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I

Introduction

TYTearly a million persons1 live in the sixty-nine square miles2 of Wash-

ington, the capital city of a nation which consistently affirms its
belief in the principle of self-government. And yet this nation denies to

those persons the right to vote on any national or local matter. The Dis
trict citizens are Americanized for the purpose of national and local
taxation and arms-bearing, but not for the purpose of voting. They are

in the nation, but not a part of it. They are, according to law, second-
class citizens of our democracy.
This anomaly is accentuated by the realization that self-government

?This paper was written in partial fulfillment of the requirements for the Doctor of

Juridical Science degree at Georgetown University Law Center, Washington, D.C. The
author wishes to acknowledge the timely comments and guidance of Professor John S.

Bulman, member of the Faculty, Georgetown University Law Center.
** Professor of Law, Washington College of Law, The American University, Washington,

D.C. On leave (1957-S8) as Fulbright Lecturer, University of Padua, Italy; B.S. (Seton
Hall University) ; L.L.B. (Georgetown University) ; L.L.M. (University of Michigan) ;
Member of the Bars of the District of Columbia and the State of Michigan.
*** Part II on "Retrocession and National Representation" will appear in Vol. 46, No. 3

of the Georgetown Law Journal.
1 866,000. U.S. Bureau of the Census, Dep't of Commerce, Current Population Reports,

Population Estimates 3 (Series P-125 No. 148, 19S6) .

2 68.2S sq. mi., Information obtained from the Office of the Surveyor, District of Columbia
Government, Washington, D.C.
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and no taxation without representation are basic premises upon which
this nation was established, and which exist in nearly its entire area.3
Our government "of the people, by the people, and for the people," has
as its very foundation the consent of the governed.4
The right to participate in the election of national officers is in accord

with the underlying structure of our governmental system. The District
citizen is subject to national laws enacted by Congress and approved and
administered by the President. Yet, he has no right to elect Senators
and members of the House of Representatives, nor to vote for a Chief
Executive. He is deprived of "national representation."
Moreover, the regulation of local problems by locally elected officers

is indispensable to the protection of the citizen from the evils of an

impersonal government unresponsive to the will of the governed. Since
the local government furnishes such essentials as fire and police protec
tion, facilities for education, street construction and maintenance, sewer
age and waste disposal, and other services which are vital in the everyday
life of the citizen, that government should be most responsive to his con

trol. But, the District citizen cannot participate in the selection of local
officials. He is deprived of "home rule."

Obviously, American political theory supports participation by District
citizenry in the elective process, whether local or national. However, this
conclusion does not establish the constitutional propriety of instituting
District voting franchise. The extent to which Congress may achieve
such result is the main problem of this article.

II

Historical Considerations

1.

Important Events Leading to the Establishment of the Capital City
The Continental Congress during the Revolutionary period had been

meeting in several cities due to the exigencies of the conflict and for other

3 The anomaly exists in other federal areas. However, this paper will treat only of the
District of Columbia. For a general treatment of the other areas, see Interdepartmental
Committee for the Study of Jurisdiction Over Federal Areas Within the States, Report, Part 1>
The Facts and Committee Recommendations (19S6).

4 Beard, American Government and Politics 88 (10th ed. 1949) ; 2 C &M Beard, The
Rise of American Civilization 538-43 (1927) ; Binkley & Moos, A Grammar of American
Politics 129-31 (1949); Friedrich, Constitutional Government and Democracy 29 (1941)!
Keller, Government Is Your Business 2-6 (1951) ; Morley, The Power in the People 53-78
(1949).
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reasons.5 On June 20, 1783, the Congress was assembled in Philadelphia.
Word came to it that a mutinous group of soldiers of the Continental
Army was marching to Philadelphia for the purposes of obtaining con

gressional action on delayed back wages. The Congress, through a

committee, requested protection by the state, but state officials re

fused to act until an incident actually took place. The following day,
the discontented soldiers arrived and stationed themselves with fixed

bayonets in the street before the State House where Congress was assem

bled, feeling that such pressure would coerce Congress into taking
cognizance of their grievance. In spite of this affrontery, Congress com

pleted its deliberations for the day without considering the soldiers'

plight. The members of Congress were permitted to pass through the
street unobstructed, but they were not without apprehension that some

physical violence might ensue. Congress again appealed to the state
authorities to restrain the mutinous group. No action was taken, and
Congress was again informed that none would be taken unless some ac

tual outrage were committed to persons or property. It was felt by
Congress that a repetition of the menacing actions by the soldiers would
not be considered by the state authorities as a sufficient provocation to
warrant action. Because of this failure to assure Congress due protection,
the assembly was forced to adjourn and reconvene elsewhere. This in
cident emphasized to Congress the need for a site of its own, independent
of any state control. Congress felt that it was unable to command re

spect, maintain its dignity, or even protect its own peace and safety if
required to meet in a city in some one of the states where the public
authority and maintenance of public order were entirely under the con

trol of the local sovereign. The Continental Congress needed a site of its
own.

Therefore, such a provision was incorporated in the Constitution of
the United States, adopted by the requisite number of states in the year
1788. Article I, section 8, clause 17 (hereinafter referred to as the "Dis
trict clause") specifies that Congress shall have the power
to exercise exclusive Legislation in all Cases whatsoever, over such District (not exceed
ing ten Miles square) as may, by Cession of Particular States, and the Acceptance of
Congress, become the Seat of the Government of the United States ....

The question of the location of this permanent capital devolved into a

5 For detailed statements with references to supporting documents see 1 Bryan, A History
of the National Capital 8-11 (1914) ; Dodd, The Government of the District of Columbia
12-13 (1909) ; 1 Proctor, Washington, Past and Present 26-28 (1930) ; Tindall, Origin and
Government of the District of Columbia 31-36 (1903) .
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sectional dispute, since it was believed that the area in which the capital
was situated might gain an advantage in revenue or in some other way.
During the debates many states made offers of sites, and both Maryland
and Virginia passed acts of cession.6
At this time Congress was also disturbed by the question of whether

the states should assume payment of the Revolutionary War debts. Since
the assumptionists also favored a northern site for the capital while
their opponents favored a southern site, they compromised by passing an

assumption act and an act7 establishing the capital on the Potomac River,
then considered to be a southern site. The latter act provided
that a district of territory, not exceeding ten miles square, to be located ... at some

place between the mouths of the Eastern Branch and Connogochegue, be, and the same

is hereby accepted for the permanent seat of the government of the United States.8

Section two of the act empowered the President to select three com

missioners to determine the exact boundaries and make the necessary
purchases. The commissioners were appointed, but their power was

limited to merely superintending the physical development of the area

for the accommodation of the federal government, then seated tempo
rarily in Philadelphia.9 They did not enact or promulgate laws of general
application.
In the period between 1790, the year of the passage of the act, and

1800, the year in which Congress took up residence on the Potomac, the
legislatures of the grantors, Maryland and Virginia, controlled the area

of the Capital City, as provided for in the acts of cession and in the con

gressional act of acceptance. Congress officially took up residence on the
first Monday in December, 1800.10

6 2 Laws of Maryland 1788, c. 46 (Kilty 1800) ; 13 Laws of Virginia 43 (Hening 1823).
7 Act of July 16, 1790, c. 28, 1 Stat. 130 (later amended by 61 Stat. 643 (1947), 4 U.S.C.

�� 71-73 (1952)).
8 Act of July 16, 1790, c. 28, � 1, 1 Stat. 130.
9 As a concession to the northern and eastern members who had wanted a northern site

(lower falls of the Delaware River), it was provided in the same bill which ultimately
established the capital at Washington that the temporary and immediate capital be at

Philadelphia for ten years until 1800. Act of July 16, 1790, c. 28, � 5, 1 Stat. 130.
10 For a complete and accurate account of the creation of the city of Washington, as the

federal city, including a full exposition of the manner in which and the terms on which the
lands were conveyed to the original commissioners, see Morris v. United States, 174 U.S. 196
(1899), commonly called the Potomac Flats case. See also Tindall, op. cit. supra note 5,
at 5-30; S. Misc. Doc. No. 237, 51st Cong., 1st Sess. 24-25 (1890) .
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2.

Intent of the Founding Fathers

The provision in the Constitution pertaining to the Capital is relatively
brief. It states simply that "Congress shall have power ... to exercise
exclusive Legislation in all Cases whatsoever, over such District ... as

may . . . become the Seat of the Government of the United States . . . ."
The constitutionality of franchise depends on the legal interpretation of
this provision.
The problem revolves around the use of the word "exclusive." Was it

intended to exclude all others, including the local inhabitants, or does it

merely exclude the states?
To answer this question it is helpful to ascertain the intent of the

authors of the Constitution, as evidenced by their statements and the

surrounding circumstances.
The Journals of the Constitutional Convention will be of assistance.11

The Pickney draft of the Constitution, May 29, 1787, provided for a

Federal District, but this was not discussed until July 26, 1787. At that
time Col. George Mason of Virginia spoke in favor of such District and
indicated it should not be located in another state especially in a state

capital since this would lead to jurisdictional disputes and tend to pro
vincialize the National Capital. Mr. John Langdon of New Hampshire
also opposed locating the National Capital in a state capital unless the
Federal District were excepted from any and all jurisdiction of the in
dividual state. In the discussion, others favored the above points. On
August 11, 1787, the necessity of fixing the federal city in a central loca
tion was again discussed. On September 5, 1787, the clause as it now
stands was approved.
It is quite clear that the objective of the Founding Fathers was to

create a Federal District free from any control by an individual state.12

11 2 Farrand, The Records of the Federal Convention of 1787 at 127-28 (rev. ed. 1937).
12 See also District of Columbia v. John R. Thompson Co., 346 U.S. 100, 109-10 (19S3) ;

Bryan, op. cit. supra note S, at 1; Tindall, op. cit. supra note 5, at 6; S. Misc. Doc. No. 237,
Slst Cong., 1st Sess. 36 (1890) ; S. Doc. No. 653, 61st Cong., 2d Sess. 2 (1910) ; S. Doc. No.
403, 63d Cong., 2d Sess. 3 (1914) ; Hearings Before the House Committee on the Judiciary,
69th Cong., 1st Sess., ser. 20, at 2-3 (1926) ; Hearings Before the Subcommittee on Home
Rule and Reorganization of the House Committee on the District of Columbia, 80th Cong.,
1st Sess. 563-64 (1947) ; Hearings Before the Subcommittee on Home Rule and Reorganiza
tion of the Senate Committee on the District of Columbia, 82d Cong., 1st Sess. 95-96 (1951) ;
Hearing Before the Subcommittee on the Judiciary of the Senate Committee on the District
of Columbia, 83d Cong., 1st Sess. 68 (1954) ; Naylor, The District of Columbia, Its Legal
Status, 21 Georgetown L.J. 21, 23 (1932) ; Note 3 Geo. Wash. L. Rev. 205-06 (1935).
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If the framers intended to exclude the people from asserting their rights,
the Journals fail to show this. In the Federalist Papers, which are gen
erally recognized as indicative of the intent of the Constitution-makers,
Madison wrote the following:
The indispensable necessity of complete authority at the seat of government, carries

its own evidence with it. It is a power exercised by every legislature of the Union, I
might say of the world, by virtue of its general supremacy. Without it, not only the
public authority might be insulted and its proceedings interrupted with impunity; but a
dependence of the members of the general government on the State comprehending the
seat of the government, for protection in the exercise of their duty, might bring on the
national councils an imputation of awe or influence, equally dishonorable to the govern
ment and dissatisfactory to the other members of the Confederacy. This consideration
has the more weight, as the gradual accumulation of public improvements at the stationary
residence of the government would be both too great a public pledge to be left in the
hands of a single State, and would create so many obstacles to a removal of the govern
ment, as still further to abridge its necessary independence. The extent of this federal
district is sufficiently circumscribed to satisfy every jealousy of an opposite nature. And
as it is to be appropriated to this use with the consent of the State ceding it; as the State
will no doubt provide in the compact for the rights and the consent of the citizens

inhabiting it; as the inhabitants will find sufficient inducements of interest to become

willing parties to the cession; as they will have had their voice in the election of the

government which is to exercise authority over them; as a municipal legislature for local

purposes^ derived from their own suffrages, will of course be allowed them; and as the
authority of the legislature of the State, and of the inhabitants of the ceded part of it,
to concur in the cession, will be derived from the whole people of the State, in their

adoption of the Constitution, every imaginable objection seems to be obviated.13

The first sentence seems to import that this authority was to be all-
inclusive without exception. However, the next sentence clearly shows
that such all-inclusiveness was not intended since it likens the authority
of Congress over this District to that of a state legislature over its state

capital. Thus it appears that the Founding Fathers merely desired to

transfer general supervisory authority over local government from the
state legislatures concerned to the federal legislature. Assuredly, this
meant Congress in its relationship to the District should exercise the
same authority as theretofore had been exercised by the ceding state

legislatures. This is precisely what Congress did during the period from
1802 to 1871, in enacting provisions for local municipal governments.14
And the Supreme Court has supported the view equating Congress' rela
tion to the District to that of a state's relationship to its capital or other
cities within its borders.15

13 The Federalist No. 43 at 267-68 (Lodge ed. 1888) (Madison) .

1* See II, 3, B-D, infra.
15 District of Columbia v. John R. Thompson Co., 346 U.S. 100, 108 (19S3) ; Atlantic

Cleaners & Dyers, Inc. v. United States, 286 U.S. 427, 434-35 (1932).
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In the fourth sentence, Madison is obviously reflecting on the position
that this District should be free from any state control so as not to be

obstructed in its actions and not to be subjected to any influence contrary
to the national interest. He further states that any subsequent develop
ment of the Federal District may result in such supervision by a state

that this would increase the dependence of the Federal District upon that
state. The sentence reflecting "jealousies of opposite nature," if con

strued contextually and in the light of the purpose of the Federalist

Papers to encourage the states to adopt this provision, has reference to

the states' concern that the Federal District may reach such a level of

development as to embrace fields or jurisdiction of areas normally con

trolled by the states. This statement was made to impress upon the states

that this new entity was "sufficiently circumscribed" so as not to pose a

threat to state sovereignty.
In his last sentence Madison clearly indicates that the cession will not

preclude Congress from affording the citizens of the ceded area "their
voice in the election of the government which is to exercise authority
over them" and "a municipal legislature for local purposes, derived from
their own suffrage." It is submitted that in the former quote Madison
had reference to national suffrage ("national representation") and in the
latter local suffrage ("home rule"), for if both are to be construed as

applying to local suffrage, the latter quote is surplusage. He referred to
"national representation" in the first instance because of its more general
scope. Logically, he then referred to the subordinate type of franchise,
i.e., voting for a municipal legislature.16
It cannot be overemphasized that throughout the debates regarding

the selection of the site and the adoption of the District clause, the desire
for an area free from state control was paramount. The insulting in
cident challenging the very existence of a Federal Congress was upper
most in the minds of the Founding Fathers. They desired an area in
which they would not be subject to the control or influence of subordinate
political entities. At no time during the prolonged debates was there any
mention of the effect upon the franchise (whether nationally or locally)
of the then residents by the cessions and the acceptance by Congress
of the ceded territory. The members of Congress still had fears of the
dissolution and failure of the newly created Union;17 they had appre-

16 For other analyses of Madison's paper with the same conclusion, see Hearings Before
a Subcommittee of the Senate Committee on the Judiciary, 77th Cong., 1st Sess., 36-37
(1941); Hearings Before the Judiciary Subcommittee of the House Committee on the
District of Columbia, 81st Cong., 1st Sess., 409-10, 419-21 (1949).

1T See Hearings Before the House Committee on the Judiciary, 75th Cong., 3d Sess ser
19, at 118 (1938).
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hensions that the states would subordinate the weak federal government
to their own ends; they were still smarting from the effects of the shame
ful mutinous incident; they were desirous of settling the site problem.
They inadvertently omitted consideration of the political status of the
citizens of the Capital City which presumably would be small in size and
negligible in population.
It is to be noted that the original enabling act allowed the laws of

Maryland and Virginia to be operative until such time that Congress
took up residence.18 Thus, during that interim period, the citizens enjoyed
both local and national suffrage notwithstanding the fact that the District
was a federal jurisdiction and theoretically under the exclusive control
of Congress.
The ceding states could have prevented the situation that now exists

by reserving that the rights of their citizens should not be impaired.19
Such a reservation would have insured the continuation of franchise
rights. However, it is reasonable to assume that the ceding states felt
such a reservation was not necessary, that such political rights went with
the transfer of jurisdiction. It would seem that any view which considers
that the Founding Fathers intended to preclude such a basic right would
be contrary to the rights and privileges existing in the ceding states and

totally inconsistent with the underlying principles which gave rise to the
Federal Congress.
A study of the making of the District clause and related circumstances

makes it clear that there was no intent on the part of the authors of the
Constitution to violate the American principle that couples representation
with taxation, by excluding residents of the District from voting partici
pation in the local and national assemblies.20

3.

Governmental Development of the District of Columbia

A. Levy Court. The laws of cession of both Maryland and Virginia
provided that the state laws shall continue to operate in the ceded areas

18 See note 8 supra. See also Hearings Before the House Committee on the Judiciary, 69th
Cong., 1st Sess., ser. 20, at SO (1926).

19 This procedure had been employed in the cession of other territories to the United
States. See Noyes, Our National Capital and Its Un-Americanized Americans 216-19 (1951).

20 This discussion has considered the intent of the Founding Fathers as bearing on the

meaning of the District clause. It has not been concerned with the extent to which such
intent may be counteracted by a literal construction of other provisions of the Constitution.
This point will be treated in the section entitled "National Representation: Judicial Con
siderations" in Part H of this article in 46 Georgetown L.J. No. 3.
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until Congress could set up a government. In the federal act of accept
ance, Congress stated

that the operation of the laws of the state within such district shall not be affected by
this acceptance, until the time fixed for the removal of the government thereto, and
until Congress shall otherwise by law provide.21

In view of this, the laws of each grantor-state continued in operation
and new laws were passed. The only authority exercised by the federal

government was that conferred upon three commissioners to acquire
lands on the eastern side of the Potomac and to provide buildings for
the Government of the United States.22
In the Maryland-ceded territory, there were the incorporated Town of

Georgetown and portions of Montgomery and Prince Georges Counties.
Each county was governed by a levy court. In early Maryland, it was
customary for the commissioners of the several counties to assess all

necessary levies for the public expenses and to administer the various

county affairs. In later times such duties were performed by local jus
tices of the peace. The meeting of the justices of the peace for this

purpose came to be known as levy court, and in 1798 the legislature of
Maryland designated that seven justices of the peace of those annually
commissioned should be empowered by the Governor and Council as

justices of the levy court in each county.23 Thus, when Congress assumed
jurisdiction in December, 1800, part of the ceded area was being gov
erned by two such courts, one for the area previously in Montgomery
County and one for the area previously in Prince Georges County.
On February 27, 1801, Congress passed an act2* setting up two coun

ties in the District, one embracing the territory lying east of the Potomac
to be called the County of Washington; the other lying west of the Poto
mac, to be called the County of Alexandria. The act also provided that
the laws of the ceding states shall continue to be operative in their re

spective areas.23 Shortly thereafter Congress made provision for appoint
ment by the President of officials with functions familiar to the people
of the territory. The act specified
that the magistrates, to be appointed for the said district, shall be and they are hereby
constituted a board of commissioners within their respective counties, and shall possess
and exercise the same powers, perform the same duties, receive the same fees and
emoluments, as the levy courts or commissioners of county for the state of Maryland
21 Act of July 16, 1790, c. 28, � 1, 1 Stat. 130.
22 Id. � 3.
23 2 Laws of Maryland c. 34 (1798) (Kilty 1800).
24 An Act Concerning the District of Columbia, c. IS, � 2, 2 Stat 104 (1801)
25 Id. �1,
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possess, perform and receive; and the clerks and collectors, to be by them appointed,
shall be subject to the same laws, perform the same duties, possess the same powers, and
receive the same fees and emoluments as the clerks and collectors of the county tax
of the state of Maryland are entitled to receive.26

Pursuant to this enactment, the levy court of the County of Washing
ton was initiated and continued to operate in conformance with the
Maryland system. In 1812 Congress gave additional power to this body,
and provided for its composition of seven members to be designated
annually by the President from among the existing magistrates of the
county 27 In 1862 Congress gave further powers to the court and pro
vided that no longer would members have to be appointed from the
ranks of the justices of the peace.28 A year later, Congress made full
provision for the court, defining its jurisdiction and duties, increasing
the number of its members to nine and providing that members be ap
pointed by the President and confirmed by the Senate.29 There were

several later acts modifying certain powers of the court, but its nature
and importance were in no way affected. It continued to operate as set

up in the act of 1863 until abolished in 1871 when Congress created a

District goverment comparable to that of the territories.30
The character of the levy court is accurately and comprehensively

described by the Supreme Court of the United States in Levy Court v.
Coroner.31
The Levy Court is the body charged with the administration of the ministerial and

financial duties of Washington County. It is charged with the duty of laying out and

repairing roads, building bridges, and keeping them in good order, providing poor-houses,
and the general care of the poor; and with laying and collecting the taxes which are

necessary to enable it to discharge these and other duties, and to pay the other expenses
of the county. It has the capacity to make contracts in reference to any of these matters,
and to raise money to meet these contracts. It has perpetual succession. Its functions
are those which, in the several States, are performed by "county commissioners," "over
seers of the poor," "county supervisors," and similar bodies with other designations.
Nearly all the functions of these various bodies, or of any of them, reside in the Levy
Court of Washington. It is for all financial and ministerial purposes the County of
Washington.32
It is to be noted that throughout the development of this unique gov-

26 Act of March 3, 1801, c. 24, � 4, 2 Stat. 115.
27 Act of July 1, 1812, c. 117, � 10, 2 Stat. 773.
28 Act of May 3, 1862, c. 63, � 8, 12 Stat. 384.
29 Act of March 3, 1863, c. 106, 12 Stat. 799.
30 An Act to provide a Government for the District of Columbia, c. 62, 16 Stat. 419

(1871).
31 69 U.S. (2 Wall.) 501 (1864).
32 Id. at 507-08.
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erning body, at no time was there "home rule." Granted, arguendo, that
these appointed officials were local in origin, they certainly were not

empowered to take office by virtue of the votes of the local constituents.
Thus to the extent that these administrative bodies exercised control in
their areas, such control was devoid of corresponding voting rights on the

part of the constituency.
B. Georgetown. The town of Georgetown had been incorporated in

1789 with provisions for a mayor, recorder, six aldermen and ten common

councilmen.33 The six aldermen were designated by the incorporating act

and were to hold office during good behavior. All free men over 2 1 years
of age who met certain property and residence requirements were to

elect ten common councilmen, who also were to continue in office during
good behavior. The mayor was elected from the aldermen annually,
with the then mayor, aldermen, common councilmen and a recorder

participating as the electors. Vacancies among the aldermen were to be
filled from among the members of the common council in the same man

ner as above. Council vacancies were filled in the same elective manner

as in the original instance. This set-up was altered by a 1797 enactment

requiring that the members of the common council be elected for two
years only and providing that any citizen of Georgetown could be
mayor.34 Georgetown continued to function under the laws of Maryland
until Congress enacted a new charter in 1805.35 This act provided for a

board of common councilmen of eleven members elected annually by the
free white male citizens who met a tax and residency test. Also, these
same voters elected five persons to serve as aldermen for two years. The
aldermen and councilmen in conjunction with the recorder annually
chose a mayor. This charter continued in operation until 1830 when the
provision for selecting a mayor was changed to a biennial election by the
voters qualified to elect aldermen and councilmen.36 In 1856, Congress
modified the requirements by permitting voting franchise for every free
white male citizen who had reached the age of 21 years, had resided
within the town limits for a year and had made the necessary tax pay
ment.37 This structure continued until 1871 when Congress abolished
the separate cities including Georgetown.38

33 2 Laws of Maryland c. 23 (1789) (Kilty 1800).
34 2 Laws of Maryland c. 56 (1797) (Kilty 1800).
35 An Act to amend the charter of Georgetown, c. 32, 2 Stat. 332 (1805).
36 An Act to amend the charter of Georgetown, c. 229, 4 Stat. 426 (1830).
37 An Act to amend the charter of Georgetown in the District of Columbia, c. 84 �2 11

Stat. 32 (1856).
38 See note 30 supra.
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The residents of the old town of Georgetown were afforded "home
rule" from its inception. This continued during the period of congres
sional control notwithstanding the "exclusive" designation given to the

authority to be exercised by the federal legislature. It is to be further
noted with respect to Georgetown that Congress enacted modifying legis
lation pertaining to the existing "home rule" thus tacitly, if not expressly,
approving of its "home rule" features.

C. City and County of Alexandria. The territory embraced in the
Virginia act of cession included the county and city of Alexandria. The
county court exercised control in the county and was composed of justices
of the peace appointed by the Governor. Vacancies in the court were

filled upon recommendations by other members of the court. The county
court annually prepared an expense statement, assessed taxes and
assumed jurisdiction as to the laying out and repairing of roads, and of
the construction and repair of bridges and public buildings. It also sub
divided the county into a number of districts for the care of the poor.
For each district, the qualified voters elected three persons to take care

of the poor. They served as overseers meeting annually for the purpose
of making regulations for the care of the poor and levying taxes to be
used in support of the latter.39

Shortly after the Congress set up the county of Alexandria in the

District, it was provided that the magistrates to be appointed would
exercise the same powers and perform the same duties as the levy courts

or county cornmissioners of Maryland.40 This did not produce a change
in the government of Alexandria county since the power of the Virginia
county courts had been the same as that of the levy courts of Maryland.
This was the form of government for the county of Alexandria while it
remained part of the District.
The town of Alexandria was incorporated in 1779.41 Under the char

ter, qualified voters annually elected twelve persons who were to choose

among themselves a mayor, a recorder and four aldermen; the remaining
persons were to form a common council. The twelve persons, now mayor,
recorder, aldermen and common council, met together for passage of
ordinances or regulations.

Congress in 1804 enacted a new charter for the town of Alexandria.42
This established a common council of sixteen members to be elected an

sa Virginia Collection of Acts in Force 29, 91, 189, 261 (Davis 1794).
*0 Act of March 3, 1801, c. 24, � 4, 2 Stat. 115.
41 10 Laws of Virginia 172, c. 25 (Hening 1822).
42 An Act to amend the charter of Alexandria, c. 15, 2 Stat. 255 (1804) .
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nually from four wards of four representatives each. The voters were to

be free white male freeholders of full age who had been housekeepers for
three months therein and had paid public taxes in their respective wards.
The mayor was elected annually by the common council. The charter
was not substantially changed until 1843 when Congress provided for a

popular and annual election of the mayor, the voting qualifications for
electors being the same as those which applied in electing the common

council.43
The ceded area of Virginia was not used by the federal government.

This fact angered the Virginia populace concerned since they felt the
loss of certain advantages which otherwise would have accrued. They
also felt prejudiced in that they had been disenfranchised except for local
suffrage. Further, Congress had not devoted any consideration to mod

ernizing the somewhat archaic Virginia laws which were then operative.
In the year 1846, Congress was petitioned for an act retroceding the city
and county of Alexandria to Virginia.44 The Virginia legislature spurred
by petitions had already enacted an acceptance statute45 if Congress de
cided to retrocede. The congressional committee considering the petitions
reported favorably.46 On July 9, 1846, Congress retroceded the area in

question to Virginia subject to a vote of acceptance by the citizens of the
area.47 The vote favored retrocession and this became effective by the

presidential proclamation of September 7, 1846.48
The county of Alexandria was lacking in "home rule." The officers

who in some aspects governed were appointed rather than elected. On
the other hand, the people of the city of Alexandria enjoyed "home rule"
during the entire period of its assumption into the District. This was true

during the interim period of 1790-1800 and also from the date of federal
assumption of power to the date of retrocession. And this was so not

withstanding the "exclusive" authority designation given to Congress.
D. City of Washington. The city of Washington continued to be under

; the jurisdiction of the laws of Maryland until May, 1802, when Congress
! granted the city its first charter which incorporated the area and divided

the city into three wards.49 A council was constituted of twelve members,

jj
43 An Act to amend the charter of the town of Alexandria, c. 30, � 1, S Stat. 599 (1843).

'

44 A detailed discussion of retrocession will be presented in Part II of this article to be
published in Vol. 46, No. 3 of the Georgetown Law Journal.

45 Laws of Virginia 1845-1846, p. 50, c. 64.
46 H.R. Rep. No. 325, 29th Cong., 1st Sess. (1846).
47 Act of July 9, 1846, c. 35, 9 Stat. 35.
48 9 Stat. 1000.
49 Act of May 3, 1802, c. 53, 2 Stat. 195.
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who were annually elected by qualified voters. The twelve electees chose
five others from among them to form a second chamber. The mayor was
annually appointed by the President of the United States. Ordinances
passed by the council were submitted to the mayor for his approval. An
1804 enactment modified the composition of the council and required
that each chamber consist of nine members annually elected.50 This act
continued the charter arrangement for a period of fifteen years. A mate
rial change took place in 1812. The new act established a government
composed of a mayor, a board of aldermen and a board of common
council.51 The board of aldermen was to consist of eight members,
elected biennially, two from each of the four wards of the city. The
board of common council was to consist of twelve members elected
annually, three from each ward. The mayor was to be elected in a

joint vote by the board and council. The elective franchise continued
to be restricted to white male citizens who paid taxes.
The charter of 1820 required that the mayor be elected biennially by

the persons qualified to vote for the board and council.52 This charter re
mained substantially the same until 1848 when certain public offices, i.e.,
assessor, register, collector and surveyor, were made elective and suffrage
was extended to all free white males of twenty-one years of age who
were subject to school tax and had made other proper tax payments.53
The next most important change took place in 1867 when Congress
eliminated the race restriction and provided for suffrage regardless of
race or color.54
On February 21, 1871, Congress reorganized the government of the

District in a way similar to that provided for United States territories.55
By this act the entire District was created a municipal corporation and
the charters of Washington and Georgetown and the laws relating to the

government of the county of Washington were repealed. The executive

power was to be exercised by a Governor appointed by the President, and
confirmed by the Senate. The legislative power was vested in a legislative
assembly composed of a council and a house of delegates. The council
had eleven members appointed by the President with the approval of the
Senate. The house of delegates was composed of twenty-two members

so Act of February 24, 1804, c. 14, �� 1, 2, 2 Stat. 2S4.
51 Act of May 4, 1812, c. 75, �� 1-3, 2 Stat. 721.
52 Act of May 15, 1820, c. 104, � 3, 3 Stat. 583.
53 Act of May 17, 1848, c. 42, 9 Stat. 223.
5* An Act to regulate the elective Franchise in the District of Columbia, c. 6, � 1, 14 Stat.

375 (1867).
55 See note 30 supra.
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elected annually by the people. The Governor had a right to veto pro
posed acts subject to an overriding by two-thirds of all the members of
the council and house of delegates. The right of suffrage was exercised
by all male citizens over twenty-one years of age. The legislative power
of the District extended to all rightful subjects of legislation within the

District, consistent with the Constitution of the United States and the

provisions of the enabling act subject, however, to certain limitations con

tained in the act itself. All acts of the legislative assembly were at all
times subject to repeal or modification by the Congress of the United
States.
The act also created a Board of Public Works consisting of the

Governor and four persons appointed by the President and confirmed

by the Senate. The Board had the power to make all regulations con

sidered necessary for keeping in repair the streets, avenues and sewers

of the city and all other work which should be intrusted to it by the

legislative assembly or by Congress. The act further provided for the
election of a nonvoting delegate to the House of Representatives, with the
same rights and privileges exercised and enjoyed by the delegates from
the territories of the United States and he became an ex-officio member of
the House Committee on the District of Columbia. The District sent
such a delegate to the House from 1871 to 1875. This territorial form of
government continued for only three years. A serious overextension
of credit coupled with the financial panic of 1873 bankrupted the District
and led to the repeal of the act of 1871.56

During the period commencing with the congressional act of acceptance
through the year 1874, the citizens residing in the area then designated
as the city of Washington enjoyed the privilege of "home rule." As a

result of the various legislative changes, the people did not have the full
right to vote for the entire lawmaking group, but it did exist as to a part
of the legislative assembly. This was a measure of "home rule" since
they did participate in the election of local officials who would then con

tribute to the legislative process. Again, this right existed notwithstand
ing the "exclusive" legislative power vested in Congress.
E. District of Columbia, Commission Form of Government. On

June 20, 1874, a new law governing the District was passed.57 It pro
vided that the delegate to the House then serving would be permitted to
continue for the term for which he was elected, but such token repre-

56 1 Proctor, op. cit. supra note 5, at 139.
57 An act for the government of the District of Columbia, and for other purposes, c 337

18 Stat. 116 (1874).
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sentation would thereafter be discontinued. The President was to appoint
three commissioners vested with all powers formerly exercised by the
Governor and the Board of Public Works. However, the commissioners
were strictly forbidden to make any contract or incur any obligation
other than such contracts and obligations as may be necessary to the faithful actaiinistra-
tion of the valid laws enacted for the government of said District, to the execution of

existing legal obligations and contracts, and to the protection or preservation of im
provements existing, or commenced and not completed, at the time of the passage of
this act.58

An officer of the Engineer Corps of the United States Army was to be
detailed by the President to have control of all public improvements.
This government by commissioners was to be a temporary expedient.
And the very act creating the new government established a joint select
committee to consider a permanent form of government for the District.59
The Act of June 11, 1878,60 which made the District a municipal cor

poration, created the local government in its present form.61 Under this

organic law, the administrative authority in the District was vested in

three commissioners appointed by the President and confirmed by the

Senate. Even though these commissioners are not elected officials, Con
gress has conferred upon them extensive powers of legislation on local

matters,62 and has delegated certain functions to agencies which are

responsible either to the commissioners or to Congress.63
Under both commission forms of government, which have existed from

1874 to date, the citizens have lacked "home rule." The governing offi

cials do have authority to provide for municipal regulations, but no right
exists in the District citizens to vote for them.

5S Id. � 2.
59 Id. � 5, 18 Stat. 118.
60 An act providing a permanent form of government for the District of Columbia, c. 180,

20 Stat. 103 (1878), 10 U.S.C. � 189 (1952) (codified in part).
61 There have been some slight modifications. See, e.g., 21 Stat. 460 (1881), 26 Stat.

1113 (1890), 10 U.S.C. � 189 (1952).
62 Section 3 of the 1878 act (note 60 supra) transferred to the commissioners the powers,

rights, duties, and privileges which had been vested in the commissioners appointed under

the 1874 act (note 57 supra). The essence of these functions under the 1874 act is therefore

noteworthy: Section 3 (Engineer Commissioner established to have power over control

of bridges and public works; application of taxes to payment of expenses of District of

Columbia to support public schools, fire department and police ; power to locate hack stands

and erect lights and lampposts) ; Section 5 (repair of pavements, with requirements for bids) ;

Section 6 (authority to regulate police and functions of Board of School Trustees) ; Section 8

(appointment of health officers to enforce laws) ; Section 9 (sanitary inspectors) .

63 For reference to the delegations of variety of functions see District of Columbia Com

missioners, The Government of the District of Columbia 12, 13 (1955).
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F. National Representation. When Congress accepted the ceded areas,
it stated that the laws of Maryland and Virginia shall continue operative
in their respective areas.64 In view of this the residents in the area voted
for national officers from 1790 through the election held in November,
1800.65 That national election was the last in which the populace par
ticipated, for the federal government officially took up residence in De

cember, 1800.66 True, the citizens of the District during the territorial
period elected a delegate to the House of Representatives, but he was a

nonvoting delegate. Thus "national representation" suffrage has been
totally lacking in the District since December, 1800.

Ill

The Problem of Taxation Without Representation

A vital principle of American political philosophy is that taxation
without representation is outside the orbit of democratic governmental
processes. Nevertheless, such a phenomenon exists in our Nation's Capi
tal. If such a political principle is a constitutional requirement embracing
the entire United States, then Congress is falling short of its duty to
District citizens. Yet, as is apparent, this basic tenet does not impose a

mandate upon Congress to afford franchise. Why is this so?

Subsequent to (1) the assumption of jurisdiction of the Capital City
area by Congress in December, 1800, at which time representation in the
national assembly ceased, and (2) the setting up of the temporary com

mission form of government in 1874, at which time representation in a

local assembly ceased, the residents of the District have been denied
commensurate representation in the very bodies which formulate the
taxes to be levied upon them. This would appear to be violative of one
of the bases for the War of Independence, a violation which seems to
strike at the roots of our Constitution. However, our great Chief Justice
Marshall has ruled to the contrary. In Loughborough v. Blake,67 the
first case to consider this point, the plaintiff sued in trespass to try the
right of Congress to impose a direct tax in the District. Marshall, in
entertaining an appeal by the plaintiff, first referred to article I, section 8
of the Constitution which confers on Congress the "power to lay and
collect taxes," and concluded that since no place was indicated, such

; 64 Act of July 16, 1790, c. 28, � 1, 1 Stat. 130 (1790).
65 Tindall, op. cit. supra note S, at 17.

5
66 Tindall, op. cit. supra note 5, at 12. See also United States v. John Hammond, 26 Fed.

Cas. 96, No. 15293 (C.C.D.C. 1801).
67 18 U.S. (5 Wheat.) 317 (1820).
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power extended to all areas over which Congress had jurisdiction includ
ing the District. He then discussed article I, section 2, which states that
"representatives and direct Taxes shall be apportioned among the several
States which may be included within this Union, according to their re

spective Numbers . . . ."
As to this provision, he indicated that its generality was designed to

bear on all within the Union. If the intent was to exclude the District
from its purview, it should have been so stated. Also, he did not believe
that any inference to the effect could flow from such language. The direct
taxes were to be apportioned according to numbers and were not to be
dependent upon representation. The clause was not intended to create

any exemption from taxation or to make taxation dependent upon repre
sentation, but to furnish an appportionment standard for each state.68
After construing article I, section 9, to give the Congress power to

impose a direct tax on the District, he posed the problem of whether such
construction would do violence to the principle which was asserted in the
Revolution�that representation is inseparable from taxation. The Chief

Justice disposed of this point as follows:

The difference between requiring a continent, with an immense population, to submit
to be taxed by a government having no common interest with it, separated from it by
a vast ocean, restrained by no principle of apportionment, and associated with it by no

common feelings; and permitting the representatives of the American people, under the
restrictions of our constitution, to tax a part of the society, which is either in a state of

infancy advancing to manhood, looking forward to complete equality so soon as that

state of manhood shall be attained, as is the case with territories; or which has volun

tarily relinquished the right of representation, and has adopted the whole body of

Congress for its legitimate government, as is the case with the district, is too obvious
not to present itself to the minds of all. Although in theory it might be more congenial
to the spirit of our institutions to admit a representative from the district, it may be

doubted whether, in fact, its interests would be rendered thereby the more secure; and

certainly the constitution does not consider their want of a representative in Congress as

exempting it from equal taxation.69

It is clear that Justice Marshall did not believe that the Constitution

required representation to correspond with taxation in the District.

A later case, Heald v. District of Columbia,70 supported Marshall's

theory. In this case the plaintiff sued to recover the amount of tax paid
under protest. One of the objections made was that the tax statute was

void because it subjected residents of the District to taxation without

�8 Id. at 319-20.
e� Id. at 324-25.
70 259 U.S. 114 (1922).
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representation. Justice Brandeis, after spelling out the situation of the
District residents, disposed of the contention as follows :

It is sufficient to say that the objection is not sound. There is no constitutional provision
which so limits the power of Congress that taxes can be imposed only upon those who
have political representation. And the cases are many in which laws levying taxes for
the support of the government of the District have been enforced during the period in
which its residents have been without the right of suffrage.71

The Supreme Court, then, does not hold that Congress must afford

representation to the residents of the District of Columbia. Congress
may tax, and has taxed, without corresponding representation.
It is submitted that this view, i.e., taxation without representation is

not a constitutional requisite as to certain areas including the District, is
one inimical to the American way. The decisions discussed above seem

to be strongly worded and rather harsh in their result. Although literally
they may be justified, certainly they do not accord with general American
political theory.
It follows from the cases discussed that the principle of "taxation

without representation" cannot be used as a mandatory command upon
Congress to afford representation to District citizens. It is not a con

stitutional requirement in so far as the District is concerned. Thus the
requirement or propriety of "home rule" and "national representation"
cannot be based on this principle.

IV

Judicial Development of Home Rule
for the District of Columbia72

The main issue confronting the courts arises in the interpretation of
the language of the District clause of the Constitution. As has been in
dicated, the comprehensive nature of the jurisdictional authority and the
intent of the draftsmen seem to favor "home rule" for the District. How-

71 Id. at 124.
72 See The Constitutional Status of the District of Columbia, S. Doc. No. 653, 61st Cong.,

2d Sess. (1910) ; Joint Hearings Before the Subcommittees on Home Rule and Reorganization
of the Senate and House Committees on the District of Columbia, 80th Cong., 2d Sess.,
496-512 (1948) ; Memorandum With Respect to the Constitutionality of Certain Provisions
of H.R. 4902 and S. 1968 Relating to Legislative Proposals of the District Council, prepared
by the Office of the Legislative Counsel, House of Representatives (1948) ; Home Rule for
the District of Columbia?, The Georgetown University Forum Broadcast Reprint, Oct. 10,
1954; Notes, Delegable Powers and the District of Columbia: An Old Problem in a New
Setting, 21 Geo. Wash. L. Rev. 337 (1953) ; Home Rule for the District of Columbia Without
Constitutional Amendment, 3 Geo. Wash. L. Rev. 205 (1935).
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ever, the use of the word "exclusive" in the clause may be intended to

prevent the existence of other legislative bodies, thus insuring sole control
by Congress. Such a construction would prohibit Congress from delegat
ing its legislative power to a subordinate body. If, however, the District
clause is construed as permitting such a delegation, the question arises
whether it may be only to an appointive body responsible to Congress or

whether Congress could entrust it to an elective group. If such a delega
tion is proper, then the extent to which the subordinate group could
legislate must be examined to determine whether it would be limited to

purely "local" laws�laws of municipal concern such as those regulating
public health, schools, streets, and parks, or whether it could go further
and legislate "general" laws�laws of state-wide concern normally en

acted by state legislatures in states which have provided "home rule" for
their cities, such as rules of property, laws of contract generally, laws of
commercial paper, legal proceedings and remedies, and criminal codes.73
Further there is the question whether such body could be empowered to

enact "national" laws�laws normally enacted by Congress as a national

legislature. If any or all of the above lawmaking is permissible, it is then

necessary to consider the extent to which Congress must retain a "string"
of control, and if a "string" is to be retained, how this should be accom

plished. A consideration of the pertinent decisions of the United States

Supreme Court and the District of Columbia courts will aid in formulat

ing conclusions on these matters.

1.

Cases Prior to 1871

From the time of its creation until 1871 the city of Washington was

governed by an elected local assembly. The question arises whether such
a body is permitted by the District clause, and, if so, what constitutional
limitations are there upon its powers.
The first significant decision was that of the United States Supreme

Court in Cohen v. Virginia� Congress had authorized the city of Wash
ington to enact a lottery statute to raise money for city improvements.
Cohen, in Virginia, sold a lottery ticket contrary to the law of Virginia
forbidding such a sale, and the question arose whether Congress intended
to authorize the city of Washington to enact legislation providing for the
sale of lottery tickets in states where the law prohibited it and, if so,

73 Generally see 1 Antieau, Municipal Corporation Law � 3.17 (19SS) ; 7 McQuillin,
Municipal Corporations � 24.198 (3d ed. 1949) .

74 19 U.S. (6 Wheat.) 264 (1821).
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whether such act of Congress was constitutional. The Court held that
the act of Congress was not intended to give authority to the local

assembly to legislate on activity outside of the District. In view of this

holding, the Court was not required to decide whether Congress could
constitutionally authorize the local assembly to enact a law to be operative
out of its city limits. However, the Court, in reaching its conclusion as to

the extent of authority conferred, made the following statement:

The subject on which congress was employed when framing this act, was a local subject;
it was not the establishment of a lottery, but the formation of a separate body for the

management of the internal affairs of the city, for its internal government, for its police.
Congress must have considered itself as delegating to this corporate body powers for
these objects, and for these objects solely.75
It seems that the Court by dictum recognized the propriety of the local

assembly's authority to legislate within its confines. Since the local

assembly was then an elective body, this was a recognition in principle
of the concept of "home rule."
In Washington v. Eaton,� the next case chronologically, it was held

that the power given by Congress to the corporation of the city of Wash

ington, to pass by-laws for the government of the city, was not a delega
tion of the power of the "exclusive" legislation given to Congress by the
Constitution of the United States. On this point, the court said:

It has also been suggested that, by the constitution of the United States, congress, and
congress alone, have the right to legislate for this District; that it is a power which
cannot be delegated; and that the legislative power granted by congress to the corporation
of Washington, is a delegation of that power of exclusive legislation, which, by the

constitution, is vested in congress alone. If this doctrine be correct, then is congress, at

once, deprived of one of its most important legislative powers; that of granting charters
to corporations aggregate within the District; for it is, by common law, incident to every
corporation aggregate to make by-laws for the government of its own members.77

Here again the court in treating of the propriety of lawmaking by a

local assembly is speaking in terms of a grant of municipal lawmaking
power as not being violative of the exclusive legislation grant to Congress.
The legislative assembly was an elective one, and thus the "home rule"
principle was again supported.

2.
1871 to the Thompson Case (1953) : District of Columbia Courts

It is to be noted that the first two cases discussed concerned the pro
priety of the local assembly's acts prior to the institution of the territorial

75 Id. at 442.
76 29 Fed. Cas. 345, No. 17228 (C.C.D.C. 1833).
77 Id. at 348.
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government of 1871. They favored the "home rule" principle in so far
as it involved "local" lawmaking. With the territorial government of
1871, Congress proceeded on the theory that it had power to delegate to
the District assembly not only legislative authority over municipal sub
jects, such as are normally granted by states to cities, but broader legis
lative authority over matters of general interest not related to municipal
government. This is reflected in the enabling statute.

Sec. 18 . . . That the legislative power of the District shall extend to all rightful
subjects of legislation within said District, consistent with the Constitution of the United
States and the provisions of this act . . . .78

The only significant cases bearing on the extent to which Congress
may delegate "general" legislative authority to the District are those

involving acts of the legislative assembly of the territorial government of
1871. The acts of this assembly and their judicial treatment are especially
relevant and noteworthy.
Grant v. Cooke� decided in the old Supreme Court of the District of

Columbia, involved an act of the legislative assembly of the District,
which was approved on July 10, 1871, and provided for a $4,000,000
bond issue for street repair. Section 14 of the act of February 21, 1871,
creating the new District government, provided a limit on the aggregate
debt of the District which might be created, and the question in the case

was merely whether in computing the outstanding debt of the District,
the remaining debts of the former cities of Georgetown and Washington
(which cities had been abolished by the act of 1871) should be included.
No question was raised or decided as to the validity of the broad delega
tion of legislative authority by Congress to the legislative assembly in the
act of 1871. The nature of the District government created by that act
was nevertheless discussed. The main opinion of the court did refer to
the legislative assembly's act as the "act of the territorial government of
July 10, 1871."80 Such a reference was an explicit recognition of the
territorial status of the new assembly. The concurring opinion of Justice
Mac Arthur is even more important in this respect. He felt the new

assembly's powers were the same as that of a territorial government. He
said:

There can be no doubt that the act was formed after the model of the existing territorial
governments, and is analogous to them in its general provisions. The slightest inspection

78 An Act to provide a Government for the District of Columbia, c. 62, � 18, 16 Stat. 423

(1871).
79 7 D.C. 16S (1871).
so Id. at 188.
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will show not only a similarity in the kind of powers conferred, but in the terms and

phraseology employed by Congress to convey their intention. ... If we find in the
statutes respecting the territorial governments the same terms and powers as in that

organizing a government "for all that part of the territory of the United States included
within the District of Columbia," it follows as a legal and necessary result that similar
powers of government were conferred in both cases.81

The first section of the enabling act referred to the new government as
a municipal government. Justice Mac Arthur held that this afforded all
the usual municipal powers, but he did not believe this precluded a terri
torial grant. His language in support of this is as follows:

All this is, however, quite consistent with the grant of powers contained in the body of
the statute creating a political Government analogous to those in the Territories. The
frame of the law as well as its details and even its vocabulary indicate that to establish a

Government must have been the meaning of Congress.82

In further support of his opinion that a territorial grant was intended,
he considered some of the limitations imposed on the new government as
reflecting on the territorial or state-like status of such government.
He said:

That a grant of legislative power was intended is not only evident from the very words in
which it is always conveyed, but this conclusion derives confirmation from the limitations
which are imposed upon its exercise. Several of these illustrations afford the highest evi
dence of this intent. Who but the executive of such a government could grant pardons
and respites to those convicted of crimes against the law? The eighteenth section declares
that the legislative power granted to the new government shall be subject to all the
restrictions and limitations imposed upon States by the tenth section of the first article
of the Constitution of the United States, which provides that no State shall enter into
any treaty, alliance, or confederation, nor grant letters or marque and reprisal, nor pass
bills of attainder. These are constitutional prohibitions that it would be preposterous to
apply to a city organization. They are appropriate only to States, or governments similar
to them. On looking into the twentieth section we find that the Legislative Assembly
shall not have power to pass any ex post facto law, or law impairing the obligation of
contracts, and the preceding seventeenth section declares that it shall not pass special
laws in the cases therein mentioned, and all of which are similar to the corresponding
safeguards interwoven in the text of the State and territorial constitutions; but they would
be solecisms in the charters incorporating our towns and cities. The same conviction is
produced by the special grants contained in other parts of the act.83

Although the holding was not dependent upon a finding of the propriety
of a delegation of "general" lawmaking power, certainly the characteriza
tion of the new government by the main opinion as being "territorial" is
indicative of a favorable view on this point. The concurring opinion is

81 Id. at 194.
82 Id. at 195-96.
83 Id. at 196-97.
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more emphatic and takes the position that a delegation of "general" law
making power would be proper and refers to the enabling act as declara
tory of this view.
In District of Columbia v. Saville,Si an information charged violation

of an act of the legislative assembly of June 23, 1873, regulating shows
and exhibitions in the sale and disposal of seats. The act forbade the
proprietors of theatres to sell tickets, after the opening of an exhibition,
so as to reserve particular seats not reserved in the sale of tickets previous
to the opening. Violators were subject to a fine. The information was

quashed by the Supreme Court of the District in General Term upon
the ground that the enactment was beyond the power of the assembly.
In this respect the court said:
The provisions of the act are attempted to be justified on the ground that it is a mere

police regulation, and as such, within the competence of the late legislative assembly to
enact. We are all of the opinion that the act has nothing whatever of the character of
a police regulation, but on the contrary that it is an unwise, vexatious and unlawful
interference with the rights of private property.85
The court was not required to pass on the propriety of a delegation of

authority to enact police regulations since the act in question was not of
that type. Although the decision does not affirmatively support such

delegation, it does not indicate that such delegation would necessarily be
invalid.
In United States v. May,86 the defendant had been indicted by a grand

jury of the District for causing an abortion in violation of an act of the

legislative assembly of the District passed in 1872. The Supreme Court
of the District sustained the conviction and the authority of the legislative
assembly to enact the law under which the prosecution had occurred. It
held that the act of the assembly was within the authority of section 18
of the organic act of 1871. There was no challenge of the authority of

Congress to delegate legislative authority to the District assembly and
thus such question was not in issue. Since spelling out the crime of
abortion is reasonably to be characterized as "general" lawmaking, the
court thus tacitly recognized such a delegation.
Further, the court referred to the argument that the legislative assembly

had no power to pass the act.87 This argument was based on section 1 of
the organic act creating the District government, which provides as

follows:

8* 8 D.C. (1 Mac Arth.) 581 (1874).
85 Id. at 584.
8� 9 D.C. (2 Mac Arth.) 512 (1876).
87 Id. at 514.



1957-58] Home Rule and National Representation 231

[The District is] created into a government by the name of the District of Columbia,
by which name it is hereby constituted a body corporate for municipal purposes, and
may contract and be contracted with, sue and be sued, plead and be impleaded, have a

seal, and exercise all other powers of a municipal corporation not inconsistent with the
Constitution and laws of the United States and the provisions of this act.88

The court took the position that it was unnecessary to inquire into the

precise limits of legislative power granted because it believed the power
granted was defined with great precision in section 18 of the organic act.89
The court did not speak in terms of "general" and "local" lawmaking,

but in view of its reliance upon the pertinent portion of the 1871 act and
its ultimate holding, it seems by dictum that it would support a grant of
"general" lawmaking power although it never passed on the propriety of
such a delegation by Congress to the District assembly.
In Roach v. Van Riswick,90 the Supreme Court of the District was

faced with the question whether or not an act of the District legislative
assembly of August 23, 1871, making judgments liens on equitable in
terests in land was within the power of the assembly. The court first
referred to the constitutional provision affording Congress jurisdiction
over the District and then, with respect to the word "exclusive" it stated:

It may be admitted that the term "exclusive" has reference to the States, and simply
imports their exclusion from legislative control of the District, and does not necessarily
exclude the idea of legislation by some authority subordinate to that of Congress and
created by it.91

This statement made it apparent that the use of the word "exclusive"
in the empowering clause was designed to eliminate any infringement
upon congressional power by a competing state. It very clearly indicated
that "exclusive" did not preclude a delegation by Congress of its power
to legislate to a subordinate body, thus disposing of the issue not decided
in the May case. After reciting the general rule against such delegation,
the court said:

But this fundamental rule, which forbids the delegation of legislative power, is subject
to a qualification. It is admitted, that even without any express constitutional authority,
a legislature may create municipal corporations with certain powers of local government.
According to the spirit of the institutions, the regulation of local concerns in a town, is
considered as properly belonging to its inhabitants, and not properly the subject of
general legislation; and it is hardly looked upon as a delegation of legislative authority,

88 An Act to provide a Government for the District of Columbia, c. 62, � 1, 16 Stat. 419
(1871).
89 Id. at 423.
80 11 D.C. (1 Mac Arth. & M.) 171 (1879).
91 Id. at 174.
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properly so-called, to confer this power of regulation on local boards, assemblies or other
inferior officers. It is rather the grant of a power to pass by-laws. Legislative authority
for corporate action is of course necessary, and it is always subject to legislative revision
and control. But municipal regulation of the internal economy of a town, is universally
recognized as something distinct from the exercise of legislation, which is invested by
the constitution of a State in its legislature, and cannot be delegated. Cooley Con. Lim.,
191.92

The court then referred to the distinction between powers which are

municipal ("local") and powers which are legislative ("general"). It
conceded that the dividing line would be difficult to ascertain but main
tained that the distinction is a valid one. In support of this it stated the
following:
Notwithstanding the difficulty of laying down general rules, there are some subjects to

which we can, with reasonable certainty, assign their proper place, as between the State
and the municipality. Thus, universal usage and legislation recognize the preservation of
public order, morals and health, the regulation of markets and places of amusements,
the inspection of provisions, the improvement and repair of streets, and, as an incident
to others, the levying of general taxes and special assessments, as appropriate powers of
a municipality.

On the other hand, titles to property, its transfer and transmission, the form and
effect of judicial proceedings, the formalities and effect of contracts, the law of com

mercial papers, the whole subject of crimes and other subjects of equally general interest,
one would naturally assign to the highest legislative authority in a State.93

As to the "general" legislative powers, the court pointed out that a

delegation of these to a variety of municipalities would bring forth a

chaotic result violative of the need for uniformity.94 The laws referred
to were those pertaining to rules of property, laws of contract generally,
laws of commercial paper, legal proceedings and remedies, and criminal
codes. As a further illustration of this point the court referred to the
District when it had both Georgetown and Alexandria as municipal cor
porations and assumed a situation where the municipal corporations had
been given "general" legislative power.

It would have been preposterous for Congress to have committed to each the power of

regulating or ordaining legal proceedings and remedies, establishing the law of contracts,
& c, within their respective corporate limits. Three or four different systems of law would
have prevailed, the creatures of municipal action; and great confusion and perhaps
conflict would have prevailed.95
The court then considered the argument that Congress could delegate
92 Id. at 176.
�3 Id. at 178.
9* Id. at 179.
95 Ibid.
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legislative authority to the District in the same manner as it had done to

territories. The court did not agree with this argument stating that
until it can be considered as settled, that the "power to dispose of and make all

needful rules and regulations respecting the territory, or other property belonging to the

United States," is identical with the power to exercise exclusive legislation over such

District as may become the seat of government, the practice of Congress in regard to

the territorial governments furnishes us no authoritative guide in the interpretation of
the clause relating to the District of Columbia.96

The court then concluded that the act of the District legislature de

claring judgments rendered by the court to be liens on equitable interests
in land was an act of legislation which only Congress could pass and it
was therefore void and inoperative.97 This, in effect, characterized the
act in question as a "general" law. Although the court was not obliged
to rule on a propriety of "local" law delegation, it seemed to favor such

delegation.
This opinion is frequently referred to as bearing on the constitutional

problem of "home rule" for the District. A summary of its conclusions
is important.

1. The court did not have to decide the question of the propriety of a
delegation of "local" lawmaking authority but its dictum supports the
view that Congress, although having the "exclusive" power to legislate for
the District, can provide for a local elected subordinate legislative body
to enact "local" or municipal laws.

2. The "general" laws are to be enacted by Congress. The attempt by
Congress in this case to delegate "general" lawmaking power was uncon

stitutional.
3. The court conceded the difficulty of distinguishing between "local"

law and "general" law, but stated the following to be examples of "local"
law: preservation of public order, morals and health, the regulation of
markets and places of amusement, the inspection of provisions, the
improvement and repair of streets, and, as an incident to the afore
mentioned, the levying of general taxes and special assessments. The
following were deemed examples of "general" law: titles to property, its
transfer and transmission, the form and effect of judicial proceedings, the
formalities and effect of contracts, the law of commercial papers, and the
subject of crimes.
4. The court refused to hold that congressional power over the District

was the same as that over the territories.

96 Id. at 182-83.
97 Id. at 187.
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It seems clear from the dictum of the above decision that the court
would be willing to approve partial "home rule," i.e., a delegation of legis
lative power to an elective assembly for the purpose of enacting "local"
laws, but that it would not approve total "home rule," i.e., a delegation of
legislative power to an elective assembly for the purpose of enacting
"general" as well as "local" laws. The court pointedly emphasized the
distinction between the two types of laws and apparently considered it
a weighty factor in making its decision.
The issue of the propriety of delegating the power to enact "local" laws

supported by the Roach dictum was squarely before the court in the
following two cases. The holdings were clearly in favor of such delegation.
In Cooper v. District of Columbia,98 the Supreme Court of the District

considered an ordinance of the legislative assembly of the District passed
August 23, 1871, providing for the licensing of produce dealers witlrin
the limits of the District. The court sustained the act of the legislative
assembly on the ground that the licensing of produce dealers was a

municipal matter in respect of which Congress had power to delegate
legislative authority to the District government, and the court distin

guished the decision in the Roach case on that ground.
Here the court recognized the distinction articulated in the Roach

case and upheld the act in question since it was one of "local" (muni
cipal) nature. The court in this instance affirmatively upheld the pro
priety of a delegation of "local" lawmaking.
In District of Columbia v. Waggaman," the Supreme Court of the

District had before it a suit on a bond given in connection with a license
to engage in the business of a real estate agent issued pursuant to an act

of the legislative assembly approved August 23, 1871, requiring real
estate agents in the District to obtain licenses and give bond for the
honest and due performance of all duties required by law. The argument
was made that Congress had no authority to delegate "general" legis
lative power to the District government, but only municipal power; thus
the licensing act was invalid. The court sustained the validity of the
license tax and, in speaking of the Roach case, it said:

In Roach vs. Van Riswick . . . this court held that the very broad terms in which
the organic act of 1870 granted legislative powers to the legislative assembly had the
effect to clothe that body with only such powers as might be given to a municipal corpora
tion, and that it was not competent for Congress to delegate the larger powers of general
legislation which it had itself received from the Constitution. We are still satisfied with

98 11 D.C. (1 Mac Arth. & M.) 2S0 (1880).
99 IS D.C. (4Mackey) 328 (188S).
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that decision; but we hold, on the other hand, that the provision referred to had the
effect to bestow every power of municipal legislation which could be given to a municipal
corporation, and especially the power of taxation and the implied or included power to

provide measures by which taxes may be enforced and collected.100

Here the court again recognized the Roach distinction and used it as a

basis for the decision. Whereas they would permit a "local" law (the act

in issue), they would object to a "general" law.
In Smith v. Olcott101 the court of appeals of the District was concerned

with a portion of section 2 1 of the act of the legislative assembly of the
District of August 23, 1871, which fixed the rate of charges by auction
eers for selling real estate at public auction in the District. It was

attacked on the ground that it was an attempt to exercise a "general"
legislative power over the freedom of contracts, which was not within the

power of Congress to delegate. The court invalidated the act of the

legislative assembly as a "general" law. In discussing the extent to which
Congress could delegate to a District legislative assembly, it stated:
Congress has express power "to exercise exclusive legislation in all cases whatsoever,"

over the District of Columbia, thus possessing the combined powers of a general and of
a State government in all cases where legislation is possible. But as the repository of
the legislative power of the United States, Congress in creating the District of Columbia
"a body corporate for municipal purposes," could only authorize it to exercise municipal
powers.102
It is clear at this point that the court is conforming to the Roach dis

tinction. As to its holding that this was an exercise of "general" legis
lation, it made the following pointed remarks:
It is not a mere local regulation within the scope of the powers ordinarily delegated to

municipal corporations, but an attempt at the exercise of a general legislative power over
the freedom of contracts.
It is essentially different from the power exercised in other parts of the act in the

matter of regulating the occupation of auctioneers, and laying a license tax upon the same.

It also differs from those enactments, frequently made by municipal bodies under
special delegations of power, which regulate the charges, by fixing a maximum rate, of
all persons engaged in certain particular callings, as for example, hackmen who make
special use of the public streets and places in the pursuit of their regular calling.
It will be observed that the regulation in question does not undertake to fix a maximum

rate of charges for auctioneers, leaving parties free to contract for less if they see

proper, but undertakes to prescribe one absolute, invariable charge for all sales of real
estate. In this respect it resembles an act prescribing the fees of public officers, for
official services compulsorily rendered, and which, as a matter of sound public policy, are
not permitted to become the subject of special contract.103

100 Id. at 333-34.
101 19 App.D.C. 61 (1901).
102 Id. at 75.
103 Ibid.
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Here the court specifically considers the Roach distinction controlling
and applies the "general" law limitation as a basis for its decision. This
is made clear in view of the emphasis the court places on municipal enact
ments, which presumably would have been upheld.
In Coughlin v. District of Columbia,10* a joint resolution of Congress

of February 26, 1892, empowered the commissioners of the District
to make and enforce all such reasonable and usual police regulations in addition to those
already made ... as they may deem necessary for the protection of lives, limbs, health,
comfort and quiet of all persons and the protection of all property within the District of
Columbia.105

This statute was held not to justify a regulation promulgated by the com

missioners requiring the owners or occupants of buildings or land fronting
upon a paved sidewalk in the District to remove snow and ice therefrom.
This court said:

[I]t is regulation, not legislation, that is authorized; the reasonable regulation of the
exercise of right, not the imposition of a duty; the usual police regulation for the mainte
nance of public order, not the levying of a tax either in the way of enforced labor or in
the way of purchase of materials for sprinkling the sidewalks. Whatever power the
legislature itself may have in the premises, certainly it is not to be presumed to have

granted such plenary authority as is here claimed under the joint resolution of 1892.
That various municipalities may have exercised such power, as appears from various

municipal ordinances collated in the brief on behalf of the appellee, is not to the point.
Municipalities are usually vested with quasi legislative powers, among them the sovereign
power of taxation and assessment, and from the fact that municipal ordinances are else
where to be found, analogous to the so-called regulation here in question, it is not to

be inferred that similar powers exist in the commissioners of the District of Columbia.
The commissioners are not the municipality, but only the executive organs of it; and

Congress has reserved to itself, not only the power of legislation in the strict sense of the

term, which it cannot constitutionally delegate to anyone or to any body of men, but
even the power of enacting municipal ordinances, such as are within the ordinary scope of
the authority of incorporated municipalities. It has delegated to the commissioners
simply the power of making "police regulations," and only such police regulations as are

usual and commonly known by that designation.108

Here the court concedes only that Congress has delegated authority to

make police regulations. Although it seems to distinguish between the

"power to legislate" and "municipal ordinance-making" in conformance
with the Roach distinction, it does not express its opinion as to the pro-

104 25 App. D.C. 251 (1905). Although the case involves a regulation by the commissioners
rather than an elective assembly, it is relevant since it bears on the "general" v. "local"
distinction.

105 joint resolution to regulate licenses to proprietors of theaters in the city of Washington,
District of Columbia, and for other purposes, 27 Stat. 394 (1892).

108 25 App. D.C. at 254-55.
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priety of the distinction or the propriety of a delegation of "municipal
ordinance-making" power. Therefore, it neither affirms nor disapproves
Congress' authority to delegate local lawmaking authority.
In United States ex rel. Daly v. MacFarland,107 it appeared that Con

gress had extended to the commissioners of the District power to make

plumbing regulations, and had provided that violations of such regula
tions should be punishable by fine or, in default of payment thereof, by
imprisonment. The commissioners promulgated regulations, but included
an additional penalty for violations, the revocation of the plumber's
license. Acting under the regulations thus promulgated, the commis
sioners forfeited a license. In a mandamus proceeding to compel restora
tion of the license, the court held that it was not within the power of the
commissioners to provide the additional penalty.
The court seems to recognize the Roach distinction in equating the

District's relationship to Congress to that of a city to a state.

It is well settled that the District of Columbia has no legislative power, it being
merely a municipal corporation bearing the same relation to Congress that a city does
to the legislature of the State in which it is incorporated.1108

The court however did not characterize the act in question, but estab
lished its impropriety by stating that the power for such enactment should
have been expressly conferred and since this was lacking it was beyond
the power of the local assembly. Here again the court fails to reach the
question of the propriety of congressional delegation and thus neither
affirms nor denies Congress' authority to delegate lawmaking authority.
In Johnson v. District of Columbia,109 the court ruled that sections 1

and 2 of the act of the legislative assembly of August 23, 1871, prescrib
ing a fine, inter alia, for cruelty to animals, were mere police regulations.
Referring to the propriety of the act it stated:
We think it clear that the two sections of the act above referred to . . . are mere

police regulation, and therefore within the scope of powers delegated to the municipality
by Congress. Stoutenburgh v. Hennick, 129 U. S. 141 ... ; Smith v. Olcott, 19 App.
D. C. 61. Cruel treatment of helpless animals at once arouses the sympathy and indigna
tion of every person possessed of human instincts,�sympathy for the helpless creature
abused, and indignation towards the perpetrator of the act; and in a city, where such
treatment would be witnessed by many, legislation like that in question is in the interest
of peace and order and conduces to the morals and general welfare of the community."Laws for the prevention of cruelty to animals may well be regarded as an exercise of
such police powers. That good government calls for the condemnation of such acts as

107 28 App. D.C. SS2 (1907). See comment in note 104 supra.
108 Id. at 558.
109 30 App. D.C. 520 (1908).
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are prohibited by the ordinance ought not to be questioned. The subject is pre-eminently
one for local municipal regulation."110
It is clear that the court recognized the Roach distinction and held

that the particular act was a "local" law, and therefore valid.
In the next pertinent case, United States v. Cetta,111 the court had be

fore it the propriety of an indictment based on a violation of a congres
sional act prohibiting bucketing and bucket shopping and abolishing
bucket shops in the District. The prosecution was in the name of the
United States. The defendant contended that the act was "local" in
nature and therefore the indictment should have been in the name of the
District of Columbia. His contention was based on a District Code pro
vision which seemingly required prosecution for "local" offenses to be in
the name of the District of Columbia. It provided:
Prosecutions for violations of all police or municipal ordinances or regulations and for

violation of all penal statutes in the nature of police or municipal regulations . . . shall
be conducted in the name of the District of Columbia .... All other criminal prosecu
tions shall be conducted in the name of the United States and by the attorney for the
United States for the District of Columbia or his assistants.112

The decision of the court turned upon the question whether the bucket

shop act was a police or municipal ordinance or regulation, or a penal
statute in the nature of a police or municipal regulation�an exercise of
"local" lawmaking, or whether it was a general offense�an exercise
of "general" lawmaking.
First, the court considered the nature of a municipal ordinance, par

ticularly as to its local applicability.
A municipal ordinance or police regulation is peculiarly applicable to the inhabitants of
a particular place; in other words, it is local in character. While municipal ordinances or

police regulations are binding upon the community affected by them, they do not

emanate from the supreme power of the state, which is the exclusive source of all general
legislation. Baldwin v. Philadelphia, 99 Pa. 170; Rutherford v. Swink, 96 Tenn. 564, 35
S. W. 554. When, therefore, Congress required prosecutions for violations of statutes

in the nature of police or municipal regulations to be in the name of the District of

Columbia, it undoubtedly had in mind such local regulations as were peculiarly applicable
to conditions here existing. It did not, we think, intend to require or permit prosecutions
under general penal statutes to be in the name of the District of Columbia, even though
the territorial scope of such statutes was restricted to the District. A statute making it

an offense for a motor vehicle to exceed a certain limit of speed within the city limits
would clearly be a penal statute in the nature of a police regulation. Such a statute

110 Id. at 522.
111 37 App. D.C. 433 (1911).
112 An Act to establish a Code of Law for the District of Columbia, c. 854, � 932, 31 Stat

1340 (1901).
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would be designed to regulate the speed of motor vehicles in accordance with the

requirements of local conditions.113

The court then pointed out that the instant statute was different and
was more of a general regulation.
The bucket shop statute under consideration, however, is of a different character. We
find that statute in the chapter of the Code devoted to crimes and punishment, and in
a sub-chapter governing offenses against public policy. The commission of the offense
would be as much against public policy in one place as in another; in other words, while
the statute is local in its application, it deals with a subject-matter general in character.

Admittedly, a prosecution for a second offense under the act must be in the name of the
United States, since the punishment for such an offense may be imprisonment for five

years. No reason is apparent why a prosecution for a first offense should not also be in
the name of the United States. Moreover, this statute does not purport to regulate the
business of bucketing, but, on the contrary, is designed absolutely to prohibit it. While
the authority to enact such a statute may be ascribed to the police power, as indeed may
be the authority to enact all criminal statutes, we think, nevertheless, that the act is
something more than one in the nature of a police or municipal regulation; that it creates
and denounces a general offense, and hence that prosecution thereunder was rightly
commenced in the name of the United States.114

The court made a clear distinction between "local" laws and "general"
laws as is found in the Roach case. Since the act in question was not of
a District legislature, it did not have to meet the constitutional question,
but the court's opinion does conform to the "local" v. "general" view of
the Roach distinction.
The cases treated in this section were all decisions of District of

Columbia courts. It is clear that the Roach distinction was accepted and
formed the basis for declaring acts invalid although the earlier cases of
Grant v. Cooke and United States v. May were in disagreement.

3.

1871 to the Thompson Case (1953) : United States Supreme Court

In Welch v. Cooke,115 the Court considered an act of the legislative
assembly of the District of June 26, 1873, providing that all real and
personal property, valued at less than five thousand dollars, actually used
within the District would be exempt from general taxes for a ten-year
period. The question was whether that act of the legislative assembly
granting the exemption had been repealed. The Court held that the
above exemption did not create an irrepealable contract with the owners

113 37 App. D.C. at 435-36.
114 Id. at 436.
118 97 U.S. 541 (1878).
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of such property but merely conferred a bounty liable at any time to be
withdrawn, and that it had been nullified by the act of Congress of 1874,
which, in repealing the organic act of 1871, provided that certain taxes
should "be levied upon all real estate in said District, except that belong
ing to the United States and to the District of Columbia."116
The validity of the act of the legislative assembly providing for these

exemptions was not questioned. However, the Court pointed out:

It is not open to reasonable doubt that Congress had power to invest, and did invest,
the District government with legislative authority, or that the act of the legislative
assembly of June 26, 1873, was within that authority.117

It is to be noted that the Court by dictum approved of a delegation of
legislative power but did not characterize the nature of the delegation as

to whether it was "general" or "local." Thus the Court opinion is not
authoritative on the Roach distinction, but does support the propriety of

delegation of legislative power to a District assembly.
In the case of Stoutenburgh v. Hennick,118 the Court had under con

sideration an 1871 act of the legislative assembly of the District, which
imposed license taxes on persons engaging in trade, business, or profession
within the District and which was being applied to a person engaged in
interstate commerce who was soliciting the sale of goods on behalf of a
firm doing business outside the District. Hennick was convicted in a

police court of the District for offering goods for sale in the District with
out having obtained a license.

The Court recognized the principle of delegation and approved of it
for local purposes.
It is a cardinal principle of our system of government, that local affairs shall be man

aged by local authorities, and general affairs by the central authority, and hence, while
the rule is also fundamental that the power to make laws cannot be delegated, the
creation of municipalities exercising local self-government has never been held to trench

upon that rule. Such legislation is not regarded as a transfer of general legislative power,
but rather as the grant of the authority to prescribe local regulations, according to

immemorial practice, subject of course to the interposition of the superior b cases of

necessity.
Congress has express power "to exercise exclusive legislation in all cases whatsoever"

over the District of Columbia, thus possessing the combined powers of a general and of
a State government in all cases where legislation is possible. But as the repository of the

legislative power of the United States, Congress in creating the District of Columbia

116 An Act for the Government of the District of Columbia, and for other purposes, c. 337,
� 4, 18 Stat. 116 (1874).

117 97 U.S. at 542.
118 129 U.S. 141 (1889).
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"a body corporate for municipal purposes" could only authorize it to exercise municipal
powers, and this is all that Congress attempted to do.119

The Court then held the act was an attempt to regulate matters of

interstate commerce, so far as it was applicable to persons soliciting, as

Hennick was, the sale of goods on behalf of individuals or firms doing
business outside the District.
The business referred to is thus definitively assigned to that class of subjects which calls
for uniform rules and national legislation, and is excluded from that class which can be
best regulated by rules and provisions suggested by the varying circumstances of different
localities, and limited in their operation to such localities respectively. ... It falls,
therefore, within the domain of the great, distinct, substantive power to regulate com

merce, the exercise of which cannot be treated as a mere matter of local concern, and
committed to those immediately interested in the affairs of a particular locality.120

The Court by dictum does favor the Roach distinction; but such a

position was not necessary since the Court relied on a characterization of
"national" lawmaking�the regulation of interstate commerce�which, in
its opinion, could not be delegated to a District assembly under any cir
cumstances. In view of the absence of an issue involving the propriety
of a "general" law delegation, the opinion is not necessarily preclusive of
such delegation.
In the next case in the Supreme Court, Metropolitan R.R. v. District

of Columbia,121 the suit was brought by the District to recover from the
railroad company moneys expended by the former in paving construction,
which was allegedly the company's statutory duty. The question was

whether the District was a municipal body and as such subject to the run
ning of the statute of limitations, or, as the District contended, a sovereign,
or of such sovereign character or so identified with or representative of the
sovereignty of the United States, as to be entitled to the prerogatives and
exemptions of sovereignty. In deciding that the District was subject to
the statute of limitations, the Supreme Court reasoned as follows:
All municipal governments are but agencies of the superior power of the State or govern
ment by which they are constituted, and are invested with only such subordinate powersof local legislation and control as the superior legislature sees fit to confer upon them.
The form of those agencies and the mode of appointing officials to execute them are
matters of legislative discretion. ...
.... It is undoubtedly true that the District of Columbia is a separate political

community in a certain sense, and in that sense may be called a State; but the sovereign
power of this qualified State is not lodged in the corporation of the District of Columbia,

119 Id. at 147.
120 Id. at 148.
121 132 U.S. 1 (1899).
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but in the government of the United States. Its supreme legislative body is CongressIhe subordinate legislative powers of a municipal character which have been or may be
lodged in the city corporations, or in the District corporation, do not make those bodies
sovereign. Crimes committed in the District are not crimes against the District but
against the United States. Therefore, whilst the District may, in a sense, be called a
State, it is such in a very qualified sense.122

Although the Court was not presented with an occasion to apply the
Roach principle, its language appears to support that principle in view
of its reference to "municipal governments" and "subordinate powers of
local legislation."
Binns v. United States,123 the final case in this section, appears to

support the contrary position. It dealt with an act of Congress providing
that persons conducting certain business in the Territory of Alaska
should apply for and obtain a license from the district court in Alaska,
and pay a license fee. No question of the power of Congress to delegate
legislative authority to the local government of the Territory of Alaska
was involved, but the statement of the Court quoted below is enlighten
ing as to its attitude regarding the District.
It must be remembered that Congress, in the government of the Territories as well as

of the District of Columbia, has plenary power, save as controlled by the provisions of
the Constitution, that the form of government it shall establish is not prescribed, and
may not necessarily be the same in all Territories. We are accustomed to that generally
adopted for the Territories, or a quasi state government, with executive, legislative and
judicial officers, and a legislature endowed with the power of local taxation and local
expenditures, but Congress is not limited to this form. In the District of Columbia it
has adopted a different mode of government, and in Alaska still another. It may legislate
directly in respect to the local affairs of a Territory or transfer the power of such

legislation to a legislature elected by the citizens of the Territory. It has provided in the
District of Columbia for a board of three commissioners who are the controlling officers
of the District. It may entrust to them a large volume of legislative power, or it may by
direct legislation create the whole body of statutory law applicable thereto. For Alaska,
Congress has established a government of a different form. It has provided no legislative
body but only executive and judicial officers. It has enacted a penal and civil code.
Having created no legislative body and provided for no local legislation in respect to the
matter of revenue, it has established a revenue system of its own, applicable alone to

that Territory.124

The statement, although dictum, is interesting in showing that the
Court favored a view that Congress could set up a government for the
District comparable to the governments for the territories and thus

122 Id. at 8-9.
123 194 U.S. 486 (1904).
124 Id. at 491-92.
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delegate full authority. This would enable the District government to
enact "general" as well as "local" laws.
At this point it is to be noted again that the later District of Columbia

cases had recognized the propriety of a delegation of "local" lawmaking
power but had refused to permit "general" lawmaking. The Supreme
Court of the United States had commented on the point only while de

ciding cases on other grounds. It seems, however, that notwithstanding
the Binns case the Supreme Court during this time might well have sup
ported the District of Columbia courts' views if it had been required to

decide the point in order to dispose of a case.

4.
The Thompson Case

This was the status of the problem when District of Columbia v. John
R. Thompson Co.,125 came before the Supreme Court of the United
States. In view of its distinctive importance to the problem concerned, a
complete development will be presented.
The factual situation was as follows. Three persons of the Negro race,

concededly well-behaved and respectable persons, entered defendant's
restaurant and asked to be served. They were told by defendant's local

manager that it was not the policy of the restaurant to serve members of
the Negro race. The defendant admitted it refused to serve or otherwise
accommodate the three persons solely because of their race and color.
The District charged that such refusal was in violation of two acts of the
legislative assembly for the District passed respectively in 1872 and
1873. Such authority in the assembly was based on the organic act
of 1871, setting up a government for the District. Section 5 of the
organic act vested legislative power in a legislative assembly, specifying
certain conditions and reserving to the Federal Congress certain enumer

ated powers and also supervisory control over the assembly. In sec

tion 18 it was separately provided:
That the legislative power of the District shall extend to all rightful subjects of legis

lation within said District, consistent with the Constitution of the United States and the
provisions of this act, subject, nevertheless, to all the restrictions and limitations imposed
upon States by the tenth section of the first article of the Constitution of the United
States; but all acts of the legislative assembly shall at all times be subject to repeal or
modification by the Congress of the United States, and nothing herein shall be construed
to deprive Congress of the power of legislation over said District in as ample manner as
if this law had not been enacted.126

125 346 U.S. 100 (19S3).
126 An Act to provide a Government for the District of Columbia, c. 62, � 18, 16 Stat. 423

(1871).
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Pursuant to such authority, the legislative assembly, on June 20, 1872,
enacted the following:
[A]ny restaurant keeper or proprietor, any hotel keeper or proprietor . . . refusing to sell
or wait upon any respectable well-behaved person, without regard to race, color, or
previous condition of servitude . . . shall be deemed guilty of a misdemeanor, and upon
conviction in a court having jurisdiction, shall be fined one hundred dollars, and shall
forfeit his or her license as keeper or owner of a restaurant, hotel, ice-cream saloon, or
soda fountain . . . .m

A year later, on June 26, 1873, the succeeding assembly enacted much
lengthier sections dealing with the conduct of restaurants, eating houses,
and similar establishments, and again made it a violation of law to refuse
to serve any well-behaved and respectable person or persons or to dis
criminate against any such person in any one of several ways.128
The trial judge ruled that the acts of the assembly were valid but had

been repealed by implication by virtue of later congressional legislation129
pertaining to the District, and he dismissed the information. The District
then appealed to the Municipal Court of Appeals.130 This court treated
the delegation question favorably, holding that the legislative assembly's
act was of a "local" nature. Its pertinent language is as follows:

I think that Congress clearly had the power under the Federal Constitution to delegate
to the local Assembly the right to promulgate regulations of this type. I also think that
a municipality has the right in the exercise of its general police power to regulate the
conduct of public eating places for the protection of the public health, safety and order.131

The court cited and discussed the Stoutenburgh, Roach, Cooper and
Johnson cases and then stated: "In purpose and scope they were merely
local and regulatory and under the several decisions above-referred-to
were properly delegable by Congress to the local Assembly."132
The court went on to hold that the 1872 act had been repealed by the

1873 act but that the latter had not been repealed by later congressional
statutes. Since the 1873 act was still in effect, the defendant was

properly subject to conviction.
The dissenting opinion of Associate Justice Hood held that the acts

in question were not "local" and therefore not within the power of the
District assembly. In support of his position he stated the following:

127 Laws of D.C. 1872, pp. 6S-66, � 3.
128 Laws of D.C. 1873, c. 46, p. 117, � 3.
129 An Act to establish a code of law for the District of Columbia, c. 8S4, 31 Stat. 1189

(1901).
iso District of Columbia v. John R. Thompson Co., 81 A.2d 249 (D.C. Munic. App. 1951).
131 Id. at 251.
132 Id. at 252-53.
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While the distinction between general legislation and police or municipal regulation is

not always clear, it seems rather obvious to me that the legislation here in question was

civil rights legislation, rising to a higher plane or dignity than mere regulation of

restaurants and other places of public entertainment. The many cases, both federal and

state, dealing with civil rights legislation, make it plain that such legislation concerns

itself with rights rather than regulation, although such rights may be guaranteed or

enforced through regulation.133

The court in this case was again adhering to the Roach distinction and

decided the case on the basis that the act in question was an exercise of

"local" legislation.
The case was then appealed to the Court of Appeals for the District of

Columbia Circuit.134 Here the majority held that the enactments of the

legislative assembly were of the character of "general" legislation which

could not constitutionally be delegated to the assembly. As to the repeal
aspect, they felt that the District Code of 1901 repealed the acts of 1872

and 1873. Regarding the Roach distinction, as to which the court ruled

that the acts were "general," it made the following pertinent statement:
But we think that the constitutional provisions and principles and the rulings and

reasoning above reviewed�which for this court are authoritative�clearly require the
conclusion that the enactments of the Legislative Assembly of 1872 and 1873 which are

under question in the instant case were of the character of "general legislation," the

power to enact which Congress could not constitutionally, and did not, delegate to the

Legislative Assembly.135

With particular reference to the characterization of the acts in question,
it stated:

The enactments do not relate, in the usual sense of the terms, "to the promotion or

protection of the public morals and decency, the securing of the public safety against
fires, explosions, riot or disorder, or other dangers to life and limb, the preservation of
the public peace and order, the furtherance of sanitation and the safeguarding of the
public health" which are the ordinary subjects of municipal regulation. . . . The enact
ments are in the nature of civil rights legislation. They undertake to establish in the
restaurant business, and in the other businesses named, a policy of equal service without
respect to race or color, and to enforce that policy by a fine and license forfeiture.
Finally, the enactments, though applicable only in the District of Columbia, are, because
they are applicable in the Nation's capital, of national interest. In view of the purpose
and effect of the enactments above described, we think that no other conclusion can

reasonably be reached than that they were of the character of general legislation, the
power to enact which the Congress could not constitutionally delegate to the Assembly.136

133 Id. at 26S.
134 John R. Thompson Co. v. District of Columbia, 92 U.S. App. D.C. 34, 203 F.2d 579

(1953).
135 Id. at 43, 203 F.2d at 588.
136 Id. at 44-45, 203 F.2d at 589.
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The dissenting opinion written by Judge Fahy would have upheld the

acts in question because (1) they were local in nature and (2) they had
not been subsequently repealed.
As to point (1) and bearing on the characterization of a particular act

as "local" or "general," the following language of the dissenting opinion
is especially illustrative:
They regulate a local activity, the serving of food at a fixed location within the District.
This is the sort of thing which in the several states, unless there is a state law to the
contrary, is appropriately left to municipal authority. This is so not merely because the
law applies only to a local area; it is local by other standards as well. Such a regulation
is one which the immediate governing body of a municipality, a city council for example,
is likely to make its own concern. Higher authority, either a state legislature or, as here,
Congress, may legislate upon the subject, but until it does local initiative may deal with
it in accordance with the local point of view as to what is conducive to the peace, order,
morals, or welfare of the community.
Under this approach it seems plain the equal service provisions must be considered

municipal or local. They represent the views of the Legislative Assembly as to how this
matter should be regulated within the District of Columbia. They do not affect the

general criminal law, or the descent or other disposition of property, or domestic relations,
or the law of contracts or of torts, or interstate commerce, or any other matter commonly
regulated by general law, but the serving of persons in licensed eating places in the local

community. There is no necessity that eating places should be subject to identical

regulations in all the cities of any one state. To hold that a municipality is not competent
to regulate the subject would create a serious gap in the power of a community to govern
itself in a matter of local concern.137

The opinion then referred to segregation and fair employment practice
ordinances in various cities as indicative of how the states concerned
considered such regulations.138 Obviously, they were being treated as

"local" laws within the authority of each municipality. The opinion also

referred to a series of District statutes favoring such a characterization,
and then went on to say that it was not necessary to consider the con

stitutionality of a "general" law enacted by the District assembly since
the acts in question were "local" in nature and therefore enforceable in

view of an absence of repeal by subsequent congressional legislation.139
The Thompson case was then appealed to the Supreme Court of the

United States.140 The Court first referred to the original act setting up
the District as the permanent seat of the government of the United States
and then stated that the subsequent legislative treatment of the District
from that date to 1871 need not be discussed for the purposes of the

137 Id. at S4-SS, 203 F.2d at 599.
138 Id. at 55-56, 203 F.2d at 599-600. See notes cited therein.
139 Id. at 57-59, 203 F.2d at 602-03.
140 346 U.S. 100 (1953).
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decision. The organic act of 1871 141 was the one particularly in issue.
As to it, the Court noted the following:142
(1) The act created a government by the name of the District of

Columbia, constituting it a "body corporate for municipal purposes" with
all of the powers of a municipal corporation "not inconsistent with the
Constitution and laws of the United States and the provisions of this act,"
and gave it jurisdiction over all the territory within the limits of the
District.
(2) The act vested "legislative power and authority" in a legislative

assembly consisting of a council and a house of delegates, members of
the council to be appointed by the President with the advice and consent

of the Senate and members of the house of delegates to be elected by male
citizens residing in the District.
(3) The act provided, with certain exceptions which the court did not

consider material, that "the legislative power of the District shall extend
to all rightful subjects of legislation within said District, consistent with
the Constitution of the United States and the provisions of this act."

(4) All acts of the legislative assembly were made subject at all times
to repeal or modification by Congress.
(5) The act further provided that nothing in it should be construed

to deprive Congress of the power of legislation over the District in as

ample manner as if this law had not been enacted.
After setting forth the pertinent provisions of the organic act of 1871,

the Court took the position that the governmental set-up was comparable
to those in the territories. In this respect, it stated:
This government . . . was characterized by the Court as a "territorial government."

Eckloff v. District of Columbia, 135 U.S. 240, 241. The analogy is an apt one. The
grant to the Legislative Assembly by � 18 of the legislative power which extends "to all
rightful subjects of legislation" is substantially identical with the grant of legislative
power to territorial governments which reads: "The legislative power of every Territory
shall extend to all rightful subjects of legislation not inconsistent with the Constitution
and laws of the United States." R.S. � 1851.143

It is to be noted that the Court here is merely comparing the 1871

organic act with the extent of power granted to territorial governments
and holding they are similar. It does not at this point consider the con

stitutionality of the organic act of 1871 and any resulting legislative
enactments.

141 An Act to provide a Government for the District of Columbia, c. 62, 16 Stat. 419

(1871).
142 346 U.S. at 104-06.
143 Id. at 105.
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The Court then considered the provisions of the Constitution affording
Congress the power over the District and the territories and concluded
that they are phrased in very similar language.144 Further, it stated that
it is well-settled that Congress may delegate legislative power to the
territories,145 subject of course to the right of Congress to revise, alter
and revoke.146 And this power extends to all matters which, within the
limits of a state, are regulated by the laws of the state only.147 Again,
reasoning by analogy, the Court indicated that the power of Congress to

grant self-government to the District under the District clause "would
seem to be as great as its authority to do so in the case of territories."148
It is clear that the Court is now considering that the congressional power
to delegate total "home rule" to the District is coextensive with its power
to make a comparable grant to the territories.
It then directed its attention to the Roach distinction which was the

basis for the majority opinion of the Court of Appeals. The majority
opinion, it felt, interpreted erroneously both the Stoutenburgh and Metro

politan decisions. The Stoutenburgh case should not have been construed
as bearing on "home rule," but rather reflecting the inability on the part
of Congress to delegate power to legislate "national law," in that case

interstate commerce. Such a prohibition would have been applicable
even if one of the states had enacted such a law in the field of interstate

commerce. It appears that the Supreme Court characterized the Stouten

burgh decision as one not necessarily precluding a "home rule" grant,
whether it be for "local" or "general" laws, but prohibiting a law by the

District assembly into an area reserved for Congress as a national

assembly.
As to the Metropolitan case, this Court conceded that the case did

144 U.S. Const, art. I, � 8, d. 17; art. IV, � 3, cl. 2.
145 Christianson v. King County, 239 U.S. 3S6, 36S (1915) ; Binns v. United States, 194

U.S. 486, 491 (1904) ; Simms v. Simms, 175 U.S. 162, 168 (1899).
"8 Hornbuckle v. Toombs, 85 U.S. (18 Wall.) 648, 655 (1874).
1*7 Simms v. Simms, 175 U.S. 162, 168 (1899). Numerous territorial statutes dealing with

a variety of subjects have been upheld in the following cases: Christianson v. King County,

239 U.S. 356 (1915) (provision for escheat) ; Atchison, T. & S.F. Ry. v. Sowers, 213 U.S. 55

(1909) (limitation on the right to sue for personal injuries) ; Cope v. Cope, 137 U.S. 682

(1891) (regulation of intestate succession of property) ; Maynard v. Hill, 125 U.S. 190 (1888)
(statute granting divorce) ; Hornbuckle v. Toombs, 85 U.S. (18 Wall.) 648 (1874) (regulation
of civil procedure in the courts) ; Snow v. United States, 85 U.S. (18 Wall.) 3 17 (1873)
(provision for an attorney general, elected by the territorial legislature, to represent the

territory and to prosecute crimes against laws) ; Clinton v. Englebrecht, 80 U.S. (13 Wall.)

434 (1872) (regulation of the methods of obtaining jury panels).
1*8 346 U.S. at 106-07.
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decide that the District did have the capacity to sue in its own right and
included holdings reflecting its qualified state status, but it did not

believe that the Metropolitan case supported the Roach distinction and
therefore was not authority for precluding a "home rule" grant to the
District. In this regard it referred to the Metropolitan case and stated
that "there is no suggestion in that case that Congress lacks the authority
under the Constitution to delegate the powers of home rule to the
District."149
The Court then pointed out that the power of Congress over the

District relates not only to national power but also to all the powers of

legislation which may be exercised by a state in dealing with its affairs.
As to the latter power it concluded that "there is no reason why a state,
if it so chooses, may not fashion its basic law so as to grant home rule
or self-government to its municipal corporations."150
A comparable view was referred to in the case of Barnes v. District of

Columbia,151 where a previous Court in construing the same organic act

of 1871, stated:
A municipal corporation, in the exercise of all of its duties, including those most

strictly local or internal, is but a department of the State. The legislature may give it all
the powers such a being is capable of receiving, making it a miniature State within its
locality.152
This theory, the Court held, was the underlying basis of the constitu
tional provisions of some states allowing their cities "home rule."153
It further indicated that it was a generally accepted view that the

delegated power of municipalities is as broad as the police power of the

state, except as that power may be restricted by terms of the grant or by
the state constitution.154 Concluding on this point, the Court stated:

It would seem then that on the analogy of the delegation of powers of self-government
and home rule both to municipalities and to territories there is no constitutional barrier to

149 Id. at 108.
150 Ibid.
151 91U.S. S40 (1876).
152 Id. at 544.
153 See Ariz. Const., art. XIII, � 2 ; Cal. Const., art. XI, � 11 ; Colo. Const., art. XX, � 6;

Mich. Const., art. VIII, � 21; Minn. Const., art. IV, � 36; Mo. Const., art. VI, � 19; Neb.
Const., art. XI, �� 2-4; N.Y. Const., art. IX, � 12; Ohio Const., art. XVIII, � 3; Okla. Const.,
art. XVIII, � 3(a) ; Ore. Const., art. XI, � 2; Tex. Const., art. XI, � 5; Wash. Const., art.
XI, � 10; W. Va. Const., art. VI, � 39(a) ; Wis. Const., art. XI, � 3. And see McGoldrick, The
Law and Practice of Municipal Home Rule 1916-1930 (1933) ; Fordham and Asher, Home
Rule Powers in Theory and Practice, 9 Ohio St. L.J. 18 (1948).

154 See also 5 McQuillin, Municipal Corporations �� 16.02-.09 (3d ed. 1949).
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the delegation by Congress to the District of Columbia of full legislative power, subjectof course to constitutional limitations to which all law-making is subservient and subjectalso to the power of Congress at any time to revise, alter or revoke the authority
granted.150

There was one further point the Court considered�the extent to which
the word "exclusive" as used in the District clause precluded delegability
in any sense. The Court disposed of this by saying that the history of
the provision shows the word "exclusive" was used to eliminate concurrent
jurisdiction on the part of any state.156 It referred to Paper No. 43 of the
Federalist, and, in particular, it quoted Madison who summed up the
need for "exclusive" power in Congress:
Let me remark, if not already remarked, that there must be a cession, by particular

states, of the district to Congress, and that the states may settle the terms of the cession.
The states may make what stipulations they please in it, and, if they apprehend any
danger, they may refuse it altogether. How could the general government be guarded
from the undue influence of particular states, or from insults, without such exclusive
power?157

The Court, concluding on the constitutional point, made a very broad
statement which seems to leave no room for doubt.

We conclude that the Congress had the authority under Article I, � 8, cl. 17, of the
Constitution to delegate its law-making authority to the Legislative Assembly of the

municipal corporation which was created by the Organic Act of 1871 and that the

"rightful subjects of legislation" within the meaning of � 18 of that Act was as broad as

the police power of a state so as to include a law prohibiting discriminations against
Negroes by the owners and managers of restaurants in the District of Columbia.158

It is obvious from the above that the Supreme Court did not char
acterize the act in dispute according to the Roach distinction. Its decision,
however, up to this point does seem to assume the act in question was a

"general" one and, notwithstanding such characterization, it would be
valid. The above quotation points this out quite clearly by its language
favoring a grant to a District assembly of legislative power coextensive
with that of the police power of a state. This position assuredly supports
a total grant of "home rule" to a District legislative body irrespective of
the Roach distinction.

However, the Court was required to characterize expressly the act in

question in order to dispose of the next point of the case, i.e., whether the

155 346 U.S. at 109.
156 Ibid. See also 3 Elliott's Debates, 432-33 (2d ed. 1836) ; 2 Story, Commentaries on

the Constitution of the United States � 1218 (4th ed. 1873).
157 346 U.S. at 109-10.
158 Id. at 110.
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1872 and 1873 acts had been repealed by subsequent congressional
legislation.
The code of 1901 provides in part:
All acts and parts of acts of the general assembly of the State of Maryland general

and permanent in their nature, all like acts and parts of acts of the legislative assembly
of the District of Columbia, and all like acts and parts of acts of Congress applying
solely to the District of Columbia in force in said District on the day of the passage of
this act are hereby repealed, except:

Third. Acts and parts of acts relating to the organization of the District government,
or to its obligations, or the powers or duties of the Commissioners of the District of

Columbia, or their subordinates or employees, or to police regulations, and generally all
acts and parts of acts relating to municipal affairs only, including those regulating the
charges of public-service corporations.159

The Court considered the antidiscrimination laws governing restau

rants in the District as "police regulations" and acts "relating to municipal
affairs" within the meaning of the third exception and thus not repealed.
It quoted from the Cella case, wherein it was said that a "municipal
ordinance or police regulation is peculiarly applicable to the inhabitants
of a particular place; in other words, it is local in character."160
The Court maintained that laws requiring equal service to all who eat

in restaurants in the District are "local" in character just as laws regulat
ing public health, schools, streets and parks. It cited the Johnson case,
where the court held that an act of the legislative assembly prohibiting
cruelty to animals was a police regulation saved from repeal by the third
exception. It quoted from that opinion which stated that " [the legislation
is] in the interest of peace and order [and conducive] to the morals and
general welfare of the community."161
The Court then referred to the fact that regulation of public eating and

drinking establishments in the District had been delegated by Congress
to the municipal government at its inception.162 In view of such historical

159 An Act to establish a Code of Law for the District of Columbia, c. 854, � 1636, 31
Stat. 1434-35 (1901).

160 346U.S. at 113.
161 Ibid.
182 See An Act to incorporate the inhabitants of the City of Washington, in the District

of Columbia, c. 53, � 7, 2 Stat. 197 (1802) (empowering the city of Washington to provide
for the licensing and regulation of retailers of liquors) ; Act of February 24, 1804, c. 14, � 3,
2 Stat. 255 (authorizing the council of the city of Washington to license and regulate, ex

clusively, hackney coaches, ordinary keepers, retailers and ferries) ; Act of May 15, 1820,
c. 104, � 7, 3 Stat. 587 (authorizing the council of the city of Washington to provide for
licensing, taxing and regulating auctions, retailers, and ordinaries) .



252 The Georgetown Law Journal [Vol. 46: p. 207

development, it concluded that such subject of legislation, regulation of
restaurants, was firmly identified with local affairs.
Thus we see that the Court at this stage characterized the act in

question as "local," and thus it was still operative in view of the third
exception of the code provision. There was nothing in its opinion on this
point that tended in any way to delimit its broad and comprehensive view
on the first point. The characterization was made solely to answer the
question of repeal and not for the purpose of reflecting on the breadth and
scope of congressional power to delegate total "home rule" to the District.
On this aspect the Court had spoken, albeit by dictum, and had fully
affirmed its propriety.
It seems that the civil rights nature of the legislation in issue, as

referred to by Associate Justice Hood in his dissent, would support a

characterization of "general" lawmaking. To have so held would have
nullified the act in view of the repeal provision of the 1901 act. In a

Court which is reputedly socially conscious,163 it may be that it chose as

a means to an end a declaration that a "general" law was a "local" one.

But while the case may stand as a sorry precedent on this aspect, this fact
does not detract from the strong dictum that even "general" lawmaking
could be authorized. Had it not been for the repeal provision, it is
believed the Court would have had no difficulty in sustaining the validity
of the delegation notwithstanding a characterization that the law was

"general."
5.

Conclusions

The judicial problem of "home rule" has been developed from its

beginning to the landmark decision in the Thompson case. The District
of Columbia courts originated the Roach distinction and in the main
conformed to it. The Supreme Court opinion in the Stoutenburgh case,
inferentially at least, adhered to the Roach distinction, although such
view was not necessary for its ultimate holding. The Thompson case

upset what had been regarded as somewhat settled law in this area. It is

important at this time to state what in essence the decision means to

"home rule" for the District. This ruling would appear to be authority for
the following propositions:

1. The word "exclusive" in the phrase "to exercise exclusive Legisla
tion in all Cases whatsoever, over such District," which is the enabling
i63 See Byrnes, The Supreme Court Must be Curbed, U.S. News and World Report, May

18, 19S6, p. SO; McCloskey, The Supreme Court Finds a Role: Civil Liberties in the 1955

Term, 42 Va. L. Rev. 735 (1956).
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portion of the District clause, was not intended to make the power non

delegable, but was designed simply to eliminate the possibility of a com

peting sovereign having concurrent jurisdiction inimical to that of

Congress.
2. Under the District clause of the Constitution, Congress has power

to delegate its lawmaking authority for the District to an elective or

appointive legislative assembly. The Thompson case recognized the pro

priety of delegation to an elective body. This would seem to comprehend
the propriety of delegating to an appointive body since this would appear
to be less objectionable.

3. The power of Congress under the District clause of the Constitution
to grant "home rule" to the District of Columbia is as great as its

authority to do so in the case of territories.164
4. The power of Congress over the District entails not only "national

power" but also all "general powers" (including "local powers") of legisla
tion of the kind that may be exercised by any state in dealing with its
own affairs. The "national powers" are not delegable pursuant to the

interpretation by the Thompson court of the Stoutenburgh case; the

"general powers," as well as the "local powers," are delegable, subject to
reservations indicated in 5, infra. The Thompson case was clear on this

point, and although the latter part of the Thompson decision characterized
the act in question as being "local," this is by no means fatal to the
position taken by the Court in its earlier dictum.

5. The Constitution does not preclude delegation by Congress to the
District of full legislative power, i.e., as broad as the police power of a
state. Such delegation, however, is subject to the usual constitutional
limitations to which all lawmaking is subservient, and to the power of
Congress at any time to revise, alter or revoke the authority granted.
In a delegation to a District assembly, Congress must obviously retain

ultimate authority. This can be insured if Congress retains the power to
repeal, modify, or amend any of the enactments of the assembly. Although
an express statement to that effect should be inserted in any congressional
legislation setting up the assembly, its objective would be attained even

without such a statement since Congress can alter any of its own previous
acts as well as the acts of any of its subordinate bodies.
Other varying methods, such as a legislative veto or subsequent legisla-
164 For similar view, see S. Rep. No. 612, 83d Cong., 1st Sess. 2 (19S3). For a view

holding that the Thompson decision is to be limited to merely approving "local" lawmaking
for a District assembly, see Hearing Before the Judiciary Subcommittee of the Senate
Committee on the District of Columbia, 83d Cong., 1st Sess. 77 (19S3).
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tive approval by Congress, could be utilized to assure retention of ulti
mate authority. The legislative veto approach would authorize Congress
within a fixed period of time to veto the acts of the District assembly
once passed. The legislative approval method would require Congress
specifically to approve the acts of the assembly as passed by it. In both
of these situations Congress would be required to assist directly in legis
lating for the District and thus impinge on the autonomy of the District
assembly. However, these latter methods would seem to detract from
the purposes of the delegation, i.e., to relieve Congress of the time and
effort involved in governing the District, and to afford the citizens of the
District a maximum of self-government.

V

Legislative Considerations on Home Rule
for the District of Columbia

The various methods Congress may employ in achieving "home rule"
for the District in the light of the materials previously covered will now
be considered.165 Initial emphasis is on the legislative enactment approach
because of its relationship to the main object of this paper, i.e., the con

stitutionality of congressional legislation affording such franchise. In
order to present the totality of congressional means to achieve these goals,
the constitutional amendment approach is also discussed.

1.

Constitutional Amendment

This procedure would obviate any constitutional objection. Its use

would avoid the congressional act approach, which would be lacking in

relative permanency since a later Congress may abolish previously enacted
"home rule" legislation. By this process of constitutional amendment,
the District clause may be changed in one of three general ways. The

amendment might empower Congress to provide for "home rule" in its

discretion. This is objectionable as being merely declaratory of the

existing situation and a subsequent act could repeal the legislation pre

viously enacted. The amendment might be phrased in mandatory terms,

automatically providing for "home rule" with authority in Congress to

implement the basic grant with legislation as to time and manner of

165 "Retrocession," another legislative method of achieving "home rule," will be discussed

separately in Part II of this article to be published in Vol. 46, No. 3 of the Georgetown Law

Journal.
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elections and the qualifications of voters. This is somewhat objectionable
in that Congress may fail to enact implementing legislation and a suit to

compel congressional action would be considered as one involving a

"political question" immune from judicial scrutiny.166 The third way
would be to phrase the amendment in mandatory terms but provide for

implementation in a body, other than Congress, named in, or even estab
lished by, the amendment for that particular purpose. The lower federal
courts of the District or a member of the executive branch of the govern
ment might be so designated to establish the time and manner of holding
such elections, as well as the qualifications of voters. This approach
would affirmatively afford "home rule" and avoid the "political question"
consequences of congressional implementation.167

2.

Home Rule Act

It is clear from the Thompson case that Congress has the power to

provide an assembly for the District, elective in character, which could

legislate for the District. Such assembly clearly could be empowered to

enact "local laws," and the Binns and Thompson cases are convincing
authority that even delegation of the power to enact "general laws" would
be proper. This would justify Congress providing again for a territorial

government in the District, as it did in 1871, affording total "home rule,"
a grant of "general" as well as "local" lawmaking powers.
It is true generally that any act of Congress and its by-products are

subject to change by later congressional action. And this will be espe
cially true of the enabling act for the District, whether it provides for

partial or for total "home rule," for while Congress may delegate, it can
not abandon the exclusive power entrusted to it by the District clause of

166 See South v. Peters, 339 U.S. 276 (1950) ; Coleman v. Miller, 307 U.S. 433 (1939) ;

Dodd, Judicially Non-Enforceable Provisions of Constitutions, 80 U. Pa. L. Rev. 54, 84-93

(1931). Field, The Doctrine of Political Questions in the Federal Courts, 8 Minn. L. Rev.
485 (1924).

167 The implementing authority could be placed in the chief judge of either the district
court or the court of appeals or in an executive officer. Obviously the language requiring the

implementation should be phrased so as to impose a mandate. Presumably mandamus would
lie to compel implementing action. However, the choice of means would appear to be

discretionary and thus not subject to mandamus. See United States ex rel. Chicago Great
Western R.R. v. ICC, 294 U.S. 50 (1935). For a general discussion see 34 Am. Jur.,
Mandamus � 67 (1941), and cases cited therein. For a view favoring standing of a private
citizen to seek mandamus see Bradfield v. Roberts, 175 U.S. 291, 295 (1899) ; State ex rel.
Piper v. Gracey, 11 Nev. 223 (1876). For a contrary view see 35 Am. Jur., Mandamus
� 253 (1941), and cases cited therein.
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the Constitution. Thus the enabling act and its offspring, the local
assembly, will have an uncertain existence as its assurance of continuity
will be dependent upon each successive Congress.

3.

A Summary of the Disposition of Recent Home Rule Bills
With Analysis of a Current Bill

Here is reflected a summary of the disposition of all the more recent
"home rule" proposals and an analysis of a current proposal with partic
ular attention to (1) whether the legislative assembly would be elective
or appointive, (2) the extent of legislative power vested in such assembly,
and (3) the extent of control retained by Congress.
From 1874, the date of the elimination of "home rule" in the Capital

City, until 1947 only intermittent legislative references were made with
respect to it.168 The modern legislative movement towards "home rule"
began in 1948 in the 80th Congress169 and has continued since that time,
with bills being offered in each successive Congress.170 Essentially, these
proposals provided for an elective legislative assembly to enact laws for
the District with requisite congressional control.
In all, there have been twenty-three "home rule" proposals;171 hearings

were held on ten of them;172 six were reported favorably;173 and three

168 H.R. Res. 195, H.R. Res. 228, 80th Cong., 1st Sess. (1947) ; S. 1942, 79th Cong, 2d
Sess. (1946) ; S. 1420, S. 1527, S.J. Res. 87, 78th Cong, 1st Sess. (1943) ; H.R. 9525, 76th
Cong, 3d Sess. (1940) ; H.R.J. Res. 227, 63d Cong, 1st Sess. (1911) ; S. 2750, H.R. 4758,
55th Cong, 2d Sess. (1898).

169 H.R. 4902 replaced by H.R. 6227, 80th Cong, 2d Sess. (1948) ; S. 1968, 80th Cong,
2d Sess. (1948).

170 S. 669, H.R. 5271, 84th Cong, 1st Sess. (1955) ; S. 999, S. 2413, H.R. 1395, 83d Cong,
1st Sess. (1953) ; S. 656, S. 1237, S. 1976, H.R. 1940, H.R. 2093, H.R. 2103, H.R. 2104, H.R.

2797, H.R. 4857, 82d Cong, 1st Sess. (1951); H.R. 8434, 81st Cong, 2d Sess. (1950);
S. 1365, S. 1527, H.R. 28, H.R. 2505, H.R. 4981, 81st Cong, 1st Sess. (1949).

171 See notes 168 and 169, supra.
172 Hearing Before the Senate Committee on the District of Columbia, 84th Cong, 1st

Sess. (1955), on S. 669; Hearing Before the Judiciary Subcommittee of the Senate Committee
on the District of Columbia, 83d Cong, 1st Sess. (1953), on S. 999; Hearing Before the

Subcommittee on Home Rule and Reorganization of the Senate Committee on the District

of Columbia, 82d Cong, 1st Sess. (1951), on S. 656, S. 1976; Hearing Before the Judiciary
Subcommittee of the House Committee on the District of Columbia, 81st Cong, 1st Sess.

(1949), on S. 1527, H.R. 28, H.R. 2505, H.R. 4981; Joint Hearing Before Subcommittees
of Senate and House Committees on the District of Columbia, 80th Cong, 2d Sess. (1948),
on S. 1968, H.R. 4902.

173 S. 669 in S. Rep. No. 253, 84th Cong, 1st Sess. (1955) ; S. 2413 and S. 999 in S. Rep.
No. 612, 83d Cong, 1st Sess. (1953) ; S. 1976 in S. Rep. No. 630, 82d Cong, 1st Sess. (1951) ;
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passed the Senate.174 The House Committee on the District of Columbia,
however, failed to report out any of these bills. Twice discharge petitions
were filed175 to have the bills reported out, but they were unsuccessful
because of the lack of the signatures of a majority of the House

members.176 No modern "home rule" bill has been enacted by Congress
in spite of the rather busy legislative activity in this area.177
The current proposal (H.R. 1002) was introduced on January 3,

195 7,178 and like its predecessors, provides for an elective assembly to

enact laws for the District subject to a reservation of congressional
authority. Section 301 of the proposal states that "there is hereby created
a Council of the District of Columbia consisting of nine members
elected . . . ."

S. 1527 in S. Rep. No. 271, 81st Cong., 1st Sess. (1949) ; H.R. 6227 in H.R. Rep. No. 1876,
80th Cong, 2d Sess. (1948).

174 S. 669, 84th Cong, 1st Sess. (1955) ; S. 1976, 82d Cong, 1st Sess. (1951) ; S. 1527,
81st Cong, 1st Sess. (1949).

175 Discharge Petition No. 19, House Committee on the District of Columbia, 81st Cong,
1st Sess. (1949) ; Discharge Petition No. 2, House Committee on the District of Columbia,
84th Cong, 2d Sess. (1956).

176 Rules of the House of Representatives of the United States, 85th Cong, 1st Sess.
(1957), Rule 27, cl. 4.
177 For a pointed comment on why Congress has not passed a "home rule" bill, see

Stokes, D.C. and the Home Rule Issue, The Evening Star (Washington), February 23, 1957,
p. A-5, col. 1-3. For editorials favoring "home rule" see Washington Post, and Washington
Post and Times Herald: District Daze, April 10, 1957, p. A-12, col. 2; Home Rule Unconstitu
tional, January 25, 1956, p. 24, col. 2 ; Every Objection, February 28, 1954, � II, p. B-4, col. 2 ;
Home Rule Victory, June 9, 1953, p. 12, col. 2 ; Power to Grant Home Rule, March 12, 1953,
p. 14, col. 1; Blow to Home Rule, January 23, 1953, p. 20, col. 1; Give Us Home Rule,
January 14, 1952, p. 6, col. 2 ; Smoke Screen, June 5, 1950, p. 10, col. 3 ; Home Rule Bogey,
July 24, 1949, p. B-4, col. 1; Clearing Away Doubts, February 17, 1948, p. 8, col. 2; Suffrage
Resolution, October 6, 1945, p. 8, col. 1; Washington Evening Star: Another Slant on Home
Rule, April 12, 1957, p. A-18, col. 1; Motives and Home Rule, February 27, 1955, p. A-26,
col. 1; The Senate and Home Rule, August 12, 1951, p. C-4, col. 1; Where Hearings Would
Help, July 24, 1951, p. A-3, col. 1. For unfavorable editorials, see Washington Times Herald,
District Suffrage, August 4, 1949, � 1, p. 18, col. 1; The Evening Star (Washington),
Another Home Rule Bill, February 19, 1953, p. A-20, col. 1.

178 H.R. 1002, 85th Cong, 1st Sess. (1957). This was the first proposal of the 85th
Congress and was introduced by Representative Roy W. Weir of Minnesota. S. 1289, 85th
Cong, 1st Sess. (1957), introduced by Senators Wayne Morse and Mathew M. Neely, is
identical to the Weir proposal on the "home rule" aspects analyzed. H.R. 6907 and S. 1846
85th Cong, 1st Sess. (1957), also introduced subsequently, are identical and provide for an
elective assembly (Sec. 301). On the extent of lawmaking, these proposals are not as
specific as the others but seem to favor "general" lawmaking by providing that "the legislative
power shall extend to all rightful subjects within said District, consistent with the Con
stitution of the United States . . . ." (Sec. 324(a)). Just as in the prior bills, there is
provision for a retention of congressional control. (Sec. 324(a)).
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In addition, the proposal specifically empowers the council to enact

"general" as well as "local" laws pursuant to the Supreme Court's initial
position in the Thompson case. This is made clear in Section 324(a) of
the proposal which reads as follows:

Except as provided in subsection (b) and subject to the reserved powers of the Con
gress as provided in Section 324(d), there shall be vested in the District Council complete
legislative power over the District with respect to all rightful subjects of legislation not
inconsistent with the Constitution or with the laws of the United States which are

applicable but not confined to the District: Provided, That such subjects are within
the scope of the power of Congress in its capacity as the legislature for the District of
Columbia as clistinguished from its capacity as the national legislature.

By way of analysis, it is noted that subsection (a) vests "complete legis
lative power" in the District Council. This is certainly a grant of

"general" lawmaking power and its propriety is supported by the dictum
of the Thompson case. The exceptions in subsection (b) do not result in
a circumscription of the power given in subsection (a) so as to char
acterize it as a grant of "local" lawmaking power. The pertinent part of
subsection (b) reads as follows:

The District Council may not . . .

(1) impose any tax on property of the United States;
(2) grant any exclusive privilege, immunity, or franchise;
(3) authorize any lottery or the sale of lottery tickets or authorize any form of gambling;
(4) authorize the use of public money in support of any sectarian, denominational, or
private school;
(5) lend the public credit for support of any private undertaking; or
(6) authorize the issuance of bonds except in compliance with the provisions of title VI.

The reservation in Section 324(a), that there is vested a lawmaking
power "not inconsistent with the Constitution or with the laws of the
United States," does not limit the grant since no law may be inconsistent
with the Constitution and no subordinate body may contravene the laws

of Congress. The "proviso" clause of 324(a) is especially clear on the
extent of lawmaking conferred. It makes a distinction between "general"
lawmaking and "national" lawmaking; the former is conferred in its

entirety (except for exceptions noted above), while the latter obviously
is excluded from the purview of the lawmaking power granted. This is

required since Congress, and only Congress, can legislate in this area.

The Stoutenburgh case, properly construed, and the Thompson decision
support this position. The "proviso" clause gives added meaning to the

phrase "complete legislative power." The clause delineates the area to

which it refers by contrasting such area with the area in which Congress
acts on a national basis. The delineated area comprehends "general" as
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well as "local" lawmaking, and thus it conforms to the Thompson view
on "home rule."
The reference in 324(a) to the "reserved powers of the Congress as

provided in section 324(d)" does not detract from the comprehensiveness
of the grant since it is designed to reserve appropriate congressional
control. Section 324(d) reads as follows:

The Congress of the United States reserves the right, at any time, to exercise its
constitutional authority as legislature for the District of Columbia, by enacting legislation
for the District on any subject, whether within or without the scope of legislative power
granted to the District Council by this Act, including without limitation legislation to
amend or repeal any law in force in the District of Columbia prior to or after the enact
ment of this Act or any provision of this Act.

This section is designed to insure that ultimate control remains in Con
gress. Such control is necessary to conform to the "exclusive" jurisdiction
vested in Congress by the Constitution. This ultimate authority must of
necessity be in Congress, and it is submitted that it would exist even in the
absence of section 324(d). The authority of Congress to change or even

to supersede any legislation by subsequent enactment on the same subject
is elementary, and pertains to "home rule" legislation and its by-products
as well as to any other enactment. Although thus declaratory of existing
power, section 324(d) seems to be warranted since its explicitness removes

all doubt and may serve as a constant reminder to the District assembly
that the Congress has the ultimate power over legislation in the District.
In view of the above it is clear that H.R. 1002 as it pertains to the

"home rule" aspects of this paper is proper and achieves the maximum
of "home rule" for the District. It provides for an elective assembly to
enact "general laws" subject to the reserved authority of Congress.



PARTY AUTONOMY: CHOICE-OF-LAW CLAUSES
IN COMMERCIAL CONTRACTS

Morris J. Levin*

I

Introduction

giNCE the advent of the twentieth century the problems arising in the
contracts field of conflict of laws have become more complex, as im

proved means of transportation and communication have brought about
an increased number of contracts between citizens of diverse states and
nations. Correspondingly, the choice of law question has become more

difficult in the face of stronger and more varied contractual ties in
volving the laws of two or more jurisdictions.
Every person who engages in a multi-state contract, be it for the pur

chase or sale of material or services, for employment, or for insurance, is
affected by the perplexing question of determining the law governing
the contract. The attorney, whose task it is to protect the interest of
his client in commercial dealings, is confronted by a variety of rules for
the discovery of the controlling law. The complexities of this situation
have not gone unchallenged by the learned authorities in the contract
field. The noted legal minds are in accord that there is but one correct

rule to be used in determining the governing law of any contract, but
they fail to agree on the rule itself.1 American courts are seemingly
confused by the failure of the theorists to settle upon a single rule, since
the bench has employed a variety of proposed rules, as they have seen

fit.2
It is not my intention to offer a simple solution to this vexing problem,

wherein so many legal scholars appear to have been thwarted, but to
concentrate on a limited field in which, it is believed, some semblance
of uniformity is evolving. This concerns commercial contracts in which
the parties have expressly stipulated for a governing law which has a

substantial connection with the transaction. The purpose of this paper
is to suggest a rule of relative simplicity, propose that the bar make use

of the rule by incorporating it into general practice, and bring about its

acceptance as one of the "black letter" rules of law.

* L.L.B. Boston University, 1953; L.L.M. Harvard University, 1956; Attorney General's
Honor Graduate Program, 1956, U.S. Department of Justice.

1 Cavers, A Critique of the Choice-of-Law Problem, 47 Harv. L. Rev. 173 (1933).
2 2 Beale, Conflict of Laws, 1172-73 (1935) (hereinafter cited as Beale).

260
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II

The Proposed Rule

Where the parties to a commercial contract have made an express stipu
lation that the law of a particular state or nation should govern the con

tract, and the law so stipulated has a substantial connection with the
transaction and its enforcement would not be contrary to the public policy
of the forum, then the forum should use the internal (domestic) law of
the particular state or nation stipulated as governing all questions arising
under the contract.

The rule is a product of the natural growth of the law, which growth
is particularly noticeable in the contracts field of conflict of laws.3 As
science has made great strides in diminishing the distances between state
and national borders, the conflicts problems have increased proportion
ally, and with the hope of further technological gains to be achieved in
the future, there can be no doubt that there will be an increase in com

mercial transactions among parties of different jurisdictions. The rules
of conflict of laws must keep abreast of these changing conditions, lest
the judiciary be overburdened by attempting to apply outmoded doc
trines to situations for which they are neither designed, nor applicable.

Ill

Limitations on the Rule

1. Internal Law

Of primary importance in the use of a party autonomy doctrine, is the
necessary limitation of the rule to the internal law of the stipulated juris
diction.4 The compulsion of this would appear to be obvious from the
basic conception of the theory itself, in that it is designed to allow the
actual, expressed intention of the parties govern the contract.5 When
the parties in a contract provide that the law of a particular state or
nation is to govern, a presumption that they are referring to the "whole"
law of this jurisdiction, including its conflicts law, is not only impracti
cal, but tends to be preposterous.
There have been two cases in which the parties had made such a

8 Goodrich, Rest Versus Motion in the Conflict of Laws, SO Colum L Rev 881 896
(19S0).

' " 1

* "All writers seem to agree that parties stipulating for an applicable law intend to
apply the municipal law without renvoi." 2 Rabel, Conflict of Laws 387 (1947) (hereinafter cited as Rabel).

5 16 U. Chi. L. Rev. 157, 163 (1948).
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stipulation of intention, only to have the courts make the reference to
the "whole" law of the jurisdiction, and reach the final governing law
through use of a renvoi doctrine.6 The first was in Vita Food Products,
Inc. v. Unus Shipping Co.,7 a decision by the Privy Council in England,
and whose employment of the "whole" law doctrine is but one of the
reasons for the criticism directed at it.8 The contract had provided that
it be governed by English law, but this expression of intention was inter

preted by the Council to refer to the "whole" law of England, mcluding
its rules of conflict of laws. The Council applied the law of Newfound
land on the premise that the English conflicts rule would refer the

question to the place of performance.9 The second case was decided by
the Sixth Circuit Court of Appeals, and its decision is on a par with that
in Vita Foods for reaching an anomalous result. In Duskin v. Pennsyl
vania-Central Airlines Corp.,10 the parties had stipulated that the con

tract of employment was to be governed by the laws of Pennsylvania.
The court accepted this,11 but made the reference to the "whole" law of

Pennsylvania, whose conflict of laws rule would look to the lex loci
delicti (the suit being for the accidental death of an employee of de

fendant) ; here, the law of Alabama.12

The error in these cases is best demonstrated by the fact that they
stand alone. An examination of cases in the United States and England
indicates that courts in neither country have adopted this position. By
way of comparison, in Siegelman v. Cunard White Star Ltd.,13 when con

sidering whether a reference in a steamship ticket to the law of England
intended the "whole" law, or purely the substantive law, the court said:

We think the provision must be read as referring to the substantive law alone, for

surely the major purpose of including the provisions in the ticket was to assure . . .

a uniform result in any litigation no matter where the ticket was issued or where the

litigation arose, and this result might not obtain if the "whole" law of England was

referred to.14

6 Griswold, Renvoi Revisited, SI Harv. L. Rev. 1165 (1938).
7 [1939] A.C. 277.
8 Falconbridge, Essays on the Conflict of Laws 395 (2d ed. 1954).
9 [1939] A.C. at 290-91.
10 167 F.2d 727 (6th Cir.), cert, denied, 335 VS. 829 (1948).
n "This phase of the opinion seems incongruous in an otherwise well-considered opinion."

Note, 16 U. Chi. L. Rev. 157, 161 (1948).
12 167 F.2d at 732.
13 221 F.2d 189 (2d Cir. 1955).
14 Id. at 194.
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2. Substantial Connection15
The theory which has always demanded that there be a substantial con

nection between the contract and the place whose law is designated
as controlling is based upon the formalistic view that the parties, and
their contracts, are creatures of the state wherein they reside and act,
and that they cannot avoid the consequences of the local law by stipu
lating for a foreign law. This is a reaffirmance of the restrictive policy
against self-legislation by the parties. The belief is that by preventing
the parties from arbitrarily choosing a governing law, the local statutes
and policies will be better protected.
The limitation of substantial connection has been espoused by

theorists16 and jurists alike. To list all of the cases where there was a

substantial connection between the law chosen and the transaction would
be to list all of the cases in which the courts followed the intention of the

parties. Therefore, it can be said that the courts, by never following the

parties' intention where there was not such a real relation, have incor

porated this limitation into any rule of the intention theory. Even in
Vita Foods, where Lord Wright said, "connection with English law is not
as a matter of principle essential,"17 he went on to demonstrate the
connections that did exist.
The limitation to a law with a substantial connection with the contract

is a defense against a claim that autonomy leads to an evasion of the
proper law, in that the parties are limited to choosing a law that is proper
to the contract, and with reasonable relations to it. It is also a buttress
against those who fear the use of a strange or exotic law unconnected
with the transaction. The desire that the intention stipulated be "bona
fide"18 is likewise disposed of when the connection is real, as this is no

more than a desire for a law that is truly connected with the transactions,
and the intention of both parties.
When the parties provide for a governing law in the contract, it is

assumed that they do this in order to be certain that the contract will
be interpreted only in the way they intend.19 It would be absurd for the

1B Substantial: of real worth and importance; of considerable value actually existing;
real; not seeming or imaginary; not illusive. Connection: the state of being connected or

joined; union by junction, by an intervening substance or medium. Black, Law Dictionary
(4th ed. 1951).

16 Dicey, Conflict of Laws 730 (2d ed. 1908) ; Lorenzen, Validity and Effects of Contracts
in the Conflict of Laws, 30 Yale L.J. 655, 673 (1921).

17 [1939] A.C. at 290.
18 Andrews v. Pond, 38 U.S. (13 Pet.) 65 (1839).
19 "[T]he first test of the practicability of a rule of law is its certainty . . . ." Beale,

What Law Governs the Validity of a Contract, 23 Harv. L. Rev. 260, 264 (1912).
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parties to choose a system of jurisprudence whose meaning is unknown
to them, as they would thereby lose the degree of certitude obtained
through use of a familiar law. Therefore, it is logical that the contracting
parties will choose a law with which they are acquainted, and a fortiori,
one that is clearly connected with the contract.
A list of connections that are generally acceptable to the courts in

cludes: the place of making or the place of performance;20 place of the
situs of security;21 place of the domicile of one or both of the parties;22
place with an integral interest and connection with the contract;23 Eng
land with certain maritime contracts;24 and rules that are well known
to a professional or business group, as the New York Stock Exchange
for American brokerage contracts, and for trading associations, e.g., the
London Corn Trade Association;25 and possibly even a stipulation for
internationally known customs, such as general maritime law. This list
is not complete or exhaustive of what the courts have considered as a

sufficient connection. The attorney in preparing an "autonomy" contract
for his client should have recourse to the case reports of his jurisdiction.

3. Public Policy26
This limitation is also attested to by all the cases in which the courts

have followed the intention of the parties. Courts are reluctant to apply
the law of another jurisdiction when its enforcement would be contrary
to the public policy of the forum. Conflict of laws, by its nature, is in

herently concerned with public policy, and if any foreign rule of law is

incompatible with the public policy of the forum, it will not be used.

While the case decisions and the eminent authorities agree that any

20 2 Beale 1085.
21 Id. at 1081.
22 Dugan v. Lewis, 79 Tex. 246, 253, 14 S.W. 1024, 1026 (1891). Contra, Brierly v. Com

mercial Credit Co, 43 F.2d 730 (3d Cir. 1930), cert, denied, 282 U.S. 897 (1931).
23 It is enough to support this power to contract with reference to the laws of some

particular state or country that some of the substantial elements of the contract have
their situs in the state or country the laws of which the parties intended to have
govern their rights under the contract.

Crawford v. Seattle, Renton & S.R. Co, 86 Wash. 628, 635, 150 Pac. 1155, 1157 (1915).
But cf. Owens v. Hagenbeck-Wallace Shows Co, 58 R.I. 162, 192 Atl. 158 (1937).
2* See Boole v. Union Marine Ins. Co, 52 Cal. App. 207, 198 Pac. 416 (1921). Contra,

E. Gerli & Co. v. Cunard S.S. Co, 48 F.2d 115 (2d Cir. 1931).
25 Schmitthoff, The Export Trade 33 (1948).
28 Public Policy: the principle of law holding that no subject can lawfully do that which

has a tendency to be injurious to the public good. Black, Law Dictionary (4th ed. 1951).
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choice-of-law rule must be limited by public policy,27 the limits of its
use are often poorly defined.28 Without attempting to encompass all
the problems presented under the general title, certain limitations are

postulated for the use of public policy as a limiting factor on the party
autonomy rule.

Mainly, it is only the public law of the forum that should be considered.
This would include constitutional, criminal, administrative, procedural,
and fiscal laws, but not provisions protecting the interests of persons or

organizations in private relations. The fallacious idea that the lex fori
is the best law, and therefore is applicable to all contracts before the

forum, should be completely eliminated. From the fact that the parties
have chosen a governing law should flow judicial recognition that the
particular law has been stipulated with the intention that it be used to

govern the contract, and that the contract was made with that interpreta
tion in mind. It is only when the foreign law would be detrimental to
the public interest, that it should not be employed.
In eliminating the use of public policy as a protective device for pri

vate interests, it is requested that the forum differentiate between purely
local contracts, and those involving foreign elements. The fact that the
contract is before the forum is not sufficient reason to apply private do
mestic rules to it. Generally, individual judges will hesitate more before
invalidating such a contract and use only the public law of the forum in
construing it, whereas a purely local contract under the same circum
stances would be invalidated.29
A prohibitory statute of the forum should be examined as to its over

all purpose and intent before being applied to a contract before the court.
This is especially true where the forum does not have a strong connec
tion with the contract. Where the prohibition concerns local activities,
with which the contract in question has little or no connection, then the
forum should look to the law stipulated in the contract as the governing
law. Similarly, the forum should not consider itself to be bound by a

prohibitory statute in another jurisdiction with which the contract is
connected, unless that statute expresses a broad public policy in which
both jurisdictions are interested.
The enforcement of the restriction of public policy to the limits hereto

fore discussed is the task -of the judiciary, and not of the legislature, as
2T Restatement, Conflict of Laws � 612 (1934) ; 6 Williston, Contracts � 1749 (rev. ed.

1938) ; Yntema, Autonomy in Choice of Law in the United States, 1 N.Y.L.F. 46, 66 (1955)!28 Nutting, Suggested Limitations of the Public Policy Doctrine, 19 Minn L Rev 196*
200 (1935). '

29 For a fuller consideration of this matter, see 2 Rabel, c. 33.
'
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has been suggested.30 That is, unless a uniform statute could be passed
in every jurisdiction which would aid in attaining certainty of result.
But the passage in each jurisdiction of different laws, with varying loyal
ty to local laws and their applicability to all cases, would cause even

greater consternation than now exists. As most American courts are

faced with conflict of laws problems of an inter-state nature, and as

public policy varies little from state to state, the problem is not too
imminent at this time. It is in the future, when increased trade evolves
more multi-nation contracts, that public policy must be kept under
reasonable control.

IV

Failure to Recognize or Accept a Rule Allowing Party Autonomy

The Restatement of Conflict of Laws does not mention party autonomy
or the intention theory, as it has been called, but limits itself to the
standard conflicts rules utilized by the courts in the law of contracts,
such as place of making31 and, to a lesser extent, place of performance.32
However, Professor Beale recognized the existence of the intention rule,
for as early as 1910 he had noted and catalogued the prevalance with
which the intention theory was accepted and followed in federal and

state courts.33 Its use in the following years was expanded, as witnessed

by Beale in his definitive work on conflict of laws, which was published
in 193 5,34 only one year after he had been instrumental in completing
the Restatement of Conflict of Laws. In the proceedings prior to the final
formulation of the Restatement, Beale had stated that its purpose was

not to prevent the evolution of better rules in the course of future deci
sions.35 That it did not do so is evidenced by the number of courts which
have since adopted the intention doctrine. But the definitive statements

of the Restatement have a profound effect upon the courts,36 and may
stifle the further development of competitive rules.37 It is desirable that

any future edition of the Restatement of Conflict of Laws38 will make

provision for the emergence of new rules.

30 See Nutting, op. cit. supra note 28, at 209.
31 Restatement, Conflict of Laws �� 332-46 (1934).
32 Id. at �� 3S8, 370.
33 Beale, What Law Governs the Validity of a Contract, 23 Harv. L. Rev. 79, 194, 260.
34 2 Beale, Conflict of Laws (193S).
35 6 ALI Proceedings 458 (1928).
36 Goodrich, supra note 3, at 886.
37 6 ALI Proceedings 458 (1928).
38 A new edition of the Restatement of Conflict of Laws is now in its preliminary stages.
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V
The Alternative Rules

In a short resume of some of the more often-recited rules for deter

mining the governing law of a contract, an attempt will be made to point
out some of their deficiencies in comparison with the rule advocated by
this article.

1. Place of Making
The place of making, or lex loci contractus, is the preferred theory of

the Restatement as it was of many of the leading writers of the day,39 and
it has been followed in a great number of case decisions of federal and
state courts.40 The reasons generally proffered for its preference are:

(1) that it has the greatest certainty as the place a contract is made is
definite and singular; and (2) that under the territorial concept of con
flict of laws, the place where the contract is made gives existence to the

contract, and therefore its laws will govern the contract.41
The fallacy of each of these arguments should be obvious. (1) The

certainty of the place of making is at least partially destroyed through
the making of contracts by means of the mails, telephone, telegraph, or
while traveling in or over a number of states or countries. (2) The idea
that a contract has a particular nationality appears absurd in cases

where the place of making is fortuitous and completely inconsequential
to the transaction itself.42

2. Place of Performance
Beale considered the law of the place of performance, lex loci solu

tionis, as the rule followed by the plurality of American jurisdictions,43
and it, too, has adherents among the authorities.44 This rule has certain
merit in that it is generally presumed to be the law intended by the
parties. Mr. Justice Story phrased the rule as follows:

39 Beale, supra note 33; 2 Beale � 332.4; Goodrich, Conflict of Laws 321-23 (3d ed.
1949) (hereinafter cited as Goodrich). But see Stumberg, Conflict of Laws 226-32 (2d ed.
1951) (hereinafter cited as Stumberg).

40 E.g, Scudder v. Union Nat'l Bank, 91 U.S. 406 (1875) ; Mercantile Acceptance Co.
v. Frank, 203 Cal. 483, 265 Pac. 190 (1928) ; Secoulsky v. Oceanic Steam Nav. Co, 223
Mass. 465, 112 N.E. 151 (1916) ; Denihan v. Finn-Iffland & Co, 143 Misc. 525, 256 N.Y.
Supp. 801 (1932).

41 2 Beale 1091.
42 Stumberg 231-34.
43 2 Beale � 332. In 1909 the plurality of American jurisdictions so held, but at Beale's

writing this was not true�according to Beale's count�see Beale 1173. See also Stum
berg 232.

44 Restatement, Conflict of Laws �� 358, 370 (1934) ; Lorenzen, Validity and Effects of
Contracts in the Conflict of Laws, 30 Yale L.J. 655, 664-66 (1921).
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[W]here the contract is, either expressly or tacitly, to be performed in any other
place, there the general rule is in conformity to the presumed intention of the parties
that the contract, as to its validity, nature, obligation, and interpretation, is to be
governed by the law of the place of performance.45
It is only where the performance is to take place in one jurisdiction

that there can be a presumption that the law of that place is intended
to be the governing law. This rule loses any practical value where the
contract is to be performed in a number of jurisdictions, and the laws
of the several jurisdictions are not harmonious. Thereafter, the choice
of the governing law is left to the judgment of the court, as it cannot be
said to have been implied by the parties.

3. Proper Law Theory
The proper law or center of gravity theory is of more recent develop

ment and has found favor in certain American jurisdictions,46 as well
as with eminent authorities.47 The putative advantage it holds is that
all forums would use the same law to govern the contract. This law
would be determined by ascertaining which jurisdiction has the most

important contacts with the transaction. This presupposes that the forum
will examine the contract from an objective point of view, i.e., for the
best interests of all parties and jurisdictions involved. Actually, the
courts do not do this, but generally tend toward the law of the forum,
with which they are best acquainted.48 Even without this "homing" in
stinct prevalent among jurists, the doctrine is still faulty in that it is

up to each judge to determine what the most important contacts are, and
he is without a definite yardstick with which to measure them. This in

evitably leads to differences of opinion in different forums, causing un

certainty as to the outcome of cases.

4. Rule for Usury Cases

This rule for usury cases is used by most American jurisdictions to en

able them to sustain the validity of loan contracts,49 and does not neces-

45 Story, Conflict of Laws � 280 (8th ed. 1883).
4� Alaska Airlines, Inc. v. Stephenson, 217 F.2d 295 (9th Cir. 1954) ; Barber Co. v.

Hughes, 223 Ind. 570, 63 N.E.2d 417 (1945) ; Auten v. Auten, 308 N.Y. 155, 124 N.E.2d
99 (1954).

47 Harper, Taintor, Carnahan and Brown, Conflict of Laws 5-8 (1950) ; Cook, 'Con

tracts' and the Conflict of Laws: 'Intention' of the Parties, 32 HI. L. Rev. 899, 918-19

(1932); Harper, Policy Bases of the Conflict of Laws, 56 Yale L.J. 1155 (1947).
4� Wolff, Private International Law 422 (1945).
49 The usury cases have developed their own special rule whereby in the absence
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sitate that they be voided because of the charging of usurious rates of
interest. The method employed is to apply the law of a jurisdiction that

would sustain the contract, providing that such a jurisdiction has a sub

stantial connection with the contract.

The rule also has been advocated as applicable in solving the validity
problems of all contracts,50 on the theory that the parties intended to

contract under the law of a jurisdiction that would sustain the validity of
their agreement. This would be beneficial in sustaining contracts, but
does not extend itself to determining the correct governing law to be used
in deciding problems arising under the contract.

5. The Implied Intention Theory
The courts often use as the governing law of a contract that law which

is intended by the parties,51 provided such place has a reasonable relation
to the contract and its use will not be contrary to the public policy of
the forum. There are, however, two distinct and separate problems in
volved in the intention doctrine. The first is where the intention of the
parties is implied in the contract, and the second is where there is an

express stipulation of intention as to the governing law.
Where the intention of the parties is implied in the contract, it is the

task of the court to discover what that intention is. This problem usually
culminates in the vexing situation of compelling the judge to decide what
law he believes the parties intended, whereas in most instances the
parties had never considered the problem of governing law and had no

intention concerning same at the time the contract was made. In some

jurisdictions it is always presumed that the parties intended to be gov
erned by the law of the place of making, while others presume it is that
of the place of performance. When considering loan contracts that might
prove usurious, the courts state that the intention of the parties was to be
governed by the law of a state that would sustain the validity of the con

tract.52 The implied, or presumed, intention theory is, therefore, a fiction,
which leads to uncertainty and unpredictable results. It is with the
cases in which the parties have made an express stipulation of their in
tention as to the governing law that this paper is primarily concerned.

of circumstances indicating a contrary intent the parties are presumed to have chosen
the law which will uphold the legality of the bargain.

6 Williston, Contracts � 1792 (rev. ed. 1938).
50 Stumberg 238-39; Lorenzen, supra note 44, at 673.
51 Stumberg 234-3S.
62 2 Beale 1115-16.



270 The Georgetown Law Journal [Vol. 46: p. 260

VI

Party Autonomy in the United States

1. In General

Although the majority of the writers today favor a rule allowing the
parties to stipulate the governing law of a contract,53 a rule most often
followed by jurisdictions within the United States,54 England,55 and
elsewhere,56 there is still strong opposition to its adoption.57 A great part
of the criticism directed at the doctrine is based on a loyalty to the "more
stable" rules, such as lex loci contractus, or lex loci solutionis, in com

parison with which the intention theory is considered to be "indefinite."
Without delving further into the inadequacies of the other rules, it is
submitted that while the use of implied intention may produce "in
definite" results,58 it would be a highly improper misnomer when applied
to contracts in which there was an express stipulation of intention. The
expression of intention eliminates all doubt as to the law intended.

Where the intent of the parties has been expressed, the operation of the various
presumptions is obviated, and wide scope is given to the wishes of the contracting
parties.59

The court has been informed by the parties of their desires as to its

construction, and its only task is to give effect to the stipulation.
Direct criticisms of the use of an expressed intention doctrine are:

(1) that it amounts to the parties doing a legislative act;60 (2) that it
allows the parties to evade the applicable law, by adopting any law they
so please;61 and (3) that it enables contracting parties to pull themselves
up by their bootstraps.62

53 Cook, The Logical and Legal Bases of the Conflict of Laws 389-93 (1942) ; Nussbaum,
Principles of Private International Law 157-67 (1943); 2 Rabel 368; Wolff, op. cit. supra
note 48, at 420.

54 Beale, supra note 33; 2 Beale � 332.4.
55 Morris, Dicey's Conflict of Laws 579 (6th ed. 1949).
58 2 Rabel 368-73; Yntema, "Autonomy" in Choice of Law, 1 Am. J. Comp. L. 341,

345-53 (1952).
57 Judge Learned Hand, in E. Gerli & Co. v. Cunard S.S. Co, 48 F.2d 115, 117 (2d

Cir. 1931); 2 Beale � 332.2.
58 Cf. Liverpool Steam Co. v. Phenix Ins. Co, 129 U.S. 397 (1889) ; In re Missouri

S.S. Co, 42 Ch. D. 321 (1889).
59 Note, Free Will in Conflict of Laws, 6 Tul. L. Rev. 456 (1932).
60 2 Beale 1079-80.
61 Ibid.
62 E. Gerli & Co. v. Cunard S.S. Co, 48 F.2d 115, 117 (2d Cir. 1931).
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The first complaint has been answered by two points of view, either
of which can be deemed sufficient. Laurent considered

that in the matter of agreements the interested parties are legislators, and enjoy
consequently the most complete liberty, as long as they only make them govern their
private interests.63

Rabel's view is that the agreement between the parties as to the govern
ing law is a true contract, which is found within the major (primary)
contracts.64 Both concur in the belief that the act of contracting is

personal to the parties, and so long as they are not acting contrary to

the interests of public policy, there is no logical reason why they should
not be entitled to determine the law that is to govern their contract, as

well as to enter these contracts.65 The use of the formalistic doctrine
that the state creates the contract, and therefore its rights and powers
may only descend upon it from the state, is an outmoded and absurd con

cept, especially where it concerns a contract whose only connection with
the state is fortuitous.66
The second view, that the doctrine sponsors evasion of the applicable

law,67 can be criticised in that a contract which has real relations with
more than one jurisdiction, has no one applicable law. That the parties
have the right to determine what the governing law shall be follows neces

sarily from their right and power to so construe the contract in any way
they desire. However, where the law chosen has no substantial connec
tion with the contract, or its enforcement would be contrary to the public
policy of the forum, then it should not, and would not, be followed by
the courts. To deny the parties the opportunity to provide for the gov
erning law in the contract would force them into the use of fictions, both
in their contracting process and in the language of the contract itself.
This would be a most undesirable consequence, which would cause the
courts great difficulty in ferreting out the true facts in each case.

63 Laurent, Le Droit Civil International 381 (1881).
64 2 Rabel 367.
65 "People . . . may of course incorporate any provisions they wish into their agree
ments�a statute like anything else . . . ." E. Gerli & Co. v. Cunard S.S. Co, 48 F.2d
at 117. Query, what objection did Judge Hand have to the use of the short form,
stipulation rather than incorporation?
66 See Stumberg 231.
�7 Wide as the operation necessarily is which is given to the intention of the parties to
a contract, it is plain that it can have no effect upon the question of the legality or
illegality of the thing contracted for. No law can permit itself to be evaded, nor can
it, consistently with the principles of international jurisprudence sanction the evasion
ot a foreign law.

Foote, Private International Jurisprudence 3S8-S9 (4th ed. 1914).
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The complaint that the parties are pulling themselves up by their

bootstraps is but a repetition of the self-legislation criticism. The parties
are doing no more than enjoying, and making use of, their freedom to
contract. As the parties are permitted to contract, it follows that they
should be allowed to protect their interests in the drafting of the legal
instrument. Generally, persons are free to negotiate upon any manner of
provisions within the corners of the contract, but in denying the au

tonomy doctrine, the courts would be foreclosing agreement by the parties
on their selected system of jurisprudence. Pulling on one's bootstraps,
if that be the case, is used here in order to insure the proper legal inter
pretation of the contract as it was intended to be interpreted. The par
ties' choice of governing law is certainly to be constrained, but only by
the facts of the situation and by public policy.

2. Early History
For purposes of tracing the history of the intention doctrine, it becomes

necessary to consider the doctrine as a whole, and not divide it into ex

pressed and implied intention. It has often been the habit of jurists and
authorities to so word their decisions and rules that the implied intention
of the parties controlled the governing law. It is submitted that, a

fortiori, in any case where a court considered the presumed or implied
intention as controlling, an expressed stipulation of intention would
have made the case stronger and given its basis greater solidarity. It
would be ridiculous to imagine a court refusing to follow a stipulation for
the governing law where, in a similar case, it has used the implied inten
tion of the parties in order to determine the governing law.68
Lord Mansfield gave rise to the intention theory in Anglo-American

law, in his dictum in the case of Robinson v. Bland69 by saying, "The
law of the place can never be the rule, where the transaction is entered
into with an express view to the law of another country, as the rule by
which it is to be governed." The "express view" here was not in the

form of a stipulation for a local or foreign law to govern the contract, but
was concerned with the fact that the contract was to be performed in a

jurisdiction other than the place of inception. Lord Mansfield felt that

by expressly stating that the contract was to be performed in another lo

cality, the parties had thus indicated their intention that the contract was

to be governed by the law of that jurisdiction. The opportunity for the

68 Unless it is a case where the judge has cloaked his personal determination of the

governing law with the ''protective mantle" of it being the implied intention of the parties.
69 Robinson v. Bland, 2 Burr. 1077, 1078, 97 Eng. Rep. 717, 718 (1760).
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parties to choose the law governing the contract was determined by their
choice of the place of performance. This was the first of the English
decisions favoring the intention theory, and has been followed by those

courts up to the present day.70
The earliest references to an intention theory in the United States

are found in the works of Chancellor Kent71 and Mr. Justice Story.72
Chancellor Kent stated that if a contract is made in one jurisdiction, and
it is to be performed in another, and the parties have in view

the laws of such other country in reference to the execution of the contract, the

general rule is, that the contract, in respect to its construction and force, is to be

governed by the law of the country or state in which it is to be executed . . . .73

Justice Story, also, allowed the parties to demonstrate their intention as

to the governing law by choosing the place where the contract was to be

performed.74 By means of selecting an expedient place of performance,
the parties determined the governing law.
From the rules promulgated by these learned scholars, the doctrine

has been expanded through logical processes to its present form. Initially,
the intention of the parties had been implied in the contract. They had
not expressly stated that they intended the law of the place of perform
ance to govern the transaction, they implied that its law was chosen. If
the parties had not actually intended this result, it was of no conse

quence, as they were presumed to have so intended. This created a fic
tion which became popular in the courts, and gave birth to the lex loci
solutionis theory,75 and assisted in the eventual development of the
proper law theory.76 A more logical way to relieve the rule of its fiction
would be to stipulate an expressed intention, in place of the intention
implied, or presumed to have been implied, in the contract. The inten-

70 E.g., Duke of Marlborough v. Attorney-General [194S] 1 All E.R. 165 (C.A.) ; Vita
Foods Products, Inc. v. Unus Shipping Co. [1939] A.C. 277; Rex v. International Trustee
[1937] A.C. 500. For British Colonies and Dominions, see e.g, Johnson v. Mutual Life
Ins. Co, 5 N.S.W. 16 (1904) ; New Zealand Shipping Co. v. Tyree, 31 N.Z.L.R. 825 (1912) ;
Bunnell v. Shilling, 28 Ont. 336 (1897) ; M. A. Kennedy v. Fiat of Turin, 24 Ont W N
537 (1923).

71 2 Kent, Commentaries on American Law 459-60 (12th ed. 1873).
72 Story, Conflict of Laws � 280 (8th ed. 1883).
73 Kent, op. cit. supra note 70.
74 Story, op. cit. supra note 71.
76 This rule has lost ground among the American decisions. Compare Beale, What Law

Governs the Validity of a Contract, 23 Harv. L. Rev. 1, 79, 194, 260 (1910), with 2 Beale
1080-86 (1935).

76 This theory considers the place of performance as a strong contact point See note47 supra.
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tion of the parties is thereby attained without the necessity of the subter
fuge used to lead the court to the intended law. No longer need pre
sumptions be weighed and counter-balanced, nor need diligent searches
be made for the intention implied by the parties, when there is none. The
court is now presented with a contract which contains a stipulation for
the law by which the validity, construction, and interpretation of the
contract is to be construed and governed, and so long as that law is sub
stantially connected with the transaction, and its enforcement would not
be contrary to the public policy of the forum, the court should use that
law in the determination of any problems arising from the contract.

3. Recent History
It was not until 1910, when Professor Beale reported the status of

the different rules being used by the courts in conflict of laws cases deal

ing with contracts,77 that any further work of importance was written

concerning the intention doctrine. Beale pointed out the widening use

of the intention theory in the federal and state courts, but criticized

this, and championed the place of making rule as the preferred doctrine.78
As the reporter for the Restatement of Conflict of Laws, Beale caused it
to adopt the lex loci contractus, and though it also included references
to the lex loci solutionis, the Restatement made no mention of the inten
tion theory. Yet, in 1935, when Beale re-examined the status of the
doctrines then in use, he admitted the continued acceptance of the in
tention doctrine by the American courts.79
Lorenzen was not in favor of using the intention theory in determining

the validity of contracts,80 but felt that once the validity of a contract
had been established, questions concerning the rights, duties, and obliga
tions "arising out of such a contract, i.e., its effects, there can be no doubt
that the intention of the parties is the controlling factor."81
Dicey, in England, had been more specific, feeling that the expressed

intention, being the actual will of the parties should control.82 Cook,
also, accepted the intention theory, but differed from the others in his

interpretation of its use.83

77 Beale, supra note 75.
78 Ibid.
7� 2 Beale 1172-73.
80 Lorenzen, Validity and Effects of Contracts in the Conflict of Laws, 30 Yale LJ. 655,

658 (1921).
81 Id. at 31 Yale LJ. 54 (1922).
82 Dicey, Conflict of Laws 556 (2d ed. 1908).
83 Cook, Logical and Legal Basis for Conflict of Laws 400-01 (1942).
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This brings us to the recent expressions of Rabel84 and Yntema,85
which advance the doctrine to its widest scope. Rabel, in fact, has gone

beyond the rule advocated by this paper, in that he finds no need for a

substantial connection between the law stipulated and the transaction.

4. American Decisions

United States Supreme Court. During the interval between Story's
works and those of Beale, the intention theory was being developed in
the case decisions of the various American jurisdictions. Some of the
earliest expressions of its use appeared in decisions of the United States

Supreme Court.86 The first was Wayman v. Southard81 in which Chief

Justice Marshall referring to Section 34 of Judiciary Act of 1789,88
stated that, "as construed by the court, this section is the recognition of
universal law; the principle that, in every forum, a contract is governed
by the law with a view to which it was made."89 The use of a stipulation
to determine the governing law was approved by Chief Justice Taney in
Andrews v. Pond90 a case dealing with a question of usury. Taney al
lowed that
if the interest allowed by the laws of the place of performance is higher than that
permitted at the place of the contract, the parties may stipulate for the higher
interest, without incurring the penalties of usury.91
This was quoted by the Court in Miller v. Tiffany92 another usury case,
where the converse of the rule was announced, i.e., that where the rate of
interest was higher at the place of making, the parties could stipulate for
that rate. Granted that both cases concerned questions of usury, and
that the general attitude of all courts is to sustain the validity of such
contracts whenever it is feasible to do so

93 nevertheless, the Court has
hereby enunciated in unmistakable language the validity of stipulations
which determine the law governing such contracts.94
This doctrine was followed in a number of like decisions, most of

84 2 Rabel.
85 Yntema, "Autonomy" in Choice-of-Law, 1 Am. J. Comp. L. 341 (19S2).
86 Basically prior to Erie R.R. v. Tompkins, 304 U.S. 64 (1938), and Klaxon Co. v.

Stentor Elec. Mfg. Co, 313 U.S. 487 (1941).
87 23 U.S. (10 Wheat.) 311 (182S).
88 Judiciary Act of 1789, � 34 (now 28 U.S.C. � 16S2 (19S2) ).
89 23 U.S. (10 Wheat.) at 328.
90 38 U.S. (13 Pet.) 6S (1839).
91 Id. at 78.
92 68 U.S. (1 Wall.) 298, 310 (1863).
93 6 Williston, Contracts � 1792 (rev. ed. 1938).
94 It is significant that both cases involved implied, and not expressed, intention.
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which involved questions of usury95 or insurance contracts,96 in which
the parties' intentions were implied, and not expressed. In Boseman v.
Connecticut Gen. Life Ins. Co. 97 there was a stipulation for the law of
the state of Pennsylvania. The Court followed the intention of the
parties, even though the insurance company was domiciled in Connecti
cut, and the subjects of the contract were working in Texas. This ex

panded the use of the doctrine to a situation where the law was stipu
lated, and was for a jurisdiction other than the domicile of either of
the contracting parties.
The Court's most recent expression on this subject was in Lauritzen

v. Larsen?% This case involved the employment of a Danish seaman

(transient in New York) by a Danish vessel, the contract expressly stat

ing that it was to be governed by the law of Denmark. In using the
Danish law in construing the contract, Mr. Justice Jackson said: "Except
as forbidden by some public policy, the tendency of the law is to apply
in contract matters the law which the parties intended to apply."99 This

appeared to be the only expression by the Supreme Court concerning the

acceptance of party autonomy in a case where there was an expressed
stipulation by the parties.100 It should be remembered, however, that this
case is within the unique field of admiralty and that the Court merely
sanctioned the parties' agreement in allowing the law of the flag-carrying
ship to control the maritime contract.101
Lower Federal Courts. Once again, the majority of the case reports

deal with cases of implied intention; but where there were stipulations
of intention, the lower federal courts have expanded the use of the
doctrine to fields where the Supreme Court has not as yet expressed itself.
Provisions for governing law have been included in employment con

tracts, and have been honored by the courts. Two examples of this are

a contract between a trapeze artist and a circus,102 and a contract be-

95 Seeman v. Philadelphia Warehouse Co, 274 U.S. 403 (1927); Pritchard v. Morton,
106 U.S. 124 (1882).

96 Mutual Life Ins. Co. v. Hill, 193 U.S. SSI (1904) ; Liverpool v. Phenix Ins. Co, 129

U.S. 397 (1889). See 1 Couch, Cyclopedia of Insurance Law � 119 (1929).
97 301 U.S. 196 (1937).
98 345 U.S. 571 (19S3).
99 Id. at S88-89.
100 I.e., outside of usury or insurance cases. Therefore, this is an answer to Beale, who

stated, ''when . . . intention is expressed, it has been intimated, though never expressly
decided by the Supreme Court, that the courts will give effect to this intention." 2 Beale
1116.
">i 34S U.S. at 588-89.
i�2 Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Olvera, 119 F.2d 584 (9th
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tween a pilot and an airline company.103 Since the circus contract was to

be performed in a large number of jurisdictions, a stipulation was in
cluded that the law of Florida was to govern all questions arising out of
the contract. The court followed the intention of the parties, probably
finding the connection of Florida law with the transaction in the general
practice among circuses to make Sarasota, Florida, their winter head

quarters.104 Performance of the airlines contract stipulated that it was
to be governed by the law of the state of Pennsylvania, including its
workmen's compensation act. The court found a substantial connection
between the law stipulated and the transaction, and looked to the law
of Pennsylvania in determining the case.105
In the field of sales and distribution contracts, we find another ex

pression of the intention doctrine. One case concerned a sales agency
for an automobile manufacturer, and the court, faced with a number of

possible choices of governing law, followed the stipulation of intention.106
Another case involved distribution rights to motion picture films, neces
sitating performance in numerous jurisdictions.107 The court accepted
the stipulation of the parties, thereby expediting what would otherwise
have been a difficult matter.108 In an early case concerning the giving of
credit on a sales agreement, the court had followed the stipulated inten
tion of the parties as set out in the contract.109

Cases of a maritime nature, which usually involve two or more jurisdic
tions, frequently are concerned with stipulations of intention. In a con

tract made in the United States for the carriage of goods to England
abroad a British vessel, a stipulation for English law was followed by
the court.110 While dealing with this type of situation, the courts relieve
themselves of the bonds of Klaxon Co. v. Stentor Elec. Mfg. Co.,111 by
holding that the jurisdiction of the court is based on the admiralty clause

Cir. 1941), aff'd sub nom. Al G. Barnes Amusement Co. v. Olvera, 1S4 F.2d 497 (9th
Cir. 1946).

108 Duskin v. Pennsylvania-Central Airlines Corp, 167 F.2d 727 (6th Cir. 1948).
104 Contra, Carl Hagenbeck & Great Wallace Show Co. v. Randall, 75 Ind. App. 417,

126 N.E. 501 (1920) ; Owens v. Hagenbeck-Wallace Shows Co, 58 R.I. 162, 192 Atl 158
(1937).

105 But see supra note 11.
106 Kane v. Chrysler Corp, 80 F. Supp. 360 (D. Del. 1948).
107 Hal Roach Studios, Inc. v. Film Classics, Inc., 156 F.2d 596 (2d Cir. 1946) .

108 But see, E. Gerli & Co. v. Cunard S.S. Co, supra note 57, where the same court had
reached contrary results 15 years earlier.

109 Charavay & Bodvin v. York Silk Mfg. Co, 170 Fed. 819 (C.C.S.D.N.Y. 1909)110 The Oranmore, 24 Fed. 922 (D. Md. 1885).
111 313 U.S. 487 (1941).
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of the Constitution,112 and not on diversity of citizenship.113 A recent
case used such a procedure on its way to a decision which followed the
express stipulation in the contract that, "All questions arising on this
contract ticket shall be decided according to English law with reference
to which this contract is made."114 The contract was a ticket of passage
between passenger and steamship company, purchased in the United
States for a voyage on an English vessel between the United States and
England. This was a case of tort which arose under the contract, and the
court applied English law as governing "all questions arising" under the
contract, saying that:

Stipulating the governing law ... is much like stipulating that words of the contract
have the meanings given in a particular dictionary.
.... Instead of viewing the parties as usurping the legislative function, it seems

more realistic to regard them as relieving the courts of the problem of resolving a

question of conflict of laws. Their course might be expected to reduce litigation,
and is to be commended as much as good draftsmanship which relieves courts of
problems of resolving ambiguities. ... A tendency toward certainty in commercial
transactions should be encouraged by the courts.115

These cases illustrate the intention theory applied to a variety of
factual situations. The heterogeneous nature of the contracts to which
it has been successfully applied testifies to the usefulness of a rule allow

ing the parties to stipulate what law shall govern their contracts.
State Courts. Rather than appraise the intention theory on a state

by state basis, a survey of some of the more important case decisions
will be used to illustrate the situation in state courts.

Although the use of provisions for the governing law is not prevalent
in contracts for the sale of personalty, the courts of four states have
been faced with such a situation, and each has found in favor of using
the law so stipulated. Indiana has met the problem twice,116 both times

involving sales contracts with contacts in Illinois and Indiana, and in
both cases the court followed the expression of intention in the contract,
that the law of Illinois should govern. A Massachusetts court held that

112 U.S. Const, art. in, � 2, cl. 1.
113 E.g. Lauritzen v. Larsen, 34S U.S. 571; Jansson v. Swedish American Line, 185 Fid

212 (1st Cir. 1950).
114 Siegelman v. Cunard White Star, Ltd, 221 F.2d 189, 192 (2d Cir. 1955).
115 Id. at 195. (Emphasis added.) See Note, Commercial Security and Uniformity, 62

Harv. L. Rev. 647-59 (1949).
116 Inglehart Bros, Inc. v. John Deere Plow Co, 114 Ind. App. 182, 51 N.E.2d 498

(1943); Chalmers & Williams v. Surprise, 70 Ind. App. 646, 123 N.E. 841 (1919). The
Chalmers case considered a statement on the face of the contract, that it was deemed to

have been consummated in Illinois, as an expression of intent that Illinois law should govern.
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a contract was to be governed by the law of Canada,117 since the con

tract recited that it was made in Montreal, and that it was only for
convenience that the purchaser was allowed to sign in Connecticut. A
court in South Carolina, faced with a stipulation in a contract that New
York law would govern a sale of machinery from New York parties to

a party in South Carolina, followed the stipulation in deciding a problem
arising under the contract.118 Where there was a conditional sales agree
ment for the sale of a piano from Ohio to Michigan, there being an ex

pression of intention in the contract that it be construed in accordance
with the laws of the state of Ohio, the Michigan court used Ohio law
as stipulated,119 and cited Pritchard v. Norton120 for authority.
A fifth state handled a similar situation according to the intention

theory, when a Tennessee court followed the intention of the parties who
had stipulated in a sales contract that the law to govern was the law of
a state with which the contract had connections, and which would sustain
the contract.121
In a contract concerning sales commissions, the Maryland court fol

lowed a stipulation for New York law, saying, "The express adoption of
the foreign law by the parties has the same effect as adoption by rule
of law."122
A Missouri court followed the expressed intention of the parties in an

employment contract,123 as did a Massachusetts court in dealing with a

contract for personal services.124 In one of two California decisions to
use the stipulated English law as governing marine insurance policies,125
the court said:

[I]n the absence of statutory prohibition, the parties may stipulate that the policy
be construed and governed by the laws, usages, and customs of a foreign state, and
such laws, usages, and customs as are applicable shall be deemed to be a part of the
written contract.126

Among the innumerable usury cases in which the state courts have
followed the intention of the parties, a case wherein a Washington court
117 Montreal Cotton and Wool Waste Co. v. Fidelity and Deposit Co, 261 Mass. 38S,

158 N.E. 795 (1927).
118 Columbia Weighing Mach. Co. v. Rhem, 164 S.C. 376, 162 S.E. 427 (1931).
119 Rubin v. Gallagher, 294 Mich. 124, 292 N.W. 584 (1940).
120 106 U.S. 124 (1882).
121 Stevenson v. Lima Locomotive Works, 180 Tenn. 137, 172 S.W.2d 812 (1942).
122 Globe Slicing Mach. Co. v. Murphy, 161 Md. 667, 671, 158 Atl. 26, 28 (1932).
123 Zarnecke v. Blue Line Chemical Co, 54 S.W.2d 772 (Mo. App. 1932).
124 Mittenthal v. Mascagni, 183 Mass. 19, 66 N.E. 425 (1903).
125 People v. Globe & Rutgers Fire Ins. Co, 96 Cal. App. 2d 571, 216 P.2d 64 (1950) ;

Boole v. Union Marine Ins. Co, 52 Cal. App. 207, 198 Pac. 416 (1921).
126 52 Cal. App. at 209, 198 Pac. at 417.
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followed the implied intention of the parties should be quoted because
of the language used by the court in reaching its decision:

[P]arties to a contract may make the same with reference to the laws of any state or

country and have their contractual rights governed thereby, provided only that such
laws have a real, and not a mere fictitious connection with the subject matter of the
transaction.127

The previously discussed cases show the existence of a definite rule
regarding contracts in which the parties have stipulated for a governing
law.

VII

Conclusion

There is evidence of the emergence of the proposed rule in the Uni
form Commercial Code. The general provisions of the Code dealing with
conflict of laws explicitly allows a freedom of choice of applicable law to
the contracting parties.
Whenever a contract, instrument, document, security or transaction bears a reason

able relationship to one or more states or nations in addition to this state, the parties
may agree that the law of any such other state or nation shall govern their rights
and duties. . . .12S

Even those formerly opposed to the rule have come to recognize its

advantages. Judge Goodrich stated:

The provision for choice of law by the parties does not leave room for speculation
as to their intent. . . . Furthermore they are limited in their choice to the law of a

state having substantial contact with the business at hand.129

It is obvious, then, that the growing trend in federal and state courts

is to allow the contracting parties freedom to choose the applicable law

within the limits of the proposed rule. The practical advantages of the
choice of law clause in addition to outweighing the more theoretical ob

jections to the doctrine appear to carry more legal certitude as to the

terminus of litigation than the various other rules. The increasing utiliza
tion of the intention theory imposes upon the lawyer the duty of suggest
ing to his clients that certainty in commercial dealings is best served by
party autonomy.130

127 Crawford v. Seattle Renton & S. Ry, 86 Wash. 628, 635 (1915).
128 Uniform Commercial Code � 1-105(6) (1951).
129 Goodrich, Rest Versus Motion in the Conflict of Laws, 50 Colum. L. Rev. 881, 889

(1950).
130 "The parties to a contract for the sale of goods abroad are well advised to provide

expressly which legal system they desire to be applied to their contract." Schmitthoff, The

Export Trade 70 (1948).
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NOTES
THE ASHBACKER DOCTRINE AND PROCEEDINGS BEFORE

THE CIVIL AERONAUTICS BOARD

I

Introduction

The Civil Aeronautics Board, a creation of the legislative branch, is
charged with the responsibility of developing an air transportation sys
tem adapted to the present and future needs of the foreign and domestic
commerce of the United States.1 One of the most important duties
delegated by statute to the CAB is the task of granting to qualified ap
plicants the authority to engage in air transportation.2 This authority,
in the form of a certificate, is granted to the applicant after notice and

hearing wherein it is determined that the transportation is required by
the public convenience and necessity.3 Also, the Board, upon petition
and after notice and hearing, may alter, amend, modify, or suspend any
existing certificate if it finds that this action would be in the public
interest.4
In a dynamic and growing industry such as air transportation, there

is a great need for flexibility in the operating authority of the air carrier
so that it may adjust its system as traffic requirements dictate. Because
of this necessity for change and adjustment, the Board is constantly
confronted with applications from the industry for new routes and for
amendments of carrier certificates. The large volume of petitions,
coupled with the statutory requirement of notice and hearing on each.

application, creates a heavy workload for the Board and its staff. As
of June 30, 1956, there were 972 applications pending before the Board
for new routes and for amendments of existing certificates.5 During the
fiscal year ending June 30, 1956, the CAB disposed of 191 route applica
tions, but during the same period 360 new applications were placed upon
the Board docket.6 In order to cope with this backlog and, more im

portant, to keep the docket as current as possible so that the airline

industry will not suffer from the attendant delays, the Board has adopted
the practice of consolidating in one proceeding those applications which

1 52 Stat. 980 (1938), as amended, 49 U.S.C. � 402 (1952).
2 Id. at 987, as amended, 49 U.S.C. � 481(a) (1952).
3 Ibid., as amended, 49 U.S.C. � 481(c), (d)(1) (1952).
4 Id. at 989, as amended, 49 U.S.C. � 481(h) (1952).
5 CAB Ann. Rep. 35 (1956).
� Ibid.

282



1957-58] Notes 283

relate to similar issues. In its rules of practice governing economic

proceedings the CAB has made the following provision:
The Board, upon its own initiation or upon motion, may consolidate for hearing

or for other purposes or may contemporaneously consider two or more proceedings
which involve substantially the same parties, or issues which are the same or closely
related, if it finds that such consolidation or contemporaneous hearing will be con

ducive to the proper dispatch of its business and to the ends of justice and will not

unduly delay the proceedings.7

Although a carrier may move for consolidation of its application, it re
mains in the discretion of the Board whether to grant the motion. In
those instances in which the agency has refused consolidation, it usually
has contended that the proposed application for consolidation would

enlarge the issues of the pending proceeding or would create new issues
which would hinder the Board in the proper dispatch of its business.
In many cases those parties who have been denied consolidation of

their applications by the Board have attempted to employ the opinion
of the Supreme Court in the case of Ashbacker Radio Corp. v. FCC8 as

authority for the proposition that the Board must consolidate their ap
plications as a matter of law. In the Ashbacker case, two applications
for the same radio facility were termed to be mutually exclusive, i.e.,
physical conditions (objectionable interference) made the grant of both
applications an impossibility. Both applicants were entitled by statute to
a hearing on their proposals. The Court reasoned that a grant by the
Commission of one application, before the hearing on the merits of the
second application, had the effect of depriving the second applicant of his
right to a hearing on his proposal. The Court decided that this was

not the intent of Congress and ruled that the FCC must hear in one

proceeding those applications which are mutually exclusive.
It was only natural for air carriers who had been denied consolidation

of their route applications by the Board to seize upon the Ashbacker case
as a means of compelling the Board to hear their proposals. Generally,
the courts have held that airline route applications are subject to the
rule of the Ashbacker case. However, the opinions have failed to provide
the Board with definite standards of procedure in conducting its hear
ings in the field of route proposals.
It shall be the purpose of this Note to consider the opinion and reason

ing of the Supreme Court in the Ashbacker case, to examine the decisions
of the courts of appeals in reviewing orders of the Board in which the

7 14 C.F.R. � 302.12(a) (19S6).
8 326 U.S. 327 (194S).
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rule of Ashbacker was an issue, and, to reflect on the applicability of the
term "mutually exclusive" to the air transportation industry.

II
Ashbacker v. FCC

The Fetzer Broadcasting Company applied to the FCC in March 1944,
for authority to construct a new broadcasting station at Grand Rapids,
Michigan, which would operate on 1230 kilocycles (kc) with 250 watts

power on an unlimited time basis. Ashbacker Radio Corporation filed an

application in May 1944, before the Fetzer application had been acted
upon, for authority to change the operating frequency of its station
WKBZ of Muskegon, Michigan, from 1490 kc with 250 watts power,
unlimited time, to 1230 kc. The FCC found that the simultaneous opera
tion on 1230 kc at Grand Rapids and Muskegon was impossible without
intolerable interference, and the two applications were declared to be
mutually exclusive. In June 1944, the Commission granted the Fetzer

application without a hearing. On the same day Ashbacker's applica
tion was designated for a hearing.
The applicable statutory provision9 upon which the Commission based

its decision provides that if, upon examination of an application, the
FCC finds that the public interest, convenience, and necessity would be
served by its approval, the proposal may be granted without a hearing.
If the Commission is unable to make these findings upon examining the

application, it shall so notify the applicant and shall designate a time
and place for hearing the application. The FCC supported its procedure
in granting the Fetzer application by declaring that Ashbacker would
have ample opportunity at the hearing to show that its proposed opera
tion would better serve the public interest, and that the Fetzer grant did
not preclude its revocation at a later date if the public interest required
this action.
The Supreme Court, on certiorari to the Court of Appeals for the

District of Columbia Circuit, noted that its chief problem was to reconcile
the statutory provisions dealing with hearings when the Commission was

considering mutually exclusive applications.10 The Court took cognizance
of the powers given to the FCC by the statute and then said:

We do not think it is enough to say that the power of the Commission to issue a

license on a finding of public interest, convenience or necessity supports its grant of
one of two mutually exclusive applications without a hearing of the other. For if

the grant of one effectively precludes the other, the statutory right to a hearing which

� 48 Stat. 108S (1934), as amended, 47 U.S.C. � 309(a), (b) (1952).
1� 326 U.S. at 329.
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Congress has accorded applicants before denial of their applications becomes an empty
thing. We think that is the case here.11

The Court then went on to fortify its conclusion that Ashbacker's right
to a hearing had been effectively denied. The FCC, in designating the
Ashbacker application for hearing, had listed as one of the issues the
extent of any interference which would result from the simultaneous

operation of Ashbacker's proposed station and Fetzer's station. The
Court declared that since the FCC had already found that the inter
ference would be intolerable, Ashbacker was encumbered with a burden
which it could not meet.

To place that burden on it is in effect to make its hearing a rehearing on the grant of
the competitor's license rather than a hearing on the merits of its own application.
That may satisfy the strict letter of the law but certainly not its spirit or intent.12

In answer to the Commission's assertion that it could revoke Fetzer's

application as a result of the Ashbacker hearing, the Court countered

that, while this was true, the effect would be to give Ashbacker the role
of a newcomer attempting to displace an established broadcaster. The
hearing for an available frequency would become in substance one for
the revocation or modification of an outstanding license. In summariz
ing its position the Court held that "where two bona fide applications
are mutually exclusive the grant of one without a hearing to both de
prives the loser of the opportunity which Congress chose to give him."13
The crux of the Supreme Court opinion lies in the determination that

the FCC was not furnishing the type of hearing that Congress has
provided to the applicant as a matter of right. The Court assumes that
the legislative branch intended the hearing to be on the merits of the
party's application. The Commission, by its administrative action, neces
sarily changed the character of the hearing so that it became one for
the revocation of an established license. It is this reasoning which should
remain paramount when attempts are made to extend the rule of the
Ashbacker case to fields other than broadcasting and communications.

Ill

Judicial Review of CAB Orders Involving the Rule of the

Ashbacker Case
The Civil Aeronautics Act provides for review, with certain exceptions

of any order of the Board by the courts of appeal upon petition by any
11 Id. at 330.
12 Id. at 331.
13 Id. at 333.
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person disclosing a substantial interest in the order.14 Air carriers, whose
motions for consolidation of route applications have been denied by the
Board, have petitioned for review on the grounds that the CAB acted in
a manner contrary to law, in that it refused to implement the mandate of
the Supreme Court in the Ashbacker case. The carrier alleges that the
Board is hearing or has heard the application of another party for
route authority which it seeks, that the traffic on the particular route
is insufficient to support the operations of both carriers and, therefore,
that the Board must consolidate the applications into one hearing and
give comparative consideration to the proposals.
In the majority of the cases that have come before the courts for

review, the applicant has appealed directly from the consolidation order
of the Board rather than awaiting the outcome of the case and then seek
ing review of the Board's final order in the particular proceeding. The
consolidation order merely delineates the scope of a proceeding and does
not in any manner grant or deny a particular application. In Chicago &
So. Air Lines, Inc. v. Waterman S.S. Corp., the Supreme Court laid down
the rule that an order of an administrative agency should not be reviewed
unless it imposes an obligation, denies a right, or fixes some legal relation
ship as a consummation of the administrative process.15 In accordance
with this practice, the courts have generally refused jurisdiction to review
the consolidation order.

In Seaboard & Western Airlines, Inc. v. CAB,16 Western Air Lines, Inc.
v. CAB,17 and United Air Lines, Inc. v. CAB,16 the petitions for review
were dismissed for lack of jurisdiction. However, in each of the opinions,
there were strong intimations that the Ashbacker doctrine does apply to

airline route proceedings, and that the court would entertain a petition
for review if the Board actually granted the application that the peti
tioner claims is mutually exclusive.

In the Seaboard case the Board was considering the merger of two air
carriers operating between the United States and Europe and, in con

nection with this matter, a realignment of the competitive balance be
tween the remaining carriers. Seaboard had an application on file with
the Board for a certificate to engage in air transportation between the
United States and Europe. The Board denied Seaboard's motion to

14 52 Stat. 1024 (1938), as amended, 49 U.S.C. � 646 (1952).
15 333 U.S. 103, 112-13 (1948).
16 86 U.S. App. D.C. 9, 181 F7d 777 (1949).
17 184 F.2d 545 (9th Cir. 1950).
18 97 U.S. App. D.C. 42, 228 F.2d 13 (1955).
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have its application consolidated into the merger proceeding. The court

upheld the Board's action on the grounds that the order was interlocutory,
and that the Board was not unreasonable in limiting the issues of the

proceeding to those dealing directly with merger of the two carriers. The
court digressed briefly to give its consideration to a hypothetical situation.
At the same time, it seems equally clear that if the Board has under consideration in
a pending proceeding the fixing of routes, generally or of a specific nature, in an area

and the selection of carriers to operate over those routes, it must include in the

proceeding all pending applications for certificates over such proposed routes. Other

wise, the statutory rights of excluded applicants to hearing and decision upon their

applications would be futile.19

This quotation leaves little doubt that the Court would invoke the Ash
backer rule if the issue was seasonably raised.
The Western case involved the Board's determination of the air trans

portation pattern along the Pacific coastline. The renewal of the certifi
cates of two local service carriers was under consideration.20 One carrier

operated principally in California, the other in Washington and Oregon.
Western Air Lines, a trunkline carrier serving the same area, applied
for authority to operate the routes of the local service carriers and sought
to have this application consolidated into the renewal proceeding. The
CAB refused the request and, on appeal, the court dismissed the petition
for review.
We conclude that the Ashbacker doctrine is not presently applicable to any phase

of the several matters in issue because it does not appear that the Board has made
any order which finally deprives petitioner of a right. . . . Our decision here, of course,
would not preclude a petition for review if, in the development of the several cases,
a condition should arise where a decision of one of the cases forecloses an effective
hearing of one of the other cases.21

The court also took notice of the Board's policy of certificating only one

carrier over a particular local service route. If the CAB renewed the
certificates of the local service carriers without having previously heard
the application of Western, the court declared that an exact replica of
the Ashbacker case would be before it.22
The United case arose out of an investigation into the need of Denver,

Colorado, for additional east-west airline service. Trans World Airlines

19 86 U.S. App. D.C. at 11-12, 181 F.2d at 779-80.
20 Local service carriers perform short-haul transportation, connecting small communi
ties with the larger metropolitan areas. Trunkline carriers perform long-haul transporta
tion between the larger metropolitan areas.
21 184 F.2d at 551-52.
22 Id. at SSO.
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sought the addition of Denver to its transcontinental certificate, which
included, among other points, Kansas City, Pittsburgh, Columbus, Day
ton, Cincinnati, Indianapolis, and St. Louis. United Air Lines, already
certificated to serve Denver, filed an application to serve the above named
Trans World cities on its transcontinental route. United moved to have
this proposal consolidated with the Denver proceeding. The CAB denied
the motion, maintaining that the application involved issues beyond the
scope of the proceeding. On appeal, the court noted that there was much
substance to United's contention that the Ashbacker rule should be ap
plied.23 However, the court refused jurisdiction over the petition, de
claring that the Board had not granted the TWA application, and the
claim of mutual exclusivity was premature. The court left the way open
for United to obtain a review of the Board's final order in the proceed
ing and, as an incident thereto, a review of the consolidation order.
A situation in which a final order of the Board was reversed on the

basis of the Ashbacker doctrine occurred in Northwest Airlines, Inc. v.
CAB.24 The Board had under consideration the question of nonstop
service between New York and Cleveland, which at the time of the

proceeding was being provided by one carrier, United Air Lines. The

proposals of American Airlines and Capital Airlines for this authority
were consolidated into the investigation. Although Northwest Airlines
had an application on file with the Board to provide this same service, it
was not consolidated into the proceeding. The Board granted the request
of Capital, but denied American's application. Northwest petitioned for
review of the Board's final order on the grounds that the grant of the
Capital application effectively denied its right to a hearing on its applica
tion. The Court of Appeals for the District of Columbia Circuit, in re

versing the Board's grant, relied on the finding by the CAB that there
was insufficient traffic on the route to support three nonstop operators.25
The Board had denied American's proposal on the basis of this finding.
The court reasoned that since the number of carriers was limited by the
Board, Northwest's application was mutually exclusive with the other

proposals and Northwest was entitled to a comparative hearing. The

significant factor in this case, which distinguishes it from the remaining
CAB cases involving the rule of Ashbacker, is the finding by the Board
in its final order that it was in the public interest to limit the number of

23 97 U.S. App. D.C. at 44, 228 F.2d at IS.
24 90 U.S. App. D.C. 158, 194 F.2d 339 (1952).
25 Id. at 163, 194 F.2d at 343.
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carriers to operate on the route. The cases discussed earlier did not in

volve a determination of this nature by the CAB.
The next case to come before the District of Columbia Circuit, Delta

Air Lines, Inc. v. CAB26 constitutes the most extreme application of the
Ashbacker rule in CAB route proceedings. It is this opinion which has
caused the Board the greatest concern in retaining some measure of dis
cretion in determining the scope of its proceedings. In this case the
Board was considering an application by Eastern Air Lines for a modi
fication of its route pattern between St. Louis and New York, basically
east-west routes. As an incident to this pattern, the CAB had con

solidated into the proceeding an application by Eastern to provide service
between Memphis and Cincinnati, a short segment involving a north-
south pattern. Delta Air Lines, which operates routes between the Great
Lakes and the Gulf of Mexico, sought to have its proposal for a route

between Cincinnati and Memphis consolidated into the case. The Board
refused the request, declaring that, if this short segment were considered
with the existing route authority of Delta, it would have the effect of
introducing into the proceeding a full-scale examination of issues con

cerning the north-south airline route pattern in the eastern United States.
This would destroy the original scope of the proceeding as outlined by
the Board. Delta petitioned to review the refusal to consolidate, alleging
that the applications were mutually exclusive, and that the CAB must
consolidate its application into the proceeding. The Board moved to
dismiss the petition on the ground that the consolidation order was inter
locutory. The court denied this motion stating:
There is no doctrine that all administrative orders which are interlocutory in form
and sequence are not reviewable. So in the case at bar the Board's motion to dismiss
posed the question whether the denial of a comparative hearing under the circum
stances denies any right of Delta. And, as has been pointed out many times, in
deciding that question we may be required to consider points also involved in the
merits of the controversy.27

So, in this instance, the court overruled its own precedent and decided
to hear the merits of the case on a petition to review a consolidation
order.
In its order denying Delta's motion for consolidation the Board stated

that Delta still retained the right to demonstrate during the proceedingthat the grant of the Eastern authority would preclude the approval of
the Delta service and, therefore, that the Board should defer action and

26 97 U.S. App. D.C. 46, 228 F.2d 17 (19SS).
27 Id. at 49, 228 F.2d at 20.
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give concurrent consideration to the two proposals. Although Delta's
application would not be under consideration, the carrier would have the
opportunity to produce evidence on the issue of exclusivity. It was the
Board's contention that the only right of Delta was to have the issue of
exclusivity decided before a grant of Eastern's application. The District
of Columbia Circuit disagreed with this contention:
We think such an interpretation would reduce the rule ... to an empty shell, all
form and no substance. It would mean that where two applications for a license
are mutually exclusive the agency could hear one of them upon its merits and in a

final order rule upon exclusivity and award the license without ever hearing the merits
of the second application. Such procedure would not protect the rights of the second
applicant, as we read Ashbacker.

.... We think mere "simultaneous decision" does not meet the requirement. The
Court was concerned with the right to hearing, not merely the rendition of decision.
The requirement for a comparative proceeding means all the give-and-take of contest
ing parties, including cross examination, rebuttal, participation in prehearing proceed
ings, objections, briefs and arguments as contesting parties.28

The court swept aside the Board's plan of deciding the two applications
concurrently only if Delta were successful in establishing its claim of
mutual exclusivity.
In summarizing its reasoning, the court outlined the rules of pro

cedure the Board should follow when two applications are alleged to be

mutually exclusive.

It may ... (1) set for hearing and thereupon decide the issue of exclusivity as a

separate preliminary issue; (2) proceed to a comparative hearing upon the two

applications without further ado; or (3) set for hearing and thereafter decide the
merits of the two applications and also the issue of exclusivity.29

The Board, therefore, is faced with the dilemma of either acceding to

the party's demands or undertaking and deciding a separate investigation
before it may consider the merits of its original proceeding.
It is interesting to note that in the cases heard by the District of

Columbia Circuit subsequent to the Delta case in which mutual ex

clusivity had been alleged, the court has refused to enforce the instruc
tions that it set out as the proper procedural rules and, instead, has up
held the action of the Board in denying consolidation. In support of these
decisions, the court has distinguished between the factual situation of
the Delta case and the factual situation of the case under review. In

28 Id. at S0-S1, 228 F.2d at 21-22.
29 Id. at SI, 228 F.2d at 22.
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Eastern Air Lines, Inc. v. CAB,30 the Board set up an area hearing,
covering generally the Chicago-Indianapolis-Atlanta-Baltimore-Miami
area. Applications of various carriers whose existing route authority ex

tended from the Pacific coast to Chicago were consolidated into the

proceeding. Eastern, whose western terminus was Chicago, sought con
solidation of its applications to provide service between Chicago and the
Pacific coast. These applications duplicated the western routes of the
carriers in the proceeding and Eastern, alleging that the proposals were

mutually exclusive, moved that the Board consolidate in accordance with
the Delta decision. If granted, the motion would have resulted in a

hearing to consider the entire transcontinental route system. The Board
denied the motion and Eastern petitioned for review of the order. The
court dismissed the petition on the ground that the order was inter

locutory and not appealable. However, the court went on to make some

general observations on the Ashbacker rule in CAB proceedings.
But it is quite clear that there must be some limitation to the Ashbacker rule when

applied to air routes. . . . Despite Ashbacker it seems to us that the Board must have
a measure of discretion in placing limits to the extent of a given proceeding. Certainly
the Ashbacker doctrine is not available for mere tactical maneuver purposes. An
existing certificate holder cannot by the mere filing of applications for routes trans
form a limited inquiry into a massive consideration of the whole of American air
transportation. The problem is typically one for agency judgment. If the Board is
not unreasonable in its limitation of a proceeding, the courts ought not to interfere,
even if they have power to do so. We think the Board was not unreasonable in
this instance.31

The court declared that Delta was not applicable because in that case

the disputed segments were directly in the area under consideration. In
this case the court, after stripping the Board of a great deal of its discre
tionary power in Delta, saw first hand the inequitable result which an

indiscriminate application of the Delta case could produce. The court
realized that this result would be unreasonable, and that it was required
to limit the Delta case in some manner.

In another decision involving the same carrier, Eastern Air Lines, Inc.
v. CAB,32 the question at issue concerned an interchange route between
Houston and California operated by two carriers. Continental Air Lines
operated the aircraft from Houston to El Paso via San Antonio. Ameri
can Airlines then assumed control and continued the flight to California.
Continental's certificate provided for service between El Paso and San

30 243 F.2d 607 (D.C. Cir. 19S6).
31 Id. at 609.
32 247 F.2d S62 (D.C. Cir. 1957).
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Antonio, and the carrier had been granted authority to operate between
San Antonio and Houston in order that it could participate in the through
service between Houston and the west coast. The purpose of the proceed
ing was to consider the renewal of this authority. Eastern, whose western
terminus was San Antonio, sought the consolidation of its application to
provide service from San Antonio westward to California. The Board
refused Eastern's claim of mutual exclusivity and, on appeal, the court

upheld the action of the CAB, stating that the proceeding involved pri
marily an interchange problem rather than a request for new route cer

tification. The court declared that the Board was not unreasonable in
so limiting the investigation and in refusing to accord Eastern the re

quested comparative consideration.
Another attempt to expand an area proceeding into a hearing of trans

continental proportions occurred in National Airlines, Inc. v. CAB.SS
The Board was hearing applications for additional service between Dallas
and the west coast. National's existing route extended from the east
coast to Houston, Texas, and the carrier moved that the Board consoli
date its application for a route between Houston and the west coast via
Dallas. The CAB included the part of National's application between
Dallas and the west coast but refused to consolidate the portion between
Houston and Dallas. The carrier alleged mutual exclusivity as to this

application and petitioned for review of the Board's decision. Although
denying the request, the CAB declared that National still retained the

opportunity to establish in the proceeding that the grant of another ap
plication would preclude the grant of National's proposal. If this was

determined as a matter of fact on the record, the Board would then give
comparative consideration to the applications. The court noted this

portion of the Board's order and said:

It is a fair and substantial compliance with the Ashbacker Radio doctrine as we have
construed it in Delta and Eastern. The Ashbacker doctrine . . . poses some difficult

problems when applied to air-route certificate proceedings. Those problems will have
to be met as they arise under principles applicable generally. The present case is not

factually the same as the Delta case or . . . the Eastern case. It falls between those
two extremes. We interpret the statement of the Board as an assertion of compliance
with the prescription of principles in the Delta case and as a fair attempt to follow
the Ashbacker rule.34

The court, in dismissing the petition, declared that National could renew

its request for review if the Board failed to grant the carrier the op

portunity to establish its claim of mutual exclusivity.
33 Civil No. 13814, D.C. Cir, July 3, 19S7.
34 Id. at S.
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Great difficulty ensues if an attempt is made to reconcile these deci
sions of the District of Columbia Circuit and to discern the rules of law
that the Board is to follow in conducting its route proceedings. The Delta
case remains the only instance in which the court has given the CAB

positive instructions to be applied to a general situation. However, in
its decisions subsequent to the Delta case, the court left some doubt as
to the validity of its rules in that case, both as to their substance and
as to the factual situation in which they will be applied. For example, in
the Delta decision the court decided that it did not lack jurisdiction to

review a consolidation order and that it could consider the merits of
the case at this point. Then, in the first Eastern case it reinstated its

opinion in the United decision and declared that a consolidation order
cannot be reviewed because it is not a final order. In the National case
the court announced that it would entertain a petition for review if it

developed that the Board did not propose to grant the applicant a fair

opportunity to establish mutual exclusivity. The party could seek a

review at this juncture of the case or it could await its completion and

petition for review of the final order.

Also, in the National case the court approved the action of the Board
in giving the applicant the status of an intervenor in the proceeding in
order to demonstrate its claim of mutual exclusivity. This is the practice
that was so roundly condemned in the Delta case as being unfair and de
priving the applicant of his right to a hearing. The court justified its
decision on the ground that the factual situation in the National case lies
somewhere between the extremes of the Delta case and the first Eastern
case. Both the Eastern case and the National case represent attempts by
the petitioners to transform an area proceeding into one involving a

transcontinental route pattern. In the Delta case the Board's basic con

sideration was the east-west route system between the Atlantic seaboard
and the central United States. While it is true that Delta's application
was directly in the area under consideration, the effect on the Board's
proceeding, if Delta's application had been consolidated, would have been
to inject issues relating to the north-south route pattern between the
Great Lakes and the Gulf of Mexico. It is very difficult to determine as
a matter of law which of these situations is more or less extreme than
the others. In the final analysis the relationship between the geographical location of the disputed segments and the geographical area involved
in the Board's proceeding has little bearing if the result is to materiallydestroy the purpose of the Board's investigation.
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IV
Economic Mutual Exclusivity

The most significant distinction between the application of the Ash
backer rule in the communications field and its use in the air transporta
tion industry lies in the character of the alleged mutual exclusivity. In
proceedings before the FCC technical and engineering factors determine
the exclusivity, while in CAB cases economic considerations are alleged
as the basis of the exclusivity, namely, the inability of a particular route
segment to financially support more than a given number of carriers.
While the exclusivity of radio applications may be determined with
relative accuracy, a more difficult problem is presented in the airline
field. This is because the economic factors are of a more nebulous nature
and cannot be defined with as high a degree of certainty as the governing
factors in the communications industry.
In the CAB cases involving the Ashbacker rule, the air carriers, in

claiming that mutual exclusivity exists as a result of insufficient traffic,
have attempted to equate this economic condition to the intolerable
interference that precluded the FCC from granting both applications in
Ashbacker. It is the contention of the carriers that this condition places
a restriction upon the Board's freedom of action, similar to the restric
tion upon the FCC in examining conflicting radio proposals. If the party
is to be successful in asserting his Ashbacker claim on this basis, it must
follow that the Board does not have authority to issue a certificate when
there is insufficient traffic, just as the FCC cannot approve two applica
tions when intolerable interference would result. The Civil Aeronautics
Act and the decisions of the CAB demonstrate that the agency does not

have to make a finding that there is sufficient traffic to support the opera
tion before it may award route authority.
The Board will issue a certificate authorizing air transportation if it

finds that the transportation is required by the public convenience and

necessity. Sufficiency of traffic has never been interpreted as an absolute

prerequisite in determining the public convenience and necessity. On
the contrary, the statute makes specific provision for the situation in
which the public interest demands the transportation, but inadequate
revenue is available to support the operation. Section 406(b) of the act

provides in part as follows:

In determining the rate in each case, the Board shall take into consideration, among
other factors . . . the need of each such air carrier for compensation for the trans

portation of mail sufficient to insure the performance of such service, and, together
with all other revenue of the air carrier, to enable such air carrier under honest,
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economical, and efficient management, to maintain and continue the development
of air transportation . . . .35

When the expenses of a particular carrier exceed the commercial revenues
that it is able to generate on its system, the Board under � 406(b), is
empowered to make subsidy payments to the carrier sufficient to elimi
nate the deficits it has incurred in providing the transportation. The
carrier is also entitled to an amount equal to a reasonable return on the
investment utilized by the airline in the operation.
An example of a group of carriers whose existence depends upon this

section of the act is the local service airlines, specializing in serving the
short-haul transportation needs of the nation. These carriers began
operation in the period following World War II as the result of a Board

investigation into the need for this type of service.36 Since their incep
tion these air carriers have never enjoyed sufficient traffic to meet their

expenses and have required governmental assistance in order to continue
to provide the service that is deemed to be in the public interest. Another

example of the application of � 406(b) occurred in the Board's decision
in 1945 to certificate three United States carriers to operate the North
Atlantic route to Europe.37 Despite assertions that there was insufficient
traffic to support the three operators plus the foreign carriers, the Board
reasoned that the public interest dictated the need for an element of

competition on this route. The Board felt that such climate could best
be achieved by the development of three competing American carrier
services. These considerations overrode the possibility that the govern
ment would be required to financially support the carriers' services.
The key word in interpreting � 406(b) is development. The Congress

and the Board do not have the intention to commit themselves to a per
manent program of subsidizing a particular route or system. The pur
pose is to give the carrier the opportunity to develop and exploit the
market to the point where there will be sufficient revenue to insure an

economic operation. At this point the federal support will cease. On the
transatlantic route the traffic has developed at such tremendous propor
tions in the last decade that the carriers at the present time are operating
either subsidy-free or very close to this point.
It follows that sufficiency of traffic is only one of many economic

factors that constitute the public convenience and necessity in the grant
ing of airline routes. Among the other factors are the requirements of
35 52 Stat. 998 (1938), as amended, 49 U.S.C. � 486(b) (19S2). (Emphasis added.)
36 Investigation of Local, Feeder, and Pick-Up Air Service, 6 C.A.B. 1 (1944).
37 Northeast Airlines, Inc., North Atlantic Route Case, 6 C.A.B. 319 (1945).
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the communities, maintaining the proper competitive balance among the
various carriers, and the need for strong developmental forces in certain
situations. None of these considerations is necessarily controlling in
every case. Although the Board may grant authority which will produce
a temporarily uneconomic condition, it may decide, in a particular in
stance, that the sufficiency of traffic is the dominant factor, and that it
is in the public interest to limit the number of carriers on the route. This
is the situation that existed in the Northwest case in which the CAB
found that the public convenience and necessity did not require a third
operator between New York and Cleveland.
In summary, an Ashbacker claim based solely on the amount of traffic

is not a valid claim, inasmuch as the Board is not precluded from certifi
cating another carrier even if the evidence demonstrates a lack of traffic.
In this instance, the insufficiency of traffic on an airline route is not

equal to the intolerable interference encountered in the Ashbacker case.

In order to make a sound claim under Ashbacker, the carrier must demon
strate that the public convenience and necessity, the statutory guide
provided by the legislative branch, requires that the number of operators
be limited on this particular route. Only when this is established do the
route applications become mutually exclusive in the true sense of the
Ashbacker case.

V

Conclusion

The Ashbacker doctrine, as employed in CAB route proceedings, should
be limited to those situations in which the public convenience and neces

sity, as interpreted by the Board from the evidence adduced at the hear

ing, precludes the granting of both applications. Inasmuch as the public
convenience and necessity depends on many diverse factors, each to be

given its proper weight by the CAB as the arbiter of the public interest,
mutual exclusivity cannot be determined merely on the basis of the al

legations by the private parties. The rules enunciated by the court in the
Delta case, while easily assimilated into the procedure for communica
tions proposals, are unrealistic and unworkable in the field of air route
controversies. The effect of these rules is to divest the Board of the
control of its route proceedings and place such control in the hands of
the private parties. These rules put the Board in a procedural straight
jacket, in which the scope of its investigations will expand or contract as
the allegations of the carriers command.
An essential prerequisite to an appeal based on Ashbacker should be

a final order of the Board awarding route authority, as contrasted with a
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temporary or interlocutory order. A decision by the CAB to consider a

proposal is not detrimental in a permanent sense as an applicant can be

legally prejudiced only by a grant to a competitor. In the Ashbacker case

it was the granting of Fetzer's application which saddled Ashbacker
with the burden of displacing an established licensee. When the FCC

was processing the Fetzer application in its usual procedural practice,
Ashbacker still retained his statutory right to a hearing on the merits of

his application. The same reasoning should follow in CAB proceedings.
Only when the party's statutory hearing is transformed into a proceeding
to displace an existing operator should the courts entertain a petition
with Ashbacker as its authority.
The Board should have full discretion in outlining and delineating the

scope of its proceedings. If the CAB is to be effective in developing a

strong air transportation system, it must have commensurate power to

plan and organize its procedural matters without undue hindrance. This
does not mean that the actions of the Board are conclusive as to their

legality. It does mean that the judicial review should take an orderly
approach, examining the final product of the Board's effort rather than

embarking on a piecemeal inquiry at each turn of the administrative in

vestigation. If a carrier, alleging mutual exclusivity, is denied consolida
tion, it should be given the status of an intervenor in the proceeding. The
carrier should have full opportunity to introduce evidence and prove its
claim of exclusivity. Under the Board's procedural regulations an in
tervenor is a party to the proceeding.38 In this status it will be able to

fully participate in the give-and-take of an adversary hearing. At the
conclusion of the proceeding the Board will make a finding on the basis
of the evidence introduced by the parties. If the Board finds that mutual
exclusivity exists as a matter of fact, it must give the carrier a hearing on

the merits of its proposal before it may award the route to its competitor.
If the Board finds otherwise, the carrier may obtain judicial review of
this determination on the grounds that it is not supported by substantial
evidence. The carrier either receives his comparative consideration or a
review of the Board's finding that his claim does not exist. This is es

sentially the procedure proposed by the Board in the National case and
approved by the court of appeals as an attempt to satisfy the Ashbacker
rule. However, the court's opinion leaves the impression that it would
restrict this procedure to the factual situation of the National case. It
does not appear that the principles of the Delta and Eastern cases have
been overruled by the National decision.

38 14 C.F.R. � 302.15(d) (1956).



298 The Georgetown Law Journal [Vol. 46: p. 282
It would be theoretically desirable if all actual or potentially over

lapping route proposals could be heard in a single proceeding. However,
when consideration is given to the fact that one new point on a carrier's
certificate involves a maze of new service possibilities within the re

mainder of its system, it becomes apparent that the concept of one large
proceeding is wholly impractical and unworkable. While the Board must
accord adequate protection to private rights in its procedures, its primary
purpose for existence is the advancement of the public interest. Certainly
it is not in the public interest for a private party to possess the ability to
transform the entire character of a Board proceeding by the mere filing
of an application for route authority.
In considering this problem of the opportunity to be heard before an

administrative agency, it might be profitable to examine another earlier
decision of the Supreme Court dealing with the procedural freedom of ad
ministrative tribunals. In FCC v. Pottsville Broadcasting Co.39 the Court
was considering the procedural powers of the Commission in conducting
its proceedings for communication licenses.

Necessarily, therefore, the subordinate questions of procedure in ascertaining the

public interest, when the Commission's licensing authority is invoked�the scope of
the inquiry, whether applications should be heard contemporaneously or successively,
whether parties should be allowed to intervene in one another's proceedings, and
similar questions�were explicitly and by implication left to the Commission's own

devising, so long, of course, as it observes the basic requirements designed for the

protection of private as well as public interest.40

It is submitted that the public interest would be better aided if more

emphasis were placed upon this decision of the Court and less emphasis
upon the Ashbacker case. The formulation of an inflexible procedural
rule from Ashbacker would serve to throttle the discretionery authority
of the Board in performing the mandate given to it by the legislative
branch.

ROBERT N. DUGGAN

3� 309 U.S. 134 (1940).
*0 Id. at 138.
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SOME CONSTITUTIONAL AND PRACTICAL PROBLEMS
OF THE SUBVERSIVE ACTIVITIES CONTROL ACT

I

Introduction

The Subversive Activities Control Act1 provides for the establishment
of the Subversive Activities Control Board (hereinafter called the Board)
and delegates to it the duty of determining, upon the petition of the

Attorney General of the United States, whether an organization is a

Communist-action organization or a Communist-front organization as

defined by the act.2
An organization which is found to be a Communist-action organization

is required to register with the Attorney General's office as such an

organization3 and in addition must file the name of the organization, the
address of its principal office, and a list of its officers and members with
their last known addresses.4 In addition to these registration require
ments the organization is required to file annual reports with the Attorney
General5 and to keep accurate records of the sources of all moneys re

ceived and the purposes for which expended.6
But the act is more than a registration and disclosure statute. It im

poses various penalties upon organizations required to register and their
members. Thus, the act provides that members of such groups shall be
excluded from non-elective government employment,7 shall be denied
passports,8 and shall also be denied the income tax deduction for contribu-

1 64 Stat. 987 (1950), SO U.S.C. �� 781-98 (1952).
2 A Communist-action organization is defined as:

any organization in the United States . . . which (i) is substantially directed, dominated,
or controlled by the foreign government or foreign organization controlling the world
Communist movement referred to in section 2 of this title, and (ii) operates primarily to
advance the objectives of such world Communist movement as referred to in section
2 . . . .

64 Stat. 989 (1950), SO U.S.C. � 782(3) (a) (1952).
A Communist-front organization is:

any organization in the United States . . . which (A) is substantially directed, dom
inated, or controlled by a Communist-action organization, and (B) is primarily operated
for the purpose of giving aid and support to a Communist-action organization, a Com
munist foreign government, or the world Communist movement referred to in section
2 of this title.

64 Stat. 989 (1950), 50 U.S.C. � 782(4) (1952).
3 64 Stat. 993 (1950), 50 U.S.C. � 786(a)-(b) (1952).
4 64 Stat. 993 (1950), 50U.S.C. � 786(d) (1952).
5 64 Stat. 994 (1950), 50 U.S.C. � 786(e) (1952).
6 64 Stat. 994 (1950), 50 U.S.C. � 786(f) (1) (1952).
7 64 Stat. 992 (1950), 50 U.S.C. � 784(a) (1) (B) (1952).
8 64 Stat. 993 (1950), 50 U.S.C. � 785 (1952).
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tions to these organizations.9 The organizations themselves are not en
titled to income tax exemption under Section 101 of the Internal Revenue
Code.10 Perhaps the most onerous requirement of all is that each publica
tion of these organizations that is sent through the mails or transmitted by
any means of interstate or foreign commerce is required to have stamped
on the publication itself and on its wrapper the phrase, "Disseminated by
�

,
a Communist organization,"11 and, broadcasts of

these organizations must be identified with the words, "The following
program is sponsored by }

a Communist organi
zation."12 Thus, this act presents a comprehensive scheme to control and
impede the progress of the Communist Party in the United States
through a series of regulatory, prohibitory, and disclosure requirements
to be enforced by criminal penalties.13
The machinery of this comprehensive statutory scheme was first set

into operation in September, 1950, when the Attorney General of the
United States filed a petition with the Board seeking to designate the
Communist Party of the United States as a "Communist-action group."
On April 20, 1953, the Board issued its order designating the Communist

Party as a Communist-action group and requiring it to comply with the

registration provisions of the act. The Party, pursuant to its rights under
section 14 of the act, filed a petition in the United States Court of Appeals
for the District of Columbia Circuit to set aside the order of the Board. It
attacked the constitutionality of the act, arguing inter alia that the act is
an outlawry statute designed to outlaw the Communist Party by legisla
tive fiat; that the act violates due process clause; that it is a bill of at

tainder; that it violates the prohibition against self-incrimination; and
that it violates the first amendment. Besides these constitutional questions
the Party further contended that the determination of the Board was

based partly on the discredited testimony of Harvey Matusow, turn-about
Communist, and other such witnesses who had perjured themselves in
other trials, indicating that the record was tainted and the order of
the Board should be set aside. While this appeal was pending, the

Party made a motion for leave to adduce additional evidence which

they claimed would thoroughly discredit and impeach the testimony of
those witnesses. The court denied both this motion and the validity of
the Party's attack on the constitutionality of the act, and on December

9 64 Stat. 996 (1950), 50 U.S.C. � 790(a) (1952).
" 64 Stat. 997 (1950), 50 U.S.C. � 790(b) (1952).
n 64 Stat. 996 (1950), 50 U.S.C. � 789(1) (1952).
12 64 Stat. 996 (1950), 50 U.S.C. � 789(2) (1952).
13 64 Stat. 991 (1950), 50 U.S.C. � 783 (1952) outlines the offenses and their punishments.
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23, 1954, entered a judgment affirming the Board's action.14 The Party
then petitioned the Supreme Court of the United States and certiorari
was granted.15 In the Supreme Court the Party made a full-scale frontal
attack on the constitutionality of the act, while also alleging that the
lower court erred in denying its motion for leave to adduce additional

evidence, claiming that the findings of the Board cannot be said to have
been fairly reached unless it hears and weighs the evidence impeaching
the three witnesses upon whose testimony the Board heavily relied. The

Supreme Court, without reaching the constitutional problems involved,
remanded the case to the Board with directions to strike the challenged
testimony and reach a new determination.16 Following these mandates
of the Court the Board reaffirmed its original finding. The case is

presently pending in the Court of Appeals for the District of Columbia
Circuit where arguments have been heard on motions by the Party to

procure F.B.I, files on the witnesses called by the Government.17 These
motions were filed shortly after the decision of the Supreme Court in
Jencks v. United States.18 Thus, after seven years of the Subversive
Activities Control Act, the Supreme Court has not yet decided whether

Congress has avoided the constitutional pitfalls which await those who

attempt to legislate for the internal security of the nation.
The fact remains, however, that this act does raise serious constitu

tional problems which must eventually be decided by the Supreme Court.
The registration clause which orders a person whose name has been left
off a membership list supplied to the Attorney General to come forward
and register19 and indeed that part of the act which requires an officer of
an organization to come forward and register the members20 raises prob
lems under the self-incrimination clause of the fifth amendment. That
part of the act which orders organizations within it to identify their broad
casts and their publications as Communist-sponsored raises problems
under the freedom of speech and freedom of the press clauses of the first
amendment, and the fact that Congress has chosen to make preliminary
findings as to the nature of the Communist menace21 might be a denial

14 Communist Party v. Subversive Activities Control Bd, 96 U.S. App. D.C. 66, 223 F.2d
531 (1954).

15 Communist Party v. Subversive Activities Control Bd, 349 U.S. 943 (1955).
16 Communist Party v. Subversive Activities Control Bd, 351 U.S. 115 (1956).
17 Communist Party v. Subversive Activities Control Bd, appeal docketed, No. 11850,

U.S. App. D.C, June 17, 1956.
18 353 U.S. 657 (1957).
19 64 Stat. 995 (1950), 50 U.S.C. � 787 (1952).
20 64 Stat. 995 (1950), SO U.S.C. � 786(h) (1952).
21 64 Stat. 987 (1950), 50 U.S.C. � 781 (1952).
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of due process of law guaranteed by the fifth amendment. Further, the
argument can be made that Congress has set no standards within which
the Board is to act and therefore has given absolute discretion to the
Board such as to constitute an unconstitutional delegation of authority.
It will be the purpose and scope of this note to explore these constitutional
difficulties and to suggest methods by which the act can be improved.

II
Due Process

The constitutional attacks that can be directed against the act under
the aegis of the due process clause of the fifth amendment22 fall generally
into two categories. First, do certain facts as found by Congress and set
out in section 2 of the act constitute those kinds of facts which, consistent
with the limitations of due process, can only be proved in an adverse pro
ceeding at which the affected party has an opportunity to present his proof
of the falsity of the facts; second, does the imposition of sanctions with
out trial constitute a bill of attainder so as to work a denial of due
process?
Discussing these problems seriatim we reach first the argument that

Congress by its findings that there exists a "world Communist move

ment"23 and a "Communist movement in the United States" presenting "a
clear and present danger to the security of the United States"24 has

partially predetermined that fact which only the Board is empowered to

decide, namely, whether the Communist Party of the United States is a

"Communist-action organization" as defined by the act.25 In order to

understand this ground of attack it is necessary to distinguish between
two kinds of facts, i.e., legislative facts and adjudicative facts. Legislative
facts are those determined by the Congress itself. They are the grounds
which form the basis of Congressional action.26 In other words, they are

general factual conclusions which support the policy of a particular act

and can be attacked through the due process clause only by showing that

Congress in reaching these conclusions acted arbitrarily or unreasonably
or beyond its constitutionally delegated powers.27 By contrast, adjudica
tive facts are those which, consistent with due process, can only be found
by the Board in adverse proceedings at which time the organization has

22 U.S. Const, amend. V.
2* 64 Stat. 987 (1950), 50 U.S.C. � 781(1) (1952).
2* 64 Stat. 989 (1950), 50 U.S.C. � 781(15) (1952).
25 64 Stat. 989 (1950), 50 U.S.C. � 782(3) (1952).
2ft See Davis, Official Notice, 62 Harv. L. Rev. 537, 549-60 (1949).
2T United States v. Carolene Products Co, 304 XJS. 144, 152-53 (1938) ; Metropolitan Cas.

Ins. Co. v. Brownell, 294 US. 580, 584 (1935).
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the right to present its own witnesses and evidence and cross-examine
the witnesses of the Government. These are the facts which will bring a

particular organization within the purview of the statute.28
Applying these definitions to the facts which Congress has set forth in

the act29 it is clear that they are truly legislative facts. Due process in
adverse proceedings would not require formal proof of these basic facts;30
indeed, if it did, it would require so much proof that a hearing would

drag on interminably, thereby destroying the practical efficacy of the act.
Nor can the act properly be called a bill of attainder. Bills of attainder

are "legislative acts . . . that apply either to named individuals or to

easily ascertainable members of a group in such a way as to inflict punish
ment on them without a judicial trial."31 "Punishment is a prerequisite,"32
and the conduct punished must be past conduct.33
Although the punishment inflicted may be other than imprisonment,34

it is necessary that it be inflicted for past or prior conduct.35 But the
sanctions imposed by the Subversive Activities Control Act take effect
only after a determination that a group is a "Communist-action organi
zation" and then are imposed on persons presently members. It is
precisely this fact which prohibits the act from being classified as a bill
of attainder. Of course, the way is always open to a member to withdraw
from the Party before the order of the Board becomes final and thereby
remove himself from the effects of the sanctions.

Ill

Constitutionality of the Delegation of Power

The argument that Congress cannot delegate its power appeared early
in our judicial history. The Supreme Court first held that delegation of

28 Davis, supra note 26.
29 64 Stat. 987 (1950), SO U.S.C. � 781(1)-(15) (1952).
30 See Galvan v. Press, 347 U.S. 522 (1954), which appears to be dispositive of this

point, wherein the Court pointed out:
On the basis of extensive investigation Congress made many findings, including that in
� 2 (1) of the [Subversive Activities Control] Act that the Communist movement ... is
a world wide revolutionary movement whose purpose it is ... to establish a Com
munist totalitarian dictatorship. . . . Certainly, we cannot say that this classification
by Congress is so baseless as to be violative of due process and therefore beyond the
power of Congress.

347 U.S. at 529.
31 United States v. Lovett, 328 U.S. 303, 315 (1946).
32 Garner v. Los Angeles Bd, 341 U.S. 716, 722 (1951).
33 American Communications Ass'n, CIO v. Douds, 339 U.S. 382, 413-14 (1950).
34 Cf. United States v. Lovett, 328 U.S. 303 (1946) ; Ex parte Garland, 71 U.S. (4 Wall.)

333 (1866).
35 United States v. Lovett, 328 U.S. 303, 315 (1946).
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authority was within the power of Congress in the case of The BrigAurora,� decided in 1813. The opinion justified the practice on the
theory that Congress could legislate contingently, leaving to others the
task of ascertaining when the policy announced by Congress would be
come operative. Shortly after this case in a decision written by John
Marshall the Court again sustained a congressional delegation of author
ity,37 but this time on the theory that the delegatee was merely empowered
"to fill up the details" in the act.

This later theory serves as the basis for an attack on the Subversive
Activities Control Act since if the Board is to "fill up the details" it is
clear that Congress must give it standards by which to act. The op
ponents of the act would attempt to bring it within the reasoning of
Schecter Poultry v. United States38 and Panama Refining Co. v. Ryan,3*
both of which struck down a congressional delegation of power as a grant
of unfettered discretion. This delegation of power without concurrent
ascertainable standards, the argument runs, represents an unconstitu
tional delegation of authority which violates the concepts of separation
of powers. But a cursory inspection of the later decisions of the Supreme
Court upholding delegations of authority in extremely vague terms would

allay any qualms that the act could be called unconstitutional on this

ground. The Court sustained the delegation of authority to the Price
Administrator under the Emergency Price Control Act of 194240 in Yakus
v. United States41 with no more definite standards than to "ascertain and

give due consideration to," "so far as practicable," prevailing prices in a

designated base period.42 Also, the Court upheld the provisions of the Fair
Labor Standards Act of 193843 in Opp Cotton Mills Inc. v. Administra

tor,44 when, in fixing minimum wage rates, the Wages and Hours Admin
istrator was to "consider among other relevant factors" certain itemized
economic considerations.45
Viewed in the light of these precedents and the ephemeral standards up-

36 H U.S. (7 Cranch) 382 (1813) .

37 Wayman v. Southard, 23 U.S. (10 Wheat.) 1 (1825).
38 295 U.S. 495 (1935).
39 2'93 U.S. 388 (1935).
40 56 Stat. 23 (1942), as amended, 50 U.S.C. App. � 901 (1946).
41 321 U.S. 414 (1944).
42 Id. at 421.
43 52 Stat. 1060 (1938), as amended, 29 U.S.C. �� 201-17 (1952).
44 312 U.S. 126 (1941).
45 Id. at 143; see also Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940);

Mulford v. Smith, 307 U.S. 38 (1939) ; Hampton & Co. v. United States, 276 U.S. 394 (1928).
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held in them, it cannot be doubted that an attack on this ground has little

opportunity of receiving favorable consideration by any court.
It can not be said that the act itself is so vague that an organization

would be left uncertain as to its duties under it, for no one can be pun
ished for failure to register until the order of the Board is final.46 This
circumstance sufficiently distinguishes the act from the vague statute con

sidered in Winters v. New York*7 which itself operated as a prohibition,
the violation of which was a crime.

IV
The Fifth Amendment and Self-Incrimination

The constitutional questions in the area of the self-incrimination clause
of the fifth amendment arise from the registration provisions of the act.

Under the terms of the act a group found to be a Communist-action

organization by the Board is required to file the necessary registration
statements.48 In the event the organization fails to comply the duty
devolves upon its president and secretary49 and any other person whom
the Attorney General by his regulations should designate.50 In addition,
in the event there is no registration or a member's name has been omitted
from the registration list submitted, the individual member is required
to come forward and register himself.51 The penalties to be imposed in
the event of nonregistration are so severe52 that the act literally coerces

a person to come forward to register.
46 64 Stat. 993 (1950), SO U.S.C. � 786(c) (3) (19S2).
47 333 U.S. 507 (1948).
48 64 Stat. 993 (1950), SO U.S.C. � 786(a) (1952).
49 64 Stat. 995 (1950), SO U.S.C. � 786(h) (1952).
50 Under the regulations issued by the Attorney General the following officials have the

duty to register:
a) the president, chairman, or other person who is chief officer of the organization;
b) the vice-president or vice-chairman ;
c) the treasurer; and

d) members of the governing board, council or body.
28 C.F.R. � 11.205 (Supp. 1957).

51 64 Stat. 995 (1950), 50 U.S.C. � 787 (1952).
52 Section 15(a) provides:
If there is in effect with respect to any organization or individual a final order of the
Board requiring registration under section 7 or section 8 of this title�
(1) such organization shall, upon conviction of failure to register, to file any registration statement or annual report, or to keep records as required by section 7, be punishedfor each such offense by a fine of not more than $10,000, and
(2) each individual having a duty under subsection (h) of section 7 to register orto file any registration statement or annual report on behalf of Such organization andeach mdividual having a duty to register under section 8, shall, upon conviction of fail- ;
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It seems, however, that a member who is required to come forward and
register would in effect be admitting his membership in the Communist
Party and possibly even an intimate knowledge of its workings.53 Such
an individual would for all practical purposes be furnishing a link in the
chain of evidence needed in his prosecution under section 4(a)54 of this act
and/or under the Smith Act.55 It is submitted that these provisions
requiring an individual to come forward and register as a Communist are
a legislative attempt to prevent the invocation of the privilege against
self-incrimination. In short, the legal satisfaction of the statute requires
an incriminating action.

The act of registration by an officer of the Party raises a slightly dif
ferent problem. Since the privilege against self-incrimination is a personal
one and extends only to the person owning it, it is clear that the officer

ure to so register or to file any registration statement or annual report, be punished for
each such offense by a fine of not more than $10,000, or imprisonment for not more
than five years, or by both such fine and imprisonment.
For the purposes of this subsection, each day of failure to register whether on the part
of the organization or any individual, shall constitute a separate offense.

64 Stat. 1002 (1950), 50 U.S.C. � 794(a) (1952).
63 See Blau v. United States, 340 U.S. 159, 161 (1950) .

54 Section 4(a) provides:
It shall be unlawful for any person knowingly to combine, conspire, or agree with any

other person to perform any act which would substantially contribute to the establish

ment within the United States, of a totalitarian dictatorship ... the direction and con

trol of which is to be vested in, or exercised by or under the domination or control of,
any foreign government, foreign organization, or foreign individual ....

64 Stat. 991 (1950), 50 U.S.C. � 783(a) (1952).
65 The Smith Act provides:
Whoever knowingly or willfully advocates, abets, advises, or teaches the duty, neces

sity, desirability, or propriety of overthrowing or destroying the government of the

United States or the government of any state, territory, district or possession thereof,

or the government of any political subdivision therein, by force or violence, or by tne

assassination of any officer of any such government; or
Whoever with intent to cause the overthrow or destruction of any such government,

prints, publishes, edits, issues, circulates, sells, distributes, or publicly displays any

written or printed matter advocating, advising, or teaching the duty, necessity, desirabil

ity, or propriety of overthrowing or destroying any government in the Umted btates, Dy

force or violence, or attempts to do so ; or
_

Whoever organizes or helps or attempts to organize any society, group, or assembly

of persons who teach, advocate, or encourage the overthrow or destruction of any sucii

government by force or violence; or becomes or is a member of, or affiliates witn, any

such society, group, or assembly of persons, knowing the purposes thereof�

Shall be fined not more than $20,000 or imprisoned not more than twenty years, or

both, and shall be ineligible for employment by the United States or any department
or agency thereof, for the five years next following his conviction.
If two or more persons conspire to commit any offense named in this section, each oi

them shall be fined not more than $20,000 or imprisoned not more than twenty years
or both, and shall be ineligible for employment by the United States or any depart
ment or agency thereof, for the five years next following his conviction.

18 U.S.C. � 2385 (Supp. IV 1952).
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cannot assert it as a protection for third parties whom he is required to

register.56 But merely requiring an officer of the Communist Party to

come forward and register the members is equivalent to an admission

by that person of his own membership in the Party. In the light of the
fact that the Supreme Court in the Blau57 and Quinn56 cases has held that
an admission of membership itself is protected by the privilege against
self-incrimination, the officer of the party who under the act is required
to come forward is denied the protection of the doctrine of these cases.

The court of appeals in the appeal from the first ruling of the Board did
not pass on this precise point. Rather they held, relying on United States
v. White,59 that the officers of the Party could not invoke the self-
incrimination clause as a defense against an order to register.60
The White case, according to the court, held that the privilege is not

available to the officers of an unincorporated association as a defense

against a subpoena duces tecum ordering them to produce the records of
their organization. While the holding of the case was correctly stated by
the court of appeals, an attempt to dispose of the self-incrimination prob
lems raised by the registration provisions of this act by analogy to White
does not seem to be justified.
Disregarding for the moment the fact that merely coming forward to

register other people may be incriminating in itself, and addressing our

selves only to the problem of whether the White case provides sufficient
answer to the challenge of the fifth amendment, it is important to keep in
mind the caveat of the Supreme Court in Wilson v. United States.61
There, the Court, faced with the plea of self-incrimination by an officer
of a corporation under a subpoena duces tecum pointed out, with striking
appropriateness to this problem, that "there is no question, of course,
of oral testimony, for he [the defendant] was not required to give any."82
And in Shapiro v. United States63 the Court said, "Of course all oral
testimony by individuals can properly be compelled only by exchange
of immunity for waiver of the privilege."64 The reason that these state-

56 Rogers v. United States, 340 U.S. 367 (1951).
57 Blau v. United States, 340 U.S. 159, 161 (1950).
58 Quinn v. United States, 349 U.S. 155, 162 (1955).
59 322 U.S. 694 (1944).
60 Communist Party v. Subversive Activities Control Bd., 96 U.S. App. D.C. 66, 81-82, 223

F.2d 531, 546-47 (1954).
61 221 U.S.361 (1911).
62 Id. at 377.
63 335 U.S. 1 (1948).
64 Id. at 27.
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merits, indicating a distinction if oral testimony were involved, take on

special significance in the present context is because the act does not
require merely the production of records. Indeed, it does not require
records at all. On the contrary, it requires the officers to prepare and file
original statements.65 The execution of a registration statement could
require an individual to transpose specified information from the organi
zation's records to the registration statement. But the act does not require
that the organization keep records prior to registration. Consequently, the
officer could be forced to execute the registration statement by relying on

his own knowledge. In such a case, the officer is doing more than produc
ing records required by statute and identifying them; he is disclosing
other matters of his personal knowledge; and, for the purposes of inquiry
in this area, there seems to be little if any difference between forcing him
to speak and forcing him to write.
The court of appeals suggested that the statements required are mere

reproductions of, or extracts from, the organization records and therefore
auxiliary to the records themselves.66 But this explanation is inadequate
since the act does not require the records to be produced, nor does it state
what will be the ultimate source of information. It is quite possible that
the information required to be divulged, coming, as some of it must, from
the mind of the officer, should be considered oral and therefore protected
by the privilege.67
But it is submitted that the reliance of the court of appeals on the White

case does not reach the heart of the problem in this area. In the White
case the assertion of the privilege was attempted because the records
would have been incriminatory. Under the present act the mere ap
pearance of a party officer qua officer, albeit with the records, would
without doubt incriminate him. This we perceive to be the vital issue
involved. Such involuntary identification has been held to be self-in-

85 64 Stat. 993 (1950), SO U.S.C. � 86(d) (1952).
66 Communist Party v. Subversive Activities Control Bd, 96 U.S. App. D.C. 66, 82, 223 F.

2d 531, 547 (1954).
67 See Curcio v. United States, 345 U.S. 118 (1957) ; United States v. White, 322 U.S.

694, 698-99 (1943) (dictum) ; Wilson v. United States, 221 U.S. 361, 385 (1911) (dictum).
See also United States v. Daisart Sportwear, Inc., 169 F.2d 856 (2d Cir. 1948), rev'd on

other grounds, 337 U.S. 137 (1949), wherein the court remarked:
The further point is made that Smith, in effect, but summed up what the books of
the corporation contained. Coupled with this is the contention that an individual may
be compelled to give oral testimony that is explanatory of its records ....
We think, though, the production of records must be distinguished from oral testimony
as to what the records would contain, had they been produced.

169 F.2d at 862.
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criminating in the Blau case and thus protected.*8 Of course, no such

problem was in the White case because it is not incriminating to appear
simply as an officer of a labor union.
The fifth amendment difficulties are further compounded by the fact

that the act does not provide any opportunity for the assertion of the

privilege either by the members who are forced to register or by the

officers. After the Board hearings have concluded the officers must file
the registration statement within thirty days after a registration order be
comes final69 or subject themselves to an indictment under section 15(a).70
Nothing but a time lapse intervenes between failure to file and indict
ment. Of course, the officers could create an opportunity to claim the

privilege by notifying the Attorney General that they will not file the

registration statement because to do so might incriminate them. But
such a notification, whether the inference should or should not be drawn,71
would in practical effect be an admission to the chief prosecutor that the
individuals are members of the Communist Party. Under the Blau ruling
such an admission would be privileged because of its incriminating nature.
It is difficult to avoid the conclusion that requiring the officers to assert
the privilege in this manner would be the equivalent of requiring them to
incriminate themselves by filing the statutory statement.

It is quite true that a satisfactory grant of immunity would obviate the
problems with respect to the self-incrimination clause. Of course, to have
the desired effect the immunity must be coextensive with the privilege.72
The act does contain a section which ostensibly conveys immunity from
prosecution in certain instances.73 Specifically, it provides that the hold
ing of office or membership in a Communist organization shall not, per
se, constitute a violation of section 4(a) or any other criminal act. But
this apparent congressional grant of immunity is actually no immunity at
all. For the fact of the matter is that neither section 4(a) nor any other
criminal statute make membership per se a crime. Indeed we have serious
doubts if such a statutewould ever be upheldwith its obvious constitutional

68 340 U.S. at 161.
69 64 Stat. 993 (1950), SO U.S.C. � 786(c) (1952).
70 64 Stat. 1002 (1950), 50 U.S.C. � 794(a) (1952).
71 See Griswold, The Fifth Amendment (1955) (should not be drawn) ; McManus, The

Natural Law and the Fifth Amendment, 24 Journal of the D.C. Bar Ass'n 176 (1957) (should
be drawn) ; Hook, The Fifth Amendment and Common Sense (1957) (not unreasonable to
draw it) ; Huard, The Fifth Amendment�An Evaluation, 42 Georgetown L.J. 345 (1954)(general considerations) .

72 Counselman v. Hitchcock, 142 U.S. 547, 564-65 (1892).
73 64 Stat. 992 (1950), 50 U.S.C. � 783(f) (1952).
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deficiencies. The immunity section also provides that the fact of registra
tion of any person under sections 7 and 8 shall not be admissible in a prose
cution under section 4(a) or for any other crime. However, the immunity
bath here, concerned as it is only with admissibility of the fact of registra
tion, is clearly not coextensive with all matter with which the compelled
admissions are concerned. This is true for two reasons. First, in requiring
a person to come to the Attorney General and register himself as a Com
munist, the act has forced an individual who might possibly be unknown
to identify himself as a Communist merely by carrying out the statutory
mandate. Although the fact that he registered cannot be used as evidence
against him, his coming forward can give rise to an investigation to obtain
evidence apart from the fact of registration. For example, assuming
there exists a statute stating "all those who have committed robbery
within the past year must come forward and register, and the fact of such
registration will not be used as evidence against them." While the fact of
registration may not be used, by the very act of coming forward to

register, an individual will indicate that he has committed robbery and
will lay himself open to investigation which could result in an indictment
and possibly conviction without the formal introduction into evidence of
the fact of registration. Of course, robbery is a crime and Communist

membership is not, but the Blau case has held that it is mcriminating and,
therefore, protected. Hence, for the purposes of the fifth amendment, the
two situations have the same legal effect.
Another and separate reason that merely granting immunity as to the

fact of registration is not coextensive with the privilege is that the

protection of the immunity provision does not extend to what is furnished in
the statement. If it is true, as set forth above, that the information

required to be divulged is to be considered the same as oral incriminating
testimony, then it is patent that the immunity must also extend to that
information.
From the foregoing discussion it is clear that the difficulties engendered

by the registration provisions of the act raise fifth amendment problems of

considerable complexity. Nevertheless, it is possible to obviate these areas

of doubt and difficulty with an immunity statute similar to the Witness

Immunity Act.74
V

The First Amendment and Prior Restraints

The recording and labeling provisions of the Subversive Activities Con
trol Act operate as prior restraints on protected, as well as unprotected,

74 18 U.S.C. 3486 (Supp. IV 19SS) ; Ullman v. United States, 350 U.S. 422 (1956) (upheld).
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expression, and thereby violate the first amendment. It is a well-
established constitutional principle that statutes affecting speech, press,
and assembly must be narrowly drawn to remedy a substantive evil which
the legislature is authorized to control. And a statute which penalizes both
innocent conduct and conduct outside the scope of protection of the first
amendment is invalid.75
At the outset of this note it was indicated that section 10 of the act re

quires an organization which is a Communist-action group to label all its
interstate publications and broadcasts as emanating from a Communist
source. These labeling provisions make no distinction between the meri
torious and the meritricious utterances of the Communist Party. On its
face such labeling imposes a prior restraint upon all expressions of the
Communist Party, transmitted in interstate commerce, by mail, or by
broadcast, regardless of content. To pose the problem in the form of a
question: can the Party's peaceful expressions be restrained by all-in
clusive measures under the guise of restraining its subversive utterances?
The only constitutionally correct answer is that it cannot.
Since the accusation of Communism has been held to be defamatory

per se,76 labeling communications as communist will be, in effect, a

stigma upon all material issued by the Party. The acknowledged pur
pose for registration is "to expose the Communist movement and protect
the public against innocent and unwitting collaboration with it,"77
and it can be safely assumed the purpose for labeling is the same. But
such public awareness would be purchased at the price of the Party's
right and the rights of Party members to be heard in the market place of
ideas. There is a passage in American Communications Ass'n, CIO v.

Douds which strikes at this very point:
Under some circumstances, indirect "discouragements" undoubtedly have the same

coercive effect upon the exercise of First Amendment rights as imprisonment, fines, in
junctions or taxes. A requirement that adherents of particular religious faiths or political
parties wear identifying arm-bands, for example, is obviously of this nature.78

From labels to arm-bands is a very short step. Any distinction that
might be drawn would be devoid of legal significance. For what is being
suggested falls within the language of De Jonge v. Oregon:

75 Cantwell v. Connecticut, 310 U.S. 296, 308 (1940) ; Thornhill v. Alabama, 310 U.S. 88,
97-98, 101-02 (1940).
78 Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 139 (1951). See also

Annot, 33 A.L.R.2d 1196, 1208-14 (19S4).
77 S. Rep. No. 1358, 81st Cong, 2d Sess. 3 (19S0).
78 American Communications Ass'n, CIO v. Douds, 339 U.S. 382, 402 (1950).
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The question, if the rights of free speech and peaceable assembly are to be preserved, isnot as to the auspices under which the meeting is held but as to its purpose; not as to the
relations of the speakers, but whether their utterances transcend the bounds of the
freedom of speech which the Constitution protects.79
The point of this passage, and it is a valid and important one, is that

the Government's power to restrict speech is based on what is said and
not who says it. This is the underlying difficulty of those sections of the act
which restrict first amendment privileges. It is basically for this reason
that the analogy between this act and the mail fraud cases is inaccurate
and illogical. On the one hand the restraint is on the character of the
mail; on the other on the identity of the sender. A post office fraud order
which withstood an attack based on the first amendment was an order
which was limited to communications relating to the particular fraudulent
scheme, leaving other communications of the offending publication un

touched.80 The carefully chosen language of the Read Magazine case is
impossible to apply by any form of analogy to our problem. For when
ever all the communications of an individual or society are restricted
then even innocent or protected communications are restricted. There is
no basis for an adequate distinction between protected and unprotected
conduct when a criterion of "who" rather than "what" is used.
It is true that there is some similarity between the registration provi

sions of the Lobbying Act81 and this act, but this similarity breaks down
when we compare the effect of labeling upon the Communist Party and

registration upon the special lobbying interests "masquerading as pro
ponents of the public weal."82 In a sense it is the very nature of the
Communist Party which demands more careful restrictions than must be

given lobbying interests or any other such group. The "arm-band"

language of the Douds case83 would not be applicable to a lobbying
group. The effect of lobbying registration is that the source of lobbying
interests are made known; the effect of labeling communications of the
Communist Party would be a prior restraint of matters both innocent and

threatening.
The freedoms of the first amendment are not absolute,84 but when the

Government in the exercise of its powers to effect the common good
79 De Jonge v. Oregon, 299 U.S. 353, 365 (1937).
8� Donaldson v. Read Magazine, Inc., 333 U.S. 178, 191-92 (1948).
81 60 Stat. 841 (1946), 2 U.S.C. � 267 (1952).
82 United States v. Harriss, 347 U.S. 612, 625 (1954).
83 299 U.S. at 365.
8* Dennis v. United States, 341 U.S. 494, 508 (1951) ; Schenck v. United States, 249 U.S.

47, 52 (1919).
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attempts to restrict speech, it may not use a sweeping saber but with a

foil must touch the mark. Such restrictions must meet the standards of

constitutionality. It is submitted that the restrictions of this act are too

general to satisfy these standards.

VI

Conclusion

We have attempted to analyze the constitutional difficulties arising
under the present Subversive Activities Control Act and have considered
these difficulties within four problem areas: due process, delegation of

powers, self-incrimination, and free speech. We have concluded that the
act as now written satisfies due process and involves a proper delegation
of powers but is violative of the privilege against self-incrimination and is
an unwarranted prior restraint on privileged speech.
The legislation required to correct the self-incrimination abuses is

relatively simple. What is needed is an immunity provision that is ap
plicable to the requirement of registration and is at the same time co

extensive with the privilege. The problem of free speech arises from too

broad a restriction based on who speaks rather than what is spoken. The
result is that protected conduct is treated the same as unprotected con

duct. In order to attain constitutionality this infirmity must be corrected
but it is difficult to do so without introducing the criterion of "what is
spoken" which would mitigate, to the point of destruction, the effective
ness of the act. We have in focus here the conflict between freedom and
security, and no merely pragmatic choice will be satisfactory. An adequate
exposition of a democracy's approach to this problem is called for and
nothing less will do.

Transferring from the abstract discussions of the act's constitutional
infirmities to the practical efficacy of the act we face some additional
questions. Of the sanctions involved, such as denial of employment,85
denial of tax deductions,86 denial of passports,87 and labeling, three are

85 3 C.F.R. 129 (Supp. 1947) (Exec. Order No. 983S) ; Bailey v. Richardson, 86 U.S. App.
D.C. 248, 182 F.2d 46 (1950), aff'd per curiam, 341 U.S. 918 (1951). See also 3 C.F.R. 72
(Supp. 1953) (Exec. Order No. 10450 extending the security program to all branches of the
Government) .

86 U.S. Treas. Dep't Press Statement No. S-613, Feb. 4, 1948, 5 CCH Fed. Tax Rep.
H 6075 (1948).

87 44 Stat. 887 (1926), 22 U.S.C. � 211(a) (1952); 32 Stat. 386 (1902), 22 U.S.C. � 212
(1952); 22 C.F.R. � 51.135 (Supp. 1957); Briehl v. Dulles, No. 13317, U.S. App. D.C,
June 27, 1957.
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adequately provided for by other legislation and the fourth we submit
is unconstitutional.
In the first sentences of this note we mentioned that it is now seven

years since the passage of the act and the Party still is not bound to
register. The present status of the case gives no immediate promise of
final adjudication. And even in the event that the Party is finally required
to register, it could well mean that the Party will only disband and
reorganize in an attempt to require further Board action. Such dilatory
practices can make a mockery of justice, but impatience is the mother of
poor legislation. Though Communism is the greatest threat that democ
racy has ever faced, supreme care must be exercised in legislating and
adjudicating against it, for a victory won by sacrificing constitutional
guarantees is won at too great a cost.

JOHN P. SULLIVAN

DAVID N. WEBSTER

PRICE DIFFERENTIALS AND THE QUANTITY LIMIT
PROVISO

By section 2(a) of the Clayton Act,1 as amended by the Robinson-
Patman Act,2 Congress has made it "unlawful for any person engaged
in commerce ... to discriminate in price between . . . purchasers of
commodities of like grade and quality . . . where the effect of such
discrimination may be ... to lessen competition or tend to create a

monopoly . . . ."3 The section provides, by way of exception, that price
differentials may be justified if they represent an "allowance for differ
ences in the cost of manufacture, sale, or delivery resulting from the

differing methods or quantities in which such commodities are to such

purchasers sold or delivered . . . ."4 But even these price differentials

may be prevented to some extent by the rule-making authority vested
in the Federal Trade Commission under the "quantity limit" proviso
added to the Clayton Act in 1936 by the Robinson-Patman Act.5 This

1 Act of October IS, 1914, c. 323, 38 Stat. 730 (codified in scattered sections of IS, 18, 28,
29 U.S.C.).

2 49 Stat. 1S26 (1936), IS U.S.C. � 13 (19S2).
3 Ibid.
4 Ibid.
5 "Provided, however, that the Federal Trade Commission may, after due investigation
and hearing to all interested parties, fix and establish quantity limits, and revise the
same as it finds necessary, . . . where it finds that available purchases in greater quanti
ties are so few as to render differentials on account thereof unjustly cliscriminatory or
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provision authorizes the Commission to limit price differentials even

when otherwise cost-justified, if it finds after a full hearing on the
matter that the number of purchasers who are available to take ad

vantage of the quantity discounts are so few as to render the resulting
differentials "unjustly discriminatory" or "promotive of monopoly."
Although given this power in 1936 the Commission did not attempt to

use it for sixteen years until in 1952 it issued its now celebrated Quantity-
Limit Rule 203-1.6 This, the Commission's only attempt to utilize the

rule-making power in section 2(a), provided in pertinent part that "the
quantity limit as to replacement tires and tubes made of natural or

synthetic rubber for use on motor vehicles as a class of commodity is

twenty thousand pounds ordered at one time for delivery at one time."
In practical effect this rule attempted to prohibit price differentials based
on quantity purchases of tires and tubes if the purchase was more than

twenty thousand pounds. In other words it set an upper limit beyond
which discounts would be unlawful.

Shortly after the issuance of the rule a number of complaints were

filed by manufacturers, producers, and dealers of tires and tubes chal

lenging its validity.7 The cumulative effect of their various complaints
may be distilled to three basic arguments: first, that the Commission
had failed to make the finding required by the quantity limit proviso, to
wit, "that available purchasers . . . are so few as to render differentials
on account thereof unjustly discriminatory or promotive of monopoly";
second, that before promulgating the rule the Commission failed to hold
a full hearing required by section 2(a); and third, that the conclusions
of the Commission were based on misinterpretations of the "quantity
limit" proviso. On cross motions for summary judgment the United States
District Court for the District of Columbia granted plaintiffs' motion,
holding that "the statutory finding expressly required by Act of Congress
as a basis for the order has not been made; and that therefore the order
should not stand."8 On February 28, 1957, the United States Court of
Appeals for the District of Columbia Circuit affirmed, for the same

promotive of monopoly in any line of commerce; and the foregoing shall not be con

strued to permit differentials based on differences in quantities greater than those so
fixed and established. ..."

49 Stat. 1526 (1936), IS U.S.C. � 13 (1952).
� The Rubber Tire Industry, Quantity-Limit Rule 203-1, 16 C.F.R. � 310.1 (Supp. 1957).
7 B. F. Goodrich v. FTC, CCH Trade Reg. Rep. (1952-53 Trade Cases) J 67367, at 67938

(D.D.C. November 25, 1952).
8 B. F. Goodrich v. FTC, 134 F. Supp. 39, 41 (DD.C. 1955).
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reason as that put forth by the lower court, that the Commission had
failed to make the requisite statutory finding.9
Since the court disposed of the case on the narrow ground already

mentioned it was not necessary to reach the argument that the Commis
sion's action was based on a misinterpretation of section 2(a). Specif
ically, it is an issue of whether section 2(a) gives to the Commission
the authority to curtail price differentials based on different methods of
distribution as contrasted with price differentials based on quantity
discounts.10 Since the question will undoubtedly arise again in any future
exercise of the "quantity limit" rule-making power it will be the purpose
of this note to focus specifically on the issue as formulated.
As indicated in the preliminary statement of the problem, section

2(a) of the Clayton Act, as amended, outlaws price discrimination
generally. The cost-justification provision, however, permits certain price
differentials, and in so permitting, apparently recognizes a distinction
between quantity discounts on the one hand and method differentials
on the other:

Provided, that nothing in the statute shall prevent differentials which make only
due allowance for differences in the cost of manufacture, sale or delivery resulting
from the differing methods or quantities in which such commodities are to such

purchasers sold or delivered.11

Immediately following this provision in the statute is the "quantity
limit" proviso which gives to the FTC the power to limit by their rule

making authority "differentials based on differences in quantities." As
is apparent the provision makes no mention of method differentials.

Thus, merely by reference to the face of the statute itself, the conclu
sion seems inescapable that Congress in granting the rule-making au

thority to the Commission was aware that the distinction does in fact

exist.

Indeed, the conclusion that Congress understood the act to take ac

count of two distinct and alternative justifications for price differentials

8 FTC v. B. F. Goodrich, 242 F.2d 31 (D.C. Cir. 1957).
io The manuacturers and distributors cited the fact that some services preformed by mass

distributors under cost-plus contract included providing their own brand name and adver

tising the products. They took delivery F.O.B. at the producer's plant, not F.O.B. their

own place of business, designated the raw materials from which the products were made

as well as the molds used, waived the right to return defective tires, and generally under

took huge expenses from wholesaling and carrying a large stock of slower-moving tires. It

was, therefore, claimed that the larger discounts given to these companies merely reflected

the saving from these services.
H 49 Stat. 1526 (1936), 15 U.S.C. � 13 (1952). (Emphasis added.)



1957-58] Notes 317

finds further support in the somewhat lengthy congressional history of
the amendment. The Chairman of the House Managers of the Con
ference Committee on H.R. 8442, in submitting the conference report
to the House stated, "the differential granted a particular customer must
be traceable to some difference between him and other particular cus

tomers, either in the quantities purchased by them or in the methods

by which they are purchased or their delivery taken."12 The Senate

Judiciary Committee characterized the quantity limit provision as "de

signed to enable . . . determination of quantity limits as to various com

modities, beyond which, quantity price differentials shall not be per
mitted . . . ."13 The House Judiciary Committee in considering the

rule-making authority to be conferred on the Commission by the "quan
tity limit" proviso stated, "It is not designed to confer upon the Commis
sion carte blanche authority to regulate quantity discounts without rule
or guide, but only to permit it to fix limits in quantities for which

quantity price differentials may be granted . . . ."14
This differentiation between the two justifications for price differences

in the first proviso when contrasted with the complete absence to refer
ences to method differentials in the rule-making power seems clear. It
apparently convinced the Attorney General's committee established
to study the antitrust laws. Their report states: "the quantity limit
proviso strikes only at quantities but not methods of economical market
ing, so that the efficient types of mass distribution other than quantity
sales are legally unaffected."15
If anything further is necessary to show that Congress recognized the

distinction it may be supplied by analyzing the reasons that Congress
considered such a provision necessary; that is to say, what situations the
Congress wished to remedy when it granted this power to the Commis
sion. Fundamentally, the quantity limit proviso was aimed at excessive
discounts that fostered monopoly. The concern of Congress, reflected
by the grant of authority to the Commission to place a limit on the size
of quantity discounts, was always grounded on the disadvantages in the
competitive race suffered by the small purchaser whose business was
not large enough to qualify for a large quantity discount enjoyed by
some rivals. The cause of their competitive handicap was recognized

12 80 Cong. Rec. 9417 (1936). (Emphasis added.)
13 S. Rep. No. 1520, 74th Cong, 2d Sess. (1936). (Emphasis added.)
14 H.R. No. 2287, 74th Cong, 2d Sess. (1936). (Emphasis added.)
15 Report of the Attorney General's National Committee to Study the Antitrust Laws

176 (1955).



318 The Georgetown Law Journal [Vol. 46: p. 314
by the Congress as being discriminatory quantity discounts that one or
two giant buyers in the industry succeeded in extracting from helpless
sellers.
Senator Logan's explanation to the Senate concisely defines the aim

of the provision, and its relation to the Commission's rule-making
authority:
The discounts which they receive by reason of the size of their purchases must be

unjustly discriminatory or promotive of monopoly before the Federal Trade Com
mission- may consider them .... What we had in mind in consideration of this
provision was that there might be one concern or two concerns with such tremendous
purchasing power that they could buy in [such] tremendous quantities that they
would be buying without competition, and that if such an occasion should arise,
and the discounts secured by reason of large purchases would tend to promote
monopoly or be unjustly incriminatory, then the Federal Trade Commission, after
hearing all parties, should have the power to say: "Above a certain quantity you
shall not have any quantity discounts."16

Furthermore, Congress demonstrated with equal clarity that it recog
nized the fact that the economical methods of distribution would result in
price differentials which, it felt, would be justifiable. While discussing the
version of the amendment which was finally approved in conference, the
chairman of the House Conferees explained the meaning of price dif
ferentials which reflected economical methods of distribution. He listed
five examples as illustrative of methods of sale or delivery�distinct from

quantity considerations�that could be legitimately reflected in price:
(1) As between purchasers in equal quantities; for example, where one takes multiple
store-door delivery, and the other single warehouse delivery, with consequent savings
in trucking and other delivery costs to the seller, that saving may be expressed in a

price differential;
(2) Or where one places a single order calling for periodic deliveries over an extended
period of time, whereas the other places smaller successive orders requiring more

frequent and therefore more costly salesman solicitation, such a difference in cost

may be expressed in a price differential;
(3) Or where one customer, devoid of storage facilities, requires spot deliveries
during the rush of the season, or which the manufacturer must produce in advance
and store himself in order to make the fullest utilization of his plant capacity, while
another customer orders for delivery in off seasons, handling the storage himself and
saving the manufacturer that cost, such a saving may be expressed in a price differ
ential;
(4) Or where one customer orders from hand-to-mouth during the rush of the
season, compelling the employment of more expensive overtime labor in order to

nil his order; while another orders far in advance, permitting the manufacturer to

16 80 Cong. Rec. 6428 (1936). (Emphasis added.); see also, 80 Cong. Rec. 6281 (1936);
80 Cong. Rec. 9417 (1936).
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use cheaper off season labor, with the elimination of overtime, or perhaps to buy
his raw materials at cheaper off season prices, such savings as between the two

customers may likewise be expressed in price differentials;
(5) So also where a manufacturer or merchant sells to some customer through
traveling salesman solicitation, to others across the counter, and to others by mail
order from catalog, price differentials may be made to reflect the differing costs of
such varying methods of sale.17

In the view of Congress, moreover, this recognition of permissible
differentials would further the public interest by assuring:
to the mass distributor, as to everyone else, full protection, in the use and rewards
of efficient methods in production and distribution. . . . There is no limit to the
phases of production, sale and distribution in which such improvements may be
devised and the economies of superior efficiency achieved, or from which economies,
when demonstrated, may be expressed in price differentials in favor of the particular
customer whose distinctive methods of purchase and delivery make them possible.18

Apparently it was also the opinion of the FTC, at least in 1944, that the
rule-making authority would not allow them to prevent price differentials
which were grounded on economical methods of delivery.19
In spite of the foregoing the Commission did not agree. It based its

reasoning on the assumption that any difference in price, although desig
nated a method differential, if associated with the purchase of large
quantities is necessarily due to quantity. In support of this position the
Commission pointed out that under the unamended section 2 of the
Clayton Act differentials were permitted when they made "only due al
lowance for the difference in the cost of selling or transportation," but
those differentials which were on account of quantity were allowed with
out regard to whether they merely reflected differences in cost. In a pro
ceeding under that unamended section,20 a price differential arising out
of a cost-plus contract could not be justified on the saving in cost.

Nevertheless, it was successfully contended by Goodyear that the dis
crimination was actually on account of quantity and for that reason was

not required to be cost justified.21 The court found that even if it were

17 80 Cong. Rec. 9417 (1936).
18 Ibid.
19 See testimony of William T. Kelly in Hearings on the Distribution of Motor Vehicle

Tires Before the Committee on Banking and Currency of the Senate, 78th Cong, 2d Sess,
pt. 2 at 172-174 (1944). Kelly, then chief counsel of the Commission, proposed that the
proviso be amended to cover method differentials stating that it could not be made opera
tive in the tire industry because of the existence of wide spread method differentials.
His suggestion was not adopted.
20 Goodyear Tire & Rubber Co, 22 FTC 232 (1936).
21 Goodyear Tire & Rubber Co. v. FTC, 101 F.2d 620 (6th Cir. 1939).
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under a cost-plus contract the differential was in fact on account of
quantity where an unusually large volume was expected and did
result. Using this as a basis the Commission reasoned that if large
quantities are involved the differentials are on account of quantity even

though under other methods or arrangements however designated or

justified.
Thus, said the Commission, Congress, aware of the Goodyear case and

its implications, amended the act, and the Robinson-Patman "quantity
limit" proviso was added. The "quantity limit" proviso rule-making power
then extends both to quantity discounts and other differentials as well
because if they dealt in large volume, under the doctrine of the Goodyear
case they would be quantity discounts. And, of course, in the instant
proceeding the Commission had statistics to show larger discounts for
methods distribution had in fact been given to the large-quantity pur
chasers.22
The Commission finds that the differentials on the greater quantities are in fact

on account of quantity although, unlike those on the smaller quantities generally sold
to dealers under quantity-discount schedules, they are not expressly stated to be on

account of quantity but arise principally in connection with negotiated cost-plus
contracts entered into between manufacturers and the few large so-called mass

distributors. If, in this proceeding or in proceedings to enforce the quantity-limit
rule, it could be successfully contended that cost differences resulting from differing
methods justified larger differentials on the greater quantities, the quantity-limit
proviso would have the same loophole with respect to other-than-quantity differentials
that unamended section 2 had with respect to quantity differentials. The adminis
trative, judicial and legislative history of quantity differentials under the Clayton
Act show that it was not the intent of Congress that the quantity-limit proviso
should have such a loophole.

The amended cost proviso closed the loophole through which Goodyear had escaped
by enacting that "nothing . . . shall prevent differentials which shall make only
due allowances in cost . . . resulting from differing methods or quantities". Under
that language two separate and distinct categories of differentials (one on "account
of quantity", and the other "on account of method") are not recognized or created;
but all differentials are limited to those that can be justified by differing methods,
differing quantities, or both, with no necessity for distinction.23

Even granting the premise of the argument, i.e. that it was not the
intent of Congress to leave a loophole, and that the larger distributors

22 Statement of Basis and Purpose of Quality-Limit Rule 203-1, Joint App, pp. 21-22,
B. F. Goodrich v. FTC, 134 F. Supp. 39 (D.D.C. 19SS).

23 Id. at 22-23.
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have received greater discounts due to more efficient methods of distribu
tion of large-quantity purchases, it is difficult if not impossible to ignore
the plain words of the statute and the extensive legislative history. To

repeat, section 2(a) permits price differentials "resulting from . . .

different methods or quantities," and the "quantity limit" proviso vested

authority in the FTC to "establish quantity limits . . . where it finds
that available purchasers in greater quantities are so few as to render
differentials on account thereof unjustly discriminatory . . . ."
The argument based on the Goodyear case is likewise open to question

because of the distinction between that case and the Goodyear case.
The Goodyear case arose on review of a cease and desist order en

tered by the FTC under unamended section 2 of the Clayton Act. At
that time the act permitted differentials on account of differences in

quantity and this although the differential represented a sum larger
than the actual cost saving. It contained nothing whatever about method
differentials. In the Goodyear case the amount of the differential ad

mittedly exceeded the cost saving. The Commission argued that a

differential was not on account of differences in quantity if it exceeded

by more than a negligible amount a due allowance for the actual saving
in cost. On appeal the court set aside the FTC order on the ground
that the Commission had found no standard by which a quantity dis
count could be limited except by its relation to the saving in cost and
this the court held was unacceptable.24
Thus, the precise holding of the court was that, with such a law

to administer, the FTC had a duty to establish a standard of judgment
for determining when a differential was or was not on account of
quantity, other than whether it made approximately due allowance of
cost differences. Having failed to set up such a standard, the court
ruled that the FTC had erred in ordering a discontinuance of the
differential.

Since the applicable law then did not provide for or refer to method
differentials, and since the only matter decided by the Goodyear case
was that price differentials not cost justified are not necessarily deemed
to be on account of quantity, that decision does not appear to be sup
portive of a proposition that price differentials which are cost justified
on the basis of method are necessarily to be deemed quantity differ
entials when greater quantities result.
It is submitted that the background of the "quantity limit" proviso is

Goodyear Tire & Rubber Co. v. FTC, 101 F.2d 620 (6th Cir. 1939).
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indicative of a legislative purpose to preserve the development of modern
marketing methods by permitting price differentials corresponding to
economical methods of distribution. It seems similarly evident that
Congress intended to bar excessive quantity discounts extorted by
monopolistic buyers and preserve the benefits of economical methods of
distribution.

RAYMOND G. LARROCA

THE EFFECT OF ACTS AND DECREES OF NON-RECOGNIZED
GOVERNMENTS UPON PRIVATE LITIGANTS

I

Introduction

On May 15, 1956, the English Court of Appeals handed down an opinion
in the case of Luigi Monta v. Cechojracht Co.1 This decision suggested
a healthy trend in English cases, and liberal support for a parallel legal
course which American courts might follow. The obstacles presented by
such a course, however, warrant a discussion of the problems involved.
In the Cechojracht case a Czech business man chartered an Italian ves

sel, called the "Marilu," under a contract which provided that the char
terer would pay half of the freight at the outset and the rest upon the

completion of the voyage. A Chamber of Shipping war-risk clause, in
corporated into the contract, recited that, "The ship shall have liberty to

comply with any orders . . . given by the government of the nation under
whose flag the vessel sails ... or by any other government . . . ," and that
seizure by such governments would not relieve the charterer of his obliga
tion to pay the balance of the freight. The contract also provided for ar
bitration in London. The "Marilu" was seized by the Nationalist Chinese
Government and its cargo confiscated at Formosa. The shipowner sued
for the balance of the freight in London. Charterer denied liability on

the ground that the "any other government" section of the war-risk
clause did not mean a government not recognized by the British Govern
ment and that the court was conclusively bound by the foreign office pro
nouncements of non-recognition. In holding for the shipowner, the court

stated that the finding of fact of a government on Formosa and the
exercise of confiscation of the cargo by that government was conclusive
within the meaning of the clause, and it mattered not that the govern
ment did not embrace the whole Chinese race or Chinese territory; that
the foreign office statements of non-recognition of Nationalist China were

1 [1956] 2 Q.B. 552. See 51 Am. J. IntT L. 113 (1957).
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not conclusive, because the contract as made by the shipowner and char
terer did not contemplate that the existence of a government under the
war-risk clause would be dependent upon recognition or non-recognition
by the British Government; and that no rule of law restricted evidence
to statements of the Foreign Office.
In this country and Great Britain courts generally have not ignored

statements of the political department in determining the rights of private
litigants.2 In fact, the root of the problem lies in too strict an adherence
to the rule that recognition or non-recognition is determined from the
acts or statements of the political arm of the government3 and that the
courts are conclusively bound thereby. Further difficulty stems from the

comparatively late development of withholding recognition of an estab
lished state for long periods of time because the policy or ideology of
such state is considered undesirable.4
Afraid lest they embarrass the State Department, courts have treated

the acts and decrees of unrecognized governments as nullities. As
will later be shown, inroads have been made towards alleviating the
harsh results of this approach. Nevertheless, it is important to bear in
mind that such mitigation has been limited to certain isolated situations.

Thus, the acts and decrees have been given effect when intended to

operate only in the acting state, and where the rights of American citizens
will not be unnecessarily jeopardized. But foreign nationals attempting
to take advantage of the decrees in this country, or foreign acts of state

purporting to act extra-territorially have, on the whole, fared badly. This
is unfortunate. Although such a course is perhaps expedient, it forgets
the basic "continuity"5 of human affairs which exists despite changes
of government, recognition or non-recognition. Although it is conceded
that the State Department may not wish to accord formal recognition, it
is submitted that the courts should, nevertheless, give effect to the acts
and decrees of an unrecognized government where it is not contrary to
public policy to do so.

Another source of confusion has arisen from the divergent views of

2 See Lyons, The Conclusiveness of the Foreign Office Certificate, 23 Brit. Yrbk. Int'l
L. 240 (1946) ; Lyons, The Conclusiveness of the Suggestion and Certificate of the Ameri
can State Department, 24 Brit. Yrbk. Int'l L. 116 (1947).

3 Kennett v. Chambers, 55 U.S. (14 How.) 38 (1852) ; United States v. Palmer, 16
U.S. (3 Wheat.) 610 (1818).

4 Fraenkel, The Juristic Status of Foreign States, Their Property and Their Acts, 25
Colum. L. Rev. 544 (1925). This principle is illustrated in Sokoloff v. National City Bank,
239 N.Y. 158, 145 N.E. 917 (1924).

5 Brown, The Legal Effects of Recognition, 44 Am. J. Int'l L. 617 (1950).
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the political effect of recognition. The "constitutive" theory maintains
that recognition is needed before a state becomes an international per
son.6 This view has been attacked extensively by legal writers.7 The
"declaratory" view is that a state attains legal existence as soon as it, in
fact, exists, i.e., as soon as it fulfills the conditions of statehood required
by international law.8 This proposal places formal recognition in the
role of merely declaring what already exists in fact. The American courts,
while bending at times towards both views, have not given an unqualified
approval to either.
Before World War I, the doctrine of non-recognition raised few prob

lems for American courts. Our recognition policy at that time was

predicated largely upon the effectiveness of the foreign government con
cerned.9 The courts felt that the political department was better equipped
to determine effectiveness, and this was one of the reasons for the doc
trine.10 But since the grounds for recognition have been altered to in
clude moral approval of a nation's conduct and benignity of its policy
towards the United States, our courts, and to a lesser extent those of
Great Britain and France, have been extremely cautious lest they tres

pass on what is imagined to be the special prerogative of the executive
branch of the government. In the process they have disregarded the

responsibilities of justice to the extent that rights of private litigants
have gone unsecured.11 The conclusiveness of recognition by the political
department is not contested where, for example, it concerns determina
tion of an alien enemy,12 diplomatic immunity,13 or similar areas which

clearly require executive affirmance. There is, however, room for a more

liberal view respecting the effect of non-recognition upon private liti-

6 1 Oppenheim, International Law � 71 at 125-27 (8th ed, Lauterpacht 1955).
7 Brown, The Effects of Recognition, 36 Am. J. Int'l L. 106 (1942) ; Chen, The Inter

national Law of Recognition, 30-40 (1951) ; Jaffee, Judicial Aspects of Foreign Relations,
87-103 (1933); Lauterpacht, Recognition in International Law, 52-54 (1947).

8 Oppenheim, op. cit. supra note 6.
9 See Instructions Sent to the American Minister in Columbia by Secretary of State,

I Moore, International Law Digest � 49 at 139 (1906).
10 Kennett v. Chambers, 55 U.S. (14 How.) 588 (1852). See Tennant, Recognition

Cases in American Courts, 1923-1930, 29 Mich. L. Rev. 708 (1931).
11 See Borchard, The Unrecognized Government in American Courts, 26 Am. J. Int'l

L. 261 (1932) ; Brown, The Recognition of New States and New Governments, 30 Am.

J. Int'l L. 689 (1936); Dickenson, Recognition Cases 1925-1930, 25 Am. J. Int'l L.

214 (1931); Stevenson, Effect of Recognition on the Application of Private International

Law Norms, 51 Colum. L. Rev. 710 (1951).
12 Verano v. De Angelis Coal Co, 41 F. Supp. 954 (M.D. Pa. 1941).
is United States v. Trumbull, 48 Fed. 94 (S.D. Cal. 1891).
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gants and the acts and decrees of the unrecognized state. Cases in

volving the Confederate states, Mexico, Russia, Baltic States, Com
munist China, and Great Britain will be considered so that the reader

may comprehend the attitude of the courts towards non-recognition as

the law progressed from the earliest times to the present day. This

survey, it is hoped, will show the inconsistencies of the past, and point
to the way such problems should be resolved in the future.

II

The Confederate States

The judicial problems concerning non-recognition were successfully
solved early in the country's history in the case of Horn v. Lockhardt,1*
decided by the Supreme Court after the Civil War. Suit was brought by
legatees in a will to compel an executor to account for monies received

by him from sales of property belonging to the testator's estate. It was
held that it was no answer for the executor to show that he invested
the funds in confederate bonds under the authority of the state in which
he was executor, since such transaction was illegal. The case, however,
stated the general rule that the acts of the several states individually
during the Civil War, so far as they did not impair or tend to impair
the supremacy of the national authority, or just rights of citizens under
the Constitution, were to be treated as valid and binding. The court
observed that "The existence of a state of insurrection and war did not
loosen the bonds of society, or do away with civil government or the
regular administration of the laws."15 The principle of "continuity",
which recognizes that the normal life of a community i.e., marriage,
divorce, birth, wills, inheritance, property transfer, contracts, and liti
gation will continue despite change of government, recognition or non-

recognition, was properly observed here.16
In Texas v. White, this principle received further definition. Acts

necessary to the peace and good order among citizens, such, for example,
as acts sanctioning and protecting marriage and the domestic relations,
governing the course of descents, regulating the conveyance and transfer
of property, real and personal, and providing remedies for injuries to
person and estate, and other similar acts which would be valid if emanat
ing from a lawful government, must be recognized in general as valid

14 84 U.S. (17 Wall.) S70 (1873).
15 Id. at S80.
16 See Brown, supra note S at 627-31.
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when proceeding from an actual though unlawful government." Many
other cases adhered to this doctrine.18
Of course, not all acts of the Confederate states could be made effective

in accordance with the rule of continuity since they were in direct op
position to the national government and the Constitution. In Ford v.

Surget, it was held that a statute passed by the Confederate Congress
could have, as an act of legislation, "no force whatever in any court
recognizing the Federal Constitution as the supreme law of the land."19
Also, in Hickman v. Jones20 the United States Supreme Court held that
the act of the Confederate Congress in providing a system of Confederate
courts was void. But the acts of the states in rebellion, in the ordinary
course of administration of law, which were not in conflict with national
supremacy, were upheld.21
Other than the Confederate cases, however, the American courts

generally held in early decisions that recognition of a foreign government
is a political matter not subject to judicial inquiry, and that the
courts judicially noticed political determination in this area or the lack
thereof.22 Only a few courts in early cases took proof to determine the
existence of de facto authority where non-recognition was conceded by
the court,23 and these were restricted to the validity of tax collections.24
Athough the sensible approach employed by the courts regarding acts

of Confederate states may have been motivated by a realization that the
North and the South would be again integrated after the Civil War,25

� 74 U.S. (7 Wall.) 700 (1869).
is Baldy v. Hunter, 171 U.S. 388 (1898) ; Williams v. Bruffy, 96 U.S. 176 (1877) ;

United States v. Insurance Cos, 89 U.S. (22 Wall.) 99 (1874) ; Sprott v. United States,
87 U.S. (20 Wall.) 4S9 (1874) ; see Thorington v. Smith, 75 U.S. (8 Wall.) 1 (1869).

i� 97 U.S. 594 (1878).
20 76 U.S. (9 Wall.) 197 (1869).
21 See note 18, supra.
22 In re Cooper, 143 U.S. 472 (1891) ; Williams v. Suffolk Ins. Co, 39 U.S. (13 Pet.)

415 (1839); Garcia v. Lee, 38 U.S. (12 Pet.) 826 (1838); Foster v. Neilson, 28 U.S.

(2 Pet.) 253 (1829) ; United States v. Palmer, 16 U.S. (3 Wheat.) 610 (1818) ; United
States ex rel. Cardashian v. Snyder, 59 App. D.C. 387, 44 F.2d 895 (1930) ; The Penza,
277 Fed. 91 (E.D.N.Y. 1921).

23 United States v. Palmer, 16 U.S. (3 Wheat.) 610 (1818) ; Consul v. The Conception,
6 Fed. Cas. 359, No. 3137 (C.C.S.C. 1819) ; O'Neill v. Central Leather Co, 87 N.JL. 552,
94 A. 789 (1915) ; Yrisarri v. Clement, 2 C & P 223, 172 Eng. Rep. 101 (NF. 1825).

24 United States v. MacLeod, 17 U.S. (4 Wheat.) 246 (1819). See also United States v.

Rice, 229 U.S. 416 (1913). The Rice court, during the War of 1812, gave legal effect to the

imposition of port duties by British officials during the occupancy of the American port
of Castine.

25 See Note, 36 Minn. L. Rev. 769, 776 (1952).



1957-58] Notes 327

this does not necessarily mean that a different approach should be taken
towards external governments not in such close proximity to the United
States. As science and technology bring greater economic and social

interdependence between nations, the same motivations might be ex

pected to result.
Ill

Mexico

Although American courts have given effect to the acts of Mexico
while it was unrecognized by the United States when later circumstances

justified this result (i.e., subsequent recognition; statements by political
department that a de facto government existed), no such result was

reached by the courts independently. A clear miscarriage of justice was

apparent from the court's attitude of undue deference toward the execu

tive as displayed in Pelzer v. United Dredging Co.,26 where the widow of
an American citizen who died in Mexico was denied by an American
court the right to serve as executrix because she had been designated by
a Mexican court during the existence of a de facto regime which had not
been recognized by the United States Government. This is the rigid and
unyielding view approved in a few early American decisions.27 The
Pelzer case has been criticized,28 and its narrow approach to the problem
was rejected by a later New York decision.29
In the Mexican cases, the American courts had the opportunity to

formulate rules regarding the acts of insurrectionist forces, which either
failed, or proceeded to take permanent control of the government. In the
oft-cited case of Oetjen v. Central Leather Co.,30 General Villa, while
conducting independent operations as the duly commissioned military
commander of the Carranza government, levied a military contribution,
and, in enforcing it, seized and sold some hides then owned and possessed
by a citizen of Mexico. It was held that the act could not be re-examined
and modified by a New Jersey court, as conduct of one independent
government cannot be questioned in the courts of another. The reason

26 200 App. Div. 646, 193 N.Y. Supp. 676 (1st Dep't 1922).
27 Bourne v. Bourne, 206 App. Div. 762, 204 N.Y. Supp. 866 (1st Dep't 1924) ; Joint

Stock Co. v. National City Bank, 210 App. Div. 665, 206 N.Y. Supp. 476 (1st Dep't 1924).
28 See Fraenkel, The Juristic Status of Foreign States, Their Property and Their

Acts, 25 Colum. L. Rev. 544, 567 (1925).
29 Werenjchik v. TJlen Contracting Corp, 229 App. Div. 36, 240 N.Y. Supp. 619 (3d

Dep't 1930).
30 246 U.S. 297 (1918). See also UnderhiU v. Hernandez, 168 U.S. 250 (1897), con

taining a clear expression of the rule regarding acts of insurrectionary, but later success

ful, forces.
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for the courts view stems largely from the fact that the Carranza Regime
was accorded de jure recognition after the acts in question had occurred,
and the case is frequently cited for the proposition that recognition is
retroactive in effect and validates all actions and conduct of the govern
ment so recognized from the commencement of its existence. The deci
sion of the New Jersey Court in O'Neill v. Central Leather Co.,B1 it is
believed, was on firmer ground in disregarding the question of recogni
tion altogether and basing its conclusion on the fact that Carranza at
the time of the seizure was a de facto authority in the area in which the

military levies were made. Thus, in a few early cases, the court did take

proof to determine the existence of de facto authority were non-

recognition was conceded by the court. In another early Supreme Court
decision with the same facts as the Oetjen case, except that an American
citizen's property was seized, it was held that although the court has

jurisdiction it cannot question the act of the Carranza Government.32
But where the revolt fails, its acts of confiscation of enemy property and
title thereto are extinguished and rights of citizens to that property re

main uneffected. Thus where General Villa seized ore against the au

thority of the government, no title passed as he was overthrown and
was never in real power.33 Acts of bandits need not be given legal
effect. Acts or legislation purporting to have effect only within
the territorial jurisdiction of the unrecognized government have been
viewed more favorably by our courts.34 Thus where an appointee of

Carranza Government as governor of Yucatan usurped power, declared
Yucatan sovereign and independent, and, before being overthrown, com
pelled a bank to make a forced loan of a large sum of money which was

later brought into the United States, the act was recognized. Since the

claim here was not made by the usurper, the right to seize the money
could not be questioned in our courts.35
Of course, where the State Department informs the court that although

Mexico has not been recognized de jure, that it is an international person
de facto, the courts will generally note this language and follow suit.36

31 87 N.J.L. 552, 94 A. 789 (1915), aff'd sub nom. Oetjen v. Central Leather Co,
246 U.S. 297 (1918).

32 Ricaud v. American Metal Co, 246 U.S. 304 (1918).
33 Compania Minera Ygnacio Rodriguez Ramos, SA. v. Bartlesville Zinc Co., 115 Tex.

21, 275 S.W. 388 (1925).
34 Underhill v. Hernandez, 168 U.S. 250 (1897).
35 Yucatan v. Argumedo, 92 Misc. 547, 157 N.Y. Supp. 219 (Sup. Ct. 1915).
36 Mexico v. Fernandez, decided by the Superior Court of Essex County, Massachu

setts, (1923, not reported), cited in 17 Am. J. Intl L. 742, 743 (1923), involving the right
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The Mexican cases, then, far from employing the proper rule, too

often refused to give effect to the acts of insurgent governments unless

and until the United States accorded recognition. The Russian cases to

follow provide the largest area from which to draw case principles and

judicial theories, due to the long period of non-recognition (1917-1933)
of that country by the United States.

IV

Soviet Union

Although the results are not entirely satisfactory,37 there has been
considerable trail-blazing by the New York courts in decisions involving
the non-recognition of the Soviet Union. This was certainly due in some

part to the court's disenchantment with the practice of treating the

unrecognized government's acts as nullities when the new revolutionary
government had been in undisputed control for a number of years.
The decisions before Sokoloff v. National City Bank,38 generally took

the narrow view39 stated in Pelzer v. United Dredging Co.,40 mentioned
earlier in this Note. While the results of such view are often harsh to the

private litigant, it would seem that the court has no choice but to be
bound by executive determination when choosing between the rights of
two governments to the same property,41 one recognized and one not, or
in deciding which of two governments has the right to sue.42 The hard
view is also more palatable when the Russian decrees are held to be

of the unrecognized Mexican Government to sue to protect certain public monies which
had been stolen from that government by a Mexican citizen who escaped to the United
States.

37 See Borchard, Recognition and Non-Recognition, 36 Am. J. Int'l L. 108 (1942) ;
Dickinson, Recognition Cases, 1925-1930, 25 Am. J. Int'l L. 214 (1931).

38 239 N.Y. 158, 145 N.E. 917 (1924).
39 Joint Stock Co. v. National City Bank, 240 N.Y. 368, 148 N.E. 552 (1925) (court

in dictum stated that decree of unrecognized Russian government could be given no

effect); Russian Socialist Federated Soviet Republic v. Cibrario, 235 N.Y. 255, 139 N.E.
259 (1923) (Russian government was denied access to courts on ground that right to
sue depends on comity. When government is unrecognized, no comity exists; but
a suit by an individual on same cause fared no better in Preobazhenski v. Cibrario, 192
N.Y. Supp. 275 (1922)); Bourne v. Bourne, 206 App. Div. 762, 204 N.Y. Supp. 866,
873 (1st Dep't 1924) (giving no force to decrees of unrecognized Russian government
but stating that such decrees are merely "interesting facts tending to fix dates").
40 200 App. Div. 646, 193 N.Y. Supp. 676 (1st Dep't 1922).
41 The Rogdai, 278 Fed. 294 (N.D. Cal. 1920). This was an action to determine the

right to a vessel admittedly the property of the Russian nation.
42 The Penza, 277 Fed. 91 (E.D.N.Y. 1921).



330 The Georgetown Law Journal [Vol. 46: p. 322
ineffective to dissolve the American branch of a Russian corporation
where it is an American national bringing the suit,43 although the right
result is reached for the wrong reasons.44 And, of course, where the
question is who is the duly recognized ambassador from Russia, the
courts are clearly bound by executive decision.45
The first indication of a more sensible view for cases involving private

parties was displayed in Wtdjsohn v. Russian Socialist Federated Soviet
Republic.^ Here, in swinging toward the declaratory view of recogni
tion, the court said:

Whether or not a government exists clothed with the power to enforce its authority
with its own territory, obeyed by the people over whom it rules, capable of perform
ing the duties and fuelling the obligations of an independent power, able to enforce
its claims by military force, is a fact not a theory. For its recognition does not create
the state although it may be desirable.47

The Sokoloff v. National City Bank48 case in 1924 was the point of
departure for a more liberal view. Holding that a Soviet nationalization
law did not excuse a New York bank from an action for repayment of
a balance allegedly due plaintiff, who in 1917 had paid the bank in New
York money upon the bank's promise to open a ruble account for him
in its Petrograd branch and repay him in rubles, Judge Cardozo wrote:

Courts of high repute have held that confiscation by a government to which recog
nition has been refused has no other effect in law than seizure by bandits or by other
lawless bodies. ... It would be hazardous, none the less, to say that a rule so

comprehensive and so drastic is not subject to exceptions under pressure of some

insistent claim of policy or justice. . . .

Juridically, a government that is unrecognized may be viewed as no government
at all, if the power withholding recognition chooses thus to view it. In practice, how
ever, since juridical conceptions are seldom, if ever, carried to the limit of their

logic, the equivalence is not absolute, but is subject to self-imposed limitations of
common sense and fairness, as we learned in litigations following our Civil War. . . .

These analogies suggest the thought that, subject to like restrictions, effect may at

times be due to the ordinances of foreign governments which, though formally un-

43 Hennenlotter v. Norwich Union Fire Ins. Soc'y, 124 Misc. 626, 207 N.Y. Supp. 588

(Sup. Ct. 1924).
44 See Borchard, The Unrecognized Government in American Courts, 26 Am. J. Int'l

L. 261 (1932).
45 Agency of Canadian Car & Foundry Co. v. American Can Co, 253 Fed. 152

(S.D.N.Y. 1918).
46 234 N.Y. 372, 138 N.E. 24 (1923).
47 Id. at 372, 375, 138 N.E. 24, 25 (1923), holding Soviet de facto government could

not be sued.
48 239 N.Y. 158, 145 N.E. 917 (1924).
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recognized, have notoriously an existence as governments de facto. Consequences
appropriate enough when recognition is withheld on the ground that rival factions
are still contending for the mastery, may be in need of readjustment before they can

be fitted to the practice, now a growing one, of withholding recognition whenever
it is thought that a government, functioning unhampered, is unworthy of a place in
the society of nations. Limitations upon the general rule may be appropriate for the

protection of one who has been the victim of spoliation though they would be re

fused to the spoliator or to others claiming under him. We leave these questions
open. At the utmost, they suggest the possibility that a body or group which has
vindicated by the course of events its pretensions to sovereign power, but which has
forfeited by its conduct the privileges or immunities of sovereignty, may gain for
its acts and decrees a validity quasi-governmental, if violence to fundamental princi
ples of justice or to our own public policy might otherwise be done.49

Under the normal conflicts rule where the foreign law is applicable, it
will be resorted to except when the particular act or decree is repugnant
to the public policy of the forum.50 It has been advanced that in the

Sokoloff case, the foreign law (where the government is unrecognized)
is applied only when public policy demands it and therefore represents
an inversion of the exception of public order.51
In Russian Reinsurance Co. v. Stoddard,52 in holding that to prevent

injustice to an American national the public policy of New York required
that effect be given to decrees of the unrecognized Russian government,
the court observed that the question was not whether recognition had
or had not been extended but whether the foreign law or act invoked was

or was not in conflict with the public policy of the forum. The State
Department, while it must determine political recognition, cannot deter
mine how far the private rights and obligations of individuals are affected
by acts of a body not the approved sovereign or with which our govern
ment will have no dealings. This is a judicial question. However, the
New York courts were not so ready to apply equity and fairness when
public policy was employed in a defense of a foreign insurance company
(United States branch) being sued by an American citizen.53 The Stod-

49 Id. at 164-66, 145 N.E. at 918-19.
50 See Restatement, Conflicts 612 (1934).
51 Habicht, The Application of Soviet Laws and the Exception of Public Order, 21

Am. J. Int'l L. 238, 252 (1927).
62 240 N.Y. 149, 147 N.E. 703 (1925).
53 Fred S. James Co. v. Second Russian Ins. Co, 239 N.Y. 248, 146 N.E. 369 (1925).

The court found the continued existence of defendant corporation despite Russian nation
alization decrees, since defendant with sufficient vitality to answer the complaint had
sufficient vitality to be sued. Although the Sokoloff case is cited, this case apparently
limits the result in the Stoddard case.
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dard case was further limited by Petrogradsky v. National City Bank.M
The lower court had dismissed a suit by a nationalized Russian bank
and recognized the validity of the decrees on the authority of the Stod
dard case; but this was reversed. Although nationalized and therefore
no longer in existence, the plaintiff Russian bank was held to be a
juristic person with capacity to maintain a suit, the government decrees
considered as having no effect on it. To reach this result, the court need
not have employed this reasoning. Instead of holding the decrees of no
effect because the Soviet government was unrecognized by the United
States, the court need only have held that the nationalization was valid
but repugnant to New York public policy. With this approach the case
would have been consonant with the rule in the Stoddard case and, at the
same time, would have reached the same result.55
Between 1924 and 1933 the New York courts continued to follow the

Stoddard case56 as far as United States' nationals or interests were con

cerned57 but were extremely reluctant to give effect to acts or decrees
meant to act extra-territorially on behalf of foreign litigants.58 However,
there was one case where such acts were not repugnant to public policy.59
In 1933 another leading decision in the New York courts was handed

down. In Salimoff & Co. v. Standard Oil Co.60 Russian nationals who
had had oil lands in Russia seized by Soviet forces and sold to the de
fendant now asked for an accounting. The plaintiffs claimed that the seiz
ure was nothing more than banditry. Our State Department had recog-

54 253 N.Y. 23, 170 N.E. 479 (1930) ; see Connick, Effect of Soviet Decrees in American

Courts, 34 Yale LJ. 499 (1925) ; Nebolsine, Recovery of the Foreign Assets of Na

tionalized Russian Corporations, 39 Yale LJ. 1130 (1930); Wohl, Nationalization of

Joint Stock Banking Corporations in Soviet Russia, and Its Bearing on Their Legal Status

Abroad, 75 U. Pa. L. Rev. 385 (1927).
55 See Dickinson, Recent Recognition Cases, 1925-1930, 25 Am. J. Int'l L. 214, 232-33

(1931).
56 Banque de France v. Equitable Trust Co, 33 F.2d 202 (S.D.N.Y. 1929) ; Application

of People by Beha, 229 App. Div. 637, 243 N.Y. Supp. 35 (1st Dep't 1930) ; Andre v.

Beha, 211 App. Div. 380, 208 N.Y. Supp. 65 (2d Dep't 1925).
57 240 N.Y. 149, 147 N.E. 703 (1925).
58 Frenkel & Co. v. L'Urbaine Fire Ins. Co, 251 N.Y. 243, 249, 167 N.E. 430, 432

(1929) (the court stated that no principle in public or private international law requires
the courts of a country to give effect to a confiscatory mandate of a foreign country against
its own citizens) ; First Russian Ins. Co. v. Beha, 240 N.Y. 601, 148 N.E. 722 (1925)
(where, in affirming the Stoddard decision, the court found continued existence of Soviet

corporation plaintiff despite nationalization decrees).
59 Werenjchik v. Ulen Contracting Corp, 229 App. Div. 36, 240 N.Y. Supp. 619

(3d Dep't 1930).
60 262 N.Y. 220, 186 N.E. 679 (1933).
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nized that the Soviet Government controlled the territory of the Russian

Empire but refused to recognize such government on other grounds. In

following the Sokoloff case and holding the seizure valid, the court

chose the only logical course. The oil was located in the Soviet Union,
taken from Russian nationals; and the land was governed exclusively
by Russian law. The proposition that the courts cannot create a foreign
wrong contrary to the law of the place of the act is well known.61 The
Salimoff case has generally been interpreted to stand for the rule that
acts of a foreign state will be given effect, though unrecognized, provided
that the res or person affected is within that government's territorial

jurisdiction. The principle that the conduct of one independent govern
ment cannot be successfully questioned in the courts of another is

grounded in the highest considerations of international comity and ex

pediency.62
Subsequent decisions after Russia's recognition in 1933, and until

the decision in United States v. Pink,63 held that although recognition has
retroactive effect to validate earlier acts and decrees, public policy will
prevent giving them extra-territorial effect to property located in the
United States. And, of course, the Salimoff fact situation (where the
de facto government operates on an internal res), plus the fact of recog
nition, will assure effect64 to the foreign acts or decrees although abhor
rent to our public policy because there is no other course that can suc

cessfully be followed.65
V

Baltic Cases

A further problem for the American courts was raised early in World
War II when the Soviet Union by force of arms absorbed Estonia, Latvia,
and Lithuania and proceeded to bring actions for the vessels of these
Baltic Republics in their names, but for the intended benefit of the Soviet
Union. The State Department did not recognize the absorption. Most
of the subsequent cases refused to give effect to the decrees nationalizing
the shipping companies, primarily on the ground that the United States
refused to recognize the absorption of the Baltic Republics into the

61 239 N.Y. 1S8, 14S N.E. 917 (1924).
62 See Comment, 19 U. Chi. L. Rev. 73, 79 (1951), explaining dedsion.
63 3 1 5 U.S. 203 (1942).
64 Moscow Fire Ins. Co. v. Bank & Trust Co, 280 N.Y. 286, 20 N.E.2d 758 (1939) ;United States v. Manhattan Co, 276 N.Y. 396, 12 N.E.2d 518 (1938) ; VladikavkazskyRy. v. New York Trust Co, 263 N.Y. 369, 189 N.E. 456 (1934).
65 Dougherty v. Equitable Life Assur. Soc'y, 266 N.Y. 71, 193 N.E. 897 (1934).
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Soviet Union66 (although refusal to give the decrees extra-territorial sanc
tion despite their possible local effect was also mentioned). The New
York courts, however, were careful to couch their non-recognition of
these acts in terms of the public policy of the forum.67 Application to
have letters rogatory issued to a court in the absorbed Republic for the
purpose of taking depositions in Moscow of residents of the Republics
to prove ownership of the vessel was rejected on the ground that the
Soviet court had no jurisdiction to issue legal process to residents of the
Republic.68 One decision69 followed the Salimoff case70 and recognized
the realities of the situation, although the fact that no right of United
States citizens was involved may have influenced the decision.
The Baltic cases would seem to indicate a trend toward giving greater

weight to pronouncements of the State Department.71 The key Supreme
Court decision of United States v. Pink,72 which relied on United States
v. Belmont73 (and directly overruled Moscow Fire Insurance Co. v. Bank
and Trust Co.),74 held that extra-territorial effect must be extended to a

decree of the Soviet government, now recognized by the administration,
notwithstanding the fact that it was repugnant to the public policy of
the State of New York. The facts in this case were unique, however, as

it was the United States Government itself, as assignee of the Litvinov

Assignment, which was attempting to recover the original Russian claim.
The question raised by this decision is whether recognition is the test

of the validity of foreign decrees,73 or, whether the decrees of recognized
governments must be accepted although contrary to public policy. Sub-

66 Tiedemann v. Estoduras S.S. Co, 133 F.2d 719 (5th Cir. 1943) ; Latvian State Cargo
and Passenger S.S. Line v. United States, 116 F. Supp. 717, 126 Ct. CI. 802 (1953) ; The

Kotkas, 35 F. Supp. 983 (E.DJNT.Y. 1940).
67 A/S Merilaid & Co. v. Chase Nat'l Bank, 189 Misc. 285, 71 N.Y.S.2d 377 (1947) ;

In re Grauds' Estate, 43 N.Y.S.2d 803 (Surr. Ct. 1943).
68 The Kotkas, 35 F. Supp. 983 (EDJST.Y. 1940).
69 The Denny, 40 F. Supp. 92 (DJST.J. 1941).
70 SalimoS & Co. v. Standard Oil Co, 262 N.Y. 220, 186 N.E. 679 (1933).
71 Laane and Baltser v. Estonian State Cargo and Passenger S.S. Line, 2 DL.R. 641

(Canada 1949); Zarine v. S.S. Ramava, Ir. R. 148 (Ireland 1942); see Briggs, Non-

Recognition in the Courts: The Ships of the Baltic Republics, 37 Am. J. Int'l L. 585

(1943) ; Stevenson, Effect of Recognition on the Application of Private International Law

Norms, 51 Colum. L. Rev. 710, 725-27 (1951).
72 315 U.S. 203 (1942).
73 301 U.S. 324 (1937).
74 280 N.Y. 286, 20 N.E.2d 758 (1939).
75 See Note, Judicial Deference to the State Department on International Legal Issues,

97 U. Pa. L. Rev. 79 (1948).



1957-58] Notes 335

sequent cases were conflicting, but generally the rule of the Pink case has
been followed,76 although it has been the subject of severe criticism.77

VI

Chinese Cases

The problem of the effects of the acts of an unrecognized government
was again raised when Communist forces took over the mainland of
China and the former government repaired to Formosa. The few court

opinions that have been concerned with this question have been en

couraging. Thus, in Bank of China v. Wells Fargo Bank & Union Trust

Co.,78 where the court, in deciding that the Bank of China as represented
by the Nationalist authorities was entitled to certain deposits in the
United States rather than those representatives of Communist China
controlled by the government, stated:

[I]t cannot be said that these decisions [i.e., the Soviet and Baltic Cases] estab
lish an all-embracing rule that no extra-territorial effect may ever be given the
acts of an unrecognized government.
Nor, as has been argued, does the decision of the Supreme Court in United States

v. Pink . . . impose upon this court a duty to give conclusive effect to every act
of a recognized government. Pink requires that full faith and credit be accorded
those acts which our executive has expressly sanctioned. But such executive sanc

tion is not expressed by governmental recognition per se.

.... The withholding of recognition may cast a mantle of disfavor over a gov
ernment. But it does not necessarily stamp all of its acts with disapproval or brand
them unworthy of judicial notice. . . .

In any particular situation, executive policy . . . may be crucial, as indeed it
appears to be in the present case. But it is a fact which properly should be consid
ered and weighed along with the other facts before the court.

76 Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 210 F.2d
375 (2d Cir. 1954) ; Bernstein v. Van Heyghen Freres Societe Anonyme, 163 F.2d 246 (2d
Cir. 1947), cert, denied, 332 U.S. 772 (1947); United States v. National City Bank, 90 F.
Supp. 448 (S.D.N.Y. 1950) ; United States v. New York Trust Co, 75 F. Supp. 583 (S.D.N.Y.
1946) ; Steingut v. Guaranty Trust Co, 58 F. Supp. 623, 632 (S.D.N.Y. 1944) ; Anderson
v. N.V. Transandine Handelmaatschappij, 289 N.Y. 9, 43 N.E.2d 502 (1942) ; Lorentzen
v. Lydden & Co. [1942] 2 K.B. 202 (gave effect to non-confiscatory decrees of recognized
Dutch and Norwegian Governments-in-exile seeking to prevent foreign assets from fall
ing into the hands of Germany).

77 Borchard, Extra-territorial Confiscation, 36 Am. J. Int'l L. 275 (1942) ; Jessup, The
Litvinov Assignment and the Pink Case, 46 Colum. L. Rev. 907 (1946) ; Stevenson, United
States v. Pink�A Reappraisal, 48 Colum. L. Rev. 890 (1948).

78 104 F. Supp. 59 (N.D. Cal. 1952).
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.... Were there only one government, in fact, of the Chinese State, or only

one government in a position to act effectively for the state in respect to the
matter before the Court, the Court might be justified in accepting such a govern
ment as the proper representative of the State, even though our executive declined
to deal with it. Here, there are two governments attempting to further [their own
interests in the Bank of China]. ... In this situation, [it is not the court's function
to determine which is best able to represent the interests in the Bank of China and we
will accept the one the executive deems best able to do so] . . . J9

Two later cases also reached decisions concluded by Government recog
nition of Nationalist China80 but without repudiating the reasoning of
the Bank of China decision. It is cautiously suggested that this repre
sents a trend back toward the Salimoff case doctrine.81

VII
Non-Recognition and the Foreign Courts

Foreign courts have varied with respect to the weight to be allowed

non-recognition in determining judicial conduct. Both liberal and nar

row decisions can be found. The French courts refused to give any legal
effect to the laws and decrees of the Soviet Government prior to its

recognition on the ground of such non-recognition.82 This placed the
French courts, as well as courts of other countries taking the same

position, in the predicament of refusing to secure Russian private inter

ests, and then being forced to reverse such a position when the Soviet
Union was later recognized de facto or de jure. Again, in another case,
the French court after official recognition of Russia, declined to recog
nize a Russian corporation which had been dissolved by Russian decree.83
The Swiss courts in one case took the liberal view that non-recognition
of the Soviet Union does not prevent Russian law from existing and

proving conclusive of private rights.84 In Germany, the laws of the
Soviet government before recognition were treated as though the courts

were dealing with the same laws passed by a recognized government.85
79 Id. at 64-66.
80 Republic of China v. American Express Co, 195 F.2d 230 (2d Cir. 1952) (con

cerning an attempt to implead Communist China into the action) ; China Sugar Refining
Co. v. Andersen, Meyer & Co, 152 N.Y.S.2d 507 (Sup. Ct. 1956) (involving de

fendants motion to require plaintiff to bring Communist representatives as additional

parties) .

81 Salimoff & Co. v. Standard Oil Co, 262 N.Y. 220, 186 N.E. 679 (1933).
82 50 Journal du Droit International 933 (1922), and the cases cited therein.
83 Id. at 533.
84 Hausner v. Banque Internationale de Commerce, 50 Arrets du Trib. Fed. Suisse,

pt. II, 507 (1924).
85 See Houghton, The Validity of the Acts of Unrecognized De Facto Governments

in the Courts of the Non-Recognizing State, 13 Minn. L. Rev. 216 (1929).



1957-58] Notes 337

In another case tried by the Transvaal Supreme Court, it was recog
nized that even insurgents who have control over a land area but briefly
have the power during such temporary reign to change private relations.86
In the Tinoco Claims Arbitration between Great Britain and Costa

Rica,87 Chief Justice Taft, who was the sole arbitrator, stated that

changes in government of a state do not effect its position in inter
national law. Although the initial government may have been un

recognized, the subsequent government is bound by its acts, non-

recognition to the contrary.
It is significant that the League of Nations on June 14, 1933,88 in its

report advising against recognition by its members of the present rule in
Manchukuo did suggest that, without implication of recognition, a citizen
of Manchukuo could be granted a passport by a non-recognizing govern
ment; transactions in Manchukuo currency could be allowed since
domestic currency is utilized in the same way as any other object of
value obtainable in the international market; the nationals of a non-

recognizing state could enter into contractual relations with anyone in
Manchukuo and even accept concessions or appointments from the
authorities.
The early British cases held that the decrees of the unrecognized

Russian government were nullities,89 but in 1939 the way to a more

liberal view was paved in Kawasaki v. Bantham S.S. Co 90 Although not
concerned with non-recognition, it did express the proposition that the
statements of the Foreign Office in regard to war were not conclusive
upon that word as used in a contract between private parties. The doc
trine of this case was then extended to the factual situation presented in
the Cechojracht case91 to provide a liberal inroad in this area in the
British courts.

Conclusion
It is true, as the courts have repeatedly stated, that the exercise of

political determination by the executive should not be interfered with by
the judicial branch. But while following this rule, as they have in the
past, the courts should not abdicate their rightful judicial functions.

86 Lemkuhl v. Kock, Transvaal Sup. Ct. Rep, 451 (1903).
87 The Tinoco Claims Arbitration: Great Britain v. Costa Rica, cited in 18 Am

In� L. 147 (1924).
88 See Comment, 22 U. Chi. LJ. 261, 268-69 (1954).
89 Luther v. James Sagor & Co, [1921] 1 K.B. 456.
90 [1939] 2 K.B. 544.
91 Luigi Monta v. Cechofracht Co, [1956] 2 Q.B. 552.
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Legal rights should not go unsecured because of undue deference to poli
tical recognition. The legitimate political effect of recognition or non-

recognition will not be encroached upon if the courts impart effect to the
basic continuity of private affairs.
This does not mean that all decrees need be given effect, because if

this were done, such acts would receive greater effect than those of our
own sister states. But by dropping non-recognition as a ground for re
fusing to give effect to acts and decrees of foreign sovereigns the courts
would be freed of the legal fictions that they have heretofore employed.
If substantial grounds are apparent for refusing to give effect to decrees
of a de facto government, it is sufficient to say that it would be against
public policy to recognize their effect. By so doing the one valid reason

for denying such effect would be focused upon.
Recognizing the acts of these unrecognized states would be fair to

the individual, predictable for the courts and the most effective means

of assuring justice in conformity with the public policy of the forum.

JAMES JAY ALLEN



DECISIONS
ADMINISTRATIVE LAW�Sales of Natural Gas Which Is Eventually

Transported and Resold by Interstate Pipelines Occur During an

Uninterrupted Flow of Interstate Commerce and Are Not Exempt
From Regulation.

The Deep South Oil Company of Texas, an independent producer of natural
gas, sought from the Federal Power Commission an order removing uncertainty
as to its status and declaring certain sales exempt from federal regulations under

� 1.7(c) of the Commission's Rules of Practice and Procedure, 18 C.F.R. � 1.7(c)
(1949). Since Deep South's facilities consist only of oil and gas well equipment,
the necessary processing continued after their sales to the Texas Gas Company.
The Texas Company, subsequent to processing, resold a portion of the gas to Texas
Eastern Transmission Corporation, an interstate pipeline company. Deep South
also sold gas from a gas distillate well directly to United Gas Pipeline Company,
an interstate pipeline transmission company. Thus, there were two general types
of sales in issue: (1) sales to an interstate pipeline company at or near the "well
head" before completion of gathering or processing, and (2) sales at or near the
"well-head" to a producer and gatherer of gas, or to a processing plant operator.
Petitioner contended that neither type of sale was in interstate commerce and
that the sales also were exempt from federal regulation under the provision of
� 1(b) of the Natural Gas Act, 52 Stat. 821 (1938), 15 U.S.C. � 717(b) (1952),
which denied the Commission authority over production and gathering of natural
gas.
The act provides:

The provisions of this act shall apply to the transportation of natural gas in interstate
commerce, to the � sale in interstate commerce of natural gas for resale for ultimate public
consumption . . . and to natural-gas companies engaged in such transportation or sale,
but shall not apply to any other transportation or sale of natural gas . . . or to the
production or gathering of natural gas.
Natural Gas Act � 1(b), 52 Stat. 821 (1938), 15 U.S.C. � 717(b) (1952).
(Emphasis added.)
An interim decision by the Commission Examiner denying both contentions

was affirmed by the Commission. In the matter of Deep South Oil Co., F.P.C.
Opinion No. 284 (Sept. 9, 1955). Pursuant to � 19(b) of the Natural Gas Act,
52 Stat. 831 (1938), 15 U.S.C. � 717(r), (b) (1952), the case was reviewed
by the United States Court of Appeals for the Fifth Circuit. Held, affirmed by a

divided court; sale of natural gas eventually transported and resold by interstate
pipelines occurs during an "uninterrupted flow" of interstate commerce and is
not exempt from regulation. Deep South Oil Co. v. FPC, 247 F.2d 882 (5th
Cir. 1957).
The majority held that it was immaterial whether or not petitioner sold to an

intervening producer or processor rather than directly to an interstate pipeline,
339
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for as long as some portion of the commodity sold was transported for resale
outside of the state of production, all sales of the commodity occurred during
interstate flow.
The majority further held that the exemptive phrase applied only to the

physical activities, facilities, and properties used by the petitioner in the produc
tion and gathering of natural gas and not to sales which actually took place in
interstate commerce. The exemption of � 1(b) does not bar regulation of prices
regardless of the point during the course of production and gathering at which
the transactions may occur. Relying on the "continuous movement" theory the
court stated:

[T]here is nothing in the Act which suggests, either expressly or by implication, that by
the exemption of production and gathering, Congress intended that the wholesale sales of
natural gas in interstate commerce which are consummated before the gas has been
gathered or processed should not be regarded as sales in such commerce over which the
Commission was granted exclusive jurisdiction to regulate.
247 F.2d at 889.
In his dissent, Judge Brown pointed out that the problem basically revolves

around the sale of casing-head gas to a processor who, in turn, sells some portion
of that gas to an interstate pipeline. The dissent quotes from Heisler v. Thomas

Colliery Co., 260 U.S. 245 (1922), in an attempt to demonstrate the difficulties
which could arise if the movement theory were carried to its logical conclusion:

If the possibility, or, indeed, certainty of exportation of a product or article from a State
determines it to be in interstate commerce before the commencement of its movement
from the State, it would seem to follow that it is in such commerce from the instant of
its growth or production and in the case of coals, as they he on the ground. The results
would be curious. It would nationalize all industry, it would . . . deliver to Federal
commercial control the fruits of California and the South, the wheat of the West and
its meats, the cotton of the South, the shoes of Massachusetts . . . , the cotton and wheat
ungathered, . . . wool yet unshorn, and coal yet unmined, because they are . . . destined
... to be exported to States other than those of their production.
260 U.S. at 259-60.
The mere fact of practical physical continuity should not necessarily place an

act in interstate commerce. For as the dissent observes in the case of casing-
head gas:

[T]he sales precede local processing which is essential to extract the valuable economic
components of it and to prepare the gas for its interstate transmission and use as fuel.
The processing itself is a local or intrastate activity and can hardly be regarded as being
"in" interstate commerce. That the commodity almost certainly, or even inevitably, will
be shipped out of the state does not make all of the activity interstate commerce even

though it is done in the course of a part of that movement.

247 F.2d at 898.

To properly evaluate the repercussion of the majority opinion, an understand
ing of the background of the Commission's jurisdiction is necessary. Under the
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provisions of the Natural Gas Act, the Commission's jurisdiction is limited to

sales in interstate commerce. Where the authority of a federal agency is so

denned, it is not as inclusive as congressional power over matters affecting
interstate commerce, reviewed in such cases as Wickard v. Filburn, 317 U.S. Ill

(1942), and United States v. Darby, 312 U.S. 100 (1941), and it cannot

be extended by the agency to activities not technically interstate in character.

FTC v. Bunte Bros., 312 U.S. 349 (1941) ; Jewel Tea Co. v. Williams, 118 F.2d

202 (10th Cir. 1941).
When delivered to an interstate transporter ready for market, natural gas

enters a flow of interstate commerce, unbroken until a second transfer to a local

distributor or consumer. Interstate Natural Gas Co. v. FPC, 331 U.S. 682

(1947); Eureka Pipeline Co. v. Hallanan, 257 U.S. 265 (1921). Even though
consummated within the state of production, sales by an interstate transporter
at the completion of production and gathering take place during this flow and
are subject to Commission regulation. Interstate Natural Gas Co. v. FPC, 331

U.S. 682, 687-88 (1947). The Commission also has jurisdiction over sales to an

interstate transporter by a producer unaffiliated with a pipeline, where title

passes and delivery is made at the discharge side of a gas processing plant at
the completion of production and gathering. Phillips Petroleum Co. v. Wisconsin,
347 U.S. 672 (1954).
The law is established that as long as commodities remain upon the land

which produce them even where a continuous physical motion has begun they
continue to be a part of the general property of a state until they have entered

upon a final journey from the state. Coe v. Town of Errol, 116 U.S. 517 (1886).
Thus, a floating of logs down a stream prior to rail shipment is movement

preliminary to and in preparation for export, not a commencement of interstate
transportation. DiamondMatch Co. v. Ontonagon, 188 U.S. 82 (1903). Move
ment of cotton during processing, warehousing, and compressing is a local
activity and these operations and the buying of cotton during their course may
be taxed by the states. Chassaniol v. City of Greenwood, 291 U.S. 584 (1934) ;
Federal Compress & Warehouse Co. v. McLean, 291 U.S. 17 (1934). Likewise,
products of mines do not begin their interstate journey until mining is com

pleted, Carter v. Carter Coal Co., 298 U.S. 238, 302-03 (1936); Oliver Iron
Mining Co. v. Lord, 262 U.S. 172 (1923); and are proper subjects of state tax
levies even after the period or market, Heisler v. Thomas Colliery Co., 260 U.S.
245 (1922).
A careful analysis of the cases in the paragraph above gives a very necessary

insight into the nature of movement in interstate commerce. It is quite clear
that mere continuous physical motion does not involve the whole journey in
interstate commerce, for all of these cases involve motion which was physically
connected with the interstate motion but which the Court held not to be in
interstate commerce. It is suggested that the reason each of the activities in
volved in these several cases were found not to be in interstate commerce is that
there was no act of commitment by which acts essentially local in character had
been committed to the stream of interstate commerce.
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In Coe v. Town of Errol, the Court stated that all motion was prehminary and

local "until actually launched on its way to another State, or committed to a
common carrier . ..." 116 U.S. at 528. In many cases the necessary act of
commitment involved was a sale. Such was the case in Chasaniol v. City of
Greenwood, supra. In Oliver Iron Co. v. Lord, the Court said that even where
"there is practical continuity of movement from the time the ore is severed from
its natural bed. . . . [Mjining is not interstate commerce . . . ." 262 U.S. at
178. The point to be emphasized is that the fact of physical identity of motion
does not involve an activity in interstate commerce until such time as some speci
fied act such as a sale has committed the commodity involved to the interstate
stream.

Production of petroleum products, also essentially a mining operation, may
be controlled by the states, Champlin Refining Co. v. Corporation Comm'n, 286
U.S. 210 (1932); and taxes based upon valuation of natural gas at the wells
can be legitimately imposed by the states, Hope Natural Gas Co. v. Hall, 274
U.S. 284 (1927). Similarly, the Supreme Court upheld the fixing of minimum

prices on natural gas at the wellheads by Oklahoma, Cities Service Gas Co. v.

Peerless Oil & Gas Co., 340 U.S. 179 (1950); Phillips Petroleum Co. v.

Oklahoma, 340 U.S. 190 (1950). In declaring invalid a Texas tax on the occu

pation of gathering gas imposed at the outlet side of a processing plant, the
Court noted that the state had delayed imposition of the tax until after produc
tion, gathering, and processing had terminated, and applied it simultaneously
with transmissions into interstate commerce, Michigan-Wisconsin Pipe Line Co.
v. Calvert, 347 U.S. 157 (1954). In the most recent case of this type the Court,
citing Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 (1954), as controlling,
struck down an Oklahoma pricing system, but based the decision upon the
fact that the price fixing was imposed after production and gathering had

ended, and on sales that were held subject to federal regulation in the Phillips
case. Natural Gas Pipe line Co. v. Panoma Corp., 349 U.S. 44 (1955). In other

words, since the sales involved were in interstate commerce and within Federal
Power Commission jurisdiction, they were beyond local control.
Production and gathering of gas is specifically exempted from federal regula

tion by the Natural Gas Act without reference to the interstate commerce ques
tion, Natural Gas Act, � 1(b). This exemptive phrase was labelled unnecessary
at the time of passage of the act because the matters exempted by � 1 (b) were

not considered by the drafters as within the affirmative grant of jurisdiction to

the Commission, H.R. Rep. No. 709, 75th Cong., 1st Sess. 3 (1937). Despite
the exemption, the Commission may include evaluation on production properties
in the rate base of pipeline companies. FPC v. Hope Natural Gas Co., 320

U.S. 591 (1944). On the other hand changes in pressure cannot be considered
"production and gathering" activities, sales technically made in interstate com

merce may be so closely connected with local incidents of production and

gathering that Commission jurisdiction would not attach, Interstate Natural
Gas Co. v. FPC, 331 U.S. at 690, but sales occurring immediately after processing
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are not in this exemptive category, Phillips Petroleum Co. v. Wisconsin, supra.
Nevertheless, authority apparently implied in other provisions of the act may not

be exercised by the Commission because of the exemption. The agency is pro
hibited from controlling the assignment of gas leases, as this would result in

regulation of production, in an "expansion of power into . . . the forbidden

area," and in stripping the exempting phrase of the actual meaning it must be
given. FPC v. Panhandle Eastern Pipeline Co., 337 U.S. 498, 509 (1949).
There are four primary types of sales in which an independent producer can

be involved: (1) the sale to an interstate pipeline prior to the completion of

production and gathering, (2) the sale to an interstate pipeline on the discharge
side of the processing plant, (3) the sale to another independent producer prior
to the completion of production and gathering, and (4) the sale to another

independent producer after the completion of production and processing. Phillips
Petroleum Co. v. Wisconsin, supra, shows that the second group falls within
the jurisdiction of the Commission. None of the other classes of sales has been

directly adjudicated by the Supreme Court. Thus, two possible classes of

exemptions must be fully understood in order to determine the scope of Com
mission jurisdiction. First of all, if there has been no act by the original
producer which has committed the gas in interstate commerce, the jurisdiction
of the Commission will not lie since the act remains truly local. Secondly, if the
sale took place prior to the completion of producing and processing even though
the gas has been committed in interstate commerce, the jurisdiction of the Federal
Power Commission is questionable since production and gathering has been
expressly exempted by � 1(b).
Neither the majority nor the dissent in the instant case saw fit to draw out

the distinctions enumerated in the above paragraph. The conclusion reached
by the majority is equivalent to nullifying the production and gathering exemp
tion as to any type of sale and by an application of the continuous motion

theory has extended federal regulation into the very wells from which the gas
flows. From the mining and farm production cases, it has been shown that
there must be some act which commits commodities in interstate commerce.

Under the fact patterns presented in the present case, the sale to an interstate
pipeline would be such an act of commitment. However, a sale to another
independent producer does not necessarily commit the gas to interstate com

merce since the independent producer may in turn sell in intrastate commerce

as well as interstate.
But what happens if a sale is in interstate commerce? It is surely within the

jurisdiction of the Commission unless the exemptive clause of � 1 (b) is applicable
to a sale. Of course, Phillips Petroleum Co. v. Wisconsin, supra, held that it
was not applicable to a sale to an interstate pipeline on the discharge side of a
processing plant. But does this ruling of the Court extend Commission jurisdic
tion to the other three classes of sales? Interstate Natural Gas Co. v. FPC,
331 U.S. 682 (1947), would make it appear otherwise:

[W]here sales, though technically consummated in interstate commerce, are made during
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the course of production and gathering and are so closely connected with the local inci
dents of that processing as to render rate regulation by the Federal Power Commission
inconsistent or a substantial interference would be exercised by the State of its regulatoryfunction, the jurisdiction on the Federal Power Commission does not attach.
331 U.S. at 690.
However, it is quite possible that the Phillips rule is now applicable to all

sales in interstate commerce. In a note written in the Georgetown Law Journal,
the author stated:

The fact remains, however, that the only "gap" which had been actually declared to
exist by the courts at the time the Natural Gas Act was passed was the, gap in the sale
by the interstate pipeline company to the intrastate distributing company, and it was
that gap which Congress wished to "plug."
44 Georgetown L. J. 695, 719 (1956).
The reason for this statement can be found in economic history. The low

price at the near side of the pipeline never necessitated any federal control.
But now when pricing at the near side would be considerably higher without
control, there results a problem non-existent in 1938. The affirmative grant of
jurisdiction given to the Federal Power Commission is a power which fills the

gap over which states had no control in 1938. FPC v. East Ohio Gas Co., 338
U.S. 464, 472 (1950); Interstate Natural Gas Co. v. FPC, 331 U.S. 682, 690
(1948). If this problem of regulation never arose prior to 1938, and it never
did, it is extremely difficult to establish a legislative intent with regard to these

specific acts.
What the majority in this case has done is simply to apply the continuous

movement theory to find the transaction in interstate commerce and then simply
deny that the � 1(b) exemption is applicable to sales. This reasoning of the
Court is not very satisfactory for it is an attempt to over-simplify a very com

plex problem. It is sincerely hoped that the Supreme Court will grant certiorari
and clarify a very confusing area of law.

JOHN P. SULLIVAN

CONSTITUTIONAL LAW�An Applicant Who Refuses To Answer a Bar

Committee's Questions Concerning His Communist Associations Can

not Be Refused Admission to the Bar on the Basis of a Statute

Requiring That He Must Prove ( 1 ) His Good Moral Character and

(2) That He Does Not Advocate the Overthrow of the Government
by Force.

Petitioner, having otherwise satisfied the admission requirement for the

California bar, was questioned before the State Committee of Bar Examiners

where he refused to answer questions concerning his past and present associa
tions with the Communist Party and his beliefs in Communism. He stated that

he had a constitutional right not to answer questions of a political nature.



1957-58] Decisions 345

During the proceedings he introduced numerous character witnesses to prove
his good moral character, and he stated that he did not advocate the overthrow
of the Government by force. The Committee refused to certify petitioner on

the grounds that he failed to prove certain statutory requirements, namely
(1) his good moral character, and (2) that he does not advocate the forcible
overthrow of the Government. Cal. Bus. & Prof. Code Ann. �� 6060(c), 6064.1.
The Supreme Court of California refused to review the decision of the Bar Com
mittee. The United States Supreme Court granted certiorari and reversed (three
justices dissenting). Held, as the subject matter of the questions had no relation

to these statutory requirements, the Bar Committee could not refuse the

applicant on the grounds that he had not sustained his burden of proof in

meeting the strict statutory requirements. Konigsberg v. State Bar, 353 U.S.
252 (1957).
The Court's holding that refusal to answer questions of a political nature is

not evidence that a bar applicant has a bad moral character relies on the prin
ciple that the power to establish bar qualifications is not absolute but is limited
to those requirements which preserve the integrity of the bar. Ex parte Secombe,
60 U.S. (19 How.) 9 (1856). The validity of moral character statutes rests

then on the fact that there is a definite relation between the legal profession and
the possession of a good moral character. Their purpose is to insure the courts
and the public that the lawyers with whom they are dealing can be trusted
and will uphold the law. People ex rel. Chicago Bar Ass'n v. Goodman, 366
111. 346, 350, 8 N.E.2d 941, 944 (1937); People v. Alfani, 227 N.Y. 334, 125
N.E. 671 (1919). The Supreme Court held that as none of the questions asked
by the Committee related to Konigsberg's character, in the accepted use of the
term, his refusal to answer these questions was not evidence that he did not prove
his good moral character, 353 U.S. at 270-71, and he did meet the statutory
requirements.
The purpose of the Court in adopting the traditional meaning of good moral

character is to leave lawyers free to think and act as members of an independent
bar. 353 U.S. at 273. With this purpose also in mind the Court held that
Konigsberg could not be refused admission on the grounds that he failed to
prove that he does not advocate the forcible overthrow of the Government. The
Court held that he had met his burden of proof inasmuch as he had stated that
he does not advocate the overthrow of the Government and had answered ques
tions in regard to his loyalty. Justices Harlan and Clark dissented stating that
as Konigsberg could be refused solely for failing to answer any relevant ques
tions, it was not necessary to determine whether the subject matter of the
questions was relevant to the particular statutes. The Court held that this issue
was not involved since the Bar Committee never told the applicant that he could
be refused solely for failing to answer relevant questions. 353 U.S. at 261.
The Court, in applying the "strict necessity doctrine," left unanswered the

basic question looming in this area of constitutional law. It is: can an applicantwho must prove that he is qualified to be admitted to a profession, be refused
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when he fails to answer questions which he has a constitutional right not to
answer? The points involved in considering such an issue are: (1) does an

applicant waive his constitutional rights when he seeks admission to the bar, and
(2) if not, can a bar committee indirectly prevent an applicant from exercising
his constitutional rights, by giving as its reason for refusal that the applicant
did not sustain his burden of proof?
The courts are almost universal in holding that admittance to the bar is a

privilege and not a right. 7 C.J.S., Attorney and Client � 4(b) (1937). It is
for this reason that special qualifications may be established for the bar. The
long-recognized limitation on this principle has been that any qualification must
be related to a person's fitness as a lawyer. See Ex parte Secombe, supra.
However, although the practice of law is a privilege, a person still has constitu
tional rights in respect thereto. The Supreme Court decided this in In re

Summers, 325 U.S. 561 (1945), where it held that a person's admission to the
bar is protected from arbitrary state action by the due process clause of the
fourteenth amendment. The more recent case of Wieman v. Updegraff, 344
U.S. 183 (1952), also refuted the idea that because a privilege exists, a person
has no overriding constitutional rights. In Shreiner v. Florida, 82 So. 2d 657
(Fla. Sup. Ct. 1955), disbarment proceedings were brought against an attorney
who had invoked the fifth amendment in refusing to answer questions concerning
his past communist associations. The court held that the attorney was not
accorded due process because he was not allowed to exercise his constitutional

rights. The state also attempted to distinguish a person's rights as an individual
from his rights as an attorney. This argument was not accepted. "Whatever

rights lawyers enjoy as individuals . . . they must also enjoy as attorneys.
Otherwise, it follows that 'it is a wrong to assert a right.' " 82 So. 2d at 664

(concurring opinion). See also In re Holland, 337 111. 346, 36 N.E.2d 543

(1941). It is true, as the state contended, that an attorney would always have
a choice, but the alternatives would be such that he would have very little
freedom. His choice in this case would consist in answering the questions and

waiving his constitutional rights or of invoking the fifth amendment and losing
his means of livelihood.
The second point in this issue concerns a conflict between a person claiming

on one hand his constitutional right of political freedom, and on the other hand,
a statutory requirement that an applicant must prove his case. A noted case

which has touched on this problem and which has similar facts to the Konigs
berg case is In re Anastaplo, 3 111. 2d 471, 121 N.E.2d 826 (1954), cert, denied,
348 U.S. 946 (1955). There it was held that a bar applicant's refusal on con

stitutional grounds to answer questions about his membership in the Communist

Party was sufficient reason for not certifying him. He refused to answer any

questions whatsoever about his Communist affiliations, and no distinction was

made between Communism as a political party and as an organized conspiracy.
See Wieman v. Updegraff, supra. It could thus be argued that in the Anastaplo
case the applicant's political freedom was not infringed upon as the questions
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were directed to Communism as a criminal conspiracy. In the Konigsberg case

the questions which were not answered were political in nature, as the petitioner
had already asserted that he did not advocate the overthrow of the Government.
The apparent reason for requiring an applicant to prove that he possesses the

necessary requirements is that it would be a physically impossible job for a bar
committee to investigate each person. As this area is now governed by the
fourteenth amendment, an applicant could only be refused for a valid reason.

To say that a person has not sustained his burden of proof because he exercised
a constitutional right is to deny the use of the right. A bar committee in using
this proof requirement should not be allowed to do indirectly what it could not do

directly�refusing an applicant when he chooses to exercise a constitutional right.
Another reason for holding that a bar applicant should be allowed his con

stitutional rights even though he has the burden of proof, is to insure that

practicing attorneys and applicants for the bar will be judged by the same

standard. In a disbarment proceeding the moving party must prove that the

attorney is unfit to practice, while in an admission proceeding the applicant has
this burden of proceeding. Spears v. State Bar, 211 Cal. 183, 294 Pac. 697

(1930). But does this mean there should be two different standards for the same

profession? It seems strange to hold that a person must have better qualifica
tions to become a lawyer than to stay a lawyer. See On Application for At
torney's License, 21 NJ.L. 345 (Sup. Ct. 1848). Contra, In re Stepsay, 15
Cal. 2d 71, 98 P.2d 489 (1940). Moreover, as an attorney has these consti
tutional guarantees, they should not be denied to applicants merely because
they have the burden of proof.
The practical effect of such a ruling would not greatly change the work of a

bar committee. If an applicant had something to hide from the committee,
nothing would be accomplished by making him talk. If the applicant lied the
only way the committee could know this is by having other evidence. If the
committee had this other evidence, in a similar situation where the applicant
refused to answer on constitutional grounds, this evidence alone would be a valid
reason for refusing him. It is submitted, therefore, that a bar-admission com

mittee should not be allowed to manipulate this burden of proof requirement in
order to exact of bar applicants such proof of their fitness that it infringes on

their constitutionally-protected rights.
BERT HARTE

CRIMINAL LAW�CONTEMPT OF COURT�In England, Magazine
Vendors Who Innocently Distribute Foreign Periodicals Contain
ing Matter in Contempt of Court Will Themselves Be Held in

Contempt.

The trial of Dr. John Bodkin Adams for murder had begun in England.
While the trial was in progress, the European edition of the American magazine,
Newsweek, went on sale in London. The particular issue, dated April 1, 1957,
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contained two articles entitled, "The Doctor on Trial," and "Bequests." Each
article referred to the Adams trial and contained matter which was not in evi
dence. The attorney-general moved for writs of attachment since English law
forbids, generally, comment on pending criminal proceedings. See Regina v.

Odhams Press, [1957] 1 Q.B. 73. The principal respondents are incorporated
magazine distributors and together distribute almost 11,000 copies of News
week weekly. They established, to the complete satisfaction of the court, lack
of knowledge of the offending paragraphs. Accordingly, their defense was that
of innocent dissemination taken from the law of defamation. However, the dis
tributors were found guilty of contempt of court. Held, cases of contempt of
court are not analogous to cases of defamation, and as a consequence the de
fense of innocent dissemination is not acceptable. Therefore, distributors who
deal in foreign publications are responsible for the material contained in the
magazine, notwithstanding their lack of knowledge. Regina v. Griffiths, [1957]
2 Q.B. 192.
The editors' or publishers' liability and responsibility for items of news pub

lished in their paper or magazine is well established. Regina v. Odhams Press,
supra; Regina v. Evening Standard Co., [1954] 1 Q.B. 578. The locus classicus
on the subject was stated in 1742 by Lord Chancellor Hardwicke in Roach v.

Garvan, 2 Atk. 469, 26 Eng. Rep. 683 (Ch. 1742), wherein he defined the

types of criminal contempt of court in this particular area:
There are three different sorts of contempt.
One kind of contempt is, scandalizing the court itself.
There may be likewise a contempt of this court, in abusing parties who are con

cerned in causes here.
There may also be a contempt of this court, in prejudicing mankind against persons

before the cause is heard.

2 Atk. at 471, 26 Eng. Rep. at 684-85.
In punishing news editors for contempt, the courts have eliminated what is

normally considered a requisite to a criminal charge, i.e., the element of intent.

In the case of Regina v. Odhams Press, supra, the court said, "The test is

whether the matter complained of is calculated to interfere with the course of

justice, not whether the authors and printers intended that result ..."
1 Q.B. at 80. (Emphasis added.) The basis for this standard seems to be

public policy. "The maxim, 'Actus non facit reum, nisi mens sit rea,' cannot
be made applicable to this subject ... as the effect would be that the ends of

justice would be defeated by contrivance." Ex parte Jones, 13 Ves. Jun. 237,

239, 33 Eng. Rep. 283, 284 (Ch. 1806).
It is apparent that a publisher is strictly liable for the publication of con

temptuous matter. The question to be decided in the present case is whether

this liability should be extended to distributors of the magazines.
The distributors argued that the charge of contempt is analogous to an

action for defamation by publication, and that since they were mere conduits

of the magazines, with no knowledge of their contents, they should not be held.
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Their argument was on solid ground, for until the decision in the instant case

the actions of defamation and contempt by publication, and the defenses thereto,
were nearly indistinguishable. In defamation, as in a case of contempt, there
must be a "publication" of the derogatory matter, that comes to the knowledge
of a third party. See Prosser, Law of Torts, � 94 (2d ed. 1955). And, as in con

tempt, the publisher is strictly liable for his publication, by reason of policy.
Jones v. Hulton & Co., [1909] 2 K.B. 444, aff'd [1910] A.C. 20. However,
in actions for defamation by publication, if the distributor can show that he
was not aware of the defamatory material and was not negligent he will not
be held liable. This too seems to be a public policy consideration. Emmons v.

Pottle, [1885] 16 Q.B.D. 354.
The distributors in the present case attempted to develop the theory of the

Emmons case, and in doing so relied on McLeod v. St. Aubyn, [1889] A.C. 549.
In the McLeod case the appellant had received a copy of a newspaper which
was current and, before reading it, loaned it to a friend. The newspaper con

tained matter which was a contempt of court. The Judicial Committee declined
to hold the appellant for publishing a contempt and pointed out that it was

not his duty to have read the newspaper before giving it to his friend. The
court said: "It would be extraordinary if every person who innocently handed
over a newspaper . . . with no knowledge of it containing anything objectionable,
could be thereby constructively but necessarily guilty of contempt of a

court . . . ." Id. at 562.
The court in the instant case did not allow the precedent of the McLeod case

and pointed out that: "In the present case these respondents were dealing with
the magazine as a matter of business and distributing it as wholesalers to the
trade . . . and selling it on their own bookstalls." Regina v. Griffiths, supra at
203. Certainly, loaning a newspaper to a friend cannot have the damaging
potential of the distribution of almost 11,000 copies of Newsweek magazine.
Therefore, the court would not accept the distributors' defense, and stated:
"Cases of contempt of court by the publication of matter tending to prejudice
a fair trial stand in a class of their own and are not truly analogous to cases of
defamation " Regina v. Griffiths, supra at 203-04. (Emphasis added.)
It is submitted that there is an analogy between the theories of contempt

of court and defamation, but the distinction which makes them "not truly
analogous" is based upon the practical public consequences of the wrongs, rather
than upon pure legal theory. Public policy imposes a greater liability (strict
liability) for the greater injury (to the court and the persons before it).It is recognized that cases should be decided on the weight of the evidence ad
duced in the court room, rather than on the strength of prejudice and bias
fostered by extraneous writings. This is but to repeat a truism. Neverthe
less, the influence of journalism on the "sensational" cases is frequently verystrong and lends support to the suggestion that the Griffiths holding should be
adopted in this country.
As for the repercussions of the Griffiths case, it is obvious that American
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periodicals must conduct themselves according to this British standard or face
the likely possibility of having no distributors in England.

WTXLIAM F. HARVEY

LABOR LAW�The Failure of an Illegally Discharged Employee To
Seek Satisfactory Employment at Lower Wages, When Substan
tially Equivalent Employment Is Unavailable, Constitutes to
Some Extent Loss of Earnings Willfully Incurred, Which Will
Justify a Corresponding Set-off Against the Employee's Back Pay
Award.

The National Labor Relations Board, petitioner, found that the Southern Silk
Mills Inc., respondent, had illegally discharged forty employees in violation of
�� 8(a)(1) and 8(a)(3) of the National Labor Relations Act, 49 Stat. 452
(1935), as amended, 29 U.S.C. � 158(a)(1), (a)(3) (1952). Southern Silk
Mills, 101 N.L.R.B. 1 (1952).

On December 21, 1953, the Court of Appeals for the Sixth Circuit entered
a decree enforcing the Board's order to reinstate these employees with back pay.
NLRB v. Southern Silk Mills, 209 F.2d 155 (6th Cir. 1953), cert, denied, 347
U.S. 976 (1954). Informal negotiations to determine the precise amount of
back pay succeeded in the cases of all but two of the dischargees. Respondent
contends that these dischargees were willfully idle during the back pay period
and that the back pay award should have been offset by what the employee
would have earned in other suitable employment.
The respondent was a manufacturer of women's apparel in Spring City,

Tennessee. The dischargees were employed as knitters and lived in Spring City
at the time of their discharge. Both registered with the Tennessee Department
of Employment Security and reported there regularly during the period of

discharge. Although there were no other mills in Spring City, both employees
filed applications for employment at other mills within a seventeen mile radius
and revisited them regularly with no success. Respondent offered evidence that
neither dischargee attempted to secure available employment of a different
nature and type at a lower rate of pay, although there apparently existed such

employment opportunities.
The National Labor Relations Board found that both employees had made

reasonable efforts to secure positions substantially equivalent to those from
which they were discharged, both as to type and salary. However, the Trial
Examiner ruled that upon failure to obtain such employment over a reasonable
period of time, dischargees should have accepted "satisfactory employment at
a lower rate of pay." Accordingly the Trial Examiner allowed offsetting deduc
tions for amounts which would have been earned in available lower paying
employment. The United States Court of Appeals for the Sixth Circuit agreed
with the Trial Examiner. Held, the fact that an employee made reasonable
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efforts to secure substantially similar employment is not sufficient to entitle him
to a full back pay award since the failure to look for other suitable employment,
even at a lower rate of pay, constitutes to some extent loss of wages willfully
incurred. NLRB v. Southern Silk Mills, 242 F.2d 697 (6th Cir. 1957), cert.
denied, 26 U.S.L. Week 3117 (U.S. Oct. 15, 1957) (No. 206).
Section 10 of the National Labor Relations Act, 49 Stat. 453-55 (1935),

as amended, 29 U.S.C. �� 141-88 (1952), gave to the National Labor Relations

Board, hereinafter referred to as the Board, the power to prevent unfair labor
practices and to "take such affirmative action including reinstatement of em

ployees with or without back pay, as will effectuate the policies of this Act. . . ."
49 Stat. 454 (1935), as amended, 29 U.S.C. � 160(c) (1952). An employee
is defined in relation to the above provisions of the act as "any individual whose
work has ceased as a consequence of, or in connection with, any current labor
dispute or because of any unfair labor practice, and who has not obtained any
other regular and substantially equivalent employment . . . ." 49 Stat. 450

(1935), as amended, 29 U.S.C. � 152(3) (1952). Since this enactment, the

granting of back pay has been discretionary with the Board, subject to review
and correction by the courts. Mooresville Cotton Mills v. NLRB, 94 F.2d 61,
66 (4th Cir. 1938).
The philosophy of the Board in "effectuating the policies of this Act" is not

one of rewarding an individual employee, NLRB v. Carlisle Lumber Co., 99
F.2d 533, 538 (9th Cir. 1938), nor one of punishing a particular employer,
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 235-36 (1938). The Board
acts in a public capacity for the purpose of fostering collective bargaining by
restraining obstacles to industrial peace. National Licorice Co. v. NLRB, 309
U.S. 350, 362 (1940) ; Amalgamated Utility Workers, CIO v. Consolidated Edi
son Co., 309 U.S. 261, 265 (1940); F. W. Woolworth Co., 90 N.L.R.B. 289,
292 (1950). Since the Board's authority is one of protecting the public interest,
its decisions are based on the exigencies of the times and not upon rigid prin
ciples of individual rights. Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194

(1941); Daykin, Back Pay Under National Labor Relations Act, 39 Iowa L.
Rev. 104 (1953). In its first decisions regarding back pay to illegally discharged
employees, awards were made based on the total amount of pay the employee
would have received but for his discharge, less amounts that he received during
that period in other employment. New York Handkerchief Mfg. Co., 16
N.L.R.B. 532, 562 (1939) ; Western Felt Works, 10 N.L.R.B. 407, 453 (1938) ;
Central Truck Lines, Inc., 3 N.L.R.B. 317, 330 (1937).
In 1938 the United States Court of Appeals for the Ninth Circuit weighed the

importance of protecting the worker's right of collective bargaining against his
duty to accept substantially equivalent employment and concluded that refusal
to accept equivalent employment should not preclude relief. The court here
gave wide authority to the Board's discretion. NLRB v. Carlisle Lumber Co.,
99 F.2d 533, 539-40 (9th Cir. 1938). See also Mooresville Cotton Mills v.

NLRB, 94 F.2d 61, 66 (4th Cir. 1938).
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At this point in the development of the law concerning back pay awards, the

courts concur with the Board's determination that the policies of the act are
best effectuated by not requiring the Board to show that the employees in
question have not rejected any offers of substantially equivalent employment,
Ford Motor Co., 23 N.L.R.B. 548, 606 (1940), even where the loss to the
employer is overwhelming. NLRB v. Carlisle Lumber Co., supra at 536.
In 1941, the Supreme Court of the United States in the case of Phelps Dodge

Corp. v. NLRB, 313 U.S. 177 (1941), halted the trend towards the employer's
unlimited liability. The Court held that:

Making the workers whole for losses suffered on account of an unfair labor practice
is part of the vindication of the public policy which the Board enforces. Since only
actual losses should be made good, it seems fair that deductions should be made not
only for actual earnings by the worker but also for losses which he willfully incurred.

313 U.S. at 197-98.
The apparent effect of this decision is to introduce the concepts of individual

justice previously denied. Amalgamated Utility Workers, CIO v. Edison Co.,
309 U.S. 261, 265 (1940). However, a careful reading of the Phelps Dodge
case indicates that the Court is not seeking to lessen the employer's burden,
but it does seek "the healthy policy of promoting production and employment."
313 U.S. at 200. The Court sets the test of losses willfully incurred as "a
clearly unjustifiable refusal to take desirable new employment." 313 U.S. at
199-200. Thus, the protection of the public interest in the right of collective
bargaining was compromised to some extent by the protection of a secondary
public interest in promoting production and employment.
The Board quickly recognized the shift in public interest due to the wartime

need for full employment. In the case of The Ohio Public Service Co., 52
N.L.R.B. 725 (1943), the Board went one step further than the Court in

Phelps Dodge and set the test for losses willfully incurred as the failure to make
a reasonable effort to secure desirable new employment, or an unjustifiable
refusal of an offer of such desirable employment. 52 N.L.R.B. at 729. This
rule was found applicable to postwar conditions as evidenced by the Board's

ruling in the cases of NLRB v. Pugh & Barr, Inc., 207 F.2d 409 (4th Cir.

1953); Harvest Queen Mill and Elevator Co., 90 N.L.R.B. 320, 321 (1950).
It is by interpretation and redefinition of the concepts previously mentioned

in the Phelps Dodge and Ohio Public Service cases that the courts have, in
recent years, sought to lessen the employer's burden of loss. NLRB v. Alaska
5.5. Co., 211 F.2d 357, 360 (9th Cir. 1954); NLRB v. Pugh & Barr, Inc.,
supra. See also NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 346 (1953);
NLRB v. Stilley Plywood Co., 199 F.2d 319, 321 (4th Cir. 1952). But see

NLRB v. Cashman Auto Co., 223 F.2d 832, 836 (1st Cir. 1955). This trend has

led to the bold step taken by the court in the Southern Silk case.

Of the recent decisions, the case of NLRB v. Moss Planing Mill Co., 224 F.2d
702 (4th Cir. 1955), is the case most comparable on its facts to the Southern
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Silk case. In the Moss Planing case, the discharged employees were sawmill
workers who could find no other similar mill employment. Agricultural em

ployment was available in the area and the employees had done such work be

fore. Here the court held that such employment would be considered suitable
new employment and ordered the back pay award modified accordingly. 224

F.2d at 706. If the Southern Silk case merely follows this rule, its holding is

not new.

On analysis a marked distinction between the two cases is evident. The Moss

Planing case is saying, in effect, that desirable employment is not limited to a

particular position but includes an entire strata or class of employment op
portunities which are substantially similar. 224 F.2d at 705. In the
instant case the court found, as a fact, that the employees had made
reasonable efforts to find substantially similar employment, but as a question
of law, the court agreed with the Trial Examiner's ruling that when such em

ployment is not available, the employees must lower their sights and seek less

desirable, lower paying positions. 242 F.2d at 700. The Moss Planing case did
not go this far. On the point of lowering one's sights, the Southern Silk case

presents a new test for back pay awards. The question then becomes: does this
new test better "effectuate the policies of this Act?"
The court in the Southern Silk case says:

[T]he usual wage earner, reasonably conscious of the obligation to support himself
and family by suitable employment, after inability over a reasonable period of time
to obtain the kind of employment to which he is accustomed, would consider other
available, suitable employment at a somewhat lower rate of pay "desirable new

employment."

242 F.2d at 700. The court seems to be applying the standard of a reasonable
man for the purpose of imposing a strict duty on employees to accept any type
of new employment.
In the instant case the court mentions but does not adopt the legal theory of

mitigation of damages. Although the common law doctrine of mitigation of
damages has never been expressly relied on by the Board in its rulings, Palmer,
Back Pay Awards Under the National Labor Relations Act: Matters of De
fense, 29 Georgetown L.J. 580, 592 (1941), an analogous theory of mitigation
based upon an analysis of "socially desirable factors" has been found applicable
to the Labor Management Relations Act. NLRB v. Seven-Up Bottling Co.,
344 U.S. 344, 346 (1953). The difference seems to be that the common law
rule represents a balance of individual rights and interests, 5 Williston, Con
tracts � 1353 (rev. ed. 1937), whereas the Labor Board uses the term "mitiga
tion of damages" in relation to a balance of the broad policy issues discussed
above. Phelps Dodge Corp. v. NLRB, supra, at 194, 200.
Williston in discussing the common law theory says:
In the application of this rule to a wrongfully discharged employee, there is the

special feature that human feelings must be taken into account. His recovery will not
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be diminished because he fails to engage in a business that is not of the same general
character as that for which he contracted, or fails to accept work at a distant place,
though it is of the same general character.
5 Williston, Contracts � 1359 (rev. ed. 1937). The judicial interpretation of
this rule in the majority of states is that a wrongfully discharged employee is
not obliged to seek or accept other employment of a different or inferior kind
in order to mitigate his damages. Standard Oil Co. v. Lloyd, 26 Ala. App. 306,
159 So. 371 (1935) ; Hussey v. Holloway, 217 Mass. 100, 104 N.E. 471 (1914) ;
Edgecomb v. Traverse City School District, 341 Mich. 106, 67 N.W.2d 87
(1954). A minority of jurisdictions hold that if an employee is unable to
obtain similar employment after a reasonable time, he is obliged to accept in
ferior employment. Simon v. Allen & Co., 76 Tex. 398, 13 S.W. 296 (1890).
In effect the majority common-law rule of mitigation of damages compares

with the development of the law concerning back pay up to the decision of the
Southern Silk case. The rule in the instant case presents a sharp contrast to
that development.
It is submitted that the rule that the Southern Silk case sets down does not

effectuate the policies of the act but in fact, to some extent retards the policies
of the act. The basic policy of the act is to protect the right of employees to
collective bargaining. This is done by impressing upon employers that any un

lawful discrimination will be remedied by making the employee whole for his
losses. Although the employee should not be allowed to profit by his unemploy
ment, he should not be burdened, under the guise of mitigation of damages, to
repair the employer's wrong. The need for flexibility in the Board's rulings is

recognized; but this flexibility is best effected by a broad interpretation of

"substantially equivalent employment" and not by the introduction of the

concept of "lowering one's sights." Although it is true that the average em

ployee would after a reasonable time "lower his sights," it is hardly effectuating
the policies of the act to force him to do so. The wrong was committed by the

employer. He may stop the accumulation of damages by reinstatement or

settlement with the employee. The policy of promoting production and em

ployment demands that the employee seek substantially similar employment,
but in the absence of an employment crisis, it does not demand that an em

ployee seek or accept employment which he considers menial or outside the

scope of his training.
ROBERT C O'BRIEN

MILITARY LAW�A Much-Prolonged Absence With No Satisfactory
Explanation Thereof by the Accused Does Not Justify an Infer
ence of Desertion by the Court.

Petitioner, a seaman apprentice with a history of repeated absences, went

absent without leave for seventeen days. He pleaded not guilty to the desertion

charge brought against him, and defended on the ground that he had no intention
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of remaining away permanently. He stated that family illness and other diffi
culties having arisen, he intended to remain away only as long as his presence at

home was needed. Since an intent to remain away permanently is a necessary
element of the crime of desertion, a determination of such intent was vital to a

conviction.

Any member of the armed forces of the United States who� (1) without proper
authority goes or remains absent from his place of service organization, or place of duty
with intent to remain away therefrom permanently ... is guilty of desertion.

Uniform Code of Military Justice, art. 85, 10 U.S.C. � 885 (1956). The
accused was convicted by a court-martial of desertion and failure to obey a

lawful order. The Court of Military Appeals granted the petition for review.
At issue was part of the instruction by the law officer which was based upon the

following:

If the condition of absence without proper authority is much prolonged and there is
no satisfactory explanation of it, the court will be justified in inferring from that alone an

intent to remain absent permanently.
Manual for Courts-Martial, United States, 1951, art. 164(a), Exec. Order No.
10214, 3 C.F.R. para. 164(3) (Supp. 1951). Held, reversed by a divided court.

Such instruction was erroneous because it allowed the court-martial to infer
intent to desert from a much prolonged, unexplained absence alone. The court-

martial must consider separately the specific intent of the accused, and not

substitute for it an established fact leading to a justifiable inference of such
intent. United States v. Cothern, 8 U.S.C.M.A. 158, 23 C.M.R. 382 (1957).
Furthermore, "where the Manual conflicts with the Code or the law, as inter

preted by this Court, it [the Manual] must give way." 8 U.S.C.M.A. at 160,
23 C.M.R. at 384. The governing authority upon which the court relied and
which conflicts with the Manual is Morissette v. United States, 342 U.S. 246,
275 (1952). In that case the defendant found empty bomb casings while
hunting on United States government property. Thinking them abandoned, he
removed them for sale as scrap. He was convicted under a federal statute for

"knowingly" converting government property. His defense was mistake of fact
in thinking them abandoned. Hence, he did not have the requisite intent neces
sary for the crime. However, the trial court instructed the jury that if they
believed the defendant took the government property without permission and
that the property was worth one cent or more, they must find him guilty. The
judge withdrew the question of felonious intent from the jury and ruled that
such intent is presumed by his own act. The Supreme Court in reversing his
conviction held that when Congress used words of art, namely, "knowingly," it
must have intended to give effect to the legal connotations of the word unless
specifically provided otherwise in the statute. Hence, the statute made felonious
intent an essential factor in the crime, as it is in common law larceny. It did
not create a strict liability crime such as those defined in "public welfare"
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statutes. It is this aspect of Morissette that has been considered of prime im
portance. 66 Harv. L. Rev. 130 (1952); 25 So. Calif. L. Rev. 362 (1952);
26 Tul. L. Rev. 391 (1952); 1952 U. 111. L. Forum 449; 5 Vand. L. Rev.
828 (1952). The Court proceeded to reason that the element of felonious
intent must be separately and specifically determined by the jury; that it should
not have been required to presume such intent from the mere fact of taking, but
should have been allowed to weigh its existence from all of the surrounding cir
cumstances. 342 U.S. at 376.
The Morissette case was decided five and a half years before the instant case.

In the intervening years the Court of Military Appeals did not rely upon
Morissette as governing in the area of intent in desertion. See United States v.

Whitley, 3 U.S.C.M.A. 629, 14 C.M.R. 57 (1954); United States v. Cirelli, 1
U.S.C.M.A. 568, 4 C.M.R. 160 (1952). The court did discuss Morissette's

applicability in United States v. Miller, 8 U.S.C.M.A. 33, 23 C.M.R. 257 (1957),
but decided that Morissette was not in point for the reason that Miller involved
a presumption of fact to be considered with all the evidence, and not a con

clusive presumption as found in Morissette. Similar interpretations of Morissette
can be seen in the federal courts. Imholte v. United States, 226 F.2d 505 (8th
Cir. 1956); Legatos v. United States, 222 F.2d 678 (9th Cir. 1955). A con

clusive presumption operates in this manner: once the basic fact is established
the existence of the inferred fact may not be rebutted but follows as a matter

of law. Since the instant case involved the same inference of fact as Miller,
supra, the application of Morissette to this case is open to criticism. The very
language of the Manual is written neither in terms of a conclusive nor mandatory
presumption, but rather in terms of a permissive inference. It states that in the
situation where there is a prolonged absence without satisfactory explanation,
the trier of fact may�rather than must�find intent to desert. If the inference is
to have a mandatory effect upon the establishment of the basic fact�a much

prolonged absence,�and with a lack of evidence in rebuttal, the trier would be

required to find the existence of the presumed fact. However, Morissette did
make a passing reference to mandatory and permissive presumptions and these
statements were relied upon in Cothern. The Supreme Court declared that a

presumption of intent from an isolated fact is not allowed when all the evidence
taken together could not establish logically such intent. The Court of Military
Appeals reflects this in the following:
The court-martial must consider the necessary ingredient of intent and if the instructions
as given would have allowed them to convict the accused of desertion without their

considering his specific intent, such instructions were in error and he was prejudiced.
... An absence of seventeen days, or seventeen months, or seventeen years, is only an

absence�though its probative value may be great�and it is not a substitute for intent.

The court-martial must consider the intent of the accused.

8 U.S.C.M.A. at 161, 23 C.M.R. at 385. But, in applying the "much prolonged
absence" rule, the court-martial must, according to the Manual, examine the

defendant's explanation. For the inference can be drawn only if the explanation
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is not satisfactory. In the process of balancing his explanation against the

inference the court-martial will necessarily evaluate his intent. When an

inference arises, and evidence is introduced in rebuttal, the fact finders neces

sarily weigh the probative value of inference as against the probative value of
the rebuttal evidence. Furthermore, the inference set out in the Manual, can

only be validly applied when the other circumstances are not of sufficient force
to rebut; that is, when taken together they do not constitute a satisfactory
explanation of absence by the accused. Only if, in the ultimate analysis, the
inference can be logically drawn, will it be employed. As Judge Latimer pointed
out, an inference

is a process of reasoning by which one fact sought to be established�in this instance,
intent to remain away permanently�may be deduced as a logical consequence of another
fact�here an unexplained prolonged absence.

8 U.S.C.M.A. at 162, 23 C.M.R. at 386. Finally, intent can normally be
determined only through circumstantial evidence, since it is a state of mind.

It is a familiar observation that intent, being a state of mind, is rarely the subject of
direct proof, but ordinarily must be inferred from circumstances.

United States v. Ferretti, 1 U.S.C.M.A. 323, 3 C.M.R. 57 (1952).
In view of the difficulty of proving specific intent, problems will arise when

there are no circumstances in evidence at all, other than the prolonged absence.
How will the court rule in that situation? They have left open this question and
the cases reversed on the basis of Cothern have not discussed it. United States
v. Jordan, 8 U.S.C.M.A. 339, 24 C.M.R. 149 (1957) ; United States v. Whitrock,
8 U.S.C.M.A. 313, 24 C.M.R. 123 (1957); United States v. Mackensworth, 8
U.S.C.M.A. 298, 24 C.M.R. 108 (1957); United States v. Grant, 8 U.S.C.M.A.
297, 24 C.M.R. 107 (1957); United States v. Nelson, 8 U.S.C.M.A. 278, 24
C.M.R. 88 (1957); United States v. Lyons, 8 U.S.C.M.A. 259, 24 C.M.R. 69
(1957).
The Cothern decision changes a long-standing rule in military law regarding

desertion. The first case ever decided by the Court of Military Appeals con

cerned the problem of intent in desertion. United States v. McCrary, 1
U.S.C.M.A. 1, 1 C.M.R. 1 (1951). The proposition that a much-prolonged
absence alone may give rise to an inference of intent to desert was not questioned
in McCrary. Even the dissent so held. 1 U.S.C.M.A. at 13, 1 C.M.R. at 13.
The court in a latter case said that the validity of the inference was too well
settled to require even a citation of authority. United States v. Cirelli, 1
U.S.C.M.A. 568, 571, 4 C.M.R. 160, 163 (1952).
The court has continually upheld the "much prolonged absence alone" rule

prior to the instant case, but it has set no minimum period of time as being
determinative. The consequences of a literal interpretation have been avoided
by using a "sufficiency of evidence" test. See United States v. Hendon 7
U.S.C.M.A. 429, 22 C.M.R. 219 (1956). Insufficiency of evidence was the
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ground for reversal in United States v. Logos, 2 U.S.C.M.A. 489, 9 C.M.R. 119
(1953) ; and United States v. Peterson, 1 U.S.C.MA. 317, 3 C.M.R. 51 (1952).
Evidently the court has been hesitant to discard completely a rule of such
undoubted usefulness in military life. In United States v. Whitley, 3 U.S.C.M.A.
629, 14 C.M.R. 57 (1954), the court upheld a desertion conviction of a service
man who alleged that he suffered a head wound in Korea, was shipped back
to the United States for treatment, and then went absent without leave for
two months from the hospital. The defendant claimed amnesia from the time of
his injury, hence inability to form the intent to desert. There was inconclusive
evidence of loss of memory. In commenting on the validity of the inference,
the court stated that:

In a sense one deplores the willingness of the Government to go to trial on a naked
prima facie case no stronger than this one. However, we must not overlook the fact that
competing, important, and understandable policies�which we may not safely challenge�
must necessarily have play in this area.

3 U.S.C.M.A. at 646, 14 C.M.R. at 64. It can thus be seen that public policy
has been significant if not controlling in the past. It is seen in the concurring
opinion (of Judge Latimer, who concurred in the result but disagreed with the

rationale) in the instant case.

[T]he principal difficulty I find in this decision is that it strikes down absolutely and
without necessity or justification a rule which is founded on good sense and logic and
has long enjoyed approval in military forums.

8 U.S.C.M.A. at 161-62, 23 C.M.R. at 385-86.

The dichotomy of military and "civilian" law was acknowledged in the

Constitution, and the Supreme Court has continually recognized this separate-
ness. See Mullan v. United States, 212 U.S. 516 (1909); Johnson v. Sayre, 158
U.S. 109 (1895); Kurtz v. Moffitt, 115 U.S. 487, 500 (1885); Wales v. Whit

ney, 114 U.S. 564 (1885); Wise v. Withers, 7 U.S. (3 Cranch) 330 (1806). The

Supreme Court acknowledged the basic difference in requirements between law
for the military and for civilians in a recent case.

In part this (the difference between military and civilian courts) is attributable to the
inherent differences in values and attitudes that separate the military establishment from
civihan society. In the military, by necessity, emphasis must be placed on the security
of the group rather than on the value and integrity of the individual.

Reid v. Covert, 354 U.S. 1, 39 (1957).
It is evident that there is a clash between our democratic ideals of individual

rights and the exigencies of military service, and that there are broad areas as

yet unresolved in this relationship. Due to the fluidity of judicial interpretation
in this area of individual rights as against military requirements, the trend indi
cated in the Cothern case assumes prime importance. Evidently the court is

placing more reliance on "civihan" law and less on precedent in military law.

It is submitted that a court-martial considers the specific intent of the accused
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in determining whether his explanation of absence is satisfactory, and that in

weighing the inference it considers all the related circumstances. In addition,
since a presumption or inference of fact in the form of a justifiable inference is
involved in Cothern, the rationale of the Morissette case involving conclusive

presumptions, i.e., inferences of law, is not in point. Hence, the reasons on

which Cothern is based fails. The further consideration of the needs and require
ments of the military, particularly in times of national emergency, throw addi
tional doubt on the wisdom of the court's ruling. The policy requirement that
the exigencies of the service be placed above consideration of the individual and
his rights, was suppressed in the instant case.

EDWARD J. REILLY

TAXATION�Capital Gain Is Realized by a Taxpayer Who Sells Min
eral Deposits of an Unknown Quantity at a Fixed Price Per Unit
Despite Provisions Making Possible Reconveyance or Reverter of
the Minerals.

Taxpayer, a corporation owning land containing substantial sand and gravel
deposits, made a "contract of sale" to convey all its interest in the minerals to
the "vendee." Tests were made, but it was impossible to determine the exact
amount of the deposit. The arrangement for payment was based upon a speci
fied price per cubic yard of material. The purchaser agreed to pay a lump sum

upon signing the contract and a similar amount at the beginning of the second
and each succeeding year of a five year term. When the value of the material
removed, based upon the price per cubic yard, exceeded the lump sum pay
ments, the excess was to be paid for when removed, on the same basis. The
contract also provided for reverter in the event of default in payment for certain
other breaches. At the end of the five year term, any sand and gravel not re
moved reverted to taxpayer. All the material, however, was removed before
that time. Taxpayer reported the receipts under the contract as gain from
the sale of a capital asset. The Commissioner disallowed taxpayer's claim and
assessed a deficiency against it on the ground that the receipts represented ordi
nary income from a mineral lease. The Commissioner's view was upheld by the
Tax Court, Crowell Land and Mineral Corp., 25 T.C. 223' (1955), and the
Court of Appeals for the Fifth Circuit granted taxpayer's petition for review.
Held, the transaction was a sale of a capital asset. Crowell Land and Mineral
Corp. v. Commissioner, 242 F.2d 864 (5th Cir. 1957).
Naturally, persons disposing of property interests seek to have the proceeds

of the transactions considered gain from the sale or exchange of a capital asset
held for more than six months in order to receive the preferential tax treatment
afforded by � 117(c) of the 1939 Code, as amended, 56 Stat. 843 (1942) (now
Int. Rev. Code of 1954, � 1221). Owners of mineral-bearing land who dispose
of the minerals without disposing of the land experience great difficulty in
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obtaining capital gains tax treatment, for they must show that the transaction
was a true "sale or exchange" of "property" within the meaning of � 117.
The issue to be determined in the principal case was whether Crowell had

retained an economic interest in the minerals thus making the transaction a
leasing and not a sale. Thomas v. Perkins, 301 U.S. 655, 660 (1937). If it
was a lease, the proceeds were ordinary income, since Congress did not view
a lease as a "sale or exchange." Burnet v. Harmel, 287 U.S. 103, 108 (1932).
The Tax Court found from the provisions of the contract that taxpayer had

retained an economic interest and concluded therefrom that the arrangement
was substantially a lease. It relied upon the possibility of some of the sand
reverting to taxpayer as evidence that it never became the purchaser's property.
At the end of the lease period, even if none is removed, the mineral remaining is
not the property of the lessee, but of the lessor. . . . Payment for deposits only as
removed and retention (or retransfer) of title to the balance are typical indicia of
the existence of an economic interest.

Crowell Land and Mineral Corp., 25 T.C. 223, 225 (1955).
The Fifth Circuit, however, said:

The provision for reverter and retransfer at the . . . conclusion of the five year
period did not necessarily mean that any sand and gravel would revert or be re-

transferred. In fact it was all removed ....
Neither the method of payment, based upon the amount of the deposit removed

at specified intervals during the five year period the vendee had in which to effect

removal, nor the provisions for reverter and retransfer can be regarded as indicia of or

analogous to a mineral lease so as to permit the payments made ... to be regarded and
treated as payments of royalty rather than . . . installment payments on the price.

242 F.2d at 866-67.

The court did not rest its decision solely on the fact that the purchaser had
extracted the entire deposit. In its opinion the particular transaction consti
tuted the bona fide sale of axapital asset. This was such a sale despite the pro
visions for reverter and reconveyance at the end of five years since "the instru

ment unlike a mineral lease where the main purpose is development, undertook
as its main purpose to convey taxpayer's entire interest." 242 F.2d at 866. The

possibility of reverter and the provision for reconveyance represented a vendor's
lien and not an economic interest by way of royalty in the deposit.
Under a typical mining lease, the owner leases the land for development and

in return receives a percentage of whatever profits may be realized. These

proceeds received by the owner are taxed as ordinary income on the ground
that they, like income from ordinary leases, represent profit from the use of the
land rather than from a sale or exchange of the minerals under it. Burnet v.

Harmel, 287 U.S. 103; United States v. Biwabik Mining Co., 247 U.S. 116

(1918); Von Baumbach v. Sargent Land Co., 242 U.S. 503 (1917). In the

Harmel case, an owner of Texas oil and gas lands leased them to a lessee in

return for a lump sum amount and stipulated royalties to be paid out of the
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profits. The Supreme Court held both the lump sum and the royalties taxable
as ordinary income even though, by the law of Texas, oil and gas interests are

interests in property. The Court said that neither the "local law" nor the fact

that "the ownership of the oil and gas passes from the lessor to the lessee at some
time" were controlling on the issue of the nature of such interests for federal
tax purposes. 287 U.S. at 106. And it is recognized that even though the trans

action may be a sale in form, it will be considered a lease for tax purposes where
the rights and obligations under the instrument are substantially those of a

lease under the fundamental tax principal that "substance governs form."
Arthur S. Barker, 24 T.C. 1160, 1165 (1955).
The Supreme Court has held that a transaction wherein the transferor re

tains an "economic interest" cannot qualify as a sale within the meaning of

� 117 of the 1939 Code. Thomas v. Perkins, 301 U.S. at 660. In that case

the owner of oil and gas leases assigned them in return for a lump sum

amount plus one-fourth of the oil produced. The assignee sold all the oil to

pipeline companies who paid the owner directly for his interest. The Court
held that the assignor, not the assignee, must include these payments in his

gross income. In placing responsibility for the payment of the tax, there must

be a determination of who owned the property from which the payment was

to come. The Court found that the assignor by his retention of the economic
interest in the oil had not transferred "property" within the meaning of the

capital gains provisions regardless of divestment of title according to state law.
It would seem that the vendor must convey his entire interest regardless of the
characterization by local law before the transaction will be considered a capital
gain "sale or exchange" rather than a lease. See Note, 53 Colum. L. Rev. 977,
978-79 (1953).
It is submitted that the court in the principal case was correct in permitting

capital gain treatment of the proceeds of the transaction in question. Here tax

payer attempted to, and did in fact, convey all the sand and gravel on his land
to the purchaser. The transaction, both in form and substance, was a sale of

property otherwise a capital asset and should not be denied capital gain treat
ment merely because some of the deposit might have reverted.
This result can be justified by a distinction between "oil payments," which

the Supreme Court has held are economic interests, and the vendor's rights in
this case. (An oil payment is "the right to a specified sum of money, payable
out of a specified percentage of the oil, or the proceeds received from the sale
of such oil . . . ." Anderson v. Helvering, 310 U.S. 404, 410 (1940). Contracts
for oil payments or royalties are usually made while the existence or amount of
oil on the land is still speculative.) The reverter and reconveyance clauses in
the principal case, however, were not themselves the source of taxpayer's right
to receive the contract payments. He had that right by virtue of the sale and
merely protected that right by providing for reverter upon default. The pro
vision for reconveyance of any minerals remaining after the contract term was
not designed to return any of the deposit to the vendor but was merely an
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outer limitation upon the time the purchaser had in which to effect removal. It
merely prevented unlimited access to taxpayer's land. Furthermore, the rever

sion to taxpayer of any amount not removed during the contract term would not
be an economic interest in the amount that was sold. The vendor had no right to
participate in the purchaser's profits. Unlike the royalty arrangement, the ven

dor's consideration remained constant regardless of the vendee's profits. See
Crowell Land and Mineral Corp., 25 T.C. at 227 (dissent). Heretofore, owners
of mineral-bearing land in circumstances similar to those in the principal case
found it extremely difficult to escape having any disposition of the minerals, save
an outright sale of the land, taxed as an ordinary property transaction. The

tendency of the Tax Court, as shown by its decision in the principal case and
the Barker case, 24 T.C. 1160, was to treat all such transactions as leases. Yet
no good reason presents itself why mineral interests, even though disposed of in
instruments affording the owner the substantial protection enjoyed by the tax

payer in the instant case, should not be considered property for capital gain
purposes so long as the owner can show a valid "purpose to convey." The

principal case by permitting such owners to retain their land and still receive

capital gain treatment for dispositions of the mineral deposits if they can show
a bona fide sale seems to present a just solution of the problem.

LAWRENCE J. HINKLE

TAXATION�Premiums Paid by a Cash Basis Taxpayer for Several Years

of Property Insurance Coverage Are Ordinary and Necessary Busi

ness Expenses and Income Is Clearly Reflected by a Deduction of

All Premiums in the Year Paid.

Taxpayer, a corporation which is engaged in the business of owning and

managing real estate and which keeps financial records on the cash basis, de

ducted from its gross income all property insurance premiums in the year paid,
although part of the premiums was for coverage for subsequent years. The

Commissioner of Internal Revenue disallowed the deduction of the amount paid
which was attributable to later years and determined a deficiency accordingly.
The Tax Court, in holding against the taxpayer, ruled that such premiums must

be prorated over the years of insurance coverage, thereby sustaining the Com

missioner's contention that such insurance was a capital asset and therefore

should be depreciated over the life of the asset. Waldheim Realty and Inv. Co.

v. Commissioner, 25 T.C. 1216 (1956). The taxpayer filed an appeal in the

Eighth Circuit. Held, prepaid premiums for several years of insurance protection
paid by this cash basis taxpayer are ordinary and necessary business expenses and

may be deducted in the year in which they are paid because income is clearly
reflected in this way. Waldheim Realty and Inv. Co. v. Commissioner, 245 Fid
823 (8th Cir. 1957).
The problem presented to the courts is in an area where lines of definition
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undulate under conflicting pressures of policy, legislative intent, and concepts
taken from other branches of the law. It involves the nature of certain assets

and the method of accounting for them. The vendor of a machine with an

estimated useful life of three months may realize a capital gain on the sale, but
the vendee would account for the item as a business expense, not as a capital
expenditure. If the machine had a life of thirteen years the vendee must

capitalize the cost, but probably need not do so if it will last only thirteen
months. "Expenditures made during the year shall be properly classified as

between capital and expense; that is to say, expenditures for items of plant,
equipment, etc., which have a useful life extending substantially beyond the

year should be charged to a capital account and not to an expense account . . . ."
U.S. Treas. Reg. 118, � 39.41-3(b) (1953). How long is "substantially beyond
the taxable year"? A five dollar mechanical pencil which is guaranteed to write
for five years lasts a considerable period after the close of the taxable year ; yet
the buyer would hardly be required to capitalize such an expense. Must he

capitalize the cost of 5000 of these pencils? The ultimate test of whether an

expense is to be placed in the capital or expense account seems to be not the
nature of the item purchased, the life of the item, nor whether standard account

ing principles allow the custom of the business to place it in one category, but
the accuracy with which a particular mode of accounting reflects the taxpayer's
income.
The history of prepaid short term insurance by real estate companies illus

trates that the courts have reluctantly applied the "no distortion of income"
test as the ultimate criterion, trying at the same time to find another peg on

which to hang their decisions. The peg has been that prepaid policies are

analogous to other assets which are treated as capital assets.
Accounting for prepaid premiums first became a problem in Higginbotham-

Bailey-Logan Co. v. Commissioner, 8 B.T.A. 566, 577 (1927), where the Board
of Tax Appeals ruled that "the payment in advance of premiums for insurance
results in the creation of an asset since the policy has a surrender value." The
taxpayer was on an accrual basis and often such a prepaid expense is carried on
the books as an "asset" and allocated to each year of coverage. The Board
added that in this way "petitioner's net income is more nearly correctly reflected
than on the basis used in the return." 8 B.T.A. at 577. The Revenue Bureau
then ruled that cash basis taxpayers must capitalize their payments, likening
these payments to prepayment of rentals, Galatoire Bros. v. Lines, 23 F.2d 676
(5th Cir. 1928), bonuses for the acquisition of leases, Home Trust Co. v. Com-
missioner, 65 F.2d 532 (8th Cir. 1933), and commissions for negotiating a lease,

� Bonwit Teller & Co. v. Commissioner, 53 F.2d 381 (2d Cir. 1931) See GCm'
* 13148, XIII-I Cum. Bull. 67 (1934).
\ This standard was reversed when the issue was first determined on an
1 appellate level. Welch v. De Blots, 94 F.2d 842 (1st Cir. 1938); See GCM

20307, 1938-1 Cum. Bull. 157, which adopted the holding. The theory of the
e De Blots case is that the taxpayer is allowed to compute his income on the
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method regularly employed in keeping his books so long as income is properly
reflected, and since a cash basis taxpayer's deduction of prepaid premiums in
the year paid reflects income within proper limits, it is allowed. Seven-eighths
of the value of the policies remained at the close of the taxable year. "[T]he
policies had a substantial time to run and a substantial surrender value." 94
F.2d at 843. The court denied that insurance payments are like the cost of a

capital asset, even though the unexpired insurance was carried as an asset on the
books. The court likened this insurance to substantial amounts of coal or

cotton held by certain taxpayers at the end of the year. All are considered
business expenses by people in the business. 94 F.2d at 843.
In Osterloh v. Lucas, the court said:

If this requirement [of clear reflection of income] is absolute, it is safe to say that
books kept on the basis of cash received and disbursed will rarely, if ever, reflect the true
income, because nearly always at the end of a tax year accounts due the taxpayer will
remain uncollected and some of his own obligations will remain unpaid. But we do not
think that any such literal construction was contemplated. In our opinion, all that is meant
is that the books shall be kept fairly and honestly; and when so kept they reflect the true
income of the taxpayer within the meaning of the law. In other words, the books are

controlling, unless there has been an attempt of some sort to evade the tax.

37 F.2d 277, 278-79 (9th Cir. 1930).
In the same year as the De Blots case, the Board of Tax Appeals disallowed

the deduction of such premiums in excess of the pro rata portion and thereby
ignored the precedent of the De Blois case while admitting that the rule in the
latter case "supports him [petitioner] squarely." Jephson v. Commissioner, 37
B.T.A. 1117, 1120 (1938). The dissent in the Jephson case noted that the

majority holding complicates the administration of tax laws and denies to the

taxpayer the right to make a return on the cash basis by forcing on him a hybrid
basis. 37 B.T.A. at 1122. This is not true. The taxpayer would keep his books

strictly by the cash method but would merely put in the capital account what
he formerly included in the expense account.

The issue was thought to have been conclusively settled by Commissioner v.

Boylston Market Ass'n, 131 F.2d 966 (1st Cir. 1942), where the cash basis

taxpayer sought to prorate the premiums and it was held that such proration
was required. See Annot., 144 A.L.R. 531 (1943); Note, 56 Harv. L. Rev. 818

(1943); Peters v. Commissioner, 4 T.C. 1236 (1945). See also G.C.M. 23587,
1943 Cum. Bull. 213 (which revoked G.C.M. 20307, 1938-1 Cum. Bull. 157
and reinstated G.C.M. 13148, XIII-I Cum. Bull. 67 (1934)). The court in

Boylston recognized that, though insurance is an asset, it is not clearly a capital
asset, but said it is like other borderline cases of bonuses and commissions for

acquiring, negotiating, or cancelling leases. These must be prorated over the
life of the asset "primarily because the life of the asset extends beyond the
taxable year. To permit the taxpayer to take a full deduction in the year of

payment would distort his income." 131 F.2d at 968. This was the law until
the Waldheim decision of the instant case.
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In Waldheim, the court, limiting its holding to the facts of the case, found:

(1) short term insurance policies were not capital assets of the taxpayer; (2) the

taxpayer may account for premium payments by any standard accounting
method if its income is clearly reflected thereby; (3) income was clearly reflected
by Waldheim, a cash basis taxpayer, when it accounted for such payments as

business expenses.
In order to arrive at a logical conclusion the court dealt first with the question

of whether short-term property insurance is a capital asset, the cost of which must

be amortized during the life of the asset. Int. Rev. Code of 1939, � 23(1), 52
Stat. 462 (now Int. Rev. Code of 1954, � 167(a)). In reaching its conclusion
the court reasoned that the insurance premium added nothing to the taxpayer's
plant or equipment or his ability to produce income. Moreover, the salvage
possibilities realizable by surrendering a policy should not make the policy a

capital asset, since the salvage value of miscellaneous supplies on hand at the
end of the year does not warrant treating them as capital assets. 245 F.2d at

825. See 2 Mertens, Federal Income Taxation � 12.24 (1955). The court does
not say what its decision would be if the payments had been for long-term
insurance. ^

The next step was to compute the deductions for several years according to

each method. The court found that the total difference was insignificant. "We
do not believe that any substantial distortion of the taxpayer's income resulted
from the method . . . ." 245 F.2d at 828. The court hereby admits the possible
inaccuracy of the deduction but allows this inaccuracy for a taxpayer who has

always used this method in good faith, rather than force the taxpayer to adopt
a different method of keeping books. Therefore, some distortion in the reflection
of income is expressly permitted.
In a tax controversy the prime authority is the statute, which in this instance

requires only that the taxpayer keep his records on a method which will clearly
reflect income, and, with that restriction, he may choose any standard system.
Int. Rev. Code of 1939, �� 41, 43, 53 Stat. 24 (now Int. Rev. Code of 1954,
�� 446, 461); see U.S. Treas. Reg. Ill, � 29.41-1 (1943). Certain business
expenses are deductible, Int. Rev. Code of 1939, � 23(a), 52 Stat. 460 (now
Int. Rev. Code of 1954, � 162(a)), and property insurance premiums are

specifically deductible, U.S. Treas. Reg. 118, � 39.23(a) (1953). (It is not
relevant to the issue in the principal case that insurance companies are required
to include as income only premiums earned in the current year, Int. Rev. Code
of 1939, � 204(b)(5), 52 Stat. 525 (now Int. Rev. Code of 1954,
� 832(b)(4)(A)).) With this statutory authority it remains only to decide the
limits within which distortion of income will be allowed to a cash basis taxpayer.

t To be able so to distort income by using a pure cash basis, is important to
si many classes of taxpayers because of the convenience and simplicity of the
$ method. See Note, 56 Harv. L. Rev. 818, 819 (1943). Although it is necessarily
f. inaccurate, it is tolerated because of its simplicity. Note, 51 Harv. L. Rev. 716

(1938). The inaccuracy, however, must not become too great, i.e., the method's
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convenience cannot justify great inaccuracy, for then the basic requirement of
clear reflection of income would not be met.
The Supreme Court has spoken on the broad issue of the taxpayer's right to

deduct according to his accounting system, holding that, "it is the purpose of the
Act to require returns that clearly reflect taxable income. That purpose will
not be accomplished unless income received and deductible disbursements made
are treated consistently." United States v. Mitchell, 271 U.S. 9, 12 (1926). The
Court therein ruled that the taxpayer on the cash basis must report a deduction
when paid, rather than when accrued. The Supreme Court has permitted the
taxpayer a certain discretion in income reporting and has upheld the taxpayer
when, in good faith, he reports income on a consistent basis. Security Flour
Mills Co. v. Commissioner, 321 U.S. 281, 287 (1944). The strict cash basis is
expressly upheld in Avery v. Commissioner, 292 U.S. 210 (1934), and this
authority is noted in the dissent in the Jephson case: "The significance of the
cash basis is that the flow of cash into and out of the taxpayer's treasury deter
mines the amount of the gross receipts and deductions therefrom to be reported
in the return." 37 B.T.A. at 1121.

Admittedly, the decision in the instant case poses an administrative problem
to the Revenue Service. If payments are capitalized there will be no likelihood
that income will be distorted thereby. If they are deducted in the year of pay
ment, the Service must inquire each year whether the deduction by the taxpayer is
so great that it does not reflect his income clearly. It is submitted that a taxpayer
who elects, in good faith, to use the cash basis ought to be allowed to reap the
benefits of such a method and the main benefit is the privilege to report income
according to cash transactions so long as such reporting does not substantially
distort the reflection of income.

GERALD A. MALTA



BOOK REVIEWS
STATUS OF FORCES AGREEMENTS AND CRIMINAL JURISDICTION. By
Joseph M. Snee, S.J.1 and A. Kenneth Pye.1 Oceana Publications, New York 3, New
York, 1957. Pp. 167. $6.00.
The submission of the NATO Status of Forces Agreement2 to the

Senate in 1953 for ratification was the occasion for lengthy and, at times,
acrimonious debate on the Senate floor,3 the arguments being directed

primarily at the criminal jurisdiction features of the draft treaty. Con

gressional interest in these provisions has continued and intensified. The
now famous Girard* case, moreover, has awakened the interest of the

press and public in the Status of Forces Agreement.
Some of the criticisms leveled at the criminal jurisdiction article of the

treaty in Congress, in the various media of public communication and
even in some professional legal publications have revealed a dismal lack
of information on the state of the law absent such an agreement, and an

equally unfortunate lack of understanding of the provisions of the treaty
itself.
The authors of this book have therefore produced that rara avis of the

literary world�a law book that fills a real need. The book is a thorough
and scholarly analysis of a most controversial and misunderstood treaty.
But it is more than a mere theoretical analysis, for the authors had at
their disposal a tool not available to most who have written about this
highly important area of international law. The reference, of course, is
to their personal observation of the practical operation of the treaty,
including attendance at trials of military personnel in foreign courts, and
conferences "on the spot" with the military lawyers throughout the NATO
area who are intimately conversant with the details of day-to-day treaty
implementation. Their penetrating analysis of the treaty is consequently
supported by a wealth of practical knowledge, gathered in the field, and
ordinarily shared only by those whose job it is to make the treaty provi
sions work. The analysis is further strengthened by obviously extensive
research of the Summary Records and the Documents of the treaty
negotiators. As a result, the meanings of several otherwise nebulous
provisions are explained in the light of the recorded discussions which
describe their metamorphosis from tabled draft to finally accepted
language.

1 Professor of Law, Georgetown University Law Center.
2 4 U.S. Treaties & Other Int'l Agreements 1792, T.I.A.S. No. 2846.
3 See 99 Cong. Rec. 4659, 4979, and 8835.
4 Wilson v. Girard, 354 U.S. 524 (1957).
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Of special interest, since it relates to a major problem in the administra

tion of justice overseas, is the chapter which analyzes the Supreme Court's
"Pyrrhic victory" in the recent cases of Reid v. Covert and Kinsella v.

Krueger,5 which denied court-martial jurisdiction over capital offenses
committed by civilian dependents in peacetime. The authors point out,
logically enough, that it would not be feasible either to extend district
court jurisdiction to offenses committed by civilians overseas, nor to
create an American civilian court to sit on foreign soil for the trial of
such offenders, for the reason that the right to exercise criminal jurisdic
tion in a receiving State is conceded by the treaty only to the military
authorities of the sending State. It is interesting to note, in this connec

tion, that the "military authorities of the sending State" are defined in
the treaty as "those authorities of the sending State who are empowered
by its law to enforce the military law of that State . . . ."6 While it is
doubtful that anyone would seriously challenge the soundness of the
authors' conclusion in this regard, since to do so is to countenance what

appears to be a flat contradiction in terms, it seems at least arguable that
the quoted definition of "military authorities" is sufficiently broad to

admit within its scope any authorities, including civilian courts, which
are empowered by United States law to enforce the provisions of the
Uniform Code of Military Justice. In any event, one may question the
strict accuracy of the conclusion that "dependents have been held [by
the Supreme Court] to be outside the scope of Article 2(11) [of the
Uniform Code of Military Justice] . . . ."7 since the only holding upon
which a majority of the Court can be said to have agreed is that depend
ents are not within the scope of that Article for capital offenses in peace
time. If future Supreme Court cases reveal that this is to be the whole
extent of the denial of court-martial jurisdiction over civilians, a practical,
although not entirely satisfactory alternative to trial of such offenders
in the courts of the receiving State may lie in their trial by court-martial
on charges declared noncapital by the general court-martial convening
authority.8
Also of great interest, in view of the wide-spread publicity recently
5 354 U.S. 1 (1957).
6 NATO Status of Forces Agreement, Article I, par. 1(f), June 19, 1951, 4 U.S. Treaties &

Other Int'l Agreements 1792, T.I.A.S. No. 2846.
7 Snee and Pye, Status of Forces Agreements and Criminal Jurisdiction 44.
8 A capital case may be declared noncapital by the convening authority, thus effectively

preventing, before trial, the imposition of the death penalty. See Uniform Code of Military

Justice, art. 49, 70A Stat. 53 (1956), 10 U.S.C. � 849 (Supp. IV 1957) ; Manual for Courts-

Martial, par. 15a(3), 126a (1951).
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given to the case of Specialist Third Class William S. Girard, is the
sound critique of the Supreme Court's opinion in his case. Of equal
interest and significance is the discussion of the meaning of the Senate
Resolution which accompanied the consent of that body to ratification of
the treaty. The authors expressly exclude from the scope of this discus

sion, however, any attempt to ascertain exactly what rights are guaranteed
an accused, tried in a state court in the United States, by the Fourteenth

Amendment, these presumably being the "safeguards contained in the
Constitution" to which the Senate Resolution refers.9 The omission,
while understandable, is unfortunate, for although such studies have

already been made by others,10 and although the addition of such treat

ment would have added to the size of the volume, its inclusion in this
work of obvious stature and scholarly objectivity would perhaps have
been persuasive even to those whose opposition to the NATO Status of
Forces Agreement appears to be based upon the unsupported claim that
trial in a foreign court necessarily involves the loss, of "constitutional
rights."11 Some of the problems here involved, however, are treated

succinctly in Appendix II of the book.
To sum up�the book provides a penetrating analysis of the criminal

jurisdiction provisions of the NATO Status of Forces Agreement, but
tressed by the facts of actual cases and by the authors' personal observa
tions and investigations in the field, and supported by exhaustive research
of the "negotiating history" of the treaty. It should serve to dispel
permanently much of the confusion which has accompanied public dis
cussion of the agreement since it was negotiated. The book's high
qualities of scholarship, analytical objectivity, and thoroughness qualify it
as the authoritative work in this interesting area of international law.

EDWIN G. SCHUCK*
9 Snee and Pye, op. cit. supra note 7, at 118 n.527.
10 See, e.g, Schwenk, Comparative Study of the Law of Criminal Procedure in NATO

Countries under the NATO Status of Forces Agreements, 35 N.C.L. Rev. 358 (1957).
11 Particularly revealing would be an analysis of the recent case of Brock v. North

Carolina, 344 U.S. 424 (1953), which appears to leave intact little, if anything, of the
prohibition against double jeopardy which remained after Palko v. Connecticut, 302 U.S. 319

(1937), cited by the authors. The dictum in Missouri v. Lewis, 101 U.S. 22, 31 (1879), which
was apparently essential to the holdings in Holden v. Hardy, 169 U.S. 366, 387 (1898) and
Maxwell v. Dow, 176 U.S. 581, 598 (1900) to the effect that a state may constitutionally
adopt the civil law, rather than the common law, might also be examined profitably in the
context of the implications of the Senate Resolution (see Twining v. New Jersey, 211 U.S.
78, 113 (1908)).
*Lt. Col, Judge Advocate General's Corps, U.S. Army. The opinions here expressed are

those of the writer, and do not necessarily reflect those of the Secretary of the Army or of The
Judge Advocate General of the Army.
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A TREATISE ON THE LAW OF CONTRACTS. By Samuel Williston.1 Third

Edition by Walter H. E. Jaeger.2 Volume One. Baker, Voorhis & Co., Mount
Kisco, New York, 1957. Pp. xxii, 826. $20.00.

The third edition ofWilliston's work on contracts is an important event
for both bench and bar. If we lay to one side the classic commentaries of
Story and Kent, it is safe to say that no other American study in any
branch of the law has had the influence of Professor Williston's opus.
This is with full tribute to the late Professor Wigmore's massive treatise
on evidence.
Professor Jaeger's present revision is limited to the first volume. The

other volumes, however, will follow as quickly as possible, bearing in
mind the tremendous amount of work involved in an extensive revision.
The last revision of the work, by Professor Williston and Professor
George J. Thompson, appeared in 1936-1938. In the twenty years which
have elapsed, thousands of new cases have been decided. Since the
original edition in 1919 cited over 50,000 cases, merely adding these new

cases would have been a major undertaking. Professor Jaeger, however,
has had a much larger objective�an almost complete rewriting of the
text and footnotes. The present volume might be called a "Restatement
of Williston." While showing fidelity to the author's basic concepts and

retaining the sectional divisions of the older editions, much in the present
revision is entirely new.

The name of Professor Williston, of course, is well known to every
American lawyer. A brilliant student, he was a member of the editorial
staff which produced the first volume of the Harvard Law Review�a staff
which included Professors Joseph H. Beale, John J. McKelvey, Wigmore,
and Julian W. Mack, later a leading federal judge.3 As a student Willis
ton immediately began to contribute articles to the Law Review showing
a talent for writing which found greater outlet on his appointment to the

law faculty. Although Professor Williston wrote on various aspects of

commercial law, his name is predominantly associated with contract

law, which he taught as a first-year subject4 in the Harvard Law School
from 1890 until his retirement in 1938. Taking LangdelFs Cases on the

Law of Contracts as a starter, Professor Williston published his own

Cases on the Law of Contracts in 1903. This work went through five

editions.5 As far back as 1893 he had brought out the eighth edition of

1 Dane Professor of Law Emeritus, Harvard University.
2 Professor of Law, Georgetown University Law Center.
3 Williston, Life and Law 82-83 (1940). Erant gigantes in diebus illis.
4 Id. at 132.
6 1903, 1922, 1930, 1937, and 1951.
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Theophilus Parsons' treatise on contracts which had originally been

published in I860.6 He was disappointed with the results of this re

vision;7 and this disappointment together with his work in preparing
the American edition of Sir Frederick Pollock's famous English work on

contracts8 possibly led to his desire to write a work of his own on

contracts. He finished his treatise in 19 19.9 On publication it was

hailed as a legal masterpiece, taking rank with Wigmore's definitive
treatise on evidence. It was reviewed by all the experts in the field with
little dissent as to its paramount importance.10 Williston's work on

contracts became the principal basis of the Restatement of Contracts.
Indeed the second edition, 1936-1938, is keyed into the Restatement,
without, however, sacrificing its own special integrity as an expression
of Professor Williston's views.11 Williston's treatise on contracts not only
resulted in the Restatement but earned him the first award of the Amer
ican Bar Association Medal for distinguished service to American juris
prudence.
The 1936-1938 revision was itself a distinguished production. It was

prepared by Professor George Jarvis Thompson of Cornell12 with con

siderable help from Professor Williston himself. However, the cases

decided in the period from 1936 to 1956 inevitably have "dated" a

considerable portion of the work.13 In addition, such new areas of con
tract law as the atomic, radio, teletype, and electronic fields have come

into existence. There was also, not to put too harsh a word upon it,
opportunity for considerable improvement in Professor Williston's prose
style, which inclined toward the lengthy and complex. Indeed, it is rather
remarkable that a man possessed of an admittedly logical mind, and with

6 Williston, Life and Law at 136.
7 Id. at 136, 2S8. It was, however, well received by the profession.
8 Williston, Wald's Pollock on the Principles of Contracts (3d American ed. of the

7th English ed. 1906).
9 Williston, Life and Law at 264.
10 Terry, 34 Harv. L. Rev. 891 (1921) ; Oliphant, 19 Mich. L. Rev. 3S8 (1921) ; Corbin,

29 Yale L.J. 942 (1920).
11 See Williston, Contracts iii (2d ed. 1936).
12 Professor Thompson was a graduate of the Harvard Law School who, after practice

in New York and Massachusetts, had been a professor of law at Pei Yang University,
Tientsin, China, and the University of Pittsburgh, later going to Cornell.

13 Williston refers to this dating process in describing his struggles in writing the
work: "The most troublesome feature was the necessity of turning back frequently to
revise or add to what I had written months or years previously because of new decisions
that were coming out every week." Williston, Life and Law at 264.
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a genuine interest in literature,14 did not write in a better style than he
did. Perhaps, however, like a more distinguished predecessor, St. Paul,
he was too much interested in the matter to bother much about the
manner.

In addition, there was need for clarification by way of substitution of
modern illustrations for archaic ones. With these and other objectives
before him, Professor Jaeger commenced the work of revision some

four years ago.
The result is the admirable volume now issued. Professor Williston's

style has been simplified; the sentences are shorter and clearer. Many
new sections have been added dealing with the contractual aspects of
the "atomic age" and with new inventions in the field of communications
and electronics. The revision of the most controversial15 chapter in the
original publication and in the second edition, Chapter Six, dealing with

consideration, is especially thorough and complete. The present reviser
has taken note of criticisms of Professor Williston's views on considera
tion and refers us to many law review articles dealing with the subject.
His belief evidently is that Professor Williston's treatment of this sub

ject can stand on its own feet and trade blows with all comers. As is
well known, Professor Williston omits entirely any reference to con

sideration in his definition of contract16 which is thus in sharp conflict
with the definition of Blackstone17 and Kent18 that a contract is "an

agreement upon sufficient consideration to do or not to do a particular
thing." In view of Williston's elimination of consideration it seems odd
that neither in the prior editions nor in the present revision is there

any reference to similar omissions in the definitions by Chief Justice
Marshall19 and Chief Justice Taney,20 which are frequently quoted.
Nor is there any mention of Lord Mansfield's action in enforcing prom
ises on theories of natural justice as distinguished from ideas of valuable
consideration in the technical sense.21

14 See as to his literary tastes, id. at 21-23, 36-41, 317-25.
15 See, among others, Harding, Williston's Fundamental Conceptions, 3 Mo. L. Rev.

219, 222 , 240-49 (1938).
16 Williston's definition, original and revised is: "A contract is a promise, or set of

promises, for breach of which the law gives a remedy, or the performance of which the

law in some way recognizes as a duty." 1 Williston, Contracts � 1; see also id. �� 99-137.
17 2 Blackstone, Commentaries* 442.
18 2 Kent, Commentaries* 449.
19 Sturges v. Crowninshield, 17 U.S. (4 Wheat.) 122, 197 (1819).
20 Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420, 572 (1837).
21 See Atkins v. Hill, 1 Cowp. 284, 98 Eng. Rep. 1088 (1775) ; Barnes v. Hedley, 2

Taunt. 184, 127 Eng. Rep. 1047 (1809).
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The footnotes containing the citations of cases have always evoked

protests from the critics of Williston. The point has been made22 that

the very mass of these citations23 was so great as to preclude any two

authors verifying them. Hence, there has aways been considerable
criticism of Williston's citations, many of which hardly hit the bull's-eye.
The present reviser has shown a very conscientious approach to this

problem and has eliminated cases not directly in point. In a fair ma

jority of instances the citation of the case is followed by a brief tag as

to its holding. The more important cases contain a quotation from the

court's holding or a paraphrase of what the case stands for. The foot
notes also adopt the more modern style of being broken into paragraphs
as distinguished from the old solid-block method of listing case after

case without interruption. Supreme Court and other federal cases are

noted first and are followed by state cases arranged alphabetically by
jurisdiction. Likewise, following Judge Dobie's advice, law review arti

cles, notes and comments are cited with great frequency in the hope,
sometimes realized, that the investigator may find the entire subject
briefed, and, so to speak, "canned" in the article. Another prime aid
to lawyers is the great use of cross-references, which saves much time
in research.
The reviser is careful to amend the text to indicate present trends in

contract law and to note statutory changes. The present revision contains
a convenient volume and treatise table of contents. The index is not

skimped (as is the case, with all deference, in Wigmore on Evidence),
but it has been completely revised and is now entirely adequate.
No review of Professor Williston's work would be complete with

out some tribute to the man himself�a man, to paraphrase John Hay,
"too wise to be wholly a teacher and yet too surely a teacher to be im
placably wise." Professor Williston has a deep humility, but a humility
which is the product of self-confidence. From reports of his former stu
dents he was a great teacher in the great Harvard tradition�a teacher
who felt there could be no higher calling. His writing and his work on

the Restatement and on Uniform State Laws appear to have been done
. in the New England tradition of public service. His books were in no

; way the outlet of the energies of a super-energetic man who found
* writing a way of exteriorizing inner conflicts. The fact is that Williston

was a semi-invalid for a great part of his long life; and he had to drive
himself incessantly to get a writing job done. His recurring nervous

22 Harding, supra note IS, at 2S1.
t 23 Over 50,000 cases were cited in the original edition. Williston, Life and Law at 264.
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breakdowns and bouts of insomnia would have destroyed a man with
less of New England granite in his soul.24 The record of his struggles
with these illnesses shows his essential manliness, which must, of itself,
have been an inspiration to his students. Now, at the great age of 96, he
can look back on a life well spent and well fought. It must be a matter of

great consolation to him to think that his work on contracts has vitality
enough to justify a revision at this late date. Of the revision itself we
need have no misgivings. To use our legal jargon it is a work of which
both reviser and "revisee" may be justly proud.

WILLIAM J. HUGHES, JR.*

24 A display of Williston's intellectual integrity is found in his review of the tenth

edition of Sir Frederick Pollock's work on contracts, 46 Yale L.J. 364-65 (1936). Although
personally friendly with Pollock and the reviser of the American edition, he felt com

pelled to write a rather acrid review.
* Professor of Law, Georgetown University Law Center.
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FRANCIS CARROLL NASH, 1910-1957

I^rancis Carroll Nash, lawyer, law teacher and devoted public
��- servant, died on December 11, 1957, at the early age of forty-seven.
May the richness of his life and the fullness of his accomplishments be
an inspiration to all of us who complain that the days are too short.
Frank Nash was born in Saranac, New York, in 1910. He graduated

from Holy Cross College in 1931 with a degree in arts and entered
Georgetown Law School in the fall of that year. In the course of a

brilliant academic career, he became the Editor in Chief of this Law

Journal and, in 1934, he received his LL.B. To this he added the J.D.
degree in 1935 and joined our faculty a short time later. In 1952,
Georgetown honored him with an LL.D. degree.
To merely list the accomplishments of Frank Nash is, in itself, a

formidable task. Early in his career, he was briefly on the legal staff of
a federal agency. Soon he began a faculty association with Georgetown
University Law School that was to persist for twenty-two years until his
untimely death. In the classroom, he had a touch of genius. Extremely
knowledgeable in his subjects, witty, urbane, occasionally sarcastic, he
had a rare gift for the exposition and dissection of complex legal prob
lems. He was, quite simply, a brilliant lecturer in law. Regrettably, war
service, and later private law practice, took him away, all too often, from
his teaching duties. However, despite a truly staggering work load, he
continued to teach his specialties�Administrative Law and Taxation�as
a part-time member of our faculty.
From 1941 to 1946, Frank was on active duty in the Navy. He

entered as a Lieutenant (j.g.) and was released from active duty as a

Captain (USNR). All former naval persons will appreciate the ability
and dedication to one's work required for such meteoric advancement.
Frank was awarded the Legion of Merit for his naval service.
In late 1946, Frank entered into a private law practice which was to

be frequently interrupted by calls to service from his government. In
rapid succession he represented the Secretary of Defense on the Mari
time Commission-Military-Industry Liaison Committee, was appointedDeputy United States Representative to the United Nations for the
Commission on Conventional Armaments, served as Deputy UnitedStates Representative on the United Nations Committee coordinating thework of the Atomic Energy Commission and the Commission on Con
ventional Armaments, and represented the Secretary of Defense on thebemor Staff of the National Security Council. Some of these positions

ix
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were held simultaneously, but the work was important and Frank ac

cepted the burden without complaint.
President Truman appointed him Assistant to the Secretary of Defense

for International Security Affairs on July 20, 1951. His work in this
position earned him the Distinguished Civilian Service Award in 1953.
President Eisenhower then appointed him Assistant Secretary of Defense
(International Security Affairs) in 1953 and he served in that position
until February 1954 when he resigned to return to private law practice.
At that time, the Medal of Freedom was added to his laurels. His final

government service was as a member of the United States Delegation to
the Eleventh General Assembly of the United Nations (July 1956), and
as Special Consultant to the President of the United States (October
1956). He was completing his report on the latter task at the time of
his death.
Francis Carroll Nash was deeply dedicated to the teachings of his

Church and was an outstanding Catholic layman. He was zealously loyal
to Georgetown, continuing to teach at the Law Center despite the im
mense burdens exacted by his outside commitments. No one with whom
he came in contact could fail to be awed by his devotion to duty and his
monumental capacity for hard work. Unfortunately, this same sense of

duty did not permit him to think of himself. He gave too generously of
his talents and he died much, much too soon.

His loss will be deeply felt by the school which he loved and by the

government to which he gave so much of his energy and ability. We,
who were privileged to work with him, as a lawyer, a law teacher or a

public servant will remember his abilities and cherish his friendship. All
of us regret his passing. In testimony to him we dedicate this issue of
the Georgetown Law Journal. Requiescat in pace.

The Regent, Deans, and Faculty,
Georgetown Law Center
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