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The "District clause" of the Constitution states that "Congress shall
have power ... to exercise exclusive Legislation" over the Nation's
Capital. It has been argued that the word "exclusive" was intended to
exclude even local citizens. However, it seems clear from the Federalist
Papers and other historical documents that the intent of the Founding
Fathers was merely to create a Federal District free from state control.
At that time the federal government was not strong, and they feared the
possibility of domination or influence by a subordinate political entity.
It is inconceivable that they intended to deprive a group of Americans
of the very rights for which they all had fought so valiantly.
It has been argued with great force that the principle of "no taxation

without representation" is such a basic tenet of American political
philosophy that it imposes a mandate upon Congress to afford representa
tion to District citizens. The Supreme Court has held to the contrary,
but it has recognized that Congress has the power to delegate to the
District legislative power as broad as the police power of a state so long
as it is subject to ultimate control by Congress.
Finally, it should be noted that as a matter of fact the citizens of the

District enjoyed national suffrage from 1790 to 1800 and a measure of
local suffrage from 1790 to 1874 notwithstanding that during those

periods the District was theoretically under the "exclusive" control of

Congress.
II

Retrocession1
1.

Historical Development
The District clause of the Constitution circumscribes a relatively pre

cise area for the Capital City. This area has been diminished by Congress'
retroceding to Virginia the part originally contributed by that state. In
asmuch as the citizens of the retroceded area enjoy both "home rule"
and "national representation," the question of the propriety of retro

cession is particularly significant in determining whether such franchise
may be afforded to the present citizens of the District.
If one construes literally the area designation and the word "exclusive"

in the District clause of the Constitution, it would seem that a congres-
1 For general treatment, see 1 Proctor, Washington, Past and Present 111-14 (1930);

Schmeckebier, The District of Columbia, Its Government and Administration 25-29 (1928) ;
Tindall, Origin and Government of the District of Columbia 102-11 (1907) ; Perry, The

State of Columbia: Can a State be erected out of the District of Columbia without a

Constitutional Amendment? 9 Georgetown L.J. No. 3, at 13 (1921).
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sional act of retrocession would be invalid as an attempted constitutional
amendment by mere legislation. Yet congressional retrocession to Vir

ginia is an accomplished fact.
In this area a number of questions are presented. What were the

reasons for the retrocession to Virginia? How was it effectuated by
Congress? What has been the judicial view of retrocession? What
criticism has there been to this view? The answers to these questions
will enable us to formulate some conclusions as to the propriety of a

future congressional retrocession.
At the very inception of congressional residence in the District, there

had been proposals for retrocession of the ceded areas with a view to

restoring franchise to the people concerned even though it was stated

during a committee deliberation that such retrocession was unjustified
since Congress would afford franchise eventually.2 A proposal, which was

ultimately to achieve success, was submitted by a committee of the town
of Alexandria to the House of Representatives in 1846.3 In essence the

proposal contended as follows:

(1) The lack of self-government in the area in question was bad
government and time would aggravate rather than improve the situa
tion.

(2) The lack of franchise deprived the people of political rights and
privileges dear to the American citizen, and in spite of a wise and mod
erate exercise of exclusive jurisdiction such circumstances should cer

tainly excite the sympathy of every member of Congress.
(3) Notwithstanding these disadvantages, the people would be will

ing to continue if there were the compensating benefit of direct associa
tions with the fame and glory of the federal government. However, this
was lacking in the Virignia area since the federal buildings were located
on the northern side of the Potomac River.
(4) Since Congress had failed to act on requests to revise the anti

quated local Code in keeping with the progress in other states, the Vir
ginia area had been prejudiced. The only way to remedy this situation
would be by retrocession.
(5) The denial of franchise rights in this ten mile square was in

consistent with the increase of it elsewhere.
(6) The "exclusive" clause and the area designation were designed to

2 Tindall, op. cit. supra note 1, at 77, 78.
3 Id. at 108. For other proposals see Hearings Before Committee on National Repre

sentation for the Residents of the District of Columbia of the House Committee on the
Judiciary, 69th Cong., 1st Sess., ser. 20, at 11 (1926).
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protect Congress' deliberations from disturbances and popular out
breaks and to limit the maximum area to be encompassed. It was not
intended to prohibit Congress from relinquishing jurisdiction over part
of the whole if this were consistent with the purpose of the act of
cession. The right to abandon would seem to follow the right to acquire.
(7) The only condition (and it would be implied) which attached to

the grant to Congress would be that a later retrocession or abandonment
of jurisdiction should not defeat the original purpose of the grant. A
retrocession to Virginia would still continue congressional jurisdiction
over the Maryland area where the federal government was operating.
(8) Congress, regardless of the mode of acquisition of public lands,

has complete title. This is true as to the territories, forts, arsenals, and
the District of Columbia. Whenever the lands no longer are necessary
or useful to the original purpose, Congress may, and should be em

powered to, convey the land away.
(9) Congress has in the past acquired public lands, constituted such

areas as territories but retained jurisdiction. Upon acquisition of state

hood, congressional relinquishment of jurisdiction has been held proper.
(10) A sound construction of the Constitution and the repeated and

well-established usage of the government, should leave no doubt that

Congress has the power to retrocede and legislation should be effectu
ated to this end.
It is to be noted that the proposal contended that the use of the word

"exclusive" and the specific designation of the area did not preclude
Congress from retroceding part of the District if such disposition were

consistent with the purpose of the Capital City. The Congress had re

linquished jurisdiction over territories, forts, and arsenals to which the
United States held complete title when they were no longer necessary
for their original purpose and this practice had been upheld.
The proposal, or memorial as it was then designated, was reported

favorably by the House District Committee.4 Its conclusions were as

follows :

(1) The area of Virginia constituted one-third of the whole and had
not yet been used as public grounds or for buildings necessary for the
seat of the government. Thus exercising control of the Virginia area was

an unnecessary and unjustified distraction of Congress from its more

important duties.
(2) The federal disbursements were being made in the Maryland

area and would continue to be so made. Thus the advantages were

* H.R. Rep. No. 325, 29th Cong., 1st Sess. (1846).
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being enjoyed by the Maryland area while the burdens were being
assumed by both areas.

(3) The inability of Congress to fashion a single code of laws for

the entire Capital required the Virginia area to continue to tolerate its

antiquated laws.
On the constitutional question, the Committee concluded :

(4) The assumption that Congress' power to change the size and
location of the District was exhausted upon acceptance of the area was

incorrect. If Congress had accepted less than ten miles square in the
first grant, it could have accepted further cessions to make up the differ
ence. Also, Congress as a matter of necessity could change the location
if a foreign invasion was feared, or if an unhealthy situation arose in
the Capital so as to endanger the lives of federal officials, or if its loca
tion became inaccessible or otherwise impractical. In addition, such a

limitation would apply to the like power over forts and arsenals which
view would be contrary to the usages of Congress.
(5) There were three constitutional bases for retrocession by Con

gress: (a) exclusive legislation over the District, (b) to dispose of, and
make all needful rules and regulations respecting the territory or other

property belonging to the United States and (c) when Congress ceases

to exercise exclusive legislation, the area would revert back to the ceding
state. Although, under this third basis a congressional act is not

necessary, it would seem advisable as declaratory of the other two bases.

(6) The assumption that this was a multilateral contract and any
deviation from its terms needed the approval of all the contracting
parties was incorrect. Neither Virginia nor Maryland, by their acts
of cession, made the permanence of the seat of government a condition of
the grant. Nor is there anything in the acts of cession or surrounding
circumstances to sustain the view that there existed a tripartite contract
between the United States, Virginia and Maryland which would require
the assent of both states to a retrocession to either. On the contrary, the
cession acts show that each state contracted only with the general
government and did not contemplate the necessity of action by any other
state. This conclusion is further supported by the fact that each state
offered to cede the whole of the ten miles square clearly intending that
it and the United States be the only parties to the contract.

Congress followed up the favorable report by passing an act of retro
cession conditioned upon a majority vote of acceptance by the people of
the town and county of Alexandria.5 The election was favorable with

5 Act of July 9, 1846, c. 35, 9 Stat. 35. For other views supporting the principle of this
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763 for retrocession and 222 against it. On September 7, 1846, President
Polk issued a proclamation, declaring Alexandria County retroceded to
Virginia.6

2.

Judicial Treatment

The Supreme Court considered the act of retrocession in the case of
Phillips v. Payne.1 Here the plaintiff was suing for real and personal
property taxes paid under protest to a collector of the State of Virginia.
Such taxes were levied by virtue of the fact that the taxpayer resided in
the area previously part of the Nation's Capital and later retroceded
to Virginia. The plaintiff claimed the taxes were illegal since the con

gressional act of retrocession was unconstitutional. The Court decided
that the plaintiff was not the proper party to challenge the act of retro
cession. It stated:

The State of Virginia is de facto in possession of the territory in question. She
has been in possession, and her title and possession have been undisputed, since she
resumed possession, in 1847, pursuant to the act of Congress of the preceding year.
More than a quarter of a century has since elapsed. During all that time, she has
exercised jurisdiction over the territory in all respects as before she ceded it to the
United States. She does not complain of the retrocession. The political departments
of her government, by their conduct, have uniformly asserted her title; and the head
of her judicial department has expressly affirmed it. McLaughlin v. The Bank of
Potomac, 7 Gratt. 68. The United States have not objected. No murmur of dis
content has been heard from them: on the contrary, Congress, by more than one act,
has recognized the transfer as a settled and valid fact. Act of July 5, 1848, c. 92,
9 Stat. 244; Act of Feb. 2, 1871, c. 33, 16 Stat. 402; Rev. Stat. U.S., sect. 1795.
Both parties to the transaction have been and still are entirely satisfied.

The plaintiff in error is estopped from raising the point which he seeks to have

decided. He cannot, under the circumstances, vicariously raise a question, nor force

upon the parties to the compact an issue which neither of them desires to make.8

The Court seems to concede that either Virginia or the United States
would have standing to complain although no other parties could chal

lenge the act in question.
The Court indicates that the government imposing the tax was a de

facto government. It cites historical instances of de facto governments,

act, see Hearings Before Subcommittee on Home Rule in the District of Columbia of the

House Committee on the Judiciary, 82d Cong., 2d Sess. 78, 110, 174-7S (1952).
� 9 Stat. 1000 (1846).
7 92 U.S. 130 (1875).
8 Id. at 133-34.
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the judicial recognition of such status and of the propriety of their acts.

The Court was reluctant to decide any de jure question.
Whether they were or were not de jure also is a question, which, in this case, it is

unnecessary to consider.

In this litigation we are constrained to regard the de facto condition of things
which exists with reference to the county of Alexandria as conclusive of the rights
of the parties before us.9

Thus the Supreme Court did not decide the constitutionality of the

act in question but disposed of the suit on the lack of standing of the

plaintiff, and de facto possession of the territory by the State of Vir

ginia.
3.

Argument as to Unconstitutionality of Retrocession
The Phillips holding was attacked in 1910 by an eminent constitu

tional lawyer of the day, Hannis Taylor,10 who submitted his opinion
to the United States Senate.11
Taylor's argument in brief was as follows :

(1) When Congress accepted the cessions, its power to change or

modify the area was exhausted. It had no power, either expressly or

impliedly, to give away any part of it.
(2) The grants made to the United States by the State of Virginia,

the local proprietors and the State of Maryland were all part of a single
contractual transaction. The deeds of each succeeding grantor referred
implicitly or explicitly to the prior grant. Thus this was a quadrilateral
contract. The act of retrocession, being between two parties, was an

impairment of the contractual obligation existing between the four con

tracting parties and violative of the contract clause of the Constitution.
(3) The view of the Phillips case is incorrect to the extent that it

9 Id. at 134.
10 (1851-1922), Author�The Origin and Growth of the English Constitution (2 vols.

1889-98) ; A Treatise on International Public Law (1901) ; Jurisdiction and Procedure of
the Supreme Court of the United States (1905) ; Due Process of Law and the Equal
Protection of the Laws (1917).

11 The opinion was inserted in the Congressional Record of January 17, 1910 and
designated S. Doc. No. 286, 61st Cong., 2d Sess. (1910). For other views supporting this
opinion, see S. Misc. Doc. No. 237, 51st Cong., 1st Sess. 65 (1890) ; Hearings Before Sub
committee on Home Rule in the District of Columbia of the House Committee on

the Judiciary, 82d Cong., 2d Sess. 223 (1952) ; Hearings Before the Committee on National
Representation for the Residents of the District of Columbia of the House Committee
on the Judiciary, 70th Cong., 1st Sess., ser. 22 at 135, 171, 172 (1928).
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precludes jurisdiction completely. The court would have jurisdiction
in a suit by one of the states or the federal government based on a

boundary dispute. The case of United States v. Texas12 supports this
view as follows :

In view of these cases, it cannot, with propriety, be said that a question of
boundary between a Territory of the United States and one of the States of the
Union is of a political nature, and not susceptible of judicial determination by a court
having jurisdiction of such a controversy. The important question therefore, is,
whether this court can, under the Constitution, take cognizance of an original suit
brought by the United States against a State to determine the boundary between one

of the Territories and such State.13

We cannot assume that the framers of the Constitution, while extending the ju
dicial power of the United States to controversies between two or more States of the
Union, and between a State of the Union and foreign States, intended to exempt a

State altogether from suit by the General Government. They could not have over

looked the possibility that controversies, capable of judicial solution, might arise
between the United States and some of the States, and that the permanence of the
Union might be endangered if to some tribunal was not entrusted the power to
determine them according to the recognized principles of law.14

He further pointed out that such case resolves any possible objection
to an original suit involving the United States and Virginia or the United
States and Maryland regarding the District boundaries. Maryland can,
of course, seek a return of its area based on the United States and Vir
ginia breach of the quadrilateral contract and can overcome the stand

ing question based on United States v. Texas. The mandate of the
Texas case would render Phillips v. Payne inappropriate and also negate
the de facto v. de jure aspects of that case.
Thus Taylor not only concluded that the Supreme Court could

take jurisdiction based on a proper suit but upon taking jurisdiction
it should have concluded that the act was unconstitutional principally
due to the contract clause impairment.

4.

Conclusion as to Constitutionality of Retrocession
In order to reach an objective conclusion as to the constitutionality of

the act of retrocession, one should look to the original acts of cession.

12 143 U.S. 621 (1892).
13 Id. at 641.
14 Id. at 644-45. Taylor also contended that these quotes would refute the state

ment made by Senator George F. Hoar in his report to the Senate (S. Rep. No. 1078, 57th

Cong., 1st Sess. (1902)) that the constitutionality of retrocession was a political, not a

judicial question, which had been settled by competent political authorities.
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The Virginia act does mention Maryland but only to the extent that it

may participate in the location of the ten miles square. It also states

in paragraph 2 that the area in question
shall be, and the same is hereby for ever ceded and relinquished to the Congress
and government of the United States, in full and absolute right, and exclusive juris
diction . . . pursuant to the tenor and effect of the eighth section of the first article

of the constitution of government of the United States.15

In the light of the above, it cannot be said that the Virginia act in any

way considered the State of Maryland as an official party to the con

tract. In fact the tenor of the words used seems to indicate that Con

gress had complete and unlimited power to use the land as it saw fit

circumscribed only by the District clause. Thus the words of this grant
provide a weak argument for proving a multiparty contract.

There were eighteen private property owners who contributed the

original grant. They initiated their participation by entering into an

agreement on March 29, 1791.16 The consideration accruing to them was

"the great benefits we expect to derive from having the Federal city laid
off upon our lands." The conditions in this compact made no reference
to a grant by other parties. The consideration proviso does not reflect

any matter other than the proprietors' concern for the benefits to

accrue to them because their land was involved.
In the deeds of trust executed by the proprietors in June, 1791, there

was a reference to the effect that the conveyances were being made pur
suant to the original act setting up the Capital City.17 Section 2 of
that act provided expressly as follows:
That the President of the United States be authorized to appoint, and by supplying
vacancies happening from refusals to act or other causes, to keep in appointment as

long as may be necessary, three commissioners, who, or any two of whom, shall, under
the direction of the President, survey, and by proper metes and bounds define and
limit a district of territory, under the limitations above mentioned; and the district
so defined, limited and located, shall be deemed the district accepted by this act,
for the permanent seat of the government of the United States.18

Acting under and by virtue of that section the President, by his
proclamation of March 30, 1791, completed the acceptance and defined
the boundaries of ten miles square so as to include the Virginia area.19
He also specified that "the territory so to be located, defined and
limited shall be the whole territory accepted by the said act of Con-

15 13 Laws of Virginia 43 (1789) (Hening 1823).
16 Tindall, op. cit. supra note 1, at 85.
17 Id. at 92.
18 Act of July 16, 1790, c. 28, � 2, 1 Stat. 130.
19 Tindall, op. cit. supra note 1, at 90-91.
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gress as the district for the permanent seat of the Government of the
United States."20
Notwithstanding that this proclamation preceded the deeds of trust

from the private grantors some three months, it is submitted that such
deeds were not expressly or impliedly conditioned upon the Virginia
cession. Neither was there any sufficiently explicit language to hold
that they were integrated contractual transactions.
The preamble of the Maryland cession act referred to the previous

Virginia act as well as to the prior grant of the eighteen proprietors.
The conclusion of the preamble stated:
[A]nd whereas it appears to this general assembly highly just and expedient, that all
the lands within the said city should contribute, in due proportion, in the means

which have already very greatly enhanced the value of the whole; that an in
controvertible title ought to be made to the purchasers, under public sanction ....
That all that part of the said territory, called Columbia, which lies within the limits

of this State, shall be and the same is hereby acknowledged to be for ever ceded
and relinquished to the congress and government of the United States, in full and
absolute right, and exclusive jurisdiction . . . pursuant to the tenor and effect of the

eighth section of the first article of the constitution of government of the United
States . . . .21

The recital clauses at the outset of the act do refer to the previous
grants but not in a manner to constitute conditions. The end of the

preamble seems to reflect a joint undertaking on the part of the

grantors but this seems to be negated by the use of the word "incontro
vertible" modifying "title." The most convincing evidence against
such conditions is that in the main enacting clause there are two express
conditions neither one of which refers to a tripartite conditional grant
on the part of the grantors.22
It seems that the Texas case would support Supreme Court jurisdic

tion on the boundary issue, but the decision on the merits should be

favorable to the constitutionality of retrocession. A careful study of

the ceding acts shows that the grants were made pursuant to the District
clause and conditioned upon its language, but they do not justify a find

ing that each grant was made contingent upon the other. If this were to

20 Ibid.
21 2 Laws of Maryland 1791, c. 45 (Kilty 1800) .

22 Section 2 of the Maryland act of cession after making the conveyance reads as follows:

[P]rovided, that nothing herein contained shall be so construed to vest in the United
States any right of property in the soil, as to affect the rights of individuals therein,
otherwise than the same shall or may be transferred by such individuals to the United
States; and provided also, that the jurisdiction of the laws of this state, over the

persons and property of individuals residing within the limits of the cession aforesaid,
shall not cease or determine until congress shall by law provide for the government
thereof, under their jurisdiction, in manner provided by the article of the constitution
before recited.
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be the case, it would and should have been more clearly expressed. The

conveying documents being vague on this point, the grantors should be

estopped from contending to that effect. The original acts of cession
and the act of acceptance conveyed the areas involved to Congress
without explicit condition and without any concise language from which
one could reasonably infer an implied condition. The land was conveyed
for the purpose of creating a residence for the federal government. The

grants were based on the exclusive jurisdiction vested in Congress. The

grantors had knowledge of this and thus their grants are to be so con

strued. There is no merit to the multiparty contract argument. Each of
the cessions was a separate and distinct transaction with the federal

government and there is no justification for holding that any of them
was a conditional grant.
The use of the word "exclusive" and the area designation were de

signed to keep the area free from any competing state control, and not
to impose a limitation on Congress. Such a limitation would be in
consistent with the normal rights of a grantee of land which has been
transferred unconditionally as was the area in question. Consequently,
it would seem that Congress has the power to dispose of a part of the
original area of the District and, a fortiori, to dispose of it by retro
cession to the original grantor. However, this does not mean that Con
gress may dispose of the entire area because such disposition would
destroy the essential purpose of the cessions.
In summary, the above discussion would support a congressional act

of retrocession of part of the original district area providing such
transfer does not interfere with the primary purpose of the area, i.e., a
location for the proper functioning of the federal government free from
state control. Obviously, to insure a continuance of the federal location,
a substantial area must remain under the jurisdiction of the federal
government. A total retrocession, transferring the entire area to the
grantor state, would deprive the federal government of its Capital City
location and would be contrary to the essential objective and spirit of
the District clause.23 Such an act, it is submitted, would be unconsti
tutional since it would eliminate what is constitutionally required. On
the other hand, partial retrocession2* preserves the essence of the

23 This assumes a continuancy of the present sites of the White House, the Capitol andthe Supreme Court. Possibly Congress could select another site, presumably a federal one,and set up the government's residence there. Then it could totally retrocede the presentDistrict of Columbia. This transfer of residency, which in cases of emergency is authorizedby a current congressional statute, 4 U.S.C. � 73 (1952), would seem to pose no constitutional objections since a Capital is preserved.
24 For another instance of partial retrocession, see An Act Providing for the cession
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District clause, a home for the federal government under its exclusive
control, but merely modifies its territorial limits.
The above conclusion permitting partial retrocession but prohibiting

total retrocession might appear to be inconsistent. It permits Congress
the power to retrocede but limits the full exercise of such power. This
results from the fact that the propriety of the lesser power (partial
retrocession) is not dependent upon a finding that the greater power
(total retrocession) is valid.
The constitutionality of the retrocession to Virginia sustains a similar

partial retrocession to Maryland if Maryland should consent to such
transfer.
The area to be retained must ultimately be determined by Congress

but it would seem that it should include the United States Capitol, the
White House, the Supreme Court, the office buildings of the Senators
and members of the House of Representatives as well as other im

portant federal buildings. This will insure their continued inviolability
as federal territory. As to other federal properties located outside the
area designated but within the area to be retroceded, Congress in the act

of cession can reserve appropriate federal jurisdiction.
The area retroceded would become again a part of Maryland and

the citizens of the area would become state citizens, with all the rights
appertaining to that status, including local and national franchise.
Obviously, there will still remain in the retained area a small group

lacking in franchise. They will still be subject to Congress' jurisdiction
and may be afforded local franchise only at the option of Congress.
A constitutional amendment would be necessary to afford them national
franchise.

Ill

The Judicial Development of National Representation for the

District of Columbia25
We have seen that the intent of the Founding Fathers appears to

favor national suffrage for the District. If the exclusive power of

Congress over the District is construed consistently with such intent,
Congress would have the implied power to legislate "national repre
sentation" for the District. However, certain constitutional provisions
bearing on such franchise for areas other than the District seem to

impose a limitation on any such implied power. In particular, the follow

ing provisions are pertinent:
to the State of Virginia of sovereignty over a tract of land located at Battery Cove, near

Alexandria, Virginia, c. 171, 44 Stat. 1176 (1927).
25 1 Proctor, op. cit. supra note 1, at 195-208; Perry, op. cit. supra note 1.
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Article I, section 2:

The House of Representatives shall be composed of Members chosen every second
Year by the People of the several States ....
No person shall be a Representative . . . who shall not, when elected, be an In

habitant of that State in which he shall be chosen.

Article I, section 3 :

The Senate of the United States shall be composed of two Senators from each

State, chosen by the Legislature thereof ....

No Person shall be a Senator . . . who shall not, when elected, be an Inhabitant
of that State for which he shall be chosen.

Article II, section 1, paragraph 2:

Each State shall appoint, in such Manner as the Legislature thereof may direct, a

Number of Electors, equal to the whole Number of Senators and Representatives to
which the State may be entitled in the Congress ....
The Electors shall meet in their respective States ....

Amendment XII:

The Electors shall meet in their respective states and vote by ballot for President
and Vice-President ....

Amendment XVII:

The Senate of the United States shall be composed of two Senators from each
State, elected by the people thereof ....

It is clear from the above provisions that the central requirement for
"national representation" is the existence of a state entity.
In view of the above, can Congress by act make the District a state

so as to achieve "national representation" for its citizens? This answer

is clear. The exclusive jurisdiction vested in Congress was designed to
eliminate a competing sovereign. Statehood for the District by con

gressional act would not be within the letter and spirit of the District
clause and its underlying purpose because the result would be the
creation of a new competing sovereign. Such an act would unquestion
ably be unconstitutional.26
Thus the main question to be considered is whether Congress can by

act provide "national representation" for the District treating it as a

"quasi-state," a state-like entity for this purpose, without violating the
exclusive jurisdiction of Congress, in order to comply with the require
ment that national officers emanate from a state. Some light can be

26 For similar views see Noyes, Our National Capital and its Un-Americanized Ameri
cans 89 (1951) ; S. Doc. No. 653, 61st Cong., 2d Sess. 8 (1910) ; Hearings Before the Com
mittee on the District of Columbia Charter Act of the House Committee on the Judiciary,
84th Cong., 1st Sess. 46 (1955). For contrary view see Perry, op. cit. supra note 1.
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derived by considering decisions bearing on whether the District can
be characterized a state-like entity.

1.

Judicial Decisions

The first significant case to treat of the question whether the District
could be considered a state for certain purposes was Hepburn v.

Ellzey.21 Here, Hepburn and Dundas, the plaintiffs, citizens and resi
dents of the District, instituted an action against Ellzey, a citizen and
resident of Virginia, in a federal district court in Virginia. The plaintiffs
contended in effect that they met the jurisdictional qualification of con
troversies between citizens of different states. The Court, speaking
through Chief Justice Marshall, recognized that the judiciary act28
gave jurisdiction to the circuit courts in cases between a citizen of the
state in which the suit is brought and a citizen of another state. In
order for the plaintiffs to prevail they had to establish that the Dis
trict was a state. They argued that the District was a distinct political
society, and was, therefore, a state according to writers of general law.
The Court acceded to this last point but stated that the term "state," as

found in the act, was used in a constitutional sense and inquiry had to

be made of its constitutional meaning. It then concluded that the term

had reference to members of the American confederacy at the time
of the making of the Constitution. In support of this position, it referred
to the constitutional provisions providing that (1) members of the House
of Representatives are to be chosen by the people of the several states,
with each state having at least one representative, (2) the Senate of the
United States shall be composed of two Senators from each state and

(3) each state shall appoint, for the election of the executive, a number
of electors equal to its whole number of Senators and Representatives.29
The Court felt that these provisions excluded from the constitutional
meaning of the term "state" the broader meaning attributed to it by
writers on the law of nations. Since the term had been used in a limited
sense regarding the legislative and executive departments, it should
retain the same meaning when employed in respect to the judicial de

partment.
The Court did not agree with the plaintiffs' argument that the term

"state" is to be construed in the broad sense as it would be in applying
27 6 U.S. (2 Cranch) 44S (1804).
28 An Act to establish the Judicial Courts of the United States, c. 20, 1 Stat. 78 (1789).
29 U.S. Const, art. I, �� 2, 3, art. H, � 1.



1958] Home Rule and National Repeesentation 391

certain related constitutional provisions. The plaintiffs argued that

Congress could not lay a tax or duty on articles exported from the

District in violation of article I, section 9, which provides that "No

Tax or Duty shall be laid on Articles exported from any State." Re

ferring to the same section providing that "No Preference shall be given
by any Regulation of Commerce or Revenue to the Ports of one State
over those of another," the plaintiffs urged that Congress could not

constitutionally give a preference to the ports of the District of Columbia
over those of any of the states. Again alluding to the same section which

states, "nor shall Vessels bound to, or from, one State, be obliged to en

ter, clear, or pay Duties in another," plaintiffs contended that vessels

sailing to or from the District of Columbia could not be obliged to pay
duties in Maryland or Virginia and that a rigid construction of the
term "state" would reach such a strained result. The Court disposed
of the plaintiffs' arguments in a somewhat abrupt fashion: "But on

examining the passages quoted, they do not prove what was to be shown

by them."30
Although the Court conceded that its decision would be extraordinary,

since aliens and citizens of every other state could sue in a comparable
case, it felt that this anomaly was one for legislative and not judicial
consideration.
It is clear that at this stage a citizen of the District was not a citizen

of a state for diversity purposes in a federal court. The term "state"
in the judiciary act had reference to the political entities existing at
the time of the making of the Constitution. Any broadening of the term
was a legislative consideration for Congress. The Court did not indicate
whether this could be done by a simple legislative act rather than via
the amendment process, both of which approaches come under the broad
phrase, "legislative consideration." Further, the Court did not seem

to dispose adequately of plaintiffs' arguments that the District could be
considered a state for certain purposes.
In Metropolitan R.R. v. District of Columbia,31 the Court was chiefly

concerned with whether the then District government could sue and be
sued and whether it was subject to the statute of limitations. In ruling
against the District, it made some pertinent comments about the status
of this entity.
One argument of the plaintiff's counsel in this connection is that the District of

Columbia is a separate State or sovereignty according to the definition of writers
on public law, being a distinct political society. This position is assented to by Chief

30 6 U.S. (2 Cranch) at 453.
31 132 U.S. 1 (1889).
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Justice Marshall, speaking for this court, in the case of Hepburn v. Ellzey, 2 Cranch,
445, 452, where the question was whether a citizen of the District could sue in the
circuit courts of the United States as a citizen of a State. The court did not deny
that the District of Columbia is a State in the sense of being a distinct political com
munity; but held that the word "State" in the Constitution, where it extends the
judicial power to cases between citizens of the several "States," refers to the States
of the Union. It is undoubtedly true that the District of Columbia is a separate
political community in a certain sense, and in that sense may be called a State; but
the sovereign power of this qualified State is not lodged in the corporation of the
District of Columbia, but in the government of the United States. Its supreme legis
lative body is Congress. The subordinate legislative powers of a municipal character
which have been or may be lodged in the city corporations, or in the District corpora
tion, do not make those bodies sovereign. Crimes committed in the District are not
crimes against the District, but against the United States. Therefore, whilst the
District may, in a sense, be called a State, it is such in a very qualified sense.32

It seems that the Court is concurring with the Marshall opinion in
the Hepburn case. It agrees that the District is a state in a sense but
only to a qualified degree.
In the case of De Geojroy v. Riggs,33 the Court favored a broader in

terpretation. The complainants, citizens and residents of France, were

seeking to establish a right to inherit an interest in real estate in the
District where their uncle, a citizen of the United States, and a resident
of the District, died seised. There were then in effect: (1) a treaty
between the United States and France providing that
In all the States of the Union, whose existing laws permit it, so long and to the same

extent as the said laws shall remain in force, Frenchmen shall enjoy the right of

possessing personal and real property by the same title and in the same manner as

the citizens of the United States.34

and (2) an act of Congress providing that it should be unlawful for
aliens to acquire, hold, or own realty in any of the territories or the Dis
trict of Columbia, except by inheritance.35
The Court held that the words "States of the Union" in the treaty

of 1853 included the District and under that treaty French citizens
could take lands therein by inheritance from a citizen of the United
States. In considering the construction to be placed on the phrase
"States of the Union" as bearing on whether the District could conceiv

ably be termed a state, the Court made the following pointed state

ment:

32 Id. at 9.
33 133 U.S. 258 (1890).
34 Consular Convention with France, Feb. 23, 1853, art. VII, 10 Stat. 996.
35 An act to restrict the ownership of real estate in the Territories to American citizens,

and so forth, c. 340, 24 Stat. 476 (1887).
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It leaves in doubt what is meant by "States of the Union." Ordinarily these terms

would be held to apply to those political communities exercising various attributes

of sovereignty which compose the United States, as distinguished from the organized
municipalities known as Territories and the District of Columbia. And yet separate
communities, with an independent local government, are often described as states,
though the extent of their political sovereignty be limited by relations to a more

general government, or to other countries. Halleck Int. Law, c. 3, �� 5, 6, 7. The
term is used in general jurisprudence and by writers on the public law as denoting
organized political societies with an established government. Within this definition
the District of Columbia, under the government of the United States, is as much a

State as any of those political communities which compose the United States. Were
there no other territory under the government of the United States, it would not be

questioned that the District of Columbia would be a State within the meaning of
international law; and it is not perceived that it is any less a State within that

meaning because other States and other territory are also under the same govern
ment.36

Turning to a construction of the treaty, the Court then pointed out

that a holding excluding the District from the purview of the statute

would prejudice French citizens seeking to inherit property in the
District and that no plausible motive could be assigned for such a dis
crimination. It then indicated that no such distinction would obtain
in France for American citizens and a strict construction would lead
to disproportionate treatment.
Further relying on rules of construction, the Court stated:

It is a general principle of construction with respect to treaties that they shall be
liberally construed, so as to carry out the apparent intention of the parties to secure

equality and reciprocity between them. As they are contracts between independent
nations, in their construction words are to be taken in their ordinary meaning, as

understood in the public law of nations, and not in any artificial or special sense im
pressed upon them by local law, unless such restricted sense is clearly intended.37

It is clear that in this case the District was a "State of the Union"
under the law of nations. This is in accord with the Marshall statement
in the Hepburn case that the District is a distinct political society. How
ever, since the case dealt with a treaty, it did not present an occasion
to consider the holding of the Hepburn case that the District is not a

state in an internal sense under the Constitution.
The next significant case is National Mut. Ins. Co. v. Tidewater

Transfer Co.38 The Supreme Court of the United States was concerned
with the question whether Congress could open federal courts in the
several states to action by a citizen of the District against a citizen of

36 133 US. at 268-69.
37 Id. at 271.
38 337 U.S. S82 (1949).
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one of the states, jurisdiction being based solely on an allegation of
diversity of citizenship. The petitioner, as plaintiff, instituted in the
United States district court for Maryland an action for a money judg
ment on a claim arising out of an insurance contract. The diversity
set forth was that the plaintiff is a corporation created by District law,
while the defendant is a corporation chartered by Virginia, amenable
to suit in Maryland by virtue of a license to do business there. The
district judge dismissed the suit on the ground that the 1940 congres
sional act39 which purported to give federal courts jurisdiction over

diversity cases involving District citizens, was unconstitutional.40 The
court of appeals affirmed by a divided court.41
In defining the cases and controversies to which the judicial power

of the United States could extend, the Constitution included those be
tween citizens of different states.42 In the judiciary act of 1789, Con

gress created a system of federal courts of first instance and gave them
jurisdiction of suits "between a citizen of the State where the suit is

brought, and a citizen of another state."43 The Supreme Court had held
in the Hepburn case that a citizen of the District was not a citizen of a
state within the meaning and intent of that act. This decision prevented

39 An Act to Extend Original Jurisdiction to District Courts in Civil Suits Between
Citizens of the District of Columbia, etc., 54 Stat. 143, 28 U.S.C. � 41(1) (1940), substan
tially incorporated into 28 U.S.C. � 1332 (1952).

40 n0 opinion was filed by the district court which, in dismissing the complaint for
lack of jurisdiction, relied upon its former decision and opinion in Feely v. Sidney S.

Schupper Interstate Hauling System, Inc., 72 F. Supp. 663 (D. Md. 1947) .

41 165 F.2d 531 (4th Cir. 1947). Of the twelve district courts that had considered the

question to the time review was sought in the instant case, all except three had held the

enabling act unconstitutional. The act had been upheld in Duze v. Woolley, 72 F. Supp.
422 (D. Hawaii 1947) ; Glaeser v. Acacia Mut. Life Ass'n, 55 F. Supp. 925 (NJJ. Cat

1944); Winkler v. Daniels, 43 F. Supp. 265 (ED. Va. 1942). It had been held uncon

stitutional in the district court in the instant case; Mutual Benefit Health Acc. Ass'n v.

Dailey, 75 F. Supp. 832 (D. Mass. 1948) ; Central States Co-operatives v. Watson Bros.

Transp. Co., aff'd 165 F.2d 392 (7th Cir. 1947) ; Willis v. Dennis, 72 F. Supp. 853 (WD.
Va. 1947) ; Feely v. Sidney S. Schupper Interstate Hauling System, Inc., 72 F. Supp. 663

(D. Md. 1947) ; Wilson v. Guggenheim, 70 F. Supp. 417 (EJJ.S.C. 1947) ; Ostrow v. Samuel

Brilliant Co., 66 F. Supp. 593 (D. Mass. 1946) ; Behlert v. James Foundation, 60 F. Supp.
706 (S.DJN.Y. 1945) ; McGarry v. City of Bethlehem, 45 F. Supp. 385 (E.D. Pa. 1942).
The act had been held invalid by the only two courts of appeals which had considered it,
i.e., in the instant case and in Central States Co-operatives v. Watson Bros. Transp. Co,
165 F.2d 392 (7th Cir. 1948). On the constitutionality of the act, see 46 Colum. L. Rev.

125 (1946) ; 55 Yale LJ. 600 (1946) ; 21 Geo. Wash. L. Rev. 337 (1943) ; 21 Texas L. Rev.

83 (1942) ; Note, Diversity of Citizenship Clause Extended, 29 Georgetown L.J. 193 (1940).
42 U.S. Const, art. HI, � 2, cl. 1.

*3 See note 28 supra.
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a District citizen from suing in a diversity case. In 1940 Congress en

acted the statute in question. It modified the jurisdiction of the federal
courts to include civil suits in which no federal question is involved
when the action "is between citizens of different States, or citizens of

the District of Columbia, the Territory of Hawaii, or Alaska, and any
State or Territory."44
In question was the validity of this extension of jurisdiction.

(A) The Jackson Opinion.
The majority opinion of the Court was written by Mr. Justice Jackson

in which Justices Black and Burton joined. The Court first pointed
out that the constitutional issue did not involve an extension or denial
of any fundamental rights or immunities which comprise our basic
freedoms but affected only the mechanics of administering justice in
our federation because fundamental rights and freedoms do not include

immunity from suit by a citizen of the District or exemption from

process of the federal courts. (The defendant had not argued it could
not be presently sued in some court but merely contended that it could
not be sued by the plaintiff in the particular court prescribed by Con
gress under the act.)
Since the case did not involve a congressional enactment which in

vaded fundamental freedoms or substantially disturbed the balance
between the Union and its component states, a strict construction of the
Constitution was not required. The Court felt that Congress should be
permitted the freedom to adapt its machinery to the needs of the changing
times and that this case was a proper occasion for adhering to Chief
Justice Marshall's admonition in M'Culloch v. Maryland that "we must
never forget that it is a constitution we are expounding."45
The Court then considered whether Congress could enact such an

act under its judiciary power. Mr. Justice Jackson pointed out that the
Hepburn case had decided in the negative by limiting the meaning of
the word "state" in the third article of the Constitution. However, he
referred to Marshall's statement that the anomalous situation was one for
"legislative not judicial consideration" and indicated that this was
ambiguous since legislative consideration could mean either statutory
revision or constitutional amendment.
The Court refused to overrule the Hepburn case for the following

reasons:

44 See note 39 supra.
45 17 U.S. (4 Wheat.) 316, 407 (1819).
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(1) If Hepburn were overruled, it would be necessary to give the
word "state" in the judiciary article a different meaning from that at
tributed to it in the articles setting up the political departments. Such
inconsistency in construction would be justified only if the context clearly
required it.
(2) There is no evidence that the Founding Fathers, pressed by other

problems, had given thought to the special status of the District and,
even if they had done so, there is nothing to indicate they would have
treated it as a state. On the contrary, there is substantial indication that
the District would have required special provisions to fit its unique
status into the judicial system.
(3) The draftsmen in using the term "states" in the Constitution did

not use it in an abstract sense but were referring to the then organized
states (and those later to be accepted as states) which composed the
federation. They did not intend to include unorganized areas and, a

fortiori, did not intend to include an entity which was nonexistent at
the time the Constitution was adopted.
For these reasons, the Court reaffirmed the view that the District is

not a "state" within article III of the Constitution, and therefore Con
gress could not under article III give to the federal courts jurisdiction
over cases between citizens of the District and those of the states.

This, however, did not dispose of the problem since the Court still
had before it the question of Congress' power to enact the law under
article I�the District clause. In holding that Congress could do so,
the Court reasoned in effect as follows:

(1) The Judiciary Committee of the House of Representatives based
the 1940 act on "a reasonable exercise of the constitutional power of

Congress to legislate for the District."46 The District Clause empowers
Congress to "exercise exclusive Legislation in all Cases whatsoever,
over such District."47 Article I, section 8, clause 18 permits Congress
"to make all Laws which shall be necessary and proper for carrying
into Execution" Congress' other powers. The Hepburn opinion did not

consider these provisions, since the 1789 act referred only to "states"
and not to the District. Having decided that a District citizen's case

did not come under article III, Chief Justice Marshall had felt it

extraordinary that federal courts should be closed to the citizens of that

46 H.R. Rep. No. 1756, 76th Cong., 3d Sess. 3 (1940). The Senate Judiciary Committee's
report consists only of a recommendation that the bill (H.R. 8822) be passed. S. Rep. No.
1399, 76th Cong., 3d Sess. (1940). Passage in each House was without discussion. 86 Cong.
Rec. 3015, 4286 (1940).

47 U.S. Const, art. I, � 8, cl. 17.
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particular district which is subject to the jurisdiction of Congress.
This language refers to Congress' article I power over the District and
is to be related with Marshall's further statement that the matter is a

subject for legislative not for judicial consideration. These observa
tions may not prove conclusively that Congress has the requisite power
under article I, but it is clear that the Hepburn case is not authority for
the denial of such power.

(2) It had been earlier recognized that Congress may grant District of
Columbia courts not only the jurisdiction and powers of ordinary federal
courts but, in addition, the same jurisdiction and powers that any state

may confer on her own courts.48 This is based on congressional responsi
bility for the welfare of the District, and the consequent power as well as
the duty to provide District residents and citizens with forums competent
to adjudge not only controversies among themselves but also their
claims pressed against citizens of the various states. It is not disputed
that Congress has the power to authorize a federal court within the
District to extend its processes to include defendants from any part of
the country. There would seem to be no reason why a special statutory
court could not be authorized to proceed anywhere in the United States
to carry out the responsibilities of Congress toward District citizens.
The Court disposed of the argument that Congress could not under

the District clause of article I of the Constitution give jurisdiction to

federal courts established under article III. It pointed out that arti
cle III conferred power over controversies of a justiciable nature. The act
in question did not violate this requirement since its only unusual fea
ture was that one party could be a District citizen. In support of this
view that Congress has the power to assign article I "judicial proceed
ings" to article III courts, Mr. Justice Jackson cited O'Donoghue v.

United States.�
Further substantiating this view, he referred to an analogous situa-

48 O'Donoghue v. United States, 289 U.S. 516 (1933) ; Capital Traction Co. v. Hof, 174
U.S. 1 (1899) ; Kendall v. United States, 37 U.S. (12 Pet.) 524, 619 (1838).

49 289 U.S. 516 (1933). This concurrent jurisdiction of the district courts has been
frequently assumed with no indication that it presented any constitutional problem. See
Pope v. United States, 323 U.S. 1 (1944); United States v. Sherwood, 312 U.S. 584
(1941) ; United States v. Shaw, 309 VS. 495 (1940) ; Williams v. United States, 289 U.S. 553
(1933) ; Nassau Smelting Works v. United States, 266 U.S. 101 (1924) ; United States v.

Pfitsch, 256 U.S. 547 (1921); Tempel v. United States, 248 U.S. 121 (1918); United States
v. Greathouse, 166 U.S. 601 (1897); United States v. Jones, 131 U.S. 1 (1889). The legis
lative basis for the jurisdictional grant to the district courts is discussed in Bates Mfg. Co.
v. United States, 303 U.S. 567 (1938).
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tion. Congress has article I power to pay debts and as an incident
thereto passed the Tucker Act establishing a tribunal where disputed
claims against the United States could be determined, i.e., the Court of
Claims. Furthermore, Congress authorized federal district courts to
exercise concurrent jurisdiction in such cases for limited amounts but
with equal judicial power.50 The constitutionality of the Tucker Act
has been tested in Williams v. United States,51 where it was stated by a

unanimous Court that article I is the sole basis and a valid one of Con
gress' power in this area.

The Court further referred to Continental Bank v. Chicago, RJ. &
P.R.R.,52 and Schumacher v. Beeler,53 which in effect held that Con

gress' power under article I to make uniform laws in bankruptcy matters
authorizes it to vest jurisdiction over such disputes in the federal district
courts.
In rather strong language the Court concluded

that where Congress in the exercise of its powers under Art. I finds it necessary to

provide those on whom its power is exerted with access to some kind of court or

tribunal for determination of controversies that are within the traditional concept of
the justiciable, it may open the regular federal courts to them regardless of lack
of diversity of citizenship. . . .

We therefore hold that Congress may exert its power to govern the District of
Columbia by imposing the judicial function of adjudicating justiciable controversies
on the regular federal courts which under the Constitution it has the power to

ordain and establish and which it may invest with jurisdiction and from which it

may withhold jurisdiction "in the exact degrees and character which to Congress may
seem proper for the public good." Lockerty v. Phillips, 319 U.S. 182, 187.54

The Court also disagreed with the contention that the power of Con

gress over the District was limited to the District's geographical area.
It referred to Chief Justice Marshall's statement in Cohens v. Virginia.
[C]ongress is not a local legislature, but exercises this particular power, like all its
other powers, in its high character as the legislature of the Union. The American

people thought it a necessary power, and they conferred it for their own benefit.

Being so conferred, it carries with it all those incidental powers which are necessary
to its complete and effectual execution.55

In further support of the magnitude of Congress' power over the Dis-

50 28 U.S.C. �� 1346, 1491 (1952).
51 289 VS. 553 (1933). The Court also cited United States v. Sherwood, 312 VS. 584

(1941), which approved the Williams case.

52 294 U.S. 648 (1935).
53 293 U.S. 367 (1934).
E4 337 U.S. at 600.
55 19 VS. (6 Wheat.) 264, 429 (1821).
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trict, the Court again referred to O'Donoghue v. United States, where it
was stated:
The object of the grant of exclusive legislation over the district was, therefore,
national in the highest sense, and the city organized under the grant became the city,
not of a state, not of a district, but of a nation. In the same article which granted
the powers of exclusive legislation over its seat of government are conferred all the

other great powers which make the nation .... Each is for a national purpose, and

the one may be used in aid of the other.56

It further referred to Neild v. District of Columbia, where the court of

appeals for the District stated:
Congress possesses full and unlimited jurisdiction to provide for the general welfare
of citizens within the District of Columbia by any and every act of legislation which
it may deem conducive to that end. In fact, when it legislates for the District,
Congress acts as a legislature of national character, exercising complete legislative
control as contrasted with the limited power of a state legislature, on the one hand,
and as contrasted with the limited sovereignty which Congress exercises within the
boundaries of the, states, on the other.57

Having pointed out the broad power of Congress over the District,
the Court then indicated that Congress could (1) compel the defendant
to come to the District, or (2) set up a new statutory court outside the
District for such suits, or (3) assign them to the regular federal district
courts in defendant's state. It then found that the third alternative was

not only less burdensome to the defendant but was more consistent with
the prevailing principle of venue. The Court did not believe that there
was a clear showing that Congress had transgressed constitutional
limitations.
This decision did not weaken the Hepburn case but actually supported

it. It found authority in article I to justify Congress in placing such
suits in article III courts, notwithstanding the fact that these suits
would be heard outside the District of Columbia. Furthermore, it found
ample authority in Congress to authorize article III courts to entertain
article I cases providing they were otherwise "justiciable." Hepburn
recognized that a District citizen is not a citizen of a "state" under
article III, but its interpretation of Congress' power under article I
gave a citizen of the District a status comparable to that of a citizen
of a state.
The decision was close (5 to 4), with two of the majority agreeing in

result but differing on the reason. There were two dissenting opinions.
In view of the possible ramifications of this decision, it is important to
consider the variety of views expressed.

56 289 U.S. at S39-40.
57 71 App. D.C. 306, 310-11, 110 F.2d 246, 250-51 (1940).
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(B) The Rutledge Opinion.
Justices Rutledge and Murphy were part of the majority but wrote a

separate concurring opinion. They agreed that the District citizen could
sue in a diversity case but not for the reasons stated in the Jackson
opinion. They felt that if the Hepburn case were sound, the Jackson
opinion was not. What Congress could not do under article III it could
not do under article I. They pointed out that the Hepburn decision
was generally accepted as holding that, within the meaning of article
III, section 2, the District is not a state and its citizens are therefore
not citizens of any state. The Jackson opinion, they noted, reaffirmed
the Hepburn view but found the necessary congressional power in the
District clause as implemented by the "necessary and proper" clause. On
this latter point, the Rutledge opinion disagreed. It reasoned as follows:
(1) The O'Donoghue case merely affirms Congress' power to set up

article I courts in the District alone. The following language from that
opinion is pertinent:
Congress derives from the District clause distinct powers in respect of the consti
tutional courts of the District which Congress does not possess in respect of such
courts outside the District.58

(2) The majority erroneously construed the Williams case. There
was ample justification for holding that it was an article III dispute for
an article III court and did not fall under article I as Mr. Justice Jackson
indicated. The Jackson view had concluded that suits against the
United States are not "Controversies to which the United States shall
be a Party," within the meaning of article III, section 2. From this
it inferred that federal court jurisdiction in such suits was not derived
from article III.59 Even if this view as to the characterization of "suits

against the United States" is correct, such suits are presumptively
within the purview of the article III, section 2 federal-question juris
diction as "Cases . . . arising under . . . the Laws of the United States."
This is supported by the conventional view of district court jurisdiction
under the Tucker Act.60
(3) O'Donoghue and Williams were companion cases, having been

argued and decided together. If read in that light, the explicit statement
in the O'Donoghue case prohibiting what the Jackson view approved
would negate any contrary inferences in the Williams case.

(4) Federal court adjudication of disputes arising pursuant to bank-
58 289 U.S. at SSI. Cf. Pitts v. Peak, 60 App. D.C. 197, SO F.2d 485 (1931).
59 See Comment, The Distinction Between Legislative and Constitutional Courts, 43

Yale LJ. 316, 319 (1933).
60 2 Moore, Federal Practice If 8.09 (2d ed. 1948).
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ruptcy and other legislation is a federal question and therefore an

article III type of jurisdiction.61
The Rutledge opinion declared that the Hepburn decision was sup

ported merely by naked precedent, the great age of the ruling and the

prestige of Marshall's name and was a discriminatory one. Conceding
that precedent and the weight of Marshall's position are not to be lightly
disregarded, Mr. Justice Rutledge urged that the technical distinction
made was perpetuating an inequity warranting a re-examination of the

prior decision. The opinion pointed out that later decisions had destroyed
its basic premise and that it was written by Marshall somewhat early in
his career. The brevity of the opinion, its bases, and particularly the
lack of clarity reflect an absence of the customary Marshall hand.
Marshall ruled that only the members of the American confederacy are

states for the purposes of the Constitution since the term "state" for the

purposes of the judiciary was to be construed in the same manner as

when it is used to refer to the legislative and executive departments.
Mr. Justice Rutledge pointed out that the sixth amendment's guarantee
of "an impartial jury of the State . . . wherein the crime shall have been
committed" had been construed to include the District,62 and that the
word "citizens" has a broader meaning in article III, section 2, where it
now includes corporations,63 than it has in the privileges and immunities
clause of article IV, section 2,64 or in the like clause of the fourteenth
amendment.65 The opinion then indicated that apparently the draftsmen
had not considered the diversity of citizenship litigation of District
citizens because the District was not then in existence. It pointed out
that it is no surprise that Congress did not provide for litigation beyond
the limits of a hypothetical city between unborn citizen-plaintiffs and
their unknown defendant-neighbors. Mr. Justice Rutledge concluded by
deciding that the lack of a positive inclusion did not amount to an in
tended exclusion.
The opinion then attacked the constitutional construction premise of

Marshall's decision in the Hepburn case by stating that such a premise
has been weakened under the stress of time and later decisions. Key

61 See Schumacher v. Beeler, 293 U.S. 367, 371 (1934).
62 Callan v. Wilson, 127 VS. S40 (1888). See also Hanley v. Kansas Southern Ry., 187

U.S. 617 (1903) (commerce between a state and the District comes under the commerce

clause) ; Embry v. Palmer, 107 U.S. 3 (1882) (full faith and credit must be accorded to
judgments of the courts of the District); Note, 29 Georgetown LJ. 193 (1940).

63 Louisville C. and C. R.R. v. Letson, 43 U.S. (2 How.) 497 (1844).
64 Paul v. Virginia, 75 U.S. (8 Wall.) 168, 177 (1869).
65 Hague v. CIO, 307 U.S. 496, 514 (1939).
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words like "state," "citizen," and "person," do not always and invaria
bly mean the same thing.66 Marshall's literal application disregarded
any possible distinction between the purely political clauses and those
affecting civil rights of citizens, a distinction later to receive recognition.
Marshall himself recognized the inconsistency of the decision.
It is true, that as citizens of the United States, and of that particular district

which is subject to the jurisdiction of congress, it is extraordinary, that the courts of
the United States, which are open to aliens, and to the citizens of every state in
the union, should be closed upon them. But this is a subject for legislative not for
judicial consideration.67

The Rutledge opinion argued that the latter quotation probably re

ferred to a legislative act. Had Marshall intended to refer to an amend
ment of the Constitution he would have done so in language commen

surate with such procedure.
Subsequent constitutional interpretations had in effect repudiated the

literal construction adopted by the Court in the Hepburn case. The Jus
tice alluded to the fact that the statute in question was one concerning
civil rights of District citizens, especially the right of equal access to the
federal courts, and advocated that such a discriminatory denial should
not be defended on precedent alone. Nor should the Framers be deemed
to have intended such an unjustifiable discrimination however remiss

they might have been in not explicitly precluding the possibility of such
a result.
In summary, Mr. Justice Rutledge concluded that the Hepburn deci

sion was ill-considered and erroneously decided. If continued it would
tend to perpetuate an unfair inequality applicable to a substantial group
of American citizens not in relation to their substantive rights but in

respect to the forums available for the determination of these rights.
Further objection was made to the fact that the majority decision paid
allegiance to the Hepburn decision and yet overruled it by implication, in
the process favoring an unwarranted extension of Congress' legislative
jurisdiction under article I as it pertained to article III courts located
outside the jurisdiction of the District.

(C) Vinson Opinion: Dissent.
The first dissenting opinion was written by Chief Justice Vinson

joined by Mr. Justice Douglas. In essence they contended that article III
was the totality of general federal court jurisdiction, and to extend it
would usurp the powers reserved to the states. The latter point was

66 337 U.S. at 620-22.
67 6 U.S. (2 Cranch) at 453.
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based on the historical opposition by the states to a broad federal court

jurisdiction and the states' insistence that the cases of federal jurisdic
tion be particularized. This opinion felt the O'Donoghue case, to the ex

tent that it permitted an article III court to perform article I functions,
was to be limited to the District and that an extension of the O'Donoghue
holding to all constitutional courts would be unwarranted under the cir
cumstances and contrary to constitutional history. Chief Justice Vinson
concluded that this was an article I function which could not constitution

ally be given to an article III court outside of the District without

amendatory legislative action.

(D) Frankfurter Opinion: Dissent.
An additional dissenting opinion was written by Mr. Justice Frank

furter, who was joined by Mr. Justice Reed. Its first point is in agreement
with the first dissenting opinion. Article III cases were particularized for
historical reasons to prevent an unwarranted or an excessively compre
hensive federal jurisdiction that would infringe on the states' judicial
establishments. To allow Congress to thrust upon article III courts func
tions based on other congressional powers would dislocate a symmetry
purposefully designed. The term "states" included neither the District
nor the Territory belonging to the United States, both of which the
Constitution dealt with separately from the states. The Framers meant

only the states which in fact sent them as delegates to the Constitutional
Convention and the states which were later to be admitted into the
Union. This language must not be disregarded. On the contrary the
dissenters felt, in view of the protracted dispute over jurisdiction of the
federal courts, that the Framers used language carefully selected to
confer jurisdiction in a limited sense. Mr. Justice Frankfurter then
stated flatly that he knew of no case wherein the constitutional word
"state" had been construed to apply to the District.

2.

Arguments as to the Validity of a National Representation Act
A. In Support. The National Mutual case supports the right of

Congress to permit District citizens to sue in diversity cases in federal
courts outside the District, thus achieving a status for the District com
parable to that of a state for this purpose. Three of the majority based
their conclusions on Congress' powers under article I pertaining to the

, District of Columbia. The other two judges of the majority supported
their decisions on overruling the Hepburn case in so far as it misinter
preted the term "state."
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The Jackson opinion supported its conclusion on the ground that a
liberal construction should be given to congressional power which in
volves merely the mechanics of administering justice in our federation
rather than an extension of any fundamenal rights or immunities which
go to make up our freedoms. If such a construction or article I is justi
fied in the National Mutual case, it would seem, a fortiori, to be justified
to afford "national representation" to District citizens because in the
former case a District litigant at least had access to the state courts. The
Marshall observation in the M'Culloch case that we are interpreting a

Constitution lends support to a liberal construction in order to afford
national franchise to District citizens. It does not appear to be signifi
cant that the National Mutual case involved extension of a pre-existing
right, i.e., the right of a District citizen to sue in district courts, whereas
a "national representation" act will create a new right, i.e., franchise.
The spirit of the Constitution certainly supports a construction which
would give to District citizens "national representation" which the Con
stitution expressly guarantees to their fellow citizens who reside in the
several states.
The Jackson opinion recognized that a liberal construction of a term

in the Constitution would not be warranted if the result were to disturb

substantially the balance between the Union and the component states.
The act in question would not occasion such a substantial disturbance.
On the contrary, it would tend to preserve and maintain the existing
balance.

However, if the reasoning of the Jackson opinion is not properly
extendible, then the Rutledge opinion may be relied on to justify the

proposed act. The Rutledge opinion favored a reversal of the Hepburn
case, indicating that the term "state" had received a liberal interpreta
tion in matters other than those pertaining to the political status of
District citizens and that Marshall had been unduly restrictive in con

struing the term. If this opinion is justifiable as supporting a diversity
suit by a District citizen then, a fortiori, it should support a "national
representation" act.

The draftsmen of the Constitution failed through inadvertence to

provide expressly for "national representation" for District citizens. On
the other hand, they failed to prohibit it expressly. It is true that

Congress has only such delegated powers as authorized by the Consti
tution and, therefore, the absence of a specific prohibition does not infer
implied power. Yet, a fair and enlightened view would conclude that
the use of the word "state" was not tantamount to a prohibition of
such representation and that the District clause is sufficiently broad to
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warrant a congressional act for such enfranchisement. There is no danger
that a "national representation" act would create a competing sovereign in
the District because control would remain in Congress to amend or repeal
the act, thereby preserving the exclusive jurisdiction required by the

Constitution. The members of the House would serve their constituents

on a district basis, and Senators would serve subject to the discretion of

Congress thereby keeping the fear of state interest to a minimum.

It is conceded that a "national representation" act would extend beyond
the factual situation of the National Mutual case and is subject to

attack on the basis that the National Mutual case should be limited to

the judicial status of District citizens. However, either of the two

majority opinions, if extended in keeping with the Marshall statement
that the Constitution should be adopted to meet "the crises of human

affairs,"68 could serve as potent judicial support for such an act. This
view is buttressed by the fact that an extension of the principle involved
is consistent with the intent of the Framers of our Constitution, the over

all political philosophy of our government and the spirit of our Consti
tution. Certainly a better example of the need for a liberal interpretation
would be difficult to imagine.
B. In Opposition. The majority opinions in the National Mutual

case are both subject to criticism. The Jackson opinion construes Con
gress' article I power in such an expansive way that it does violence
to the terms of article III. The Rutledge opinion favors an interpreta
tion of the term "state" which produces the same result.
Both dissents convincingly argue that the term "state" was used to

refer to the then existing sovereigns. This is an obvious conclusion and
therefore neither by a liberal construction of Congress' article I powers
nor by a broad definition of the term "state" should Congress be em

powered by legislation to modify the terms of the Constitution. This is
especially true as regards the District, since Congress is prohibited from
making it a state via the normal legislative recognition approach.69
Thus the act providing for diversity cases for District citizens outside
the District should have been declared invalid and any further attempt
by Congress to equate the District to state-like status must be by consti
tutional amendment.
Even if the majority opinions of the National Mutual case are to be

considered as precedents in this area, they should be limited, in view of
the weakness of their reasoning, to the diversity of jurisdiction aspects,

68 M'Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 41S (1819).
69 See note 26 supra.
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and they should not serve as bases for an extension by analogy into
the political clauses. In the National Mutual case, the District citizens
already had the right to sue in the federal court for the District. The
act merely extended the pre-existing right to sue, whereas a "national
representation" act would be creating a new right, one not already avail
able to the District citizens and one which has been unavailable to Dis
trict citizens since the commencement of congressional residence in the
Capital City.
Further, Mr. Justice Jackson, in his opinion, recognized the propriety of

applying a liberal construction to the judiciary act then in question, since
it would not substantially disturb the balance between the Union and
its component states. It is submitted that a "national representation" act
would involve such a substantial disturbance in view of the supervisory
control Congress would have over District representatives. Thus the

Jackson opinion itself contains language which might well limit the
effect of its decision so as not to embrace a "national representation" act
for the District.
It is conceded that the intent of the Founding Fathers did favor both

local and national franchise for the District. In view of the generality of
the District clause and the fact that there are no other constitutional

provisions either clarifying or modifying it, the intent of the Founding
Fathers could give it meaningful content and thus justify a "home rule"

grant. However, in the case of "national representation," the generality
of the District clause, although aided by the intent of the Framers, is

limited by the requirement of state status in the political clauses. In this

circumstance the implicit intent permeating the District clause is cir

cumscribed by the literal language of these clauses. Thus local suffrage
is justified by virtue of the terms of the District clause whereas national

suffrage is prohibited by virtue of the mandate of the political clauses.
C. Conclusion. Pursuant to the discussion above it is submitted

that a congressional act for "national representation" for the District,
based on an argument of analogy proceeding from the National Mutual

case, would be of dubious constitutionality.70 Admittedly, a liberal inter
pretation of the Constitution based on an extension of either the Jackson
or Rutledge opinion would be more attuned to the spirit of our Consti
tution. Yet, such an approach would do violence to the letter of the
law. The National Mutual case is as far as the Court should go in per-

70 See also Schmeckebier, op. cit. supra note 1, at 854-S5. For a contrary view see

Hearings Before the Senate Committee on the District of Columbia on Suffrage in the Dis

trict of Columbia, on S. 14, S. 417, and S.J. Res. 133, 67th Cong., 1st & 2d Sess., 173-77

(1921-1922).



1958] Home Rule and National Representation 407

mitting Congress to equate the District to state-like status. A "national

representation" act for the District presents a much different situation

and any view upholding it would be twisting the language of our basic

document. We must then construe Marshall's suggestion in the Hepburn
case as referring to the amendment process. It is by such means that

the District should be afforded state-like status and its attributes.71
It is conceded that an act could be so phrased as not to result in a

grant of statehood to the District and thus preserve the constitutionally
required exclusive jurisdiction by Congress, which would have the power
to repeal, modify, or amend the basic act. Nevertheless, such a statute

would still contravene the statehood requirement of the political clauses
and thus would be invalid. This result may appear to be a harsh one, but
it conforms to the letter of the Constitution. Any other view would be
a distortion of the term "state" and tantamount to judicial legislation if
approved by the courts.

IV

Legislative Considerations on National Representation for the
District of Columbia

1.

National Representation Act

As indicated above, it seems clear that a "national representation" act
would be held unconstitutional. The requirement of statehood contained
in the political clauses of the Constitution coupled with Mr. Justice
Frankfurter's statement in the National Mutual case that the term
"state" in such clauses referred to the states then existing and to those
later to be admitted would prohibit congressional legislation affording
an attribute of statehood to the District.

2.

Constitutional Amendment

It would appear that a constitutional amendment is the sole method
of providing national franchise for District citizens, and the proposals

71 See Hearings Before the Subcommittee on Home Rule and Reorganization of the
Senate Committee on the District of Columbia, 82d Cong., 1st Sess., 97 (1951) ;
Hearings Before the Subcommittee of the House Committee of the Judiciary on National
Representation and Suffrage for the Residents of the District of Columbia, on HJ. Res.
62, 79th Cong., 1st Sess., ser. 2, at 64-65 (1945); Hearing Before the House Committee
on the Judiciary on National Representation for the Residents of the District of Columbia,
on H.J. Res. 208, 69th Cong., 1st Sess., ser. 20, at 91-107 (1926) ; Hearings, supra note
70, at 215-33. Woodward, Considerations on the Government of the Territory of Columbia
No. II, 6-7 ; No. V, 9-11 ; No. VII, 18 (1802) .
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have been in that form.72 Such an amendment may be enacted in any
one of at least three forms.

^

a. Discretionary�Merely empowering Congress to provide for "na
tional representation."
b. Mandatory upon Congress�Specifically stating that the District

shall have "national representation," but authorizing Congress to enact
implementing legislation regarding the time, place and manner of con

ducting elections, and the qualification of voters.
c. Mandatory upon an entity other than Congress�Specifically stat

ing that the District shall have "national representation" but placing
implementing authority in a newly created entity or in an already exist
ing entity other than Congress.
The earliest proposal was made in 1801 by a private citizen but was

never formally introduced into Congress. No action was taken with
respect to it.73
The first congressional proposal for a "national representation"

amendment was presented to Congress in 1888:

Section 1. The District of Columbia shall be entitled to representation in the
Congress of the United States by one Senator, and by one or more Representatives,
according to the rule of apportionment established by Article XIV, of the Constitu
tion. Said District shall also be entitled to as many electors for President and Vice
President of the United States as it has members of Congress.
Section 2. Congress shall provide by law the time and manner of choosing the

Senator, the Representative, or Representatives, and the electors authorized by this
article.74

The above proposal is mandatory in form and, presumably, upon the
final ratification by the states, there would immediately be established
the right of the people of the District of Columbia to representation in

the Congress and among the electors of President and Vice President.

However, the implementation of such right would be left to Congress'
discretion in view of the authority given in section 2 regarding the time
and manner of elections and the qualification of voters.
This first proposal typifying the mandatory approach, as well as

72 Congress has heretofore considered proposals to provide the District with a non

voting delegate in the House of Representatives [see Franchino, The Constitutionality of

Home Rule and National Representation for the District of Columbia 188 n.l (thesis
in Georgetown Law School Library 1957) ] and has passed an act authorizing elections
to secure the representation of the District in political conventions. 69 Stat. 699 (1955).
Neither of these will afford "national representation" as defined in this paper.

73 Noyes, op. cit. supra note 26, at 204.
74 S.J. Res. 82, 50th Cong., 1st Sess. (1888).
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numerous others of like import of subsequent Congresses, was never

ultimately approved nor even proposed to the states for ratification.75
The permissive type is exemplified by a joint senate resolution intro

duced in 1917:
The Congress shall have the power to admit to the status of citizens of a State

the residents of the District constituting the seat of the Government of the United
States, created by Article I, section eight, for the purpose of representation in the

Congress and among the electors of President and Vice President ....
When the Congress shall exercise this power the residents of such District shall be

entitled to elect one or two Senators as determined by the Congress, Representatives
in the House according to their numbers as determined by the decennial enumeration,
and presidential electors equal in number to their aggregate representation in the
House and Senate.
The Congress shall provide by law the qualifications of voters and the time and

manner of choosing the Senator or Senators, the Representative or Representatives,
and the electors herein authorized.
The Congress shall have power to make all laws which shall be necessary and proper

for carrying into execution the foregoing power.76
This proposal is permissive in form as it does not automatically pro

vide for "national representation" but merely empowers Congress to
enact subsequent legislation making such franchise available.
Another example of the permissive approach is a proposal intro

duced on January 5, 1957. Its enabling portion reads as follows:
The Congress shall have power to provide that there shall be in Congress and

among the electors of President and Vice President members elected by the people
of the District constituting the seat of the Government of the United States, in
such numbers and with such powers as the Congress shall determine. All legislation
hereunder shall be subject to amendment and repeal.77
These and numerous other proposals adopting a permissive approach

have been introduced but none has received final approval by Con
gress.78
Neither the permissive nor the mandatory proposals introduced to

date are beyond criticism because were Congress to fail to implement
the amendment, the courts might well be precluded from compelling

75 For citations to other proposals in a mandatory form see Franchino, supra note
72, at 188 n.7.

76 S.J. Res. 196, 64th Cong., 2d Sess. (1917).
77 H.R.J. Res. 122, 85th Cong., 1st Sess. (1957). Other proposals of the 85th Congress,1st Sess.: H.R.J. Res. 18 (An amendment to provide voting in Presidential elections for

the people of the District of Columbia; mandatory in form with implementation in Con
gress) ; H.R.J. Res. 19 (An amendment to provide representation in Congress for the District
of Columbia; permissive in form) ; H.R.J. Res. 212 (An amendment to provide national
representation in the District of Columbia; permissive in form) .

78 For citations to other proposals in a permissive form see Franchino, supra note 72,
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action due to the "political" nature of the question.79 The solution would
appear to be the placing of this implementing power in a body other than
Congress. The lower federal courts of the District or a member of the
executive branch of the government might be so designated to establish
the time, place and manner of conducting elections, and the qualification
of voters.80 This approach would affirmatively afford "national repre
sentation" and avoid the "political nature" problem.
It may be suggested that this power be placed in a "home rule" gov

ernment which may in the future be created for the District. However,
it should be kept in mind that such a government may be created by
congressional act.81 If it be so created, implementation of "national
representation" would remain uncertain because Congress would neces

sarily retain the power to modify, amend, or repeal the acts of the body
which it has itself established.
There is one further point to consider. Article V of the Constitution,

after outlining the procedure for the amendatory process, contains a

specific prohibition "that no State, without its consent, shall be deprived
of its equal suffrage in the Senate." It might be argued that an amend
ment affording the District representation in the Senate deprives the
other states of their equal representation. This would presuppose con

struing the quoted portion of article V to preclude a reduction in the

aliquot share of the legislative power possessed by a state at a given
time. But a reduction in such share of legislative power takes place
each time a new state is admitted to the Union. The realistic interpreta
tion of such prohibition is that no state shall have any greater numerical
representation in the Senate than any other state. The amendment in

question would not violate this construction.82

V

General Conclusions and Recommendations

1.

Recapitulation of Basic Conclusions
The District citizens are lacking both "home rule" and "national repre

sentation." In other words, they are deprived of the right of local self-
7� See South v. Peters, 339 U.S. 276 (19S0) ; Coleman v. Miller, 307 U.S. 433 (1939);

Dodd, Judicially Non-Enforceable Provisions of Constitutions, 80 U. Pa. L. Rev. 54

(1931) ; Field, The Doctrine of Political Questions in the Federal Courts, 8 Minn. L. Rev.

485 (1924).
80 For a consideration of utilization of a writ of mandamus to compel action by the

designated judicial or executive official see 46 Georgetown L.J. 207, 255 n.167.
81 See part I of this article in 46 Georgetown L.J. 207, 255.
82 For a similar view, see Noyes, op. cit. supra note 26, at 236-37.
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government and of the right to a voice in the body which enacts the

national laws including the laws imposing taxes upon them. Although
this is contrary to basic American political philosophy, it has been up
held on the ground that there is no constitutional mandate that Con

gress provide suffrage for the District.
However, it must be noted that the Nation's Capital was the by

product of Congress' desire to have a residence free from state inter
ference and under the exclusive control of the national government.
It was not the intent of the Founding Fathers to deprive the District
citizens of either national or local suffrage. In the midst of the political
struggle, due to the smallness of the area and population of the then Dis
trict and the fact that the constitutional provision (the District clause)
was written prior to the selection of the site, the draftsmen inadvertently
failed to provide specifically for District suffrage. Such omission of a

positive grant in the District clause was not intended to be a positive
prohibition, and the clause should not be so interpreted.
The residents of the District enjoyed a quantum of "home rule" from

1790 to 1874. Although some of the municipal bodies during this period
were appointive, others consisted of elective officials for local govern
ment. Throughout this period, Congress recognized and affirmed the
"home rule" principle by legislation which necessarily assumed its
propriety. District citizens have been deprived of "home rule" since
the creation of the commission form of government in 1874.
"National representation" in the District existed during the transi

tional period 1790-1800, as a result of the congressional provision that
state laws would continue to operate in their respective jurisdictions.
Upon Congress' assuming jurisdiction in 1800, "national representa
tion" in the District became nonexistent, although a nonvoting delegate
from the District to the House of Representatives was provided in the
Act of 1871 setting up the territorial government. It was however
merely a token representation and the authorization was repealed in
1874. Since that time District citizens have lacked "national represen
tation."

Retrocession, constitutional amendment, and congressional enactment
have been considered as methods of restoring "home rule" and "national
representation" to District citizens. In 1846 Congress retroceded the
Virginia portion of the original area of the District. This was held
proper because (1) the original grant of the Virginia area was deemed
a bilateral contract between the Congress and the State of Virginia ratherthan a multiparty contract since the various independent original' grantsdid not clearly constitute an integrated contract; (2) the retrocession
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did not violate the purpose of the original acts of cession, i.e., existence
of a residence for the federal government, and (3) Congress had the
right to make this disposition based on its exclusive power to legislate
for the District. A total retrocession of the present District area to
Maryland would violate the requirement that the federal city exist free
from state control. However, a retrocession of part of the present Capi
tal City to Maryland is permissible and would restore both national and
local suffrage to the inhabitants of the ceded area as citizens of that
state.

"Home rule" for the District may also be established by constitutional
amendment or by congressional legislation. A "home rule" amendment
would insure relative permanency of franchise depending on the form
of the proposal. It could be worded in permissive terms empowering
Congress in its discretion to institute "home rule," or in mandatory terms
with implementation of the basic grant left either to Congress or to a

body other than Congress. It may be that a mandatory amendment
with implementation entrusted to Congress would be judicially unenforce
able in the event of congressional inaction because of the "political"
nature of the problem. A mandatory amendment with implementation
entrusted in a body other than Congress circumvents this possible diffi

culty.
A "home rule" act can authorize either "local" lawmaking or "general"

lawmaking, or both. In order to retain the "exclusive" jurisdiction of

Congress over the District, all the acts of the local assembly must be

subject to repeal, modification, and amendment by Congress. This reten

tion will prevent the creation of a competing sovereign in the District,
the existence of which was the prime cause for the establishment of the
District and the insertion of the word "exclusive" in the District clause.

Since 1948 there has been substantial activity on legislative proposals
for "home rule." Although certain of them have passed the Senate, none
has been put to a vote in the House of Representatives. Essentially
these proposals involve the creation of an elective municipal assembly
to pass "general" as well as "local" laws, subject to a reserved power
in Congress to amend, modify, or repeal such laws.
"National representation" for the District may be accomplished by

constitutional amendment. It may be phrased in the various modes
discussed above for "home rule," and if phrased in mandatory terms

with implementation entrusted to Congress, it also would be vulnerable
to the "political" question problem in the event of congressional inaction.
The implementing authority could also be entrusted to a "home rule"
government if then established, but the continuity of such implementing
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authority would, of course, be subject to the degree of permanency af

forded the "home rule" government by Congress.
There have been numerous proposals for constitutional amendments,

designed to achieve "national representation," consisting of the man

datory as well as the permissive types. In the mandatory-type pro

posal, implementing authority has never been entrusted to a body other
than Congress. None of the proposals has passed in Congress and
thus none has been submitted to the states for ratification.
"National representation" may not be established by congressional act

because the political clauses of the Constitution limit such representation
to the "states." The National Mutual case includes on its prevailing
side two views permitting Congress to treat the District as a state-like

entity for the purpose of a diversity of citizenship case: the Jackson
opinion by a broad view of Congress' article I power over the District
citizen's right to sue in a federal court, and the Rutledge opinion by
construing the word "state" in article III as including the District.
Neither opinion is properly extendible to warrant the conclusion that a

congressional act of "national representation" for the District would be

upheld. The National Mutual case reaches a strained result and must be
limited to the "diversity of citizenship" jurisdictional question. It should
not, and could not, serve as a basis for an argument by analogy that
would support a national franchise act for the District. Such legislation
would be ignoring the specific constitutional requirement of statehood
which referred to the sovereigns then existing and those that would be
admitted subsequently. The use of the term "state" in such clauses is
a literal limitation of the intent manifested by the Founding Fathers
otherwise favorable to District suffrage.
Further, in view of the Congress' exclusive authority over the District,

designed to preclude the existence of a competing state sovereign, Con
gress is prohibited from legislating statehood for the District.

2.

Recommendations

Congress should adopt an act of retrocession transferring the bulk of
the present District area to the State of Maryland.83 By such legislation
the citizens in the ceded area would become citizens of the State of
Maryland, and as such would enjoy both local and national franchise.
Further, this would enable Congress to utilize the time and effort normally

83 There have been two prior proposals of retrocession, but based on total retrocession
H.R. 2223, 83d Cong., 1st Sess. (1953) ; S. 2445, 82d Cong., 2d Sess. (1952).

'
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consumed in governing the District to carry out its more important pri
mary national objectives.84 In order to avoid the constitutional objections
to total retrocession the act should retain a minimum of territory to pre
serve the identity of the Capital City and to continue the residence of the
White House, the United States Capitol and related office buildings, and
the United States Supreme Court.85 The act may also reserve appropriate
federal authority over other federal buildings and federal sites to be
needed for future federal buildings in the ceded area. The act should also
provide for the preservation of the property rights of owners (including
the United States) of personalty or realty in the ceded area. Finally,
the act should be conditioned upon acceptance by the State of Mary
land.86 Of course, negotiations with Maryland would be necessary to pro
cure its acceptance of the grant.

84 See Hearings Before the Subcommittee on Home Rule and Reorganization of the
Senate Committee on the District of Columbia, 82d Cong., 1st Sess. 89 (1951).

85 See map at end of this article for suggested area to be retained.
86 It is submitted that the recommended act could be phrased as follows:
An Act providing for the retrocession to the State of Maryland of part of the area of

the District of Columbia.
Be it enacted by the Senate and House of Representatives of the United States of

America in Congress assembled, That all of that portion of the District of Columbia ceded
to the United States by the State of Maryland, and all the rights and jurisdiction ceded by
the State of Maryland in connection with the cession of such portion, are hereby retro

ceded and relinquished to the State of Maryland in full and absolute right and jurisdiction
both of the persons residing therein and of the property, other than property held by the

United States situated therein, excepting the area contained within the following:
Commencing at the junction of E Street, N.W. and Rock Creek-Potomac Parkway, the

boundary proceeds on Rock Creek-Potomac Parkway in a southeasterly direction to the

junction of Rock Creek-Potomac Parkway and Ohio Drive, S.W.; it continues on Ohio

Drive, S.W. in a southeasterly direction to the junction of Ohio Drive, S.W. and Four

teenth Street, S.W.; it continues on Fourteenth Street, S.W. in a northeasterly direction to the

junction of Fourteenth Street, S.W. and D Street, S.W.; it continues on D Street, S.W. in

an easterly direction to the junction of D Street, S.W. and Maryland Avenue, S.W.; it con

tinues on Maryland Avenue, S.W. in a northeasterly direction to the junction of Maryland
Avenue, S.W. and Ninth Street, S.W.; it continues on Ninth Street, S.W. in a northerly direc

tion to the junction of Ninth Street, S.W. and C Street, S.W.; it continues on C Street, S.W.

in an easterly direction to the junction of C Street, S.W. and Maryland Avenue, S.W.; it con
tinues on Maryland Avenue, S.W., in a northeasterly direction to the junction of Maryland
Avenue, S.W. and Independence Avenue, S.W.; it continues on Independence Avenue, S.W.

in an easterly direction to the junction of Independence Avenue, S.W. and First Street,

S.W.; it continues on First Street, S.W. in a southerly direction to the junction of First

Street, S.W. and C Street, S.W.; it continues on C Street, S.W. in an easterly direction across

South Capitol Street where the former street becomes C Street, S.E. and continues to the

junction of C Street, S.E. and First Street, S.E.; it continues on First Street, S.E. in a

northerly direction to the junction of First Street, S.E. and Independence Avenue, S.E.;
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If the State of Maryland refuses to accept the retrocession or if the

Congress does not consider retrocession feasible or advisable, then a

total "home rule" act should be adopted and a "national representation"
amendment of the mandatory type should be proposed.

it continues on Independence Avenue, S.E. in an easterly direction to the junction of In

dependence Avenue, S.E. and Third Street, S.E., it continues on Third Street, S.E. in a

northerly direction to the junction of Third Street, S.E. and East Capitol Street; it con

tinues on East Capitol Street in a westerly direction to the junction of East Capitol Street
and Second Street, N.E.; it continues on Second Street, N.E. in a northerly direction to the

junction of Second Street, N.E. and D Street, N.E.; it continues on D Street, N.E. in a

westerly direction to the junction of D Street, N.E. and Delaware Avenue, N.E.; it con

tinues on Delaware Avenue, N.E. in a southwesterly direction to the junction of Delaware

Avenue, N.E. and Constitution Avenue, N.E.; it continues on Constitution Avenue, N.E.

in a westerly direction into the northwest zone of the District of Columbia and continues

on Constitution Avenue, N.W. in a westerly direction to the junotion of Constitution

Avenue, N.W. and Pennsylvania Avenue, N.W.; it continues on Pennsylvania Avenue, N.W.
in a northwesterly direction to the junction of Pennsylvania Avenue, N.W. and Fifteenth

Street, N.W.; it continues on Fifteenth Street, N.W. in a northerly direction to the junction
of Fifteenth Street, N.W. and H Street, N.W. ; it continues on H Street, N.W. in a westerly
direction to the junction of H Street, N.W. and Seventeenth Street, N.W.; it continues
on Seventeenth Street, N.W. in a southerly direction to the junction of Seventeenth Street,
N.W. and New York Avenue, N.W.; it continues on New York Avenue, N.W. in a south

westerly direction to the junction of New York Avenue, N.W. and E Street, N.W.; it
continues on E Street, N.W. in a westerly direction to the junction of E Street, N.W. and
Rock Creek-Potomac Parkway.
Subject to:
Section 1.

(a) Nothing contained in this Act shall vest in the State of Maryland any property right
in any real or personal property held by the United States in the area ceded otherwise
than as such property may be transferred by the United States to the State of Maryland.

(b) Nothing contained in this Act shall vest in the State of Maryland any property
right in any real or personal property situated within the ceded area held by any person
otherwise than as such property may be transferred by the owner thereof to the State
of Maryland.
Section 2. The jurisdiction of the United States and of the government of the District

of Columbia, and the laws now in effect in the District of Columbia, shall remain in full
force and effect until the State of Maryland shall provide by law for the extension of its
jurisdiction and judicial system over the area ceded herein.
Section 3. The United States shall retain jurisdiction over all real and personal propertyheld by it situated within the area ceded in the same manner and to the same extent as

the United States exercises exclusive jurisdiction over property held by it within the
various States with the unqualified consent of the States.
Section 4. This Act shall not become effective unless the Legislature of the State of

Maryland, prior to the termination of this Congress, enacts legislation consenting to the
retrocession to the State of Maryland of the territory comprising of part of the District
of Columbia in conformity with the provisions of this Act.
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The "home rule" act should provide for an elective assembly to enact

"general" as well as "local" laws subject to a reservation of the requisite
congressional authority.87 Of course, the act would be subject to the
vicissitudes of subsequent Congresses, in view of the power to amend,
modify, or repeal the act. But, it is submitted that once the District
citizens are enfranchised, it is reasonable to assume that later Congresses
would not be disposed again to disenfranchise the District, especially if
the "home rule" government were producing satisfactory local adminis
tration. In view of such assumption and the importance of Congress serv

ing in an overseer role of District affairs, it is believed that a "home
rule" amendment is neither feasible nor warranted.
The recommended "national representation" amendment should be

mandatory in effect with implementing authority in Congress.88 This
type avoids entrusting implementing authority to some alien body, but in
the event of congressional inaction it is liable to be judicially unenforce
able as a "political" matter. However, this problem appears to be of
academic interest only since it is reasonable to assume that upon ratifica
tion Congress would enact the necessary legislation providing the time
and manner of elections and qualification of voters.

87 The current Weir proposal will achieve the desired results. H.R. 1002, 85th Cong.,
1st Sess. (1957). For a discussion of this proposal see Part I of this article in 46 George
town LJ. 207, 257-59.

88 The suggested amendment could take the following form:

Proposing an amendment to the Constitution to provide that the people of the District

of Columbia shall be entitled to representation in the Congress and to vote in Presidential
elections.
Resolved by the Senate and House of Representatives of the United States of

America in Congress assembled (two-thirds of each House concurring therein), That the

following article is proposed as an amendment to the Constitution of the United States,
which shall be valid to all intents and purposes as part of the Constitution when ratified

by the legislatures of three-fourths of the several States:

Article �

Section 1. The provisions of the Constitution relating to the election of the President

and Vice-President and representation in the Senate and the House of Representatives shall

apply to the District of Columbia.
Section 2. The Congress shall by law provide for the times, places and manners of the

elections herein authorized and for the qualifications of the voters at such elections.





WIRETAPPING: FROM NARDONE TO BENANTI
AND RATHBUN

Edwin J. Bradley and James E. Hogan*

T ate in the year 1937, the Supreme Court of the United States handed
down its now famous decision in Nardone v. United States,1 which

held that the tapping of telephone conversations violated section 60S of
the Federal Communications Act,2 and, further, that evidence obtained
in violation of that statute was inadmissible in a federal court. Almost

twenty years to the day later, the Supreme Court resolved two of the

remaining legal problems growing out of that decision. In the case of
Benanti v. United States3 the Court held that wiretaps and derivative
evidence were inadmissible in a federal court even though the tapping
was done by a state official without any participation by a federal officer.
In Rathbun v. United States? the Court ruled that section 605 was not

violated when a person listens in on a telephone conversation via an

extension telephone if this is done with the consent of one of the parties
to the call. These two cases may well mark the end of the Court's long
and burdensome task of interpreting section 605. If this proves to be
the case, it seems fitting that the Court concluded this process of in

terpretation with one decision which limits very sharply the scope of
the prohibition, and another which rebuffs a major effort by the Govern
ment to pull some of the teeth from the rule of evidence which the Court
had found embodied in the statute. Benanti and Rathbun climaxed

twenty years of repeated attempts by federal law enforcement officials
to soften the impact of the Nardone decision, a history spotted with both
success and failure. It is now possible to take stock of those efforts,
since there is every chance that Benanti and Rathbun have wiped out

the two remaining strongholds of doubt as to the meaning of section 605
and its life-giving force, Nardone v. United States. The two decades of

interpretation will be reviewed on a case-by-case basis in the hope that
such an inventory can now provide a restatement of the law of wire

tapping which boasts of some degree of certainty.
The Supreme Court opinions which make up the federal law of wire-

* Professors of Law, Georgetown University Law Center.
1 302 U.S. 397 (1937).
2 48 Stat. 1103 (1934), 47 U.S.C. � 60S (19S2).
3 3SS U.S. 96 (19S7).
4 3SS U.S. 107 (1957).
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tapping form a case history of an unusual legal creature. The emergence
of section 605 as the federal wiretap statute is an extremely good example
of abnormal birth. In the ordinary pattern of things a statute is the

product of conscious legislative deliberation. The function of the Court
is to give that product legitimacy by its stamp of constitutionality and
then to give it intelligent maturity by construction and interpretation.
In the case of section 605, however, the result was altogether unforeseen
by the legislature. It seems clear that the statute became law with no

thought of its use as a weapon against the practice known as wiretapping.
Its birth as the federal wiretap statute occurred in the Supreme Court.
This article recounts the Court's supervision of the development of
this legal sport from adolescence to the maturity which it now seems

to have reached.

I

Discovery of the Federal Wiretap Statute

1. Olmstead v. United States

The use of evidence secured by wiretapping was first attacked in the

Supreme Court in Olmstead v. United States5 some nine years before
the first Nardone decision. The defendant made no claim that the
Congress had prohibited wiretapping. Even if such a statute had existed,
it would have done him little good because it was well settled that the
mere fact that evidence is illegally obtained would not impair its admis
sibility.6 Rather, Olmstead asked the Court to brand wiretapping as

a search and seizure prohibited by the fourth amendment. He realized
that if he were successful, the evidence obtained through the wiretapping
would lose all value for the Government. In Weeks v. United States,1
the Court had declared that, lest the fourth amendment become a dead
letter for want of an efficacious sanction, all evidence secured in viola
tion of it would be inadmissible in a federal court. Moreover, in Silver-
thorne Lumber Co. v. United States,8 the sweep of the so-called Weeks
doctrine was broadened to include not only the illegally seized evidence
itself but also any evidence which was the product of leads obtained
through an illegal search or seizure.
Chief Justice Taft, speaking for the majority in Olmstead, declined

5 277 U.S. 438 (1928).
6 8 Wigmore, Evidence �� 2183-84b (3d ed. 1940) ; McCormick, Evidence � 137 (19S4)7 232 U.S. 383 (1914).
8 251 U.S. 385 (1920).
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to permit what he viewed as an extension of the fourth amendment. He
declared:

The Amendment does not forbid what was done here. There was no searching.
There was no seizure. The evidence was secured by the use of the sense of hearing
and that only. There was no entry of the houses or offices of the defendants.
. . . The language of the Amendment cannot be extended and expanded to include
telephone wires reaching to the whole world from the defendant's house or office.9

Three of the dissenters, Brandeis, Butler and Stone, urged that wire

tapping was a violation of the fourth amendment. Echoing Chief Justice
Marshall's familiar caution that "we must never forget that it is a Consti
tution that we are expounding,"10 they insisted on the need for adapting
the fourth amendment to the conditions of a changing world. To them

wiretapping was simply a modern form of the basic evil at which the
amendment was directed, the unreasonable invasion of the citizen's

privacy.
The other dissenter, Justice Holmes, was "not prepared to say that

the penumbra of the Fourth and Fifth Amendments covers the de
fendants . . . .,ni He saw another objection to the use of the evidence.
The Government admitted that it had violated the criminal statutes of
the state of Washington by this wiretapping. Holmes felt that "apart
from the Constitution the Government ought not to use evidence obtained
and only obtainable by a criminal act."12 He characterized wiretapping
as a "dirty business"13 and expressed what many thought became the
rationale for the later wiretap decisions.

Therefore we must consider the two objects of desire, both of which we cannot

have, and make up our minds which to choose. It is desirable that criminals should
be detected, and to that end that all available evidence should be used. It also is

desirable that the Government should not itself foster and pay for other crimes,
when they are the means by which the evidence is to be obtained. . . . We have to

choose, and for my part I think it is a less evil that some criminals should escape
than that the Government should play an ignoble part.14

At the time the Government must have considered the result in
Olmstead a great triumph, but, as will appear later in Benanti v. United
States, that victory was a Pyrrhic one at best.

9 277 U.S. at 464-65.
10 McCulloch v. Maryland, 4 U.S. (4 Wheat.) 415, 422 (1819).
11 277 U.S. at 469.
12 Id. at 469-70.
13 Id. at 470.
14 Ibid.
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2. Nardone I

In the decade following Olmstead, government law enforcement agen

cies, fortified with the license given to them by that case, began more

and'more to employ wiretaps as a means of obtaining evidence and ex

posing crime. As was perhaps inevitable, "men of zeal, well-meaning,
but without understanding" surpassed the bounds of common sense

and used the wiretap almost capriciously. Worse than that, private indi

viduals were finding that wiretapping could be a very lucrative business.

Public opinion soon rebelled and clamored for some limitations on this

practice. To that end, several bills to restrict the use of wiretapping
were introduced in Congress,15 but none passed�or at least so every
one thought.
As public resentment grew against the untrammeled right of the law

enforcement authorities and private citizens to wiretap, time took its
inexorable toll of the membership of the Olmstead Court. By 1937 only
two of the majority remained,16 whereas three of the dissenters still held
their chairs.17 Both of these developments played no small part in setting
the stage for Nardone v. United States.18
In Nardone, wiretapping for the second time was challenged in the

Supreme Court, but this time on non-constitutional grounds. Some years
after the Olmstead decision was handed down, Congress passed the
Federal Communications Act.19 Tucked away in section 605 of this
enactment was this clause: "no person not being authorized by the sender
shall intercept any communication and divulge or publish the existence,
contents, substance, purport, effect or meaning of such intercepted com

munication to any person
"20 This statute, Nardone claimed, forbade

the use of wiretapped evidence in the federal courts.
Undeniably the language in section 605 can be construed to condemn

wiretapping. However, it apparently was not intended to do so. During
the years after Olmstead several measures were presented to Congress
with the avowed aim of outlawing or at least curbing this practice.

15 H.R. 4139, 71st Cong., 1st Sess. (1929) ; H.R. 5416, 7lst Cong., 1st Sess. (1929) ;S. 6061, 71st Cong., 3d Sess. (1931) ; H.R. 23, 72d Cong., 1st Sess. (1932) ; H.R 5305,72d Cong., 1st Sess. (1932) ; H.R. 9893, 72d Cong., 1st Sess. (1932) : S. 1396, 72d Cong
1st Sess. (1932).

16 Justices Sutherland and McReynolds.
17 Justices Stone, Brandeis, and Butler. Chief Justice Hughes and Justices Roberts, Black,and Cardozo were added to the Court.

*

18 302 U.S. 379 (1937).
19 48 Stat. 1064 (1934), 47 U.S.C. � 151 (1952).
20 48 Stat. 1103 (1934), 47 U.S.C. � 605 (1952).
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None of these became law,21 and nothing in the legislative history of the
Federal Communications Act so much as hints that section 60S was

directed at wiretapping.22 On the contrary, it is clear that the Federal
Communications Act was chiefly designed to transfer jurisdiction over

wire and radio communications to the newly-created Federal Communi
cations Commission. The language of section 60S is almost identical in
wording to the provisions of the old Radio Act of 192 7,23 which was in
effect when Olmstead was decided.

Brushing all of these considerations to one side, Justice Roberts, the
author of the Court's opinion, chose to stand on what he termed "the
plain mandate of the statute."24 Assuming that there is any such
"mandate" in section 60S, one can hardly speak of it as "plain." In fact
the legislature could not have better obscured its "mandate," had it
intended to send the Court looking for a needle in a legal haystack.
Consider the wording of the statute. Excepted from its coverage is any
interception "authorized by the sender." Certainly it is quite strange to

style one who participates in a telephone conversation a "sender." More

over, the statute condemns interception and divulgence of the conversa

tion. The use of the conjunctive invites the construction that there is no

violation by an interception alone.25 If this is indeed the meaning of
the enactment, one would be free to tap telephone calls at will, so long
as he keeps what he hears to himself. No reason can be offered which
would have impelled Congress to permit the tap but prohibit the di

vulgence. Finally, "intercept" is something less than the best word to

convey the idea of wiretapping. Admittedly, a tap is in a sense an inter

ception, but surely a purposeful Congress would have selected a more

appropriate word.26
To detail the precarious foundation for the reasoning of the Supreme

Court in Nardone does not necessarily exhume the controversy over

whether section 605 does outlaw wiretapping. Such debate might have
been legitimate in the months following the handing down of Justice
Roberts' opinion, but twenty years of legislative acquiescence make it

21 See note IS supra.
22 S. Rep. No. 781, 73d Cong., 2d Sess. 11 (1934).
23 44 Stat. 1172 (1927).
2* 302 U.S. at 383.
25 In Benati v. United States, the Court noted that it had never passed on this question.

"Because both an interception and a divulgence are present in this case we need not decide
whether both elements are necessary for a violation of � 60S." 3SS VS. at 100 n.S.

26 One author suggests "obtain." Westin, The Wire-Tapping Problem: An Analysis and

a Proposal, 52 Colum. L. Rev. 165 (1952).
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rather futile to speak of overruling the decision at this point. However,
the doubtful conditions attending the birth of section 605 as an anti-wire

tap measure must be borne in mind in analyzing and evaluating the series

of cases precipitated by the Nardone holding, and, most important of

all, in determining its applicability to new problems. In addition, an

awareness of the background of the case enables one better to appreciate
the object-lesson to be gained from the Court's venture into the legisla
tive domain. When the Supreme Court took an inappropriate rib from

the Federal Communications Act and breathed into it a life-giving prin
ciple, it could not expect to be done with the matter. It had unleashed
a statutory frankenstein to wander about the United States Code with
little guide to its meaning. Lacking any semblance of a legislative history
and clothed in ill-adapted language, section 605 has returned to its birth

place repeatedly in need of elucidation.
Of course, Nardone had cleared only one hurdle when he persuaded

the Court that section 605 really was an anti-wiretap measure. He was

then confronted with the common law position that a court would not

question the methods used to procure evidence so long as they do not

impair its probative worth.27 The only exception to this rule was that
created by the Weeks doctrine in situations where a constitutional right
has been violated. The defendant got around this problem by arguing
that Congress had expressly excepted wiretapped evidence from the
common law rule. He drew his inspiration from a passing remark made
by Chief Justice Taft in the Olmstead opinion wherein the Chief Justice
stated that, "Congress may of course protect the secrecy of telephone
messages by making them, when intercepted, inadmissible in evidence
in federal criminal trials, by direct legislation, and thus depart from the
common law of evidence."28 Nardone contended that this was precisely
what the Congress had done in section 605. The Court agreed.
Taken at face value ... the ban on communication to "any person" bars testimony
to the content of an intercepted message.
... To recite the contents of the message in testimony before a court is to divulge
the message. The conclusion that the act forbids such testimony seems to us un
shaken by the government's arguments.29

Since the Court was pretending simply to carry out the expressed
will of Congress, there was little in the opinion which gave a clue to the
meaning section 605 was to have in situations not identical to the facts

27 8 Wigmore, op. cit. supra note 6; McCormick, op. cit. supra note 6
28 277 U.S. at 465-66. (Emphasis added.)
29 302 U.S. at 381-82.
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of Nardone. Justice Roberts displayed the Court's awareness that its
holding would be a handicap to law officers. "Congress," he answered,
"may have thought it less important that some offenders go unwhipped
of justice than that officers should resort to methods deemed inconsistent
with ethical standards and destructive of personal liberty."30 He also
sowed the seeds for the notion that the interpretation of section 60S
should parallel the body of law supplementing the Weeks doctrine when
he stated, "The same considerations may well have moved the Congress
to adopt � 60S as evoked the guaranty against practices and procedures
violative of privacy, embodied in the Fourth and Fifth Amendments of
the Constitution."31
The various law enforcement agencies could not have been expected

to greet the Nardone decision with unbounded glee. Not only did the

ruling deprive them of what was often the only reliable evidence of the

guilt of an accused, but to engage in wiretapping was also made a federal
offense.32 While the Government has the final say on which crimes are

to be prosecuted, and while the United States Attorney is seldom going
to bite the hand that feeds him convicting evidence,33 no government
officer enjoys viewing himself as an unprosecuted criminal. This dis
satisfaction with Nardone generated a two-pronged attack on the deci
sion. Almost annually a bill has been introduced in Congress which
would legalize wiretapping by federal officials at least in the investigation
of certain felonies.34 To date there has been no success on this front.
The other area of attack has been through the courts. This line of attack
has taken two forms: One seeking to lessen the impact of section 60S as

an evidentiary rule of exclusion and the other attempting to narrow the

interpretation of the word "intercept." As will be shown, the Govern
ment has had some success along these lines, but has also suffered many
defeats.

30 Id. at 383.
31 Ibid.
32 See 48 Stat. 1100 (1934), 47 U.S.C. � 501 (1952).
33 On one occasion Attorney General Jackson directed the United States Attorney for

Rhode Island to drop an investigation of wiretapping violations. Hearings before a Sub
committee of the Committee on Interstate Commerce pursuant to S. Res. 224, 76th Cong.,
3d Sess. (1940).

34 See, e.g., H.R. 9898, 75th Cong., 3d Sess. (1938), S. 3756, 75th Cong., 3d Sess. (1938).
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II

The Rule of Exclusion

1. Weiss v. United States

Obeying the first law of tactics, the Government lashed back im

mediately with a vigorous attack which, if successful, would have all but

emasculated section 605. In Weiss v. United States,35 the Government

contended that since section 605 derived its authority from the commerce

clause, its interdiction should apply only to interstate telephone con

versations. In this case the defendant had been convicted of using the

mails to defraud. His conviction was obtained in no small part through
evidence garnered by seventy-six tapped telephone calls. These taps had

been made before the Nardone decision was announced, and the case

against Weiss threatened to collapse unless they could be used. The

government agents had tapped all calls on the wires in question, both
interstate and intrastate. At the trial, however, only those going intra
state were offered in evidence.

The petitioner contended that section 605 was intended to protect
intrastate as well as interstate telephone calls. He argued that the
section contained four clauses, the first and third of which are limited

expressly to "any interstate or foreign communication," whereas clause

two, the one involved in the Nardone holding, and clause four apply
to "any communication." The Court relied upon this fortuitous peg to
hold that Congress had thereby evinced its intent to regulate intrastate
commerce, as it has the power to do whenever necessary to the effective
regulation of interstate commerce.

We hold that the broad and inclusive language of the second clause of the section is
not to be limited by construction so as to exclude intrastate communications from
the protection against interception and divulgence.36
Had the Government been successful in its effort to confine section

605 to interstate calls, the prohibition would have been only a minor
handicap to law enforcement officials. Instead, the Nardone doctrine now

protected every telephone conversation in the United States.

2. Nardone II
At the same time that the Court was considering the Government's

argument in Weiss v. United States, it had before it another wiretap case

35 308 U.S. 321 (1939).
36 Id. at 329.



426 The Georgetown Law Journal [Vol. 46: p. 418

again involving Nardone.37 After the Court had nullified his first con

viction, the defendant was re-tried and again convicted of the same
offense. At this second trial the defense was denied the right to question
prosecution witnesses about the use the police had made of the tapped
conversations. As Justice Frankfurter expressed it:
The issue ... is the broad one, whether or not � 605 merely interdicts the introduc
tion into evidence in a federal trial of intercepted telephone conversations, leaving
the prosecution free to make every other use of the proscribed evidence.38

The Government tendered the ambitious argument that section 60S
only barred testimony as to the contents of the conversation, since this
alone would be a divulgence as prohibited by the statute. They con

tended that nothing in the wording of the section demands that all
evidence procured by information learned through wiretapping should
be excluded. The Government's hope that the Court would soften in its
attitude toward wiretapping was short-lived. Justice Frankfurter re

vealed the unrelenting hostility of the majority of the Court as he stated:

Such a reading of � 60S would largely stultify the policy which compelled our deci
sion in Nardone v. United States, supra. That decision was not the product of a

merely meticulous reading of technical language. It was the translation into practi
cality of broad considerations of morality and public well-being. ... To forbid the
direct use of methods . . . but to put no curb on their full indirect use would only
invite the very methods deemed "inconsistent with ethical standards and destructive
of personal liberty."39

Thus the "fruit of the poisonous tree" doctrine, formerly confined to

fourth amendment cases, was imported into section 60S. Instead of

being free to tap wires at will so long as the contents as such were not

used in evidence, the Government was on notice that if the use of wire

tapping was brought to light by the defense, the burden would then be
on the prosecution to "convince the trial court that its proof had an

independent origin."40 Any investigation which included the use of wire

taps would jeopardize any chance of eventual conviction.
Nardone II was an important rebuff to the Government's attempts to

narrow the rule of evidence which the Court had discovered in section
605. And, what is more significant, the opinion strengthened the im

pression that wiretap cases would be treated by the Court as being
similar to illegal search and seizure problems. In this connection, it is

37 Nardone v. United States, 308 U.S. 338 (1939).
38 Id. at 339.
39 Id. at 340.
4� Id. at 341.
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worthy of note that Justice Frankfurter relied heavily upon SUverthorne

Lumber Co. v. United States?1 which formulated the "fruit of the poison

ous tree" doctrine in the fourth amendment "cases.

Thus, in the four and one-half years following its birth, the Nardone

doctrine had enjoyed undiluted success, weathering Weiss and Nardone

II and emerging as a formidable rule of exclusion. It had equally well

withstood criticism from law enforcement authorities and others. How

ever, into every life a little rain must fall, and in 1942 the Nardone

doctrine met with a surprising setback in the case of Goldstein v. United

States.^
3. Goldstein v. United States

In Goldstein the government agents confronted one Garrow and one

Messman with the same recordings of the intercepted calls which the

Weiss case had suppressed. Both Garrow and Messman were parties to

these calls. Shaken by such seemingly damaging evidence, they agreed to

testify for the Government in the trial of charges against Goldstein. The

defendant promptly moved for suppression of their testimony on the

ground that it was the "fruit of the poisonous tree." It was at this junc
ture that fourth amendment law began to loom mightily against the

further growth of the Nardone doctrine. The Government in effect

argued that what is sauce for the goose is sauce for the gander. Just as
Weeks and SUverthorne had formed the inspiration for Nardone I and
Nardone II, so a host of circuit court cases had established that a de
fendant did not have standing to object to the use against him of evidence
obtained in violation of the fourth amendment rights of some other
person.43 Therefore, the argument ran, the defendant Goldstein, not

being a party to any of the intercepted calls, lacked standing to invoke
the Nardone doctrine with respect to them.
This reasoning found favor with the majority of the Court. Justice

Roberts made it clear that the result was grounded on the analogy be
tween fourth amendment cases and wiretapping problems.
Although the unlawful interception of a telephone communication does not amount

41 251 U.S. 385 (1920).
42 316 U.S. 114 (1942).
43 Ingram v. United States, 113 F.2d 966 (9th Cir. 1940) ; In re Dooley, 48 F.2d 121

(2d Cir. 1931) ; Coon v. United States, 36 F.2d 164 (10th Cir. 1929) ; Morris v. United
States, 26 F.2d 444 (8th Cir. 1928) ; Graham v. United States, 15 F.2d 740 (8th Cir.), cert.
denied sub nom. O'Fallon v. United States, 274 U.S. 743 (1926) ; United States v. Lago'w 66
F. Supp. 738 (S.D.N.Y.), afi'd, 159 F.2d 245 (2d Cir. 1946), cert, denied, 331 US 858
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to a search or seizure prohibited by the Fourth Amendment, we have applied the
same policy in respect of the prohibitions of the Federal Communications Act . . .

44

One not a victim of an unconstitutional search or seizure, the opinion
pointed out, had been denied standing to object to the seized evidence.
Justice Roberts concluded:

A fortiori the same rule should apply to the introduction of evidence induced by the
use or disclosure thereof to a witness other than the victim of the seizure. We
think no broader sanction should be imposed upon the Government in respect of
violations of the Communications Act.45

The Goldstein case laid bare the judicial game which the Court had
been playing since Nardone I was decided. The change in the personnel
of the Olmstead Court46 brought with it a definite change in the judicial
attitude toward wiretapping, yet the new majority were reluctant to over

rule forthrightly their early position that wiretapping did not violate the

right of privacy guaranteed by the Constitution. Instead, perhaps out of
deference to stare decisis, they contrived to find in section 60S the in
carnation of every rule of evidence which would have held forth had

wiretapping been branded a fourth amendment violation. All the time
the Court professed that it was merely reading the statute to learn the
intent of Congress. The holding of Nardone I, Justice Roberts had de

clared, was dictated by the "plain mandate"47 of the statute, since testi

mony in court to the contents of an intercepted call is clearly a type of

prohibited divulgence. Justice Frankfurter avowed that the ruling in
Nardone II, which held that the fruit of the poisonous tap was inadmis

sible, grew from the necessity of repudiating any "reading of � 60S
[which] would largely stultify the policy which compelled our decision"
in Nardone I.48 Ostensibly, Weeks and SUverthorne were used only by
way of analogy. Again in Goldstein, Justice Roberts managed to find
words in section 605 which are supposed to say that one not a party to
an intercepted call lacked standing to protest any use that may be made
of it.49 But the main thrust of the opinion was along fourth amendment
lines and clearly betrays what the Court was really doing. It was

apparently far more concerned that its rulings under section 60S should

44 316 U.S. at 120.
� Id. at 121.
46 See notes 16 and 17 supra.
47 302 U.S. at 383.
4� 308 U.S. at 340.
49 "[A]s the sender might make such divulgence lawful by his consent, none but he

was intended to be protected against divulgence by the statute." 316 U.S. at 121.



1958] Wiretapping 429

parallel the fourth amendment holdings than it was that the intent of

Congress be divined and carried out.50
Goldstein left little doubt as to the Court's disposition to assimilate the

rule excluding wiretapped evidence to the rules governing unconstitu
tional searches and seizures. However, it was difficult to tell whether,
given new problems, the Court would continue to turn to the Weeks
doctrine for analogy. The next case to reach the Court in the wiretap
controversy went a long way toward settling the issue�or so it seemed.

4. Schwartz v. Texas

The reaction of law officers across the country to the wiretap ban
resembles the response of the vast majority of our nation's fun-loving
populace to Prohibition. The latter was, and the former is, honored more

in the breach than in the observance. Following the lead of their federal

brethren, police officers in the states have shown little compunction
about violating a federal criminal statute. In Schwartz v. Texas,51 local

police used a wiretap to listen in on a call between the defendant and
one Jarrett. Over the objection of defense counsel at the trial in the
state court, there was testimony as to the contents of the call. The case

eventually found its way to the United States Supreme Court, and that
body addressed itself to "the question . . . whether these communications
are barred . . . from use as evidence in a criminal proceeding in a state
court."52
The Court recognized that Congress had the power to regulate the use

of wiretapped evidence in state courts, but it refused to find the exercise
of that power in section 605. Unless the power has been expressly
granted, it "is not lightly to be presumed."53 Pursuing the pattern of
the preceding cases, Justice Minton turned to the analogy between sec
tion 605 and the fourth amendment. He noted that the Court in Wolf v.
Colorado� had determined that evidence secured by state officials
through an unreasonable search or seizure was admissible in the federal
courts. However, he brushed aside the fact that the analogy is not
complete, for it was not a crime to introduce in any court, state or

80 316 U.S. at 120-21. One point merits passing comment. Goldstein v. United Statesmvoived a very indirect use of wiretap evidence. It may be questioned whether the Courtwould have gone further and sanctioned the use of the recordings made from the taps in afederal courtroom, since it would be a crime to introduce them into evidence51 344 U.S. 199 (19S2).
62 Id. at 201.
53 Id. at 203.
54 338 U.S. 25 (1949).
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federal, evidence which was the outgrowth of an unreasonable search or

seizure while it is a crime to divulge information obtained in violation
of section 60S. Thus, for the fourth time the Court was confronted
with a type of evidence problem common to the fourth amendment cases,
and for the fourth time it had resolved the issue by a ruling which
paralleled the development of the Weeks doctrine.

In deciding the Schwartz case as it did, the Court bypassed a very
thorny question. The facts in the case showed that one of the parties to
the call had consented to the use of the tap. For purposes of the case,
the Court assumed without deciding that, notwithstanding this consent,
there was an interception within the meaning of section 60S. But was this
really an interception? The Court might postpone solution, but the
problem was too insistent to be dodged for long. However, before taking
up this thread, we must trace the evolution of the rule of exclusion to

its final form as shaped by Benanti v. United States.55

5. Benanti v. United States

In the aftermath of the Schwartz decision, it seemed a safe prediction
that thenceforth the admissibility of evidence obtained by wiretap would
be determined by the same body of law which governed the admissibility
of evidence procured by illegal search. The parallel between the line of
cases following Weeks and the line of cases following Nardone was a

striking one:

Fourth Amendment Section 60S

1. Evidence obtained by a violation of
the amendment is inadmissible.
�Rationale: A Court-imposed sanc

tion is needed lest the amendment
become a dead letter.56

2. Leads obtained by illegal search or

seizure are likewise inadmissible.
�Rationale: The sanction will itself

become a dead letter unless the
fruit of the poisonous tree is ex

cluded.58

1. Evidence obtained by a violation of
the statute is inadmissible.
�Rationale: Testimony in court is

a prohibited divulgence.57

2. Leads obtained by wiretapping are

likewise inadmissible.
�Rationale: Admission of leads
"would largely stultify the policy"
of section 60S.59

55 3SS VS. 96 (1957).
56 Weeks v. United States, 232 VS. 383 (1914).
57 Nardone v. United States, 302 U.S. 379 (1937).
58 Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920).
59 Nardone v. United States, 308 VS. 338 (1939).
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3. Exclusionary rule does not apply to

the state courts.
�Rationale: States are free to su

pervise their own courts.60

4. Only the victim of an illegal search
can invoke the rule of exclusion.
�Rationale: Since a constitutional
right may be waived, another per
son should not be allowed to set
it up.62

5. Federal courts will receive evidence
obtained by state officials through
illegal search.
�Rationale: The sanction was im
posed only to deter federal agents.64

3. Exclusionary rule does not apply to

the state courts.
�Rationale: Exercise of federal su

premacy will not be implied.61
4. Only a party to the conversation

may invoke the rule of exclusion.
�Rationale: Since the statute per
mits authorized interception and

divulgence, another person should
not presume that none will be
authorized.63

The Government was naturally encouraged by the demonstrated

willingness of the Court to carry over fourth amendment doctrine into

the area of wiretapping. On this willingness rested its greatest hope,
short of the repeal of section 605, to confine the distasteful and mush

rooming Nardone doctrine. In Benanti v. United States, the Government

urged the Court to press the analogy a step further. The state of New
York has long permitted wiretapping under certain circumstances.65
Police have found this a useful tool to combat crime and to secure valu
able evidence. On May 10, 1956, the New York City police, acting in
full compliance with state law, tapped a telephone conversation between
Salvatore Benanti and another person. What they heard led them to

suspect that Benanti was about to engage in the transportation of nar
cotics. When they later arrested Benanti, however, they seized not the
expected packages of narcotics, but instead several cans of alcohol, none
bearing the tax stamps required by federal law. Both the alcohol and
Benanti were turned over to federal authorities. Shortly thereafter
Benanti was prosecuted for the illegal possession and transportation of
distilled spirits without tax stamps affixed. At his trial it was brought

60 Wolf v. Colorado, 338 U.S. 25 (1949).
61 Schwartz v. Texas, 344 U.S. 199 (1952).
62 See note 43 supra.
63 Goldstein v. United States, 316 U.S. 114 (1942).
64 See, e.g., United States v. Moses, 234 F.2d 124 (7th Cir. 1956) ; Jones v. United

States, 217 F.2d 381 (8th Cir. 1954) ; Fredericks v. United States, 208 F.2d 712 (5th Cir.
1953), cert, denied, 347 U.S. 1019 (1954). See also Lustig v. United States, 338 U.S. 74
(1949) ; Byars v. United States, 273 U.S. 28, 33 (1927).
65 N.Y. Code Crim. Proc. � 813-a.
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out by defense counsel during cross-examination of the Government's
witnesses that the information which led to the prosecution had been
obtained by wiretapping. The defendant's timely motion to suppress
was denied.
On appeal the Second Circuit affirmed.66 Judge Medina conceded that

the witnesses had committed a crime by testifying against Benanti. How

ever, to the defendant's argument that section 605 itself prohibited use

in any federal prosecution of information secured by wiretapping, he
replied:
Although the language of the earlier decisions is consistent with this positio^ it is
no longer a tenable one, for the Supreme Court has upheld convictions based on

wiretap evidence in both state and federal courts. . . . Thus, it must be some othei

principle that requires the exclusion of wiretap evidence in those cases in which it i=
inadmissible.67

He felt that the Court had given the clue to that "other principle" in
Goldstein v. United States when it declared, "although the unlawful

interception of a telephone communication does not amount to a search
or seizure prohibited by the Fourth Amendment, we have applied the
same policy in respect of the prohibitions of the Federal Communica
tions Act . . . ."6S Judge Medina, therefore, felt warranted in deciding
the Benanti case precisely as if it had involved an unreasonable search
or seizure. In his own words, "it becomes necessary for us, therefore, to
ascertain the principle which governs the admissibility in a federal
court of evidence obtained by an unconstitutional search or seizure."69
He found the policy of the fourth amendment to be no more than a hope
"that the federal courts by refusing to receive evidence obtained in
violation of the law of the land will cause persons seeking federal convic
tions to forego the use of such methods."� Such a policy, he reasoned,
could have no application in a situation such as that presented by Benanti
where state officials were acting to get a state conviction at the time they
violated federal law. He cited a score of cases,71 all arising under the
fourteenth amendment, to support his conclusion that evidence obtained
by state officials in violation of section 605 was admissible in a federal
court.

The decision of the Second Circuit seemed to be well founded. For

66 United States v. Benanti, 244 F.2d 389 (2d Cir. 19S7).
67 Id. at 391.
68 316 U.S. at 120.
69 244 F.2d at 391-92.
70 Id. at 392.
71 Ibid.



1958] Wiretapping 433

twenty years the Supreme Court had been deciding evidence questions
arising under section 605 by analogy to the fourth amendment cases and

then rationalizing the result reached by an examination of the statute.

But the factual situation in Benanti forced the court to choose between
the two. On the one hand, the language of the statute as construed in

Nardone I dictated the suppression of the evidence. Justice Roberts'
words in that opinion fitted Benanti like a glove: "To recite the contents

of the message in testimony before a court is to divulge the message.
The conclusion that the act forbids such testimony seems to us unshaken

by the government's arguments."72 On the other hand, the body of fourth
amendment law to which the Court had turned so often in the past when
deciding legal questions arising under section 605 required or seemed to

require that the evidence be admitted. As the Court itself had remarked

obiter, "We do not question the right of the federal government to avail
itself of evidence improperly seized by state officers operating entirely
upon their own account."73 Moreover, a resolution of the question in the
defendant's favor would mean that evidence obtained in violation of a
federal statute should be accorded a broader protection than evidence
procured in violation of a constitutional right. Earlier the federal judi
ciary had recoiled from such a conclusion in Goldstein v. United States
wherein Judge Learned Hand had declared that "it would be a curious
result, if a violation of the section were more sweepingly condemned
than a violation of the Constitution."7* And the Supreme Court had
echoed his views when it averred that "no broader sanction"75 should be
found in section 605 than in the rule excluding unconstitutionally ob
tained evidence.
Yet in Benanti v. United States the Supreme Court reversed the hold

ing of the Second Circuit and unanimously handed down the "curious
result" that a "broader sanction" attached to violation of section 605
than has been thought to attach to violation of the fourth amendment.
The Court declared, "We hold . . . that evidence obtained by means
forbidden by Section 605, whether by state or federal agents, is inadmis
sible m federal court."76 Chief Justice Warren rejected in no uncertain
terms the use of Weeks doctrine cases to plot out the principles involved
m section 605. The Court, forced to the choice, had determined to guide
^elf_by_the statute, not by the Weeks doctrine.

72 302 U.S. at 382.
73 Byars v. United States, 273 U.S. 28, 33 (1927).74 120 F.2d 48S, 490 (2d Cir. 1941)
75 316 U.S. at 121.
76 3SS U.S. at 100 (1957).
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The Government, eagerly seeking some means to avail itself of the
gold mine of evidence present in state-authorized taps, also directed an

argument at the scope of the prohibition of section 60S. It was urged
that Congress did not intend to outlaw interception and divulgence of
telephone calls when this practice was authorized by state law. Chief
Justice Warren gave this argument short shrift. He held that the Federal
Communications Act was "a comprehensive scheme for the regulation
of interstate communication."77 Furthermore, it did not admit of "state
legislation which would contradict"78 either section 60S or its underlying
policy.
It is submitted that Benanti v. United States is a far-reaching and sig

nificant decision for at least four reasons. First of all, it seals off from
the federal government a fertile source of what is always potent and
often necessary evidence for conviction of federal crime. Secondly, it
undermines to some extent at least the confidence of many that the
Court would eventually adopt the qualifications of the Weeks doctrine,
nurtured in the lower courts, to the effect that evidence procured by un

constitutional search or seizure by state officials would be received in
federal courts.79 Thirdly, it should give congressional committees some

qualms of conscience when they play in open and sometimes televized

hearings recordings of wiretaps procured by state officials. If there was

any doubt about the criminality of such practice prior to the Benanti

decision, there certainly can be none now. Finally, it brands the New
York law permitting wiretapping in certain defined situations as nothing
more or less than a state license to commit a federal crime. Indeed, it is
suggested that any New York judge who issues an authorization to tap
a telephone call may himself become a party to a federal crime.80

Ill

What Is an Interception?

1. Rathbun v. United States

If Benanti v. United States was a major setback for the Government
in its efforts to circumscribe the exclusionary rule of evidence which the

Supreme Court had divined in section 60S, the same decision-Monday
" Id. at 104.
78 Id. at 105.
79 "It has remained an open question in this Court whether evidence obtained solely by

state agents in an illegal search may be admissible in federal court despite the Fourth
Amendment." Id. at 102 n.10.

so N.Y. Times, Jan. 3, 1958, p. 1, coL 7.
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produced an important triumph for the Government with regard to what

practices do and what practices do not constitute interceptions as the

term is used in the statute. In Rathbun v. United States,81 the Court

passed on the legality of a common practice considered vital to effective

law enforcement by those charged with the prevention and detection of

crime. A, a law officer, hears or records a telephone conversation between

B and C, with the connivance of B but without the knowledge of C.

The way in which this eavesdrop is accomplished will vary from case to

case,82 but the method most commonly employed is the one involved in

Rathbun. There, the defendant called one Sparks at his home and

threatened his life. Anticipating further calls, Sparks alerted the local

police, and they listened in on his extension telephone when the de

fendant called again. The testimony of these police officers to the con

tents of this call formed the heart of the Government's case against
Rathbun for transmitting threats of personal injury in interstate
commerce.

Rathbun v. United States confronted the Court with its most challeng
ing wiretap problem since Nardone I. Beginning in 1939, the lower
federal courts in a score of cases83 had wrestled with the problem of
what constituted an "interception." It is beyond the scope of this article
to trace the course of decision in these lower court cases or to rehearse
the various arguments pro and con as to the validity of the different

practices. It should be noted, however, that there was disagreement as to
what was and was not an interception in violation of the statute. In
what follows, the opinion of Chief Justice Warren in the Rathbun case

will be subjected to a searching analysis in an effort to discover its impli
cations as to the legality of practices similar to, though not exactly the
same as, those involved in that case.

81 355 U.S. 107 (1957).
82 United States v. White, 228 F.2d 832 (7th Cir. 1956) ; Flanders v. United States, 222

F.2d 163 (6th Cir. 1955) (extension telephone) ; Reitmeister v. Reitmeister, 162 F.2d 691 (2d
Cir. 1947) (recording device attached to a previously installed extension) ; United States
v. Polakoff, 112 F.2d 888 (2d Cir. 1940) (recording device attached to extension);
United States v. Hill, 149 F. Supp. 83 (S.D.N.Y. 1957) (earphones jacked into a tape
recorder, the microphone of which was held to the receiver) ; United States v. Pierce, 124
F. Supp. 264 (N.D. Ohio 1954) (extension telephone) ; United States v. Stephenson, 121 F.
Supp. 274 (D.D.C. 1954) (recording device attached to the bell-box wiring); United
States v. Guller, 101 F. Supp. 176 (E.D. Pa. 1951) (specially installed extension) ; United
States v. Lewis, 87 F. Supp. 970 (D.D.C. 1950) (extension telephone); United States
v. Yee Ping Jong, 26 F. Supp. 69 (W.D. Pa. 1939) (recording device attached to wire).83 See note 82 supra.
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What precisely did the Court hold in Rathbun? Viewed at its nar

rowest, Rathbun decided that no violation of section 60S occurred
where one receiving a telephone call permitted others to eavesdrop on the
conversation on an extension telephone not installed solely for that
purpose. But what clue does the decision afford in factual situations not

precisely identical to the one before the Court? For instance, would the
result have been affected if the defendant, instead of placing the call,
had received it? Does it make any difference whether the extension was

put in solely for the purpose of the eavesdrop? Is it of any legal conse
quence that instead of a telephone extension, a tap in the usual sense

of the word is used? What if the eavesdrop is effected not by the human
ear but by a recording device operated either by one of the parties to
the call or by some third person who has his permission? To answer

these questions it is necessary to turn from what was held in Rathbun
and to focus on what was said.
To begin with, the Court could have come to the very result it reached

in Rathbun by a number of different legal paths. One is suggested by
the wording of section 605 itself. The statute forbids only that intercep
tion and divulgence which is "not . . . authorized by the sender." Now
it is certain that the defendant did not give express consent to the

interception, but at least two circumstances in the factual backdrop of
the case might be seized upon to imply consent. First, the defendant
initiated the call himself; the choice of the telephone as a means of com

municating with Sparks was entirely his own. Second, the interception
was accomplished by the use of a previously installed extension, not one
put in ad hoc. There was language in the Chief Justice's opinion which

suggested that at least some members of the Court were inclined toward
this solution of the case. There was mention of the fact that the exten
sion "had not been installed there just for this purpose but was a regular
connection, previously placed and normally used."84 Moreover, stress

was placed on the fact that telephone extensions are prevalent in the
United States. At another point, the Court commented on the frequency
with which secretaries monitor calls to their employer. However, it is
one thing to say that a person who calls an executive's office impliedly
consents to the monitoring of the call by the secretary and quite another
to state that a person calling a private home consents to monitoring via
extension telephone in the hands of a police officer. The Court wisely
shied away from the use of this formula to dispose of the case. Any
rationale which was based upon implied consent on the facts of Rathbun

84 355 U.S. at 108.
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would be a strained one indeed. Moreover, it would create in each case a

question of fact as to whether there had been any consent, a ques
tion which could prove vexing for a judge or a jury. The result would

be chaos where before there was only confusion.
A second approach to the Rathbun situation would rely solely on the

authorization of Sparks for the use of the extension to hear the conversa

tion. This would resurrect an argument advanced in an earlier skirmish
in the Second Circuit to the effect that the consent of either one of the

parties would render an interception "authorized by the sender." In

United States v. Polakoff,85 Judge Learned Hand had repulsed this bid

by the Government to achieve a great tactical victory in its long cam

paign against the rigors of Nardone I. He ruled that a telephone call is

antiphonal, both parties being alternately senders and receivers, and that,
therefore, the consent of both must be present before the statute is satis
fied on that score.86 Apparently the Government did not put forth this

argument in Rathbun, and the Court did not volunteer this theory to

uphold its conclusion.
The failure of the Court to rest its decision upon either theory of au

thorization would raise the question as to whether section 605 ever

permits a telephonic eavesdrop by one "not being authorized by the
sender." If it does, the only possible explanation must lie in judicial con
struction of the word "intercept." There is little doubt that the Court
in Rathbun based its conclusion on the absence of an interception.
In the words of Chief Justice Warren, "We hold that Section 605 was
not violated in the case before us because there has been no 'interception'
as Congress intended the word to be used."87 The query then becomes
why a person who listens in on a call via extension telephone is not
intercepting the message.
Three possible constructions of the word "intercept" have at one time

or another found favor with individual members of the Court. In Gold
man v. United States, Justice Roberts expressed the view that if the
listening-in occurred at either end of the telephone line, there was no
interception. Consent of either party to the eavesdrop seemed immaterial
Thus if at the time B called C, A surreptitiously lifted an extension ofB s phone and, unbeknownst to either, overheard the conversation theretod taken p ace no interception. In what was to become an oft-quoteddictum, Justice Roberts said: 4

85 112 F.2d 888 (2d Cir. 1940).
86 Id. at 889.
87 3SS U.S. at 109.
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this word [intercept] indicates the taking or seizure by the way or before the arrival
at the destined place. It does not ordinarily connote the obtaining of what is to be
sent before, or at the moment, it leaves the possession of the proposed sender, or

after, or at the moment, it comes into the possession of the intended receiver.88

It appears to be clear that the Court in Rathbun did not follow this
interpretation of "intercept," although the result in the case would not
have been altered if it had. There was, of course, a passing reference
to the fact that the listening device was a regularly used extension in
Sparks' home, but no reliance was placed on the location of the extension
in resolving the issue of interception vel non.
Another view of "intercept" was proffered by the dissenters, Justices

Frankfurter and Douglas in the Rathbun case.89 To them "intercept"
was synonymous with "listen in." To use their own words, it meant "an
intrusion by way of listening to the legally insulated transmission of

thought between speaker and a hearer."90 Consent of one party, consent
of both parties, the use of an extension, even one previously in operation,
all were quite beside the point. No one of these factors and no combina
tion of them would transform what would otherwise be an interception
into a non-interception. This viewpoint has the merit of simplicity of

application, but it seems to have little else to recommend it. It would
seem that the dissenters should have made some effort to justify an in

terpretation of section 60S which leaves either party to a call free to copy
down the conversation and to repeat it to the world, yet makes it a

federal offense for either party to allow another to hear the conversation
on an office extension.
Chief Justice Warren, speaking for the majority of the Court in

Rathbun, put forward a different construction of "intercept." Unfortu

nately, the manner of expressing this concept is something less than
lucid. In the concluding paragraph of his opinion, he said:
Common experience tells us that a call to a particular telephone number may cause

the bell to ring in more than one ordinarily used instrument. Each party to a tele

phone conversation takes the risk that the other party may have an extension

telephone and may allow another to overhear the conversation. When such takes place
there has been no violation of any privacy of which the parties may complain.
Consequently, one element of Section 605, interception, has not occurred.91

We say that this language is somewhat foggy because it is open to two

possible interpretations. Does it mean only that eavesdropping via exten-

88 316 U.S. at 134. (Emphasis added.)
89 355 U.S. at 107, 111 (dissenting opinion).
90 Id. at 113.
�! Id. at 111.
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sion telephone with the consent of one party is not an interception?
The use of such phrases as "common experience," "ordinarily used in

strument," "extension telephone," indicated that the holding was so

limited. Or does it mean that all eavesdropping with the consent of one

party by whatever means effected is not an interception? The reference
to the absence of any "violation of . . . privacy" indicates the broader
rationale. To put the problem a little differently, the Chief Justice
said, "Each party to a telephone conversation takes the risk that the
other party may have an extension telephone and may allow another to
overhear the conversation."92 The question then arises whether it would

change the Court's meaning to excise all reference to extension telephones
so that the statement reads, "Each party to a telephone conversation
takes the risk that the other party may allow another to overhear the
conversation." If the reference to extension telephones was merely in
cidental rather than essential, then Rathbun settled a very troublesome
problem in connection with the scope of section 605.
The Court probably intended the broader holding. This conclusion

can be supported both by reason and by the language of the opinion. To
confine the ruling in Rathbun to situations where a telephone extension
was utilized would leave the law in this curious state: it would be a

federal offense for one to overhear a conversation with one party's ap
proval if a tap is employed, but it would not be a crime to overhear the
same conversation through use of an extension. It is doubted that any
one can support in logic such a distinction. Certainly, the net effect in
both situations would be the same.

The opinion of Chief Justice Warren included much to support the
view that consent alone bars an interception. He stated:
It has been conceded by those who believe the conduct here violates Section 60S
that either party may record the conversation and publish it. The conduct of the
party would differ in no way if instead of repeating the message he held out his
headset so that another could hear out of it. We see no distinction between that
sort of action and permitting an outsider to use an extension telephone for the same
purpose.93

Encouraged by the holding and much of the language in Rathbun, arationale for section 605, which furnishes an accurate index to what is
and what is not a violation of the statute will be put forward. In NardoneI the Court adopted Justice Holmes' view that wiretapping was a "dirty
tosmess^ But what makes wiretapping a dirty business? Is it the mere
92 ibid.
93 Id. at 110.
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fact that information which C desires only B to know is overheard by A ?
In other words, is wiretapping a dirty business because it destroys the
secrecy of telephonic communication? To answer this question in the
affirmative is to say that telephonic communication is privileged, and
nothing could be further from the truth. One who imparts information
via telephone has no guaranty of secrecy. As the Chief Justice stated
in the Rathbun case, "The communication itself is not privileged, and
one party may not force the other to secrecy merely by using a tele

phone."94 This implies that the secrecy of the information conveyed via
the telephone varies directly with the trustworthiness of the person
who receives it. No one seriously questions that the receiver is free to

broadcast to the world, absent some other privilege, all that he is told
over the telephone, just as he is free to publish what he learns in a face-
to-face conversation. If the recipient of the information is free to betray
the confidence of the other party, what difference should the form of the

betrayal make? If he can repeat what he hears, if he can make notes

of what he is told, if he can make a record of the conversation, is it not
logical that he ought to be allowed to let a third person do these things
for him?
If the mere presence of a third person on the line itself is not dirty

business, then what is? It is submitted that it is the presence of what
could be termed a hostile third person, i.e., one acting without the consent

of either party to call. Thus, that "wiretapping" which incurred the
wrath of Justice Holmes is not synonymous with all forms of tele

phonic eavesdropping. The appellation "wiretapping" should be given
only to eavesdropping which is done without the consent of either party.
That is not to say that the evil condemned in section 605 is the mere

fact that a third person has heard a conversation not intended for his
ears. To the contrary, it is settled that all non-telephonic eavesdropping
without the consent of either party is not so repugnant to a sense of

decency as to be inadmissible in court.95 What then should impel a

court to welcome evidence produced by all manner of eavesdropping by
a hostile third person save that alone which preys on telephone conversa

tions? No answer can be sought in the legislative history of the statute,
for nothing there is pertinent. However, the following is suggested.
The conversation face-to-face is, of course, susceptible to eavesdrop

contrary to the wishes of either party, but there are certain precautions
which can be taken by the participants which will minimize or eliminate

�* Ibid.
95 McCormick, Evidence � 79 (1954).
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the opportunity for a third person to overhear what they say. Those who

communicate by telephone are not so fortunate, for their conversation is

peculiarly vulnerable to eavesdrop, and, as a practical matter, so easy
is it to listen in on such a conversation, the only insurance against eaves
drop is not to use the telephone at all. Because of the increasing use of

the telephone as a normal means of communication, because of its

peculiar vulnerability to eavesdrop by hostile third parties, and because
of the inability of either participant to guard against eavesdropping, leg
islation of the most powerful sort was needed lest the telephone degene
rate into a most unreliable method of communication. That legislation
the Court purported to discover in section 605. The telephone conversa

tion was thereby assured the same degree of privacy as a conversation
face-to-face. This far the law must go, but no further. The defendant in
Rathbun tried to push section 605 into an entirely different area.

But the Court properly recognized that Congress had no concern with the
fact that one party to a call could destroy its secrecy by permitting
another to listen in. Since each party is admittedly free to betray that
confidence in so many ways, there could be no legitimate reason for pro
hibiting one method of divulgence while allowing a host of others.

IV

Conclusion

Evidence produced by wiretapping is so probative and dramatic that
prosecutors will continue to search for new avenues to circumvent section
605. Likewise, when wiretapped evidence is excluded the effect is so

devastating on the Government's case that energetic defense counsel will
ever be on the alert for opportunities to widen the section's coverage.
The many interesting and challenging legal problems already spawned
by the fateful decision in Nardone I provide ample basis for the expecta
tion that more and equally complex problems will follow in the years to
come. Indeed, even now some have arisen.96 However, the issues still
lurking in the shadowland of the statute are much too much on the fringeof the main problem, too infrequent in occurrence, or too freakish in

96 Does interception alone violate the statute, or is divulgence also necessary to the com
pletion of the crime? On the assumption that there is no violation absent a divulgence does
the disclosure of the contents of a tapped call by a government agent to his superiors con
stitute a divulgence? Does section 60S apply to a telephone call within a self-contained
communication system? Will a federal court permit the use of a recording of the call
intercepted, as opposed to the fruits of the interception, in evidence against one not a
party to the call? Can the Government introduce the conversation or its fruits if one
party can be persuaded after the interception to assent to the divulgence?
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nature to merit a grant of certiorari. The Benanti and Rathbun cases

have given rise to the distinct possibility that the Supreme Court has at

last come to the end of its long and arduous construction of section 60S.
A single sentence can now tell us what the law concerning wiretapping

is: on timely motion by a defendant who was a party to the call, a

federal court will suppress the contents, and evidence derived therefrom,
of any interstate or intrastate telephone communication overheard by any
person, whether a private citizen or federal or state agent, if the listening
in is without the permission of the other party to the call.



THE CONSTITUTIONAL CLOCK: A
HOROLOGICAL INQUIRY

H. Gutord Irion*

W^hen Brown v. Board of Education1 was decided in May of 1954,
T" the initial reaction was that it had settled the segregation question
for all time. In the ensuing four years, however, there has been a good
deal of anxiety among the segregationists as well as much disappoint
ment among those who looked for a millenium of racial equality. In a

practical sense the question has not really been settled but, barring some

unforeseeable reversal by the Supreme Court, "the law of the land" will
remain against separate but equal facilities.2 The significance of the
decision, however, extends far beyond its actual effect upon the matter
of segregation to its potential influence upon future interpretations of
the Constitution. This element�so grossly underplayed�arises from the
fact that the Court, in reaching this decision, employed a new method of
judicial determination, a method which must be studied and debated
with intense seriousness.
"[W]e cannot turn the clock back,"3 said the Chief Justice. It was a

ringing phrase; one which caught up the imaginative fire of all those who
profess that tradition is a bondage from which mankind must escape.
* LL.B. George Washington University, Member of the District of Columbia and Com

monwealth of Virginia Bars.
1 347 U.S. 483 (1954).
2 There has been a somewhat curious position taken by editors and others who oppose

segregation. In effect, they have said "the court has spoken and therefore all debate is
at an end." One needs only to observe that if this dogmatic acceptance of a Supreme Court
decision had always been part of our legal history, we should still be living with unregulated
child labor and many other things now considered archaic. Had the Republican Party been
pledged to such an attitude, the Dred Scott decision would have remained "the law of the
land" and the abolition of slavery would have had to await the slow enlightenment of
individual states. Actually, a Court pronouncement may be only the beginning of an
argument.
In an article later to be cited (see note 31, infra) there is a quotation from a speech byMr. Justice Brewer, delivered on Lincoln Day, 1898. It reads as follows:
It is a mistake to suppose that the Supreme Court is either honored or helped by
fef? �f,as beyond criticism. On the contrary, the life and character of itsjustices should be the subjects of constant watchfulness by all, and its judgmentssubject to the severest criticism. The time is past in the history of the world^henany living man or body of men can be set on a pedestal and decorated with a haloTrue, many criticisms may be, like their authors, devoid of good taste, but better all
or.lv -�f n n� Critkism at aU- The waters � �f We and hedthonly in the still waters is stagnation and death neaitn,
3 347 U.S. at 492.
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The means, however, by which the clock has moved, or rather the measur

ing devices for determining its direction and rate of movement, have not
been sufficiently examined. A few complaining voices have been heard4
but the majority of legal scholars as well as the press, at least in the
North, have apparently accepted these means as entirely sound.5 Many
seem relieved to find the Constitution unbound, as it were, and open to

any interpretation which modern enlightenment might demand. An ex

ample of this attitude is found in an article by Professor McCloskey,6
which is distinctly sympathetic with the method and result in the Brown
case. He contrasts the older and more inflexible attitudes toward consti
tutional interpretation with the attitude reflected by the Court in the
Segregation Cases, casting the former in an unfavorable light. In com

paring the two as "the innocent and the initiated viewpoints,"7 he mani
fests an attitude not uncommon today. However, this attitude must be

scrupulously studied not only in the light of constitutional history but
in the light of political, ethical, and social philosophy. First, however, let
us turn our attention to the Segregation Cases themselves and see upon
what basis the result was reached.

Admittedly, the opinion in Brown v. Board of Education is a master

piece of simplicity and the line of reasoning therein is fairly easy to

follow. The Court's first step was to make a cursory examination of the
historical circumstances surrounding the adoption of the fourteenth

amendment, the intentions of its authors, and what might be called the

sociological climate in which it was born. The Court found all these

things "inconclusive" in determining the scope of the amendment. Fol

lowing this there was a short discussion of the "separate but equal" doc
trine8 which was cast in a bad light by the statement that "American
courts have since labored with the doctrine for over half a century."9
4 See Cook and Potter, The School Segregation Cases: Opposing the Opinion of the

Supreme Court, 42 A.B.AJ. 313 (1956).
5 Bickel, The Original Understanding and the Segregation Decision, 69 Harv. L. Rev.

1 (1955) ; McCloskey, The Supreme Court Finds a Role: Civil Liberties in the 1955 Term,
42 Va. L. Rev. 735 (1956).

6 McCloskey, supra note 5.
7 Id. at 735-36.
8 Plessy v. Ferguson, 163 U.S. 537 (1896).
9 347 U.S. at 491. (Emphasis added.) The Chief Justice enumerates Cumming v. Board

of Educ, 175 U.S. 528 (1899) and Gong Lum v. Rice, 275 U.S. 78 (1927). In these two

cases, he says, the doctrine of separate but equal was not challenged. Nevertheless, it
would seem that Gong Lum necessarily rested upon an acceptance of the doctrine. The

opinion clearly accepted the proposition that a state government can separate persons
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The Court then discarded separate-but-equal facilities, although there

were findings that physical factors in the schools involved had been

equalized. Determining that other intangible factors had to be con

sidered, the Court stated that "we must look instead to the effect of

segregation itself on public education." A passage followed in which
reference was made to the importance of public education and the effect

of segregation upon Negro children. Following this, Plessy v. Ferguson
was swept aside,10 leaving the way open for the conclusion that "in the

field of public education the doctrine of 'separate but equal' has no

place."11
Clearly, the critical point in this reasoning was reached when the Court

found that segregation had an adverse effect upon Negro children. With
out this, the conclusion could not possibly have proceeded with any

pretense at logic. Consequently, it is of the utmost importance to ascertain
the technique by which so far-reaching a constitutional change was made.
The intangible factors relied upon by the Court were the presumed feel

ing of inferiority by those who were educated separately and the detri
mental effect segregation had upon their educational and mental de

velopment. The evidence of these intangibles consisted of one quota
tion from the Kansas court which had ruled against the Negro plaintiffs
below, and a footnote listing a number of works on psychology and
sociology.12 With one fell swoop the Court then jettisoned the separate
but equal doctrine. It declared that separate facilities are inherently
unequal and then went on to say:
Whatever may have been the extent of psychological knowledge at the time of
Plessy v. Ferguson, this finding is amply supported by modern authority. [This point
was documented by the footnote referred to above.] Any language in Plessy v. Fer
guson contrary to this finding is rejected.13
It is impossible to read this portion of the opinion without concluding

that a constitutional doctrine which had endured for fifty years was cast
into limbo on the authority of sociological writings which were accepted
as beyond dispute. Regardless of the validity of these writings the

in schools on the basis of race. Chief Justice Taft wrote that "the right and power of
the state to regulate the method of providing for the education of its youth at public
expense is clear." Gong Lum v. Rice supra, at 85. It is interesting to note that
Gong Lum was decided by a unanimous court on which sat at least three distinguishedliberals�Holmes, Brandeis, and Stone.

10 347 U.S. at 494.
11 Id. at 495.
12 Id. at 494.
13 Id. at 494-95.
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genuinely serious issue is whether it is proper to rely upon such sources

in resolving constitutional questions.
No student of the fourteenth amendment and the cases which it

spawned would deny that its language contains ambiguities or that the
flux of conditions, economic, political, and social, has called for adjust
ments of the judicial attitude. The winding road between Adkins v.

Children's Hospital14 and West Coast Hotel Co. v. Parrish15 illustrates
how the Court's attitude towards a specific problem can mature. It also
reveals the temptation offered under the fourteenth amendment for the

shaping of decisions by personal philosophy. Whether the philosophy
be devoted to protection of invested capital or protection of labor, the
influence can be clearly perceived. Nevertheless, throughout the history
of these decisions certain landmarks were established and, equally im

portant, certain judicial methods of interpretation were followed, how
ever erroneously in individual cases.16 The body of law and interpreta
tive principles which ensued from decisions construing the fourteenth
amendment is enough to assure us that we do not live in a never-never

land of ambiguity when dealing with this provision. Instances have
also occurred where the Court, perceiving former error in a constitu
tional ruling, not necessarily limited to the fourteenth amendment, has

candidly reversed itself. This has been done, however, with the utmost
caution and after a careful examination of all the arguments. Needless
to say, such reversals have been expressed with the most faithful regard
for the established canons of constitutional interpretation.17
" 261 U.S. 525 (1923).
15 300 U.S. 379 (1937).
16 Corwin, The Constitution of the United States of America (rev. ed. 1952).
It is not within the purview of this paper to review all the landmark decisions, but

the fact of their existence may be noted from the citation of a few. The Slaughter-House
Cases, 83 U.S. (16 Wall.) 36 (1873), were the first and, perhaps, the most impressive, of

all the decisions under the fourteenth amendment. Mr. Justice Miller spoke for the majority
and held that the amendment protects "the rights and immunities" only of citizens of the

United States as distinguished from citizens of the several states. The Court, as in the

later case of Munn v. Illinois, 94 U.S. 113 (1876), revealed an extreme reluctance to give
the amendment more than a highly limited scope and this is all the more significant because
the judges of that period had lived through the events which give rise to the amendment.

They, of all the judges, should have been most familiar with the intent of the framers.

A decade after the Slaughter-House Cases came the Civil Rights Cases, 109 U.S. 3 (1883).
There the fourteenth amendment was held to apply only to states and state action rather
than to private individuals not acting under state authority. Plessy v. Ferguson, 163 U.S. 537

(1896) was, until 1954, such a landmark.
" The case of Pollock v. Farmers' Loan and Trust Co., 157 U.S. 429 (1895) is a good



1958] The Constitutional Clock 447

We have seen in the Brown case that the Court rejected in a rather

summary fashion the purpose and intent of the framers of the fourteenth
amendment by saying that the historical data were inconclusive. Mr.

Alexander M. Bickel, who is now an assistant professor at Yale, has

performed a splendid piece of scholarship in reviewing the debates on the

fourteenth amendment in his article on the segregation decision.18 It

was his considered judgment that the original understanding of the

framers was "anything but inconclusive"19 and that integrated schooling
was not one of the matters they had in mind among the civil rights which
they were insuring. The writer then proceeds to a second conclusion
which seems somewhat astounding. Mr. Bickel says that some of the
Radical Republicans, notably Thaddeus Stevens, wanted the question of

segregation and other similar questions left open for a time when public
opinion would be more on their side.20 They expected that it would be

Congress rather than the courts which would expand the rights of Negroes
but this, he says, is immaterial. "Most probably they had little hope
that the Court would play a role in furthering their long-range objectives.
But the relevant point is that the Radical leadership succeeded in obtain

ing a provision whose future effect was left to future determination."21
This seems to be saying that whenever there is a discoverable intent

within a minority of constitutional framers or an intent that one might
believe was there, it should be given full development even though it is
demonstrably contrary to the wishes of the majority of framers. No
doubt something of this sort has been done on occasion. The more pro
nouncedly Federalist decisions of Marshall might have horrified some of
the founders. Similarly, the long series of decisions during the first three
decades of this century which may be generally characterized as favor
able to capital,22 or the post New Deal decisions in a period from ap-

example of the degree of caution normally used in reversing a line of constitutional prec
edents as is West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). But it is interesting
to note the oft-quoted dissent of Mr. Justice Roberts in Smith v. Allwright, 321 U.S. 649,
669 (1944) :

The reason for my concern is that the instant decision, overruling that announced
about nine years ago, tends to bring adjudications of this tribunal into the same class
as a restricted railroad ticket, good for this day and train only.
18 Bickel, The Original Understanding and the Segregation Decision, 69 Harv L Rev

1 (195S).
19 Id. at 63.
20 Id. at 62-63.
21 Id. at 64.
22 It would require another article of considerable length to give even a cursory review

of these cases, but the following are illustrative: Carter v. Carter Coal Co., 298 U.S. 238
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proximately 1938 to the present,23 might surprise not only the generation
of lawyers who framed the Constitution but also all those who framed
the fifth amendment. Although the Constitution must be allowed to grow,
it may legitimately be asked whether the growth should ever go in a

direction which the founders clearly did not intend. One of the primary
objectives of the student of constitutional law is to discover the limita
tions which the authors of the Constitution or of any given amendment
desired to place on them.
The men who fashioned the fourteenth amendment represented vary

ing shades of opinion including the extreme egalitarianism of the Radi
cals. The Radicals capitulated, however, in their demands in order to

get support from the Moderates. In no other way could the amendment
have been put through. It seems ironic that we should deliberately
interpret the instrument in a manner which the majority of our ancestors
did not wish and which, had they foreseen the future, would probably
have caused them to act otherwise.
There is, however, a greater cause for concern about the rationale of

the Court in the Segregation Cases. As noted before, the crux of the deci
sion lies in its reliance upon contemporary sociology. It can scarcely be

disputed that such studies as sociology and psychology are not "exact
sciences" within any reasonable meaning of that term. Schools of opinion
blossom and fade. Each apostle tends to attract a group of followers
and these, in turn, tend to follow individualistic lines which often result
in the establishment of new schools. Furthermore, the studies of a

sociologist may be limited to one aspect of a problem, as would seem to

be the case with the books cited by the Court. Few would dispute the
fact that some areas of the South have distinct sociological problems of
their own with respect to integration. There is no logical reason why
these should not be pleaded to show that the clock has not moved as fast
�or in the same direction�as in other areas. If it is true, as the Court
has suggested, that our national social development has reached a point
where new visions are opened under the Constitution, it must also be

(1936) ; A.L.A. Schechter Poultry Corp. v. United States, 29S U.S. 495 (1935) ; Tyson &
Brother v. Banton, 273 U.S. 418 (1927) ; Chas. Wolff Packing Co. v. Court of Industrial
Relations, 262 U.S. S22 (1923) ; Truax v. Corrigan, 257 U.S. 312 (1921) ; Hammer v.

Dagenhart, 247 U.S. 251 (1918); and Coppage v. Kansas, 236 U.S. 1 (1915).
23 The contrast is particularly significant in the decisions relating to the constitutionality

of legislation protecting the rights of labor. It begins with such cases as United States
v. Darby, 312 U.S. 100 (1941) and NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1

(1937), and continues through the cases which have amplified the basic concepts which were

laid down in the New Deal era.
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conceded that this, at best, represents an average or median. It is just
as reasonable to say that where such social conditions are radically

different, new constitutional insights do not apply.
The trouble with this modus operandi is that it not only leaves much

to conjecture, but also that it could be applied to substantiate theories

contrary to our concept of democracy. The Third Reich affords an ex

treme and tragic example of this. All of us remember how Hitler was

always able to commandeer social scientists to support the Nazi theses.

Can we be certain that something at least approximately similar could

never happen here? There is at least a suggestion in history that scien

tific theories, especially in those areas of human relations where no

yardstick has been devised to aid the struggling scientist, are subject to

rapid and unpredictable fluctuations. Under such conditions the con

scientious social scientist may invite our sympathy but does he command

our blessings as an arbiter of constitutional doctrine?
These questions are not intended to disparage the professions of so

ciology and psychology nor to condemn their employment in the aid of

a legal analysis and decision.24 Courts cannot survive in vacuums and
when a social or economic condition is so undisputable�the Great De

pression, for example25�they would not be justified in ignoring it. But

24 tenBroek, Admissibility and Use by the United States Supreme Court of Extrinsic

Aids in Constitutional Construction, 26 Calif. L. Rev. 287, 437, 664 (1938) ; 27 Calif. L.

Rev. 157, 399 (1939).
25 It is a matter of common knowledge that the Depression broke the dam of strict

construction but too often nowadays we lose sight of the fact that the break began with a

Court which could scarcely be called New Dealish. Chief Justice Hughes said:
If by the statement that what the Constitution meant at the time of its adoption it
means to-day, it is intended to say that the great clauses of the Constitution must be
confined to the interpretation which the framers, with the conditions and outlook of
their time, would have placed upon them, the statement carries its own refutation.

Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 442-43 (1934). Nevertheless, this
decision was concerned with emergency conditions in which the allegedly offending statute

could not outlast the conditions which provoked it. A distinction between the capacity
for growth of the common law and the relative stability of the Constitution must also be
recognized. Dimick v. Schiedt, 293 U.S. 474 (1935). However, Mr. Justice Sutherland, who
wrote the opinion in that case, was willing to allow a proper and gradual growth to
the Constitution. He had earlier said:

Regulations, the wisdom, necessity and validity of which, as applied to existing
conditions, are so apparent that they are now uniformly sustained, a century ago
or even half a century ago, probably would have been rejected as arbitrary and op
pressive. . . . And in this there is no inconsistency, for while the meaning of constitu
tional guaranties never varies, the scope of their application must expand or contract
to meet the new and different conditions which are constantly coming within the field
of their operation.

Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 387 (1926).
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this is quite a different thing from making the Constitution into a kind
of automatic timepiece which goes off whenever the heralds of a new era

have spoken. In resolving these questions the nature and basic mecha
nism of the constitutional clock should be fully considered. It is quite
probable that the exponents of expansion, especially in the areas of civil

rights and economic regulation, actually envision a movement of con

stant progress, a trend toward a world where physical conditions are

going to be better and where human brotherhood will be more nearly
realized. These things are certainly to be desired but the philosophy
which cheerfully posits their certainty as a basis for action is woefully
immature.26
What we are confronted with is actually the age-old question of what

approach to use in interpreting the Constitution. On the one hand there
have been advocates of strict construction, while on the other there have
been advocates of liberal construction 27 The strict school has a simple
thesis: any right, power, privilege, or remedy which is not spelled out
in the text of the Constitution or its amendments does not exist.28 The

26 One is likely to recall the patient skepticism expressed by Mr. Justice Holmes in
Abrams v. United States, 2S0 U.S. 616, 630 (1919) (dissenting opinion):
[W]hen men have realized that time has upset many fighting faiths, they may come

to believe even more than they believe the very foundations of their own conduct
that the ultimate good desired is better reached by free trade in ideas�that the best
test of truth is the power of thought to get itself accepted in the competition of the
market, and that truth is the only ground upon which their wishes safely can be
carried out. That at any rate is the theory of our Constitution. It is an experiment,
as all life is an experiment.
27 Professor Corwin, in his excellent introduction to the one volume annotation of the

Constitution published in 1952 by the Government Printing Office, has associated these two

schools of thought with the names of Taney and Marshall. The Court under Marshall's

regime was, broadly speaking, of a liberal disposition, willing to find support for powers
not specifically mentioned but logically deduced. Under Taney there was a change in the

direction of strict interpretation.
28 Mr. Justice Sutherland stated the strict construction view this way:

The ruling and firmly established principle is that the powers which the general gov
ernment may exercise are only those specifically enumerated in the Constitution, and
such implied powers as are necessary and proper to carry into effect the enumerated
powers. . . . For while the powers are rigidly limited to the enumerations of the Consti
tution, the means which may be employed to carry the powers into effect are not

restricted, save that they must be appropriate, plainly adapted to the end, and not

prohibited by, but consistent with, the letter and spirit of the Constitution. McCulloch
v. Maryland, 4 Wheat. 316, 421. Thus, it may be said that to a constitutional end
many ways are open ; but to an end not within the terms of the Constitution, all ways
are closed.

Carter v. Carter Coal Co., 298 U.S. 238, 291 (1936).
Although it does not use the term "strict construction" a dissent of Mr. Justice McKenna

in Block v. Hirsh, 256 U.S. 135, 160 (1921), gives an eloquent expression of its basic

philosophy.



19S8] The Constitutional Clock 45 1

liberal school, generally speaking, is willing to imply that which is not

explicit.29 But the classical exponents of neither school would concede

that the Constitution was to be read in terms outside its "explicit" or

"implicit" provisions. In other words, there has to be something in the

document itself or something within the framework of its origin to give

rise to an expanded interpretation. If neither the language of the instru

ment nor the ostensible intent of its framers would warrant a particular
inference, then that inference should be negated. The approach in the

Segregation Cases seems novel in that it appears to repudiate that rule

in order to accept current�and possibly transitory�sociological findings.
In effect there has been a surrender to an extreme latitudinarian

thesis.30 There has developed what might be termed "constitutional prag-

But we must bear in mind that the Constitution is, as we have shown, a restraint

upon government, purposely provided and declared upon consideration of all the

consequences of what it prohibits and permits, making the restraints upon government
the rights of the governed. And this careful adjustment of power and rights makes

the Constitution what it was intended to be and is, a real charter of liberty, receiving
and deserving the praise that has been given it as "the most wonderful work ever struck

off at any given time by the brain and purpose of man." And we add that more than
a century of trial "has certainly proven the sagacity of the constructors, and the
stubborn strength of the fabric."
The "strength of the fabric" cannot be assigned to any one provision, it is the

contribution of all, and, therefore, it is not the expression of too much anxiety to

declare that a violation of any of its prohibitions is an evil�an evil in the circumstance
of violation, of greater evil because of its example and malign instruction. And against
the first step to it this court has warned, expressing a maxim of experience, "With
stand beginnings." Boyd v. United States, 116 U.S. 616, 635. Who can know to what
end they will conduct?
29 A fair summary of this view was stated by Chief Justice Marshall, speaking with

regard to the constitutional powers of Congress: "Let the end be legitimate, let it be

within the scope of the Constitution, and all means which are appropriate, which are

plainly adapted to that end, which are not prohibited, but consist with the letter and spirit
of the Constitution, are constitutional." McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316,
421 (1819). In the same decision, though, he also conceded that "this government is

acknowledged by all to be one of enumerated powers." Id. at 405. See also Kansas v.

Colorado, 206 U.S. 46, 88 (1907) ; Legal Tender Case, 110 U.S. 421 (1884) ; Martin v.

Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 326 (1816).
30 It is difficult to escape the impression that many persons, including lawyers and

judges, mistake the latitudinarian view for the liberal one. In the name of liberalism or far

sightedness there seems to be a constant temptation to abandon both constitutional limita
tions and time-honored methods for interpreting the broad phrases of the Constitution.
Holmes and Brandeis were both liberals in the judicial sense which is not, of course, to be
confused with modern, doctrinaire liberals. As shown by Mr. Justice Frankfurter in an

article written some time before his ascent to the Court, it was the very essence of the
Holmesian philosophy that the states should be free to work out their individual destinies
without being harassed by the Court unless the measures taken were very clearly arbitrary,
capricious, or unreasonable. Frankfurter, Justice Holmes and the Constitution, 41 Harv. L.
Rev. 121 (1927). Consider the following suggestions of Holmes:
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matism," a theory of interpretation based upon the philosophy that the
end justifies the means. It would seem to sanction the establishment of a
constitutional right whenever such establishment would achieve a socially
desirable result, whether this result could be justified by anything ex

plicit or implicit in the Constitution. As Jacques Maritain, astute

philosopher and theologian, has commented: "The existence of God is
man's unshakeable guarantee against the inequities of so-called political
realism. If God does not exist, the policy that 'the end justifies the
means' is the only reasonable one; and even in a plea of creating a society
in which man will finally enjoy his rights in full, it is permissible to vio
late any right of any man, if that seems a 'necessary' means for the
accomplishment of the undertaking."31 This latter theory, unmistakably
It is with hesitation and unwillingness that I differ from my brethren with regard to
a law like this but I cannot bring my mind to believe that in some circumstances, and
circumstances existing it is said in Nebraska, the statute might not be regarded as a

reasonable or even necessary method of reaching the desired result. The part of the
act with which we are concerned deals with the teaching of young children. Youth
is the time when familiarity with a language is established and if there are sections
in the State where a child would hear only Polish or French or German spoken at home
I am not prepared to say that it is unreasonable to provide that in his early years
he shall hear and speak only English at school. But if it is reasonable it is not an

undue restriction of the liberty either of teacher or scholar. ... I think I appreciate the
objection to the law but it appears to me to present a question upon which men

reasonably might differ and therefore I am unable to say that the Constitution of the
United States prevents the experiment being tried.

Bartels v. Iowa, 262 VS. 404, 412 (1923) (dissenting opinion).
Great constitutional provisions must be administered with caution. Some play must be
allowed for the joints of the machine, and it must be remembered that legislatures are

ultimate guardians of the liberties and welfare of the people in quite as great a degree
as the courts.

Missouri, K. & T. Ry. v. May, 194 U.S. 267, 270 (1904).
Again, we cannot wholly neglect the long settled law and common understanding

of a particular state in considering the plaintiff's rights. We are bound to be very
cautious in coming to the conclusion that the Fourteenth Amendment has upset what
thus has been established and accepted for a long time. Even the incidents of owner

ship may be cut down by the peculiar laws and usages of a State.
Otis Co. v. Ludlow Mfg. Co., 201 U.S. 140, 1S4 (1906).

If the Fourteenth Amendment is not to be a greater hamper upon the established
practices of the States in common with other governments than I think was intended,
they must be allowed a certain latitude in the minor adjustments of life, even though
by their action the burdens of a part of the community are somewhat increased. The
traditions and habits of centuries were not intended to be overthrown when that
amendment was passed.

Interstate Consol. Street Ry. v. Massachusetts, 207 U.S. 79, 87 (1907). Or note the dissent

of Mr. Justice Brandeis in New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932), where
he refers to the states as laboratories for experiment and concludes: "This Court has the

power to prevent as experiment [which is arbitrary, etc.]. . . . But in the exercise of this

power, we must ever be on our guard, lest we erect our prejudices into legal principles.
31 Maritain, "The Meaning of Human Rights" (1949) published by Brandeis Lawyer's

Society.
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positivist, appears to be perilously similar to that adopted in the Brown

case.

Unfortunately, the oft-quoted remark of Chief Justice Hughes, which
was uttered long before his ascent to the position of Chief Justice, has
been borrowed by proponents of positivism. He once said that "the Con

stitution is what the judges say it is."32 There is enough truth in this

to keep it within the pale, but there is great danger of reading the words

as merely a cynical utterance. The words of Charles Warren are, per

haps, more meaningful. "However the Court may interpret the provi
sions of the Constitution, it is still the Constitution which is the law
and not the decision of the Court."33 To a positivist, however, any so-

called "truth" that can be established by pragmatic or "scientific" means
should be the basis for a constitutional holding, regardless of whether
there is anything in the document to warrant such holding. This philoso
phy is utterly foreign to the intent of the framers and judicial precedent.
Nevertheless, in effect, it was followed by the Court in the Segregation
Cases.
The Court decided that psychology has advanced to prove that the

segregated pupil is humiliated and discouraged in his pursuit of learn
ing, and that therefore he had a constitutional right to attend an in
tegrated school. In other words, psychological research rather than the
Constitution has changed. But suppose such research changes again and
in an entirely different direction? Can the Court logically fail to follow
the meanderings of the science? If experience with integration "proves"
that the hapless Negro student is even unhappier in his integrated sur

roundings, then logic would seem to require that he lose his constitutional
right to integration.
Notwithstanding these problems, it will be asked whether a strict con

struction would be tenable in a world so liable to flux as ours. The
criticism of the strict doctrine is too familiar to warrant repetition at
any length, but it may be summarized by saying that any attempt to
confine the Constitution within a straightjacket would result in killingits growth. Flexibility is more than merely desirable; it is necessary iflegalistic gangrene is not to set in. To these criticisms there is no reason
able answer, but far too often the dangers of the opposite position are
blithely ignored. If, for example, the positivist theory is adopted, almost
any ad hoc situation, whether it be social, economic, military, or some

o^her^could be seized upon as a justification for straining constitutional
32 Pusey, Charles Evans Hughes 204 (1951).

2 Warren, The Supreme Court in the United States History 480 (1926).
33
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provisions beyond their clear meaning. The positivist doctrine necessarily
implies that the end justifies the means no matter how vigorously its pro
ponents may deny the fact. Applied here or there�as it sometimes has
been�we may conclude that no great damage was done. In a special
emergency some even profess to find wholesome results, and in cases of
excess they may argue that later decisions have rectified the error. Such
reasoning, however, necessarily tends to degenerate into cynicism. The
penance and soul-searching which occurred after World War II regard
ing the mass action against Americans of Japanese descent34 were certain

ly commendable but they did not undo the wrong which was perpetrated
during the conflict. If placing citizens in concentration camps could be
reconciled with the Constitution at one time it could again and for a

different, possibly a political, purpose. If an atheist child's sense of lone
liness is enough to justify destroying reserved time for religious instruc
tion, might it not be grounds for impositions on worship?36 If the segre
gated Negro's humiliation warrants integration in education, can it not
be a ground for compelling other forms of social integration? The end in
each instance may justify the means but, as the means get farther from
what is clearly permitted or required by the Constitution, the act of con
doning them must obviously be attended by a cynical turning of the head.
Herein lies the most formidable menace of a latitudinarian philosophy.
The primary question is not whether segregation is morally correct.

That is an important matter which deserves to be thoroughly debated
but debate should be understood as raising a moral rather than a consti
tutional problem. Furthermore, where matters of morality are involved,
the law which relates to them is normally a concern of the state. Thus we

find that such things as divorce, bigamy, and miscegenation are tradi
tionally state rather than federal questions. But we are not now disput
ing a moral problem. What we are concerned with is the technique by
which a constitutional innovation can legitimately be approved. We have
seen that the Brown case rests, whether consciously or not, on positivist
premises. Let us now explore some of its implications, bearing in mind
the flexibility which that philosophy not only affords but recommends.
At least five matters worthy of consideration are presented. Let us

assume that the sociological approach used by the Court was quite proper
and first consider certain questions which were left unanswered. The

34 See Hirabayashi v. United States, 320 U.S. 81 (1943). For comment on the treat
ment of Japanese Americans see Rostow, The Japanese American Cases�A Disaster, 54
Yale L.J. 489 (1945) and the articles cited therein.

35 See Illinois ex rel. McCollum v. Board of Educ, 333 U.S. 203 (1948).
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turning point of the decision, it would seem, was when the Court found

that as a result of segregation Negro children suffered from a sense of

humiliation. Whether this evil would be remedied by thrusting them

into a school with white children is open to serious question. There
can be very little doubt that young people are peculiarly gifted at devis

ing means for ostracizing those whom they regard as undesirable. No

judicial process is required nor is it necessary to resort to anything so

uncouth as violence. Yet the undesired individual can still be cast into
outer darkness with complete effectiveness. If tactics such as these are

used, shall we nevertheless assume that the federal government has a

role to perform in protecting its citizens from humiliation? If so, we
had better be prepared for far more coercion in purely social activities
than anyone has ever before envisaged.
Another question implicit in the sociological approach is whether inte

gration has any effect on white students. Conceivably there might be no

pronounced effect in one community�in Vermont, let us say�whereas
the effect in another community�such as central Alabama�might be
undesirable. The sociologists are doubtless competent to "prove" these
results but will this mean that constitutional rights are one thing in
Vermont and something else in Alabama? If personal humiliation is the
test, it would seem that this might be true.

Again, conceding that the Court may consider sociological findings and
that the findings cited in the Brown case were substantially sound, still
we must ask the extent to which they should be allowed to govern a deci
sion. If a case were presented where the sociologists were in conflict it
would seem fair to say that it was one where reasonable men could differ.
This being true, there would be no foundation for holding that a particu
lar state had acted arbitrarily, capriciously or unreasonably. Nor would
there be much basis for declaring that segregated students were not being
afforded equal protection of the laws. The books are filled with cases
where individuals and corporations have been meted out unequal treat
ment of some sort by state legislation, yet that legislation has been al
lowed to survive on the ground that it was substantially fair.36
A more serious matter, however, is whether intangible factors ought tobe relied upon at all in ascertaining so vital a thing as a constitutional

right. It is hard to be dogmatic about this, regardless of one's position.
�� Railway Express Agency v. New York, 336 U.S. 106 (1949) ; Silver v. Silver, 280 US117 (1929); Armour & Co. v. North Dakota, 240 U.S. 510 (1916); International HarvesterCo. v. Missouri, 234 U.S. 199, 282 (1914)
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In the famous Insular Cases31 the justices were patently influenced by
what they conceived to be the cultural conditions of human beings living
in territories newly acquired by conquest around the turn of the century.
Except for Mr. Justice Harlan they apparently took a less optimistic view
than their brethren of today because the decision imposed sharp limits on

the applicability of the Constitution within areas outside our territorial
confines.38 Yet there were substantial grounds for this result, quite apart
from fears growing out of sociological factors. The most that can be said
is that the Court may have been influenced by the general opinion of the
times which was markedly contemptuous of the alien cultures brought
under our rule.
The last, and most important, matter relates to the very nature of the

judiciary. Chief Justice Marshall said: "Judicial power, as contradistin
guished from the power of the laws, has no existence. Courts are the
mere instrument of the law, and can will nothing."39 For generations the

proposition has been accepted that courts decide only the questions be
fore them in a contested case and, though lasting principles necessarily
emerge from such decisions, they do not come by virtue of any power
within the judicial process to formulate policy.40 In brief, the courts do

37 DeLima v. Bidwell, 182 U.S. 1 (1901); Downes v. Bidwell, 182 U.S. 244 (1901).
38 See Irion, Areas Under the Jurisdiction of the United States, 17 Geo. Wash. L. Rev.

301 (1949).
39 Osborn v. Bank of United States, 22 U.S. (9 Wheat.) 738, 866 (1824).
40 In kindred vein Mr. Justice Roberts said:
It is sometimes said that the court assumes a power to overrule or control the action
of the people's representatives. This is a misconception. . . . When an act of Congress
is appropriately challenged in the courts as not conforming to the constitutional
mandate the judicial branch of the Government has only one duty,�to lay the article
of the Constitution which is invoked beside the statute which is challenged and to
decide whether the latter squares with the former. All the court does, or can do, is to
announce its considered judgment upon the question. The only power it has, if such
it may be called, is the power of judgment. This court neither approves nor condemns
any legislative policy.

United States v. Butler, 297 U.S. 1, 62-63 (1936). Although Mr. Justice Stone dissented
in that case (joined by Justices Brandeis and Cardozo) it is interesting that he did not

disagree on the essential point here referred to. He said there are two guiding principles
in deciding an act or exercise of power unconstitutional.
One is that courts are concerned only with the power to enact statutes, not with
their wisdom. The other is that while unconstitutional exercise of power by the ex

ecutive and legislative branches of the government is subject to judicial restraint, the
only check upon our own exercise of power is our own sense of self-restraint. For
the removal of unwise laws from the statute books appeal lies not to the courts but
to the ballot and to the processes of democratic government.

297 U.S. at 78-79. For Mr. Justice Brandeis' views, note his language in New State Ice

Co. v. Liebmann, 285 U.S. 262, 300 (1932) (dissenting opinion). "Under these circum

stances, [the facts previously reviewed] to hold the Act as being unreasonable, would, in
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not�or are not supposed to�usurp the prerogatives of either the legis
lature or the executive. Whether this is strictly true is a subject for
endless debate, but we might take a lesson from Mr. Justice Holmes. No

one has ever been more loyal to the concept of limitation on judicial
power than he. It was the very essence of his philosophy, repeated time
after time, that judges should not superimpose their personal economic
and other opinions on legislation.41 Whether a particular legislative policy
is right is not for the courts to decide. In Brown v. Board of Education
there was no suggestion that any legislative policy was being followed.

Indeed, the Court expressly turned its back on the intentions of the
framers of the fourteenth amendment by saying that such intentions were

inconclusive. What conclusion can be drawn, therefore, except that new
directions of constitutional policy and authority have been opened, and
that their existence or validity may rest on the progressive findings of
sociology?
In a previous passage the latitudinarian philosophy has been called

positivist. An ultimate triumph of that philosophy would almost certain
ly destroy our cultural heritage. Even though, as its followers claim, it
might give us something better, we may justly ask for time to reflect on
the consequences. No right, no guarantee of security in person or proper
ty will be beyond the reach of an ingenious argument supported by the
"science" of the time. An end which consists of some real or specious
ideal will always be found to justify the means used by covetous men and,
the more willingly we follow their lead, the more cynical our minds must
become. Whether the ideal be economic, social or political is of no

genuine importance. Substitute the word "social" for "economic" in the
following passage from one of Holmes' magnificent dissents and you willhave an admonition to the present generation who so readily accede to
the blandishments of sociology.
This case is decided upon an economic theory which a large part of the countrydoes not entertain. If it were a question whether I agreed with that theory I shoulddesire to study it further and long before making up my mind. But I do not conceiveUut to be my duty, because I strongly believe that my agreement or disagreement
T t0 the right 0f a mai�rity to embody their opinions in law. It
^ settled by various decisions of this court that state constitutions and state lawsmay regulate life in many ways which we as legislators might think as injudicious orit you like as tyrannical as this, and which equally with this interfere with the liberty

rLp^SsSh^ the exercise not of the function of iudicial review' but the function of

41 Lochner v. New York, 198 U.S. 45 (1905).
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to contract. Sunday laws and usury laws are ancient examples. A more modern one

is the prohibition of lotteries. The liberty of the citizen to do as he likes so long
as he does not interfere with the liberty of others to do the same, which has been a

shibboleth for some well-known writers, is interfered with by school laws, by the
Post Office, by every state or municipal institution which takes his money for pur
poses thought desirable, whether he likes it or not. The Fourteenth Amendment does
not enact Mr. Herbert Spencer's Social Statics. . . . [The Constitution] is made for

people of fundamentally differing views, and the accident of our finding certain

opinions natural and familiar or novel and even shocking ought not to conclude our

judgment upon the question whether statutes embodying them conflict with the
Constitution of the United States.42

42 Id. at 75-76.



STATE SOVEREIGNTY AND FEDERAL SUBSIDIES
Leo Albert Htjard*

I

Introduction

HPhe federal state is an American political invention brought into being,
more than 165 years ago, by a small group of wise and farsighted

men. Federalism is dynamic. It is constantly subjected to the interplay of
social, economic and political forces which tend to change its form and
content. It is our purpose to isolate one such force, to trace its course

through history and to determine its impact upon the United States
federal system. This force is usually made manifest in the payment of
money or the extension of credit by the national government to the
several state governments. It is simply national financial assistance or

subsidy. Historically, it has assuumed many guises�grants-in-aid,
services-in-aid, loans, and other forms. Whatever variation may be
adopted from time to time, the net result is always the same; the state
receives aid from the national government to carry out one or more

governmental functions.
The historical development of this national help to the states will dis

close a disturbance in the orderly pattern of state functions. Explora
tion of the extent of such disturbance is the primary objective of this
article. But it must be understood that disruption of governmental func
tions is not synonymous with destruction of the governmental system
involved. Our secondary objective is to demonstrate that the federal
principle and the federation itself have survived unimpaired.

Modern federalism was born in 1787 in the Constitution. It was a
paper creation and life was breathed into it by the forceful personalitiesof Hamilton, Madison, and other Federalists. It was a compromisebetween the advocates of unitary authority and those of complete state
autonomy within a loose confederation. The Federalists were victoriousto a greater extent than even they realized, for constitutional federalism

II

The Early Years
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is predicated on a strong central government. Federalism is centralism
no matter how unpalatable the thought may be.
This governmental concept was bound to encounter a great deal of

resistance from the individualistic revolutionaries who were proud of
their recently-won sovereignty and jealous of the powers of their inde
pendent state governments. These early years (to 1800) were a time of

pulling and hauling between competing sovereigns. Gradually, however,
a cooperative policy began to emerge; an alignment of state laws and
national laws became discernible, and respective areas of governmental
activity were roughed out. True, these areas were usually ill-defined
and there seems to have been considerable overlapping. State and
national officials cooperated informally, and sometimes under formal

statutory authority, in joint and related activities. Each level of govern
ment undertook functions properly in the other's jurisdiction.1
National financial aid had only a minor impact on the development of

this cooperation within the federal state. The nation and the states had
evolved a substantial division of revenues and there seemed to be enough
for each to operate in its proper constitutional sphere of activity. This
fiscal equality was somewhat unreal in that the national government had
assumed state debts and granted substantial aid to the several states in
the form of land grants. This surface fiscal solidarity at both govern
mental levels gave little reason for inquiry into separatist policies which

might otherwise have been the product of the political climate of the
times.

Ill

The Middle Years

The early nineteenth century was an age of political titans. The

struggle for supremacy in government between those who accepted the

political philosophy of Hamilton, Madison, and Marshall, and the sup
porters of Jefferson's principles forms one of the most important and

exciting chapters in United States political history. The conflict revolved
about the degree of power which should be accorded to the stripling
national government. The chaos which prevailed under the Articles of
Confederation had demonstrated the total unworkability of a central
government dependent on the mercy of the several state governments.
Consequently, constitutional federalism had provided the national gov-

1 Report on Federal-State Relations By the Council of State Governments, S. Doc.
No. 81, 81st Cong., 1st Sess. 2-7 (1949).
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eminent with specific areas in which its jurisdiction was to be supreme.2
This fundamental principle had been accepted reluctantly and, in some

cases, perhaps unknowingly, by some of those who framed the Consti

tution and who later ratified it. Soon the issue began to emerge more

clearly, and it became apparent that a shift of the balance of power
within the federal system was both imminent and inevitable.

The judiciary bore the brunt of the conflict and the essentially
Federalist Supreme Court of the early nineteenth century at first turned
the tide toward stronger centralization. The Court encouraged a more

pronounced division between the two levels of government and exhibited
a definite leaning toward the extension of national power.3 A duality
evolved within federalism fostered by this judicial discouragement of
cooperative effort. After the Civil War, however, the Supreme Court
tended to restrict national power and encourage the expansion of state

power while maintaining the jurisdictional dichotomy.4 This was separa
tism of a different type but separatism nonetheless.
A strange fact must be noted here. Judicially-recognized separatist

federalism did not entirely supplant the cooperation developed in the
earlier years. National-state cooperative activity continued to flourish
in all appropriate nonjudicial governmental functions until brought to a

temporary halt by the Civil War.

Meanwhile, times were changing. Population increased greatly, largely
through accelerated immigration. An agricultural farm economy was

gradually transformed into an industrial urban economy and new politi
cal, social, and economic attitudes began to unfold as a result of these
changes. During the same period (1800-1930) a parallel development
occurred in the nature and scope of national financial aid. Grants of
national lands to the several states continued, and gradually, almost im
perceptibly, the land grants became annual events. In the early years,the land grants had been largesse extended to the states on generous
conditions. The states had had almost complete freedom in the disposalof the proceeds of the sale of the granted lands. With the first Morrill
Act (1862),5 however, the national government dictated objectives and

2 US. Const, art. I, � 8; Report of the Commission on Intergovernmental RelationsH.R. Doc. No. 198, 84th Cong., 1st Sess. 10-11 (1955)
'

3 See Gibbons v Ogden, 22 U.S. (9 Wheat.) 1 (1824); Powell, Vagaries and Varietiesm Constitutional Interpretation 49-50, 142-43 (1956)

w nl ^T"6" ^ Dagenhart> 247 US" 251 (1918), 'overruled, United States v. Darby31 US. 100, 116-17 (1941) ; Powell, op. cit. supra note 3, at 65-70
12 Stat. 503 (1862), 7 U.S.C. �� 301-05, 307, 308 (1952).
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imposed increasingly severe conditions on its grants. This was the first
time that national aid created an actual, tangible, clearly observable
impact on state functions. That act required each state to maintain a

college dedicated to agriculture and the mechanical arts with the proceeds
of the grants. Further, the funds had to be invested in safe securities
and only the interest was available for expenses. The states were called
upon for annual reports and, indirectly, they had to produce matching
funds since construction costs fell upon them. The second Morrill Act
(1890)6 provided annual cash grants for instruction in the land-grant
colleges. The statute empowered officials of the national government to
withhold money from any institution not fulfilling its obligations.
The statutory scheme thus established by the Morrill Acts has two

necessary results. First, it must in some degree affect state governmental
functions. The most obvious areas of impact are education and fiscal

policy. Particular states may not have needed agricultural colleges as

much as they needed liberal arts colleges, vocational schools, or just plain
elementary and high schools�certain states may not have needed educa
tional aid at all. The lure of national funds was, however, hard to resist
and undoubtedly state funds which might better have been used else
where were, on more than one occasion, diverted to construction of land-

grant colleges. Whenever this occurred, state educational and fiscal

policy responded in some measure to considerations not entirely based
on the needs and welfare of the state. Second, the conditions prescribed
in the Morrill Acts required state officials to cooperate with national of
ficials in diverse governmental matters. The pattern of national aid to

the states, administered cooperatively by national and state governments,
was established for the future.
The grant-in-aid program remained in a semi-comatose state for some

years. However, a change occurred after the adoption of the sixteenth
amendment and the national government took full advantage of the

revenue-raising possibilities of a national tax on individual incomes.7
The 1913 Income Tax Act,8 modest though it was by present standards,
greatly increased national revenues and soon established a substantial
disparity between the national and the state money spending powers.
This imbalance has never been redressed and the national government
has since possessed a distinct advantage in the matter of raising money.

� 26 Stat. 417 (1890), 7 U.S.C. �� 321-26, 328 (19S2).
7 See Brusbaber v. Union Pacific Railroad Co., 240 U.S. 1 (1916) ; Stanton v. Baltic

Mining Co., 240 U.S. 103 (1916) ; Tyee Realty Co. v. Anderson, 240 U.S. 115 (1916).
8 Act of Oct. 3, 1913, c. 16, � 2, 38 Stat. 166.
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It is not entirely coincidental that the national aid programs gained
phenomenal impetus shortly after 1913 and have continued to expand
since.
The Smith-Lever Act,9 establishing the Agricultural Extension Service

and creating a continuing state aid program of unprecedented size, fol
lowed immediately upon the heels of the income tax act. Nationwide

attention was thus focused on the hitherto comparatively small and

rather sporadic system of national grants. The Smith-Lever Act was

followed in rapid succession by national aid programs dealing with road

building (1916),10 vocational education (1917),11 and maternal and

child care (1921). 12 In general, these statutes called upon the states to

produce matching funds and prescribed conditions similar to, but usually
more severe, than those of the Morrill Acts.
The necessary results of this national aid policy, noted earlier with

respect to the Morrill Acts, were enlarged in scope and magnified in

intensity. In varying and steadily increasing degrees, state functions
with respect to agriculture, roads, education, and public health responded
to objectives and conditions dictated by the national Congress. State

budgets were sometimes tailored to national requirements to the oc

casional detriment of the proper development of state resources and

proper concern for the welfare of the state's residents. These effects
were not clearly recognized until many states were committed to a course

of expenditures which they could not sustain by the revenues available
from their own sources.

As we entered the decade beginning in 1930, the die had already
been cast. National interference in state governmental affairs as a con

comitant to state reliance on national funds was an established fact in
the United States federation. Those who had heretofore been regarded as

alarmists for their opposition to the sale of state sovereignty for national
money began to attract more and more adherents to their cause. Gov
ernors, state legislators, and ordinary citizens importuned the national
government for the now necessary national assistance, pleading for fewer
and fewer conditions and, in some cases, no conditions at all. The argu
ment was advanced in some quarters that individual citizens in individual
states, having helped fatten the national budget through national tax
ation, were thus entitled to unconditional shares in the total.

9 38 Stat. 372 (1914), 7 U.S.C. �� 341-48 (19S2).
10 Federal-Aid Road Act of 1916, c. 241, 39 Stat. 355.
11 39 Stat. 929 (1917), 20 U.S.C. �� 11-28 (1952).
12 Act of Nov. 23, 1921 (Maternity Act), c. 135, �� 1-14, 42 Stat. 224.



464 The Georgetown Law Journal [Vol. 46: p. 459

IV

The Present Age

Since 1930, wars and depressions, a vast increase in the wealth of both
state and national governments and the unification of the various politi
cal, social and economic forces which had developed during the separatist
period have all contributed significantly to national-state cooperation.
The cash aid extended by the nation to the states, however, has perhaps
been more important than all these factors combined: "The grants, by
any standard one chooses, were the foremost forces bringing about
National-State collaboration."13
The constitutional position of the grant system has become solidly

established,14 and the system itself has physically expanded to cover

virtually all the economic and social needs of man. The modest Wagner-
Peyser Act of 193315 has spawned the all-inclusive series of programs
embodied in the Social Security Act of 193 5 16 and its various amend
ments. National Social Security now makes direct payments to those
insured under the retirement plan and their survivors. In addition, the
national and state governments collaborate in the administration of un

employment insurance, aid to the needy blind, aid to dependent children,
old-age assistance, services for crippled children, child-welfare services,
maternal and child health services and public health services generally.
This is only a beginning. We also have national aid for hospital, high

way and airport construction, wildlife restoration, disaster relief, slum
clearance and urban renewal. Can it honestly be said that national deci
sions in these areas have no effect on state policies and programs? We
have been blessed with centrally directed multipurpose programs such
as the Tennessee Valley Authority.17 This program directly affects state

functions also, particularly public utility regulatory policies, although it
does not involve direct aid to the states.

The national government has unquestionably achieved a position of

great influence upon a very large number of day-to-day state government
operations. This influence, regardless of the immediate benefits it may
produce, always acts to dilute the jurisdiction of the sovereign states and

13 Report on Federal-State Relations By the Council of State Governments, supra note

1, at 33.
i* Helvering v. Davis, 301 U.S. 619 (1937) ; Steward Machine Co. v. Davis, 301 U.S.

S48 (1937); Massachusetts v. Mellon, 262 U.S. 447 (1923).
15 48 Stat. 113 (1933), 29 U.S.C. �� 49-49k (19S2), 39 U.S.C. � 338 (19S2).
K The Social Security Act of Aug. 14, 1935, c. 531, 49 Stat. 620.
17 48 Stat. 58 (1933), 16 U.S.C. �� 831-31dd (1952).
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causes them to lose independence of judgment and action. More serious
than this is the suspicion that the scope and extent of national activity
have impressed habits of subordination and deference to external initia
tive and guidance upon the state governments. This is the most serious

possible impact on state functions and the federal system generally since
it might eventually transform federalism into unitary government.
It would take volumes to discuss the particular effect of each national

aid program. Some idea of the issues presented may be gained, however,
by a closer examination of the recent highway proposals debated in the
84th Congress and the school aid bills before the 85th Congress. The
potential impact of these bills on state functions represents on a grand
scale the effect of national grant-in-aid measures generally.
There are approximately 3,348,000 miles of streets and highways in

the United States18 classified into highway systems according to the
responsibility of the various political jurisdictions in the network in
volved. The "federal-aid system," one of several such networks, may be
divided into three broad categories of roads: (a) the federal-aid primary
system (234,000 miles) connecting all principal cities, county seats and
industrial areas; (b) the federal-aid secondary system, or farm-to-market
system (483,000 miles) of important feeder roads; and (c) the National
System of Interstate Highways, a special network of some 40,000 miles
superimposed on the primary system and connecting 90 per cent of all
cities over 50,000 population and 42 state capitals.19 The interstate sys
tem alone carries 20 per cent of rural traffic and 15 per cent of all traffic.
It serves 65 per cent of the urban and 45 per cent of the rural popula
tion.20 Any substantial expansion, or, for that matter, any impairment
of this network of roads is bound to have a profound effect on the
nation's economy.
National contributions for roadbuilding began with the Federal-Aid

Road Act of 191621 (which authorized $75 million for five years) and
have since been continued as the need arose. The Federal-Aid HighwayAct of 195422 provided for national aid of $875,000,000 per year for thefiscal years 1956 and 1957 to be matched by the states. Even as that
act was going into effect, the alarming congestion of our highways caused

18 The President's Advisory Committee on a National Highway Program, A Ten-Year
National Highway Program, pt. II, at 4, H.R. Doc. No. 93, 84th Cong., 1st Sess., Ill (19S5)1S Id. at 7.

20 Ibid.
21 C. 241, 39 Stat. 3SS.
22 68 Stat. 70 (codified in scattered sections of 16, 18, 23 U.S.C. Supp. IV, 19S7).
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many private and governmental organizations to undertake extensive
investigations of our long-term highway needs. Partly as a result of these
studies, President Eisenhower called the attention of Congress to the
highway problem in his State of the Union Message23 on January 6, 1955,
and promised a special message on the subject in the near future. The
special message was transmitted to Congress on February 22, 195 5,24
and, on the same day, the so-called "Administration bills" were dropped
in the hopper in both the Senate and the House.25
The Administration highway program contemplated the expenditure,

by the national government, of some $25 billion on the National System
of Interstate Highways over a ten-year period.26
It is true that this program did not become law, but that was largely

due to the inability of Congress to agree on a suitable method of financ

ing. A similar bill, the Federal-Aid Highway Act of 195 6 27 was enacted
in the second session of the same Congress. Although it was composed
of less controversial financing provisions it was just as ambitious and

costly as the Administration's proposal. Its provisions included appro
priations for the construction of secondary and primary highway systems
in the amount of $1,850,000. for the fiscal years 1957 through 1959 while
the Interstate System projects comprised approximately $25 billion to be

expended over a thirteen-year period.
Within two years the appropriations authorized in this act were in

creased and extended by the 85th Congress.28 The expenditure authorized
for the fiscal year 1959 for primary and secondary highway construction
was increased by $400 million with new appropriations totalling $1.8
billion authorized for 1960 and 1961. The new act increased the appro-

23 101 Cong. Rec. 124 (1955).
24 101 Cong. Rec. 1904 (1955).
25 S. 1160, H.R. 4518, H.R. 4364, H.R. 4261, H.R. 4260, 84th Cong. 1st Sess. (1955).
26 The true magnitude of this sum may, perhaps, be conveyed by the following com

parisons:
The federal money involved in the administration plan might be more than 90 times

the cost of the Panama Canal; approximately 3 times the combined cost of the
PWA and WPA programs of the depression years; some 18 times the cost of original
construction, and all construction to date, of the whole TVA system of dams and
projects; some 128 times the cost of the most expensive dam ever constructed in
the United States; and some 4 times the total amount of money expended by the
federal government for the past 20 years on all rivers and harbors projects, flood
control projects, and reclamation projects combined.

Martin, Proposed Federal Highway Legislation in 1955, 44 Georgetown LJ. 221, 281-82

(1956).
27 70 Stat. 374, 23 U.S.C. �� 151-72 (Supp. IV, 1957).
28 Federal-Aid Highway Act of 1958, Pub. L. No. 381, 85th Cong., 2d Sess. (April 16,

1958).
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priations for the Interstate Highway System by $800 million�this

increase being apportioned over the years 1959 through 1961. While

the primary purpose, of course, of the 1958 bill was to extend construc

tion appropriations for primary and secondary highways to 1960 and

1961, the additional money appropriated for 1959 may well have been

authorized with the thought of giving immediate relief to the existing
depressed economy.
Due to the far-flung nature of the Interstate System, the Administra

tion plan would reach into every state in the Union. The scope, direction

and primary emphasis of this program would have tangible effects upon
state financing and road construction programs for years even though no

state matching was required. The method of allocating funds, the dis

position of labor wage and hour disputes, the acquisition of rights-of-way
and the reimbursement of utilities for relocation costs would likewise

impinge upon national-state relationships.
In addition, the 1958 act provides for federal intervention in a novel

area. It is declared to be a national policy to encourage and assist the
states in controlling the erection and maintenance of outdoor advertising
signs adjacent to the Interstate System. This "encouragement and as

sistance" takes the form of increased financial aid to any state which
enters into an agreement with the Secretary of Commerce to regulate
the erection and maintenance of these signs in accordance with the
national standards to be promulgated by the Secretary. Clearly, the
object is to utilize federal subsidy to impose the national will upon the
states in an area which has in the past been subject only to state regula
tion. There is little doubt that the states will succumb to the temptation
of trading a bit of sovereignity for cash-in-hand.
The 85 th Congress considered many bills to provide assistance to the

states in financing public elementary and secondary school construction.29
The three most prominent proposals were S. 889 which enjoyed Adminis
tration sponsorship, H.R. 1, an opposition measure, and H.R. 4656, a

compromise bill.30 All three were the subject of acerbic debate and
wildly contrary comment in the public press.
29 Thirty-one bills were presented to the House of Representatives and referred to

Committee during its first session. United States House of Representatives Legislative
Calendar, Committee on Education and Labor, 85th Cong., 1st Sess. (1957). Since the
beginning of the second session federal aid to school construction has been the subject of
the following bills: S. 3216, S. 3179, H.R. 10952, H.R. 10913, H.R. 10490, H.R 9731 85th
Cong., 2d Sess. (1958).

30 H.R. 1 has been defeated (103 Cong. Rec. 11558 (1957) ) while S 889 and H.R. 4656
are at present in Committee awaiting action.
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S. 889 authorized appropriations of $325 million annually for four
years; H.R. 1 authorized $600 million annually for six years; and H.R.
4656, $400 million annually over a four-year period. Under S. 889, each
state would be allocated funds on the basis of: (a) the number of school-
age children (5-17 years); (b) the state income per school-age child;
and (c) the state's financial effort for school purposes. H.R. 1 authorized
funds to be allocated to each state directly on the basis of its school-age
population (5-17 years) in proportion to the total of the school-age
population of all the states. H.R. 4656 combined the school-age popula
tion formula with the state's total of individual incomes reduced by the
relative state financial effort for school purposes.
The Administration bill would require state matching on a sliding scale

for a national average of 50 : 50. However, as a matter of fact, the state
with the lowest income per child would have to put up only about one
dollar for every two dollars in national money, while the state with the
highest income per child would put up two dollars for every dollar in
national funds. H.R. 1 provided that no state could receive payments in
excess of the amount expended within that state on school construction
from state and local funds. The compromise bill contained no matching
requirements. All three bills authorized the United States Commissioner
of Education to purchase local bonds, and provided for assistance to

school-building financing agencies. S. 889 and H.R. 4656 also authorized
an appropriation of $20 million over a four-year period to help the states

defray administrative expenses. H.R. 1, however, did not provide for

payment of state administrative expenses.
The bare recital of these tightly interwoven national-state financing

plans implies an uncertain but inevitable degree of national interference
in many state governmental functions. The states are assured, however,
of an absolutely irreducible minimum of jurisdiction since the bills pro
hibit the direction, supervision or control of the personnel, curriculum or

program of any school by the national government. The state is a mere

bit player in the program to educate its children.
The real measure of national control is even greater than we have thus

far indicated since all the bills provided for approval of state plans by
the United States Commissioner of Education. S. 889 required that the
National Commissioner of Education approve each state's plan for the
administration of the funds. The plan submitted must describe the steps
taken toward full utilization of school facilities and state and local finan
cial resources, modification or removal of restrictive tax and debt limits,
statewide school construction standards and other like matters. H. R
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4656 contained similar provisions; the requirements for the state plan in

H.R. 1 were somewhat less detailed. In all three cases, the Commissioner
could not disapprove a state plan without giving the state agency an op

portunity for a hearing. In H.R. 1 appeals from the Commissioner's de

cisions were to be taken to the United States district courts and from

thence to the United States courts of appeals and the Supreme Court in

the usual manner. The other two bills provided direct access to the courts

of appeals and further review in the Supreme Court by certiorari or cer

tification. There is no recognition here that the state is a sovereign dealing
with another sovereign rather than a beggar seeking alms. The bit player
must approach the manager hat-in-hand.
There is bitter talk, in and out of Congress, that states which have

not complied with the Supreme Court desegregation mandate31 will be

deprived of national school aid. It has been proposed to legislate such
exclusion by amendment to the school aid bills.32 It has also been urged
that such an amendment is unnecessary since the national government
cannot legally extend financial aid to segregated schools as long as the

Supreme Court decision stands. Setting aside all politico-legal considera
tions, one fact stands out clearly. Public school education has always
been regarded as peculiarly within the province of the state governments.
Consequently, if a national school aid law should prescribe, even by
indirection, who goes to public school, where and with whom, then the
national money spending power will have exercised an unprecedented
control on a governmental function previously thought to belong ex

clusively to the states. Stripped of emotional content, that is the fore
seeable impact of the extension of national school aid to segregated areas.
The wisdom of the Supreme Court's desegregation mandate, the con

stitutional issues which it raises, as well as the legality of giving national
funds for segregated education are beyond the scope of this paper.
Several common-sense observations suggest themselves, however. We
do not have sufficient schools to accommodate all our school-age children
and a great many of the schools we do have are substandard because
of overcrowding and many other factors. Public school education is
simply not producing enough men and women who are prepared to live
in, and contribute to, the atomic age. It is possible that Russia has an
insurmountable lead in the education of scientific personnel and that
there is nothing we can do to draw even�much less get ahead. Educa-

31 Brown v. Board of Education, 347 U.S. 483 (1954).
32 For an example of proposed legislation to this effect, see H.R. 161, 85th Cone 1st

Sess. (1957).
6''
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tion in the sciences is, of course, the primary responsibility of our colleges
and universities. Preparation for these institutions of higher learning is,
however, a major task of elementary and secondary schools which they
are unable to carry out in the present circumstances.
The standards of public school education must be raised in all the

states. This requires swift action and a great deal of money. Even if
we cannot win the race, self-preservation demands that we be as close
a second as possible. The luxury of postponing action while we debate
which level of government shall be held responsible for the schools is
no longer available to us. Education is everybody's first responsibility,
certainly more important than new roads, better hospitals and more air
ports. Yet the Administration has determined to spend more than $2.5
billion per year for ten years on highways and only $325 million annually
for four years for education.
In the preceding pages we have discussed the history, nature and scope

of national financial aid to the states. In two specific instances, our in
quiry has been somewhat detailed in order to emphasize the impact of
such aid plans on state functions. The national grants are thus revealed
to have been designed to meet specific and particular needs without any
master plan or grand strategy to serve as a permanent guide. The
resultant lack of consistency and cohesive policy has often been criticized
as a serious weakness of these national programs. We suggest that this
apparent defect may well be considered a virtue. The intermittent charac
ter of the aid plans gives the state governments time to consolidate their

jurisdiction in areas not yet affected and to regain lost sovereignty upon
the withdrawal of the national government from particular projects. This
failure of the national government to formulate its programs on a long-
range basis has also forced the states to look to their own long-term
interests and has thus prevented them from falling completely into habits
of subordination and deference to external initiative and guidance.33
The over-all effect has been to conserve rather than destroy state power.

Since we are to have national aid, let it be on a sometime basis. Let

each plan meet a particular need and then let it vanish. But, even specific
programs can be drafted, enacted, and administered with an awareness

of the future needs and plans of individual states. Congress should more

33 We have used the expression "habits of subordination and deference to external initia

tive and guidance" earlier in this paper to describe a particularly subtle form of national

impact on state functions. It is borrowed from the report of the Commission on Inter

governmental Relations where it was used in quite a different context. See Report of the
Commission on Intergovernmental Relations, supra note 2, at 67.
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often plan ahead so as to permit adequate formulation of state budgets.
National administrators need to be educated in state policies to provide
for more flexible adjustment to such policies. State and national ad

ministrators must have more discretion in order to promote greater^ co
operation and wiser administration at both levels. Such small things
would do much to increase the effectiveness of national aid programs
and would make them more agreeable to the states by diminishing the

dominance of the national government.
In the present age then, we find a firmly established, working federal

ism solidly based on a policy of cooperative effort between the state and

national governments. Out of conflict, out of a continuous tug of war

between the two levels of government, the national government has

emerged as the dominant member of the team. There are signs, however,
of a resurgence in the states, of a regained governmental vigor, signs that
portend an imminent redistribution of power between the several states
and the central authority. These are healthy signs that our federal sys
tem of government is prepared to enter a stable and productive maturity.

V

Reflections on the Future

The national government has already acquired too much power over
too many state governmental functions. The problem for the future is
to reverse this trend without significantly weakening the central govern
ment and without curtailing the national-aid services which the states
have come to need. The obvious answer is that the states must learn to

govern themselves more adequately and to provide more of the services
they require. All states have recognized this and many have undertaken
to do something about it. State constitutions are being revised to permit
better coordination of executive, legislative, and judicial functions. Legis
lative processes and procedures are undergoing modernization; executive
departments are being streamlined for greater efficiency. States are

overhauling their revenue producing resources, establishing more ade
quate planning and resource agencies and taking a long, close look at
the autonomy, or lack of it, of their own political subdivisions. Stronger
state government is the key to enlarged state participation in the total
task of governing the Nation.
Many states are also showing an increased interest in a promising

governmental device which has been too long neglected. This is inter
state cooperation, sometimes called "federalism without Washington."Historically, joint state action has taken four forms: (1) interstate
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compacts and agreements, (2) uniform state laws, (3) reciprocal or con
tingent legislation, and (4) interstate administrative cooperation. All
four forms are in present use.34 Development of terminal and trans
portation facilities, maintenance of an interstate park, forest fire
protection, water supply and water pollution control, marine fisheries,
conservation projects, and various aspects of higher education are

among current activities conducted through some form of interstate
arrangement.35
The possibilities are nearly infinite. There is no constitutional bar

to interstate cooperation, the only limit is the will of the states to par
ticipate. Regional interstate arrangements can do much to meet com
mon social and economic needs now met only with national assistance,
and there is little danger of a state losing sovereign power in these ar

rangements. On the contrary, there is every likelihood that each state
will gain strength.
Federalism has been good to us. But, it is neither a generous gift from

a bountiful God to be accepted as our just due nor is it an immutable
policy already fixed by prior events. We must work at federalism and
we must adapt it to changing conditions. It should be self-evident that
the strength of this federation depends on strong, individual state govern
ments working with a strong central government. When this situation
comes to pass, the several states can accept national subsidies without
fear of losing their sovereign identities.

34 Report on Federal-State Relations By the Council of State Governments, supra note

1, at 43-44.
35 Report of the Commission on Intergovernmental Relations, supra note 2, at 46.
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NOTES
A SURVEY OF PROCEDURAL PRESUMPTIONS IN

THE DISTRICT OF COLUMBIA
PART III*

PRESUMPTIONS IN DOMESTIC RELATIONS
IN THE DISTRICT OF COLUMBIA

I

Introduction

The law of domestic relations is rooted in the strong public policies
of preserving the peace of the family, preventing the disturbance of in
heritance and property rights, and protecting the status of children. In
order to effectuate these policies, the courts have utilized procedural
presumptions to a marked degree. The scope of this Note is to recognize
those presumptions that are operative in the District of Columbia today
and to discuss their procedural effect.
Due to the many presumptions in the field of family law, a single case

may become procedurally confused by the interaction of several pre
sumptions. Each individual presumption may either conflict or lend sup

port to another operating within the case. In addition, a presumption
is apt to lose much of its procedural value since most litigation within
the field under consideration is on the equity side of the court. Here, in
domestic relations problems, individual considerations often are favored
at the expense of uniformity of procedure.
In this Note, we shall consider in detail two of the most frequently

applied presumptions. These are the presumption of legitimacy of a child
born in wedlock and the presumption of the termination of a prior
marriage by death or divorce. Other presumptions found in the District
of Columbia will be mentioned briefly, although their procedural effect
is obscured by a paucity of cases. However, this deficiency may be

partially remedied by a recognition of the fact that, in the entire field,
all courts are influenced by the same social policies. A detailed study of

the two main presumptions will serve to indicate how the courts in the
District would apply presumptions which occur less frequently.
* Part I of this survey can be found in 45 Georgetown L.J. 410 (1957), containing the

following Notes: A General Discussion of the Theory of Presumption, at 412 ; Motor Vehicle

Presumptions Imputing Tort Liability in the District of Columbia, at 429; and, Res Ipsa

Loquitur in the District of Columbia, at 475. Part II can be found in 46 Georgetown L.J.
73 (1957), containing the foEowing Notes: Presumptions and the Burden of Proof in Will

Contests in the District of Columbia, at 73 ; and, Presumptions of the Negligence of a

Bailee in the District of Columbia, at 146.
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II

The Presumption of Legitimacy

One of the strongest presumptions known in the law is that a child

born to a married woman is presumed to be the child of the mother's

then husband.1 At early common law the presumption was conclusive

in absence of proof of an actual physical impossibility of the husband's

being the child's father.2 Thus, it was a rule of substantive law that

upon the establishment of the basic facts of a marriage with a husband

physically capable of fathering children, any children born to the wife

were conclusively presumed legitimate.3 This strict rule has been logi
cally reduced in all jurisdictions of the United States to the force of a

rebuttable presumption.4
Basic to an understanding of the procedural effects of the presumption

is its social significance. There is a strong public policy exercised by
the courts in protecting the legal status of children,5 and legislation which

provides such protection will be interpreted most liberally to insure this

end.6 For a like reason, the presumed fact of legitimacy is not due solely
to a logical conclusion, drawn from the basic facts, but is largely
the result of this policy.7 Because of this, the effect of the presump
tion varies with the type of litigation in which it is found.
The presumption has been found to operate in three types of litigation

in the District of Columbia: (1) in inheritance contests, where inherit
ance status depends on the legitimacy of the child,8 (2) in divorce cases

1 9 Wigmore, Evidence � 2527 (3d ed. 1940) (hereinafter cited as Wigmore).
2 Schatkin, Disputed Paternity Proceedings 20 (3d ed. 1953) . If the husband was

within the four seas of England, the conclusive presumption would fail only by a showing
that the husband was impotent, sterile or before the age of puberty.

3 9 Wigmore � 2527. Concerning the procedural effect of a conclusive presumption see

Note, 45 Georgetown LJ.-410, 415 (1957).
4 1 Schouler, Marriage, Divorce, Separation and Domestic Relations � 699 (6th ed.

1921). See cases cited in Annot, 7 A.L.R. 329 (1920). In England, the case of Pendrell
v. Pendrell, 2 Strange 925, 93 Eng. Rep. 945 (K.B. 1732) indicates a shift in the conclusive
nature of the presumption so that today the presumption is rebuttable in that country.

5 See Note, 30 Colum. L. Rev. 734 (1930). "The presumption of legitimacy appears to
be a rule of evidence founded more on the desirability of the result sought to be obtained
thereby than on factual probability." Id. at 735.

6 See Jennings v. Webb, 8 App. D.C. 43, 54 (1896). Here the court inferred legal mar
riage from long standing cohabitation in order to declare the children legitimate.

7 McCormick, Evidence � 309 (1954) (hereinafter cited as McCormick) ; Note, 30
Colum. L. Rev. 734, 735 (1930).

8 Thomas v. Murphy, 71 App. D.C. 69, 107 F.2d 268 (1939). It should be noted that
the added presumption of a valid marriage is implied here.
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as a collateral issue,9 and (3) in bastardy proceedings as an affirmative
defense.10 In the first type, the presumption is the strongest since the
parents are usually no longer living to testify.11 In the second type,
where adultery is the usual ground, the presumption prevails over certain
other testimony, but it is not so strong as in the inheritance cases.12 In
the third type, the nature of the bastardy proceeding demands that the
presumption, although still a strong one, be less difficult to destroy.13
The extent of this rebuttal evidence will be discussed in detail. At this
point, it is sufficient to state that today, in the District of Columbia, the
presumption of legitimacy is rebuttable and that the amount of evidence
necessary to rebut it depends upon the nature of the litigation.
There is hopeless confusion among the authorities concerning the pro

cedural effect of presumptions. A general discussion of the theory of

presumptions is found in Volume 45 of the Georgetown Law Journal,14
pointing up existing uncertainties and inconsistencies in the application
of presumptions. The presumption of legitimacy as applied in the Dis
trict is not exempt from these conflicts.
In bastardy proceedings, the courts refer to the presumption when in

actuality a true presumption does not exist. In order to have the proce
dural effect of a true presumption, the proponent of the presumption
must have the burden of persuasion,13 whereas in these proceedings the

party who benefits from the presumption is the defendant, who does not

bear this burden. However, because the courts do discuss the presump
tion and attempt to apply it, the strong policy involved is portrayed and
indicates how the presumption would be applied in situations where it
would benefit the party with the ultimate burden of persuasion.
The presumption is correctly applied in the maintenance cases, where

the proponent of the presumption has the burden of persuasion.16 But

9 Beach v. Beach, 72 App. D.C. 318, 114 F.2d 479 (1940).
10 Peters v. District of Columbia, 84 A.2d 115 (Munic. Ct. App. D.C. 1951).
11 See Jackson, The Formation and Annulment of Marriage 36 (1951). The author dis

cusses reasons why the issue of legitimacy is seldom raised after the parent's death.
12 Howard v. Howard, 72 App. D.C. 145, 112 F.2d 44 (1940). The court here declares

that only in an exceptional case will a child be declared illegitimate in a preliminary hearing.
13 See Peters v. District of Columbia, 84 A.2d 115 (Munic. Ct. App. D.C. 1951).
14 45 Georgetown L.J. 410 (1957).
I5 Falknor, 1952 Am. Surv. of Law 723 (1952). It is certainly orthodox to say that the

function of a true presumption is to relieve the party on whom the burden of persuasion
rests of his duty to go forward with the evidence in the first instance. In other words, the

presumption shifts the burden of going forward. This burden would otherwise remain with

the party bearing the ultimate burden of persuasion.
16 Howard v. Howard, 72 App. D.C. 145, 112 F.2d 44 (1940).
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in these cases, the exact procedural effect is difficult to determine because

these cases are tried without juries and no instructions are available.

In the bastardy cases, where written records are not available, dis

cussions with those who work with the presumption in the Juvenile
Court have proved helpful in determining how the presumption is applied
in the District.

1.

Creating the Presumption
A. Nature of the Presumption. A presumption is created by estab

lishing certain basic facts. The procedural effect resulting from the

establishment of these facts depends on the nature of the presumption,
i.e., whether it is conclusive, mandatory, or permissive.17 An examination
of the case of Peters v. District of Columbia19 indicates the nature

of the presumption of legitimacy in this jurisdiction. In that case the

complainant, a married woman, accused the defendant of being the father

of her child. Complainant testified to having intercourse with defendant

during the period of possible conception. It was also brought out that com
plainant's husband, although living elsewhere, made weekly visits to her

during that period. The Municipal Court of Appeals of the District of

Columbia, in reversing the jury's finding for the complainant, held that
the presumption of legitimacy may be rebutted only by a proper and
sufficient showing of the husband's non-access. The court further held
that since that burden had not been sustained here, the verdict should
have been directed for the defendant.19 From this decision, it is clear
that the court is attempting to apply the presumption of legitimacy for
the benefit of the defendant when the defendant does not have the
burden of persuasion on this issue. The result is that the plaintiff has
a stronger burden of persuasion. Although the presumption is not cor

rectly applied in these bastardy proceedings, the cases serve to indicate
the strong policy upon which the presumption is based and, more im
portant, how the presumption would be applied in a case where it would
have procedural effect mentioned in the preceding paragraph.
B. Proof of the Basic Facts. The presumption of legitimacy arises

from proof of the basic fact that the child was born during the lawful
marriage of the mother.20 The proponent who relies upon the presumption

17 See Note, 45 Georgetown LJ. 410, 415-16 (1957).
18 84 A.2d 115 (Munic. Ct. App. D.C. 1951).
19 Id. at 119-21.
20 Note, 33 Harv. L. Rev. 306, 308 (1919). See Tillinghast v. Tillinghast, 58 App. D.C.

107, 25 F.2d 531 (1928).
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has the burden of proceeding and must introduce evidence to establish
the basic facts.21 Of course, the opponent of the presumption may rebut
the basic facts, as in all presumptions, by disproving the marriage or the
birth of the child during such marriage, but the burden of persuasion
is on the proponent.22 At this point, if no reasonable man could believe
that the basic facts exist, then the proponent has failed to sustain his burden
of proceeding and verdict will be directed for opponent.23 But if reason
able men could believe the basic fact of birth of the child during the
wedlock, the proponent has made out a prima facie case. Hence, there
can be no directed verdict for the opponent, although the jury may reach
a deliberative verdict for either party. Assuming further that the basic
facts are established by the pleadings, stipulation, or even by overwhelm

ing evidence, then the presumption arises and the opponent has the
burden of proceeding with the evidence to rebut it.24 If he fails to do so

or fails to offer sufficient evidence, verdict may be directed for the

proponent.25
Cases in which the basic fact is at issue often occur in will contests.

In Thomas v. Murphy,26 the issue of legitimacy arose after the death of

plaintiff's parents. In 1904, the parents had agreed to become husband
and wife and commenced to cohabitate. The husband was already mar

ried and was not divorced from his first wife until 1918. The plaintiff
was born in 1905. In order to declare defendant legitimate, the court

presumed that the parents intended matrimony as soon as they lawfully
could. Although the presumption of legitimacy is not precisely mentioned,
the court presumed the basic facts of marriage in order to establish the
legitimacy of the plaintiff.27 Cases from other jurisdictions indicate more

strongly that legitimacy will be attacked with little effect after the death
of the parents.28
21 9 Wigmore � 2487.
22 Note, 45 Georgetown LJ. 410, 418 (1957).
23 Id. at 419.
24 Id. at 422. Whether the proponent's burden of proceeding has been satisfied is a

question solely for the judge. Although the proponent has the burden of persuasion on the
basic facts, the judge could rule that reasonable men are compelled to conclude that the
child was born during marriage and the issue would never reach the jury.

25 9 Wigmore � 2495.
26 71 App. D.C. 69, 107 F.2d 268 (1939).
27 Id. at 71, 107 F.2d at 270. The court refuses to interpret a statute in such a way

as to declare children illegitimate.
28 No question is better settled than that illegitimacy will be found only with difficulty

after the death of the parties. Every presumption is indulged in favor of legitimacy especially
after death or a long period of time. Williams v. Williams, 226 Ky. 13, 10 S.W.2d 477
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It can be seen that the basic facts which create the presumed fact of

legitimacy are not difficult to establish.29 Thus, an opponent of the pre

sumption should not rest his case on a mere attack of the basic facts,
hoping to prevent the presumed fact of legitimacy from arising and

risking a directed verdict for the reasons previously mentioned. As a

practical matter, the opponent's strongest case is in rebutting the

presumption.
2.

Rebutting the Presumption
A. Basis for Rebutting. The clearest statement concerning the type

of evidence which is admissible in the District of Columbia to rebut the

presumption of legitimacy is found in the Peters case, supra. The court

therein delineated the methods of rebuttal:

[T]he common law presumption may be overcome by a proper and sufficient show

ing that the husband was (1) impotent, (2) entirely absent, (3) absent during the

period of conception or (4) only present under such circumstances as afford clear

proof that there was no sexual intercourse.30

This case was tried under the provisions of a statute which allows a

married woman to charge the putative father for support of her child.31
The court recognizes that in order to fulfill the purposes of the act,
an insurmountable burden should not be placed on the Government
before the presumed fact is destroyed.32 Although the standard set
down in the Peters case is similar in all cases where the presumption
is found, the burden placed on the opponent of the presumption differs.

(1928) ; Tyson v. Raines, 16S La. 625, 115 So. 803 (1928) ; Russell v. Russell, 118 S.C.
420, 110 S.E. 791 (1922).

29 Although few cases are available in the District of Columbia where the opponent
has rebutted the basic facts of birth during wedlock, statutes have precluded certain attacks.
D.C. Code Ann. �� 16-407, 408 (1951) legitimatizes issue of marriages declared void because
of idiocy or lunacy or of those dissolved by divorce. D.C. Code Ann. � 18-106 (1951)
provides that antenuptial children may be legitimatized by marriage and acknowledgement.
In the Peters case, previously mentioned, a voluntary separation did not affect the basic
facts and in the Thomas case, a valid marriage was inferred in order to strengthen the
basic fact.

30 84 A.2d at 118-19.
31 D.C. Code Ann. � 11-953 (Supp. 1956).
32 This standard

preserves and protects legitimacy as far as reason and common sense permit and as
far as the child and society have a reasonable right to expect. At the same time it
does not place too great a burden on the Government when it requires a practical evi
dentiary showing to overcome the presumption of legitimacy.

84 A.2d at 119.
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The question becomes: In what way may the husband's non-access be
shown?

1. The Uncorroborated Testimony of the Mother. For many years
it was universally held that neither husband nor wife were competent to
testify as to the husband's non-access in order to rebut the presumption
of legitimacy. According to the Lord Mansfield rule such evidence should
be excluded on the grounds of decency, morality, and public policy.33
But with the passage of the bastardy acts and the allowing of a married
woman herself to commence an action, it is obvious that if the married
woman is not allowed to testify as to her husband's non-access during
the period of gestation,34 the action will fail. This logic has been followed
in the District of Columbia which now holds that in bastardy proceed
ings, the uncorroborated testimony of the wife is sufficient to rebut the

presumption.35 But it should be noted that her testimony is of itself
not conclusive. In the Peters case, where the wife testified concerning
non-access, evidence which indicated that the husband had access

strengthened the presumption.36 However, in the case of Murphy v.

District of Columbia37 the testimony of the wife that her husband was to

the best of her information in a mental institution was sufficient to rebut
the presumption in spite of "other testimony, some of it corroborating
the complainant and some casting doubt on her testimony."38 It becomes

apparent that the proponent of the presumption, who is the defendant
in a paternity suit, may see the presumption disappear solely on the

testimony of the child's mother, the complaining witness. Because of
this fact, defendant is given opportunity for extensive cross-examination
in order to impeach the complaining witness39 or establish the husband's

33 Goodright v. Moss, 2 Cowp. 591, 98 Eng. Rep. 1257 (K.B. 1777).
34 The period of gestation is not definitely stated in District of Columbia cases, but in

Peters v. District of Columbia, 84 A.2d 115, 118 (Munic. Ct. App. D.C. 1951) it is indi
cated that the period of possible conception is 41 days. This period is apparently 20 days
before and 20 days after the date which is 270 days before the child was born. See also

Thomas v. United States, 74 App. D.C. 167, 171, 121 F.2d 90S, 909 (1941).
35 Hassler v. District of Columbia, 122 A.2d 827 (Munic. Ct. App. D.C. 1956) ; Murphy

v. District of Columbia, 85 A.2d 805 (Munic. Ct. App. D.C. 1952) ; Peters v. District of

Columbia, 84 A.2d 115 (Munic. Ct. App. D.C. 1951).
36 84 A.2d at 120.
37 85 A.2d 805 (Munic. Ct. App. D.C. 1952).
38 Id. at 806. Apparently the "other testimony" referred to was not sufficient to estab

lish access as it was in the Peters case.

39 Schatkin, Disputed Paternity Proceedings 552 (3d ed. 1953). On the subject of cross

examination the author states

A skillful and patient cross-examination, like the action of water which eventually
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access.40 In the District, it appears that the rules of relevancy will be
stretched to allow the credibility of the complaining witness to be tested.

In the case of Ellison v. United States41 the court held that evidence of

access outside the period of gestation should have been received.

[T]he question of paternity may be clouded or confused by bringing in proof of

either intimacies remote from the time of conception. But we are satisfied that this

defendant should have had an opportunity to develop when the admitted intimacies

took place and to establish if he could that such acts of complainant continued
until the child was conceived.42

However, evidence which merely tends to question the witness' chastity
will not be admitted.43
It is thus apparent that the Lord Mansfield rule has been completely

overthrown in the District cases under the bastardy act, but traces of it

still remain in other litigation. In the case of Mcintosh v. Benjamin,44
the wife sued defendant on an oral contract promising support for her

child, born during her marriage. Although husband and wife were living
under the same roof at the time of the child's conception, they attempted
to testify that they had had no marital intercourse during that time, and
that defendant was the father of the child. The Court of Appeals would
not allow such testimony.45 Although the court states no reasons, it ap
pears that the Lord Mansfield rule is being applied.46
Although no other District cases are in point, it would seem that only

when dealing in cases under the bastardy act will the forces rebutting the
presumption be strong enough to overcome the public policy in favor of
legitimacy and Lord Mansfield's rule.

wears away even stone, will leave its mark on the woman's testimony. The intelligent
cross-examiner may succeed in creating the necessary doubt to shake the court's faith
in the mother's veracity.
40 As to non-access testimony generally Schatkin remarks
[T]he statutory permission for a married woman in affiliation cases to give direct and
exclusive testimony of non-access, does not change or alter the rule of law that proof
of non-access, successfully to rebut the presumption of legitimacy, must be of the
highest persuasive degree and cogency.

Id. at 555.
41 85 A.2d 917 (Munic. Ct. App. D.C. 1952).
42 Id. at 918. Although the presumption is not involved in this case, the courts have

made no distinction in cross examination under the bastardy act between married and
single woman complaining witnesses.

43 Thomas v. United States, 74 App. D.C. 167, 121 F.2d 905 (1941).
44 94 U.S. App. D.C. 410, 219 F.2d 27 (1954).
45 Id. at 411, 219 F.2d at 28.
46 In the Peters case the court held that the evidence was not sufficient to conclude

husband's non-access but in the Mcintosh case, the court says that husband and wife "can
not be heard to say" that they had no relations. Ibid.



482 The Georgetown Law Journal [Vol. 46: p. 474

2. Testimony of the Husband and Others. There are no District
cases under the bastardy act where admission of the husband's testimony
to rebut the presumption was at issue. However, it seems logical that his
testimony should be received for the same reasons that the wife's is
accepted.47
The weight of the husband's testimony in a maintenance suit was

clearly shown by the case of Howard v. Howard.** In this case the wife
brought action for support pendente lite for herself and her child. The
husband defended by denying paternity of the child and offered proof
that at the time of the child's conception he was sterile. The court in

granting the maintenance for the child said:

[W]e are of the opinion that, at this stage of the proceeding, the child must be
regarded as legitimate. Indeed, since the consequences to both child and mother of
even a transitory imputation of illegitimacy are obviously more serious than imposi
tion of temporary financial liability on the husband, the latter alternative commends
itself as the salutary disposition.49

Although the above statement was made concerning a preliminary hear

ing, it does show the strength of the presumption. Here, unlike the
cases under the Bastardy Act, the presumption favors the one with the
burden of persuasion and operates normally. Apparently, it is not re

butted by substantial evidence. It may even be strong enough to shift
the burden of persuasion. Concerning the testimony of others in re

butting the presumption, in the case of Murphy v. District of Columbia,
tried under the bastardy act, the testimony of the defendant that he had
had relations with the child's mother, was a strong factor in establishing
the child's illegitimacy.50
Although no cases are decided on the point, the fourth test for re

butting the presumption mentioned in the Peters case51 would imply that

testimony of third parties would be admissible to prove that the husband
was present only under such circumstances as to preclude access. In

short, there seems to be no reason why testimony of third parties re

butting husband's access should be inadmissible.52
3. Evidence of Resemblance. A strong resemblance of the child to an

47 However, the husband of the complaining witness very seldom appears in court in

bastardy proceedings.
48 72 App. D.C. 145, 112 F.2d 44 (1940).
49 Id. at 147, 112 F.2d at 46.
50 85 A.2d at 806.
� 84 A.2d at 119.
52 It is submitted, however, that in an inheritance dispute where neither parent is liv

ing, the courts would not look with favor on such evidence of third parties.
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accused father is recognized in some jurisdictions as admissible evidence

tending to rebut the presumption.63 Surely all jurisdictions would allow

evidence of strong racial characteristics in the child, which are not

present in either husband or wife, to be admitted.54 In the District of

Columbia a child may be exhibited only when old enough to possess
settled features peculiarly characteristic to the alleged father.55 But no

evidence of non-resemblance, unless peculiar or striking, may be ad
mitted56 nor resemblance to others not established as having had relations
with the mother.57 Such evidence is most useful under the bastardy act

but, except in severe cases, it is not sufficient of itself to rebut the

presumption.
4. Blood Test Evidence. According to scientific authority, one of the

most conclusive ways of rebutting the presumption of legitimacy is

through the use of blood tests.58 However, the courts in many jurisdic
tions are loath to accept such tests. It is claimed that since all blood falls
into four types and a child inherits his blood type from his parents, it
can be determined by blood test whether a husband or a defendant in a

bastardy case is precluded from being the father of the child.59 Beach
v. Beachm is the leading District of Columbia authority on blood tests in
this field. Here, the wife brought an action for maintenance of her child.
The husband counterclaimed with a charge of adultery and denied pater
nity. The district court ordered blood tests of wife, child, and husband.
The wife appealed from this order. The court of appeals held that since
the blood tests may prove inconsistent with the husband's paternity, they
underlie the issue in controversy. If the child is the husband's, the tests
will prove nothing; if the child is not his, then it would be unjust to
prevent him from proving it.61 It should be noted that this type of evi
dence can only be used in a negative manner, i.e., to disprove paternity. It

53 1 Wigmore � 166.
84 Thayer, A Preliminary Treatise on Evidence at the Common Law 346-47 (1898).

The presumption is not so strong that the mulatto child of a white mother will be ascribed
to her white husband and not to her negro paramour merely because the husband had
access during the period of gestation.

55 Fillipone v. United States, 55 App. D.C. 126, 2 F.2d 928 (1924).
66 Hassler v. District of Columbia, 122 A.2d 827 (Munic. Ct. App. D.C. 1956).
57 Thomas v. United States, 74 App. D.C. 167, 121 F.2d 905 (1941).
58 Schatkin, Disputed Paternity Proceedings 225 (3d ed. 1953).
59 Note, 21 B.U.L. Rev. 144, 149 (1941). See also Comment, 34 Cornell L.Q. 72 (1948).
60 72 App. D.C. 318, 114 F.2d 479 (1940).
61 Id. at 321, 114 F.2d at 482. The court interpreted Fed. R. Civ. P. 35(a) as providing

for the order of blood tests on the theory that the physical capacity of one of the parties is in
controversy.
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cannot be used to positively establish paternity. The District of Colum
bia Code now provides that in bastardy cases the court may direct that
the mother, child, and defendant submit to one or more blood tests to
determine whether or not defendant can be excluded from being the father
of the child. Such results are only admissible where defendant does not

object to their admission.62
B. Quantum of Evidence. Having discussed the types of evidence

admissible to rebut the presumption of legitimacy, the question arises as

to the quantum of evidence necessary to sustain the opponent's burden of

proceeding. If the opponent fails to introduce sufficient evidence to
rebut the presumption, the judge may direct a verdict for the proponent
of the presumption.63
The Peters case declares that the presumption may be overcome by a

proper and sufficient showing that the husband had no access in accord
ance with the four stated tests.64 The term "proper" apparently refers to
the type of evidence, i.e., evidence that "preserves and protects legiti
macy as far as . . . the child and society have a reasonable right to

expect."65 The term "sufficient" refers to the quantum of evidence. But
the term is meaningless without analysis of the judicial interpretation of
what evidence is "sufficient" to rebut the presumption.
In the Peters case, the court held that the opponent of the presumption

had the burden of proving not only that the complaining witness was living apart from
her husband during that period, but (there being no evidence that the husband was

impotent, entirely absent, or absent during the period of conception) that his visits
to her apartment were under such circumstances as to afford clear proof that there
was no sexual intercourse between them.66

Although the wife testified that she and her husband were separated, the
fact that he made frequent visits to her apartment to bring money under

unexplained conditions left the evidence "in such a state that neither
court nor jury could do more than speculate as to whether the presump
tion of legitimacy still prevailed . . . ."67 Thus, the rebuttal evidence was

insufficient and the presumed fact was not destroyed.68
62 D.C. Code Ann. � 11-956 (Supp. 1956).
63 McCormick � 308, Model Code of Evidence, pp. 174-76.
64 84 A.2d at 118-19.
65 Id. at 119.
66 Id. at 120. (Emphasis added.)
67 Id. at 120-21.
68 The cases generally agree that the presumption of legitimacy puts the burden of per

suasion upon the party asserting the illegitimacy and because of the strong reasons of

policy the measure of persuasion is the same as that required in a criminal action. Model
Code of Evidence rule 703 (1942) ; Uniform Rules of Evidence rule 16 (1953).
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In the Howard case the presumption also prevailed despite the hus

band's attempts to rebut it. In that case, the wife's action for mainte

nance of the child was met by husband's denial of paternity. In support
of his claim, the husband introduced medical affidavits alleging that he

was sterile at the time the child was conceived. The court in ruling
against the husband said, "on a preliminary hearing, we think a finding
against a child on the issue of legitimacy could properly be made only in
a most exceptional case, not here presented."69 Here the evidence failed
as much on the grounds of its impropriety as on the grounds of its in

sufficiency. Again the court should have directed verdict for the pro
ponent of the presumption.
In Murphy v. District of Columbia the sufficiency of the evidence to

rebut was questioned. The wife testified to her husband's non-access and
to her relations with the defendant. Other testimony was available, some
of it corroborating her testimony and some casting doubt upon it. The
court held that "viewed as a whole, the evidence was more than sufficient
to justify a finding that the defendant was the father of the child."70 It
becomes apparent that the interpretation of what evidence is proper and
sufficient will vary from case to case.71
C. Summary. Having discussed the types of evidence admissible to

rebut the presumption, and the quantum of evidence which is necessary to
rebut the presumption, it is clear that no rigid tests can be set out; a bal
ancing of interests is necessary. On the one hand there is the strong policy
of preserving and protecting the legitimacy of children; this appears in all
the cases. Opposing this policy, may be the interests of the government
in bastardy proceedings, the interests of a wronged husband in divorce
or maintenance proceedings, and the interests of other heirs at law in
inheritance proceedings. Courts weigh these interests to determine what
type of testimony is proper to receive and what quantum of testimony is
sufficient to rebut the presumption. Thus, the quantum of evidence
necessary to sustain the opponent's burden of proceeding in one case

may be insufficient in another. But the particular issues involved in each
case should indicate how easily the presumption will fall.

69 72 App. D.C. at 147, 112 F.2d at 46.
70 85 A.2d at 806. (Emphasis added.)
71 In the Howard case the court feels that it is more important to preserve the child's

legitimate status than it is to save the husband from some maintenance payments. But
in the Murphy case the presumption gives way in order to charge the defendant with the
child's support.
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3.

Instructions and Final Determination of the Case

Once the presumption is established and the opponent has introduced
sufficient evidence for reasonable men to conclude that it is rebutted, the
burden of proceeding is sustained, and the case is ready for the jury.72
Many of the cases where the presumption of legitimacy arises are heard
in equity without a jury, but cases under the bastardy act are heard
before a jury. The final determination of the case will hinge upon which

party has the burden of persuasion and whether or not he has sustained
his burden, but the same elements will enter into the final judgement
whether the trier of fact is the judge or the jury.
The standard instruction given to the juries in bastardy proceedings

is as follows:

The presumption of legitimacy of the child born in wedlock has been one of the

strongest known to the law. It has been established as the law in this jurisdiction,
however, that this presumption may be overcome by a proper and sufficient showing
that the husband was either impotent, entirely absent, absent during the period of

conception or only present under such circumstances as to afford clear proof that there
was no sexual intercourse.
The burden of overcoming the presumption of legitimacy by making a clear and

convincing showing to your satisfaction, beyond a reasonable doubt, rests with the

Government.73

The first inference from this instruction is that the defendant has some

burden of persuasion on the issue of legitimacy "to be overcome" and that

he is helped by the presumption. In fact, the defendant has no such

burden, and the existence of the presumption merely reflects strong pol
icy. This policy could be better effected by eliminating any reference to

the presumption as such and merely stating that the Government must es

tablish beyond a reasonable doubt that the child is illegitimate by evi

dence that is clear and convincing. In this way the policy can be effected
without leading the jury into understanding that defendant has any bur

den of persuasion. To eliminate this possibility of misleading the jury, it
is probably improper to instruct on the presumption as such.

Another problem pointed up by this instruction is the measure of

proof.74 The instruction uses the terms clear proof, clear and convincing

?2 McCormick � 308. Despite controversy as to whether the burden of persuasion shifts

in a presumption, it is universally agreed that the burden does shift in the presumption of

legitimacy. ,

73 This instruction has not been tested on appeal and is therefore not officially recorded.

74 Note, 33 Harv. L. Rev. 306, 308 (1919) :
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showing, and beyond a reasonable doubt.75 These terms all carry different

connotations. In the bastardy proceedings, which are quasi-criminal,
beyond a reasonable doubt would probably be the correct measure. This

measure would also serve to forcefully express the strong policy behind
the presumption.
An additional reason why an instruction on the presumption is inappli

cable in bastardy proceedings stems from the procedural rule that when

evidence is introduced contrary to the presumed fact, the presumption is

destroyed.76 In these cases the plaintiff, which is the Government, can't
make a prima facie case without initially introducing some evidence which

would contradict the presumed fact of legitimacy.77
The presumption of legitimacy is an easy one to establish; the basic

facts are difficult to rebut. Thus, an opponent should concentrate his

efforts on rebutting the presumed fact. The proponent of the presump
tion has public policy on his side; the courts will not declare a child

illegitimate merely to appease the selfish interests of the litigants before
it. The opponent must carefully prepare his rebuttal to overcome the

public policy arguments supporting the presumption. The diversity of
the decisions discussed shows that elements of individual justice play
a large part in these cases. The presumption of legitimacy provides
necessary protection, and yet, as Mr. Justice Cardozo said, it is "subject
to the sway of reason."78

Ill

The Presumption of Termination of a Prior Marriage

There is little dispute among the authorities or the courts that a prior
marriage should be presumed to have terminated in order that it will
not invalidate a subsequent one. This socially desirable result orig
inally was realized through the interaction of several conflicting pre
sumptions, and the resulting procedural involvement may be illustrated
by a simple example. A, alleging to be the wife of the insured deceased,
attacks the claim of B, who has been designated as wife and beneficiary
by the insured. B enters evidence of her marriage to the deceased, and
a presumption of its validity attaches which is based upon considera-

"[T]he law undoubtedly is that once the fact of birth in wedlock is shown, the
presumption of legitimacy continues until overcome by evidence at least greater than a
mere preponderance." Ibid.
75 Note, 45 Georgetown L.j. 410, 428 (1957).
76 McCormick � 316. However, this rule is best known by its exceptions.
77 84 A.2d at 118-19.
78 Matter of Findlay, 253 N.Y. 1, 7, 170 N.E. 471, 472 (1930).
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tions of innocence, morality, and, in a proper case, legitimacy. A estab
lishes that she had married the deceased four years before the subsequent
marriage. This raises a presumption of its continuance. Hence, the pre
sumptions upon which the validity of each marriage rests are directly in
conflict. The disadvantage of resultant confusion in the litigation from
independent treatment of the presumptions far outweighs any procedural
advantage derived from their presence.
In dealing with this problem of conflicting presumed facts the text

writers have differed in the solutions offered. Thayer suggests that upon
the conflict of any two presumed iacts, since each is contrary to the
other and therefore rebuts it, both presumptions should fall from the
case.79 Wigmore, while refuting the existence of "conflicting" presump
tions and preferring to consider them successive, follows this approach.80
The most logical answer, however, would recognize the basic source of the

presumption and allow the stronger, more solidly based one to prevail
over its competitor. The presumption of validity of the subsequent mar
riage then, since based upon strong considerations of family stability,
inheritance, and legitimacy, would prevail over the presumptions of con
tinuance because the latter is essentially based on trial convenience. In

those situations where the reasoning behind one of the conflicting pre
sumptions is no more substantial than the other, such as where innocence
or legitimacy cannot be ascribed to the subsequent marriage, the pre
sumed facts should disappear. This solution is suggested by Morgan
and McCormick.81
Courts, when faced with conflicting marriages, have for the most part

utilized the sounder approach of allowing the stronger presumption to

prevail.82 Many courts however, have ceased to concern themselves with
the various separate presumptions and have stated the proposition
simply: that, when a prior marriage is raised to defeat a subsequent one,
the former will be presumed to have been terminated by death or divorce
before the creation of the second.
The application of the presumption of termination of the prior mar

riage has been extensive,83 and from an examination of the character

79 Thayer, A Preliminary Treatise on Evidence at the Common Law 346 (1898).
80 9 Wigmore � 2493. See also Model Code of Evidence rules 701(3), 704(2) (1942).
81 Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906, 932

(1931) ; McCormick � 312.
82 Schaffer v. The Estate of Richardson, 12S Md. 88, 92, 93 AU. 391, 392 (1915).
83 Wheeler v. Terrell, 99 U.S. App. D.C. 168, 238 F.2d 29 (1956), cert, denied, 352

U.S. 1018 (1957) (veteran benefit claim) ; Marcus v. Marcus, 173 Ore. 693, 147 P.2d 191

(1944) (separation proceeding) ; Dukes v. Eastern Tar Products Corp., 197 Md. 564, 80
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of the cases utilizing the presumption it is apparent that the scope of this

section must be limited. Suits in equity do not lend themselves to the

drawing of sharp procedural lines. As a result, consideration of such
matters as retention of the presumption upon introduction of any con

trary evidence, and the location of the ultimate burden of persuasion,
both of which questions are illustrated by jury instruction, is necessarily
curtailed. A search of District of Columbia cases reveals that the pre
sumption has been applied only in non-jury litigation.84 Notwithstanding
this limitation, several interesting questions arise. The most basic of
these questions is the determination, initially, of whether the presump
tion is in fact accurately used by the court in the sense of a true pro
cedural presumption. In the veterans insurance benefit cases, to be later

discussed, the presumption is invoked to establish the burden of proof
as to non-termination of the prior marriage, not to shift a burden of

proceeding already established. This use reflects an acceptance of the
social policy upon which the presumption is based rather than a utiliza
tion of the presumption as a procedural tool. Therefore, a true presump
tion does not exist (although the courts utilize the terminology of the
law of presumptions), and the matter has become substantive rather
than procedural. Nevertheless, a consideration of these cases, along with
those discussed immediately below which have correctly used the pre
sumption as such, provides a background against which the creation,
application, and rebuttal of the presumption may be discussed. We now

turn our attention to these considerations and an examination of illus
trative District of Columbia Cases.

1.

The Creation of the Presumption
The case of Di Giovanni v. DiGiovannantonio85 involved a contest be

tween the deceased's half brother, Gabriel, and a son, Anthony, for
letters of administration to the estate of the deceased. The claim of
Anthony was based upon the relationship between himself and the de
ceased, shown by evidence of a common-law marriage between his father

A.2d 39 (1951) (proceeding under workman's compensation act); Schmeizl v. SchmeizI,
184 Md. 584, 42 A.2d 106 (1945) (estate distribution contest). The presumption is held
inapplicable however in a bigamy prosecution. Wright v. State, 198 Md. 163, 81 A 2d 602
(1951).
84 The major area of litigation in which a consideration of the instruction to the juryis possible is that based upon workman's compensation acts. The presumption of termina

tion of the prior marriage has not arisen in the District of Columbia under these acts
85 98 U.S. App. D.C. 147, 233 F.2d 26 (1956).
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and mother. Gabriel alleged that the common-law wife had in fact been
married many years before to one Merlo which union had not been dis
solved until after the common-law relationship was discontinued. The
trial court found that the common-law marriage did exist and held it pre
sumptively valid. In rebuttal, Gabriel introduced testimony to the effect
that the children of the deceased's household, and his common-law wife,
at least after the ten years of common-law relationship, were known by
the surname of "Merlo." In addition, he produced documentary evidence
of a divorce between one Vincenzo Merlo and the deceased's wife. The
decree was rendered sixteen years after the common-law relationship had
ended. The lower court held the presumption of termination not rebutted,
however, and awarded letters to the son. Gabriel's motion for new trial,
based on newly found documentary evidence of the prior marriage, was
denied. On appeal this denial of a new trial was held error.

The trial court apparently had determined that there was sufficient
evidence of the prior marriage, in the absence of documentary proof of
its existence, to warrant the invocation of the presumption of its termi
nation. This being true, the eventual production of formal evidence of
that marriage would not aid the appellant. Accepting this basis for the
denial of the new trial the appellate court stated:
It is true that, where a ceremonial marriage is established and it is shown that one of
the parties was previously married, in the absence of proof on the point it is generally
presumed that the previous marriage was dissolved by divorce or death. It may be

doubtful that any such presumption arises in respect to a later alleged common-law
marriage.66

The court concluded that even if the presumption does arise to aid a

common-law marriage, the proof offered in rebuttal "completely precludes
any presumption that their marriage had terminated at the time of the

alleged common-law relationship."87
If the District of Columbia is deemed to have taken a position against

the availability of the presumption to aid a common-law marriage in
Di Giovanni, it has thereby placed itself among the minority.88 If the

public policy favoring social stability, legitimacy, and presumed morality
is the true basis for the invocation of the presumption of termination,
logic requires that the protection afforded marriages by the presumption
should not be denied to a valid common-law relationship.89

86 Id. at ISO, 233 F.2d at 29.
87 Ibid.
88 See Annot., 14 A.L.R.2d 7, 19 (19S0).
89 Some courts however have taken a strong adverse position:
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Aside from the question of the applicability of the presumption to a

common-law marriage�a question which cannot be said to have been

definitely answered by Di Giovani�the requirements for the raising of

the presumed fact of termination are clear. Proof of successive marriages
to different spouses raises the presumed fact that the earlier marriage
had been terminated, either by death or divorce, before the later one was

contracted. This proof of termination, which normally would be the obli

gation of the second spouse as a part of proving the over-all validity
of the second marriage, by force of the presumption becomes a proof
of non-termination, now an obligation of the prior spouse. Though the

presumed fact is more difficult to destroy where the court's decision
is tempered with legitimacy considerations, it is generally believed un

necessary for the second marriage to have been productive of issue before
the presumption of termination is operative.90 When both marriages are

established the presumption of termination by death or divorce is raised.91

When a marriage is proved according to statutory forms, it will be presumed to be
legal until shown to be illegal. . . . The law is disposed to raise presumptions in
favor of the legality of marriages entered into under legal forms .... The law
merely tolerates a common-law marriage, but does not encourage or favor it.

Lopez v. Missouri, K. & T. Ry. Co., 222 S.W. 695, 697 (Tex. Civ. App. 1920). The

situation referred to by the courts in denying the application of the presumption to the

common law relationship has been one where the parties knew themselves to be living
in adultery. In Di Giovanni however, proof of the marriage itself fails and the presumption
of termination to support it is technically inapplicable. Considering the fact that not all
such marriages are of this illicit nature, to penalize all common-law marriages by denying
the aid of the presumption would seem unwarranted.

90 The argument has been made in defending against the application of the presumption
that it should not be allowed when there have been no children born of the second marriage.
See In re Salvin's Will, 106 Misc. Ill, 173 N.Y. Supp. 897 (Surr. Ct. 1919). However, even
though admittedly aided by considerations of legitimacy (particularly where the separate
conflicting presumptions are weighed against each other), the existence of children is not

considered a basic fact in raising the presumption.
A presumption like unto that which assumes legitimacy is also indulged in behalf of

a second marriage, even though children, the fruit thereof, are not involved. There it
finds its impulse in the law's jealousy for the order of society. But the zeal of the law,
which would prefer to find matrimony rather than vice, increases in its benign extrava
gance when it is called to the defense of legitimacy.

In re Biersack, 96 Misc. 161, 166-67, 1S9 N.Y. Supp. 519, 523 (Surr. Ct. 1916).
91 The presumption of termination of the prior marriage should be effective against the

subsistence of this marriage, not its existence. However, the presumption, or the policy
behind the presumption, is applied often against the proof of the marriage itself. The first
marriage then becomes exceedingly difficult to establish. Di Giovanni clearly indicates
this application. See also Bowman v. Little, 101 Md. 273, 61 Atl. 223 (1905) where the
policy underlying the presumption was also utilized in this manner.
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2.

The Application of the Presumption
As indicated above, the presumption is a two-pronged weapon against

the invalidation of the subsequent marriage. The contestant is placed in
the undesirable position of being required to produce very substantial
evidence of either continuance of life of the former spouse, or the fact
of non-divorce, or conceivably both facts.
When dealing with the first aspect of the presumption, that of termi

nation by death, the courts have been faced with the question of whether
or not the death component is necessarily a derivative of the common-

law presumption of death requiring a seven-year absence, or whether the
application here is independent. Further, the question arises, what effect
does the language of the statutory presumption of death, if any, have

upon this determination? Obviously, if the seven-year common-law pre
sumption is considered applicable, then should the period of separation
from the first spouse be less than this period, the contestant need not

prove the continued life that would otherwise be required. In this case a

presumption of continued life would normally not be applied since it
would be easily overcome by the weightier conflicting presumptions oper
ating to validate the subsequent marriage.92
Wigmore quite strongly suggests that the arbitrary application of, and

restriction to, a seven-year period in dealing with even the orthodox pre
sumption of death cannot hope to meet the necessities of all situations;
he advocates a flexible period the length of which would be dependent
upon the specific facts at hand.93 With a few exceptions, the courts have
held the death component of the presumption of termination to be in

dependent of the ordinary presumption of death.94 The fact that the

92 But see Alexander v. Alexander, 36 App. D.C. 78 (1910), discussed infra, which held

the presumption of continuance of life not overcome and applicable in such case.

93 9 Wigmore � 253 lb, d. Wigmore suggests that the period of time which will raise

the presumption be established by statute written specifically for each of the several
factual situations in which the presumption of death may arise. The exclusion clause of

the District of Columbia bigamy statute is of this type:
Provided, that this section shall not apply to any person whose husband or wife has
been continually absent for five successive years next before such marriage without
being known to such person to be living within that time ....

D.C. Code Ann. � 22-601 (1951).
94 Schaffer v. The Estate of Richardson, 125 Md. 88, 93 Atl. 391 (1915) ; Murchison v.

Green, 128 Ga. 339, 57 S.E. 709 (1907) ; Ouzts v. Carroll, 190 Miss. 217, 199 So. 76 (1940).
Contra, McCaffrey v. Benson, 38 La. Ann. 198 (1886) where a statute specifically allowing

remarriage after a ten-year absence was held to preclude the application of the death aspect
of the presumption of termination when a shorter period existed. Other courts have ap-
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period of absence of the spouse is less than seven years is then no bar to

presuming the termination of the prior marriage by death.
The courts of the District of Columbia have had one occasion to con

sider a situation wherein the presumption of termination might have been

raised, and where the period between the last evidence of the existence of

the prior spouse and the time of the second marriage was less than seven

years. In Alexander v. Alexander95 the husband brought suit for an

nulment alleging that, unknown to him, his wife had a living and un-

divorced husband at the time of their marriage. The defendant admitted

the marriage but contended that it was dissolved by the death of the

prior husband before the marriage to the plaintiff. She testified that her

first husband had been in poor health and had moved to California seek

ing recovery. The defendant also testified to the fact that she had re

ceived a letter notifying her of his death enroute to the west coast. The

plaintiff contended that since the period of time had been less than seven

years, the burden of proof was upon his wife to rebut the presump
tion of continuance of life and non-divorce. The court accepted the

application of the presumption of continuance of life but declined to

place the burden of persuasion on the defendant wife. The appellate
court, in affirming the finding of the lower court to the effect that the pre
sumption of life had been rebutted, stated that

while it is true that, in the absence of any evidence whatever as to the whereabouts
of Freeman, the law, within seven years after his departure, will presume that he is

alive, yet this presumption may be removed by credible evidence of his death, how
ever slight.96

The record does not indicate that the defendant-wife contended for
the application of the presumption of termination of the prior marriage.
parently utilized the seven-year presumption but have not required that the total seven years
precede the second marriage; this is possible since the specific time of death is not estab
lished when the fact of death is found by using the presumption. It is presumed to have
occurred before the second marriage. See McCausland's Estate, 213 Pa. 189, 62 Atl. 780

(1906).
95 36 App. D.C. 78 (1910).
96 Id. at 83. The court here declined to apply the presumption of termination and in

stead recognized a presumption of continuance of life of the defendant's former husband.
A shift of the burden of proceeding from the plaintiff, who had alleged the existence of life,
to the defendant-wife resulted. The burden of persuasion, however, remained upon the
plaintiff. The attention of the reader is directed to Groff v. Groff, 36 App. D.C. 560
(1911) where in a will contest, the directing of a verdict, based upon the unrebutted pre
sumption of continuance of life, was affirmed. See also the critical comments concerning
both cases in 2 Mersch, Probate Court Practice in the District of Columbia �� 2373, 2374
(2d ed. 1952).
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Two reasons are evident, the most basic of which has been suggested
in the introduction. The defendant-wife had no burden to prove termina
tion of the prior marriage since the obligation to prove non-termination
is traditionally upon the one seeking annulment; this had been recog
nized by plaintiff in his pleadings. To have applied the presumption in
this case would have been to misapply it.97 This is particularly true since
the policy behind the presumption already has once been applied to the
annulment suit�by substantive law, the plaintiff must prove his case

by "clear, distinct, and satisfactory" evidence.98 Secondly, there was no

reason for her to even argue for a utilization of the presumption con

sidering the unusually low quantum of evidence held necessary to rebut
the presumption of continuance of life operative against her.99
As indicated above, particularly where the period between the last

evidence of the life of the person and the time of suit exceeds seven years,
the courts are prone to apply the presumption of termination in toto.
This is possible since death found by application of the presumption is
in no way presumptive of the time of death.100 But, considering the
soundness of the reasons for not using the presumption in Alexander, it
is doubtful that any conclusion can be drawn as to the position of the
District of Columbia in this matter.

3.

Rebutting the Presumption
The proof of negatives, which is required in overcoming the presump

tion of termination by death or divorce, is in itself a difficult task. Not

withstanding this challenge, most courts require the contestant to produce
an extremely high quantum of evidence before the presumed fact is held

destroyed. The Supreme Court's characterization of the quantum of evi-

97 An application of the presumption was also lacking in a later suit which involved

an annulment cross-bill, Williams v. Williams, 33 F. Supp. 612 (D.D.C. 1940). The period
between the disappearance and the second marriage was here ten years. The court infer-

entially applied a presumption of death, not to sustain the validity of the second marriage
at the time entered into, but to warrant a holding that the impediment to the marriage had

been removed after such marriage which removal allowed a common-law marriage under

District of Columbia doctrine.
98 Wimbrough v. Wimbrough, 125 Md. 619, 622, 94 Atl. 168, 169 (1915).
99 As later cases will indicate, the courts of the District of Columbia have used the

presumption to aid a party who did not have the burden to prove termination. This usage

has occurred in the veterans insurance cases, and is procedurally an improper utilization.
100 Jones v. Metropolitan Life Ins. Co., 73 App. D.C. 92, 116 F.2d 555 (1940) ; Hamilton

v. Rathbone, 9 App. D.C. 48 (1896).
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dence necessary to effect rebuttal, although the factual situation was

admittedly extreme, is not unusual.
In these circumstances every presumption was in favor of the validity and good

faith of the Philippine marriage, and sound reason required that it be not impugned
and discredited through the alleged prior marriage save upon proof so clear, strong
and unequivocal as to produce a moral conviction of the existence of that impedi
ment.�1

The high quality of rebuttal evidence is generally characterized as

"strong, distinct, satisfactory, and conclusive." This phraseology is fol
lowed by many courts including those of the District of Columbia.102
While it appears that the majority of courts utilize this stringent rule,
some jurisdictions require only "a reasonable inference to the con

trary."103 The satisfying of an established standard of proof is not

rigid. The balance of equities will prescribe whether the specific evidence
introduced satisfies the requisite standard of the particular case. Where
legitimacy is involved, for example, evidence otherwise sufficient may not
meet the standard. A New York court has stated:

Illegitimacy cannot be found unless the parties holding the burden of establishing
it complete a chain of evidence which will not only demonstrate the fact and validity
of the earlier marriage and its subsistence at the time of the latter marriage, but
will aggressively exclude every indication or suggestion which might conceivably
rescue the second marriage from invalidity.104

Any series of words intended to be descriptive of the necessary quan
tum of rebuttal evidence does not of itself afford sufficient explanation.
A consideration of the District of Columbia cases with close attention
to the various facts underlying the presumption will provide a more

concrete basis for conclusions. However, before commencing this exam

ination it should be pointed out that the veterans insurance benefit cases,
which are utilized to illustrate the element of rebuttal in our discussion,
presents a situation somewhat similar to that found in the annulment suit.
In these insurance cases, the Government, as plaintiff, brings the suit
in the nature of an interpleader, against both wives, who have claimed
rights under the policy. In contrast to the annulment suits, where
plaintiff-spouse clearly has the burden to show non-termination of the

101 Sy Joe Lieng v. Gregorio Sy Quia, 228 U.S. 335, 338-39 (1913). (Emphasis added.)
102 Harsley v. United States, 88 U.S. App. D.C. 150, 151, 187 F.2d 213, 214 (1951) ;

Osmak v. American Car & Foundry Co., 328 Mo. 159, 168, 40 S.W.2d 714, 717 (1931) ;
Johannessen v. Johannessen, 70 Misc. 361, 364, 128 N.Y. Supp. 892, 894 (Sup. Ct. 1911).
103 Freed v. Sallade, 245 Ala. 505, 508, 17 So. 2d 868, 870 (1944).
104 In re Biersack, 96 Misc. 161, 166, 159 N.Y. Supp. 519, 523 (Surr. Ct. 1916).
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prior marriage, here it cannot be said that either wife has such burden.
It is the presumption that allocates this burden of proceeding as to non-
termination. Therefore, the presumption is not a true procedural pre
sumption at all, but is rather a substantive tool to establish the burden,
not to shift it; a true procedural presumption is correctly invoked to
aid one with the burden of proof on an issue to which the presumption
applies. The end result of the use of the presumption of termination in
these insurance cases then is to give effect to the policy underlying the
presumption by (1) allocating the burden of proceeding to the first wife
and (2) establishing an unusually high quantum-of-evidence require
ment necessary to sustain the issue of non-termination. Even though
the use of the term "presumption" in these cases be considered tech
nically incorrect, however, the evaluation of the evidence "in rebuttal"
(to prove the case) does represent the law of rebuttal of the presumption
in this jurisdiction and may be examined for this purpose.
It is well established in the District of Columbia, as in most jurisdic

tions, that a mere showing on the part of the contestant that he had not

obtained a divorce or that he had not been served for that purpose by
the first spouse is insufficient to effect a rebuttal.105 In United States v.

Warner1�6 the court was called upon to decide a contested claim to a

deceased veteran's insurance benefits. Mary, the first wife, contended
for the application of the presumption of continuance of the prior mar
riage, which had been proved. It was her position that evidence establish
ing that she obtained neither a divorce nor an annulment nor was served
with legal papers for a divorce or annulment met her burden of proceed
ing, and that the burden was now upon the second wife to show that there
was in fact termination of this first marriage.107 Relying upon the lead

ing Maryland case of Schaffer v. The Estate of Richardson,1� the court
held that the contestant had failed to satisfy her burden in this manner.

In affirming this decision, the court of appeals set forth the following
statement of the quantum of evidence necessary to rebut the presumed
fact of termination of the prior marriage:
Few rules are better settled than that "A marriage proved to have taken place is

presumed to be valid until the contrary is proved. Hence a death or divorce necessary
to remove the impediment of a prior marriage is presumed .... While the presump-

105 See Annot, 14 A.L.R.2d 7, 49-50 (1950) and cases cited therein.
106 United States v. Warner, 84 F. Supp. 607 (D.D.C. 1949), aff'd sub. nom. Harsley

v. United States, 88 VS. App. D.C. 150, 187 F.2d 213 (1951).
107 Brief for Defendant Harsley, p. 5, United States v. Warner, 84 F. Supp. 607

(D.D.C. 1949).
"8 125 Md. 88, 93 Ad. 391 (1915).
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tion may be rebutted, the rebutting evidence must be strong, distinct, satisfactory,
and conclusive."109

Even greater insight into the burden of the contestant is derived from the

court's concluding remarks:

By claiming to be the widow of the insured the appellant is claiming in effect that

the marriages between the insured and Jean Warner, between the insured and the

appellee, and between the appellant herself and Harsley, were bigamous, and that the

son of the insured and Jean Warner is illegitimate. The principles we are enforcing
avoid such results in many cases.110

As to testimony to the effect that the contestant received no notice of
divorce proceedings instituted by the other party, it should be pointed
out that if this fact is coupled with proof that the spouse has retained a

single domicile, the burden may be met. This is particularly true where
other evidence, possibly of a limited otherwise insufficient search, is also

presented.111 It is doubted, however, that this fact of single domicile
should have any weight considering the perfunctory residence require
ments of some modern divorce statutes.
Since the statement by the contestant that he neither had divorced his

spouse nor were divorce papers served upon him is insufficient, the ob
vious necessity in rebuttal is evidence of search for record of divorce.
The search must be co-extensive with known residences of the spouse.
Should the contestant admit loss of contact with the husband or wife, this
may preclude his meeting the burden regardless of the extent of search.112
It also has been required by some courts that, in addition to producing
evidence of adequate search, the contestant must show the lack of
grounds for divorce.113 Further, an Alabama district court has held that
even though contestant's husband remarried only upon assurance that
contestant had obtained a divorce, which eventually proved invalid, this
did not cure what was otherwise an insufficient search.114
In United States v. Leary,115 a second District of Columbia case

109 88 U.S. App. D.C. at 1S1, 187 F.2d at 214, (emphasis added), quoting Madden,Persons and Domestic Relations 69 (1931).
110 88 U.S. App. D.C. at 151, 187 F.2d at 214.
111 Madison v. Steckleberg, 101 Okla. 237, 224 Pac. 961 (1924).
112 Callaway v. Cox, 74 Ga. App. 5S5, S59-60, 40 S.E.2d 578, 582 (1946).
The only reasonable interpretation of the witness' testimony is that she had notheard from the deceased either directly on indirectly ... if she did not know wherethe deceased was, she could not examine the proper court records for the only in-

adTvorce �n C� baS6 the statement that the deceased had not obtained
113 Roberts v. Roberts, 124 Fla. 116, 120, 167 So. 808, 810 (1936).114 Ray v. Social Security Bd., 73 F. Supp. 58 (S.D. Ala. 1947) .

115 90 F. Supp. 590 (D.D.C. 1950).
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brought to determine the beneficiary of a serviceman's life insurance, the
presumed fact was held rebutted. Here, the deceased had declared, on a

required army form, that he had divorced his first wife in a designated
Kansas City court upon a particular date. A search failed to support this
allegation. The first wife testified that she knew nothing of this or any
divorce and submitted evidence of a search of the records of deceased's
home county, which search produced negative results. The court, finding
that the second wife (to whom the burden of proceeding had shifted)
had failed in her proof, held that the presumption had not survived a

factual demonstration to the contrary. The court further stated that
"it follows, therefore, that in the absence of any proof of a divorce or

annulment between the insured and Elvia Thornton Vezina that the

alleged marriage between the insured and Mary D. Vezina, named as the

principal beneficiary, was void."116 Aside from the fact that the search
had been narrowed by the deceased's declaration of divorce, it would

appear that there was little "strong, distinct, satisfactory, or conclusive"
evidence. If, however, the deceased had in fact obtained a divorce, it
would have been unlikely for him to have falsified the record as the
search indicated that he must have done. This strong inference of non-
divorce must be considered to have satisfied the court since the search,
otherwise limited to the home county of the deceased, would be unsatis

factory.117 A non-evidentiary factor contributing to the result may have
been that there had been no children born of the second marriage.
The conduct of the contestant, subsequent to the separation from his

first spouse, may effect the standard of proof required to rebut the pre
sumed fact. This was demonstrated by Wheeler v. Terrell118 where the
court was again called upon to determine which of two "wives" had

proper claim to the insurance of the deceased veteran. The first wife,
faced with the task of rebutting the presumption of validity of the

second Georgia marriage, where "plenary proof" is required for rebuttal,
testified to the fact of having obtained no divorce herself. In addition,
she filed a detailed record of search in all the counties wherein the

insured was known to have lived, worked, or been stationed. The search
did not reveal a divorce. The court took notice of the fact that the

contestant had remarried. She stated at the time of her subsequent

lie Id. at 593.
117 See Mayo v. Owen, 208 Ga. 483, 67 S.E.2d 709 (1951) where under similar cir

cumstances the court held the presumption rebutted.
us 99 VS. App. D.C. 168, 238 F.2d 29 (1956), cert, denied, 352 VS. 1018 (1957). The

facts are taken from the unreported memorandum decision of the district court.
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marriage that she had been divorced from the insured. Argument that
this statement was necessary to effect the subsequent marriage and there

by to procure support for two children born of the first union was

unavailing. The court pointed out the fact that rebuttal evidence in a

case of this nature is to a great extent oral testimony of the contestant,
and as a consequence, her veracity is a key factor. The court concluded

by further stating that "where the burden, as here, is upon the first wife
to offer 'plenary proof and where such proof depends largely upon her
own credibility as a witness, impeachment of a character such as this is
fatal."119
In concluding this discussion of rebuttal evidence, reference should

also be made to the situation where a divorce, subsequent to the time of
the second marriage, is actually proved. In Di Giovanni, which was dis
cussed above regarding the unsettled position of the District of Columbia
as to the applicability of the presumption to a common-law marriage,120
proof of such divorce was proffered in rebuttal of the presumption. This
New Jersey divorce, awarded sixteen years after the second marriage had
terminated and granted on the ground of adultery, contained the ad
mission of the wife, whom the presumption favored, that she was still
the spouse of her first husband. The decree was offered as proof of the
occurrence of the first marriage and its validity at the time of the second
marriage. The trial court, although recognizing the fact of divorce, de
clined to accept the evidence for either of the desired purposes, holding
that the son of this common-law relationship would not be bound by ad
missions contained in the record since he was neither a party to the action
nor in privity thereto. This position was held error on appeal, where the
court pointed out that this evidence in rebuttal precluded any presumption
of validity, if in fact the presumption was here applicable at all to the
subsequent common-law marriage.

4.

Summary
The presumption of termination of a prior marriage by death or

divorce in order to thereby uphold the presumed validity of a later one,
though not found in a great variety of situations in the District of
Columbia, is nevertheless well established. It has been applied in litiga-tion involving veteran's insurance benefits, though in a procedural sense
118 Wheeler v. Terrell, Civil No. 2658-53, D.D.C., June 14, 1955, quotation from p 4

memorandum decision. '

120 See note 85 supra.
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incorrectly, and in inheritance cases. Occasion has not arisen for its use
in actions brought under the workman's compensation statutes. The
presumption is not utilized in annulment suits, nor would its use be proper.
Recognition of the conflict arising from the presence of multiple pre

sumptions is lacking because the presumption of termination has been
treated as a composite rule of law. The presumed fact arises upon a

showing of a ceremonial marriage and its attack through evidence of a

prior union. The status of the presumption, when the subsequent mar
riage is shown to be a common-law relationship, is in doubt though the
possibility of denial is probable. The application of the death component
of the presumption, where the period of time between separation of
the spouses of the first marriage and the subsequent remarriage of one

of them is less than seven years, has not been resolved by the cases. A
codification of the seven-year common-law presumption of death, how
ever, is not generally considered to preclude such utilization.
The contestant, in order to rebut the presumption, is required to

produce strong, distinct, satisfactory, and conclusive evidence. To rebut
the presumed fact of divorce, this burden must be met by extensive
search in those jurisdictions where such divorce reasonably may have
been obtained. The possibility of successful rebuttal, in a particular case,
may be expected to vary with the degree of innocence underlying the
status of the parties and with considerations of legitimacy.

IV

Presumptions in Conveyances and Divorce

As previously mentioned, the field of domestic relations lends itself
to the use of presumptions in its protection of matters connected with
the family. As a result many presumptions are found in use throughout
the jurisdictions, most being utilized in but a few cases, and therefore,
applicable to only a limited number of factual situations.121 The District
of Columbia employs several of these "limited" presumptions.122 To

121 For an indication of the presumptions applied in domestic relations in other jurisdic
tions see Keezer, Marriage and Divorce, passim (3d ed. 1946). It should be noted that,
although these are called presumptions, in actuality many have little or no procedural
effect.

122 In the District of Columbia the following presumptions have been applied: a valid

marriage may be presumed from long-standing cohabitation and repute. Jennings v.

Webb, 8 App. D.C. 43 (1896) ; proof that two men recognize each other as brothers over a

long period of time gives rise to the presumption that their parents were validly married.
Green v. Norment, 16 D.C. (5 Mackey) 80 (1886) ; money received by a husband from his

wife, subsequent to the married woman acts, is presumed to be from her sole and separate
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discuss these at length, would serve no practical purpose, but several of
the more frequently applied presumptions of District of Columbia law

warrant mention.
1.

The Presumption of Gift
Presumptions have been employed in the District of Columbia in litiga

tion involving conveyances between members of the family. One such

presumption arose in the case of Cohen v. Cohen.123 Here a husband

purchased a lot and placed it in the name of his wife "for her sole use."

Upon the wife's death intestate, the property passed to their children.
The husband contested this distribution. He introduced evidence to

indicate a mistake in the preparation of the deed and to show that it was
intended for the land to be held by husband and wife jointly. Indeed,
evidence did indicate that the wife herself had recognized this arrange
ment. The court, in holding against the husband's contention, stated that
when a purchaser has property placed in the name of a stranger it is

presumed that the intent was that the property should exist for the pur
chaser's benefit. But when a purchaser places property in the name of his
wife, it is presumed that the conveyance was intended as a gift to the wife.
Further, proof to the contrary sufficient for rebuttal must be clear and
satisfactory. The evidence here was insufficient.124
In McCartney v. Fletcher125 it was held that evidence tending to show

that the conveyances were in the wife's name only for business reasons
did not rebut the presumption. The court here indicated a higher stand
ard of rebuttal:
There is one general principal, however, that may be stated as settled, and that is,
that a conveyance made to a wife or child will be presumed to carry a beneficial
interest and whenever that presumption is attempted to be overcome, it can only be
done by the most indubitable evidence. And where the husband, as in this case, has
divested himself of the legal estate in favor of his wife, the presumption that the
beneficial interest was intended to pass is so strong as to be almost irrebuttable.126
In the recent case of Curies v. Curies,127 this presumption again pre-

estate. Hewett v. Burritt, 3 App. D.C. 229 (1894) ; that when a wife seeks enlargement of
a linuted divorce decree, she is presumably seeking full relief and waives her previous
rights under the limited decree. Holmes v. Holmes, 81 U.S. App. D.C. 132, 1SS F.2d 737
(1946).
123 1 App. D.C. 240 (1893).
124 See also Hamilton v. Rathbone, 9 App. D.C. 48 (1896)
125 11 App. D.C. 1 (1897).
126 Id. at 10-11. (Emphasis added.)
127 136 F. Supp. 916 (D.D.C. 19SS).
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vailed in an action by the wife against her husband to recover property
conveyed by the latter.

2.
The Presumption of Continuance of Voluntary Separation

There are several presumptions operative in domestic relations based
upon the theory that once a situation has been shown to exist it is pre
sumed to have continued. The presumptions of continuance of life and
continuance of the marital state, in a setting of presumptions in conflict,
have already been discussed. The basic continuance presumption has
also been applied in separation and divorce.
In Buford v. Buford,12S a suit for divorce based upon five years

voluntary separation, the court recognized the presumption that once it
is shown that a spouse voluntarily discontinued cohabitation with the
other, it is presumed that the voluntary character of the separation con

tinued throughout the statutory period. Apparently the effect of this
presumption is to require the other party to prove a requested reconcilia
tion which was made in good faith.129 Further, once it is shown that the
spouse has made a good faith effort of reconciliation, then it is presumed
that those efforts continued in good faith.130

V
Conclusion

Although presumptions play a large part in the law of domestic rela

tions, it can be seen that the very reason for their existence precludes
uniform application. The presumptions discussed in this Note are based
on public policy favoring family harmony, morality, and legitimacy. If the
facts in an individual case require a strict application of the presumption
for an equitable result, then the presumed fact will be rebutted only
with difficulty. But where society would be better served by the rebutting
of a given presumed fact, the courts will allow it to fall more easily.
Thus these presumptions present broad outlines indicating the procedural
course of the trial, but the precise procedural course will depend on the

particular facts of the case and the policy issues involved.
EDMUND D. LUDLOW

ROBERT C. O'BRIEN
128 gl VS. App. D.C. 169, 1S6 F.2d 567 (1946).
129 Bowers v. Bowers, 79 U.S. App. D.C. 146, 143 F.2d 158 (1944).
130 Roberts v. Roberts, 95 U.S. App. D.C. 382, 222 F.2d 408 (1955). Although the court

did not refer to the presumption, it required that one who contends that a separation which

was initially voluntary is no longer so has "the burden of proving his contention." This

clearly shifts the burden of persuasion.
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THE PRESUMPTION AGAINST SUICIDE IN INSURANCE
CASES IN THE DISTRICT OF COLUMBIA

I

Introduction

The purpose of this Note is to analyze the application of the presump
tion against suicide in suits on ordinary life insurance policies and in

accident or double indemnity insurance policies, where the contract

either (1) excepts liability in the event of suicide, or (2) provides for

payment only in the event that death is caused by accidental means.1

Since most insurance contracts do limit or exclude liability of the in

surer in the event of suicide, the presumption has an active influence

upon both insurance law and the law of evidence relating to presump
tions.2
The presumption itself has long been recognized in the common law,3

and it is a part of the jurisprudence of virtually every jurisdiction in the

United States.4 It is said to have as its basis the love of life and the

instinct of self preservation, the fear of death, the fact that self-
destruction is contrary to the general conduct of mankind, the im

morality of taking one's own life, and the presumption of innocence
of crime.5 McCormick has stated that the presumption is a result of
the "general probability in cases of a death unexplained, which flows from
the human revulsion against suicide, and, probably, a social policy
which inclines in case of doubt toward the fruition rather than the
frustration of plans for family protection through life insurance."6 In the
District of Columbia the presumption has been attributed to the natural
love of life and the comparative infrequency of suicide as contrasted with

1 See 1 Appleman, Insurance Law and Practice �� 362, 393 (1941) (hereinafter cited as

Appleman) ; 6 Couch, Cyclopedia of Insurance Law � 1262 (1930) (hereinafter cited as

Couch).
2 21 Appleman �� 12151, 12153-55, 12157 (1947) ; 8 Couch �� 2230-31 (1931) ; Mc

Cormick, Evidence � 318 (1954) (hereinafter cited as McCormick) ; 9 Wigmore, Evidence
� 2510(b) (c) (3d ed. 1940) (hereinafter cited as Wigmore).

3 See Jefferson Standard Life Ins. Co. v. Clemmer, 79 F.2d 724, 730 (4th Cir. 1935) ;
Hartman, The Presumption Against Suicide as Applied in the Trial of Insurance Cases, 19

Marq. L. Rev. 20, 23-24 (1934) ; Note, The Presumption Against Suicide in Insurance
Cases, 45 W. Va. L.Q. 167 (1939).

4 See note 2 supra. See also 20 Am. Jur., Evidence � 219 (1939) ; 31 C.J.S., Evidence
� 135(b) (1942).

5 31 C.J.S. � 135(b) (1942). But see Hartman, supra note 3, at 37-38 for a discussion
of the fading logical basis of the presumption.

6 McCormick � 309.
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accident.7 It has been, by express language, a part of the law of this juris
diction since 1897.8 Although the validity of the presumption has been
questioned,9 its applicability continues to be recognized.10
The mere statement that there is a presumption against suicide fails

to have any meaning unless related to specific procedural and evidentiary
problems created by the presumption when it becomes part of an actual
controversy. For instance, consider this situation: A sues B, insurance
company, on an ordinary life insurance policy and on a double indemnity
instrument. A proves certain basic facts, including insured's death.
B offers proof of suicide sufficient to meet A's case. Using the presump
tions, the jury must find suicide under the one policy, and non-suicide
under the other one. This anomalous situation provokes investigation.

II
Ordinary Life Insurance Contracts

An ordinary life insurance policy is one "written upon the life of an
individual for a fixed amount at a definite annual premium."11 There
are usually designated exceptions expressly provided in such a contract

relieving the insurer or limiting his liability to the amount of premiums
pre-paid at the death of insured. Among these exceptions is a suicide
clause which ordinarily provides that "if the insured, whether sane or

insane, shall, within two years from the Policy Date, die by suicide,
the Company shall be liable only for the return of the amount of pre
miums actually paid on this policy."12
A. Creating the Presumption. In a suit for the face amount of an

ordinary life insurance policy, plaintiff must allege and prove the follow

ing facts to support a cause of action against the insurer: (1) the issu
ance of the policy, (2) payment of premiums, (3) death of the insured
and proof thereof to the insurer, and (4) insurer's refusal to pay.13
Substantial evidence of each of these elements will prevent the defendant
from getting a directed verdict at the close of the plaintiff's evidence.

And, by dictum, proof of these elements will entitle the plaintiff to a

directed verdict, unless there is also substantial evidence of suicide.14
7 Del Vecchio v. Bowers, 296 U.S. 280, 286 (1935).
8 Somerville v. Knights Templar and Masons Life Indemnity Ass'n, 11 App. D.C. 417,

423 (1897).
9 See Hartman, supra note 3.
10 Annot., 12 A.L.R.2d 1264, 1276 (1950).
n 1 Appleman � 2.
12 Prudential Insurance Company of America, Life Insurance Form 5M 3-851.
13 Casey v. National Union, 3 App. D.C. 510, 516 (1894).
14 Ibid. See also National Union v. Thomas, 10 App. D.C. 277, 288 (1897).
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At this point in plaintiff's case no presumption is created or even

necessary. He need not negate the possibility or fact of self-inflicted
death, since there is never a presumption running in favor of suicide

regardless of the circumstances surrounding insured's death.15 When,
however, defendant introduces evidence or facts tending to show that
death was self-inflicted, a presumption against suicide is said to arise
in plaintiff's favor.16 It is to be noted that the presumption is not part
of plaintiff's case at all in the sense that it supplies a necessary element
of his cause of action, since plaintiff establishes liability on the policy
without reference to the issue of suicide.17
The plea of suicide by the defendant-insurer operates as an affirmative

defense and as such does not directly contravene any of the facts upon
which plaintiff bases his claim.18 The presumption against suicide, being
negative in character, does not operate in favor of the defendant upon
whom rests the burden of persuasion on the issue of suicide.19 The pre
sumption, then, does not have the usual procedural function of relieving
the party who has this burden on a given issue of his duty to go forward
with the evidence in the first instance.20 The presumption against suicide
is not, therefore, a true presumption in this application, but is rather
a statement of the rationale behind the allocation of the burden of per
suasion on the suicide issue.21
B. Effect of the Presumption. Although the presumption does not

have the normal function of effecting a shift of the burden of proceeding,
it does operate to determine the sufficiency of evidence required of the
insurer to merit a directed verdict.22 In National Union v. Thomas23 the
court held that in order to merit a directed verdict defendant's proof
must be "so certain and conclusive that all reasonable men must neces

sarily infer therefrom that the death was the result of design instead of

15 8 Couch �� 2110, 2230 (1931).
16 Somerville v. Knights Templars and Masons Life Indemnity Ass'n, 11 App. D.C. 417,

423 (1897). See also New York Life Ins. Co. v. Miller, 65 App. D.C. 129, 81 F.2d 263
(1935) and National Union v. Thomas, 10 App. D.C. 277 (1897) wherein the presumption
operates in the characteristic manner but is unannounced.

17 Casey v. National Union, 3 App. D.C. 510, 516 (1894); 20 Appleman � 11901 (1947).
18 New York Life Ins. Co. v. Miller, 65 App. D.C. 129, 134, 81 F.2d 263, 268 (1935).
19 Ibid. Accord, National Union v. Bennet, 20 App. D.C. 527, 533 (1902) ; National

Union v. Thomas, 10 App. D.C. 277, 290 (1897).
20 9 Wigmore � 2487.
21 See Falknor, Evidence, Ann. Survey Am. L. 723 (1952) ; Laughlin, In Support of the

Thayer Theory of Presumptions, 52 Mich. L. Rev. 195, 209-10 (1953).
22 6 Couch � 1262(r) (1930); Annot., 37 A.L.R. 171 (1925).
23 10 App. D.C. 277 (1897).
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accident."24 Or, as stated in Somerville v. Knights Templars and Masons
Life Indemnity Ass'n,25 the insurer may be entitled to a directed verdict
"where the evidence is all on one side, and that of a character to estab
lish beyond a reasonable doubt the fact that suicide has been committed,
the ordinary presumption opposed to that fact cannot be allowed to
counteract and destroy the rational conclusion deductible from such
clear and definite proof."26 Slight circumstantial evidence is not enough
to make out a prima facie defense.27 Once having successfully avoided
plaintiff's motion, the burden of persuasion remains on the defendant to
prove by the preponderance of the evidence that the insured committed
suicide.28 Since under the ordinary rules of procedure the party asserting
the affirmative of an issue has the burden of proof,29 the result on the is
sue of suicide does not really require the introduction of a presumption
to explain the insurer's duty.
A further consideration raised by the presence of the presumption is

the necessity of instructing the jury that such a presumption exists as

part of the case. It has been suggested that no instruction be given on a

so-called presumption which merely allocates the ultimate burden of

persuasion on an issue of affirmative defense.30 Although McCormick

argues that "it is a more natural practice ... to mention the presump
tion, so that the jury may appreciate the legal recognition of a slant of

policy or probability as the reason for placing on this party this par
ticular burden,"31 there seems to be more logic in omitting any mention
of the presumption at all since it is superfluous.32 In Casey v. National
2* Id. at 290.
25 n App. D.C. 417 (1897).
26 Id. at 423.
27 See National Union v. Bennet, 20 App. D.C. 527, 534 (1902).
28 New York Life Ins. Co. v. Miller, 65 App. D.C. 129, 134, 81 F.2d 263, 268 (1935).
29 31 C.J.S., Evidence � 104 (1942).
3� Falknor, Notes on Presumptions, 15 Wash. L. Rev. 71, 82-83 (1940).
31 McCormick, What Shall the Trial Judge Tell the Jury About Presumptions, 13 Wash.

L. Rev. 185, 194 (1938). Accord, McCormick � 317.
32 Morgan, Presumptions, 12 Wash. L. Rev. 255, 281 (1937). The following instruction

seems complete enough to satisfy the requirements of the presumption:
The jury are instructed that, plaintiff having introduced her policy and proof of the

death of the deceased, , that would prima facie entitle the plaintiff to recover

the amount of the policy. And the defense of self-destruction being interposed by
the defendant, it becomes an affirmative defense, and places the burden on defendant
to establish by a preponderance of the evidence the defense thus asserted. In other

words, the burden of proof rests upon defendant to establish by a preponderance of

the evidence the fact that the exception in the policy applies; that is, that the death
of the deceased was the result of a self-inflicted and intentional wound with intent to

take his own life.
22 Appleman � 13570 (1947). See also Casey v. National Union, 3 App. D.C. 510, 514

(1894), where an instruction similar to this one was given.
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Union,33 the appellate court concurred in an instruction which failed
to mention the presumption. In the final analysis, it is for the courts

to decide whether the policy reasons which create the presumption are

compelling enough to require a charge to the jury on the presumption.
This latter consideration is also affected by the court's view of the evi

dentiary weight of presumptions in general.34
C. Summary. The presumption against suicide as it arises in liti

gation based on ordinary life insurance policies does not conform to

accepted presumption theories. It does not help the plaintiff to establish
his initial cause of action, nor does it shift the burden of proceeding from
either party to the other. On the basis of ordinary contract principles,
the presumption seems unnecessary as a rationale for placing the burden
of proof on the defendant since the party asserting an exception to li

ability, in the form of a condition subsequent, has the burden of estab
lishing the exception.35 The function of the presumption, then, seems

limited to its operation as a procedural obstacle to a motion for a directed
verdict by the defendant. Its sole effect is to place an added burden on

the defendant when he alleges suicide as an affirmative defense. Although
substantially the same results could be achieved in insurance cases

without the use of the presumption against suicide, it seems to be so

firmly established in the law that it is certain to continue to have at least
this limited effect on the proof of suicide in such cases.

Ill

Accident or Double Indemnity Insurance Contracts
An accident or double-indemnity insurance policy usually provides

for the payment of benefits only in the event that the death of the in
sured is caused by violent, external, and accidental means.36 The prin
cipal distinction between a policy providing accidental death benefits
and one for ordinary benefits is that proof of accidental death, and by
implication non-suicide, is a condition precedent to plaintiff's recovery.37
As we have seen, under the ordinary life insurance policy, suicide is an

exception to liability and is more in the nature of a condition subsequent
to be proved by the defendant. This distinction is crucial since

33 3 App. D.C. S10, 511 (1894).
34 See Annot., 95 A.L.R. 878 (1935). The District of Columbia seems to follow the

majority Thayer-Wigmore theory to the effect that a presumption has no evidentiary weight.
Del Vecchio v. Bowers, 296 U.S. 280, 286 (1935).

35 9 Wigmore � 2510(b) (c).
36 New York Life Ins. Co. v. Gamer, 303 U.S. 161, 165 (1935).
37 Jefferson Standard Life Ins. Co. v. Clemmer, 79 F.2d 724, 731 (4th Cir. 1935).
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unlike a plaintiff suing on an ordinary life policy with an exception to death bysuicide, the beneficiary under a policy insuring against violent and accidental death
has the burden throughout to prove by a preponderance of the evidence that the
insured's death was in fact accidental.38

The presumption against suicide also arises in these suits based on

accident or double indemnity insurance contracts,39 and has a marked
procedural effect, not so much as a presumption against suicide, but
rather as one in favor of accidental death. It is the purpose of this
section to examine the operation and effect of the presumption in this
class of cases.
A. Creating the Presumption. In order to sustain a cause of action

against the insurer under an accident policy, plaintiff must bring himself
within the terms of the policy. Most accident policies require that death
be caused by violent, external, and accidental means, and the plaintiff
must allege and prove these elements. Since there is a presumption
against suicide and in favor of accidental death, the plaintiff is relieved
of his duty of producing evidence on the issue of accidental death if he
alleges and proves that death resulted from external and violent means.40
The basic facts creating the presumption, therefore, include those facts
necessary to sustain recovery on an ordinary life insurance policy and,
in addition, proof that death was the result of violent and external
means.41 The death of insured under circumstances which render it
doubtful whether death was accidental or self-inflicted is resolved, at

least initially, in plaintiff's favor by the presumption.42
B. Effect of the Presumption. The most noteworthy aspect of the

presumption against suicide in accident insurance litigation is its affirma
tive character. Unlike the presumption operative in ordinary insurance

policy cases, the presumption in this second class of litigation relieves the

plaintiff of his duty of coming forward with evidence on the issue of
accidental death.43 Once he establishes the basic facts, the burden is on

the defendant to come forward with evidence that the insured com

mitted suicide or did not die accidentally.44 In this respect the presump-

38 United Ins. Co. v. Nicholson, 119 A.2d 925, 927 (Munic. Ct. App. D.C. 1956).
3� See 21 Appleman �� 12153, 12157 (1947).
40 21 id. � 12157.
41 Am. Jur., Pleading and Practice, Insurance � 931 (1958).
42 Del Vecchio v. Bowers, 296 U.S. 280, 285-86 (1935) ; see Annot., 12 A.L.R.2d 1264,

1306 (1950).
43 New York Life Ins. Co. v. Taylor, 79 U.S. App. D.C. 66, 70, 147 F.2d 297, 301 (1945).

See also 8 Couch � 2230 (1951).
44 New York Life. Ins. Co. v. Taylor, supra note 43.
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tion against suicide, and in favor of accidental death, has an important
procedural effect and is a true presumption. The burden of persuasion,
however, initially placed upon the plaintiff by force of the pleadings,
is not shifted to the defendant as a consequence of the existence of the

presumption. A shift of this burden was held error in New York Life
Ins. Co. v. Taylor.*5
The presumption will support a directed verdict for the plaintiff in the

event that the defendant fails to introduce any evidence challenging
either plaintiff's basic facts or the presumed fact of accidental death.46
If defendant fails to sustain his burden of coming forward with evidence
of suicide, the presumption will have a mandatory effect.47 But if de
fendant produces sufficient evidence upon the issue of suicide from which
the jury could reasonably infer suicide then his burden of proceeding is
satisfied, and plaintiff's directed verdict avoided.48
There is no District of Columbia case which deals with defendant's

motion for directed verdict after his presentation of evidence. The
effect of the presumption on the sufficiency of evidence to support such
motion has, therefore, not been determined. As pointed out in the sec

tions devoted to ordinary life policies, the defendant will be entitled to a

directed verdict where his evidence is "certain and conclusive"49 or,
as stated in another case, "beyond a reasonable doubt."50 The courts
of the various jurisdictions which have considered the question in rela
tion to both ordinary life and accident policies appear to apply a

similar quantum test to both cases.51 Whether the difference of location
of the burden of persuasion in these two classes of cases would warrant
a different test in the District of Columbia remains undecided.
The problem of instructing the jury in the District of Columbia in

this class of cases has once been directly considered. In the New York
Life Ins. Co. case the court specifically disapproved an instruction of the
trial court which placed the burden of persuasion on the issue of suicide on

45 79 U.S. App. D.C. 66, 70, 147 F.2d 297, 301 (1945). The court commented that it
was too well settled for argument that a presumption never shifts the ultimate burden of
proof, citing Jefferson Standard Life Ins. Co. v. Clemmer,-J9 F.2d 724 (4th Cir. 1935) with
approval. This latter case contains a detailed examination of the Thayer-Wigmore doctrine
and application of it to the presumption against suicide.

46 Jefferson Standard Life Ins. Co. v. Clemmer, 79 F.2d 724, 729 (4th Cir 1935)
47 Ibid.
48 United Ins. Co. v. Nicholson, 119 A.2d 925, 927 (Munic. Ct. App. D.C. 1956).
49 National Union v. Thomas, 10 App. D.C. 277, 290 (1897).
50 Somerville v. Knights Templars and Masons Life Indemnity Ass'n, 11 App D C 417

423 (1897).
'

51 Annot., 37 A.L.R. 171 (1925).
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the insurer.52 Since, as appears to be the case, the courts in the District of
Columbia have accepted the Thayer-Wigmore theory on presumptions,53
any instruction on the presumption against suicide would be unnecessary,
once sufficient evidence contrary to the presumed fact has been intro
duced. Under the accepted theory, the presumption falls out of the case
once defendant offers testimony sufficient to justify a finding of suicide.54
There is, however, a possibility that the court would approve an instruc
tion which tells the jury that they may give effect to any inference which
arises against suicide from the facts and circumstances established in the
case.55 Even Wigmore has acknowledged the need for advising the jury
that they may give special weight to the course of experience as em

bodied in a presumption.56 In other words, although the presumption as

a rule of law disappears from the case, the basic facts which created
it may have sufficient probative force of their own to support an infer
ence, in this case, against suicide.57
What is specifically prohibited, however, under the Thayer-Wigmore

doctrine is giving the presumption weight as evidence.58 Admittedly,
then, the question of the form of the instruction creates a problem,
which is perhaps best solved by not mentioning the presumption at all.59
Since it is supported by rather strong policy considerations, as well as

the balance of probabilities, some courts have felt compelled to give an

instruction on it but without relieving the plaintiff of his ultimate burden
of proof on the issue of accidental death.60 The courts of the District of
Columbia have not felt themselves so compelled.
C. Summary. The presumption against suicide as it arises in litiga-
52 79 U.S. App. D.C. at 70, 147 F.2d at 301.
53 The Thayer-Wigmore approach to the problem of instructions relative to presumptions,

as well as the views of McCormick and Morgan, are discussed in the introductory Note of

this presumption series. See Note, 45 Georgetown LJ. 410, 425 (1957). Successive Notes

treated this matter within the context of the specific areas of the law with which they
were concerned.

54 Del Vecchio v. Bowers, 296 U.S. 280, 286 (1935).
55 Jefferson Standard Life Ins. Co. v. Clemmer, 79 F.2d 724, 730-31 (4th Cir. 1935).
56 9 Wigmore � 2498(a).
57 9 id. � 2491.
58 Thayer, A Preliminary Treatise on Evidence at the Common Law 337 (1898) ; 9

Wigmore � 2491. See also Jefferson Standard Life Ins. Co. v. Clemmer, 79 F.2d 724, 729

(4th Cir. 1935) where these concepts are discussed within the framework of the insurance

case.

59 9 Wigmore � 2491. See Ryan v. Metropolitan Life Ins. Co., 206 Minn. 562, 289 N.W.

557 (1939).
eo Wyckoff v. Mutual Life Ins. Co., 173 Ore. 592 , 603-07, 147 P.2d 227, 232-34 (1944) ;

Lewis v. New York Life Ins. Co., 113 Mont. 151, 168, 124 P.2d 579 (1942).
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tion over the payment of accidental death benefits does conform with
the characteristics of a true presumption since, by the establishment of
the basic facts of death by external and violent means, the plaintiff is not
required to go forward with direct evidence on the issue of accidental
death. The presumption supplies an affirmative element in plaintiff's case

necessary to sustain his cause of action under the terms of the accident
insurance policy. Although, under the law in the District of Columbia,
the presumption does not shift the burden of persuasion to the defendant

requiring him to prove suicide, it does enable plaintiff to establish a

prima facie case which would enable him to recover in the absence of

any evidence by the defendant reasonably supporting an inference of
suicide. The effect of the presumption on the instructions to the jury
is in need of some further clarification in the District of Columbia since
it is not apparent from the cases whether any form of an instruction on

the presumption would be proper. It would seem that an unobjectionable
instruction could be formulated based on the inherent probative value
of the basic facts without mentioning the presumption as such, since they
are capable of creating a legitimate factual inference distinct from the
technical procedural effects attributed to the presumption as a matter of
law. It is submitted that such an instruction would not do violence to the
prohibition against attributing evidentiary weight to presumptions, but
would tend to effectuate the broad policy considerations which perpetu
ate the utilization of the presumption against suicide.

IV
Conclusion

Essential differences have been noted between the effects of the appli
cation of the presumption against suicide when applied to ordinary life
policies and accident policies. These differences are drawn sharply into
focus when the beneficiary sues under both policies in the same action
or under an ordinary life policy with double-indemnity provisions.
In this situation, what are, in effect, two different presumptions are

operative to produce what should be a consistent result. Assuming a
state of facts surrounding the death of the insured which might reason
ably support a conclusion of suicide as equally as one of accidental
death,61 what instructions are to be given the jury to guide them in
determining the issue of suicide?
Since the jury must be told who bears the burden of persuasion on

the issues before it, the courts in the District of Columbia are faced with
61 See for example the factual pattern in United Ins. Co. v. Nicholson, 119 A 2d 92S

(Munic. Ct. App. D.C. 19S6).
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the following situation: on plaintiff's claim for the face amount of the
policy, suicide is an affirmative defense which defendant must establish
by the preponderance of the evidence. Once the case reaches the jury,
the so-called presumption against suicide has no procedural effect on the
outcome. On plaintiff's claim for double indemnity, however, plaintiff
has the burden of persuading the jury that death was in fact accidental.
Although the presumption relieved him of his initial duty of coming
forward with evidence of accidental death, it did not shift the burden
of persuasion to defendant. Plaintiff must still convince the jury by a

preponderance of the evidence that death was not self-inflicted.
Now, if the evidence is evenly balanced between suicide and accident,

the result under the law as it exists today would be a verdict for plaintiff
for the face amount of the policy but for defendant on the double

indemnity or accidental death claim. The reason is that, when evidence is
in equipoise, or equally convincing for both sides, the party having the
burden of persuasion on that issue loses.62 Since defendant has failed
to satisfy his burden of proof on the affirmative defense of suicide,
plaintiff must recover the face amount of the policy. Since plaintiff has
failed to sustain his burden of proving non-suicide and accidental death,
defendant must be given the verdict on plaintiff's latter claim. The

jury in effect must find both suicide and non-suicide on an identical set
of facts. This result, although undoubtedly correct under an applica
tion of the established law relating to the presumption against suicide,63
has been criticized.64
There is a certain amount of unreality involved in such a verdict,

however compelling its logic. The real issue in a case of the above

description is invariably suicide or non-suicide, and much of the evidence
is directed toward either establishing or negating a motive, since the

injury is often admitted to have been self-inflicted.65 The jury, then,
should determine the issue one way or the other for all aspects of the
case.

An instruction on the presumption is recommended as a possible solu

tion to the anomalous result outlined above. Unfortunately the problem
62 9 Wigmore � 248S ; McCormick � 307 ; Morgan, Further Observations on Presumptions,

16 So. Calif. L. Rev. 245, 255 (1943).
63 New York Life Ins. Co. v. Prejean, 149 F.2d 114, 115 (Sth Cir. 1945) ; Jefferson

Standard Life Ins. Co. v. Clemmer, 79 F.2d 724, 731-32 (4th Cir. 1935) ; DuBose v. Durham

Life Ins. Co., 197 S.C. 1, 4-5, 14 S.E.2d 349, 350 (1941).
6* 21 Appleman � 12157 n.82 (1947).
65 For example, cases in which death is caused by gunshot wounds or poison, and the

only issue is whether the insured intended to take his own life.
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does not end with a mere suggestion to that effect, since the form of an

instruction, on any presumption, raises problems. It is submitted that

there are at least three possibilities open to consideration by the courts in

the District of Columbia if they should have occasion to rule on the

question.
The first possibility is that the courts adopt rule 14 of the Uniform

Rules of Evidence66 to ascertain the effect to be given the presumption.
This would result in an instruction which places the burden of per
suasion on the defendant to establish that the insured committed suicide
in both the ordinary and accidental death claims of plaintiff, i.e. it would
shift the burden of persuasion on the issue of accidental death to de

fendant. Although such a result would amount to a change in the

present law of the District of Columbia, there is substantial authority
approving the allocation of the burden of proving suicide on defendant

regardless of the nature of plaintiff's claim.67 Professor Morgan, the

leading authority on presumptions, feels that such a result is more in

keeping with judicial experience.68 As the basic facts would seem

to have probative value as evidence of the presumed fact, treatment

under rule 14 would be appropriate, and the difficulty encountered in a

suit based on both ordinary and accidental death benefits could thereby
be avoided.
A second possibility would be to give the jury an instruction on the

presumption allowing them to weigh it as evidence together with the other
facts in the case. In other words, although the compelled assumption
against suicide ceases to operate, it is to be given the effect of evidence
tending to prove the existence of the presumed fact.69 The jury can

66 Rule 14. Effect of Presumptions. Subject to Rule 16 [referring to presumptions
which are rebutted by clear and convincing evidence, or evidence beyond a reasonable
doubt], and except for presumptions which are conclusive or irrefutable under the rules
of law from which they arise, (a) if the facts from which the presumption is derived
have any probative value as evidence of the existence of the presumed fact, the pre
sumption continues to exist and the burden of establishing the non-existence of the
presumed fact is upon the party against whom the presumption operates, (b) if the
facts from which the presumption arises have no probative value as evidence of the
presumed fact, the presumption does not exist when evidence is introduced which would
support a finding of the non-existence of the presumed fact, and the fact which
would otherwise be presumed shall be determined from the evidence exactly as if no

presumption was or had ever been involved.
See also the comment following this rule, Handbook of the National Conference of Com
missioners on Uniform State Laws 171-72 (1953). The rule is discussed in Morgan, Pre
sumptions, 10 Rutgers L. Rev. 512 (1956).

67 21 Appleman � 12153 n.13 (1947).
68 Morgan, Further Observations on Presumptions, 16 So. Calif. L. Rev. 245, 255 (1943).

See also McCormick � 317.
69 1 Morgan, Basic Problems of Evidence 35, American Law Institute (1954).
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be told that there is a presumption against suicide and in favor of
accidental death which they may consider in determining whether plain
tiff has sustained his burden of persuasion. The presumption would have
the effect of evidence tipping the balance in plaintiff's favor, although
the burden of persuasion would not necessarily shift to the defendant.70
The third possibility, discussed in the previous section, is that the jury

be given an instruction on the presumption which merely apprises
them of the fact that there is an inference against suicide which they
are entitled to draw from the facts and circumstances surrounding the
death of the insured, and which are already in evidence as part of
plaintiff's case.71 The word presumption need not be mentioned since
the purpose of the instruction is only to call the jury's attention to the
inherent probative value of the basic facts creating the presumption
and the probabilities against a person's death by a self-inflicted injury.72
Of the three proposed instructions on the presumption, the last is the

most likely to meet with approval by the courts in the District of Co
lumbia, because it is not contrary to the established law. The first two

proposals would be contrary since they give procedural effect to the

presumption even though defendant has introduced substantial evidence

rebutting the existence of the presumed fact. To approve an instruction
which either shifts the burden of persuasion on the issue of suicide to

defendant, or attributes evidentiary weight to the presumption, would
constitute a repudiation of the accepted Thayer-Wigmore formula.

Hence, the third proposal would probably prove to be most acceptable.
Logically, however, the adoption of rule 14 of the Uniform Rules of
Evidence should be favored as a solution to this problem. The facts
from which the presumption arises have admitted probative value, as

well as strong policy considerations supporting its continued validity
in the law, and to dogmatically assign it to the Thayer-Wigmore limbo
of defunct presumptions seems without sufficiently strong counter

balancing considerations.
warren w. wallin

70 See Lewis v. New York Life Ins. Co., 113 Mont. 151, 168, 124 P.2d 579, 582 (1942) ;

cf. O'Brien v. New England Mutual Life Ins. Co., 109 Kan. 138, 144-45, 197 Pac. 1100,
1103 (1921). See also 22 Appleman � 13585 (1947).

71 9 Wigmore � 2498; Annot., 12 A.L.R.2d 1264, 1330 (1950); Annot., 103 A.L.R. 185,
195 (1936).

72 See Jefferson Standard Life Ins. Co. v. Clemmer, 79 F.2d 724, 730-33 (4th Cir. 1935).
See also, however, Ryan v. Metropolitan Life Ins. Co., 206 Minn. 562, 289 N.W. 557

(1939), and Wyckoff v. Mutual Life Ins. Co., 173 Ore. 592, 147 P.2d 227 (1944), as illus

trations of the problems created by an instruction on the presumption where there is some

evidence contrary to the presumed fact.



DECISIONS
ALIEN PROPERTY SEIZURE�The United States Court of Claims Has

Jurisdiction of a Suit to Recover Property of an Enemy Seized Un

lawfully by the Alien Property Custodian Acting Under the Trad

ing With the Enemy Act, Regardless of the Fact That the Act

Itself Denies Such Jurisdiction.

This suit was brought in the United States Court of Claims to recover the

value of property in the possession of the United States. The plaintiffs were:

(1) a corporation organized and existing under the laws of Costa Rica, (2)
three native-born Costa Rican citizens having dual Costa Rican and German

citizenships, and (3) two native-born German citizens. The five non-corporate
plaintiffs have been at all times since December 7, 1941, residents of Germany.
For the purposes of this action the corporate plaintiff was treated as totally
inactive. On and prior to January 1, 1947, the corporate plaintiff was the

absolute owner of certain bank deposits and negotiable securities on deposit
for its account with two New York banks, and sometime after January 1, 1947,
the individual plaintiffs acquired certain equitable interests in these deposits
and securities. These properties were subsequently vested, on July 26, 1951,
by the Attorney General of the United States acting through the Director of
the Office of Alien Property, under Vesting Order No. 18246, 16 Fed. Reg.
7533-34 (1951). The plaintiffs, challenging this seizure, contended that the

vesting was illegal and that they were therefore entitled to maintain this action
in the United States Court of Claims for the return of the property. The charge
of "illegality" was based on a letter, dated July 9, 1951, 47 Cong. Rec. 7762-64
(1951), sent by the President to the Vice President requesting Congressional
attention to an attached draft of a proposed Joint Resolution to terminate the
state of war existing between the United States and Germany. The letter
contained the following statement:

Furthermore, it is not intended that the termination of the state of war shall in any
way change or alter the program, which Congress has authorized, of seizing, under
the Trading with the Enemy Act, German property in this country on or before
December 31, 1946, and using the proceeds to pay just and legitimate claims arising
from the war in accordance with the War Claims Act of 1948. [50 U.S.C.A. Appendix,
� 2001 et seq.] The vesting of German property under this program does not extend
to property acquired since the resumption of trade with Germany on January 1, .1947,
following the cessation of hostilities. It is limited to German property and rights
located here before or during the period of hostilities.

The plaintiffs contended that the President had, by this communication,
under the power granted him by � 5(b)(1) of the Trading With the Enemy
Act, 40 Stat. 411 (1917), 50 U.S.C. App. �� 1-40 (1952), eliminated the
liability to vesting of property in this country acquired by Germans after
December 31, 1946. Shortly after the property was vested the state of war was

515
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declared to be terminated. 65 Stat. 451 (1951), 50 U.S.C. App. note prec.
� 1 (1952).
In response to the plaintiffs' petition the Government moved to dismiss on

the grounds that: (1) the court lacked jurisdiction over the subject matter of
the action, and (2) the petition failed to state a cause of action upon which
the court could grant relief. Held, motion to dismiss denied: although the
Trading With the Enemy Act provides that only a person not an enemy or

ally of an enemy can sue for recovery of property in the hands of the Alien
Property Custodian and the act provides the sole relief and remedy of any
person having any claim to such property, German citizens whose property
was illegally seized did not lose title to the property and could sue for its

recovery after the termination of the war in the Court of Claims. Gmo. Niehaus
& Co. v. United States, 153 F. Supp. 428 (Ct. CI. 1957).
The property in question was seized under the Trading With the Enemy Act,

the pertinent provisions of which are as follows:

Paragraph 4 of � 7(c):
The sole relief and remedy of any person having any claim to any money or other

property heretofore or hereafter conveyed ... to the Alien Property Custodian, or
required so to be or seized by him shall be that provided by the terms of this Act ....

Section 9(a) :

Any person not an enemy or ally of an enemy claiming any interest ... in any

money or other property which may have been conveyed ... to the Alien Property
Custodian or seized by him hereunder . . . may institute a suit in equity in the

district court of the United States for the District of Columbia or in the district
court of the United States for the district in which such claimant resides ....

Section 9(f):
Except as herein provided, the money or other property conveyed ... to the Alien

Property Custodian, shall not be . . . subject to any order or decree of any court.

It was uncontested that the plaintiffs are "technical" enemies under the Trading
With the Enemy Act, (Brief for Plaintiff, p. 25, Gmo. Niehaus & Co. v. United

States, 153 F. Supp. 428 (Ct. CI. 1957) ), and were "actual" enemies on the

date when the property in question was vested (Brief for Plaintiff, p. 4, Gmo.
Niehaus & Co. v. United States, supra).
The court scrutinized the plaintiffs' status under the Trading With the Enemy

Act and found, with a sense of outrage, that there was no judicial relief avail
able to these plaintiffs in any court if this act was to apply. Faced with this

problem the court determined that: (1) the seized property was not owned

by the German nationals until after January 1, 1947; (2) the President's

letter, dated July 9, 1951, stated that: "The vesting of German property . � �

does not extend to property acquired since the resumption of trade with

Germany on January 1, 1947 . . . ."; (3) this letter was an application of the

President's power under � 5(b)(1) of the Trading With the Enemy Act which
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provides that: "property . . . shall vest, when, as, and upon the terms directed

by the President . . . ."; (4) the property was vested on July 26, 1951; (5) the

seizure, being unlawful, was a nullity and did not affect the title of the enemy

owners; (6) the owners, once the war was terminated and their disability to

sue has been removed may vindicate their title in whatever court may have

jurisdiction; (7) the court of claims "has jurisdiction of the case as a case

'founded upon any Act of Congress', within the meaning of our jurisdictional
act, 28 U.S.C.A. � 1491(2)."
That the President's letter was intended to, or even could, constitute an

application of the power granted under � 5(b) to prescribe the terms under
which enemy property would be seized is not so clearly explained in the court's
decision as to obviate all criticism. However there is an even more basic and

compelling problem presented by the decision in this case�that of jurisdiction.
The decision of the court in assuming jurisdiction of a suit by an enemy to

recover property in the possession of the Alien Property Custodian is un

precedented. Unfortunately, the court does not clearly explain its extrication
from the dilemma of basing its jurisdiction on the very statute which denies it.
The Court of Claims has disclaimed jurisdiction in the past of all cases where

the claim was founded upon the Trading With the Enemy Act, even where the
claimant's status as an American citizen or friendly alien might appear to
warrant more favorable consideration. In a recent case involving a friendly
alien, N. V. Montan Export v. United States, 122 Ct. CI. 42, 102 F. Supp.
1016 (1952), the court dismissed a petition which alleged an unlawful vesting
and stated:

[I]t is important to bear in mind that this Court has only such jurisdiction as is
conferred upon it by statute, and under the Trading With the Enemy Act the power
to determine whether the Alien Property Custodian improperly seized certain property
is exclusively conferred upon another tribunal.

122 Ct. CI. at 45, 102 F. Supp. at 1017.
Prior to the Montan case, a similar problem arose as to the jurisdiction of

the Court of Claims in Duisberg v. United States, 116 Ct. CI. 861, 89 F. Supp.
1019, cert, denied, 340 U.S. 890 (1950). The plaintiff contended that, as a

loyal American, the Trading With the Enemy Act was inapplicable and that
he was entitled to sue in the Court of Claims under the Tucker Act, 28 U.S.C.
� 1491(1), as having a claim "founded upon the constitution." The court held
that as to property in the possession of the Custodian the Court of Claims
lacks jurisdiction, the provisions of �� 7(c) and 9(a) being inescapable. In
emphasizing this point, the court approached the extreme of redundancy. 116
Ct. CI. at 864-69, 89 F. Supp. at 1021-23.
That the Court of Claims must refuse to accept jurisdiction of suits involv

ing claims of property in the possession of the Custodian regardless of the "equi
ties" was illustrated in North German Lloyd v. United States, 61 Ct. CI. 138
(1925), cert, denied, 270 U.S. 645 (1926), where, in dismissing the petition,
the court stated:
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The money to which the plaintiff lays claim is in the custody of the Alien Property
Custodian, and whether rightfully or wrongfully so this court has no jurisdiction in
a case which comes, as it does, under the provisions of the trading with the enemy act.

61 Ct. CI. at 143.

Numerous cases have recognized as basic that the Court of Claims has no

jurisdiction in this area, and that the remedies provided in the act are the sole
and exclusive remedies provided any person seeking to recover vested property.
Uebersee Finanz-Korporation v. Markham, 81, U.S. App. D.C. 284, 158 F.2d
313 (1946), affd sub nam. Clark v. Uebersee Finanz-Korporation, 332 U.S.
480 (1947) ; see United States v. The Antionetta, 153 F.2d 138 (3d Cir. 1945) ;
Josephberg v. Markham, 152 F.2d 644 (2d Cir. 1945); Kohn v. Jacob and
Josef Kohn, Inc., 264 Fed. 253 (S.D.N.Y. 1920) ; Salamandra Ins. Co. v. New
York Life Ins. & Trust Co., 254 Fed. 852 (S.D.N.Y. 1918). The case of Escher
v. United States, 68 Ct. CI. 473 (1929), cert, denied, 281 U.S. 752 (1930) is
of particular significance because the court rejected an argument in favor of the
court's jurisdiction predicated upon the fact that the seizure was illegal and
did not operate to divest the plaintiffs of title. The court, with what might be
considered less justification than in the present case, (the plaintiffs being
friendly aliens) simply applied the axiomatic concept of its jurisdiction based
solely upon statute. The Court of Claims laid down two principles so basic

they needed no authority� (1) the Court of Claims has only such jurisdiction
as is conferred by statute, and (2) suits against the United States can only be

brought in such manner and under such terms and conditions as are provided
by statute. The court discussed �� 7(c) (4) and 9 and found it lacked jurisdic
tion. 68 Ct. CI. at 475-79.
The objection to the Court of Claims' acceptance of jurisdiction is founded,

of course, upon that fundamental basis of the absence of the Government's
consent to be sued. It is well established that a specific statutory consent of
the United States to be sued is a requisite of jurisdiction. United States v.

Shaw, 309 U.S. 495, 500-01 (1940); McElrath v. United States, 102 U.S. 426,
440 (1880). And where a statute creates a right and provides a remedy, that
remedy is exclusive. United States v. Babcock, 250 U.S. 328, 331 (1919).
In Banco Mexicano v. Deutsche Bank, 53 App. D.C. 266, 289 Fed. 924 (1923),
affd, 263 U.S. 591 (1924), which was a suit against the Custodian for the

recovery of money seized by him, the court said:
The rule is well established that, when the United States permits itself to be sued
in its courts, the terms of the permission must be strictly followed, and the suitor's
cause must come within the government's consent.

53 App. D.C. at 271, 289 Fed. at 929.

It is at this point that the problem comes to a head. It is the Government's
contention that the only consent, with respect to property held by the Custo

dian, is to be found in � 9(a) of the Trading With the Enemy Act. The court
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denied, in effect, the applicability of the provisions of the Trading With the

Enemy Act, and held:

[T]his court has jurisdiction of the case as a case "founded upon any Act of

Congress," within the meaning of our jurisdictional act, 28 U.S.C.A. � 1491(2).
When an official of the United States, purporting to act under a statute, acquires
money which money is turned over to the United States, it has been held that this

provision of the jurisdictional act is satisfied, and the person from whom the money

was taken may sue in this court. In Clapp v. United States, 127 Ct. CI. SOS, 117

F. Supp. 576, certiorari denied 348 U.S. 834, ... the problem was discussed at some

length.
153 F. Supp. at 432.

The court gives no indication as to what Act of Congress the plaintiffs' claim
is founded upon (except the Trading With the Enemy Act which denies their

jurisdiction) and since the plaintiffs were, by their own admission, enemies at

the time of the seizure, jurisdiction cannot be founded upon the Constitution.
See Hijo v. United States, 194 U.S. 315 (1904).
This statement by the court, upon closer analysis, is indeed a startling

proposition. The court is holding that it has jurisdiction of the case as a case

founded upon the Trading With the Enemy Act, while at the same time it

ignores the terms of that act. But if this may be done, then the court should
be able to accept jurisdiction in any case where a claim is pressed which is
founded upon the Trading With the Enemy Act. It is, however, well established
that the Court of Claims cannot ignore the provisions of the act upon which
a claim presented to it is founded, and that the provisions of the act must be
met. Rock Island, Ark. & La. R.R. Co. v. United States, 54 Ct. CI. 22 (1918),
affd, 254 U.S. 141 (1920); Singles v. United States, 61 Ct. CI. 433 (1926).
The court very wisely refrains from identifying its action as an extension of
some equitable power, and thereby avoids facing the fact that no authority
exists for its exercising any such equitable jurisdiction. The court in describ
ing its equitable powers has shown itself to be circumspect, as by stating that
such jurisdiction may be exercised "to the extent of reforming contracts."
Sutcliffe Storage & Warehouse Co. v. United States, 294 Ct. CI. 297, 304, 112
F. Supp. 590, 594 (1953).
In support of its jurisdiction the court relies upon Clapp v. United States,

127 Ct. CI. 505, 117 F. Supp. 576, cert, denied, 348 U.S. 834 (1954), though
scrutiny of this case leaves some doubt as to its value in this connection. This
was a case where the Government took "a citizen's money by refusing him
something to which he was entitled." 127 Ct. CI. at 515, 117 F. Supp. at 582.
It was found that the claim of the Government (Maritime Administration)
was totally without foundation, and based upon a "mis-application" of the
Shipping Act of September 7, 1916, 46 U.S.C. � 808. It was upon this act
that the court determined there is a "claim founded upon any Act of Congress,"
in accordance with 28 U.S.C. � 1491(2) (1952). The Clapp court was attack
ing an interpretation of the Tucker Act which would give rise to a thesis limit-
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ing recovery in cases founded upon a law of Congress to those cases in which
the law provides in express terms for such a recovery. But its broad and
admittedly rational construction of the jurisdictional act does not in turn give
rise to the proposition that recovery can be allowed where the law upon
which the case is founded expressly denies recovery. In other words the Clapp
court was not faced with the problem of basing its jurisdiction upon a statute
which denied its jurisdiction. There is a second matter�the Clapp case involved
the rights of citizens of the United States while the present case deals with
enemies. There can be no denying that the law clearly distinguishes between
the rights of citizens and enemies, Johnson v. Eisentrager, 339 U.S. 763 (1950),
and that the latter class is clearly militated against as a matter of national
policy, Miller v. United States, 78 U.S. (11 Wall.) 268, 305-06 (1871).
This philosophy is expressed in Silesian-American Corp. v. Markham, 156
F.2d 793 (2d Cir. 1946), aff'd, 332 U.S. 469 (1947), where it is stated:
An enemy or an ally of an enemy is positively and intentionally denied relief, not
only in � 9(a) but elsewhere, because his property may be forfeited; he can rely
only upon the grace of Congress.
156 F.2d at 797.

That enemies are precluded from judicial relief is indicated in the Trading With
the Enemy Act, � 12 of which states:

After the end of the war any claim of any enemy or of an ally of enemy to any money
or other property received and held by the alien property custodian . . . shall be
settled as Congress shall direct.

It might be noted that House Joint Resolution No. 289, approved by the
President on October 19, 1951, which terminated the state of war between the
United States and Germany, stated:

[A]ny property or interest which prior to January 1, 1947, was subject to vesting or

seizure under the provisions of the Trading with the Enemy Act ... or which has
heretofore been vested or seized under that Act . . . shall continue to be subject to
the provisions of that Act ....

65 Stat. 451 (1951), 50 U.S.C. App. note prec. � 1 (1952).

This certainly indicates an intent to deny relief outside the act to any such

previously seized property as is presently in controversy.
From the aforementioned authorities it seems clear that the only facts

necessary for granting the Government's motion to dismiss were that (1) the

property was in the possession of the Custodian and that (2) the individual

plaintiffs were enemies at the time of the seizure. It has been plainly spelled
out that a vesting order or the Custodian's right to possession cannot be

attacked on the grounds that the Custodian's right to acquire possession had
terminated and the vesting order issues was null and void. See National Savings
& Trust Co. v. BrowneU, 95 U.S. App. D.C. 370, 222 F.2d 395 (1955), cert.
denied, 349 U.S. 955 (1955). It is notable that the dissent by Judge Whitaker
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in the present case simply states that the court is denied jurisdiction of an

action to recover property seized by the Alien Property Custodian, under

� 9(f) of the Trading With the Enemy Act. 153 F. Supp. at 432.
An analysis of the court's decision indicates somewhat more humanity than

foundation, and in conclusion it can only be said that the overwhelming weight
of judicial opinion indicates that, regardless of the theory on which a claimant

proceeds, suits for the recovery of property may only be brought under � 9(a)
of the act. Accordingly, even in response to a "purported" vesting order,
Congress has consented that the United States may be sued, in regard to

property in the possession of the Custodian, only within the limits of the Trading
With the Enemy Act. It is submitted that the court erred in denying the
defendant's motion to dismiss the petition. Any other construction of the
case would result in an unauthorized impingement of the concept of sovereign
immunity.

WILFRED F. RICE, JR.

ANTITRUST LAW�An Exclusive Dealership Contract Granted by a

Manufacturer, Which Has the Effect of Eliminating the Dealer's
Competition Is Not a Contract or Conspiracy That Restrains Trade
in Violation of the Sherman Act, If It Is Motivated by a Valid
Business Purpose, and the Manufacturer Does Not Thereby Tend
To Monopolize the Market.

Webster Motor Car Company, one of three Packard dealers in the city of
Baltimore in 1953, had a dealership contract with Packard Motor Car Com
pany. The contract was of the usual type with provision that it should last
for one year, with no option for extension. It had been the practice in the past
to renew such contracts unless, of course, there was a valid reason for cancella
tion. In 1953, Zell Motor Car Company, the largest of the three Packard
dealers in Baltimore, informed Packard that it, Zell, was operating at a loss
and unless it was given an exclusive dealership for the Baltimore area it could
no longer handle Packard's cars. Packard, wishing to maintain this major
distributing outlet, agreed to the proposal and subsequently notified Webster
that its contract would not be renewed. Webster then instituted an action in-
the United States District Court for the District of Columbia pursuant to � 7
of the Sherman Act, 26 Stat. 210 (1890), as amended, 15 U.S.C. � 15 (1952),
alleging that Packard and Zell had conspired to restrain and/or monopolize
trade in the Baltimore area in violation of �� 1 and 2 of the act, 26 Stat. 209
(1890) (later amended by 69 Stat. 282 (1955), 15 U.S.C. �� 1-2 (Supp. IV,
1952) ). The question was submitted to a jury which returned a verdict for the
plaintiff. The court denied motions for judgment notwithstanding the verdict
and for a new trial by determining that there was sufficient evidence whereby
the jury could have found that Packard had conspired with Zell to eliminate the
latter's competition which resulted in an unreasonable restraint of trade. Judg-
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ment for treble damages was entered for Webster, Webster Motor Car Co. v.
Packard Motor Car Co., 135 F. Supp. 4 (D.D.C. 1955), from which an appeal
was taken. The circuit court of appeals reversed, Judge Bazelon dissenting.
Held, that the granting of the exclusive dealership to Zell was not the result of
a conspiracy to restrain trade within the meaning of the Sherman Act. Packard
Motor Car Co. v. Webster Motor Car Co., 243 F.2d 418 (D.C. Cir.), cert.
denied, 355 U.S. 822 (1957).
In reversing, the court overturned the district court's determination as to

violations of both � 1, dealing with restraints of trade, and � 2, dealing with
monopolization. The soundness of the decision with respect to � 2 will not be
discussed in this brief analysis. However, the question of whether there can

be a "relevant" market for a name brand commodity is not as easily disposed
of as the court might lead one to believe. See United States v. Guerlain, Inc.,
155 F. Supp. 77 (S.D.N.Y. 1957); Note, 40 Minn. L. Rev. 853 (1956).
Section 1 of the Sherman Act states: "Every contract ... or conspiracy, in

restraint of trade or commerce among the several States ... is hereby declared
to be illegal " 26 Stat. 209 (1890) (later amended by 69 Stat. 282 (1955),
15 U.S.C. � 1 (Supp. IV, 1952) ). A literal reading of this section would make
all business contracts illegal because all contracts by their very nature restrain
trade to some degree. Chicago Bd. of Trade v. United States, 246 U.S. 231,
238 (1918); Standard Oil Co. v. United States, 221 U.S. 1, 63 (1911). How

ever, the Supreme Court has held that only those contracts or conspiracies
which result in an unreasonable restraint of trade were intended to be declared

illegal. United States v. American Tobacco Co., 221 U.S. 106, 179 (1911);
Standard Oil Co. v. United States, 221 U.S. 1, 63 (1911). The only difficulty
in applying a test of reasonableness is: what is meant by "reasonable"? Are
exclusive agency contracts ever reasonable restraints? Past cases considering
manufacturer-dealer contracts which are exclusive have determined that they
are "reasonable" if made for a valid business purpose. Again, what is a valid
business purpose? Such arrangements whose main purpose has been (1) to

provide the manufacturer with market outlets, Bascom Launder Corp. v. Tele-

coin Corp., 204 F.2d 331, 335 (2d Cir.), cert, denied, 345 U.S. 994 (1953);
United States v. Imperial Chemical Industries, Ltd., 105 F. Supp. 215, 244

(S.D.N.Y. 1952); cf. Hudson Sales Corp. v. Waldrip, 211 F.2d 268 (5th Cir.

1954) ; Boro Hall Corp. v. General Motors Corp., 124 F.2d 822 (2d Cir. 1942),
or (2) to assure the dealer a steady source of supply, United States v. Bausch &

Lomb Optical Co., 321 U.S. 707, 719 (1944), have been held not to be un

reasonable restraints of trade and therefore legal.
These cases have sustained the foreclosing of some competition where it has

been found that the restraint was an incidental consequence of a legitimate main

purpose. The Attorney General's Committee created to study the antitrust laws

adopts this test:

[W]here an exclusive dealership forms part of an attempt to monopolize prohibited
by Section 2, or the lesser degree of unreasonable restraint prohibited by Section 1,
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it should be held a violation. On the other hand, where an exclusive dealership is

merely an ancillary restraint, reasonably necessary to protect the parties' main lawful
business purposes, such a dealership should be upheld where its effect is not unreason

ably to foreclose competition from the dealer's market.

Report of Attorney General's National Committee To Study the Antitrust Laws
29 (1955). However, these illusive concepts require delineation before the test

can become a workable formula in a practical sense.
The Supreme Court, taking the single occasion to speak on the problem in

the Bausch & Lomb case, supra, upheld by an evenly divided court the validity
of an exclusive distribution arrangement by finding that its main purpose, a

steady source of supply, fell within the confines of the proper or legitimate
business purpose yardstick. The case involved a complex system of distribution
from manufacturer to consumer which centered around the Soft-Lite Lens Com

pany, a distributor of optical lenses. Soft-Lite entered into an agreement with
Bausch & Lomb, a manufacturer, wherein the latter agreed to make lenses ex

clusively for Soft-Lite and not to compete in the distribution of its products. The
distributor, in turn, had exclusive dealership contracts with wholesalers and
retailers whose business relations were closely regulated thereby; namely, as a

condition of sale, Soft-Lite fixed the prices to be charged by the retailers and
prescribed regulations concerning retailer's business conduct. The Court struck
down the distributor-retailer contracts primarily because price fixing had been
found to be illegal per se. 321 U.S. at 720. More significantly, however, the
manufacturer-distributor agreement was upheld, the Court affirming the lower
court's finding that such agreement was basically aimed at the achievement of a
steady source of supply, 321 U.S. at 719, and while technically an agreement
in restraint of trade, it had a proper business purpose and hence was not un
reasonable. Judge Rifkind's district court opinion, in upholding the exclusive
arrangement, placed some reliance on the manufacturer's non-dominant position
in the field. "Nothing in the evidence indicates that Bausch and Lomb enjoyed
a monopoly in the manufacture of glass for lenses, whether pink or otherwise.
On the contrary, the evidence is clear that other manufacturers of lenses have
had access to pink glass from other sources and that the success of Soft-Lite
has stimulated emulation and competition." United States v. Bausch and Lomb
Optical Co., 45 F. Supp. 387, 399 (S.D.N.Y. 1942). The Attorney General's
National Committee To Study the Antitrust Laws, after discussing the case,
concludes with this statement: "There was nothing contrary to public policyin the arrangement because the manufacturer did not enjoy anything approach
ing a monopoly in the manufacture either of pink-tinted or of other lenses . . . ."
Report of Attorney General's National Committee To Study the Antitrust Laws
28 (1955).
The Supreme Court has not reconsidered this issue since the Bausch & Lomb

case, but lower federal courts have utilized its test in measuring the reasonable
ness of contracts. Bascom Launder Corp. v. Telecoin Corp., 204 F.2d at 335-
Schwing Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899 (D. Md.), afd
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per curiam, 239 F.2d 176 (4th Cir. 1956); United States v. Imperial Chemical
Industries, Ltd., 105 F. Supp. 215, 244 (S.D.N.Y. 1952).
In the Imperial Chemical case, supra, where the action was brought against

a manufacturer, the court held the exclusive agency agreement valid in light of
the fact that its purpose was to create a method of distribution customary in
this industry. The court asserted: "Absent proof that the designation of an

exclusive distributor was made to achieve an illegal end, such a commercial
arrangement is not illegal per se. United States v. Bausch & Lomb Optical
Co. . . ." 105 F. Supp. at 244. (Emphasis added.) The case is a companion
to Bausch & Lomb in the sense that, taken together, these cases establish the
principle that exclusive dealership agreements, originated either by manu

facturer or distributor, will not be challenged if such agreements are devoid of

per se violations typified by the price fixing arrangement in Bausch & Lomb,
and as long as a proper business purpose can be shown.
The next case to apply the business purpose test in conjunction with the

manufacturer's position in the market was that of Bascom Launder Corp.
v. Telecoin Corp., 204 F.2d 331 (2d Cir.), cert, denied, 345 U.S. 994 (1953).
It involved the legality of a contract making the Telecoin Corporation
the exclusive distributor for Bendix washing machines. The plaintiffs, com

mercial users of washing machines, alleged, inter alia, that a conspiracy existed
between the defendants and Bendix wherein plaintiffs were denied access to

Bendix washers except through the Telecoin Corporation and as a result the
contract was an unreasonable restraint of trade and violative of �� 1 and 2

of the Sherman Act. The appellate court in reversing the directed verdict for
the plaintiffs, relied on the Bausch & Lomb decision and held:

The contract . . . was ... not unlawful in and of itself. The plaintiffs could
win only if they proved (1) that Bendix had a monopoly in fact of the product it
sold to Telecoin and/or (2) the exclusive arrangement, as carried out, was without a

reasonable economic basis and merely served as an instrument for unduly restraining
trade.

204 F.2d at 335. (Emphasis added.) The court reaffirmed the principle that

an exclusive dealership contract which has as its main purpose the provision of

market outlets has a proper business purpose and is not an unreasonable restraint

of trade in the light of the manufacturer's non-dominant position. The court

did not decide whether the market involved was washing machines or Bendix

machines in particular. It merely said that the directed verdict was improper.
Schwing Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899 (D. Md.), afd

per curiam, 239 F.2d 176 (4th Cir. 1956), which is the most recent case to apply
the Bausch & Lomb test, found, as did Bascom Launder, that providing market

outlets for the manufacturer was a proper business decision. 138 F. Supp.
at 906. The most significant thing about Schwing is the application of the

same test where existing dealers are eliminated from competition with greater
reliance placed on the manufacturer's market position. The court stated that

unless the manufacturer dominated the market, he had the right to demand
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exclusive control of his product in a particular area. In this case, where exist

ing dealers were eliminated, the purport of the opinion is that the effect on the

market must be one of monopoly before the restraining agreement is found

illegal. The result of this limited application is to deny the sanctions of � 1 in

a situation where a restraint of trade exists but falls short of constituting a

violation of � 2. While recognizing that two levels of competition were involved,
the court, by requiring that the manufacturer dominate the market before an

unreasonable restraint is found, emasculated � 1.

In the Webster case two extensions in the factual situation may be seen. Con

trary to Schwing, the dealer threatened to discontinue his business unless the

manufacturer disenfranchised the other dealers, and the resulting agreement
left him the sole Packard dealer in Baltimore. The court passed over these

distinctions and used the same test in its inquiry as to whether a conspiracy
existed to eliminate Webster. The court first found that the creation of an ex

clusive dealership was motivated by a legitimate business decision. They then

found because of the manufacturer's small share of the market, the agreement's
effect was not unreasonable. The court said that, when an exclusive dealership
" 'is not part ... of a scheme to monopolize and effective competition exists at
both the seller and buyer levels, the arrangement has invariably been upheld as

a reasonable restraint' " 243 F.2d at 420.
A distinction between two possible fact patterns in the exclusive arrangement

area must be noted. The first situation occurs when a manufacturer agrees to

give a dealer exclusive distribution rights in an area new to his product. The
second is seen when the distributor is given this right to the exclusion of exist

ing dealers. In the first hypothesis there are no existing dealers withdrawn
from competition. The only restraint looks toward potential competition. In
the second there is a direct foreclosure of existing dealers from competition.
This is the plain purpose of the agreement. Schwing and Webster, of course,
fit under the second classification. To uphold this type of direct restraint of

existing competition goes further than any endorsement of restraint on poten
tial competition. It requires stronger justification.

Since the avowed purpose of our antitrust laws is to protect the public,
Paramount Famous Lasky Corp. v. United States, 282 U.S. 30, 42-43 (1930),
any inquiry into their violation in a given case must generally look to their
effect on the consumer. The manufacturer's size and position, and the com

petition which he and his dealer face must be given consideration in determining
whether the choice and bargaining position of the consumer is adversely
affected. Perhaps another extended form of this concept may carry some weight
in swaying the judgment in such cases�that the public will be benefited if the
small manufacturer is allowed to remain in competition with much larger firms.
In Webster, the court stated in summation:
The short of it is that a relatively small manufacturer, competing with large manu

facturers, thought it advantageous to retain its largest dealer in Baltimore, and
could not do so without agreeing to drop its other Baltimore dealers. To penalize
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the small manufacturer for competing in this way not only fails to promote the
policy of the antitrust laws but defeats it.

243 F.2d at 421. It is perhaps possible to infer from this decision the idea that
it is consistent with antitrust policy to subsidize the marginal competitor through
judicial lenience when he is competing with industrial giants.

V. BAKER SMITH

CONFLICT OF LAWS�Under the Doctrine of Divisible Divorce a State
Granting an Ex Parte Decree Based on Constructive Service Does
Not Have Jurisdiction To Adjudicate Alimony Rights of the Absent
Wife.

Petitioner and respondent wife were married in 1948, thereafter living in
California. When they separated in late 1952 the wife moved to New York,
while the husband went to Nevada where, in June 1953, he obtained a divorce
based on constructive service. The decree provided that both husband and
wife were "freed and released from the bonds of matrimony and all the duties
and obligations thereof." The wife was not served with process and made no

appearance before the Nevada court. Subsequently, in 1954, she brought an

action in a New York court for separation and alimony, and inasmuch as the
court did not have personal jurisdiction over the husband, his property within
the state was sequestered to satisfy any claims the wife might have. He

appeared specially, contending that the full faith and credit clause of the United
States Constitution, art. IV, � 1, compelled the New York court to treat the
Nevada decree as having ended any duty of support on his part. The lower
court ruled that, although the decree had effectively dissolved the marriage,
the wife was nevertheless entitled to support by the petitioner under � 1170-b
of the New York Civil Practice Act, as amended (1956). Vanderbilt v. Vander-

bilt, 207 Misc. 291, 138 N.Y.S.2d 222 (Sup. Ct. 1955). This statute provides
that when a wife sues for a separation the court may order the husband to make

support payments in her favor, notwithstanding the fact that he has a valid
prior subsisting divorce, if it was granted without personal jurisdiction over her.
This holding was affirmed by the Appellate Division of the Supreme Court,
1 App. Div. 2d 3, 147 N.Y.S.2d 125 (1st Dep't 1955), and by the New York
Court of Appeals, 1 N.Y.2d 342, 135 N.E.2d 553 (1956). The United States

Supreme Court granted certiorari. 352 U.S. 820 (1956). Held, the Nevada

court, having no personal jurisdiction over the wife, could not extinguish her

inchoate right to support under the law of New York in an ex parte divorce

proceeding; any decree which purported to do so was void and, to that extent,
not entitled to full faith and credit in New York. Vanderbilt v. Vanderbilt, 354
U.S. 416 (1957).
The instant case is another in a line of decisions developing the concept of

divisible divorce. This concept has recently been applied in determining the



19581 Decisions 527

extent of extra-territorial effect to be given ex parte divorces. The divisible
divorce theory was first established by the Supreme Court in the case of Estin

v. Estin, 334 U.S. 541 (1948), when the Court tacitly admitted that the

Williams cases, 317 U.S. 287 (1942) and 325 U.S. 226 (1945), had created an

untenable situation, insofar as they were interpreted as cutting off support
rights of a wife who had entered no appearance before the court. The result of

the Vanderbilt decision would appear to be more valid not only from the

constitutional viewpoint, but also in its economic, social, and moral aspects.
Clearly, if divorces are to be given extra-territorial effect when granted ex parte
thousands of miles away from one spouse, there must be some safeguards or

rules of the game which will not leave ex-wives and children penniless because
the husband is able to escape any liability for their support. Any other result
could lead to social welfare problems of great magnitude.
Proper analysis of Vanderbilt is impossible without first examining some of

the early cases in this area of the law. These early decisions built up such a

confusing and unworkable body of law that the Court turned first to the

Williams cases, then Estin, and finally Vanderbilt, in an effort to bring some

uniformity and clarity to the law. Actually, these decisions were, more than

anything else, attempts to reconcile the conflicting interests of the various
states in a field frought with many pitfalls for the unwary. So long as this

country remained a small, closely knit nation with relatively little migration
of the populace, the problem of divorce and support was largely a local question
creating few, if any, constitutional difficulties. However, the dynamic forces
at work in our expanding nation at the turn of the century combined with

changes in the pattern of living and social mores to create new and unantici
pated questions in the law of divorce. Perhaps the largest single cause was the
ever-increasing mobility of the American people with its concomitant causa

tion of conflicts of interests between the several states in their desire to advance
the welfare of their citizens. At the time the Constitution was written, the
Founding Fathers could hardly have foreseen that what were purely local
questions of domestic relations might someday become a battle over differing
state philosophies toward divorce. Mr. Justice Frankfurter states the problem
well in his concurring opinion in Williams I:

The Constitution of the United States, however, reserves authority over marriage
and divorce to each of the forty-eight states. ... In a country like ours where each
state has the constitutional power to translate into law its own notions of policy
concerning the family institution, and where citizens pass freely from one state
to another, tangled marital situations, like the one immediately before us, inevitably
arise. . . . [T]hese complications cannot be removed by any decisions this Court can
make�neither the crudest nor the subtlest juggling of legal concepts could enable
us to bring forth a uniform national law of marriage and divorce.

317 U.S. at 304.

Although there was considerable difference of opinion among the states as
to just when a foreign divorce was entitled to recognition, the Supreme Court
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was originally committed to the doctrine of matrimonial domicile as the juris
dictional base for a divorce. It held in Atherton v. Atherton, 181 TJ.S. 155
(1901), that a sister state had to give full faith and credit to a divorce granted
ex parte by the matrimonial domicile to a deserted husband. Without stating
directly that it considered the marriage status to be a res which could be
adjudicated in an in rem proceeding, the Court did say that a divorce decree
need not be based on the same standards of jurisdiction as an in personam suit.
181 U.S. at 162-63. Following this, the Court in Haddock v. Haddock, 201
U.S. 562 (1906), further complicated the matrimonial domicile concept by
injecting the so-called "fault theory" suggested by earlier cases. Initially, Ameri
can law had carried over the more or less inflexible rule established in England
to the effect that a wife could not acquire a separate domicile from that of her
husband, but Haddock held that where the husband deserted his wife and she
remained at the matrimonial domicile, the husband could not obtain a foreign
ex parte divorce entitled to full faith and credit because the state granting the
decree had no jurisdiction over her. In short, a deserting husband could not

take the matrimonial domicile with him. Under the law at this stage there was

still only one situs of the marriage which could not be split as an amoeba.
At this juncture, the Supreme Court recognized three situations in which a

foreign ex parte divorce was entitled to mandatory full faith and credit under
the Constitution. First, where both husband and wife were domiciled in the

decree-granting state, whether there was personal service or not. Second, where
suit was brought at the domicile of one of the parties and there was personal
jurisdiction over the other, either through personal service or by an appearance.
And third, where suit was brought at the matrimonial domicile by one of the

parties who was still living there. It can readily be seen that so long as these
were the only three types of foreign ex parte divorces entitled to full faith and
credit there could almost never be any question in law of the survival or ex

tinguishment of alimony or support rights, since in each such case the decreeing
court would have personal jurisdiction over both parties either through personal
service or by some form of constructive service based on domicile. This being
the case, the issue of support would be res judicata everywhere. The only pos
sible exception, which appears never to have occurred, would arise if the wife
left the matrimonial domicile due to the husband's misconduct, and thereafter
the husband sought a divorce in the matrimonial domicile. Of course, even

here the husband would have no standing to complain if alimony were awarded
to the wife by that court since he would be before the court as the plaintiff.
The closest thing to this situation arose in Thompson v. Thompson, 226 U.S.
551 (1913), where a wife sought separate maintenance in the District of

Columbia after the husband had obtained an ex parte divorce in the matrimonial
domicile of Virginia. The Court held that since by Virginia law such divorces

granted to the husband ended any duty of support to the wife, the fact that it

was ex parte made no difference, and the wife's claim was dismissed. This par
ticular case was expressly overruled in Vanderbilt, to the extent that it held an

ex parte divorce destroyed alimony rights everywhere. 354 U.S. at 419.
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Unfortunately, it became more and more apparent as time passed that the

concept of matrimonial domicile was not the final answer to the problem.
The difficulty was foreseen by the Court itself when it stated in Haddock

that, although an ex parte divorce was not entitled to full faith and credit in

other states when not based on personal jurisdiction in one form or another,
the divorce was, nevertheless, valid in the state rendering the decree. 201

U.S. at 572. The only requirement was that the party receiving the divorce
must be a domiciliary of that state. This meant that a person could be
married in one state and at the same time considered divorced in another.
It placed divorces in this category in the same position as those granted by a

foreign country; other states could give them extra-territorial recognition on

the basis of comity, or could elect to treat them as void. This state of the law

increasingly led to confusion and uncertainty which the Court sought to remedy
in Williams v. North Carolina, 317 U.S. 287 (1942), and 325 U.S. 226 (1945).
The first Williams case reached the Supreme Court as the result of a North

Carolina conviction for bigamous cohabitation. Mr. Williams and Mrs. Hendrix
had left their respective spouses in that state and established residence in
Nevada. After obtaining ex parte divorces, they inter-married and returned
home, where North Carolina prosecuted them on the theory that under local law
they were still married to their previous spouses because the divorces had been
granted without personal jurisdiction over both parties. Had the Supreme Court
relied on Haddock v. Haddock, North Carolina would have been justified in
its assumption; however, the Court decided to reject Haddock and establish a

new rule. Williams I discarded the concept of matrimonial domicile as a

necessary jurisdictional base, and in its place substituted "unitary" domicile
and a theory that the marriage status was what might be termed a quasi-res
which followed each party and could be adjudicated in a suit akin to an in rem

proceeding. The Court rendered its decision on the theory that under the full
faith and credit clause a judgment of a sister state had to be given extra
territorial effect, regardless of the fact that enforcement of the judgment might
be contrary to the public policy of the state, and on what it called "intensely
practical considerations, emphasizing the essential function of the full faith and
credit clause." The Court said it was substituting a command for the former
principles of comity. 317 U.S. at 301. Pointing out that the requirement is
that "not some, but full faith and credit" must be given judgments of a state
court, and that the exceptions to this rule "have been few and far between,
apart from Haddock v. Haddock," insofar as judgments are concerned, the
Court overruled Haddock. 317 U.S. at 294-95. Specifically, Williams I held
that a divorce granted by a state to a domiciliary is entitled to full faith and
credit even though based on constructive service on an absent defendant
domiciled elsewhere. This fiction of the reified marital status only added to the
confusion as Mr. Justice Jackson predicted. 317 U.S. at 316-17. Williams II,325 U.S. 226 (1945), limited the earlier case somewhat by holding that the
mere recitation of domicile by the decree-granting state established only prima
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facie evidence of the domicile, and such a judgment was subject to collateral
attack in other forums.
As pointed out earlier, so long as Haddock governed the law of ex parte

divorces and their interstate recognition, there could be no problem of the
survival of alimony rights since there was no constitutional compulsion on the
states to recognize any divorce granted without jurisdiction over both parties
to the marriage. Now, however, the Williams cases raised this question. If
ex parte divorces had to be given recognition everywhere, the problem then to
be faced by the courts was whether or not this necessarily extended to cutting
off all support rights of the wife who was not present at the divorce proceeding.
The answer to this question developed in two phases; first, as to prior existing
support orders in the Estin case and, ultimately, in the case of inchoate or un-

adjudicated support rights in the Vanderbilt case.
Early recognition of this problem was shown in an article which apparently

coined the term "divisible divorce." Barnhard, Haddock Reversed�Harbinger
of the Divisible Divorce, 31 Georgetown L.J. 210 (1943). However, the first

explicit judicial comments on the question came in Esenwein v. Commonwealth,
325 U.S. 279 (1945), decided the same day as the second Williams de

cision, where Mr. Justice Douglas said in concurring:
But I am not convinced that in absence of an appearance or personal service the

decree need be given full faith and credit when it comes to maintenance or support
of the other spouse or the children. . . . The problem under the full faith and credit
clause is to accommodate as fully as possible the conflicting interests of the two

States. . . . The question of marital capacity will often raise an irreconcilable con

flict between the policies of the two States. . . . One must give way in the larger
interest of the federal union. But the same conflict is not necessarily present when
it comes to maintenance or support. The State where the deserted wife is domiciled
has a deep concern in the welfare of the family deserted by the head of the household.
If he is required to support his former wife, he is not made a bigamist and the off

spring of his second marriage are not bastardized. In that view Pennsylvania in this
case might refuse to alter its former order of support or might enlarge it, even though
Nevada in which the other spouse was domiciled and obtained his divorce made a

different provision for support or none at all.

325 U.S. at 282-83.

Mr. Justice Douglas' views reached fruition several years later in Estin v.

Estin, 334 U.S. 541 (1948), where, writing for the majority, he decided that,
while a foreign ex parte divorce must be recognized by sister states as ending
the marriage, this mandatory recognition does not mean that a prior decree of

one state ordering alimony payments is to be wiped out by the divorce decree

of another state. The rationale behind Estin was that every marriage has two

distinct legal components. The first element, the marital status or res, is one

which may be brought before the court by either spouse in an action in the

nature of an in rem proceeding. But the other aspect of the marriage, the legal
incidents, are property interests which may not be taken away by a court lack-



1958] Decisions 531

ing personal jurisdiction over both parties. Relying heavily on Pennoyer v. Neff,
95 U.S. 714 (1878), the Court said:

The Nevada decree that is said to wipe out respondent's claim for alimony under

the New York judgment is nothing less than an attempt by Nevada to restrain

respondent from asserting her claim under that judgment. That is an attempt to

exercise an in personam jurisdiction over a person not before the court. That may

not be done. Since Nevada had no power to adjudicate respondent's rights in the

New York judgment, New York need not give full faith and credit to that phase of

Nevada's judgment.

Estin v. Estin, 334 U.S. at 548-49. The Court then went on to point out that
the "eternal problem of the law is one of making accommodations between

conflicting interests," Because of this, the Court said:

The fact that the requirements of full faith and credit, so far as judgments are con

cerned, are exacting, if not inexorable . . . does not mean, however, that the State of

the domicile of one spouse may, through the use of constructive service, enter a decree

that changes every legal incidence of the marriage relationship.
334 U.S. at 546. The Court then concluded:

The result of this situation is to make the divorce divisible�to give effect to the
Nevada decree insofar as it affects marital status and to make it ineffective on the
issue of alimony. It accommodates the interests of both Nevada and New York in
this broken marriage by restricting each State to the matters of her dominant concern.

334 U.S. at 549.

With this opening wedge in the door of the full faith and credit clause there
followed in the lower federal courts and in some state courts a group of cases

seeking to further extend this compromise made necessary by the so-called
"practical considerations" which seemed, in part, to have been ignored in the
Williams cases. See, e.g., Meredith v. Meredith, 96 U.S. App. D.C. 351, 226
F.2d 257 (1955); Hopson v. Hopson, 95 U.S. App. D.C. 285, 221 F.2d 839
(1955); Willoughby v. Willoughby, 178 Kan. 62, 283 P.2d 428 (1955).
Once Estin had been decided, it still remained for the Supreme Court to

decide whether an ex parte divorce could cut off unadjudicated support rights�
the second phase of the question posed. Vanderbilt is the answer. Taking the
view that there is little difference in the two situations, the Court says :

The factor which distinguishes the present case from Estin is that here the wife's
right to support had not been reduced to judgment prior to the husband's ex parte
divorce. In our opinion this difference is not material on the question before us.
Since the wife was not subject to its jurisdiction, the Nevada divorce court had no

power to extinguish any right which she had under the law of New York to financial
support from her husband. . . . [T]he Nevada decree, to the extent it purported to
affect the wife's right to support was void ....

354 U.S. at 418-19.

Mr. Justice Frankfurter, in a vigorous dissenting opinion, insists that the
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majority in Vanderbilt has misapplied Estin when it regards the difference be
tween the two cases as "not material." He feels that the prior New York
support order was the key to the holding in Estin, for to have permitted the
part of the Nevada decree cutting off alimony to stand would have denied full
faith and credit to the valid New York judgment. This was not the same

problem in Vanderbilt, he contends. Further, he would reject the Court's dis
cussion in Estin of the necessity for in personam jurisdiction, and disavow the
distinction drawn between the marital status and the legal incidents of marriage
such as alimony.
[B]oth situations involve the adjudication of valuable rights of an absent spouse, and
I see no reason to split the cause of action and hold that a domiciliary state can ex

parte terminate the marital relation, but cannot ex parte deny alimony.

354 U.S. at 424. The difficulty with this view is that it tends to place strict
logic above the justice of a situation which would leave deserted wives and
children without any means of protection from ex parte divorces.
While Mr. Justice Frankfurter has raised some justifiable criticisms and

shown a logical inconsistency in the majority opinion, it is Mr. Justice Harlan's
poignant dissent which brings to light the most important oversight of Mr.

Justice Black and the majority. Mr. Justice Harlan's dissent, by means of a

double-barreled attack, shows that the majority has resolved the case in such a

way as to undermine a concept thought to have been fixed in the law at least
since Estin. He says that the effect of a foreign ex parte divorce, secured by
the husband, on the wife's right to support should be determined by reference to

the law of the wife's domicile at the time of the divorce. The survival or ex

tinguishment of this right should not be subject to change when the wife

acquires a new domicile. It should be noted that this same principle of law
contended for by Mr. Justice Harlan was recently cited as law in a California
case similar to Vanderbilt. In Lewis v. Lewis, 317 P.2d 987, 991 (Cal. 1957),
Justice Traynor, after discussing the Vanderbilt case at some length, states

this as the law, and cites a string of authorities, beginning with Estin.

Mr. Justice Harlan first points out that, to him, it is unnecessary as well as
unwise to reach the question of the validity of the Nevada decree on the subject
of alimony, because the real issue is more properly whether New York has any

duty to give the Nevada decree full faith and credit. Since New York, the state

having a direct interest in the wife's welfare, has a policy allowing support
actions subsequent to such ex parte divorces, Mr. Justice Harlan reasons that it

would be wrong to compel recognition of the Nevada decree on the issue of

alimony. He would remind the Court that Williams I was a compromise reached
in an effort to attain some uniformity among the several states in the field of

divorce. It compromised certain elements of due process, strengthened the

force of the full faith and credit clause, and thereby bought some measure of

consistency in the effect of ex parte divorces throughout the country. In his

words:
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One cannot rest on the inexorability that the Nevada decree is a "judgment" and

eliminate the fact that it was held to be a judgment outside Nevada as to status for

reasons which do not necessarily apply to the question of support, any more than

one can solve the problem by labeling support as a "property" right.

354 TJ.S. at 433.

Once he establishes a means of reaching the same result by way of a different

constitutional road, Mr. Justice Harlan discusses the effect of the instant case

in practice, and why it should not have been decided this way. He says that

because the majority ruled the Nevada decree void to the extent that it pur

ported to cut off the wife's support rights, the result is now that regardless of
the state policy of the wife's domicile at the time of the divorce, her right to
support can survive, at least in those states which hold that alimony rights
survive divorce. Consequently, a divorced wife may obtain alimony by the

simple expediency of moving to a state in which her ex-husband holds property
and in which the right to support survives the divorce. This means that the ex-

husband may at any time become subject to a support decree, perhaps years
after he has remarried and assumed new responsibilities. The gravity of the

problem is illustrated by noting the wide discrepancies among the states on this

subject. See Annot., 28 A.L.R.2d 1378, 1396-97, 1402-03 (1953). Mr. Justice
Harlan's concluding remarks are particularly telling in their description of the
result of this case:

It seems to me unfortunate that this Court should permit spouses divorced by valid
decrees to comb the country, after the divorce, in search of any State where tie
divorcing spouse has property and which has favorable support laws, in order there
to obtain alimony.
354 U.S. at 434. It would appear that there is a great deal of validity to Mr.
Justice Harlan's views on this aspect of the case, if this result is what the
majority intended by its decision. Unfortunately, until another case directly
involving a determination of the survival of the support rights of the wife is
taken by the Supreme Court, there is no way of telling what the Court in
tended. It should be noted that the Court, in the previous term, had before
it a similar case in which they were able to avoid meeting the same constitu
tional issues. See Armstrong v. Armstrong, 350 U.S. 568 (1956). Had the
majority adopted Mr. Justice Harlan's approach, however, and said only
that New York need not give full faith and credit to that part of the Nevada
judgment which purported to end the duty of support, the Court would have
left intact the rule that support rights are determined by the law of the wife's
domicile at the moment of the divorce. Since they did not do so, the rule is at
present sapped of its vitality, and cannot be nursed back to health without a
clarifying decision.
In retrospect it is fairly easy to say that the early cases and theories were

a poor solution to an increasingly difficult problem, and that the present daydecisions have not completely resolved the difficulties. It is not as easy, how
ever, to suggest a panacea. The basic conflict always resolves itself not only
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to a domestic relations question with all of its socio-economic overtones, but
to an even more elemental problem of the conflicting interests of the states in
our federal system. It is, in essence, a battle fought in the national arena with
the due process clause in one corner and the full faith and credit clause in the
other. The only way the states and the federal system can win in this fight is
for the bout to end in a draw. The problem has been that the Supreme Court
must not only referee the fight, but also make sure the fighters end up evenly
matched. See Mr. Justice Frankfurter's comment, supra, in Williams I, 317
U.S. at 304.
These conflicting views from the Court and the problems they pose merely

serve to point up the fact that there can be no satisfactory judicial resolution
of the two overlapping constitutional provisions and their application in this
turbulent field. The only real solution appears to lie in a truly national divorce
policy. Such a national divorce policy would have to be attained either by a

constitutional amendment granting Congress the power to legislate on the
subject or by a uniform act similar to the Uniform Reciprocal Support Act.
Numerous abortive attempts have been made in the past to achieve, by one or

the other means, such a result. See, e.g., Proposed Amendments to the Consti
tution of the United States, S. Doc. No. 65, 85th Cong., 1st Sess. (1957), and
S. Doc. No. 93, 69th Cong., 1st Sess. (1927), passim; Proceedings of the
National Congress on Uniform Divorce Laws (1906).
The confused state of the law as it stands today is nowhere better sum

marized than by Mr. Justice Jackson's dissent in Rice v. Rice, 336 U.S. 674

(1949), when in speaking of the Williams and Estin cases, he said:

This Court is not responsible for all the contradictions and conflicts resulting from

our federal system or from our crazy quilt of divorce laws, but we are certainly com

pounding those difficulties by repudiating the usual requirements of procedural due

process in divorce cases [Williams I and IT] and compensating for it by repudiating
the Full Faith and Credit Clause [in Estin].
336 U.S. at 680.

Vanderbilt, along with its illustrious predecessors, is at best a temporary
judicial solution to a problem which can only be solved by the states themselves.

G. GERVAISE DAVIS III

CONSTITUTIONAL LAW�Where Large Quantities of Items Are Seized

Without a Search Warrant as an Incident to a Valid Arrest the

Seizure Falls Within the Protection of the Fourth Amendment
and Further, Invalidates Any Conviction Obtained From the Use

of Such Items as Evidence.

Petitioners Kremen, Coleman, and Steinberg were indicted and convicted for

relieving, comforting, and assisting one Thompson, a fugitive from justice, in
violation of 18 U.S.C. � 3 (1952). In addition, Kremen and Coleman were
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indicted and convicted of conspiracy to commit the same statutory offense with

respect to Steinberg and Thompson, in violation of 18 U.S.C. � 1071 (1952)
and 18 U.S.C. � 371 (1952). Thompson and Steinberg were two of the eleven

communists whose convictions under the Smith Act were sustained by the

Supreme Court in Dennis v. United States, 341 U.S. 494 (1951). They had
been released on bail pending the Supreme Court decision. When their con

victions were affirmed, they refused to return to give themselves up and, in
stead, fled to California. They joined petitioners Kremen and Coleman and
rented a secluded cabin in the Sierra-Nevada mountains. From the day pre
ceding the arrests the cabin had been under continuous surveillance by FBI

agents, and it was only after positive identification of Thompson and Steinberg
was made that the FBI arrested the group. Thompson and Steinberg were

arrested in the front yard and Kremen and Coleman were apprehended inside
the cabin. The arrest of the former two was made under existing warrants, and
the arrest of the latter two was without warrants since the agents had "prob
able cause" to believe that they were engaged in committing a crime while in the

presence of the agents, to wit, assisting fugitives from justice. The agents
searched petitioners' persons and seized some false identification papers. There
after they seized the entire contents of the cabin and transported them to their
San Francisco offices, a distance of approximately 200 miles from the situs of
the arrest. They possessed no search warrants at the time. Only a few items
of the seized property were admitted into evidence. Petitioners were convicted
of the offenses as charged in the United States District Court for the Northern
District of California, Southern Division. The convictions were affirmed and
a petition for rehearing was denied in Kremen v. United States, 231 F.2d 155
(9th Cir. 1956) over Judge Denman's dissent. The Supreme Court granted
certiorari because of the unusual nature of the search and seizure. Kremen v.

United States, 352 U.S. 819 (1956). Held, in a per curiam decision, reversed.
The seizure of the entire contents of the house and its removal some two hundred
miles away to the F.B.I, offices for the purpose of examination are beyond the
sanction of any of our cases. While the evidence seized from the persons of the
petitioners might have been legally admissible, the introduction against each of the
petitioners of some items seized in the house in the manner aforesaid rendered the
guilty verdicts illegal.
Kremen v. United States, 353 U.S. 346, 347-48 (1957).
Justices Burton and Clark dissented on the ground that the property which

was admitted into evidence was legally seized. They were of the opinion that
the validity of a seizure should not be tested by the quantity of items seized.
To them the validity depends on the circumstances of the seizure as to each
of the items admitted. Furthermore, they felt that since there was ample
evidence of guilt apart from the items seized the rule of "harmless error" should
govern. 353 U.S. at 348.
The validity of searches and seizures, supposedly as an incident to a valid

arrest, has attracted the attention of the Supreme Court in a number of prior
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decisions. United States v. Rabinowitz, 339 U.S. 56 (1950) ; Trupiano v. United
States, 334 U.S. 699 (1948); Matron v. United States, 275 U.S. 192 (1927);
Agnello v. United States, 269 U.S. 20 (1925). The right of search and seizure
as an incident to a lawful arrest was firmly established in Agnello, supra, when
the Court stated:

The right without a search warrant contemporaneously to search persons lawfully
arrested while committing crime and to search the place where the arrest was made
in order to find and seize things connected with the crime as its fruits or as the means

by which it was committed, as well as weapons and other things to effect an escape
from custody, is not to be doubted.

269 U.S. at 30.

This right was narrowed considerably, however, by the Court's opinion in
Trupiano v. United States, supra, when the condition was announced that if the
circumstances made it feasible a search warrant must be obtained. But two

years later the Court in Rabinowitz, expressly overruled Trupiano on this point,
and laid down the rule that "the relevant test is not whether it is reasonable
to procure a search warrant, but whether the search was reasonable. That
criterion in turn depends upon the facts and circumstances�the total atmos

phere of the case." 339 U.S. at 66.

In view of the lack of guidance in this "test" and the conflicting opinions of
the Court in prior cases dealing with fact patterns similar to this case, the

cursory reversal of these convictions based only upon the conclusory reasoning
that "the seizure . . . and removal are beyond the sanction of any of our cases"
is disappointing in its lack of any guide to interpreting the impact of this case

on the doctrines of Agnello and Rabinowitz or on the fourth amendment.

These factors and others to be discussed dictate the necessity for a full dis
cussion of the case and the possible bases on which the Court may have relied
in order to ascertain, if possible, the impact of this case on the body of law

dealing with searches and seizures.
A. Were the search and seizure illegal because the arrests were unlawful?�

A search and seizure of private property with neither a search warrant nor a

valid arrest as a justification is, of course, unlawful. Agnello v. United States,
269 U.S. at 32. If a search and seizure is conducted without a search warrant
it must be as an incident to a lawful arrest. Supra at 33. The answer to the

question posed then depends on whether the arrest of petitioners was lawful.
As mentioned in the facts, there were outstanding warrants for the ar

rests of Thompson and Steinberg. The arrests of Kremen and Coleman,
however, stand on different grounds. Their identities were unknown to the

arresting officers until their arrest and they were identified then only by docu
ments taken from their persons. Their arrests in order to be lawful must be

based upon probable cause that they had committed a crime in the presence of
the federal agents. If their arrests were not based upon probable cause, but

only upon mere suspicion, the arrests would be unlawful, and, of course, the
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search and seizure unlawful also. The Supreme Court has in the past struck
down arrests based upon mere suspicion. Johnson v. United States, 333 U.S. 10

(1948) ; United States v. Di Re, 332 U.S. 581 (1948).
The Court in prior cases has well observed that there is no way to reduce the

rule of probable cause to certainty. In all cases the validity of the arrest must

be judged in the light of the circumstances and facts of each case. United States

v. Rabinowitz, 339 U.S. at 63. The generally accepted definition of probable
cause was announced by the Court in Stacey v. Emery, 97 U.S. 642 (1878),
drawing upon two early American cases.

Mr. Justice Washington says, in Munn v. Dupont, 3 Wash. 37: "... A reasonable

ground of suspicion, supported by circumstances sufficiently strong in themselves

to warrant a cautious man in the behalf that the party is guilty of the offence with
which he is charged."
Chief Justice Shaw defines it in similar language: "Such a state of facts would

lead a man of ordinary caution to believe, or to entertain an honest and strong
suspicion, that the person is guilty." Ulmer v. Leland, 1 Me. 135.

97 U.S. at 645.

The agents of the FBI have been given statutory authority to arrest without

a warrant any person who commits any offense against the United States in

their presence or who they reasonably believe has committed or is committing
a felony cognizable under the laws of the United States. 18 U.S.C. � 3052

(1952).
Even from this brief review of the case law and pertinent statutory authority,

it is apparent that a wide latitude has been given in this area, and, as could
be expected, the degree of proof required to establish probable cause is con

siderably less than that required to convict. Parts Mfg. Corp. v. Lynch, 45
F. Supp. 854 (S.D.N.Y.), aff'd, 129 F.2d 841, cert, denied, 317 U.S. 674

(1942).
In the case under consideration the agents observed Kremen and Coleman

living under a common roof with the two persons who were identified as the
fugitives Thompson and Steinberg. Once positive identification of these two
had been established, it seems clear that sufficient grounds existed for the belief
that Kremen and Coleman were harboring fugitives. Accordingly, it appears
that the arrests were lawful and, hence, the search and seizure were undoubtedly
not struck down for this reason.

B. Was the scope and intensity of the search unlawful?�The fourth amend
ment to the Constitution interdicts unreasonable searches as well as seizures
and in a warrantless arrest either could determine the invalidity of convictions
returned on such illegally obtained evidence. As the Supreme Court pointed
out in Weeks v. United States, 232 U.S. 383 (1914), the right to search the
person upon a valid arrest has long been recognized, whereas the right to search
premises where the arrest is made of more recent vintage. 232 U.S. at 389-92,
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cited in Agnello v. United States, 269 U.S. at 30. In Marron v. United States,
supra, the Court upheld a warrantless search of the premises which were under
the immediate control of the defendant as an incident to his lawful arrest. In
a more recent case, Harris v. United States, 331 U.S. 145 (1947), the Court
likewise upheld the reasonableness of a search as an incident to an arrest,
although the property seized was in no way related to the crime for which the
arrest was made. The search covered five full hours and extended to every
part of a four-room apartment in which the defendant was living and where
he was arrested.
This search was not, however, to be classed as reasonable without a strong

protest from Justice Frankfurter as was pointed out in his dissenting opinion:
To derive from the common law right to search the person as an incident of his
arrest the right of indiscriminate search of all his belongings, is to disregard the fact
that the Constitution protects both unauthorized arrest and unauthorized search.
Authority to arrest does not dispense with the requirement of authority to search.

331 U.S. at 165.

The status of the law prior to Harris was that if the police had made a law
ful arrest, they could, as an incident thereof, search the place where the arrest
was made in order to find and seize articles connected with the crime, as its

fruits, or the means by which it was committed, as well as weapons and things
which would aid in making an escape. United States v. Lee, 274 U.S. 559

(1927); Agnello v. United States, supra. If during this search the officers saw

in plain view the instrumentalities of another crime it also could be seized,
and a conviction based on that evidence would be proper. Marron v. United
States, supra.
The search in this case, tested as it must be by criteria derived from Agnello,

Marron, and Harris, appears to come within their limitations. The arrests were

lawful, two under existing warrants and two upon "probable cause." There was,

then, a right to search the immediate premises under the possession and control
of the petitioners.
The question of the necessity of procuring a search warrant prior to the

arrests may be met by reference to the facts surrounding the arrests.

Thompson and Steinberg had been at large for approximately two years. Their

appearances had been sufficiently altered as to make identification difficult.
Once positive identification had been made, however, the arrests followed within
the half-hour. As indicated above, the test to be applied in determining whether
a search warrant must be obtained is not whether there was a reasonable time
to do so, but, rather, was the search reasonable. United States v. Rabinowitz,
339 U.S. at 65-66. And under the prior decisions of the Court there seems

to be sufficient justification for a search that covered the entire cabin. This is

not to say, however, that because the search of the house may have been lawful,
that the seizure of everything in it was lawful also. This will be discussed below.
In summary, therefore, it is established that upon a valid arrest a search
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may be had of the premises immediately under the possession and control
of the one arrested. As indicated first in Marron, and later reaffirmed in Harris,
a search will not be unreasonable merely because it extends to all the rooms

of the place where defendant is arrested, at least when "all parts of the prem
ises [were] used for the unlawful purpose." Marron v. United States, 215 U.S.

at 199.
As to this aspect of the case, then, it is submitted that the scope and intensity

of the search were not the facts that moved the Court to reverse.

C. Was it a violation of due process, rather than an unreasonable search
and seizure?�In Rockin v. California, 342 U.S. 165 (1952), the Court reversed
a conviction in a state court which was obtained on illegally obtained evidence.
The evidence had been extracted from the petitioner's stomach by a stomach

pump. This unusual method of obtaining evidence was so base that it "shocked
the conscience of the Court" and, accordingly, the convictions were reversed, on
the ground that it constituted a violation of due process to convict on evidence
so obtained. It has been suggested that the total effect of the scope and inten

sity of the search, exploratory in nature, coupled with the seizure of the entire
contents of the cabin and their removal some two-hundred miles away, was so

great that it shocked the conscience of the Court, even as the Rochin case did.
This would categorize the decision not as a fourth amendment case but rather a
fifth amendment case, grounded upon the due process clause. The suggestion
connotes either one of two things; it could mean that having an unreasonable
search and seizure before them which in itself would require a reversal, the
Court, instead, grounded its decision upon the due process clause of the fifth
amendment, but failed to mention it in its opinion. The other possibility is
that, whereas the Court felt that the search and seizure, being an incident to a

valid arrest, were reasonable, their collective conscience was, nevertheless,
shocked by the nature of the search, so as to force them to reverse on the basis
of the due process clause. This interpretation, if valid, would create the curious
anomaly of a "reasonable" search and seizure which is so base that it shocks
the conscience of the Court. It leads directly to an internal conflict in the
fourth and fifth amendments to the Constitution. Such an interpretation should
not be countenanced. As to these possibilities, then, it is submitted that this
case in no way represents a due process case, but rather rests exclusively on the
fourth amendment.
D. Was the total seizure of all the property unreasonable when most of it

was^ not connected with the crime?�This question can logically and legally be
divided into two elements and treated separately, yet either could be the real
basis of the decision. One element is that the seizure of property which has,at best, only evidentiary value renders the seizure unreasonable without more]and the other is that the seizure and removal of the entire contents of the
cabin cannot, because of the quantity of items involved, be sanctioned as
"reasonable." It has been held by the Supreme Court that the seizure of property merely of evidentiary value is unreasonable. United States v Lefkowitz
285 U.S. 452 ( 1932) . The Court there pointed out:
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The decisions of this court distinguish searches of one's house, office, papers or effects
merely to get evidence to convict him of crime, from searches such as those made to
find stolen goods for return to the owner, to take property that has been forfeited
to the Government ....

285 U.S. at 465-66

It has even been suggested that only that property can be taken which has
been directly used in perpetrating a crime. United States v. Poller, 43 F.2d 911
(2d Cir. 1930). The distinction, relied upon in Lejkowitz, was reaffirmed as

recently as Harris v. United States, supra, wherein the Court said:

This Court has frequently recognized the distinction between merely evidentiary
materials, on the one hand, which may not be seized . . . during the course of a search
incident to arrest, and . . . those objects which may validly be seized including the
instrumentalities and means by which a crime is committed, the fruits of crime such
as stolen property, weapons by which escape of the person arrested might be effected,
and property the possession of which is a crime.

331 U.S. at 154. Also cf. Fed. R. Crim. P. 41 (b), which allows a search warrant
to be issued when (1) the property was stolen, (2) was the means of com

mitting a felony, or (3 ) when it is used in violation of a law of the United States.
Under such a rule, property which affords evidence that a felony has been com

mitted, but which was not the means by which it was committed, is not subject
to seizure. In re 191 Front St., 5 F.2d 282 (2d Cir. 1924) ; Veeder v. United
States, 252 Fed. 414 (7th Cir.), cert, denied, 246 U.S. 675 (1918).
The Supreme Court has consistently adhered to this distinction. It is per

haps noteworthy that in each case in which the search and seizure was upheld
as reasonable the property seized was not merely evidentiary, but either in
volved property actually used to perpetrate the crime or involved property,
the possession of which was a crime. United States v. Rabinowitz, supra (forged
postage stamps, the possession of which was a crime) ; Harris v. United States,
supra (draft cards, the possession of which was a crime) ; Marron v. United
States, supra (a part of the equipment used to commit the offense).
Accepting the current viability of this distinction then, and applying it to

the facts in the instant case, it is clear that most of the property seized was not

the means by which a crime was being committed. Indeed, it is doubtful
whether the kitchen utensils, razor blades, shaving cream, and hundreds of
kindred articles were even evidentiary items. On the other hand, the false
identification cards taken from the persons of petitioners are means by which
this crime was being effected. It may have been this very distinction on

which the Court was relying when it said: "While the evidence seized from
the persons of he petitioners might have been legally admissible, the introduc
tion against each of petitioners of . . . items seized in the house . . . rendered
the guilty verdicts illegal." 353 U.S. at 347-48.
As to the first element then, it is submitted that the convictions could very

well have been reversed on this ground, and the case would represent only
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an affirmation of prior decisions. But for reasons set out hereafter it is at least

doubtful that this was the true ground for the decision. However, because of

the uncertainty of the real basis of the decision, the case could be used and

cited as a recent approval by the Court of the proposition that, upon a valid

arrest, only certain types of property are subject to seizure.
The question remaining for analysis in this part is whether the seizure of

the entire contents of the cabin including everything from knives and forks to

sleeping bags rendered the seizure unreasonable by reason of the quantity of

items seized. The search of the entire cabin was not commented upon by the

Court. Rather the dispositive fact seemed to be the quantity of the seizure and
the subequent transportation of the property some two-hundred miles away.
It seems most probable that the mere quantity of the items taken in this case

was the most important fact in the determination of invalidity. That this fact

was the true basis for the division is supported by the opinion, wherein the
Court said, "The seizure of the entire contents of the house and its removal . . .

are beyond the sanction of any of our cases." 353 U.S. at 347 (emphasis
added) and, further, in the same paragraph "... the introduction against each
of petitioners of some items seized in the house in the manner aforesaid rendered
the guilty verdicts illegal." 353 U.S. at 347-48. (Emphasis added.) Further

support for the conclusion that the unreasonableness of the seizure was gov
erned solely by the quantity of items seized is the fact that Justices Clark
and Burton, in dissent, indicated that "they are of the opinion that the validity
of a seizure is not to be tested by the quantity of items seized." 353 U.S. at 348.
In addition, the Court attached to its opinion as an appendix the list of the
items seized. It covers eleven pages in the official reports and the cumulative
effect of reading through it is such as to support the Court's determination of
an unreasonable seizure merely because of the quantity. Assuming, then, that
the true basis of the decision was the overwhelming quantity of the property
seized, it remains only to assay the result of this holding on the field of law
dealing with searches and seizures.
The question of unreasonableness because of quantity has not been the sub

ject of many cases, and in those few cases where it has been a factor there have
also been other grounds present on which the Courts have partially relied. It
can be said, therefore, that this case represents the first decision in the area of
searches and seizures in which a seizure has been found to be unreasonable
merely because of the quantity of items seized. In United States v. 1013 Crates
of Empty Old Smuggler Whiskey Bottles, 52 F.2d 49 (2d Cir. 1931), the
court was faced with a seizure of "everything in and on the premises." 52 F.2d
at 50. The property covered in the libel was contraband, Danovitz v. United
States, 281 U.S. 389 (1930), and was properly subject to seizure. Harris v
United States, supra. The court did hold that the search and seizure were
unreasonable but did not rely specifically on the quantity of items seized. Thev
merely pointed out:

"

In the instance before us, seven warehouses were ransacked to their [the agents]
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heart's content by officers who were looking for nothing in particular but for every
thing in general. The utter futility of trying to reconcile such conduct with the pro
visions of the Fourth Amendment seems perfectly plain.
52 F.2d at 51-52.

It appears that although the quantity of items seized was not the sole basis
for the decision it may well have disposed the Court to rule as it did.
In Lefkowitz v. United States, supra, the Court set out in a series of foot

notes the numerous articles that were seized even as was done in an appendix
in Kremen. It was not, however, the quantity of items seized in that case that
rendered the search unreasonable. It was because the items were seized in the
course of a general exploratory search, and their value was merely evidentiary,
that their seizure was invalid. 285 U.S. at 465-66. Indeed, in no case found
has the quantity of items seized been determinative of the question of the
invalidity of the seizure.
If the foregoing analysis of this opinion and the decisional law in the area

of searches and seizures is valid, then this case adds a new dimension to the
search and seizure provisions of the fourth amendment. In addition, it further
exemplifies the Court's apparent readiness to guard the so-called "civil liberties"
of persons from oppressive actions of the agents of the federal government,
whether they came about by inadvertence, over-zealousness, or otherwise.

WILLIAM J. DELANY

INSURANCE LAW�The Variable Annuity Life Insurance Company and

the Contract Which It Sells Come Within the Purview of the

Securities Act of 1933 and the Investment Company Act of 1940,
but Regulation by the Securities and Exchange Commission Is Pre
cluded Under the Provisions of the McCarran-Ferguson Insurance
Regulation Act.

The Securities and Exchange Commission filed a complaint in the United
States District Court for the District of Columbia for a preliminary and final

injunction enjoining the defendant, Variable Annuity Life Insurance Company
(hereinafter referred to as VALIC), from selling and offering for sale certain
contracts which it denominated as "variable annuity" contracts until VALIC
complied with the provisions of the Securities Act of 1933, 48 Stat. 74, 15

U.S.C. �� 77a-77v (1952), and the Investment Company Act of 1940, 54 Stat.

789, 15 U.S.C. �� 80a�3(c)(3), 80a�7 (1952). The Commission asserted
that VALIC was in fact an investment company and was selling a security
contract to the public.
The defendant is a corporation organized under the laws of the District of

Columbia where it has its principal place of business. The defendant contended
that since it was an insurance company and selling insurance policies, the two

acts expressly exempted it from regulation by the Commission. It further
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asserted that the McCarran-Ferguson Insurance Regulation Act (hereinafter
referred to as the McCarran Act), 59 Stat. 33 (1945), as amended, 15 U.S.C.

�� 1011-1015 (1952), precludes federal regulation since it gives the state and
District governments exclusive jurisdiction over the defendant's business. Held,
although the variable annuity contract and the company fell within the scope of
the Securities Act and the Investment Company Act, the McCarran Act ex

cludes federal agencies from exercising their regulatory powers over companies
selling such contracts. SEC v. Variable Annuity Life Ins. Co., 155 F. Supp.
S21 (D.D.C. 1957).
The court in the instant case was faced with the solution of two problems.

First, whether VALIC's contracts came within the purview of the Securities Act
and the Investment Company Act, and second, if the contracts do come within
the regulation of these acts, whether they are exempted from federal regulation
as "insurance contracts" by the terms of the McCarran Act. Because of the
lack of precedent in this latter area, the court was forced to rely mainly on its in

terpretation of the applicable statutes and its analysis of the contracts.
In general, the VALIC contract is one wherein the contract holder pays a

fixed sum at periodic intervals which, when pooled with other monies received,
the company invests mainly in common stock. At maturity the contract holder
receives from the company periodic payments which are uncertain sums, fluc
tuating according to the market value of the stocks in the investment fund.
If the contract holder has not withdrawn, he becomes entitled to a number
of "annuity units" at maturity, depending on the particular kind of contract
he has purchased. The number of annuity units is fixed at maturity, but
their value fluctuates according to VALIC's investment experience. Thus the
distinguishing feature of the variable annuity is its provision for sharing profits
and losses in a common fund to be invested in stocks.
The first requisite for either whole or partial control by the SEC was that the

contract being sold to the public must fall within the meaning of a "security"
as defined in the Securities Act. Section 2(1) of that act states:

The term "security" means any note, stock, treasury stock, bond, debenture, evi
dence of indebtedness, certificate of interest or participation in any profit-sharing
agreement, collateral-trust certificate, pre-organization certificate or subscription, trans
ferable share, investment contract, voting-trust certificate, certificate of deposit for
a security, fractional undivided interest in oil, gas, or other mineral rights, or, in
general, any interest or instrument commonly known as a "security," or any certificate
of interest or participation in, temporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase, any of the foregoing.
48 Stat. 74 (1933), as amended, IS U.S.C. � 77b(l) (1952). Of the above
categories, the Commission sought to draw the VALIC instrument within the
definition as (1) an investment contract, (2) a certificate of interest or par
ticipation in a profit-sharing agreement, and/or (3) an interest or instrument
commonly known as a security. [Brief for the SEC, pp. 45-51.] In order to
bring the contract within the intendment of the Securities Act, the court ap-



544 The Georgetown Law Journal [Vol. 46

peared to have relied most heavily upon the investment contract theory.
The breadth with which Congress defined a "security" evidences an intention

to effectuate an extension to all security transactions, reaching far beyond the
conventional form of such securities as notes, stocks, and bonds. As the terms
in � 2(1) are not defined in the Securities Act, the courts, commensurate with
the legislative intention, have invariably granted them a liberal construction
when confronted with determining whether a particular business arrangement
or contract is within these categories. This construction is consistent with the
remedial nature of the Securities Act. SEC v. Payne, 35 F. Supp. 873, 877

(S.D.N.Y. 1940) (dictum).. The majority of cases arising under � 2(1) are

based upon the inclusion of the term "investment contract" within the defini
tion of a "security." SEC v. W. J. Howey Co., 328 U.S. 293 (1946); SEC v.

C. M. Joiner Leasing Corp., 320 U.S. 344 (1943); SEC v. Universal Serv.

Ass'n, 106 F.2d 232 (7th Cir. 1939). In the Howey case the Supreme Court
defined such a contract for the purposes of the Securities Act as "a contract,
transaction or scheme whereby a person invests his money in a common enter

prise and is led to expect profits solely from the efforts of the promotor or a

third party . . . ." 328 U.S. at 298-99. Moreover, the Court pointed out that

the term should be construed "so as to afford the investing public a full measure
of protection." Id. at 298.
It is plain, therefore, that the courts disregard the superficial aspects of a

business transaction when determining the existence of an "investment con

tract." Thus apparent sales of gas and oil leases were called investment con

tracts where the vendor induced the sale by the prospect of the increasing value

of the land. SEC v. C. M. Joiner Leasing Corp., 320 U.S. 344 (1943). Similarly,
where parcels of a citrus grove were sold with the stipulation that the vendor

should cultivate and market the fruit, remitting the profits to the vendees, the
transaction was determined to be a security. In explaining this result, the Court

said that "form [must be] disregarded for substance and emphasis . . . placed
upon economic reality." SEC v. W. J. Howey Co., 328 U.S. 293, 298 (1946).
See also Penfield Co. v. SEC, 143 F.2d 746 (9th Cir. 1944) (whiskey sale

contract) ; SEC v. Crude Oil Corp., 93 F.2d 844 (7th Cir. 1937) (sale of barrels

of oil).
By using the elastic Howey test and the policy of liberal construction, the

courts have been able to extend the term "investment contract" to all com

mercial arrangements wherein (1) the participant pays into a fund composed
of payments of other investors, (2) the common fund is to be used by a third

party in performing profit-making services, and (3) profits from the third party
management are to inure to the common benefit of each investor who will share

on a pro rata basis, according to the amount of his payment, in the fruits of the

services. These elements comprise the common denominator in all transactions

deemed by the courts to be investment contracts.

The district court in the principal case found that:

A VALIC . . . contract holder invests money with the hope or expectation that a

profit will accrue to him as a result of the management of the portfolio of securities
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purchased by VALIC . . . with the money invested by the contract holder, and his

expectation of profit based upon the efforts of others applies to both the "accumula
tion period" and to the . . . annuity period.

[Findings of Fact, p. 18.] Such a conclusion of fact shows that this court

applied the Howey test and found it to delineate the contract with preciseness,
manifestly bringing the variable annuity within the Securities Act definition
of a security.
The Securities Act exempts from its regulatory provisions, "any insurance or

endowment policy or annuity contract or optional annuity contract" issued by
a state-regulated corporation. To determine whether the VALIC contracts come

within the exemption of the act, its provisions must be construed in accordance
with their meaning at the time of the enactment, keeping in mind the fact that
variable annuity contracts were unknown at the time the act was passed in 1933.

At the time of the passage of the Securities Act, the general definition of
insurance was as follows:

insurance: act of insuring, or assuring, against loss or damage by a contingent event;
a contract whereby for a stipulated consideration, called a premium, one party under
takes to indemnify or guarantee another against loss by a certain specified contingency
or peril, called a risk ....

Webster, New International Dictionary (2d ed. 1934). (Emphasis added.)
In Helvering v. La Gierse, 312 U.S. 531 (1941), the Supreme Court stated
that "historically and commonly insurance involves risk-shifting and risk-dis
tributing." 312 U.S. at 539. The court in the instant case recognized the lack
of any risk-shifting in the VALIC contract and observed that although the
variable annuity contract would serve as "a kind of hedge against the effect
of inflation, it would give no insurance against the effect of depression." 155
F. Supp. at 524. The court further stated that "the inclusion of a mortality
feature in the 'annuity period' [the pay out period] does not shift the invest
ment risk." [Findings of Fact, p. 17.] The court thus decided that since the
primary purpose of the VALIC contract was investment, the risk of which
was entirely borne by the contract holder, the presence of any mortality risks
retained by the company was de minimis in relation to the over-all thrust of
the contract. Because of the evident distinction between the conventional
annuity contract and the variable annuity contract, the court held that the
VALIC contract could not come within the "annuity contract" exemption of
the Securities Act of 1933.
Next presented to the court was the question of whether VALIC was subject

to the provisions of the Investment Company Act of 1940. Congress had
promulgated this act in order to provide regulation of companies offering specu
lative opportunities to public investors in common stocks and other forms of
investments. S. Rep. No. 1775, 76th Cong., 3d Sess. 2 (1940). An investment
company is defined by the act as follows:
Sec. 3. (a) When used in this title, "investment company" means any issuer which
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(1) is or holds itself out as being engaged primarily, or proposes to engage pri
marily, in the business of investing, reinvesting, or trading in securities;

(3) is engaged or proposes to engage in the business of investing, reinvesting, own
ing, holding, or trading in securities, and owns or proposes to acquire investment
securities having a value exceeding 40 per centum of the value of such issuer's total
assets (exclusive of Government securities and cash items) on an unconsolidated basis

54 Stat. 797 (1940), 15 U.S.C. � 80a�3(a) (l)-(3) (1952).
It was found by the court in the principal case that the essential and distin

guishing nature of the variable annuity contract is investing the payments of the
contract holders in common stocks under the investment management of the
company. 155 F. Supp. at 524. See South Carolina Pub. Serv. Authority v. FPC,
200 F.2d 78 (4th Cir. 1952). As the value of the variable annuity necessarily
depends on the investment experience of the company, there must be investing
and reinvesting in securities in order to maintain the value of the purchaser's
annuity in the face of a rising cost of living index. It is then apparent that
VALIC fits the description of an investment company like a glove.

Congress recognized that insurance companies were inherently investors in

securities, but provided an immunity for such companies. Section 3(c) of the
Investment Company Act provides that:
(c) Notwithstanding [section 3(a), supra'], none of the following persons is an in
vestment company within the meaning of this title :

(3) Any bank or insurance company ....

54 Stat. 798 (1940), 15 U.S.C. � 80a�3(c) (1952).
Although VALIC was under license by the insurance authorities in the

District of Columbia and the states in which it was doing business, this was not

the sole requirement that was to be met before becoming entitled to the exemp-
tive provisions of � 3 (c) of the Investment Company Act. It must be observed
that an insurance company within the meaning of this act must also be pre
dominantly engaged in the business of insuring against risks. VALIC could not
meet this requisite and, accordingly, was not able to claim the immunity because
the court found that the risk of profit and loss was imposed upon the contract
holder and not insured by VALIC. 155 F. Supp. at 524. In view of the fore

going and through the application of the rule of statutory construction, the
district court was able to hold as a matter of law that VALIC possessed those
features of that class of companies that were intended to be controlled by the
Investment Company Act of 1940. 155 F. Supp. at 526. It appears that had
the argument ended after considering only the above statutes, the court would
have granted the injunction sought against VALIC. But, despite the applica
bility of the securities laws, the court based the ultimate decision on the Mc

Carran Act.
The status of the insurance sphere in commerce has undergone a decided
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metamorphosis over the years. In an early case, the Supreme Court had decided
that the business of insurance was not commerce between the states and, there
fore, Congress could neither tax nor otherwise exercise regulatory jurisdiction
over that business. Paul v. Virginia, 75 U.S. 168, 183 (1869). This decision pro
vided the impetus for regulation of insurance by the respective states until
1944. In that year, the Supreme Court held not only that the business of

insurance was to be considered as interstate commerce and, therefore, subject
to federal power under the commerce clause of the Constitution of the United
States but also that the provisions of the Sherman Anti-trust Act were ap

plicable to such business. United States v. Soutk-Eastern Underwriters Ass'n,
322 U.S. 533, 560 (1944).
Subsequent to the South-Eastern decision, because of the dissatisfaction of

both the states and the insurance companies, Congress passed the McCarran Act

to remedy the situation. In substance the act declared that insurance companies
are subject to the laws of the states, with the provision that in so far as they are

not regulated by the states, the Sherman Act, the Clayton Act, and the Federal
Trade Commission Act may be applied to them. The purpose of the act was to

restore only the power which the states possessed before South-Eastern Under
writers. H.R. Rep. No. 143, 79th Cong., 1st Sess. (1945). The congressional
intent to limit the applicability of the McCarran Act was upheld in Maryland
Cas. Co. v. Cushing, 347 U.S. 409 (1953), where the Supreme Court held that
the states had no power to encroach upon the general body of statutory mari
time law by means of insurance regulations because they did not have this
power prior to the South-Eastern case.

Having found that VALIC is not an insurance company within the meaning
of the Securities Act and the Investment Company Act, the court then held it to
be an insurance company within the meaning of the McCarran Act. Its holding
seems to be based simply on the fact that VALIC is licensed as an insurance

company by, and the contract subject to the supervision of, the District of
Columbia and state authorities. Yet in two recent decisions an "estate
builder contract" and a "variable endowment contract," both worded as

insurance policies and quite analogous to the VALIC contract were deemed
to be "investments" rather than "insurance" despite the fact that the issuing
companies were licensed by the states as insurance companies. Spellacy v.

American Life Ins. Ass'n, 144 Conn. 346, 131 A.2d 834 (1957); Coastal
States Life Ins. Co. v. Kelly, Civil No. 3232, Court of Common Pleas, Richland
Co., S.C. (April 12, 1955). Moreover, in Jordan v. Group Health Association,
107 F.2d 239 (D.C. Cir. 1939), the insurance commissioner was seeking to
assert his jurisdiction over a non-profit corporation attempting to provide
medical and hospitalization services, contending that this was "insurance."
The court decided that these were not "insurance" services, notwithstanding
the determination made by the insurance commissioner.
The final adjudication of the problem presented by the variable annuity will

undoubtedly cause material economic repercussions throughout both the securi-
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ties and insurance fields. Should the ultimate decision negate any requisite of
registration of the variable annuity issuer under the federal securities laws, the
very existence of the investment company would be jeopardized. The securities
dealers and investment companies, representing the vanguard of their industry,
have built up an eight billion dollar business through the selling of common

stocks, which, as the variable annuity, have a value and income dependent
upon stock prices generally and upon the success of the investment policy of
each fund. These firms and dealers will be confronted with the necessity of
selling shares in direct competition with similar investments attired in the
secure-sounding cloak of "annuities." Such a holding by the courts would at
least render their position precarious if not in fact sealing the fate of the invest
ment company and security dealer.
Like the policy of protecting investors, the policy of protecting policyholders

requires that regulatory agencies exercise their powers freely. The Jordan
and VALIC cases indicate that insurance commissions will undertake to

supervise contracts even when their insurance features are minimal. The mere

fact that a state takes such supervision upon itself should have little, if any,
effect upon the determination as to whether the contract is essentially a

security transaction. VALIC and its contracts are clearly of the type intended
to be regulated by the SEC. It is difficult to see that the McCarran Act was

passed in order to allow the decision of a state insurance commission to remove

securities and investment companies from federal regulation. Such an in

terpretation is not only strained, but leaves these securities and investment

companies open to the abuses which stirred Congress to enact the Securities
Act and the Investment Company Act.

JOHN C MONK, JR.

LABOR LAW�A District Court Has Original Equity Jurisdiction To
Review NLRB Certification Orders When ( 1 ) the Board Has Acted
Contrary to Its Statutory Procedure and (2) the Review Procedure
ContainedWithin the National Labor Relations Act Is Inadequate.

The Westinghouse Engineers Association, Engineers and Scientists of America,
a labor union consisting of professional employees, sought the NLRB's certifica
tion to make the union the bargaining agent for 233 professional employees.
The Board ordered an election but included in the unit nine admittedly non

professional employees who were closely associated with the professionals. The
National Labor Relations Act, 49 Stat. 449 (1935), as amended, 29 U.S.C.

�� 151-67 (1952) (hereinafter cited as the act) forbids in � 9(b)(1) the mix

ing of professionals and nonprofessionals in a bargaining unit unless a majority
of the professionals vote in a separate election for inclusion of the nonprofes
sionals in the unit. The Board ordered the general election without holding the

preliminary election called for in the act, claiming that the nonprofessionals
shared a close community of employment interest with the professionals and
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that their inclusion would not destroy the unit's predominantly professional
character. After receiving Board certification to bargain only for the mixed

unit, the union brought an independent suit in equity in the District Court for
the District of Columbia to vacate the certification and claimed that its pro
fessional status, and, therefore, its potential bargaining power, was endangered
by the Board's action. The Board challenged the district court's jurisdiction on

the grounds that the review procedure in the act foreclosed collateral review
in a district court. The lower court upheld its own jurisdiction and decided for
the petitioner's union on the merits. Kyne v. Leedom, 148 F. Supp. 597

(D.D.C. 1956). Held, the district court has jurisdiction to set aside NLRB
certification orders in cases where the Board has acted unlawfully, where there
is resulting injury, and where the review procedure within the act is inadequate.
Leedom v. Kyne, 249 F.2d 490 (D.C. Cir. 1957), cert, granted, 26 U.S.L.
Week 3204 (U.S. Jan. 13, 1958) (No. 633).
This Decision will consider (1) the inadequacy of the statutory review

procedure in certain cases, (2) the congressional intent directed against im
mediate judicial review of preliminary Board orders, (3) unlawful action by
the Board as the legal basis of the court's decision, and (4) the opportunity
presented by the case to set down clearer limitations on the district court's
jurisdiction for direct review of preliminary Board orders.
In discussing the possible inadequacy of the review procedure within the act,

a basic distinction must be drawn between judicial review of final and pre
liminary Board orders. Through the procedure outlined in � 10(e) or � 10(f)
of the act, a circuit court of appeals may review final orders of the Board. It
is well settled, however, that an order of the Board certifying a unit as bargain
ing agent for a certain employer is a preliminary, not a final order of the
Board, and thus, may not be appealed directly to the circuit court of appeals
AFL v. NLRB, 308 U.S. 401, 409 (1940).
Provision has been made in � 9(d) of the act for indirect judicial review of

certifications. The certified union claiming it has been injured by the Board's
erroneous proceedings in a representation, dispute may refuse to bargain with
the employer, thus, in theory, prompting the issuance of an unfair labor
practice charge by the Board at the insistence of the employer. Once the
Board has issued or refused to issue a cease and desist order in regard to an un
fair labor practice charge, it has issued a final order under � 10(c). Accordingto � 9(d) of the act the entire record of the certification is then open to
judicial scrutiny because the issue over the preliminary order has been made
incident to a final order of the Board. Norris, Inc. v. NLRB, 85 U S Add
D.C. 106, 107, 177 F.2d 26, 27 (1949).
The reason for the circuitous means of judicial review outlined in � 9(d) isfound in the legislative history of the act. Congress feared that unlimited

judicial review of preliminary Board orders would make the courts a weaponto be used by all sides in a war of dilatory tactics that would subvert the act's
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goal of peaceful collective bargaining. S. Rep. No. 573, 74th Cong., 1st Sess.
5-6 (1935); H.R. Rep. No. 1147, 74th Cong., 1st Sess. 7 (1935).
Practical reflection in the instant case demonstrates the inadequacy of the

review remedy within the act under certain circumstances. In the instant case
to set the review machinery of the act in motion the certified union would have
to refuse to bargain with its employer, thus trying to prompt the employer to
file an unfair labor practice charge with the Board. This necessary step in
gaining review within the act rests on the dubious assumption that all employers
would rather bargain collectively than deal with their employees individually.
See also Worthington Pump and Machinery Corp. v. Douds, 97 F. Supp. 656
(S.D.N.Y. 1951).
Because of the manifest legislative intent behind the review procedure of

� 9(d), the mere inadequacy of the act's review provisions alone, apart from
a constitutional issue of due process, cannot provide an independent basis for
collateral review in the district court. Norris, Inc. v. NLRB, 85 U.S. App.
D.C. 106, 177 F.2d 26 (1949). Although inadequate review procedures for
certification orders do not by themselves confer jurisdiction on the court, the
central problem is whether the additional fact that injury resulted from unlawful
action by the Board enables a court of equity to review the order directly. The
difficulty lies in determining the nature of "unlawful action." A favorite catch
all ground of appeal is the assertion that the Board acted unlawfully because
its decision was arbitrary and capricious. The Board is an administrative
agency with wide discretionary powers given by Congress and it has been settled
that an agency's determinations resting on its expertise and discretion are not

directly reviewable in district courts. Switchmen's Union v. National Mediation
Bd.,320\J.S. 297 (1943); United States v. Babcock, 250 U..S. 328,331 (1919);
Louisiana v. McAdoo, 234 U.S. 627, 633 (1914). Where there is sufficient
evidence to support the Board's finding or the decision is within the Board's
discretion, the courts refuse to circumvent Congress' intent to limit judicial
review of the Board's decisions, including certifications. See Switchmen's Union
v. National Mediation Bd., 320 U.S. 297 ( 1943 ) .

The Supreme Court of the United States has twice reserved opinion on the

right of a court to review a certification order issued unlawfully. In AFL v.

NLRB, 308 U.S. 401 (1940), a longshoremen's union challenged the certifica
tion of a rival union on the grounds that the unit certified covered too wide an

area, and that the Board should have certified several smaller units to serve the
same area. Indicating the adequacy of the act's review provisions, the Court
held there was no district court jurisdiction for direct review where the Board's
determination was based on its discretion, but reserved opinion in the case where
"unlawful action of the Board has inflicted an injury on the petitioners for
which the law, apart from the review provisions of the Wagner Act, affords a

remedy." 308 U.S. at 412. Again, in Inland Empire Dist. Council, Lumber
Workers Union, AFL v. Millis, 325 U.S. 697 (1945), a rival union challenged
the appropriateness of the hearing it was given in a representation dispute.
Once, however, the Board complied with the minimum statutory duty of holding
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a hearing under � 9(c) (1) (B) of the act, its timing and conduct was a matter

peculiarly within the realm of administrative discretion. The Court said that

the question reserved in the AFL case would have to await "the required
showing of unlawful action by the Board and resulting injury . . . whether by
way of departure from statutory requirements or those of due process of law."

325 U.S. at 700. This became the test of district court jurisdiction for direct

review.
The broadest language against direct review is found in Switchmen's Union

v. National Mediation Bd., 320 U.S. 297 (1943). The factual situation, however,
was similar to the AFL case, involving the Mediation Board's discretionary
decision to compel carrier-wide elections on a railroad line rather than permitting
several election units on the same line. Deciding against the lower court's

jurisdiction, the Court, by way of dictum, stated that only a constitutional issue
could give jurisdiction to the district court. The reason assigned was the

manifest congressional intent to limit judicial review of a certification's ap

propriateness. 320U.S. at 301. There is authority which holds that the Switch
men's case foreclosed all possibility of collateral review, other than on constitu

tional grounds. In Fitzgerald v. Douds, 167 F.2d 714, 716 (2d Cir. 1948), the
court said, "Congress has dealt in section 9(d) with reviews of certification and

'decertification', and has provided therein the only relief it means to grant on
that subject."
The modern trend, however, is toward broadening the scope of district court

jurisdiction for direct review, using the formula of the Inland Empire case.

325 U.S. 697. In Farmer v. United Electrical Workers, 93 U.S. App. D.C. 178,
211 F.2d 36 (1953), cert, denied, 347 U.S. 943 (1954), the Board had ordered
a union officer to affirm the truth of a non-communist affidavit he had filed

pursuant to � 9(h) of the act. This order, preliminary even to a certification,
although arguably within the Board's discretion under � 9(h), and not statu

torily forbidden, was held to be unlawful action by the Board sufficient to give
jurisdiction to the district court.
The courts will usually find a method of reviewing such a flagrant violation

of the statute as occurred in the instant case. Thus, the fact that the court
assumed jurisdiction to review is not so significant as the fact that the court
set down no practical ground rules and limitations on the future assumption
of jurisdiction in similar cases. The situation of the principal case presented an

opportunity for the court to clarify the nature of "unlawful action" by the
Board which would allow a district court to review a Board certification in its
original equity powers. It is submitted that besides the established standard
of clearly arbitrary and capricious decisions, "unlawful action" should include
only such patent violations of the express terms of the statute as occurred in
the instant case. Otherwise, Congress' intent to promote industrial peace by the
processes of the act will be frustrated.

JOHN A. MCGUINN
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MUNICIPAL LAW. By Charles S. Rhyne * National Institute of Municipal Law

Officers, Washington, D.C, 1957. Pp. xxi, 1125. $22.50.
In his preface, the author of this final word on municipal law states:

Municipal government in its every action touches the people in their daily lives more

intimately than any other form of government. And every action by the municipality
must be justified under its legal powers. This book is designed to aid in those in
terpretations by restating the municipal law in use today . . . .x

An examination of this volume and of the research materials used, dem
onstrates that this objective has been reached and that a restatement of
the law of municipalities has been achieved. But this book differs from
the American Law Institute's series of Restatements in that Charles

Rhyne cites the cases in point. While relying chiefly on judicial decisions,
he has not neglected other authorities such as municipal attorneys' opin
ions, city codes and ordinances, and the entire field of law periodicals.
This volume is divided into thirty-two chapters, beginning with "The

Nature of Municipal Corporations" in nine pages, and ending with

"Zoning and Planning" in 170 pages. The organization of municipali
ties, their charters, powers, departments, commissions, and boards, as

well as their powers and functions are systematically described and dis
cussed. Municipal elections and the basic distinctions between "officers"
and "employees" are fully covered as are ordinances and resolutions of

municipalities.
Of especial interest to this reviewer is chapter ten, "Municipal Con

tracts."2 Here the author describes the source and nature of municipal
power to contract and indicates the limitation: "The acts of a municipal
corporation outside the express powers granted or fairly implied are

void."3
In this same connection, the author discusses ultra vires and demon

strates that "Contracts which are ultra vires in the strict sense of that
term are wholly void."4 A purist might be tempted to criticize the use

of the expression "Contracts . . . are wholly void" since by definition,
a contract is an enforceable promise or set of promises5 or, according
* President of the American Bar Association.
1 Rhyne, Municipal Law v (1957).
2 Id. at 254-74.
3 Id. at 255; Ottawa v. Carey, 108 U.S. 110 (1883).
4 Rhyne, op. cit. supra at 257.
5 Greiner v. Greiner, 131 Kan. 760, 293 Pac. 759 (1930) ; 1 Williston, Contracts � 1 (3d

ed. 1957).
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to an older definition, it is an enforceable agreement.6 While it appears
to be a contradiction in terms, it has the sanction of judicial usage;

thus, the Supreme Court of the United States has said: "A contract of

a corporation, which is ultra vires, in the proper sense ... is not void
able only, but wholly void, and of no legal effect."7
After discussing the difference between the use of ultra vires in "the

strict or proper sense" namely, agreements "which are not within the

power of the municipality to make under any circumstances, and those
which violate a substantial requirement imposed by law,8 the author

analyzes various situations wherein the municipality is not bound by the

agreement made in its name. He reaches the conclusion that not

only must the power of the municipality extend to the agreement, but
"the proper agent, officer, or board of the municipality must execute
the contract in the manner provided for by statute or charter."9 A section
is then devoted to "contracts" in which a municipal officer has a personal
interest.10
Several sections in this chapter are devoted to competitive bidding.11

These include a discussion of the qualification and responsibility of
bidders,12 the call, proposal, or advertisement for bids,13 the nature of
the bid and action thereon,14 and the effect of requiring a formal con
tract.15 The chapter closes with a section entitled "Construction and
Interpretation of Contracts."16 Here the author declares: "Generally
a municipal contract is governed by the same rules which apply to the
construction of contracts between private parties."17 While this is
true in general, there is authority to the effect that a stricter rule pre
vails than in private contracts.18
Several chapters are devoted to an examination of the relations be-

6 Farrington v. Tennessee, 95 U.S. 679 (1877) ; Johnson & Johnson v. Charmley Drug
Co., 11 N.J. 526, 95 A.2d 391 (1953) ; 1 Williston, op. cit. supra note 5, � 1.
7 Central Transp. Co. v. Pullman's Palace Car Co., 139 U.S. 24 (1891) ; cf. Thornton

v. Ridgewood, 17 N.J. 499, 111 A.2d 899 (1955) .

8 Rhyne, Municipal Law 258 (1957).
9 Id. at 257.
10 Id. � 10-4.
11 Id. �� 10-6, 10-12, 10-18.
12 Id. �� 10-7, 10-12.
13 Id. � 10-8.
14 Id. �� 10-10, 10-11.
15 Id. � 10-13.
16 Id. � 10-20.
17 Ibid.
18 Wacker-Wabash Corp. v. Chicago, 350 111. App. 343, 355, 112 N.E.2d 903, 908 (1953).
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tween the city government, on one hand, and the federal or state govern
ment on the other hand.19 Illustrative of the more modern approach
used by Mr. Rhyne is the attention given to parking and the use of
meters, airports, and the expanded concept of municipal police power.20
Tort liability, taxation, and remedies available against municipal cor
porations are comprehensibly treated.21

Typographical features which commend themselves to the busy prac
titioner are the dual columns into which the pages are divided for ease

of reading, the bold face type used to show the jurisdiction in the foot
notes, and the detailed table of contents. The index, totalling 144 pages,
is presented in double columns affording quick and accurate access to
the subject matter.
The author of this significant volume is general counsel of the Na

tional Institute of Municipal Law Officers and as such, he qualifies as a

"lawyer's lawyer." Most of his professional life has been devoted to a

study of municipal problems and in quest of solutions. This authorita
tive treatise puts the bench, the bar, and all other students of the law
deep in his debt.

WALTER H. E. JAEGER*

MARRIAGE�CONTRACT AND SACRAMENT. By James E. Risk, S.J. Calla-
ghan & Co., Chicago, 1957. Pp. ad, 187. $7.50.

In the Code of Canon Law of the Roman Catholic Church, the law
of marriage occupies a relatively small place, running from can. 1012
to can. 1143. Father James E. Risk, S.J., Professor of Canon Law
in the Pontifical Gregorian University, presents for the first time in
one usable volume this section of Church law with a brief commentary.
What is particularly outstanding and noteworthy about this new book
is that it has been written not for the canonist, the ecclesiastical
seminarian, or the parish curate, but for the lawyer.
As certain features of statute law may prove elusive to the layman in legal matters,

so also may ecclesiastical law present difficulties to those unfamiliar with its pre
scriptions as well as its basic principles. In our own country an acquaintance with
the canons on marriage may help the lawyer to appreciate more readily the position

19 Rhyne, Municipal Law cc. 11, 12, 13 (1957).
20 Id. c. 26.
21 Id. cc. 28, 30, 31.
* Professor of Law, Georgetown University Law Center; member of the Bar of the

Supreme Court of the United States.
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of his Catholic clients. To encourage this acquaintance is the exclusive purpose of

this manual.1

The reason for ecclesiastical legislation on marriage is set forth
in the very first canon on marriage:
Canon 1012:

� 1 Christ Our Lord elevated every contract of marriage between baptized
persons to the dignity of a sacrament.

� 2 Therefore, it is impossible for a valid contract of marriage between baptized
persons to exist without being by that very fact a sacrament.

Because Catholic marriage is a sacrament and involves two validly
baptized persons, it comes within the scope of ecclesiastical juris
diction. Everything contained in the Canon Law is laid down to pro
tect the holy character of this sacrament and to effectuate the divine
purpose that operated to raise a natural contract to a sacramental
level.

Although a discussion of marriage from a theological or moral view
point would go beyond the purpose of his book, Father Risk gives
thorough consideration to the basic concept of marriage. "The term

marriage expresses both the act of marrying and the permanent state
resulting therefrom."2 As a state, marriage is the conjugal union formed
by mutual consent; but as an act, marriage is a contract. Like all true
contracts it is characterized by the free agreement of two persons
in regard to the same object, creating mutual rights and obligations
having the force of justice. Marriage between two baptized persons
is a sacrament. If one of the two is not baptized, then, supposing
valid consent and the other essential elements, a valid natural contract
was executed, resulting in a natural bond. This latter distinction takes
on special significance in dissolution cases.
In subsequent chapters, Father Risk considers the fundamental pro

visions of marriage, its sacramental aspects, its purpose, its properties,
certain marriage terminology peculiar to the Code, and various areas
of the regulation of marriage where the laws of church and state may
meet. Canon 1016, where contact between ecclesiastical and civil law
is made, states: "The marriage of baptized persons is governed not
only by divine law but also by canon law, without prejudice to the
competency of the civil power as regards the merely civil effects of
such a marriage." In legislating on marriage, even of the unbaptizedthe state, of course, is bound by the dictates of natural law. Subject

1 Risk, Marriage�Contract and Sacrament iii (1957)
2 Id. at 1.
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to the qualification of canon 1016, the Roman Catholic Church has
sole jurisdiction over marriages in which at least one of the parties is
baptized. "This follows from the juridical fact that those validly bap
tized are subject to the laws of the Catholic Church. The non-recogni
tion of a marriage contracted by a Catholic before a justice of the
peace or a non-Catholic minister exemplifies this principle."3
With these fundamental considerations out of the way, the author

next goes on to deal with the preliminaries to marriage, such as en

gagement contracts, the parochial processing of the parties' application
for marriage, and the publication of banns. This last procedure is the
public announcement of the impending union to the members of each
party's parish, in order to obtain information regarding the possible
ineligibility of either party for marriage.

Because of its importance, Frank Risk devotes three chapters to
the subject of impediments, first, in general, then treating prohibi
tive and diriment impediments separately. "An impediment, which
is a bar or obstacle to marriage, is a circumstance affecting a person,
which according to law, renders his marriage illicit or invalid."4
A prohibitive impediment renders a marriage illicit, but not invalid,
while a diriment one makes it both illicit and null. Even though one

party is free of any impediment, an impediment of the other party
will affect the contract itself, since a Catholic marriage is looked upon
as indivisible in its nature.

For those unfamiliar with the niceties of canonical terminology�and

they abound in this particular area of the Code�the author not only
provides the explanation of a term, but fits it into the more general
scheme of the total juridical structure of the Church. As a good teacher,
Father Risk anticipates the probable difficulties of his readers with
seasonable definitions and examples. Another method the author uses

which is sure to please the American lawyer, is his frequent citation and
recital of actual marriage cases as decided in Church courts. These

"name cases" are cross-referenced to Father T. Lincoln Bouscaren's
Canon Law Digest,5 where they can be read at greater length. Although
source books such as these are not readily available to the practicing
lawyer, they are procurable from ecclesiastical sources. This is a set

which all better Catholic law school libraries certainly should possess.
These cases, of course, are used by canonical authorities such as Father

3 Id. at 8.
* Id. at 26.
5 Bouscaren, S.J., Canon Law Digest, 3 vols. (1934-1953).
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Risk merely to illustrate difficult points. There is no stare decisis in

canonical procedure, and therefore no case law.

Of greatest practical advantage to the American lawyer will be Father

Risk's treatment of matrimonial consent (cans. 1081-93). It is canon

1081 which sets the pattern for all Church legislation on this point:
Canon 1081:

� 1 Marriage is effected by the lawful manifestation of consent by persons quali
fied by law, which consent can be supplied by no human power.

� 2 Matrimonial consent is an act of the will by which each party gives and

accepts a perpetual and exclusive right over the body, for acts which are of them

selves suitable for the generation of children.

This lawful consent gives rise to the marriage bond which, in turn, is
creative of the marriage state, with its own rights and obligations, prop
erties and characteristics. Just as in the civil law of contracts, in Canon
Law too, there are required the usual prerequisites for the emission of
a lawful consent, such as capacity to contract, lawful age, knowledge,
and outward manifestation of the contractual intent. The areas covered

by the canons on matrimonial consent are numerous, and a careful
study of Father Risk's commentary is recommended to lawyers who
have before them problems arising out of marriage cases. All dubious
cases should be referred to a parish priest or the appropriate diocesan
officials, for in nullity cases, consent, possibly more than any other
factor, is alleged as the nullifying ground.
For many readers of this book, the most familiar material will be

that dealing with the dissolution of marriage and the process of valida
tion of improperly attempted marriages. Familiar as this material may
be, all will appreciate the lucidity of the author's treatment.
As can be gathered from the foregoing analysis and summary, this

new volume on Catholic marriage is a very satisfactory book, fulfilling
admirably the purpose the author set for himself. For a number of
years now, Father Risk has been writing articles in continental Church
publications on subjects where Church law and civil law, especially our

own, impinge on one another. It is hoped that, inspired by his success
ful venture into the book form, he will have the will and the opportunity
to undertake studies into other areas where the interrelationships of
the two legal systems are of both interest and concern to the American
lawyer.

S. OLEY CUTLER, S.J.*
* LL.B., S.T.L., Robert Bellarmine Graduate Fellow, Georgetown University Law Center.
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BASIC ESTATE PLANNING. By John Alan Appleman. The Bobbs-Merrffl Com

pany, Indianapolis, 1957. Two Volumes. Pp. viii, 976. $37.50.
Those of us who have relied upon the work of Casner1 and Tracht-

man,2 for classroom as well as office use, were delighted to welcome the
three new efforts in the field, Appleman's Basic Estate Planning (herewith
considered), Bowe's Estate Planning & Taxation,3 and Harris' Family
Estate Planning Guide.* This reviewer had concluded that Trachtman's
monograph was hampered by space limitation, and that Casner's book
was too complex for the busy practicing lawyer. What was needed
was a work for the average practitioner which reduced the intricacies
and charted the maze of the interwoven income, estate, and gift tax
laws encountered in the planning of even a moderate estate. The writer
submits that Appleman's collection of articles answers this need for
applied theory.
The book consists of twenty-one chapters written by no less than

thirty-eight experts. This alone impels one to suspect a lack of coordina
tion and an over-emphasis on some areas of the subject. Such is not the
case; the subject is thoroughly treated in a logical, concise, and lucid
manner. Moreover, a painstaking job was done on the index, which
occupies fifty-seven pages, and makes the treatise readily usable.
The approach is somewhat unorthodox. The first chapter is devoted

to the fact-finding techniques and the elementary income tax laws en

countered in estate planning. A more conventional and more desirable
approach would have contained a survey of the federal estate and gift
tax laws. In separate chapters the authors consider problems of the
executive, the employee, the stockholder, the close corporation, the
sole proprietor, and the partner. The writer found this approach re

freshingly different and believes it will be welcomed by the practicing
lawyer who dislikes plowing through the problems arising on the death
of a partner when the case at hand involves the stockholders of a

closely-held corporation. At this point, with questionable transition,
the book abruptly turns to joint-ownerships, problems in community
property, marriage, the family unit and donee, and gifts and life in
surance. If the book errs on the side of sketchy treatment, it is in these
latter chapters.
Volume II starts with a sixty-eight-page chapter on trusts. It is an

l Casner, Estate Planning (2d ed. 1956) .

2 Trachtman, Estate Planning, Practicing Law Institute (1958).
3 Bowe, Estate Planning & Taxation (1957).
* Harris, Family Estate Planning Guide (1957).
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adequate job. The chapter on "Preparation of the Will" is outstanding.
Its inclusion in the treatise justifies the publication. There are one

hundred pages of suggestions, techniques, and warnings. It includes
a model will. Much of its subject matter, however, should have been
included in the first chapter. Nonetheless, it is a superb piece of
"how-to-do-it" writing.
The remaining chapters of the book discuss charities, powers of

appointment, terminable and limited interest, perpetuities and ac

cumulations, estate procedure, and the income taxation of estates and
beneficiaries. The chapter on "Estate Procedure" is excellent.
In summary, this is a welcome addition to the estate planner's desk.

It deserves a place alongside Casner, Trachtman, and Bowe. If some

of its chapters are drawn from other published articles of the same

authors, no harm is done by their inclusion here.5 The book is clear,
concise, and readily usable. It will make better estate planners of those
who use it. It is a must for every good law library.

PAUL R. DEAN*

5 Lasser, Estate Tax Techniques (19S7).
* Dean, Georgetown University Law Center.
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