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FOREWORD
Joseph A. Loirtrs*

The function of the authors and their papers in this symposium was

to examine the Labor-Management Reporting and Disclosure Act of
19591 and to consider its implications in a legal sense. For the record, it
is also well to look at the events that led us to this point in history and
to view the prospects in the broadest sense. A statute with the breadth
and depth and potentialities of this one does not fall suddenly upon our

society. Nor is its full meaning limited to what the courts may decide.
The enactment of a statute to control the behavior of labor unions, or

employers, and their relationship to each other and to the public is a

dramatic experience, not only for the legislator who must take a position,
but for those of us who merely observe the pressures at work and the

interplay of many forces.

Although the origins of federal labor legislation antedate the Norris-
LaGuardia2 and Wagner3 Acts of 1932 and 1935, modern labor history
may be dated from those years. Outside the railway labor-management
area, those acts marked the beginnings of modern, powerful unionism.
The Wagner Act particularly established a national policy of employee
and union protection that broke sharply with the past.
The idea that the legislature could interfere with an employer's right
* Labor reporter, New York Times Washington Bureau; A.B., University of Scranton;

M.Sc, Columbia University ; former political writer and general news reporter, International
News Service and Associated Press.

1 73 Stat. 519 (1959).
2 47 Stat. 70 (1932), 29 U.S.C. �� 101-15 (1958).
3 National Labor Relations Act, 49 Stat. 449 (1935), as amended, 29 USC �� 151-68

(1958).
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to discharge for any reason, or no reason, was a galling thing to many
employers, great and small. They fought the law and the unions through
the courts and by extralegal and illegal means.
Eventually the employers in the great industries acquiesced for the

most part in the new unionism. Students in the field wrote on such topics
as "Unions Come of Age" and "Maturing Labor-Management Rela
tions."
In retrospect it seems that these hopeful analysts gave too little weight

to certain considerations, chief of which were the following:
(1) The uses and abuses of power by the labor unions;
(2) The erosion of the labor leader's dedication to a cause in his newly

found comfort and security;
(3) The institutionalization and bureaucratization of the labor move

ment; and

(4) The fact that thousands of employers continued the fight against
unionism through federal and state political channels.
In the prewar and wartime years, the unions acquired millions of mem

bers. The great postwar strike wave helped to bring on a political re
action. The 1947 Taft-Hartley Act4 was a product of these developments.
The concept that a union, as well as an employer, could commit an unfair
labor practice was written into law. Labor leaders were stunned. For

two years and more they regarded Taft-Hartley as more accident than
enactment. Gradually they accepted the fact that repeal was impossible.
The 1947 law did not enchain the unions as the labor leaders had pro

claimed. The more powerful unions were not seriously damaged. Yet,
there were effects and impacts worth noting. Whereas unions could op
erate under the Wagner Act with a lawyer or two, none could live under

Taft-Hartley without a competent legal staff. Organizing made little or

no progress. The smaller unions found themselves hemmed in by new

restrictions and by greater resistance from employers, who found the

Taft-Hartley climate more to their liking. Most important, perhaps, the
unions plunged into politics with a vengeance.
In the postwar years, many unions continued their growth with the

expansion of the country, though the ratio of total union membership to

the labor force showed no material rise. As happened during the war,

compulsory unionism or other routine methods brought in members by
the thousands. They had no indoctrination, no understanding of union-

4 Labor Management Relations Act, 61 Stat. 136 (1947), as amended, 29 U.S.C. �� 141-

87 (19S8).
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ism. The Great Depression, one of the stimuli to unionism in the thirties,
was not even a memory to many of the new union members, much less

an experience. There was a remoteness between them and their leaders

in many cases. Their dues were checked off. Welfare and pension funds

as well as union treasuries fattened. Some union leaders were unprepared
to cope with large sums or with the temptations they brought. There was

an infestation of racketeers. Police powers of the states and their sub
divisions had become inadequate, incompetent or corrupted. Then the

scandals of the McClellan Committee broke.
There is little doubt that the more than two years of public hearings

before that special Senate committee led to enactment of the 1959 con

trols. The fact that the AFL-CIO expelled the Teamsters and several
smaller unions, plus the fact that the Senate investigation had touched

only a tiny minority of the unions, were of no avail as a defense against
the pressures for new union controls.
The new law was enacted in a setting that did small credit to repre

sentative, deliberative government. Passions were intense. More so even

than in 1947, "experts" on complex issues were bred almost overnight.
The committee system failed in this crisis. Legislation was written on the
floor and later in joint conference under the white-hot glare of scores and
scores of frenzied lobbyists. The unions, fairly fresh from what they had
construed as a political victory in 1958, overestimated their strength or

underestimated their weaknesses. The McClellan "Bill of Rights" for
union members, as it was originally called, arose as no surprise to union
lobbyists, but they had counted on a safe margin in the Senate to defeat
it. Instead, they were short one vote. That vote was crucial, for it has
led to an' intrusion of government that may become one of the most

troublesome parts of the law to unions and perhaps to employers and
others. The original McClellan draft was diluted several times before

enactment, but the original idea is still there. That provision and certain
others in the law set a pace or precedent for government intervention in
the affairs of voluntary organizations that is an unhappy augury.
The papers that follow are a refreshing change from the shrill pro

nouncements heard a few months earlier in the legislative halls. The
articles found herein are extensions of discussions given at a labor
institute recently sponsored by the Graduate School of Law of George
town Law Center. It is both a public service and a fine piece of enter
prise for that institution to bring together so promptly this group of
experts. If the reader fails to find all the answers herein or observes any
absence of certitude, he may credit, not blame, the authors. Even where
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the expectable bias of advocacy is apparent, the reader will find a groping
for the truth. This is simply an honest expression of the fact that Con
gress has fabricated not too well, to say nothing of how wisely, a stag
geringly complex piece of legislation with an impact that no one can

measure now, either in the strictly legal sense or in the broader political
sense.

One thing is certain. The volume of litigation will be enormous, and
definitive decisions on scores of points are many years away. At this
the lawyer, strictly as a lawyer, or the legal theorist as such may savor

some gratifying thought, but can the citizen-lawyer say that so much
more government necessarily means better government?
Another immediate prospect is that the labor unions will plunge ever

more deeply into political action. Whether that will make for better
unions or better union-management relations or better politics and gov
ernment remains to be seen.



CONSTITUTIONAL QUESTIONS UNDER THE
NEW ACT
Adrian S. Fisher*

Introduction

A wise man once said, "Those nations which do not study history are

doomed to repeat its mistakes." This statement is applicable not only
in the field of national history but also in the field of constitutional law.
It is particularly appropriate concerning predictions regarding future
decisions by the Supreme Court upon a law recently passed which is the

subject of controversy.
A lesson of history which should be studied in this connection is the

history of the discussions at the time the Wagner Act1 was passed in
1935. This law, like the Labor-Management Reporting and Disclosure
Act of 1959,2 had been the subject of considerable controversy. A group
of distinguished lawyers, working as advisers to the Liberty League,
prepared a memorandum dealing with the constitutional problems of this
new law. Their conclusions were succinctly set forth in a contemporary
newspaper headline: "Labor Act Void, Liberty League's Lawyers De
clare." These eminent lawyers had analyzed the Wagner Act and had
concluded that the law was not an appropriate exercise of the commerce

power because it involved production rather than transportation, and
that it was also contrary to the fifth amendment because it regulated
activity not considered to be vested with a public interest so as to justify
interference with freedom of contract.
To one analyzing the Supreme Court decisions of that time, this did

not seem to be an invalid prediction. This position as to the scope of the
commerce clause seemed to be amply supported by the decision of the
Court in Hammer v. Dagenhart,3 and this view was soon to be reaffirmed
by Carter v. Carter Coal Co.*

* Vice-President and Counsel, The Washington Post Company, Washington, D.C.;
Chief Reporter, Restatement, Foreign Relations Law of the United States; A.B., Princeton
University, LL.B., Harvard University; Law clerk to Mr. Justice Brandeis, 1938 and Mr.
Justice Frankfurter, 1939; Solicitor, Commerce Department, 1946-47; General Counsel,
Atomic Energy Commission, 1948-49; The Legal Advisor, State Department, 1949-53.

1 National Labor Relations Act, 49 Stat. 449 (1935), as amended, 29 U.S.C. �� 151-68
(1958).

2 73 Stat. 519 (1959) [hereinafter referred to as the Act].
3 247 U.S. 251 (1918).
4 298 U.S. 238 (1936).

209



210 The Georgetown Law Journal [Vol. 48: p. 209

Similarly, their view as to the fifth amendment would seem to have
been amply supported by Adkins v. Children's Hosp.5 which had been
decided twelve years before and which appeared to be so well established
as a binding precedent that it had been relied upon to invalidate similar

minimum-wage laws by per curiam opinions of the Supreme Court.6 This

position was later reaffirmed by the Court in Morehead v. New York ex

rel. Tipaldo.7 Yet, in NLRB v. Jones & Laughlin Steel Corp.,8 decided
two years after this prediction had been so confidently made, the Wagner
Act was held constitutional by the Supreme Court.

There appear to be two errors shown by this particular bit of history
which should be pointed out in order that they may be avoided by
contemporary scholars. The first is that an excessively logical comparison
of the cases and precedents is dangerous when predicting what the
Court will do in performing the difficult and delicate function of passing
on the constitutionality of an act of Congress. The second error is that
when controversial legislation is under consideration, feelings run high
and persons involved in the controversy are apt to phrase in constitutional
rather than political terms, objections which are really political in
nature. Instead of saying that particular legislation is unfair or unwise,
it is often simpler to take refuge in the claim that it is unconstitutional.

Any examination of the constitutional problems presented by the new Act
should be undertaken with these two dangers clearly in mind.

There are at least three areas in which the provisions of the Labor-

Management Reporting and Disclosure Act of 1959 present constitu
tional problems. The first concerns the reporting provisions of the Act

and the problems raised by the provisions against compulsory self-
incrimination contained in the fifth amendment. The second area deals
with the disqualification for union office. In this area the constitutional

problems relate to the provisions against ex post facto laws and perhaps
first amendment problems with respect to persons who have been
Communists within the previous five years. The third area encompasses
the provisions with respect to picketing and "other publicity" in disputes
over recognition or secondary boycotts. The constitutional problems
here relate to the first amendment.

5 261 U.S. 525 (1923).
� Donham v. West-Nelson Mfg. Co., 273 U.S. 657 (1926) ; Murphy v. SardeU, 269 U.S.

530 (1925).
7 298 U.S. 587 (1936).
8 301 U.S. 1 (1937).
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I

Reporting Provisions and the Fifth Amendment

With respect to the reporting provisions the constitutional problem
can be stated simply. As amended and strengthened by section 505
of the new Act, sections 302(a)9 and 302(b) of the Taft-Hartley Act
make it a crime for an employer representative to bribe a union repre
sentative and for a union representative to accept such bribe. Although
the law is not worded in such bold terms, that is in effect what it means.
The many qualifications to section 302(c)10 contained in the new Act
are for the purpose of excluding all legitimate payments. The fifth
amendment point is raised by the fact that sections 202(a)11 and

203(a)(1), in effect, require the employer who has made such illegal
payment and the union official who has accepted it to file a report
of this criminal act with the Secretary of Labor. The same may be true
as to section 203(b),12 which would require the reports of labor relations
consultants to include reports of illegal payments to union officials.
The argument against the constitutionality of these provisions was

succinctly stated by Senator Morse in the final stages of the debate
on the bill.

Section 202(a)(6) of the conference committee bill requires officers and em

ployees to report any payments of money or other things of value, "including
reimbursed expenses" received by them, directly or indirectly, from an em

ployer or any person who acts as a labor relations consultant to an employer,
except payments of the kinds referred to in section 302(c) of the Taft-Hartley
Act, as amended. Failure by any such officer or employee to report any such
payment is a criminal offense, punishable by a fine of up to $10,000, or im
prisonment of up to 1 year, or both. Payments of the type described in section
202(a)(6) are also made criminal offenses under section 302(b) of the Taft-
Hartley Act, as amended. In these circumstances, section 202(a)(6) seems to
me to be plainly unconstitutional, since it is an express violation of the protec
tion against self-incrimination which is guaranteed to all citizens under the fifth
amendment to the Constitution of the United States.
I also have serious doubts, for the same reason, about the constitutionality of

section 203(a)(1) of the conference committee bill, which requires employers to
report payments to union officers and employees, which are made criminal of
fenses under section 302(a) of the Taft-Hartley Act, as amended.13

9 Labor Management Relations Act, 61 Stat. 157 (1947), 29 U.S.C. � 186(a) (1958), as

amended, � 505, 73 Stat. 537 (1959) [Appendix I, p. 415].
10 61 Stat. 157 (1947), 29 U.S.C. � 186(c) (1958), as amended, � 505, 73 Stat 538

(1959).
11 73 Stat. 525 (1959).
12 73 Stat. 527 (1959).
13 105 Cong. Rec. 16386 (daily ed. Sept. 3, 1959).
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Senator Morse makes a strong case. The statute which makes certain
acts a crime and at the same time requires the person committing that
crime to file a report of what he has done seems, at first blush, to be
contrary to the privilege against self-incrimination.

1. Custodians of Records
On further analysis, however, the question becomes somewhat more

complicated. Hale v. Henkle14 long ago settled the issue that a corporation
is not protected by the constitutional provision against self-mcrimination
and that a corporate officer may not withhold testimony or documents
on the ground that the corporation would be incriminated by their
production. Also settled is the principle that the custodian of corporate
books or records may not withhold them on the ground that he might
be personally incriminated by their production.15 Furthermore, these
rules have been held to be equally applicable to an unincorporated
association such as a labor union. United States v. White1* involved a

subpoena duces tecum served upon an officer of the union calling for
the production of its papers. The officer refused to surrender the
documents on the ground that they might tend to incriminate the union
and the officer himself, either as an officer or as an individual. The

Supreme Court held that the officer was properly adjudged guilty of

contempt of court. The Court based this decision on the ground
that the constitutional privilege against self-incrimination was a personal
one, applying only to natural individuals.17 The Court disposed of the
claim of the officer that the documents might incriminate him personally
by pointing out that the officer held the documents in his official rather
than his personal capacity. In prior cases involving corporate officers,
official records and documents of an organization held by its agents and
officers in a representative rather than a personal capacity were held not

to be the subject of the personal privilege against incrimination, even

though production of the papers tended to incriminate them personally.
With this in mind the Court stated:
But individuals, when acting as representatives of a collective group, cannot be
said to be exercising their personal rights and duties nor to be entitled to their

purely personal privileges. Rather they assume the rights, duties and privileges
14 201 U.S. 43 (1906).
15 Essgee Co. of China v. United States, 262 U.S. 151 (1923) ; Wilson v. United States,

221 U.S. 361 (1911) ; cf. Grant v. United States, 227 U.S. 74 (1913) ; Wheeler v. United

States, 226 U.S. 478 (1913).
l� 322 U.S. 694 (1944).
17 Id. at 701.
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of the artificial entity or association of which they are agents or officers and

they are bound by its obligations. In their official capacity, therefore they have
no privilege against self-incrimination. And the official records and documents of

the organization that are held by them in a representative rather than in a per
sonal capacity cannot be the subject of the personal privilege against self-in

crimination, even though production of the papers might tend to incriminate
them personally.18
These two cases substantially reduce the scope of the constitutional

problems presented by the reporting requirements of the Act. Hale v.

Henkel would appear to eliminate the problem of illegal payments made

by a corporate employer, and United States v. White would appear to

remove the problem of illegal payments made to a union and accepted
by the union. Although these two cases reduce the scope of the fifth
amendment question, they do not eliminate it. It remains in two areas:

First, payments made by a noncorporate employer or by a consultant

and, second, payments made to a union official which he accepts as an

individual.
The cases give no sure guide to the problem of the noncorporate em

ployer. The application of the Hale doctrine to an unincorporated
association, such as a labor union, would lead one to the conclusion that it
would be equally applicable to a large partnership and that the records
of such organization would not be subject to the privilege against
self-incrimination. It may well be, however, that there is a partnership
which is so small that its records may be the subject of a plea of self-

incrimination, but which is still big enough to come within the jurisdic
tional standards of the National Labor Relations Board. In any event,
the question will come up in the case of the proprietorship and the con

sultant. Furthermore, it is clear that a fifth amendment problem does
exist with respect to the payments accepted by the union official which
are pocketed by him personally. It therefore becomes necessary to ana

lyze the doctrine of required or quasi-public records to see what light, if
any, the cases enunciating this doctrine throw upon the problem.

2. Required or Quasi-Public Records

The doctrine of required or quasi-public records has a long history,
but it is probably more fruitful to concentrate on the most recent cases.

Perhaps a good starting point is United States v. Sullivan19 in which a

person whose principal business was bootlegging failed to file an income

18 Id. at 699.
19 274 U.S. 2S9 (1927).
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tax return. When prosecuted for this failure, he pleaded the fifth amend
ment on the ground that filing an income tax return would tend to

incriminate him. The Court rejected this defense with a statement that
the place to raise the issue was the income tax return itself.20
In United States v. Darby?1 an individual proprietor was indicted for

a series of violations of the Fair Labor Standards Act,22 including the
failure to keep the records required by that act. The defendant raised
the point that under the Constitution he could not be required to keep
these records, apparently because that would show a violation of law.
The Court's answer which represented the views of eight Justices was

classic in its simplicity: "Since, as we have held, Congress may require
production for interstate commerce to conform to those conditions, it
may require the employer, as a means of enforcing the valid law, to keep
a record showing whether he has in fact complied with it."23
If this language is taken literally, it means that the prohibition against

self-incrimination is indeed a thin reed. By the same logic the Court
could have said that since Congress may prevent a person from being
kidnapped and taken across a state line, it may, as a means of enforcing
a "Federal Kidnapping Reports Act," require the kidnapper to file a re

port on his activity, including a report as to the whereabouts of the

captive.
An even more recent application of this doctrine is found in Shapiro

v. United States?* During World War II a rather elaborate system of

price controls was set up under authority of Congress.25 As one of the
means of enforcement, Congress enacted a statute which authorized a

regulation making it a crime for sellers of controlled articles to make a

tie-in sale. This was considered important in the enforcement of price
control. At the same time Congress authorized the Office of Price Control
to impose an elaborate system of record-keeping. Records had to be

kept of, inter alia, sales, the name of the seller, and the price. Subse

quently, the OPA subpoenaed the records of defendant Shapiro who was

in the business of selling fruit and vegetables. He claimed the privilege
against self-incrimination under the fifth amendment, but was required
to produce the records under the compulsory testimony provision of the

20 Id. at 263.
21 312 U.S. 100 (1941).
22 52 Stat. 1060 (1938), 29 U.S.C. �� 201-19 (1958).
23 312 U.S. at 125.
24 335 U.S. 1 (1948).
25 Emergency Price Control Act, 56 Stat. 23 (1942).
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Price Control Act. He was then prosecuted, and the question of the

applicability of the fifth amendment came up at his trial. The Court,
by a five-to-four decision, Justices Black and Douglas in the majority,
held that the fifth amendment was not applicable under the doctrine of

quasi-public records. Mr. Chief Justice Vinson said:

It may be assumed at the outset that there are limits that the Government can

not constitutionally exceed in requiring the keeping of records which may be in

spected by an administrative agency and may be used in prosecuting statutory
violations committed by the record keeper himself. But no serious misgivings
that these bounds had been overstepped would appear to be evoked ....

The test apparently set forth approved the use of records

when there is sufficient relation between the activity sought to be regulated
and public concern so that the Government can constitutionally regulate or forbid

the basic activity concerned, and can constitutionally require the keeping of

particular records, subject to inspection by the Administrator.26

The dissent of Mr. Justice Frankfurter may be summed up by the

following: "If records merely because required to be kept by law ipso
facto become public records, we are indeed living in glass houses."27
The blandness which has characterized the Court's treatment of this

problem continues in evidence in the most recent decision, United States
v. Kahriger?8 That case involved the provisions of the Revenue Act
of 195 129 which require a person engaged in gambling as an occupation
to file a return with the Internal Revenue Service and to pay a fifty-dollar
occupational tax. In a prosecution for failure to file such return and pay
the tax the defendant urged the privilege against self-incrimination.
The Court did not dispose of the case on the ground that no violation of
federal law had occurred, but decided the problem on the dual ground that
since the defendant failed to register at all, he could not claim the privilege
against self-incrimination and that the privilege against self-incrimination
applied only to past acts, not to future acts.
In analyzing the cases dealing with quasi-public records, one is

impressed by the fact that neither the majority opinions nor the
vigorous dissents point to any limitation on the doctrine. The majority
opinions are so written as to be equally applicable to the hypothetical
kidnapping act, which, as set forth above, would require future violators
of the Lindbergh Law to make reports which might aid the federal author-
26 335 U.S. at 32.
27 Id. at 51 (dissenting opinion).
28 345 U.S. 22 (1953).
29 Int. Rev. Code of 1954, �� 4403, 4411.
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ities in apprehending them. The various dissenting opinions all point
this out, but do not themselves suggest what should be the outer limits
of the doctrine.
The factual situations in which the doctrine of required records has

been applied may suggest a limitation upon the doctrine. In many
of the recent cases in which the doctrine has been applied (with the
possible exception of the Darby and Shapiro cases) one of two factors has
been present. One factor has been that the statute was primarily
regulatory rather than penal.30 Where Congress is engaged in what
is primarily a regulatory activity, an activity in which it authorizes
an administrative agency with some discretion to permit some forms of
conduct and prohibit others, it is reasonable to permit the agency to

require the keeping of records for the purpose of assisting it in making
the necessary determinations. This is substantially different from the

hypothetical kidnapping act which would not have authorized a federal

agency to permit some kidnappings and prohibit others, but was designed
solely for the purpose of requiring the violator of a law to report on his
crime.
The second factor, often present, has been the existence of an independ

ent source of power which the Court found to be present in the gambling
tax case. One may have certain private doubts as to the real motivation
of Congress in passing the gambling tax. One of the dissenting Justices
expressed these doubts strongly.31 The Court, however, based its
decision squarely on the ground that the gambling tax was a legitimate
revenue measure and that its effects in tending to incriminate were solely
incidental.32
Neither of these two factors were fully developed in either the Shapiro

or Darby cases. While the statutes there involved were regulatory in

nature, it cannot fairly be said that the required records were for the

purpose of providing an administrator with facts necessary for decision
making. In both cases they were clearly for the purpose of detecting
violations.
Before expressing a judgment as to the existence of a third factor,

it is advisable to examine Curdo v. United States,33 a case which falls
on the periphery of the doctrine of required records, but which suggests
a limitation. In that case the secretary-treasurer of a union had been

30 United States v. Sullivan, 274 U.S. 259 (1927).
31 United States v. Kahriger, 345 U.S. 22, 37 (1953) (dissenting opinion).
32 345 U.S. at 23-31.
33 354 U.S. 118 (1957).
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served with two subpoenas, one requiring him to appear and testify per

sonally and one requiring him to produce certain union records. He ap

peared and testified that he was the secretary-treasurer of the union and

that the union had certain books and records but that they were not in his

possession. He refused to testify, however, on the grounds of self-

incrimination as to the whereabouts of the books. The trial court ad

judged him guilty of criminal contempt based solely on the failure to

answer the questions pursuant to the subpoena ad testificandum. After
the White and the Shapiro cases it might have been expected that the

Supreme Court would affirm this conviction. The Court, however,
reversed in a unanimous opinion.
The Court made it clear that the fifth amendment plea could not apply

to the subpoena duces tecum and that the secretary-treasurer could

properly be prosecuted for violating it, provided that his custody of these
records could be proved. The Court rejected the argument of the

government, however, that because the secretary-treasurer had no

privilege with respect to union books in his possession, he also had no

privilege with respect to questions seeking to ascertain the whereabouts
of books and records which had been subpoenaed but not produced.
The compulsory production of corporate or association records by their custodian
is readily justifiable, even though the custodian protests against it for personal
reasons, because he does not own the records and has no legally cognizable in
terest in them. However, forcing the custodian to testify orally as to the where
abouts of nonproduced records requires him to disclose the content of his own

mind. He might be compelled to convict himself out of his own mouth. That is
contrary to the spirit and letter of the Fifth Amendment.34

Shapiro was quickly disposed of as a case involving merely the production
of records rather than oral testimony.
The cases in which a custodian had produced documents in response to

a subpoena and then was required to identify them by oral testimony
were distinguished with the following observation:
Those cases, holding that a corporate officer who has been required by subpoena
to produce corporate documents may also be required, by oral testimony, to
identify them, are distinguishable and we need not pass on their validity. The
custodian's act of producing books or records in response to a subpoena duces
tecum is itself a representation that the documents produced are those demanded
by the subpoena. Requiring the custodian to identify or authenticate the docu
ments for admission in evidence merely makes explicit what is implicit in the
production itself. The custodian is subjected to little, if any, further danger of
incrimination. However, in the instant case, the Government is seeking to compel
34 Id. at 128.
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the custodian to do more than identify documents already produced. It seeks to

compel him to disclose, by his oral testimony, the whereabouts of books and
records which he has failed to produce. It even seeks to make the custodian
name the persons in whose possession the missing books may be found. Answers
to such questions are more than "auxiliary to the production" of unprivileged
corporate or association records.35

The emphasis placed by the Court on the distinction between personal
testimony and official records suggests that, in the absence of one of the
first two factors already discussed, the Court may require a third factor,
i.e., that the transaction subject to the requirement of record-keeping
be a type of transaction in which, in the light of normal business prac
tice, records would normally be kept. If the transaction is not of that

type and testimony concerning it would be privileged under the fifth

amendment, the amendment may not be circumvented by a requirement
that a record be made of the transaction and the record made subject
to subpoena. If this rationale is accepted, the individual proprietor of
a business may have some difficulty in pleading the fifth amendment as

a defense to the requirement that he file reports on payments made to

a union official. In the case of the union official who accepted a bribe,
however, the Curcio case raises serious questions as to whether the
fifth amendment would not provide a defense for his failure to file a

report on acceptance of this bribe. The union official could not plead the
fifth amendment if he failed to include such payment in his income tax

return under the Sullivan case, but the requirement of a report on the

payment might well be barred by the fifth amendment. The requirement
of a report by a consultant presents a somewhat more difficult case but

might also be barred.
One may be tempted to observe that this application of the fifth

amendment would result in socially undesirable conduct being undetected
and unpunished. This is unfortunate only in the short run. As often

pointed out, the privilege against self-incrimination was not designed as

an immediate aid to law enforcement. Rather, it was designed as a

fundamental prop in our system of civil liberties. When the Bill of

Rights was adopted, the founding fathers were well aware that the

privilege against self-incrimination might result in escape by the individ
ual law-violator from punishment and that it might often be invoked

by persons whose activities were socially undesirable. This was a

small price to pay for a free society. Moreover, in the long run, law

enforcement is not jeopardized. Indeed, it is strengthened in that it

35 H. at 12S.
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is prevented from depending primarily upon the confession of the

accused, a dependence which would contain the seeds of its destruction.
One final question must be considered in this regard, viz., the proper

time to plead the fifth amendment. In considering a similar question
resulting from an order of the Subversive Activities Control Board

requiring the Communist Party to register under the Internal Security
Act of 1950,36 a majority of the United States Court of Appeals for the
District of Columbia disposed of the point stating that the privilege
against self-incrimination has to be explicitly claimed by the person
invoking its protection.37 From this it may be argued that the union
official or labor consultant failing to file a report cannot base this failure
on the privilege against self-incrimination unless he claimed the privilege
in some way at the time.
Whatever the merits of this argument in the Communist Party case,

which presents a different factual situation, such a position would
not appear to be justified under the new Act. Where a person has
been subpoenaed and is refusing to testify, a requirement that he

specifically plead the fifth amendment would appear to be reasonable.38
This involves certain additional dangers to the witness in terms of inten

sifying investigative activity, but this does not appear to be too

substantial in view of the fact that investigative activity has already led
to the issuance of an individual subpoena.
The reporting requirements of the Labor-Management Reporting

and Disclosure Act, however, are general in their application. A quite
different situation would be presented if a union official or a consultant

failing to file a report were required to file an ancillary report in which
he would state that the reason he had failed to file the original report
was that in so doing he would tend to incriminate himself. Such a

requirement in a law of general application would have substantial
incriminatory tendencies itself and would be contrary to the purpose
of the fifth amendment.

II

Disqualification From Union Office

The second area in which constitutional questions must be considered
is section 504(a) of the new Act prohibiting certain persons from

86 � 7, 64 Stat. 995 (19S0), SO U.S.C. � 786 (1958).
37 Communist Party v. Subversive Activities Control Bd., 96 U.S. App. D.C. 66, 223

F.2d 531 (1954).
38 See, e.g., United States v. Monia, 317 U.S. 424 (1943).
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holding union office, acting as labor relations consultants, or as officials
of an employer association. The effect of this section is to ban from
these offices any person who is now or in the preceding five years has
been,

a member of tie Communist Party or who has been convicted of, or served any
part of a prison term resulting from his conviction of, robbery, bribery, extor
tion, embezzlement, grand larceny, burglary, arson, violation of narcotics laws,
murder, rape, assault with intent to kill, assault which inflicts grievous bodily
injury, or a violation of title II or III of the Act, or conspiracy to commit any
such crimes . . . .39

The constitutional problems presented by this provision are twofold.
First, there is the question of whether the effect of this prohibition upon
persons who have been convicted of these crimes prior to the passage
of the Act makes it an ex post facto law, specifically prohibited by the
Constitution.40 Second, there may also be special first amendment

problems growing out of the application of the law to persons who
are members of the Communist Party.
With respect to the first of these problems, the test as laid down by

the Court has been whether enactment of a statute of this kind is to

be considered as prescribing an additional penalty for a prior offense
or rather as establishing reasonable qualifications relating to fitness to

perform official or professional duties. The test as stated is not too

helpful. It is therefore necessary to examine the cases which have
arisen under article I, sections 9 and 10, the latter imposing a comparable
prohibition against state laws, to see what type occupation the Court
has held to be subject to this regulation, and what standards have been
held to be reasonable. On the negative side, for example, the Court held
invalid as ex post facto a state law passed after the Civil War prescribing
an oath under which officeholders, teachers and preachers were required
to swear that they had not participated in the rebellion.41 An act of Con

gress which imposed a similar requirement as a qualification for practice
in the federal courts was also found unconstitutional as a punishment
for past acts.42 In each of these cases the Court found that there was no

reasonable relationship between the grounds of the disqualification and
fitness to perform the official or professional duties under consideration.
In Hawker v. New York,iZ on the other hand, the Court was presented
39 73 Stat. 536 (1959).
40 U.S. Const, art. I, � 9.
41 Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1867).
42 Ex parte Garland, 71 U.S. (4 Wall.) 333 (1867).
43 170 U.S. 189 (1898).
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with a New York statute which made it a misdemeanor to practice
medicine after the conviction of a felony. It upheld this statute in a

factual situation in which the conviction of the felony had been prior
to the passage of the act. This case has been followed in similar factual
situations.44 In some of them, unfortunately, the Court has relied on

the troublesome and oversimplified distinction between "rights" and

"privileges."45 It is probably not necessary to decide whether the latter
cases would still be followed in order to resolve the questions of the

validity of section 504(a). There would be serious doubts as to whether
the ability of a person to serve as a union officer, or the ability of a
union to elect an individual as a union officer, should be described as a

privilege rather than a right. Whichever description is apt, however,
it would appear to be true that in our present society the character of the

people who serve as officers of unions, or act as labor relations con

sultants, or as officials of employer associations is just as important to
the public today as was the character of persons engaged in the practice
of medicine at the time of the Hawker case. Moreover, while there may
be argument that some of the crimes enumerated in section 504
have no particular bearing upon the duties of these positions, disclo
sures by legislative committees as to the extent of domination of some
unions by criminals have been sufficiently serious to justify a congres
sional decision that these crimes do involve a disqualification for this
type of position.
The only direct precedent in this type of case is a decision by the

New York Court of Appeals in De Veau v. Braisted,49 upholding section 8
of the New York Waterfront Commission Act in its prohibition against
collection of dues on the waterfront by a person convicted of a felony.
The factual situation was somewhat more stringent than anything likely
to be presented by section 504(a) in that the case involved a plea of
guilty in 1922 to attempted grand larceny which resulted in a suspended
sentence. The prohibition was for life or until a pardon was obtained.
The Court of Appeals was unanimous in its decision. Its opinion,
however, is somewhat less than helpful. It dealt with the constitutionality
of the Waterfront Act in the following paragraph: "This brief examination
of the Waterfront Commission Act and its purposes sufficiently rebuts

44 Lehmann v. State Bd. of Pub. Accountancy, 263 U.S. 394 (1923) ; Reetz v. Michigan,
188 U.S. SOS (1903).
45 Mahler v. Eby, 264 U.S. 32 (1924) ; Johannessen v. United States, 22S U.S. 227

(1912) ; cf. Helvering v. Mitchell, 303 U.S. 391 (1938).
4� S N.Y.2d 236, 1S7 N.E.2d 16S (19S9).
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all plaintiffs' charges of unconstitutionality. A considerable list of other

decisions, impressive for their unanimity, have upheld this legislation
against similar attacks . . . ."*7
The court's reference to two lower federal court cases which had been

affirmed by the Supreme Court would lead one to believe that the matter
has already been settled. Analysis of these cases, however, shows that
the lower court decisions were based upon considerations as to whether

equitable relief in the federal courts was a proper means of attacking
the act, and the affirmance of these cases by the Supreme Court may
fairly be interpreted as an affirmance of the procedural point rather
than a ruling on the substantive merits of the act. The recent action
of the Court in noting probable jurisdiction on appeal from the New
York Court of Appeals in De Veau v. Braisted48 would seem to support
this view and would also hold out the hope of some definitive ruling
on this point in the near future.
The disqualification from office of persons who have been convicted

of no crime but who have been members of the Communist Party within
the previous five years presents a special problem. In American Com
munications Ass'n v. Douds49 the Supreme Court upheld section 9(h)
of the Taft-Hartley Act insofar as it denied to a union access to the
National Labor Relations Board unless each union officer had filed an

affidavit that he was not a member of the Communist Party or affiliated
with it. All that was before the Court was the question of access to the

processes of the NLRB, but the Court wrote its opinion in terms broad

enough to include a prohibition against Communists serving as union

officials, although the vigorous dissent of Mr. Justice Black suggests that
when the matter does come before the Court the decision will not be
unanimous. Whether the Court will extend its reasoning in Douds to

persons who have been Communists in the past five years is a much more

serious question and one on which the recent decisions throw little light.
These recent decisions establish guidelines, it is true, but they are on

one side or the other of our present problem. Garner v. Board of Pub.
Works50 makes it clear that a ban on persons who within the past five
years had been members of the Communist Party with knowledge
of its purposes would be upheld. Wieman v. Updegraff,61 on the other

47 id. at 242, 157 N.E.2d at 168. (Citations omitted.)
48 80 Sup. Ct. 51 (1959) (memorandum decision).
49 339 U.S. 382 (1950).
BO 341 U.S. 716 (1951).
61 344 U.S. 183 (1952).
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hand, makes it clear that if the ban was based merely on prior membership
in an organization on the Attorney General's list without any specific
finding of knowledge of subversive purposes, it would be declared

invalid. The Court has not yet ruled on prior membership in the

Communist Party without any specific finding of knowledge of the

purposes of the party. Its ruling on this point must be awaited, but
it is assumed that in making its ruling the Court will be aware of the

notorious efforts of the Communist Party to infiltrate the American labor
movement. The vigilance of the great majority of the labor movement
has frustrated these attempts, but a danger still remains.

Ill

Picketing and Other "Publicity"

The third area of possible constitutional problems grows out of the

provisions of section 70452 of the new Act with respect to picketing and
other "publicity" in disputes over recognition and secondary boycotts.
In considering the extent to which picketing may be limited in recognition
and secondary-boycott situations, it is perhaps useful to note how far
the Court has receded from its language in Thornhill v. Alabama53 when
it described picketing as an exercise of the right of free speech. The use

of the word "language" is important because there is no suggestion
that the Thornhill case would be decided the same way on its facts

today. The factual situation in this case was so extreme as to present
little doubt that a similar statute applied to a similar situation would be
held unconstitutional. Indeed, the Court recently relied upon Thornhill
in a per curiam opinion,54 reversing the action of the Kansas Supreme
Court55 in applying a state antipicketing statute to a factual situation
almost as harsh as that involved in the Thornhill case itself.
Even saying that the Court has receded from its language in Thornhill

may not be entirely accurate in view of the intimation by the Court of
the existence of a power in the states to set the limits of permissible
contest open to industrial combatants. In a series of cases from Giboney
v. Empire Storage & Ice Co.56 to International Bhd. of Teamsters v.

Vogt, Inc.51 the Court has indicated that it regards picketing as some-

52 73 Stat. 542 (1959).
53 310 U.S. 88 (1940).
54 Chauffeurs Union v. Newell, 356 U.S. 341 (1958).
55 Newell v. Chauffeurs Union, 181 Kan. 898, 317 P.2d 817, rehearing denied, 182 Kan.

205, 319 P.2d 171 (1957).
56 336 U.S. 490 (1949) .

57 354 U.S. 284 (1957).
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thing more than the mere exercise of free speech. It is also one of the
weapons in the arsenal of an industrial combatant, and hence subject
to regulation through this power of the state to set the limits of per
missible contest. In these cases the Court upheld state restrictions
on secondary-boycott situations and on recognition picketing. It is
therefore a fair conclusion that there are no federal restrictions imposed
upon picketing by section 704 of the new Act of a character in which
state restrictions on picketing have not already been upheld. Accordingly,
it would seem that the constitutional problem presented by picketing
situations would not be serious.
The prohibitions on "other publicity" do present substantial con

stitutional problems, although in the field of recognition picketing the
new Act may eliminate a constitutional problem. It is possible, however,
that it may create one in the field of secondary boycotts. Following the

ruling by the NLRB in the Curtis Bros, case58 that recognition picketing
by a union representing only a minority of employees is unlawful
restraint and coercion of these employees under section 8(b)(1)(A),59
the ruling was extended to appeals to customers and unfair lists. One
court of appeals has refused to enforce this ruling,60 and one court

has approved it.61 If the new law dealing with recognition picketing is

interpreted to occupy the field previously occupied by the Curtis case

and is interpreted literally,62 the extension of the Board's prohibition
to customer publicity will no longer be authorized, and the vexatious first
amendment problems presented to the Court by the clear conflict in the
circuits described above need not necessarily be decided. The delay
by the Court in acting upon the petitions for certiorari in these cases63
would appear to indicate that this problem is at least giving the Court food
for thought.

58 Drivers Local 639, 119 N.L.R.B. 232, rev'd, 43 L.R.R.M. 21S6 (D.C. Cir. 19S8),
cert, granted, 359 U.S. 965 (1959).

69 49 Stat. 452 (1935), as amended, 29 U.S.C. � 158(b)(1)(A) (1958) [Appendix II,
p. 423].

�� NLRB v. International Ass'n of Machinists, 263 F.2d 796 (9th Cir. 1959).
61 NLRB v. United Rubber Workers, 269 F.2d 694 (4th Cir. 1959).
62 The language of the modifying clause in the second proviso of subparagraph (c) of

section 8(d)(7) of the National Labor Relations Act, as amended by the new law, reads
"unless the effect of such picketing" is to induce employees of other employers not to per
form services. This language, read literally, permits other publicity regardless of its effect.

�3 NLRB v. United Rubber Workers, 269 F.2d 694 (4th Cir. 1959), petition for cert.

filed, 28 U.S.L. Week 3053 (U.S. Aug. 17, 1959) (No. 316) ; NLRB v. International Ass'n

of Machinists, 263 F.2d 796 (9th Cir. 1959), petition for cert, filed, 27 U.S.L. Week 3313

(U.S. April 24, 1959) (No. 865).
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In the field of secondary boycotts, however, the new law creates a

constitutional problem which did not previously exist. Under section

8(b)(4) as interpreted before its amendment by the new Act, no

action had been taken in the secondary-boycott field on the basis of

publicity other than picketing. The proviso under 8(b)(4)(D) as

amended by the new law makes the validity of such publicity dependent
upon whether or not it induces an individual employee of any person
other than the primary employer to refuse to perform services in the
establishment of the primary employer. This presents, in the secondary-
boycott field, the very question apparently eliminated by the new Act in
the field of recognition picketing. A serious question arises here,
although in dealing with it the Court should not be unaware of the fact
that the boycott, like the picket line, can be an instrument in economic
warfare.



THE BILL OF RIGHTS OF UNION MEMBERS
Edward Joseph Hickey, Jr.*

Introduction

The provisions of the so-called "bill of rights" for union members are

set forth in Title I of the Labor-Management Reporting and Disclosure
Act of 1959.1 They became effective on September 14, 1959, when the
President signed the bill passed by Congress. These provisions purport to
guarantee to union members in the conduct of their internal affairs some

of the same basic rights which they enjoy as citizens under the first ten
amendments of the federal constitution. Actually, a number of the pro
visions go well beyond a guarantee of basic rights comparable to those
of the federal constitution, and are express statutory restrictions and

requirements which supersede and invalidate all existing contrary pro
visions in union-governing laws and must be applied in the form pre
scribed by the law whether or not a majority of the union membership
so desires.

The legislative background of the bill-of-rights provisions, the basic

objections urged against their inclusion in labor-management reform

legislation, and the way in which the proposals as originally introduced
and adopted by the Senate were modified before final passage of the
labor bill are important to an understanding of this revolutionary in
trusion by the federal government into the internal affairs of labor unions.
It will be the purpose of this article to trace that history and, in so

doing, to suggest some of the harassing problems and difficulties this

particular title of the labor bill presents to unions and to the overwhelm

ing majority of union members in the conduct of their affairs.
The bill of rights had a stormy passage through Congress. It was born
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in the heat of debate on the floor of the Senate after having been re

jected by a substantial majority of the Senate Labor Committee. Its

provisions were introduced and christened by Senator McClellan,2 and
the amendments which became the bill-of-rights provisions of S. 15553
were adopted by a margin of one vote,4 largely because of the magic of
the banner under which the provisions were introduced and the psycho
logical impression thus created that a vote against the provisions was a

vote against the constitutional rights and privileges of rank-and-file
union members. Within three days after their adoption, however, the

provisions as originally formulated and introduced by Senator McClellan
were shelved in favor of the so-called Kuchel substitute5 which, with a

few important modifications in the House, became the bill-of-rights pro
visions of the present law.

I

Origin of the Bill of Rights and Objections to the Original

Proposals

In the opinion of the writer, the inclusion of the bill of rights in the
Act was ill-advised and unnecessary to the announced objectives of the
legislation. As reported by the Senate Labor Committee, the bill at
tempted to represent a careful balance between reliance on reporting
and disclosure on the one hand, and regulation of internal union affairs
on the other. Consistent with its original purpose, which was endorsed
by the great majority of those in the trade-union movement through the
AFL-CIO, primary reliance was placed on disclosure rather than upon
regulation�which was directly responsive to the major abuses disclosed
by the McClellan Committee. After months of hearings, voluminous tes
timony and careful deliberation by the Senate Committee on Labor and
Public Welfare as well as by its Subcommittee under Chairman John
Kennedy, regulation of internal union affairs was carefully restricted to
conduct of trusteeships (now Title III of the Act) and union elections
(now Title IV). It was generally agreed by the Senate Committee that
self-determination and self-government of labor organizations should
not be invaded by the federal government except in these two areas.
The report of the Senate Labor Committee accompanying S. 15SS states:

2 10S Cong. Rec. S806-14 (daily ed. April 22, 1959).
3 S. 1555, 86th Cong., 1st Sess. �� 101-03 (1959). This was the bill reported out by the

Senate Labor Committee and, after amendments, passed by the Senate.
4 The vote was 47 to 46 with 5 abstentions. 105 Cong. Rec. 5827 (daily ed. April 22 1959)5 105 Cong. Rec. 6030 (daily ed. April 25, 1959).
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In acting on this bill the committee followed three principles:
1. The committee recognized the desirability of minimum interference by

Government in the internal affairs of any private organization. Trade unions
have made a commendable effort to correct internal abuses ; hence the committee
believes that only essential standards should be imposed by legislation. More
over, in establishing and enforcing statutory standards great care should be
taken not to undermine union self-government or weaken unions in their role
as collective-bargaining agents.

2. Given the maintenance of minimum democratic safeguards and detailed
essential information about the union, the individual members are fully com

petent to regulate union affairs. The committee strongly opposes any attempt to
prescribe detailed procedures and standards for the conduct of union business.
Such paternalistic regulation would weaken rather than strengthen the labor
movement; it would cross over into the area of trade union licensing and destroy
union independence.

The bill reported by the committee, while it carries out all the major recom

mendations of the Senate select committee, does so within a general philosophy
of legislative restraint. The bill does not spell out in detail all the standards
which every trade union should follow. It recognizes the variety of situations
to which its provisions must apply and, especially, the inadvisability and in
justice of compelling unions to conform to a uniform statutory rule with respect
to unimportant details of administration.

The test of a sound bill in this complex and relatively new legislative area

is whether it is workable and will produce the desired results without destroying
valued free institutions. The committee believes that the bill now reported
possesses these attributes.6

It is significant to note that this stated policy of the Senate Labor
Committee was not a "sweetener" or "softening" policy or one urged
only by labor spoksemen. On the contrary, it was a policy also strongly
advocated by objective spokesmen representing neither management nor
labor. For example, this was the policy urged on behalf of the Admin
istration by Secretary of Labor Mitchell in his appearance before the
House Committee. Similar views were expressed by Archibald Cox, pro
fessor of law in the field of labor relations at Harvard University and a

recognized expert consultant in the drafting of the Kennedy-Ervin bill.7
Professor Cox made the following statement before the Senate Subcom
mittee considering the proposed legislation:
I would urge that self-determination, self-government, is much preferable to

Government regulation. This means not only that the interference with the
internal affairs of unions ought to be kept to the necessary minimum, but also

6 S. Rep. No. 187, 86th Cong., 1st Sess. 7 (19S9). (Emphasis added.)
7 S. SOS, 86th Cong., 1st Sess. (1959).
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that wherever possible we should encourage unions to bring about their own

reforms before we resort to Government sanctions.8

In his appearance before the House Committee considering labor-

management legislation, Secretary Mitchell had this to say on the subject
of internal regulation beyond the areas of elections and trusteeships:

Turning now to the lack of democratic organization and procedures in some

unions, and the misuse of funds in some unions, the approach to be taken by
legislation in dealing with these important problems deserves most careful
consideration.
Proposals for specification by Federal law of detailed standards to be incor

porated in union constitutions and bylaws are based upon the belief that the

McClellan committee revelations call for such detailed regulation of the internal
affairs of unions. The approach favored by the administration and proposed by
H.R. 3540 and its companion bills, however, seeks to avoid Federal regulation
of internal union affairs except to the extent necessary to enable union members
to help themselves in achieving union democracy and to provide assistance
from the Government in those cases where they find themselves unable to do so.

The administration proposal as contained in Mr. Kearns' bill imposes com

pulsory standards on unions only in the critical areas of the election and removal
of officers and the exercise of supervisory control over subordinate bodies.
It also declares and provides for enforcement of the recognized duty to hold

and deal with union funds for the benefit of the members and for the purposes
for which the members have joined in the organization.
Beyond this, in other union organizational affairs and in their financial

affairs, the approach of the administration bill is to rely chiefly on reporting
and disclosure, with effective administrative and judicial remedies and sanctions.
These should deter wrongdoing and improper practices and would apprise union
members and the public of situations which can be corrected by appropriate
action within the union or through recourse to existing laws.
The bill provides further safeguards through criminal penalties for the more

serious offenses, such as embezzlement and the falsification, concealment, or
destruction of records, as well as for willful noncompliance with the require
ments of the act.
The administration does not believe that the Government should inject itself

into the internal affairs of any organization more than is absolutely necessary
to correct the evils which must be remedied. We believe that it is wise to
proceed cautiously and to leave as much as possible to the responsibility to
improve their own organizations which informed union members may be
expected to exercise when they have access to the necessary information and the
right by secret vote to select and to remove the officers whom they entrust with
administration of their organizations.9
8 Hearings on S. 505 and Other Bills Before the Subcommittee on Labor of the Senate

Committee on Labor and Public Welfare, 86th Cong., 1st Sess. 112 (1959)� Hearings on H.R. 3540 and Related Bills Before the Joint Subcommittee on Labor
Management Reform Legislation of the House Committee on Education and Labor 86th
Cong., 1st Sess. 7-8 (1959) [hereinafter cited as Hearings on H.R. 3540]
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Accordingly, the wisdom of abstention by the federal government from
specification of standards for union constitutions and bylaws�aside
from limited regulation of union elections and trusteeships�was a policy
strongly supported outside as well as within the labor movement by those
who had given the matter careful study. Notwithstanding this, however,
both the Senate and House furthered the intrusion of internal union af
fairs by incorporating the bill-of-rights provisions. This was one of the
basic reasons urged by trade-union spokesmen against adoption of bill-
of-rights provisions in any form.10 Persuasive arguments were also di

rected, however, at the nature and scope of the provisions themselves.
For example, as already noted above, the provisions incorporated in

both the Senate-passed bill and the Landrum-Griffin bill11 passed by the
House purport to be general guarantees of certain basic rights such as

those in the federal constitution which must be observed in the conduct
of internal union affairs. If Congress had simply set forth a general
declaration of principles comparable to the guarantees of the federal
constitution against unreasonable infringements of the right of free

speech, the right of freedom of assembly, the right of due process in dis

ciplinary proceedings and other procedural safeguards, and then required
that these principles be observed in all union constitutions and govern
ing laws,12 the analogy made to the guarantees of the Bill of Rights of
the federal constitution would not have been so inappropriate. Under
such a declaration of general principles unions, like the state and federal

governments, would have been permitted reasonable differences in the

implementation of these general principles in their constitutions and

governing laws commensurate with the differences in their factual prob
lems and requirements.
But this is not what Congress did, and this was particularly true of the

proposals of Senator McClellan originally adopted by the Senate.

No better illustration of this general misconception is afforded than a

comparison of the freedom of speech provision in the bill of rights orig
inally adopted by the Senate with well-settled law regarding the consti-

10 See, e.g., Hearings on H.R. 3540 at 1509-12 (testimony of George Meany, President,
AFL-CIO) ; id. at 1387-88 (testimony of A. J. Hayes, President, International Association of

Machinists) .

n H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. (1959). These were identical bills.
12 See, e.g., the general declaration of principles recommended by the American Civil

Liberties Union, S. Rep. No. 187, 86th Cong., 1st Sess. 70 (1959). Although subject to

objections on other grounds, these recommendations contrast sharply with the detailed and

rigid specifications of the Senate provisions as will be demonstrated.
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tutional guarantee of freedom of speech. The rigidity of this particular
provision is characteristic of the other bill-of-rights provisions proposed
by Senator McClellan. The original proposal on freedom of speech for

union members provided that every union member

shall have the right to express any views, arguments, or opinions regarding
any matter respecting such organization or its officers, agents, or representatives,
and to disseminate such views, arguments, or opinions either orally or in printed,
graphic, or visual form, without being subject to penalty, discipline, or inter

ference of any kind by such organization.13

Read quickly, the proposal might look like something one could not

conscientiously oppose. Upon more careful analysis, however, the full

import of the "right" conferred is disclosed as something not only far
removed from the guarantee of free speech under the federal constitution
but something quite dangerous to the entire union movement.

The Supreme Court since the early days of our Republic has con

sistently held that although freedom of speech is one of the basic rights
of the Constitution, it is elementary that it cannot be absolute or un

limited but must be viewed in the context of rights of others than the

speaker.14 The most familiar example, of course, is a quotation from Mr.

Justice Holmes' opinion in Schenck v. United States where he stated:
"The most stringent protection of free speech would not protect a man

in falsely shouting fire in a theater and causing a panic."15
Similarly, it is now well established and elementary law that freedom

of speech in the federal constitution does not give a person the right to

13 105 Cong. Rec. 5810 (daily ed. April 22, 19S9). (Emphasis added.) Similarly, the

"Equal Rights" provision of Senator McClellan's proposals would have required that:

"Every member of a labor organization engaged in an industry affecting commerce shall
have equal rights and privileges within such organization, including identical voting rights
and equal protection of its rules and regulations." Ibid.
The "Freedom of Assembly" provision likewise provided for unrestricted assembly rights

of members "with respect to any matters" concerning the organization or its officers,
agents or representatives, "without being subject to penalty, discipline, or interference of
any kind by such organization." Ibid.
Under such a provision a union would be powerless to protect itself and the equal

rights of the overwhelming majority of its members from dissident minority promotion
of communist infiltration, wildcat strikes in violation of its contracts with management,
disorder of any sort, or complete anarchy�all of which would be uncontrollable in any
circumstances or conditions under the unqualified "right" of assembly originally passed
by the Senate.

14 See Dennis v. United States, 341 U.S. 494, 503 (1951) ; Schaefer v. United States,
251 U.S. 466, 474 (1920).

18 249 U.S. 47, 52 (1919).
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disseminate obscene matter,18 to libel or slander a person,17 to incite a

riot,18 or to urge or advise the commission of a crime.19 Likewise, free
dom of speech does not protect statements, objections or teachings, which
tend to subvert or imperil the Government20 or to impede or hinder it in
the performance of its governmental duties.21 Such examples could be
multiplied. In other words, in spite of the apparent broad scope of the
right of free speech in the Bill of Rights of the federal constitution�or

for that matter any of the basic constitutional rights such as freedom of
assembly�the basic right or guarantee is not absolute or uncontrollable
under all circumstances and conditions. When an individual becomes a

member of society, he necessarily parts with some privileges which, as

an individual not affected by his relations to others, he might retain. One
who is prevented from injuring another cannot justly assert that he has
been deprived of any basic right. It has been stated frequently by the
courts that society based on the rule that one is a law unto himself would
soon be confronted with disorder and anarchy, and that the liberty of
one individual must necessarily be subject to the same right in all others.22

So must it also be in the case of labor unions. The obvious danger of
Senator McClellan's bill-of-rights provisions was that they would prohibit
any restraint, limitation or modification of freedom of speech, assembly
and similar rights within labor organizations no matter how necessary or

reasonable such limitations might be to safeguard the equal rights of other
members. Such restraints and restrictions, through the medium of union
rules and regulations and provisions in union constitutions, are obviously
indispensable to orderly and responsible conduct of union affairs. Just
as the Bill of Rights embodied in the Constitution has been held subject
to reasonable restrictions, prohibitions and regulations through the me

dium of qualifying laws, both state and federal, so also must the exercise
of such rights by union members be restricted and qualified through the
medium of unions' governing laws.23

i� Roth v. United States, 354 U.S. 476 (1957).
" Beauharnais v. Illinois, 343 U.S. 250, 266 (1952).
18 Cantwell v. Connecticut, 310 U.S. 296, 308 (1940).
19 Fox v. Washington, 236 U.S. 273 (1915) ; see Gitlow v. New York, 268 U.S. 652,

667 (1925).
20 Dennis v. United States, 341 U.S. 494 (1951).
21 Schenck v. United States, 249 U.S. 47 (1919).
22 E.g., Jacobson v. Massachusetts, 197 U.S. 11, 26 (1905) ; Max Factor & Co. v. Kuns-

man, 5 Cal. 2d 446, 459, 55 P.2d 177, 183 (1936) ; State ex rel. Mavity v. Tyndall, 225
Ind. 360, 364-65, 74 N.E.2d 914, 916 (1947).

23 The point was well recognized and ably stated to the House by Congressman Teller,
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II

Senate Amendments to the Original Bill of Rights

It is quite apparent that considerations of this nature prompted quick
revision of the original McClellan bill of rights, once the implications of

those proposals began to dawn, and the result was the so-called Kuchel
substitute amendments adopted by the Senate on April 25, 1959, three
days after its adoption of the original McClellan proposals.24 Although
the substitute provisions made drastic and vitally important improve
ments,25 they still retained some of the objectionable and unworkable
features inherent in the original McClellan proposals.
Accordingly, extensive efforts were made before the House Labor Com

mittee by labor spokesmen of unquestionable repute to document, on the
basis of practical experience of long standing in internal union affairs,
the fundamental reasons for justifiable union opposition to the Senate

a member of the House Committee on Education and Labor, and a recognized scholar and

authority on labor law. In commenting on the bill of rights for union members, he said:
But a bill of rights must necessarily be written in general terms. The right of free

speech, for example, is stated in the simplest terms in our Federal and State Consti
tutions, yet the judicial gloss upon this right is as enormous as it is complicated and
ever-growing. I have heard it said often that a union member should have the same

right of free speech and other democratic rights in his union as an American has in
relation to his Government. I agree with the spirit of this analogy, but I doubt that
it can be applied with inexorable precision ....
I [do] not wish to be understood as denying the broadest possible right of a union

member to be protected against unfair disciplinary proceedings. But if the loud mouth,
the subversive, or the neurotic were allowed to call the tune at union meetings or
in the drafting of union demands or in the working out of fair collective bargaining
settlements, the resulting industrial strife might well cause recurring crises in our

economy. Responsible democracy requires organization lest it show its weaknesses
and defeat its own purposes as France before DeGaulle showed to a dismayed free
world.

105 Cong. Rec. 14347 (daily ed. Aug. 12, 1959).
^

24 105 Cong. Rec. 6030 (daily ed. April 25, 1959). It is interesting to note the substan
tial margin by which the Kuchel substitute amendments were adopted. They were approved
by a 77 to 14 vote with 7 abstentions. Included among those voting in the affirmative
was Senator McClellan, the sponsor of the displaced proposals.

25 The principal improvements were (1) the all-important qualifying language in the
"Equal Rights" subsection making a member's participation privileges in all union nomina
tions, elections, referenda and union membership meetings "subject to reasonable rules
and regulations" in the union's constitution and bylaws; and (2) the inclusion within the
"Freedom of Speech and Assembly" subsection of similar qualifying language with direct
application to union meetings, plus an important proviso to all the rights granted bythis subsection that they be subject to the union's right to "adopt and enforce reasonablerules as to the responsibility of every member toward the organization as an institutionand to his refraining from conduct that would interfere with its performance of its legal
or contractual obligations." S. 1555, 86th Cong., 1st Sess. � 101 (a) (1) -(2) (1959)
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bill-of-rights provisions. Representatives of the AFL-CIO, the Railway
Labor Executives' Association, the International Association of Machin
ists, and other labor interests were active in this effort. Thorough review
and presentation of these objections is essential to a fair evaluation of
the basic reasons motivating labor's opposition to the bill of rights passed
by the Senate. It is not a fair accusation to label these objections as an

attempt by labor to deny union members rights to which they are justly
entitled. Admittedly, objective disagreement exists on the proper balance
to be struck between the interests of an individual member and those of
his union. But the elected officials of the trade union movement�the
overwhelming majority of whom are men of unquestioned integrity as

conceded in the report of the McClellan Committee26�actually were

seeking to preserve from unnecessary sacrifice customs and procedure
which the great majority of union members had voluntarily established
in their governing laws.

Ill

Basic Objections Urged in the House to the Bill-of-Rights
Provisions of the Senate Bill

What were the objections urged before the House Labor Committee
in the light of the important revisions made in the original bill-of-rights
provisions by the Kuchel substitute amendments? First, fundamental

objection was renewed to inclusion of any bill of rights on the ground
that intrusion by the federal government into the internal affairs of labor
unions beyond the areas of elections and trusteeships was totally unwar

ranted for reasons previously stated in this article.27

Secondly, although the Kuchel substitute amendments substantially
preserved some of the rights from irresponsible abuse by subjecting their

exercise to imposition of "reasonable" rules and regulations, they created
the concomitant burden of endless litigation, with consequent heavy ex

penditures of union funds, as to whether a particular rule or regulation
is "reasonable."28
Finally, several of the provisions of the bill of rights would not serve

the announced purpose for their inclusion.29 Instead of granting addi-

26 Report of the Senate Select Committee on Improper Activities in the Labor or

Management Field, S. Rep. No. 1417, 85th Cong., 2d Sess. 3 (1958).
27 See Hearings on H.R. 3540 at 1387-89 (testimony of A. J. Hayes); id. at 1478-79,

1509-14 (testimony of George Meany).
28 Id. at 1391-95 (testimony of A. J. Hayes).
29 The announced purpose, as stated by Senator McClellan when he introduced the

bill-of-rights amendments originally adopted by the Senate, was as follows:

If we want fewer laws�and want to need fewer laws�providing regulation in
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tional rights to rank-and-file union members, they would actually de

prive the great majority of rights which they have traditionally exercised.
A good example is the "strait jacket" approach in section 101(a)(5)

of the Senate-passed bill which provided that no member of a labor or

ganization may be fined, suspended, expelled, or otherwise disciplined
(other than for nonpayment of dues) except according to a specific proce
dure admitting of no variation or qualification.30
Thus, the right of union members through majority action, and that of

their elected representatives in national union conventions, to determine
and formulate just what type of disciplinary procedure they desire in
their constitutions and governing laws for violation of union laws is
taken away. Aside from any merit which may attach to this particular
provision, it is plainly federal prescription of specific procedure. It is
not formulation of procedure by the members themselves under a statu

tory requirement to provide due process and reasonable procedural safe
guards in all disciplinary proceedings. Consequently, it cannot properly
be denoted as the vesting of a "right" in union members, or a "tool"
which they may utilize in their best interests�it is the deprivation of a

right they would otherwise enjoy.
This is an illustration of the way in which the bill of rights, in attempt

ing to confer rights on a minority, does so by sacrificing rights of the

overwhelming majority. Under a label of conferring inherent rights in
order that they may run their own affairs in a more democratic fashion,
this provision of the bill of rights effectively precludes the right of union
members to prescribe in their constitutions any variation, no matter
what the circumstances, from the express requirements of section 101

(a)(5) of the Act.31 Is this insurance in union affairs of a more "demo
cratic" procedure? The answer was given to the House Labor Committee
by the Chairman of the AFL-CIO Ethical Practices Committee, one of
labor's distinguished spokesmen, when he said:

It is one tiring in the name of democracy to insist on a secret ballot so that
union members may actually control their own affairs. It is a very opposite,
this field, we should start with the basic things. We should give union members their
inherent constitutional rights, and we should make those rights apply to union
membership as well as to other affairs of life. We should protect the union members
in those rights. By so doing we will be giving them the tools they can use them
selves. That is all I propose to do by this amendment.

10S Cong. Rec. 5811 (daily ed. April 22, 1959). (Emphasis added.)
30 This provision is the same in the Act as it was in the Senate bill. It requires that

before any discipline may be imposed on a union member he must first be served with
written specific charges, given a reasonable time to prepare his defense, and afforded a
full and fair hearing. �101 (a) (5), 73 Stat. 523 (1959).

31 73 Stat. 523 (1959).
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having done that, to deprive them of the right of decision at the ballot box by
prescribing what shall be in their constitutions, whether they like it or not.32

Moreover, the rigidity of the statutory regulation is exposed as un

realistic and impracticable once it is appreciated that often disciplinary
action of immediate invocation is necessary at union meetings to pre
serve order and prevent chaotic, disrupted proceedings by inebriates,
crackpots, dissidents or even subversives. On its face, section 101(a)(5)
of the Act would prohibit summary action of any kind, but possible cor

relation of its provisions with the right of a union under section 101(a)
(2)33 not only to adopt reasonable rules as to a member's responsibility
to his union as an institution but also to "enforce" such rules, may save

the provision in section 101(a)(5) from this unrealistic application.
In at least one other respect, the rigidity of section 101(a)(5) has

already been alleviated by both the Senate and House conferees who
formulated the labor bill ultimately passed by Congress. Although ada

mantly refusing to modify the provision by inclusion of some qualifying
language making it subject to reasonable rules and regulations to be im

posed by unions similar to the modifications in sections 101(a)(1) and

101(a)(2), the House managers of the bill did finally accede to urging
by their Senate counterparts respecting summary suspension or dis

ciplinary action against "officers" of labor unions. Of necessity, they had
to face up to the fact that there could be�as there have often been�

instances where a union member, acting as an officer of a local lodge,
was detected looting the union treasury, or leading an open rebellion, or
refusing to hold a union meeting, nomination or election, or depriving
union members of any exercise of their rights, or otherwise defying its
laws and policies. Under such circumstances, literal compliance with the
inherent right conferred by the "Safeguards Against Improper Dis

ciplinary Action" subsection would have meant that the union was power
less to step in and stop such corruption, racketeering and abuse until
after written charges were preferred and trials conducted while the cor

ruption continued. Such a result undoubtedly would have proved em

barrassing to a Congress dedicated to elimination of corruption and

abuse. Prior to the passage of the labor bill, many union constitutions
would have permitted immediate suspension of the offending officer by
an international president or union board pending investigation to safe

guard the property and interests of the union members. After investiga
tion the officer would either be exonerated and restored to his position,

32 Hearings on H.R. 3540 at 1390 (statement of A. J. Hayes) .

33 73 Stat. 522 (1959).



1959] The Bill of Rights of Union Members 237

or charges would then be preferred, a trial held, and other due process
observed.

Facing such a prospect, the conferees preferred to note as a part of
their legislative history that the right guaranteed by section 101(a)(5)
was intended to apply "only to suspension of membership in the union"
and "does not refer to suspension of a member's status as an officer in
the union."34
The retreat here from literal application of a specific regulation in the

bill of rights is significant. It illustrates forcibly the fundamental danger
of federal regulation in the complicated and sensitive area of union in
ternal affairs. The fact that this particular problem was anticipated and

brought to the attention of Congress in time to preclude an application
of the law diametrically opposed to the major purpose of its enactment
is evidence that other such problems, as yet not anticipated or fully
appreciated, will plague observance and enforcement of ill-advised legis
lative provisions masquerading under the cherished and respected title
"Bill of Rights."
A further illustration of how the bill-of-rights provisions would not

serve the announced purpose of their inclusion in the labor bill was di
rected at section 101(a)(4) of the Senate bill35 entitled "Protection of
the Right To Sue." Among other things, this provision in the bill limited
the right of a union to require a member's exhaustion of internal union
remedies prior to resorting to the courts to a period of six months.36 At
the end of such period he would be free to take his case to court not

withstanding any provisions in the union's constitution or governing
laws requiring full pursuit of all available union appellate procedures
prior to such action.

Once again�and completely aside from the merits or demerits of such
a time limitation on internal exhaustion�the announced legislative intent
to establish additional basic rights for union members becomes patently
suspect. The vast number of union members who have democratically
determined in their constitutions and governing laws that interpretation
of those laws should initially rest with the officers of their unions and
ultimately, on final appeal, with the membership itself at conventions,
and also that the grievances of their brother members should initially be

34 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 31 (1959) ; see 105 Cong. Rec. 16415
(daily ed. Sept. 3, 1959) (remarks of Senator Kennedy).

38 S. 1555, 86th Cong., 1st Sess. � 101(a)(4) (1959).
38 As finally passed, the period was reduced to four months. � 101 (a) (4) , 73 Stat 523

(1959).
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determined within the union itself before the dispute is taken to the
courts, now find a broadscale deprivation of those fundamental pre
rogatives by a Congress which has decided that unless they can complete
the entire process of charges, trials and appeals within a period of six
(now four) months, their right to decide is forfeited in favor of court
adjudication.
A fourth basic objection to the bill-of-rights provisions of the Senate

bill concerned the declaration in section 10337 that none of the rights
granted in section 101 or enforcement procedures in section 102 38

were

intended to preempt or limit any rights or remedies available to a union
member under any state or other federal law or under the constitution
and bylaws of his union. Such a provision�which remains in the law as

enacted39�is bound to create confusion and conflict between state and
federal laws and promote multiple litigation. "Forum shopping" and
conflicting statutes should be discouraged, not encouraged, by federal
law.40
A fifth objection involved section 101(a)(3) of the Senate bill41 en

titled "Freedom from Arbitrary Financial Exactions." It provided that

existing union dues and fees could not be "changed" except by secret

ballot majority vote of the members at union meetings or by secret ballot

majority votes conducted by mail referenda, except that national and
international unions were permitted a third option of changing their dues

by majority vote of convention delegates.
Criticism was directed primarily to the absence of authority of an

international union's executive board or similar governing body to make

changes in dues and assessments. Attention was directed to the fact that
members generally delegated that authority by their constitutions to

their governing bodies between conventions in order to avoid the
enormous expense of calling special conventions or conducting nation
wide referenda votes.42 Was it more democratic to strip the membership
of this authority and substitute the "strait jacket" procedure devised by
the Senate?
A further objection was leveled at the rather absurd limitations on

any "changes" rather than increases.43 Under such language a union was

37 S. 1555, 86th Cong., 1st Sess. � 103 (1959).
38 S. 1555, 86th Cong., 1st Sess. � 102 (1959).
39 � 103, 73 Stat. 523 (1959).
40 See Hearings on H.R. 3540 at 1395.
41 Id. at 1482.
*2 Ibid.
43 Ibid.
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prohibited from decreasing as well as increasing dues and assessments.

Admittedly, such a result was unintended, but the provision illustrates

the difficulties when legislation of a union member bill of rights is at

tempted.
Two other important objections to the bill of rights in the Senate bill

were directed to amendments inserted by Senator McClellan and adopted
by the Senate in Title VI of the Senate bill,44 one of which modified the

definition of union "member" or "member in good standing," and the
other which made it a criminal offense, punishable by a fine up to

$10,000 or imprisonment up to two years, or both, for any union to

interfere with a member's exercise of rights granted him under the bill

including those set forth in the bill of rights.45 Because these objections
were heeded by the House through amendment of the Senate provisions,
and finally adopted in conference on the bill, further discussion of such

provisions will be undertaken infra in relating the action of the House
on the Senate bill.

IV

Revisions of the Senate Bill of Rights by the
House Labor Committee

As a result of the foregoing objections and similar arguments against
adoption by the House of the Senate bill of rights,46 these provisions
were carefully reviewed and later extensively revised by the full mem

bership of the House Committee on Education and Labor. As revised,
the provisions were embodied in Title I of the Elliott bill47 which was

the bill reported by the committee to the House. The report accom

panying the bill48 contained several important observations by some of

44 S. 1555, 86th Cong., 1st Sess. � 601 (n) (1959); see also Hearings on H.R. 3540 at
1396-98.

45 S. 1555, 86th Cong., 1st Sess. � 607 (1959).
46 The comment of AFL-CIO President Meany to the House Labor Committee is

interesting. In concluding his comments on the bill-of-rights provisions of the Senate
bill, he said:

When the Senate was debating whether to substitute the present title I for the
title I originally adopted, some of its most prominent and conscientious Members
frankly acknowledged that they had not read the original title I when they voted
for it. We think it evident that the Senate likewise had not fully studied the revised
title I when it adopted it, or considered the relationship of its provisions to the rest
of the bill. We are confident that this committee, with the advantages of more
deliberate and careful consideration, will conclude that title I makes no constructive
contribution to S. 1555, but it is subject to grave defects and dangers.

Hearings on H.R. 3540 at 1485.
47 H.R. 8342, 86th Cong., 1st Sess. (1959).
48 H.R. Rep. No. 741, 86th Cong., 1st Sess. (1959).
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the principal architects of the committee bill which help to explain some
of the reasons prompting revision of the bill-of-rights provisions of the
Senate bill. In part, these observations were contained in a statement
of supplementary views filed by Representatives Elliott, Green, Thomp
son, Udall and O'Hara. They stated:

Legislation which has for its purpose the correction of abuses which have
developed in the labor-management field is, of necessity, both complex and
controversial. It must be applied to a wide variety of institutional situations,
to small and large unions, to unions which have highly trained administrative
staffs and to those which have only volunteer office workers. Therefore, in adopt
ing legislative remedies, legislators must not only be aware of the fact that the
abuses which have been disclosed are limited to only a few unions and a few
employers, but consideration also must be given to the wide variety of fact
situations which will ultimately feel the thrust of such legislation. . . . In correct

ing these abuses we should not undermine the collective bargaining strength of
unions, nor hamper them in the exercise of their proper functions. . . .

It is our considered judgment that the bill reported by our committee is a

more workable, effective instrument of reform than S. 1S5S. We have painstak
ingly treated all of the problems presented by S. 1555, and have made a conscien
tious attempt to redraft, or to eliminate, unworkable provisions and to tighten up
vague and obscure language.^

Eight other members of the House Labor Committee, in a supple
mentary statement of their views on the reported bill, subscribed to this
observation concerning the amendments to the bill-of-rights provisions
in the Senate bill.

First, we believe it should be noted that the title dealing with rights of union
members�title I�is an improvement over the Senate-passed version. However,
we believe it necessary to place in the record the observation that the inclusion
of title I of H.R. 8342 should not leave the implication that a completely new

and original concept is being imposed on the trade-union movement. Anyone
taking the trouble to peruse a sizable number of union constitutions will dis
cover many protective features assuring rights to individual members.�

At another point in the supplementary statement the following appeared:
Legislating in the area of labor-management reform is at best a complex and

trying endeavor. No one realistically can hope for a "perfect" bill. While it

might be "perfect" from one person's point of view, it may well be the opposite
in another's view. However, one can realistically hope for a bill to curb corrup
tion and eliminate unsavory elements in both labor and management. But is

[sic] so doing one can also hope that "reform" legislation will not be the facade

*� Id. at 77-78. (Emphasis added.)
50 Id. at 85. (Emphasis added.) The eight members were Representatives Powell,

Bailey, Wier, Roosevelt, Zelenko, Holland, Dent and Pucinski.
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behind which the unproclaimed, but real, objective is to hamstring the legitimate
activities of unions, in both their internal and external operations.51

In another supplementary statement, Representative Teller said of

the revisions to the Senate bill of rights:
H.R. 8342 is a substantial improvement over S. 1S5S (the Kennedy-Ervin bill),
the Senate-passed labor-management reform bill which our committee used
as a basis for its deliberations. . . . The so-called bill of rights for union members
is more realistic, places greater responsibility upon unions themselves to cast

their constitutions in terms calculated to protect the rights of members, and

affords unions an opportunity in the first instance to remedy transgressions. And
H.R. 8342 somewhat abates the tendency of S. 1555 to go overboard in writing
dragnet cumulative criminal penalties for various wrongdoings already remedied
specifically.52

What were the revisions made in the House Committee bill to the bill-

of-rights provisions of the Senate bill? First, section 101(a)(1) in the
Senate bill entitled "Equal Rights" was reentitled "Rights of Members
of Labor Organizations." Instead of assuring all members "equal rights,"
(subject to reasonable rules and regulations in such organizations, con
stitutions and bylaws) to vote in elections or referenda, to attend mem

bership meetings, and to participate in the deliberations and voting at
such meetings, the House Committee bill declared that every union mem

ber shall be accorded, "subject to reasonable qualifications uniformly
imposed," all the rights and privileges pertaining to union members
under such unions' constitutions and bylaws, including specifically the
right to participate in determining the policies of the union, to attend
membership meetings, and to vote in any union election or referendum.
Both the elimination of the misleading and deceptive title "Equal

Rights," and the committee substitution of the qualifying phrase "subject
to reasonable qualifications uniformly imposed," resulted in more specific,
realistic and workable language. There are perfectly legal qualifications
uniformly imposed by many completely honest and democratic unions
which preclude complete and literal equality of rights and privileges
among all members of labor organizations. To illustrate, many union
constitutions exclude the right to hold office, the right to nominate can

didates, or the right to vote in certain elections to members who are not
active in service, or have advanced into supervisory or managerial posi
tions, or who are otherwise inactive in the affairs of the rank-and-file
membership, and yet retain their membership in good standing. Other

51 Id. at 91. (Emphasis added.)
52 Id. at 103-04. (Emphasis added.)
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union constitutions require a certain period of membership in the union
as a prerequisite to holding office. These are fair and reasonable restric
tions which have been sanctioned by the courts.53

Moreover, certain qualifications which are unquestionably reasonable
and are uniformly imposed may not be set forth as specific rules and reg
ulations in a union's constitution and bylaws, but may have to be adopted
from time to time as facts and circumstances dictate without the formality
or delay which attends amendment to the constitution at the union's
convention.

Thus, the amendment of the committee bill to the "Equal Rights" sub
section of the Senate bill represents a more realistically drafted provision
which avoids, or at least minimizes, the risks of general problems not

properly within the scope of reform legislation. At the same time, it does
not sacrifice the basic principle of democratic procedures.
The next revision made by the House Committee dealt with the sub

section in the Senate bill entitled "Freedom from Arbitrary Financial
Exactions."54 This provision as drafted in the Senate was virtually un

workable. In rewriting the provision the committee first eliminated an

unnecessarily offensive title for which it substituted "Dues, Initiation
Fees and Assessments."55 Second, it eliminated the language of the Senate
bill regulating any "change" in rates of dues which would have precluded
decreases as well as increases, and substituted "increases" as the action
to be regulated. Third, it included a provision whereby, in addition to

secret ballot voting by the members, the rates of dues and other fees
could be increased by national and international labor organizations or

intermediate union bodies through majority vote of the members of their
executive boards or similar governing bodies pursuant to authority con

tained in their constitutions and bylaws and subject to ratification at the
next regular convention of such unions. This amendment had the im

portant effect of eliminating the impracticable and unnecessarily ex

pensive requirement of calling special conventions or conducting na

tional referenda to increase the level of an international union's dues. To
have left the provision as it appeared in the Senate bill could have forced

many international unions as a precautionary measure to raise dues at

their conventions sufficiently high to avoid the necessity of expensive

63 See Harrison v. O'Neill, 26 L.R.R.M. 2294 (1950).
M S. 1555, 86th Cong., 1st Sess. � 101(a)(3) (1959).
55 H.R. 8342, 86th Cong., 1st Sess. � 101(a)(3) (1959).
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nationwide referenda to meet critical emergencies. As such, the restric
tions in the Senate bill would have brought about precisely the opposite
effect of that apparently intended by its sponsors.
The next important amendment by the House Committee to the Senate

bill of rights concerned the subsection entitled "Protection of the Right
to Sue."56 Consistent with the legitimate objective of the Senate pro
vision, the House bill insured the right of a union member to institute

any court suit or administrative proceeding against the union or its of
ficers without limitation by the union, but with the important proviso
that the union member shall first have exhausted the "reasonable rem

edies" available under the union's constitution and bylaws. The Senate
bill insured the right of a union member to institute any court action or

administrative proceeding against the union or any of its officers without
limitation by the union, and it also included a proviso that the union
could require the member first to exhaust reasonable hearing procedures,
but it limited such requirement of exhaustion to a period not exceeding
six months.

The omission of a time limitation for exhausting internal union proce
dures in the House bill was simply a restatement of existing applicable
state law. The inevitable result of a six-month limitation for exhaustion
of internal remedies would be to preclude action by the membership itself
at conventions on appeals which they now normally decide as a body of
last resort. The reason for this is that under most union constitutions,
appeals are made from the local lodge to the national or international
president of the union, thence to the union's executive board or com

parable governing body, and finally to the membership itself at conven
tions which are held customarily at intervals of three to five years. Ob
viously, a six-month limitation for exhausting appeals within the union
is grossly inadequate, and would short-circuit the opportunity of the
union members themselves to consider the complaint of the individual
member, thus substituting determination by courts or equivalent agencies
for initial determination by the union members themselves of a breach
of their governing laws.
As stated previously, there is no more highly prized or traditionally

enjoyed right than that of the members themselves, expressed in their
union constitutions, to pass upon the grievances of their brother mem

bers. Trade unions have enjoyed such a procedure for many years, and
it is by the voluntary action of the union members in adopting their

H.R. 8342, 86th Cong., 1st Sess. � 101(a)(4) (1959).
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own governing laws that this choice of procedure has been expressed.
Here again, we have a concrete illustration of how the bill of rights, which
promises much, actually deprives members of existing rights.
The House Committee decided that it was undemocratic to sweep aside

this fundamental existing right. Its study of the problem convinced the
majority of the committee that it was a deception to union members
generally and to the public at large to include within a professed "bill of
rights" a regulation which actually deprived union members of an ex

isting legitimate right and traditional practice.
Moreover, the committee concluded that to leave the problem in the

hands of the courts was entirely reasonable. The doctrine of exhausting
internal remedies has been uniformly accepted by the courts of this
country, both state57 and federal,58 over a period of many years, and has
been required by courts even in the absence of an express provision in a

union constitution making such exhaustion a prerequisite to court
action.59 The committee concluded that it was no answer to argue that
some time limitation on exhaustion of internal appellate procedures was

necessary or a member would be denied speedy justice. Under well-settled
law that simply is not so.60 There are cases, of course, where the cir
cumstances are such that it is unreasonable to require a member to pursue
his internal remedies within the union if such appeals would consume a

period of more than six months.61 In such cases the courts have been

quick to so hold and have not required the appeals within the union. On
the other hand, there are other cases the circumstances of which make it

57 Holderby v. International Union of Operating Eng'rs, 45 Cal. 2d 843, 291 P.2d 463

(1955) ; Woodard v. Broadway Fed. Savings & Loan Ass'n, 111 Cal. App. 2d 218, 244

P.2d 467 (1952) ; Porth v. Local 201, United Bhd. of Carpenters, 171 Kan. 177, 231 P.2d
252 (1951) ; Dragwa v. Federal Labor Union, 136 NJ. Eq. 172, 41 A.2d 32 (1945) ; Durso v.

Philadelphia Musical Soc'y, 392 Pa. 30, 139 A.2d 555 (1958) ; see Annot., 168 A.L.R. 1462

(1947).
58 Barker v. Southern Pac. Co., 214 F.2d 918 (9th Cir. 1954) ; Gray v. Reuther, 201 F.2d

54 (6th Cir. 1952) ; Reigel v. Harrison, 157 F.2d 140 (6th Cir. 1946), cert, denied, 327 U.S.
800 (1947) ; Fish v. Huddell, 60 App. D.C. 263, 51 F.2d 319 (1931) ; Wilkens v. De Koning,
152 F. Supp. 306 (E.D.N.Y. 1957) ; Ringle v. Transcontinental & W. Air, Inc., 113 F.

Supp. 897 (W.D. Mo. 1953).
5� Holman v. Industrial Stamping & Mfg. Co., 344 Mich. 235, 74 N.W.2d 322 (1955).
60 See Durkin v. Murray, 90 F. Supp. 367 (D.D.C. 1950) ; Mulcahy v. Huddell, 272

Mass. 539, 172 N.E. 796 (1930); Martin v. Favell, 344 Mich. 215, 73 N.W.2d 856 (1955).
See also Gray, Expulsion of Members�Exhaustion of Union Remedy, 27 Ore. L. Rev.

248-51 (April 1948).
61 See Gray, supra note 60; see also Booth v. Security Mut. Life Ins. Co., 155 F. Supp.

755 (D.N.J. 1957) ; Naylor v. Harkins, 11 NJ. 435, 94 A.2d 825 (1953) ; Summers, Legal
Limitations on Union Discipline, 64 Harv. L. Rev. 1049, 1086-88 (1951).
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entirely reasonable for complete exhaustion of remedies within the union

well in excess of six months, including resort to the membership itself at

conventions.62 The significant point to be noted is that the courts have

proceeded on a case-by-case approach and have made their decisions in
the light of the factual circumstances of the particular case. There is no

reason why Congress should seek to impose an across-the-board limita
tion on exhaustion of union remedies which would work an injustice to

both unions and the vast majority of their members. As the courts them
selves have repeatedly pointed out in dealing with cases of this char

acter, there are no such limitations within existing law regarding the ex

haustion of remedies before administrative agencies of the Government

prior to resort to the courts.63

Consequently, the House Committee's change of the Senate provision
so as to permit the union itself to require, prior to resort to the courts,
exhaustion by a union member of all "reasonable" remedies under its
constitution and governing laws, without a specific time limitation, was

a sound decision permitting desirable flexibility for both the union and
the individual member in accordance with well-established law.
The next amendment made by the House Committee to the Senate

bill-of-rights provisions concerned the subsection entitled "Safeguards
Against Improper Disciplinary Action."64 The Senate version provided
that no union member could be fined, suspended, expelled or otherwise
disciplined except for nonpayment of dues unless he "has been (A) served
with specific written charges; (B) given a reasonable time to prepare his
defense; and (C) afforded full and fair hearing."65 For reasons which
have already been set forth in considerable detail, this provision, literally
construed, would prohibit necessary summary action to suspend officers
guilty of embezzlement or other wrongdoing. Facing the problem realis
tically, the House Committee revised the provision to read that any mem-

�2 E.g., Wilkens v. De Koning, 152 F. Supp. 306 (E.D.N.Y. 1957) ; Greenwood v.

Building Trades Council, 71 Cal. App. 159, 233 Pac. 823 (Dist. Ct. App. 1925); Local 2120
v. United Steelworkers, 34 CCH Lab. Cas. fl 71,326 (Fla. Cir. Ct. 1958) ; Snay v. Lovely,
276 Mass. 159, 176 N.E. 791 (1931) ; Mulcahy v. Huddell, 272 Mass. 539, 172 N.E. 796
(1930) ; Mayo v. Great Lakes Greyhound Lines, 333 Mich. 205, 52 N.W.2d 665 (1952) ;
Keller v. Lindelof, 268 App. Div. 877, 50 N.Y.S.2d 705 (1944), aff'd, 294 NY. 717, 61
N.E.2d 452 (1945) ; Madden v. Atkins, 1 Misc. 2d 7, 147 N.Y.S.2d 19 (Sup. Ct. 1955) ;
Way v. Patton, 195 Ore. 36, 241 P.2d 895 (1952) ; Dallas Photo -Engravers Union v. Lem-
mon, 148 S.W.2d 954 (Tex. Civ. App. 1941).

63 See, e.g., Transcontinental & W. Air, Inc. v. Koppal, 345 U.S. 653 (1953) ; Holderby
v. International Union of Operating Eng'rs, 45 Cal. 2d 843, 291 P.2d 463 (1955) ; Cone
v. Union Oil Co., 129 Cal. App. 2d 558, 277 P.2d 464 (1954).

64 H.R. 8342 , 86th Cong., 1st Sess. � 101(a)(5) (1959).
65 S. 1555, 86th Cong., 1st Sess. � 101(a)(5) (1959).
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ber of a labor organization "who is fined, suspended, expelled, or other
wise disciplined" by a union or any officer thereof (except for nonpay
ment of dues) shall be afforded a fair hearing on written charges and
other procedural safeguards.
The essential differences between these two versions is simply that

the Senate bill required that a member be afforded all due process proce
dures before he is suspended or otherwise disciplined, while the House
Committee bill recognized that emergency disciplinary action is some

times necessary in advance of such procedures to protect the union and
its members against the very abuses and corruption which the bill as a

whole was designed to correct. In short, the difference between the two

provisions was simply that one was practicable and workable while the
other was not.

Finally, the enforcement provisions of the Senate bill for violation of
the bill-of-rights provisions were revised by the House Committee. In
addition to providing for civil enforcement in federal district courts by
any person whose rights under the bill-of-rights provisions had been in

fringed, the Senate bill made it a criminal offense, punishable by a fine
of not more than $10,000 or imprisonment for not more than two years,
or both, for any union or its officers, agents, representatives or employees,
to fine, suspend, expel or otherwise discipline any of its members for

exercising any right under the act.66 The House Committee bill wisely
omitted any such blanket criminal sanctions which would have been com

pletely inappropriate for violations of the bill-of-rights provisions.67
V

blll-of-rlghts revisions in the house committee blll
Adopted by the Landrum-Griffin Substitute

After debate in the House on the labor-management reform legislation,
a motion to substitute the Landrum-Griffin bill68 for the House Com

es S. 15SS, 86th Cong., 1st Sess. � 607 (1959).
67 For example, assume that a union member persists in holding the floor at a union

meeting or continues to be unruly and disorderly after he has been ruled out of order,
even after the presiding officer has been sustained in his ruling by a vote of the union

members present. In such a situation the presiding officer would probably be forced to

have the offending member removed from the meeting. Under such circumstances there

can be no question but that the member has been disciplined. Depending upon the particu
lar factual circumstances, his expulsion from the meeting might later be construed as a

violation of his rights under the bill of rights. Whether the violation is or is not later

established, surely local union officers should not be expected to conduct union meetings
with the threat of criminal imprisonment hanging in the balance for an erroneous ruling.

68 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. (1959).
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mittee bill was adopted by a margin of twenty-eight votes. Although the
Landrum-Griffin bill was formulated largely on the basis of the House

Committee deliberations after hearings by its subcommittee, and actually
adopted verbatim over eighty of the approximately one hundred amend
ments made by the House Committee to the Senate bill, the vital dif
ferences in the two bills were in the bill-of-rights provisions of Title I
and the Taft-Hartley amendments in Title VII.69
While it is correct, as stated by the co-authors of the Landrum-Griffin

bill, that their bill of rights was "essentially" the bill of rights in S. 1555
as it passed the Senate,70 the few differences are important.
The first difference is the verbatim adoption of the House Committee

bill's revision of section 101(a)(3) governing increases in "Dues, Initia
tion Fees, and Assessments."71 As explained above, the important changes
from the Senate version were ( 1 ) the elimination of unworkable language
regulating any "change" in rates (including decreases as well as in

creases) and limitation of the regulations to "increases" in such rates;
and (2) the addition of language permitting international unions and
subordinate bodies other than local unions to increase their rates

of dues and other fees between conventions by majority vote of their
executive boards or similar governing bodies pursuant to express au

thority in the union's constitution and bylaws. These changes represent
major improvements over the Senate provision.
The second difference was the modification in the Landrum-Griffin

bill's "Protection of the Right To Sue" provision reducing from six to

four months the limitation in the Senate bill for permissible union-com

pelled exhaustion of internal remedies prior to resort to the courts and
other tribunals.72 This change represented a further curtailment of an

69 Titles II, HI, IV, V and VI of the Landrum-Griffin bill are practically identical to
the provisions of the House Committee bill except that the Landrum-Griffin bill (1)
eliminated the small union exemption in Title II; (2) restored the language of the Senate
bill on extortionate picketing; and (3) restored in modified form the House Committee's
revision of the Senate's criminal enforcement provision for violation of rights granted
by the bill.

70 H.R. Rep. No. 741, 86th Cong., 1st Sess. 99 (19S9).
71 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 101(a)(3) (19S9).
72 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 101(a)(4) (1959). It is important to

note that while the Senate provision under discussion, as well as its counterpart in section
101(a)(4) of the bill as finally passed reducing the requirement of exhaustion from six
to four months, clearly prohibits a union from requiring a member to pursue internal
remedies beyond such period prior to resorting to the courts, the limitation applies only
to union restriction and does not attempt to repudiate or modify the doctrine of exhausting
internal or administrative remedies as developed and applied by the courts. The distinction
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already totally inadequate period for pursuit of internal remedies under
the Senate bill.
The only justification advanced in support of the limitation on in

ternal exhaustion by the sponsors of the Landrum-Griffin bill was the
argument that because the National Labor Relations Act has a six-month
statute of limitations for filing of unfair labor practice charges, any
period longer than four months for exhaustion of internal union remedies
would preclude access to the remedy before the Board.
The contention is patently specious. Not one of the thousands of

charges that have been filed by individual employees against unions over

the years since the enactment of the Taft-Hartley Act has ever been
dismissed by the Board on the ground of failure to exhaust internal union
remedies. The reason is obvious. The doctrine of exhaustion of internal
remedies has applicability only to disputes between a union and its
members involving violations of rights and privileges under the union's
constitution and bylaws. The NLRA does not purport to deal with such

was considered sufficiently important to warrant an express statement of legislative intent

disclaiming any such purpose. Such statement was made by Senator Kennedy, Chairman
of the Senate conferees, in explaining to the Senate the result of the Conference Agreement
on the bill which Congress adopted. The Senator stated:

In addition to these major changes in the bill as it came from the House, there
are a number of other provisions about which I believe the Senate should be fully
informed. This is for the purpose of establishing some legislative history.

Protection of the Right to Sue (Sec. 101(a)(4))
The protection of the right to sue provision originated in the Senate bill and was

adopted verbatim in the Landrum-Griffin bill except that the first proviso limiting
exhaustion of internal hearing procedures was changed from 6 months to 4 months.
The basic intent and purpose of the provision was to insure the right of a union
member to resort to the courts, administrative agencies, and legislatures without
interference or frustration of that right by a labor organization. On the other hand,
it was not, and is not, the purpose of the law to eliminate existing grievance pro
cedures established by union constitutions for redress of alleged violation of their
internal governing laws. Nor is it the intent or purpose of the provision to invalidate
the considerable body of State and Federal court decisions of many years standing
which require, or do not require, the exhaustion of internal remedies prior to court
intervention depending upon the reasonableness of such requirements in terms of the
facts and circumstances of a particular case. So long as the union member is not
prevented by his union from resorting to the courts, the intent and purpose of the
"right to sue" provision is fulfilled, and any requirements which the court may then
impose in terms of pursuing reasonable remedies within the organization to redress
violation of his union constitutional rights will not conflict with the statute. The
doctrine of exhaustion of reasonable internal union remedies for violation of union
laws is just as firmly established as the doctrine of exhausting reasonable administra
tive agency provisions prior to action by courts.
The 4-month limitation in the House bill also relates to restrictions imposed by

unions rather than the rules of judicial administration or the action of Government
agencies. For example, the National Labor Relations Board is not prohibited from
entertaining charges by a member against a labor organization even though 4 months
has not elapsed.

105 Cong. Rec. 16414 (daily ed. Sept. 3, 1959).
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internal union disputes. It deals with statutory rights and remedies.

Hence, the doctrine of internal exhaustion is simply inapplicable to

Board proceedings or remedies.

The third difference was a compromise with the Senate bill's criminal
enforcement provisions imposing fines up to $10,000 or imprisonment
up to two years, or both, for interference by unions with a member's ex

ercise of any proposed rights including those under the bill-of-rights
provisions. Although the Landrum-Griffin bill did not adopt the House
Committee bill's total elimination of the Senate criminal enforcement
provision, it did substantially modify it by confining criminal sanctions
to interference by force or violence or threats of force or violence and
restricting interference not involving force or violence to civil suits by
the aggrieved member.73
Another modification of criminal sanctions in the Senate bill was also

accomplished with respect to those provisions which made it a criminal
offense, subject to a fine of not more than $10,000 and/or imprisonment
up to a year, to violate the obligations of a union to provide or make
available copies of its collective-bargaining agreements to members af
fected thereby.74 Although both the House Committee bill and Landrum-
Griffin bill adopted the substantive provisions of section 307(a) of the
Senate bill as section 104 of the bill-of-rights title,75 they declined to
include the criminal sanctions of section 307(b) but made infraction of
the provision subject to civil enforcement by the Secretary of Labor
under section 210 of the Act.76
A fourth major difference in the bill of rights of the Landrum-Griffin

bill may possibly have gone unnoticed by those unfamiliar with the legis
lative history of the original McClellan proposals. One of the amend
ments included in these proposals was not covered by the Kuchel substi
tute provisions adopted by the Senate because it was not included in
Title I but was inserted as a part of the "Definitions and Miscellaneous"
in Title VI. This particular amendment defined the term union "member"
or "member in good standing" as any person who had either fulfilled
"or tendered" the lawful requirements for membership. Because it was

73 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 609 (1959).
74 S. 1555, 86th Cong., 1st Sess. � 307 (1959).
75 73 Stat. 523 (1959). Similarly, both House bills transferred to Title I with r

modification the Senate's provision in section 609 requiring all unions to inform their i
bers concerning the provisions of the law, as it now appears in section 105 of the Act

78 73 Stat. 530 (1959).
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undetected in the confusion attending conclusion of debate in the Senate,
it remained as section 601 (n) of the bill as passed by the Senate.77
Retention of such a provision in the law would obviously have seriously

undermined all union authority to preserve and protect itself, particularly
under the bill-of-rights provisions. Inclusion of such a guarantee could
effectively destroy the authority of a union to determine who should be
admitted to membership, and it could have nullified any prohibitions in
union constitutions against the admission or retention of Communists,
other subversives, racketeers, employer emissaries or other undesirables.
The provision was vigorously criticized before the House as one which

could conceivably turn over control of local unions to the very elements
the legislation purported to deter, and the point was thoroughly docu
mented by actual past experience.78 The reaction in the House Committee
to the objection to this particular McClellan bill-of-rights amendment
was immediate and affirmative. Several members of the Committee an

nounced their opposition to it, including Congressman Griffin.79 Sub

sequently, the House Committee bill revised the Senate provision to
eliminate the objectionable language. The Landrum-Griffin bill adopted
the revised definition80 and thus removed another indefensible feature of
the original McClellan bill of rights.

VI

Conference Action on the Bill of Rights

As the House Conference report on the bill states,81 in all instances
of differences between the Senate and House bill-of-rights provisions the
conference substitute bill adopted the House amendments. This is the bill
which Congress passed on September 4 and the President approved on

September 14, 1959.
VII

Implications of the Act and Conclusions

Having traced the legislative history of the bill of rights for union

members from its inception during debate on the floor of the Senate to

final adoption by Congress as Title I of the Act, there remain for

presentation certain conclusions which may be drawn and problems which
can be expected to arise from the application of its several provisions.
" S. 1SSS, 86th Cong., 1st Sess. � 601 (n) (1959).
78 See Hearings on H.R. 3540 at 1397-98 (testimony of A. J. Hayes).
79 Id. at 1406-07.
80 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 3(o) (1959).
81 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 31 (1959).
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It would be an oversimplification to conclude with the observation

that it will remain for the judiciary to declare what the bill of rights
really guarantees. Admittedly this is true in the sense that enforcement

of the bill of rights, is reposed exclusively with the federal courts upon
institution of civil proceedings82 by those whose rights under Title I have
been infringed,83 and the courts will thus be the final arbiters in disputes
between members and their unions over interpretation of its require
ments. But it is also true that certain conclusions emerge with reasonable

certainty, particularly when the statutory language is appraised in the

light of its extensive legislative history. It is equally true that other con
clusions may not be reached with certainty. What is important, how

ever, for unions particularly, is to anticipate and attempt to resolve as

far as possible the problems which are presented under union constitu

tions, governing laws, and procedures by the bill-of-rights provisions,
and then reach some conclusions, whatever the degree of certainty. Other
wise, by sheer default, litigation might be instituted which could well be

avoided, and the statutory provisions interpreted and applied by the
courts more severely than would otherwise be necessary.
A considerable number of the problems created by the bill of rights

and also conclusions�both certain and uncertain�concerning its prac
tical application in the conduct of union affairs have already been sug
gested in the extensive review of legislative history set forth above. This
is particularly true of the detailed discussion of the basic objections
which were urged against the adoption of specific provisions. Certain of
these problems and conclusions may justify repetition in summary form
in the context of the rights finally agreed upon by Congress and enacted
under Title I. Certain other problems and conclusions not heretofore
suggested will be added.

Eight particularized rights are granted union members under Title I.
The first five are set forth in section 101(a)84 and the other three are

contained in sections 103, 104 and 105.85

Under subsection (1) of section 101(a), members are granted equality
of rights to nominate candidates, vote in elections and referenda, attend

82 The single exception is interference by force or violence or the threat thereof with a

person's rights under Title I where criminal sanctions are provided by section 610 of
the Act. 73 Stat. 541 (1959).

83 The one exception to suits by members is violation of section 104 (providing rights
to copies or inspection of coUe�dve-bargaining agreements) where institution of civil
enforcement proceedings is left to the Secretary of Labor. 73 Stat. 523 (1959).

84 73 Stat. 522 (1959).
85 73 Stat. 523 (1959).
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membership meetings, and participate in union-meeting deliberations and
voting, subject to reasonable rules and regulations in the union's consti
tution and bylaws.
Under subsection (2) of section 101(a), members are granted the fur

ther rights to meet and assemble freely with other members; to express
any views, arguments, or opinions; and to express at union meetings their
views upon candidates during elections or any business properly before
the meeting. Only the third enumerated right confined to union meetings
is made expressly subject to qualification by established and reasonable
rules, except that the subsection also contains a proviso with respect to
all of the rights granted therein permitting the union to adopt and enforce
reasonable rules governing the responsibility of a member toward the
organization as an institution and prohibiting conduct which would inter
fere with the union's performance of its legal or contractual obligations.
Certain of the above language from the statute has been italicized to

suggest particular consideration in terms of the problems presented. Aside
from the obvious requirements in the "Equal Rights" subsection that any
rules and regulations must be reasonable, the requirement exists, for such
rules and regulations to be applicable, that they must be a part of the
union's constitution and bylaws.
With respect to the "Freedom of Speech and Assembly" subsection, it

will be noted that nothing is said with respect to the reasonable rules

being made a part of the union's constitution and bylaws. But the pro
vision does require that such rules be "established" as well as reason

able, and incorporation of rules within a constitution or bylaws would be
a simple method of covering the requirements. Moreover, as already in
dicated above, the right of the union to qualify the member's rights under
subsection (2) is further circumscribed as follows: (1) the established
reasonable rules may be made applicable to the member's rights at union

meetings but not with respect to either his right to assemble freely with
other members or his right to express any views, arguments or opinions
outside of meetings; (2) the union apparently is given the further right
to control the business of meetings to the extent of precluding improper
subject matter; and (3) the union is given the right not only to adopt
but also to enforce further reasonable rules regulating all of the mem

ber's speech and assembly rights if such rules are pertinent either to a

member's responsibility to the union as an institution or to the union's

legal or contractual obligations. It should further be noted that these

rules are not specifically required to be either "established" or part of
the union's constitution and bylaws, but such would be wise.
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Thus, a union immediately has serious problems to consider in terms

of its own preservation and best interests under the first two subsections

of section 101(a). There is no requirement under the Act that a union

incorporate any of the rights granted members under Title I within its

constitution and bylaws. Section 101(b) simply declares that any pro
vision in a union's constitution and bylaws inconsistent with the rights
granted by section 101(a) is invalidated. But this is not the problem.
The problem created is that in the absence of action by the union to

adopt reasonable rules and regulations wherever permitted to do so, the

member's rights are unrestricted and subject to abuse.

Consequently, we can conclude with certainty that it behooves every
union to examine carefully its present constitution and governing laws
to determine whether the exercise by the member of rights granted him

by the Act is sufficiently limited to the full extent permitted by law for
the union to protect itself from abuse of such rights. The chances are

that such is not the case. To the writer, the wise procedure would be to

carefully spell out in the union constitution the rights granted members
under the law and then qualify the exercise of those rights to the extent

permitted by the law compatible with union policy.
In doing so, the following considerations are important. First, all the

rules or regulations must be "reasonable." At this point we are necessarily
faced with uncertain conclusions because reasonable minds may differ
on what is "reasonable." Despite the fact that rules deemed by a union
to be "reasonable" when adopted may later be adjudged unreasonable
by the courts, there are certain objective tests which can be employed
with the aid of counsel to minimize the problem. For example, some of
the basic rules necessary for incorporation may well have been the sub
ject of court consideration in suits under other union constitutions prior
to the present labor law. Lacking such supporting authority, reference
to decisions of the courts involving limitations by the states on rights
granted under the first ten amendments of the federal constitution may
provide some useful guidelines.

Second, particular care should be exercised in formulating constitu
tional provisions limiting the rights guaranteed by the "Freedom of
Speech and Assembly" subsection. For example, a blanket rule against
caucusing away from union meetings which some unions have prohibited,
is probably precluded by the law. However, rules against caucusing for
the purpose of promoting dual unionism or wildcat strikes would probably
be reasonable prohibitions, the former to safeguard the union "as an

institution," and the latter to secure the performance of its contractual
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obligations. Similarly, a rule outlawing all criticism by union members
of incumbent union officers would clearly not be adjudged "reasonable"
under the statute, but a rule prohibiting libel or slander of union officers
and making a member subject to charges and expulsion for such offenses
should be regarded as a reasonable regulation of a member's responsibil
ity to his union as an institution.
In the area of uncertainty we must include the adoption of rules and

regulations which seek to limit a member's freedom of speech against
established union policies. Here the problem becomes delicate, peculiarly
dependent upon the facts and circumstances, and constitutional pro
visions must accordingly be drafted with great care. Again, reference to
the decided cases of the courts involving limitations on the guarantee of
free speech in the federal constitution may be helpful.
The problems arising under section 101(a)(4), protecting a member's

right to sue, particularly the curtailment by that subsection of a union's

authority to require exhaustion of internal union remedies beyond a

period of four months, have already been extensively discussed. The

principal question arising, which bears repeating, is whether Congress
intended to write a new "exhaustion of remedies" rule binding on the
courts or whether it simply intended to ban the union's authority to

require complete exhaustion as a prerequisite to court action. In the

opinion of the writer, the latter construction of legislative intent is sup
ported not only by the language of the subsection itself86 but also un

equivocally by Senator Kennedy's explanation of the provision to the
Senate after adoption of the bill in conference.87
Section 101(a)(5), providing "Safeguards Against Improper Dis

ciplinary Action," expressly states that no union member may be "fined,
suspended, expelled, or otherwise disciplined" by the union or any union
officer (except for nonpayment of dues) unless he has been (A) served
with written specific charges; (B) given a reasonable time to prepare
his defense; and (C) afforded a full and fair hearing. This provision ob

viously requires careful review and probably will also require extensive
revision of union constitutions. Mention has already been made of the

categorical statement both by the House conferees,88 and by Senator

86 In pertinent part, the subsection states: "No labor organization shall limit the right
of any member thereof to institute an action in any court. . . . Provided, That any such

member may be required to exhaust reasonable hearing procedures (but not to exceed
a four-month lapse of time) within such organization, before instituting legal . . . pro
ceedings. ..." � 101(a)(4), 73 Stat. 522 (19S9). (Emphasis added.)

87 10S Cong. Rec. 16414 (daily ed. Sept. 3, 1959).
88 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 31 (1959).
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Kennedy in explanation of the conference agreement to the Senate,89
that the subsection was intended to apply "only to suspension of mem

bership in the union" and "does not refer to suspension of a member's
status as an officer of the union." Thus, what on the face of the sub
section might appear to call for elimination from union constitutions of
all summary powers of suspension prior to charges and trial is preserved
by legislative history to the extent that removal of officers or action
short of impairing membership status is involved.

However, an equally perplexing question respecting this subsection
remains unsatisfied by any legislative history. Does the "right" secured

by subsection (5) preclude disciplinary action necessary to preserve
order at union meetings? Here the conclusion is uncertain, but in the

opinion of the writer, the subsection must be read and interpreted in the

light of the provision of section 101(a)(2) permitting unions to enforce
as well as adopt reasonable rules regulating the responsibility of a mem

ber to his union as an institution. Under such correlation, the conclusion
seems warranted that a union could eject disorderly persons where
necessary even though further disciplinary action for misconduct at the
meeting would probably have to follow the prescribed formality of sub
section (5).
Other questions admitting only of conclusions which must at present

be denoted uncertain raise the issue of the scope of some of the terms
used in subsection (5). That they are vague and unaided by any legis
lative history is undeniable. For example, how "specific" must the
charges be once it is appreciated that persons without legal training in
local unions prepare such charges? What is a "full and fair hearing,"
particularly when such hearings must be conducted by persons unskilled
in legal niceties or requirements? Does the "full" part of the term com

prehend appeals or not? Such questions and others like them place an

unreasonable burden upon unions required to provide only reasonable
rules and regulations.
The foregoing represent only some of the problems and conclusions

arising out of the rights granted by section 101. These problems are
bound to multiply as the provisions are sought to be applied to specific
factual situations.
With respect to the remaining three rights granted union members

under sections 103, 104 and 105, only section 103, at present, appears to
present serious problems. The member's rights to collective-bargaining

105 Cong. Rec. 16415 (daily ed. Sept. 3, 1959).
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information under section 104 and to information on the provisions of
the Act under section 105 are reasonably clear even though it seems an

unusual requirement by the federal government to enlist private organiza
tions to promulgate public law. One wonders why the requirement was
not extended to employers subject to the Act in view of the involvement
of their officers and labor relations consultants.
But real puzzlers arise under section 103. This provision freezes ex

isting "rights and remedies" of union members under state or other
federal laws, before courts or other tribunals, or under union constitu
tions and bylaws. The immediate question arises whether Congress in
tended to preserve from preemption only procedural rights and remedies
or substantive provisions as well. If the latter is the intent, the result
would be chaos. Innumerable conflicts with express requirements of
Title I would arise out of union constitutions alone. It can only be con

cluded at present that the courts will probably resist the absurd result
which a literal construction of this section requires.

One final thought emerges from consideration of the bill of rights. It
will probably be productive of more litigation than any other title of the
Act. I suppose that any lawyer should be loath to bite the hand that
feeds him, but even this cannot appease instinctive distaste for wide

spread deception, however unintended, of rank-and-file union members
as well as the public that rights have been added by Title I when in fact

they have been substantially reduced. The union member's freedom of
action is no longer his to command. Government has taken a long step
into the conduct of what was heretofore his private affairs. History
teaches that such steps are seldom retraced. It remains to be seen where
else they may lead.



THE BILL OF RIGHTS � RESPONSIBILITIES OF
ITS BENEFICIARIES

Patrick C. O'Donoghtje*

The intended beneficiary of the Labor-Management Reporting and
Disclosure Act of 19591 is the union member. It was for this union
member that the Senate adopted a "Bill of Rights" establishing substan
tive standards regulating the internal affairs of labor unions.2 In addition
to the substantive rights of Title I3 of the Act there are other equally
important rights guaranteed to the Act's intended beneficiary. For the

purposes of discussion, these rights can be characterized as informational
rights, enforcement rights and protective rights. Exemplifying an infor
mational right is the right to copies of reports filed with the Secretary
of Labor;4 an enforcement right, the right to institute a civil action in
a federal district court to enforce the fiduciary obligation imposed upon
union officers;5 and a protective right, the prohibition upon unions

disciplining members for the exercise of their rights under the Act.6
The informational, enforcement and protective rights in the new

Act, together with the substantive rights of Title I, are all interrelated
and form a statutory scheme designed to guarantee labor union reform
to the Act's beneficiary.

I

Informational Rights

Informational rights were considered by the framers of the committee
bill to be the cornerstone of labor reform.7 This bill was grounded on a

* Partner, O'Donoghue, Dunn & O'Donoghue, Washington, D.C; A.B., LL.B., LL.M.,
Georgetown University; Member of the Bar of the District of Columbia; Adjunct Pro
fessor of Law, Georgetown University Law Center.

1 73 Stat. S19 (19S9) [hereinafter referred to as the Act].
2 10S Cong. Rec. 5804-27 (daily ed. April 22, 1959). The Kuchel amendment was

subsequently substituted for the McClellan bill of rights. 105 Cong. Rec. 6018-30 (daily
ed. April 25, 1959).

3 The provisions of equal rights, free speech, dues and initiation fees, exhaustion of
remedies and disciplinary safeguards of Title I are all of a substantive nature in that
they in some respect create, define and regulate rights. � 101(a) (l)-(S), 73 Stat. 522
(1959) [Appendix I, p. 403].
4 � 205, 73 Stat. 528 (1959).
5 � 501(b), 73 Stat. 535 (1959).
6 � 609, 73 Stat. 541 (1959).
7 S. 1555 (Kennedy-Ervin bill), 86th Cong., 1st Sess. (1959).
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basic premise that "given the maintenance of minimum democratic
safeguards and detailed essential information about the union, the
individual members are fully competent to regulate union affairs."8
This bill placed primary reliance on full disclosure of information
concerning finances and internal administration of unions rather than
on regulation. Regulation was inserted primarily in Title III of the bill
with respect to the frequency, secrecy and conduct of union elections.9
Self-reform from within was viewed as the best method of restricting
improper conduct by union officers.
With Vice-President Nixon casting a tie-breaking vote in favor of

Senator John McClellan's bill-of-rights amendment, the floodgates were

opened. The Senate adopted important amendments to the first six titles
of the bill, and the House-passed Landrum-Griffin bill10 contained
sweeping Taft-Hartley amendments. The net result is the enactment of a
conference bill that establishes statutory standards regulating the
internal affairs of unions in such areas as union democracy and fiduciary
responsibility.

1. Inspection of Union Records

Even with the Act placing emphasis on external governmental reform,
rather than the reliance of the architects of the Kennedy-Ervin bill
on disclosure leading to self-corrective reform, disclosure provisions in

suring the availability of essential information to union members
remain a cornerstone of the Act. The basic information right of the
Act is section 205 whereby "the contents of the reports and documents"
filed with the Secretary of Labor "shall be public information." These

reports required to be filed include labor organization information and
financial reports;11 trusteeship reports;12 employer reports;13 and indi
vidual reports to be filed by officers and employees of labor organiza
tions.14 As "public information" the contents of these reports are, on

request, open to public inspection and examination.15 To insure that
these reports do not gather dust for eventual entombment in the
Archives but serve as an effective means of labor reform, the Secretary

8 S. Rep. No. 187, 86th Cong., 1st Sess. 7 (1959).
9 Title III of the Kennedy-Ervin bill as originally introduced is now Title IV of the new

Act.
i� H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. (1959).
n � 201(a), (b), 73 Stat. 524 (1959).
12 � 301(a), 73 Stat. 530 (1959).
13 � 203(a), 73 Stat. 526 (1959).
14 � 202(a), 73 Stat. 525 (1959).
15 � 205, 73 Stat. 528 (1959).
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has been specifically empowered to publish "any information and data
which he obtains," pursuant to the reporting provisions of the Act and
to make available without charge copies of the reports to state agencies
and officers.16 Moreover, under what may be called Senator Goldwater's
"five-cent" amendment, the Secretary must make available copies of all

reports to the public at cost.17 It is also incumbent on the labor organ
ization to make available to all of its members "the information required
to be contained in such reports." The medium of making available
such information is left to the discretion of the labor organization.18
By posting a copy of the report at the union hall, or even adequate
publication of an announcement that copies of such reports are available
on request at the union offices, the union would fully comply with this

requirement of the statute.19
The Act not only insures adequate publication of the reports to

members but also provides a method of verifying the accuracy of the
reports filed by a labor organization. Under section 201(c), a member
has a right, enforcible by a suit in a United States district court, for
just cause to examine any books, records and accounts necessary to

verify such reports. Despite objections by the minority,20 the Kennedy-
Ervin bill contained no provision for inspection of records. On the
floor, Senator Goldwater in support of an amendment providing for the
right of inspection,21 argued that with thousands of reports streaming into

16 Ibid.
" Under the Kennedy-Ervin bill, section 104(c), the Secretary of Labor would have

had discretionary authority to make available copies of reports. During the debate in
support of an amendment that conferred an absolute right to copies of reports, Senator
Goldwater referred to the right of inspection of reports at the Department of Labor as
a gimmick since no absolute right existed to obtain a copy. 105 Cong. Rec. 5851 (daily ed.
April 23, 1959). This would appear to be a rather harsh and unfair accusation in view
of section 101(c) of the Kennedy-Ervin bill which would have required every labor
organization to "make available the information required to be contained in such report
to all of its members in such form and manner as the Secretary shall by regulation
prescribe." S. 1555, 86th Cong., 1st Sess. � 101(c) (1959).

18 Section 101(c) of the Kennedy-Ervin bill would have empowered the Secretary of
Labor to prescribe by regulation the form and manner in which a labor organization
made available such information. S. 1555, 86th Cong., 1st Sess. � 101(c) (1959)" The requirement of section 201(c) of making available copies of reports would
appear to be something less than a requirement to actually give each member a copypamcularly when contrasted with the requirement of section 104 to forward copies of
coUective-bargaining agreements and section 105 to inform its members concerning the
provisions of the new Act.

30 S. Rep. No. 187, 86th Cong., 1st Sess. 96, 97 (1959).21 105 Cong. Rec. 5851 (daily ed. April 23, 1959).
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the Department of Labor, the Secretary could not possibly know the
truth or falsity of these reports, and unless the effectiveness of the
reporting requirements of the Act were to be a nullity, members must
be given a right of access to books and records upon which reports were

based to determine their accuracy. The Goldwater amendment would
have conferred an unqualified right of inspection, but upon Senator
Kennedy's refusal to accept the amendment because it would "open up
opportunities for harassment and in some cases, disintegration of
unions,"22 a compromise amendment by Senator Javits was accepted.23
The debates evidence a congressional intent in section 201(c) to prevent
a vexatious use of the right of inspection and to equate "the rights of the
union members with the rights of corporate stockholders."24

Despite this avowed congressional purpose, it is submitted that the
right of inspection under section 201(c) is more limited than the right of
a stockholder under existing law.25 Under the common law, stockholders
acting in good faith had a right to inspect books where there existed some

just, useful or reasonable purpose germane to their interest as stock
holders. The courts recognized broad grounds as constituting a just,
useful or reasonable purpose. For example, incidents where a stockholder

sought to acquire information for a coming stockholders' meeting,28
and where a stockholder sought to learn by inspection whether receiver

ship should be appointed27 or to learn the true value of the stock28 were

recognized as proper purposes.
Under section 201(c) of the new Act, the only recognized purpose for

which a union member can examine the books is to verify a report, i.e.,
to ascertain whether a report is accurate and correct. The statute assumes

22 Id. at 5852.
23 Id. at 5860.
24 Id. at 5854.
25 Section 201(c) does not foreclose a union member from existing rights under the

statutory or common law of a state. Whereas in California, courts have judicially recog

nized that a union member has the same rights of inspection as a stockholder, the con

tinued exercise of this right is protected under sections 603 and 604. Mooney v. Bartenders

Union, 48 Cal. App. 2d 841, 313 P.2d 857 (Sup. Ct. 1957) ; see also Charles Hegewald
Co. v. State ex rel. Hegewald, 196 Ind. 600, 149 N.E. 170 (1925) ; Klotz v. Pan-American

Match Co., 221 Mass. 38, 108 N.E. 764 (1915) ; State ex rel. Gwinn v. Bucklin, 83 Wash.

23, 145' Pac. 58 (1914).
26 Powelson v. Tennessee E. Elec. Co., 220 Mass. 380, 107 N.E. 997 (1915).
27 Varney v. Baker, 194 Mass. 239, 80 N.E. 524 (1907).
28 Guthrie v. Harkness, 199 U.S. 148 (1905); State ex rel. McClure v. Malleable Iron

Range Co., 177 Wis. 582, 187 N.W. 646 (1922).
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that, unlike the stockholder, the union member has available all the

information he needs concerning the affairs of the local union. Although
at common law the courts recognize a stockholder's need to know, the
only need or purpose recognized under the Act is a need to verify books.

Furthermore, under the Act, a member has the burden of proof of

establishing a need to verify a report filed with the Secretary of Labor.
To use the statutory language, a member must establish "just cause."
The legislative intent as to the meaning of the phrase "just cause" is

ambiguous, in view of the Act's use of the term in section 201(c),
"probable cause" in section 402(b), and "good cause shown" in section

501(b). Under principles of statutory construction, the use of different

phrases generally evidences a congressional intent that the words are to

have different meanings. Cases interpreting these various phrases would
indicate that "just cause" means something more than mere suspicion,
and something less than absolute proof of falsification.29 It is clear that
the amendment was intended to prohibit fishing expeditions and harassing
tactics by members and that at the very least, to sustain his burden of

proof under the new Act, the member must prove a fact or facts which
would indicate to a reasonable man the likelihood of inaccuracies in a

report.
Once a member establishes his right to examine, if the analogy of

a corporate stockholder is proper�and it is submitted that it is�the
right to examine would include the right to have the assistance of skilled
agents, such as attorneys, accountants and stenographers30 and to make
extract copies at least of matter in which the member was properly inter
ested.31 One additional point is that even where the right to investigate
is established, the scope of the right can be limited to those books
and records relating to the portions of the records needing verification.32
Proof of a need to verify with respect to one or two items in a financial
report would not open the door to a right to examine all financial
documents. The scope of examination can be restricted by the absence
of a showing of a necessity for verification of the documents. A union

29 United States v. McGuire, 300 Fed. 98 (N.D.N.Y. 1924) ; State v. Arregui, 44 Idaho
43, 254 Pac. 788 (1927); Dean v. State, 205 Md. 274, 107 A.2d 88 (1954).

30 Finance Co. of America v. Brock, 80 F.2d 713 (5th Cir. 1936).
31 Swift v. State ex rel. Richardson, 7 Houst. 338, 6 Ad. 856 (Del. 1886) ; Powelson v.

Tennessee E. Elec. Co., 220 Mass. 380, 107 N.E. 997 (1915).
32 Ellsworth v. Dorwart, 95 Iowa 108, 63 N.W. 588 (1895) ; Otis-Hidden Co v

Scheirich, 187 Ky. 423, 219 S.W. 191 (1920) ; Klotz v. Pan-American Match Co., 221 Mass'
38, 108 N.E. 764 (1915).
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has a right to prescribe reasonable times and places for the exercise of
the right to inspect.33 It is submitted that the right to inspect guaranteed
by section 201(c) is much more limited than a stockholder's right to
inspect. The unions' fear of this provision of the Act should not stem
from the nature of the Act but from the provision providing for attorneys'
fees. Only time can answer the fears of organized labor that the attorneys'
fees provision of section 201(c) and section 501(b) will foster the
development of a plaintiff's bar.

2. Election Safeguards
The second area of the statute where the Kennedy-Ervin theory of

disclosure plays an important part is in the establishing of minimum
safeguards for elections. Among the most important of the election
safeguards is the provision guaranteeing to members and candidates in
formational rights. A member must be given a "reasonable opportunity"
for the nomination of candidates and fifteen days written notice of an

election.34
The right of a reasonable opportunity to nominate candidates was

designed to correct such abuses as the closing of nominations after
incumbent officers had been nominated. This right would necessarily
include the requirement that the membership be given notice of a nomi
nation meeting. Section 401(e), particularly in view of the Senate
amendment, is unclear as to whether actual written notice, as in the case

of elections, is required, or whether constructive notice by a union's by
laws specifying a regular date for nominations will be sufficient.35 In the
absence of specific language requiring written notice of the nomination

meeting, constructive notice through a constitutional provision specifying
a regular time for a nomination meeting would appear to be sufficient.

However, the wise and cautious man would give written notice not only of
the election but also of the nomination meeting.
A further right of an informational nature contained in section 401 (e)

is the provision that ballots and other records of an election be preserved
for one year. The obvious purpose of such a provision is to preserve
the evidence for a court attack on the election. It is important to note

33 Holdsworth v. Goodall-Sandford, Inc., 143 Me. 56, 55 A.2d 130 (1947).
34 � 401, 73 Stat. 532 (1959).
35 Section 301(d) of the Kennedy-Ervin bill would have permitted constructive notice

if an election were "held at the regular time specified in the constitution and bylaws of

such organization on file with the Secretary of Labor." S. 1555, 86th Cong., 1st Sess. �

301(d) (1959).
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that all elections must be conducted in accordance with the constitution
and the bylaws of the union insofar as they are not inconsistent with the

provisions of the Act.36 Thus, the provisions of the Act, together with
the constitution and the bylaws, constitute the standards by which the

validity of the election will be judged.
The candidate for office is also guaranteed informational rights. Can

didates have a right to inform and propagandize the membership through
campaign literature. The cost of campaign literature and its distribution
must be borne by the candidate, but unions must honor reasonable

requests by candidates for the distribution of campaign literature. The
determination of what constitutes a reasonable request will undoubtedly
be the subject of considerable litigation. "What is 'reasonable' depends
upon a variety of considerations and circumstances. It is an elastic term
which is of uncertain value in a definition."37 The responsibility of

giving life to this elastic term will fall upon the shoulders of the federal

judiciary with the right specifically enforcible by a suit of any candidate
in a district court of the United States. Determination of reasonableness
will have to be made on a case-by-case basis. Certainly in a small
local union with 200 members or less, one full-time officer and perhaps
one secretary, where all mailing is performed manually, the request
of the candidate for ten or fifteen separate mailings would be unreason

able. On the other hand, in the large local union with ample office person
nel and a heavily contested election with all candidates resorting to the

mails, a reasonable request would encompass many distributions. The
method of distribution of literature is not limited to mailing, for the
statute provides for distribution by mail or otherwise. This would appear
to include posting on union bulletin boards in shops or plants of the
employer. The exact meaning and scope of the term "or otherwise"
will have to await judicial decision, as also the determination of when a

member becomes a bona fide candidate.38 The United States district
courts will also be called upon to protect a candidate from discrimination
by the union in the use of membership lists and to insure that all can
didates have a right of similar distribution.

38 � 403, 73 Stat. S34 (19S9).
37 Sussex Land & Live Stock Co. v. Midwest Ref. Co., 294 Fed. 597 (8th Cir. 1923).
38 The rights of section 401(c) of the new Act are only conferred on "bona fide"

candidates. It is arguable that a candidate only becomes bona fide upon nomination.
Such an interpretation, because of the time element involved, would seriously curtail the
exercise by candidates of their statutory rights, for example, to distribute campaign
literature. An interpretation more consistent with the legislative purpose would be that
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Candidates for union office owe much to the amendment39 which pro
vided for preelection enforcement by candidates of section 401(c)
rights in federal district courts.40 This amendment made another

unexplainable change in the Kennedy-Ervin bill, viz., that "adequate
safeguards to insure a fair election" were required of unions.41 The
amendment to safeguard and insure a fair election is clearly much broader
in scope than the Kennedy-Ervin requirement that "adequate election
safeguards to insure a fair count of the ballots shall be provided."42 The
breadth of this amendment is that unions will not only have to com

ply strictly with the specified election provisions of Title IV but
also must establish adequate safeguards where necessary. What is an

adequate safeguard and whether it was needed is another unanswered
and troublesome question for the courts.

Further informational rights granted to candidates in section 401(c)
are the right to have an observer at the polls and at the counting of the
ballots and the right to inspect membership lists of all members subject
to union security agreements. The Landrum-Griffin provision for inspec
tion plus copying of such lists43 was rejected in conference for the more

reasonable Kennedy-Ervin approach.44 Despite a statement by Senator

Kennedy to the contrary, the language of section 401(c) would indicate
that not only local unions but every international union will have to main
tain membership lists.45

the term is used in the sense of acting in good faith without fraud, as opposed to mala
fides. Such an interpretation would foreclose the member who viewed his candidacy for office
as a means for distributing scandalous literature attacking the union or for examining
membership lists for a purpose other than ascertaining whether there had been an accurate

distribution of literature by the union.
39 105 Cong. Rec. 6031 (daily ed. April 25, 1959).
40 Section 301(b) of the Kennedy-Ervin bill providing for distribution of campaign

literature was enforcible by the Secretary of Labor after the filing of a complaint under
section 302. S. 1555, 86th Cong., 1st Sess. � 302(a) (1959).

41 � 401(c), 73 Stat. 532 (1959).
42 S. 1555, 86th Cong., 1st Sess. � 301(b) (1959).
43 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 401(b) (1959).
44 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 33, 34 (1959). The Landrum-Griffin ap

proach was vigorously contested by a majority of the Senate conferees. Senator Morse
even considered this single compromise provision a sufficient basis to vote against the Act.

105 Cong. Rec. 15901 (daily ed. Aug. 28, 1959). See also 105 Cong. Rec. 16415 (daily ed.

Sept. 3, 1959) (remarks of Senator Kennedy).
45 The mere fact that a local union has members covered by such agreements does
not mean that the national or international union of which it is a constituent unit
is required to keep and make available for inspection a list of all of its members,
nor does this section require that federations of labor organizations whose members
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3. Promulgating the Act

Two additional informational rights contained in the Act are the pro
visions of section 104 and 105. Under section 105 every labor organiza
tion is obligated to inform its members concerning the provisions of the

Act, while under section 104 labor organizations are required to make
available collective-bargaining agreements to their members.46 The stat

ute is silent as to the method unions must adopt in informing its members
of the provisions of the Act. Most international unions have sought to
comply with section 105 by printing in their magazines a copy of the Act.
Statements of certain of the participants in the enactment of this statute
have expressed the view, with respect to the local union, that it would only
be necessary to post a copy of the Act in a prominent place in the local
union office.47 One further point on this problem is that this obligation
of labor unions to inform members is a prospective and continuing
obligation and local unions will be required to inform all new members.
The permanent posting of a copy of the Act in a prominent place in the
union hall may be advisable. This particular provision of the Act became
effective September 14, 1959, and although only subject to enforcement
by a member's civil action in a federal district court, prompt compliance
would be advisable to avoid any attacks on the validity of an election
because of a failure to inform members of their election rights under the
new Act.

are composed of national or international unions, rather than individual members,
are required to maintain and make available for inspection a list of all their individual
members.

105 Cong. Rec. 16415 (daily ed. Sept. 3, 1959). Senator Goldwater explicitly rejected the
position in his section-by-section analysis of the bill. 105 Cong. Rec. A8515-16 (daily ed.
Oct. 2, 1959). To maintain accurate lists, a constitutional provision requiring all members
to notify the appropriate officer in a local union of a change of address would appear
to be necessary.
46 Section 104 of the new Act is the product of an amendment by Senator McClellan.

The author described its purpose as follows:
I can state very simply what the amendment would do. It would provide that anyunion member shall, upon request, be provided with a copy of any bargaining agreement affecting him. That is all the amendment amounts to. In my opinion, the
union members are entitled to that. The law provides that, upon request, they shall
receive a copy of such a bargaining agreement.

105 Cong. Rec. 5885 (daily ed. April 23, 1959).
47 105 Cong. Rec. A8306 (daily ed. Sept. 18, 1959). (Remarks of Michael J. Bernstein,

minority counsel, Senate Labor and Public Welfare Committee, inserted in record.)
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II

Enforcement Rights

Armed, through the exercise of informational rights, with full disclo
sure of the finances and internal administration of a union, Congress
has not left the member without a remedy to initiate effective labor
reform. The statutory scheme confers on the union member extensive
enforcement rights. The Act relies on enforcement of its statutory stand
ards regulating the internal affairs of unions through civil actions
brought in United States district courts by the member and by the
Secretary of Labor. The areas in which the union member or the
Secretary of Labor are to operate, exclusive of one another or jointly,
are spelled out in detail.
These substantive rights of Title I are enforcible only by civil actions

by members in federal district courts.48 The provisions dealing with

trusteeships, with elections and with fiduciary responsibilities all confer

upon union members a cause of action in the United States district
courts. All the provisions of Title III except the reporting requirement49
are enforcible through civil actions by members. Rather than instituting
a lawsuit, the member may file a written complaint with the Secretary
of Labor who, in turn, is empowered to bring a civil action if he "finds

probable cause to believe that such violation has occurred and has
not been remedied."50 Under Title IV the Secretary of Labor has exclu
sive jurisdiction over all post-election court actions. He likewise has
exclusive jurisdiction over the officer-removal procedures.51 However,
the member has a right to file election complaints52 with the Secretary
and an application for the removal of the officer.53 A member does
have a right to enforce the provision of section 401(c) which pertains
to preelection violations. Under section 501(b), a member has a right
to enforce the fiduciary obligations imposed upon union officers.54

48 xhe one exception is that a member's right to a copy of the collective-bargaining
agreement is also enforcible by a civil action under section 104 by the Secretary of

Labor pursuant to his authority under section 210.
49 � 301, 73 Stat. S30 (1959).
50 � 304(a), 73 Stat. 531 (1959).
51 � 401(h), 73 Stat. 533 (1959).
52 � 402, 73 Stat. 534 (1959). The member must as a condition precedent exhaust his

internal union remedies for at least three months.
53 � 401(h), 73 Stat. 533 (1959). This section is only effective after a finding that the

constitution does not contain an adequate removal procedure.
54 To enforce fiduciary obligations of section 501(a) the member must first notify the
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Violations of the reporting requirements are enforcible only by civil
actions in United States district courts by the Secretary of Labor.

However, with hundreds of thousands of reports filed, the office of the

Secretary of Labor cannot possibly check the accuracy of the reports.
As a practical matter, it will only be complaints of members pointing
out false or suspicious reports that will prompt the Secretary to initiate
action under this provision. One qualification to this statement is

that the Secretary of Labor has broad investigatory powers under section
601. The Kennedy-Ervin bill would have conditioned investigations on

the Secretary's having proper cause to believe the Act had been violated,
or was about to be violated.55 As a result of a suggested minority amend
ment in committee, the Secretary now has investigatory power "when
he believes it necessary in order to determine whether any person has
violated or is about to violate any provision of this Act."56 The avowed

purpose57 of the minority was to give the Secretary the same investigatory
power he presently possesses under section 11 of the Fair Labor
Standards Act.58 As interpreted by the courts, section 11 provides for

spot investigations.59 In view of the legislative history and the similarity
of language in section 601 of this Act and section 11 of the Fair Labor
Standards Act, the conclusion is warranted that their purpose and effect
are the same. Whether the Secretary will effectively exercise the right
of spot checking is a question the answer to which will probably depend
mainly on budgetary considerations. Irrespective of whether the Secre
tary spot checks reports filed under this Act, it is clear that truly
effective enforcement of the Act will largely depend upon members
exercising their enforcement rights and initiating corrective action in the
courts or with the Secretary of Labor.

Ill

Protective Rights

To insure that members can truly effectuate labor reform through
the exercise of their informational and enforcement rights, Congress has
specifically protected members in the exercise of these rights under

governing body of the union of the violation and give such body a reasonable time to
remedy the violation.

55 S. 1555, 86th Cong., 1st Sess. � 106(c) (1959).
66 � 601(a), 73 Stat. 539 (1959).
57 S. Rep. No. 187, 86th Cong., 1st Sess. 91, 100 (1959).
68 52 Stat. 1066 (1938), as amended, 29 U.S.C. � 211 (1958).
69 Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1945).
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the Act by sections 609 and 610.60 Section 609 prohibits a union's
fining, suspending, expelling or otherwise disciplining a member for
exercising any right to which he is entitled under the Act. If any
such action is taken against a member, he may bring a civil action in
a federal court under section 102, and the court may grant "such
relief as may be appropriate." Furthermore, section 610 provides a

maximum fine of $1,000 or a maximum imprisonment of one year, or
both, for persons who are convicted of the use of force or violence, or
threats thereof, to restrain, coerce or intimidate or attempt to restrain,
coerce or intimidate any union members for the purpose of interfering
with or preventing the exercise of any right to which a member is entitled
under the Act.61
Finally, under section 603(a), all rights and remedies to which union

members are entitled under any other federal law or under any state

law, except as explicitly provided to the contrary in the Act, are expressly
safeguarded. This section makes it clear that the Act is not intended
in any way to reduce or limit except as explicitly provided to the
contrary, the duties under any other federal or state law of unions,
union officers, agents or shop stewards or of a trust in which a union
is interested. Section 603(a), together with sections 103, 306 and 403
evidence a comprehensive plan to make clear a congressional intent
not to preempt state action in the field of internal union affairs. The

legislative history is equally clear that Congress was fully cognizant
of the preemption problem and intended that the rights and remedies
contained in the Act were to be in addition to any other rights and
remedies at law or in equity which a member had under existing state

law.62 These anti-preemption provisions should effectively foreclose any

preemption problems except in the situation of a direct conflict.63 Thus,
not only are protective rights of members shielded from discipline or

fear or duress in the exercise of their informational and enforcement

rights but also all rights and remedies existing in state courts are

protected.
60 �� 609, 610, 73 Stat. 541 (1959). See 105 Cong. Rec. A8521 (daily ed. Oct. 2, 1959)

(remarks of Senator Goldwater).
61 � 610, 73 Stat. 541 (1959).
62 S. Rep. No. 187, 86th Cong., 1st Sess. 103 (1959) ; H.R. Rep. No. 741, 86th Cong.,

1st Sess. 105, 107, 133-34, 137 (1959). See also 105 Cong. Rec. A8510, A8S15, A8517,
A8520 (daily ed. Oct. 2, 1959).

63 The validity of such a statutory scheme for regulating commerce is unquestionable
for "it is no longer debatable that Congress, in the exercise of the commerce power, may

authorize the states, in specified ways, to regulate interstate commerce and impose burdens

upon it." International Shoe Co. v. Washington, 326 U.S. 310, 315 (1945).
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It is submitted that Congress in fashioning a statute to effectuate
labor reform has placed in the hands of the union member the tools to do
the job. However, it is a job that can be accomplished only by the
member exercising these rights. The effectiveness of the Act will be
largely dependent upon the initiation of corrective action by the
members, the Act's intended beneficiaries.



THE BILL OF RIGHTS � ITS IMPACT UPON
EMPLOYERS
Jerome Powell*

While the new labor act1 was passing through the legislative process,
its bill-of-rights provisions received very little independent analysis. The
most comprehensive hearings held by Congress were those before the
Senate Committee on Labor and Public Welfare, but the bill to which
that committee devoted its attention�the Kennedy-Ervin bill2�con

tained no bill of rights.
The bill-of-rights title was first introduced on the floor of the Senate

as an amendment to the Kennedy-Ervin bill offered by Senator Mc
Clellan.3 Subsequently, the McClellan amendment was superseded by
the Kuchel amendment which embodied the bill-of-rights provisions
substantially as they now appear in the Act.4 Both amendments provoked
considerable debate, but that debate was devoted to general principles
rather than to specifics of legislative drafting.5
On the House side, hearings on the proposed new act were curtailed

due to the impending adjournment of Congress. In such hearings as

there were, moreover, little attention was paid to the terminology of

bill-of-rights proposals which the House Committee on Education and
Labor had before it. Management witnesses tended to concentrate

their remarks on subjects thought to be of more direct concern to

employers, while union spokesmen were opposed to the principle of legis
lative guarantees of rights to union members and, hence, did not under
take detailed comment on the bill-of-rights provisions.6 Debate on the
House floor again turned on questions of principle rather than drafting
details. Thus, it is not surprising that the product of this legislative
* Partner, Gall, Lane & Howe, Washington, D.C; A.B., LL.B., Georgetown University;

Member of the Bar of the District of Columbia.
1 Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519 [hereinafter

referred to as the Act].
2 S. 505, 86th Cong., 1st Sess. (1959).
3 105 Cong. Rec. 5810 (daily ed. April 22, 1959).
4 105 Cong. Rec. 6030 (daily ed. April 25, 1959).
5 105 Cong. Rec. 5811-26 (daily ed. April 22, 1959) ; 105 Cong. Rec. 6020-30 (daily ed.

April 25, 1959).
6 Hearings Before a Joint Subcommittee of the Committee on Education and Labor of

the House of Representatives on H.R. 3540, H.R. 3302, H.R. 4473, H.R. 4474, and Related

Bills Regarding Labor-Management Reform Legislation, 86th Cong., 1st Sess., pts. 1-5

(1959).
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process contains some undisclosed and probably unintended pitfalls
for employers.
Before coming to specifics it may be well to refer to one section of

the Act which has received little public attention but which affects the

application of all other provisions to employers. That is section 603(b),7
one of the "Miscellaneous Provisions" of Title VI. This section provides
that nothing contained in Title I through VI�with one minor exception�
shall "be construed to confer any rights, privileges, immunities or defenses
upon employers."
With that general canon of construction in mind, and with recognition

of the sketchy nature of the legislative treatment of the bill-of-rights title,
it is now appropriate to consider some of the ways in which that title

may have unexpected application to employers.
First and foremost, in terms of long-range importance to management

and the collective-bargaining relationship, may be section 101(a)(4)
and its effect upon typical grievance and arbitration clauses in labor
agreements. The section protects the right of union members to sue,
and provides:
No labor organization shall limit the right of any member thereof to institute
an action in any court, or in a proceeding before any administrative agency,
irrespective of whether or not the labor organization or its officers are named as

defendants or respondents in such action or proceeding . . . ,8

Presumably, the section was intended to permit union members to
resort to the courts to challenge the fairness of the internal disciplinary
or elective procedures of their union, but it is not so limited. It is cast
in terms of a blanket prohibition against union-imposed limitations on

the right of union members to sue anyone.
Grievance and arbitration clauses in a collective-bargaining agree

ment are, however, normally intended by both the union and the employer
to act as limitations on the right of the employees to sue the employer
for breach of the collective agreement. They are an inexpensive, speedy
and, above all, exclusive substitute for litigation or administrative
proceedings.
In the last few years, the power of the parties to a collective-

bargaining agreement to prevent aggrieved employees from suing their
employers has been under persistent attack in the courts. From these
cases there has gradually emerged a rule which appears to strike a

7 73 Stat. 540 (1959) [Appendix I, p. 417].
8 73 Stat. 522 (1959). (Emphasis added.)
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satisfactory balance between the competing interests of the employer
and the union, on the one hand, in maintaining control of the administra
tion and enforcement of their contract, and of the individual employee, on
the other, in securing fair treatment from his bargaining agent. The rule
now generally accepted by the courts is that grievance-arbitration machin
ery shall be regarded as the employee's exclusive avenue of relief against
his employer unless it is made to appear that the employee has been
dealt with unfairly by his bargaining agent.9 The courts, in short,
have read grievance and arbitration clauses in labor agreements as

limitations upon the right of employees to sue both the union and their

employer.
Section 101 (a) (4) of the new Act states that unions are not competent

to limit the right of their members to sue. Arguably, at least, if unions
cannot limit that right independently, they cannot agree with employers
to limit it. Thus, the rule now followed by the courts, which lies at the

very foundation of arbitration clauses in collective agreements, is

jeopardized.
From the employer's point of view this has special significance in cases

involving discharges, overtime allocation, rates of pay, promotion and

demotion, and the like, where the possibility of financial recovery would
often make litigation an economically justifiable gamble. This would
also be true in cases involving subversives and similar groups who
have an interest in disturbing existing bargaining relationships.10
The effect of the new Act upon the status of nonunion employees under

collective agreements containing grievance and arbitration clauses also

requires a word of comment. The new law's guarantee against union-
imposed limitations on the right to sue relates only to union members.

Thus, in theory, the power of the bargaining agent to contract away
the right of nonunion employees to sue their employer remains unimpaired
by the Act. To give such a construction to the law would, however,
produce the anomalous result of permitting the union to exercise

greater authority over nonmembers than over members. The likelihood,
therefore, is that if the courts conclude that grievance and arbitration
clauses no longer bar suits by aggrieved union members against em-

9 See, e.g., Local 2, United Protective Workers v. Ford Motor Co., 223 F.2d 49 (7th
Cir. 19SS), affirming 194 F.2d 997 (7th Cir. 1952); Ostrofsky v. United Steelworkers, 171

F. Supp. 782 (D. Md. 1959) ; Nichols v. National Tube Co., 122 F. Supp. 726 (N.D. Ohio
1954) ; Jenkins v. Wm. Schluderberg-T. J. Kurdle Co., 217 Md. 556, 144 A.2d 88 (1958) ;

Cox, Rights Under a Labor Agreement, 69 Harv. L. Rev. 601 (1956).
10 See, e.g., Ostrofsky v. United Steelworkers, supra note 9.
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ployers for breach of collective agreements, they will also hold that
nonunion employees are not precluded from prosecuting similar suits.

A second portion of the bill of rights which may have important
repercussions for employers is section 101(a)(3).11 That section specifies
the ways in which labor unions may increase their dues, initiation fees

and assessments. Section 10212 confers a civil remedy upon any person
whose rights under Title I are infringed�including the right of a union
member not to have his dues raised except in accordance with the

procedures outlined in section 101(a)(3).
These sections may pose problems for employers who have check-off

clauses in their collective-bargaining agreements. What must such an

employer now do when he is notified by the union that its dues have been
increased by so many dollars per month, and that, in accordance with
his agreement, he will be expected henceforth to deduct the increased
amount from the pay of those employees who have supplied him with the
check-off authorizations required by section 302 13 of the Taft-Hartley
Act? Does the employer have a legal duty to satisfy himself that the
dues increase was adopted in accordance with section 101(a)(3) before
he withholds the increase from his employees' pay? If he does have such
a duty, how does he discharge it?
Suppose the union declines to furnish information as to the procedures

followed by it in the adoption of the dues increase. Does the employer
breach the collective-bargaining agreement if he refuses to deduct the
increased amount? If the employer elects to deduct the increase, what
is his liability to his employees in the event that it later develops that
the increase was not adopted in accordance with the procedures of section
101(a)(3)?
It may be suggested that the employer can immunize himself from

such suits by his employees to recover deductions of unlawful dues
increases by requiring the renewal of check-off authorizations whenever a
dues increase occurs. It is at least doubtful, however, that such
authorizations would preclude the employees from asserting their rights
under the new Act against the employer.14
Separate problems for employers may arise from the interaction of

section 101(a)(3) of the new Act and section 302 of the Taft-Hartley
Act. The latter section forbids all payments by employers to unions

11 73 Stat. 522 (1959) [Appendix I, p. 403].
12 73 Stat. 523 (1959).
13 Labor Management Relations Act, 61 Stat. 157 (1947), 29 U.S.C. � 186 (1958).
14 Cf. J.I. Case Co. v. NLRB, 321 U.S. 332 (1944).
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or their representatives except in certain specified instances. Willful
violations of the section are punishable by fine and imprisonment. Among
the enumerated exceptions from the general prohibition of section 302
is the payment by an employer to a union of dues deducted from the
pay of his employees in accordance with an assignment executed by the
employee and meeting certain other prescribed conditions.
The new Act is silent as to whether or not the deduction by an employer

of dues known by him to include an illegally adopted increment is to be
regarded as a violation of section 302 of Taft-Hartley. It seems not

unlikely, however, that the courts will reach such a conclusion. Should
that occur, employers will face a difficult decision when called upon to

check off a dues increase of doubtful legality.
Numerous other difficulties of reconciliation between section 101(a) (3)

and the obligations of employers under check-off clauses in collective

agreements suggest themselves. All that can be said in response to any
of these questions, however, is that a heavy burden of interpretation has
been cast upon the courts, for Congress has given no indication as to its
intent with respect to them.

A third example of hidden pitfalls for employers in the bill of rights
arises out of section 101(a) (2) and its guarantee that:

Every member of any labor organization shall have the right to meet and as

semble freely with other members . . . Provided, That nothing herein shall be
construed to impair the right of a labor organization to adopt and enforce rea

sonable rules as to the responsibility of every member toward the organization
as an institution and to his refraining from conduct that would interfere with its

performance of its legal or contractual obligations.15

The plain implication of the section is that a union may not interfere
with the right of its members freely to assemble and discuss matters

of interest to them except in accordance with a reasonable rule of general
applicability previously adopted. Moreover, section 609 of the new

Act provides that no union officer or representative may discipline any
member for exercising any right guaranteed under the Act.16

These provisions, read together, may have significant effect in wildcat-

strike situations. It is a standard technique to initiate a wildcat strike

by calling a union meeting during working hours. Such a procedure
would now appear to be, colorably, an exercise of the newly guaranteed
right of union members to assemble and discuss matters of interest

15 73 Stat. 522 (1959).
16 73 Stat. 541 (1959).
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free of interference from the international union except in accordance
with a reasonable rule of general applicability previously adopted by
the international.

Not all internationals, however, have such a rule. Where they do

not, international unions may be, or may claim to be, forbidden by law
to assist a contract employer in returning a striking local to work, even
though the international is a party to the collective-bargaining agreement
and the agreement contains a no-strike clause.
Section 101(a)(2) thus appears to undermine the binding quality

of no-strike clauses in those instances where the contracting union has
no general and reasonable rule under which it can take action against
its own members or members of its constituent units who strike in

derogation of the union's contractual obligations.
This is not to say that an employer is without remedies in such a

situation. He retains his own freedom of action and can discharge or

otherwise discipline employees who engage in activity which breaches
the collective agreement.17 As is well known, however, there are many
instances in which these remedies are impractical and, indeed, where
their employment will only add to the issues in dispute between the
employer and his employees. The new Act may seriously affect employers
caught in such wildcat-strike situations in the future.

Conclusion

Other examples of surprising applications of the bill-of-rights provisions
of the new Act to employers will no doubt appear as those provisions are

subjected to continued study. Certain tentative conclusions, however, can
be based upon the examples previously discussed herein.
In each case the difficulty for the employer arises from the fact that

the new law has restricted the power of the union, as an entity, over

its membership. This result stems, of course, from one of the basic
objectives of the Act which is to guarantee certain rights to union
members vis-a-vis their unions. A corollary, however, of the guarantee
of membership rights against the union is the reduction of the union's
power over the members. Where the membership rights, now absolutely
guaranteed, have in the past been subjected to restrictions by agreement
of unions and employers, the effect of the guarantee is to cast doubt upon
the legal validity of such agreements. In substance, the new Act says
that in certain areas unions are not authorized to bargain away the

NLRB v. Sands Mfg. Co., 306 U.S. 332, 344 (1939).
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rights of their members. Where this is true there may be a real need
for the employer to be able to protect himself by direct dealing with
his employees.
The employer still faces, however, the terms of section 9(a)18 of the

National Labor Relations Act which make a union supported by a

majority of his employees the "exclusive" representative of those em

ployees for collective-bargaining purposes. Moreover, he is still subject
to the command of section 8(a)(5)19 of the NLRA that he bargain in

good faith with that exclusive representative. For employers, the
reconciliation of these divergent legal forces may represent a serious
and continuing problem under the new Act.

18 49 Stat. 453 (1935), as amended, 29 U.S.C. � 159 (1958) [Appendix H, p. 426].
19 49 Stat. 453 (1935), as amended, 29 U.S.C. � 158(a) (5) (1958) [Appendix II, p. 423].



FIDUCIARY OBLIGATIONS UNDER THE NEW ACT

Frank J. Dtjgan*

Introduction

The recent passage of the Labor-Management Reporting and Disclosure
Act of 1959 caused a flurry of highly critical comments from the labor
leaders of the country. Most of the statements were directed to the
more publicized sections of the Act such as the bill of rights for union
members1 and the controversial amendments to the Taft-Hartley Act.2

But, as conversation with any business manager or agent of a union
at the recent AFL-CIO convention in San Francisco would disclose,
one of the most pressing concerns of the labor movement is the impact
of section 501 of the new Act.3

Many union officials fear that this section will cripple expenditures
from union funds for legitimate activities in the broad spectrum of trade
union objectives. Others express the anxiety that legitimate expense
accounts will be abolished; that political spending, charitable contribu
tions and educational programs will be seriously hampered if not com
pletely eliminated. But certainly the gravest reaction is the fear of the
imposition of the little known concept of the "fiduciary" and the
concomitant obligations and duties which this juristic relation imposes.
It is the objective of this article to discuss (1) the nature of the

fiduciary concept as developed in the common law; (2) the application
of these common-law principles to trade unions and union officials prior
to the passage of the new labor bill; (3) the fiduciary provisions of the
new statute; (4) their effect on union officials; (5) the sources of law
that federal courts will use where the new Act does not delineate the
precise obligations of union officials or the rights of union members;
and (6) the changes in the remedial rights of union members under the
new Act where a violation of the fiduciary concept has occurred.

* Dean of the Graduate School of Law, Georgetown Law Center; A.B., LL.B., LL.M.,
Georgetown University ; Professor of Labor Law, Georgetown Law Center.
Suggestions and assistance in research by Max Gutierrez, Jr., Research Fellow, George

town Law Center, are gratefully acknowledged.
1 Labor-Management Reporting and Disclosure Act of 1959, �� 101-05, 73 Stat. 522

[hereinafter referred to as the Act].
2 �� 701-07, 73 Stat. 541 (1959).
3 73 Stat. 535 (1959) [Appendix I, p. 414].
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I
Fiduciary Concept�The Common Law

The term "fiduciary" is in many respects like the fabled woman who
meant different things to different men in different places. It is the
generic term which describes a special type of obligation which exists
because of the peculiar relationship between the parties or the type of
transaction involved. It springs in essence from the position of strength
of one of the parties and the accompanying position of weakness of the
other. The law leavens this strength of one party over the other by im

posing upon him the duty of loyalty to the other party. Professor Scott
defines this duty of loyalty by quoting the author of the Philosophy of
Loyalty as follows: "The willing and practical and thorough-going
devotion of a person to a cause."4
Again Professor Scott defines a fiduciary as "a person who undertakes

to act in the interest of another person."5 Thus, trustees, guardians,
executors and administrators, agents, attorneys, partners, corporate di
rectors and joint adventurers are all fiduciaries. Each of them owes a duty
of loyalty to the persons with whom he is in a fiduciary relation, and if
in breach of his duty of loyalty, he acquires an interest properly due the

object of his fidelity, the fiduciary is held accountable.6 Historically
within the fiduciary duties are the duty to account for profits arising out

of the fiduciary's position, the duty not to act as, or on account of, an
adverse party without the consent of the other party to the fiduciary re

lationship, the duty not to compete with the other party on his own

account or for another in matters relating to the subject matter of the
fiduciary relation, and the duty to deal fairly with the other party to the

relationship in all transactions between them.7
It is to be noted, however, that the obligations created by these

fiduciary relationships are not necessarily the same in all fiduciary re

lations, and what constitutes a breach of duty by one kind of fiduciary
may well be permissible conduct by another kind of fiduciary. For

example, where a trustee buys a mortgage on trust property at a discount,
he must account to his beneficiary for any profit that results to him even

though the profit is made at the expense of the mortgagee and not of the

beneficiary.8 On the other hand, absent special cirumstances such as

�* Scott, The Fiduciary Principle, 37 Calif. L. Rev. S39, 540 (1949).
5 Ibid.
� See Scott, Trusts � 495 (2d ed. 1956).
7 Restatement (Second), Agency � 13 (1958); Restatement (Second), Trusts � 2 (1959).
8 Earll v. Picken, 72 App. D.C. 91, 113 F.2d 150 (1940).
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bankruptcy, an officer or director of a corporation, although also a

fiduciary, may buy his company's bond at a discount and then keep
the profit that results when the corporation redeems the bond at its

face value.9 The reason for the difference is not difficult to understand.

Where there is a true trustee-beneficiary relationship, the sole and

exclusive function of the trustee is to preserve and make productive the

corpus of the trust. Thus, the courts strive to remove every temptation to

the trustee to personally profit where he might be furthering the interests
of his beneficiary instead.10
While the older cases held that a director or officer of a corporation

was a trustee11 and imposed the usual obligations of a trustee, the
modern trend of cases reflects the view that directors and officers, although
fiduciaries, are not trustees.12 A director may deal with the corporation
provided the transaction is reasonable and fair.13 The courts charac
terize this right as part of the normal function of the director. Thus,
the courts have realized the practical workings of corporate life and
the consequent necessity of giving corporate directors and officers the

necessary discretion to conduct complex businesses and formulate
business policy with a minimum of judicial interference. Hence, the

policy of removing temptation from the path of the director or officer
has given way to the principle of aiding normal business transaction.
The courts have taken into account the "special problems and functions"
of a corporation.

II
Trade Unions and State Law

Contrary to the assertion by Senator Ervin made on the floor of the
Senate a year ago that there was no need for a federal fiduciary law
because of the adequacy of existing state law,14 an examination of the
cases in this area reveals that: (1) There is a surprising dearth of
cases involving the application of fiduciary obligations and, even then,
9 Hauben v. Morris, 255 App. Div. 35, 46, 5 N.Y.S.2d 721, 730 (1938).
10 Some states have imposed this rule by statute: "A trustee may not use or deal with

trust property for his own profit, or for any other purpose unconnected with the trust, in
any manner." Cal. Civil Code � 2229.

11 Cheeney v. Lafayette, B. & Miss. Ry., 68 111. 570, 573 (1873).
12 SEC v. Chenery Corp., 318 U.S. 80, 85-90 (1943) ; Pepper v. Litton, 308 U.S. 295,

306 (1939).
13 Mayflower Hotel Stockholders Protective Comm. v. Mayflower Hotel Corp., 89 U.S.

App. D.C. 171, 193 F.2d 666 (1951).
14 104 Cong. Rec. 11137 (1958). See Senator Kennedy's statement to the same effect, 105

Cong. Rec. 5858 (daily ed. April 23, 1959).
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only in the bald misappropriation-of-funds type of case; and (2) The
courts have had trouble in defining the precise type of relation between
the union officer and the union members and union assets.
Trust law had long since crystallized before the labor union became

an important factor in the American economy. The trade union was a

voluntary association of individuals with many of the characteristics of
the ordinary fraternal organization. Its purpose was not profit-making
or the conservation of capital, but the acquisition of better wages and
working conditions and the general advancement of the working class
through collective strength. As such, it differed basically from natural
persons, partnerships, corporations or trustees. In addition, unions as

unincorporated associations had no legal status as such at common law,
and all members had to be joined unless a statute permitted suit against
it as an entity.15 All of these factors created amultitude of legal problems.
The courts, as is often the case, responded to many of these new problems
by attempting to fit these new juristic persons into old familiar molds,
in spite of the fact that these molds were created to house completely
dissimilar relationships with different problems.
Certain fundamentals were agreed upon�the union official was a

fiduciary insofar as union members were concerned.16 Certainly, many
of the rules controlling the principal and agent, trustee and beneficiary,
director and corporation, and other fiduciary relations are based on the
same fundamental principle that the confidence placed in the fiduciary
binds him to the most conscientious conduct in dealing with, or for,
the other party to the relationship. However, as in the case of the obliga
tion of the director to his corporation in the formative period of corporate
law,17 the courts have been quite uncertain as to the precise legal duties
owed by the union official to the union or its members which spring from
his position of fidelity. In some instances, he has been classified as a

trustee,18 or as bound by the terms of the union's constitution and by-

15 Pickett v. Walsh, 192 Mass. 572, 78 N.E. 753 (1906). However, by virtue of statutory
authorization or later judicial interpretation, TJMW v. Coronado Coal Co., 259 U.S. 344

(1922), unions may now commonly be sued as entities.
16 Dusing v. Nuzzo, 26 N.Y.S.2d 345, 350 (Sup. Ct.), motion for stay denied, 262

App. Div. 781, 27 N.Y.S.2d 382 (1941), 177 Misc. 35, 38, 29 N.Y.S.2d 882, 885 (Sup. Ct.

1941), motion to modify denied, 178 Misc. 965, 37 N.Y.S.2d 750 (Sup. Ct. 1942).
17 See Dixmorr Golf Club v. Evans, 325 111. 612, 156 N.E. 785 (1927). (The court as

sumed that corporate directors were conventional trustees.)
18 International Union of United Brewery Workers, CIO v. Becherer, 142 NJ. Eq. 561,

61 A.2d 16 (Ch. 1948).
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laws.19 In other cases he has simply been designated a fiduciary.20 In

still other instances, the courts have used all of these classifications

interchangeably within the same case.21
As a consequence of this indiscriminative nomenclature it is not

surprising that some startling results have been reached in many cases.

In Vaccaro v. Gentile22 members of a hod carriers union sought an
accounting against union officers for misappropriation of union funds.
It appears that the union decided to erect a building as its headquarters.
A corporation was organized to take title to the real property and the
union officials, as stockholders, held the stock as trustees for the union.
A building-fund assessment was levied on the membership to create

capital for the corporation. A first and second mortgage were also
executed to finance the building. Funds of a pension and welfare fund
were used to pay off the second mortgage and as simple loans to the

corporation. Moneys of these two funds were commingled with general
union funds. The building had always operated at a loss and the union
officials finally executed an option to sell the property.
At this point litigation started. The interesting point of the court's

decision is not its holding that the pension and welfare funds were trust
funds and obviously should not have been commingled with the general
funds, nor that a trust fund should not be used to purchase second
mortgages, but rather the implicit finding that the general union funds
were not held in trust and could be used to purchase the second mortgage.
Furthermore, the court implicitly found that the union officers were not
even fiduciaries since it refused to compel the officers to personally
account for the misapplication of the moneys, on the ground that they had
acted in good faith. It can hardly be concluded from this holding that
union funds are held in a fiduciary, much less a trustee capacity not

withstanding the language used by the court.

Again, in Schimmel v. Messing23 a business agent of a union had
several members of the union form a banquet committee as a means of

18 Seslar v. Union Local 901, Inc., 87 F. Supp. 447 (N.D. Ind. 1949), rev'd on other
grounds, 186 F.2d 403 (7th Cir. 1951) ; Local 720, Int'l Hod Carriers Union v. Bednasek
119 Colo. 586, 591, 205 P.2d 796, 798 (1949).
20 Steinmiller v. McKeon, 21 N.Y.S.2d 621, 624 (Sup. Ct. 1940), aff'd, 288 NY 508

41 N.E.2d 925 (1942).
21 See Local 720, Int'l Hod Carriers Union v. Bednasek, 119 Colo. 586, 593 , 205 P.2d 796,799 (1949) (contract and trust theories) ; Robinson v. Nick, 235 Mo. App. 461, 481, 136

S.W.2d 374, 386 (1940) (officials designated as "officers, agents, or trustees")
22 138 N.Y.S.2d 872 (Sup. Ct. 1955).
23 117 N.Y.S.2d 423 (Sup. Ct. 1952), aff'd, 306 NY. 841, 118 N.E.2d 904 (1954).
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raising money to buy homes for two business agents. The treasurer of
the union acted as treasurer of the committee. At a special meeting of the
membership, a resolution was offered to hold the banquet to purchase
homes for the two business agents, which resolution was carried by
voice vote. Advertisements, tickets and letterheads read "tendered by
the union." Some $30,000 was collected and placed in a separate account.
The court, upon the objection of a union member, refused to turn the
money collected over to the union because the money had never been
deposited in the union treasury. Had the court premised its decision on

the fact that union officials are fiduciaries, as the term is used in any
of the juristic relations familiar to the courts today, the money acquired
because of the official position of the business agents and the pressures
they were able to apply would necessarily come within the scope of the
fiduciary relation regardless of whether or not it had been placed in a

separate account. Thus, it would seem that the results in the Schimmel
case would have been the reverse, and the money ordered returned to the
union treasury.
Another case illustrating the uncertainty of the law in this area

is Collins v. International Alliance of Theatrical Stage Employees.24
The facts of that case indicate that the business agent of the union was

a virtual "czar" requiring payment to him and other union officers by
union members as the price of being awarded certain jobs, and further

requiring a "kickback" of a portion of the workers' weekly salary
depending on the salary involved. Too, members were forced to

perform work of the officers in addition to their own work so that the
officer would collect the salary incident to the job he nominally held while
the member who actually performed the work received nothing for it.

Finally, it seems that the business agent was receiving a gift of $5,000 out

of the union treasury each year, and that a multitude of other unlawful
diversions of union funds was taking place. The court stated, "Funds
of a labor union are held in trust by its officers for the lawful purposes of
that union. Diversion to an unlawful purpose is a breach of trust for
which the officers are accountable."25
The court then decreed that the union officials would have to account

for union funds. The anomalous aspect of this decision is that after

declaring that union funds were held in trust and otherwise setting
the stage for the implementation of the fiduciary concept, the court re-

24 119 NJ. Eq. 230, 182 Atl. 37 (Ch. 1935).
25 Id. at 244, 182 Atl. at 45.
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fused to require the union officials to account to the union members for the

moneys these officers had received from work performed by the union

members, or for the moneys extorted from the members by way of

"kickback" payments for the privilege of working. The unusual ground
for refusal was that the members were in pari delicto notwithstanding the

fact that they had to comply with the officers' demands in order to

work at their trade. Had basic fiduciary principles been applied, these
results would hardly have been reached.
These three cases serve to illustrate the uncertainty as to the scope

and thrust at common law of the fiduciary concept as applied to labor
unions. However, lest these cases create the erroneous impression that
courts will not generally impose fiduciary obligations on union officials
in regard to outright misappropriation of union funds, it must be made
clear that courts have often taken stringent action under the fiduciary
concept. The courts have appointed receivers and imposed constructive
trusts in order to preserve union funds under their inherent powers
as courts of equity;26 they have forced union officers who disbursed
salaries to themselves in advance for services never performed, contrary
to the union constitution, to repay such sums advanced;27 they have

enjoined the transfer of union funds in violation of the union constitu

tion;28 and they have held officers accountable as fiduciaries.29
But the surprising thing in surveying the authorities in this area

is the paucity of precedent. Perhaps union members have been reluctant
to pursue their legal remedies in this area for fear of jeopardizing their
relationship with their union, with the consequent threat of loss of
job opportunities. In any event, it is fair to state that the courts have
not developed a fully reasoned or precise concept of the nature of the
union official's relationship to the union member and the concomitant
duties, obligations and rights of each.

Ill
The New Federal Fiduciary Obligation

Over 600 million dollars a year are collected from union members and
there are varying estimates that pension, health and welfare funds amount

26 Local 11, Int'l Ass'n of Ironworkers v. McKee, 114 NJ. Eq. 555, 560, 169 Atl. 351,
353 (Ch. 1933) ; Duke v. Franklin, 177 Ore. 297, 302, 162 P.2d 141, 143 (1945).

27 Local 720, Int'l Hod Carriers Union v. Bednasek, 119 Colo. 586, 205 P.2d 796 (1949).
28 Seslar v. Union Local 901, Inc., 87 F. Supp. 447 (N.D. Ind. 1949), rev'd on other

grounds, 186 F.2d 403 (7th Cir. 1951).
29 See proceedings cited, supra note 16.
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to from 25 to 30 billion dollars, and these latter funds are increasing at
the rate of five billion per year.30 The hearings of the McClellan
Committee revealed that some union officials have regarded union treas
uries as their happy hunting grounds.31 To these union officials, at

least, the terms "trustee" and "fiduciary" had no existence. When the
Kennedy-Ives bill32 was reported out of committee in 1958, it did not
contain a provision imposing fiduciary obligations on union officials.
Not too surprisingly, Senator Smith offered an amendment to the bill
which provided, in effect, that all union officials stand in a relationship
of trust to the union and its members and be responsible in a fiduciary
capacity for union funds and property.33 A right to sue in the federal
courts to enforce the fiduciary duties by the union member was also
included in the proposed amendment. Senator Ervin objected vigorously
to this amendment, stating:

Mr. President, I have two fundamental objections to the amendment. The
first is that it would have a tendency to complicate simplicity. The amendment
undertakes to impose by Federal law a trust obligation or a fiduciary obligation
upon union officers who handle money. Such obligations are now imposed upon
such officers by State laws.

So the first fundamental trouble with the amendment is that it undertakes to

impose upon union officers who handle these funds a Federal trust relationship
or a Federal fiduciary relationship to the union members; but nowhere does the
amendment define what the consequences of such a relationship are under Fed
eral law; and I know of no Federal statute which defines the obligations which
rest upon a fiduciary or upon a trustee. Therefore, we would have the creation
of a Federal right without a definition of the responsibility which would go with
that right; and that would introduce into the law confusion, rather than pro
tection, in my judgment.34

This amendment was then defeated.
When the Kennedy-Ervin bill35 was reported out of committee, it too

did not provide for the imposition of fiduciary duties on union officials.
In its stead it provided, in a subsequently deleted Title IV,36 for the

voluntary adoption by unions of codes of ethical practices designed to

eliminate sharp practices in union management. Senator Goldwater

joined in a minority report which contained a strong recommendation for

3<> 104 Cong. Rec. 11137 (1958) (remarks of Mr. Curtis).
31 105 Cong. Rec. 5854 (daily ed. April 23, 1959).
32 S. 3974, 85th Cong., 2d Sess. (1958).
33 104 Cong. Rec. 11135 (1958).
34 Id. at 11137.
35 S. 1555, 86th Cong., 1st Sess. (1959).
36 S. 1555, 86th Cong., 1st Sess. �� 401-04 (1959).
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the imposition of a stringent fiduciary obligation on union officials in

regard to union funds and property. The report pointed out that the
McClellan Committee had recommended that restrictions be placed on

officers in charge of union funds similar to those restrictions imposed
on banks and other institutions which control trust funds. Finally, the
report directed attention to the fact that virtually every state holds
officers and directors of corporations to be fiduciaries, and that case

law defining the union official's status in regard to union funds "is almost
nonexistent."37
During the debate on the Kennedy-Ervin bill, Senator McClellan

sponsored a fiduciary amendment38 which was taken from a prior bill
that he had unsuccessfully introduced.39 It generally provided that a

union official occupies a position of trust to the union, its members, and
union funds, including pension, health and welfare funds. The essence

of Senator McClellan's fiduciary amendment was, as he often asserted,
the fact that his select committee had uncovered serious instances of
"pilfering, robbing, misusing and misappropriation" by union officials
of union funds.40 Senator Kennedy was able to elicit from Senator
McClellan that the purpose of the amendment was to insist that union
officers who expend union funds not have a conflict of interests and
not attempt, through direct or indirect means, to pilfer union treasuries
for their own benefit. But Senator Kennedy also had Senator McClellan
establish that nothing in the amendment would prevent unions from
expending money for education or political purposes. Senator McClellan
went on to say:
I may say that there was never any idea of my trying to curb the authority of
the members of a union to do whatever the members want to do; rather, it is
my intention to protect the members from having the members of a board or a
committee vote to do just about anything they want to do, as has been the case
in many instances.41

From an overall look at the legislative history of this amendment,it seems clear that the Senate understood that a union official has a
different relationship with the members of his union than does a trustee
of an estate or the director of a bank whose main function is to preserve

37 Minority Views accompanying Report from Committee on Labor and Public WelfareS. Rep. No. 187, 86th Cong., 1st Sess. 72 (1959).
38 105 Cong. Rec. 5854 (daily ed. April 23, 1959).
39 S. 1137, 86th Cong., 1st Sess. (1959).
40 105 Cong. Rec. 5856 (daily ed. April 23, 1959).
41 Id. at 5857.
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and make productive the corpus entrusted to him. The Senate well
understood that the function of the union is to advance the interests of
its members by the betterment of wages and working conditions, and that
the union official must necessarily spend union funds according to the
best judgment of the union body and not according to rules governing
the expenditures of the trustee in the conventional trustee-cestui relation.
Then Senator Javits introduced a further amendment which gave

union members the right to sue union officials in federal or state courts
for violations of these fiduciary duties.42 The Senate adopted both
amendments. Later, the Kennedy-Ervin bill, along with these and many
other amendments, was approved by the Senate and sent to the House
of Representatives.
On June 3, 1959, after the Senate had passed its labor bill, Senator

Goldwater appeared before the House Committee on Education and
Labor to criticize the Senate bill.43 Among other things, he objected to the
general language of the fiduciary provision which, he alleged, did not

make clear whether a union official was responsible to the union for

profits accruing to him from confiict-of-interests situations. He pointed
out that, properly expressed in the customary fiduciary situation, the
union official would be liable for an accounting in a conflict-of-interests
situation irrespective of whether the union was damaged or whether the
members had ratified the union official's actions.

The Elliott bill44 was the bill reported out by the House Committee
on Education and Labor. Admittedly, the bill was reported out without
the actual support of a majority of the committee in order to get a bill
on the floor of the House where amendments might be made to it.45

Subsequently, the Landrum-Griffin bill, which was not reported by the
House committee, was accepted as a substitute for the Elliott bill by the
House of Representatives.46 However, the legislative history of the
Elliott bill pertaining to the fiduciary responsibilities of union officials
is crucial inasmuch as the fiduciary provision of the Landrum-Griffin

42 Id. at S860.
43 105 Cong. Rec. 9116-17 (daily ed. June 8, 1959).
44 H.R. 8342, 86th Cong., 1st Sess. (1959).
48 See Supplementary Views on H.R. 8342 submitted by Representatives Powell, Bailey,

Wier, Roosevelt, Zelenko, Holland, Dent and Pucinski. H.R. Rep. No. 741, 86th Cong., 1st

Sess. 83-92 (1959).
46 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. (1959) (accepted as a substitute Aug.

13, 1959).
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bill is identical with the fiduciary provision of the Elliott bill.47 In addi

tion, nothing in later legislative history indicates that any distinction

was ever intended by the House of Representatives in regard to the

fiduciary sections. Consequently, the supplementary views of Repre
sentative Elliott and other Representatives explaining the purport
and purpose of the fiduciary provision in detail are highly significant,
since this provision is now the law. The relevant portion of the supple
mentary report states:

Union officials occupy positions of trust. They hold property of the union and

manage its affairs on behalf of the members. It is the duty of union officers just
as it is the duty of all similar trustees to put their obligations to the union and
its members ahead of any personal interest.
The committee bill sets forth this principle unequivocally and declares that

union officers and agents occupy positions of trust in relationship to labor or

ganizations and their members. It then sets forth their duties in terms which
the common law applies to all persons who undertake to act on behalf of others:

* * * to hold its money and property solely for the benefit of the organiza
tion and its members and to manage, invest and expend the same in ac

cordance with its constitution and bylaws and any resolutions of the governing
bodies adopted thereunder, to refrain from dealing with such organization as

an adverse party in any matter connected with his duties and from holding
or acquiring any pecuniary or personal interest which conflicts with the
interests of such organization, and to account to the organization for any
profit received by him in whatever capacity in connection with transactions
conducted by him or under his direction on behalf of the organization.
We affirm that the committee bill is broader and stronger than the provisions

of S. 15SS which relate to fiduciary responsibilities. S. 1SSS applied the fiduciary
principle to union officials only in their handling of "money or other property"
(see S. 1SSS, sec. 610), apparently leaving other questions to the common law
of the several States. Although the common law covers the matter, we con

sidered it important to write the fiduciary principle explicitly into Federal labor
legislation. Accordingly, the committee bill extends the fiduciary principle to all
the activities of union officials and other union agents or representatives.
The general principles stated in the bill are familiar to the courts, both State

and Federal, and therefore incorporate a large body of existing law applicable
to trustees, and a wide variety of agents. The detailed application of these
fiduciary principles to a particular trustee, officer, or agent has always depended
upon the character of the activity in which he was engaged. They bear upon a

family trustee somewhat differently than a corporate director, upon an attorney
quite differently than a real estate agent. The bill wisely takes note of the need
to consider "the special problems and functions of a labor organization" in ap
plying fiduciary principles to their officers and agents.
Our language does not purport to regulate the expenditures or investments of

47 Compare H.R. 8342, 86th Cong., 1st Sess. � 501 (1959), with H.R. 8400, H.R. 8401,
86th Cong., 1st Sess. � 501 (1959).
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a labor organization. Such decisions should be made by the members in ac

cordance with the constitution and bylaws of their union. Union officers will not
be guilty of breach of trust when their expenditures are within the authority
conferred upon them either by the constitution and bylaws or by a resolution
of the executive board, convention or other appropriate governing body (in
cluding a general meeting of the members) not in conflict with the constitution
and bylaws.
However, the committee bill also explicitly invalidates any general provision

in a union constitution or bylaws purporting to excuse union officials from breaches
of trust. The bill follows the well-established distinction between conferring
authority upon an agent or trustee, which is permissible and protects him against
liability, and attempting to excuse breaches of trust, which is here made void
as against public policy. See Scott, "Trusts" (second edition) S. 222.1.
The bill also authorizes a union member to bring an action against any of

ficial or agent who violates his fiduciary obligations, if the union refuses to sue�

and again such member may recover counsel fees and costs if he prevails.48

Representative Boiling read a speech for the then-ill Representative
Elliott, which he had intended to deliver in support of the bill he had

sponsored. The speech encompasses much that is contained in the

supplementary report, but it goes on to illustrate the broad extent
of the activities of union officials that are covered under the fiduciary
provision.
In collective bargaining, and in conducting other business, union officers must

put their fiduciary obligations ahead of their personal interest.
The failure to recognize this familiar principle lies at the bottom of most of

the wrongdoing uncovered by the Senate select committee. A man cannot faith
fully serve two masters. Therefore, the principle of fiduciary responsibility is
violated whenever a union officer acquires an interest in a business concern with
which he engages in collective bargaining as the employees' representative. The

principle has been violated when a relatively few union officers have placed
their union's insurance policies with agencies which paid them money as indi
viduals in return for the favor 49

As previously indicated, the fiduciary provision of the Elliott bill
conforms exactly to the corresponding provision in the Landrum-Griffin
bill. In fact, Titles V, "Safeguards for Labor Organizations," of both
bills are exactly the same.50 Therefore, when Representatives Griffin and
Landrum presented an analysis of their bill on the House floor when
it was vying with the Elliott bill, among others, they merely pointed
out the conformity insofar as Title V was concerned and generally
48 H.R. Rep. No. 741, 86th Cong., 1st Sess. 81-82 (1959).
49 105 Cong. Rec. 14212-13 (daily ed. Aug. 11, 1959).
50 Compare Title V, H.R. 8342, 86th Cong., 1st Sess. �� 501-05 (1959), with Title V,

H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. �� 501-05 (1959).
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were content to rest upon the merit of what had already been said about
the section in the committee bill. The analysis concentrated on the
dissimilarities of the two bills instead.51
Senator Morse presented his analysis of the major changes made by

the House committee in the Kennedy-Ervin bill as it passed the Senate
on April 25, 1959. The section devoted to the dissection of the fiduciary
provisions seems a succinct and fair summary of the effect of the
House version of the fiduciary provision on its Senate counterpart.

3. Fiduciary responsibility: The fiduciary provision of the bill was broadened
by the House Committee. Section 501 of the Elliott bill imposes a general
fiduciary responsibility on all union officers, taking into consideration the special
problems and functions of the labor organization. The House version in no way
attempts to indicate what expenditures a labor organization may make and en

visages that any expenditure approved by the membership and executive board or

other governing body is lawful. Thus, although the Elliott bill is broader in its
application than the Senate bill, it does not appear to restrict the right of a

union to make any authorized expenditure approved by responsible officials
thereof.52

On July 27, 1959, Senator Goldwater inserted a brief into the
Congressional Record from the Labor Relations and Legal Department
of the Chamber of Commerce of the United States. The brief purported
to point out the major deficiencies of the House bill, and in discussing
the fiduciary provisions it states:
A major loophole is created by limiting the fiduciary duty to take into account
the special problems and functions of a labor organization. Another loophole
arises from the fact that no accountability is required for profits reaped by an

official who uses his office (not union funds) to his personal advantage.53
On July 29, 1959, Representative Brademas answered the report of

the Chamber of Commerce as follows:
Assertion: "The fiduciary responsibility of union officials is limited to take into

account the special problems and functions of a labor organization."
The facts: The bill imposes upon labor union officials the responsibilities of a

fiduciary. The exact application of general fiduciary principles always takes into
account the nature of the enterprise. A corporate director is not judged in ex

actly the same fashion as a family trustee, but both are subject to the highest
standards of fiduciary responsibility. The bill establishes exactly the same test
for union officials.
Assertion: "A union official is left unaccountable for profits reaped while

using his office (not union funds) to his personal advantage."
51 105 Cong. Rec. 13090 (daily ed. July 27, 1959).
52 105 Cong. Rec. 13681 (daily ed. Aug. 3, 1959).
53 105 Cong. Rec. 13017 (daily ed. July 27, 1959).
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The facts: This is a complete misrepresentation. Section 501 (a) explicitly re

quires union officials "to account to the organization for any profit received by
him in whatever capacity in connection with transactions conducted by him or

under his direction on behalf of the organization." The same section also forbids
a union officer "from holding or acquiring any personal interest which conflicts
with the interests of such organization." Section 501(b) authorizes an individual
member, when these rules are violated and the union fails to sue, to bring a suit
"to recover damages or secure an accounting or other appropriate relief for the
benefit of the labor organization."54

Whether the courts would take the special problems and functions
of a labor union into account in fixing the limits of legitimate union
activities was probably the most important question which premised
the opposition to the entire concept of imposing a fiduciary obligation on

union officers. The fear was, obviously, that the provision would be
used to circumscribe the activities of the labor movement, rather than
as a means to insure against the pilfering of union treasuries.

By way of an extension of remarks, Representative Dent presented
the official statement of AFL-CIO President Meany on the labor bill

reported by the House Committee. Mr. Meany's observations are

informative in that they point out the fear of legitimate labor of the

possible interpretation and application of the fiduciary principle to the
labor movement and its myriad activities.

[T]he committee has proceeded to establish standards of fiduciary responsibility
which could only lead to widespread confusion and the multiplicity of litigation.
There are certain obvious similarities between the obligation for safe, honest

administration of funds and property entrusted to the care of a union officer or

employee to those obligations which bank or corporate officers owe their stock
holders. The dissimilarities, however, are far more important, and it is these
which the committee has ignored.
The prime responsibility of the union officer is to advance the interest and

welfare of the members. The prime concern of the banking official is to enhance
the value of the property he holds in trust.
A union does not exist for the purpose of making money. It exists as a mech

anism through which its members can combine to promote their mutual improve
ment, both as employees and as members of society generally, and both mate

rially in other ways.
One of our main objections is that the reach of this fiduciary concept as ex

pressed in the bill is not determinable and the property [sic] of many union
activities now considered as normal union functions is shrouded with the blanket
of uncertainty and confusion.
Under this provision, union officers may be hailed into court for making legi

timate expenditures, such as charitable contributions, which have been approved

54 105 Cong. Rec. A6S73 (daily ed. July 29, 1959).
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by a majority of members. Unions ought not to be thus restricted in using their
resources for the betterment of the whole community.55

While Mr. Meany's concern with the propriety of charitable contri
butions under the new Act is obvious, it is probable that he is more

concerned with the many union activities in the political field, such
as the Committee on Political Education, which has elicited fierce objec
tion from those figures politically opposed by the unions' political
arm.56
Senator Goldwater voiced the opinion that the House provision more

aptly carried out the apparent intention of both houses and was more

clearly in line with the Administration's proposals in this area. Senator
Goldwater did find fault, however, in that both bills condition the payment
of costs of actions under the fiduciary provision upon "recovery" by the

plaintiff, whereas recovery of funds is not the only relief that may be
appropriate under that section in the House bill which finally became
law.57
The wording of section 501 of the Act which was enacted into law

by both houses conforms exactly with the wording of the Elliott bill,
which the House Committee on Education and Labor reported, and the
Landrum-Griffin bill, which was substituted for the Elliott bill on the
floor of the House of Representatives by way of amendment.58
Following the approval of the Landrum-Griffin bill in the House

of Representatives, a conference was called by the Senate and House
to reconcile the differences between the Kennedy-Ervin bill as passed
by the Senate and the Landrum-Griffin bill as passed by the House.
The conferees representing the House submitted a report from the
committee of conference, but the report was silent as to section 501 except
to state that the House amendment to the Senate bill had been agreed
to by the conferees.59 Thus, the section warranted no further comment in
the conference report, as it had been thoroughly debated prior to its
passage by the House as part of the Landrum-Griffin bill.
The Senate conferees, as is traditional, did not submit a report to the

Senate from the committee of conference, but Senator Kennedy reported
55 10S Cong. Rec. A6401 (daily ed. July IS, 1959).
56 See discussion between Senators Kennedy and McClellan on political expenditures,

105 Cong. Rec. 5857 (daily ed. April 23, 1959).
57 105 Cong. Rec. 15119 (daily ed. Aug. 20, 1959).
58 Compare � 501, 73 Stat. 535 (1959), with H.R. 8342, 86th Cong., 1st Sess. � 501

(1959) and H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 501 (1959).
59 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 31 (1959).
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fully the action of the conference in accepting the fiduciary provision of
the House bill.60
A careful examination of the statement delivered by Senator Kennedy

reveals that he was reading, word for word, the supplementary report
filed by Representative Elliott and his co-authors to accompany the
Elliott bill when it was to be reported to the House of Representatives
by the Committee on Education and Labor.61
The only modifications or additions which Senator Kennedy made

to the text of that report was to delete the sentence, "Our language
does not purport to regulate the expenditures or investments of a

labor organization," and to insert in lieu thereof, "The bill does not
limit in any way the purposes for which the funds of a labor organization
may be expended or the investments which can be made."62 The
substitution apparently removed any equivocation which Senator Ken
nedy perceived (in the area of limiting the scope of union activities)
in the deleted sentence.

Finally, to further insure the inapplicability of section 501 as a weapon
to curtail union activity devoid of obliquity, Senator Kennedy added
a sentence following the report's assertion that the special problems and
functions of a labor organization were to be taken into account in

applying the fiduciary principles to union members: "The problems
with which labor organizations are accustomed to deal are not limited
to bread-and-butter unionism or to organization and collective bargaining
alone, but encompass a broad spectrum of social objectives as the union

may determine."63
An area of doubt arises when the wording of section 501 is compared

with the original Senate fiduciary provision, the McClellan amendment,
section 610, and the bonding provision contained in section 502(a) of
the new Act.

During the debate on the McClellan amendment in the Senate,
Senator Allott expressed his concern that the McClellan amendment
did not cover union welfare and pension funds. Senator McClellan as

sured him that his amendment did extend to such funds in that the

fiduciary responsibility extended to a "trust in which a labor organization

60 10S Cong. Rec. 16415 (daily ed. Sept. 3, 1959).
61 Compare statement by Senator Kennedy, 105 Cong. Rec. 16415 (daily ed. Sept. 3,

1959), with Supplementary Report, H.R. Rep. No. 741, 86th Cong., 1st Sess. 81-82 (1959).
�2 105 Cong. Rec. 16415 (daily ed. Sept. 3, 1959).
63 Ibid.
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is interested."64 The definition of a "trust in which a labor organization
is interested" was intended to cover such welfare and pension funds, and
is found in both the Senate bill65 and the new Act:

(I) "Trust in which a labor organization is interested" means a trust or other
fund or organization (1) which was created or established by a labor organization,
or one or more of the trustees or one or more members of the governing body
of which is selected or appointed by a labor organization, and (2) a primary
purpose of which is to provide benefits for the members of such labor organiza
tion or their beneficiaries.66

In section 501, the same language is not used and there will undoubt

edly be those who conclude that such employee-benefit trust funds
do not come within the protection of the new fiduciary responsibility.
Such conclusion is fortified by the fact that section 502, the bonding
provision, does specifically apply to union officials of any labor organiza
tion "or of a trust in which a labor organization is interested." The
conclusion would seem to follow that the language covering these

employee-benefit trust funds was purposely left out of section 501, the
fiduciary provision.
The counterargument would necessarily rely on the fact that the

language of section 501 is broad enough to encompass trust funds and
that it is only because of the reference to the subsection defining a

"trust in which a labor organization is interested" in the McClellan
amendment that any doubt is cast upon the scope of section 501.
The counterargument would also draw support from the statement

of Senator Goldwater while discussing the conference bill reported
back to the Senate by Senator Kennedy. While Senator Goldwater
was illustrating how the conference bill carried out the recommendations
contained in the McClellan Committee Interim Report of March 1958,
he took up as point number one, "Legislation to regulate and control
pension, health, and welfare funds." He said this of the new Act:
Last year Congress enacted a bill to require filing of reports on the management
of union pension and welfare funds. This year, using the Landrum-Griffin bill's
language, we require bonding of officials who handle all union funds, requiring
of them high standards of fiduciary responsibility.67
It is unfortunate that this ambiguity exists since it seems that the

federal expression of the fiduciary principle would most aptly apply
64 105 Cong. Rec. 5858 (daily ed. April 23, 1959).
65 Id. at 5859 (McClellan amendment accepted).
66 � 3(f), 73 Stat. 520 (1959).
67 105 Cong. Rec. 16418 (daily ed. Sept. 3, 1959). (Emphasis added.)
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to these pension and welfare funds which are the traditional trust fund
whose administration always carries as incident thereto the highest
degree of fiduciary relation between administrator and beneficiary.
It appears that, at best, the courts will accept the counterargument and
apply the remedies of the fiduciary section to breaches of the fiduciary
duty in administering these trust funds, and, at worst, will apply the
state law traditionally applicable to the true trust fund.

IV

Effect of the Federal Imposition of Fiduciary Obligations on

Union Officials

To recapitulate briefly, a fiduciary, generally speaking, owes a duty
of loyalty and conscientious dealing toward another because of the
nature of the relationship or the subject matter of the transaction.

Some fiduciary relations are undoubtedly more intense than others. The greater
the independent authority to be exercised by the fiduciary, the greater the scope
of his fiduciary duty. Thus, a trustee is under a stricter duty of loyalty than is
an agent upon whom limited authority is conferred . . . .68

And the obligations and remedies to be imposed by the courts will depend
on the specific type of fiduciary relation that is involved.
Certain principles have been settled by the new fiduciary provision.
(1) Union officials are fiduciaries in regard to union funds and most

likely in regard to health, welfare and pension funds.

(2) Where a union official becomes involved in a conflict-of-interests

situation, he will be held as a "true trustee" by the courts and will be

compelled to disgorge any profit or gain which has resulted to him because
of the breach of his fiduciary obligations irrespective of whether the
union has suffered an actual loss. It is likewise clear that an attempt
on the part of the union members to ratify this breach of trust can

have no effect on the right of one member to sue and recover the ill-gained
profit for the union treasury.69 Thus, where a union official owns a com

pany which has a collective-bargaining agreement with his union, the
official will have to hand over any profit he makes as a result of the
contract. Difficulties in measuring the profit in the absence of a "sweet
heart deal" are obvious. An unsettled area under the new Act is the

situation where a conflict of interests is disclosed but where no profits
to the union official accruing therefrom are provable. Can a union member

68 Scott, The Fiduciary Principle, 37 Calif. L. Rev. 539, 541 (1949).
69 See discussion of exculpatory clauses, pp. 299-301 infra.
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bring suit to have him removed from office? Since section 501(b) of the

Act does not limit a union member's action to an accounting or to the

recovery of damages, but affirmatively gives the court jurisdiction to

grant "other appropriate relief for the benefit of the union organization,"
it seems clear that the courts would have the right to remove the
miscreant union official from office. This view is bottomed on the line
of cases where courts have removed trustees from the administration
of the conventional trust for improper conduct.70 It should be noted that
if the courts take this view, then union officials could be removed for
other breaches of fiduciary duties as well. This, of course, would be a

tremendous weapon in the hands of the court.

(3) Whenever a union official profits from his position, for example, by
making an under-the-table deal with a company that has bargaining
relations with the union, he must account for these profits to the union
even though the union is not directly injured. Nor can the members
condone this breach of trust.71 For example, where an out-of-town
contractor comes to a local business agent and says, "I don't want any
favors; I just want to be treated as any local contractor, and here is

$5,000," the union official can be forced to turn over to the union treasury
any money received.

(4) Apparently, state cases such as Vaccaro v. Gentile,72 Schimmel v.
Messing73 and Collins v. International Alliance of Theatrical Stage
Employes14 will not be followed. It seems clear that federal courts will
hold union officials accountable to the union where they invest in second
mortgages unless the union constitution, bylaws or other governing
authority specifically authorizes union investment in such risky spec
ulations. Likewise, where a testimonial banquet is held under union
auspices for the personal benefit of union officials and it is clear that the
banquet was held and the resultant proceeds collected because of the
dominating position of the union officials, such union officials would have
to account for the money under familiar fiduciary principles.75 This seems

particularly true in light of the legislative history that union officials are

not to take advantage of their position of trust. Moreover, union officials

70 Wilson v. Wilson, 145 Mass. 490, 14 N.E. 521 (1888) ; Burnham v. Bennison, 121 Neb.
291, 236 N.W. 745 (1931) ; Hanford v. Clancy, 87 N.H. 458, 183 Atl. 271 (1936).

71 See discussion of exculpatory clauses, pp. 299-301 infra.
72 138 N.Y.S.2d 872 (Sup. Ct. 1955).
73 117 N.Y.S.2d 423 (Sup. Ct. 1952), aff'd, 306 N.Y. 841, 118 N.E.2d 904 (1954).
74 119 NJ. Eq. 230, 182 Atl. 37 (Ch. 1935).
75 Restatement, Restitution � 191 (1937).
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who receive "kickbacks" for obtaining jobs for union members and who
force union members to work union officials' jobs in addition to their
own while the union official receives the pay, will be required to account
to their members, since the statute creates a position of trust between
the union official and the members as well as between the official and the
union as an entity.
It also seems clear that a union member will not have to rely on the

contract theory developed by some state courts,76 but may rely on the

general fiduciary principle embodied in section 501 of the new Act.
The impact of this, of course, is to give the courts much wider latitude
in fashioning appropriate remedies to fit the particular situation.
In another vein, the problem of the propriety of expense accounts

under section 501 worries the union official. Traditionally in many
unions, officers are granted a daily expense allowance which may be
allotted irrespective of whether the union official actually expends these
sums for daily expenses. It is also customary in many unions to grant
to union officials a weekly or monthly car expense allowance. The

question arises as to whether, if the union official does not actually
spend the amount allotted for these purposes, said union officer is

breaching his fiduciary duty to the members. A similar problem arises
when a union car is driven for personal use. Strictly speaking, when a

fiduciary expends money for nonunion purposes he is liable to account,
but this does not answer the question. It is no trade secret that as stan

dard practice corporate officers, who are also fiduciaries, use company

expense accounts and company automobiles and airplanes, and some

times in a rather lavish manner.77 If these expenses are authorized by
the company charter, bylaws or resolution, no particular problem
arises. Such expenses are, in effect, an increased emolument of office,
added salary if you will, and so long as this is understood by all parties
concerned, no question as to their propriety will arise.78 In the case of

unions, such expenditures would seem to be legal and proper so long as it

is clear that authority can be found for such expenditures in the union

constitution, bylaws or legitimate resolutions of the governing body
and it is so understood by the union membership.

76 Seslar v. Union Local 901, Inc., 87 F. Supp. 447 (ND. Ind. 1949), rev'd on other

grounds, 186 F.2d 403 (7th Cir. 1951).
77 See Rothschild & Sobernheim, Expense Accounts for Executives, 67 Yale LJ. 1363

(1958).
78 This article does not purport to touch upon the tax problems that are involved in

this type of situation.
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Finally, there is the problem of spending for political, educational
and charitable contributions. It would seem from the clear legislative
history that the doubts of President Meany of the AFL-CIO78 may
be safely dispelled. As is plain from the House Report80 and from the
statements of Senators Kennedy and McClellan,81 Congress specifically
expressed its intent that section 501 was not intended to be used to

restrict authorized spending in these areas.

It seems evident from an examination of the legislative history of the

fiduciary provision and from the language of section 501 itself that

Congress intended that the courts administer this fiduciary provision
in regard to labor unions, keeping in mind the fundamental difference
in the functions for which a labor union serves and the objectives which
it is dedicated to further as contrasted with the functions and purposes
of other fiduciary relationships.
In House v. Schwartz, a case recently decided in the New York Su

preme Court, perhaps Justice Geller was somewhat of a prophet when
he said:

It has been said that the relationship between a union and its members is sui
generis, that the union is a creature of consensual relationships, though not

necessarily a legal entity for all purposes distinct from its component members
.... Perhaps, there will be finally evolved some concept as the result of legis
lation or changing circumstances which will recognize the essential differences
between labor unions and fraternal associations and provide equitable rules ap
propriate to the sui generis nature of union relationships.62

V

Sources of Law Which the Federal Courts Will Apply

When Senator Ervin attacked the fiduciary amendment to the Ken-
nedy-Ives bill in 1958, he complained that the amendment contained
only vague general language placing union officials in a position of trust
and that since there is no federal substantive law of trusts, the proposed

79 10S Cong. Rec. A6402 (daily ed. July 23, 1959).
80 Our language does not purport to regulate the expenditures or investments of a
labor organization. Such decisions should be made by the members in accordance
with the constitution and bylaws of their union. Union officers will not be guiltyof breach of trust when their expenditures are within the authority conferred upon
them either by the constitution and bylaws or by a resolution of the executive
board, convention or other appropriate governing body (including a general meet
ing of the members) not in conflict with the constitution and bylaws.

H.R. Rep. 741, 86th Cong., 1st Sess. 81 (1959).
81 105 Cong. Rec. 5854 (daily ed. April 23, 1959). See also 105 Cong. Rec. 16415 (daily

ed. Sept. 3, 1959) (remarks of Senator Kennedy).
82 188 N.Y.S.2d 308, 314-15 (Sup. Ct. 1959). (Emphasis added.)
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provision would only create confusion.83 The present fiduciary section,
while it spells out precisely the conflict-of-interests situation, the pro-
fit-from-position situation, and the duty of each official to hold union
funds solely for the union's benefit and to expend them only pursuant to
the governing body of law of the union, still contains the following
language: "The officers, shop stewards, agents, and other representatives
of a labor organization occupy positions of trust in relation to such
organization and its members as a group."84
What precisely does this language mean? Does it limit the power of

union officials to invest in penny uranium stock with union funds when
no restrictions on investments appear in the union constitution or bylaws?
Does it impose the duty of investment diversification on union officials?
Where will the courts find the answer to these problems when the solution
is not to be found in the language of the statute or its legislative history?
In other words, what will be the source of law that the federal courts
will use?

Strangely enough, no mention was made in the legislative debates on

the fiduciary provision of the decision of the United States Supreme
Court in Textile Workers v. Lincoln Mills?5 There the Court granted
specific performance of a section of a collective-bargaining agreement
which required the employer and the union to arbitrate grievances.
In so doing the Court relied on section 301(a) of the Taft-Hartley Act.88
Although the section does not set forth a single provision of substantive

law, the Court read it as a mandate from Congress to fashion a federal
common law of labor contracts for themselves. This rationale permitted
the Supreme Court to avoid the obvious constitutional problem of

having federal courts enforce state law where the jurisdiction of the
court is not based on diversity of citizenship.87 In so doing, however,
they created a host of other difficulties. Where the federal statute did
not spell out the source of applicable law, would the courts then look to

state law? The Court held

that the substantive law to apply in suits under � 301(a) is federal law, which
the courts must fashion from the policy of our national labor laws. . . . But state

83 104 Cong. Rec. 11137 (1958).
84 � 501(a), 73 Stat. 535 (1959).
85 353 U.S. 448 (1957).
86 Labor Management Relations Act � 301(a), 61 Stat. 156 (1947), 29 U.S.C. � 185(a)

(1958).
87 See Bickel & Wellington, Legislative Purpose and the Judicial Process: The Lincoln

Mills Case, 71 Harv. L. Rev. 1 (1957).
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law, if compatible with the purpose of � 301, may be resorted to in order to find

the rule that will best effectuate the federal policy.88

It can be seen from this holding that state law may be resorted

to only if the state rule will further the federal policy. Assuming that

the courts will have to fashion a federal body of labor-union fiduciary law,
the question then, in our situation, is to determine the federal policy
behind the fiduciary provision. Is that federal policy the eradication
of all corruption from labor unions, the removal of every probability
or possibility of temptation to labor officials thus imposing the conven

tional trustee-cestui relationship, or a federal policy that will blend the
law of trusts into the peculiar organization, purposes and objectives
of a trade union? It would be a hardy prophet who would attempt to
predict the final course that the courts will take. Viewing the legislative
history in its broad perspective, however, it seems fair to conclude that
the main thrust of the courts will be to eradicate the looting and pilfering
of union treasuries, and to leave the investments and expenditures of
union funds to the best judgment of the union body except where officers
are perverting their judgment to further their personal interests.89
The new Act also contains a provision that reads:

A general exculpatory provision in the constitution and bylaws of such a labor

organization or a general exculpatory resolution of a governing body purporting
to relieve any such person of liability for breach of the duties declared by this
section shall be void as against public policy.90

The House Report on the Elliott bill comments on this language as

follows :

However, the committee bill also explicitly invalidates any general provision
in a union constitution or bylaws purporting to excuse union officials from breaches
of trust. The bill follows the well-established distinction between conferring au

thority upon an agent or trustee, which is permissible and protects him against
liability, and attempting to excuse breaches of trust, which is here made void as

against public policy. See Scott, "Trusts" (second edition) S. 222. 1.91

88 353 U.S. at 456.
89 Cf. Universal Camera Corp. v. NLRB, 340 U.S. 474, 487 (1951) where the Court,

through Mr. Justice Frankfurter, held that prior legislative history of the Taft-Hartley
Act "expressed a mood" of Congress justifying more complete appellate court review of
Board decisions; Local 1976, United Bhd. of Carpenters v. NLRB, 357 U.S. 93, 99 (1958)
where the Court, also through Mr. Justice Frankfurter, speaks of the Taft-Hartley Act as

a "result of conflict and compromise between strong contending forces and deeply held
views" and warns against a broad construction of the section on secondary boycotts.

90 � 501(a), 73 Stat. 535 (1959).
91 H.R. Rep. 741, 86th Cong., 1st Sess. 81-82 (1959).
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In addition to the fact that Scott on Trusts has been made a part
of the legislative history of the fiduciary provision, it seems clear that
the union constitutions and bylaws can contain provisions that will per
mit union officials to perform acts which would otherwise be proscribed
by section 501. Thus, assuming arguendo, that section 501 extended to

union investments, a constitution might authorize union officials to invest
in securities which were not "legal" investments for fiduciaries in that
particular state.92 Consequently, if a union official bought an over-

the-counter speculative stock and it dropped in value, the union official
would not be liable because the constitution has clothed him with the
power to invest in a manner other than that in which a reasonably
prudent man would necessarily invest.93 On the other hand, there

might be no provision in the union constitution regarding investment at

all, but merely a provision that the official was not to be liable for losses

resulting from investments unless he intended to breach his trust or

his act was grossly negligent. Here again the union official would not

be liable even though he had breached his trust.94 But it should be
remembered that these exculpatory clauses are strictly construed. For

example, if the union constitution provided for investments in "legal
investments" only, and the union official invested in second mortgages,
an exculpatory clause exonerating him from liability except for willful
malfeasance will not protect him.95 Again, if the union constitution pro
vided that union officials were not to be accountable for union funds
unless the loss occurred through their "own gross neglect or willful

malfeasance," failure to sell bonds in the union treasury when it was

apparent that these bonds would decline in value would probably con

stitute a breach of trust against which the exculpatory clause would not

protect.96
It is also clear that no exculpatory clause could condone a conflict-

of-interests situation or a profit-from-position situation. It is not un

likely, however, that union constitutions throughout the country will

be radically revised in this area to give the union official as much pro
tection as they believe possible from this type of clause. But as one

authority stated in regard to exculpatory clauses:

92 See, e.g., Cal. Civil Code � 2261.
93 Scott, Trusts � 222.1 (2d ed. 1956).
94 In re Mallon's Estate, 43 Misc. 569, 89 N.Y. Supp. 554 (Sup. Ct. 1905), aff'd sub

nom. In re Howard, 110 App. Div. 61, 97 N.Y. Supp. 23 (1905).
95 in re Wacht's Estate, 32 N.Y.S.2d 871 (Surr. Ct. 1942).
9� In re Jarvis' Estate, 110 Misc. 5, 180 N.Y. Supp. 324 (Surr. Ct. 1920).
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In dodging such clauses, the courts have taken one or the other two well-traveled
detours. If, in the opinion of the court from the facts of the case, the trustee
should not be personally liable for the loss, it is held that the acts complained of
do not amount to negligence, and, therefore, there is no liability, regardless of
the immunity clause. If, on the other hand, the court should be of the opinion
that the trustee should make good the losses, it is found that the acts complained
of amount to gross neglect or wilful default and are, therefore, beyond the pale
of the protective clause. In neither situation does the immunity clause vary or

alter the decision of the court.97

VI
Changes in Remedial Rights of Members Where Breaches of

Fiduciary Obligations Are Involved

At common law, since unions are voluntary unincorporated associa
tions, courts tended to treat a member's right under rules developed for
fraternal associations,98 and they showed a marked reluctance to inter
fere in internal union fights 99 Along with these substantive problems,
there developed accompanying procedural difficulties concerning the
status of a union member who sues a union or union official. The
courts developed the theory of the class action but conceptual difficulties
are apparent in cases such as O'Connor v. Harrington,100 where every
member except the person who brought suit voted to authorize the use
of union funds for the defense of a union official charged with extortion.
Again, in Seslar v. Union Local 901, Inc.,101 a member of the union
brought suit in his individual capacity for an injunction against union
officials forcing them to reconvey assets from a recently formed corpora
tion to the local union. Plaintiff was one of 5,000 members and the assets
amounted to $140,000. The circuit court in reversing the district court
held that it had no jurisdiction inasmuch as this was not a class suit and
the plaintiff's interest in the fund was less than the $3,000 jurisdictional
limit then required in diversity-of-citizenship cases.

All of these problems are washed out the window with the enactment
of section 501(b) of the new Act. That section provides that a union
member can sue a union official in a federal district court to recover

1940)Shinn' ExCUlpat0ry CIauses � Personal Trust Instruments, 2 Ga. B.J. 21, 27-28 (May,
98 Robinson v. Nick, 235 Mo. App. 461, 136 S.W.2d 374 (1940).
�� Green v. Obergfell, 73 App. D.C. 298, 307, 121 F.2d 46, 55, cert, denied, 314 U.S. 637

(1941).
136 N.Y.S.2d 881 (Sup. Ct. 1954), aff'd, 285 App. Div. 900, 138 N.Y.S 2d 1 (1955)101 186 F.2d 403 (7th Cir. 1951).
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damages, secure an accounting or "other appropriate relief." No diversity
of citizenship or jurisdictional amount is required, and since the member
is given the individual right to sue, pleading or procedural problems of
the class or representative suit no longer remain. It is also significant
that state courts have been given jurisdiction to enforce these federally
created rights.
The courts are given the broad powers of an equity court to fashion

appropriate decrees to enforce provisions of this section of the Act�

including the remedies of specific performance and the injunction.
It is also provided that the plaintiff's attorney may be paid out of any

recovery and the member may recover his expenses in connection with
the litigation. This section raises some problems. Can the plaintiff's
attorney's fee and the member's expenses be paid only when the court

awards a money judgment? Seemingly so, for Senator Goldwater criti
cized this language as being too restrictive,102 but nothing was done to

broaden the language.
The right to sue the union official is not made automatic. First, it

must be by leave of court for good cause shown, although the application
may be made ex parte. The legislative history is silent on this point, but
the reasonable construction would seem to be that if the pleadings dis
close a valid cause of action from the facts alleged, suit can be brought.
This section apparently gives the court the right to dismiss obviously
frivolous or harassing petitions.
One interesting brake on the right of the individual member to sue,

which many state courts have discarded, is the requirement that the

member must first ask the union or its governing body to sue the mis

creant union official and then wait a reasonable time for the union or its

officials to act before he can sue. Many state courts hold that since the

right to sue is bottomed on the fiduciary obligation, no exhaustion of

internal union remedies is required. In Walsche v. Sherlock, the court

stated:

(1) Where the question is a social one, involving discipline or the conduct or

standing of a member, he must exhaust his remedy within the organization, if
such remedy is provided, before invoking the aid of courts of law. . . .

(2) But, if the controversy involve property rights, then, in the absence of

regulations amounting to an express agreement to exhaust remedies within the

order, the courts will intervene to protect such property rights.103

102 10S Cong. Rec. 15119 (daily ed. Aug. 20, 1959).
103 no NJ. Eq. 223, 227, 159 Atl. 661, 666-67 (Ch. 1932). See also Local 104, Int'l Bhd.

of Boilermakers v. International Bhd. of Boilermakers, 33 Wash. 2d 1, 203 P.2d 1019 (1949).
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As to what time constitutes a "reasonable" time only the courts can de
termine on an ad hoc basis and undoubtedly this will vary from case to

case depending on the particular fact pattern. The urgency of the

particular situation will probably control.

Conclusion

The birth pains that state courts have had in imposing century-old
fiduciary principles on unions and union officials in view of the unique
type of organization involved and the particular aims and objectives of
trade unions presage the fact that federal and state courts may well have
similar difficulties with this section of the statute. In the conflict-of-
interests and profit-from-position area the statute seems clear and any
ensuing profit will accrue to the union. In other areas, however, such as

breach of fiduciary duty in regard to investments contrary to the union
constitution and other governing union law, the courts may well fashion
their own rules of a federal law of trusts. Just what the results will be
in this area is hard to predict. However, an objective appraisal of this
section of the Act would result in the opinion that no legitimate trade
union official need fear these fiduciary provisions as long as the money
or funds are expended in accordance with the union constitution or other
governing union law for purposes traditionally considered proper to fur
ther legitimate trade-union objectives. Nevertheless, in many instances
this section will probably necessitate some revision of union constitutions
and bylaws or at least bring about appropriate resolutions by the gov
erning bodies of the union.



FEDERAL -STATE JURISDICTION
Gerard D. Retlly*

I
History and Background

The dividing line between federal and state jurisdiction, the authority
of the National Labor Relations Board to delegate its decision-making
power in representation cases to regional directors, and the voting rights
of replaced economic strikers are problems which came to the fore during
the administration of Title I of the Taft-Hartley Act.1 The solution of
fered by the Eighty-Sixth Congress is found in sections 701(a), 701(b)
and 702 of Title VII of the new Act.2
The history and background of each of these provisions are quite dif

ferent. The only common denominator seems to be that in each instance,
Congress vested the Board with rulemaking power to give full meaning
to the scope and operation of the amendment. From the standpoint of
substantive law, the change embodied in section 701(a)3 is the most sig
nificant.

Summarized briefly, section 701(a) authorizes the Board by rule of
decision or by published rules to decline jurisdiction over any dispute
involving "any class or category of employers" where, in the opinion of
the Board, the effect of such dispute on commerce is not sufficiently sub
stantial to warrant its exercising jurisdiction. It then permits state and
territorial agencies and courts to assume jurisdiction with respect to

disputes the Board has declined to entertain.
The enactment of this subsection marks a long-overdue reform. It

represents a congressional solution to a problem which had plagued
litigants in the labor relations field for several years�the difficulty of

finding a forum which would grant relief in the borderline area of inter
state and intrastate commerce.
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1 Labor Management Relations Act, 61 Stat. 136 (1947), as amended, 29 U.S.C. �� 141-87

(1958), as amended, 73 Stat. 519 (1959).
2 Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519 [hereinafter

referred to as the Act] [Appendix I, p. 419] .

3 73 Stat. 541 (1959).
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The National Labor Relations Act, both in its Wagner and Taft-

Hartley versions, covered all unfair labor practice and representation
cases which "affected commerce." In 1935 when the NLRA was first

passed, it was assumed from the condition of Supreme Court decisions at

that time, that what Congress had in mind was not only industries in

commerce, e.g., transportation and communications, but production in
dustries like mining and manufacturing which distributed their products
in interstate markets. And indeed, after Carter v. Carter Coal Co.,4 there
was grave doubt as to whether labor relations in this second category of

enterprises could be validly dealt with in congressional legislation. It
was not until NLRB v. Jones & Laughlm Steel Corp.5 and NLRB v.

Friedman-Harry Marks Clothing Co.,6 decided on the same day, that
doubts on this score were set at rest. In the latter case, an NLRB order
to reinstate employees was enforced against a clothing company oper
ating solely in Virginia but buying materials and selling finished products
outside the state.

Within the next few years, however, the courts went so far as to hold
that a showing of interstate distribution of goods after they left the
establishment was not necessary to bring a company within the scope of
the Wagner Act�evidence that some of the goods handled or processed
by a company that had a purely local market originated at some time
in another state was deemed sufficient.7 This blurring of the traditional
line of demarcation between interstate and intrastate commercial activity
thus led to the inevitable conclusion that even local traction companies,
local utilities, retail and service establishments, were within the juris
diction of the Board. In order to protect itself from being swamped, the
Board in the early 1940's, generally by instructions to regional directors,
abstained from issuing complaints or entertaining election petitions in
certain classes of cases, the construction and hotel industries being out
standing examples.
In states like New York where local "Wagner Acts" were in force, the

Board entered into understandings with state boards8 pursuant to which
the latter even took jurisdiction over some companies with a strong in-

4 298 U.S. 238 (1936).
6 301 U.S. 1 (1937).
6 301 U.S. 58 (1937).
7 See Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938).
8 Appendix, pp. 784-97, Bethlehem Steel Co. v. New York State Labor Relations Bd

330 U.S. 767 (1947).
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terstate flavor, e.g., newspapers, banks and insurance companies, to say
nothing of hotels, restaurants and retail establishments.9
During the Wagner Act period the authority of state boards to enter

tain representation and unfair labor practice cases and the authority of
state courts to grant injunctive relief to employers against violence,
stranger picketing, secondary boycotts and the like, was not challenged
on the ground that Congress had completely occupied the labor law field
in any litigation which reached the Supreme Court. The only judicial
limitation placed on the exercise of state authority was that local legis
lation should not, so far as businesses which affected commerce were

concerned, impair rights created by the Wagner Act.10 Thus, state laws
not in conflict with the national act were regarded as valid.11
It was not until the Taft-Hartley amendments of 1947 that any activ

ities of labor organizations were denned as unfair labor practices. Several
of these prohibitions, such as violent picketing, strikes to induce em

ployers to commit unfair labor practices, recognition picketing, and sec

ondary boycotts, covered the very type of union conduct that in some

states was prohibited by statute or gave rise to a cause of action under

the traditional principles of equitable relief against torts.
In defending unions in state courts in such actions, resourceful counsel

succeeded in almost every type of case�except those involving violence
�in developing a new federal judicial theory of the act, viz., that Con
gress had meant to preempt the whole field of union-management rela
tions, and therefore state courts and state boards no longer had con

current jurisdiction to grant relief.12 In the meantime, however, the

federal Board, contrary to the advice of its late general counsel, Robert

9 In re Victory Chain, Inc., 17 N.Y.S.L.R.B. 608 (19S4) (retail establishments) ; see

Potoker v. Brooklyn Eagle, Inc., 2 N.Y.2d 553, 141 N.E.2d 841 (19S7) (newspaper);
Cosmo's Drive Inn, Inc. v. Townsend, 7 Misc. 2d 239, 165 N.Y.S.2d 422 (Sup. Ct. 1957)

(restaurant) ; Bank of Yorktown v. Boland, 172 Misc. 885, 16 N.Y.S.2d 756 (Sup. Ct.

1940) (bank) ; Metropolitan Life Ins. Co. v. New York State Labor Relations Bd., 168

Misc. 948, 6 N.Y.S.2d 775 (Sup. Ct. 1938) (insurance company).
10 See Allen Bradley Co. v. Local 3, Int'l Bhd. of Elec. Workers, 325 U.S. 797 (1945) ;

Hill v. Florida ex rel. Watson, 325 U.S. 538 (1945) ; cf. Thomas v. Collins, 323 U.S. 516

(1945).
n Allen Bradley Co. v. Local 3, Int'l Bhd. of Elec. Workers, 325 U.S. 797 (1945);

Davega-City Radio, Inc. v. State Labor Relations Bd., 281 N.Y. 13, 22 N.E.2d 145 (1939) ;

cf. Bethlehem Steel Co. v. New York State Labor Relations Bd., 330 U.S. 767 (1947).
12 Garner v. Teamsters Union, 346 U.S. 485 (1953) ; Plankinton Packing Co. v. Wis

consin Bd., 255 Wis. 285, 38 N.W.2d 688 (1949), rev'd per curiam, 338 VS. 953 (1950).
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N. Denham, adopted the view that the Board was still free to decline to

entertain cases involving employers whose dollar volume of business in

interstate commerce was relatively small.

During the period in which Paul Herzog was chairman, the Board for

the first time in a series of decisions developed certain yardsticks in

terms of out-of-state inflow and outflow which varied from one industry
to another. After Guy Farmer succeeded him as chairman, these stand
ards were revised with a view to keeping the case load of the Board
within manageable proportions. The same technique was adopted, i.e.,
a series of decisions, except that the holdings were embodied in a single
document and published in the form of a press release.

After the doctrine of federal preemption had been authoritatively
established by the Supreme Court in Garner v. Teamsters Union,13 there
was still a conflict of opinion in the lower courts14 as to whether a com

pany whose volume of business was too small to bring it within the juris
dictional standards of the federal Board could be a respondent in an

action commenced by a union before a state court or administrative

agency, or whether such an employer was entitled to relief in the state
courts when confronted with an illegal strike, boycott or picket line. It
was not until 1957 that the Supreme Court determined this question.
Then, in Guss v. Utah Labor Relations Bd.15 the Court held that a union
on whose charge the Board had refused to act because of the nature of
the employer's business was not entitled to obtain enforcement of an

order of the Utah Labor Relations Board. On the same day, the Court
also vacated state court injunctions obtained by a retail meat market in

Ohio,16 and a retail lumber yard in California.17 The Court acknowledged
that its decisions had created a no man's land, but attributed the respon
sibility for this situation to the failure of the Board to exercise its full
statutory jurisdiction and suggested either that the Board change its
ways or that Congress enact remedial legislation.18

13 346 U.S. 48S (1953).
14 Compare Albert Satin, Inc. v. Local 445, Int'l Bhd. of Elec. Workers, 34 L.R.RM.

2258 (1954), with Universal Car & Serv. Co. v. International Ass'n of Machinists, 35
L.R.RM!. 2087 (1954).

15 353 U.S. 1 (1957).
16 Amalgamated Meat Cutters v. Fairlawn Meats, Inc., 353 U.S. 20 (1957).
17 San Diego Bldg. Trades Council v. Gannon, 353 U.S. 26 (1957).
18 Guss v. Utah Labor Relations Bd., 353 U.S. 1, 11 (1957).
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II

Alternative Congressional Solutions

On the heels of these decisions, bills were introduced in the Eighty-
Fifth Congress to cure this situation by eliminating the jurisdictional
vacuum. Generally speaking, these bills fell into three categories:
(1) The Ives-Watkins bills19 which would validate the current prac

tices of the Board in declining jurisdiction over certain cases but empower
the states to act in those areas the Board had seen fit to decline;
(2) The Smith-McClellan bill20 which provided general legislation

limiting the doctrine of federal preemption by declaring that no federal
law should be interpreted as excluding concurrent action under state laws
unless Congress had expressly said that the particular act was intended
to occupy the field; and

(3) The Kennedy-Ives bill21 which required the Board to entertain
all cases within its statutory jurisdiction.
In the 1958 session the Administration recommended the Ives-Watkins

approach, but a majority of the Senate Labor Committee preferred the

Kennedy-Ives bill. This measure, which had the support of labor unions,
was the one that passed the Senate. In the House, however, the Smith-
McClellan bill, reflecting a definite states' rights philosophy, was passed
by a substantial majority, only to be recommitted by one vote when it
was brought up in the Senate. Two days earlier the House had voted
down the Kennedy-Ives bill. Thus, Congress adjourned in 1958 without

being able to agree on any of the proposals advanced to cure the no-

man's-land situation.

Early developments in the Eighty-Sixth Congress indicated that the
same deadlock might recur. The Senate, apparently impressed by Chair
man Leedom's testimony that the extreme approach of the Kennedy-
Ives bill would place an impossible case load on the Board, and also by
the fact that the Board had amended its jurisdictional standards so as

to bring many more employers within its jurisdiction, included in the

Kennedy-Ervin bill the Prouty amendment making some concession to

the view that the states should have some jurisdiction.
The revised Kennedy-Ervin bill22 permitted state agencies, other than

courts, to exercise jurisdiction over cases the Board declined to take,

19 S. 1772, S. 1723, 85th Cong., 1st Sess. (1957).
20 H.R. 3, 86th Cong., 1st Sess. (1959).
21 S. 3974, 85th Cong., 2d Sess. � 602(a) (1958).
22 S. 1555, 86th Cong., 1st Sess. � 601 (1959).
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provided however, that the state agency would apply only the federal

act, would be bound by Board and federal court interpretations, and

would enforce its orders only by filing petitions in the federal courts.

Clearly this was not a scheme that would appeal to any states-righter.
Moreover, it was subject to the reproach of partisanship toward labor

organizations because by expressly excluding state courts from the pic
ture, it barred small employers whose businesses were being ruined by
illegal strikes or boycotts from any efficacious judicial relief.
In the meantime the House again went in the opposite direction by

passing the Smith-McClellan bill. This bill had originated in the House

Judiciary rather than the House Labor Committee. When the labor com
mittee reported out its bill it brashly ignored the evident majority sen

timent in the House by revising the Kennedy-Ervin bill so as to require
the Board to assert jurisdiction over all disputes.23 It sought to meet the
consideration that such drastic action would overload an already heavily
burdened Board by including another provision granting the Board

plenary authority to delegate all its powers with respect to the disposition
of representation cases to regional directors.

Ill
Problems of Interpretation

This impracticable and partisan approach to the no-man's-land prob
lem was probably one of the major factors which induced the House to

substitute the Griffin-Landrum bill24 for the Elliott measure. The version
on jurisdiction that emerged from conference and has now become section

701(a) of the new Act was essentially the Griffin-Landrum proposal with
but one concession made to the Senate point of view. This is the sentence
which provides that the Board "shall not decline to assert jurisdiction
over any labor dispute over which it would assert jurisdiction under the
standards prevailing upon August 1, 1959."
When the conference report was submitted the only major attack upon

this solution of the no-man's-land problem in either house came from
Senator Morse.25 As he, with Senator Langer, comprised a minority of
two who voted against Senate enactment of the conference bill, his re

marks scarcely constitute any expression of congressional intent. Never
theless, since he was obviously briefed extensively by persons having

23 H.R. 8342 (Elliott bill), 86th Cong., 1st Sess. � 701(a) (1959).
24 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 701 (1959).
25 105 Cong. Rec. 16371 (daily ed. Sept. 3, 1959).
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some technical knowledge of the NLRA, certain of his criticisms deserve
comment.
Senator Morse' first point was that the language of the section betrayed

a lack of understanding of Board procedure by referring to jurisdiction
being declined over "labor disputes" rather than over representation or
unfair labor practice proceedings.26 As a matter of semantics, the Sen
ator's point is perhaps well taken, for, of course, the Board has never
had jurisdiction over every type of labor dispute. This, however, does
not detract from the clear meaning of the section, for Mr. Chief Justice
Warren, the author of the Guss and Fairlawn opinions, used the term
"labor disputes" in describing the Board's jurisdictional standards in
those decisions.27
Senator Morse also contended that, because of the complexity of the

Board's own promulgated standards, state boards and state courts might
conceivably have difficulty in ascertaining whether or not a particular
employer was in the category over which the Board had relinquished
jurisdiction.28 He mentioned the fact that under current decisions of the
Board, it would always entertain a complaint against an employer no

matter how small his operations may be, if he refuses to disclose the
records of his transactions in interstate commerce.29 The Senator noted
that the Board had one standard in complaint cases against individual
employers and a different one in secondary-boycott cases.30 In the latter
situation the Board computes the total interstate business of the primary
and secondary employers in determining whether the case meets its

jurisdictional standards.
Adverting to these and other assertedly incongruous aspects of the

current Board standards, the Senator reached the conclusion that it was
for the Board rather than for the state courts to make the initial de
termination as to whether in any particular dispute the Board would
decline to assert jurisdiction. He went on to say that he could "hardly
conceive of any possible method of administering this provision under

any other reading."31 It is submitted that in this respect, the Senator's

reading of congressional intent is palpably erroneous, for his theory, if
adopted, would be well calculated to sabotage this feature of the Act.

26 Id. at 16391.
27 3S3 U.S. 1, 4 (1957); 353 U.S. 20, 23 (1957).
28 105 Cong. Rec. 16392 (daily ed. Sept. 3, 1959).
29 Ibid.
30 Ibid.
31 Ibid.
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It is plain that the language empowering the Board to act by published
rules adopted pursuant to the Administrative Procedure Act32 as well as
the language relating to any "class or category of employers"33 was put
into the bill to avoid the necessity of requiring a Board ruling on each
case. This choice of words obviously meant that the Board should collate
its jurisdictional rules into one public document and hence make it un

necessary for a litigant before a state court or a state agency to show
that this particular case was one in which the Board had declined to act.

The only real question the wording of this subsection leaves in doubt
is the problem of which party in a state proceeding has the burden of

proving the jurisdiction of that tribunal. So far as judicial proceedings
are concerned, it is assumed that in a state court of general jurisdiction
the defendant would have the burden of showing that the case was not

properly there. Possibly this could be done by showing that the business
of the employer, irrespective of whether he is the plaintiff or the de

fendant, has some effect on interstate commerce and therefore falls within
the statutory scope of the federal act. His adversary would then have the
burden of going forward and showing that the Board under its published
rules would decline jurisdiction notwithstanding. This, however, should
not be a very heavy burden, for the Board, if it complies with the Ad
ministrative Procedure Act, would normally announce its jurisdictional
standards in the Federal Register, thus enabling state courts to take
judicial notice of them.
Of course, if there are factual issues involved as to the application of

these standards to the particular litigant, the trial court would have to
resolve the issue in the first instance. As the issue is one presenting a

federal question, it is conceivable that the ultimate resolution of the
matter on appeal would depend upon the action of the Supreme Court.
But under the doctrine of Amalgamated Clothing Workers v. Richman
Bros. Co.,S4 it would not seem to be the type of question a state court
could be prevented from considering by the injunction of a lower federal
court.35

32 60 Stat. 237 (1946), S U.S.C. �� 1001-11 (19S8).
33 � 701(a), 73 Stat. 541 (1959).
34 348 U.S. 511 (1955).
36 On November 8, 1959 the Board issued a release drawing attention to amendments

to its Rules & Regulations dealing with this problem. The Board reaffirmed its juris
dictional standards prevailing on August 1, 1959, thus enabling litigants before state
courts or state agencies to know the kind of cases with respect to which the Board dis
claims jurisdiction. It did, however, publish a procedure for obtaining formal advisory
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A sounder criticism of section 701(a)�a point also made by Senator
Morse36�is that the range of discretion given the Board in declining to
take jurisdiction is so broad as to preclude judicial review. At least this
is apparently what the Senator meant when he contended that the lan
guage of the Act made the Board's opinion unreviewable, for obviously
rules under the Administrative Procedure Act and decisions of the Board
are subject to statutory judicial review. But in situations where the
standard is vague, judicial review is not very helpful to the aggrieved
party.
Under such circumstances if Schechter Poultry Corp. v. United States37

and Panama Rej. Co. v. Ryan33 still have any vitality, this broad delega
tion of congressional authority in the delicate field of federal and state

jurisdiction may present some constitutional problems. Had the con

ferees not been so divided on ideological grounds, a wiser approach
would have been to have written specific standards into the Act. Cer
tainly the public interest would not suffer had Congress excluded from
the Act entirely, retail establishments, service industries and public
utilities subject to state regulation, thus leaving the Board to devote its
attention to such industries as transportation, mining and manufacturing
which have a substantial effect on interstate commerce.

IV

Delegation of Power to Regional Directors

One of the paradoxes in section 701 is the inclusion in subsection (b)
of a sentence authorizing the Board to delegate to its regional directors
its authority to determine appropriate bargaining units and other ques
tions of representation, to direct elections, and issue certifications, sub
ject to the power of the Board on petition to review the action of a re-

opinions. The new regulations permit parties to state proceedings or the state agency or

the court itself to secure such formal opinions by filing a petition setting forth the names

of the parties to the proceeding, its docket number and general nature, the commerce

data involved, and the findings, if any, of the state tribunal. The last provision suggests
that the Board may be asserting a monitorial role over state proceedings. If so, this

regulation is highly questionable. More likely, however, since resort to advisory proceed
ings is purely optional, the regulation was intended to provide an avenue for obtaining
advice in borderline cases not explicitly covered by the published "standards." NLRB

Release No. 639 (Nov. 8, 19S9).
36 10S Cong. Rec. 16392 (daily ed. Sept. 3, 1959).
37 295 U.S. 495 (1935).
38 293 U.S. 388 (1934).
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gional director.38 The adoption of this provision by the conferees was

one of the most ill-considered actions in the tortuous course of this legis
lation in Congress.
As has been stated, this provision was first included in the Elliott bill,

the measure reported by the House Labor Committee. The provision has
some color of justification in the framework of that bill. As the Elliott
bill compelled the Board to take all cases within its statutory jurisdiction,
this plan was devised as a means of relieving the Board members of part
of their decisional case load. But this subsection was stricken along with
others when the House voted up the Griffin-Landrum substitute. Thus,
this proposal was neither in the House nor Senate bills when the con

ference convened and under the conference rules should not have been
entertained. It has no logical connection with the first part of section
701 which was intended to approve the Board practice of keeping its
case load from becoming too formidable by declining jurisdiction over

small employers. Nevertheless, as no one in either chamber made a point
of order against it, this proposal in the conference report became law.
When this provision was part of the Elliott bill its proponents justified

it on the ground that it would reduce the time between the filing of a

petition and the ultimate order in a representation case. It is extremely
doubtful whether it will have this effect, however, for except in recogni
tion-picketing cases, all the other provisions in section 9 remain in effect,
i.e., the requirement for a hearing in all cases and the inability of the
hearing officer to make recommendations.40 This latter provision seems

to indicate that the regional director himself may not conduct a hearing.
Moreover, the provisions for discretionary review would seem to bar the
possibility of speedy handling of any case unless a regional director were
so arbitrary as to proceed with an election before the Board had an oppor
tunity to pass upon a petition for review.
It should be remembered that regional directors are not officers ap

pointed by the President with the advice and consent of the Senate. Thus,
any blanket delegation of authority to them in the important field of

39 On November 9, 1959 the Board announced that it was delegating to NLRB regional
directors authority to conduct representation elections in recognition- and organizational-
picketing cases pursuant to section 701. Where the regional director finds no substantial
issue involved, he may conduct elections without a prehminary hearing; but in cases where
there are substantial issues to be resolved, the new Rules authorize the regional director
to conduct a hearing to assemble evidence on the issues. In such cases, the Board will
determine whether an election should be held. NLRB Release No. 640 (Nov. 9, 1959).40 Labor Management Relations Act � 9(c)(1), 61 Stat. 144 (1947), 29 USC � 159(c)
(1) (1958) [Appendix II, p. 427],
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decision-making is a delegation of quasi-judicial power to individuals
whose qualifications have not been passed upon by the senior legislative
body. Any complete delegation of authority could mean wide diversity
in practice and rules of decision throughout the country.
At a recent meeting of the Labor Law Council of the American Bar

Association both union and management practitioners were deeply dis
turbed by this subsection. There was general recognition among these
lawyers that the Board should not get bogged down with frivolous cases

which present no real issue. It was recommended, however, that any
delegation by the Board should be extremely limited, confined possibly
to units which had already been fixed by prior contract or certification,
and that the Board itself should reserve the power to make initial de
cisions in all cases presenting substantial issues of contract bar, craft
severance and classifications.

V

Rights of Economic Strikers

Section 70241 of the new Act is a partial repealer of section 9(c)(3)
of the Taft-Hartley Act which was added to section 9 of the Wagner Act
so as to render replaced economic strikers ineligible to vote in a Board
election. During the abortive effort of 1949 to repeal the Taft-Hartley
Act, this particular provision was the subject of violent attack by union
witnesses sparked by a labor editor of the magazine Business Week who
was subsequently exposed by the McClellan Committee as having a secret

retainer from the Teamsters Union. Nevertheless, the Eisenhower Ad
ministration at an early date characterized this provision as a "union

busting" device and in repeated messages has urged its repeal. The
Democrats in the Senate Labor Committee were quick to respond to

this cue.

Actually, this controversial provision of the Taft-Hartley Act did not

stem from any strike-breaking philosophy on the part of the managers
of that legislation. Under the Wagner Act the Supreme Court in NLRB
v. Mackay Radio & Tel. Co}2 held that an economic striker who was

replaced in an effort by the employer to carry on business had no right
to reinstatement as an employee. Yet the Board persisted, since its repre
sentation decisions were not subject to judicial review, in the absurd

policy of permitting such replaced strikers to vote. This resulted in one

41 73 Stat. 542 (1959).
42 304 U.S. 333 (1938).



1959] Federal-State Jurisdiction 315

case, Columbia Pictures Corp.,43 in the paradox of certification of a union
for which none of the present employees had voted, all of them being
represented by a rival labor organization.
The purpose of this provision was so distorted that its repeal received

bipartisan support in the Senate. In the House the Griffin-Landrum bill

proposed an alternative, a provision that in an economic strike, no elec

tion could be directed on a petition by an employer for a period of one

year after the strike began.44 In conference the House deferred to the
Senate language which was a sentence giving replaced strikers a right to
vote under such regulations as the Board should prescribe. The House

did insist that the right of the Board to permit replaced economic strikers
to vote should be limited to elections conducted within one year of the
commencement of the strike.
Thus far, the Board has not issued any regulations on this subject nor

has it sought advice from bar associations, labor organizations or trade
associations with respect to the form such regulations should take. Con

sequently, it appears that the Board contemplates implementation of
this amendment on a case-to-case basis. Such a course of action, however,
would not seem to reflect the intent of Congress. Inasmuch as the new

Act provides that the issuance of all regulations under it should conform
to the rulemaking sections of the Administrative Procedure Act, the cor

rect procedure would seem to be for the Board to publish tentative rules
with respect to the eligibility of replaced strikers and to solicit comment
on them. The adoption of such a course would avoid the possibility of
developing a body of inconsistent law based upon the peculiarities of
particular cases.

43 64 NX.R.B. 490 (1945).
44 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 703 (1959).



SECTION 701 AND THE STATE COURTS:
WHAT LAW TO BE APPLIED?

Plato E. Papps*

Introduction

Until recently, the notion that a state court or agency could, in any
activity either "protected or proscribed" under federal labor legislation,
intrude its jurisdiction in a "labor dispute affecting commerce" within the

meaning of such legislation would have been unequivocally rejected. Pre

sumably, this problem is to be laid to rest by section 701(a) of the new

Act.1
Section 7 of the National Labor Relations Act gives to each employee

seven federally protected rights.2 Until the new amendments to the

NLRA, it was thought that resolution of questions affecting such rights
was one primarily entrusted to the National Labor Relations Board,
and an area in which the states, their courts and agencies, could not

impinge�even where the NLRB had declined jurisdiction because the

employer's operations were not within the standards the Board had
established. This possibility of a "vast no-man's-land subject to regula
tion by no agency or court" stemmed from the Supreme Court's inter

pretation in Guss v. Utah Labor Relations Bd.,3 of the proviso to

section 10(a).4 The Court held that the power to prevent any person
from engaging in any unfair labor practice resided in the National
Board and any state agency to whom the Board formally ceded juris
diction.6 The predicate of a cession agreement was a state law consistent
with the federal act and the Board was the exclusive judge of consistency.6
In those areas of activity which the federal act did not encompass, the

state courts were free to exercise their jurisdiction and apply their law.

* General Counsel, International Association of Machinists; LL.B., Columbus Law

School; Member of the Bar of the District of Columbia; Member of the Senate Labor

Committee Advisory Panel; Co-chairman of the NLRB Practice and Procedure Com

mittee of the Labor Law Section of the American Bar Association.
1 Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519 [hereinafter

referred to as the Act] [Appendix I, p. 419].
2 National Labor Relations Act (Wagner Act) � 7, 49 Stat. 452 (1935), as amended,

29 U.S.C. � 157 (1958).
3 353 U.S. 1, 10 (1957).
* Labor Management Relations Act (Taft-Hartley Act) � 10(a), 61 Stat. 146 (1947),

as amended, 29 U.S.C. � 160(a) (1958).
6 353 U.S. 1 (1957).
6 Amalgamated Meat Cutters v. Fairlawn Meats, Inc., 353 U.S. 20, 23-24 (1957).
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However, as the Court pointed out in San Diego Bldg. Trades Council v.

Garmon, "when an activity is arguably subject to � 7 or � 8 of the

Act, the States as well as the federal courts must defer to the exclusive

competence of the National Labor Relations Board if the danger of

state interference with national policy is to be averted."7 Furthermore, a
mere declination of jurisdiction by the Board did not open the gates for

the state courts, for the Garmon Court added that "in the absence of the

Board's clear determination that an activity is neither protected nor

prohibited or of compelling precedent applied to essentially undisputed
facts, it is not for this Court to decide whether such activities are subject
to state jurisdiction."8
Section 701(a) of the new Act, an amendment to section 14 of the

NLRA, purportedly mitigates the effect of the Guss decision. Excluding
a category of disputes over which the Board must assert jurisdiction,9
it provides generally that the Board may decline jurisdiction and when
the Board has done so, the state agencies and courts may assume jurisdic
tion. However, does the exercise of discretion by the Board in declining
jurisdiction, standing without a cession agreement�and that is what
the amendment permits the Board to do�automatically give to the
states the right to assume jurisdiction over a "labor dispute affecting
commerce" within the meaning of section 2(6) and (7)?10 Assuming,
without conceding, that it does: Are the States free to decide the "dispute"
in any manner inconsistent with these federally protected and federally
guaranteed rights under section 7? It is suggested that they are not.

While concededly Congress intended to eliminate no-man's-land cases

to enable someone to decide the dispute, Congress neither saw fit to
amend the definitions of "commerce," "affecting commerce," or "labor

7 359 U.S. 236, 245 (1959).
8 Id. at 246.
9 � 701, 73 Stat. 542 (1959).
10 � 2(6), (7), 49 Stat. 450 (1935), as amended, 29 U.S.C. � 152(6), (7) (1958).
Section 2(6) provides: "The term 'commerce' means trade, traffic, commerce, trans

portation, or communication among the several States, or between the District of Co
lumbia or any Territory of the United States and any State or other Territory, or

between any foreign country and any State, Territory, or the District of Columbia, or
within the District of Columbia or any Territory, or between points in the same State but
through any other State or any Territory or the District of Columbia or any foreign
country."

Section 2(7) provides: "The term 'affecting commerce' means in commerce, or burdening
or obstructing commerce or the free flow of commerce, or having led or tending to lead
to a labor dispute burdening or obstructing commerce or the free flow of commerce."
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dispute" nor to amend the proviso to section 10(a).11 With such
amendments, Congress could have laid to rest this troublesome problem.
Was this omission haste or oversight? The long legislative hearings,
the debates and the post-statutory reports, would not support that con
clusion. What then did Congress mean when it said, "the Board, in its
discretion, may . . . decline to assert jurisdiction over any labor dispute,
where, in the opinion of the Board, the effect of such labor dispute on

commerce is not sufficiently substantial to warrant the exercise of

jurisdiction"?12
The Scope of the NLRA

It is suggested that Congress clearly intended to establish concurrent

jurisdiction in this area. Thus, while the Board has statutory or legal
jurisdiction, and may now decline its jurisdiction in a case, it cannot

waive rights of employees guaranteed under section 7 of the NLRA. For

Congress clearly did not grant to the Board discretion to waive rights
of employees�only jurisdiction.
In other words, Congress wanted the scope of the NLRA to continue

to encompass all labor disputes affecting commerce. The Supreme Court
had already declared that in passing the act Congress exercised its

powers under the commerce clause to the fullest.13 In passing the new

Act, Congress purposefully failed to amend the language of section 2(6),
(7) and (9), for it was seeking to avoid the obvious situation that would
stem from detailed definitions. If Congress defined the terms "affecting
commerce," "commerce," or "labor dispute," it would curtail the sweep
of the federal act and, perforce, all those situations not so encompassed
would properly fall within the scope of state law. The reach of the Board's
statutory jurisdiction is coincident with the reach of the act.14 However,
the scope of section 7 rights provided and guaranteed by the NLRA

11 Section 10(a) provides: "The Board is empowered, as hereinafter provided, to pre
vent any person from engaging in any unfair labor practice (listed in section 8 of this

title) affecting commerce. This power shall not be affected by any other means of

adjustment or prevention that has been or may be established by agreement, law, or

otherwise: Provided, That the Board is empowered by agreement with any agency of any

State or Territory to cede to such agency jurisdiction over any cases in any industry . . .

even though such cases may involve labor disputes affecting commerce, unless the pro
vision of the State or Territorial statute applicable to the determination of such cases

by such agency is inconsistent with the corresponding provision of this subchapter or has

received a construction inconsistent therewith." (Emphasis added.)
12 � 701(a), 73 Stat. S41 (1959).
13 NLRB v. Fainblatt, 306 U.S. 601, 606-07 (1939).
14 See � 10(a), supra note 11.
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is not coincident with the limited area in which the Board, through the
use of its discretion, decides to act. There is then an area in which the
section 7 rights exist but which have not been enforced by the Board
and which the states were precluded from enforcing by virtue of the
Guss decision.
If the amendment to section 14 contained in section 701(a) of the

new Act removes the problem of Guss, then the clear intent of Congress
to vest concurrent jurisdiction in the states over "any class or category
of employers, where, in the opinion of the Board, the effect of such
labor dispute on commerce is not sufficiently substantial to warrant
the exercise of its jurisdiction"15 should be recognized. It is important
to stress that, although their effect on interstate commerce is not
substantial by the standards of the Board, the labor disputes over

which the state agencies and courts are empowered to exercise jurisdiction
do affect commerce within the meaning of section 2(6) and (7) of the
NLRA. These disputes are not limited to an effect on intrastate commerce
�disputes clearly within the purview of state law and only state law.
Thus, the dispute the state agency or court is now empowered to hear
is one arising under the federal act and carries with it all the ramifications
and implications of the federal law. It is therefore suggested that when
a state agency or court assumes jurisdiction over a "labor dispute"
which the Board has declined to hear, it cannot decide the dispute in a

manner inconsistent with or in derogation of the federal act and the
rights conferred on employees. Rather, it must interpret and apply
the federal statute in a manner not inconsistent with "rules of decision"
or "published rules" of the NLRB.
Support for this proposition can be found in the Second Employer's

Liability Cases.19 In one of these cases, a compensation case, the
Connecticut courts applied the State's common-law rules of liability
contrary to the federal act and held that Congress could not require
a state court to grant a remedy which local law did not permit.17 The
Connecticut courts further held that enforcement of the federal act was
contrary to the public policy of the State.18 This decision was overruled
by the Supreme Court.19 The Court held, on the basis of national

16 � 701(a), 73 Stat. 541 (1959).
16 223 U.S. 1 (1911).
� Mondou v. New York, N.H. & H.R.R., 82 Conn. 373, 73 Atl. 762 (1909), rev'd, 223

U.S. 1 (1911).
18 Id. at 375, 73 AU. at 763.
19 Mondou v. New York, N.H. & H.R.R., 223 U.S. 1 (1911).
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supremacy, "that rights arising under the act may be enforced as of
right, in the courts of the States when their jurisdiction, as prescribed by
local laws, is adequate to the occasion."20
The Federal Employers' Liability Act,21 the application of which was in

issue in these cases, did not contain specific statutory language declaring
occupation of the field. However, from the nature of the subject matter,
there would be little doubt that state statutes would have to give way.
The Court stated succinctly: "And now that Congress has acted, the laws
of the states, in so far as they cover the same field, are superseded,
for necessarily that which is not supreme must yield to that which is."22
The new rights could be enforced in the state courts, for the statute

specifically granted concurrent jurisdiction to the state courts 23 Simi
larly, the NLRA did not declare occupation of the field, but the broad

language of the statute and the purpose of labor legislation itself leave
little doubt. Indeed, it has been the attitude of the Court, clearly ex

pressed on numerous occasions, that this is an area in which the federal

government has a dominant interest24 and that the need for uniformity
is paramount.25 In precluding the exercise of state jurisdiction, even

when the state court applied federal law 26 the Court considered the
investiture of primary jurisdiction in the NLRB as conclusive evidence
of the congressional intent that federal law be uniformly applied.27
Unfortunately, the Board could not cope with this assignment and, prior
to the Taft-Hartley amendments, adopted the practice of declining
jurisdiction over disputes local in nature which state courts entertained

applying state law.28 Congress reacted by enacting the proviso to

20 Id. at 59.
2i 35 Stat. 65 (1908), as amended, 45 U.S.C. �� 51-59 (1958).
22 223 U.S. at 55; accord, Southern Ry. v. Reid, 222 U.S. 424 (1912); Northern

Pac. Ry. v. Washington, 222 U.S. 370 (1912) ; Gulf, Colo. & S.F. Ry. v. Hefley, 158 U.S.

98 (1895); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).
23 � 6, 36 Stat. 291 (1910), 45 U.S.C. � 56 (1958), amending 35 Stat. 65 (1908). See

Clafin v. Houseman, 93 U.S. 130 (1876).
24 Cf. Pennsylvania v. Nelson, 350 U.S. 497 (1956) ; Rice v. Santa Fe Elevator Corp.,

331 U.S. 218 (1947). In these cases the federal interest was held to be of sufficient

importance to justify preemption.
25 San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959) ; Guss v. Utah

Labor Relations Bd., 353 U.S. 1 (1957) ; Garner v. Teamsters Union, 346 U.S. 485 (1953).
26 San Diego Bldg. Trades Council v. Garmon, supra note 25.
2-! Guss v. Utah Labor Relations Bd., 353 U.S. 1 (1957).
28 See Jenkins, Problems of Federal-State Jurisdiction in Labor Relations, 31 Rocky

Mt. L. Rev. 315 (1959).
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section 10(a) of the NLRA so as to insure the application of federal

law. True, the Board was authorized to cede jurisdiction to a state agency
if the state statute was consistent with the corresponding provisions of

the federal act or had received a construction consistent therewith, but
no cession agreement was ever effectuated. This policy gave rise to the

possibility of a no man's land.
Section 701(a) of the new Act was adopted to rectify this problem.

However, Congress' attempt to provide a forum for all labor disputes
does not evidence an abdication by Congress of its desire to see federal
law applied. It is inconceivable that Congress, in its efforts to rectify
the Guss decision, should leave those workers involved in disputes over

which the Board declines jurisdiction without a remedy. State law, both
statutory and common, does not provide in some cases or adequately
preserve in others the federal rights. If these section 7 rights are to be

protected, section 701(a) must be construed as vesting the state courts

and agencies with concurrent jurisdiction to apply the federal law.
The legislative history does not preclude this approach. Attached

to the Senate bill29 was the Prouty amendment which provided that state
agencies, and only state agencies, were to assume jurisdiction following
a declination by the Board and that these agencies were to apply the
federal act, enforcible and reviewable in the federal courts.30 The House
bill which allowed the state courts or agencies to assume jurisdiction
following a declination did not specify which law the state agencies or

courts should apply.31 The Prouty amendment was defeated in the
conference committee.32 The House version prevailed with the additional
provision that the Board could only lower its jurisdictional standards in
the future.33 At first blush, it would seem that the defeat of the Prouty
amendment indicated a congressional preference for the application of
state law by state courts or agencies when they assumed jurisdiction.
However, such a hasty conclusion is not warranted. The first problem
that the amendment attempted to solve was the availability of a forum.
The second, once a forum had been provided, was as to what law should
be applied. Rejection of the Prouty amendment resolved the first problem
by showing a congressional preference for the state courts and agencies�
the second problem was not conclusively decided. By adopting the Prouty

29 S. 1SSS, 86th Cong., 1st Sess. (19S9).
30 S. 1555, 86th Cong., 1st Sess. � 601(a) (1959).
31 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 701 (1959).
32 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 25 (1959).
33 Ibid.
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amendment Congress would have entrusted the enforcement of section 7
rights to state agencies, now largely nonexistent and likely to remain so in
critical areas. The effective way to provide a remedy for the violation
of section 7 rights required vesting jurisdiction in state courts, already
existing and possessing competent jurisdiction, and a desire to accomplish
full enforcement of these rights explains the rejection of the Prouty
amendment.

Supplementing the occupation theory of preemption whereby Congress
intended the state courts and agencies to apply federal law is the conflicts
theory of preemption.34 The dissenters in Guss considered this to be the
original intent of Congress.
Unless restricted by the proviso added to � 10(a), there is little doubt that the
states have the necessary power to act in labor controversies within their borders,
even when interstate commerce is affected, provided the Federal Government
has not occupied the field and the National Board has not taken jurisdiction.
Where the Board has declined, or obviously would decline, to take jurisdiction,
then federal power lies "dormant and unexercised." Unless the proviso stands
in their way, the States may then exercise jurisdiction since their action will
not conflict with the Board's administration of the Act. Substantive provisions
of the Act may limit the action of the States. But the States are not deprived
of all power to act.35

The dissenters were also of the opinion that the legislative history did
not warrant the majority holding that the proviso to section 10(a) evinced
a congressional intent to occupy the field. It is arguable that if section

701(a) was intended to vitiate the Guss interpretation of the proviso
to 10(a), then the view set forth above by the dissenters should prevail.
Of course, the problem will arise: When does the state action conflict

with the "substantive provisions of the Act"? It is not impossible that
in this era when the courts have found the distinction between substance
and procedure to be slight36�when the slightest procedural variance

may be construed as a substantive deficiency37�that the state courts, in

applying the state statute or common law, will be forced to adhere to the
standards of the federal act.
It is suggested therefore, that still preserved to employees are the

rights guaranteed and defined in the NLRA; and still preserved is the

expectation that state courts and agencies must interpret and apply the

34 UMW v. Arkansas Oak Flooring Co., 351 U.S. 62, 75 (1956) ; Southern Pac. Co. v.

Arizona, 325 U.S. 761, 766 (1945).
35 353 U.S. 1, 14-15 (1957) (dissenting opinion). (Emphasis added.)
86 Sibbach v. Wilson Co., 312 U.S. 1 (1941).
37 See Garner v. Teamsters Union, 346 U.S. 485 (1953).
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federal statute in a manner not inconsistent with "rules of decision"
or "published rules" of the NLRB. This is further substantiated by the
fact that nothing in the statutory language remotely suggests that the
states are free to apply their own rules or laws in a manner inconsistent
with the federal policy or statute. And, in the absence of statutory
language to the contrary, state interpretations inimical to the federally
guaranteed rights of employees will lead to even more confusion and more

litigation in this field than that which came about as the result of
preemption cases.

Delegation of Authority to Regional Directors

Section 701(b) provides for delegation of authority by the Board
to regional directors. On October 20, 1959, the Committee on NLRB
Practice and Procedure of the American Bar Association presented to the
Board its recommendations on this subject. As these views represent
the considered, but not necessarily unanimous, judgment of the members
of this committee which I co-chair, they are attached as part of this
paper.

Principles

(1) Such a delegation should be made in the interest of expedition.
(2) The objective should be to expedite cases through controlled

and reviewable delegation.
(3) Such delegation should be limited, with the object of granting

broad authority in cases in which no substantial questions of law or

fact are presented, by restricting authority to determine substantial
issues.

_ (4)^ Petitions for review should be permitted in all cases, with strict
time limits on applications for review.

(5) Review should be granted whenever:

(a) It appears, prima facie, that the director has departed from
the area of authority delegated to him; or

(b) It appears that he has departed from the Board's decisional
rules and policies or that he has established or applied a new
rule or policy.

(6) In every case in which review is granted, the election should be
stayed pending decision on the appeal.
(7) Regional authority should not extend to cases:
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(a) Where there is a substantial issue as to the composition of the
bargaining unit not clearly controlled by established Board
precedent. By way of illustration and not limitation, fringe
issues concerning individual employees or job classifications
not constituting a class or craft could be resolved within the
region;

(b) Where there is a substantial contract-bar question; and

(c) Where there is an issue of law as to statutory authority for the
action taken within the region, e.g., treatment of guards,
supervisory employees, the prohibition on more than one elec
tion each year, and the like.

Rules and regulations to carry out any delegation of authority within
the scope of these principles should first be issued as proposed rules and
regulations with the opportunity afforded thereafter to any interested
party to be heard in connection therewith before such rules and regula
tions, in their final form, are made effective.

Economic Strikers

Section 702 amends section 9(c)(3)38 of the Act so as to permit
employees who are not entitled to reinstatement and are engaged in an

economic strike, to be eligible to vote in any election conducted within
twelve months after the commencement of the strike.

The electoral rights of participants in economic strikes have been
varied. The issue arises from the right of an employer to hire permanent
replacements for those employees participating in an economic strike,
who, by virtue of such participation, are not entitled to reinstatement.
The obvious temptation to an employer is to replace his striking employees
with new workers and then petition the Board for a new election to

determine bargaining rights. The Board's original holding was to

grant the strikers voting privileges and to deprive their replacements
of similar rights.39 This was subsequently amended in Rudolph Wurlitzer
Co.40 to allow both the strikers and their replacements to vote. Section

9(c)(3) of the Taft-Hartley Act reversed the Wurlitzer holding by
denying voting rights to employees participating in an economic
strike. This provision did not have salutory effects. In the O'Sullivan

38 61 Stat. 144 (1947), as amended, 29 U.S.C. � 159(c)(3) (1958), as amended, � 702,

73 Stat. 542 (1959).
39 A. Sartorius & Co., 9 N.L.R.B. 19 (1938).
� 32 N.L.R.B. 163 (1941).
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Rubber Corporation strike the union had obtained bargaining rights
by a majority of 342 to 2. In a subsequent election held about
a year later, following an economic strike during which the company
had replaced most of the strikers, the union lost its bargaining rights
by a vote of 285 to 5. It was to rectify this type of situation that the
amendment to section 9(c)(3) contained in section 702 was passed. The
new amendment reestablishes the holding of the Wurlitzer case.
The machinery necessary to place this provision in a posture of

application is twofold. First, an economic strike must be in progress;
and second, a petition must have been filed under section 9(c)(1) of the
act. The problem of eligibility to vote within twelve months is a

consequence of the preceding requirements.
Thus, it will now be necessary for the Board to decide not only

the question of contract bar,41 the certification year in appropriate
circumstances and other related section 9 problems but also the
question of eligibility of voters where a strike is in session, as well as
the question whether the strike is "economic" in nature and not of the
unfair-labor-practice variety.
Probably the most difficult determination as to eligibility of voters

will not arise in the usual "garden variety" economic strike. It appears
that more often the issue will come about when the Board must decide
problems of when the strike began and when does the twelve-month period
toll; who is eligible to vote in an election held just prior to the twelve
month period where a run-off election is to be held subsequent thereto;
and what constitutes an eligible, as distinguished from an ineligible,
economic strike�particularly where there is misconduct and the employee
has been discharged. In the latter case, serious questions are raised
because "discharge" frequently is the subject of adversary proceedings
under section 8,42 rather than investigatory, nonadversary proceedings
under section 943 of the Act. The problem is magnified by the question
whether a "nonreviewable" determination and finding would be binding
on parties who subsequently were litigants in an unfair labor practice
proceeding, and if so, to what extent.

41 Conceivably, the situation could arise when an economic strike occurs during a mid
term opener of an agreement for negotiations of wages, and where the usual no-strike,
no-lockout clause has been waived by the parties.

42 49 Stat. 452 (1935), as amended, 29 U.S.C. � 158 (1958), as amended, �� 704(a)-(c),
705, 73 Stat. 542, 545 (1959) [Appendix II, p. 423].
43 49 Stat. 453 (1935), as amended, 29 U.S.C. � 159 (1958), as amended, �� 201(d), 702,

73 Stat. 525, 542 (1959) [Appendix II, p. 426].



326 The Georgetown Law Journal

From these examples is posed the question as to whether this particular
area had best be left to the gradual development of a decisional body
of law or to legislation and rulemaking processes. The statute is not a

prescription requiring the Board to enact regulations on this subject,
and it appears that the more sophisticated method of approach is to
leave this area to a gradual case-by-case development of the law on the
subject.



THE STATUS AND APPLICATION OF THE
SECONDARY-BOYCOTT AND HOT-CARGO

PROVISIONS
Guy Farmer*

Introduction

Many times I have been confronted with the perplexing subject of
secondary boycotts and hot-cargo agreements, both while chairman of
the National Labor Relations Board and as a private practitioner. The

problems presented by this area of the law have always been and continue
to be fascinating and complex. It was during my tenure that the Board

adjudicated the now familiar McAllister1 and Sand Door2 cases.

Something which I said in concurring in the McAllister decision

may point out the hazard of assuming that the new amendments have
at last clarified and set to rest all of the problems that have plagued the
Board and the courts in the past in interpreting and applying the sec

ondary-boycott provisions.
Section 8(b)(4) is one of the most complex provisions of the statute. It deals

with a wide range of union conduct which has been telescoped into the term

"secondary boycott," a phrase which is convenient for purposes of ready ref
erence but which provides scant guidance in the decision of particular cases (and
incidentally does not appear in the statute). Perhaps more than any other, this
is a field in which we should tread with cautious feet in our attempt to mark out
the boundaries between conduct which is permissible and that which is inter
dicted.3

It would appear that similar caution should be exercised in resolving
the complexities and the ambiguities of these new amendments. It is my
hope and expectation that in furnishing authoritative answers to the con

troversies that will arise, the Board and the courts will resist any tempta
tion to legislate in this field, or to resolve all the problems by resort to

sweeping generalizations, preconceived formulae or a priori reasoning.
While there is need for certainty and predictability in this area, there is,
* Partner, Steptoe & Johnson, Washington, D.C; A.B., LL.B., University of West

Virginia; Chairman, National Labor Relations Board, 19S3-SS.
The author acknowledges the assistance of his associate, N. Thompson Powers, in the

preparation of this article.
1 McAllister Transfer, Inc., 110 N.L.R.B. 1769 (19S4).
2 Sand Door & Plywood Co., 113 N.L.R.B. 1210 (1955), enforced sub nom. NLRB v.

Local 1976, United Bhd. of Carpenters, 241 F.2d 147 (9th Cir. 1957), aff'd, 357 U.S.
93 (1958).

3 110 N.L.R.B. at 1789.
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indeed, no substitute for a careful case-by-case interpretation and ap
plication of the new amendments. Some basic concepts would at this time
appear to be obvious but their application to variable practical situations
will only be fully understood after perhaps years of litigation and inter
pretation. Certainly, it would be foolhardy and presumptuous to attempt
to supply all these answers at this time.

I

The New Structure of Section 8(b)(4)
Before launching into the substance of the amendments, it might be

helpful to note that in the process of amending the secondary-boycott
provisions, Congress has changed the organization of section 8(b)(4)4
and inserted new subdivisions (i) and (ii). The current statute is

certainly far removed from the old Wagner Act,5 not only in terms of
substance but in complexity of form.
Section 8(b)(4) as rewritten6 is still divided into two basic parts.

Under the revised edition, section 8(b) (4) (i)7 and (ii)8 enumerate the

type of union conduct that is proscribed if an object of such conduct is

prohibited, and section 8(b)(4)(A), (B), (C) and (D) enumerate the

prohibited objects. In addition, there is a new provision, section 8(e),9
which deals directly with hot-cargo agreements. The two sections are,
of course, closely interrelated.
Section 8(b) (4) (i) revises the law pertaining to inducement or en

couragement of employees to engage in a strike or a refusal to handle

goods or perform services; and section 8(b)(4)(H) contains a new pro
hibition against threatening, coercing or restraining any person engaged
in commerce.

Section 8(b)(4)(A) to (D) specifies these illegal objects:
(A) Forcing or requiring any employer or self-employed person to join any

union or employer association or to enter into a prohibited hot-cargo agreement;
(B) Forcing any person to stop doing business with any other person or

forcing any other employer to recognize or bargain with a union unless such
union has been certified as the bargaining agent of his employees;

4 Labor Management Relations Act (Taft-Hartley Act) � 8(b)(4), 61 Stat. 141 (1947),
29 U.S.C. � 158 (1958), as amended, � 704(a), 73 Stat. 542 (1959) [Appendix II, p. 424].

5 National Labor Relations Act (Wagner Act), 49 Stat. 449 (1935), as amended, 29

U.S.C. �� 151-68 (1958).
6 � 704(a), 73 Stat. 542 (1959) [Appendix I, p. 420].
7 Labor-Management Reporting and Disclosure Act of 1959 � 704(a), 73 Stat. 542

[hereinafter referred to as the Act].
8 � 704(a), 73 Stat. 542 (1959).
9 � 704(b), 73 Stat. 543 (1959) [Appendix I, p. 420].
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(C) Forcing any employer to bargain with a union when another union has

been certified as bargaining agent; and

(D) Forcing an employer to assign particular work to a particular union or

craft or class.

The last two subsections, (C) and (D), remain unchanged from that

of the previous law.
The provisions of section 8(e) make it an unfair labor practice

both for the employer and for the union to enter into an agreement, ex

press or implied, under which the employer agrees to cease or refrain

from handling the goods of another employer or from doing business

with another person. This section renders unenforcible and void existing
agreements of the type whose execution it makes unlawful.
In addition, the new Act amends section 10(Z)10 of the Taft-Hartley

Act to make the mandatory injunction provisions applicable to section

8(e).11 It also amends section 303(a) of the Taft-Hartley Act to con

form the provisions for damage actions for injuries due to secondary
boycotts to the changes in section 8(b)(4).12 No right to damages is

specified for those injured by hot-cargo agreements.13
10 61 Stat. 149 (1947), 29 U.S.C. � 160(0 (19S8).
n � 704(d), 73 Stat. 544 (1959), amending 61 Stat. 149 (1947), 29 U.S.C. � 160(f)

(1958).
12 � 704(e), 73 Stat. 545 (1959).
13 However, apart from this Act, in the absence of union coercion, both the employer

and the union may run some risk of a treble damage action under the Sherman Act,
Allen Bradley Co. v. Local 3, Int'l Bhd. of Elec. Workers, 325 U.S. 797 (1945), although
union action in support of its own boycott has been declared to be exempt from the
antitrust laws, Allen Bradley Co. v. Local 3, Int'l Bhd. of Elec. Workers, supra; see

United States v. Hutcheson, 312 U.S. 219 (1941) ; United States v. Employing Plasterers

Ass'n, 138 F. Supp. 546 (N.D. 111. 1956). Employers have been able to defend their

participation in such boycotts when it resulted from union pressure. Galveston Truck
Line Corp. v. ADA Motor Lines, Inc., 35 CCH Lab. Cas. If 71,705 (W.D. Okla. 1958) ; Davis
Pleating & Button Co. v. California Sportswear & Dress Ass'n, 145 F. Supp. 864 (SD.
Cal. 1956) ; United States v. Employing Plasterers Ass'n, supra. Will this exemption and
defense be weakened by the new amendments which outlaw such union conduct and which
provide protection including injunctive relief for employers threatened with such pressure?
It should be noted that even the most articulate advocate of the new amendments
admitted that they did not affect the status of unions under the antitrust laws. 105 Cong.
Rec. 16420 (daily ed. Sept. 3, 1959) (remarks of Senator Goldwater). The Taft-Hartley
Act itself represented a rejection of the House-approved proposal to change that status
directly. H.R. Rep. No. 510, 80th Cong., 1st Sess. 65 (1947). Also, the Supreme Court
has refused to read antitrust implications into legislation which established a national
labor policy contrary to certain union conduct. United States v. Building Trades Council,
313 U.S. 539 (1941). The question of antitrust implications has apparently not been raised
in regard to union conduct which violated federal labor law, although there has been at
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II

Closing the Loopholes
1. Direct Pressure on Employers

There is one cohesive thread which runs throughout and ties all the
amendments together. It is clear from the legislative history and from
the amendments themselves that the governing purpose was to plug the
so-called loopholes which administrative and court interpretations had
disclosed existed in the old 8(b)(4) provision.14 Numerous statements

by members of Congress directly concerned with the legislation confirm
this purpose.15 Senator Kennedy, in reporting on the conference, stated:
"The chief effect of the conference agreement, therefore, will be to plug
loopholes in the secondary boycott provisions of the National Labor
Relations Act. There has never been any dispute about the desirability
of plugging these artificial loopholes."16
In this regard, it may be recalled that when the Taft-Hartley amend

ments were being considered in 1947, Senator Taft remarked that all

secondary boycotts were bad.17 Congress in enacting the new amend
ments seems to have proceeded on much the same premise with only a

few qualifications.18 It might be loosely said at this point in time that all

secondary boycotts are bad unless they occur in the garment industry or

perhaps on construction jobs.
least one case in which it would have provided an alternate basis of decision. I.P.C. Dis

tributors v. Chicago Moving Picture Mach. Operators Union, 132 F. Supp. 294 (ND. 111.

19SS).
14 One of the most controversial of the loopholes was that concerning hot-cargo agree

ments. In the McAllister case, I refused to agree with some of my colleagues that hot-

cargo agreements were unlawful or against public policy, and pointed out that the act

did not prohibit appeals to employers and voluntary action by one employer by agreement
or otherwise to boycott the product or services of another employer. In this respect,
I made the following comment:

Yet a voluntary act of boycott of this kind by an employer works no less a

hardship on the primary employer, on his employees, and on the general public.
While this may be characterized as a loophole in the statute, it is for Congress,
not the Board, to close it, if conduct of this character is thought to endanger
the public welfare.

110 N.L.R.B. at 1788.
15 Representative Griffin in regard to secondary boycotts remarked that "our substitute

bill is designed only to close up these loopholes." 105 Cong. Rec. 14195 (daily ed. Aug.
11, 1959).

i� 105 Cong. Rec. 16413 (daily ed. Sept. 3, 1959).
17 93 Cong. Rec. 4323 (1947).
18 In addition to the construction and garment industry exemptions, there are important

provisos dealing with primary activity, with the right of workers to refuse to cross primary
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Passing reference has already been made to the fact that the old law

was couched in terms of inducement of employees, with the result that

pressure directly applied to the employer was not prohibited. This is

changed by section 8(b)(4)(H) which makes it unlawful for a union to

"threaten, coerce, or restrain any person engaged in commerce" for an

object enumerated in section 8(b)(4). With respect to the prohibited
objects, such pressures are banned as forcing an employer to enter into
a hot-cargo agreement,19 or in the absence of agreement, boycotting any
other person.20
This obviously prohibits a union from threatening to strike or picket

for an object proscribed by 8(b)(4). However, the coercion which is

prohibited is not limited to threats of strikes.21 It probably also covers

threats of violence and physical intimidation. Does it also, as Senator
Morse suggested, encompass threats to drive a harder bargain in labor-

management negotiations or to take a firmer position on contract mat

ters?22 In addition, the scope of the provision exempting publicity other

picket lines, and with publicity about labor disputes by means other than picketing. ��
704, 70S, 73 Stat. 542, 545 (1959).

19 � 704(a), 73 Stat. 543 (1959).
2<> Ibid.
21 Does this in any way increase the protection for employers from a union's initial

refusal to supply workers? Senator McClellan, citing as an example an exclusive hiring
agreement, apparently thought that this would be one of the effects of an amendment which
he offered which was similar to the provision enacted. 105 Cong. Rec. 5971 (daily ed.

April 24, 1959). The only change in the law with respect to this question is that section

8(b) (4) (ii) makes it unlawful to threaten, restrain or coerce any person. Thus, it may
he argued that where an exclusive hiring agreement exists, a refusal to refer would consti
tute "coercion" of the employer under section 8(b) (4) (ii) . However, absent such an

agreement, it would certainly seem unreasonable to hold that a union "coerces" an

employer merely because it refuses to act as his employment agency. Cf. Lumber Dealers,
Inc., 92 N.L.R.B. 632 (1950). Aside from the employer coercion problem, the current law
is not changed on whether a refusal to refer constitutes an unlawful inducement of em

ployees. The question is whether one who is not referred is induced "in the course of his
employment." The Court of Appeals for the Seventh Circuit has held that he is not so

induced. Joliet Contractors Ass'n v. NLRB, 202 F.2d 606 (7th Cir.), cert, denied, 346
U.S. 824 (1953) ; cf. Detroit Edison Co., 123 N.L.R.B., No. 37 (March 16, 1959) ; Charles
ton Stevedoring Co., 118 N.L.R.B. 920 (1957) ; New York Shipping Ass'n, 107 N.L R B
686 (1954).
22 105 Cong. Rec. 16397 (daily ed. Sept. 3, 1959). It has been held that unions could

not back up such pressure with strike action even if the employer had signed a hot-cargo
clause. Local 1976, United Bhd. of Carpenters v. NLRB, 357 U.S. 93 (1958). Accordingly,
it is not clear how much additional protection the new provisions will actually give
employers. If an employer is unwilling to continue to do business in the face of threats
which cannot be enforced by strike action, he may also be unwilling to continue in the
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than picketing must be carefully measured. While the terms "restrain"
and "coerce" are time-honored phrases in labor legislation, and some of
the meanings which have been given these terms in other sections may
be borrowed in interpreting this section,23 this is no doubt an area in
which there will be legal controversy over an extended period.
Because section 8(b) (4) (ii) is restricted to "threats," "coercion" and

"restraint," there seems to be some room for mere persuasion.24 How
ever, it must be remembered that section 8(b) (4) (i) prohibits the in
ducement or encouragement of any individual employed by any person.
While a union can request the cooperation of a sole proprietor or a

partner in a business without violating section 8(b)(4), can it legally
make such a request of any corporate official? Even the corporation
president is an individual employed by a "person"�the person being the
corporate entity. Neither the words of the statute nor the legislative
history reveal any congressional intent to protect such appeals from the
broad sweep of section 8(b) (4) (i).25 Certainly no logical justification
can be found for exempting appeals to certain corporate officers on the
basis of their position alone. It has been suggested that section 8(b)
(4) (i) applies only to individuals who themselves use, process, transport
or otherwise work on the goods which are the object of the proscribed
persuasion. In other words, under this approach it would be unlawful
to induce or encourage a job foreman in charge of installing a particular
item, but it would not be unlawful to induce or encourage the plant man
ager not to purchase or use the same item. Some interesting questions
can be expected to arise here.

Moreover, the provisions of section 8(e) must not be overlooked

face of threats which, while illegal, only give rise to injunctions or to cease and desist

orders. While Senator Kennedy acknowledged that this loophole gave substantial power
to strong unions such as the Teamsters, 105 Cong. Rec. 15222 (daily ed. Aug. 20, 1959),
the power to demand higher wages from those dealing with "unfair" employers still

exists. The new Act does not appear to make it any easier to establish that a strike in

support of such a demand was in fact a strike to force a refusal to deal.
23 Note that both sections 8(a)(1) and 8(b)(1) proscribe restraint or coercion of em

ployees in their rights to organize, to bargain collectively, and to engage in concerted activi

ties. 61 Stat. 140 (1947), 29 U.S.C. �� 158(a) (1), (b) (1) (1958).
24 Of course, one problem will be to decide where "persuasion" stops and "coercion"

begins. See analysis of Senator Kennedy and Representative Thompson, 105 Cong. Rec.

15221 (daily ed. Aug. 20, 1959). A similar problem from the employer's standpoint
exists in the reporting requirements of section 203 of the new Act where certain payments
and agreements must be reported for "persuasion" purposes and others for "coercive"

purposes. � 203(a), 73 Stat. 526 (1959).
25 105 Cong. Rec. 5580 (daily ed. April 17, 1959) (remarks of Senator Humphrey).
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in this connection. Under this section, it is an unfair labor practice for
an employer and a union to enter into a hot-cargo agreement, and this
without regard to whether the employer has entered into such an agree
ment voluntarily or under coercion. The combined effect of these two

sections, therefore, may be to negate any lawful means26 for a union to

obtain a secondary employer's assistance in a labor dispute whether that

help is obtained by coercion or by peaceful persuasion.

2. Inducement of Employees of Railroads, Airlines, Governmental
Subdivisions, Farmers and Nonprofit Hospitals

Under the previous section, the law was in a state of uncertainty as to

the application of the secondary-boycott provisions to employers and

employees who were exempt from the definitions of those terms under
the Taft-Hartley Act.27 While railroads, airlines and governmental sub
divisions have been construed to be included in the statutory definition of

"person,"28 they were specifically excluded from the definition of "em

ployers."29 Employees of these organizations and those of nonprofit hos
pitals and farmers were also exempt from the definition of "employees."30
Since the terms "employee," "employer" and "person" all appeared in
the previous version of section 8(b)(4)(A), what appeared to be a mys
tifying and paradoxical hodgepodge of decisions emerged.
Thus, the Supreme Court declared that if a union put pressure on

a railroad by inducing employees of a shipper who was an employer
under the act, such conduct was a violation of section 8(b)(4)(A), and
the railroad was protected.31
On the other hand, the Board held,32 contrary to holdings of the

United States Court of Appeals for the Fifth Circuit,33 that if the union
induced employees of a railroad to strike for the purpose of applying

26 This would not include some form of truthful publicity other than picketing, which
does not induce employees of other employers to refuse to serve the secondary employer.
� 704(c), 73 Stat. 544 (1959).
27 �� 101, 303(a), 61 Stat. 137, 158 (1947), 29 U.S.C. �� 151, 187 (1958).
28 Plumbers' Union v. County of Door, 359 U.S. 354 (1959) ; Local 25, Int'l Bhd. of

Teamsters v. New York, N.H. & H.R.R., 350 U.S. 155 (1956).
29 �101(2) (2), 61 Stat. 137 (1947), 29 U.S.C. � 152(2) (1958).
30 � 101(2) (3), 61 Stat. 137 (1947), 29 U.S.C. � 152(3) (1958).
31 Local 25, Int'l Bhd. of Teamsters v. New York, N.H. & H.R.R., 350 U.S. 155 (1956).32 International Rice Milling Co., 84 N.L.R.B. 360 (1949).
33 W.T. Smith Lumber Co. v. NLRB, 246 F.2d 129 (5th Cir. 1957) ; International

Rice Milling Co. v. NLRB, 183 F.2d 21 (5th Cir. 1950), rev'd on other grounds, 341 US
665 (1951).



334 The Georgetown Law Journal [Vol. 48 : p. 327

pressure on a shipper, this did not involve a violation of section 8(b)
(4) (A) since such employees were not within the statutory definition of
that term.34
The new amendments close this loophole not by changing the defini

tions,35 but by substituting the word "individual" for "employee," and
the word "person" for "employer" in section 8(b) (4) (i) and (ii). The
result is that railroads (and the same is true of airlines, municipalities,
nonprofit hospitals and farmers) are protected in both of these situa
tions, that is, either where the pressure is brought directly on them or

their employees, or where the pressure is exerted against a shipper to

stop doing business with them. However, the secondary-boycott pro
hibitions are not made applicable to labor organizations exclusively repre
senting railroad employees or other exempt employees.36 The provisions
of the Railway Labor Act continue to govern labor disputes between
railroads and airlines and their own employees.37

3. Inducement of Individual Employees
Another loophole which appeared in the previous secondary-boycott

provision concerned the inducement of an individual employee or, perhaps
more accurately, the inducement of employees individually. In Interna
tional Rice Milling Co.,38 the Supreme Court, noting the term "con
certed refusal" in section 8(b)(4)(A), held that the inducement of a

single employee to refuse to pass a picket line was not an inducement to
concerted action and therefore did not violate that section. This loophole
was not a very significant one. Most of such inducements occur at primary

34 Similar decisions have been made concerning the inducements of other individuals
excluded from the statutory definition of "employee." Carpenters Dist. Council v. NLRB,
2 Lab. Rel. Rep. (44 L.R.R.M.) 2457 (D.C. Cir. July 9, 1959) (foreman); Di Giorgio
Fruit Corp. v. NLRB, 89 U.S. App. D.C. 155, 191 F.2d 642 (1951) (farm workers);
Paper Makers Importing Co., 116 N.L.R.B. 267 (1956) (government employees) ; B & S

Motor Lines, Inc., 116 N.L.R.B. 955 (1956) (independent contractors) ; Ferro Co., 102

N.L.R.B. 1660 (1953) (supervisors). Inducements of independent contractors may

still be considered exempt on the ground that they are not "employed" by anyone.
35 The definitions contained in the new Act apply only to the first six titles of that

Act and do not pertain to Title VII which contains the Taft-Hartley amendments.
36 Such unions are not covered because the term "labor organization" is defined to

cover only organizations in which the employees participate. � 101(2) (5), 61 Stat. 138

(1947), 29 U.S.C. � 152(5) (1958). However, it should be remembered that if the union

represents "employees" or if it is open to them, it will be considered to be a "labor

organization." NLRB v. Budd Mfg. Co., 169 F.2d 571 (6th Cir. 1948).
37 Railway Labor Act � 1, 44 Stat. 577 (1926), as amended, 45 U.S.C. � 181 (1958).
3� 341 U.S. 665 (1951).
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picket lines, where they may be privileged.39 In addition, the Board has

already held that a union violates section 8(b)(4) when it induces in

dividual employees other than at the site of the primary dispute to engage
in common action.40 However, the new section41 closes this small loop
hole by eliminating the word "concerted" from section 8(b) (4) (i).

4. Hot-Cargo Agreements
The status of hot-cargo and hot-goods provisions under section 8(b)

(4) (A) of the Taft-Hartley Act was a controversial one for many years.
There is little profit in tracing its history from the beginning, for finally
the Board, although divided on the issue, arrived at a ruling which was

ultimately sustained by the Supreme Court in the Sand Door case.42
Thus, the situation prior to the new amendments was: (1) The execu

tion of a hot-cargo agreement was lawful; (2) Voluntary compliance by
the employer was lawful; and (3) Inducement of employees to strike or

to refuse to handle hot goods was unlawful and the agreement could not

operate as a defense.
The existing law, which has already been interpreted to make it unlaw

ful to enforce a hot-cargo agreement, remains unchanged. Reference has

already been made to the new provisions of section 8(b)(4) which spe
cifically make it unlawful to threaten, coerce or restrain an employer by
forcing him to sign a hot-cargo agreement or to induce employees to
strike or picket for that purpose.
In addition to the restrictions of section 8(b)(4) which rule out every

avenue except possibly direct persuasion of the employer unaccom

panied by any threat or coercion,43 Congress enacted section 8(e) which
closes the avenue of persuasion as well. This provision makes it an unfair
labor practice for a union and an employer to enter into a hot-cargo
agreement, express or implied. It also declares that all agreements con

taining such provisions are, to such extent, unenforcible and void. The
declaration of unenforcibility applies to contracts already in effect as

39 Ibid. See Seafarers Int'l Union v. NLRB, 105 U.S. App. D.C. 211, 265 F 2d 585
(1959).
40 American Fed'n of Radio & Television Artists v. Getreu, 258 F.2d 698 (6th Cir.

1958); Amalgamated Meat Cutters, 113 N.L.R.B. 275 (1955), enforced, 237 F.2d 20
(D.C. Cir. 1956).
41 � 704(a), 73 Stat. 542 (1959).
42 Local 1976, United Bhd. of Carpenters v. NLRB, 357 U.S. 93 (1958).
43 Note the discussion pertaining to the persuasion of corporate officers, pp. 332-33 supra.
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well as to future contracts of this nature. There appears to be little doubt
concerning the constitutionality of this declaration.44
It may be noted at the outset that section 8(e) was clearly designed

to outlaw hot-cargo agreements.45 However, the language of this section
speaks of agreements whereby the employer agrees to stop doing business
with another person. It would appear that the most common type of
hot-cargo clause is one in which the employer agrees that his employees
may refuse to handle hot cargo or hot goods.46 The argument will no
doubt be made that this section does not reach an agreement of that
kind.47 It would be ironic indeed if a distinction were made between an

44 The Supreme Court has stated:

Contracts, however express, cannot fetter the constitutional authority of the Con
gress. Contracts may create rights of property, but when contracts deal with a

subject matter which lies within the control of the Congress they have a congenital
infirmity. Parties cannot remove their transactions from the reach of dominant
constitutional power by making contracts about them.

The principle is not limited to the incidental effect of the exercise by the
Congress of its constitutional authority. There is no constitutional ground
for denying to the Congress the power expressly to prohibit and invalidate
contracts although previously made, and valid when made, when they interfere
with the carrying out of the policy it is free to adopt. ... To subordinate the
exercise of the Federal authority to the continuing operation of previous con

tracts would be to place to this extent the regulation of interstate commerce in
the hands of private individuals and to withdraw from the control of the
Congress so much of the field as they might choose by "prophetic discernment"
to bring within the range of their agreements. The Constitution recognizes no

such limitation.
Norman v. Baltimore & O.R.R., 294 U.S. 240, 307-10 (1935).

46 Representative Griffin, in discussing this provision of the bill, stated that "our
substitute would ban all hot cargo agreements." 105 Cong. Rec. 14195 (daily ed. Aug. 11,
1959).
46 Burstein, A Decisional History of the "Hot Cargo" Clause, 26 ICC Prac. J. 292

(1958).
47 The Teamsters apparently are particularly interested in preserving the freedom of

their members to refuse to cross picket lines. 190 BNA Daily Lab. Rep. A-l (Sept. 29,
1959) ; see Nossiter, How Hungry is the "Toothy Labor Law," Washington Post & Times

Herald, Sept. 13, 1959, � E (Outlook), p. 1, col. 1. Representative Cramer stated during
the debate that agreements not to discipline those who refuse to cross picket lines

would still be legal under the Landrum-Griffin bill. 105 Cong. Rec. 14343 (daily ed.

Aug. 12, 1959). The reason why a "picket line" clause might have special immunity is

that in both the old and the new law, there is a proviso to section 8(b) which declares:

[NJothing contained in this subsection (b) shall be construed to make unlawful
a refusal by any person to enter upon the premises of any employer (other than
his own employer), if the employees of such employer are engaged in a strike
ratified or approved by a representative of such employees whom such employer
is required to recognize under the Act.

� 704(a), 73 Stat. 542 (1959).
Because of this proviso, it is not clear that an employer can discharge, as distinguished
from replace, employees who refuse to cross a picket line at another employer's place of



1959] Secondary Boycott and Hot Cargo 337

agreement which allows employees to refuse their services and an out

right agreement by the employer himself to refrain from handling unfair

goods.48 If such does not constitute an agreement to refuse to deal, then
strikes to secure such agreements would not violate either subsection

8(b)(4)(A) or (B).
At the other extreme, it may be questioned whether the hot-cargo

prohibitions ban agreements by which an employer agrees that he will

assign work to his own employees rather than to a subcontractor.49
Both Senators Kennedy50 and Morse,51 who were concerned with the
breadth of the hot-cargo prohibitions, declared that such clauses would
be unlawful. There is some cause for concern that such agreements may
be considered secondary in nature,52 but while they may have incidental

business, although he can discharge employees who continue to work but who refuse
to handle struck goods. NLRB v. Montgomery Ward & Co., 157 F.2d 486 (8th Cir.
1946). The Board has held that such a discharge is not an unfair labor practice when
the employee has refused a direct order to cross such a picket line in the course

of his employment. Snow d/b/a Auto Parts Co., 107 N.L.R.B. 242 (1953). It is not

clear, however, whether the Board considered the distinction between discharge and
replacement in the Auto Parts case. The Supreme Court has gone no further than to
hold that such a discharge is proper where the employees are covered by a no-strike
clause. NLRB v. Rockaway News Supply Co., 345 U.S. 71 (1953).

48 Much of this irony will be dissipated if the Board and the courts look to the
practical operation of such agreements and declare them unlawful where they have the
effect of preventing the use, movement or handling of "unfair" goods. See NLRB Release
No. R-652 (Dec. 4, 1959). Of course, where the employer is a common carrier, it will
probably be required to make every effort to serve those who call upon it. Mcjunkin
Corp. v. Smith's Transfer, 168 BNA Daily Lab. Rep. A-8 (Aug. 27, 1959). But see

Katcher, The Duty of a Common Carrier To Handle Strike-Bound Goods, 24 ICC Prac.
J. 22 (1956) ; Flood, Common Carrier's Duty To Serve Strike-Bound Plants, 24 ICC Prac.
J. 30 (1956). A common carrier may even be under a duty to insist on labor agreements
which will allow it to fulfill its obligations of service. Merchandise Warehouse Co. v.
A.B.C. Freight Forwarding Corp., 165 F. Supp. 67 (S.D. Ind. 1958). It should also be
noted that in certain circumstances carriers and their employees may be subject to state court
injunctions to serve strike-bound employers. Aladdin Indus., Inc. v. Associated Transp ,Inc., 323 S.W.2d 222 (Tenn. Ct. App. 1958), cert, denied, 28 U.S.L. Week 3118 (U.S. Oct!
20, 1959); discussed in Burstein, A Decisional History of the "Hot Cargo" Clause 26
ICC Prac. J. 292 , 308-09 (1958).

49 Such situations should be distinguished from those where the union seeks to have
work reassigned from one subcontractor to another. Wendnagel & Co, 119 NLRB 1444

K'x r6V'd �n �ther gr�UndS' 261 R2d 166 (7th Cir' 19S8> : Northwest Heating Co ,107 N.L.R.B. 542 (1953).
''

50 105 Cong. Rec. 15222 (daily ed. Aug. 20, 1959).
51 105 Cong. Rec. 16399 (daily ed. Sept. 3, 1959).
52 Johet Contractors Ass'n v. NLRB, 202 F.2d 606 (7th Cir. 1953); Shore v GeneralTeamsters, 169 F. Supp. 817 (W.D. Pa. 1959).
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secondary effects, their object seems primary.53 This is particularly true
of employers' agreements that work currently being done by their em

ployees belongs in the bargaining unit and will not be contracted out.54
Even if this reasoning is accepted, so that strikes or other coercion

to obtain such subcontracting clauses are not unlawful under section
8(b)(4)(B), as amended, the clauses themselves may still be unlawful
under section 8(e) on the ground that it is not necessary under the
latter section that the refusal to deal be "an object" of the union in

securing the contract. Since section 8(e) requires only that a refusal
to deal "result" from the agreement, it may be enough if the agreement
has that "effect."55 If these agreements are illegal under section 8(e),
strikes to secure them will be unlawful under section 8(b)(4)(A).
Another question which will arise under section 8(e) is what conduct

or course of action will constitute an agreement, "express" or "implied."
Obviously, execution of a contract is not required. It would appear that

53 As Judge Hand stated:
When Congress limited the wrong to occasions when the cessation was an

"object" of the conduct, it excluded much indeed that the ordinary law of tort
would have included. If it had not done so, it would have made nearly all
strikes unlawful. The "object" of an action is the concluding state of things
that the actor seeks to bring about: that which satisfies his aim. Hence it is
a term relative to the whole sequence of steps that he proposes; and it does not

apply to those that are only intermediate to it. If I wish to enter my house,
but can do so only by passing through my garden, my "object" is to enter the

house, and it is not a subsidiary "object" to pass through the garden.
Douds v. International Longshoremen's Ass'n, 224 F.2d 4SS, 459 (2d Cir. 1955).
Similar reasoning has been used to declare lawful strikes to force employers to stop dealing
with subcontractors and to give the work to their own employees. Alpert v. Local 1066,
Int'l Longshoremen's Ass'n, 166 F. Supp. 22 (D. Mass. 1958) ; United Steel Workers,
1 Lab. Rel. Rep. (44 L.R.R.M.) 362 (Aug. 17, 1959) ; accord, Seafarers Int'l Union v.

NLRB, 105 U.S. App. D.C. 211, 265 F.2d 585 (1959). See also NLRB v. International
Rice Milling Co., 341 U.S. 665 (1951).

54 Such a holding would be comparable to that permitting strikers to secure work

jurisdiction when the work is currently being done by the striking union and no other

employee group is being considered for such work. Anheuser Busch, Inc., 101 N.L.R.B.

346 (1952). But cf. Anning-Johnson Co., 113 N.L.R.B. 1237 (1955). Once a no-subcon

tracting agreement had been signed, it might be considered to support the same sort of

strike action that may be taken in support of work jurisdiction based on contract rights.
Gadsden Heating & Sheet Metal Co., 119 N.L.R.B. 287 (1957) ; Columbia Broadcasting

Sys., Inc., 114 N.L.R.B. 1354 (1955); National Broadcasting Co., 105 N.L.R.B. 355

(1953).
55 But cf. Radio Broadcast Technicians Union, 123 N.L.R.B. No. 55 (April 1, 1959),

where the Board dismissed the charge under section 8(b)(1) on the ground that the

union picketing was for a purpose other than coercion of the employees of the picketed
store and that the incidental coercion would not sustain the charge. Section 8(b)(1) does

not require that the union activity have employee coercion as "an object."
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if a union approaches an employer and successfully requests him to

boycott another employer, this will be sufficient to constitute an agreement
within the meaning of this section.
Other situations suggest themselves. Suppose that a union mails an

employer an unfair list and he then ceases to deal with another employer
on the list. Has he entered into an implied agreement to that effect?66
Suppose also that the employees of an employer refuse to install or

handle materials or goods declared unfair, and the employer acquiesces
therein; the materials are not installed or the goods are not handled.
Has the employer entered into an implied agreement not to handle the

goods?57
These are but some of the questions which will have to be resolved.

One problem that does seem to have been clarified pertains to the duty
of the parties to bargain concerning hot-cargo clauses. In the past it has
not been clear whether an employer had any duty to bargain regarding
such a clause. Certainly a union could not strike to secure an agreement
that the employer would not deal with unfair employers.68 Now that
such agreements are unlawful, an employer will not violate section

8(a) (5) if he refuses to discuss such an agreement,59 but at the same time
a union would violate section 8(b)(3) if it insists upon the adoption of
such a clause.60
In passing, it might be noted that no struck-work clause was incor

porated in the law. The Landrum-Griffin bill contained a proviso
exempting strikes against employers who had contracted and agreed to

perform struck work.61 However, Senator Kennedy was of the opinion
that this proviso was more restrictive than the present law,62 referring

56 Here, as in regard to alleged union security arrangements, agreement will probably
be implied from a discernible pattern of conduct. See NLRB v. Local 369, Int'l
Hod Carriers' Union, 240 F.2d 539 (3d Cir. 1956). However, to the extent that the one

to whom the list is sent is an individual employed by a person, it may be held that he
has been illegally induced. See Western, Inc., 93 N.L.R.B. 336 (1951).

57 See discussion accompanying note 48 supra.
58 Ready Mixed Concrete Co., 116 N.L.R.B. 461 (1956) ; Texas Indus., Inc., 112 N.L.R.B.

923 (1955), enforced, 234 F.2d 296 (5th Cir. 1956).
59 But note that where the union only seeks an agreement that the employer will not

subcontract work out of the bargaining unit, this may not be unlawful under section
8(e) . If such an agreement would not be unlawful, the employer is under a duty to bargain
about it. Timken Roller Bearing Co., 70 N.L.R.B. 500 (1946), enforcement denied, 161
F.2d 949 (6th Cir. 1947).
60 Cf. American Newspaper Publishers Ass'n v. NLRB, 193 F.2d 782 (7th Cir. 1951).
61 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 705 (1959).
62 105 Cong. Rec. 16414 (daily ed. Sept. 3, 1959) ; 105 Cong. Rec. 15222-23 (daily

ed. Aug. 20, 1959).
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particularly to the Royal Typewriter decision in the Second Circuit.83
For this reason, Senator Kennedy and others urged and secured the
removal of the proviso.64

Ill

What the Provisos Mean

In enacting the new provisions Congress attached certain qualifying
or clarifying provisos; two were attached to section 8(b)(4) and three
to section 8(e). In order to evaluate the net impact of the amendments,
therefore, it is necessary to consider the effect of these provisos.

1. The Primary-Dispute Proviso

The Conference Committee appended a proviso to section 8(b)(4)(B)
which declares that "nothing contained in this clause (B) shall be con

strued to make unlawful, where not otherwise unlawful, any primary
strike or primary picketing."65 Apparently, as the House conferees

explained, the purpose of this clause was to make it clear that the changes
in section 8(b)(4) do not qualify or alter the present rules allowing
strikes and picketing in pursuance of a primary dispute.66
There are always difficulties inherent in distinguishing primary from

63 NLRB v. Business Mach. Mechanics Bd., 228 F.2d 553, 559 (2d Cir. 1955). Under
that decision a secondary employer was held to lose his neutral position and to become
an ally (1) if he knowingly performs struck work, and (2) if the struck work is paid
for by the struck employer "pursuant to an arrangement devised and originated by him

to enable him to meet his contractual obligation,'' even if there is no contractual

relationship between the two employers.
64 The House managers stated, "no language has been introduced with reference to

struck work because the committee of conference did not wish to change the existing
law as illustrated by such decisions as Douds v. Metropolitan Federation of Architects

(75 Fed. Supp. 672 (S.D.N.Y. 1948)) and NLRB v. Business Machine and Office Appliance
Mechanics Board 228 Fed. 2d 553 .. . ." H.R. Rep. No. 1147, 86th Cong., 1st Sess. 38

(1959).
65 � 704(a), 73 Stat. 543 (1959).
66 This provision does not eliminate, restrict, or modify the limitations on picketing
at the sight [sic] of a primary labor dispute that are in existing law. See, for
example, NLRB v. Denver Building and Construction Trades Council, et al. (341
U.S. 675 (1951)); Brotherhood of Painters, Decorators, and Paper Hangers, etc.
and Pittsburgh Plate Glass Co. (81 NLRB 455 (1954)); Moore Drydock Co. (81
NLRB 1108); Washington Coca Cola Bottling Works, Inc. (107 NLRB 223

(1953)).
H.R. Rep. No. 1147, 86th Cong., 1st Sess. 38 (1959); accord, 105 Cong. Rec. 16413-14

(daily ed. Sept. 3, 1959) (remarks of Senator Kennedy) ; see Seafarers Int'l Union v.

NLRB, 105 U.S. App. D.C. 211, 265 F.2d 585 (1959).
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secondary activity.67 However, it does not appear that this proviso
either complicates or simplifies this problem.

2. The Publicity Proviso

The second new proviso attached to section 8(b) (4) modifies the entire

section, and provides that nothing in the section shall be construed to

prohibit a union from using publicity for the purpose of truthfully ad

vising the public, consumers and members of unions that goods are

produced by an unfair employer and are distributed by another em

ployer.68 However, this right is subject to three limitations: (1) It does
not apply to picketing of secondary employers; (2) The publicity must

be truthful; and (3) The publicity must not have the effect of inducing
employees of other employers to refuse to pick up, deliver or perform
services for secondary employers.
I do not pretend to comprehend all of the implications of this proviso.

Senator Kennedy stated that the proviso frees a union to conduct infor
mational activity short of picketing, and that the union "can place adver
tisements in newspapers, can make announcements over the radio,
and can carry on all publicity short of having ambulatory picketing in
front of a secondary site."69
One may suggest, however, that the net effect of this proviso will prob

ably be more restrictive than the old law relating to consumer boycotts.
A consumer boycott70 or even consumer picketing71 was not a violation of
section 8(b)(4)(A) of the Taft-Hartley Act unless one of its objects
was inducing employees of secondary employers to refuse to serve

the secondary employer.72 Now it will not even be necessary to establish
such inducements, or objectives, if the picketing "coerces" the employer
through loss of customers or service.73
Nonpicketing publicity will also be more strictly regulated. It appears

that it will become unlawful when it has the effect of producing refusals
to serve the neutral employer by employees of other employers. Will a

67 See discussion of this topic, pp. 337-38 supra.
68 � 704(a), 73 Stat. 543 (1959).
69 105 Cong. Rec. 16414 (daily ed. Sept. 3, 1959).
70 See NLRB v. Service Trade Chauffeurs, 191 F.2d 65 (2d Cir. 1951).
71 NLRB v. Crowley's Milk Co., 208 F.2d 444 (3d Cir. 1953).
72 Korber Hats, Inc., 124 N.L.R.B. No. 79 (Aug. 20, 1959).
73 Could a union avoid this result by claiming that its picketing was not intended

to cause the employer to cease doing business with "unfair" employers but only to urge
customers to trade at certain stores handling "fair" goods? Cf. Radio Broadcast Techni
cians Union, 123 N.L.R.B. No. 55 (April 1, 1959).
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union be able to protect its publicity rights by disclaiming any intent
to produce such refusals as in common-situs picketing situations?74
It seems doubtful that it will be allowed to do so.

The constitutional problems raised by the limitations on nonpicketing
publicity seem substantial.75 However, it would appear that the Court
will not have any great trouble upholding the restrictions on consumer

picketing.76
3. The Construction-]obsite Proviso

The first proviso in section 8(e) deals with the construction industry
and provides an exception to the hot-cargo prohibitions for agreements
"relating to the contracting or subcontracting of work to be done at
the site of the construction, alteration, painting, or repair of a building,
structure or other work."77
There appears to be little question that this signifies that a general

contractor and a union can lawfully agree that all subcontractors on the

job must employ union labor.78 Beyond this point there seems to be
serious disagreement. Senator McNamara has stated that it was his belief
that this proviso was intended to cover all work which could be done at
the jobsite, and that the type of agreement outlawed is one which restricts
the use and installation of manufactured materials.79 This would mean, as
he points out, that it would be lawful for a union to have a scope of
work or fabrication clause in its collective agreement. Representative
Kearns, however, has taken issue with this interpretation. Kearns stated

74 Seafarers Int'l Union v. NLRB, 105 U.S. App. D.C. 211, 265 F.2d 585 (1959) ;
NLRB v. Laundry Drivers, 262 F.2d 617 (9th Cir. 1958) ; NLRB v. General Drivers,
225 F.2d 205 (Sth Cir.), cert, denied, 350 U.S. 914 (1955).

75 United States v. Hutcheson, 312 U.S. 219 (1941); NLRB v. International Ass'n of

Machinists, 263 F.2d 796 (9th Cir. 1959), petition for cert, filed, 27 U.S.L. Week 3313 (U.S.
April 24, 1959) (No. 865, October Term, 1958; renumbered No. 57, October Term, 1959).
But cf. NLRB v. United Rubber Workers, 269 F.2d 694 (4th Cir. 1959).

76 In regard to the changing attitude of the Supreme Court concerning the protection
of picketing as free speech, see Farmer & Williamson, Picketing and the Injunctive Power of

State Courts�From Thornhill to Vogt, 35 U. Det. L.J. 431 (1958). The courts have

repeatedly upheld the limitations on peaceful picketing contained in section 8(b)(4)(A).
International Bhd. of Elec. Workers v. NLRB, 341 U.S. 694 (1951) ; United Brick Workers
v. Deena Artware, Inc., 198 F.2d 637 (6th Cir.), cert, denied, 344 U.S. 897 (1952), re

hearing denied, 344 U.S. 919 (1953).
77 � 704(b), 73 Stat. 543 (1959).
78 However, if that agreement results in nonunion contractors who have begun work

being discharged, the general contractor and the union have violated section 8(a)(3)
and section 8(b)(2) respectively. Operating Eng'rs Union v. NLRB, 266 F.2d 90S (D.C.
Cir. 1959).

79 105 Cong. Rec. A8141 (daily ed. Sept. 14, 19S9).
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that the proviso permits agreements only with respect to work actually
done on the jobsite, and that work done away from the jobsite, including
manufacturing, fabrication and processing could not be subject to a

hot-cargo agreement.80
It is, of course, difficult for one to forecast what the ultimate interpre

tation will be, but it promises to give rise to some complex and difficult

problems. Perhaps, the ultimate answer will fall somewhere between
the two views just mentioned. It would seem that there should be some

leeway for reasonable work-jurisdiction clauses relating to work which

traditionally has been and can be performed on the jobsite.81 A different
answer will probably result if the agreement attempts to prescribe the
conditions under which work performed off the jobsite will be accom

plished.82
It should also be noted that this exemption relates only to section 8(e).

It does not affect the application of section 8(b) (4), relating to secondary
boycotts, and therefore the prior decisions dealing with strikes to secure

refusals to deal with nonunion employers,83 or dealing with common-situs

picketing remain in effect.84 Congress has indicated that it will undertake
the problem of common-situs picketing in the construction industry
next year.85

80 105 Cong. Rec. A8611 (daily ed. Oct. 5, 1959).
81 In fact, as stated earlier, the object of such clauses in the construction industry or

elsewhere seems primary rather than secondary.
82 The House manager stated:
It should be particularly noted that the proviso relates only and exclusively
to the contracting and subcontracting of work to be done at the site of the
construction. The proviso does not exempt from section 8(e) agreements relating
to supplies or other products or materials shipped or otherwise transported to and
delivered on the site of the construction.

H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39 (19S9).
Senator Kennedy concurred in this interpretation:

It should be particularly noted that the proviso relates only to the "contracting
or subcontracting of work to be done at the site of the construction." The
proviso does not cover boycotts of goods manufactured in an industrial plant
for installation at the job site, or suppliers who do not work at the job site.

105 Cong. Rec. 16415 (daily ed. Sept. 3, 1959).
83 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39-40 (1959). The Board had already

decided that strikes to secure an agreement not to deal with nonunion employees violates
section 8(b)(4). Bangor Bldg. Trades Council, 123 N.L.R.B. No. 63 (March 31, 1959);
Ready Mixed Concrete Co., 116 N.L.R.B. 461 (1956) ; Texas Indus., Inc., 112 N.L.R.B.
923 (1955). Surprisingly enough Senator Goldwater stated that the Board had not
resolved this question. 105 Cong. Rec. A8S24 (daily ed. Oct. 2, 1959).

84 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959).
85 As stated by the House managers, H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959),

and Senators Kennedy and Carroll, 105 Cong. Rec. 16415, 16418 (daily ed. Sept. 3, 1959),
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4. The Garment Industry Proviso

This proviso is a broader one than that for construction projects. It
provides an exemption not only from the bans on hot-cargo agreements
but also from the prohibition of section 8(b)(4)(B) concerning refusals
to deal. The exemption is not a total one, however,86 but "grants a

limited exemption in three specific situations in the apparel and clothing
industry."87 The exemption applies to "persons in the relation of a

jobber, manufacturer, contractor, or subcontractor working (1) on the
goods or (2) premises of the jobber or manufacturer or (3) performing
parts of an integrated process of production in the apparel and clothing
industry."88
The purpose of this exemption apparently was to insure that agree

ments which seem to be common in the garment industry and which
prohibit subcontracting to nonunion firms will not be invalidated.

5. The Enforcement Proviso
The third proviso to section 8(e) states "that nothing in this Act

shall prohibit the enforcement of any agreement which is within the fore

going exception."89 While the AFL-CIO contends that this proviso may

apply to the construction industry exception as well as to the garment
industry,90 both the language itself and the statement of the House

managers clearly indicate the contrary.91
In this situation, strikes to enforce compliance with union subcon-

the authority of the Denver Building Trades case has not been affected. The Elliott

bill contained a provision to overrule that holding, H.R. 8342, 86th Cong., 1st Sess. �
702(d) (19S9), and the Senate Democratic conferees sought a similar provision, 167

BNA Daily Lab. Rep. E-l (Aug. 26, 1959), but the House parliamentarian indicated that

the absence of such language from either the House- or Senate-passed bill would make

its inclusion in the conference bill subject to a point of order. For this reason it was

dropped, but Senators Kennedy and Kuchel have introduced a bill, S. 2643, 86th Cong.,
1st Sess. (1959), to accomplish this result and they have been assured that hearings will

be held on the matter in the next session of Congress. 105 Cong. Rec. 16416 (daily ed.

Sept. 3, 1959).
86 While section 8(b)(4)(A) is inapplicable because of the exemption of section 8(e),

sections 8(b)(4)(C) and (D) are applicable.
87 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 40 (1959).
88 � 704(b), 73 Stat. 544 (1959).
89 Ibid.
9� AFL-CIO, Report of the Executive Council to the Third Constitutional Convention

53 (Supp. 1959).
91 "The third proviso applies solely to the apparel and clothing industry." H.R. Rep.

No. 1147, 86th Cong., 1st Sess. 40 (1959).
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tracting clauses will be permissible in the garment industry but will

continue to be unlawful in the construction industry.92
Judicial enforcement of such clauses is not barred in either case 93

However, the construction proviso does not improve the legal status

of such clauses. It is not clear whether these clauses are judicially
enforcible, because the Supreme Court avoided this question in the

Sand Door case.94 Certainly where the employer is not under a duty to

serve others, judicial enforcement either through damages or specific
performance would not seem contrary to the prohibitions of the Act.95

Conclusion

This discussion of some of the questions that may be raised concerning
the new secondary-boycott and hot-cargo provisions indicates, at least to
the writer, that while some troublesome problems have been resolved, as
in regard to inducement of railroad employees, other problems have been

intensified, such as the status of work-jurisdiction clauses, and several
new problems have also been raised. In interpreting and applying these
new provisions, we must continue to seek that elusive balance between
"the dual congressional objectives of preserving the right of labor organ
izations to bring pressure to bear on offending employers in primary
labor disputes and of shielding unoffending employers and others
from pressures in controversies not their own."96 In a highly integrated
economy such as ours, this is indeed a difficult task.

92 The House managers declared that "picketing to enforce such construction contracts
would be illegal under the Sand Door case {Local 1796, United Brotherhood of Carpenters
v. NLRB, 357 U.S. 93 (1958)) . . . ." H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39

(1959). Senator Kennedy was more circumspect on this matter. He said only that
"strikes and picketing to enforce the contracts excepted by the proviso will continue to
be illegal under Section 8(b)(4) whenever the Sand Door case (357 U.S. 93) is
applicable." 105 Cong. Rec. 16415 (daily ed. Sept. 3, 1959). While the AFL-CIO has
taken the position that there has been no Board decision on the applicability of Sand Door
to the construction industry, AFL-CIO, Report of the Executive Council to the Third
Constitutional Convention 51 (Supp. 1959), that case was so applied in the Bangor Bldg.
Trades Council case. 123 N.L.R.B. No. 63 (March 31, 1959).

93 The House managers stated that "it is not intended that the proviso change the
existing law with respect to judicial enforcement of these [construction] contracts." H.R.
Rep. No. 1147, 86th Cong., 1st Sess. 39-40 (1959).

94 357 U.S. 93 (1958).
95 See Jones, Specific Enforcement of 'Hot Cargo' Provisions in Collective Bargaining

Agreements by Arbitration and Under Section 301(a) of the Taft-Hartley Act, 6
U.C.LA.L. Rev. 85 (1959).
96 NLRB v. Denver Bldg. Trades Council, 341 U.S. 674, 692 (1952).



THE NEW HOT-CARGO AND SECONDARY-
BOYCOTT SECTIONS: A CRITICAL

ANALYSIS
David Previant*

This article concerns itself with the 1959 amendments1 to section
8(b)(4) of the Labor Management Relations Act and with newly-
created section 8(e).2 At the outset it should be noted that neither sec

ondary boycotts nor hot-cargo agreements have been outlawed by the
Labor-Management Reporting and Disclosure Act of 1959. These emo

tion-loaded phrases, "secondary boycott" and "hot cargo," do not appear
in the federal law and the use of such terms serves only to complicate
the analysis of an already complicated piece of legislation.

I

The New Section 8(b)(4)
1. Employees of Noncovered Employers

As amended, section 8(b)(4) now prohibits, assuming a proscribed
object, the inducement of employees who work for noncovered employers
such as railroads and municipalities.3 Under the Taft-Hartley Act this
was not unlawful because such persons were not "employees" within the

meaning of section 2(3)4 and section 8(b)(4) of said act.5 This is one of
the so-called loopholes which have been eliminated. Very few cases in
volved such employees, and this amendment is therefore of little practical
significance.
* Partner, Goldberg, Previant & Cooper, Milwaukee, Wisconsin; A.B., LL.B., University

of Wisconsin; Counsel for International Brotherhood of Teamsters, Chauffeurs, Warehouse
men and Helpers of America and other labor organizations.
The author acknowledges the assistance of Hugh Hofer, member of the firm of Gold

berg, Previant & Cooper, in the preparation of this article.
1 Labor-Management Reporting & Disclosure Act of 1959 � 704(a), 73 Stat. 542,

amending 61 Stat. 141 (1947), 29 U.S.C. � 158(b)(4) (1958) [Appendix I, p. 420].
2 � 704(b), 73 Stat. 543 (1959) [Appendix I, p. 420].
3 It is now unlawful to "induce . . . any individual employed by any person ..."

"Person" as defined in � 2(1), 61 Stat. 137 (1947), 29 U.S.C. � 152(1) (1958), includes

railroads and municipal corporations. Local 25, Int'l Bhd. of Teamsters v. New York,
N.H. & H.R.R., 350 U.S. 155 (1956) (railroads) ; Plumbers Local 298 v. County of Door,
359 U.S. 354 (1959) (municipal corporations).
* Labor Management Relations Act, 61 Stat. 137 (1947), 29 U.S.C. � 152(3) (1958).
5 Railroads: Lumber & Sawmill Workers, 122 N.L.R.B. No. 164 (Feb. 13, 1959);

United Hatters, 121 N.L.R.B. 1154, 1155 (1958); Teamsters Union, 121 N.L.R.B. 315,
319 (1958). Municipal corporations: Local 833, UAW, 116 N.L.R.B. 267, 270-71 (1956).
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2. Inducement of Single Employees
Similarly, by substituting the word "individual" for the term "em

ployees" and by dropping the term "concerted," Congress sought to

cover the virtually nonexistent situation in which a union could, theoret
ically, induce a single employee without violating the act.6 However, this
so-called exception was of minimal significance in light of the cases

holding that two individual inducements constituted an inducement to

engage in "concerted" activity.7 This theoretical "loophole" may no

longer be made the subject of footnotes.
Of greater practical significance is the effect of the amendments as

they may apply to the inducement of supervisory employees. Under Taft-
Hartley the direct inducement of supervisors was not proscribed since

they were not "employees" within the meaning of section 2 (3).8 A super
visory employee is, of course, an "individual employed by" a "person,"
and therefore, in some circumstances an inducement of such an individual
will be covered under the amended act. Under section 8(b)(4), as

amended, three types of inducement are proscribed: (1) inducing certain
employees to strike; (2) inducing certain employees to refuse in the
course of their employment to use, manufacture, process, transport, or
otherwise handle or work on any goods; and (3) inducing certain em

ployees to refuse to perform any services.
Since a strike, by definition, involves a "concerted stoppage of work,"9

an inducement of a single supervisory employee cannot constitute an

inducement to strike. Except in the case of the working foreman, a super
visory employee typically does not have occasion "in the course of his
employment" to "handle or work on any goods." Hence, neither the first
nor the second proscribed inducement is applicable in the typical situa
tion in which a union approaches a supervisory employee.
The third proscribed inducement is of a broader scope. Lower level

supervisory employees in many instances may be covered by this clause.
For example, a request made to the foreman of a construction crew to
lay to one side goods which have been prefabricated at a nonunion estab
lishment is arguably an inducement to refrain from performing services.

6 See Glaziers Union, 99 N.L.R.B. 1391 (1952), enforced sub nom. Joliet Contractors
Ass'n v. NLRB, 202 F.2d 606 (7th Cir. 1953).

7 See, e.g., Amalgamated Meat Cutters, 113 N.L.R.B. 275, 278 n.7 (1955), enforced,
99 U.S. App. D.C. 24, 237 F.2d 20 (1956), cert, denied, 352 U.S. 1015 (1957).
8 Carpenters Dist. Council v. NLRB, No. 14727, D.C. Cir., July 9, 1959, slip opinion

at 3.
* � 501(2), 61 Stat. 161 (1947), 29 U.S.C. � 142(2) (1958).



348 The Georgetown Law Journal [Vol. 48: p. 346

On the other hand, it seems clear that a request made of a superintendent
of a construction job to refrain from purchasing the products of a non

union establishment is not inducement to refrain from "performing any
services." The "service," if any, is the purchase of goods. A request to
purchase from union rather than nonunion sources cannot be equated
with a request to refrain from making any purchases at all.10 A finding
of unlawful objective (as was the rule with respect to inducements of

supervisors under Taft-Hartley11) is not determinative. Unless the
means are proscribed, a violation of section 8(b)(4) is not established.
It may well be that the degree to which the supervisor is removed from
the actual overseeing of work on a job will be determinative.

3. Threatening the Employer
An entirely new concept has been injected into the law by the addition

of section 8(b) (4) (ii).12 It is now unlawful to "threaten, coerce or

restrain any person" for a proscribed objective.
The term "person" as defined in section 2(1)13 includes any "indi

vidual." But in view of the fact that the broader term "inducement" is

applicable to any "individual employed by any person," the provisions
of section 8(b)(4)(h) are of primary significance in cases involving a

direct approach to an employer or a supervisory employee not covered

by section 8(b) (4) (i).14 Additionally, the change in format to introduce
the concept of the illegality of direct threats is applicable to section

8(b)(4)(A),15 which makes it an unlawful objective to engage in such

threats for the purpose of "requiring any employer or self-employed
person to join any labor or employer organization." Thus, the law also

intrudes into the so-called independent contractor field and may have

some repercussions on union organizational work in such field.

The practical difficulties in differentiating between inducement and

persuasion, which are clearly outside the coverage of section 8(b) (4) (ii),
and a threat, coercion or restraint were recognized by some members of

io But see Amalgamated Meat Cutters, 113 N.L.R.B. 275 (1955), enforced, 99 U.S.

App. D.C. 24, 237 F.2d 20 (1956), cert, denied, 352 U.S. 1015 (1957).
H Amalgamated Meat Cutters v. NLRB, 99 U.S. App. D.C. 24, 29, 237 F.2d 20, 25

(1956).
12 � 704(a), 73 Stat. 542 (1959).
13 61 Stat. 137 (1947), 29 U.S.C. � 152(1) (1958).
� � 704(a), 73 Stat. 542 (1959), amending � 8(b)(4), 61 Stat. 141 (1947), 29 U.S.C.

� 158(b)(4) (1958).
15 � 704(a), 73 Stat. 542 (1959).
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Congress.16 For example, a statement of future intention to engage in
lawful conduct would not seem to be within the term "threaten." A simple
request made by a union for the cooperation of an employer does not

constitute a "threat."17 At the other extreme is an assertion by the union
that it will engage in an immediate strike, in the face of a no-strike

clause, to compel the employer's cooperation. In any event, a common

element of the language "threaten, coerce or restrain" is the imposition
of either a physical or an economic penalty upon the noncooperating em

ployer.18 Unless the union has expressed an intention to inflict a penalty
upon the employer, no violation should be found. It would appear that
neither the hopes of the union nor the fears of the employer are relevant.19

II

Significance of the New Provisos

The objectives which have been proscribed are, with one exception,
the same objectives which were proscribed under section 8(b)(4) of the
Taft-Hartley Act. The addition, "forcing or requiring any employer . . .

to enter into any agreement which is prohibited by section 8(e)," is
found in clause (A). However, three new provisos have been added to
section 8(b)(4).

1. Primary Strikes and Primary Picketing
The first proviso, which is appended directly to section 8(b)(4)(B),

asserts that nothing in "clause (B) shall be construed to make unlawful
where not otherwise unlawful any primary strike or primary picketing."20
It is significant, at this juncture, to note that clauses (A), (C) and (D)
of section 8(b) (4) proscribe a primary strike in support of the objectives
defined therein. Only clause (B) is limited in its application to the tri
partite relationship which is characteristic of the common-law concept
of a secondary boycott 21 For this reason alone, it is quite inaccurate to
refer to section 8(b)(4) as a secondary-boycott prohibition.
As just noted, clauses (A), (C) and (D) render unlawful primary
16 E.g., 105 Cong. Rec. 5580 (daily ed. April 17, 1959) (remarks of Senator Humphrey).
17 See Local 1976, United Bhd. of Carpenters v. NLRB, 357 U.S. 93 , 99 (1958).
18 Cf. Schatte v. International Alliance of Theatrical Stage Employees, 182 F.2d 158,

165 (9th Cir.), cert, denied, 340 U.S. 827 (1950).
w See Seafarers Int'l Union v. NLRB, 105 U.S. App. D.C. 211, 218, 265 F.2d 585,

592 (1959).
20 I 704(a), 73 Stat. 542 (1959).
21 Cf. Douds v. International Longshoremen's Ass'n, 224 F.2d 455, 458-59 (2d Cir. 1955).
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strikes in support of objectives defined therein. Thus, if the proviso to
clause (B) is to be given meaning, it must be viewed as a mandate to
refrain from construing section 8(b)(4)(B) as a ban on primary strikes
and primary picketing. Both the conference report and the debates in

dicate, for example, that the common- and roving-situs rules are un

changed.22 Presumably, the proviso to section 8(b)(4)(B) was added to

provide a statutory basis for this declared legislative history.
Secondly, the proviso affords a statutory basis for the statements made

in the course of the debates that the amendments are not intended to
make a primary strike or primary picketing unlawful under section
8(b)(4) merely because truck drivers respect the picket line.23 In view
of section 8(b)(7),24 it is significant that the proviso is not dependent
upon the existence of "lawful" primary picketing. It seems clear, there
fore, that section 8(b)(4)(B) is not to be invoked simply because em

ployees of truck companies respect an organizational picket line, not
withstanding the fact that such refusal to cross a picket line may have
significance under section 8(b)(7). Moreover, the general proviso to

section 8(b)(4) expressly prohibits a construction which would subject
the traditional primary strike to the strictures of section 8(b)(4) merely
because the employees of a common carrier respect the picket line.
As previously noted, the debates and the conference report indicate

that the status of the law in the common- and roving-situs cases is un

changed. If the cases involving common- and roving-situs disputes were

in substantial harmony, this declaration of legislative intent would be

important. Unfortunately, harmony is the exception rather than the rule
in this area,25 and it would appear that judicial discord has been officially
approved.
Nothing in either the conference report or the debates indicates any

congressional consideration of the "ally" cases. The report and the
debates do indicate a reaffirmance of the "neutrality" criterion which
underlies section 8(b)(4),26 and express approval was given to the

22 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959) ; 105 Cong. Rec. 16415 (daily
ed. Sept. 3, 1959) (remarks of Senator Kennedy).

23 105 Cong. Rec. 16413 (daily ed. Sept. 3, 1959) (remarks of Senator Kennedy); 105

Cong. Rec. 14344 (daily ed. Aug. 12, 1959) (remarks of Representative Cramer).
24 � 704(c), 73 Stat. 544 (1959).
25 See generally Note, 45 Georgetown LJ. 614 (1957) ; Note, 43 Georgetown L.J.

468 (1955).
26 See Douds v. Metropolitan Fed'n of Architects, 75 F. Supp. 672 (S.D.N.Y. 1948) ; cf.

95 Cong. Rec. 8709 (1949) (remarks of Senator Taft).
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"struck work" doctrine.27 Under this rule, a union is free to picket the
premises of an employer who undertakes to perform work which, but
for the existence of a strike, would be performed by the employees of

the struck employer.28
Of a much more recurrent nature are the cases of commonly owned

and controlled, though separate corporate entities. To date the National
Labor Relations Board has not hesitated to hold that in support of a

dispute with one of such corporations, picketing may be conducted at

the premises of both.29 However, two courts have taken a contrary view.30
A related but somewhat different problem arises in cases involving

admittedly separate employers whose business operations are inextricably
intertwined. Here too it has been held that neither employer is a "neutral"
with respect to the other's dispute,31 and here the law is also unsettled.
The failure of Congress to give consideration to these unsettled questions
leaves with the Board and the courts the difficult problem of balancing
jealously guarded, competing economic interests.

2. Exclusion of the Garment Industry
A second proviso which is expressly applicable only to the provisions

of section 8(b)(4)(B) and section 8(e)32 is found in the latter section.
This second proviso exempts entirely all forms of inducement regardless
of the fact that the objective is one proscribed under section 8(b) (4) (B)
in the instance of the "integrated process of production in the apparel
and clothing industry." This exception for the garment industry will
undoubtedly evoke an earnest constitutional challenge. Although the fifth
amendment does not contain an equal protection clause, the Supreme
Court has pointed out that legislation drawing irrational distinctions
violates due process.33
The success of such attack will depend on whether there is any rational

distinction between either the degree of integration or the uniqueness of

27 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 38 (1959) ; 105 Cong. Rec. 16414 (daily
ed. Sept. 3, 1959) (remarks of Senator Kennedy) .

28 NLRB v. Business Mach. Mechanics Conference Bd., 228 F.2d 553, 557-59 (2d Cir
1955).

29 E.g., National Union of Marine Cooks, 87 N.L.R.B. 54, 56 (1949).
30 Bachman Mach. Co. v. NLRB, 266 F.2d 599 (8th Cir. 1959); J. G. Roy & Sons

Co. v. NLRB, 251 F.2d 771 (1st Cir. 1958).
31 Local 24, Teamsters Union v. NLRB, 105 U.S. App. D.C. 271, 276, 266 F 2d 675

680 (1959) .

* '

32 � 704(b), 73 Stat. 543 (1959).
33 See Boiling v. Sharpe, 347 U.S. 497, 499-500 (1954).
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problems in the building and construction industry vis-a-vis the garment
industry. Not only did the building and construction industry get much
less favored treatment than the garment industry but the trucking in
dustry rendering an integrated service received no consideration at all.
The refusal of Congress to make the exception uniformly applicable to
all similarly integrated industries may well render the entire section
unconstitutional.34 For, if a proviso is held to be unconstitutional, the
remainder of the section to which it is attached will also be held uncon

stitutional if Congress would not have enacted the section without the
proviso.35 The legislative history clearly indicates that the garment in
dustry exception was a sine qua non of the amendments.36

3. Consumer Boycotts
One of the most difficult provisions of the amendments is found in the

second general proviso to section 8(b)(4) which asserts that nothing in
section 8(b)(4) "shall be construed to prohibit publicity, other than
picketing," for the purpose of advising the public that a product pro
duced by an employer with whom the union has a dispute is being dis
tributed by another employer. However, the proviso also states that it is

inapplicable if the publicity has "an effect of inducing any individual"
to refuse to deliver goods at the establishment of the employer engaged
in the distribution.
It will be recalled that section 8(b)(4) of Taft-Hartley did not pro

hibit the inducement of customers to refrain from purchasing goods pro
duced or distributed by an employer with whom the union had a dispute.
The Taft-Hartley Act was concerned with the inducement of "em

ployees," not customers.37 Section 8(b) (4) (i) of the amended act does
not impose a materially different test. Section 8(b) (4) (i) is expressly
dependent upon an employment relationship and requires an inducement
to refrain from performing services in the course of employment.
But, under the Taft-Hartley Act, consumer picketing which is actually

directed at the distributor's employees was proscribed.38 The same rule
no doubt applies today, so there was no need to change the law. My com-

34 Cf. NLRB v. Pittsburgh Plate Glass Co., 270 F.2d 167 (4th Cir. 19S9).
35 See Carter v. Carter Coal Co., 298 U.S. 238, 316 (1936).
38 10S Cong. Rec. 16414 (daily ed. Sept. 3, 1959) (remarks of Senator Kennedy).
37 E.g., NLRB v. Business Mach. Mechanics Conference Bd., 228 F.2d 553, 559

(2d Cir. 1955) ; Lumber & Sawmill Workers, 87 N.L.R.B. 937, 939 (1949).
38 NLRB v. Dallas Gen. Drivers, 264 F.2d 642 (5th Cir.), cert, denied, 361 U.S. 814

(1959).
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ments with respect to consumer picketing are, therefore, necessarily-
predicated upon the assumption that the picketing is in fact directed

solely at customers. But it is apparent that section 8(b) (4) (i) is not

applicable to the inducement of customers to refrain from purchasing
goods. Therefore, unless a substantive role is to be assigned to this second
new proviso to section 8(b)(4), consumer picketing, if it is to be out

lawed, must be outlawed under section 8(b)(4)(h).
For two reasons it is difficult to assume that the proviso was intended

to have a substantive role. First, the proviso begins with the phrase that

nothing in section 8(b)(4) shall be "construed." In short, this proviso
on its face merely imposes a rule of construction. Second, if it were held
to the contrary, the proviso would operate to make unlawful publicity
other than picketing if the publicity had the effect of causing a truck
driver to refuse to pick up or deliver. Such a law would raise substantial
first amendment questions.39 This reason, coupled with the introductory
language of the proviso, strongly suggests that it merely imposes a rule
of construction.

Assuming then that the second proviso merely sets forth a rule of
construction which is inapplicable to picketing, it still remains to be seen

whether such picketing is proscribed under section 8(b)(4)(h). It is
difficult, if not constitutionally impossible, to construe the language "to
threaten, coerce or restrain" as being the automatic equivalent of peace
ful picketing. There are two reasons that come to mind. First, in the
1959 amendments to Taft-Hartley, Congress, where it intended to do so,
used the word "picketing" as a term of art, e.g., in section 8(b)(7) and
the proviso in section 8(b)(4). If Congress had intended section 8(b)
(4) (ii) to cover picketing, as such, it would presumably have used the
word "picketing." Secondly, if the language "threaten, coerce or re
strain" was intended to be the automatic equivalent of peaceful picketing,
then the statute constitutes a blanket prohibition upon peaceful picketing,
and it would appear to violate the elemental guarantees of the first
amendment.40
These considerations suggest that peaceful picketing directed only

at consumers and unaccompanied by other approaches to the retail
establishment or its employees is not within the reach of the amended
law. Stated differently, it is certainly arguable that a violation of section

39 Cf. Terminiello v. Chicago, 337 U.S. 1 (1949) ; Schneider v. New Jersey, 308 U S
147 (1939).

*� See Chauffeurs Union v. Newell, 3S6 U.S. 341 (19S8), reversing per curiam 181
Kan. 898, 317 P.2d 817 (1957) ; Thornhill v. Alabama, 310 U.S. 88, 97-98 (1940).



354 The Georgetown Law Journal [Vol. 48: p. 346

8(b)(4), in consumer-picketing situations, can be found only if the
picketing is accompanied by an overt indication by the union that it
intends to inflict some penalty upon the distributing employer if he con

tinues to do business with the person engaged in a dispute with the union.
Without more, a simple request to customers, conveyed by a picket sign,
to refrain from purchasing a particular product does not in my opinion
violate the law. The proviso simply seeks to place handbilling and other
publicity in a more favorable position than picketing by requiring an

"effect" in addition to the prohibited means and object.

Ill
Section 8(e)

As a result of the enactment of section 8(e), the federal labor law for
the first time expressly prohibits a substantive collective-bargaining
clause (other than a union-security clause). Section 8(e) makes it unlaw
ful to enter into either of two technically defined contracts or agreements.

1. Contracts To Cease and Refrain
Section 8(e)41 makes unlawful an agreement, express or implied,

whereby the employer "ceases or refrains or agrees to cease or refrain
from handling, using, selling, transporting or otherwise dealing in any
of the products of any other employer." Four points are of immediate

significance. First, this part of section 8(e) applies only to agreements
between labor organizations and employers. It does not apply to an

agreement between an individual and an employer. Nor does it apply
to an agreement between a labor organization and a noncovered em

ployer such as a municipality or a railroad.

Secondly, this part of section 8(e) does not apply unless the agreement
relates to the handling or transporting of "products." Thus, an agreement
which concerns itself exclusively with services is not included within the
first part of section 8(e).
This point is underlined by the fact that section 8(b) (4) employs the

phrase "or to perform any services" in connection with its use of language
similar to that found in section 8(e) relating to handling, using, selling
or transporting products. This omission of reference to "services" in

section 8(e) is surely not inadvertent since the already existing statutory
language was there to follow. Accordingly, an agreement to cease and
refrain from using transportation services or other services would not be

covered by the first part of section 8(e).
� � 704(b), 73 Stat. S43 (1959).
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Thirdly, the products must be those of another "employer." If, for
example, the products are those of a noncovered employer, or the con

tracting employer, section 8(e) has no applicability.
Finally, and perhaps most significantly, section 8(e) does not appear

to prohibit an agreement which protects the right of individual employees
to refrain from handling or transporting certain products. In the trans

portation industry, for example, an employer can continue to do business
with and handle the products of a nonunion establishment through the
use of supervisory employees or other nonunion help. An agreement,
therefore, protecting the right of individual employees to refuse to handle
such products is not an agreement whereby the "employer" agrees to
"cease or refrain" from handling such products.

2. Contracts To Cease Doing Business

The second type of agreement covered by section 8(e) is an agreement
to "cease doing business with any other person." Here again the agree
ment must be between an employer and a labor organization, but it need
not be directed toward another "employer" since the term "person" en

compasses covered employers as well as noncovered employers.42 Perhaps
the most significant aspect of the second part of section 8(e) is the
omission of the term "refrain" used in the first part. The second part of
section 8(e) does not prohibit an agreement to "refrain" from doing
business with any other person. The only prohibition is upon agreements
to "cease" doing business. There is a difference between those terms.
The word "cease" connotes an interruption of a continuous course of
conduct, while the word "refrain" indicates a refusal to enter into, or to
renew, a relationship which has never existed before or which has been
terminated by its own terms.43 For this reason, it is submitted that an
agreement between an employer and a labor organization providing that
the employer will in the future refrain from establishing a business rela
tionship in certain situations is not covered. Such an agreement is not an
agreement to cease doing business.
This distinction is of great significance due to the fact that if this

construction is correct, labor has not lost its traditional subcontracting
clauses in many areas involving services. It is inconceivable that Con
gress intended to outlaw agreements which prohibit the transferring of
work within the collective-bargaining unit to another employer. This

42 See cases cited note 3 supra.
43 Cf. Huasteca Petroleum Co. v. Cia. de Navegacao Lloyd Brasileiro, 297 Fed 318

320-21 (E.D.N.Y. 1924) ; 14 C.J.S. Cease (1939).
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might be an agreement to refrain from doing business with such other
employer; it would not be an agreement to cease doing business with
him. Nor would it be an agreement to cease and refrain from dealing in
the products of another employer.
Similarly, an agreement that transportation should not be subcon

tracted or interlined with a nonunion carrier would not be an agreement
to cease doing business but to refrain from doing business. And such
agreement would not be one to cease and refrain from transporting the
products of another employer because it is not directed to such products
but rather to transportation services.
Of course, one of the most urgent problems presented by section 8(e)

is its possible effect on the negotiations of picket-line clauses which pro
tect union members from discharge should they refuse to go through a

picket line. It would appear that this section has no effect on such
picket-line clauses in situations which are covered by the second proviso
to section 8(b) which states:

That nothing contained in this subsection (b) shall be construed to make un

lawful a refusal by any person to enter upon the premises of any employer
(other than his own employer), if the employees of such employer are engaged
in a strike ratified or approved by a representative of such employees whom
such employer is required to recognize under this Act.44

The literal language of the proviso together with the legislative history
makes it clear that there was no intention on the part of Congress to

require union men to go through picket lines at a primary strike which
meets the requirements of the proviso.45 However, this leaves open the

question of the validity of a picket-line clause in circumstances involving
picketing which does not grow out of a strike, e.g., organizational, con
sumer, discharge, unfair labor practice, substandard conditions, and
other types of picketing. Can such a clause be construed as an "agree
ment, express or implied" that the employer will "cease or refrain" from

"handling, using, selling, transporting or otherwise dealing in any of the

products of any other employer," or to "cease doing business with any
other person"?
If clauses of this type do not prevent an employer from doing the job

in some other manner, and if the significance which I attach to the drop
ping of the word "refrain" in the second part of the section is well placed,
then this section may very well have less effect on any picket-line clause

44 � 704(a), 73 Stat. 542 (1959).
45 See authorities cited note 23 supra.



1959] A Critical Analysis 357

than would immediately appear. If the opposite is true, then the pro
tection of the traditional picket-line clause will be substantially curtailed.

3. Provisos to Section 8(e)
The first proviso to section 8(e) excepts from the prohibitions of that

section agreements in the construction industry relating to subcontracting
of work to be done at the jobsite. The legislative history of the section,
as well as the express language of the final sentence in the section, in
dicates that subcontracting agreements in the construction industry are

per se lawful and that a union may strike to obtain such a clause.46
In the post-legislative history of the proviso, Senator McNamara

explained that the phrase "work to be done" was intended to cover work
which could be done on the site.47 If true, section 8(e) would not

outlaw agreements which prohibited, for example, the use of pipe
which had not been but which could have been fabricated on the job-
site. Quite apart from that, however, there are prefabricating situations
which arguably are not covered at all by section 8(e). Thus, an agree
ment which provides that pipe must be fabricated on the jobsite or at

the employer's shop merely defines the work to be performed in the

collective-bargaining unit. There is no other employer involved. There
is no agreement to cease and refrain from using another employer's
product, and no agreement to cease doing business with another person.
There is, I believe, a sharp distinction between an agreement that all
work must be performed by employees in the bargaining unit and one

which sets forth conditions under which such work may be performed
by others.

Secondly, even if the agreement provides that pipe belonging to the
employer shall be fabricated only by union shops, section 8(e) does not
apply. Since fabricating is a service, there is no agreement to cease and
refrain from using the products of another. And since the agreement is
to refrain from doing business with a nonunion shop, it is not covered
by the prohibition against ceasing to do business with another. The prob
lem of construing the proviso, therefore, arises only when the material
itself originates with another employer or person.
The status of subcontracting in the building trades industry is to be

sharply distinguished from the status of similar agreements in the
garment industry. In the latter industry such agreements are not only

H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39-40 (19S9).
10S Cong. Rec. A8141 (daily ed. Sept. 14, 1959).
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exempted from the provisions of section 8(e), but in addition the union
is expressly given the right to strike to enforce the agreement.
This difference in the treatment of subcontracting clauses in the con

struction industry vis-a-vis the garment industry gives rise to the same

class-legislation problem which is discussed in the context of the amend
ments to section 8(b)(4). The statute, therefore, may be subject to
attack under the fifth amendment as special-interest legislation.

Conclusion

It would appear that many unresolved questions involving section
8(b)(4) could have been answered by Congress when it amended that
section. For the most part, however, the questions remain unanswered.

Certainly, many new construction and constitutional problems have been
created by the amendments to sections 8(b)(4) and 8(e). The implica
tions of the amendments, in the last analysis, "are of a Delphic nature,
to be translated into concreteness by the process of litigating eluci
dation."48

48 International Ass'n of Machinists v. Gonzales, 356 U.S. 617, 619 (1958).



RECOGNITION, ORGANIZATIONAL AND
CONSUMER PICKETING

Thomas J. Ryan*

Introduction

It might appropriately be said that picketing as a traditional organiza
tional technique by unions reached its heyday during the days of the

Wagner Act1 which, of course, contained no provisions against picketing
or, for that matter, against unfair labor practices by unions. The zenith
was reached in 1940 when the Supreme Court in the famous case of
Thornhill v. Alabama2 invalidated a sweeping state ban against picketing
and held that peaceful picketing to publicize a labor dispute was pro
tected as free speech under the first amendment. The Court, however,
added the caveat that a state retained the right to "set the limits of per
missible contest open to industrial combatants."3 Subsequent decisions
and legislation were to define those limits.4

During the period following Thornhill, labor organizations generally
contended that all picketing was protected as free speech.5 The courts,
however, while recognizing the ingredient of communication inherent in
all picketing began to look at other ingredients as well. The courts began
to acknowledge the economic pressures generated by picketing and to

uphold state and federal regulation of the use of such "economic power"6
or, in the phraseology of Thornhill, began "to set the limits of permissible

* Executive Secretary, Mechanical Contractors Association of America, Inc.; B.A., LL.B.,
Columbia University; Member of the Bar of the State of New York; Attorney with
National Labor Relations Board, 1951-59; served as Assistant General Counsel, Special
Assistant and Director of Office of Appeals, 1956-59.

1 National Labor Relations Act, 49 Stat. 449 (1935), as amended, 29 U.S.C. �� 151-68
(1958).
2 310 U.S. 88 (1940).
3 Id. at 104.
4 E.g., International Bhd. of Teamsters v. Vogt, Inc., 354 U.S. 284 (1957) ; Building

Serv. Union v. Gazzam, 339 U.S. 532 (1950) ; International Bhd. of Teamsters v. Hanke,
339 U.S. 470 (1950) ; Hughes v. Superior Court, 339 U.S. 460 (1950) ; Giboney v. Empire
Storage & Ice Co., 336 U.S. 490 (1949).

5 International Bhd. of Elec. Workers v. NLRB, 341 U.S. 694 (1951) ; Denver Bldg.
& Constr. Trades Council, 90 N.L.R.B. 1768 (1950), enforced, 192 F.2d 577 (10th Cir.
1951); United Bhd. of Carpenters, 81 N.L.R.B. 802 (1949), enforced, 184 F.2d 60 (10th
Cir. 1950), cert, denied, 342 U.S. 843 (1951); Local 74, United Bhd. of Carpenters, 80
N.L.R.B. 533 (1948), enforced, 181 F.2d 126 (6th Cir. 1950), aff'd, 341 U.S. 707 (1951).6 Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 503 (1949).
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contest open to industrial combatants."7 The Supreme Court has upheld,
for example, state action prohibiting stranger picketing.8 In another case
it recognized the "compulsive features inherent in picketing"9 and stated
that "the very purpose of a picket line is to exert influences, and it pro
duces consequences, different from other modes of communication. The
loyalties and responses evoked and exacted by picket lines are unlike
those flowing from appeals by printed word."10 The Supreme Court has
also stated that "the effort in the cases has been to strike a balance be
tween the constitutional protection of the element of communication in
picketing and 'the power of the State to set the limits of permissible
contest open to industrial combatants.' "n The picketing provisions of
the Labor-Management Reporting and Disclosure Act of 195912 may
fairly be said to represent an attempt by Congress to strike such a

balance. Of course, whether the lines have been drawn to the liking of
either management or labor is another question.
It is most interesting, in view of this new legislation, to note the pro

phetic observation of one labor law expert who, in addressing the 1954
CIO convention, warned that unions in advocating freedom of organiza
tional picketing might be in a dangerously exposed position.
I submit to you, however, that neither picketing for recognition nor organiza
tional picketing should be permitted after the employees have signified whether
in truth the union is their organization. Public resentment runs strong against
unions which carry on picketing for ten months, a year or even three years when
it is plain that most of the employees do not desire to have it represent them.
In such cases the union may fairly be characterized an outsider seeking to force
itself on the employees either by compelling the employer to coerce them into
the union or else by destroying the business which provides their livelihood. We

recognize the distinction today in the case of competing unions. The prohibition
against concerted activities should be extended to prevent organized groups from

using their economic power to attach the employees of other appropriate bar

gaining units as satellites regardless of the employees' wishes.13

This prophecy has indeed been fulfilled. The new Act represents the
first federal legislation which attempts to deal comprehensively with the

subject of recognition and organizational picketing. By way of com-

7 310 U.S. 88, 104 (1940).
8 Building Serv. Union v. Gazzam, 339 U.S. S32 (19S0).
8 Hughes v. Superior Court, 339 U.S. 460, 468 (19S0).
10 Id. at 465.
n International Bhd. of Teamsters v. Hanke, 339 U.S. 470, 474 (1950). (Emphasis

added.)
12 73 Stat. 519 (1959) [hereinafter referred to as the Act].
13 35 L.R.R.M. 56-57 (1954) (remarks of Archibald Cox).
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parison the Taft-Hartley Act14 contained only two provisions which dealt

specifically with this matter, and these were directed only to recognition
and not to organizational strikes and picketing.15 Section 8(b)(4)(C)16
outlawed all recognition strikes and picketing, both primary and sec

ondary, whether by a majority or minority union if another union had

already been certified by the National Labor Relations Board. Section

8(b)(4)(B)17 outlawed all secondary strikes and picketing, whether by
a majority or a minority union, to compel recognition of a union unless
such union was certified.

Aside from these two specific provisions, the NLRB, applying what is

commonly referred to as the Curtis Bros, doctrine,18 has held that section

8(b)(1)(A)19 of the Taft-Hartley Act is violated by a union which

pickets for recognition despite the fact that it does not represent a

majority of employees. Section 8(b)(1)(A) is a general provision which
makes it an unfair labor practice for a union to restrain or to coerce

employees in the exercise of rights guaranteed to them by the act. On
the other hand, organizational20 and consumer picketing21 as such has
not been generally regarded by the NLRB and the courts as prohibited
under the Taft-Hartley Act. Alleged consumer picketing of a neutral

was, nevertheless, recently found violative of section 8(b)(4)(A) as an

unlawful inducement of secondary employees where a union picketed

14 Labor Management Relations Act, 61 Stat. 136 (1947), as amended, 29 U.S.C.
�� 141-87 (1958).

15 The proposed amendments to the Wagner Act contained in the original House bill
sponsored by Representative Hartley included a new section 12, which dealt with "un
lawful concerted activities." Sections 12(a)(1) and 12(a)(2) were concerned specifically
with picketing. These were eliminated, however, before the bill became law. H.R. 3020,
80th Cong., 1st Sess. � 101 (1947).

i� 61 Stat. 141 (1947), 29 U.S.C. � 158(b)(4)(C) (1958) [Appendix II, p. 424].
17 61 Stat. 141 (1947), 29 U.S.C. � 158(b)(4)(B) (1958).
18 Drivers Local 639, 119 N.L.R.B. 232 (1957), rev'd, 43 L.R.R.M. 2156 (D.C. Cir.

1958), cert, granted, 359 U.S. 965 (1959). Curtis Brothers, Inc. filed an unfair labor
practice charge under section 8(b)(1)(A) against the union alleging that the union's picket
ing for exclusive recognition by the employer, when the union in fact represented less
than a majority of the employees, coerced the employees within the meaning of section
8(b)(1)(A) and was therefore unlawful. The Board, while admitting that reasonable
men might differ as to the coercive effect of such peaceful picketing, held that it "would
resolve any seeming ambiguity in section 8(b)(1)(A) so as to comport to the general
policy of the statute" and ordered the union to cease and desist.

i� 61 Stat. 141 (1947), 29 U.S.C. � 158(b)(1)(A) (1958) [Appendix n, p. 423].
20 NLRB v. Local 50, Bakery Workers Union, 245 F.2d 542 (2d Cir. 1957).
2i NLRB v. Crowley's Milk Co., 208 F.2d 444 (3d Cir. 1953).



362 The Georgetown Law Journal [Vol. 48: p. 359

common entrances used by customers and employees alike.22 In another
case the Board found, after appraising the surrounding facts, that picket
ing alleged to be organizational had as its actual purpose recognition.23
The new Act amends Taft-Hartley by adding section 8(b)(7)24 which,

generally speaking, makes it an unfair labor practice for a labor union,
unless certified, to engage in recognition or organizational picketing in
any of the following three situations:

(A) Where an employer has validly recognized another union and a

question concerning representation cannot be raised;
(B) Where a valid election has been conducted within the preceding

year; or

(C) Where picketing has been conducted without the filing of a repre
sentation petition within a reasonable period of time, not to exceed thirty
days.
In this last situation, there are two important provisos: (1) If such a

petition is filed, the Board shall forthwith, without regard to the hearing
provisions of section 9(c)(1)25 or the absence of a showing of interest,
direct an election in the appropriate unit; and (2) Nothing in sub

paragraph (C) shall prohibit picketing truthfully to inform the public
that an employer's employees are not union members or that the em

ployer has no contract with a union, as long as such picketing does not

interfere with deliveries and related services.

I

The General Effect of Section 8(b)(7)
Some general observations are perhaps in order. Section 8(b)(7)

would appear to ban not only recognition and organizational picketing
but also what may be termed for our purposes truthful consumer or

informational picketing where an employer has a contract with another
union which is a bar to an election or an election has occurred within the

past twelve months. The above would be true whether the union had

majority or minority status. The fact that consumer or informational

picketing is barred in the two given situations can be directly inferred
from the fact that the proviso exempting consumer picketing specifically

22 NLRB v. Dallas Gen. Drivers, 264 F.2d 642 (5th Cir.), cert, denied, 361 VS.

814 (1959).
23 Knit Goods Workers' Union, 117 N.L.R.B. 1468 (1957), enforced, 267 F.2d 916 (2d

Cir. 1959).
2* � 704(c), 73 Stat. 544 (1959) [Appendix I, p. 421].
25 61 Stat. 144 (1947), 29 U.S.C. � 159(c)(1) (1958) [Appendix II, p. 427].
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exempts it only from the prohibition of subparagraph (C), which relates
to picketing for a reasonable period, and not from restrictions of section

8(b)(7) as a whole. If Congress had intended to create a broader ex

emption, it could easily have done so by excluding consumer picketing
from the operation of section 8(b)(7) generally. Moreover, there is

legislative history supporting this conclusion.26
Section 8(b)(7) makes no distinction between majority and minority

status. A further inference that section 8(b)(7) inhibits majority as

well as minority picketing can be drawn from the fact that this section

specifically exempts only certified unions from its prohibitions. It might
be observed at this point, however, that a majority union, although
wholly barred from picketing in the face of a contract bar or a recent

election, apparently could otherwise picket beyond the thirty days
merely by filing a representation petition.
It should also be noted that section 8(b)(7) is addressed specifically

to picketing and not to strike activity. Thus, what is the status of a

minority strike for recognition, absent supporting pickets or a threat
thereof? Has section 8(b)(7) rendered moot the Curtis Bros, line
of cases? It would seem that such a minority strike would not fall within
the strict prohibition of section 8(b)(7). On the other hand, a careful

reading of the Curtis Bros, case would indicate that the doctrine is broad
enough to outlaw such a strike unaccompanied by pickets.27 In this con

nection section 8(b)(7) significantly concludes with the following lan
guage: "Nothing in this paragraph (7) shall be construed to permit any
act which would otherwise be an unfair labor practice under this section
8(b)." Moreover, in the conference report on the new legislation, the
statement is made that "section 8(b)(7) overrules the Curtis and Alloy
cases to the extent that those decisions are inconsistent with section
8(b)(7)."28
Mention of the Alloy case29 raises the question of the applicability of

26 105 Cong. Rec. 15907 (daily ed. Aug. 28, 19S9) (analysis of S. Res. 181).
27 Drivers Local 639, 119 N.L.R.B. 232 (19S7), rev'd, 43 L.R.R.M. 21S6 (D.C. Cir.

19S8), cert, granted, 359 U.S. 96S (1959).
28 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 41 (1959). (Emphasis added.)
29 International Ass'n of Machinists, 119 N.L.R.B. 307 (1957), enforced in part, 263

F.2d 796 (9th Cir. 1959), petition for cert, filed, 27 U.S.L. Week 3313 (U.S. April 24,
1959) (No. 865, October Term, 1958; renumbered No. 57, October Term, 1959). The
Board held that appeals to customers of the Alloy Manufacturing Company and the placing
of Alloy on a "we do not patronize" list by a minority union during the conduct of recog
nition picketing constituted unlawful restraint and coercion of employees within the mean

ing of section 8(b) (1) (A) . The Board based this decision on its Curtis Bros, holding.
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the Curtis doctrine to a situation where a minority union uses consumer

boycott techniques short of picketing, viz., oral or written appeals, for
the purpose of forcing recognition. The United States Court of Appeals
for the Ninth Circuit denied enforcement to a portion of the NLRB
order in Alloy. It held that the union had a right to place Alloy on its
"we do not patronize" list in support of its demand for recognition and
that this right was protected by the first amendment guarantee of free
speech.30 However, in NLRB v. United Rubber Workers31 the United
States Court of Appeals for the Fourth Circuit took a different view,
holding such consumer appeals unlawful when in furtherance of an

unfair labor practice. Since section 8(b)(7) speaks strictly in terms of
picketing, it would appear that it does no more than to outlaw certain
types of picketing as such. Thus, while a written consumer appeal may,
under other sections of the Taft-Hartley Act, be regarded in certain cir
cumstances as constituting restraint and coercion32 or inducement,33 it
would indeed be stretching a point to equate such an appeal with the

specific conduct which constitutes picketing. True, the second proviso to

section 8(b)(7)(C), which relates to picketing for a reasonable time,
permits truthful informational picketing or "other publicity" if such

picketing does not affect deliveries. However, if such picketing does
affect deliveries it would appear to follow that only the picketing and
not the other publicity would be illegal after the expiration of a reason

able period. An interpretation which declared the publicity as well to
be unlawful would be untenable as it is difficult to see how the specific
prohibitions of section 8(b)(7) could be enlarged by the second proviso
of subparagraph (C). Such an interpretation would also raise serious
constitutional problems. Accordingly, to the extent that section 8(b)(7)
does not reach either strike action or public appeals, including even those

appeals which might affect deliveries, it would appear that the Board's
Curtis Bros, and Alloy theories have not been rendered completely in

applicable.
Section 8(b)(7) forbids picketing where an object is either recognition

or organization of employees. Although the word "organizational" is not

30 NLRB v. International Ass'n of Machinists, 263 F.2d 796 (9th Cir. 1959).
31 269 F.2d 694 (4th Cir. 1959).
32 International Ass'n of Machinists, 119 N.L.R.B. 307 (1957), enforced in part, 263

F.2d 796 (9th Cir. 1959), petition for cert, filed, 27 U.S.L. Week 3313 (U.S. April 24, 1959)

(No. 865, October Term, 1958; renumbered No. 57, October Term, 1959); see Capital Serv,
Inc. v. NLRB, 204 F.2d 848, 852-53 (9th Cir. 1953).

33 NLRB v. Dallas Gen. Drivers, 264 F.2d 642 (5th Cir.), cert, denied, 361 U.S. 814

(1959).
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used in section 8(b)(7), the legislative history makes it clear that by
forbidding picketing where an object is "forcing or requiring" employees
to accept a labor organization, Congress intended to reach what is com

monly called organizational picketing.34 Of course, the forbidden object
must be found before a violation can be shown. This would seem to

require a determination whether picketing is for recognition or for or

ganizational purposes. While the Board has had experience in making
such distinctions under the Taft-Hartley Act,35 it may be unnecessary
as a practical matter to make this distinction in most cases arising under
section 8(b)(7) because only one object need be shown. Recognition
picketing appears to be the more inclusive term and embraces, in addition
to the purpose of immediate recognition, all the purposes inherent in

organizational picketing. It would, however, seem unnecessary to prove
any more than that the object of the picketing was organization, which
of course is easier to establish. To this extent section 8(b)(7) may be
said to obliterate the distinction between organizational and recognition
picketing.
The new legislation appears to reflect the view, developed by the

courts, that all picketing is to some extent coercive. If the theory should
be applied that one may be held as a matter of law to intend the fore
seeable consequences of one's conduct,38 all picketing used as an organ
izing technique, whether labelled recognition, organizational or infor
mational, could be found to have the object of "forcing or requiring"
employees to accept a bargaining representative. Thus, as a practical
matter factual distinctions between recognition, organizational and con

sumer picketing may be unnecessary, at least as to picketing in the face
of a contract bar or a recent election. That any such picketing is for
bidden in the face of a contract or election finds support in statements by
the conferees.37
In the second proviso to section 8(b)(7)(C), Congress appears to

permit what can be termed truthful organizational picketing to advise
the public that an employer and his employees are nonunion so long as
there is no stopping of deliveries and related services. Thus, Congresswill permit a union in this limited circumstance to apply economic
pressure through appeal to customers. However, the additional economic

34 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 40 (19S9).

js35(W^twer Grocery Co., Ill N.L.R.B. 936 (1955); Francis Plating Co., 109 N.L.R.B.

36 Radio Officers' Union v. NLRB, 347 U.S. 17, 45 (1954).
37 E.g., 105 Cong. Rec. 16415 (daily ed. Sept. 3, 1959) (remarks of Senator Kennedy).
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pressure of halting deliveries which usually accompanies picketing would
not be allowed. If delivery stoppage does occur, the picketing can last
no longer than a reasonable time unless a petition is filed as provided by
subparagraph (C). It would seem clear that to come within the ex

emption that is given to consumer picketing, the facts would necessarily
have to show that any alleged consumer picketing met the requirements
of the proviso both as to truth and as to purpose. Accordingly, if there
were independent evidence to the effect that the union was seeking
recognition by its picketing or intended to force employees to accept it
as their collective-bargaining representative, the privilege might be lost.
For example, a union might make a preliminary demand for a contract
and might, upon refusal, immediately start picketing, truthfully advising
the public of the nonunion status of the employer without an effect on
truck deliveries. The demands for a contract might even continue

during such ostensibly informational picketing. Similarly, a union might,
absent recognition, threaten an employer with a "privileged" consumer

picket line. Facts of this nature would constitute independent evidence
that the picket line had as its true purpose "forcing or requiring" an

employer to bargain, or at least more than truthfully advising the public,
and thus section 8(b)(7) would apparently ban such picketing. To this

degree there remains an area where factual distinctions regarding the

purpose of picketing may have to be made.

Section 8(b)(7) would not prohibit picketing, of course, where the

object was to protest an employer's unfair labor practice or picketing in

support of an economic strike between an incumbent union and an em

ployer. With respect to picketing to protest unfair labor practices, how
ever, some difficult problems may arise. For example, assume that a

union has succeeded in signing up a vast majority of the employees and
then requests recognition, and the employer, not motivated by a good
faith doubt that the union represents a majority of his employees,38
actually attempts to undermine the union's majority status and even

goes so far as to discriminate in the discharge of employees. The union's
answer is to file unfair labor practice charges and also to picket, pro
testing not only the discharges but also the refusal to bargain. This action

by the union in effect amounts to a request for immediate recognition.
Since picketing for recognition is a forbidden object, the employer
files a section 8(b)(7) charge after the lapse of thirty days. The

employer in such a situation would not be likely to file the petition re-

38 In the matter of good faith doubt, see Emma Gilbert, 110 N.L.R.B. 2067 (1954).
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quired under section 8(b) (7) (C), nor would the union, which is choosing
to rely on its unfair labor practice charges.
In this connection, the Aiello case39 may well play a part in the union's

decision as to how to proceed. In that case the Board held in effect that
a union which participates in an election has waived its rights thereafter
to prosecute a refusal-to-bargain charge. In any event, what would

happen to the section 8(b)(7) charge? Even if a petition has been filed
the Board would not normally hold an election in the face of a meritorious

refusal-to-bargain charge or permit the charge to be waived even by
the charging party so as to permit an election. The Board could possibly
dispense with the necessity for filing a petition as being a futile act under
the circumstances and could permit the picketing to continue as a matter
of sound policy. Alternatively, the Board might simply hold that the sole
object of the picketing was to protest an unfair labor practice. Otherwise
the union, in order to protect its continued picketing, would have to file a

petition which presumably would be shelved by the Board until the
disposition of the refusal-to-bargain charge.

So much for the general observations as to the impact of section
8(b)(7) on the use of picketing as a traditional organizing device of a
union. Let us now turn to a more detailed consideration of the various
subdivisions of section 8(b)(7).

II
The Specific Provisions of Section 8(b)(7)

During the debate on the conference report, Senator Kennedy indicated
that subparagraph (A) covers the situation where a contract is for any
reason a bar to an election.40 If the contract is not a bar, whether because
of an illegal union security clause, unreasonable duration, schism, or for
some other reason, subparagraph (A) would not apply. In short, the
Board's whole doctrine of contract bar is applicable. Furthermore,
although a contract with one union might otherwise constitute a bar',another union would not be prohibited from picketing if the employer's
recognition of the former were unlawful because of assistance or domina
tion, or because it had been accorded before that union represented a
majority of employees�in effect another form of assistance. All of the
foregoing could be raised by the union in defending against an unfair
labor practice charge under section 8(b)(7). However, even if a success-

39 Louis Aiello, 110 N.L.R.B. 1365 (1954).
40 105 Cong. Rec. 16415 (daily ed. Sept. 3, 1959).
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ful defense were raised, the union's picketing would, after the lapse of a
reasonable time, fall under subparagraph (C) which bars picketing after
a reasonable time without the filing of a petition.
Subparagraph (B), which prohibits picketing where a valid election

has been held within the past year, would operate against any union, in
cluding a union not on the ballot. Again the question would arise as to
whether a majority union which had lost an election within the past year
could picket in support of a meritorious section 8(a)(5)41 charge. Would
this be regarded as unfair-labor-practice picketing? Moreover, there will
be problems where the last election has occurred in a unit which is not

wholly identified with, or represents only a segment of, the unit of em
ployees which the union is attempting to organize by its picketing.
Subparagraph (C) raises the most problems. The question will arise

as to what is a reasonable period of time for picketing to continue. There
are many instances where employers will not be able to withstand the
adverse economic effects of picketing for thirty days, or where the effect
upon the employer's business will be at least substantial during such a

period. The so-called "quickie" election procedure provided for in sub

paragraph (C) seems to be intended to encourage early invocation of the
election machinery, since a substantive violation will occur only if no

petition has been filed. Accordingly, although the provision for an im
mediate election is found only in section 8(b)(7), and the new Act
nowhere amends section 9(c), as such, it would not appear that a valid
section 8(b)(7) charge is necessary for the consideration of a "quickie"
petition.
There is raised the further question whether a union may file a petition

under this section or whether the right to file is limited to employers and

employees. There is the possibility that a majority union may resort to

picketing in order to take advantage of this proviso, thereby avoiding a

hearing and securing rapid certification. On this very point Repre
sentative Barden, one of the conferees, stated after the Act was passed
that where investigation reveals such an evasive purpose by the union,
the Board is required to direct the petitioner to follow the regular proce
dures of section 9(c) ( 1) which provides for a hearing.42 However, except
for such a situation, there appears to be no warrant either in the language
of section 8(b)(7) or in the legislative history to prohibit union petitions
under subparagraph (C).
� 61 Stat. 141 (1947), 29 U.S.C. � 158(a)(5) (1958).
42 105 Cong. Rec. A8062 (daily ed. Sept. 12, 1959).
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Under the proviso permitting informational picketing, questions will

arise as to whether the picketing or publicity meets the statutory require
ment of truthfulness. This can raise complex problems because something
can be partly or substantially true, or a union might honestly believe

something to be true. Further, if a picket sign merely states that the

employer is unfair or pays substandard wages, are such declarations to

be regarded as synonymous with statements that the employer is non

union? If the picket signs are true, but the other publicity is not, is the

picketing thereby tainted? These are some of the questions that the

NLRB and the courts will have to answer. Moreover, it is to be noted
that the privilege of consumer or informational picketing is lost if the

picketing has an effect of stopping deliveries. Under this test good faith
or intent not to affect deliveries would appear to be immaterial. Once

secondary employees refused to cross the picket line, the picketing would
be banned after a reasonable period unless a petition were filed.
Section 10(7)43 of the Taft-Hartley Act, which section contains the

mandatory injunction provision, is significantly amended by the new

Act so as to be applicable to section 8(b)(7) charges.44 If the Board
has reasonable cause to believe a section 8(b)(7) charge to be true, it
must apply for an injunction. The amendment to section 10(1) also adds
section 8(b)(7) cases to the priority-treatment list. The amendment,
however, contains a proviso that no injunction shall be applied for if
there is pending a charge against the employer under section 8(a)(2)
which the Board has reasonable cause to believe meritorious after a pre
liminary investigation. This leads to the question of what defenses can

be made by a union in a section 10(Z) injunction proceeding. The legis
lative history suggests that relevant employer unfair labor practices
could not be used as a defense in the injunction suit, although they could
of course be used as a defense in a section 8(b)(7) proceeding before
the Board. In the case of the section 8(a)(2) charge, Congress ap
parently intended that the Board's decision as to its merit or lack thereof
should be controlling with respect to the injunction proceeding. As a

practical matter, however, the Board would not seek an injunction unless
the underlying substantive violation of section 8(b)(7) appeared rea

sonably clear. The Board would thus be obliged to consider carefully all
possible defenses.
The amendment to section 8(b)(4)45 should be discussed briefly. This
43 61 Stat. 149, 29 U.S.C. � 160(Z) (1958).
44 � 704(d), 73 Stat. 544 (1959), amending 61 Stat. 149 (1947).
45 � 704(a), 73 Stat. 542 (1959), amending 61 Stat. 141 (1947).
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amendment bans consumer picketing of neutrals or secondary employers
who may be distributing the struck or primary employer's products. The
provisions of section 8(b)(7) which permit limited informational or
consumer picketing apply only to picketing which is primary and not

secondary. The amendment to section 8(b)(4), while banning consumer

picketing of neutrals or secondaries, does permit publicity other than
picketing for the purpose of truthfully advising the public, including
consumers and members of a labor organization, that the products of
the primary employer are being handled or distributed by a neutral.
Even this publicity is banned, however, if it has an effect of stopping
deliveries and related services at the neutral establishment. A question
may well arise as to what constitutes picketing as distinguished from
other publicity, such as a distribution of leaflets where the person dis
tributing them walks back and forth in front of the neutral's place of
business.

Conclusion

Labor organizations can be expected to raise constitutional objections
to these new restrictions on picketing. They will not overlook the fact
that the Supreme Court very recently relied solely on Thornhill v. Ala
bama46 to invalidate summarily a broad picketing ban.47 On the other

hand, the Board and the courts can do much to insure a sound and fair

application of the new picketing amendments by keeping in mind the

objectives of the new legislation. It should be remembered that the

Labor-Management Reporting and Disclosure Act of 1959 received much
of its impetus from the revelations of the McClellan Committee with

regard to blackmail picketing and other abuses.48 The legislative history
of section 8(b)(7) is replete with statements that the new amendments
were not intended to prohibit truly informational picketing or picketing
to protest unfair labor practices. Its basic purpose is to prohibit picket
ing when it exerts a coercive effect on an employer or his employees with
respect to accepting or selecting a union.

46 310 U.S. 88 (1940).
47 Chauffeurs Union v. Newell, 3S6 U.S. 341 (19S8), reversing per curiam 181 Kan.

898, 317 P.2d 817 (19S7).
48 S. Rep. No. 621, 86th Cong., 1st Sess. (19S9) ; S. Rep. No. 1417, 85th Cong., 2d Sess.

(1958) ; Hearings Before the Senate Select Committee on Improper Activities in the Labor

or Management Field, 85th Cong., 1st & 2d Sess. and 86th Cong., 1st Sess., pts. 1-58

(1957-59).
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Bernard Dunau*

Section 704(c) of the Labor-Management Reporting and Disclosure
Act of 19591 has amended the National Labor Relations Act 2 by adding
to it a new section 8(b)(7).3 This section is Congress' solution of the

vexing problem of organizational and recognition picketing. Before the
enactment of section 8(b)(7) the National Labor Relations Board had
undertaken to regulate picketing and propagandizing for recognition
by a minority union via section 8(b)(1)(A).4 The Board's antecedent

approach provides a backdrop for the new section 8(b)(7) and presents
as well the first major interpretative problem under it.
Section 8(b)(1)(A), in combination with section 7,5 provides in very

general terms that it shall be an unfair labor practice for a labor organ
ization or its agents to restrain or coerce employees in the exercise of the

right to engage in or refrain from union activity or collective bargaining.
The Board's use of section 8(b)(1)(A) to regulate recognition picketing
and propagandizing was rather lately evolved in the Board's thinking.
For the first decade following its enactment in 1947, the Board read
section 8(b)(1)(A) quite narrowly and limited its range to actual or
threatened physical or economic coercion having an immediate and direct
impact upon the affected employee�a beating, the loss of a job, a

reduction in wages. Then in late 1957 the Board in the two companion
cases of Curtis Bros? and Alloy1 expanded the scope of the section.
It held that peaceful picketing or propagandizing�placing an employer
on an "unfair" or "we do not patronize" list�engaged in by a union,
which does not represent a majority of employees in the appropriate
unit, to secure its recognition as the exclusive bargaining representative
constitutes restraint and coercion of the employees in the exercise of

* Partner, Jaffe & Dunau, Washington, D.C; A.B., LL.B, Harvard University. The
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7 International Ass'n of Machinists, 119 N.L.R.B. 307 (1957), enforced in part, 263
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their right to refrain from collective bargaining. In the Board's view
peaceful picketing and propagandizing tend to cause an employer to lose
business and therefore exert economic pressure upon the employees who
earn their livelihood from that business.
The Board's refashioned version of section 8(b)(1)(A) has had a

rather mixed reception in the courts. The United States Court of Appeals
for the District of Columbia Circuit rejected its application to peaceful
picketing;8 the Court of Appeals for the Ninth Circuit rejected its
application to propagandizing but did not reach the merits of the picketing
aspect of the question;9 and the Court of Appeals for the Fourth Circuit
approved the Board's new view in full.10 The picketing phase of the
question is presently before the Supreme Court.11 The Court's answer

will determine the first important problem posed by section 8(b)(7): Is
the new section the exclusive basis for regulating organizational and
recognition picketing, or does it stand side by side with the Board's
approach to the problem via section 8(b)(1)(A)? If the Supreme
Court affirms the Board's view, the Board will have two strings to its
bow and could invoke either section 8(b)(7) or section 8(b)(1)(A) to

reach recognitional activity by a minority union. The result would be

anomalous, for under section 8(b)(7) a union is free to engage in
certain activity which is forbidden to it under the Board's version of
section 8(b)(1)(A). An obvious example is a minority union's use of

propaganda to secure recognition. The Board holds that this is a pro
hibited tactic. Yet when Congress addressed itself specifically to the

problem of organizational and recognition activity, it limited itself to

regulating picketing and left propaganda entirely undisturbed.
It is time to look at the specific terms of section 8(b) (7). It is built on

the now familiar pattern of prohibiting certain activity when directed
to obtaining identified objects. The means prohibited to a union or its

agents are:

to picket or cause to be picketed, or threaten to picket or cause to be pick
eted, any employer where an object thereof is forcing or requiring an employer
to recognize or bargain with a labor organization as the representative of his em

ployees, or forcing or requiring the employees of an employer to accept or select

8 Drivers Local 639 v. NLRB, 43 L.R.RM. 2156 (D.C. Cir. 1958), cert, granted, 359

U.S. 965 (1959).
9 NLRB v. International Ass'n of Machinists, 263 F.2d 796 (9th Cir. 1959), petition

for cert, filed, 27 U.S.L. Week 3313 (U.S. April 24, 1959) (No. 865, October Term, 1958;
renumbered No. 57, October Term, 1959) .

10 NLRB v. United Rubber Workers, 269 F.2d 694 (4th Cir. 1959).
n NLRB v. Drivers Local 639, 359 VS. 965 (1959).
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such labor organization as their collective bargaining representative, unless such
labor organization is currently certified as the representative of such employees.12

In essence a union may not picket or threaten to picket either to secure

recognition by an employer or acceptance or selection by the employees.
But there is a peculiarity about the language which merits attention.
The picketing which is prohibited is "forcing or requiring." The section
does not read as a proscription of picketing "where an object thereof is
inducing," but only "where an object thereof is forcing or requiring."
Forcing or requiring is language of compulsion. It raises the question
whether there is picketing short of the compulsive character of "forcing
or requiring" which the section does not reach. There may be picketing,
for example, which does not have the consequence either of inducing
employees of others not to cross the picket line or of inducing consumers

not to buy. Is picketing which has neither of these consequences picketing
which forces or requires?
After first defining as the prohibited means what may be roughly called

organizational or recognition picketing, section 8(b)(7) next spells out
the circumstances under which such picketing may not be conducted.
Subparagraph (A) of the section states the first circumstance to be
"where the employer has lawfully recognized in accordance with this
Act any other labor organization and a question concerning representation
may not appropriately be raised under section 9(c) of this Act."13 This
subparagraph safeguards a valid bargaining relationship from disturbance
during the period in which the Board would not entertain a representation
petition challenging the incumbent's status. It supplements the protection
already conferred by section 8(b)(4)(C).14 The latter section prohibits
a union from striking or picketing for recognition where another union
has been certified as the representative by the Board, at least during the
vigorous life of the certification. The protection afforded by section
8(b)(4)(C) to the status of a certified union has substantially been
extended by section 8(b)(7) to a union which enjoys valid voluntary
recognition. On the practical level this extension will have little affect
on what is already the fact. Indeed, subparagraph (A) is more modest
in its scope than that which unions have contractually embraced by way
of no-raiding agreements. It may well be that relief in such situations
will be obtained more quickly through use of the unions' private internal

12 � 704(c), 73 Stat. 544 (1959).
13 Ibid.
14 61 Stat. 141 (1947), 29 U.S.C. � 158(b)(4)(C) (1958), as amended, � 704(a), 73 Stat.

542 (1959).
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no-raiding agreements than through invocation of the machinery of sec
tion 8(b)(7).
The next situation in which section 8(b)(7) prohibits organizational

or recognition picketing is defined by subparagraph (B) which disallows
such activity "where within the preceding twelve months a valid election
under section 9(c) of this Act has been conducted."15 This disallowance
of picketing within twelve months of a valid election is subject to the
explicit exception contained in the introductory clause of section 8(b) (7),
viz., that organizational or recognition picketing is prohibited "unless such
labor organization is currently certified as the representative of such
employees."16 A union which has been certified as the representative as

the result of its victory in an election is thus free to picket for recognition
if the employer declines to confer it. On the other hand, if the union
loses the election, neither that union nor any other may engage in
organizational or recognition picketing for a period of one year, at
least with respect to the unit of employees in which the election has been
conducted.
Two problems appear. The first problem is presented by the situation

where, though the union has lost the election, either that union or another
is within the next twelve months incontestably designated by a majority
of the employees within the appropriate unit as the bargaining representa
tive. Despite the union's majority, the employer may choose not to

recognize it, and there appears to be no effective method by which to

compel the employer to honor the employees' choice. The Board may
not conduct an election within the unit, for under section 9(c)(3)17
the Board may conduct only one valid election within an annual period
in any unit or subdivision of it. Section 8(b)(7) prohibits picketing
for the purpose of compelling recognition within the annual period, a

prohibition which is accentuated by the fact that the Senate bill had

expressly permitted picketing for that purpose at any time that the
"labor organization has been designated or selected as a representative
for the purpose of collective bargaining by the majority of the employees
in a unit appropriate for such purposes."18 This provision was deleted
in conference. Moreover, while a refusal-to-bargain charge may be filed,
a contested unfair labor practice proceeding marches at so slow a pace
as to afford little if any effective prospect of relief from that source.

!5 � 704(c), 73 Stat. 544 (1959).
16 Ibid. (Emphasis added.)
� 61 Stat. 144 (1947), 29 U.S.C. � 159(c)(3) (1958), as amended, � 702, 73 Stat. 542

(1959).
is S. 1555, 86th Cong., 1st Sess. � 708(a) (1959).
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The net effect is that, once an election has been lost, recognition during
the ensuing twelve months cannot be secured if the employer chooses to

withhold it.
The twelve-month limitation also presents a second problem. While

the Board may not conduct a second election within twelve months of a
valid election, it has in the past entertained representation petitions and
directed elections before the expiration of the period, the actual election

being deferred to the end of the twelve-month period.19 Ordinarily, of
course, the filing of a representation petition with the Board is preceded
by an organization campaign. In certain circumstances organizational
picketing is a legitimate part of the campaign, as section 8(b)(7) explic
itly recognizes. Yet such picketing cannot begin until the expiration of
the full twelve-month period, although the campaign itself begins sooner.

Accordingly, there is a period when organizational activity in such forms
as solicitation and leaflet distribution may take place, though organiza
tional picketing during that same time is prohibited.
The major interpretative problems of section 8(b)(7) are presented

by subparagraph (C). This subparagraph prohibits recognition or

organizational picketing
where such picketing has been conducted without a petition under section
9(c) being filed within a reasonable period of time not to exceed thirty days
from the commencement of such picketing: Provided, That when such a petition
has been filed the Board shall forthwith, without regard to the provisions of
section 9(c)(1) or the absence of a showing of a substantial interest on the part
of the labor organization, direct an election in such unit as the Board finds to be
appropriate and shall certify the results thereof . . . .20

Under subparagraph (C), assuming the picketing is not within the
proscription of subparagraphs (A) or (B), a union may engage in
organizational or recognition picketing so long as it files a representation
petition within a reasonable period of time not to exceed thirty days. If
a timely petition is filed, picketing may continue beyond the thirty-day
period, at least until the certification of election results. If the union wins
the election, its certification as the representative entitles it to continue
to picket to secure its recognition. If the union loses the election, organ
izational or recognition picketing must cease for twelve months in
accordance with subparagraph (B).
What constitutes "a reasonable period of time not to exceed thirty

days" within which to file a representation petition presents a vexing
19 E.g., Vickers, Inc., 44 L.R.R.M. 1S8S (NLRB Sept. 28, 19S9)
20 � 704(c), 73 Stat. 544 (1959).
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question. To leave the determination of a reasonable period to ad hoc
adjudication after the event is to require that important rights be
exercised at the risk of being condemned as illegal without any knowable
standard by which to judge in advance where the line between the licit
and the illicit is drawn. The only fair alternative would be to spell out
by regulation the precise shorter periods which are to prevail in readily
recognizable and specifically defined situations. It is doubtful that a
regulation can be drawn capable of unambiguous application, and an

unclear regulation would simply substitute administrative vagueness for
statutory indefiniteness. It may therefore be that fairness and feasibility
will require that the maximum thirty-day period shall also be the
minimum.

Subparagraph (C) provides that, upon the filing of a representation
petition in conjunction with the conduct of organizational or recognition
picketing, the Board shall direct an election "forthwith." The evident
theory behind the conduct of an expedited election is swiftly to resolve
the representative status of the picketing union. A speedy election is
attractive to both an employer and a union. An employer can rid his
enterprise of picketing if the union loses the election. A union which has
or believes it has a majority and is faced with dilatory tactics in securing
accreditation can picket in the hope of obtaining a quick election. An

employer can always secure an expedited election when confronted with

organizational or recognition picketing by filing a representation petition
and a section 8(b)(7) unfair labor practice charge. A union is not in as

favorable a position. While it is within its power to picket and file a

representation petition, it can hardly file a charge against itself, and it is
problematical whether the expedited election machinery can be invoked
in the absence of a charge.21 The union must therefore hope that its

picketing is sufficiently effective to overcome the recalcitrant employer's
interest in delay and thus to provoke the filing of a charge. Of course,
a charge can be filed by a person other than the employer. A union can

expect an employer to file a charge quickly if it begins to picket when
it does not have a majority and is relying upon the picketing itself to ac

quire majority status. In that event the employer's interest is to shorten
the period of picketing as much as possible.
A serious question is presented as to whether an expedited election is

to be conducted if in the period preceding it the employer engages in

21 The Board's Statements of Procedure, Series 8, Subpart D, and Rules and Regulations,
Series 8, Subpart D, apparently contemplate a charge as the basis for an expedited elec

tion. 24 Fed. Reg. 9099-100, 9112-13 (1959).
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unfair labor practices tending to impair the employees' freedom of choice.
Assume the following situation. A union which has authentic membership
cards signed by a majority of the employees requests recognition, pickets
for it, and files a representation petition. The employer then engages in
unfair labor practices which dissipate the union's majority. Thereafter
the employer files a section 8(b) (7) charge to secure an expedited election.
The union is in an apparent dilemma: The union cannot picket for

recognition if it loses the election, and it cannot succeed in the election
because of the employer's unfair labor practices.
The union may be able to resolve the dilemma by itself filing a charge of

unfair labor practices against the employer. Granting the facts, the
Board would find that the employer engaged in the unfair labor practices
to avoid its obligation to bargain, and the remedial order entered would
require the employer to bargain. Pending a resolution of the merits of
the union's charge, it would be little short of farcical to conduct an elec
tion in the face of an undetermined question whether the condition of
unimpaired choice essential to an election has been destroyed. Until
a valid election has been conducted, the union's right to picket for
recognition continues.
There is, however, a countervailing argument. Section 10 (I)22 of the

National Labor Relations Act is amended23 to make mandatory applica
tion for temporary injunctive relief, pending the Board's determination
of the merits, applicable to section 8 (b)(7) charges. There is a proviso,
however, which states that
such officer or regional attorney shall not apply for any restraining order
under section 8(b)(7) if a charge against the employer under section 8(a)(2)
has been filed and after the preliminary investigation, he has reasonable cause
to believe that such charge is true and that a complaint should issue.24

It is arguable that preclusion of interlocutory relief, where a meritorious
section 8(a)(2)25 charge is filed, is the sole extent to which Congress
means to recognize the relevance of employer unfair labor practices in
the interpretation of section 8(b)(7).
A different conclusion is, however, strongly arguable. A meritorious

section 8(a)(2) charge bars temporary relief, whether or not the charge
is substantially related to unimpaired ability to test the picketing union's
representative status in an election. The employer is deprived of relief

22 61 Stat. 149 (1947), 29 U.S.C. � 160(0 (1958).
23 � 704(d), 73 Stat. 544 (1959).
24 Ibid.
25 61 Stat. 140 (1947), 29 U.S.C. � 158(a)(2) (1958).
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because of his "unclean hands" without more. But the doctrine of
"unclean hands" is not the controlling criterion where the employer's
unfair labor practices have genuinely impaired the probability of a fair
and free election. In such circumstances an election is not held, not in
retribution for the employer's fault, but because the employer's fault has
frustrated the capacity of the election machinery to work at all. Denial
of temporary relief and the refusal to conduct an election because a fair
one cannot be held rest on different bases. Express advertence to the
former, it would follow, does not preclude implying the latter. The
reasons which justify refusal to conduct an election would also justify
disregarding as too literal the command that the election be held "forth
with." It would be stultifying to hold an election "forthwith" when the
only "forthwith" election is one that is incapable of registering an

untrammeled choice.
A further proviso to subparagraph (C) attempts to give a little to

everyone and therefore causes a bit of trouble for everyone. It states that

nothing in this subparagraph (C) shall be construed to prohibit any pick
eting or other publicity for the purpose of truthfully advising the public (in
cluding consumers) that an employer does not employ members of, or have a

contract with, a labor organization, unless an effect of such picketing is to induce
any individual employed by any other person in the course of his employment,
not to pick up, deliver or transport any goods or not to perform any services.26

This proviso permits picketing of an employer to publicize his non

union character so long as the consequence is not to induce employees of
others to observe the picket line. An appeal to consumers which does not
invoke a response from employees of others is thus tolerated, and such
limited picketing will not activate the procedure for an expedited election.
A question which this proviso poses is the scope of the words "an

effect." Does the proviso mean any effect or a substantial effect? The
refusal of one employee in the course of two weeks' picketing to cross

the line is "an effect." If "an effect" means "any effect" this one refusal

may suffice to invalidate the picketing. So aseptic a reading would

significantly reduce the utility of the proviso. On the other hand, if the
proviso is properly read to contemplate a substantial effect, then internal
union discipline and cooperation should be sufficiently strong to permit
consumer picketing without risking its invalidation from unwanted
observance of the picket line by employees of others.
The proviso contains a curious lapse in draftsmanship. It permits

"any picketing or other publicity." Since there has been no previous
2� � 704(c), 73 Stat. S44 (1959).
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prohibition of "other publicity," why does it rate special mention in the

proviso? The lapse should be given no significance. It would be too
tortured an interpretation to infer illegalization of "other publicity" from
reference to it in the permissive proviso where there is no intimation of
such invalidation in the prohibitory part of the section.

Finally, it should be mentioned that, unlike secondary boycotts and
other section 8(b)(4)(A)27 violations, no damage action is authorized
for loss resulting from organizational or recognition picketing. The House
bill had provided monetary recovery for harm from section 8(b)(7)
violations,28 but this was deleted in conference. Damage suits are there
fore not available as an additional sanction to regulate organizational or
recognition picketing.
27 61 Stat. 141 (1947), 29 U.S.C. � 158(b)(4)(A) (1958), as amended, � 704(a), 73

Stat. 542 (1959).
28 H.R. 8400, H.R. 8401, 86th Cong., 1st Sess. � 705(e) (1959).



PREHIRE PROBLEMS IN THE CONSTRUCTION
INDUSTRY

John E. Quinn*

The scope of this article is limited to the practical problems which will
arise in the construction industry from the implementation of the
amendatory provisions contained in the Labor-Management Reporting
and Disclosure Act of 1959.1
A certain amount of understanding of the construction industry is

necessary to place the prehire and exclusive referral provisions of the
new legislation in their proper perspective as a part of day-to-day labor
relations.
The first fact which should be borne in mind is that despite the thou

sands of collective-bargaining agreements in the construction industry,
only a minute percentage of these are negotiated between employers and
unions certified as the collective-bargaining agent. The representation
procedure of the National Labor Relations Act2 is tailored more to the
industrial plant or factory employing a relatively stable work force
over a long period of time. Construction work, on the other hand, is

geared to the employment of many men for a relatively short period of
time�in the majority of cases, too short a time for certification.

One further point might be made regarding the absence of certification
in the construction industry. The point is economic rather than legal.
In order to operate profitably a construction company must have an

adequate quantity of skilled labor available from the very start of a

project. In a construction project time is invariably of the essence.

The company cannot afford to spend six months or even six weeks in

training a man for a job. The company must, therefore, look to some

local source of skilled craftsmen, and the building trades unions con

stitute the largest and in some cases, the only pool of available skilled
labor. This, coupled with the fact that many of the supervisory personnel
in construction companies have come from the ranks of labor, leads

* Labor Relations Director, Procon Company, Des Plaines, Illinois; A.B., John Carroll

University, LL.B., Georgetown Law Center; Member of the Bars of the States of Illinois

and Ohio.
1 73 Stat. 519 [hereinafter referred to as the Act]. For a concise presentation of back

ground and present state of the law in this field, see Sherman, Legal Status of the Building
and Construction Trades Unions in the Hiring Process, 47 Georgetown L.J. 203 (1958).

2 � 9, 49 Stat. 453 (1935), as amended, 29 U.S.C. � 159 (1958), as amended, �� 201(d),
702, 73 Stat. 525, 542 (1959).
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companies to deal with building trades unions without any insistence upon

representation elections or NLRB certification.
In addition to the absence of certification a second fact should be

noted in order to understand the nature of the construction industry.
Virtually all the agreements in the industry are to some extent prehire
agreements and have been for some time. To illustrate this, it is necessary
to study the collective-bargaining agreements in the industry. Generally
there are three types of agreements to be considered, subject, of course,
to myriad variation.

First, there is the local agreement negotiated between one building
trades union represented by a committee of the members of that union,
and an organization of employers dealing with that particular trade.3

Numerically, such agreements constitute the largest group of contracts
in the building industry. Most of these agreements are entered into
without the formalities of representation proceedings. At the time the

agreement is actually executed by the employer he may not have any
work in the area in his particular segment of the industry and con

sequently no craftsmen on his payroll. To this extent the contract is a

prehire agreement.
The second group consists of agreements negotiated between a com

pany or group of companies with an international union. Of these, some
are definite operative agreements which cover all the terms and condi
tions of employment throughout the country. Others are merely ex

pressions of goodwill on the part of the employer or employer association
and the international union�a sort of pass which enables the signatory
employer to enter an area away from his home office and employ mem

bers of the local union in that area affiliated with the signatory interna
tional union. These national agreements are also to a large extent pre
hire, for at the time of execution of the agreement the signatory employers
may have no members of that craft in their employ.
The third group of agreements consists of what is generally referred

to as project agreements. In the past ten years they have become in
creasingly important to the successful completion of large industrial
undertakings. The circumstances surrounding this agreement generally
involve a large project scheduled for construction in an area within the
jurisdiction of several local unions of different trades but remote from
population centers. Before a contractor can profitably estimate and enter
a bid upon such a project he must make certain that skilled manpower

3 In the construction industry the certification is accomplished on a geographical rather
than a factory or shop basis.
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is available, and he must know the labor rates and other terms and con

ditions under which the manpower will be available. It therefore be
comes necessary that before he can submit a definite bid on the project,
he must have an agreement with the building trades unions whose men

he intends to employ. This agreement is clearly prehire. There is no

certification and there are no employees at the time of the contract.

One other type of agreement, a modification of the project agreement,
might be mentioned here. Such an agreement may result where a con

tractor enters an area to do work which may necessitate the employment
of twelve to fifteen different crafts. It becomes necessary for the con

tractor to examine all the local agreements to determine the terms and
conditions under which the work may be accomplished. Tremendous dif
ferences often present themselves, not only in wage rates but also in

working conditions under the locally negotiated agreements. These dif
ferences often fall within the categories of hours of work, travel expense,
holidays and shift work. The contractor can often reach an agreement
with the representatives of the unions involved which will result in a

standardization of these items for all crafts so that the project may be

completed in an orderly fashion.
This type of agreement is mentioned for one reason: The working

conditions have been established by local agreements achieved through
collective bargaining between a committee with authority to negotiate
appointed by the union and a local employer group. The contractor en

tering the area is not a member of the group which negotiated the agree
ment, and enters into a new agreement with the business representative
of the union to change one or more of these conditions. For example, in
a given area, out of five different craft agreements, one may provide for

$2.00 per day travel expense, another may provide for ten cents per
mile to and from the jobsite, a third may provide for one half hour's

pay in lieu of travel expense and the other two may make no mention
of travel expense at all.

In order to ascertain definite travel costs and to reduce accounting
overheads, the contractor may propose to the business representatives
of the five unions that a definite rate be established for all crafts�per

haps in this case $1.50 per day. Some crafts are now getting more travel

expense than provided in their local agreement and some are receiving
considerably less. The business representatives of the unions may agree
to this modification of their existing local agreement. In view of the

provisions of the new Act designed to protect the rank-and-file members
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of unions,4 there is now the strong possibility that a charge of "sweet
heart contract" may be raised by the members of unions who are receiv

ing less travel expense than that called for in the local agreement. There
is the further possibility that the contractor is open to civil suit by the
individual members employed on the project for the difference between
the amount paid and the amount specified in the local agreement. A fur
ther question arises as to the authority of the business representative to

negotiate such an agreement.5 The safe procedure would seem to be that
where such an agreement is entered into, the contractor should request
ratification of the agreement by the union members.

Intimately connected with the matter of prehire agreements is the

question of hiring arrangements and referral procedures. The new Act,
which legalizes prehire agreements in the construction industry, is silent
as to the manner and form of these agreements.6
The Magna Carta in the field of hiring provisions appears to be the

ruling set forth by the Board in the Mountain Pacific case.7 In the con

ference report concerning the Act, the managers on the part of the House
specifically made reference to the fact that the provisions of the Act
referring to section 705 were not intended to restrict the applicability of
the hiring-hall provisions enunciated in Mountain Pacific or to authorize
the use of force, coercion, strikes or picketing to compel any person to
enter into such prehire agreement.8 Therefore, it would appear that little
change, with the exception of the time requirement concerning union-
security clauses, has been made as the result of the passage of the Act.
For the present, Congress has seen fit to leave interpretations as to the
validity of hiring agreements to the administrative rulings of the NLRB.
Assume at this juncture that the contractor has in his possession all

the craft agreements purported to be in effect in a given area where work
is contemplated. Some of these agreements may be operative national
agreements to which he is signatory. Some may be local agreements
which he is bound to follow under the terms of some of his national
agreements. In order to avoid possible financial liabilities by the ap
plication of the Brown-Olds penalty,9 the following determinations must

4 �� 201-10, 73 Stat. 524 (1959).
5 Prudential Ins. Co. of America, 124 N.L.R.B. No. 187 (Oct. 28, 1959) ; Operating Eng'rs,

123 N.L.R.B. No. 114 (April 7, 1959).
6 � 705, 73 Stat. 545 (1959) [Appendix I, p. 422].
7 Mountain Pacific Chapter, Assoc. Gen. Contractors, Inc., 119 N.L.R.B. 883 (1958),

enforcement denied and remanded, 270 F.2d 425 (9th Cir. 1959).
8 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 42 (1959).
� United Ass'n of Plumbers and Pipefitters, 115 N.L.R.B. 594 (1956). This case pro-
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be made by the employer bearing in mind that the work may be of short
duration and that skilled craftsmen in the project area may be few in
number.

(1) Does the agreement conflict with any union-security restrictions
enforced in a particular state?10
(2) Are the hiring provisions set forth in the agreement exclusive or

nonexclusive in nature?

(3) If exclusive in nature, do they conform to the standards set forth
in theMountain Pacific case?

(4) Does the agreement provide an effective appeal system to insure
compliance with nondiscrimination?

(5) Lastly and most important, does the area practice conform to the
language of the agreement?
For clarification, some brief explanation of the above points should be

made. The question as to whether an agreement conflicts with or is for
bidden by any state union-security statute generally can be resolved by
a review of the particular statutory language. However, an interesting
point is raised as to the application of such statutes when a referral

system utilizing the union hall as the sole clearance agency is set forth
in the agreement, even though the safeguards of Mountain Pacific are

observed. This instance would arise in an exclusive hiring or referral

agreement. It would seem that if referrals by the union hall were in no

way based upon union membership, bylaws, rules, regulations or any
other aspect of union membership, such union referral would be regarded
in the same light as a referral made by any other employment agency
serving as a source of available manpower.
In order to determine whether the hiring provisions of an agreement

are exclusive or nonexclusive in nature, the employer must review the

agreement in its entirety. The recent rash of agreement modifications to

conform with the Mountain Pacific standards has in many cases pro
duced nonexclusive language in the hiring provisions but retention of
exclusive language in other portions of the contract. An example would
be the retention of language whereby the hiring-hall procedure limits

vides that the Board has the power to order the remission of dues and assessments to

employees who are affected by discriminatory hiring practices. The recovery is limited
to a period beginning six months prior to the charge by the employee of such practices.
The Brown-Olds remedy has also been applied against the employer. Los Angeles-Seattle
Motor Express, Inc., 121 N.L.R.B. 1629 (1958).

10 At present nineteen states have some form of union-security restriction in their

constitutions or statutes. See, e.g., Ariz. Rev. Stat. Ann. � 23-1302 (1956) ; Ind. Ann.

Stat � 40-2701 (Supp. 1959); Kan. Const, art. 15, � 12; Va. Code Ann. � 40-68 (1950).
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the union's exclusive referral of employees to a period of forty-eight
hours after the request for men has been made. The Board has held that

this language would not alter other exclusive provisions of the agree
ment.11
The language requirements to safeguard an exclusive hiring arrange

ment were stated by the NLRB in the Mountain Pacific case. The
Board maintained the position that exclusive hiring language without
clauses prohibiting discrimination was illegal and constituted an unfair
labor practice as a matter of law. This determination as to whether an

agreement is discriminatory per se in the absence of such clauses has
been recently reviewed.12 The court remanded the case, pointing out that
the Board may adopt such rules of evidence by which special significance
is given to the fact that the employer and union fail to include protective
clauses of nondiscrimination, but that a rule of evidence must operate
prospectively.
In all probability, the most perplexing problem confronting both union

and management in their efforts to adhere to the mandates of the Taft-
Hartley Act as applied to the construction industry, is the actual practice
involved and the necessary remedial steps to correct such practices if
not in conformity with the administrative rulings of the NLRB. A con

struction project may be in a remote region of Alaska or in the tropic
climate of the islands; it may require the transportation and housing of
hundreds of employees for a period of several years; or it may be accom

plished on a round-the-clock basis within our larger metropolitan areas.

Conforming to a universal hiring practice in the instances cited is next to
impossible.
It must be realized that area practice for certain types of work varies

from region to region throughout this country. In section 705 of the new
Act Congress has wisely permitted prehiring agreements which may in
clude minimum training or experience qualifications for employment and
priority in opportunities for employment based upon length of service
with the employer in the industry or in the geographical area. In this
regard, it should be noted that in the Senate Labor Committee's report,13the list of criteria for referrals as spelled out is not intended to be defini
tive but to suggest objective criteria which should be applied without
discrimination.

11 Local 363, Int'l Bhd. of Boilermakers, 123 N.L.R.B. No. 220 (June 30, 1959).12 NLRB v. Mountain Pacific Chapter, Assoc. Gen. Contractors, Inc., 270 F 2d 425
(9th Cir. 1959).

13 S. Rep. No. 187, 86th Cong., 1st Sess. 28 (1959).
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Conclusion

It should be noted that management and labor in the construction
industry have collectively endeavored to effectuate agreements which
comply with the recent rulings of the NLRB. These negotiations have
served a most unique purpose. Since the application of the Brown-Olds
penalty imposes a joint financial responsibility on the part of both labor
and management, both parties to the collective-bargaining agreements
have gained a wider understanding of each other's individual problems.
The overall effect has been that the agreements which have been reached
to date have generally accomplished the following objectives:

( 1 ) Experienced craftsmen, whether union or nonunion have been af
forded equal opportunity to obtain employment;
(2) The industry has been assured a means of training apprentices in

the crafts concerned; and
(3) Employees in a given regional area have been protected from mass

infiltration of workers from another area.

It is hoped that in the light of these recently enacted amendments to

the Taft-Hartley Act, the NLRB will take into account the acknowledge
ment by Congress of the peculiar characteristics of the construction

industry in future rulings.



PREHIRE AND THE LOCAL BUILDING
CONTRACTOR
Vincent J. Apruzzese*

Introduction

The new provisions of the Labor-Management Reporting and Dis

closure Act of 19591 that deal solely with the building and construction

industry will have far-reaching effect. Some of them may or may not

be good for the industry, depending upon the circumstances.
The way the new law will affect the larger contracting firms of the

industry will be much different than the way it will affect the smaller but
nonetheless substantial employers in the industry. This latter group
constitutes the vast majority of construction employers and will prob
ably be saddled with most of the problems. Therefore, most practi
tioners will be concerned with the meaning and effect of the law on these
clients rather than on the larger contracting firms in the industry. This
article will consider principally the effect of this law on such employers.
In the opinion of this writer, and basic to the views expressed herein,

the interests of the very large contractors who operate nationally or

under international agreements2 at times conflict with those of their
smaller brethren. This is because their problems are not the same. Some
of the reasons that account for these different problems will be dealt
with herein. This article will attempt further to highlight some of the
problems that can and will arise to confront the smaller class of employers.
Although smaller, many of them are quite substantial and do a gross
annual volume in excess of $10,000,000. However, they do not operate
nationally but generally confine their activity to one state or region.
The character of the industry, the roving pattern of large employers

in seeking and performing jobs, the need for a ready work force, the
job-hopping required of many employees, time schedules, cost-plus work
and many other things create real and genuine problems for both union
* General Counsel, Building Contractors Association of New Jersey; B.A., Rutgers Uni

versity, LL.B., University of Pennsylvania; Member of the Bar of the State of New Jersey;
Member, Labor Law Section, American Bar Association; Member, Labor Committee, New
Jersey State Bar Association; Correspondent, "The New Jersey Building Contractor."

1 73 Stat. S19 (1959) [hereinafter referred to as the Act].
2 An international agreement is an agreement with the international union of a particular

craft which normally provides for the adoption of the wage rates and conditions in the col
lective-bargaining agreement in a local area, if any, and a no-strike, no-lockout provision.
The no-strike, no-lockout provision is utilized very frequently when a bargaining impasse is
reached with a local employer bargaining group.

387



388 The Georgetown Law Journal [Vol. 48: p. 387

and management. Accordingly, there is ample reason for much of what
exists and what is done. It must be recognized, however, that what
the large contracting firms do to resolve their problems can greatly
affect local area bargaining relationships, wages and other conditions
of employment. An understanding of how and why these national
contractors proceed as they do emphasizes and accentuates the differences
of interest that exist and shows clearly the need for different treatment
of employers in the industry rather than uniform treatment for all with
different problems. This is one of the shortcomings of the construction

industry provisions of the new Act which seem to deal with only half the
picture.

I

Problems of the Construction Industry

1. In General

Section 8 of the Taft-Hartley Act, as amended by the Labor-Manage
ment Reporting and Disclosure Act, legalizes the prehire agreement in
the building and construction industry.3 The reasons for the provision
are thoroughly discussed in both the Senate and House Labor Committee
reports.4 The reports state that the occasional nature of the employ
ment relationship marks the difference between the construction industry
and manufacturing and other types of enterprises. An individual em

ployee invariably works for many employers but for none of them

continuously. Jobs, depending upon the stage of construction, are fre

quently of short duration. Employers need a ready supply of labor in
order to undertake a project in any particular locale and also an assurance

that a work force will be available. The ability to estimate the cost of a

job when bidding work is essential, for guesswork can be suicide. There

fore, it readily appeared that a prehire contract was consistent with the
needs of the industry. The big question was what form should the

prehire contract take. Section 8(f)5 meets the need, but perhaps it has

gone too far.
Most contractors belong to multiple employer associations of one

sort or another, either national or local (local meaning statewide, county-
wide or citywide in scope). Collective bargaining is normally done

through the association. Nonmembers must contract individually, and

3 � 705(a), 73 Stat. 545 (1959) [Appendix I, p. 422].
4 S. Rep. No. 187, 86th Cong., 1st Sess. 27 (1959) ; H.R. Rep. No. 741, 86th Cong., 1st

Sess. 19 (1959).
5 � 705(a), 73 Stat. 545 (1959).
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in such a situation the prehire agreement is a useful instrument. In these

cases, what kind of collective bargaining will take place? Will it be

collective bargaining as the term is commonly understood? This can pre
sent a myriad of problems. Perhaps past practices will shed some light.
In most areas a bargaining relationship between an employer associa

tion and the individual local building trades has been established over

the years and agreements are in force and effect that are generally rec

ognized by all in the industry. Accordingly, a contractor, foreign to

the particular jurisdiction because his principal headquarters is elsewhere
or one who is not a member of the employer bargaining representative,
is expected to sign and abide by all the provisions of the local agreement.
If this particular employer does this, no actual collective bargaining is
involved. He merely adopts as a binding agreement between his concern

and the union the already-bargained-for labor contract. Here the recogni
tion of a prehire agreement has application and is meaningful because it
meets the needs set forth above without upsetting local working standards,
practices and customs. For the most part, this has been done in the past.6
However, there have been glaring exceptions.
On the other hand, assume that the incoming or particular employer

involved does not wish to adopt the established agreement but wishes to

negotiate for himself. Prior to the new Act he could not legally do so

unless he had employees and a majority were represented by the union.7
Practically speaking, this was rarely the case, but often the employer
would negotiate regardless. Now, with lawful recognition of a prehire
contract, he not only may do so legally but more weight must be given
to these contracts or side dealings than heretofore. Consider the large
national contractor coming into an area to build a multimillion-dollar
project that will last for a substantial period of time who desires to

negotiate his own terms and conditions. This employer might well
fashion contracts with local unions that could change the entire pattern
of working conditions, customs, wage levels and/or fringe benefits in the
area. This might be done for any number of reasons, such as:

(1) To attract the most highly skilled mechanics in the area; or

(2) To eliminate contractual differences among the trades by standard
izing certain conditions such as travel time, coffee time, show-up time,
lay-off time or others to create harmony on the job; or

6 See NLRB v. F. H. McGraw & Co., 206 F.2d 635 (6th Cir. 19S3).
7 National Labor Relations Act (Wagner Act) � 8(a)(3), 49 Stat. 4S2 (1935), as

amended, 29 U.S.C. � 158(a) (3) (1958), as amended, � 201(e), 73 Stat. 525 (1959).
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(3) To assure smooth labor relations by granting some better conditions
than the local agreement thereby inflating the bargaining ability and
stature of the local business agent.

The other side of the problem concerns pressures on this employer.
Because the employer must have a large local working force, the union
sometimes is able to drive a hard bargain. The union may: (1) wish
to make a "killing" on an "outsider" or an "in-and-outer"; or (2) feel
that the company is a "big money" contractor and can afford to pay; or

(3) know that Davis-Bacon8 rates prevail in a government project and
that Uncle Sam has deep pockets; or (4) have a business agent anxious to
make a name for himself.
With the above pressures and motives at play prior to the new Act,

some national contracting firms would enter into project agreements
which were different from the local or association-bargained agreements.
A project agreement is made to cover the work on a specific project.
Assume a few of the trades on this particular job have a travel-time
clause in their contract calling for approximately $1.25 per day. Others

may have a travel-time clause calling for $.75 per day, and still others

may have none at all. An agreement would be reached to pay perhaps
$.75 or $1.00 or even $1.25 per day to all trades for travel time in order
to keep harmony on the job. Another example is one in which some trades
have show-up-time clauses and others do not. The show-up-time clause

requires at least one or two hours pay to a man who comes to work but is
not put to work because of poor weather conditions. To maintain harmony
on the job, an agreement would be reached to pay all trades show-up time.

(Some of these differences in conditions arise because different trades

bargain with different groups of contractors or associations, i.e., general
contractors, electrical contractors, plumbing and pipefitting contractors,
roofing contractors and others. Accordingly, the contracts arrived at may
at times vary greatly even in the same local area.) This type of contract
sets a precedent not heretofore followed and could easily upset local
conditions embodied in collective-bargaining agreements.
If the amount of work being done under these new conditions is

substantial enough to supplant local conditions by establishing new

prevailing rates for federal work, then a higher cost would be the result.
The higher costs spread. After conditions such as the above become

8 46 Stat. 1494 (1931), 40 U.S.C. � 276a (1952). An act relating to the rate of wages

for laborers and mechanics employed on public buildings of the United States and the

District of Columbia by contractors and subcontractors, and for other purposes.
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established in an area affecting a large number of employees, similar
treatment is expected on other jobs in the area. At first, the "bread
and butter" jobs are affected. Residential, small industrial and mainte
nance work is either lost to the area or not done at all, and then the

pyramiding effect is felt on all work. If the effect is substantial enough
to send industry elsewhere to build because costs are less, the area where
these conditions exist is left wanting. Local employers have to get by with
the "leaner pickings" as must local labor. The large or national con
tractor follows the work about the country wherever it may go. It is
not suggested that this is the design of any of those responsible for these

conditions, but this is the effect. Practitioners for local employers or em

ployer associations must use bargaining techniques and devise contract
clauses to minimize this development as much as possible. Labor has
their hot-cargo clauses, subcontractor clauses and others designed to serve

specific ends. Likewise, those who stand to suffer by unlimited or un

controlled prehire agreements must be alert to prevent such occurrences

in order to maintain and attract customers to their local area. All this
can be accomplished and yet allow fair treatment to all and equal co
existence.

Granting a prehire agreement legal status may well mean significant
changes in Davis-Bacon prevailing wage-rate determinations. This effect
would be felt in areas where there is stable labor-management negotiation
in much the same way as described above, but consider the possible effect
in less stable areas. With the ambitious federal highway projects already
underway and scheduled for future construction, not to mention defense
projects, new bases, research centers and the like, many areas will be
traversed where either no construction at all or little construction of
any consequence has previously taken place. In this situation, how
is the prevailing rate to be determined by the Davis-Bacon division?
Assume that a prehire agreement is reached and submitted as the con

tract containing the prevailing rate for the area. Further assume that
no similar work or at least very little similar work has been previously
done in the past few years. What is the prevailing rate? The prehire
agreement is a valid subsisting contract. Should not the prehire rate
apply? Would it not be a simple matter to arrive at labor costs that
would be higher than might otherwise be expected?
The Davis-Bacon division has experienced many difficulties in out

lying areas in the past with somewhat similar problems in trying to
establish the prevailing rate. It is presently under fire by some who are

inquiring into the methods used in its determination of prevailing rates.
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The question always is to what contract or previous work can one look
to establish the prevailing rate. Many nonunion builders in midwestern
and far western states are concerned with this problem, and it appears
that the problem may have been compounded.

2. Teamster Practices
Much has been said about the Teamsters Union because of the corrupt

practices and activities disclosed by the McClellan hearings, and that
union was certainly the chief target of the labor reform legislation. Yet,
the prehire agreement gives the Teamsters a handy tool with which they
were previously unequipped.
Many contractors use small trucks or other vehicular means to move

equipment and supplies to and from job locations. Invariably, these
pieces of equipment remain idle at the jobsite during much of the day.
Some, on the other hand, may be used to distribute various supplies for
limited periods of time, perhaps two or three hours out of a full day. Be
cause of the individual-craft jurisdictional lines of demarcation in the
building trades, the problems are continuous as to who has the right to
certain work and/or who should perform this work. The Teamsters have

frequently tried to negotiate with building and construction employers
and sought to require that all vehicles be driven by their members. Be
cause it would be economically unsound in most instances, like the

above, to employ Teamsters to operate such vehicles, their organizational
or recognition advances have been repulsed. In these instances the reply
was given that the union did not represent any of the employees of the

employer. If this were so, a contract could not be signed because it would
be an illegal document.
Moreover, because the union did not represent any of the employer's

employees (normally laborers do the limited driving that is required),
the employer would be committing an unfair labor practice under section

8(a)(3)9 if he signed a contract and dismissed his laborers or replaced
them on this work with newly hired Teamsters. This response to the
Teamsters frequently proved very effective in the past. Now, the

employer is free to enter into a prehire agreement if he chooses, and
the only reply is either "yes" or "no." Under the guise of harmony
how many agreements will be signed with Teamsters because it is legal
to do so? Will the giants of the industry or some of the larger contractors
institute a practice that others will be practically compelled to adopt?

9 49 Stat. 452 (1935), as amended, 29 U.S.C. � 158(a)(3) (1958), as amended, � 201(e),
73 Stat. 525 (1959).
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The construction industry, particularly in highly developed areas, is

one in which legal maximums are more frequently the norm than not.

One might imagine the persuasive remarks of a business agent arguing
the legality of such a contract. The cost to hire Teamsters for the
work mentioned in relation to the entire project cost or labor cost is

negligible, but nonetheless very wasteful. If such agreements are entered

into, payment for unproductive labor may be on the upswing and

featherbedding may have received a new impetus.
Another observation that should be made is that the prehire provision

applies to employers "engaged primarily in the building and construction

industry" as opposed to terminology of "an employer in the construction

industry" used in section 8(e)10 of the new Act. Where the line will be
drawn is, of course, very important to both union and employer so that
either does not trespass upon the rights guaranteed to employees in
section 711 of the Wagner Act by entering into prehire agreements where
not permitted under the law. Unfair labor practices will probably be com

mitted before the phrase "engaged primarily" is adequately defined. For

example, will dollar volume or time devoted to the building and construc
tion industry be controlling? How will this affect industrial concerns that
have their own construction departments? In some cases these depart
ments employ hundreds of men. The development of the law on this
questionwill bear close watching.
It should be mentioned, at least in passing, that while the reduction

of a union-shop clause in the construction industry from thirty days to
seven days is not of vast significance, it may, on occasion, present prob
lems. The initiation fees for union membership in the construction in
dustry vary from a low of approximately fifty dollars to a high of ap
proximately four hundred dollars for some of the skilled crafts.
Many employees could not possibly produce the required initiation

fee for membership within seven days and could legally, under a col
lective-bargaining agreement so providing, lose employment because of
the lack of union membership after seven days. It is true that building
trade unions frequently allow payment of initiation fees on a time or

installment basis; however, not all do this, and more importantly there
is no specific legal requirement that this must be done. The shorter
period of time could be used as a tool by some unscrupulous union repre
sentatives to shape their membership as they desire. It is not suggested

10 73 Stat. 543 (1959).
11 49 Stat. 452 (1935), as amended, 29 U.S.C. � 157 (1958).
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that this will be done to any significant degree in the industry nor is
this possibility considered a serious problem in this writer's opinion.12

II

What Type Hiring Hall?

It is common knowledge to all acquainted with the construction in
dustry that closed-shop hiring practices flourished prior and subsequent
to the Taft-Hartley Act.13 The illegal hiring practices that prevailed
were of long standing and deeply embedded in the mores and customs of
the industry. In addition, the experience of the industry under the law
must also be considered. Until 1947 the construction industry did not
come under the scope of federal labor legislation because construction

industry problems were not entertained14 by the Board under the Wagner
Act. After 1947 the Taft-Hartley Act was virtually ignored by the in

dustry until the Brown-Olds15 and Mountain Pacific16 cases, and the
now famous moratorium granted to the industry in 1958 by General
Counsel Jerome Fenton in order to allow it to clean up improper hiring
practices.17 Accordingly, until very recently the industry has not known,
except in right-to-work states, anything other than closed-shop practices.
Many active in the industry still do not appreciate the legal ramifications
of the hiring problem despite a veritable avalanche of material written
after the Mountain Pacific decision.18 Yet, it is somewhat understandable.

Many employers in the industry at one time were rank-and-file mem

bers, and although they left the ranks to become contractors, they still
retained their union cards and followed the practices they had learned
as union men. They knew no other practices, for until the Mountain

12 The writer has been informed by a reliable source that in New York State the practice
of shaping union membership by requiring the immediate payment of initiation fees has

occurred in several instances under the previous thirty-day union-shop clause.
13 Bertram & Maisel, Industrial Relations in the Construction Industry 38 (1955).
14 Johns-Manville, 61 N.L.R.B. 1 (1945) ; Brown & Root, 51 N.L.R.B. 820 (1943).
is United Ass'n of Plumbers & Pipefitters, 115 N.L.R.B. 594 (1956).
16 Mountain Pacific Chapter, Assoc. Gen. Contractors, Inc., 119 N.L.R.B. 883 (1958),

enforcement denied and remanded, 270 F.2d 425 (9th Cir. 1959). The court held that the

Board may establish peculiar rules of evidence within its specialized field, but these rules

should operate prospectively and will apply in future cases. For this reason the case was

remanded for a determination on the facts as presented in this appeal rather than the

Board's previous decision on a matter of law.
17 41 Lab. Rel. Rep. 153 (1958).
13 See generally Sherman, Legal Status of the Building and Construction Trades Unions

in the Hiring Process, 47 Georgetown LJ. 203 (1958) ; Note, 11 Stan. L. Rev. 181 (1958).
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Pacific decision in 1958 others were unnecessary. This makes it ex

tremely difficult for the Board, the courts, lawyers or anyone else to

announce the new ways of doing things with any certainty that they will
be understood. Legal requirements might indicate change, but to get the
word down to the levels where it counts�on the job to superintendents
and foremen and to local business agents there to be understood and
followed�is something else again. Additionally, there are forces at play
at all times within the industry that repel each other and make it difficult
to move away from illegal hiring practices and strike a balance satis

factory to all. Each local union desires to gain as much of the work as

possible in its area. Accordingly, as contractors move about, even within
the same state, county or city, they are invariably expected to use either
all local men or a substantial portion of local men. There have developed
unwritten rules or requirements that are sought in many areas such as

percentage variations or the like which indicate the ratio of local men
to outside men. Some used a fair-percentage standard. What was fair,
of course, depended upon the circumstances.
There are many contractors, particularly small subcontractors or

specialty contractors, who require highly skilled men within a specific
trade on certain types of work. By constantly doing the same type of
work, a man acquires special skill and becomes more proficient and
valuable to his employer. Obviously, the employer cannot continue this
employment and utilize these special skills unless the employee can move
from place to place. Both the employer and union employee would like
to do so. However, this conflicts with the desire of the local union where
the job is located to do all the work that it can in its territory. Here the
tug-of-war takes place, and here must be struck a proper balance to
accommodate the needs of both. A consideration of Brown-Olds and
Mountain Pacific and the events that led to the amendments of section
8(f)(3) and (4)19 of the new Act will be helpful here.
Brown-Olds was decided in 1956 and set forth a reimbursement remedythat could mean serious financial consequences to a union for followingillegal hiring practices.20 The employer has also been held responsiblefor illegal hiring practices under similar circumstances 21 The remedy

was not used, however, until 1958. At this time two important thingshappened, the Mountain Pacific decision and the letter of General Coun-
seI Jerome D- Fenton dated February 7, 1958, warning the industry that

19 � 70S (a), 73 Stat. S4S (1959) [Appendix I, p. 422].20 United Ass'n of Plumbers & Pipefitters, 115 N.L.R.B. 883 (1956).21 Los Angeles-Seattle Motor Express, Inc., 121 N.L.R.B. 1629 (1958).
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hiring practices were to be corrected or Brown-Olds penalties would be
invoked. The Mountain Pacific decision set forth standards under which
an exclusive hiring hall could legally be operated. The Board said the
following standards must be contained in an agreement providing for
such hiring halls:

(1) Selection of applicants for referral to jobs shall be on a nondiscriminatory
basis and shall not be based on, or in any way affected by union membership,
bylaws, rules, regulations, constitutional provisions, or any other aspect or

obligations of union membership, policies, or requirements.
(2) The employer retains the right to reject any job applicant referred by the
union.

(3) The parties to the agreement post, in places where notices to employees and

applicants for employment are customarily posted, all provisions relating to the

functioning of the hiring arrangement, including the safeguards that we deem
essential to the legality of an exclusive hiring arrangement.22

The Board also observed that the referral of individuals or refusal to
refer could be based upon "any selective standard or criterion which an

employer could utilize in selecting from among job seekers."23 If an

exclusive hiring hall were used without the standards and proper safe

guards required by the Board, the Brown-Olds penalty could follow.
In this writer's view, conditions became very unsettled. The industry

experienced severe trauma. Many attempts were made by both labor
and management to comply with the Brown-Olds ruling but still retain
the operating system as it had existed before the decision. Building trade
unions wanted criteria or standards for the referral of people that vir

tually assured a continuance of closed-shop hiring. They attempted to

do this by seeking priority for employment opportunities for craftsmen
of a particular local union based upon: (1) length of service in a par
ticular geographical area (which area was made coincident with the
territorial jurisdiction of the union); or (2) length of service with an

employer who previously was party to a collective-bargaining agreement
with the union (which agreement usually followed closed-shop practices) ;
or (3) length of service in the industry, defining industry in restrictive
terms.
In this manner, local men would get jobs to the exclusion of others�

even before members of sister locals�because the local men had an

advantage gained through past illegal hiring practices. Management in
the industry for the most part consistently refused to accept such criteria

22 119 NX.R.B. at 897 (19S8).
23 Ibid.
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on the grounds that it was an attempt to reinstate the closed shop under

the guise of "objective criteria." Those who argued otherwise confirmed
these fears by seeking the present legislation. The practical effect of the
new Act could mean new life to closed-shop practices in the industry.
To accommodate the needs of both employers and employees, freedom

of movement of trained and qualified personnel is needed, and some satis

factory compromise must be reached. Here, flexibility and the use of

common sense is required. Section 8(f)(3) allows the use of such flex

ibility whereas section 8(f)(4), depending on how restrictive the pro
visions are drafted within the legal limits allowed, could virtually assure

a return to closed-shop practices. The matter now rests on the bargaining
table.
To say that the hiring hall is needed because there are unique hiring

problems in the industry and then to gloss over the remaining important
aspects of its application is not a true understanding of the import of
these provisions. The needs of employers differ. When one employs scores

of men, invariably the largest number employed by a contractor must
come from the local area so that the hiring problem is really not too

serious. However, when an employer uses and needs a small mobile

working force, the problem can become acute. Therefore, it is not merely
a question of a hiring hall as opposed to no hiring hall, but rather what
kind of a hiring hall, totally exclusive and totally restrictive or flexible
to meet the needs of both parties. Herein lies the difficult task for those
who will deal with hiring problems in forthcoming negotiations.

Ill

Hot-Cargo Clauses and the Construction Industry
Another very significant provision of the new Act which relates solely

to the construction industry is the exception of section 8(e) that allows
hot-cargo clauses in the construction industry.
The term "hot cargo" is, of course, not strictly accurate to cover all

situations in which it is used. It connotes material in transport, and this
may not be the case. Perhaps the term more properly should be "hot
goods" or material which a union considers improper to handle or work
upon either because it has been produced by nonunion labor, by a struck
employer, by a different union not part of the same international union
(a hot-cargo clause so providing is common in building trades contracts),
or under conditions which the union considers unfair to its employees!Section 8(e) declares null and void and unenforcible all existing hot-
cargo clauses and makes it an unfair labor practice to seek such a clause
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except in the building and construction and clothing and apparel indus
tries. It provides with regard to the building and construction industry:
That nothing in this subsection (e) shall apply to an agreement between a labor
organization and an employer in the construction industry relating to the con

tracting or subcontracting of work to be done at the site of the construction,
alteration, painting, or repair of a building, structure, or other work . . . ,24

A clash of opinion already has resulted between Senator McNamara and
Representative Kearns concerning the meaning of the term "at the con

struction site."25 Does it refer to work that is actually done at the con

struction site or work that can be done at the construction site? If it
refers to work that can be done at the construction site, it would appear
that no limit exists as to how far back to primitive means a union might
wish to go. It is submitted that such a broad interpretation of this pro
vision was not intended by Congress. Senator Kennedy said of this pro
vision, "The proviso does not cover boycotts of goods manufactured in
an industrial plant for installation at the jobsite, or suppliers who do
not work at the jobsite."26 On the same day Senator Morse observed with

regard to the hot-cargo amendment, "It would prevent a union from pro
tecting the bargaining unit it represents by obtaining an agreement not
to subcontract work normally performed by employees in the unit."27
While a hot-cargo provision is legal in the construction industry, it

still remains unenforcible by means of a strike or picketing. As Senator
Morse observed, "Present law forbids enforcing the agreement by a strike
or picketing to induce a strike if the contracting employer declines to

adhere to his agreement."28 In a similar vein, the Conference Report of
Managers on Part of the House states:

The committee of conference does not intend that this proviso should be con

strued so as to change the present state of the law with respect to the validity
of this specific type of agreement relating to work to be done at the site of the
construction project or to remove the limitations which the present law imposes
with respect to such agreements. Picketing to enforce such contracts would be

illegal under the Sand Door case. To the extent that such agreements are legal
today under section 8(b)(4) of the National Labor Relations Act, as amended,
the proviso would prevent such legality from being affected by section 8(e).29

24 � 704(b), 73 Stat. S43 (1959).
25 105 Cong. Rec. A8611 (daily ed. Oct. 5, 1959).
2� 105 Cong. Rec. 16415 (daily ed. Sept. 3, 1959).
27 Id. at 16399. Senator McNamara later made a more extensive defense of this view.

105 Cong. Rec. A8141 (daily ed. Sept. 14, 1959).
28 105 Cong. Rec. 16399 (daily ed. Sept. 3, 1959).
29 H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959).
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This means that such an agreement grants rights enforcible only at

common law by a suit for damages. It should also be borne in mind as

indicated by Representative Barden:
This proviso is intended to permit what is now lawful and deals only with situa
tions where there is a contractor or sub-contractor relationship and not to situa
tions where there is no privity of contract between two or more contractors on a

particular site. Such as in the case of co-contractors, each having direct contracts
with the owner.30

In spite of the fact that these provisions cannot be enforced by a

strike or picketing, very interesting problems arise. Many states such as

New Jersey have separate bid statutes31 for public work where prime
contracts are awarded to several contractors according to the particular
work done by each, i.e., general contractor, plumbing, heating and ven

tilating, structural steel, electrical and other type trades. In such states
the law requires that contracts be awarded to the lowest responsible
bidder.32 A situation could arise and has arisen on many occasions where
one or two of the prime contractors are nonunion contractors. A building
trade union or unions then attempts to organize the nonunion employer.
A picket line is placed at the project which all other building trades
refuse to cross. If the other prime contractor or contractors who employ
union people do not proceed with the work in accordance with their
contracts which may include and normally do include a three-day stop
notice provision, serious consequences follow. These contractors can

lose their contracts for failure to proceed promptly and the project may
be completed by a bonding company.
In such circumstances the employer has no dispute with the trade

with whom he is in contractual relationship and the cause of the work
stoppage is totally unrelated to anything he did or can do to change
things. In fact, with a hot-cargo or subcontractor clause which prohibits
him from assigning or subcontracting his work in any way except under
the same terms and conditions of his collective-bargaining agreement, he
could not protect himself in order to save financial loss, default or for
feiture of his contract. If there were no hot-cargo or subcontractor
clause in his agreement, he could at least subcontract to a nonunion
contractor. If he did this despite such a clause, he would do so under
danger of a suit for damages. In this type of situation a hot-cargo clause
could be very damaging to a perfectly legitimate union contractor.

30 105 Cong. Rec. 16630 (daily ed. Sept. 4, 1959) .

31 N.J. Stat. Ann. �� 52:32-1 to 35-12 (1955).
32 NJ. Stat. Ann. � 52:32-2 (1955).
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The hot-cargo clause could also have far-reaching effect on construc

tion projects where a general contractor agrees by contract that all his
subcontractors will perform work in accordance with the terms and con

ditions of his agreement. As previously mentioned, by virtue of the pre
hire agreement being legalized, the Teamsters will have an easier time
in gaining recognition in the construction industry. If a hot-cargo clause
is granted to this trade, it can be very damaging. Every subcontractor
of any size that uses small trucks for limited periods of time at the con

struction site would be required to conform to such agreement. If not,
the contractors involved, either or both, could be subjected to suits for

damages. These provisions, of course, mean added costs to all contractors
�particularly to smaller contractors.

Some national contractors have already been heard to say that they
will go along with these hot-cargo provisions in such form as to minimize
the possible risk involved. When one considers the cost of a building con

struction project, the amount of expense involved for labor such as

operating engineers or teamsters is relatively small in relation to the total
labor cost. Therefore, resistance from large builders is frequently not too
forceful because the stakes are not high enough. To the smaller general
contractor and subcontractors, employment of men where payment is ex

pected for unproductive labor is not only onerous but prohibitive. Such
clauses could have a very unhealthy effect on an area or the industry in

general.

Conclusion

Local labor unions and local contractors are vitally concerned with
influences that affect working conditions and other contract terms within
their particular areas. Large contractors coming into the locale can

greatly change the terms of subsequent hiring agreements. A project
in a particular area may only be a small part of the total volume of busi
ness of a large contracting firm; thus, the business decisions that are

made cannot possibly reflect a genuine consideration and concern for the
local area. Obviously, the prime concern for conditions in a particular
locale is that of those who are quartered there and work there perma
nently.
There are good and basic reasons for the divergence of views and

interests of employers in the building industry. The new labor legisla
tion, as it affects the building industry, is good for some and troublesome

for others, depending upon the size and nature of the contractor's

activity.



APPENDIX I

The Labor-Management Reporting and Disclosure Act of 1959

AN ACT

To provide for the reporting and disclosure of certain financial transactions and administrative

practices of labor organizations and employers, to prevent abuses in the administration of

trusteeships by labor organizations, to provide standards with respect to the election of omcers

of labor organizations, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America m Congress assembled,

SHORT TITLE

Section 1. This Act may be cited as the "Labor-Management Reporting and Disclosure
Act of 1959."

DECLARATION OP FINDINGS, PURPOSES, AND POLICY

Sec 2. (a) The Congress finds that, in the public interest, it continues to be the
responsibility of the Federal Government to protect employees' rights to organize, choose
their own representatives, bargain collectively, and otherwise engage in concerted activities
for their mutual aid or protection; that the relations between employers and labor organ
izations and the millions of workers they represent have a substantial impact on the
commerce of the Nation; and that in order to accomplish the objective of a free flow of
commerce it is essential that labor organizations, employers, and their officials adhere to
the highest standards of responsibility and ethical conduct in administering the affairs of
their organizations, particularly as they affect labor-management relations.

(b) The Congress further finds, from recent investigations in the labor and management
fields, that there have been a number of instances of breach of trust, corruption, disregard
of the rights of individual employees, and other failures to observe high standards of
responsibility and ethical conduct which require further and supplementary legislation that
will afford necessary protection of the rights and interests of employees and the public
generally as they relate to the activities of labor organizations, employers, labor relations
consultants, and their officers and representatives.
(c) The Congress, therefore, further finds and declares that the enactment of this Act

is necessary to eliminate or prevent improper practices on the part of labor organizations,
employers, labor relations consultants, and their officers and representatives which distort
and defeat the policies of the Labor Management Relations Act, 1947, as amended, and
the Railway Labor Act, as amended, and have the tendency or necessary effect of burden
ing or obstructing commerce by (1) impairing the efficiency, safety, or operation of the
instrumentalities of commerce; (2) occurring in the current of commerce; (3) materially
affecting, restraining, or controlling the flow of raw materials or manufactured or processed
goods into or from the channels of commerce, or the prices of such materials or goods in
commerce; or (4) causing diminution of employment and wages in such volume as sub
stantially to impair or disrupt the market for goods flowing into or from the channels of
commerce.

DEFINITIONS

Sec 3. For the purposes of titles I, II, III, IV, V (except section 505), and VI of this
Act�

(a) "Commerce" means trade, traffic, commerce, transportation, transmission, or com
munication among the several States or between any State and any place outside thereof.
(b) "State" includes any State of the United States, the District of Columbia, Puerto

Rico, the Virgin Islands, American Samoa, Guam, Wake Island, the Canal Zone, and Outer
Continental Shelf lands defined in the Outer Continental Shelf Lands Act (43 U.S.C. 1331-

401
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(c) "Industry affecting commerce" means any activity, business, or industry in commerce

or in which a labor dispute would hinder or obstruct commerce or the free flow of com
merce and includes any activity or industry "affecting commerce" within the meaning of
the Labor Management Relations Act, 1947, as amended, or the Railway Labor Act, as
amended.

_
(d) "Person" includes one or more individuals, labor organizations, partnerships, associa

tions, corporations, legal representatives, mutual companies, joint-stock companies, trusts,
unincorporated organizations, trustees, trustees in bankruptcy, or receivers.

(e) "Employer" means any employer or any group or association of employers engaged
in an industry affecting commerce (1) which is, with respect to employees engaged in an

industry affecting commerce, an employer within the meaning of any law of the United
States relating to the employment of any employees or (2) which may deal with any labor
organization concerning grievances, labor disputes, wages, rates of pay, hours of employ
ment, or conditions of work, and includes any person acting directly or indirectly as an

employer or as an agent of an employer in relation to an employee but does not include
the United States or any corporation wholly owned by the Government of the United States
or any State or political subdivision thereof.
(f) "Employee" means any individual employed by an employer, and includes any in

dividual whose work has ceased as a consequence of, or in connection with, any current
labor dispute or because of any unfair labor practice or because of exclusion or expulsion
from a labor organization in any manner or for any reason inconsistent with the require
ments of this Act.
(g) "Labor dispute" includes any controversy concerning terms, tenure, or conditions of

employment, or concerning the association or representation of persons in negotiating, fixing,
maintaining, changing, or seeking to arrange terms or conditions of employment, regardless
of whether the disputants stand in the proximate relation of employer and employee.
(h) "Trusteeship" means any receivership, trusteeship, or other method of supervision

or control whereby a labor organization suspends the autonomy otherwise available to a

subordinate body under its constitution or bylaws.
(i) "Labor organization" means a labor organization engaged in an industry affecting

commerce and includes any organization of any kind, any agency, or employee representa
tion committee, group, association, or plan so engaged in which employees participate and
which exists for the purpose, in whole or in part, of dealing with employers concerning
grievances, labor disputes, wages, rates of pay, hours, or other terms or conditions of em

ployment, and any conference, general committee, joint or system board, or joint council
so engaged which is subordinate to a national or international labor organization, other
than a State or local central body.
(j) A labor organization shall be deemed to be engaged in an industry affecting com

merce if it�

(1) is the certified representative of employees under the provisions of the National
Labor Relations Act, as amended, or the Railway Labor Act, as amended; or
(2) although not certified, is a national or international labor organization or a local

labor organization recognized or acting as the representative of employees of an em

ployer or employers engaged in an industry affecting commerce; or

(3) has chartered a local labor organization or subsidiary body which is representing
or actively seeking to represent employees of employers within the meaning of para
graph (1) or (2) ; or

(4) has been chartered by a labor organization representing or actively seeking to

represent employees within the meaning of paragraph (1) or (2) as the local or

subordinate body through which such employees may enjoy membership or become
affiliated with such labor organization; or

(5) is a conference, general committee, joint or system board, or joint council,
subordinate to a national or international labor organization, which includes a labor

organization engaged in an industry affecting commerce within the meaning of any of
the preceding paragraphs of this subsection, other than a State or local central body.

(k) "Secret ballot" means the expression by ballot, voting machine, or otherwise, but
in no event by proxy, of a choice with respect to any election or vote taken upon any

matter, which is cast in such a manner that the person expressing such choice cannot be

identified with the choice expressed.
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(1) "Trust in which a labor organization is interested" means a trust or other fund or

organization (1) which was created or established by a labor organization, or one or more

of the trustees or one or more members of the governing body of which is selected or

appointed by a labor organization, and (2) a primary purpose of which is to provide
benefits for the members of such labor organization or their beneficiaries.
(m) "Labor relations consultant" means any person who, for compensation, advises or

represents an employer, employer organization, or labor organization concerning employee
organizing, concerted activities, or collective bargaining activities.
(n) "Officer" means any constitutional officer, any person authorized to perform the

functions of president, vice president, secretary, treasurer, or other executive functions of
a labor organization, and any member of its executive board or similar governing body.
(o) "Member" or "member in good standing," when used in reference to a labor organi

zation, includes any person who has fulfilled the requirements for membership in such
organization, and who neither has voluntarily withdrawn from membership nor has been
expelled or suspended from membership after appropriate proceedings consistent with law
ful provisions of the constitution and bylaws of such organization.
(p) "Secretary" means the Secretary of Labor.
(q) "Officer, agent, shop steward, or other representative," when used with respect to

a labor organization, includes elected officials and key administrative personnel, whether
elected or appointed (such as business agents, heads of departments or major units, and
organizers who exercise substantial independent authority), but does not include salaried
nonsupervisory professional staff, stenographic, and service personnel.
(r) "District court of the United States" means a United States district court and a

United States court of any place subject to the jurisdiction of the United States.

TITLE I�BILL OF RIGHTS OF MEMBERS OF LABOR ORGANIZATIONS

BUT, OF RIGHTS

Sec 101. (a) (1) Equal Rights.�Every member of a labor organization shall have
equal rights and privileges within such organization to nominate candidates, to vote in
elections or referendums of the labor organization, to attend membership meetings, and to
participate in the deliberations and voting upon the business of such meetings, subject
to reasonable rules and regulations in such organization's constitution and bylaws.
(2) Freedom of Speech and Assembly.�Every member of any labor organization

shall have the right to meet and assemble freely with other members; and to express any
views, arguments, or opinions; and to express at meetings of the labor organization his
views, upon candidates in an election of the labor organization or upon any business
properly before the meeting, subject to the organization's established and reasonable rules
pertaining to_ the conduct of meetings: Provided, That nothing herein shall be construed to
impair the right of a labor organization to adopt and enforce reasonable rules as to the
responsibility of every member toward the organization as an institution and to his refrain
ing from conduct that would interfere with its performance of its legal or contractual
obligations.
(3) Dues, Initiation Fees, and Assessments�Except in the case of a federation of

national or international labor organizations, the rates of dues and initiation fees payableby members of any labor organization in effect on the date of enactment of this Act
snail not be mcreased, and no general or special assessment shall be levied upon such
members, except�

(A) in the case of a local labor organization, (i) by majority vote by secret ballot
of the members in good standing voting at a general or special membership meeting,after reasonable notice of the intention to vote upon such question, or (ii) by majorityvote of the members in good standing voting in a membership referendum conducted
by secret ballot; or

(B) in the case of a labor organization, other than a local labor organization or a
tederation of national or international labor organizations, (i) by majority vote of the
delegates voting at a regular convention, or at a special convention of such labor
organization held upon not less than thirty days' written notice to the principal office
�of each local or constituent labor organization entitled to such notice, or (ii) by



404 The Georgetown Law Journal [Vol. 48

majority vote of the members in good standing of such labor organization voting in a

membership referendum conducted by secret ballot, or (iii) by majority vote of the
members of the executive board or similar governing body of such labor organization,
pursuant to express authority contained in the constitution and bylaws of such labor
organization: Provided, That such action on the part of the executive board or similar
governing body shall be effective only until the next regular convention of such labor
organization.

(4) Protection of the Right To Sue.�No labor organization shall limit the right of
any member thereof to institute an action in any court, or in a proceeding before any
administrative agency, irrespective of whether or not the labor organization or its officers
are named as defendants or respondents in such action or proceeding, or the right of any
member of a labor organization to appear as a witness in any judicial, administrative, or

legislative proceeding, or to petition any legislature or to communicate with any legislator:
Provided, That any such member may be required to exhaust reasonable hearing procedures
(but not to exceed a four-month lapse of time) within such organization, before instituting
legal or administrative proceedings against such organizations or any officer thereof: And
provided further, That no interested employer or employer association shall directly or in
directly finance, encourage, or participate in, except as a party, any such action, proceeding,
appearance, or petition.
(5) Safeguards Against Improper Disciplinary Action.�No member of any labor

organization may be fined, suspended, expelled, or otherwise disciplined except for nonpay
ment of dues by such organization or by any officer thereof unless such member has been
(A) served with written specific charges; (B) given a reasonable time to prepare his de
fense; (C) afforded a full and fair hearing.
(b) Any provision of the constitution and bylaws of any labor organization which is

inconsistent with the provisions of this section shall be of no force or effect.

CTVTL ENFORCEMENT

Sec. 102. Any person whose rights secured by the provisions of this title have been in
fringed by any violation of this title may bring a civil action in a district court of the
United States for such relief (including injunctions) as may be appropriate. Any such
action against a labor organization shall be brought in the district court of the United
States for the district where the alleged violation occurred, or where the principal office
of such labor organization is located.

RETENTION OF EXISTING RIGHTS

Sec. 103. Nothing contained in this title shall limit the rights and remedies of any
member of a labor organization under any State or Federal law or before any court or

other tribunal, or under the constitution and bylaws of any labor organization.

RIGHT TO COPIES OF COLLECTIVE BARGAINING AGREEMENTS

Sec. 104. It shall be the duty of the secretary or corresponding principal officer of each
labor organization, in the case of a local labor organization, to forward a copy of each
collective bargaining agreement made by such labor organization with any employer to

any employee who requests such a copy and whose rights as such employee are directly
affected by such agreement, and in the case of a labor organization other than a local
labor organization, to forward a copy of any such agreement to each constituent unit
which has members directly affected by such agreement; and such officer shall maintain
at the principal office of the labor organization of which he is an officer copies of any such

agreement made or received by such labor organization, which copies shall be available
for inspection by any member or by any employee whose rights are affected by such agree
ment. The provisions of section 210 shall be applicable in the enforcement of this section.

INFORMATION AS TO ACT

Sec. 105. Every labor organization shall inform its members concerning the provisions
of this Act.
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TITLE II�REPORTING BY LABOR ORGANIZATIONS, OFFICERS AND EM

PLOYEES OF LABOR ORGANIZATIONS, AND EMPLOYERS

REPORT OF LABOR ORGANIZATIONS

Sec. 201. (a) Every labor organization shall adopt a constitution and bylaws and shall
file a copy thereof with the Secretary, together with a report, signed by its president and
secretary or corresponding principal officers, containing the following information�

(1) the name of the labor organization, its mailing address, and any other address
at which it maintains its principal office or at which it keeps the records referred to

in this title;
(2) the name and title of each of its officers;
(3) the initiation fee or fees required from a new or transferred member and fees

for work permits required by the reporting labor oganization;
(4) the regular dues or fees or other periodic payments required to remain a

member of the reporting labor organization; and

(5) detailed statements, or references to specific provisions of documents filed under
this subsection which contain such statements, showing the provision made and pro
cedures followed with respect to each of the following: (A) qualifications for or

restrictions on membership, (B) levying of assessments, (C) participation in insurance
or other benefit plans, (D) authorization for disbursement of funds of the labor
organization, (E) audit of financial transactions of the labor organization, (F) the
calling of regular and special meetings, (G) the selection of officers and stewards and
of any representatives to other bodies composed of labor organizations' representatives,
with a specific statement of the manner in which each officer was elected, appointed,
or otherwise selected, (H) discipline or removal of officers or agents for breaches of
their trust, (I) imposition of fines, suspensions, and expulsions of members, including
the grounds for such action and any provision made for notice, hearing, judgment on
the evidence, and appeal procedures, (J) authorization for bargaining demands, (K)
ratification of contract terms, (L) authorization for strikes, and (M) issuance of work
permits. Any change in the information required by this subsection shall be reported
to the Secretary at the time the reporting labor organization files with the Secretary
the annual financial report required by subsection (b).

(b) Every labor organization shall file annually with the Secretary a financial report
signed by its president and treasurer or corresponding principal officers containing the
following information in such detail as may be necessary accurately to disclose its financial
condition and operations for its preceding fiscal year�

(1) assets and liabilities at the beginning and end of the fiscal year;
(2) receipts of any kind and the sources thereof;
(3) salary, allowances, and other direct or indirect disbursements (including reim

bursed expenses) to each officer and also to each employee who, during such fiscal
year, received more than $10,000 in the aggregate from such labor organization and
any other labor organization affiliated with it or with which it is affiliated, or which
is affiliated with the same national or international labor organization;
(4) direct and indirect loans made to any officer, employee, or member, which

aggregated more than $2 SO during the fiscal year, together with a statement of the
purpose, security, if any, and arrangements for repayments;

(S) direct and indirect loans to any business enterprise, together with a statement
of the purpose, security, if any, and arrangements for repayment; and
(6) other disbursements made by it including the purposes thereof;

all in such categories as the Secretary may prescribe.
(c) Every labor organization required to submit a report under this title shall make

available the information required to be contained in such report to all of its members,and every such labor organization and its officers shall be under a duty enforceable at the
suit of any member of such organization in any State court of competent jurisdiction or in
the district court of the United States for the district in which such labor organizationmaintains its principal office, to permit such member for just cause to examine any books,records, and accounts necessary to verify such report. The court in such action may, in



406 The Georgetown Law Journal [Vol. 48

!S,i!!SSS?>niin ad,dit/�VVny judgment awarded to the plaintiff or plaintiffs, allow areasonable attorney's fee to be paid by the defendant, and costs of the action.
(d) Subsections (f), (g) and (h) of section 9 of the National Labor Relations Act, asamended, are hereby repealed.
(e) Clause (i) of section 8(a)(3) of the National Labor Relations Act, as amended, isamended by striking out the following: "and has at the time the agreement was made or

within the preceding twelve months received from the Board a notice of compliance with
sections 9 (f), (g), (h)." y

REPORT OF OFFICERS AND EMPLOYEES OF LABOR ORGANIZATIONS

Sec. 202. (a) Every officer of a labor organization and every employee of a labor
organization (other than an employee performing exclusively clerical or custodial services)shall file with the Secretary a signed report listing and describing for his preceding fiscal
year�

(1) any stock, bond, security, or other interest, legal or equitable, which he or his
spouse or minor child directly or indirectly held in, and any income or any other
benefit with monetary value (including reimbursed expenses) which he or his spouse
or minor child derived directly or indirectly from, an employer whose employees such
labor organization represents or is actively seeking to represent, except payments and
other benefits received as a bona fide employee of such employer;
(2) any transaction in which he or his spouse or minor child engaged, directly or

indirectly, involving any stock, bond, security, or loan to or from, or other legal or
equitable interest in the business of an employer whose employees such labor organiza
tion represents or is actively seeking to represent;
(3) any stock, bond, security, or other interest, legal or equitable, which he or his

spouse or minor child directly or indirectly held in, and any income or any other
benefit with monetary value (including reimbursed expenses) which he or his spouse
or minor child directly or indirectly derived from, any business a substantial part of
which consists of buying from, selling or leasing to, or otherwise dealing with, the
business of an employer whose employees such labor organization represents or is
actively seeking to represent;
(4) any stock, bond, security, or other interest, legal or equitable, which he or his

spouse or minor child directly or indirectly held in, and any income or any other
benefit with monetary value (including reimbursed expenses) which he or his spouse
or minor child directly or indirectly derived from, a business any part of which con

sists of buying from, or selling or leasing directly or indirectly to, or otherwise dealing
with such labor organization;
(5) any direct or indirect business transaction or arrangement between him or his

spouse or minor child and any employer whose employees his organization represents
or is actively seeking to represent, except work performed and payments and benefits
received as a bona fide employee of such employer and except purchases and sales
of goods or services in the regular course of business at prices generally available to

any employee of such employer; and
(6) any payment of money or other thing of value (including reimbursed expenses)

which he or his spouse or minor child received directly or indirectly from any em

ployer or any person who acts as a labor relations consultant to an employer, except
payments of the kinds referred to in section 302(c) of the Labor Management Rela
tions Act, 1947, as amended.

(b) The provisions of paragraphs (1), (2), (3), (4), and (5) of subsection (a) shall
not be construed to require any such officer or employee to report his bona fide investments
in securities traded on a securities exchange registered as a national securities exchange
under the Securities Exchange Act of 1934, in shares in an investment company registered
under the Investment Company Act of 1940, or in securities of a public utility holding
company registered under the Public Utility Holding Company Act of 1935, or to report
any income derived therefrom.

(c) Nothing contained in this section shall be construed to require any officer or em

ployee of a labor organization to file a report under subsection (a) unless he or his spouse
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or minor child holds or has held an interest, has received income or any other benefit with
monetary value or a loan, or has engaged in a transaction described therein.

REPORT OF EMPLOYERS

Sec. 203. (a) Every employer who in any fiscal year made�

(1) any payment or loan, direct or indirect, of money or other thing of value
(including reimbursed expenses), or any promise or agreement therefor, to any labor
organization or officer, agent, shop steward, or other representative of a labor organi
zation, or employee of any labor organization, except (A) payments or loans made
by any national or State bank, credit union, insurance company, savings and loan
association or other credit institution and (B) payments of the kind referred to in
section 302(c) of the Labor Management Relations Act, 1947, as amended;
(2) any payment (including reimbursed expenses) to any of his employees, or any

group or committee of such employees, for the purpose of causing such employee or

group or committee of employees to persuade other employees to exercise or not to

exercise, or as the manner of exercising, the right to organize and bargain collectively
through representatives of their own choosing unless such payments were contempor
aneously or previously disclosed to such other employees;
(3) any expenditure, during the fiscal year, where an object thereof, directly or in

directly, is to interfere with, restrain, or coerce employees in the exercise of the right
to organize and bargain collectively through representatives of their own choosing, or
is to obtain information concerning the activities of employees or a labor organization
in connection with a labor dispute involving such employer, except for use solely in
conjunction with an administrative or arbitral proceeding or a criminal or civil judicial
proceeding;
(4) any agreement or arrangement with a labor relations consultant or other in

dependent contractor or organization pursuant to which such person undertakes ac

tivities where an object thereof, directly or indirectly, is to persuade employees to
exercise or not to exercise, or persuade employees as to the manner of exercising, the
right to organize and bargain collectively through representatives of their own choosing,
or undertakes to supply such employer with information concerning the activities
of employees or a labor organization in connection with a labor dispute involving
such employer, except information for use solely in conjunction with an administrative
or arbitral proceeding or a criminal or civil judicial proceeding; or
(S) any payment (including reimbursed expenses) pursuant to an agreement or

arrangement described in subdivision (4) ;
shall file with the Secretary a report, in a form prescribed by him, signed by its president
and treasurer or corresponding principal officers showing in detail the date and amount of
each such payment, loan, promise, agreement, or arrangement and the name, address, and
position, if any, in any firm or labor organization of the person to whom it was made and
a full explanation of the circumstances of all such payments, including the terms of any
agreement or understanding pursuant to which they were made.
(b) Every person who pursuant to any agreement or arrangement with an employer

undertakes activities where an object thereof is, directly or indirectly�
(1) to persuade employees to exercise or not to exercise, or persuade employees as

to the manner of exercising, the right to organize and bargain collectively through
representatives of their own choosing; or

(2) to supply an employer with information concerning the activities of employees
or a labor organization in connection with a labor dispute involving such employer,
except information for use solely in conjunction with an administrative or arbitral
proceeding or a criminal or civil judicial proceeding;

Sh-a!? ?6 within thirty days after entering into such agreement or arrangement a reportwith the Secretary, signed by its president and treasurer or corresponding principal officers,containing the name under which such person is engaged in doing business and the address
ot its principal office, and a detailed Statement of the terms and conditions of such agreement or arrangement. Every such person shall file annually, with respect to each fiscal yearduring which payments were made as a result of such an agreement or arrangement, a
report with the Secretary, signed by its president and treasurer or corresponding principal
omcers, containing a statement (A) of its receipts of any kind from employers on account
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of labor relations advice or services, designating the sources thereof, and (B) of its dis
bursements of any kind, in connection with such services and the purposes thereof. In
each such case such information shall be set forth in such categories as the Secretary may
prescribe.
(c) Nothing in this section shall be construed to require any employer or other person

to file a report covering the services of such person by reason of his giving or agreeing to
give advice to such employer or representing or agreeing to represent such employer before
any court, administrative agency, or tribunal of arbitration or engaging or agreeing to
engage in collective bargaining on behalf of such employer with respect to wages, hours,
or other terms or conditions of employment or the negotiation of an agreement or any
question arising thereunder.
(d) Nothing contained in this section shall be construed to require an employer to file

a report under subsection (a) unless he has made an expenditure, payment, loan, agreement,
or arrangement of the kind described therein. Nothing contained in this section shall be
construed to require any other person to file a report under subsection (b) unless he was

a party to an agreement or arrangement of the kind described therein.
(e) Nothing contained in this section shall be construed to require any regular officer,

supervisor, or employee of an employer to file a report in connection with services rendered
to such employer nor shall any employer be required to file a report covering expenditures
made to any regular officer, supervisor, or employee of an employer as compensation for
service as a regular officer, supervisor, or employee of such employer.
(f) Nothing contained in this section shall be construed as an amendment to, or modifi

cation of the rights protected by, section 8(c) of the National Labor Relations Act, as

amended.
(g) The term "interfere with, restrain, or coerce" as used in this section means inter

ference, restraint, and coercion which, if done with respect to the exercise of rights guaran
teed in section 7 of the National Labor Relations Act, as amended, would, under section
8(a) of such Act, constitute an unfair labor practice.

ATTORNEY-CLIENT COMMUNICATIONS EXEMPTED

Sec 204. Nothing contained in this Act shall be construed to require an attorney who is
a member in good standing of the bar of any State, to include in any report required to
be filed pursuant to the provisions of this Act any information which was lawfully com

municated to such attorney by any of his clients in the course of a legitimate attorney-
client relationship.

REPORTS MADE PUBLIC INFORMATION

Sec 205. (a) The contents of the reports and documents filed with the Secretary pur
suant to sections 201, 202, and 203 shall be public information, and the Secretary may
publish any information and data which he obtains pursuant to the provisions of this
title. The Secretary may use the information and data for statistical and research purposes,
and compile and publish such studies, analyses, reports, and surveys based thereon as he

may deem appropriate.
(b) The Secretary shall by regulation make reasonable provision for the inspection and

examination, on the request of any person, of the information and data contained in any

report or other document filed with him pursuant to section 201, 202, or 203.

(c) The Secretary shall by regulation provide for the furnishing by the Department of
Labor of copies of reports or other documents filed with the Secretary pursuant to this

title, upon payment of a charge based upon the cost of the service. The Secretary shall
make available without payment of a charge, or require any person to furnish to such
State agency as is designated by law or by the Governor of the State in which such person
has his principal place of business or headquarters, upon request of the Governor of such

State, copies of any reports and documents filed by such person with the Secretary pursuant
to section 201, 202, or 203, or of information and data contained therein. No person shall
be required by reason of any law of any State to furnish to any officer or agency of such
State any information included in a report filed by such person with the Secretary pursuant
to the provisions of this title, if a copy of such report, or of the portion thereof containing
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such information, is furnished to such officer or agency. All moneys received in payment
of such charges fixed by the Secretary pursuant to this subsection shall be deposited in the

general fund of the Treasury.

RETENTION OF RECORDS

Sec. 206. Every person required to file any report under this title shall maintain records

on the matters required to be reported which will provide in sufficient detail the necessary

basic information and data from which the documents filed with the Secretary may be

verified, explained or clarified, and checked for accuracy and completeness, and shall

include vouchers, worksheets, receipts, and applicable resolutions, and shall keep such

records available for examination for a period of not less than five years after the filing of

the documents based on the information which they contain.

effective date

Sec. 207. (a) Each labor organization shall file the initial report required under section

201(a) within ninety days after the date on which it first becomes subject to this Act.

(b) Each person required to file a report under section 201(b), 202, 203(a), or the second
sentence of 203(b) shall file such report within ninety days after the end of each of its
fiscal years; except that where such person is subject to section 201(b), 202 , 203(a), or the
second sentence of 203(b), as the case may be, for only a portion of such a fiscal year
(because the date of enactment of this Act occurs during such person's fiscal year or such

person becomes subject to this Act during its fiscal year) such person may consider that

portion as the entire fiscal year in making such report.

RULES AND REGULATIONS

Sec. 208. The Secretary shall have authority to issue, amend, and rescind rules and

regulations prescribing the form and publication of reports required to be filed under this
title and such other reasonable rules and regulations (including rules prescribing reports
concerning trusts in which a labor organization is interested) as he may find necessary to

prevent the circumvention or evasion of such reporting requirements. In exercising his
power under this section the Secretary shall prescribe by general rule simplified reports for
labor organizations or employers for whom he finds that by virtue of their size a detailed
report would be unduly burdensome, but the Secretary may revoke such provision for
simplified forms of any labor organization or employer if he determines, after such investi
gation as he deems proper and due notice and opportunity for a hearing, that the purposes
of this section would be served thereby.

CRIMINAL PROVISIONS

Sec. 209. (a) Any person who willfully violates this title shall be fined not more than
$10,000 or imprisoned for not more than one year, or both.
(b) Any person who makes a false statement or representation of a material fact, know

ing it to be false, or who knowingly fails to disclose a material fact, in any document,
report, or other information required under the provisions of this title shall be fined not
more than $10,000 or imprisoned for not more than one year, or both.
(c) Any person who willfully makes a false entry in or willfully conceals, withholds, or

destroys any books, records, reports, or statements required to be kept by any provision of
this title shall be fined not more than $10,000 or imprisoned for not more than one year,
or both.
(d) Each individual required to sign reports under sections 201 and 203 shall be person

ally responsible for the filing of such reports and for any statement contained therein
which he knows to be false.

CIVIL ENFORCEMENT

Sec. 210. Whenever it shall appear that any person has violated or is about to violate
any of the provisions of this title, the Secretary may bring a civil action for such relief
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(including injunctions) as may be appropriate. Any such action may be brought in the
district court of the United States where the violation occurred or, at the option of the
parties, in the United States District Court for the District of Columbia.

TITLE III�TRUSTEESHIPS

REPORTS

Sec. 301. (a) Every labor organization which has or assumes trusteeship over any
subordinate labor organization shall file with the Secretary within thirty days after the
date of the enactment of this Act or the imposition of any such trusteeship, and semiannu
ally thereafter, a report, signed by its president and treasurer or corresponding principal
officers, as well as by the trustees of such subordinate labor organization, containing the
following information: (1) the name and address of the subordinate organization; (2) the
date of establishing the trusteeship; (3) a detailed statement of the reason or reasons for
establishing or continuing the trusteeship; and (4) the nature and extent of participation
by the membership of the subordinate organization in the selection of delegates to represent
such organization in regular or special conventions or other policy-determining bodies and
in the election of officers of the labor organization which has asumed trusteeship over

such subordinate organization. The initial report shall also include a full and complete
account of the financial condition of such subordinate organization as of the time trustee

ship was assumed over it. During the continuance of a trusteeship the labor organization
which has assumed trusteeship over a subordinate labor organization shall file on behalf
of the subordinate labor organization the annual financial report required by section 201(b)
signed by the president and treasurer or corresponding principal officers of the labor
organization which has assumed such trusteeship and the trustees of the subordinate labor
organization.
(b) The provisions of section 201(c), 20S, 206, 208, and 210 shall be applicable to reports

filed under this title.
(c) Any person who willfully violates this section shall be fined not more than $10,000

or imprisoned for not more than one year, or both.
(d) Any person who makes a false statement or representation of a material fact, know

ing it to be false, or who knowingly fails to disclose a material fact, in any report required
under the provisions of this section or willfully makes any false entry in or willfully with

holds, conceals, or destroys any documents, books, records, reports, or statements upon
which such report is based, shall be fined not more than $10,000 or imprisoned for not

more than one year, or both.
(e) Each individual required to sign a report under this section shall be personally

responsible for the filing of such report and for any statement contained therein which he
knows to be false.

PURPOSES FOR WHICH A TRUSTEESHIP MAY BE ESTABLISHED

Sec 302. Trusteeships shall be established and administered by a labor organization over

a subordinate body only in accordance with the constitution and bylaws of the organiza
tion which has assumed trusteeship over the subordinate body and for the purpose of

correcting corruption or financial malpractice, assuring the performance of collective bar

gaining agreements or other duties of a bargaining representative, restoring democratic
procedures, or otherwise carrying out the legitimate objects of such labor organization.

UNLAWFUL ACTS RELATING TO LABOR ORGANIZATION UNDER TRUSTEESHIP

Sec 303. (a) During any period when a subordinate body of a labor organization is in

trusteeship, it shall be unlawful (1) to count the vote of delegates from such body in any
convention or election of officers of the labor organization unless the delegates have been

chosen by secret ballot in an election in which all the members in good standing of such
subordinate body were eligible to participate, or (2) to transfer to such organization any

current receipts or other funds of the subordinate body except the normal per capita tax

and assessments payable by subordinate bodies not in trusteeship: Provided, That nothing
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herein contained shall prevent the distribution of the assets of a labor organization in

accordance with its constitution and bylaws upon the bona fide dissolution thereof.

(b) Any person who willfully violates this section shall be fined not more than $10,000
or imprisoned for not more than one year, or both.

ENFORCEMENT

Sec 304. (a) Upon the written complaint of any member or subordinate body of a labor

organization alleging that such organization has violated the provisions of this title (except
section 301) the Secretary shall investigate the complaint and if the Secretary finds prob
able cause to believe that such violation has occured and has not been remedied he shall,
without disclosing the identity of the complainant, bring a civil action in any district court
of the United States having jurisdiction of the labor organization for such relief (including
injunctions) as may be appropriate. Any member or subordinate body of a labor organiza
tion affected by any violation of this title (except section 301) may bring a civil action in

any district court of the United States having jurisdiction of the labor organization for
such relief (including injunctions) as may be appropriate.
(b) For the purpose of actions under this section, district courts of the United States

shall be deemed to have jurisdiction of a labor organization (1) in the district in which
the principal office of such labor organization is located, or (2) in any district in which
its duly authorized officers or agents are engaged in conducting the affairs of the trusteeship.
(c) In any proceeding pursuant to this section a trusteeship established by a labor or

ganization in conformity with the procedural requirements of its constitution and bylaws
and authorized or ratified after a fair hearing either before the executive board or before
such other body as may be provided in accordance with its constitution or bylaws shall
be presumed valid for a period of eighteen months from the date of its establishment and
shall not be subject to attack during such period except upon clear and convincing proof
that the trusteeship was not established or maintained in good faith for a purpose allowable
under section 302. After the expiration of eighteen months the trusteeship shall be pre
sumed invalid in any such proceeding and its discontinuance shall be decreed unless the labor
organization shall show by clear and convincing proof that the continuation of the trustee

ship is necessary for a purpose allowable under section 302. In the latter event the court
may dismiss the complaint or retain jurisdiction of the cause on such conditions and for
such period as it deems appropriate.

REPORT TO CONGRESS

Sec. 30S. The Secretary shall submit to the Congress at the expiration of three years
from the date of enactment of this Act a report upon the operation of this title.

COMPLAINT BY SECRETARY

Sec. 306. The rights and remedies provided by this title shall be in addition to any and
all other rights and remedies at law or in equity: Provided, That upon the filing of a

complaint by the Secretary the jurisdiction of the district court over such trusteeship shall
be exclusive and the final judgment shall be res judicata.

TITLE IV�ELECTIONS

TERMS OF OFFICE; ELECTION PROCEDURES

Sec 401. (a) Every national or international labor organization, except a federation of
national or international labor organizations, shall elect its officers not less often than
once every five years either by secret ballot among the members in good standing or at a
convention of delegates chosen by secret ballot.
(b) Every local labor organization shall elect its officers not less often than once every

three years by secret ballot among the members in good standing.
(c) Every national or international labor organization, except a federation of national

or international labor organizations, and every local labor organization, and its officers,
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shall be under a duty, enforceable at the suit of any bona fide candidate for office in such
labor organization in the district court of the United States in which such labor organiza
tion maintains its principal office, to comply with all reasonable requests of any candidate
to distribute by mail or otherwise at the candidate's expense campaign literature in aid of
such person's candidacy to all members in good standing of such labor organization and
to refrain from discrimination in favor of or against any candidate with respect to the
use of lists of members, and whenever such labor organizations or its officers authorize
the distribution by mail or otherwise to members of campaign literature on behalf of any
candidate or of the labor organization itself with reference to such election, similar distri
bution at the request of any other bona fide candidate shall be made by such labor organi
zation and its officers, with equal treatment as to the expense of such distribution. Every
bona fide candidate shall have the right, once within 30 days prior to an election of a

labor organization in which he is a candidate, to inspect a list containing the names and
last known addresses of all members of the labor organization who are subject to a col
lective bargaining agreement requiring membership therein as a condition of employment,
which list shall be maintained and kept at the principal office of such labor organization
by a designated official thereof. Adequate safeguards to insure a fair election shall be
provided, including the right of any candidate to have an observer at the polls and at the
counting of the ballots.
(d) Officers of intermediate bodies, such as general committees, system boards, joint

boards, or joint councils, shall be elected not less often than once every four years by
secret ballot among the members in good standing or by labor organization officers repre
sentative of such members who have been elected by secret ballot.
(e) In any election required by this section which is to be held by secret ballot a reason

able opportunity shall be given for the nomination of candidates and every member in
good standing shall be eligible to be a candidate and to hold office (subject to section 504
and to reasonable qualifications uniformly imposed) and shall have the right to vote for
or otherwise support the candidate or candidates of his choice, without being subject to

penalty, discipline, or improper interference or reprisal of any kind by such organization
or any member thereof. Not less than fifteen days prior to the election notice thereof shall
be mailed to each member at his last known home address. Each member in good standing
shall be entitled to one vote. No member whose dues have been withheld by his employer
for payment to such organization pursuant to his voluntary authorization provided for in
a collective bargaining agreement shall be declared ineligible to vote or be a candidate
for office in such organization by reason of alleged delay or default in the payment of dues.
The votes cast by members of each local labor organization shall be counted, and the
results published, separately. The election officials designated in the constitution and by
laws or the secretary, if no other official is designated, shall preserve for one year the
ballots and all other records pertaining to the election. The election shall be conducted
in accordance with the constitution and bylaws of such organization insofar as they are

not inconsistent with the provisions of this title.
(f) When officers are chosen by a convention of delegates elected by secret ballot, the

convention shall be conducted in accordance with the constitution and bylaws of the labor
organization insofar as they are not inconsistent with the provisions of this title. The
officials designated in the constitution and bylaws or the secretary, if no other is designated,
shall preserve for one year the credentials of the delegates and all minutes and other records
of the convention pertaining to the election of officers.
(g) No moneys received by any labor organization by way of dues, assessment, or similar

levy, and no moneys of an employer shall be contributed or applied to promote the

candidacy of any person in an election subject to the provisions of this title. Such moneys
of a labor organization may be utilized for notices, factual statements of issues not involv

ing candidates, and other expenses necessary for the holding of an election.

(h) If the Secretary, upon application of any member of a local labor organization, finds
after hearing in accordance with the Administrative Procedure Act that the constitution
and bylaws of such labor organization do not provide an adequate procedure for the
removal of an elected officer guilty of serious misconduct, such officer may be removed,
for cause shown and after notice and hearing, by the members in good standing voting m

a secret ballot conducted by the officers of such labor organization in accordance with its

constitution and bylaws insofar as they are not inconsistent with the provisions of this

title.
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(i) The Secretary shall promulgate rules and regulations prescribing minimum standards
and procedures for determining the adequacy of the removal procedures to which reference
is made in subsection (h).

ENFORCEMENT

Sec. 402. (a) A member of a labor organization�
(1) who has exhausted the remedies available under the constitution and bylaws

of such organization and of any parent body, or
(2) who has invoked such available remedies without obtaining a final decision

within three calendar months after their invocation,
may file a complaint with the Secretary within one calendar month thereafter alleging the
violation of any provision of section 401 (including violation of the constitution and
bylaws of the labor organization pertaining to the election and removal of officers). The
challenged election shall be presumed valid pending a final decision thereon (as herein
after provided) and in the interim the affairs of the organization shall be conducted by the
officers elected or in such other manner as its constitution and bylaws may provide.
(b) The Secretary shall investigate such complaint and, if he finds probable cause to

believe that a violation of this title has occurred and has not been remedied, he shall, within
sixty days after the filing of such complaint, bring a civil action against the labor organiza
tion as an entity in the district court of the United States in which such labor organiza
tion maintains its principal office to set aside the invalid election, if any, and to direct
the conduct of an election or hearing and vote upon the removal of officers under the
supervision of the Secretary and in accordance with the provisions of this title and such
rules and regulations as the Secretary may prescribe. The court shall have power to take
such action as it deems proper to preserve the assets of the labor organization.
(c) If, upon a preponderance of the evidence after a trial upon the merits, the court

finds�

(1) that an election has not been held within the time prescribed by section 401, or
(2) that the violation of section 401 may have affected the outcome of an election,

the court shall declare the election, if any, to be void and direct the conduct of a new
election under supervision of the Secretary and, so far as lawful and practicable, in con
formity with the constitution and bylaws of the labor organization. The Secretary shall
promptly certify to the court the names of the persons elected, and the court shall there
upon enter a decree declaring such persons to be the officers of the labor organization.
If the proceeding is for the removal of officers pursuant to subsection (h) of section 401,
the Secretary shall certify the results of the vote and the court shall enter a decree declar
ing whether such persons have been removed as officers of the labor organization.
(d) An order directing an election, dismissing a complaint, or designating elected officers

of a labor organization shall be appealable in the same manner as the final judgment in a
civil action, but an order directing an election shall not be stayed pending appeal.

APPLICATION OF OTHER LAWS

Sec. 403. No labor organization shall be required by law to conduct elections of officers
with greater frequency or in a different form or manner than is required by its own con
stitution or bylaws, except as otherwise provided by this title. Existing rights and remedies
to enforce the constitution and bylaws of a labor organization with respect to elections
pnor to the conduct thereof shall not be affected by the provisions of this title. The remedyprovided by this title for challenging an election already conducted shall be exclusive

EFFECTIVE DATE

Sec 404. The provisions of this title shall become applicable�
(1) ninety days after the date of enactment of this Act in the case of a labor or

ganization whose constitution and bylaws can lawfully be modified or amended byaction of its constitutional officers or governing body, or
n,(2i)KWhere ^modification can only be made by a constitutional convention ofthe labor organization, not later than the next constitutional convention of such labor
organization after the date of enactment of this Act, or one year after such date
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whichever is sooner. If no such convention is held within such one-year period, the
executive board or similar governing body empowered to act for such labor organiza
tion between conventions is empowered to make such interim constitutional changes
as are necessary to carry out the provisions of this title.

TITLE V�SAFEGUARDS FOR LABOR ORGANIZATIONS

FIDUCIARY RESPONSIBILITY OF OFFICERS OF LABOR ORGANIZATIONS

Sec SOI. (a) The officers, agents, shop stewards, and other representatives of a labor
organization occupy positions of trust in relation to such organization and its members as
a group. It is, therefore, the duty of each such person, taking into account the special
problems and functions of a labor organization, to hold its money and property solely for
the benefit of the organization and its members and to manage, invest, and expend the
same in accordance with its constitution and bylaws and any resolutions of the governing
bodies adopted thereunder, to refrain from dealing with such organization as an adverse
party or in behalf of an adverse party in any matter connected with his duties and from
holding or acquiring any pecuniary or personal interest which conflicts with the interests
of such organization, and to account to the organization for any profit received by him
in whatever capacity in connection with transactions conducted by him or under his
direction on behalf of the organization. A general exculpatory provision in the constitution
and bylaws of such a labor organization or a general exculpatory resolution of a governing
body purporting to relieve any such person of liability for breach of the duties declared by
this section shall be void as against public policy.
(b) When any officer, agent, shop steward, or representative of any labor organization

is alleged to have violated the duties declared in subsection (a) and the labor organization
or its governing board or officers refuse or fail to sue or recover damages or secure an

accounting or other appropriate relief within a reasonable time after being requested to do
so by any member of the labor organization, such member may sue such officer, agent, shop
steward, or representative in any district court of the United States or in any State court
of competent jurisdiction to recover damages or secure an accounting or other appropriate
relief for the benefit of the labor organization. No such proceeding shall be brought except
upon leave of the court obtained upon verified application and for good cause shown, which
application may be made ex parte. The trial judge may allot a reasonable part of the
recovery in any action under this subsection to pay the fees of counsel prosecuting the suit
at the instance of the member of the labor organization and to compensate such member
for any expenses necessarily paid or incurred by him in connection with the litigation.
(c) Any person who embezzles, steals, or unlawfully and willfully abstracts or converts

to his own use, or the use of another, any of the moneys, funds, securities, property, or

other assets of a labor organization of which he is an officer, or by which he is employed,
directly or indirectly, shall be fined not more than $10,000 or imprisoned for not more than
five years, or both.

BONDING

Sec. 502. (a) Every officer, agent, shop steward, or other representative or employee of

any labor organization (other than a labor organization whose property and annual financial
receipts do not exceed $S,000 in value), or of a trust in which a labor organization is
interested, who handles funds or other property thereof shall be bonded for the faithful
discharge of his duties. The bond of each such person shall be fixed at the beginning of
the organization's fiscal year and shall be in an amount not less than 10 per centum of the
funds handled by him and his predecessor or predecessors, if any, during the preceding
fiscal year, but in no case more than $500,000. If the labor organization or the trust in
which a labor organization is interested does not have a preceding fiscal year, the amount
of the bond shall be, in the case of a local labor organization, not less than $1,000, and in

the case of any other labor organization or of a trust in which a labor organization is

interested, not less than $10,000. Such bonds shall be individual or schedule in form, and
shall have a corporate surety company as surety thereon. Any person who is not covered
by such bonds shall not be permitted to receive, handle, disburse, or otherwise exercise
custody or control of the funds or other property of a labor organization or of a trust
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in which a labor organization is interested. No such bond shall be placed through an agent
or broker or with a surety company in which any labor organization or any officer, agent,
shop steward, or other representative of a labor organization has any direct or indirect

interest. Such surety company shall be a corporate surety which holds a grant of authority
from the Secretary of the Treasury under the Act of July 30, 1947 (6 U.S.C. 6-13), as an

acceptable surety on Federal bonds.
(b) Any person who willfully violates this section shall be fined not more than $10,000

or imprisoned for not more than one year, or both.

MAKING OF LOANS; PAYMENT OF FINES

Sec. S03. (a) No labor organization shall make directly or indirectly any loan or loans
to any officer or employee of such organization which results in a total indebtedness on the

part of such officer or employee to the labor organization in excess of $2,000.
(b) No labor organization or employer shall directly or indirectly pay the fine of any

officer or employee convicted of any willful violation of this Act.

(c) Any person who willfully violates this section shall be fined not more than $5,000
or imprisoned for not more than one year, or both.

PROHIBITION AGAINST CERTAIN PERSONS HOLDING OFFICE

Sec. 504. (a) No person who is or has been a member of the Communist Party or who
has been convicted of, or served any part of a prison term resulting from his conviction of,
robbery, bribery, extortion, embezzlement, grand larceny, burglary, arson, violation of
narcotics laws, murder, rape, assault with intent to kill, assault which inflicts grievous
bodily injury, or a violation of title II or III of this Act, or conspiracy to commit any
such crimes, shall serve�

(1) as an officer, director, trustee, member of any executive board or similar govern
ing body, business agent, manager, organizer, or other employee (other than as an

employee performing exclusively clerical or custodial duties) of any labor organiza
tion, or

(2) as a labor relations consultant to a person engaged in an industry or activity
affecting commerce, or as an officer, director, agent, or employee (other than as an

employee performing exclusively clerical or custodial duties) of any group or associa
tion of employers dealing with any labor organization,

during or for five years after the termination of his membership in the Communist Party,
or for five years after such conviction or after the end of such imprisonment, unless prior
to the end of such five-year period, in the case of a person so convicted or imprisoned,
(A) his citizenship rights, having been revoked as a result of such conviction, have been
fully restored, or (B) the Board of Parole of the United States Department of Justice
determines that such person's service in any capacity referred to in clause (1) or (2) would
not be contrary to the purposes of this Act. Prior to making any such determination the
Board shall hold an administrative hearing and shall give notice of such proceeding by
certified mail to the State, county, and Federal prosecuting officials in the jurisdiction or

jurisdictions in which such person was convicted. The Board's determination in any such
proceeding shall be final. No labor organization or officer thereof shall knowingly permit
any person to assume or hold any office or paid position in violation of this subsection.
(b) Any person who willfully violates this section shall be fined not more than $10,000 or

imprisoned for not more than one year, or both.
(c) For the purposes of this section, any person shall be deemed to have been ''convicted"

and under the disability of "conviction" from the date of the judgment of the trial court
or the date of the final sustaining of such judgment on appeal, whichever is the later event,
regardless of whether such conviction occurred before or after the date of enactment of
this Act.

AMENDMENT TO SECTION 302, LABOR MANAGEMENT RELATIONS ACT, 1947

Sec. 505. Subsections (a), (b), and (c) of section 302 of the Labor Management Rela
tions Act, 1947, as amended, are amended to read as follows:
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"Sec. 302. (a) It shall be unlawful for any employer or association of employers or any

person who acts as a labor relations expert, adviser, or consultant to an employer or who
acts in the interest of an employer to pay, lend, or deliver, or agree to pay, lend, or deliver,
any money or other thing of value�

"(1) to any representative of any of his employees who are employed in an industry
affecting commerce; or

"(2) to any labor organization, or any officer or employee thereof, which represents,
seeks to represent, or would admit to membership, any of the employees of such
employer who are employed in an industry affecting commerce; or

"(3) to any employee or group or committee of employees of such employer em

ployed in an industry affecting commerce in excess of their normal compensation for
the purpose of causing such employee or group or committee directly or indirectly to
influence any other employees in the exercise of the right to organize and bargain
collectively through representatives of their own choosing; or

"(4) to any officer or employee of a labor organization engaged in an industry
affecting commerce with intent to influence him in respect to any of his actions, de
cisions, or duties as a representative of employees or as such officer or employee of
such labor organization.

"(b) (1) It shall be unlawful for any person to request, demand, receive, or accept, or

agree to receive or accept, any payment, loan, or delivery of any money or other thing
of value prohibited by subsection (a).
"(2) It shall be unlawful for any labor organization, or for any person acting as an

officer, agent, representative, or employee of such labor organization, to demand or accept
from the operator of any motor vehicle (as defined in part II of the Interstate Commerce
Act) employed in the transportation of property in commerce, or the employer of any
such operator, any money or other thing of value payable to such organization or to an

officer, agent, representative or employee thereof as a fee or charge for the unloading, or

in connection with the unloading, of the cargo of such vehicle: Provided, That nothing in
this paragraph shall be construed to make unlawful any payment by an employer to any
of his employees as compensation for their services as employees.
"(c) The provisions of this section shall not be applicable (1) in respect to any money

or other thing of value payable by an employer to any of his employees whose established
duties include acting openly for such employer in matters of labor relations or personnel
administration or to any representative of his employees, or to any officer or employee of
a labor organization, who is also an employee or former employee of such employer, as

compensation for, or by reason of, his service as an employee of such employer; (2) with
respect to the payment or delivery of any money or other thing of value in satisfaction of
a judgment of any court or a decision or award of an arbitrator or impartial chairman or

in compromise, adjustment, settlement, or release of any claim, complaint, grievance, or

dispute in the absence of fraud or duress; (3) with respect to the sale or purchase of an

article or commodity at the prevailing market price in the regular course of business; (4)
with respect to money deducted from the wages of employees in payment of membership
dues in a labor organization: Provided, That the employer has received from each employee,
on whose account such deductions are made, a written assignment which shall not be
irrevocable for a period of more than one year, or beyond the termination date of the
applicable collective agreement, whichever occurs sooner; (5) with respect to money or

other thing of value paid to a trust fund established by such representative, for the sole
and exclusive benefit of the employees of such employer, and their families and dependents
(or of such employees, families, and dependents jointly with the employees of other
employers making similar payments, and their families and dependents) : Provided, That

(A) such payments are held in trust for the purpose of paying, either from principal or
income or both, for the benefit of employees, their families and dependents, for medical
or hospital care, pensions on retirement or death of employees, compensation for injuries
or illness resulting from occupational activity or insurance to provide any of the fore

going, or unemployment benefits or life insurance, disability and sickness insurance, or

accident insurance; (B) the detailed basis on which such payments are to be made is

specified in a written agreement with the employer, and employees and employers are

equally represented in the administration of such fund, together with such neutral persons
as the representatives of the employers and the representatives of employees may agree
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upon and in the event the employer and employee groups deadlock on the administration
of such fund and there are no neutral persons empowered to break such deadlock, such

agreement provides that the two groups shall agree on an impartial umpire to decide such

dispute, or in event of their failure to agree within a reasonable length of time,_ an im

partial umpire to decide such dispute shall, on petition of either group, be appointed by
the district court of the United States for the district where the trust fund has its principal
office, and shall also contain provisions for an annual audit of the trust fund, a statement

of the results of which shall be available for inspection by interested persons at the princi
pal office of the trust fund and at such other places as may be designated in such written

agreement; and (C) such payments as are intended to be used for the purpose of providing
pensions or annuities for employees are made to a separate trust which provides that the
funds held therein cannot be used for any purpose other than paying such pensions or

annuities; or (6) with respect to money or other thing of value paid by any employer
to a trust fund established by such representative for the purpose of pooled vacation,
holiday, severance or similar benefits, or defraying costs of apprenticeship or other training
programs: Provided, That the requirements of clause (B) of the proviso to clause (5) of
this subsection shall apply to such trust funds."

TITLE VI�MISCELLANEOUS PROVISIONS

INVESTIGATIONS

Sec. 601. (a) The Secretary shall have power when he believes it necessary in order to
determine whether any person has violated or is about to violate any provision of this
Act (except title I or amendments made by this Act to other statutes) to make an investi
gation and in connection therewith he may enter such places and inspect such records and
accounts and question such persons as he may deem necessary to enable him to determine
the facts relative thereto. The Secretary may report to interested persons or officials
concerning the facts required to be shown in any report required by this Act concerning
the reasons for failure or refusal to file such a report of any other matter which he deems
to be appropriate as a result of such an investigation.
(b) For the purpose of any investigation provided for in this Act, the provisions of

sections 9 and 10 (relating to the attendance of witnesses and the production of books,
papers, and documents) of the Federal Trade Commission Act of September 16, 1914, as

amended (IS U.S.C. 49, SO), are hereby made applicable to the jurisdiction, powers, and
duties of the Secretary or any officers designated by him.

EXTORTIONATE PICKETING

Sec. 602. (a) It shall be unlawful to carry on picketing on or about the premises of
any employer for the purpose of, or as part of any conspiracy or in furtherance of any
plan or purpose for, tie personal profit or enrichment of any individual (except a bona
fide increase in wages or other employee benefits) by taking or obtaining any money or
other thing of value from such employer against his will or with his consent.
(b) Any person who willfully violates this section shall be fined not more than $10,000

or imprisoned not more than twenty years, or both.

RETENTION OF RIGHTS UNDER OTHER FEDERAL AND STATE LAWS

Sec. 603. (a) Except as explicitly provided to the contrary, nothing in this Act shall
reduce or limit the responsibilities of any labor organization or any officer, agent, shopsteward, or other representative of a labor organization, or of any trust in which a labor
organization is interested, under any other Federal law or under the laws of any State,and, except as explicitly provided to the contrary, nothing in this Act shall take away anynght or bar any remedy to which members of a labor organization are entitled under
such other Federal law or law of any State.
(b) Nothing contained in titles, I, II, III, IV, V, or VI of this Act shall be construed

to supersede or impair or otherwise affect the provisions of the Railway Labor Act, as
amended, or any of the obligations, rights, benefits, privileges, or immunities of any carrier
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employee, organization, representative, or person subject thereto; nor shall anything con
tained in said titles (except section SOS) of this Act be construed to confer any rights, privi
leges, immunities, or defenses upon employers, or to impair or otherwise affect the rights
of any person under the National Labor Relations Act, as amended.

EFFECT ON STATE LAWS

Sec. 604. Nothing in this Act shall be construed to impair or dimmish the authority of
any State to enact and enforce general criminal laws with respect to robbery, bribery,
extortion, embezzlement, grand larceny, burglary, arson, violation of narcotics laws, mur
der, rape, assault with intent to kill, or assault which inflicts grievous bodily injury, or

conspiracy to commit any of such crimes.

SERVICE OF PROCESS

Sec. 60S. For the purposes of this Act, service of sumons, subpena, or other legal process
of a court of the United States upon an officer or agent of a labor organization in his
capacity as such shall constitute service upon the labor organization.

ADMINISTRATIVE PROCEDURE ACT

Sec. 606. The provisions of the Administrative Procedure Act shall be applicable to
the issuance, amendment, or rescission of any rules or regulations, or any adjudication,
authorized or required pursuant to the provisions of this Act.

OTHER AGENCIES AND DEPARTMENTS

Sec 607. In order to avoid unnecessary expense and duplication of functions among
Government agencies, the Secretary may make such arrangements or agreements for co

operation or mutual assistance in the performance of his functions under this Act and the
functions of any such agency as he may find to be practicable and consistent with law.
The Secretary may utilize the facilities or services of any department, agency, or establish
ment of the United States or of any State or political subdivision of a State, including
the services of any of its employees, with the lawful consent of such department, agency,
or establishment; and each department, agency, or establishment of the United States is
authorized and directed to cooperate with the Secretary and, to the extent permitted
by law, to provide such information and facilities as he may request for his assistance in
the performance of his functions under this Act. The Attorney General or his representa
tive shall receive from the Secretary for appropriate action such evidence developed in the

performance of his functions under this Act as may be found to warrant consideration for
criminal prosecution under the provisions of this Act or other Federal law.

CRIMINAL CONTEMPT

Sec 608. No person shall be punished for any criminal contempt allegedly committed out

side the immediate presence of the court in connection with any civil action prosecuted by
the Secretary or any other person in any court of the United States under the provisions
of this Act unless the facts constituting such criminal contempt are established by the
verdict of the jury in a proceeding in the district court of the United States, which jury
shall be chosen and empaneled in the manner prescribed by the law governing trial juries
in criminal prosecutions in the district courts of the United States.

PROHIBITION ON CERTAIN DISCTPLINE BY LABOR ORGANIZATION

Sec. 609. It shall be unlawful for any labor organization, or any officer, agent, shop
steward, or other representative of a labor organization, or any employee thereof to fine,
suspend, expel, or otherwise discipline any of its members for exercising any right to

which he is entitled under the provisions of this Act. The provisions of section 102 shall be

applicable in the enforcement of this section.
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DEPRIVATION OF RIGHTS UNDER ACT BY VIOLENCE

Sec. 610. It shall be unlawful for any person through the use of force or violence, or

threat of the use of force or violence, to restrain, coerce, or intimidate, or attempt to

restrain, coerce, or intimidate any member of a labor organization for the purpose of
interfering with or preventing the exercise of any right to which he is entitled under
the provisions of this Act. Any person who willfully violates this section shall be fined not
more than $1,000 or imprisoned for not more than one year, or both.

SEPARABILITY PROVISIONS

Sec. 611. If any provision of this Act, or the application of such provision to any person
or circumstances, shall be held invalid, the remainder of this Act or the application of such
provision to persons or circumstances other than those as to which it is held invalid, shall
not be affected thereby.

TITLE VII�AMENDMENTS TO THE LABOR MANAGEMENT RELATIONS ACT,
1947, AS AMENDED

FEDERAL-STATE JURISDICTION

Sec. 701. (a) Section 14 of the National Labor Relations Act, as amended, is amended
by adding at the end thereof the following new subsection:
"(c) (1) The Board, in its discretion, may, by rule of decision or by published rules

adopted pursuant to the Administrative Procedure Act, decline to assert jurisdiction over
any labor dispute involving any class or category of employers, where, in the opinion of
the Board, the effect of such labor dispute on commerce is not sufficiently substantial to
warrant the exercise of its jurisdiction: Provided, That the Board shall not decline to
assert jurisdiction over any labor dispute over which it would assert jurisdiction under
the standards prevailing upon August 1, 1959.
"(2) Nothing in this Act shall be deemed to prevent or bar any agency or the courts

of any State or Territory (including the Commonwealth of Puerto Rico, Guam, and the
Virgin Islands), from assuming and asserting jurisdiction over labor disputes over which
the Board declines, pursuant to paragraph (1) of this subsection, to assert jurisdiction."
(b) Section 3(b) of such Act is amended to read as follows:
"(b) The Board is authorized to delegate to any group of three or more members any

or all of the powers which it may itself exercise. The Board is also authorized to delegateto its regional directors its powers under section 9 to determine the unit appropriate for
the purpose of collective bargaining, to investigate and provide for hearings, and de
termine whether a question of representation exists, and to direct an election or take a
secret ballot under subsection (c) or (e) of section 9 and certify the results thereof
except that upon the filing of a request therefor with the Board by any interested person'the Board may review any action of a regional director delegated to him under this^
paragraph, but such a review shall not, unless specifically ordered by the Board, operate as
a stay of any action taken by the regional director. A vacancy in the Board shall not
mipair the right of the remaining members to exercise all of the powers of the Board, andfee members of the Board shall, at all times, constitute a quorum of the Board, except
sentenrw^6^ "5 "f^n I qU�rUm �J -a?y designated pursuant to the firstsentence hereof. The Board shall have an c^cial seal which shall be judicially noticed"

ECONOMIC STRIKERS

Sec. 702 Section 9(c)(3) of the National Labor Relations Act, as amended, is amendedby amending the second sentence thereof to read as follows: "Employees engageThi aneconomic stake who are not entitled to reinstatement shall be ehgible to vote under suchegulauons as the Board shall find are consistent with the purpos s and ^ovbLs of
^ ekCtl�n C�ndUCted Within twelve months ^ the commune� of
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VACANCY IN OFFICE OF GENERAL COUNSEL

Sec. 703. Section 3(d) of the National Labor Relations Act, as amended, is amended
by adding after the period at the end thereof the following: "In case of a vacancy in
the office of the General Counsel the President is authorized to designate the officer or

employee who shall act as General Counsel during such vacancy, but no person or persons
so designated shall so act (1) for more than forty days when the Congress is in session
unless a nomination to fill such vacancy shall have been submitted to the Senate, or

(2) after the adjournment sine die of the session of the Senate in which such nomination
was submitted."

BOYCOTTS AND RECOGNITION PICKETING

Sec 704. (a) Section 8(b)(4) of the National Labor Relations Act, as amended, is
amended to read as follows:

"(4) (i) to engage in, or to induce or encourage any individual employed by any
person engaged in commerce or in an industry affecting commerce to engage in, a strike
or a refusal in the course of his employment to use, manufacture, process, transport,
or otherwise handle or work on any goods, articles, materials, or commodities or to
perform any services; or (ii) to threaten, coerce, or restrain any person engaged in
commerce or in an industry affecting commerce, where in either case an object
thereof is�

"(A) forcing or requiring any employer or self-employed person to join any
labor or employer organization or to enter into any agreement which is prohibited
by section 8(e) ;
"(B) forcing or requiring any person to cease using, selling, handling, transport

ing, or otherwise dealing in the products of any other producer, processor, or

manufacturer, or to cease doing business with any other person, or forcing or

requiring any other employer to recognize or bargain with a labor organization
as the representative of his employees unless such labor organization has been
certified as the representative of such employees under the provisions of section 9:
Provided, That nothing contained in this clause (B) shall be construed to make
unlawful, where not otherwise unlawful, any primary strike or primary picketing;
"(C) forcing or requiring any employer to recognize or bargain with a particular

labor organization as the representative of his employees if another labor organi
zation has been certified as the representative of such employees under the pro
visions of section 9;
"(D) forcing or requiring any employer to assign particular work to employees

in a particular labor organization or in a particular trade, craft, or class rather
than to employees in another labor organization or in another trade, craft, or

class, unless such employer is failing to conform to an order or certification of the
Board determining the bargaining representative for employees performing such
work:

Provided, That nothing contained in this subsection (b) shall be construed to make
unlawful a refusal by any person to enter upon the premises of any employer (other
than his own employer), if the employees of such employer are engaged in a strike
ratified or approved by a representative of such employees whom such employer is
required to recognize under this Act: Provided further, That for the purpose of this
paragraph (4) only, nothing contained in such paragraph shall be construed to prohibit
publicity, other than picketing, for the purpose of truthfully advising the public, in
cluding consumers and members of a labor organization, that a product or products
are produced by an employer with whom the labor organization has a primary dispute
and are distributed by another employer, as long as such publicity does not have an

effect of inducing any individual employed by any person other than the primary
employer in the course of his employment to refuse to pick up, deliver, or transport
any goods, or not to perform any services, at the establishment of the employer
engaged in such distribution;".

(b) Section 8 of the National Labor Relations Act, as amended, is amended by adding
at the end thereof the following new subsection:

"(e) It shall be an unfair labor practice for any labor organization and any employer to
enter into any contract or agreement, express or implied, whereby such employer ceases or
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refrains or agrees to cease or refrain from handling, using, selling, transporting or otherwise
dealing in any of the products of any other employer, or to cease doing business with any
other person, and any contract or agreement entered into heretofore or hereafter contain
ing such an agreement shall be to such extent unenforcible and void: Provided, That
nothing in this subsection (e) shall apply to an agreement between a labor organization
and an employer in the construction industry relating to the contracting or subcontracting
of work to be done at the site of the construction, alteration, painting, or repair of a build
ing, structure, or other work: Provided further, That for the purposes of this subsection (e)
and section 8(b)(4)(B) the terms 'any employer', 'any person engaged in commerce or an

industry affecting commerce', and 'any person' when used in relation to the terms 'any
other producer, processor, or manufacturer', 'any other employer', or 'any other person'
shall not include persons in the relation of a jobber, manufacturer, contractor, or sub
contractor working on the goods or premises of the jobber or manufacturer or performing
parts of an integrated process of production in the apparel and clothing industry: Provided
further, That nothing in this Act shall prohibit the enforcement of any agreement which
is within the foregoing exception."
(c) Section 8(b) of the National Labor Relations Act, as amended, is amended by

striking out the word "and" at the end of paragraph (5), striking out the period at the
end of paragraph (6), and inserting in lieu thereof a semicolon and the word "and", and
adding a new paragraph as follows:

"(7) to picket or cause to be picketed, or threaten to picket or cause to be picketed,
any employer where an object thereof is forcing or requiring an employer to recognize
or bargain with a labor organization as the representative of his employees, or forcing
or requiring the employees of an employer to accept or select such labor organization
as their collective bargaining representative, unless such labor organization is currently
certified as the representative of such employees:

"(A) where the employer has lawfully recognized in accordance with this Act
any other labor organization and a question concerning representation may not
appropriately be raised under section 9(c) of this Act,
"(B) where within the preceding twelve months a valid election under section

9(c) of this Act has been conducted, or
"(C) where such picketing has been conducted without a petition under section

9(c) being filed within a reasonable period of time not to exceed thirty days
from the commencement of such picketing: Provided, That when such a petition
has been filed the Board shall forthwith, without regard to the provisions of
section 9(c) (1) or the absence of a showing of a substantial interest on the part
of the labor organization, direct an election in such unit as the Board finds to be
appropriate and shall certify the results thereof: Provided further, That nothing
in this subparagraph (C) shall be construed to prohibit any picketing or other
publicity for the purpose of truthfully advising the public (including consumers)
that an employer does not employ members of, or have a contract with, a labor
organization, unless an effect of such picketing is to induce any individual employed
by any other person in the course of his employment, not to pick up, deliver or
transport any goods or not to perform any services.

"Nothing in this paragraph (7) shall be construed to permit any act which would
otherwise be an unfair labor practice under this section 8(b)."

(d) Section 10(1) of the National Labor Relations Act, as amended, is amended by
adding after the words "section 8(b)," the words "or section 8(e) or section 8(b)(7),"
and by striking out the period at the end of the third sentence and inserting in lieu thereof
a colon and the following: Provided further, That such officer or regional attorney shall
not apply for any restraining order under section 8(b)(7) if a charge against the employer
under section 8(a)(2) has been filed and after the preliminary investigation, he has
reasonable cause to believe that such charge is true and that a complaint should issue."
(e) Section 303(a) of the Labor Management Relations Act, 1947, is amended to read

as follows:
"(a) It shall be unlawful, for the purpose of this section only, in an industry or activity

affecting commerce, for any labor organization to engage in any activity or conduct defined
as an unfair labor practice in section 8(b)(4) of the National Labor Relations Act, as
amended."
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BUILDING AND CONSTRUCTION INDUSTRY

Sec. 70S. (a) Section 8 of the National Labor Relations Act, as amended by section 704(b)
of this Act, is amended by adding at the end thereof the following new subsection:
"(f) It shall not be an unfair labor practice under subsections (a) and (b) of this

section for an employer engaged primarily in the building and construction industry to
make an agreement covering employees engaged (or who, upon their employment, will
be engaged) in the building and construction industry with a labor organization of which
building and construction employees are members (not established, maintained, or assisted
by any action defined in section 8(a) of this Act as an unfair labor practice) because
(1) the majority status of such labor organization has not been established under the
provisions of section 9 of this Act prior to the making of such agreement, or (2) such
agreement requires as a condition of employment, membership in such labor organization
after the seventh day following the beginning of such employment or the effective date
of the agreement, whichever is later, or (3) such agreement requires the employer to notify
such labor organization of opportunities for employment with such employer, or gives such
labor organization an opportunity to refer qualified applicants for such employment, or

(4) such agreement specifies minimum training or experience qualifications for employment
or provides for priority in opportunities for employment based upon length of service
with such employer, in the industry or in the particular geographical area: Provided,
That nothing in this subsection shall set aside the final proviso to section 8(a)(3) of
this Act: Provided further, That any agreement which would be invalid, but for clause (1)
of this subsection, shall not be a bar to a petition filed pursuant to section 9(c) or 9(e)."
(b) Nothing contained in the amendment made by subsection (a) shall be construed as

authorizing the execution or application of agreements requiring membership in a labor
organization as a condition of employment in any State or Territory in which such
execution or application is prohibited by State or Territorial law.

PRIORITY IN CASE HANDLING

Sec. 706. Section 10 of the National Labor Relations Act, as amended, is amended by
adding at the end thereof a new subsection as follows:

"(m) Whenever it is charged that any person has engaged in an unfair labor practice
within the meaning of subsection (a)(3) or (b)(2) of section 8, such charge shall be

given priority over all other cases except cases of like character in the office where it is filed

or to which it is referred and cases given priority under subsection (1)."

EFFECTIVE DATE OF AMENDMENTS

Sec. 707. The amendments made by this title shall take effect sixty days after the

date of the enactment of this Act and no provision of this title shall be deemed to make

an unfair labor practice, any act which is performed prior to such effective date which did

not constitute an unfair labor practice prior thereto.

Approved September 14, 19S9.



APPENDIX II

Pertinent Sections of Prior Acts as Amended by the Labor-

Management Reporting and Disclosure Act of 1959*

UNFAIR LABOR PRACTICES

Sec. 8. (a) It shall be an unfair labor practice for an employer�

(1) to interfere with, restrain, or coerce employees in the exercise of the rights
guaranteed in section 7;
(2) to dominate or interfere with the formation or administration of any labor

organization or contribute financial or other support to it: Provided, That subject
to rules and regulations made and published by the Board pursuant to section 6, an

employer shall not be prohibited from permitting employees to confer with him during
working hours without loss of time or pay ;
(3) by discrimination in regard to hire or tenure of employment or any term or

condition of employment to encourage or discourage membership in any labor organi
zation: Provided, That nothing in this Act, or in any other statute of the United States,
shall preclude an employer from making an agreement with a labor organization
(not established, maintained, or assisted by any action defined in section 8 (a) of this
Act as an unfair labor practice) to require as a condition of employment membership
therein on or after the thirtieth day following the beginning of such employment
or the effective date of such agreement, whichever is the later, (i) if such labor
organization is the representative of the employees as provided in section 9 (a), in
the appropriate collective-bargaining unit covered by such agreement when made [and
has at the time the agreement was made or within the preceding twelve months
received from the Board a notice of compliance with section 9 (f), (g), (h)], and
(ii) unless following an election held as provided in section 9 (e) within one year
preceding the effective date of such agreement, the Board shall have certified that at
least a majority of the employees eligible to vote in such election have voted to
rescind the authority of such labor organization to make such an agreement: Provided
further, That no employer shall justify any discrimination against an employee for
non-membership in a labor organization (A) if he has reasonable grounds for believing
that such membership was not available to the employee on the same terms and condi
tions generally applicable to other members, or (B) if he has reasonable grounds for
believing that membership was denied or terminated for reasons other than the failure
of the employee to tender the periodic dues and the initiation fees uniformly required
as a condition of acquiring or retaining membership;
(4) to discharge or otherwise discriminate against an employee because he has filed

charges or given testimony under this Act;
(5) to refuse to bargain collectively with the representatives of his employees,

subject to the provisions of section 9 (a).
(b) It shall be an unfair labor practice for a labor organization or its agents�

(1) to restrain or coerce (A) employees in the exercise of the rights guaranteed in
section 7: Provided, That this paragraph shall not impair the right of a labor organi
zation to prescribe its own rules with respect to the acquisition or retention of
membership therein; or (B) an employer in the selection of his representatives for
the purposes of collective bargaining or the adjustment of grievances;
(2) to cause or attempt to cause an employer to discriminate against an employee

in violation of subsection (a) (3) or to discriminate against an employee with respectto whom membership in such organization has been denied or terminated on some

* Portions of the Act which have been eliminated by the Labor-Management Reportingand Disclosure Act of 19S9 are enclosed by brackets; provisions which have been added
to the Act are in italics; and unchanged portions are shown in roman type.

423



424 The Georgetown Law Journal [Vol. 48
ground other than his failure to tender the periodic dues and the initiation fees
uniformly required as a condition of acquiring or retaining membership;
(3) to refuse to bargain collectively with an employer, provided it is the representa

tive of his employees subject to the provisions of section 9 (a) ;
(4) f�; to engage in, or to induce or encourage [the employees of any employer]

any individual employed by any person engaged in commerce or in an industry affecting
commerce to engage in, a strike or a [concerted] refusal in the course of [their] his
employment to use, manufacture, process, transport, or otherwise handle or work
on any goods, articles, materials, or commodities or to perform any services[,] ; or
(ii) to threaten, coerce, or restrain any person engaged in commerce or in an industry
affecting commerce, where in either case an object thereof is:

(A) forcing or requiring any employer or self-employed person to join any
labor or employer organization or [any employer or other person to cease using,
selling, handling, transporting, or otherwise dealing in the products of any other
producer, processor, or manufacturer, or to cease doing business with any other
person] to enter into any agreement which is prohibited by section 8 (e);
(B) forcing or requiring any person to cease using, selling, handling, trans

porting, or otherwise dealing in the products of any other producer, processor,
or manufacturer, or to cease doing business with any other person, or forcing or

requiring any other employer to recognize or bargain with a labor organization
as the representative of his employees unless such labor organization has been
certified as the representative of such employees under the provisions of sec

tion 9[;]: Provided, That nothing contained in this clause (B) shall be construed
� to make unlawful, where not otherwise unlawful, any primary strike or primary
picketing;
(C) forcing or requiring any employer to recognize or bargain with a particular

labor organization as the representative of his employees if another labor organiza
tion has been certified as the representative of such employees under the provisions
of section 9;
(D) forcing or requiring any employer to assign particular work to employees

in a particular labor organization or in a particular trade, craft, or class rather than
to employees in another labor organization or in another trade, craft, or class,
unless such employer is failing to conform to an order or certification of the Board
determining the bargaining representative for employees performing such work:

Provided, That nothing contained in this subsection (b) shall be construed to make
unlawful a refusal by any person to enter upon the premises of any employer (other
than his own employer), if the employees of such employer are engaged in a strike
ratified or approved by a representative of such employees whom such employer is

required to recognize under this Act[;]: Provided further, That for the purposes of
this paragraph (4) only, nothing contained in such paragraph shall be construed to

prohibit publicity, other than picketing, for the purpose of truthfully advising the
public, including consumers and members of a labor organization, that a product or

products are produced by an employer with whom the labor organization has a primary
dispute and are distributed by another employer, as long as such publicity does not

have an effect of inducing any individual employed by any person other than the

primary employer in the course of his employment to refuse to pick up, deliver, or

transport any goods, or not to perform any services, at the establishment of the
employer engaged in such distribution;
(5) to require of employees covered by an agreement authorized under subsec

tion (a) (3) the payment, as a condition precedent to becoming a member of such

organization, of a fee in an amount which the Board finds excessive or discriminatory
under all the circumstances. In making such a finding, the Board shall consider, among
other relevant factors, the practices and customs of labor organizations in the particular
industry, and the wages currently paid to the employees affected; [and]
(6) to cause or attempt to cause an employer to pay or deliver or agree to pay

or deliver any money or other thing of value, in the nature of an exaction, for services
which are not performed or not to be performed [.] ; and

(7) to picket or cause to be picketed, or threaten to picket or cause to be picketed,
any employer where an object thereof is forcing or requiring an employer to recognize



1959] Appendix II 425

or bargain with a labor organization as the representative of his employees, or forcing
or requiring the employees of an employer to accept or select such labor organization
as their collective bargaining representative, unless such labor organization is currently
certified as the representative of such employees:

(A) where the employer has lawfully recognized in accordance with this Act

any other labor organization and a question concerning representation may not

appropriately be raised under section 9 (c) of this Act,
(B) where within the preceding twelve months a valid election under sec

tion 9 (c) of this Act has been conducted, or
(C) where such picketing has been conducted without a petition under sec

tion 9 (c) being filed within a reasonable period of time not to exceed thirty
days from the commencement of such picketing: Provided, That when such a

petition has been filed the Board shall forthwith, without regard to the provisions
of section 9 (c) (1) or the absence of a showing of a substantial interest on the
part of the labor organization, direct an election in such unit as the Board finds
to be appropriate and shall certify the results thereof: Provided further, That
nothing in this subparagraph (C) shall be construed to prohibit any picketing
or other publicity for the purpose of truthfully advising the public (including
consumers) that an employer does not employ members of, or have a contract

with, a labor organization, unless an effect of such picketing is to induce any
individual employed by any other person in the course of his employment, not
to pick up, deliver or transport any goods or not to perform any services.

Nothing in this paragraph (7) shall be construed to permit any act which would
otherwise be an unfair labor practice under this section 8 (b).

(c) The expressing of any views, argument, or opinion, or the dissemination thereof,
whether in written, printed, graphic, or visual form, shall not constitute or be evidence
of an unfair labor practice under any of the provisions of this Act, if such expression
contains no threat of reprisal or force or promise of benefit.
(d) For the purposes of this section, to bargain collectively is the performance of the

mutual obligation of the employer and the representative of the employees to meet at
reasonable times and confer in good faith with respect to wages, hours, and other terms and
conditions of employment, or the negotiation of an agreement, or any question arising
thereunder, and the execution of a written contract incorporating any agreement reached if
requested by either party, but such obligation does not compel either party to agree to a

proposal or require the making of a concession: Provided, That where there is in effect
a collective-bargaining contract covering employees in an industry affecting commerce,
the duty to bargain collectively shall also mean that no party to such contract shall termi
nate or modify such contract, unless the party desiring such termination or modification�

(1) serves a written notice upon the other party to the contract of the proposed
termination or modification sixty days prior to the expiration date thereof, or in the
event such contract contains no expiration date, sixty days prior to the time it is
proposed to make such termination or modification;
(2) offers to meet and confer with the other party for the purpose of negotiating a

new contract or a contract containing the proposed modifications;
(3) notifies the Federal Mediation and Conciliation Service within thirty days after

such notice of the existence of a dispute, and simultaneously therewith notifies any
State or Territorial agency established to mediate and conciliate disputes within the
State or Territory where the dispute occurred, provided no agreement has been reached
by that time; and
(4) continues in full force and effect, without resorting to strike or lockout, all

the terms and conditions of the existing contract for a period of sixty days after such
notice is given or until the expiration date of such contract, whichever occurs later:

The duties imposed upon employers, employees, and labor organizations by paragraphs
(2), (3), and (4) shall become inapplicable upon an intervening certification of the Board,
under which the labor organization or individual, which is a party to the contract, has
been superseded as or ceased to be the representative of the employees subject to the
provisions of section 9 (a), and the duties so imposed shall not be construed as requiring
either party to discuss or agree to any modification of the terms and conditions contained
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in a contract for a fixed period, if such modification is to become effective before such terms
and conditions can be reopened under the provisions of the contract. Any employee who
engages in a strike within the sixty-day period specified in this subsection shall lose his
status as an employee of the employer engaged in the particular labor dispute, for the
purposes of sections 8, 9, and 10 of this Act, as amended, but such loss of status for such
employee shall terminate if and when he is reemployed by such employer.
(e) It shall be an unfair labor practice for any labor organization and any employer to

enter into any contract or agreement, express or implied, whereby such employer ceases
or refrains or agrees to cease or refrain from handling, using, selling, transporting or other
wise dealing in any of the products of any other employer, or to cease doing business with
any other person, and any contract or agreement entered into heretofore or hereafter
containing such an agreement shall be to such extent unenforcible and void: Provided,
That nothing in this subsection (e) shall apply to an agreement between a labor organiza
tion and an employer in the construction industry relating to the contracting or sub
contracting of work to be done at the site of the construction, alteration, painting, or repair
of a building, structure, or other work: Provided further, That for the purposes of this
subsection (e) and section 8 (b) (4) (B) the terms "any employer", "any person engaged
in commerce or an industry affecting commerce", and "any person" when used in relation
to the terms "any other producer, processor, or manufacturer,", "any other employer", or
"any other person" shall not include persons in the relation of a jobber, manufacturer,
contractor, or subcontractor working on the goods or premises of the jobber or manu

facturer or performing parts of an integrated process of production in the apparel and
clothing industry: Provided further, That nothing in this Act shall prohibit the enforce
ment of any agreement which is within the foregoing exception.
(f) It shall not be an unfair labor practice under subsections (a) and (b) of this section

for an employer engaged primarily in the building and construction industry to make an

agreement covering employees engaged (or who, upon their employment, will be engaged)
in the building and construction industry with a labor organization of which building and
construction employees are members (not established, maintained, or assisted by any action
defined in section 8 (a) of this Act as an unfair labor practice) because (1) the majority
status of such labor organization has not been established under the provisions of section 9

of this Act prior to the making of such agreement, or (2) such agreement requires as a

condition of employment, membership in such labor organization after the seventh day
following the beginning of such employment or the effective date of the agreement, which
ever is later, or (3) such agreement requires the employer to notify such labor organization
of opportunities for employment with such employer, or gives such labor organization an

opportunity to refer qualified applicants for such employment, or (4) such agreement
specifies minimum training or experience qualifications for employment or provides for
priority in opportunities for employment based upon length of service with such employer,
in the industry or in the particular geographical area: Provided, That nothing in this sub
section shall set aside the final proviso to section 8 (a) (3) of this Act: Provided further,
That any agreement which would be invalid, but for clause (1) of this subsection, shall
not be a bar to a petition filed pursuant to section 9 (c) or 9 (e).

REPRESENTATIVES AND ELECTIONS

Sec. 9. (a) Representatives designated or selected for the purposes of collective bargain
ing by the majority of the employees in a unit appropriate for such purposes, shall be the

exclusive representatives of all the employees in such unit for the purposes of collective

bargaining in respect to rates of pay, wages, hours of employment, or other conditions of

employment: Provided, That any individual employee or a group of employees shall
have the right at any time to present grievances to their employer and to have such

grievances adjusted, without the intervention of the bargaining representative, as long as

the adjustment is not inconsistent with the terms of a collective-bargaining contract or

agreement then in effect: Provided further, That the bargaining representative has been

given opportunity to be present at such adjustment.
(b) The Board shall decide in each case whether, in order to assure to employees the

fullest freedom in exercising the rights guaranteed by this Act, the unit appropriate for

the purposes of collective bargaining shall be the employer unit, craft unit, plant unit, or
subdivision thereof: Provided, That the Board shall not (1) decide that any unit is ap-
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propriate for such purposes if such unit includes both professional employees and employees
who are not professional employees unless a majority of such professional employees vote
for inclusion in such unit; or (2) decide that any craft unit is inappropriate for such
purposes on the ground that a different unit has been established by a prior Board
determination, unless a majority of the employees in the proposed craft unit vote against
separate representation or (3) decide that any unit is appropriate for such purposes if it
includes, together with other employees, any individual employed as a guard to enforce
against employees and other persons rules to protect property of the employer or to

protect the safety of persons on the employer's premises; but no labor organization shall
be certified as the representative of employees in a bargaining unit of guards if such
organization admits to membership, or is affiliated directly or indirectly with an organiza
tion which admits to membership, employees other than guards.
(c) (1) Whenever a petition shall have been filed, in accordance with such regulations as

may be prescribed by the Board�

(A) by an employee or group of employees or any individual or labor organization
acting in their behalf alleging that a substantial number of employees (i) wish to be
represented for collective bargaining and that their employer declines to recognize their
representative as the representative defined in section 9 (a), or (ii) assert that the
individual or labor organization, which has been certified or is being currently
recognized by their employer as the bargaining representative, is no longer a representa
tive as defined in section 9 (a) ; or
(B) by an employer, alleging that one or more individuals or labor organizations

have presented to him a claim to be recognized as the representative defined in
section 9 (a) ;

the Board shall investigate such petition and if it has reasonable cause to believe that a

question of representation affecting commerce exists shall provide for an appropriate
hearing upon due notice. Such hearing may be conducted by an officer or employee of
the regional office, who shall not make any recommendations with respect thereto. If the
Board finds upon the record of such hearing that such a question of representation exists,
it shall direct an election by secret ballot and shall certify the results thereof.
(2) In determining whether or not a question of representation affecting commerce

exists, the same regulations and rules of decision shall apply irrespective of the identity of
the persons filing the petition or the kind of relief sought and in no case shall the Board
deny a labor organization a place on the ballot by reason of an order with respect to such
labor organization or its predecessor not issued in conformity with section 10 (c).
(3) No election shall be directed in any bargaining unit or any subdivision within which,

in the preceding twelve-month period, a valid election shall have been held. Employees
[on] engaged in an economic strike who are not entitled to reinstatement shall [not] be
eligible to vote[.] under such regulations as the Board shall find are consistent with the
purposes and provisions of this Act in any election conducted within twelve months after
the commencement of the strike. In any election where none of the choices on the ballot
receives a majority, a run-off shall be conducted, the ballot providing for a selection between
the two choices receiving the largest and second largest number of valid votes cast in
the election.
(4) Nothing in this section shall be construed to prohibit the waiving of hearings bystipulation for the purpose of a consent election in conformity with regulations and rules

of decision of the Board.
(5) In determining whether a unit is appropriate for the purposes specified in sub-

section (b) the extent to which the employees have organized shall not be controlling.(d) Whenever an order of the Board made pursuant to section 10 (c) is based in whole
or in part upon facts certified following an investigation pursuant to subsection (c) of
this section and there is a petition for the enforcement or review of such order, such
certification and the record of such investigation shall be included in the transcript of theentire record required to be filed under section 10 (e) or 10 (f), and thereupon the decree
ol the court enforcing, modifying, or setting aside in whole or in part the order of the
Board shall be made and entered upon the pleadings, testimony, and proceedings set forth
m such transcript.
. (e). (1) .^pon ^e with the Board, by 30 per centum or more of the employeesin a bargaining unit covered by an agreement between their employer and a labor organiza-
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tion made pursuant to section 8 (a) (3), of a petition alleging they desire that such
authority be rescinded, the Board shall take a secret ballot of the employees in such unit
and certify the results thereof to such labor organization and to the employer.
(2) No election shall be conducted pursuant to this subsection in any bargaining unit

or any subdivision within which, in the preceding twelve-month period, a valid election
shall have been held.
[(f) No investigation shall be made by the Board of any question affecting commerce

concerning the representation of employees, raised by a labor organization under sub
section (c) of this section, and no complaint shall be issued pursuant to a charge made by
a labor organization under subsection (b) of section 10, unless such labor organization
and any national or international labor organization of which such labor organization is
an affiliate or constituent unit (A) shall have prior thereto filed with the Secretary of Labor
copies of its constitution and bylaws and a report, in such form as the Secretary may
prescribe, showing�

(1) the name of such labor organization and the address of its principal place of
business ;
(2) the names, titles, and compensation and allowances of its three principal officers

and of any of its other officers or agents whose aggregate compensation and allowances
for the preceding year exceeded $5,000, and the amount of the compensation and
allowances paid to each such officer or agent during such year;
(3) the manner in which the officers and agents referred to in clause (2) were

elected, appointed, or otherwise selected;
(4) the initiation fee or fees which new members are required to pay on becoming

members of such labor organization;
(5) the regular dues or fees which members are required to pay in order to remain

members in good standing of such labor organization;
(6) a detailed statement of, or reference to provisions of its constitution and bylaws

showing the procedure followed with respect to, (a) qualification for or restrictions
on membership, (b) election of officers and stewards, (c) calling of regular and
special meetings, (d) levying of assessments, (e) imposition of fines, (f) authorization
for bargaining demands, (g) ratification of contract terms, (h) authorization for strikes,
(i) authorization for disbursement of union funds, (j) audit of union financial trans
actions, (k) participation in insurance or other benefit plans, and (1) expulsion of
members and the grounds therefor;

and (B) can show that prior thereto it has�

(1) filed with the Secretary of Labor, in such form as the Secretary may prescribe,
a report showing all of (a) its receipts of any kind and the sources of such receipts,
(b) its total assets and liabilities as of the end of its last fiscal year, (c) the disburse
ments made by it during such fiscal year, including the purposes for which made; and

(2) furnished to all of the members of such labor organization copies of the
financial report required by paragraph (1) hereof to be filed with the Secretary of
Labor.]

[(g) It shall be the obligation of all labor organizations to file annually with the

Secretary of Labor, in such form as the Secretary of Labor may prescribe, reports bring
ing up to date the information required to be supplied in the initial filing by subsec
tion (f) (A) of this section, and to file with the Secretary of Labor and furnish to its

members annually financial reports in the form and manner prescribed in subsection (f) (B).
No labor organization shall be eligible for certification under this section as the representa
tive of any employees, and no complaint shall issue under section 10 with respect to a

charge filed by a labor organization unless it can show that it and any national or

international labor organization of which it is an affiliate or constituent unit has complied
with its obligation under this subsection.]
[(h) No investigation shall be made by the Board of any question affecting commerce

concerning the representation of employees, raised by a labor organization under sub

section (c) of this section, and no complaint shall be issued pursuant to a charge made by
a labor organization under subsection (b) of section 10, unless there is on file with the

Board an affidavit executed contemporaneously or within the preceding twelve-month

period by each officer of such labor organization and the officers of any national or
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international labor organization of which it is an affiliate or constituent unit that he is
not a member of the Communist Party or affiliated with such party, and that he does
not believe in, and is not a member of or supports any organization that believes in or

teaches, the overthrow of the United States Government by force or by any illegal or
unconstitutional methods. The provisions of section 35 A of the Criminal Code shall be
applicable in respect to such affidavits.]

LIMITATIONS

Sec. 14. (a) Nothing herein shall prohibit any individual employed as a supervisor from
becoming or remaining a member of a labor organization, but no employer subject to this
Act shall be compelled to deem individuals defined herein as supervisors as employees for
the purpose of any law, either national or local, relating to collective bargaining.
(b) Nothing in this Act shall be construed as authorizing the execution or application

of agreements requiring membership in a labor organization as a condition of employ
ment in any State or Territory in which such execution or application is prohibited by
State or Territorial law.
(c) (1) The Board, in its discretion, may, by rule of decision or by published rules

adopted pursuant to the Administrative Procedure Act, decline to assert jurisdiction over

any labor dispute involving any class or category of employers, where, in the opinion of
the Board, the effect of such labor dispute on commerce is not sufficiently substantial to
warrant the exercise of its jurisdiction: Provided, That the Board shall not decline to
assert jurisdiction over any labor dispute over which it would assert jurisdiction under the
standards prevailing upon August 1, 1959.
(2) Nothing in this Act shall be deemed to prevent or bar any agency or the courts of

any State or Territory (including the Commonwealth of Puerto Rico, Guam, and the
Virgin Islands), from assuming and asserting jurisdiction over labor disputes over which
the Board declines, pursuant to paragraph (1) of this subsection, to assert jurisdiction.
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