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Daniel P. O'Connell*

Dr. O'Connell analyzes four major theories on the nature of international
law and their respective resolutions of the inevitable problem of the relation

ship between international law and municipal law. Since the relationship
varies from one of a fundamental unity to a position of isolation, the
instances when international law will be applied by municipal courts varies

accordingly. The author points out that the theorists are ultimately con

cerned with a conflict between the two systems and that they have labored in
an effort to assign a paramount rank to one system or the other to avoid the

potential clash. Dr. O'Connell takes the position that the two systems com

prise a fundamental unity and the problem is one of reconciliation not

avoidance.
I

The Theory of the Relationship: Monism and Dualism

The problem of the relationship of international law and municipal
law is an all-pervasive one. Almost every case in a municipal court in
which a rule of international law is asserted to govern the decision
raises the problem; and in many cases before international tribunals it
must also be disposed of when deciding the jurisdictional competence of
a State to affect alien interests through its own internal legal order.1
There are four possible attitudes toward the question:
* BA., LL.M., New Zealand; Ph.D., Cambridge; Visiting Professor, Georgetown Uni

versity, 1960; Author, The Law of State Succession, 19S6.
1 The principal works on the subject are now somewhat dated. They are: Masters,

International Law in National Courts (1932) ; Picciotto, The Relation of International Law
to the Law of England and the United States of America (1915) ; Walz, Volkerrecht und
Staatliches Recht (1933) ; Q. Wright, The Enforcement of International Law Through
Municipal Law in the United States (1916).
In addition, the problem has been discussed in various aspects in the following periodicals:

Borchard, The Relation Between International Law and Municipal Law, in Proceedings
of the Eighth American Scientific Congress 1940, X, 77 (1943) ; Dickinson, Interpretation
et l'application du droit international dans les pays anglo-americans, 40 Recueil des
Cours 328 (1929) ; Dickinson, Changing Concepts and the Doctrine of Incorporation, 26
Am. J. Int'l L. 23 9 (1932) ; Holdsworth, The Relation of English Law to International
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(a) That international law has primacy over municipal law in both
international and municipal decisions. This is the monist theory.
(b) That international law has primacy over municipal law in in

ternational decisions, and municipal law has primacy over international
law in municipal decisions. This is the dualist theory.
(c) That municipal law has primacy over international law in both

international and municipal decisions. This is a species of monism in
reverse.

(d) That since international law and municipal law each derives
from a fundamental legal order the respective rules should be harmo

nized, but that in the rare event of direct collision, a court is obliged
by its own constitution, and hence may be required to apply a rule of

municipal law which is at odds with one of international law, or vice
versa. This is a position midway between monism and dualism. Each
of these four attitudes will be examined in turn.

Monism

The monist position is an emanation of Kantian philosophy which
favors a unitary conception of law.2 According to this view, since the

Law, 26 Minn. L. Rev. 141 (1942) ; Kaufmann, Regies generates du droit de la paix, 54

Recueil des Cours 436 (193S) ; Lauterpacht, Regies generates du droit de la paix, 62

Recueil des Cours 129 (1937) ; Lawton, Desirability of Giving International Law Primacy
Over State Law, 23 Sask. B. Rev. 46 (1958) ; McDougal, Impact of International Law

Upon National Law: A Policy-Oriented Perspective, 4 S.D.L. Rev. 25 (1959) ; Morgenstern,
Judicial Practice and the Supremacy of International Law, 27 Brit. Yb. Int'l L. 42 (1950)
(the most comprehensive recent survey) ; Potter, Relative Authority of International Law

and National Law in the United States, 19 Am. J. Int'l L. 315 (1925) ; Starke, Monism

and Dualism in the Theory of International Law, 17 Brit. Yb. Int'l L. 66 (1936) ; Sprout,
Theories as to the Applicability of International Law in the Federal Courts of the United

States, 26 Am. J. Int'l L. 280 (1932) ; Strupp, Le Droit international et le droit interne,
47 Recueil des Cours 389 (1934) ; Tenekides, Rapports de droit interne et de droit inter

national, en matiere de chose jugee, Revue de droit international et de legislation
Comparee, XV (3d series), 683 (1934); Tenekides, Des Actes d'ordre interne contraires du

droit international, 41 Friedens-Warte 1 (1941) ; Q. Wright, Conflicts of International
Law with National Laws and Ordinances, 11 Am. J. Int'l L. 1 (1917) ; Q. Wright, Inter
national Law in its Relation to Constitutional Law, 17 Am. J. Int'l L. 234 (1923).
2 Another variety of monism espoused by Kelsen has been surveyed by J. W. Jones, The

Retroactive Effect of the Recognition of States and Governments, 16 Brit. Yb. Int'l L. 42

(1935). Apart from Kelsen the following may be consulted as taking a monist position
in one form or other: Constantopoulos, Verbindlichkeit und Konstrucktion des Positiven

VSlkerrechts (Hamburg, 1948) ; I Guggenheim, Traite de droit international public 26 et

seq. (1955) ; Kunz, Landesrecht und Volkerrecht, I Wbrterbuch des Volkerrechts und der

Diplomatic 787 et seq. (Strupp 1924) ; Lauterpacht, Droit international et droit interne,
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capacities of States derive from the idea of law, the jurisdiction to

exercise these capacities is granted by the law. It follows that the law
to which jurisdictional reference must be made is independent of

sovereignty and determinative of its limits. If a State exceeds the

limits, its acts are invalid. This argument is acceptable inasmuch as it
results in granting to international law a much broader and more funda
mental competence than to municipal law. However, it tends to sidestep
the point made by the dualist, viz., that a municipal court may be in
structed to apply municipal law and not international law, and hence
has no jurisdiction (using the term as descriptive of the capacity in

municipal law to decide a case) to declare the relevant municipal law
invalid. Hence, the characterization of the jurisdictional excess as

"invalid," or even merely "illegal" (if there is any difference between
the terms), is of no meaning internally within the municipal law of the
acting State. To this objection, the monist has only one answer, that
this conflict of duties, owing to a defect in organization, has been wrongly
resolved.

The monistic position has in more recent times been associated with
the doctrine of Kelsen.3 Commencing with the logical impossibility of
the simultaneous assertion of the propositions "A ought to be" and "A
ought not to be," Kelsen is led to the typically Kantian position of say
ing that the word "law" must be used univocally by reference to a basic
postulate. As he understands its usage, the word "law" stands for an

order of thought in which norms prescriptive or inhibitive of human
behaviour provide for coercive acts as sanctions. There must be an

act, described as "illegal," which "ought to be followed," as a condition
of logical sequence by another act called "sanction." The "oughtness"
flows not from any sense of moral obligation or any psychologically
62 Recueil des Cours 129 et seq. (1937) ; Mirkine-Guetzevitch, La Methode historique
de l'etude des rapports entre le droit international et le droit constitutional, 38 Recueil
des Cours 311 et seq. (1931) ; I Scelle, Precis de droit des gens 27 et seq. (1932) ; Verdross,
Volkerrecht (Wien, 195S) ; Staat und Recht (Festschrift fur Hans Kelsen) (1931) ; Die
Verfassung der Volkerrechtsgemeinschaft (1926) ; Die Einheit des rechtlichen Weltbildes
auf Grundlage der Volkerrechtsverfassung (Tubingen, 1923) ; Die Volkerrechtswidrige Kriegs-
handlung und der Strafanspruch der Staaten (Berlin 1920) ; Principles generaux du droit,
30 Recueil des Cours 274, 301 (1929) ; Le Fondement du droit international, 16 Recueil
des Cours 251, 262 (1927).

3 Kelsen, Das Problem der Souveranitat und die Theorie des VSlkerrechts (Tubingen,
1920). See also Kelsen, Allgemeine Staatslehre 102 et seq. (Berlin 1925); Reine Rechtslehre
129 et seq. (Leipzig und Wien, 1934) ; Les Rapports du droit international public, 14
Recueil des Cours 231 (1926) ; Theorie generate du droit international public, problemes
choisis, 42 Recueil des Cours 121 (1932).
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compulsive motivation, but by virtue of the logical postulate with which
the argument commenced, and which ordains human authorities who
have capacity to construct the relationship between "wrong" and "sanc
tion." Designed in this way, the Kelsenian system aims at the elimina
tion of the old Scholastic problem of the relationship between intellect
and will. "Will," to use Kelsen's own words, is no more than an "an
thropomorphic metaphor."4 A norm exists because a previous norm

prescribes that the norm-maker may bring it into existence. Ultimately
the normative order must come down to bedrock, which might be the
unchallengeable logical postulate that "man must live in harmony with
the universe." For legal purposes, however, it is sufficient to stop at

the postulate, which is unprovable but universally accepted, that pacta
sunt servanda. The process by which the norm-maker selects his norm,
which cannot be disassociated psychologically from the concept of will,
is treated by Kelsen as irrelevant to the hierarchic edifice of normative
relations.
When Kelsen attempts to apply this system to the problem of the

relationship of international law and municipal law, he encounters

difficulties. In the first place he is confronted with the fact that interna
tional law and municipal law "norms" may be in conflict with each other,
and he is compelled to admit that within its own normative system each
is "legal." It is only by virtue of the other system that a "norm" be
comes "illegal," a position the dualists have always maintained. The

way out of this difficulty is to demonstrate, quite correctly, that the
word "law" is used univocally with respect to both systems, and that
each must find its point of origin in the same fundamental norm. How

ever, this in itself does not establish the supremacy of international law
over municipal law, or of municipal law over international law. Each

system might stand to the other in a relationship of equality, tracing the

authority of its respective "norm-makers" to the same basic norm, or,

alternatively, the one might be normatively superior to the other by
virtue of its higher position in the hierarchic scale determined for it in

view of the basic norm.

As it happens, the basic norm pacta sunt servanda sheds no light on
the problem of selection that now confronts Kelsen. In his later works
he chooses the superiority of international law over municipal law, but
does so consciously after an examination of the extralegal factors that

constitute contemporary world society; and his own choice is, of course,
an act of will. He locates the basic norm of the national legal system

4 Kelsen, Principles of International Law 408 (1952).
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in the norm of international law, which delimits the domain of national

jurisdiction, and hence makes the idea of legal coexistence of these

domains possible. This is undoubtedly a logical choice, but it presup
poses a state of international society such as we have today, and not

one such as existed in the days of the Roman Empire or in medieval
times. It presupposes, too, that content has in fact been given by "norm-
makers" in the form of positive rules of behaviour to the normative
structure which delimits national jurisdiction. And since the "norm-
makers" of international law are States themselves, "agreeing" to a rule,
the problem of consent, and hence of will, is not disposed of but pre
sumed. When Kelsen concludes, therefore, with the proposition that
"the conflict between an established norm of international law and one

of national law is a conflict between a higher and a lower norm,"5 he is

only pretending to have excluded from his system his postulated "ex

tralegal" factors.
An even greater difficulty with the system, however, is the practical

significance of the proposition that international law stands to municipal
law in a relationship of superior to inferior. In the first place, Kelsen
admits that a norm enacted in violation of a more general norm remains

valid, and all that can be said is that the State which enacts it has acted

"illegally." If this is offered as a solution to a problem of conflict, it
is not a particularly satisfactory one. Secondly, and more significantly,
Kelsen is really only setting up a formal juxtaposition of the two

systems so as to be able to propose that the municipal law rule "ought"
not to conflict with the international. He does not seem to be addressing
himself so much to the more significant problem of whether international
law is available to a judge in a municipal court to enable him to decide
a case, as much as to his own legal system. Kelsen speaks of the "trans
formation" of international law into municipal law, apparently taking for
granted that the two systems of normative relationships, while not dis
connected by virtue of the basic norm, do not form a single corpus of
doctrine.
The unsatisfactory nature of this sharp dichotomy between the formal

validity of a norm and its material content was noticed quite early
by Kelsen's colleague Verdross, who pointed out that logically it did not
lead either to the unity of international law and municipal law or to
the formal primacy of the one or the other. Consequently, Verdross
abandoned the formal postulate pacta sunt servanda as a mere Kantian
hypothesis existing only in the jurist's mind, and sought to locate the

5 Id. at 421.
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point of intersection of international law and municipal law in those
general principles of justice which the Scholastics called "jus gentium."6
The result is to abandon altogether the attempt at establishing a formal
relationship between the two systems, and to admit the vital relevance
of "extralegal" considerations. Why this step should lead Verdross to
place international law higher on the scale of legal value than municipal
law is not clear, and one suspects it is due to the international lawyer's
desire for a world ruled by law.

Dualism

The dualist position is associated with Hegelianism and has governed
the judicial attitudes of States where this philosophy has prevailed.7
The common starting point is the proposition that law is an act of

sovereign will, municipal law being differentiated from international law
in that it is a manifestation of this will internally directed, as distinct
from participation in a collective act of will by which the sovereign
undertakes obligations with respect to other sovereigns. This results
in a dualism of legal origin, of subjects and of subject matters. Inter
national law and municipal law are two quite different spheres of legal
action, and theoretically there should be no point of conflict between
them. Municipal law addresses itself to the subjects of sovereigns,
international law to the sovereigns themselves. If the sovereign by an

act of municipal law exceeds his competence in international law it does
not follow that municipal law is void; it merely follows that the sovereign
has violated international law. Anzilotti has explained the relationship
between the dualist thesis and the alleged incapacity of the individual
in international law as follows:

A rule of international law is by its very nature absolutely unable to bind

individuals, i.e., to confer upon them rights and duties. It is created by the
collective will of States with the view of regulating their mutual relations;
obviously it cannot therefore refer to an altogether different sphere of relations.
If several States were to attempt the creation of rules regulating private rela-

6 Verdross, Verfassung der Volkerrechtsgemeinschaft 23 et seq. (1926) ; Le Fondement

du droit international, 16 Recueil des Cours 287 (1927).
7 Holland, Studies in International Law 176 (1898) ; Oppenheim, International Law 37

(8th ed. 1955) ; Strupp, Le Droit international et le droit interne, 47 Recueil des Cours

389 (1934).
The leading exponent of dualism is H. Triepel, Volkerrecht und Landesrecht (1899),

transl. in 1923 as Droit International et Droit Interne. See also Triepel, Les Rapports
entre le droit interne et le droit international, 1 Recueil des Cours 77 (1923) ; Walz,
Volkerrecht und Staatliches Recht (1933).
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tions, such an attempt, by the very nature of things, would not be a rule of
international law, but a rule of uniform municipal law common to several states.8

Inverted Monism

The theory that municipal law is in its nature superior to international
law has never found favor in international tribunals, and is no more

than an abstract possibility. It is associated with Bergbohm,9 whose
almost pathological resentment against natural law led to an exaggerated
emphasis on the State will. Unlike Austin, who would deny even the
term "law" to international law and thereby avoid a potential collision
of two systems, Bergbohm allows for international law as a manifesta
tion of the "auto limitation" of the sovereign will. The State is superior
to and antecedent to the international community, and remains the
only lawmaking entity. Unlike Triepel, who would distinguish the
State will as internally manifested from the State will as externally
manifested, Bergbohm allows for only one manifestation, and interna
tional law is thus a derivation from municipal law.

The Theory of Harmonization

According to this view, neither the monist nor the dualist position
can be accepted as sound. Each attempts to provide an answer, derived
from a single theoretical premise, to two quite different questions. The
first question is whether international law is "law" in the same sense

as municipal law, i.e., whether both systems are concordant expressions
of a unique metaphysical reality. The second question is whether a

given tribunal is required by its constitution to apply a rule of inter
national law or municipal law, or vice versa, or authorized to accord
primacy to the one over the other. The resemblance between the two
questions is only apparent; the lack of jurisdiction in a given tribunal
to accord primacy to international law in the event of a conflict between
it and municipal law has no relevance to the question whether municipal
law does or does not derive its competence from the same basic juridical
reality as international law. In some federal systems of law, a state
court may be required to apply state legislation which a federal court
would declare unconstitutional. The norms of reference are different
but the systems are concordant.
The starting point in any legal order is man himself, considered in
8 II Diritto Internazionale nei Giudizi Interni 177 (1905).
� Staatsvertrage und Gesetze als Quellen des Volkerrechts (1876) ; Jurisprudenz und

Rechts-Philosophie 109 et seq. (1892). See also Wenzel, Juristische Grundprobleme 402,512 et seq. (1920) ; Zorn, Grundziige des Volkerrechts 7 et seq. (1903).
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relation to his fellow man. Law, it has often been said, is life, and life is
law. The individual does not live his life exclusively in the legal order
of the State any more than he lives it exclusively in the international
order. He falls within both jurisdictions because his life is lived in both.
Here again, the comparison with a federal system is instructive. It
follows that a monistic solution to the problem of the relationship of
international law and municipal law fails because it would treat the
one system as a derivation of the other, ignoring the physical, meta

physical and social realities which in fact detach them. The world has
not yet reached that state of organization where there is only one

civitas maxima delegating specific jurisdiction to regional administrations,
for delegation implies revocation, and the fundamental rights of cul
tural and geographical units are anything but revocable�in law, in the
United Nations Charter, and in the social consciousness.
But a dualist solution is equally deficient because it ignores the all-

prevailing reality of the universum of human experience. States are

the formal instruments of will for the crystallization of law, but the
impulse to the law derives from human behavior and has a human goal.
Positive international law is not pure whim, but an expression of needs
and convictions. If it were otherwise, international law and municipal
law would be competitive regimes ill-suited to the solution of human

problems. The correct position is that international law and municipal
law are concordant bodies of doctrine, each autonomous in the sense

that it is directed to a specific, and, to some extent, an exclusive area

of human conduct, but harmonious in that in their totality the several
rules aim at a basic human good.
Ideally, one would expect the fundamental unity of international law

and municipal law, expressed in the nature of the respective rules and
in the human actors to whom they are addressed, to give rise to a

capacity in both international and municipal tribunals to handle the

problem of inconsistency in terms of validity and invalidity. Such,
however, is not the case. The International Law Commission, when it
discussed the subject, was not prepared to state as a matter of fact that
international law is in all countries regarded as part of the law of the

land, so as to invest a jurisdiction in municipal courts to apply it.10

10 U.N. Doc. No. A/CN.4/SR.14, at 5-6 (1949). But see the project relating to the

Fundamental Bases of International Law, drafted by the International Committee of

Jurists in 1927, where it is stated at p. 5 that "positive international law forms part of

the law of every State . . . ." See art. 14 of The Draft Declaration of Rights and Duties

of States which the International Commission adopted in 1949: "Every State has the duty
to conduct its relations with other States in accordance wth international law and with
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While it may be correct to say that in international law a State is

obliged to ensure that its legislative and executive acts shall conform
with international law, it is more difficult to propose that an excess of
international competence in the performance of such acts renders them
null and void. The monist will contend that they are null and void in

municipal law by virtue of their invalidity in international law; the
dualist that they are only null and void in international law. And both
will deduce the jurisdictional rule for courts from the same major premise
from which the deduction as to validity is made.

There is no end to the monist-dualist debate on the subject of the in
ternal validity of acts violative of international law because the pro
tagonists are arguing for detached spheres. The real point is that law,
being a rule for the solution of human conflicts, and deriving its dis-
tmguishing characteristic from the sense of obligation which is the
source of its cohesiveness, should be harmonious and should not allow
for contradictory rules of behavior. If contradictory rules in fact exist
it does not follow that one of them must be void; but neither does it
follow that the systems which give rise to them are mutually incom
patible. It is one of the principal functions of juristic reasoning to
eliminate contradiction by harmonizing the points of collision, not by
pretending that they do not exist, nor by crushing the one with the
other. Hence, an international or a municipal judge, while he should
express the fundamental unity which all law must possess, and should
aim at harmonizing rules which have different points of formal origin
but overlap in operation, has no a priori mandate to treat one system or

the other as superior in normative value. When faced with a conflict he
must take that course which his jurisdictional rule enjoins, and hence
he may be required to apply international law to the exclusion of
municipal law, or vice versa.

It will be readily apparent that while this permits of a jurisdictional
dualism, it is far removed from traditional legal dualism which denied
even the basic unity of the two systems, and hence rejected the possi
bility of a municipal judge ever resorting to international law for his
rules of decision unless expressly authorized by his constitution to do
so. While the monist incorrectly deduced from the unity of all law the
inherent jurisdictional superiority of international law in municipal
courts, the dualist, equally incorrectly, deduced from an a priori dichot
omy of international law and municipal law the conclusion that the rules

the principle that the sovereignty of each State is subject to the supremacy of international
law." U.N. Gen. Ass. Off. Rec. 4th Sess., Supp. No. 10, at 9 (A/925) (1949).
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of international law, if they form part of municipal law at all, do so
on the latter's initiative. The theory of harmonization assumes that
international law, as a rule of human behavior, forms part of municipal
law and hence is available to a municipal judge; but in the rare instance
of conflict between the two systems this theory acknowledges that he
is obliged by his jurisdictional rules. If there is any merit in speaking
of the relationship of the two systems in geometric terms, the correct

position must merely be that one system is not more elevated than the
other, but that both are on the same plane.
Verzijl, in his award in the Georges Pinson case, far from giving an

exposition of the monist doctrine, as is sometimes suggested, recognized
the difficulty which a municipal judge may face in the harmonizing
process: "It is incontestable and uncontested that International Law is

superior to 'domestic' law." A distinction, however, is drawn between
treaties made in excess of constitutional power, which are invalid, and
laws conflicting with subsequent treaty or customary law.

Further, we must never lose sight of the fact that this question of fundamental

importance does not come up in the same way before an International tribunal
as before a national court. In fact, the latter, an expression of the sovereignty
of the State, may find itself obliged by its national legislation to apply the

Constitution, without examining its conformity with international law, even

if it should have to admit its non-conformity with the said law. That point
of view is, however, entirely foreign to international tribunals.11

The judge, when faced with a conflict between international law and

municipal law, is in the presence of two texts of distinct formal origin,
but claiming the same juridical substratum for their legal value. The
substratum is not destroyed by virtue of the formal delimitation of
domains of application. The judge is bound by the demarcation of these

domains, but must not assume that there is any inherent incompatibility
between them. Rather he must give effect to both, within the limits of
the competence conferred upon him, presuming that when he applies
international law he encounters no obstacle from municipal law, and
vice versa. Niboyet has summed up the point in an arresting simile:
"These are two forces which do not meet . . . they are not like a gear,
but like two wheels revolving upon the same axis."12 The dualist has
them revolving on two axes.

11 Georges Pinson v. United Mexican States, 5 U.N. Rep. Int'l Arb. Awards, 327, 393

(1928). See also The Schufeldt Claim (Guatemala v. United States), 2 U.N. Rep. Int'l
Arb. Awards 1079 (1930).
!2 Melanges R. Carre de Malberg 415 (1933), cited by Preuss, The Relationship of



1960] International Law and Municipal Law 441

This approach gives us a clue to the correct attitude concerning recog
nition of foreign municipal law which is in conflict with international
law.13 If a foreign State exceeds its jurisdiction, i.e., steps outside the
domain of action delimited by international law, its acts have no legal
value in the eyes of international law. They have legal value only to

the judge of that foreign State whose constitution prescribes that he
must apply municipal law when it collides with international law. The

judge in the court of the third State who is asked to recognize the validity
of the act in question, is under no such obligation. His task is to apply
the law which asserts its intrinsic value in his own jurisdiction, and this
is his own municipal law and customary international law which forms
with it one body of doctrine. But since the value of the foreign act is
measured in the light of the rule of international law which delimits the

capacity to act, the judge errs in recognizing it as determining his de
cision without previous reference to its validity or invalidity in inter
national law.
The modern conflict of laws doctrine has been greatly influenced by

the dualist view, and the fundamental point just made has as a result
been largely overlooked. The thesis that international law and municipal
law form two separate bodies of practice, with its corollary doctrine
that international law forms part of municipal law only to the extent of
its pragmatic reception, has led to the contention that an act com

pleted within a foreign municipal law system may be applied by another

municipal law system, international law being irrelevant to both.14

II

The Doctrine of the Courts on the Relationship of

International Law and Municipal Law
In International Courts

It is not surprising that international tribunals have deduced from
their jurisdiction to apply international law the rule that municipal laws
International Law to Internal Law in the French Constitutional System, 44 Am. J. Int'l L.
641, 645 (1950).

13 Niboyet in Melanges Antoine Pillet (1929) ; Stevenson, The Relationship of Private
International Law to Public International Law, 52 Colum. L. Rev. 562, 566 (1952).

14 See Anglo-Iranian Oil Co. v. S.U.P.O.R. Co. (Unione Petrolifera Per L'Oriente,
SPA.) (The Miriella), [1955] Int'l L. Rep. 19. In the Nisyros Mines Case, [1952] Int'l
L. Rep. 135 (No. 27), the Greek Conseil d'Etat delivered what is believed to be a theoreti
cally sound judgment. It refused to recognize an Italian law abrogating an Ottoman con
cession in the Dodecanese Islands because this was contrary to the 1907 Hague Convention,
"which lays down legal rules which should be applied by custom, even in States which
have not ratified the Convention." Also referred to in Protocol XII of the Lausanne
Treaty.
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are only facts generative of a legal situation, and not in themselves
criteria of decisions. The Permanent Court of International Justice
stated this as follows:

From the standpoint of International Law and of the court which is its organ,
municipal laws are merely facts which express the will and constitute activities
of states, in the same manner as do legal decisions or administrative measures.
The Court is certainly not called upon to interpret the Polish Law as such,
but there is nothing to prevent the Court's giving judgment on the question
whether or not, in applying the law, Poland is acting in conformity with its
obligation towards Germany under the Geneva Convention.15

In describing municipal laws as facts, the Court did not mean that they
are facts of the same order as other facts, for legal facts are a unique
category of fact. Rather it meant that they have no binding effect on
any international tribunal set up to determine international issues.
They have legal effects within their sphere of competence, but when a

tribunal is required to pass judgment on the conduct of a State in the
light of standards laid down by international law, it will take cognizance
of municipal acts as determinative of legal relationships only when they
are compatible with those standards. Therefore, there is a primacy of
international law in international litigation.16
In 1921 the Permanent Court of Arbitration refused to give valid

effect to Peruvian legislation which retroactively invalidated a contract

entered into by a previously recognized de facto government with French

subjects. The statute might have internal validity but it would not oper
ate to prejudice alien rights.17
In the Norwegian Claims Case18 between Norway and the United

States, the same court expressed its view in the following terms: "But
should the public law of one of the Parties seem contrary to international
public policy ("Ordre Public International"), an International Tribunal
is not bound by the municipal law of the States which are Parties to the
arbitration."19
In the following year, the Permanent Court of International Justice
15 Case concerning German interests in Polish Upper Silesia, P.C.I.J., ser. A, No. 7, p. 19

(1926).
16 See Jenks, The Interpretation and Application of Municipal Law by the Permanent

Court of International Justice, Brit. Yb. Int'l L. 67 (1938) ; The Authority in English
Courts of Decisions of the Permanent Court of International Justice, Brit. Yb. Intl L. 1

(1939).
17 Affaire des reclamations franchises contre le Perou, 1 U.N. Rep. Int'l Arb. Awards 219

(1921).
18 Scott, The Hague Court Reports, 2d ser., p. 39 (Perm. Ct. Arb. 1932).
i* Id. at 64.
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held that although questions of nationality are in principle within the
reserved domestic jurisdiction, they pass into the domain of international
law if issues of treaty interpretation are incidentally involved.20
The decision of the French-Mexican Mixed Arbitral Tribunal in the

Georges Pinson case21 is usually cited as the most conclusive in favor
of the supremacy of international law. The Tribunal refused to be
bound by the decisions of a Mexican National Claims Commission, and
denied Mexico's power to confer Mexican nationality on Pinson which
had resulted in precluding his claim. The Commissioners expressly ad
mitted that municipal courts might have to enforce municipal law, but
they drew a distinction between the form and the substance of the law.
Mexico had invoked her own legislation to prove that Pinson was her
national. It was contended by France that the legislation was contrary
to international law. It was not necessary to decide the validity of the
Mexican act, but even if it were found to be contrary to international
law, its effect would not be recognized by an international tribunal.
The tribunal said that an international tribunal ought to determine the
nationality of claimants, in principle, independently of the prescription
of the defendant's municipal law, and it went on to deny that in the
event of a conflict between a country's constitution and the rules of
international law, conventional or customary, it is the constitution that
should prevail.
International tribunals have treated the constitution of a State as no

different in their eyes from any municipal enactment. If for constitu
tional reasons a State is unable to keep its international obligations, this
does not exonerate it from liability.22 Thus, in the Alabama arbitration23
Great Britain's lack of constitutional means for stopping the building of
ships for the Confederacy did not excuse her from breach of a neutrality
obligation. In McLeod's case 24 Great Britain contended that the mere
fact that the United States Government was constitutionally unable to
prevent an indictment was no excuse for prosecution. An act of Con
gress was passed to avert a conflict in the future 25 and state legislation
20 Nationality Decrees in Tunis and Morocco, P.C.I.J., ser. B, No. 4, at 24-32 (1923).21 S U.N. Rep. Int'l Arb. Awards, 327, 393 (1928).
22 Jurisdiction of the Courts of Danzig, P.C.I.J., ser. B, No. IS, at 26-27 (1928) (advisory

opinion) ; Exchange of Greek and Turkish Populations, P.C.I.J., ser. B, No. 10, at 20-21
(192S) (advisory opinion).
23 Affaire de 1'Alabama, Lapradelle-Politis, Recueil des Arbitrages Internationaux, Vol

n, 713, 891 (1872).
24 People v. McLeod, 1 Hill 377 (N.Y. 1841).
25 Rev. Stat. � 753 (1875), 28 U.S.C. � 2241(c) (1958).
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was enacted to make habeas corpus available. And, in the Treatment
of Polish Nationals in Danzig, the Permanent Court of International
Justice gave an Advisory Opinion to the effect that Danzig could not
resort to its own constitution "with a view to evading obligations in
cumbent upon it under international law or treaties in force."26
The International Court, while prepared to exclude contradictory

municipal law from its system, has been reluctant to proclaim its internal
nullity. In Interpretation of the Statute of the Memel Territory?1 the
Court refused to say that a dissolution by the Governor of Memel of the
Chamber contrary to the Memel statute, was of no effect in municipal
law, or that the Chamber was still in being.28 The rule, then, that in
ternational law prevails over conflicting municipal law in an international
tribunal is completely consistent with both the monist and dualist posi
tions, and also reflects the thesis of the unity of the two systems. It is
only of relevance in excluding the theoretical possibility of a monistic

supremacy of municipal over international law.

In Municipal Courts
It would be difficult to discover a municipal law system which did

not utilize international law rules as the norms of decision. Judges have,
however, felt themselves under an obligation of justifying this resort to

standards not laid down directly by the sovereign from whom their

powers are derived. In the eighteenth century, the justification was self-
evident to jurists who accepted as unquestionable the doctrine of the

unity of law and its emanation from the natural law. In the nineteenth

century, however, some alternative explanation was found necessary,
and since a municipal judge from the very nature of his functions is
constrained to apply municipal law whether in conflict with international
law or not, the explanation was inevitably a dualist one. International

law, it was concluded, is part of municipal law because the latter has

decreed it to be so. Modifications of this view have been detected which
have given rise to two main doctrines, viz., the transformation and the

adoption doctrines. These two doctrines will be contrasted with the

harmonization doctrine in the following.
(a) The Transformation Doctrine

An extreme dualist position yields the doctrine that to become part of

municipal law each individual rule of international law must be con-

26 P.C.I.J., ser. A/B, No. 44, at 23-2S (1932) (advisory opinion).
27 P.C.I.J., ser. A/B, No. 49, at 336 (1932).
28 However, the War Crimes Tribunal tended to the view that criminal acts were of

no validity in either system. See In re von Leeb, [1948] Ann. Dig. 376 (No. 119).
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sciously incorporated in it by legislative act, promulgation of treaty, or
some other appropriate constitutional gesture.29 It is presupposed that
international law is of its nature inapplicable in a municipal court, and
hence must be transformed into municipal law through the agencies of
the sovereign will. The transformation doctrine is a generalization from
the particular problem of securing execution of treaties through the

processes of municipal law. Usually these must be promulgated by the

sovereign in the manner of legislation, and this has suggested that cus

tomary as distinct from conventional rules must likewise be promulgated.
(b) The Adoption Doctrine

The alternative doctrine predicated on the dualist thesis is that munici
pal law presumes a mandate from the sovereign to incorporate inter
national law. Hence, a judge is entitled to resort to a rule of international
law without requiring that it be consciously promulgated by the sover

eign as one of municipal law; but he is bound by the higher norms of
his own legislation, and possibly of his own customary law because these
manifest the sovereign will to exclude contradictory international rules.
The term "adoption" was first used by Blackstone when he essayed an

explanation of the relationship between international law and English
law,30 but it is most unlikely that he subscribed to the theory just ex
pounded. Blackstone's position is consistent with the view that inter
national law and municipal law are one body of doctrine, subject to the
supremacy of Parliament, whereas modern English writers have tended
in the direction of treating international law not as part of English law,
but as a "source" of it, the rules of international law becoming part of
English law by judicial adoption.31 This is different from the view that
English courts are obliged to enforce rights given by international law
in so far as they fall within the jurisdiction.32 The adoption theory in
its modern form has been stated concisely by Lord Atkin in the following
passages:
It must always be remembered that, so far, at any rate, as the Courts of this
country are concerned, international law has no validity save in so far as its
principles are accepted and adopted by our own domestic law. . . . The Courts
29 See discussion by the International Law Commission, U.N. Doc. No. A/CN4/SR14,

at 6 (1949).
30 4 Blackstone, Commentaries *67.
31 1 Oppenheim, International Law ch. 4 (1st ed. 190S) ; Picciotto, The Relation of

International Law to the Law of England and of the United States of America 10S (1915) ;
see Brierly, International Law in England, 51 L.Q. Rev. 24, 31 (1935).

32 Westlake, Is International Law a Part of the Law of England?, 22 L.Q. Rev. 14 26
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acknowledge the existence of a body of rules which nations accept amongst
themselves. On any judicial issue they seek to ascertain what the relevant rule
is, and, having found it, they will treat it as incorporated into the domestic law,
so far as it is not inconsistent with rules enacted by statutes or finally declared
by their tribunals . . .

International law as such can confer no rights cognizable in the municipal
courts. It is only in so far as the rules of international law are "recog
nized as included in the rules of the municipal law that they are allowed
in the municipal Courts to give rise to rights or obligations."34 In The
Cristina, Lord Wright expressed himself similarly when he said that
"It [a rule of international law] is binding on the municipal Courts
of this country in the sense and to the extent that it has been received
and enforced by these Courts."35

(c) The Harmonization Doctrine
It is not exactly clear what Lords Atkin and Wright intended by the

above passages. If they intended to say that an English court has a

discretion to adopt or not adopt a rule of international law as the rule
for decision, then they reject the thesis of the unity of international law
and municipal law. If, on the other hand, they would say that an Eng
lish court is obliged to utilize available rules of international law, except
when Parliament enjoins otherwise, their doctrine is only superficially
dualist. Probably they intended that an English court is obliged by its
own rules of stare decisis in the application of international law, so that
it may not resort to novel and altered law when it has its own precedents
to govern its decisions. Such a position is consistent with the theory that
international law and municipal law form one body of doctrine, and that
potential conflicts between their respective rules must be minimized by
a process of judicial harmonization. The outcome is neither the su

premacy nor the inferiority of international law, nor the automatic

application of rules of international law on every occasion. Rather it is
that international law is channelled with municipal law as guiding the

judicial process. Whenever appropriate, the norms of international law
will govern the decision. When not appropriate they will not. This

seems to be the doctrine of Lord Alverstone in West Rand Cent. Gold

Mining Co. v. The King.36
33 Chung Chi Cheung v. The King, [1939] A.C. 160, 168 (1938).
34 Commercial & Estates Co. of Egypt v. Board of Trade, [1925] 1 K.B. 271, 295

(1924).
35 Compania Naviera Vascongado v. Steamship "Cristina," [1938] A.C. 485, 502. See

also In re Ferdinand, [1921] 1 Ch. 107, 137 (1920).
36 [1905] 2 K.B. 391.
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It is quite true that whatever has received the common consent of civilized
nations must have received the assent of our country, and that to which we

have assented along with other nations in general may properly be called inter
national law, and as such will be acknowledged and applied by our municipal
tribunals when legitimate occasion arises for those tribunals to decide questions
to which doctrines of international law may be relevant. . . . But the ex

pressions used by Lord Mansfield when dealing with the particular and recognised
rule of international law on this subject, that the law of nations forms part of
the law of England, ought not to be construed so as to include as part of the
law of England opinions of text-writers upon a question as to which there is
no evidence that Great Britain has ever assented, and a fortiori if they are

contrary to the principles of her laws as declared by her courts.37

The Canons of Harmonization

The dualist thesis seems to be influenced to an exaggerated extent

by the exceptional situation of potential collision between a rule of
international law and one of municipal law. The thesis of the funda
mental unity of the two systems yields the more accurate proposition
that conflict should be avoided and the rules harmonized. Certain
judicial techniques for this purpose are available, and they have been
utilized in most countries.

(a) The Rules of Construction
In the Anglo-American system there is a presumption that the legisla

ture did not intend to derogate from international law. Hence, there is
a rule to the effect that legislation is to be construed so as to avoid this
effect whenever possible.38 As Dr. Lushington said:
The Parliament of Great Britain, it is true, has not, acording to the principles
of public law, any authority to legislate for foreign vessels on the high seas,
or for foreigners out of the limits of British jurisdiction, though if Parliament

37 Id. at 406-08. This doctrine has been repudiated in several cases. See In re Suarez,
[1918] 1 Ch. 176, 192 (1917); Engelke v. Musmann, [1928] A.C. 433, 449-50; The S.S.
"Lotus," P.C.I.J., ser. A, No. 10 (1927), per Lord Finlay at 54; and per Judge Moore at 75.

38 In re "The Annapolis," Lush. 295, 305, 167 Eng. Rep. 128, 133 (Adm. 1861). See
also Croft v. Dunphy, [1933] A.C. 156 (1932); Bloxam v. Favre, [1883] 8 P.D. 101;Leroux v. Brown, 12 C.B. 801, 138 Eng. Rep. 1119 (1852) ; "The Johannes," Lush. 182,167 Eng. Rep. 87 (Adm. 1860) ; "The Zollverein � Swab. 96, 166 Eng. Rep. 1038 (Adm'
1856). In "Le Louis," 2 Dods. 210, 254, 165 Eng. Rep. 1464, 1479 (Adm. 1817), Sir W.
Scott said: "The Legislature must be understood to have contemplated all that was within
its power, and no more." See also Murray v. The Schooner Charming Betsy, 6 U S (2Cranch) 64, 118 (1804) ; "The Amedie," 1 Act. 240, 250, 12 Eng. Rep. 92, 96 (P C 1810) �

Lopez v Burslem, 4 Moo. 300, 305, 13 Eng. Rep. 318, 320 (P.C. 1843); The Queen v
Dudley, [1884] 14 Q.B.D. 273, 284; The Queen v. Keyn, [1876-1877] 2 Ex. 63, 85 (1876)(per Sir R Phillimore) ; In re Noble & Wolf, 4 D.L.R. 123, 139 (1948) ; Mortensen v
Peters, 14 Scots L.T.R. 227 (1906) ; Peters v. McKay, [1951] Int'l L. Rep 474 (No 152)
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thought fit so to do, this Court, in its instance jurisdiction at least, would be
bound to obey. In cases admitting of doubt, the presumption would be that
Parliament intended to legislate without violating any rule of international law,
and the construction accordingly.39

Admittedly, the rule was developed in the early prize courts which
regarded themselves as quasi-international tribunals, but it has since
been widely recognized to govern the interpretation of acts of Parliament
or of Congress in other municipal courts.40 It has been pushed so far
as to propose that Parliament will not be presumed to have acted in
derogation from treaty obligations, and that an act must be construed
so as not to conflict with a treaty which has not been legislated upon,
and hence is not internally operative.41
On the other hand, when the intention of the legislature to derogate

from international law is clearly to be ascertained from the act itself,
a municipal court is bound by its own jurisdictional rule to give effect
to the overriding supremacy of the legislative will.42 In fact there has
been only one decision in the British Commonwealth where this inten
tion was found to be clear�a striking instance of the capacity of courts
to harmonize. This was the Australian case of Polites v. Commonwealth**

39 In re "The Annapolis," Lush. 295, 305, 167 Eng. Rep. 128, 133 (Adm. 1861).
40 E.g., the statutes of limitation have been held not to apply to creditors of diplomats.

In re Republic of Bolivia Exploration Syndicate, Ltd., [1914] 1 Ch. 139; Musurus Bey v.

Gadban, [1894] 2 Q.B. 352; see Limitation Act, 1939, 2 & 3 Geo., c. 21, � 22. The rule

has been applied to the extra-territorial acts of aliens. The Queen v. Carr, [1882] 10 Q.B.D.
76; Regina v. Lesley, Bell. 220, 169 Eng. Rep. 1236 (1860); Regina v. Lopez, Dears. &

Bell. 525, 169 Eng. Rep. 1105 (1858) ; The Queen v. Seberg, [1870] LJR. 1 Cr. Cas. Res.

264; The Queen v. Anderson, [1869] L.R. 1 Cr. Cas. Res. 161. The Slave Trade legislation
was construed so as not to affect rights of foreigners. The Antelope, 6 U.S. (10 Wheat.) 337

(1825) ; Santos v. Dlidge, 8 C.B. (n.s.) 861, 141 Eng. Rep. 1404 (1860) ; The Queen v. Serva,
1 Den. 104, 169 Eng. Rep. 169 (1845) ; "The San Juan Nepomuceno," 1 Hagg. 265, 166

Eng. Rep. 94 (1894) ; Madrazo v. Welles, 3 B. & Aid. 353, 358, 106 Eng. Rep. 692, 694

(1820); "Le Louis," 2 Dods. 210, 165 Eng. Rep. 1464 (Adm. 1817). Ex parte Bouvier,
[1872] 27 L.T.R. (n.s.) 844, held that the Extradition Act of 1870 is intended to save

existing treaties.
41 Re Arrow River & Tributaries Slide & Boom Co., [1932] 2 D.L.R. 250 (C.A.) ; cf.

Ex parte Bouvier, [1872] 27 L.T.R. (n.s.) 844.
42 The Marianna Flora, 24 U.S. (11 Wheat.) 1 (1826) ; The "Zollverein," Swab. 96, 166

Eng. Rep. 1038 (Adm. 1856) ; The "Johannes," Lush. 182, 167 Eng. Rep. 87 (Adm. 1860) ;

The "Amalia," 32 L.JP.M. 191, 167 Eng. Rep. 379 (P.C. 1863); The Queen v. Keyn,
[1876-1877] 2 Ex. 63, 210 (1876) (per Cockburn, C.J.) ; Cope v. Doherty, 4 K. & J. 367, 70

Eng. Rep. 154 (1858).
43 70 Commw. L.R. 60 (Austl. 1945). The real explanation of this case is to be found

in Co-operative Comm. on Japanese Canadians v. Attorney-General for Canada, [1947]
A.C. 87, at 104, where it is said: "The accepted rules of international law applicable in times
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where it was held that the Commonwealth Parliament's conscription
legislation during World War II was so drafted as to include resident

aliens, who were immune under international law. Lord Porter, in the

most recent statement of the matter in Theophile v. Solicitor-General,
noted:
There is a presumption that "Parliament does not assent or assume jurisdiction
which goes beyond the limits established by the common consent of nations.

On the principles already stated, however, this presumption must give way
before an intention clearly expressed. Statutes are to be interpreted, provided
that their language admits, so as not to be inconsistent with the comity of
nations. International law, however, being mainly conventional can, it seems,

only be administered by the courts when it forms part of the law of this country.
If, therefore, statutory enactments are clearly inconsistent with international

law, they must be so construed, whatever the effect upon the rights of aliens
not within the jurisdiction may be."44

Civil law systems have similar rules of construction, though the pre
sumption of nonderogation varies in intensity. They have restrictively
interpreted legislation which on its face violated international law, and
have held that the legislature, unless the contrary is expressely stated,
intended to maintain treaty relations and exempt persons contemplated
by the treaty from the operation of subsequent acts.45 Some courts have
gone so far as to hold that the presumption of nonderogation is irrebut
table, which involves in extreme instances judicial redrafting of the act
to harmonize it with international law.46

(b) The Rules of Proof of Law
The Anglo-American system does not treat international law as foreign

law, and hence does not require it to be proved as such.47 The rules of
international law are not facts to be evidenced, but norms for decision,
of which judicial notice must be taken. However, in proving interna
tional law, the court is authorized to consult a wider range of authority
than would normally be available to it in municipal law issues.48

of peace can hardly have been in contemplation, and the inference cannot be drawn that
the Parliament of the Dominion, impliedly imposed the limitation suggested."

44 [19S0] A.C. 186, 195-% (P.C.).
45 Ziemer v. Roumania, Zeitschrift fur privates und offentliches Recht, 16, 262 (1882).

Cases collected in Morgenstern, Judicial Practice and the Supremacy of International Law
Brit. Yb. Int'l L. 42, 82-86 (1950) .

46 Martin v. Renold, Bundesgericht, 1909, 35(1.) BGE 594, 596 (Swit.).
47 Farrell v. United States, 336 U.S. 511 (1949) ; The New York, 175 U.S. 187 (1899) ;Richelieu & Ontario Nav. Co. v. Boston Marine Ins. Co., 136 U.S. 408, 422 (1890) � The

Belgenland, 114 U.S. 355, 370 (1885) ; The Scotia, 81 U.S. (14 Wall.) 170, 177 (1871)48 In re Piracy Jure Gentium, [1934] A.C. 586, 588 (P.C.) .
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Where the rule sought to be proved is not strictly one of international

law, but rather a less widely accepted standard of foreign maritime law,
it must be proved as foreign law.49

(c) Constitutional Provisions for the Supremacy of International Law
in the Event of Conflict

It must always be remembered that a court is given a mandate to
apply a particular system of law. Hence, it may altogether lack jurisdic
tion to resort to rules of international law, just as an international
tribunal may lack jurisdiction to resort to those of municipal law. In
ordinary civil courts a jurisdiction to apply international law will be
presumed, but in some instances it may be specifically authorized, even
to the extent of attributing to the rules of international law a dominance
over municipal law.
Courts may be enabled to reach such results by the following:
(1) Constitutional provisions may authorize the application of inter

national law. For example, the United States Court of Claims has
statutory jurisdiction and has at times been empowered to act as a quasi-
international tribunal. As such it has applied international law even

when in conflict with municipal law.50
(2) Codes may provide that international law is to prevail over

municipal law.51
(3) Acts Interpretation Acts may provide for superiority of inter

national law, though one Parliament cannot bind another, and hence
the supremacy is a contingent and not an absolute one.

(4) There may be constitutional provisions designed to prevent the
abrogation of treaties or customary international law by legislation.52
This point will be discussed subsequently.

Ill

The Problem of the Internal Operation of Treaties

The question whether a treaty operates internally or not, so as to

bind the subjects of municipal law and confer rights upon them and
afford ground for redress in the courts, has bothered the theorists more

than the quite separate question whether customary international law

49 Liverpool & Great Western Steam Co. v. Phenix Ins. Co., 129 U.S. 397 (1889) ; Talbot
v. Seeman, S U.S. (1 Cranch) 1 (1801).

50 The Schooner Jane, 37 Ct. CI. 24, 29 (1901) ; The Ship Rose, 36 Ct. CI. 290, 301-02

(1901) ; The Schooner Nancy, 27 Ct. CI. 99, 109 (1892).
51 In re Mittermaier, [1946] Ann. Dig. 69 (No. 28).
52 Choncol C. Dame Vita, Cour d'Appel d'Aix, Nov. 10, 1947, [1948] Sirey Jurisprudence

II. 81, 83 (Fr.).
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exhibits a basic affinity with municipal law. A treaty is a contract, not
law. It lays down rules for the parties, and these should be promulgated
to the individual before he should be bound by them. Hence, many
constitutions have a rule that treaties must be legislated upon to be

internally operative. Even when they have no such rules their courts

can only apply the treaty as law when it was the intention of the signa
tories that it should be internally operative. There is is a distinction

between treaties which are self-executing, i.e., intended to bind States

internally, and those which are non-self-executing, i,e., intended to bind
them externally.53 Whichever is the case is to be ascertained from the

language of the treaty. If it provides for a subsequent course of con

duct, such as a requirement that a signatory "adopt and propose meas

ures" to its legislature, it is clearly non-self-executing, and merely
"imposes upon the national authorities the duty to bring such a provi
sion into being." Treaties which provide for indemnification of private
persons or the payment to them of reparations or compensation are non-

self-executing if no modality of payment has been provided.54
Hence, two streams of judicial authority are to be distinguished. The

first is to be found in States which require the legislative incorporation
of treaties in municipal law before they can be internally operative, and
the second is to be found in States which have no such constitutional

requirement. In the first stream no distinction need be made between
self-executing and non-self-executing treaties; in the second it is vital.
Authorities from both streams have been used to rationalize the view
that international law becomes part of municipal law only by municipal
action. As we have seen, this conclusion is unwarranted, and betrays a

confusion of several distinct questions.
In recent years the human rights provisions of the United Nations

Charter have given rise to speculation on the distinction between self-
executing and non-self-executing treaties. The United States courts

53 Henry, When Is a Treaty Self-Executing, 27 Mich. L. Rev. 776 (1928-1929).
54 See generally Robertson v. General Elec. Co., 32 F.2d 49S (4th Cir. 1929) ; Ex parte

Dove, 49 F.2d 816 (D. Minn. 1925). A Dutch court passing on Statute 28 of the Geneva
Convention, 1928, providing for the adoption of rules to prevent misuse of the Red Cross,
held that: "The Convention approved by the Dutch legislature, does not contain any penal
provision; it merely imposes upon the national authorities the duty to bring such a provi
sion into being." Public Prosecutor v. Managing Director of N.V. Zwitsersche Waschin-
richting, [1933-1934] Ann. Dig. 507, 508 (No. 220). A German court dismissed the
enforcement of the Versailles provision under which Germany would indemnify German
nationals for losses caused to them by operation of the Treaty. Liquidation of German
Property (Treaty of Versailles) Case, [1927-1928] Ann. Dig. 408 (No. 281). Cf. Civilian
War Claimants Ass'n v. The King, [1932] A.C. 14. But see American-Mexican Claims
Bureau Inc. v. Morgenthau, 26 F. Supp. 904 (D.D.C. 1939).
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have suggested that state law inconsistent with the Charter is affected
by article 6 of the Constitution.55 Article 56 of the Charter is alleged to

impose on members, from the use of the word "pledge," an obligation
to act for achievement of respect for, and observance of, human rights
and fundamental freedoms. However, there is a contrary argument
to the effect that this is no more than a pledge to take "separate"
action to promote international cooperation to that end, and that there
was never any intention that the Charter provisions should be internally
operative. In fact, Kelsen argues that article 56 adds little to article 55
and is therefore "meaningless and redundant."56 The International Law
Commission divided on the point, Scelle and Brierly, for example, taking
the view that the Charter imposes an obligation on members not to

enforce racially discriminative law, Hudson taking the view that there
is only an obligation to promote international cooperation in the
matter.57
The distinction between self-executing and non-self-executing treaties

is twofold. A treaty is said to be self-executing in international law
when its provisions are such that no further action is necessary to enable
the judiciary to apply it; it is said to be self-executing in municipal
law when the constitution authorizes the courts to apply it. There is no

necessary coincidence between the two criteria for application. The
constitution may select a specific treaty for legislative action as a pre
condition of internal operation, irrespective of its suitability for im
mediate application. On the other hand, the constitution may permit a

specific category of treaty to be internally operative, but if a particular
treaty within this category is not intended for immediate internal appli
cation some further action would seem to be necessary. Hence, for a

treaty to apply internally, ex proprio vigore, it must be self-executing in

both international law and municipal law. This problem of coincidence
arises under, inter alia, the United States and French Constitutions.

IV
Municipal Law Rules in the Relationship of International

Law and Municd?al Law

English Law Systems
(a) The Common Law

1. Relationship Between Common Law and Customary International
Law. The problem of the relationship between English law and inter-

65 Oyama v. California, 332 U.S. 633 (1948).
56 Kelsen, The Law of the United Nations 100 (19S0).
57 U.N. Doc. No. A/CN.4/SR.14, at 9-13 (1949).
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national law was first discussed in the eighteenth century, mainly in

connection with the law of diplomatic immunity.58 As early as 1737, we
find Lord Talbot in Buvot v. Barbuit59 stating that "the Law of Nations
to its fullest extent" was part of the law of England. Lord Mansfield,
in Triquet v. Bath,� said that he had a clear recollection that the rule
that international law forms part of English law went back at least as
far as Lord Holt. Blackstone took up the point and said that the com

mon law "adopts" the law of nations. He wrote:

[T]he law of nations ... is here adopted in its full extent by the common law,
and is held to be part of the law of the land. And those acts of Parliament,
which have from time to time been made to enforce this universal law, or to

facilitate the execution of its decisions, are not to be considered as introductive
of any new rule, but merely as declaratory of the old fundamental constitutions
of the kingdom, without which it must cease to be part of the civilized world.61

The ambiguity inherent in the Blackstonian doctrine has been mentioned,
but the fact is that since his time English courts have never hesitated
to apply a rule of international law for decision whenever they discovered
it to be appropriate.62 True, they have ordinarily prefaced their justifi
cation for this action by mentioning the supremacy of Parliament, but
this is no more than a deferential nod to Cerberus before by-passing him.
The collision between international law and the will of Parliament is
abstract, and only on the rare occasion of World War II did it become
actual.63 From this it is possible to conclude that English law accepts

68 Holdsworth, The Relation of English Law to International Law, 26 Minn. L. Rev.
141 (1942).

59 Cas. T. Talb. 281, 25 Eng. Rep. 777 (Ch. 1735).
�� 3 Burr. 1478, 1480, 97 Eng. Rep. 936, 938 (K.B. 1764).
61 4 Blackstone, Commentaries *67. In Blackstone's opinion, the older law as laid down

by Coke had been overruled, and practice now followed "the sentiments of the learned
Grotius that the security of ambassadors is of more importance than the punishment of
particular crimes."

62 Heathfield v. Chilton, 4 Burr. 2015, 2016, 98 Eng. Rep. 50 (K.B. 1767) ; The Duke
of Montellano v. Christin, 5 M. & S. 503, 105 Eng. Rep. 1135 (K.B. 1816) ; Wolff v. Ox-
holm, 6 M. & S. 92, 105 Eng. Rep. 1177 (K.B. 1817); The Parlement Beige, [1879-1880]
5 P.D. 197 (1880). The institutions of international law were referred to in Hopkins
v. De Robeck, 3 T.R. 79, 100 Eng. Rep. 465 (K.B. 1789) (diplomatic immunity) ; Viveash
v. Becker, 3 M. & S. 284, 105 Eng. Rep. 619 (K.B. 1814) (consular immunity) ; Novello
v. Toogood, 1 B. & C. 554, 107 Eng. Rep. 204 (K.B. 1823) (diplomatic immunity);
DeWutz v. Hendricks, 9 Moo. 586, 130 Eng. Rep. 326 (1824) (support for foreign rebellion
gives no right of action) ; The Duke of Brunswick v. The King of Hanover, 6 Bea. 1, 9
Eng. Rep. 993 (H.L. 1848) (sovereign immunity) ; DeHaber v. The Queen of Portugal,
17 Q.B. 171, 117 Eng. Rep. 1246 (1851) (sovereign immunity); Magdalena Steam Nav'
Co. v. Martin, 2 El. & El. 94, 121 Eng. Rep. 36 (K.B. 1859) (diplomatic immunity).�3 Polites v. Commonwealth, 70 Commw. L.R. 60 (Austl. 1945). Even prize courts
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the proposition that it forms a juridical reality with international law,
and one finds support in the eighteenth century cases which treated the
Statute of Queen Anne relating to diplomatic immunity as declaratory
of the law of nations, which was "in full force in these kingdoms."64
Throughout the nineteenth century, international law was acted upon
by judges although they seemed to feel no necessity to establish that the
rules to which they resorted were part of English law. In The Emperor
of Austria v. Day & Kossuth,65 a case in which an injunction was issued
restraining the printing of Hungarian moneys by Austro-Hungarian
political exiles, international law was directly resorted to since "upon
unquestionable authority" it formed part of English law.

Some have detected an absence of coincidence between international
law and English law on certain subject matters, but upon examination
it appears that the rules of international law in question are only per
missive of municipal law action, and the English lawmaking authorities
have exercised a discretion not to act. For example, in the famous case

of R. v. Keyn66 it was held that there was no jurisdiction to prosecute
an alien for an offense committed in the territorial sea. Some of the

judges were of the opinion that international law did not sanction this

jurisdiction, but they are generally considered to have been mistaken in
this view. The result of the case was to restrict English jurisdiction be

yond the requirements of international law, but this lack of coincidence
flows from the failure of Great Britain to act to assert jurisdiction, and
not from any inherent dichotomy of international law and English law.

The major restrictive influence on the free play of international law
in English law is the rule of stare decisis. The courts are limited in

their power to neglect precedent and apply new or modified international
law.67 Hence, it is possible for English law and international law to take

divergent paths.68 This is particularly the case in the law of sovereign

are bound by Parliament. The Zamora, [1916] 2 A.C. 77, 93 (P.C.). But only if the act

limits that jurisdiction. E.g., the Navigation Acts did not fall to be administered by the

prize courts. The "Recovery," 6 C. Rob. 341, 16S Eng. Rep. 955 (Adm. 1807).
64 Lockwood v. Coysgarne, 3 Burr. 1676, 1678, 97 Eng. Rep. 1041, 1042 (K.B. 1765).
65 2 Giff. 628, 678, 66 Eng. Rep. 263, 284 (Ch. 1861).
66 [1876-1877] 2 Ex. 63 (1876).
67 Chung Chi Cheung v. The King, [1939] A.C. 160 (1938). See also In the Matter

of City of Ottawa, [1941-1942] Ann. Dig. 337, 339 (No. 106) ; Reference Re Exemption
of United States Forces from Canadian Criminal Law, [1943-1945] Ann. Dig. 124, 132

(No. 36).
�8 Krajina v. Tass Agency, [1949] 2 All E.R. 274 (C.A.). See also The Kronprinsessan

Margareta, [1921] 1 A.C. 486, 495 (P.C. 1920); The Porto Alexandre, [1920] P. 30

(C.A. 1919).
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immunity, where earlier decisions, allegedly based on international law

but which are now seen to have taken a false, or at least outmoded view

of it, continue to bind. To what extent they will be applied depends,
of course, like other problems of stare decisis, on judicial imagination.
A sympathetic attitude towards international law will probably derive
comfort from the words of Sir Evans in The Odessa:
In the domain of international law, in particular, there is room for the

extension of old doctrines or the development of new principles, where there

is, or is even likely to be a general acceptance of such by civilized nations.
Precedents handed down from earlier days should be treated as guides to lead,
and not as shackles to bind. But the guides must not be lightly deserted.69

2. Relationship Between Internal Law and Treaty Operation. The
rule that treaties do not directly affect the Crown's subjects goes back to

the seventeenth century, and has an historical and not an ideological
explanation.70 Matters of state connected with foreign policy were

within the province of the Council, not of Parliament, and the asserted

incapacity of the Executive to legislate for its subjects by treaty was a

manifestation of the constitutional struggle concerning the prerogative.
The outcome of the struggle led to a partition of jurisdiction in the

spheres of customary and conventional international law. The enforce
ment of diplomatic privilege, which was virtually the only customary
international law that affected the subject of the Crown, was transferred
from the prerogative to the courts; the making of treaties remained a

prerogative function, but the exercise of this function had no effect
internally save through the intervention of Parliament. Therefore, the
only treaties which bind English courts are those which fix the bound
aries of executive action. For example, if the Crown modifies by treaty
its belligerent rights in regard to maritime warfare,71 or possibly its
duties in the matter of diplomatic immunity, the treaty will be acted on

by the courts. However, the limits to this cognizance of executive acts
have not been precisely fixed.
A principal authority regarding the operation of treaties is The

69 As cited in Morgenstern, Judicial Practice and the Supremacy of International Law,
Brit. Yb. Int'l L. 42, 81 (19S0). See also Reference Re Exemption of United States Forces
from Canadian Criminal Law, [1943-1945] Ann. Dig. 124, 132 (No. 36), where the
Supreme Court of Canada said: "To insist upon precise precedent in usage would sterilize
judicial action toward changing international relations . . . ."

70 Weymberg v. Touch, 1 Ch. Cas. 123, 22 Eng. Rep. 724 (1669) ; Troner v. Hassold,
1 Ch. Cas. 173, 22 Eng. Rep. 748 (1670) ; Black v. Banfield, 3 Swans. 605, 36 Eng. Rep.
992 (Ch. 1674). See II Moore, A Digest of International Law � 179, at 23-33 (1906).

71 Parter v. Freudenberg, [1915] 1 K.B. 857, 865-66, assumed that article 23(h) of
the Hague Convention (No. 4) was enforceable by British courts.
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Parlement Beige12 which concerned the immunity of a ship belonging
to the King of Belgium involved in a collision with a British vessel. Sir
Robert Phillimore in the court of first instance, holding that there was
no immunity from arrest attaching under international law to ships
other than warships, concluded that such immunity could not be granted
by treaty without parliamentary consent, for this involved the depriva
tion of the subjects' remedies, which was a matter beyond the capacity
of the Crown. His decision was later reversed73 on the ground that
immunity does extend under international law to public ships other
than warships used for public purposes. But his statement of the opera
tion of treaties remained unaffected:
This is a use of the treaty-making prerogative of the Crown which I believe to
be without precedent .... The law of this country has indeed incorporated those
portions of international law which give immunity and privileges to foreign ships
of war and foreign ambassadors; but I do not think it has therefore given the
Crown authority to clothe with this immunity foreign vessels, which are really
not vessels of war, or foreign persons, who are not really ambassadors.74

Phillimore 's view is supported as early as 1728 in an opinion of the
Law Officers concerning the true interpretation of a treaty of neutrality
concluded in 1686 between France and England, which gave both
countries power to seize ships belonging to each other's subjects found

contravening certain of the agreed articles. The Law Officers advised

that, as the treaty was not legislated upon, it allowed the Crown to seize

only French and not British ships. In other words, the executive action
bound English courts with respect to aliens, but not with respect to
British subjects.
It is with respect to treaties which purport to create rights and duties

for British subjects that the distinction between prerogative and legisla
tive action is most significant. The famous case of Civilian War Claim
ants Ass'n v. The King15 introduced no novelty into the law when it
held that the subjects of the Crown cannot derive benefits directly under

treaty on the ground that the Crown acted as agent or trustee.76 The

72 [1878-1879] 4 P.D. 129 (1879), rev'd, [1879-1880] S P.D. 197 (1880).
73 [1879-1880] 5 P.D. 197 (1880).
74 [1878-1879] 4 P.D. 129, 1S4-SS (1879).
75 [1932] A.C. 14 (1931) ; cf. Duff J., Secretary of State of Canada v. Alien Property

Custodian for United States, [1931] 1 D.L.R. 890.
7� Accord, Administrator of German Property v. Knoop, [1933] Ch. 439 (1932). Re

Arrow River & Tributaries Slide & Boom Co., [1932] 2 D.L.R. 2S0, held the Ashburton

Treaty of 1842 unenforceable without legislation; see Bitter v. Secretary of State of

Canada, [1944] 3 D.L.R. 482 (Ex.). But see Argus J., in Ritcher v. The King, [1943]

3 D.L.R. S40, S4S. His view seems to be erroneous. Cf. Beier v. Minister of The Interior,
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only possible exception to the rule is in equity, where an old case once

upheld the provisions of a treaty between France and Spain in which
certain moneys were placed at the disposal of the Spanish Government
for satisfaction of creditors.77 The basis of the exception was that it
would be "contrary to the first principles of equity" for the funds to

be diverted from their purpose, and it is the trust that is protected and
not the treaty which is enforced. Consequently, equity may not be
resorted to for the purpose of seeking an injunction to restrain a breach
of treaty provisions when no trust is involved. Republic of Italy v.

Hambros Bank, Ltd.78 presents the situation where no trust was involved.
In 1947 the United Kingdom and Italy had concluded a financial agree
ment which provided that the Custodian of Enemy Property should
transfer Italian property which he held to the Italian Government, the
value of the property to be paid into a special account with the Bank
of England for payment of debts in the United Kingdom chargeable on

Italian property. The property of the King of Italy was vested in the
Custodian, and Hambros Bank was the executor. The Custodian paid
the value of the property to Hambros Bank instead of to the Bank of
England account, whereupon Italy claimed a declaration that the pay
ment was in breach of obligation under the Financial Agreement, also
seeking an injunction restraining the Bank from paying over the money
to the beneficiaries. The issue was whether or not the Financial Agree
ment was internally operative. The Treaty of Peace (Italy) Order-in-
Council of 1948 directed that the provisions of article 79 of the Treaty
should have effect as law, and that the property rights and interests
referred to should be charged with claims, including debts, therein
mentioned. It was argued that the Financial Agreement should be read
with this Order so that the former would be brought into effect internally.
The Court, however, rejected this contention and found that the Agree
ment was not cognizable or justiciable in an English court.
In practice, of course, Parliament is frequently given the opportunity

to approve of treaties, and when it does so, the resulting act is ordinarily
entitled "An Act to approve of . . . ." One of the operative sections
will read "The Treaty is approved." Such an act may assist the Execu
tive in deciding whether the Treaty should be ratified, but unless it
proceeds to authorize the Executive to alter municipal law by regulation,
[1948] 3 So. Afr. L.R. 409; Birma v. State, [19S0] Int'l L. Rep. 17 (No. S). For a good
discussion see Inland Rev. Comm. v. Collco Dealings, Ltd., [1959] 3 All E.R. 351 ; Francis
v. The Queen, [1955] 4 D.L.R. 760 (Ex. 19S4), [1955] Int'l L. Rep. 591.

77 Miendizabel v. Machado, 1 Sim. 68, 57 Eng. Rep. 504 (1826).
78 [1950] Ch. 314.



458 The Georgetown Law Journal [Vol. 48: p. 431

it is of no other significance. And if it does authorize executive im

plementation, it remains a dead letter, internally, pending executive
action. Lord Atkin, in Attorney-General for Canada v. Attorney-General
for Ontario, said:
[I]t has never been suggested, and it is not the law, that such an expression
of approval operates as law, or that in law it precludes the assenting Parliament,
or any subsequent Parliament, from refusing to give its sanction to any legisla
tive proposals that may subsequently be brought before it.79

It is rare for the text of a treaty to be given the force of law by direct
legislation of Parliament as distinct from legislative authorization of
executive action,80 but failure of Parliament to take the necessary action
to make a treaty effective is no more than a breach of public faith.81

(b) India

1. The Relation Between Internal Law and Customary Interna
tional Law. The Government of India Act of 1935 provides for the

continuity of the legal system which was established in pre-independence
India. As amended by the India (Provisional Constitution) Order,
1945, this provision reads: "[T]he law administered in any existing High
Court and the respective power of the judges thereof in relation to the
administration of justice in the court . . . shall be the same as immediately
before the establishment of the Dominion."

This provision is adopted in article 225 of the present Constitution
of India, where the pre-independence law is continued. Basu in his

Commentary on the Constitution of India interprets the words "law ad
ministered" as including "case law," and contends that the decisions
of the Judicial Committee of the Privy Council are binding on the High
Courts even after independence, unless of course the Supreme Court
alters them.82 Section 8 of the Abolition of Privy Council Jurisdiction
Act of 1949, which is not repealed by the Constitution,83 provides that
decisions of the Judicial Committee delivered "before, on or after the

appointed day, shall for all purposes have effect, not only as an order
of His Majesty in Council, but also as it were an order or decree made

by the Federal Court."84

79 [1937] A.C. 326, 347-48 (P.C.).
so See Republic of Italy v. Hambros Bank, Ltd., [19S0] Ch. 314, 328.
81 In re Californian Fig Syrup Co.'s Trademark, [1889] 40 Ch. 620, 627 (1888).
82 2 Basu, Commentary on the Constitution of India 55 (3d ed. 1956).
83 Constitution of India, art. 395.
84 Basu, supra note 82, at 618.
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As to how far the Privy Council's judgment is binding, the Supreme
Court of India in Behram Khurshid v. State of Bombay indicated:

Their Lordships desire to point out that it is not open to the Courts in India
to question any principle enunciated by the Privy Council although they have [the]
right of examining the facts of any case before them to see whether and how far

the principle on which stress is laid applies to the facts of the particular case.85

The law would suffer serious stagnation if the Indian courts were to

be bound absolutely by the decisions and principles enunciated by a

court which has ceased to exercise jurisdiction over them. Therefore,
in view of possible change in circumstances and environment to which
the law must apply, the binding force of pre-Constitution laws had to be

subjected to the review of the Indian Supreme Court. Accordingly,
article 141 of the Constitution provides that "the law declared by
the Supreme Court shall be binding on all courts within the territory
of India."

The Supreme Court is exempted from the binding force of the de
cisions of the Privy Council and from its own decisions. It can accept
the federal court decision which has been overruled by the Privy Coun
cil, or revoke its previous decisions, but it is very reluctant to upset
precedent. Thus, Das, J. in Dwarkadas Shrinivas v. Sholapur Spinning
& Weaving Co.S9 acknowledged: "Accepting that this court is not bound
by its own decisions and may reverse a previous decision specially on

constitutional questions the Court will surely be slow to do so unless
such previous decision appears to be obviously erroneous."87 Basu is
thus led to conclude:

Indian Courts . . . would apply rules of international law, unless they are

overriden by clear rules of domestic law, and would act upon the general pre
sumption just referred to (i.e., the English practice of presuming Parliament not
to violate international law). In this respect, Indian Courts have followed
English precedents prior to the Constitution and the same practice is likely to
be followed under the Constitution.88

It may be concluded therefore, that Lord Atkin's proposition, above
referred to, in the Privy Council decision of Chung Chi Cheung v. The
King,*9 will be employed authoritatively in Indian courts.

2. Relationship Between Internal Law and Treaty Operation. As

85 42 All India Rep. 123 (Sup. Ct. Sept. 24, 1954).
86 41 All India Rep. 119 (Sup. Ct. Dec. 18, 1953).
87 Id. at 137.
88 1 Basu, Commentary on the Constitution of India 404 (3d ed 1955)89 [1939] A.C. 160 (1938).
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to the position of treaties in Indian Law, two attitudes exist. Basu ad
vances the view that "no treaty which has not been implemented by
legislation shall be binding on the municipal Courts,"90 relying on article
253. On the other hand, Alexandrowicz contends that not all treaties
must be implemented by legislation. He cites several cases as authority
for assuming "that certain treaties only, such as treaties affecting private
right, must be enacted by legislation to become enforceable."91 There
is a general statement in Birma v. State of Rajasthan on the point as

follows: "Treaties which are part of International Law do not form
part of the law of the land unless expressly made so by the legislative
authority."92
But, read in the context of the whole judgment, this general observa

tion cannot be taken as authority for the view that all treaties require
implementation. The treaty in this case involved the extradition of
an Indian citizen, which in substance is an alteration of a private right
of a subject, or a conferral on the executive of new power over him.

Moreover, article 253 of the Constitution does not command the
Legislature to implement all treaties, but merely gives it the "power
to make any law ... for implementing any treaty." And if read with
entry 14, list I attached to article 246, this article of the Constitution
conveys the intention to enable the Union Parliament to legislate upon
matters which may also fall under the powers of the State. Accord
ing to article 246, Parliament is given "exclusive power" to legislate
on matters arising from treaties and international agreements. Article
253 can be used as authority for suggesting the necessity of implementa
tion of treaties which may affect the powers of the States.
There is one characteristic which Indian courts have on their own

initiative introduced into the application of treaties in India. They
have subjected the provision of any treaty to the governing effect of
Fundamental Human Rights. Article 13 of the Indian Constitution
has expressly declared that "all laws" which are "inconsistent" with the

provision of Part III (concerning rights of equality of treatment before
the law; equality of opportunity to get employment, nondiscrimination
between sexes, caste or religion; freedom of expression; freedom

against "forced labor"; and the right to trial by due process of law)
are to be null and void. It would seem that the courts will extend the
definition of "all laws" to include treaties.93

9� Basu, supra note 82, at 404.
91 Alexandrowicz, Constitutional Developments in India 217 (1957).
92 As cited in Alexandrowicz, supra note 91, at 217.
93 Ibid.
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As to the general obligation of India to the world, article 51 of the

Indian Constitution provides:
The State shall endeavor to�

(a) promote international peace and security;
(b) maintain just and honourable relations between nations;
(c) foster respect for international law and treaty obligations in the dealings

of organized peoples with one another; and

(d) encourage settlement of international disputes by arbitration.

But there is doubt among Indian jurists that this article can be pleaded
in court. Article 12 of the Constitution denned "the State" as consist

ing of "the Government and Parliament of India and the Government
and the Legislature of each of the states" and all local governing author
ities. Article 51 would seem to be addressed only to the legislatures
and the executives, and not the courts. At the same time article 37
excludes the jurisdiction of the court from enforcing the provisions of
Part IV to which article 51 belongs. Therefore, it is probable that the

high ideals declared in article 51 only remain as moral obligations of
the State, unenforceable in the courts of law.

(c) Burma
The situation in Burma does not differ greatly from that in India.

Burma was until 1937 part of British India administered by a provin
cial governor. Section 226(1) of the Constitution of the Union of Burma
provides for the continuity of the same legal system as before the in
dependence as follows: "Subject to this constitution and to the extent
to which they are not inconsistent therewith, the existing laws shall
continue to be in force until the same or any of them shall have been
repealed or amended by a competent legislature or other competent
authority."
The adoption of the pre-independence rules of international law is

particularly ensured by section 211 which declares: "The Union of
Burma renounces war as an instrument of national policy, and accepts the
generally recognized principles of International Law as its rule of con
duct in its relations with foreign states."
Whether or not this section is but a directive principle like article 51

of the Indian Constitution is disputed, especially since it is not included
in Chapter IV of the Constitution.
As to the position of treaties, section 214 of the Constitution has this

to say: "No International Agreement as such shall be part of the munici
pal law of the Union, save as may be determined by the Parliament."
This seems to imply that implementation of all treaties is required
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before effect can be given to them internally. But at the same time,
section 213(2) provides, "No international agreement requiring or likely
to require legislation in order to give effect thereto shall be ratified
except with the approval of the Parliament." This section seems to imply
that there are treaties which do not require legislation.
The two sections are not intended to contradict each other, and a com

promising meaning should be extracted from them. Section 214 can

only be interpreted as conveying by the words "as may be determined
by Parliament" that all treaties should undergo a process of ratification,
which is described by section 213(1) as laying "before the Parliament."
However, one type of treaty obviously must be implemented before it
can have force internally. Section 213 of the Constitution requires that
"no international agreement involving a charge upon the revenues of the
Union shall be ratified unless the terms of the agreement shall have
been approved by the Chamber of Deputies," the Lower House of the
Union Legislature. This provision declares what is implicitly accepted as

a rule in England.
According to the various explanations of section 213 which have been

advanced, intergovernmental agreements or conventions of a technical
or administrative character do not require implementation by legisla
tion. As to other treaties, whether legislative implementation is required
is not made clear by the Constitution. It is probable that having a

British background of practice, the Burmese High Court, which has
exclusive jurisdiction "in all matters arising under any treaty made by
the Union," will not enforce treaties that are likely to alter the municipal
laws.

(d) Israel

Israel, having accepted the inheritance of English common law, also

accepts the English doctrine on the relationship of international law and

municipal law, but tends to state it in terms of "adoption" which would
exclude the view that the two systems form a composite whole.94 Like
wise Israel requires that treaties be brought into operation internally
by act of the Knesseth.93

The Law of the United States

(a) Federal and State Law

1. Relationship Between Internal Law and Customary International
Law. The Blackstonian doctrine was accepted without question in the

94 Custodian of Absentee Property v. Samra, [1955] Int'l L. Rep. 5.
95 For the requirement of legislation to make a treaty operative, see the Israeli state

ment in UN. Doc. No. A/CN.4/SR. 19, at 9 (1950).



1960] International Law and Municipal Law

early law of the United States, and in 1784 it was extended so as to

permit a prosecution in the Supreme Court of Pennsylvania for "infrac

tion of the law of nations" concerning diplomatic immunity.96 Through
out the nineteenth century American courts regularly acknowledged in

ternational law to be part of the law of the land, though in more recent

times there has been a tendency to state the matter in terms of "adop
tion," with the same ambiguity that is evident in Lord Atkin's dicta
on the subject.97 There is, therefore, some debate whether the inter

national law that applies must be "consented to" by the United States,
but since it is unlikely that a rule will be regarded as one of international
law if it is unrecognized, i.e., not "consented to" by the United States,
the debate is unreal. However, as in the case of England, a legislative
enactment, within the limits of constitutional power, is effective to over

ride rules of international law as well as rules of municipal law, subject
to the presumption of nonderogation.
The case of MacLeod v. United States96 may be selected for illustra

tion. Officials of the United States in Manila required the plaintiff to
pay duties on goods imported into a certain locality claimed by the
United States but actually in possession of a de facto insurgent govern
ment. The Supreme Court ordered a refund of the duties as having
been enacted contrary to international law. The governing act was

construed so as to be effective within the limits allowed by international
law. The Court stated:

The statute should be construed in the light of the purpose of the Govern
ment to act within the limitation of the principles of international law, the
observance of which is so essential to the peace and harmony of nations, and it
should not be assumed that Congress proposed to violate the obligations of this
country to other nations, which it was the manifest purpose of the President to

96 Respublica v. De Longchamps, 1 Dall. Ill (Pa. 1784).
97 Cook v. United States, 288 U.S. 102 (1933) ; Santovincenzo v. Egan, 284 U.S. 30

(1931) ; The Paquete Habana, 17S U.S. 677 (1900) ; The Scotia, 81 U.S. (14 Wall.) 170
(1871) ; United States v. Smith, 18 U.S. (5 Wheat.) 153 (1820) ; The Nereide, 13 U.S.
(9 Cranch) 388 (1815); United States v. Claus, 63 F. Supp. 433 (W.D.N.Y. 1944). See also,
Dickinson, The Supreme Court Interprets the Liquor Treaties, 27 Am. J. Int'l L. 305
(1933) ; Jessup, The Doctrine of Erie Railroad v. Tompkins Applied to International
Law, 33 Am. J. Int'l L. 740 (1939); Wright, Conflicts of International Law With
National Laws and Ordinances, 11 Am. J. Int'l L. 1 (1917) .

98 229 U.S. 416 (1913). See also, Littlejohn & Co. v. -United States, 270 U.S. 215, 227
(1926) ; In re Cooper, 143 U.S. 472, 488 (1892) ; The Marianna Flora, 24 U.S. (11 Wheat.)
1, 39 (1826) ; The Nereide, 13 U.S. (9 Cranch) 388, 423 (1815) ; Schroeder v. Bissell, 5 F.2d
838, 842 (D. Conn. 1925); United States ex rel. Pfefer v. Bell, 248 Fed. 992, 995
(E.D.N.Y. 1918) ; United States v. The Alexander, 60 Fed. 914 (D. Alaska 1894) � United
States v. The La Ninfa, 49 Fed. 575, 576 (D. Alaska 1891).
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scrupulously observe and which were founded upon the principles of interna
tional law."

2. Relationship Between Internal Law and Treaty Operation. It is
with respect to treaties that American and English law principally differ.
Article VI, clause 2 of the United States Constitution provides: "This
Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law
of the Land; and the Judges in every State shall be bound thereby, any
Thing in the Constitution or Laws of any State to the Contrary not

withstanding."
This provision, which first came before the Supreme Court in 1796100

when it was held that a Virginia Act of 1777 confiscating debts owed to

British subjects was invalid as being in conflict with article 6 of the
Treaty of Paris, 1783, has been interpreted to yield the following
propositions:

1. Both treaties and congressional statutes constitute "the law of
the United States."101

2. Treaties which are "self-executing"�those intended to be effective
as domestic law without the need of implementing legislation102�over

ride State constitutions and laws whenever enacted103 and previously
enacted congressional statutes.104

3. Treaties which are contrary to constitutional provisions are not

valid as the law of the United States.105
4. The "reserved powers" of the States under the tenth amendment

do not affect the treaty power.106
5. Executive agreements, which are treaties in the international sense,

are internally operative to the same extent as treaties in the constitu-

99 229 U.S. at 434.
ioo Ware v. Hylton, 3 U.S. (3 Dall.) 199 (1796).
101 Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829).
102 Valentine v. United States ex rel. Neidecker, 299 U.S. 5, 10 (1936) ; Asakura v.

City of Seattle, 265 U.S. 332 , 341 (1924).
103 Clark v. Allen, 331 U.S. 503 , 508 (1947) ; Hauenstein v. Lynham, 100 U.S. 483,

488-90 (1880) ; Ware v. Hylton, 3 U.S. (3 Dall.) 199 (1796).
10* Ribas y Hijo v. United States, 194 U.S. 315, 324 (1940) ; Thomas v. Gay, 169 U.S.

264 (1898) ; Chae Chaw Ping v. United States, 130 U.S. 581 (1889) ; Whitney v. Robert

son, 124 U.S. 190, 194 (1888); Edye v. Robertson, 112 U.S. 580, 596-99 (1884); The

Cherokee Tobacco, 28 U.S. (11 Wall.) 616, 621 (1870).
105 Geofroy v. Riggs, 133 U.S. 258 (1890).
106 United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936) ; Missouri v.

Holland, 252 U.S. 416 (1920).
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tional sense when they are made pursuant to prior authorization of Con

gress, or within the framework of congressional action, or ratified by
subsequent congressional action. Executive agreements which are self-

executing by nature are internally operative to the derogation of state
law when made within the Executive's inherent power with or without
antecedent or subsequent congressional action.107 The United States
Court of Appeals for the Fourth Circuit has held that they are not

internally operative so as to override previous federal legislation.108 On

appeal, the Supreme Court affirmed but expressly indicated that it did
not adopt the reasoning of the Fourth Circuit.109
In determining whether a treaty is automatically operative in the

law of a given State of the Union, some difficulty has been experienced
in distinguishing self-executing from non-self-executing treaties.110 In
constitutional law, a non-self-executing treaty is not internally operative
on the "advice and consent" of the Senate alone, but requires further

legislative action to invest the courts with jurisdiction. In making the
distinction, a paramount factor is the constitutional relationship between
the Federal Government and the States. It has been suggested that
when treaty provisions are of such a character that their application
and interpretation should properly be left to the political organs of
Government, they are not automatically operative on the States.111 The
doctrine was first laid down by Chief Justice Marshall in Foster v. Niel-
son,112 a decision relating to those provisions of the Florida Purchase
Treaty which stated that parts of land in the ceded territory should be
confined to possessors. The treaty was held to be non-self-executing
because the scope of the ceded territory was a political question, and
because the treaty was in the form of an engagement to do something
in the future. It was stated:
A treaty is in its nature a contract between two nations, not a Legislative Act. . . .

In tie United States a different principle is established. Our Constitution
declares a treaty to be the law of the land. It is, consequently, to be regardedin courts of justice as equivalent to an Act of the Legislature, whenever it
107 United States v. Pink, 31S U.S. 203 (1942).
108 United States v. Guy W. Capps, Inc., 204 F.2d 655 (4th Cir. 19S3), aff'd on other

grounds, 348 U.S. 296 (1955).
109 348 U.S. 296 (1955).
110 See Hudson, Charter Provisions on Human Rights in American Law, 44 Am JInt'l L. 544 (1950) ; Wright, National Courts and Human Rights�The Fuiii Case 45

Am. J. Int'l L. 62 (1959).
'

"i Doe v. Braden, 57 U.S. (16 How.) 635 (1853) ; Jones v. Meehan, 175 U.S. 1 32
(1899).
112 27 U.S. (2 Pet.) 253 (1829).
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operates of itself without the aid of any legislative provision. But when the
terms of the stipulation import a contract, when either of the parties engages
to perform a particular act�the treaty addresses itself to the political, not
the judicial, department; and the Legislature must execute the contract before
it can become a rule for the court.113

The difficulty with this proposition is that the distinction between a

treaty as a contractual undertaking between nations generally and a

specific treaty provision "importing a contract" between the parties is
unreal. It suggests that the question whether a treaty looks to future
action can be discovered from its contractual language. This, however,
is rarely the case and the doctrine was restated in 1884 in the Head
Money Cases:
A treaty is primarily a compact between independent nations. It depends for
the enforcement of its provisions on the interest and the honor of the govern
ments which are parties to it. . . . [W]ith all this the judicial courts have
nothing to do and can give no redress. But a treaty may also contain provisions
which confer certain rights upon the citizens or subjects of one of the nations
residing in the territorial limits of the other, which partake of the nature of

municipal law, and which are capable of enforcement as between private parties
in the courts of the country. . . . The Constitution of the United States places
such provisions as these in the same category as other laws of Congress . . . .114

Pursuant to the above, the tendency in the courts has been to predicate
the distinction between self-executing and non-self-executing treaties
on the a priori political classification of the subject matter, such as

tariffs, appropriations, annexing or ceding territories, and armed forces.115
This, however, has involved a departure from the basis of the distinction
in international law, which is the imposition on the signatories of a duty
to take further action, or the specification of agencies for execution
other than courts. An example is the human rights provision (article
55) of the United Nations Charter, which merely recommends action
and leaves the selection of appropriate measures to the member States.

Yet, in Sei Fugii v. State,116 a California District Court of Appeal in
validated a state statute which prohibited aliens who were ineligible
for citizenship from acquiring land, on the ground that it conflicted with
these Charter provisions. Although the California Supreme Court re

versed, it is to be noted that Mr. Justice Murphy also referred to the

Charter provisions when the same statute was invalidated as unconstitu-

"3 Id. at 314.
114 112 U.S. 580, 598 (1884).
ii5 For a good discussion and collected cases, see Q. Wright, Treaties and the Con

stitutional Separation of Powers, 12 Am. J. Int'l L. 64, 66-81 (1918).
"� 217 P.2d 481 (Cal. Dist. Ct. App. 1950), reversed, 38 Cal. App. 2d 718, 242 P.2d 617

(1952).
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tional by the Supreme Court.117 If this is so, then a treaty which is

non-self-executing in international law may be internally operative in

the law of the constituent States of the Union by virtue of Senate "con

sent and approval," and by virtue of a municipal law classification of the

subject matter as one suited for judicial, as distinct from executive,
enforcement.

(b) The Philippines
The acceptance of international law into municipal law is clearly

declared in article II, section 3 of the Philippine Constitution: "The

Philippines renounces war as an instrument of national policy and

adopts the generally accepted principles of International law as a part
of the law of the nation."

In Alcantars v. Director of Prisons, the Philippine Supreme Court

admitted:

The decision of this question requires the application of principles of Inter

national Law, in connection with the municipal law of this country. Under the

Constitution of the Commonwealth of the Philippines, International Law is a

part of the fundamental law of the land. (Art. II, Sec. 3.) As International
Law is an integral part of our law, it must be ascertained and administered by
this Court, whenever questions of right depending upon it are presented for our
determination.118

As the generally accepted principles of international law have force
and effect as municipal law, these principles are on the same footing
as ordinary legislative enactments promulgated by the Philippine Con
gress. Municipal laws are therefore usually framed to conform as much
as possible to generally accepted principles of international law.

With respect to treaties, the Philippine practice is very much in line
with the American. Provided they are ratified by the "President . . .

with the concurrence of two thirds of all the members of the Sen
ate. . . ."119 they will operate without implementation and will override
any provision of a law previously enacted. Subsequent legislation may
override a treaty, but since ratification signifies the willingness of the
state to be bound by such treaty, the court will try to save as much
of the treaty as possible by resort to the rules of construction.

117 Oyama v. California, 332 U.S. 633 , 673 (1948) (concurring opinion) ; see Sipes v.

McGhee, 316 Mich. 614, 628, 25 N.W.2d 638, 644 (1947), rev'd on other grounds, 334
U.S. 1 (1948), where it was held that the United Nations Charter is not applicable to
the contractual rights between citizens of the United States.

118 42 O.G. 480, 483-84 (Phil. 1945).
119 Phil. Const, art. VII, � 10.
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Civil Law Systems
(a) France

1. Relationship Between Internal Law and Customary International
Law. Paragraph 14(1) of the Preamble to the French Constitution of
1946 reads: "The French Republic, faithful to its traditions, abides
by the rules of international public law." The spirit and effect of this
declaration may be embraced in the Fifth French Republic Constitution
which was adopted by the referendum of September 28, 1958, and
promulgated on October 4, 1958; the Preamble to this latest Constitu
tion "solemnly proclaims its attachment to . . . the principles of national
sovereignty as denned by the Declaration of 1789, reaffirmed and com

plemented by the Preamble of the Constitution of 1946."
It would seem that the proclamation of adherence to the rules of inter

national public law in 1946 is descriptive of the attitude of municipal
courts. French judges have never doubted that they were bound to apply
rules of customary international law whenever appropriate, although no

constitutional rule enjoined them to do so.120 As in the case of England
the early decisions on the subject dealt with the immunities of sovereigns
and diplomats as a rule d'ordre public superieur dominating all pre
sumptions of private law.121 In a celebrated case in 183 2,122 a claim
to vacate a writ of arrest of a ship was upheld by the Court of Aix on

the ground that seizure of a ship forced into a French port by distress
was avoided by international law. The decision was reversed by the
Cour de Cassation,123 but only on the ground that the customary rule
did not apply to hostile vessels. Several nineteenth century decisions

upheld the point that a customary rule of international law need not be

legislated upon internally, and that it may even add a gloss to the
Code.124 For example, article 14 of the Code Civil allows French citi-

120 E.g., L'Affaire Pappenheim, Cours d'Appel, Cour roy de Paris (3e Ch.), Aug. 21,
1841, [1841] Sirey Recueil General II. S92. See also Ministre de la Marine v. Cle Franco-

Tunisienne d'armements, [1948] Dalloz Jurisprudence 1SS. The topic is discussed by
Masters, International Law in National Courts 174 (1932) ; Bial, Some Recent French

Decisions on the Relationship Between Treaties and Municipal Law, 49 Am. J. Int'l L. 347

(19SS) ; Preuss, The Relationship of International Law to Internal Law in the French

Constitutional System, 44 Am. J. Int'l L. 641 (19S0).
121 See Dientz v. de la Jara, [1878] Clunet 5, 500.
122 Le Ministere public v. Pequipage et les passangers du Carlo-Alberto, Cour de Cassa

tion (Ch. crim.), Sept. 7, 1832, [1832] Sirey Recueil General I. 577.
i23 Id. at 591.
124 La Republique d'Haiti v. Ternaux-Gandolphe, Le Tribunal de la Seine, May 2, 1828,

, referred to in footnote 3e and 4e Especes, Le Gouvernement espagnol v. Casaux, Cour de
*

Cassation (Ch. civ.), Jan. 22, 1849, [1849] Sirey Recueil General I. 83, 85; Gouvernement
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zens to bring suit in French courts against resident and nonresident
aliens for the enforcement of obligations arising in France or abroad.
It was held that this did not permit action against sovereigns or

diplomats.125
French courts acknowledge the supremacy of the legislative will, but

endeavour to construe it as not being in conflict with international law.126
The question arose in a series of cases arising under a decree of 1914

which prohibited all commercial relations with enemy aliens. The courts

took the view that international law forbade belligerents to close their

courts to enemy nationals not serving in the enemy armed forces, and
accepted article 231 of the Regulations attached to the Fourth Hague
Convention, 1907, as declaratory of such law. One view was that the
decree must be interpreted strictly, and not extended to a case which it
does not expressly enumerate. Other courts, however, concluded from
the purpose of the legislation that it was intended to derogate from
the alleged international law rule.127 More recently it was held that an
Ordinance of 1945 providing for the nullity of acts of spoliation com

mitted by the enemy must be construed as applicable solely to transfers
of property made in derogation of the rules of international law as de
clared in articles 53 and 55 of the Fourth Hague Convention, 1907.128
As to the theory on which French courts proceed, there is a difference

of opinion. Miss Masters concludes that French courts "require that a
rule of International law, in order to be binding upon them, must either
be universally recognized, or have received the assent of France,"129
though she also asserts that the courts have never made a definitive state
ment to that effect. Preuss says that such a deduction "is wholly with
out warrant, and results from an attempt to give a universal application
to the positivist, dualist doctrines of Laband and Triepel. Furthermore,
it fails to take into account the influence of natural law concepts upon
French jurisprudence in its formative stage."130 Preuss' opinion would

espagnol v. Lambege et Pujol, mentioned in text, id. at 87 ; cf . Etienne v. Gouvernement des
Pays-Bas, 37 Revue critique de droit international prive 118 (1948) ; Etat francais v.

Etablissements Monmousseau, id. at 311.
125 La Republique d'Haiti v. Ternaux-Gandolphe, supra note 124.
126 Geoffroy et Delore v. Comp. d'assur. marit. la Bulgaria, Cours d'Appel de Paris,

April 20, 1916, [1920] Sirey Recueil General II. 17.
127 Del Prete v. Vulcan Coal Co. Pourriere sequestre, Masters, op. cit. supra note 120,

at 180; Ville de Compentras, Grisard v. Societe Ruech et Cle, Masters, op. cit. supra
note 120, at 180.

128 French State v. Etablissements Monmousseau, [1948] Int'l L. Rep. 596 (No. 197).
129 Op. cit. supra note 120, at 179.
130 Preuss, supra note 120, at 664.
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seem to be reinforced by a decision of the Court of Appeal of Aix of

1946, where the court applied a rule of customary international law
despite the contention of the appellant that the rule was not known to
national law.131

2. Relationship Between Internal Law and Treaty Operation. So
far as treaties are concerned, the 1946 Constitution has three provisions
that are relevant, viz., articles 26, 27 and 28, which are incorporated into
articles 53 and 54 of the 1958 Constitution of the Fifth French Republic.
The first, article 26, provides that treaties duly ratified and published
shall have the force of law even when in conflict with penal legislation;
they require for their internal application no legislative acts other than
those necessary to ensure their ratification. Article 27 provides for
ratification by legislation of certain specified categories of treaties. With
respect to these, legislation is a condition of validity in both international
law and French law. After ratification the treaty is promulgated. This
act of promulgation may be interpreted in the light of any of the possible
theories. It might be treated as the act of transformation of international
law into municipal law, or might be regarded as no more than a public
notification of the law's existence.

During the Third Republic, French courts applied the rule lex

posterior derogat legi priori; whichever was the later in time, whether
treaty or legislation, prevailed in the event of irreconcilable conflict.132
The problem arose several times in connection with the limitation re

sulting from treaty stipulations that aliens should be accorded treatment

similar to nationals in the matter of property holding.133 The courts

were encouraged by a statement of the Foreign Minister that the State
is responsible for the application of a treaty making every effort to

preserve alien treaty rights from the effect of legislation,134 and so

initiated a tendency toward attributing superior juridical value to a

treaty. This tendency is now consummated by article 28 which provides
that "diplomatic treaties duly ratified and published have authority
superior to that of French internal legislation." Whether this provision
means that the judge must apply the treaty as against legislation is

131 Ministre de la Marine v. Cle Franco-Tunisienne d'armements, [1948] Dalloz Juris
prudence 1SS.

132 Banque de l'Union Parisienne v. Jaudon, [1933-1934] Ann. Dig. 78 (No. 32) ; Lanco

v. Singer Co., [1929-1930] Ann. Dig. 251 (No. 153) ; In re Societe des Phosphates Tunisiens

et Compagnie des Phosphates de Dyr, [1929-1930] Ann. Dig. 28 (No. 12).
133 Sanchez v. Consorts Gozland, Cour de Cassation (Ch. civ.), Dec. 22, 1931, [1932]

Sirey Recueil General I. 257.
13* Ibid.
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disputed, some writers finding difficulty in affirming that he is required
to do so in the light of the judge's general incompetence to pass upon the

constitutionality of law. The answer to this difficulty seems to lie in
the fact that constitutional law prevails over other law, and the rule
for the supremacy of treaties is a constitutional one.135
An interesting and significant decision on the binding character of in

ternational law on the interpretation of French treaties was given in
1953 by the Cour d'Appel of Rabat.136 The Court treated itself as

bound by the decision of the International Court of Justice in the Case

Concerning Rights of Nationals of the United States of America in
Morocco (France v. United States)137 which held that under treaty the
local courts and not the consular courts had jurisdiction over an Ameri
can defendant.

(b) Italy
1. Relation Between Internal Law and Customary International Law.

Article 10 of the 1948 Constitution is worded thus:

The Italian juridical system conforms to the generally recognized principles
of international law.
The juridical status of the foreigner who is denied in his own country the

effective exercise of democratic freedoms provided for by the Italian Con
stitution has a right to asylum in the territory of the Republic in accordance
with the provisons of law.
Extradition of foreigners for political offenses shall not be granted.

Mention of pre-1948 juristic opinion was made in Castiglioni v. Yugo
slavia.138 Discussing the limited automatic incorporation doctrine of

"5 Allahuerdi v. Lanauze, [1954] Int'l L. Rep. 1; Kober v. Chollet, [1949] Ann. Dig.
262 (No. 84); Ascher v. Gabrelle, [1948] Dalloz Jurisprudence 282; Capello v. Marie,
[1948] Ann. Dig. 327 (No. 112); Lambert v. Jourdan, [1948] Ann. Dig. 324 (No. Ill);
Mandel v. Vatan, [1948] Ann. Dig. 1 (No. 1) ; Percepteur du I<* Arrondissement de
Paris v. Salichs, [1948] Ann. Dig. 3 (No. 2) ; Fraenkel v. Cle la Vita, 39 Revue critique de
droit international prive 73 (1950). Mere interdepartmental agreements are not treaties
for this purpose: Vermote, Cours d'Appel Tribunaux de France et de l'Union Francaise,
Jan. 26, 1950, [1950] Sirey Recueil General II. 154; In re Talbot, Gazzette du Palais, 1947,
II, 17, [1947] Ann. Dig. 142 (No. 68). Treaty provisions had no independent operation
in the municipal sphere under the 1875 Constitution. They lapsed with the repeal of
the enabling legislation. Renault et Soc. des Usines Renault v. Soc. Rousski Renault, Cours
d'Appel, Jan. 28, 1926, [1927] Sirey Recueil General II. 1. This would seem to be the
case under the 1946 Constitution only with respect to non-self-executing treaties:
C.AJVIA.T. v. Scagni, 36 Revue critique de droit international prive 294 (1947).136 52 Revue critique de droit international prive 154 (1953). See also Mackay Radio
& Tel. Co. v. Lal-la Fatma Bent si Mohamed El Khadar, [1954] Int'l L Rep 136

137 [1952] I.C.J. Rep. 176.
138 [1952] Int'l L. Rep. 203 (No. 43).
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article 10, the court said that it was "a principle the force of which
was long debated during the currency of the former Constitution, wherein
no mention of it was made, but which according to one school of thought
was tacitly accepted and which has been expressly enshrined in the new

Constitution."139 The general trend of the cases would indicate that
those who considered that there was tacit acceptance of international
law were in a definite majority. Three years after the Constitution
was accepted the court said :

There thus exist overriding principles based upon the need to secure mutual
existence among civilized States, and between the latter in relation to their
nationals and to nationals of [other] States .... These principles applied al
ready before they were embodied in Article 10 ... . They require that Italian
municipal law must conform to customary international law . . . .14�

It is evident that a struggle is in process in the Italian courts between
a dualist explanation of this tendency towards uniformity of international
law and Italian law, and one founded on the thesis of the fundamental
unity and harmony of the two. In 1950 the Italian Court of Cassation,
following almost word for word the text of a 1937 decision of a court

of first instance,141 i.e., before article 10 was adopted, described inter
national law and municipal law as distinct spheres of legal action, each
being regarded by the other as a mere fact to be recognized as con

venient. Recognition of the fact, it was stated, did not fundamentally
alter its nature.142
An alternative explanation, more consistent with the harmonization

doctrine, was offered in the same year.
The reason [for the uniformity of the two systems] is not the supremacy of

international law, whether it be customary or embodied in a treaty. The reason

is that it is inconceivable that a State, in its capacity of a subject of inter
national law, should assume obligations which are imposed upon it by interna
tional law in relation to other States and then take a conflicting attitude in its

own municipal law . . . -143

In interpreting article 10, the courts have pointed out that it adds

nothing to the rules already existing before 1948 for the harmonization of

international law and municipal law. Only customary international
law could form part of Italian law, and then only to the extent that it

139 Id. at 208. The dualist thesis was expounded by the Court of Cassation in Ministero

Difesa v. Ambriola, [1951] Int'l L. Rep. 690 (No. 213).
1*0 Colorni v. Ministry of War, [1950] Int'l L. Rep. 419, 420 (No. 138).
141 In re Broussalian, [1935-1937] Ann. Dig. 148, 149 (No. 47).
142 Ministero Delia Difesa-Esercito v. Salamone, [1951] Int'l L. Rep. 686, 688 (No. 211).
143 Colorni v. Ministry of War, [1950] Int'l L. Rep. 419, 420 (No. 138).
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denned exactly the rights and obligations which it created. It follows
that article 10

could not, and cannot now, apply so as to import into municipal law obligations
different from or greater than those created by the relevant international rule,
but only obligations corresponding exactly to those arising from that rule.

Similarly, a decree providing for the implementation of a treaty can effect the
incorporation into municipal law only of such stipulations as admit of such a

transmutation�stipulations, that is to say, corresponding in content to rules of

municipal law. Such a decree cannot create municipal rules corresponding to
international rules which are not so expressed as to be capable of precise
application.144

In particular, it has been decided, article 10 does not necessarily
authorize a court to depart from the accepted Italian tradition of inter
national law merely because international practice has altered. Hence,
although the practice of a number of States regarding diplomatic im
munity has changed in recent years in the direction of limiting the broad
general principal of immunity, the court in Lagos v. Baggianini145 de
clined to follow this trend because of the tradition of the Italian courts
in the matter.

2. Relationship Between Internal Law and Treaty Operation. In
Combes de Lestrade v. Ministry of Finance,1*6 the court discussed the
methods used by Italy in adopting international law into municipal law.
There are three methods:

A. Specific legislative enactments. This is the ordinary method.
B. Use of the executive order. The order is the promulgation of a

particular legislative act by which the State expresses its will that a

treaty, the text of which is published as an annex to the order, should
be operative.

C. Automatic adoption as provided under article 10.
The second method states the law as to incorporation of treaties in

municipal law. Originally it was considered that treaty rights could
not become effective until exchange of ratifications. Internal laws have
no effect on these rights.147 The change came in 1927 with Kuhelj v.
Grom,liS where the Court of Cassation held that a treaty acquired force
in municipal law by virtue of promulgation, even though ratification had

144 Soc. Timber v. Ministeri Esteri e Tesoro, [1951] Int'l L. Rep. 621, 622-23 (No 192)146 [1955] Int'l L. Rep. 533.
148 [1955] Int'l L. Rep. 882.
147 Cominelli v. C. Capelli, [1925-1926] Ann. Dig. 337 (No. 256)148 [1927-1928] Ann. Dig. 400 (No. 275).
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not yet taken place. The Court of Cassation followed this approach in
1932 when, on the matter of internal applicability of international con
ventions, it said:
An international treaty is an instrument which aims at establishing the reciprocal
rights and duties of the adhering States in matters regulated by the treaty;
it does not aim at modifying the internal legal system of those States with
regard to the matters regulated by it. . . . For this purpose a municipal law for
the execution of the treaty is necessary. The object of such a law is to comply
with a promise made by the State when giving its assent to the treaty.149

Consistently with this view the court barred retroactive operation of the

treaty.
In all questions on the relationship between treaties and municipal

law, the question of the supremacy of one over the other ultimately
requires decision. Miss Morgenstern150 considers the practice to be
covered adequately in two cases: Publico Ministero v. Beneditti151 and
Mariano v. Basso.152 Two other decisions of note are Feltri v. Francia153
where a treaty was held to be incapable of modification by a later statute,
and In re Mittermaier 15i

a decision in the same year as Beneditti, which
favored the supremacy of treaty law over provisions of municipal law.
Article 3(1) of the Italian Criminal Code provides that "Italian criminal
law binds all those, whether nationals or aliens, who are within the

territory of the State, subject to the exceptions established by the public
law of Italy or by international law."155 In the Mittermaier case, the
Italian Court of Cassation explained the insertion of the exempting
clause by reference to the existence of binding principles which are

founded on international law and which must prevail over domestic law
which conflicts with them.156
When interpreting treaties Italian courts have followed the general

practice of drawing a distinction between public and private interests,
and have held that treaties in so far as they relate to the former cannot

be interpreted by municipal courts.157 This rule does not seem to hamper
the function of municipal enforcement of treaty law.

149 Olivo v. Mordini, [1931-1932] Ann. Dig. 10 (No. 3).
150 XXVII Brit. Yb. Int'l L. 42, 70 (1950).
161 [1947] Foro Italiano I, 370 (1946).
152 Rivista di Diritto Internationale 73 (1931).
163 Ann. di Dir. comp. ii-iii, 560 (1929).
15* [1946] Ann. Dig. 69 (No. 28).
155 As quoted, id. at 70.
16� Id. at 71.
167 For a discussion of the compatibility of a treaty with the Constitution, see In re

Berti, [1949] Ann. Dig. 4 (No. 3).
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(c) Germany
1. Relationship Between Internal Law and Customary International

Law. Since the monist-dualist debate is fundamentally a German one, it

is particularly instructive to see how the problem of the interrelation of

international law and municipal law has been handled in Germany during
the three epochs of the Empire, the Weimar Republic, and the Federal

Republic.
A. The Empire

Most German writings on the topic before 1914 accepted the view that
the initiative in the matter of utilizing international law in municipal
law had to come from municipal law itself. Two theories were advanced
to explain the process of utilization: the Transformationstheorie, accord
ing to which municipal law takes over and transforms rules of interna
tional law into municipal law; and the Verweisungstheorie, according
to which, when municipal law is silent on a point, or occasionally when
it is found to be in conflict with international law, the latter is referred
to by municipal law. When we come to examine the judicial practice
in the nineteenth century, we find that the reception of international
law principles by the courts is not notably different from that of English
law. These principles were utilized although no precept of municipal
law required it,158 particularly in the matter of sovereign immunity,159
and there was a presumption against the intention of the legislature to
violate any rule of international law.160

B. The Weimar Republic

Article 4 of the Weimar Constitution provided for the integration
of international law and municipal law, but a dualist interpretation of
it required that the consent of Germany specifically be proved before
any rule could be affected by it.161 An attempt to place a rule of inter
national law, to which Germany had consented, on the same level as

legislation permitted the conclusion that a legislative act would over
ride international law on the principle lex posterior derogat legi priori.162

158 Ziemer v. Roumania, Zeitschrift fiir privates und offentliches Recht (hereinafter
cited as Z.p.o.R.), 16, 262 (1882).

159 Turkish Warships Ismir and L'Assari Tewfik, 13 Z.p.o.R. 396 (1902).
160 Ziemer v. Roumania, 16 Z.p.o.R. 262, 274 (1882).
161 Judgment of Oct. 12, 1921, Reichsfinanzhof (IV. Senat), 7 Entscheidungen des

Reichsfinanzhofes 97, 102.
162 Reparations Levy (Aliens in Germany) Case, [1927-1928] Ann. Dig. 332 (No. 22S).
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C. The Federal Republic

Article 25 of the Basic Law of the Federal Republic of Germany-
reads: "The general rules of public international law form part of the
federal law. They take precedence over the laws and directly create
rights and duties for the inhabitants of the Federal territory."
On its face this formulation appears to be clear enough, but there has

been a substantial volume of academic study in Germany devoted to

ascertaining the circumstances of its operation, the theoretical primacy
of international law, the meaning of "general principles," and the exact

process by which the one system is transformed into the other. It has
been found impossible to disengage the interpretation of the article from
the old issue between monism and dualism.163 Is it in virtue of this con

stitutional provision that international law takes precedence over mu

nicipal law, and if so, is not the latter transformed by an act of

municipal law? Or is the article a recognition of the inherent supremacy
of international law? Some significance has been placed on the alteration
effected in article 25 from the wording of the corresponding article 4
in the Weimar Constitution. The former employs the expression "sind
Bestandteil des Bundesrechts," the latter "gelten als Bestandteil des
Reichsrechts."164 The immediate importance of this theoretical discus
sion is to establish whether or not the principle lex posterior derogat legi
priori applies to a conflict between international law and a later act of
the federal or a state legislature, and whether the similar maxim lex

specialis derogat legi generali is operative when a rule of German law
narrows specifically the more abstract rule of international law. The

vague expression used of the general rules of international law that

they "gehen den Gesetzen vor" (take precedence over the statute) offers
little help in this problem.165 It is not surprising, therefore, to discover
German writers consciously adopting words like "transformation" or

"incorporation" to describe the interaction of international law and

municipal law under article 25, words which have specific connotation
in the monist-dualist debate.
The importance of the problem lies in the issue whether international

163 Pigorsch, Die Einordnung volkerrechtlicher Normen in das Recht der Bundesrepublik
Deutschland 2 (1959).

164 See generally Grewe, Auswartige Gewalt d. Bundesrepublik, 12 Veroffentlichungen
der Vereinigung der deutschen Staatsrechtslehrer 147 ; Mangoldt-Klein, Kommentar Art. 25,

Ann. II, 2, p. 673 ; Maunz, Deutsches Staatsrecht 260 (1958) ; Menzel, B. Komm. Art. 25,

Ann. I, 1, p. 6; Koellrenter, Deutsches Staatsrecht 88 (1953); F. A. Mann, Volkerrecht im

Prozess, Siiddeutsche Juristen-Zeitung 547 (1950).
165 Mosler, Das Volkerrecht in der Praxis der deutschen Gerichte 43 (1957).
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law operates as a constitutional rule so as to invalidate inconsistent

municipal law. Some have even contended, on monistic premises, for a

position of superiority for rules of international law over the Constitu
tion itself.166 Considering the widespread difference of opinion on article
4 of the Weimar Constitution between those who ranked international
law with legislation, with the Constitution, and above the Constitution,
it is surprising that the framers of article 25 were not more explicit
in their reference to the preference to be given international law over

Gesetze. The majority opinion on article 25 seems to favor placing the
rules of international law above legislation but below the Constitution,167
but opinion is not lacking to the effect that article 25 represents a limita
tion of constitutional power.168 Carried to its conclusion this opinion,
in the words of Constantopoulos, leads to the proposition that the rules
of international law "are to be construed as irrevocable constitutional
law."169
In its decision on the internal operation of the Concordat with the

Vatican, the Federal Constitutional Court took the opportunity to ex

pound its views, though with brevity, on the problem of the ranking of
international law rules in the hierarchy of legal relationships created
by the Basic Law. It took the position that the rules of international
law are automatically part of municipal law {innerstaatliches Recht)
without the necessity of any act of transformation, but are not part of
constitutional law.170 Mosler regards the outcome as an "unavoidable"
ranking of the rules midway between constitutional and legislative law.171
The expression "general rules of international law" is in its German

equivalent open to the same problem of characterization as the ex

pression "general principles" in English. The question has been raised
whether it is the basic principles common to all nations�the old jus
gentium�that is meant, or universal as distinct from particular inter-

166 pigorsch, op. cit. supra note 163, at 25.
187 Id. at 32, and see writers discussed therein.
168 See, e.g., Curtius, Volkerrechtliche Schranken der Anderung des Grundgesetzes�

Einige Bemerkungen zu Art. 25, Die Offentliche Verwaltung 146 (1955), who there describes
it as "autonome Selbstbeschrankung der verfassungsgebenden Gewalt."

169 The Relation of the Law of Nations to Constitutional Law and the New Constitu
tion of Germany, 5 Rev. Hellenique de droit international 59 (1952). See also Jellineck,
Kritische Betrachtungen zur Volkerrechtsklausel in den deutschen Verfassungsurkunden,
Festgabe E. Kaufmann, 181 (1950); de Visscher, Les Tendances internationales des con
stitutions modernes, 80 Recueil des Cours 311 (1952).

170 B. v. G., Bundesgerichtshof (II. Senat), 26 March 1957, 6 Entscheidungen des
Bundesverfassungsgerichts (hereinafter cited as B. Ver. F.G.E.) 309, 363.

171 Mosler, op. cit. supra note 165, at 45.



478 The Georgetown Law Journal [Vol.48: p. 431
national law, or rules "generally recognized" by the community of na
tions, or "specially recognized" by Germany as rules of international
law. The "generality" of the rules is thus in issue, and attitudes to
wards the problem inevitably reflect the monist-dualist controversy.172
The Lander constitutions also contain articles similar to article 25,

but they intensify this problem of the "general principles" by speaking
(with the exception of Hessen) of the generally "recognized" rules of
international law.173

2. Relationship Between Internal Law and Treaty Operation.
A. The Empire

Article 11 of the Imperial Constitution reserved the treaty-making
power for the Emperor, but required the assent of the Bundesrat and

acceptance by the Reichstag to make them valid when they related to

any of the subjects which belonged to the sphere of federal legislation.
The problem of interpretation that arose was whether legislative assent

was required to make such treaties internationally valid, or requisite
merely for their internal implementation. There were three schools of

thought on the point: (1) that the legislature was an intrinsic part of
the treaty-making machinery; (2) that the assent of the Bundesrat was

necessary for international validity and that of the Reichstag for internal

operation; and (3) that there was a distinction between the international
and the internal validity of a treaty. The question was further compli
cated by the problem of publication of a treaty, which the Reichsgericht
in 1904 held to amount to an act of transformation into municipal law.174
Once transformed the treaty ranked as legislation, and hence could be

abrogated by legislation,175 though subject to a rule of construction of

nonderogation.176
B. The Weimar Constitution

Article 45 was no more than an adaptation of article 11 just men

tioned, the difference being the substitution of President for Emperor.
172 id. at 32 et seq.; see also Pigorsch, op. cit. supra note 163, at 5-22; Mangoldt-Klein,

op. cit. supra note 164, at 166.
1T3 Baden, art. 57(2) ; Bavaria, art. 84; Bremen, art. 122; Hessen, art. 67; Wurttemberg-

Baden, art. 46; Wurttemberg-Hohenzollern, art. 7(1). See Menzel, op. cit. supra note

164, at 13.
174 Masters, Relation of International Law to the Law of Germany, 45 Pol. Sci. Q. 359,

375 (1930).
175 Id. at 376, citing 24 Entscheidungen des Reichsgerichts in Zivilsachen 13.

176 Braeg Case, Reichsgericht (I. Strafsenat), June 2, 1881, 4 Entscheidungen des

Reichsgerichts in Strafsachen 271.
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The theory of equality of legislation and treaty was persisted in, so that
the rule of lex posterior derogat legi priori applied to the solution of

conflicts between them.177 The main issues before the courts concerned
the problem of distinguishing self-executing from non-self-executing
treaties, particularly with reference to the provisions of the Treaty of
Versailles. The more political of these were regarded as non-self-

executing,178 the less political, such as the freight-rate provisions, as self-

executing.179 An interesting case180 came before the Reichsgericht in
1928 which was the factual converse of the English decision in Civilian
War Claimants Ass'n v. The King.191 The case concerned a claim for

recovery by a German national under those clauses of the Versailles

Treaty which transferred to Germany the obligation to compensate
German private owners whose property had been liquidated by the
Allies pursuant to the treaty as a contribution towards reparations. The

Reichsgericht held that these clauses could not be regarded as self-execut
ing because no form or quantum of compensation was specified, and it
was a matter of indifference to the Allies in what manner Germany ful
filled this obligation.

C. The Federal Republic

The question has been debated whether, in view of the "conciliatory"
attitude182 taken by the basic law towards international law, a treaty
becomes automatically part of German internal law when, through the
completion of the constitutional processes of treaty-making, it becomes
effective in international law.183 In theory this obviously depends
upon whether or not the treaty rules are adopted for internal opera
tion, and to some extent the solution follows the distinction drawn by
Bergbohm184 between rechtsgeschaftliche and rechtsetzende treaties,
the former being those which settle issues between the parties, such as

claim settlements or the reparations provisions of peace treaties, the
latter being those which lay down a future course of conduct. The

177 Reparations Levy (Aliens in Germany) Case, [1927-1928] Ann. Dig. 332 (No. 22S).
178 In re Adm'r Le Progres Industriel, [1919-1922] Ann. Dig. 321 (No. 233).
179 Eheleute K. v. Deutsche Reichsbahn-Gesellschaft, [1929-1930] Ann. Dig. 348 (No.

226) ; Rhineland (Illicit Imports) Case, id. at 351 (No. 228) ; German Railways (Most-
Favoured Treatment) Case, [1927-1928] Ann. Dig. 406 (No. 280).

180 Liquidation of German Property (Treaty of Versailles) Case, [1927-1928] Ann Die
408 (No. 281).

' "~

181 [1931-1932] Ann. Dig. 237 (No. 118), [1932] A.C. 14 (1931).
182 Pigorsch, op. cit. supra note 163, at 81.
183 B. v. R., Bundesgerichtshof (I. Senat), 21 March 1957, 6 B. Ver. F.G.E. 291, 294.184 Staatsvertrage und Gesetze als Quellen des Volkerrechts 77 (1877).
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former are binding on the Executive alone, but whether the rechtsetzende
clauses of a treaty are available directly to a judge depends upon its
character.185 Since the process of treaty-making involves legislative
action under article 59 of the Basic Law, no further action is necessary
to render treaty provisions internally operative, and it is thus a question
of construction whether a given treaty is productive of internal rules
or not. The intention of the treaty-makers would seem to be of less
importance in this connection than the effectiveness of the treaty provi
sions for imposing rights and duties on individuals. The result seems

to be a dislocation not unlike that which has occurred in the United
States between the international law and the constitutional law con

ceptions of self-executing treaties.

The ranking of self-executing treaties in the hierarchy of internal

legal relations has also commanded attention. Theory in the days of
the Weimar Republic placed them in the same order as legislation, but
there is a school of thought that article 59 of the Basic Law should be
linked to article 25 so as to secure for treaties the same rank as the

"special rules of international law." Preuss argues to this end from
the inclusion, among these "general rules," of a rule of international law
to the effect that the obligatory force of a treaty shall not be destroyed
by an act of legislation.186 The result of the argument is to confer an

immunity from subsequent inconsistent legislation on the treaty rules
once they are internally operative.187
In 1954 the Bundesgerichtshof gave this argument its approval.188

In 1955 the Administrative Court of Appeal of Miinster, however, re

jected the theory which would link the two articles. The case189 con

cerned the question whether article 6(1) of the European Convention
for Protection of Human Rights, 1950, which referred to judicial process,
operated in virtue of the constitutional adoption of the Convention to

invalidate a judgment of an administrative tribunal not pronounced
publicly. The court held that there was no obligation on Germany to

make its municipal law rules conform to the treaty because article 25

185 Mosler, op. cit. supra note 16S, at 20.
186 Preuss, The Execution of Treaty Obligations Through Internal Law, 45 Transact.

Grot. Soc'y 94 (1951).
187 pigorsch, op. cit. supra note 163, at 90 et seq.; Mangoldt-Klein, op. cit. supra note

164, at 676.
188 5 Entscheidungen des Bundesgerichtshofes in Strafsachen 396, 402 (1954); see

Kaufmann, Traite international et lois interne, Rev. di diritto internazionale 363 passim
(1958).

189 European Human Rights Convention Case, [1955] Int'l L. Rep. 608.
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applied only to customary international law, or to treaties codifying it,
and did not operate to rank treaties above legislation.190 On the other

hand, the Higher District Court of Fulda held that the Vatican Con
cordat of 190S is part of municipal law capable of overriding a provision
of the Civil Procedure Act.191

(d) Japan
Paragraph I of the Preamble of the Japanese Constitution echoes the

conscience of a people who resolve "never again shall we be visited with
the horrors of war," and who seek security through "peaceful co

operation with all nations." Their desire for "peace for all time" and to

gain "an honored place in an international society" is revealed therein.
Their realization through bitter experience during the war "that no nation
is responsible to itself alone" urged the Japanese to adopt a policy of

pacificism. Such is the background of article 98, paragraph 2 of the

Constitution, which declares: "The treaties concluded by Japan and
established laws of nations shall be faithfully observed."
It is not surprising therefore to find that there is a concurrence of

opinion that the provision is not merely a directive principle addressed
to Japan as a State alone. Government authorities have explained in the
Diet that international law and treaties which are intended to be en

forced by article 98 not only operate externally on Japan as a State but
also internally on the Government, the Legislature, the Judiciary and
the citizens. From this it is clear that international law and treaties
are enforceable as such in the Japanese courts. While a few contend
that article 98 will operate in the same way as article 6 of the United
States Constitution, the majority view is that international law and
treaties are superior to ordinary municipal laws.
There is even an extreme opinion to the effect that a treaty will

prevail over any part of the Constitution, on the ground that:
(1) The spirit of the Constitution as embodied in the preamble

favours international cooperation.
(2) Article 81 does not mention treaties among the categories af

fected by the decisions of the Supreme Court.192
(3) Treaties are not included in the inferior laws which should

give way to the Constitution.193
180 Ibid.
191 Concordat Case, [1950] Int'l L. Rep. 116.
192 Art. 81 of the Japanese Constitution says: "The Supreme Court is the Court of last

resort with power to determine the constitutionality of any law, order, regulation or official
act."

193 Art. 98 says: "This Constitution shall be the supreme law of the Nation and no
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But there is a stronger argument on the other side to the effect that
it is unreasonable to uphold an alteration of the Constitution worked
by the simple process of concluding a treaty, while such an alteration
would in the normal way require a majority vote of two-thirds of the
members of each house of the legislature, and a ratification by a

majority vote of the people.194
The only instance which might reveal the attitude of Japanese courts

to the question of inconsistency occurred on March 30, 1959, when the
Tokyo Local Court declared void a special criminal law provision fol
lowing an executive agreement between Japan and the United States
under the Security Treaty. The decision was to the effect that the
stationing of United States forces in Japan is contradictory to article 9,
paragraph 2 of the Japanese Constitution. This decision is, however,
not conclusive, as the case is now pending in the Supreme Court.

(e) Other Civil Law Systems
The Netherlands has long accepted the unity of international law

and municipal law.195 So far as treaties are concerned, the matter is
governed by articles 65 and 66 of the Constitution. The former provides
for the supremacy of treaties over legislation, while the latter provides
for publication as a condition of internal effect on citizens. It is the

prevailing opinion in the Netherlands that even a subsequent enactment
is invalid if in conflict with a prior treaty, and this was reflected prior
to adoption of the present Constitution in an important decision of
the Supreme Court in 1954 on the incompatibility of Netherlands naviga
tion law with the Navigation on the Rhine Convention of 1868. It was
held that since a treaty could be modified only by all the contracting
parties acting jointly, the legislative organs of one State are powerless to

achieve this.198 One may say, then, that Netherlands law reflects the

law, ordinance, imperial rescript or other act of the government, or part thereof, contrary
to the provision hereof, shall have legal force of validity."

194 Japanese Constitution, art. 96, par. 1.

"5 Schurmann, 30 Transact. Grot. Soc'y 34 (1944).
196 public Prosecutor v. J. de P>., [1954] Int'l L. Rep. 3. For decisions under the

previous Constitution see Public Prosecutor v. J. V., [1931-1932] Ann. Dig. 354 (No. 199) ;

In re The Interoceanic Ry. of Mexico, Ltd., [1931-1932] Ann. Dig. 199 (No. 99);

Papadopoulos v. N. V. Koninklijke Nederlandsche Stoombootmaatschappij, [1927-1928]
Ann. Dig. 414 (No. 285) ; Wirbelauer v. de Handelsvennootschap onder de firma Lippman
Rosenthal en Co., [1927-1928] Ann. Dig. 59 (No. 36) ; High Treason (Treaty of Versailles

in Germany) Case, [1927-1928] Ann. Dig. 11 (No. 5).
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monist doctrine. Switzerland has a similar attitude towards customary-
law.197 Treaties, if self-executing, bind individuals directly,198 and over

ride cantonal laws199 and previous federal laws.200 Mexico allows to

treaties the force of law under article 133 of the Constitution, provided
they conform with the Constitution.201 Luxembourg allows that a treaty
is superior to subsequent legislation,202 and follows the English doctrine
on the unity of international law and municipal law.203 Austria applied
the principle of treaty supremacy to invalidate Soviet decisions seizing
private property in violation of the Hague Conventions.204 In 1950
the Austrian Supreme Court in the Dralle case205 delivered an important
decision abandoning, after an exhaustive survey of the views of other

countries, the rule that a foreign sovereign is immune in international
law in respect to acts jure gestionis as well as acts jure imperii. The
decision has since been followed in Germany.206 Treaties must be pub
lished, but if they involve changes in municipal law they must be legis
lated upon as well.207 The rule lex posterior derogat legi priori prevails.208

Conclusion

From this brief survey it may be suggested that the harmonization
doctrine prevails in civil law systems,209 as well as in the Anglo-American.

197 K. k. Oesterreichisch.es Finanzministerium v. Dreyfus, Bundesgericht, March 13, 1918,
44(1) B.G.E. 49 (Swit.).

198 Thurgau v. Lang, [1950] Int'l L. Rep. 306 (No. 94) ; In re Lepeschkin, [1923-1924]
Ann. Dig. 323 (No. 189).
i" Masters, International Law in National Courts 110 (1932).
200 Steenworden v. Societe des Auteurs, [1935-1937] Ann. Dig. 9 (No. 4).
201 Re Conde, [1950] Int'l L. Rep. 20 (No. 6) ; In re Vera, [1948] Ann. Dig. 328

(No. 114).
202 Dieudonne v. Administration des Contributions, [1951] Int'l L. Rep. 11 (No. 5) ;

Huberty v. Public Prosecutor, [1950] Int'l L. Rep. 9 (No. 3).
203 Custodian of Enemy Property v. Entinger, [1949] Ann. Dig. 3 (No. 2).
204 Austrian Treasury v. Auer, [1947] Ann. Dig. 276 (No. 125). See generally Seidl-

Hohenveldern, Relation of International Law to Internal Law in Austria, 49 Am. J. Int'l
L. 451 (1955).

205 Dralle v. Republic of Czechoslovakia, [1950] Int'l L. Rep. 155 (No. 41).
206 Republic of Latvia Case, [1955] Int'l L. Rep. 230.
207 Irresberger v. Republic of Austria, [1953] Int'l L. Rep. 433; Kadecka v. Government

(Landesregierung) of Lower Austria, [1919-1922] Ann. Dig. 213 (No. 145).
208 Backer v. Austria Fed. Treasury, [1951] Int'l L. Rep. 698 (No. 218).
209 For Argentina, see Montero v. Fernandez, [1938-1940] Ann. Dig. 472 (No. 188) ;

Belgium: Marriage Contract Case, 32 Clunet 416 (1905) ; Schieble v. Procurator-General
of Brussels, [1925-1926] Ann. Dig. 8 (No. 6) ; Belgian State v. Leroy, [1955] Int'l L. Rep.
614; Lesec v. Luykfassel, [1919-1942 Supp.] Ann. Dig. 10 (No. 4) ; Martin v. Keyaerts
[1919-1922] Ann. Dig. 437 (No. 302) ; Brazil: Federal Gov't v. Companhia de Radio
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So far, academic theory has not reacted significantly to the altered
emphasis on international law in the courts in the post World War II
period. The dualist explanation of the relationship between international
law and municipal law has to a considerable extent been abandoned in
the courts, yet the writers have not indicated marked interest in the
trend. Perhaps this is due to a general discrediting of theory that ap
pears to have accompanied the wider diffusion of the analytical tech
nique in modern international law scholarship. The fact has gone un

noticed that a large number of new States have come into being with
attitudes towards the question of the relationship between international
law and municipal law markedly different from those prevailing in con

tinental legal systems in the nineteenth century. Philosophically these
new States are uncommitted, and the opportunity now exists to exploit
their pious deference to the idea of a world ruled by law by some

theoretical encouragement of the thesis of the basic unity of international
law and municipal law. To this thesis, in some degree or other, a large
number of States are now constitutionally committed, as the accompany
ing survey indicates.
Unhappily the academic disinterest in the theoretical issues raised by

such constitutional provisions has permitted doctrinal discrepancy to

pass unobserved. One of the most fertile fields of current international
law controversy is that of nationalization of alien investment. Often

enough the investor has no means of ensuring international law protection
of his interest save through action taken in foreign municipal courts

to dispute the title of the expropriating sovereign. If that sovereign has
sold the nationalized assets to private individuals, who have brought
them within the jurisdiction of the courts of third States, the deprived
owner can be met with only one defense, viz., that the assets were

validly transferred to the expropriating sovereign in virtue of its own

internal law. The plaintiff will then be constrained to argue that that

International do Brasil, [1953] Int'l L. Rep. 1; Cuba: Edelstein v. Administration General
del Estado, [1929-1930] Ann. Dig. 336 (No. 219) ; Czechoslovakia: Imperial Estates

Case, [1938-1940] Ann. Dig. 464 (No. 185) ; Czechoslovak Agrarian Reform (Swiss
Subjects) Case, [1925-1926] Ann. Dig. 6 (No. 5) ; Greece: Societe Regie v. Greek Gov't,
[1931-1932] Ann. Dig. 11 (No. 4); Guatemala: Tabacalera National, S.A. v. Administrator

of Customs, [1955] Int'l L. Rep. 617; Hungary: See Arato, Hungarian Jurisprudence
Relating to the Application of International Law by National Courts, 43 Am. J. Int'l L.
536 (1949) ; Poland: Laubetz v. Minister of Religious Cults and Pub. Instruction, [1933-
1934] Ann. Dig. 14 (No. 5) ; Landesversicherungsanstalt Schlesien v. Rybnickie Gwarectwo

Weglowe, [1929-1930] Ann. Dig. 345 (No. 233) ; Vaterlandischen Frauenverein in

Odolan6w v. Evangelical Parish in Odolanow, [1927-1928] Ann. Dig. 409 (No. 282);
Yugoslavia: Court of Cassation of Yugo-Slavia, [1925-1926] Ann. Dig. 346 (No. 262).
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internal law, being in conflict with the international law relating to

protection of alien rights, should not be given effect in the courts of
third States. The question has arisen in this form in the past twenty
years in the courts of Holland, France, Italy, Japan and Great Britain.
With very few exceptions these have applied their own internal con

flict of laws rules for the solution of the problem, and have regarded the
international law rules as irrelevant. This is a fundamentally dualist

technique employed in the process of recognition of foreign law, which
seems to be inconsistent with the trend towards abandonment of that

technique in the solution of problems of the interaction of international
law and internal law in other matters.210 The inconsistency has not

been commented on by the writers, who to a remarkable extent have
accepted the dualist approach to the recognition of foreign laws violative
of international law without noticeable disquiet. True, there may be
strong political pressure in the direction of upholding the expropriation
of alien property, yet a political explanation of a doctrinal lapse in the
judicial process has never been excused. Why is it excused in this
matter? Mainly because contemporary international lawyers tend to
lack the philosophical conviction that enabled their predecessors to re

flect upon their discipline at a sufficiently high level of abstraction. The
problem discussed in this paper has received little attention for some

time, yet these few concluding remarks will indicate that it is funda
mental to the orderly working of international, and also of national,
institutions.

210 Falk, International Jurisdiction: Horizontal and Vertical Conceptions of Legal
Order, 32 Temp. L.Q. 295 (1959).



EXECUTIVE PRIVILEGE AND THE COURT'S RIGHT
TO KNOW�DISCOVERY AGAINST THE UNITED

STATES IN CIVIL ACTIONS IN FEDERAL
DISTRICT COURTS

T. D. Tatjbenecx* and John J. Sexton**

Proceeding upon the basic theory that the courts have a right to every
man's evidence, the authors examine carefully that area of privilege often
invoked by the executive branch of the Government to avoid disclosure
of state secrets or other material of a confidential nature. This examination
includes a discussion of the nature of executive privilege, a consideration
of the problems involved in disposing of such a claim, and an evaluation
of the evidentiary consequences which may be visited upon the Executive.

Introduction

The United States, or one of its officers or agencies, is a party to one-

third of the civil actions in the federal district courts.1 If the private
party to such an action resorts to discovery in preparation for trial, he
may well encounter opposition. Some of the objections made by the
Executive2 will be familiar to the private litigant, e.g., "work product of
the lawyer,"3 but other objections will be based upon the fact that the
executive branch of the United States Government is involved. Familiar

objections, such as work product, may take on a special flavor for the
same reason. It is now axiomatic that "the Government as a litigant is,
of course, subject to the rules of discovery."4 Although the Executive

* Office of the Secretary, Treasury Department, Washington, D.C.; A.B., Princeton Uni

versity, LL.B., Harvard University; Member of the Bar of the State of Missouri; formerly
Trial Attorney and Chief, Litigation Control Unit, Tax Division, Department of Justice,
Washington, D.C. The views expressed herein do not necessarily represent those of the

Treasury Department.
** Associate, Berge, Fox & Arent, Washington, D.C; A.B., LL.B., Harvard University;

Member of the Bars of the District of Columbia and the Commonwealth of Massachusetts;

formerly Trial Attorney, Tax Division, Department of Justice, Washington, D.C.
1 The 1959 Annual Report of the Director of the Administrative Office of the United

States Courts shows that out of a total of 57,800 civil cases filed in the United States

district courts during the fiscal year 1959, the United States was a party to 20,355, or

slightly over 35%. Of these, the United States was plaintiff in 15,039 and defendant in

5,316.
2 The term "Executive" is used herein instead of the more usual form "Government"

to distinguish the Executive from the Judiciary.
3 Hickman v. Taylor, 329 U.S. 495 (1947).
4 United States v. Procter & Gamble Co., 356 U.S. 677, 681 (1958).
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occasionally contests the point,5 the proposition has never been seriously
questioned. However, this axiom merely invites, without answering, the
question of the reach of the rules into the executive branch.
This article is concerned with the nature of objections to discovery

advanced by the Executive in civil actions in federal district courts to

which the Executive is a party and the methods and principles by which
the district courts should judge such objections under the Federal Rules
of Civil Procedure. While the problems treated herein arise occasionally
in state courts, our treatment is limited to civil actions in federal dis
trict courts. Consequently, the Federal Rules of Civil Procedure and the

substantially similar Admiralty Rules are in the forefront, and the rules
of criminal cases are relevant only by analogy. Discovery in the Court
of Claims6 is likewise collateral to the main theme. Finally, this article
does not deal with attempts by the Executive to refuse disclosure to the
press, to Congress, or to the public.
Resort to one or more of the discovery devices provided by Rules

26 through 37 in any civil action can give rise to issues which the Rules
themselves do not completely answer, so that certain general considera
tions should be kept in mind. A root principle of Anglo-American juris
prudence is that courts are entitled to, and may compel under penalty
of contempt, all relevant evidence any person may have, whether oral
or written. However, this principle has as exceptions the various privi
leges from testimonial compulsion which have developed for policy
reasons. The Supreme Court has noted:
Certain exemptions from attending or, having attended, giving testimony are

recognized by all courts. But every such exemption is grounded in a substan
tial individual interest which has been found, through centuries of experience,
to outweigh the public interest in the search for the truth. Dean Wigmore
stated the proposition thus: "For more than three centuries it has now been
recognized as a fundamental maxim that the public (in the words sanctioned
by Lord Hardwicke) has a right to every man's evidence. When we come to
examine the various claims of exemption, we start with the primary assump
tion that there is a general duty to give what testimony one is capable of
giving, and that any exemptions which may exist are distinctly exceptional,
being so many derogations from a positive rule."7

Dean Wigmore further states:
When the course of justice requires the investigation of the truth, no man has

8 E.g., Fay v. United States, 22 F.R.D. 28 (E.D.N.Y. 1958).
6 28 U.S.C. � 2507(a) (1958). But see Kaiser Aluminum & Chem. Corp. v. United States,

157 F. Supp. 939 (Ct. CI. 1958).
7 United States v. Bryan, 339 U.S. 323, 331 (1950), quoting from 8 Wigmore, Evidence,

� 2192 (3d ed. 1940).
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any knowledge that is rightly private. All that society can fairly be expected
to concede is that it will not exact this knowledge when necessity does not
demand it, or when the benefit gained by exacting it would in general be less
valuable than the disadvantage caused; and the various privileges are merely
attempts to define the situations in which, by experience, the exaction would
be unnecessary or disadvantageous. The duty runs on throughout and does not

abate; it is merely sometimes not insisted upon.

On the other hand, if this duty exists for the individual to society, so also
he may fairly demand that society, so far as the exaction of it is concerned,
shall make the duty as little onerous as possible. He may demand that the
compulsion be relaxed so far as it is not indispensable for the ascertainment
of truth.8

When such a privilege is recognized at trial, the court chooses to

ignore potential evidence affecting the merits of the controversy because
the root principle should yield to a private interest in nondisclosure.
Although generally the court's right to know prevails, a substantial
number of situations may be found in which the competing claim of

privacy prevails.
A similar principle with corresponding exceptions is already well

recognized in the area of discovery. While it is a root principle of the
Rules that a party is entitled to seek and to obtain all information which
is relevant to the issues in the case, whether or not it constitutes poten
tial evidence, there are many limits to discovery resulting from recogni
tion of interests in privacy. For example, the Supreme Court recently
ruled that the United States, as plaintiff in a civil antitrust case, should
not have been required to disclose a relevant grand-jury transcript be
cause the policy in favor of secrecy for the deliberations of grand jurors
outweighed the defendants' need for the transcript.9 It should be kept
in mind that Hickman v. Taylor,10 in which appears oft-quoted language
which extols and broadly defines the scope of discovery under the Rules,
held that disclosure was improper because of the policy reasons favoring
privacy for the work product of the lawyer. " [A] common law trial is

and always should be an adversary proceeding. Discovery was hardly
8 8 Wigmore, op. cit. supra note 7, � 2192.
9 United States v. Procter & Gamble Co., 356 U.S. 677 (1958) ; accord, United States v.

General Motors Corp., 15 F.R.D. 486 (D. Del. 1954). The Court in Procter & Gamble left

open the possibility that disclosure of parts of the transcript might be ordered in the

future if defendants made a stronger showing of need. Cf. United States v. Socony-Vacuum

Oil Co., 310 U.S. 150 (1940) ; United States v. Radio Corp. of America, 21 F.R.D. 103

(E.D. Pa. 1957). This possibility was virtually closed in the following term. Pittsburgh
Plate Glass Co. v. United States, 360 U.S. 395 (1959). But see cases 47 and 48, appendix.
io 329 U.S. 495 (1947).
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intended to enable a learned profession to perform its functions either
without wits or on wits borrowed from the adversary."11
Discovery is not an end in itself but merely a means to various ends:

supplementing the pleadings in defining issues, aiding a party's trial

preparation, reducing surprise, and expediting the actual trial. The

exchange of information before trial should be governed by consideration
of these ends and by a desire to avoid abusing the privilege of discovery.
While discovery is vital to most cases, it does not necessarily follow that
total discovery is appropriate to these broad but limited ends. In any
dispute the need of one party or of the court to know should be balanced

against the other party's claim to privacy.
This article will first discuss the grounds of opposition to discovery

which may be interposed by the Executive. Then the procedure by
which the issue is resolved will be examined, followed by a consideration
of sanctions which may be imposed as a consequence of refusal to make

discovery.
I

Executive Privilege

The Executive may utilize any one of three major grounds to resist

discovery. First, it may rely upon contentions which any similarly
situated private party might make. Second, it may assert its own unique
position as the Executive by claiming what may be termed "executive

privilege." Third, it may interpose an objection available to any private
party while seeking to give it a special significance because interposed by
the Executive.
A claim of executive privilege is an assertion by one co-equal branch

of the Government that disclosure will injure its vital interests to such
an extent that another co-equal branch of the Government should not

require disclosure. As is the case with any claim of privilege from testi
monial compulsion, the resolution of the issue requires a conscious
balancing of the asserted injury to the Executive against the need to
know of the court and of the private party who seeks discovery. The
Executive has consistently rooted its claims of privilege in the doctrine
of separation of powers.12 Similar questions arise with regard to the

11 Id. at 516 (concurring opinion).
12 40 Ops. Att'y Gen. 45 (1941) ; 25 Ops. Att'y Gen. 326 (1905) ; 20 Ops. Att'y Gen.

557 (1893) ; 16 Ops. Att'y Gen. 24 (1878) ; 15 Ops. Att'y Gen. 415 (1877) ; 15 Ops. Att'y
Gen. 378 (1877) ; 13 Ops. Att'y Gen. 539 (1871) ; Directive of President Truman, 13 Fed.
Reg. 1359 (1948) ; Letter from President Eisenhower to the Secretary of Defense, May 17,
1954, in Hearings on S. 921 Before the Subcommittee on Constitutional Rights of the
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privilege of a court not to answer a legislative inquiry respecting its
judicial proceedings13 and the privilege of a legislator not to answer in a

judicial proceeding questions respecting his voting record.14 The issue
ultimately involves great questions which go to the heart of our constitu
tional system. Consequently, a court should not rule on a claim of execu
tive privilege unless the issue is squarely presented. Those objections to

discovery offered by the Executive which can be resolved on grounds
other than that of executive privilege should first be considered.
When a private party moves under Rule 34 to require the Executive

to produce documents for inspection and copying, the Executive may,
as may any party, object on the ground that the requirements of Rule
34 have not been met because (1) the documents have not been "desig
nated"; (2) the documents are not in the possession, custody or control
of the Executive or of the officer against whom discovery is sought; or

(3) the movant has failed to show "good cause."
Although the requirement of designation has been all but read out

of Rule 34, it still should have vitality where the movant seeks a blanket
discovery order encompassing a myriad of documents. Blanket dis

covery orders unfairly encourage lazy discovery and may keep the court
from focusing its attention on the precise nature of the claim of privacy
asserted.15 Requiring a movant to designate the documents he seeks not

only adheres to the literal terms of the Rules but also aids the court in

seeing precisely what issue is presented, particularly whether a head-on
clash with the Executive is really involved.
On the other hand, the private party may well say that he has no way

of knowing precisely what the Executive has; that if the Executive
wishes to defend nondisclosure of particular information, the burden
should be on the Executive both to specify the information and the
reasons why the information should not be disclosed. This position is

supported both by the general policy of disclosure under the Rules and

particularly by Rule 30(b), which permits the Executive to move for a

protective order limiting discovery if it feels the request is too broad.
If the material sought is not in the possession, custody or control of

the Executive or of any of its officers, discovery obviously will not suc

ceed. Furthermore, several courts have sustained opposition to dis-

Senate Committee on the Judiciary, 85th Cong., 2d Sess. 271 (1958) ; cf. 11 Ops. Att'y Gen.

137 (1865); O'Reilly, Discovery Against the United States: A New Aspect of Sovereign

Immunity?, 21 N.C.L. Rev. 1 (1942).
13 Statement Of The Judges, 14 F.R.D. 335 (N.D. Cal. 1953).
" Smith v. Crown Publishers, Inc., 14 F.R.D. 514 (S.D.N.Y. 1953).
is Overby v. United States Fid. & Guar. Co., 224 F.2d 158 (5th Cir. 1955).
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covery made by one executive officer who was a party on the ground
that another executive officer who was not a party had custody of the

documents.16 It would appear that such a holding is not consistent with

the spirit of the Rules. The United States is the real party in interest
and should be so treated. Indeed, the Rules themselves identify officers
and agencies with the United States.17
The requirement in Rule 34 of a showing of "good cause" requires

an explicit weighing by the court of necessity shown by the movant

against inconvenience shown by the other side. This process is rather
similar to the weighing by the court of the need to know of the movant

or of the court when faced with a claim of privilege. For this reason,

opposition to discovery is often interchangeably based upon executive

privilege or lack of good cause. For example, in United States v. Procter
& Gamble Co.,18 the Executive was directed by the district court to
furnish plaintiffs in a civil antitrust suit the entire transcript of a

criminal grand-jury proceeding being used by the Executive in the civil
suit. The Attorney General, alleging personal consideration of the

matter, filed a formal claim of privilege which was rejected by the dis
trict court, and the complaint of the United States was dismissed for
refusal to make discovery. Although the Department of Justice relied
on the privilege issue in its jurisdictional statement in the Supreme
Court, the issue was omitted from its brief on the merits; presumably,
the Department of Justice realized, albeit tardily, that the transcript
was "not the property of the Government's attorneys, agents, or in

vestigators."19 The Supreme Court reversed the district court, in the
view that the defendants had made an insufficient showing of need to
counterbalance the strong, traditional policy of secrecy of grand-jury
proceedings. "This 'indispensable secrecy of grand jury proceedings'
. . . must not be broken except where there is a compelling necessity.
There are instances when that need will outweigh the countervailing
policy. But they must be shown with particularity. No such showing
was made here."20
Rule 26 which governs all discovery21 authorizes discovery of matter
16 United States v. Bethlehem Steel Corp., 21 F.R.D. 568 (S.D.N.Y. 1958) ; Kelleher v.

United States, 88 F. Supp. 138 (S.D.N.Y. 1950) ; Cogdill v. TVA, 7 F.R.D. 411 (E.D. Tenn.
1947).

17 Fed. R. Civ. P. 4(d), 12(a), 54(d), 55(e), 62(e), 73(a) and 81(f); cf. United States
v. Weinblatt, 11 F.R.D. 398 (E.D.N.Y. 1951).

18 19 F.R.D. 122, 19 F.R.D. 247 (D.N.J. 1956), rev'd, 356 U.S. 677 (1958).
19 356 U.S. at 684-85 (concurring opinion).
20 Id. at 682.
21 Depositions, interrogatories under Rule 33, and motions to produce under Rule 34 are
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which is (1) "relevant" and (2) "not privileged." Like the require
ment of designation in Rule 34, the requirement of relevance has vir
tually been read out of the Rules. The exemption for privileged matter
is the only significant objection to discovery provided by Rule 26.
The leading authority on the matter of privilege is Hickman v. Tay

lor22 in which the Supreme Court, although explicitly declining to base
its decision on privilege, in substance created a privilege for "the work-
product of the lawyer."23 Production was sought of papers prepared by
opposing counsel which reflected his conversations with potential wit
nesses. Counsel was jailed for his refusal to produce them for the court's
inspection.24 The United States Court of Appeals for the Third Circuit
reversed.25 The Supreme Court affirmed although it expressly endorsed
"broad and liberal treatment" of the discovery rules.26 "No longer can

the time-honored cry of 'fishing expedition' serve to preclude a party
from inquiring into the facts underlying his opponent's case."27
Free and full development of the issues and facts before trial was

forced to yield to the "policy underlying the privacy of the attorney's
professional activities."28 Even exercise of the trial court's traditional
power of inspecting potential evidence was deemed an "unwarranted
inquiry."29 By weighing both sides, and by limiting discovery where
there were cogent reasons for nondisclosure, the Court set the pattern
to be followed in subsequent cases.30 The Court relied on the fact that

expressly governed by Rule 26(b). Requests for admission under Rule 36, though not

expressly governed by Rule 26(b), likewise contain the same limitations. Examination of

persons under Rule 35, never having been an issue in a reported case involving the Execu

tive, is omitted from this discussion.
22 329 U.S. 495 (1947). See generally Tolman, Discovery Under the Federal Rules:

Production of Documents and the Work Product of the Lawyer, 58 Colum. L. Rev. 498

(1958).
23 As to the sanctity recognized for the work product of the lawyer, see generally 4

Moore, Federal Practice fl 26.23 (2d ed. 1950). While different from the attorney-client
privilege, this privilege has roots in principles of evidence. See generally 8 Wigmore, Evi
dence �� 2285, 2368-79 (3d ed. 1940).
2* 4 F.R.D. 479 (E.D. Pa. 1945).
25 153 F.2d 212 (3d Cir. 1945). The decision of the court of appeals, like that of the

district court, was a unanimous opinion of the court en banc.
28 329 U.S. 495, 507 (1947).
27 Ibid. (Emphasis added.)
28 Id. at 513.
29 Id. at 510.
30 See e.g., the cases involving the common-law privilege for trade secrets. Glick v.

McKesson & Robbins, Inc., 10 F.R.D. 477 (W.D. Mo. 1950) ; Marshwood Co. v. Jamie
Mills, Inc., 10 F.R.D. 386 (N.D. Ohio 1950) ; Cities Service Oil Co. v. Celanese Corp.
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neither hardship nor injustice was shown, and suggested more orderly
discovery as an alternative: "Denial of production of this nature does
not mean that any material, non-privileged facts can be hidden from the

petitioner in this case. He need not be unduly hindered in the prepara
tion of his case, in the discovery of facts or in anticipation of his op
ponents' position."31
Before discussing executive privilege itself, two situations in which

privilege is often discussed but executive privilege does not exist must
be distinguished. First, in private litigation parties often resist dis

covery of documents or facts about themselves on the ground of privilege
where the information is in the hands of the Executive.32 While execu

tive privilege can be claimed in private litigation,33 it can be asserted
only by the Executive. Indeed, as the Supreme Court ruled in United

of America, 10 F.R.D. 458 (D. Del. 1950) ; Schoenfeld, Deposition-Discovery Rules
re Trade Secrets, 10 F.R.D. 493 (1951). Compare the privilege for business records,
American Oil Co. v. Pennsylvania Petroleum Prods. Co., 23 F.R.D. 680 (D.R.I. 1959) ;
Buscher v. United Shoe Mach. Corp., 23 F.R.D. 183 (S.D.N.Y. 1958) ; Swoboda v. Carton

Finishers, Inc., 6 F.R.D. 600 (N.D. 111. 1946).
31 329 U.S. 495, 513 (1947). (Emphasis added.)
32 See, e.g., Rubenstein v. Kleven, 21 F.R.D. 183 (D. Mass. 1957) ; Tollefson v. Phillips,

16 F.R.D. 348 (D. Mass. 1954); Mullen v. Mullen, 14 F.R.D. 142 (D. Alaska 1953);
Nola Elec, Inc. v. Reilly, 11 F.R.D. 103 (S.D.N.Y. 1950). Contra, Austin v. Aluminum Co.
of America, 15 F.R.D. 490 (E.D. Tenn. 1954) ; Elmer v. Draper, 11 F.R.D. 333 (E.D.N.Y.
1951) ; O'Connell v. Olsen & Ugelstadt, 10 F.R.D. 142 (N.D. Ohio 1949) ; cf. McGlothan v.

Pennsylvania R.R., 170 F.2d 121 (3d Or. 1948) (papers filed with Veterans' Administration
disclosed); Morris v. Atchison, T. & S.F. Ry., 21 F.R.D. 155 (W.D. Mo. 1957) (Post
Office records disclosed) ; Ross v. Cities Service Gas Co., 21 F.R.D. 34 (W.D. Mo. 1957)
(papers filed with Veterans' Administration disclosed) ; Kaiser-Frazer Corp. v. Otis & Co.,
11 F.R.D. 50 (S.D.N.Y. 1951) (subpoena duces tecum of SEC employees ordered) ; Tansey
v. Transcontinental & W. Air, Inc., 97 F. Supp. 458 (D.D.C. 1949) (reports to CAB
disclosed) ; Federal Sav. & Loan Ins. Corp. v. First Nat'l Bank, 3 F.R.D. 487 (W.D. Mo.
1944). There is an interesting corollary to this availability of personal papers dedicated to
a public purpose. The Executive can obtain them in certain circumstances for use against
the private party. See United States v. Fishman, 15 F.R.D. 151 (S.D.N.Y. 1953). It can
also use them for its own purposes, even if the papers are thereby made public. See Utah
Fuel Co. v. National Bituminous Coal Comm'n, 306 U.S. 56 (1939) ; Bank of America
Nat'l Trust & Sav. Ass'n v. Douglas, 70 App. D.C. 221, 105 F.2d 100 (1939). Completeconsideration of these propositions is beyond the scope of this article.

33 E.g., where the Executive appears to assert its interest in nondisclosure of information
in private hands. Jackson v. Allen Indus., Inc., 250 F.2d 629 (6th Cir. 1958) ; Overby v
United States Fid. & Guar. Co., 224 F.2d 158 (Sth Cir. 1955) ; Castellano v. Pennsylvania-Reading Seashore Lines, 15 F.R.D. 276 (E.D. Pa. 1953); Fowkes v. Dravo Corp., 5 FRD
51 (ED. Pa. 1945); Pollen v. Ford Instrument Co., 26 F. Supp. 583 (ED NY 1939)-Firth Sterling Steel Co. v. Bethlehem Steel Co., 199 Fed. 353 (ED Pa 1912)
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States v. Reynolds:34 "There must be a formal claim of privilege, lodged
by the head of the department which has control over the matter, after
actual personal consideration by that officer."35 Absent an interest of,
and claim by, the Executive, no executive privilege is involved. Sur
prisingly, the Executive often seems unfamiliar with this requirement.
The appendix to this article lists all cases which have turned on a claim
of executive privilege. The few cases where a formal claim was made,
usually belatedly, by the agency head concerned are listed in part A of
the appendix. Yet none of the cases listed in part B in which the claim
was otherwise made, e.g., asserted by counsel, turned on the insufficiency
of the claim.

The second situation in which privilege is often discussed but execu
tive privilege does not arise involves a refusal by a subordinate official
of the Executive to answer questions pertaining to his work or to pro
duce official documents. Such refusal, often asserted on the ground of

privilege, is usually based upon agency housekeeping regulations36
which reserve all discretion in such matters to the head of the agency.
The subordinate is supported by a clear line of cases holding that he
cannot be compelled to disclose matters which he is forbidden by proper

34 345 U.S. 1 (1953).
35 Id. at 7-8; cf. United States v. Procter & Gamble Co., 2 Fed. Rules Serv. 2d 33.333,

Case 3 (D.N.J. June 9, 1959).
36 Such regulations are normally promulgated pursuant to Rev. Stat. � 161 (1875),

5 U.S.C. � 22 (1958). This statute formerly provided:
The head of each department is authorized to prescribe regulations, not inconsistent
with law, for the government of bis department, the conduct of its officers and clerks,
the distribution and performance of its business, and the custody, use and preservation
of the records, papers and property appertaining to it.

Over strong objections by the Attorney General, Congress, by a wide bipartisan majority,
amended this statute in 1958 by adding the following sentence: "This section does not

authorize withholding information from the public or limiting the availability of records

to the public." 72 Stat. 547, 5 U.S.C. � 22 (1958). This "mere housekeeping statute,"

Berger & Krash, Government Immunity from Discovery, 59 Yale L.J. 1451, 1460 (1950),
pertains only to "departments," but similar authority is given to most independent agencies
in their enabling acts�e.g., the Interstate Commerce Commission, 63 Stat. 486, 487 (1949),
49 U.S.C. �� 20, 320(f) (1958). The authority expressed in such provisions may inhere

in any department or agency head, so that the statutes may simply underscore discretion

which rests with the heads rather than their subordinates. Former subordinates are beyond
such restrictions, but are subject to principles of agency law. See, e.g., United States v.

Chadwick, 76 F. Supp. 919 (N.D. Ala. 1948). It is now the position of the administration

that the amendment is a virtual nullity. Rogers, Constitutional Law: The Papers of the

Executive Branch, 44 A.B.A.J. 941 (1958); N.Y. Times, Aug.v13, 1958, p. IS, col. 1. For

contrary views, see Hennings, The People's Right to Know, 45 A.B.A.J. 667 (1959);

Mitchell, Government Secrecy in Theory and Practice, 58 Colum. L. Rev. 199 (1958).
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rules to reveal.37 Executive privilege must be claimed by the head of
the agency; manifestly, when such a claim is made, any reservations of
discretion from his subordinates are irrelevant. Conversely, executive

privilege is not involved when the subordinate is relying on such house
keeping regulations.
Although the Executive frequently relies on the housekeeping statute

as support for executive privilege, that statute has never furnished a

sound basis therefor. It grants authority to regulate, inter aim, custody
within agencies. While its relevance to restrictions imposed upon subor
dinates by an agency head is clear, nevertheless the statute was never

intended to control disclosure by the agency head upon an order issued
as part of a court proceeding. The aim of the statute, as well as that
of regulations and practices which implement or complement it, is to
define the discretion of agency heads and subordinates with respect to
documents and other material handled by the agency. Neither the
statute nor the regulations say whether, or to what extent, that discretion
is modified by a judicial desire to peer over the shoulder of the agency
head. Indeed, in providing for custody "not inconsistent with law," the
statute leaves open the possibility of disclosure upon court order as

some of the cases have recognized.38 A similar criminal provision39
was read in this way by the Supreme Court in sustaining a Tax Court
order for disclosure. The Court stated that the section "cannot be
deemed to forbid disclosure made in obedience to process lawfully issued
in a judicial or quasi-judicial proceeding."40 When Congress has in
tended to prevent discovery even in the face of a court order, it has so

provided.41
37 See, e.g., United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951) ; Boske v. Comin-

gore, 177 U.S. 459 (1900) ; Appeal of SEC, 226 F.2d 501 (6th Cir. 1955) ; cf. United States
v. Morgan, 313 U.S. 409, 418-19 n.3 (1941) ; Universal Airline, Inc. v. Eastern Airlines, Inc.,
88 U.S. App. D.C. 219, 188 F.2d 993 (1951). For a detailed discussion, see Timbers &
Cohen, Demands of Litigants for Governmental Information, 18 U. Pitt. L. Rev. 687, 689-
700 (1957).

38 E.g., Frazier v. Phinney, 24 F.R.D. 406 (S.D. Tex. 1959) ; United States v. Kohler
Co., 9 F.R.D. 289 (E.D. Pa. 1949).

39 18 U.S.C. � 1905 (1958).
*� Blair v. Oesterlein Mach. Co., 275 U.S. 220, 227 (1927) (no privilege was claimed).

See also Shippen v. Commissioner, 60-1 U.S. Tax Cas. f 9223 (Sth Cir. Jan. 20, 1960)
(semble); Powhatan Mining Co. v. Ickes, 118 F.2d 105 (6th Cir. 1941) (semble). But
see O'Dwyer v. Commissioner, 266 F.2d 575 (4th Cir. 1959) ; Starr v. Commissioner, 226
F.2d 721 (2d Cir. 1955).
41 See, e.g., 60 Stat. 238 (1946), 5 U.S.C. � 1002 (1958) (records of administrative

agencies generally) ; 28 U.S.C. � 2507(a) (1958) (records of Court of Claims). See also Spe-
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The previous discussion has been concerned primarily with an ex

amination of those grounds which the Executive or a private party mayutilize in opposition to discovery. Two instances in which the Executive
may be involved with an assertion of privilege not amounting to executive
privilege have also been mentioned. The subsequent discussion will be
devoted to claims of privilege which may be interposed by the Executive
alone and which are termed "executive privilege." This narrow form of
privilege is properly an issue only where the head of a governmental unit
asserts that the Executive may litigate without disclosing information
and bases his assertion on the uniqueness of the Executive.
As to three categories of information which the Executive may seek

to withhold when it is a party42 and asserts an interest in nondisclosure,
the courts have approved nondisclosure without exacting a price from
the Executive: state secrets,43 identity of informers,44 and grand-jury
records.45 But the governing principles and their application to other
types of information are not clear. Executive privilege is seldom correctly
claimed by the Executive and often blurs into an objection to good
cause; it is claimed and disposed of with infrequent attention to the real
issue and with little regard to principle. This confusion has been abetted
by the dearth of decisions prior to the Rules and of appellate decisions
under the Rules.46 Several appellate decisions have passed upon what

cial Government Information Subcomm., House Comm. on Government Operations, 85th

Cong., 2d Sess., Compilation of Statutes Authorizing the Withholding, Restricting, or Limit
ing the Availability of Government Information and Records (Tentative) (Comm. Print

1958).
42 Excluded are cases in which the Executive is not a party because such cases (see

cases cited, note 33 supra and note 69 infra) raise a number of side issues (e.g., the con

tempt power of the Judiciary as against the Executive) and distract attention from the

principal issue: the extent to which the Executive may litigate while refusing to make full

disclosure of information sought by the party opponent.
43 United States v. Reynolds, 345 U.S. 1 (1953) ; Totten v. United States, 92 U.S. 105

(1875).
44 Scher v. United States, 305 U.S. 251 (1938) ; cf. Roviaro v. United States, 353 U.S.

53 (1957).
45 United States v. Pittsburgh Plate Glass Co., 360 U.S. 395 (1959); United States v.

Procter & Gamble Co., 356 U.S. 677 (1958).
46 In discussing executive privilege in the first edition of bis treatise, Professor Moore

cites only English precedents and a practice reported in the District of Columbia to be

based on the statutory privilege which applies in the Court of Claims. 2 Moore, Federal
Practice � 34.05, note 1 (1938). Only five appellate decisions are included in the appendix
to the present article. In two, Nos. 1(c) and 10, there were alternate, nonprivilege grounds
for the rulings respecting nondisclosure; in a third, No. 3(a), the court discussed the privilege
issue but dismissed the appeal as premature; accord, United States v. Woodbury, 263 F.2d
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might be called discovery against the Executive without discussing
executive privilege.47
The leading authority in the area of executive privilege is United

States v. Reynolds,** a tort action against the United States by the

widows of three persons killed in the crash of an Air Force plane. Plain

tiffs moved under Rule 34 to require the Air Force to produce its official
accident report and statements taken from the three surviving crew

members. The plane was testing secret electronic equipment, and the
Air Force claimed privilege, relying both on agency housekeeping regu
lations and on military secrecy. The Air Force offered to produce the
survivors for examination by plaintiffs; the survivors would be allowed
to refresh their memories from any statement they made to the Air
Force and to testify to all matters not of a classified nature.

The district court49 rejected the claim based upon the housekeeping
regulations on the ground that the United States had waived this ob

jection by consenting to suit by means of the Federal Tort Claims Act.50
With respect to the claim of military secrecy, the Air Force was directed
to produce the documents in order that the court might determine
whether they contained privileged matter. When the Air Force declined,
the court entered an order that the facts on the issue of negligence be
taken as established in plaintiffs' favor.51 After a hearing to determine

damages, judgment was entered for plaintiffs. The United States Court
of Appeals for the Third Circuit affirmed,52 holding that the Air Force
should have produced the documents for inspection by the court in
camera so that the court might determine whether the documents were

privileged. The Supreme Court reversed,53 sustaining the claim of ex-

784 (9th Cir. 1959). But see Overby v. United States Fid. & Guar. Co., 224 F.2d 158 (5th
Cir. 1955).
47 E.g., Madden v. International Organization of Masters, Mates & Pilots, Inc., 259 F.2d

297 (7th Cir. 1958) ; Roebling v. Anderson, 103 U.S. App. D.C. 237, 257 F.2d 615 (1958) ;
Bernstein v. United States, 256 F.2d 697 (10th Cir. 1958); Universal Airline, Inc. v.

Eastern Airlines, Inc., 88 U.S. App. D.C. 219, 188 F.2d 993 (1951) ; United States v. Smith,
117 F.2d 911 (9th Cir. 1941) ; cf. NLRB v. Botany Worsted Mills, Inc., 106 F.2d 263 (3d
Cir. 1939); NLRB v. Cherry Cotton Mills, 98 F.2d 444 (5th Cir. 1938); Consolidated
Water Power & Paper Co. v. Bowles, 150 F.2d 960 (Emer. Ct. App. 1945). While two
cases cited in the appendix, Nos. 6 and 25, were reversed, the appellate courts based their
decisions on grounds other than privilege.

48 345 U.S. 1 (1953).
49 Brauner v. United States, 10 F.R.D. 468 (E.D. Pa. 1950).
50 2 8 U.S.C. � 2674 (1958).
51 Fed. R. Civ. P. 37(b) (2) (i).
62 United States v. Reynolds, 192 F.2d 987 (3d Cir. 1951).
53 United States v. Reynolds, 345 U.S. 1 (1953).
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ecutive privilege for state secrets. Justices Black, Frankfurter and
Jackson dissented, without opinion, for the reasons stated in the opinion
of the court of appeals.
As noted above, Reynolds establishes the clear requirement that

executive privilege must be asserted by the head of the executive agency,
upon personal consideration. Reynolds furnishes other touchstones: the
term "privilege" in the Rules is used in an evidentiary sense; executive
privilege can totally withdraw from scrutiny information which is related
to the proceeding; the claim of privilege is itself entitled to deference;
the claim of privilege is to be weighed against the need for the informa
tion.
The law of evidence has long recognized certain kinds of executive

privilege, the best known of which is the privilege for state secrets,
which was involved in Reynolds and which was upheld by the Supreme
Court eighty-five years ago in Totten v. United States.54 There, the

Supreme Court affirmed a judgment of the Court of Claims dismiss

ing a suit on an alleged contract for secret service for the President

during the Civil War. The Court ruled that such a matter could not

be judicially examined and exposed, saying that "public policy forbids
the maintenance of any suit in a court of justice, the trial of which
would inevitably lead to the disclosure of matters which the law itself

regards as confidential."55
Wigmore, while critical of executive privilege, recognizes its exist

ence.56 He describes two distinct privileges: communications by in

formers and communications by, to, or between administrative officials.
These he joins with other testimonial privileges for confidential communi

cations, all having four conditions: the communication originates in

confidence; confidence is essential to the relationship of the communi

cants; the relationship is one to be fostered; its injury upon disclosure

outweighs any litigating benefits produced by disclosure and the general
policy of requiring relevant evidence from everyone. It has further been

recognized that:
[T]he creation of rules of nondisclosure or privilege as to information in the

hands of administrative officers was unknown to the common law, is largely if
not entirely statutory in origin, and is a modern development which seems to be

increasing as the complexities of modern life and government's relation to social

and economic matters grow.57
54 92 U.S. 105 (1875).
65 Id. at 107; see 8 Wigmore, Evidence �� 2285, 2367-79 (3d ed. 1940).
56 8 Wigmore, op. cit. supra note 55, � 2278a.
67 Annot., 165 A.L.R. 1302, 1308 (1946).
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The second touchstone in Reynolds is the immunity conferred upon

possibly relevant information�"possibly relevant" because the Reynolds
decision turned, in part, upon the remoteness of the things sought. The

opinion carefully noted: "There is nothing to suggest that the electronic

equipment, in this case, had any causal connection with the accident.

Therefore, it should be possible for respondent to adduce the essential
facts as to causation without resort to material touching upon military
secrets."58 Whether crucial or not, the thing sought might have con

stituted relevant evidence but for an exclusionary rule. Nevertheless,
the Supreme Court held that the report could not be reached by dis

covery, and it imposed no penalty as the price of secrecy.
The approach in Reynolds of permitting the withholding of informa

tion while directing the litigation to proceed, including discovery of
facts by other methods, is to be contrasted with the more extreme

approach in Totten where the Court dismissed the action. Today, this
might raise a constitutional question.59 A claim of executive privilege
itself, however, should not raise such a question. So long as the private
party can put on his own case, is apprised of the adverse claims of the

Executive,60 and has the opportunity of cross-examining witnesses for
the Executive,61 he cannot complain of secrecy on constitutional
grounds.62
The third touchstone, deference to the Executive's claim, is found in

the holding that while the trial judge properly ordered disclosure on

a preliminary showing of good cause, when the Secretary lodged his
formal claim "under circumstances indicating a reasonable possibility
that military secrets were involved, there was certainly a sufficient show
ing of privilege to cut off further demand for the document . . . ,"63
It would appear proper for a court to heed the claim in this manner

and even to defer to it in some cases. When an agency head claims
privilege, he asserts that in his opinion it would be contrary to the public
welfare for the facts or documents sought to be disclosed. Such an

assertion, with respect to information within an agency, is within the
58 345 U.S. at 11.
59 Societe Internationale v. Rogers, 357 U.S. 197 (1958). But see Hawkins v. United

States, 358 U.S. 74 (1958); Hammond Packing Co. v. Arkansas, 212 U.S. 322 (1909).
60 Morgan v. United States, 304 U.S. 1 (1938).
61 Cf. NLRB v. Adhesive Prods. Corp., 258 F.2d 403 (2d Cir. 1958).
62 Cf. United States v. Nugent, 346 U.S. 1 (1953) ; Zacher v. United States, 227 F.2d

219 (8th Cir. 1955), cert, denied, 350 U.S. 993 (1956). But see Carrow, Governmental
Nondisclosure in Judicial Proceedings, 107 U. Pa. L. Rev. 166 (1958)

63 345 U.S. at 10-11.
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competence of its chief officer and the court may give the assertion
weight without abandoning its duty to decide. While the question of
publicity is not the only one before the court in a controversy over

privilege, it is certainly an important factor, and the court should take
into consideration the opinion of the agency head.
The final touchstone in Reynolds is the approach of the Court to the

issue of disclosure. The necessity supporting the demand was weighed
against the claimed invasion of executive affairs, and a balance was

struck in favor of the Executive. The scales were thus tipped in favor
of executive privilege and at the same time, without a quid pro quo,
against disclosure. While it has been criticized,64 this balancing and the
Court's consideration of the relevance of the investigative report, of
alternative paths for trial preparation, and of the volume of other in
formation disclosed were in keeping with the measured determinations
in Hickman and Procter & Gamble.
The basic elements of executive privilege having been considered, it

is now appropriate to turn to a discussion of the application of these

principles in the federal courts, both before and since the Reynolds
decision.
Lower courts have taken four positions: a claim of executive privilege,

however made, bars discovery;65 a claim requires special steps to safe

guard the Executive;66 the realm of executive privilege does not extend
to the information in the case before the court;67 discovery may proceed
without regard to the claim.68 We exclude from this analysis cases in
which the Executive had no relevant interest or was not a party,69 in
which the court has ignored an assertion of privilege,70 in which the

privilege had a peculiar statutory basis,71 and in which the question
64 Asbill & Snell, Scope of Discovery Against the United States, 7 Vand. L. Rev. 582,

600 (1954).
65 Cases 9, 10, 12, 14, 19, 24, 28, 30, 32 and 33, appendix.
66 Cases 3(a), 5, 13, 20, 22, 23, 29, 34, 35, 40, 41 and 45, appendix.
67 Cases 2(a), 3(b), 7, 8, 11, 15, 16, 17, 25, 26, 27, 31, 42, 43, 44, 46, 47, 48, 49, 50 and

51, appendix.
68 Cases 4, 6, 18, 21, 36, 37, 38 and 39, appendix. While rejecting claims of privilege,

these cases limited or barred discovery on other grounds, except No. 6.
69 E.g., United States v. Ben Grunstein & Sons Co., 137 F. Supp. 197 (D.N.J. 1955) ;

Dormeyer Corp. v. Sunbeam Corp., 16 Fed. Rules Serv. 26b.43, Case 1 (N.D. HI. Oct. 19,

1951) ; Gray v. Bernuth, Lembcke Co., 8 F.R.D. 358 (E.D. Pa. 1948) ; cases cited note 33

supra.
TO E.g., Mitchell v. Strauss, 1 Fed. Rules Serv. 2d 34.13, Case 5 (D.R.I. Feb. 2, 1959)

(semble); McCaffrey v. United States, 13 F.R.D. 512 (S.D.N.Y. 1952).
71 E.g., Halpern v. United States, 258 F.2d 36 (2d Cir. 1958) ; United States v. Bethlehem



1960] Executive Privilege 501

presented was the propriety of an administrative proceeding.72
More interesting and helpful than the positions taken in the cases in

point are the reasoning of the lower courts and the factual contexts with
which they have been faced. One court has sustained an informal claim,
solely on the basis of housekeeping regulations73�clearly an error.

Another court has ruled against a formal claim made as to documents
furnished by the Navy to its attorney on the ground that any confidence
with respect to the documents had been waived.74 This view turns on

a technicality75 which is irrelevant to the issue, which improperly penal
izes the Executive's resort to counsel, and which undoubtedly runs afoul
of the attorney-client privilege as well as the reasoning of Hickman v.

Taylor.
Other courts have talked in terms of waiver by the Executive�as

plaintiff, by filing suit, or as defendant, by consenting to suit.76 This
is a fiction which begs the question. Institution of suit or submission to
suit would simply imply conformity with the Rules, which accord to
all parties, including the Executive, the right to claim whatever privileges
they can. While it is often suggested that the Executive should atone

Steel Corp., 21 F.R.D. S68 (S.D.N.Y. 1958) ; United States v. Five Cases, 9 F.R.D. 81 (D.
Conn. 1949), aff'd, 179 F.2d 521 (2d Cir.), cert, denied, 339 U.S. 963 (1950); United
States v. 300 Cans of Black Raspberries, 7 F.R.D. 36 (N.D. Ohio 1946) ; Federal Life Ins.
Co. v. Holod, 30 F. Supp. 713 (M.D. Pa. 1940).

72 E.g., Petition of Boeing Airplane Co., 23 F.R.D. 264 (D.D.C. 1959). Generally this
matter is governed by section 3 of the Administrative Procedure Act, 60 Stat. 238 (1946),
5 U.S.C. � 1002(c) (1958). Several cases have touched on the problems of privilege of,
or privilege before, agencies, but privilege was not actually claimed. E.g., NLRB v.

Adhesive Prods. Corp., 258 F.2d 403 (2d Cir. 1958); Communist Party of the United
States v. Subversive Activities Control Bd., 102 U.S. App. D.C. 395, 254 F.2d 314 (1958) ;
Da Silva Pereira v. Murff, 169 F. Supp. 81 (S.DJST.Y. 1958) ; United States ex rel. Lee
Kum Hoy v. Shaughnessy, 16 F.R.D. 558 (S.D.N.Y. 1955). The problems are discussed in
Berger, Discovery in Administrative Proceedings: Why Agencies Should Catch Up with
the Courts, 46 A.B.A.J. 74 (1960) ; Pike & Fischer, Discovery Against Federal Administra
tive Agencies, 56 Harv. L. Rev. 1125 (1943) ; Comment, The Use of Undisclosed Evidence
by Government Officials in Administrative and Judicial Proceedings, 45 Calif. L. Rev.
524 (1947) ; Carrow, supra note 62.

73 Walling v. Comet Carriers, Inc., 3 F.R.D. 442 (S.D.N.Y. 1944) ; cf. United States
ex rel. Bayarsky v. Brooks, 51 F. Supp. 974 (D.N.J. 1943), rev'd on other grounds, 154
F.2d 344 (3d Cir. 1946).

74 Fireman's Fund Indem. Co. v. United States, 103 F. Supp. 915 (N.D. Fla. 1952).75 The Navy now furnishes summaries rather than documents to its counsel seeking to
avoid the decision. See The Government's Privilege Against Discovery in Admiralty Litiga
tion, JAG J., Nov. 1953, 3, 7.

(1953)aSeS 31 44' Eppendix; rf' United States v. Reynolds, 345 U.S. 1
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for initiating controversies, its presence as plaintiff or defendant is fre
quently unrelated to whether it started the matter,77 and atonement has
scant connection with discovery.
Still other courts have distinguished between suits involving the Ex

ecutive in a regulatory role and ones in which its role is merely proprie
tary,78 a distinction of which Moore makes a great deal.79 The inade
quacy and irrelevancy of the distinction is illustrated by the Reynolds
litigation which involved the central governmental function of providing
for national defense, at least as important to the public welfare as the
prevention of crime or the regulation of free competition. This alone

might have been grounds for refusing discovery; nevertheless, the dis
trict judge rejected the claim of privilege with respect to information
for which the movant showed abundant cause�the same judge who

helped develop this distinction in the two previous years.80 When faced

squarely with a clash between necessity for the information and a formal
claim of executive privilege as to such information, a court must go
beyond considering the role of the governmental party and must weigh
the competing interests in relation to the type of information sought.
In varying ways, many courts have decided the privilege issue much

like a question of good cause, asking about the value of the things sought
for trial preparation, either as something to be divulged at trial81 or as

something essential at an earlier stage.82 In Mitchell v. Bass,83 the

Department of Labor alleged a violation of the Fair Labor Standards
Act84 and at pretrial furnished names of eleven witnesses to defendant's

improper treatment of employees. Unable to interview four, the defend
ant moved for production of prior statements which they had made to

the Executive. Executive privilege was informally asserted, and when
disclosure did not follow from the court's order, the suit was dismissed.
The United States Court of Appeals for the Eighth Circuit affirmed,
finding no proximity to executive privacy or even secrecy for informers

in the statements of identified outsiders who were potential witnesses.

77 Socidte Internationale v. Rogers, 357 U.S. 197 (19S8).
78 Cases 13, 17, 25, 28, 30, 32, 33 and 43, appendix.
79 4 Moore, Federal Practice If 26.25 (2d ed. 1953). For a critique, see Asbill & Snell,

supra note 64, at 600.
80 Brauner v. United States, 10 F.R.D. 468 (E.D. Pa. 1950) ; cf. cases 25 and 28, ap

pendix, also decided by Judge Kirkpatrick.
81 Cf. United States v. Ben Grunstein & Sons Co., 137 F. Supp. 197 (D.N.J. 1955).
82 Cf. Dormeyer Corp. v. Sunbeam Corp., 16 Fed. Rules Serv. � 26b.43, Case 1 (N.D.

111. Oct. 19, 1951).
83 252 F.2d 513 (8th Cir. 1958).
84 52 Stat. 1060 (1938), as amended, 29 U.S.C. �� 201-19 (1958).
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On the other hand, in Mitchell v. Roma85 the United States Court of

Appeals for the Third Circuit, in a proceeding under the same statute,
sustained a claim of informer's privilege as to the names of persons who

gave statements to the Executive. "A distinction must be drawn between

telling an employer which employees were underpaid and who gave the
information about underpayment."86 The line drawn by the two cases

is sound.
The courts have split three ways where preparatory material is in

issue. Many have ordered disclosure,87 others have temporarily refused
to order disclosure while indicating that appropriate steps would be
taken at trial to insure against surprise or to allow for effective cross-

examination;88 still others have deferred to the claim but have recognized
the utility of the information sought by prohibiting the Executive at
trial from using the facts89 or from raising the issue90 not disclosed.
Three courts have taken a further step, dealing with information

which related to the central issues in the case, by scrutinizing the
papers sought and by turning over only those portions deemed necessary
and not prejudicial to the interests of the Executive.91 Royal Exch.
Assur. v. McGrath,92 for example, was a suit to recover a potash syndi
cate seized during World War II by the Attorney General as enemy
controlled. After the war a Justice Department investigator, who was

not a lawyer, prepared a report, including many exhibits, based upon
inquiries in Europe into the realities of control of the syndicate. With
respect to fourteen pages of the report which were admittedly relevant,
the court pointed out that they were not protected by Hickman v. Taylor
since they were not written by a lawyer in preparation for trial93 and

85 265 F.2d 633 (3d Cir. 1959) .

86 Id. at 637-38; accord, Mitchell v. Hogg, 2 Fed. Rules Serv. 2d 33.333, Case 2 (M.D.
Ala. March 11, 1959) ; Mitchell v. Strauss, 1 Fed. Rules Serv. 2d 34.13, Case 5 (D.R.I.
Feb. 2, 1959) (semble) ; Mitchell v. Madden, 1 Fed. Rules Serv. 2d 33.333, Case 3 (W.D.
La. Oct. 14, 1958).

87 Cases 8(a), 16, 18, 21, 22, 36, 39, 40, 42 and 44, appendix.
88 Cases 5, 20, 33 and 37, appendix.
89 Case 41, appendix.
90 Case 3(b), appendix.
91 Cases 27, 29 and 38, appendix.
92 13 F.R.D. ISO (S.D.N.Y. 1952).
93 It may be equally plausible to protect all Justice Department work papers on the

ground that the agency is the Executive's lawyer. Cf. Durkin v. Pet Milk Co., 14 F R D
385 (W.D. Ark. 1953); Kelleher v. United States, 88 F. Supp. 139 (SDN Y 1950) But
see, e.g., O'Neill v. United States, 79 F. Supp. 827 (E.D. Pa. 1948), vacated and remanded
sub nom. Alltmont v. United States, 174 F.2d 931 (3d Cir.), rev'd, 177 F 2d 971 (3d Cir
1949), cert, denied, 339 U.S. 967 (1950).
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that they were of extraordinary value because based upon first-hand
information relatively fresh in the minds of persons all over Europe.
The court examined the pages in question and concluded that they con
tained nothing privileged because they did not relate to security matters,
either military or diplomatic. It ordered production of all fourteen
pages, excluding expressions of opinion.
While the reasoning is confused (nonfactual statements were kept

secret, although not falling within the court's category of privilege),
the result seems sensible and fair, and one which does no violence to
the principles subsequently announced in Reynolds. So long as the
Executive's truly internal affairs are protected, e.g., the opinions of its
agents, essential facts ought to be disclosed in the absence of some

other factor requiring secrecy, at least to the extent necessary to present
the issues fairly to the court so that it may perform its adjudicative
function. Of course, it would be a distinct question in any case whether
disclosure should be ordered in advance of trial. The answer was

relatively easy here because the issue was control of an international
syndicate, and the Government had unique and relevant data respecting
such control which was of cardinal importance to the private party's
trial preparation.
Other than Bass, Roma and Royal Exchange, few decisions have

expressly weighed the conflicting interests. Two courts disposed of the
discovery issue without considering the Executive's interest because
no such interest was revealed, the Executive having informally asserted
a privilege without presenting any indication of its foundation with

respect to the documents sought.94 Eight courts have based their deci
sions upon an evaluation of the movant's need for the information as

against the Executive's interest in privacy 95 and one has spelled out

these considerations by way of direction to a lower court.96
Of these latter nine decisions, the most significant is Kaiser Altminum

& Chem. Corp. v. United States97 which involved an attempt under
Rule 2 698 of the Court of Claims to obtain a great many executive

94 Park & Tilford Distillers Corp. v. United States, 20 F.R.D. 404 (S.D.N.Y. 1957) ;

Standard X-Ray Co. v. United States, 3 Fed. Rules Serv. 34.42, Case 2 (N.D. 111. May 17,
1940) ; cf. Crosby v. Pacific S.S. Lines, 133 F.2d 470 (9th Cir.), cert, denied, 319 U.S. 752

(1943).
95 Cases 3(b), 9, 12, 13, 25, 32, 39 and 47, appendix.
�� Bank Line, Ltd. v. United States, 163 F.2d 133 (2d Cir. 1947).
97 157 F. Supp. 939 (Ct. CI. 1958).
98 This rule is not governed by 28 U.S.C. � 2507(a) (1958), the provision which enables

the Executive to resist a "call" under Rule 27 at its sole discretion.
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documents bearing upon a contract between the plaintiff and the Gov
ernment which was the subject of the litigation. At first discovery was

broadly allowed by the court, and the Executive produced all papers
except one General Services Administration document. The court or

dered that document produced, and the Executive declined on the ground
that it contained solely an advisory opinion by an employee of the

agency. The court again ordered its production and on default entered
an order barring the Executive from introducing evidence. The Execu
tive then moved for reconsideration. Mr. Justice Reed, sitting by desig
nation, wrote the opinion which discusses many of the landmark English
and American cases in this area as well as the considerations for and

against discovery of various types of information in executive hands.

Noting that opinion papers might not be so sacred as military secrets

and that executive privilege might not be absolute, he nevertheless set
aside the court's previous order on the ground that opinions within an

agency are entitled to protection from disclosure and should not in this
case be revealed because the plaintiff had no clear need for such non-

factual information. The analysis and result are sound, and in view of
the distinguished source, the decision ought to become another land
mark in this field.

Cases which have not expressly weighed both sides, but have implied
recognition of two sides," are best illustrated by United States v. Cer
tain Parcels of Land,100 a condemnation suit in which the defendant
sought various papers in executive hands which pertained to the value
of the property in issue, including reports of appraisals by experts re

tained by the Executive. The court rejected the request for appraisals,
indicating they would be available at trial for impeachment purposes if
necessary; it allowed production of factual portions of all other docu
ments subject to its own in camera inspection. The result of this pur
ported rejection of the claim was disclosure of only one exhibit to one
executive report.
Concerning the source of the information involved, the cases can

be divided into two groups:101 information in executive hands from out
siders, and information originating within the executive branch. Because
most cases in the first category have involved informers (statements
from third persons), there has been little inclination to make information
more readily available on the ground that it was from outsiders. Prece-

�� Cases 4, 5, 8, 20, 23, 28, 30, 33, 40, 41 and 45, appendix.
100 15 F.R.D. 224 (S.D. Cal. 1954).
101 See column headed "source," appendix.
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dent102 as well as policy supports nondisclosure where the information
was furnished in confidence, e.g., from an informer who wants his iden
tity kept secret. This consideration would not obtain, however, if the
information comes from the private party,103 or is solicited by the
Executive in the course of interviews in anticipation of or in prepara
tion for trial. In either event, the only restrictions on disclosure ought
to stem from the work-product rule of Hickman v. Taylor.
A special situation is presented by information obtained from outsiders

by compulsion or in confidence for some executive activity not directly
related to the court proceeding. Here the distinction between proprie
tary and regulatory functions might have validity in terms of the
information sought. If it is required for an activity of independent
significance, a third party ought not to benefit from the coincidence.104
The possibility of disclosure might retard the flow of such information
to the Executive as much as would undue abridgment of the traditional

secrecy for informers.
Another important distinction is that between factual and nonfactual

information. There are seldom grounds for discovery of the latter, and
invariably there are strong reasons for nondisclosure. Where the in
formation is factual, however, grounds for discovery are more evident,
and reasons for nondisclosure beyond the mere fact that the information
is in executive hands should be found to support a claim of executive

privilege.
Material contained in investigative reports should not be made

public in toto for the sole reason that they include discoverable pas
sages containing information from outsiders. As one court has noted,
"The enforcement of the law would be seriously impeded if agents were

required to operate in a goldfish bowl and they should not be compelled
to do so unless the interests of justice clearly command it."105
Where the information itself is derived from sources within the

Executive, there is a significant reason for restrained discovery. Just as
judges, lawyers, legislators and persons with trade secrets are entitled
to some independence from public scrutiny, even when they are parties

102 E.g., Vogel v. Gruaz, 110 U.S. 311 (1884), and cases cited note 44 supra.
103 In the simple case where the private party seeks from the Executive information

which he himself gave to the Executive, no informer being involved, the courts have uni

formly directed discovery when the Executive has had the temerity to resist. Miechle v.

United States, 11 F.R.D. 583 (S.D.N.Y. 1951); Bowles v. Ackerman, 4 F.R.D. 260

(S.D.N.Y. 1945); Brewer v. Hassett, 2 F.R.D. 222 (D. Mass. 1942).
10* Continental Distilling Corp. v. Humphrey, 17 F.R.D. 237 (D.D.C. 1955).
105 United States v. Lorain Journal Co., 10 F.R.D. 487, 488 (N.D. Ohio 1950).
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to a court proceeding, so also the Executive has a legitimate interest

in privacy and freedom from harassment. While this is clearest in the

case of security information, both military and diplomatic, the Execu

tive's interest in privacy extends as well to all other internal transactions

and documents.106 In addition to the investigative reports discussed

above and legal analyses or work products qualifying for protection
under Hickman v. Taylor, memoranda and other expressions of opinion
should be protected,107 as well as information which pertains to an in

dependent executive investigation or hearing.108 For example, where a

plaintiff seeks the record or report of a Navy Board of Inquiry, the

Navy has an interest in preserving from the public scrutiny its delibera

tions and decisions with respect to the disciplining of its personnel. On

the other hand, the plaintiff has an interest in discovering facts relevant

to his claim for relief. One possible resolution of the competing interests

is to give plaintiff only the names of the witnesses who testified, leaving
the plaintiff thereafter to ordinary discovery devices.109
In weighing this interest of the Executive in privacy, the courts should,

of course, consider the issues in the case on the merits. A suit involving
a challenge to some internal executive matter, for example, might re
quire disclosure of an internal document.110 In that event, a strong
necessity would be pitted against the claim of privilege, and accordingly
a strong showing in support of the claim would be required.
Finally, whatever the source or type of information involved, what

ever the strength of the policy supporting nondisclosure, discovery must

be allowed with respect to information which the Executive will put into
evidence at trial.111 Disclosure of the information by the Executive at

106 In exercising the functions of his office, the head of an Executive Department,
keeping within the limits of his authority, should not be under an apprehension that
the motives that control his official conduct may, at any time, become the subject of
inquiry in a civil suit for damages. It would seriously cripple the proper and effective
administration of public affairs as entrusted to the executive branch of the government,
if he were subjected to any such restraint.

Spalding v. Vilas, 161 U.S. 483, 498 (1896) ; accord, Howard v. Lyons, 360 U.S. 593 (1959) ;
Barr v. Mateo, 360 U.S. 564 (1959) ; see NLRB v. Botany Worsted Mills, Inc., 106 F.2d
263 (3d Cir. 1939).

107 Cases 11, 21, 40 and 44, appendix. Contra, case 42.
108 Cases 3, 6, 7, 9, 12, 23, 24, 26, 28 and 30, appendix.
!0� See The Wright, 2 F. Supp. 43 (E.D.N.Y. 1932).
n� Zimmerman v. Poindexter, 74 F. Supp. 933 (D. Hawaii 1947) ; Harwood v.

McMurtry, 22 F. Supp. 572 (W.D. Ky. 1938).
in See United States v. Jerrold Electronics Corp., 168 F. Supp. 146 (E.D. Pa. 1958).

Of course, a difficult problem is presented as to what an attorney will do at trial. One
solution is to deny the discovery motion prior to trial, but to allow discovery, if at all,
during trial as the Executive puts on evidence. United States v. Kelsey-Hayes, 15 F.R.D.
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trial necessarily destroys any and all reasons peculiar to the Executive
in its capacity as Executive112 for forbidding disclosure prior to trial.113
For example, if an informer is to be used as a witness, the reason for
protecting his identity disappears. Conversely, if a claim of privilege
by the Executive is sustained, the Executive should not be permitted to

put the information into evidence on its own behalf.114 Furthermore,
the fact that information has been turned over to the Executive's at

torney for the purposes of litigation does not, ipso facto, mean either
that such information becomes available to the adverse party or that
such information is protected by the work-product or attorney-client
privilege.
To determine the privilege issue is, in effect, to determine the pro

priety of ordering disclosure. The information sought must be con

sidered against the Executive's interest in privacy, the prospect of a

trial on the merits, and the necessity of making it available, wholly or

partially, in advance of trial. Such a determination also requires famili

arity both with the protective devices in the Rules and with those in
the discretion of the court which may make limited disclosure prac
ticable.115 The court should ask itself at least three questions: whether
the information sought is factual and relevant, whether it can be ob
tained to the extent necessary in some other fashion or with some pro
tection for the Executive, and whether the case can be prepared and
tried without the information.

II

How Is the Issue Resolved?

When the Executive asserts a claim of privilege, the threshold ques
tion must be answered: How is the issue resolved? Reynolds supplies
only part of the answer. The Court drew an analogy to the way in

461 (E.D. Mich. 1954) ; United States v. Schine Chain Theatres, Inc., 4 F.R.D. 108

(W.D.N.Y. 1944) ; Walling v. Richmond Screw Anchor Co., 4 F.R.D. 265 (E.D.N.Y. 1943) ;
cf. United States v. Procter & Gamble Co., 356 U.S. 677 (1958) ; United States v. Lorain

Journal Co., 10 F.R.D. 487 (N.D. Ohio 1950).
112 Legitimate surprise may well justify nondisclosure, but this is not a concept having

any peculiar relevance to the fact that the Executive is a party. See Margeson v. Boston

& M.R.R., 16 F.R.D. 200 (D. Mass. 1954) .

113 Cases 17, 21, 22, 37 and 40, appendix; United States v. Ben Grunstein & Sons Co.,
137 F. Supp. 193 (DJM.J. 1955).

114 Continental Distilling Corp. v. Humphrey, 17 F.R.D. 237 (DJD.C. 1955).
H5 Besides raising objections to bar all or part of an attempt at discovery, a party can

seek a protective order under Rules 30(b), 30(d) or 31(d) to limit the scope or effect of

discovery. There are few reported cases involving such objections raised by the Executive.

See United States v. Maine Lobstermen's Ass'n, 22 F.R.D. 199 (D. Me. 1958); United

States v. 50.37 Acres of Land, 12 F.R.D. 770 (E.D.N.Y. 1952).
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which courts police the privilege against self-incrimination, i.e., by listen
ing to argument as to possible ways in which a witness might be in
criminated by answering a particular question without requiring that the
answer be disclosed even in camera,116 and stated:

The Court itself must determine whether the circumstances are appropriate
for the claim of privilege, and yet do so without forcing a disclosure of the

very thing the privilege is designed to protect.117

The opinion continues:

Judicial control over the evidence in a case cannot be abdicated to the caprice
of executive officers. Yet we will not go so far as to say that the court may
automatically require a complete disclosure to the judge before the claim of
privilege will be accepted in any case.

[Here] the trial judge was in no position to decide that the report was

privileged until there had been a formal claim of privilege. Thus it was en

tirely proper to rule initially that petitioner had shown probable cause for

discovery of the documents. Thereafter, when the formal claim of privilege
was filed by the Secretary of the Air Force, under circumstances indicating a

reasonable possibility that military secrets were involved, there was certainly
a sufficient showing of privilege to cut off further demand for the documents
on the showing of necessity for its compulsion that had then been made.118

This answers several questions. First, it is the court which decides
the issue of privilege just as it does any issue between the parties to an

adversary proceeding.119 Second, the decision need not necessarily, and
in some cases should not, be based on an immediate examination of the
matter claimed to be privileged. Revelation, even to the court alone,
should not be automatic but rather the result of measured deliberation.
It should be ordered only after a balancing of the Executive's interest
in nondisclosure against the need to know of the private party, including
alternatives available for obtaining the information. Third, the court
should not order production, even privately, where there is a dubious
showing of necessity and an agency head formally claims privilege under
circumstances which indicate a reasonable possibility that facts exist
which bring into effect a legally recognized privilege. This is the holding
of Reynolds at least where the privilege is for state secrets. Finally, the
Court said by way of dictum, that "even the most compelling necessity

116 See Hoffman v. United States, 341 U.S. 479 (1951) ; Coffey v. United States, 198
F.2d 438 (3d Cir. 1952).

117 United States v. Reynolds, 345 U.S. 1, 8 (1953).
118 Id. at 9-11.
"� This rule is well settled. See, e.g., cases 2(b), 27, 29, 31, 38 and 40, appendix; Annot.,

32 A.L.R.2d 391 (1953). The Executive, however, occasionally claims discretion free from
judicial review. See, e.g., 40 Ops. Att'y Gen. 73, 79 (1941).
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cannot overcome the claim of privilege if the court is ultimately satisfied
that military secrets are at stake."120
Thus, Reynolds answers what may be called the inspection problem

where a dubious showing of necessity is opposed by a formal claim of
state-secret privilege. What is the procedure if necessity is shown, or

if it is questionable on the record whether state secrets are involved,
or if the claim of privilege is based upon some lesser interest in secrecy?
Should the court inspect the information to verify the Executive's char
acterization of it? Should it inspect in order to excise part of the infor
mation if necessary? May it inspect and then sustain the claim, taking
a unilateral peek at the Executive's records, which may be irrelevant,
prejudicial or deserving of absolute secrecy?

Some of these questions came before the Supreme Court in an earlier
case, United States v. Cotton Valley Operators Comm.,121 but an equally
divided Court, in a per curiam order without opinion, affirmed an order
of the district court which had dismissed the complaint in a civil antitrust
suit for the Executive's failure to furnish certain FBI reports for inspec
tion.122 The inspection issue was clearly presented. After the Executive,
in response to interrogatories, gave the names and addresses of all of its

prospective witnesses and classified and supplied all of its documentary
evidence and all oral statements (there were no written statements)
made by all prospective witnesses, the defendants moved under Rule
34 for production of all relevant FBI reports and all relevant communi
cations from third parties to the Department of Justice within a defined

period of time.123 When production was ordered the United States
moved to vacate the order, attaching an affidavit in which the Attorney
General claimed that the FBI reports were privileged, but stated a will

ingness that all of the factual information contained in the reports might
be extracted therefrom and presented to the court so that it might
determine whether or not the defendant might properly inspect and

copy such information. At the hearing on the motion to vacate, counsel
for the United States advised that he had prepared 1 75 Jegal-size pages
of extract as to which the Attorney General waived his privilege and that

120 345 U.S. at 11. But see Halpern v. United States, 258 F.2d 36 (2d Cir. 1958).
121 339 U.S. 940 (1950).
122 9 F.R.D. 719 (W.D. La. 1949). Similar questions were involved in Hickman v.

Taylor, 4 F.R.D. 479, 483 (E.D. Pa. 1945). There the district court's discovery order was

merely to produce documents to the court for a determination of the portions to be dis

closed to the opposing party. The Supreme Court, however, did not consider this aspect
of the case.

123 Brief for Appellant, pp. 8-14, United States v. Cotton Valley Operators Comm., 339

U.S. 940 (1950).
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the only omitted material consisted of technical procedural matters,
e.g., an analysis of a memorandum from an attorney in the case outlining
information to be sought; referrals of leads to agents in other parts of

the country; and at least two instances in which an agent, who was an

accountant and who had seen only part of the material obtained, had

volunteered an opinion on the merits of the case. The court directed

full production and, when the United States failed to comply, dismissed
the complaint. On direct appeal, the Supreme Court affirmed, with

silence which cast great doubt on the contention that the Executive need

not produce information for inspection by a court when executive privi
lege is claimed.
There were no changes on the Supreme Court between Reynolds and

Cotton Valley. Justices Black, Frankfurter and Jackson, who voted to

require production for the court's inspection in Reynolds even though
state secrets were involved, must also have voted to require production
in Cotton Valley where no state secrets were involved. Since Mr. Justice
Clark did not participate in Cotton Valley, one of the other five Justices
in the Reynolds majority against production (Vinson, Reed, Douglas,
Burton and Minton) must have voted to require production in Cotton

Valley. It is a fair inference that the shift was by Mr. Justice Burton,
who, concurring in Jencks v. United States,124 took the position that the
trial court should inspect witness statements. If this is correct, then
Justices Vinson, Reed, Douglas and Minton voted to reverse Cotton
Valley, and of these four, only Mr. Justice Douglas is still on the Court.
The newer members of the Court are more likely to vote with Justices
Black and Frankfurter on this issue. Although the problem is by no

means the same, the attitude of Mr. Justice Brennan, as expressed in
his majority opinion in Jencks, is not likely to give the Executive much
comfort. Furthermore, Mr. Justice Harlan concurred with Mr. Justice
Burton in Jencks to the effect that impeaching documents should be
submitted to the court for inspection. If the Cotton Valley situation
were presented to the Supreme Court today it is likely that only Mr.
Justice Clark, who dissented in Jencks, would support the position of
the Executive.125
While other decisions have required the Executive to produce for

inspection by the court128 in order to pass upon the claim of privilege,
in Cotton Valley the Executive's argument for privacy was particularly
strong, and the movant's showing of good cause was weak. The signifi-

124 353 U.S. 6S7 (1957).
125 Cf. Palermo v. United States, 360 U.S. 343 (1959).
126 See, e.g., cases 29, 31 and 40, appendix; cf. Halpern v. United States, 258 F.2d 36

(2d Cir. 1958); United States v. Haugen, 58 F. Supp. 436 (E.D. Wash. 1944).
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cant difference from Reynolds, of course, is that the privilege claimed
was not as well recognized and may well have appeared to involve noth
ing more than the convenience of the FBI and the Department of Justice.
There are four grounds for quarreling with inspection by the court:

it may be too burdensome; disclosure to the court, whether in public or
in camera, invades the privilege; such disclosure exposes the court to
matter which may be immaterial; and in camera inspection is ex parte
and improper.
The first objection is relatively insignificant, although the incon

venience may be great.127 Since the court must decide the question of
privilege, it should bear the burden of duly examining any material
relevant to its decision, or should appoint a master for this purpose
under Rule 53.128 There is, of course, no novelty in requiring the court
to resolve questions of fact involved in the privilege issue, for courts

traditionally find facts when ruling on evidence during trial of civil
cases.129
In leaving the entire issue of privilege to the Executive, one English

court has said, "The judge would be unable to determine it without
ascertaining what the document was, and why the publication of it
would be injurious to the public service�an inquiry which cannot take

place in private, and which taking place in public may do all the mischief
which it is proposed to guard against."130 This point, echoed by the

opinion in Reynolds, may express the truism that privacy is invaded
when something is made public, but it is not a complete answer. If the

inquiry takes place in private, surely the mischief would not ordinarily
be great; and if it takes place in public, mischief does not necessarily
follow. Furthermore, Reynolds itself would imply that proper judicial
control of the trial is at least an equally important consideration in

determining whether inspection is warranted. Under the principle that
the court must decide the issue of privilege, inspection should be made,

127 In Sodeti Internationale v. Rogers, 357 U.S. 197 (1958), plaintiff moved to inspect
23,000 documents, and defendant moved to inspect 50,000; cf. United States v. Loew's, Inc.,
23 F.R.D. 178 (S.D.N.Y. 1959).

128 In Snyker v. Snyker, 245 Minn. 405, 72 N.W.2d 357 (1955), the court appointed an

accountant to take a financial transcript from a doctor's records, which included privileged
communications. See Biggs, The Use of Masters, 23 F.R.D. 563 (1958) ; Weinstein, Standing
Masters to Supervise Discovery, 23 F.R.D. 36 (1958) ; cf. Herron v. Blackford, 264 F.2d

723 (5th Cir. 1959).
129 See Maguire and Epstein, Preliminary Questions of Fact in Determining the Admissi

bility of Evidence, 40 Harv. L. Rev. 392 (1927).
130 Beatson v. Skene, 5 H. & N. 838, 853, 157 Eng. Rep. 1415, 1421 (Ex. 1860) ; cf.

Regina v. Snyder, [1953] 2 D.L.R. 9 (B.C. Ct. App.), appeal dismissed, 4 D.L.R. 483

(Supreme Court of Canada).
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even at the cost of some infringement of the claimed privilege, if the
court concludes that it cannot properly rule on the claim without in

specting.
It is true that if the court inspects and decides that the requested

information is privileged, an anomaly results. Privileged matter is not

admissible in evidence or discoverable, assuming the opponent objects.
In a nonjury trial where the judge will find the facts, he must engage in

judicial schizophrenia when he comes to decide the merits of the case,
since he must ignore the information which he has seen and rejected. He

is in the same position in a jury trial where the information bears on a

crucial legal issue. This situation should be avoided wherever possible,
perhaps again through the use of a master. Yet there are frequent
occasions where a court reserves ruling on an objection to evidence, hears
the evidence, and later sustains the objection�an equally anomalous

situation, except that there are stronger grounds for justifying the

anomaly where the court concludes that inspection is necessary to de
termine the merits of the claim of privilege.
The final argument against inspection was voiced by Viscount Simon

in Duncan v. Cammell, Laird & Co.: "[T]he court should not ask to

see the documents, for . . . this would amount to communicating with
one party to the exclusion of the other, and it is a first principle of justice
that the judge should have no dealings on the matter in hand with one

litigant save in the presence of and to the equal knowledge of the
other."131 But surely a litigant would prefer to dispense with the pro
tection of this sweeping "first principle" when he stands to benefit from
court review of an adversary's claim of privilege. The principle should
not be enforced to the detriment of the party for whose benefit it was
designed, and it does not furnish a sound reason for refusing in camera

inspection when such a procedure is requested by the party seeking dis
covery. Put differently, the party seeking discovery can scarcely com

plain if the thing he seeks is seen by the court in its effort to help him
obtain it, should he be entitled to it.
Consequently, inspection would be proper in many cases. But since

the sole purpose of inspection would be to police a claim of privilege,
the court's inquiry should be limited to that end. Seldom is the choice
simply one between no inspection and disclosure to the world. When
there has been a claim of privilege, a judge should inspect only if he
concludes that inspection is necessary to protect the private party and
to analyze the claim; inspection should be ordered in such a way as to
infringe as little as possible upon the claimed privilege. Thus, the court

131 [1942] A.C. 624, 640-41.
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might order partial inspection, or inspection in camera, or disclosure
solely to the private party. Such limited disclosure will usually allow
adequate policing of a claim without seriously impairing any valid
privilege involved.
Curiously, the reported cases have given virtually no consideration

to the matter of verifying the claim of privilege. The problem has been
explicitly considered in only one reported case, United States v. Certain
Parcels of Land;132 a few cases simply state that the court has inspected,
or will inspect, the document for which privilege is claimed.133 Ordi
narily, when the Executive's attorney makes a generalized representa
tion as to the nature of a document, the court accepts that identification.
In some instances it is clear, once the document is identified, that
privileged matter is involved, but even where the thing sought does not

appear on its face to raise a question of privilege most courts accept the
Executive's representation.134
Where the court, faced with a strong showing of necessity by the

party seeking discovery, is nevertheless prepared to sustain an objection
on grounds of privilege if the Executive has correctly represented the
nature of the document, it would seem that the court should first satisfy
itself that the representation is indeed correct. Where the court is not

persuaded of this fact by other circumstances, it ought to inspect�other
wise it has abdicated its function and permitted one party to police
its own claim. Even though counsel for the Executive, and the Executive

itself, have a greater obligation to the court and to the public than does

private counsel, the responsibility for such a judgment should not be left
to them. Even assuming good faith and candor, counsel for the Execu
tive would be placed in an awkward position in deciding borderline cases

and should not be required to make such difficult and important choices.
Moreover, quite apart from good faith, counsel can be impelled by
advocacy or mistaken in judgment. In sum, it is better to heed the

warning of both psychology and precedent that no man should be a

judge in his own cause.

132 is F.R.D. 224 (S.D. Cal. 1954).
133 Bentley v. United States, 16 F.R.D. 237 (M.D. Ga. 1954) ; Royal Exch. Assur. v.

McGrath, 13 F.R.D. 150 (S.D.N.Y. 1952) ; Evans v. United States, 10 F.R.D. 255 (W.D.
La. 1950); Henz v. United States, 9 F.R.D. 291 (N.D. Cal. 1949); Cresmer v. United

States, 9 F.R.D. 203 (E.D.N.Y. 1949).
134 Pollen v. Ford Instrument Co., 26 F. Supp. 583 (E.D.N.Y. 1939), aff'd on other

grounds, 108 F.2d 762 (2d Cir. 1940) ; Firth Sterling Steel Co. v. Bethlehem Steel Co., 199

Fed. 353 (E.D. Pa. 1912). In Pollen, the plaintiff in a suit for patent infringement sought
discovery of correspondence between the defendant and the Department of the Navy as

well as drawings of gun range keepers and navigation devices. The court upheld a claim of

state-secret privilege for all the documents sought without distinguishing among them.
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A special problem is created where the Executive objects to full dis
closure on the ground that part of the information to be disclosed is

privileged. In most instances, this situation will occur where a party-
seeks discovery of an investigative report, such as a request in a civil
tax case for production of the revenue agent's report of his examination
of the taxpayer's return. The Executive may agree to disclose the factual

portions of the report but object on the ground of privilege to disclosure
of parts allegedly containing inadmissible opinion, legal analysis, or

recommendations. Under these circumstances it would appear that the
court should inspect the report and extract for production those portions
which the private party is entitled to see, while withholding those which
are properly privileged. It would be hazardous to leave this choice to
counsel for the Executive. As was pointed out by former Chief Judge
Kirkpatrick of the Eastern District of Pennsylvania, when the docu
ments sought "contain privileged matter or mere matter of opinion
... the better practice is that they be first submitted to the judge who
can blue-pencil the objectionable parts."135
This procedure of judicial inspection has been described in detail by

Judge Mathes in United States v. Certain Parcels of Land, where the
Executive was ordered to file with the clerk (1) the complete documents
under seal; and (2) the portions which the Executive was willing to
disclose to the opponent, so that the court could review the excisions
in camera.136 After inspection by the court, one additional paper was

disclosed to the opponent. Here again, appointment of a master may
be a wise alternative because it would avoid exposing the court to legally
immaterial matter.

Ill

Consequences of Refusal to Make Discovery
From the foregoing analysis, it should follow that the Executive would

be subject to sanctions under Rule 37(b) when (1) it refuses to
make discovery for the limited purpose of inspection, and the court has
concluded that the issue of privilege cannot be decided without examina-

135 O'Neill v. United States, 79 F. Supp. 827, 829 (E.D. Pa. 1948), rev'd on other
grounds sub nom. Alltmont v. United States, 177 F.2d 971 (3d Cir. 1949) This eminent
junst has played a major role in the field of discovery, as can be seen in his decisions in a
senes of district court cases, including Keystone Coat & Apron Mfg. Corp v Home InsCo., 21 F.R.D. 32 (E.D. Pa. 19S7) ; Brauner v. United States, 10 F.RD 468 (ED Pa
WSO), rev'd sub nom. Reynolds v. United States, 345 U.S. 1 (1953) ; United States v

fo0^1 L9 FRD- 289 (ED- Pa" 1949); Hickman v- TayIor> ^ F.R.D. 479 (E.D. Pa1945), rev'd, 329 U.S. 495 (1947).
136 15 F.R.D. 224, 231 (S.D. Cal. 1954).
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tion of the information sought; or (2) the Executive refuses to make
discovery after the court has ruled that the requested information is
not privileged and that nonproduction will prejudice the other party.
Two problems remain, however, with respect to sanctions. Should

they be imposed if the court determines that the information is privi
leged? And, if sanctions are to be imposed, should any special rules be
observed in their application to the Executive?
As regards imposition of sanctions once the information is held

privileged, the best view derives from the fact that Rule 37, the sole
authority for sanctions, applies only if there has been a refusal to make
discovery within the meaning of Rules 26 through 36, which limit dis
covery to information which is "not privileged." Hence, sanctions are

not authorized for a refusal to make discovery of information which the
court determines to be "privileged."
There are four possible counter-arguments to this proposition. First,

drawing on decisions in criminal cases holding that the Executive must
dismiss if it will not disclose certain types of information,137 one may
argue that the Executive should suffer a sanction whenever it refuses
disclosure. The Executive may control, for example, the only source of
vital information so that nondisclosure will keep relevant, crucial facts
out of the case and thereby defeat recovery. Recovery by a meritorious
claimant is not, however, the only policy guiding the court. In ruling
on a claim of privilege, the court must also look to the nature of the
interest to be protected by nondisclosure. In recognizing a claim of

privilege, the court concludes that the importance of protecting the in
formation sought outweighs the root principle that a court may compel
all relevant and material evidence. In any event, the argument that there
should be a sanction against the Executive when it successfully claims

privilege under the Rules was expressly rejected by the Supreme Court
in Reynolds: "Such rationale has no application in a civil forum where
the Government is not the moving party, but is a defendant only on

terms to which it has consented."138 Indeed, to hold otherwise would be
to place an exorbitant price on executive privacy, for it would then be

possible to bring suit and even to recover judgment against the Execu

tive, not by virtue of any merit in the claim, but simply because the
Executive prefers secrecy to a successful defense. This situation could

137 Jencks v. United States, 353 U.S. 657 (1957) ; United States v. Beekman, 155 F.2d

580 (2d Cir. 1946); United States v. Krulewitch, 145 F.2d 76 (2d Cir. 1944); United

States v. Andolschek, 142 F.2d 503 (2d Cir. 1944). Under the so-called Jencks statute, 18

U.S.C. � 3500(d) (1958), there are two sanctions: the witness' testimony must be stricken

from the record, and the court may in its discretion direct a new trial.
138 345 U.S. at 12.
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encourage blackmail and collusive lawsuits. Clearly, the Executive
should not be singled out and required to make such a choice with re

spect to evidentiary privilege.
One step away from contending that sanctions should be imposed

upon a claim of executive privilege, one might argue that an adverse
inference should be drawn from nondisclosure. While a constitutional

question may be raised when such an inference is drawn against a private
party,139 this would not occur when the inference is drawn against the
United States. The general rule, however, is that it is improper to draw
an adverse inference from a claim of common-law privilege,140 although
a substantial body of state opinion would permit an adverse inference
from a claim of self-incrimination in a civil action.141 The Supreme
Court of Washington, which allows an inference with respect to self-
incrimination, refused with fine discrimination to allow comment on a

claim of physician-patient privilege on the ground that a contrary hold
ing would infringe that privilege.142 Were the court to permit an in
ference to be drawn against the Executive, such a ruling would similarly
infringe upon the interests which executive privilege seeks to foster,
e.g., free and candid advice. Moreover, there is no logical basis for
inferring that undisclosed executive information would be adverse.
It can also be argued that the court should be able to rely upon in

formation which it has inspected at the request of the private party,
even though inspection results in upholding the claim of privilege.
Justification for this position can be grounded on the argument that it
is unrealistic to believe that a court can prevent itself from considering
information of which it has conscious knowledge. But acceptance of
this argument would make the privilege meaningless, for how can in
formation be privileged when it is disclosed to the court and then con
sidered by the court in reaching a decision on the merits? Not only
would the privilege be infringed upon, albeit privately, but the court

139 Societe Internationale v. Rogers, 357 U.S. 197 (1958). But see Hammond Packing
Co. v. Arkansas, 212 U.S. 322 (1909).

140 8 Wigmore, Evidence �� 2322 (attorney-client), 2243 (antimarital facts), and 2386
(doctor-patient) (3d ed. 1940).
141 E.g., Bradley v. O'Hare, 2 App. Div. 2d 436, 156 N.Y.S.2d 533 (1956) ; Tice v

Mandel, 76 N.W.2d 124 (N.D. 1956) (semble) (comments by counsel) ; Ideka v. Curtis,43 Wash. 2d 449, 261 P.2d 684 (1953). Contra, State Bd. of Medical Examiners v.
McHenery, 69 So. 2d 592 (La. Ct. App. 1953) ; Annest v. Annest, 49 Wash. 2d 62, 298 P 2d
483 (1956) (testimony stricken). The Supreme Court makes a distinction between
drawing an inference from a claim of privilege, Slochower v. Board of Educ, 350
US. 551 (1956), and drawing an inference from failure to produce relevant evidenceLerner v. Casey, 357 U.S. 468 (1958).

142 Sumpter v. National Grocery Co., 194 Wash. 598, 78 P.2d 1087 (1938).
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would also be resorting to matter not susceptible to argument by the
parties. Furthermore, the outcome of a case conducted on such a theory
could turn irrationally on the court's finding of need to inspect the
information in order to police the claim of privilege (a situation which
would, in turn, encourage vague requests for disclosure), or on the elec
tion that the court, rather than a jury, will be the trier of fact so that
it can rely on its inspection in deciding the merits of the case.
A final argument can be made for what might be called "reciprocal

privilege." If the court sustains a claim of executive privilege as to
certain information, it should prevent the Executive from using the in
formation as evidence at trial.143 The court could properly create such
a two-way street for executive privilege were it not for the fact that Rule
37(b)(2)(h), the authority for such an order, apparently does not apply
to privileged information. Consequently, the Rule should be amended
to permit the suggested sanction in this special situation.
The kinds of sanctions that can be properly imposed on the Executive

are as myriad as the ingenuity of the court and of opposing counsel can
make them. There are few limitations other than the provision in Rule
37 that the court "may make such orders ... as are just."144 As we

have seen, the question of sanctions may arise either on the preliminary
issue of inspection by the court or after the court has directed disclo
sure.145 While the way in which disclosure is directed is not itself a kind
of sanction, it is a way of tailoring discovery to the facts of the case.

Where the facts include a claim of privilege, the court may wish to direct
disclosure of only part of the information sought, or may direct dis
closure of all, subject to a protective order under Rule 30(b).146 The

143 Bank Line, Ltd. v. United States, 76 F. Supp. 801 (S.D.N.Y. 1948). In concurring in
United States v. Procter & Gamble Co., 356 U.S. 677, 684 (1958), Mr. Justice Whittaker
suggested that the district court impound the grand-jury transcript to prevent its use by
the United States in preparation for trial. The suggestion was somewhat illusory, how

ever, for the Department of Justice had been using the transcript for six years.
144 Fed. R. Civ. P. 37(b)(2).
145 Subdivisions (a), (c) and (d) of Rule 37 apply to refusals without a judicial order,

and so would not be in point where the court has directed disclosure after a formal claim of
executive privilege. In any event, subdivisions (a) and (c) provide for payments, immunity
from which is conferred upon the United States (and its agents?) by subdivision (f). This

immunity would appear to go too far, especially as it applies to subdivision (c) which is the

sole sanction for refusal to admit under Rule 36. On the other hand, many of the time

limits provided in the Rules might be liberalized in cases where discovery from the Execu

tive is sought because of the real problem of internal communication within the Government.
146 Like Rule 37(b)(2), this Rule applies to depositions, interrogatories and motions to

produce pursuant to Rules 26(b), 31(d), 33 and 34. Of course, the court may conclude
that there are alternatives which make disclosure unnecessary, e.g., a more definite state

ment under Rule 12(e). United States v. Hartmann, 2 F.R.D. 477 (E.D. Pa. 1942).
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court can order arrest or can hold a person in contempt should he refuse

to answer a question after being directed to do so. These are strong

remedies, and the courts are rarely given an opportunity to use them

against the Executive.147
Where a court has directed production of documents, or answers to

interrogatories upon oral examination or under Rule 31 or 33, it has

wide discretion under Rule 37(b) (2), the keynote of which is flexibility.
Traditionally, the courts have tended to fit the punishment to the crime

and to resort to drastic provisions only in extreme situations.148 As the

Supreme Court made clear in Societe Internationale v. Rogers,149 dis

missal of an action should be invoked only as a last resort. There the

Executive sought discovery, and the Court held it was error to dismiss

when the failure to make discovery was due to inability to comply. The

Court noted, however, that less drastic sanctions were available :

It may be that in a trial on the merits, petitioner's inability to produce specific
information will prove a serious handicap in dispelling doubt the Government

might be able to inject into the case. It may be that in the absence of com

plete disclosure by petitioner, the District Court would be justified in drawing
inferences unfavorable to petitioner as to particular events. ... On remand,
the District Court possesses wide discretion to proceed in whatever manner it
deems most effective. It may desire to afford the Government additional op
portunity to challenge petitioner's good faith. It may wish to explore plans
looking towards fuller compliance. Or it may decide to commence at once trial
on the merits. We decide only that on this record dismissal of the complaint
with prejudice was not justified.150

Conclusion
A court faced with the problems discussed herein should carefully

consider what it is that the private party seeks and what necessity that
party shows therefor, why the Executive objects to the private party's
request, and whether there is some other way to protect the legitimate
interests of both parties. Only when the court considers these factors
will it adhere to the root principles of jurisprudence and discovery out
lined above and thus be able to enter a "just" order, whether that order
imposes a sanction under Rule 37, grants discovery in part and denies
it in part, or denies any disclosure of the information sought.

147 Whether contempt is an available sanction against an agency head is an open ques
tion. See Frankfurter, J. in United States ex rel. Touhy v. Ragen, 340 U.S. 462, 472 (1951)
(concurring opinion).

148 See Rosenberg, Sanctions to Effectuate Pretrial Discovery, 58 Colum. L. Rev. 480,
494-95 (1958). Courts frequently give the delinquent party a second chance. See Republic
of China v. National Union Fire Ins. Co., 142 F. Supp. 551 (D Md 1956)

149 357 U.S. 197 (1958).
150 Id. at 213.
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APPENDIX

A. CIVIL ACTIONS WHERE EXECUTIVE IS A

NAME OF CASE
TYPE OF
ACTION

TYPE OF
DISCOVERY

WHAT WAS
SOUGHT SOURCE

1. (a) Brauner v. United States,
10 F.R.D. 468 (E.D.
Pa. 1950).

Tort Claims Act Motion to
produce

1.

2.

Witness
statements
Investigative
reports

Internal and
third persons

affirmed sub nom.

(b) Reynolds v. United States,
192 F.2d 987 (3d
Cir. 1951).

Tort Claims Act Motion to
produce

1.

2.

Witness
statements
Investigative
reports

Internal and
third persons

reversed

(c) United States v. Reynolds,
345 U.S. 1 (1953).

Tort Claims Act Motion to
produce

1.

2.

Witness
statements

Investigative
reports

Internal and
third persons

1. Investigative 1. Internal
reports

2. Correspon- 2. Mixed
dence with
various named
persons

3. (a) Bank Line, Ltd. v. United
States, 163 F.2d 133 (2d
Cir. 1947).

Admiralty Motion to
produce

Record of Board
of Inquiry

Agency
hearing

on remand

(b) Bank Line, Ltd. v. United
States, 76 F. Supp. 801
(S.D.N.Y. 1948).

Admiralty Motion to
produce

Record of Board
of Inquiry

Agency
hearing

4. Zimmerman v. Poindexter,
74 F. Supp. 933 (D.
Hawaii 1947).

Wrongful im
prisonment by
FBI Agents

Motion to
produce

Army file con

taining investi
gative reports

Internal and
third persons

5. United States v. Shubert,
11 F.R.D. 528 (S.D.N.Y.
1951).

Antitrust Interrogatories Information from Internal and
informer, state- third persons
ments and inves
tigative reports

6. Mandel v. United States,
93 F. Supp. 692 (E.D. Pa.
1950), rev'd on other grounds,
191 F.2d 164 (3d Cir. 1951).

Admiralty Motion to
produce

Record of Board
of Investigation

Agency
hearing

7. Fireman's Fund Indem. Co. v.
United States, 103 F. Supp.
915 (N.D. Fla. 1952).

Admiralty Motion to

produce
Record of Board
of Inquiry

Agency
hearing

8. (a) Mitchell v. Roma, 22
F.R.D. 217 (E.D. Pa.
1958).

Fair Labor
Standards Act

Interrogatories Names of in
formers

Internal

reversed

2. United States v. Cotton
Valley Operators Comm.,
9 F.R.D. 719 (W.D. La.),
aff'd per curiam, 339 U.S.
940 (1950).

Antitrust Motion to
produce
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PARTY � PRIVILEGE FORMALLY CLAIMED

PRELIMI
NARY IN
SPECTION
ORDERED?

DID
COURT

INSPECT?

DID
COURT
EXCISE? DECISION SANCTION REMARKS

Yes No No Disclosure ordered Negligence of No formal claim of priv-
Government taken ilege made at time of
as established decision.

Yes No No Disclosure ordered Negligence of
Government taken
as established

No (see
remarks)

No No Privilege sustained It was recognized that an
in camera inspection may
be necessary.

Yes No (see
remarks)

No Disclosure ordered Case dismissed Court would have in
spected had disclosure
been made.

No No Yes Extraordinary writ
denied

Trial court, by the terms
of its order, excluded
any reference to disci
plinary action.

No No Yes Discovery ordered Executive pre
cluded from offer
ing evidence on

issue
No No No File sent to clerk

of court under seal
pending assignment
of trial judge

It was recognized that an
in camera inspection may
be necessary.

No No No Discovery ordered
as to specific
questions

The identities of inform
ers, other than those who
were to appear at trial,
were protected.

No No No Discovery ordered Negligence of
Government
taken as estab
lished

Court did not order
production of statement
of witness readily avail
able.

No No No Discovery ordered
as to portions
which were in
Government's
possession

No No No Discovery ordered Action dismissed
if interrogatories
not answered
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A. CIVIL ACTIONS WHERE EXECUTIVE IS A PARTY

NAME OF CASE
TYPE OF
ACTION

TYPE OF
DISCOVERY

WHAT WAS
SOUGHT SOURCE

8. (b) Mitchell v. Roma, 26S
F.2d 633 (3d Cir.
1959).

Fair Labor
Standards Act

Interrogatories Names of in
formers

Internal

9. Republic of China v. National
Union Fire Ins. Co., 142 F. Supp.
551 (D. Md. 1956).

Admiralty Interrogatories Subjects dis
cussed in inter
national conver
sations

Internal

B. CIVIL ACTIONS WHERE EXECUTIVE IS A

10. Pacific-Atlantic S.S. Co. v.
United States, 175 F.2d 632
(4th Cir. 1949).

Admiralty Motion to

produce
Record of Board
of Inquiry

Agency
hearing

11. Mitchell v. Bass, 252 F.2d
513 (8th Cir. 1958).

Fair Labor
Standards Act

Motion to
produce

Witness state
ments

Third
persons

12. Kaiser Aluminum & Chem.
Corp. v. United States, 157 F.
Supp. 939 (Ct. CI. 1958).

Breach of
contract

Motion to
produce

Inter-office
memo

Internal

13. The Wright, 2 F. Supp. 43
(E.D.N.Y. 1932).

Admiralty 1. Interroga
tories

Names of wit
nesses before
Board of

Internal

Inquiry
2. Motion to Record of Board Agency

produce of Inquiry and hearing
statements of crew

14. Harwood v. McMurtry, 22 F.
Supp. 572 (W.D. Ky. 1938).

Defamation by
a revenue agent

Subpoena duces Revenue agent's
tecum and report to a

"other process" superior

Internal

15. Standard X-Ray Co. v. United
States, 3 Fed. Rules Serv.
34.42, Case 2 (N.D. 111. May
17, 1940) (opinion withdrawn
26 days after entry).

Breach of
contract

Motion to

produce
Miscellany Mixed

16. Fleming v. Bernardi, 4 F.R.D.
270 (N.D. Ohio 1941).

Fair Labor
Standards Act

Interrogatories Names of em
ployees underpaid

Internal

17. Brewer v. Hassett, 2 F.R.D.
222- (D. Mass. 1942).

Tax refund Deposition of
revenue agent

Confirmation of
plaintiff's state
ments to agent

Party

18. United States v. General
Motors Corp., 2 F.R.D. 528
(N.D. 111. 1942).

Antitrust Interrogatories Not stated Not stated

19. Walling v. Comet Carriers,
Inc., 3 F.R.D. 442 (S.D.N.Y.
1944).

Fair Labor
Standards Act

Motion to

produce
Statements of
defendant's em

ployees

Third
persons

20. United States v. Schine Chain
Theatres, Inc., 4 F.R.D. 108

(W.D.N.Y. 1944).

Antitrust Subpoena duces Miscellany
tecum in re

pending depo
sition

Mixed

21. Bowles v. Ackerman, 4

F.R.D. 260 (S.D.N.Y.
1945).

Injunction
against price
violation

Subpoena duces Information pre-
tecum and viously obtained
deposition from defendant

Party
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�PRIVILEGE FORMALLY CLAIMED (Continued)

PRELIMI
NARY IN
SPECTION
ORDERED?

DID
COURT

INSPECT?

did
COURT
EXCISE? DECISION SANCTION REMARKS

No No No Discovery denied

No No No Discovery denied Good cause dubious.

PARTY � PRIVILEGE INFORMALLY CLAIMED

No No No Affirmed compul
sion of disclosure

All witness statements,
logs, ship records, voy
age reports, etc. had
been disclosed previously.

No No No Affirmed dismissal Case dismissed
for failure to
disclose

Witnesses otherwise un

available to defendant.

No No No Discovery denied Document in question
could not lead to the
establishing of facts.

No No No Discovery granted
only as to state
ments of crew and
names of witnesses

Proctor for libelant had
been present at the meet

ing of the Board of
Inquiry.

No No No Discovery denied

No No No Discovery ordered

No No No Discovery ordered

No No No Discovery ordered

No No No Discovery ordered
where relevant

No No No Discovery denied

No No No Discovery deferred
until necessity
shown at trial

No No No Discovery ordered
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B. CIVIL ACTIONS WHERE EXECUTIVE IS A PARTY

NAME OF CASE
TYPE OF
ACTION

TYPE OF
DISCOVERY

WHAT WAS
SOUGHT SOURCE

22. Walling v. Richmond Screw
Anchor Co., 4 F.R.D. 265
(E.D.N.Y. 1943).

Fair Labor
Standards Act

Motion to

produce
Records of:
1. Names of em- Internal

ployees under
paid

2. Witness Third
statements persons

3. Investigative Internal and
reports third persons

4. All evidence to Mixed
be used at trial

23. Walling v. J. Friedman & Co.,
4 F.R.D. 384 (S.D.N.Y.
1944).

Fair Labor
Standards Act

Subpoena duces All relevant
tecum in re documents, in-
pending eluding investi-
deposition gative reports

Mixed

24. Anglo-Saxon Petroleum Co.
v. United States, 78 F. Supp.
62 (D. Mass. 1948).

Admiralty Motion to
produce

Record of Board
of Inquiry

Agency
hearing

25. O'Neill v. United States,
79 F. Supp. 827 (E.D. Pa.
1948), remanded to re

form decree sub nom.

Alltmont v. United States,
174 F.2d 931 (3rdCir. 1949) .

Reversed on other grounds,
177 F.2d 971 (3rd Cir.
1949), cert, denied, 339
U.S. 967 (1950).

Admiralty Interrogatories Witness state
ments to investi
gators

Third
persons

26. Wunderly v. United States,
8 F.R.D. 356 (E.D. Pa. 1948).

Tort Claims Act Interrogatories Memo from offi
cer to his com
manding officer

Internal

27. Cresmer v. United States,
9 F.R.D. 203 (E.DJST.Y. 1949) .

Tort Claims Act Motion to
produce

Report of Board
of Inquiry

Agency
hearing

28. United States v. Kohler Co.,
9 F.R.D. 289 (E.D. Pa. 1949).

Antitrust Interrogatories Statements ob
tained during in
vestigation

Third
persons

29. Henz v. United States, 9

F.R.D. 291 (N.D. Cal. 1949).
Admiralty Motion to

produce
1. Witness state

ments
2. Crew reports

Third
persons
Internal

30. United States v. Deere & Co.,
9 F.R.D. 523 (D. Minn. 1949).

Antitrust Motion to

produce
1. Answers to

executive
questionnaire

2. Correspond
ence

Third
persons

Mixed
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� PRIVILEGE INFORMALLY CLAIMED (Continued)

PRELIMI
NARY IN
SPECTION
ORDERED?

DID
COURT

INSPECT?

DID
COURT
EXCISE? DECISION SANCTION REMARKS

No No No Discovery denied
as to investigative
reports and deferred
until pretrial on
other requests

No No No Deposition allowed,
but subpoena
quashed

No No No Discovery denied A claim of privilege was

made, but it does not

appear to have been
formally made. Only the
radar log of the U.S.S.
Wilkes was sought, and
a true copy had been
furnished previously.

No No No Discovery ordered Executive precluded
from contesting
negligence or

unseaworthiness

No No No Discovery ordered

Yes No No Discovery ordered

No No No Discovery deDied All information other
than from the investiga
tive reports had been
furnished previously.

Yes Yes Yes Discovery ordered Subject to elimination
of opinion or privileged
matter by the court.

No No No Discovery denied
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B. CIVIL ACTIONS WHERE EXECUTIVE IS A PARTY

TYPE OF TYPE OF WHAT WAS
NAME OF CASE ACTION DISCOVERY SOUGHT SOURCE

31. Evans v. United States, 10 Tort Claims Act Motion to 1. Names of pas- Internal
F.R.D. 25S (W.D. La. 1950). produce sengers

2. Witness Third
statements persons

3. Investigative Internal and
reports third persons

32. United States v. Sun Oil Co.,
10 F.R.D. 448 (E.D. Pa.
1950).

Antitrust Interrogatories Names and state
ments of in
formers

Internal and
third persons

33. United States v. Lorain Jour
nal Co., 10 F.R.D. 487
(N.D. Ohio 1950).

Antitrust Motion to
produce and
interrogatories

Names and state
ments of in
formers and
agents of Ex
ecutive

Internal and
third parties

34. United States v. Weinblatt,
11 F.R.D. 398 (S.D.N.Y.
1951).

Rent control
violation

Motion to
produce

Miscellany Mixed

35. O'Keefe v. Shaughnessy, 95
F. Supp. 900 (N.D.N.Y.
1951).

Tax refund Deposition Prior statements
of revenue agent

Internal

36. United States v. 50.34 Acres
of Land, 12 F.R.D. 440 (E.D.
N.Y. 1952), 13 F.R.D. 19

(E.D.N.Y. 1952) (two
motions) .

Condemnation 1. Motion to

produce
2. Deposition

Appraisals

Information re

prior settlement
talks

Third persons

Internal

37. Tobin v. Gibe, 13 F.R.D.
16 (D. Del. 1952).

Fair Labor
Standards Act

Motion to
produce

Witness state
ments

Third
persons

38. Royal Exch. Assur. v. Mc-
Grath, 13 F.RX). 150
(S.D.N.Y. 1952).

Recovery of
alien property

Motion to

produce
Investigative
report

Internal and
third persons

39. Durkin v. Pet Milk Co., 14
F.R.D. 385 (W.D. Ark.
1953).

Fair Labor
Standards Act

Motion to

produce
1. Witness state

ments
2. Investigative

reports

Third
persons
Internal and
third persons

40. United States v. Certain Parcels
of Land, IS F.R.D. 224 (S.D.
Cal. 1954).

Condemnation Motion to

produce
1. Appraisals

2. Documents
reflecting
value

Third
persons
Internal

41. Continental Distilling Corp. v.
Humphrey, 17 F.R.D. 237

(D.D.C. 1955).

Injunction
against order
concerning
labeling

Subpoena
duces tecum
in re pending
deposition

Documents used
by Government
in reaching deci
sion

Internal
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� PRIVILEGE INFORMALLY CLAIMED (Continued)

PRELIMI
NARY IN
SPECTION
ORDERED?

DID
COURT

INSPECT?

DID
COURT
EXCISE? DECISION SANCTION REMARKS

Yes Yes No Discovery ordered

No No No Discovery denied
except as to fact
of existence of
statements

No No No Discovery denied

No No No Discovery ordered
subject to later
claim of privilege

No No No Discovery ordered
subject to objection

Question of privilege
eliminated by court.

No No No Production ordered
but depositions
limited to testi
mony as to value

No No No Discovery denied
due to lack of
good cause

Claim of privilege re

jected.

Yes Yes Yes Discovery ordered
after deletion of
opinion

No No No 1. Discovery
ordered

2. Discovery
denied on

ground of lack
of good cause

Claim of privilege re

jected.

Yes Yes Yes Discovery denied
as to appraisals
and granted as to
documents after
court deleted that
which could not
lead to discovery
of evidence

Appraisals denied due to
desire to protect work
of appraisers from dis
closure without payment
of fees. Privilege re

jected.

No No No Subpoena
quashed but de
position allowed

Executive precluded
from using infor
mation claimed as

as to nonprivi- privileged at trial
leged questions
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B. CIVIL ACTIONS WHERE EXECUTIVE IS A PARTY

NAME of case
TYPE OF
ACTION

TYPE OF
DISCOVERY

WHAT WAS
SOUGHT SOURCE

42. Fahey v. United States, 18
F.R.D. 231 (S.D.N.Y. 19S5).

Tort Claims Act Motion to

produce
Personal and Internal
medical records
of veteran

43. Park & Tilford Distillers
Corp. v. United States, 20
F.R.D. 404 (S.D.N.Y. 1957).

Penalty refund Motion to
produce

Various corre- Mixed
spondence

United States v. Continental
Can Co., 22 F.R.D. 241
(S.D.N.Y. 1958).

Antitrust Interrogatories Facts in investi
gative reports
about defendant's
rank among
similarmanu
facturers

Third
persons

45. Mitchell v. Madden, 1 Fed. Fair Labor Interrogatories 1. Names of wit- Internal
Rules Serv. 2d 33.333, Case 3
(W.D. La. Oct. 14, 1958).

Standards Act nesses

2.

3.

Summary of
testimony to
be used at
trial
List of docu
ments to be
used at trial

United States v. Jerrold Elec
tronics Corp., 168 F. Supp.
146 (E.D. Pa. 1958).

Antitrust Interrogatories Information
about trans
actions, includ
ing names

Internal and
third persons

United States v. Smith, 22
F.R.D. 482 (N.D. 111. 1958).

Surplus Prop
erty Act

Interrogatories Information con- Internal
cerning circum
stances of grand
jury investigation

48. United States v. Procter &
Gamble Co., 2 Fed. Rules Serv.
2d 33.333, Case 3 (D.NJ. June
9, 1959).

49. United States v. 62.50 Acres
of Land, 23 F.R.D. 287 (N.D.
Ohio 1959).

Antitrust Interrogatories Information con- Internal
cerning circum
stances of grand
jury investigation

Condemnation Interrogatories 1, Safetymeas- Internal
ures at Nike
sites
Information in
the hands of
government
appraisers

50. United States v. Swift & Co.,
24 F.R.D. 280 (N.D. 111.
1959).

Antitrust Motion to

produce
Miscellany Internal

Frazier v. Phinney, 24
F.R.D. 406 (S.D. Tex.
1959).

Tax refund Motion to
produce

Revenue
agent reports
Documents
showing defi
ciency pre
viously
charged

Internal and
third persons
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�PRIVILEGE INFORMALLY CLAIMED (Continued)

PRELIMI
NARY IN
SPECTION
ORDERED?

DID
COURT

INSPECT?

DID
COURT
EXCISE? DECISION SANCTION REMARKS

No No No Discovery ordered

No No No Discovery ordered

No No No Discovery ordered Cause dismissed if
order not complied
with

No No No Discovery ordered Cause dismissed Investigative procedures
if order not com- were protected.
plied with

No No No Discovery ordered

No No No Discovery ordered

No No No Discovery ordered

No No No Discovery ordered

No No No Discovery ordered Information sought had
previously been elicited
in other ways.

No No No Discovery ordered



COMMENT
CRIMINAL PROSECUTIONS FOR VIOLATIONS OF THE

SHERMAN ACT: IN SEARCH OF A POLICY

Victor H. Kramer*

Recent developments in antitrust litigation have focused attention on the
policy problems arising out of the Sherman Act alternative of proceeding
against alleged violators in civil or criminal proceedings. Mr. Kramer
examines the policies of the past and the views of their proponents and
the difficulties and criticisms following in their wake. Criminal prosecutions,
despite the protests of many, seem to carry a moral sanction which the
author suggests is out of place in most antitrust cases. Additionally, the
current attempt to bring impersonal criminal actions against corporations
without naming their responsible officers creates confusion and at times
injustice, conditions satisfactory to neither side. The author concludes by
proposing that a clear public policy invoking few criminal antitrust sanctions
be enunciated and effectuated.

Recently a district judge, following pleas of nolo contendere to an

indictment charging price fixing in violation of the Sherman Act by
manufacturers of shovels, rakes and hoes, sentenced each of four cor

porate officials to ninety days in jail.1 This is the first occasion in
which any businessman has received and served a jail sentence following
a plea of nolo contendere to a Sherman Act indictment.2 On his way
to commence serving his sentence, one defendant shot and killed him
self. The sentences in this case have given rise to widespread comment.

Reactions have varied, some believing that they were most unjust,
while others have held that the sentences will serve as effective
deterrents.

* Member of the firm of Arnold, Fortas & Porter, Washington, D.C; Member of the

Bars of the District of Columbia and the State of Ohio.
i See United States v. McDonough Co., CCH Trade Reg Rep. (1959 Trade Cas.) ff 69482.
2 In modern times there has been only one other case where businessmen have served

time in jail for a Sherman Act violation, and in this instance the sentences were imposed
after trial and conviction. See Las Vegas Merchant Plumbers Ass'n v. United States, 210

F.2d 732 (9th Cir.), cert, denied, 348 U.S. 817 (1954). In United States v. Consolidated
Laundries Corp., 159 F. Supp. 860 (S.D.N.Y. 1958), Judge Palmieri sentenced several

defendants to six months in jail following trial and conviction in a Sherman Act case.

This judgment has been appealed. See 266 F.2d 941 (2d Cir. 1959).
There have been several instances of suspended sentences imposed for Sherman Act

violations. Instances of imposition of jail sentences for Sherman Act violations from 1890

to 1946 are collected in United States Versus Economic Concentration and Monopoly, Staff

Report to the Monopoly Subcommittee, House Committee on Small Business, 79th Cong.,
2d Sess. 257 (Staff Print 1946).

530
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This comment undertakes to review briefly the history of the use of

the criminal sanctions in the Sherman Act, to note current trends in in

stitution of criminal antitrust actions, and to evaluate the trends in

terms of an effective antitrust enforcement program.
The Sherman Antitrust Act3 authorizes the Attorney General to

prosecute suspected violations of that act as crimes, to institute civil

actions to prevent or restrain violations, or to institute both criminal

and civil proceedings. Thus, at some point in every antitrust investi

gation, when the staff of the Antitrust Division of the Department of

Justice believes it has found a violation, a decision must be made as to

whether to proceed on the criminal side of the docket. The considera

tions that are thought to motivate the Antitrust Division in making
these decisions have been the subject of considerable confusion to the

bar and the business community, although, from time to time, the

assistant attorneys general in charge of the Division have undertaken

to announce their respective policies regarding criminal antitrust

prosecution.
During the first fifteen years of the act's history, enforcement was

primarily by the institution of civil cases. Thus, from 1890 to 1905

twenty-one civil cases were instituted and only seven criminal. In the

five years from 1906 to 1910 inclusive, thirty-four criminal cases were

filed and only seventeen civil. In the ten years from 1911 through
1920, government Sherman Act cases were about equally divided between
civil actions and criminal prosecutions. The ensuing ten years saw

decided emphasis given to civil cases as opposed to criminal prosecu
tions.4
Primarily as a result of the policies of Assistant Attorney General

Thurman Arnold, 1938 saw a return to emphasis upon criminal prosecu
tions for violations of the Sherman Act. These prosecutions engendered
a great deal of debate concerning their propriety and wisdom. Three

principal positions have developed. Judge Arnold and his adherents have
maintained that only the fear of disgrace or ignominy resulting from
indictment and conviction for crime is sufficient to deter businessmen
from entering into schemes in unlawful restraint of trade. They point
out that, "The Sherman Act in its present form is fundamentally a

criminal statute. The civil remedies are supplemental for the purpose
of furnishing additional redress where the facts call for it."5 They
comment also:

3 26 Stat. 209 (1890), as amended, IS U.S.C. �� 1-7 (19S8).
4 Statistics were compiled from CCH, The Federal Antitrust Laws 67-160 (19S2).
5 Berge, Remedies Available to the Government Under the Sherman Act, VII Law &

Contemp. Prob. 104 (1940).
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As a deterrent, criminal prosecution is the only effective instrument under

existing statutes. ... It may ... be that if there were teeth in the civil remedy,
it might be a deterrent. But for this purpose the civil injunction is little more
than a form of unemployment relief for lawyers since it carries no penalties.
The civil suit has a useful place as a supplement to the criminal proceeding�

not as a substitute.6

At the opposite pole are those who contend that the Department
should institute fewer criminal cases and prosecute violations primarily
on the civil side. Adherents of this position frequently make strange
bedfellows. Some believe that criminal prosecutions for Sherman Act
violations are unjust and unfair except in "clear, certain and predatory"
cases.7 They insist that it is frequently "difficult for today's businessman
to tell in advance whether projected actions will run afoul of the Sher
man Act's criminal strictures."8
Another group would also minimize criminal antitrust prosecutions

but for entirely different reasons. This group, which includes many
economists, favors civil enforcement proceedings because it believes
that equity decrees will reshape market structure and behavior so as

to promote competition. This position minimizes the importance of
criminal cases in deterring future violations, contending that maximum
fines of $50,000 (which are rare�the average is much lower)9 are not

6 Arnold, Antitrust Law Enforcement, Past and Future, VH Law & Contemp. Prob. 5, 16

(1940). Compare Judge Arnold's remarks in 1958:

When I was in the Antitrust Division I sought to remove the hazard of ill-considered
consent decrees by announcing a policy that all suits should be criminal suits, and for
a while I maintained that policy.
Now it is practically gone. Only a very few suits are criminal suits. I suppose, if

selections are made honestly, no one knows why one should be selected as civil and one

as criminal.
So I think it is most important that the regulation of industry which the consent

decree really is, should not be accomplished by people who are not of the industry or

really familiar with its problems.
Hearings on the Role of Private Antitrust Enforcement in Protecting Small Business Before
the Select Senate Committee on Small Business, 85th Cong., 2d Sess. 165 (1958) [hereinafter
cited as Hearings].

7 Dissenting views in Report of the Attorney General's National Committee to Study the

Antitrust Laws 353 (1955) [hereinafter cited as Attorney General's Report]. See also

Carman, Antitrust Administration and Enforcement, 1955 A.B.A.J. Section of Antitrust Law

148, 154.
8 Attorney General's Report at 349.
9 The average fine imposed under the Sherman Act during the period 1946-1953 is

reported to have been about $2600. See Attorney General's Report at 352. Following the

tenfold increase in maximum fine from $5000 to $50,000 in 1955 (Act of July 7, 1955, 69

Stat. 282, 15 U.S.C. � 1 (1958)) the amounts of fines have undoubtedly increased but

probably average less than $13,000.



1960] Comment 533

really deterrents and that the economic results obtained through com

plex civil relief, which may include dissolution and divestiture, are more

effective in removing unlawful restraints on trade from a market.10

The Antitrust Division itself, after the regimes of Judge Arnold and
Wendell Berge, has appeared to espouse a position somewhat between
those who would emphasize enforcement by criminal proceedings and
those who would emphasize civil cases. Thus, in 1955 the Attorney
General's National Committee to Study the Antitrust Laws endorsed the
Division's "balanced enforcement program," which included cases

instituted against "national and local restraints."11 The Committee

recognized that the local cases were frequently "of a flagrant type,"
and endorsed use of the criminal process "where the law is clear and
the facts reveal a flagrant offense and plain intent unreasonably to
restrain trade."12

Judge Barnes, serving both as Assistant Attorney General in charge
of the Antitrust Division and Co-Chairman of the Attorney General's
Committee, advised the Committee in some detail of the then prevailing
policy used to select cases for criminal prosecution. He stated:

In general, the following types of offenses are prosecuted criminally: (1)
price fixing; (2) other violations of the Sherman Act where there is proof
of a specific intent to restrain trade or to monopolize; (3) a less easily defined
category of cases which might generally be described as involving proof of use

of predatory practices (boycotts, for example) to accomplish the objective of
the combination or conspiracy; (4) the fact that a defendant has previously
been convicted of or adjudged to have been, violating the antitrust laws may
warrant indictment for a second offense.13

These standards lack precision, as indeed they must if they are
not to remove all discretion from the hands of the law enforcement
officer.14 Thus, the term "price fixing" may include an agreement
between a seller and its customers fixing prices under valid patents which

10 See Kaysen, An Economist as the Judge's Law Clerk in Sherman Act Cases, 12
A.BA.J. Section of Antitrust Law 43, 47 (1958) ; Timberg, Some Justifications for Divesti
ture, 19 Geo. Wash. L. Rev. 132, 146 (1950) ; Stocking, The Rule of Reason, Workable
Competition, and Monopoly, 64 Yale L.J. 1107, 1161 (1955) ; The Relationship of Prices to
Economic Stability Growth, Compendium of Papers submitted by panelists appearing before
the Joint Economic Committee, 85th Cong., 2d Sess. 527 (Comm. Print 1958) (Watkins
and Dirlam, Government Policy Toward Competition & Private Pricing).

11 Attorney General's Report at 349.
12 Ibid.
13 Id. at 350.
14 Cf. Carman, supra note 7, at 155.
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may not even be unlawful, let alone a case for criminal prosecution.15And the term "boycotts" includes any agreement, between two or more
concerns to refuse to deal with a third concern�even for legally excus
able reasons.16 In any event, not all such agreements have been prose
cuted on the criminal side of the docket.17
In the meantime a new development in government policy toward

criminal Sherman Act prosecutions was initiated by Attorney General
Brownell. In 1953 it was announced that the Department of Justice
would thereafter oppose acceptance of pleas of nolo contendere in all
criminal cases, except in most unusual circumstances.18
Rule 11 of the Federal Rules of Criminal Procedure provides that

nolo pleas may be made with the consent of the court.19 Since the
institution of this new policy, the Antitrust Division has rarely been
successful in persuading district judges to refuse nolo pleas.20 Among
the arguments the Division has advanced to support its position has
been the contention that an acceptance of a nolo plea enables a guilty
defendant to avoid the consequences of section 5 of the Clayton Act.21
That section provides that a final judgment of conviction against a

15 United States v. General Elec. Co., 272 U.S. 476, 488 (1926). See United States v.

New Wrinkle, Inc., 342 U.S. 371, 372 (19S2) ; United States v. United States Gypsum Co.,
340 U.S. 76, 84 (19S0) ; United States v. Line Material Co., 333 U.S. 287 (1948) ; United
States v. United States Gypsum Co., 333 U.S. 364, 399-402 (1948) ; Newburg Moire Co. v.
Superior Moire Co., 237 F.2d 283, 293 (3d Cir. 1956).

16 See United States v. Insurance Bd., 144 F. Supp. 684, 696-98 (N.D. Ohio 19S6) ;
United States v. National Football League, 116 F. Supp. 319 (E.D. Pa. 1953) (agreement
not to sell telecasting rights upheld under stated circumstances).

17 See, e.g., United States v. New Orleans Ins. Exch., 148 F. Supp. 915 (E.D. La.),
aff'd per curiam, 355 U.S. 22 (1957) ; United States v. Insurance Bd., 144 F. Supp. 684

(N.D. Ohio 1956) ; United States v. Watchmakers of Switzerland Information Center, 133

F. Supp. 40 (S.D.N.Y.), reargument denied, 134 F. Supp. 710 (S.D.N.Y. 1955).
18 See Assistant Attorney General Barnes' Statement in Understanding the Antitrust

Laws (Practicing Law Institute 1955) 143. See also cases, CCH Trade Reg. Rep. (1959 Trade

Cas.) Mf 45057, at 66327,-45058, at 66358.
is 18 U.S.C. � 3771 (1958).
20 The cases are collected as of April 1957 in Memorandum in Support of Defendants'

Motion for Leave to Withdraw Their Pleas of Not Guilty and Enter Pleas of Nolo Con
tendere in United States v. Safeway Stores, (N.D. Tex. Crim. No. 9584) ; see United
States v. Safeway Stores, 20 F.R.D. 451 (N.D. Tex. 1957). Only one case has been found

during the entire year ending June 30, 1958, in which a district judge refused to accept a

proffered plea of nolo contendere to a Sherman Act indictment. See United States v. Pitts

burgh Plate Glass Co., CCH 1957 Trade Cas. If 68822, at 73327.
21 38 Stat. 731 (1914), 15 U.S.C. � 16 (1958); see United States v. Safeway Stores, 20

F.R.D. 451, 455 (N.D. Tex. 1957) ; United States v. Standard Ultramarine & Color Co., 137

F. Supp. 167, 171 (S.D.N.Y. 1955).



1960] Comment 535

defendant in a government action under the antitrust laws "shall be

prima facie evidence against such defendant ... as to all matters respect
ing which said judgment . . . would be an estoppel as between the

parties" in a subsequent private suit for treble damages by persons
claiming to have been injured by defendant's conduct. A plea of nolo
contendere is apparently not such prima facie evidence.22
In United States v. Standard Ultramarine & Color Co.,23 Judge

Weinfeld accepted the Division's argument and articulated its premises
in refusing a nolo plea. He said :

Upon [the] vigorous and constant enforcement [of the antitrust laws] depends
the economic, political and social well-being of our nation. The concept that
antitrust violations really are "minor" and "technical" infractions, involve no

wrongdoing, and merely constitute "white collar" offenses, has no place in the
administration of justice.24

The defendants urge that there is no obligation upon the Government to assist
or encourage [private treble damage] litigants. But a fair reading of the debates
and the Committee Reports indicates that such was the very purpose of [Section
S of the Clayton Act].25

Judge Weinfeld's views, however, are shared by only "a small minor

ity" of federal judges.26 The "overwhelming" majority has accepted
nolo pleas in antitrust cases, rejecting the Government's argument.27
These judges hold that it is not the office of criminal prosecution to
redress private wrongs and they have demurred to the rejoinder that
treble-damage actions serve a public purpose in deterring violations of
the antitrust laws.28
The majority's acceptance of nolo pleas in antitrust cases is evidence

that our federal judiciary is not willing to exercise its discretion in

increasing the penalties explicitly prescribed by Congress in sections 1,

22 Section 5 of the Clayton Act contains a proviso that it "shall not apply to consent

judgments or decrees entered before any testimony has been taken." See cases cited note
21 supra.
23 137 F. Supp. 167 (S.D.N.Y. 19SS).
24 Id. at 170.
2" Id. at 172.
26 United States v. Safeway Stores, 20 F.R.D. 4S1, 458 (N.D. Tex. 1957).
27 Id. at 459.
28 Id. at 455-58 and authorities cited therein. An expert in the field has stated that many

federal judges evince "an attitude of definite hostility" to private antitrust suits. See
testimony of Lee Loevinger, Hearings at 12. See also Eagle Lion Studios v. Loew's, Inc.,
248 F.2d 438, 451 (2d Cir. 1958) ; Allgair v. Glenmore Distilleries Co., 91 F. Supp. 93, 97
(S.D.N.Y. 1950).
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2 and 3 of the Sherman Act. This has tended to focus attention once
again on the whole question of punishment of businessmen for antitrust
violations as opposed to reformation of business behavior in the market
place. Judicial reluctance to ease the path of treble-damage plaintiffs
demonstrates that our courts are not prepared to emphasize the role of
punishment in antitrust law enforcement.
Criminal prosecutions under the Sherman Act almost invariably are

against citizens who are leaders in their respective communities and
men of unquestioned personal integrity whose careers are clear of
any taint of moral turpitude. In an effort to minimize the unpleasant
connotations of criminal prosecution of respectable businessmen, Thur-
man Arnold likened the antitrust violation to an ordinary traffic viola
tion.29 This analogy has not been accepted by the business community,
nor has it been accepted by many district judges and juries who have
allowed absence of substantial proof of any evil intent to influence
their judgment as to whether or not the Sherman Act has been violated.
The strictures of section 1 of the Sherman Act against concerted

action among competitors to reduce or eliminate the rigors of competi
tion run counter to the normal pattern of behavior of the majority
of businessmen. Competition breeds uncertainty and insecurity; a

countervailing state of repose is the goal desired by most businessmen;
it can be achieved only by eliminating competition.30 It is now almost
200 years since Adam Smith observed that most meetings of business
men end up by their reaching agreements on prices.31 And Walter

Lippman once said that "competition has survived only where men have
been unable to abolish it."32 Thus, section 1 of the Sherman Act, in its

prohibition of conspiracies in restraint of trade, makes criminal conduct
that is normal.33 This is not to deny the role of law in changing norms

of human conduct or in reforming natural human urges. Some of
mankind's finest hours have been devoted to enactment and enforcement
of legislation designed to eradicate widespread patterns of behavior
that had come to be regarded as antisocial. But we must recognize,
nevertheless, that most conspiracies in restraint of trade originate in the
minds of conventional and honorable men. As Judge Wyzanski phrased

29 Arnold, supra note 6, at 11.

30 Cf. Johnston, Business Ethics 175 (1956).
31 Smith, Wealth of Nations (4th ed. 1811).
32 Quoted in Sutherland, White Collar Crime 61 (1949).
33 But see id. at 45: "A violation of the antitrust laws is a violation of strongly entrenched

moral sentiments."
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it, the Sherman Act condemns conduct that society has declared to be

"inherently evil" but not "immoral."34
In 1940 Arnold complained that considerations of morality have

"thrown a fog over antitrust prosecutions."35 This fog has not lifted

in the ensuing years. Since violations of the Sherman Act are crimes,
questions of morality and intent will pervade trials of antitrust cases,

whether civil or criminal, and will sway many judges and juries, whether
consciously or not. In Judge Wyzanski's "Opinion on Alleged Viola

tions" in United States v. Shoe Machinery Corp.,�probably the most

profound analysis of section 2 from the pen of a district judge in the

history of the act�he was at pains to read out of the section any

"moral considerations."36 He stated:

The violation with which United is now charged depends not on moral considera

tions, but on solely economic considerations. United is denied the right to

exercise effective control of the market by business policies that are not the

inevitable consequences of its capacities or its natural advantages. That those

policies are not immoral is irrelevant.37

But in his "Opinion on Remedy" in the same case, the learned judge
read moral considerations right back into the Sherman Act. He wrote:

[A] trial judge is only one man, and should move with caution and humility.

Such self-restraining considerations have peculiar force in this case. Until
Alcoa lost its case in 194S, there was no significant reason to suppose that
United's conduct violated � 2 of the Sherman Act. The Supreme Court had
three times . . . reviewed aspects of this company's, or its predecessor's, activities.
What United is now doing is similar to what it was then doing, but the activ
ities which were similar stood uncondemned,�indeed, one ought to go further
and say they were in part endorsed. In the face of these decisions, it would be
anomalous to charge the officers of United with any moral deficiency.
In the light of these general considerations it is now meet to consider ... a

proposed decree.38

34 United States v. United Shoe Mach. Corp., 110 F. Supp. 295, 34S (D. Mass. 1953),
aff'd per curiam, 347 U.S. 521 (1954).

35 Arnold, supra note 6, at 11.
36 110 F. Supp. at 345.
37 Ibid.
38 Id. at 348. (Emphasis added.) In United States v. Aluminum Co. of America, 148

F.2d 416, 427 (2d Cir. 1945), Judge Learned Hand commented:
[Congress] did not condone "good trusts" and condemn "bad" ones; it forbad all.
Moreover, in so doing it was not necessarily actuated by economic motives alone. It
is possible, because of its indirect social or moral effect, to prefer a system of small
producers, each dependent for his success upon his own skill and character, to one in
which the great mass of those engaged must accept the direction of a few. These
considerations, which we have suggested only as possible purposes of the Act, we think
the decisions prove to have been in fact its purposes.
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Having adjudged that defendant had monopolized, the remaining
task was to fashion a decree that would eliminate the defendant's exclu
sionary practices and "restore workable competition in the market."39
This was not a moral question, but one primarily of economics. Yet,
judging from the extract of the court's opinion quoted above, moral
considerations did enter into the judgment in the United Shoe case, as

doubtless they have in many others.40
Professor Kaysen, a distinguished economist who acted as clerk to

Judge Wyzanski in the United Shoe case, has argued that the Govern
ment should "put more weight on the nature of the market in which the
defendant firms operate and their role in that market, and less weight
on evidence of intent."41
The tendency of the courts, particularly the district courts, to inject

questions of morality into Sherman Act trials has been an important
factor in causing government prosecutors to emphasize considerations
of intent. If judges having the degree of sophistication and learning
enjoyed by Judge Wyzanski continue to dwell on these considerations
in their opinions in civil cases, it is understandable that the lawyers in
the Antitrust Division allow these considerations to influence their

judgment in the selection and prosecution of cases. To ask for a con

viction of a person in a criminal antitrust case, a sophisticated prosecutor
endeavors to convince the jury that the defendant has been guilty of
conduct in violation of "strongly entrenched moral sentiments."42 Cer

tainly, conviction is more apt to follow from such a showing than

merely relying on economic proof that defendant possesses the power
to exclude competitors and to fix prices.
There is some evidence that the Antitrust Division very recently

has been shying away from indictments of businessmen whose conduct
has violated the Sherman Act. It has been instituting an increasing
number of criminal cases which have named only corporations as defen

dants. In the fiscal year ending June 30, 1958, of a total of 22 criminal

cases filed under the Sherman Act, 13, or almost 60 percent, named

only corporations as defendants. In the fiscal year just ended, out of

a total of 42 criminal cases, 30 or 71 percent named no corporate officers

39 no F. Supp. at 347.
40 See, e.g., United States v. United States Steel Corp., 251 U.S. 417 (1920) ; United

States v. Oregon State Medical Soc'y, 95 F. Supp. 103 (D. Ore. 1950), aff'd, 343 U.S. 326

(1952); United States v. American Can Co., 234 Fed. 1019 (D. Md. 1916), appeal dis

missed, 256 U.S. 706 (1920).
41 Kaysen, supra note 10, at 47.
42 See Sutherland, White Collar Crime 45 (1949).
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or employees as defendants.43 Until very recently, Sherman Act indict

ments against corporations in which the responsible corporate officers

or agents were not named were far less frequent.44 Formerly, failure to

indict individuals was usually occasioned by the fact that the responsible
officers had received immunity from prosecution in order for the grand
jury to obtain their testimony against the corporation. But, in the last

year or two, the return of indictments naming no individuals has in
creased tremendously.
In earlier times it was held that corporations were incapable of com

mitting crimes and only their agents were indictable.45 The law has

changed, of course, but it is still true that a corporation acts only through
its human agents. Moreover, the Clayton Act provides that a corpora
tion's violation of the Sherman Act "shall be deemed to be also that of
the individual . . . agents . . . who shall have authorized, ordered or done

any of the acts constituting . . . such violation . . . ,"46
Increasing use of indictments naming only corporations as defendants

is probably the result of a conscious, though unpublicized, policy on the
part of the responsible officials in the Antitrust Division. If this trend
continues, it bids fair to introduce a third type of action under the anti
trust laws, in addition to the civil suit for injunction and the criminal
suit against the corporation and its responsible officers. There is very
recent evidence, however, that this trend may be reversed. The indict
ments against leading manufacturers of electrical equipment returned
on February 16, 1960, by a grand jury sitting in Philadelphia in which
many corporate officers and employees were named as defendants may
signal a renewed interest by the Antitrust Division in prosecuting officials
allegedly responsible for corporate antitrust violation.47
It is arguable that payment of a fine has very little, if any, deterring

effect on a corporation whose annual sales range from one hundred to
one-hundred thousand times the amount of the fine.48 Any stigma of the
43 Cases cited supra note 18.
44 In each of the fiscal years ending June 30, 1956 and 1957, 18 criminal Sherman Act

cases were filed, of which five named only corporations as defendants. In fiscal 1955, three
of a total of 17 criminal cases named only corporations as defendants; in 1954, five of a
total of 14; in 1953, four of a total of 17; in 1952, three of a total of 12.

45 See New York Cent. & Hudson River R.R. v. United States, 212 U.S. 481, 492
(1909); 10 Fletcher, Cyclopedia Corporations � 4942 (1931).
48 38 Stat. 736 (1914), IS U.S.C. � 24 (1958).
47 On March 24, 1960, following submission of an unprecedented affidavit from the

Attorney General, Chief Judge Ganey denied applications made by some defendants in
these cases to plead nolo contendere.

48 In 1939 Senator O'Mahoney introduced a bill to authorize the Government to sue
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criminal prosecution that filters through to the unidentified and unin-
dicted responsible corporate officers may be so diluted as to be ineffectual
as a deterrent.
On the other hand, it can be argued that responsibility in the modern

corporation is diffused among so many executives that it is difficult, if
not impossible, to fix personal responsibility for the corporation's crime.
In these circumstances, it might be unfair to indict, for example, an assist
ant sales manager for participation in a meeting with representatives of
his company's competitors at which prices were fixed, and impossible to
obtain convincing proof that the assistant sales manager's agreement was
authorized or ratified by the president or the vice-president in charge
of sales. Under these circumstances, the Antitrust Division might well
hesitate to seek an indictment against the subordinate and, hence, would
prosecute only the corporation.
Two other reasons come to mind for the increase in number of anti

trust indictments naming only corporations as defendants. One is that
the Division may hope to be able to obtain a greater number of settle
ments with the debatable consequence that more deterrence will be

purchased per enforcement dollar. Also, it may be that the Division is

attempting to steer a middle course between the views of those who
believe that criminal Sherman Act prosecutions are unjust except in

"predatory" cases and those who argue that criminal prosecution is the

only effective instrument. It is doubtful whether this course will satisfy
either group. Thus, those who want more criminal cases will argue that
their deterrent value is greatly weakened by failing to indict the respon
sible officers. Those who think antitrust indictments are frequently
unjust will hardly be reassured by the fact that the supposed injustice
was muted by avoiding indictment of individual defendants.

Perhaps the most serious objection to current Division policy in

criminal cases is that it, in effect, discriminates against the principal
officers of small companies whose responsibility for the acts of their

corporations is usually direct and readily ascertainable. In contrast, the

responsibility of the principal officers of large corporations is usually

for and recover civil penalties from corporations for their violations of the Sherman Act.

S. 2719, 76th Cong., 1st Sess. (1939). The bill also authorized suits for recovery of penalties
from any officer of a corporation who authorized the corporation's unlawful acts in the

amount of twice the compensation each received during the violation. See Berge, Some

Problems in the Enforcement of Antitrust Laws, 38 Mich. L. Rev. 471-72 (1940) ; Berge,

supra note S, at 111.

This proposed legislation apparently had the support of the Antitrust Division, although

the degree of severity of the penalties was questioned.
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indirect and diffused. Accordingly, it is this type of corporate officer who

most usually escapes indictment. For example, in October 1957 the

president of The Maine Lobstermen's Association was indicted, along
with the association itself, for price fixing. Three months later RCA

was indicted for monopolization, but none of its officers were named as

defendants. A month later the vice-president of Jas. H. Matthews &

Co. was indicted, along with the company, for monopolizing the manu

facture of bronze gravemarkers. A few weeks thereafter Parke Davis

and four other drug manufacturing corporations were indicted for fixing
prices for polio vaccine, but none of their officers were indicted.49

Doubtless, there were good reasons why the RCA and polio vaccine
indictments did not name responsible officers while the indictments in

the lobster and gravemarker cases did. But these reasons are certainly
not apparent either from the face of the indictments or from depart
mental press releases. The administration of a law that depends for
successful enforcement so heavily on public understanding and approval,
as does the Sherman Act, requires that its administration not only
conform to a rational policy in selecting defendants for prosecution but
also that that policy be publicized and explained at every reasonable

opportunity. This has not been done. It needs to be done.
Concurrent with the striking increase in the number of indictments in

which no corporate officials were named as defendants, the proportion of
criminal to civil cases has also increased.50 This emphasis on criminal
prosecutions will hardly satisfy those who believe that civil cases designed
to reshape market structure and behavior should receive the paramount
attention of the Antitrust Division. Nor will it find favor with those who
believe that the Division should confine its criminal Sherman Act prose
cutions to cases in which it has substantial evidence that the responsible
corporate officers were aware that their conduct violated the act or were

deliberately employing coercive tactics to injure competitors.51 Ad-
"� CCH Trade Reg. Rep. (1959 Trade Cas.) 45057, at 66330, 1f 45058, at 66336,

66339, 66346. The defendant corporations in the polio vaccine case were all acquitted by the
court at the conclusion of the Government's case. United States v. Eli Lilly Co., CCH
Trade Reg. Rep. (1959 Trade Cas.) fl 69482.

50 In the last three fiscal years, the number and percentage of criminal to total cases
filed has been 18, 33 percent (1957); 22, 41 percent (1958); 42, 66 percent (1959).

51 Compare Lorain Journal Co. v. United States, 342 U.S. 143, 149 (1951) (civil case in
which the district court found defendant newspaper engaged in "bold, relentless, and
predatory commercial behavior" to drive a competing radio station out of business) with
United States v. Southeastern Underwriters Ass'n, 322 U.S. 533 (1944) (indictment of an

association, 200 fire insurance companies and twenty-seven individuals for fixing premium
rates upheld against demurrer based on ground that insurance was not commerce).
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herents to this view believe that indictments in these cases should include
the responsible officials of each corporate defendant, unless it has been
necessary for the grand jury to have their testimony.
If a policy emphasizing civil actions were announced, given broad

publicity, and adhered to by the Division, district courts might eventually
come to treat civil cases for equitable relief as instruments to effect the

economic, political and social policies underlying the Sherman Act rather
than as excursions into businessmen's morals. Reservation of the crimi
nal trappings for the really serious offender, who either acts with knowl

edge that he violates the law or deliberately seeks to force competitors
out of business, might increase the deterrent effect of the criminal anti
trust sanction, as well as respect for fair enforcement policies.
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NOTES
BROADCASTERS' IMMUNITY FROM LIABILITY FOR

POLITICAL DEFAMATION

I

Introduction

The law of libel and slander has developed many irrational distinc
tions explainable only in the light of the long history of these actions
and the legal fictions of the past. That history is one of shifting juris
dictions pursuing distinct purposes and policies. Long before the brief
era of the notorious Star Chamber, the law of libel and slander had
begun its uneven development.1 At first, actions for defamatory state
ments were tried in the local and ecclesiastical courts because the church
considered them exclusively spiritual matters involving sin.2 Later, the
common-law courts interposed and the resulting conflict between the
two jurisdictions was resolved by making temporal loss the jurisdictional
basis of the common-law courts. Without a showing of temporal loss,
the injury was spiritual and the cause was entertained by an ecclesiasti
cal court.3 A church-state balance was the result of this development.
During the seventeenth century, the Star Chamber took jurisdiction over

political libel and held it to be a crime, utilizing the action to suppress
criticism of the government.*
With the abolition of the Star Chamber, jurisdiction passed back into

the hands of the common-law courts.5 However, there was no person of
sufficient ability or interest capable of substituting an orderly arrange
ment of the law in this area for the archaic distinctions which prevailed.
The common-law courts recognized the tort of libel and adopted the
Star Chamber's view that it could also be a crime.6 From this volatile

embryo the actions of libel and slander have matured until today they
are confined to insuring the reputation of private individuals from de

famatory remarks. What behavior constitutes defamation is subject
i Carr, The English Law of Defamation (pts. 1-2), 18 L.Q. Rev. 2SS, 388 (1902);

Donnelly, History of Defamation, 1949 Wis. L. Rev. 99; Holdsworth, Defamation in the

Sixteenth and Seventeenth Centuries (pts. 1-3), 40 L.Q. Rev. 302, 397 (1924), 41 L.Q.
Rev. 13 (1925) ; Veeder, History and Theory of the Law of Defamation, 4 Colum. L.

Rev. 33 (1904).
2 See Palmer v. Thorpe, 4 Co. Rep. 20a, 76 Eng. Rep. 909 (K.B. 1583).
3 Prosser, Torts � 92 (2d ed. 1955).
4 Donnelly, supra note 1, at 116-17.
5 Holdsworth, supra note 1, at 305.
6 Ibid.
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to a continually changing criterion. The one constant is the attempt by
the courts to achieve a balance. Two recognized but conflicting theories
are competing for supremacy in any libel or slander suit: freedom of

speech, on the one hand, and the individual's right to be free from as

saults on his good reputation, to recover damages for defamation on the
other. The courts must strike a balance placing the facts of each case

on the scale of social values. An excellent example of balancing by the
courts in this area of law is the privilege attached to certain judicial,
legislative and executive proceedings,7 which privilege is designed to

guarantee an independent and fearless administration of justice at the

expense of the individual's reputation. From a contemporary viewpoint,
the courts have been fairly successful in their attempt to preserve this

balance, but the development of radio and television has posed serious
difficulties both legally and on the policy level.
The legal difficulty stems from the realization that the old actions of

libel and slander are not adequate to cope with the new and essentially
different means of communication.8 One illustration of this breakdown
involves the attempt to apply the ancient distinction between libel and
slander to radio and television. Historically, the distinction evolved
that the written word was held to be libel while the spoken word was

held to be slander. The permanency and so-called deliberate malice
imputed to publication kept the distinction alive, and the idea was es

tablished that libel was more dangerous than slander, and therefore must

carry a greater penalty.9 Consequently, special damages did not have to
be proved in a libel suit while the converse, with exceptions, was true
of slander. As the rules evolved the publisher was held to a strict liability
while secondary handlers of printed matter were liable upon a showing
of lack of due care.10
On the usual radio program the announcer reads from a script

which the audience never sees. Because the recital is from a printed
source, some courts have failed to break with the past and still hold
the tort to be libel.11 However, this rule does not make provision for
interpolated words, those interposed or ad-libbed into a written script
by the announcer; they are not written but merely spoken. Many courts

7 Harper, Torts � 250 (1933).
8 Newhouse, Defamation by Radio: A New Tort, 17 Ore. L. Rev. 314 (1938).
9 Prosser, Torts � 93 (2d ed. 1955).
10 Arnold v. Ingram, 151 Wis. 438, 138 N.W. Ill (1912). See also Kelly v. Hoffman,

137 N.J.L. 695, 61 A.2d 143 (Ct. Err. & App. 1948) (discussion of radio as a disseminator).
11 Sorensen v. Wood, 123 Neb. 348, 243 N.W. 82 (1932), appeal dismissed sub nom.

KFAB v. Sorensen, 290 U.S. 599 (1933) ; Weglein v. Golder, 317 Pa. 437, 177 Atl. 47 (1935).



546 The Georgetown Law Journal [Vol. 48: p. 544
have seized upon the writing requirement to distinguish and hold that
interpolated words constitute slander.12

Thus, where the action is considered to be slander the old balance may
be disturbed, since the degree of liability and the concomitant damages
have not kept pace with the actual harm done, thereby denying the in
jured individual adequate protection. For instance, the interpolated
word is just as harmful as the word read from a script, and the radio
audience cannot ascertain whether the words are written or spoken.
Yet, if the action is determined to be slander, the injured party's re

covery is limited to damages he can prove, whereas in the case of the
written script, damages need not be proved. On the other hand, if the
action is considered to be libel, the publisher is held to strict liability,
and as one writer has postulated, while this provides

a useful restraint upon irresponsible journalism, it is achieved at the expense
of a heavy burden upon innocent and careful publishers. It is not at all certain
that liability for negligence, coupled with a high standard of care and a pre
sumption that defamatory publications are made negligently, would not provide
all the protection that is really desirable.13

But it is the policy problem which is much more complex with

regard to the application of the law of defamation to political broad
casts. The difficulties stem from the very nature of the new electronic
devices. The precarious balance between freedom of expression and

protection of reputation is disturbed by the effectiveness of the new in

strumentalities as a means of dissemination of information. Their possi
bilities in the political arena were at once appreciated, and soon put to
use. At the same time, and impinging further on the problem, close

government regulation of the media as a means of political communi
cation was inevitable. The difficulty is to what extent this new element
of government control is to be weighed by the judge in counterbalancing
freedom of speech against the rights of the individual to be compensated
for injuries to his reputation.
The particular facet of governmental control with which this note is

concerned is section 315 of the Federal Communications Act of 1934.

In order to insure the political impartiality of those granted the privilege
of operating radio stations, Congress provided:
If any licensee [radio broadcaster] shall permit any person who is a legally
qualified candidate for any public office to use a broadcasting station, he shall

12 Hartmann v. Winchell, 296 N.Y. 296, 73 N.E.2d 30 (1947); Locke v. Gibbons, 164

Misc. 877, 299 N.Y. Supp. 188 (Sup. Ct. 1937).
is Prosser, Torts � 94 (2d ed. 1955).
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afford equal opportunities to all other such candidates for that office in the use

of such broadcasting station: Provided, That such licensee shall have no power
of censorship over that material broadcast under the provisions of this section.
No obligation is hereby imposed upon any licensee to allow the use of its
station by any such candidate.14

Recently, the Supreme Court in Farmers Educ. & Co-op. Union of
America v. WDAY15 stated that the "no power of censorship" provision
of section 315(a) of the FCA meant an absolute ban on censorship;
accordingly, an implied immunity of the broadcaster from liability under
state libel laws for the defamatory remarks made by political candidates
was necessary in order that it would not conflict with "traditional con

cepts of fairness."16
The particular incident which gave rise to this case occurred during

the 1956 United States senatorial race in North Dakota. Milton R.

Young, the incumbent Senator seeking reelection, was being challenged
by Quentin Burdick and A. C. Townley. Young and Burdick had previ
ously made use of the transmission facilities of the defendant WDAY and
their speeches were filmed and recorded for use at a later time. Townley
asked that the same privilege be accorded to him. Following the usual
procedure, he submitted a script of the remarks he intended to make
over the air. The station personnel reviewed this script and then in
formed Townley that to their knowledge some of the statements were

untrue, and if so, there was no privilege attached to their broadcast.
Townley was informed that the script would be televised only if the
station were presented with a demand for time under the provisions of
section 315.
The demand was made and the broadcast was transmitted as the station

was compelled to do under section 315. In the course of the presentation
Townley asserted that the Farmers Union was "Communist controlled"
and was attempting to establish a "Farmers Union Soviet" in North
Dakota. In a suit brought by the Farmers Union against the radio
station, the state district court held that the station was not liable be
cause the provisions of section 315 were applicable,17 which decision
was affirmed by the North Dakota Supreme Court.18 The United States

14 66 Stat. 717 (1952), 47 U.S.C. � 315(a) (1958) [hereinafter referred to as FCA].
15 360 U.S. 525 (1959).
16 Id. at 533.
17 Farmers Educ. & Co-op. Union of America v. Townley, 15 Pike & Fischer Radio

Reg. 2058 (N.D. Dist. Ct. 1957).
18 Farmers Educ. & Co-op. Union of America v. WDAY, Inc., 89 NW 2d 102 (N D

1959).
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Supreme Court followed in this line by concluding that (1) the ban on

censorship was absolute; (2) immunity must follow as a natural result;
and (3) state law must fall rather than present an obstacle to an

objective of Congress.19
This decision bears close scrutiny from the standpoint of the balance

theory as set forth above. The question to be asked is whether allowing
the injured individual to sue the broadcaster creates an imbalance, either
from the standpoint of impairing the dissemination of political ideas or

by unduly giving an advantage to the individual. As far as dissemination
is concerned, the answer must be no, by virtue of section 315 which
makes the granting of equal uncensored time mandatory. Nor is the
broadcaster at liberty to deny time altogether, for the FCC has, on

occasion, considered the allotment of time for political candidates a

requisite of license renewal.20 In reference to the view that the indi
vidual is unduly favored, the suit against the broadcaster may be the

only adequate remedy and for this reason, granting immunity to the
broadcaster may have created an imbalance.
The Court in WDAY granted immunity to the broadcaster because

it seemed "fair." But fairness may not be a consideration here.

Congress may have intended to be "unfair" to the broadcaster in order
to preserve the balance. Before the Court could give way to this con

cept of fairness it had to dismiss the possibility that Congress had in
tended the opposite. It is for this reason that the legislative history of
section 315(a) of the Communications Act becomes so important.

II
Early Legislation and the Sorensen Case

During the years following World War I, Congress became increas

ingly aware of the political effect of radio on American life. This

awareness culminated in a federal law on the subject in 1927 21 The

predecessor of section 315(a) of the FCA22 appeared in this act as

section 18.23 The problem of balance between the interests of reputation
and the right of the public to information on political processes and

elections was not the motivating force of this legislation. Rather, the

impetus for the Federal Radio Act of 1927 stemmed from a fear that

19 Farmers Educ. & Co-op. Union of America v. WDAY, Inc., 360 U.S. 525, 527-34

(1959).
20 City of Jacksonville, 12 Pike & Fischer Radio Reg. 113 (1956) ; Homer P.

Rainey, 11 F.C.C. 898 (1941).
21 Radio Act, 44 Stat. 1162 (1927).
22 66 Stat. 717 (1952), 47 U.S.C. � 315 (1958).
23 44 Stat. 1170 (1927).
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monopolistic practices might arise in this new field of electronics.24 The

act was designed to prevent a small group of station owners or other indi

viduals from exercising censorship by discriminating between candidates

through outright refusal of time or through rate changes. The bill as

passed made no mention of immunity, but there are indications that

Congress was aware of the problem even at this early date. Senator Dill
of Washington, who managed the bill on the Senate floor, proposed an

amendment which provided:
If any licensee shall permit a broadcasting station to be used by a candidate

or candidates for any political office, he shall afford equal opportunities to all
candidates for such public office in the use of such broadcasting station: Pro

vided, That such licensee shall have no power to censor the material broadcast
under the provisions of the paragraph and shall not be liable to criminal or

civil action by reason of any uncensored utterances thus broadcast.25

This amendment went to the conference committee, and in resolving the
differences between the House and Senate bills, the portion of the amend
ment granting immunity to the broadcaster was deleted. Although the
committee report offered no explanation for this deletion 26

one reason

suggested is that even Senator Dill expressed reservations concerning the

power of Congress to displace state statutes in the field of libel and
slander.27 Thus, while Congress set forth provisions which would pro
mote the efficient dissemination of political ideas, it was uncertain either
as to the wisdom of or power to grant a corresponding immunity.
In 1932 the first major case involving the Radio Act of 1927 was

decided by the Supreme Court of Nebraska. Sorensen v. Wood28 in
volved the broadcast of defamatory remarks by a supporter of a candi
date. The defendant broadcaster relied upon section 18 claiming that
it had no right of censorship over the material broadcast. The court

rejected this as a defense stating:
We do not think congress intended by this language in the radio act to

authorize or sanction the publication of libel .... For the purposes of this case

we adopt an interpretation that seems in accord with the intent of congress
and the radio commission. We are of the opinion that the prohibition of censor
ship of material broadcast over the radio station of a licensee merely prevents
the licensee from censoring the words as to their political and partisan trend

24 FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940) ; Hearings on S. 1 and
S. 1754 Before the Senate Committee on Interstate Commerce, 69th Cong., 1st Sess. 97,
189, 228, 257-58 (1926).
25 67 Cong. Rec. 12501 (1926). (Emphasis added.)
26 H.R. Rep. No. 1886, 69th Cong., 2d Sess. (1927).
27 67 Cong. Rec. 12503 (1926).
28 123 Neb. 348, 243 N.W. 82 (1932).
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but does not give a licensee any privilege to join and assist in publication of
a libel nor grant any immunity from the consequences of such action. The
federal radio act confers no privilege to broadcasting stations to publish de
famatory utterances.29

The United States Supreme Court, in a per curiam opinion, refused to
review this decision and held that it was based on an adequate nonfederal
ground for decision.30
By condoning the censorship of potentially libelous material the

Nebraska court appeared to favor the defamed individual since it not

only preserved the individual's former rights but also approved a plan
of censorship which could conceivably impair the dissemination of
political ideas. Furthermore, one must not overlook the fact that the
Radio Act did not require any time to be given to a political candidate.
However, once time was given to a candidate, equal opportunity was to
be accorded to all candidates for that office. This case set the pace for
subsequent decisions both federal31 and state,32 all of which relied heavily
on Sorensen as a precedent.
In 1932 an effort was made to amend the entire Radio Act.33 It

failed under the pocket veto of President Hoover,34 but this attempt at
complete overhaul was successful two years later under the title of the
Federal Communications Act of 1934. By this time the decision in the
Sorensen case had become final as a result of the Supreme Court's dis
missal on appeal. Section 18 of the old Radio Act became section 315 of
the new FCA without substantial change. The hearings on the bill which
was to become the FCA dispel any doubt as to congressional awareness
of the censorship-immunity problem.35 Some congressmen questioned
the power of Congress to displace state libel and slander laws even

though it was considered desirable. This viewpoint was succinctly stated

by Senator White, testifying some years later on the same problem:
I just never have been able to see how Congress, by any legislation of its

own, could suspend the libel laws or the slander laws of all the States in which
the spoken words might be heard. . . .

29 Id. at 354, 243 N.W. at 85 (1932). (Emphasis added.)
so KFAB Broadcasting Co. v. Sorensen, 290 U.S. 599 (1933).
31 Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (W.D. Mo. 1934).
s2 Irwin v. Ashurst, 158 Ore. 61, 74 P.2d 1127 (1938) ; Miles v. Louis Wasmer, Inc., 172

Wash. 466, 20 P.2d 847 (1933).
33 H.R. 7716, 72d Cong., 2d Sess. (1932).
34 76 Cong. Rec. 5397 (1933).
35 Hearings on S. 2910 Before the Senate Committee on Interstate Commerce, 73d Cong.,

1st Sess. 63 (1934).
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I have felt unless you give some control to the licensee over the spoken
words, that certainly the licensee ought to be freed from liability for the spoken
words, just so far as we can do it, but I never felt sure what you could do

effectively.36

There is also evidence that some congressmen were concerned with the
wisdom of granting immunity rather than the power of Congress to do so.

Senator McFarland's remarks in the Seventy-eighth Congress are indica
tive of this attitude:

[I]t seems to me that there is a great deal of difference between this [section
315] and the liability of a telegraph company. There is not the danger in trans

mitting telegrams that there is in broadcasting. If you relieve the station of
all liability, what protection does the public have from irresponsible people?37

These views offer an explanation why section 18 remained unchanged
when enacted into section 315 of the FCA.
One is uncertain as to the inferences to be drawn from Congress'

failure to alter section 18 of the Radio Act. Ordinarily, when a statute

is reenacted, the legislature is said to acquiesce in the judicial and ad
ministrative interpretations put on the law.38 However, at this point
there were very few decisions in the whole field of radio defamation, and
these were not decided by the Supreme Court. With such a paucity
of decisions it is uncertain whether the legislature's reenactment can

have underlying implications.39 Also, the rule of acquiescence cannot
be invoked if the judicial or administrative interpretation is clearly in
error40 or is unsettled.41 In the light of the above rules of statutory
construction, was the Sorensen decision of sufficient importance to be
the subject of congressional acquiescence, and if so, was there sufficient
controversy within Congress to destroy this implication of acquiescence?
In other words, did Congress incorporate the Sorensen allowance of cen
sorship and refusal of immunity when it enacted section 315? Or was

there sufficient controversy to preclude this conclusion, leaving the
questions of immunity and censorship unsettled? The Supreme Court
in WDAY dismissed the Sorensen interpretation of censorship, holding

36 Hearings on S. 814 Before the Senate Committee on Interstate Commerce, 78th Cong.,
1st Sess. 63-64 (1943).

37 Id. at 64.
38 NLRB v. Gullett Gin Co., 340 U.S. 361, 366 (1951) ; NLRB v. Brooks, 204 F.2d 899,

905-06 (9th Cir. 1953), aff'd, 348 U.S. 96 (1954). But see Queensboro Farm Prods., Inc. v.
Wickard, 137 F.2d 969 (2d Cir. 1943).

39 White v. Winchester Country Club, 315 U.S. 32 (1942).
40 United States v. Missouri Pac. R.R., 278 U.S. 269 (1929).
41 NLRB v. Globe Automatic Sprinkler Co., 199 F.2d 64, 68 (3d Cir. 1952).
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that Congress intended the ban to be absolute, but it did concede that
the Federal Communications Act of 1934 raised an inference that
Congress did not intend to grant immunity.42
This appears to be a correct diagnosis, for in the Seventy-fourth43

and Seventy-fifth44 Congresses attempts were made to grant immunity,
but these measures died in committee. Several years later, in 1943, the
Senate Interstate and Foreign Commerce Committee held hearings on

a bill that would not have granted immunity but would have allowed
the broadcaster to delete libelous remarks; it also failed of passage.45

Ill

In re Port Huron
In 1948 the question of congressional intent with regard to section 315

was brought clearly into focus. During that year the Federal Communi
cations Commission handed down its decision regarding the application
for license renewal of station WHLS. In re Port Huron Broadcasting
Co.46 was the most controversial decision handed down by the Com
mission in its fourteen years of existence.47 The proceeding involved
statements made on behalf of a candidate by a supporter who was

introducing him on the air. These statements were alleged to be de

famatory, and the station was told that if they were rebroadcast, it would
be the object of a suit by the defamed individual. Because of the possi
bility of suit, the station cancelled all broadcasts that had been scheduled

by candidates for municipal office. Two of these candidates, deprived
of their "equal" time, complained to the FCC.
The Commission, holding that such a denial of time was censorship,

declared that "the commission does not believe that it was the intent of

Congress to give the licensee any such power or responsibility with

respect to political broadcasts.48 The legislative history of Section
315 makes it abundantly clear that Congress did not intend licensees to

have any right of censorship over political broadcasts."49

42 360 U.S. 525, 531 (1959).
43 H.R. 9230, 74th Cong., 1st Sess. (1935).
44 H.R. 3038, 75th Cong., 1st Sess. (1937).
45 S. 814, 78th Cong., 1st Sess. (1943).
46 12 F.C.C. 1069 (1948).
47 De Grazia, Equal Political Defamation for All: Section 315 of the Federal Com

munications Act, 20 Geo. Wash. L. Rev. 706 (1952) ; Noel, Defamation of Public Officers

and Candidates, 49 Colum. L. Rev. 875 (1949) ; Note, 58 Yale L.J. 787 (1949).
48 Port Huron Broadcasting Co., 12 F.C.C. 1069, 1072 (1948).
49 Id. at 1073.
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Following its declaration on censorship, the Commission went on

to hold:
For as we read the provisons of section 315, the prohibition contained therein

against censorship in connection with political broadcasts appears clearly to

constitute an occupation of the field by the Federal authority, which, under the
law, would relieve the licensee of responsibility for any libelous matter broadcast
in the course of a speech coming within section 315 irrespective of the provisions
of State law.50

The Commission was stating quite simply that the FCA had in fact

granted immunity to the broadcaster. Agreement among a majority of

the commissioners was not strong. Two commissioners, Walker and

Webster, did not participate.51 Of the five remaining, Hyde and Sterling
wrote concurring opinions and Jones dissented. Hyde, while agreeing
with the result, felt that the pronouncement made by the Commission
was for the courts or Congress to decide.52 Sterling thought that the
action of the station did not amount to censorship, and because there
was confusion in this area, the intent of Congress should be more clearly
defined.53 Commissioner Jones dissented on the ground that the holding
of the majority was not only unnecessary to the decision of the case,
but that the opinion adopted was highly dangerous.54
The implication of immunity in Port Huron becomes, of course, the

holding of the Supreme Court in the WDAY decision. The Court, in
looking back on Port Huron, admitted that the FCC ruling on immunity
was questionable,55 because if any intent was manifested in the legislative
history of section 315 from 1934 to 1948, it was against granting im

munity. In reaching its decision in WDAY to grant immunity to the

broadcaster, the Court relied heavily upon the legislative history of
section 315 from the date of the Port Huron ruling until its own decision
in WDAY. In examining the eleven-year interlude, the Court looked
for congressional acquiescence and was able to find it.

And more than balancing any adverse inferences drawn from congressional failure
to legislate an express immunity is the fact that the Federal Communications
Commission�the body entrusted with administering the provisions of the Act�
has long interpreted � 315 as granting stations an immunity [since Port Huron].
Not only has this interpretation been adhered to despite many subsequent
legislative proposals to modify � 315, but with full knowledge of the Commis-

50 Id. at 1074.
51 Id. at 1069.
52 Id. at 1076.
53 Id. at 1077.
5* Ibid.
55 360 U.S. at 531-32.
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sion's interpretation Congress has since made significant additions to that
section without amending it to depart from the Commission's view.56

The validity of the Court's opinion then hinges on the history of section
315 subsequent to 1948.
At the time the FCC decided the Port Huron case the Senate Com

mittee on Interstate and Foreign Commerce was holding hearings on

S. 1333,57 section 15 of which was designed to amend section 315 of the
FCA by granting immunity to broadcasters for defamatory remarks
made during political campaigns.

The purpose of the bill S. 1333, is largely to clarify the meaning and intent
of the Communications Act of 1934. The Committee has not attempted a

complete overhaul of the existing law. It has sought to deal with alleged am

biguities with asserted conflicts, and administrative and legal interpretations
which have led to sharp differences of opinion among and between the licensees,
the FCC, the Congress, and the courts.58

After the hearings the committee submitted a report recommending
that Congress enact legislation giving immunity to the broadcaster.59
This would have been congressional approval of Port Huron, but the
recommendation was not acted upon by either the House or the Senate.

During this same session, a select committee of the House, created

specifically for an investigation of the FCC, was conducting a vigorous
examination of the Commission.60 That Port Huron was in a large
measure responsible for the investigation is shown by the opening address
of the Committee Chairman Forest A. Harkness:

We are considering the Port Huron decision of the Commission. We are in

terested in the public implications of the order, and its effect upon the radio

industry. The purpose of this hearing will be to consider possible legislation to

correct what appears to be an intolerable situation and one that seems to be
in conflict with the public interest.61

When Mr. Wayne Coy, the Chairman of the FCC, was asked specifi
cally about the Commission's interpretation of congressional intent in

regard to censorship and immunity, he could not state exactly where he

had found it.62 The general counsel of the Commission was questioned
6� Id. at S32-33.
57 Hearings on S. 1333 Before a Subcommittee of the Senate Committee on Interstate and

Foreign Commerce, 80th Cong., 1st Sess. (1947).
58 S. Rep. No. 1S67, 80th Cong., 2d Sess. 2 (1948).
59 Ibid.
6� Hearings Before the House Select Committee to Investigate the Federal Communica

tions Commission, 80th Cong., 2d Sess. (1948).
61 Id. at 1.
62 Id. at 9.
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by the committee along the same lines. He stated that he had found a

clear congressional intent to prohibit censorship, but when pressed further
by Representative Elston on the issue of where he found the congressional
intent to preempt state libel and slander laws, he could only make the

general statement that he had found it in regard to censorship.63
In an attempt to placate the committee, Chairman Coy stated that

the views of the Commission espoused in the Port Huron decision were

only opinions and did not have the force of orders or regulations. More

over, he assured the committee that there would be no loss of license by
a broadcaster until Congress had had an opportunity to act.64 Con

sequently, the report of the committee, which did not recommend any
specific legislation, stated that "for the time being, at least until the
matter is settled, the honest and conscientious broadcaster who uses

ordinary and common sense in trying to prevent obscene and slanderous
statements from going over the air, need not fear any capricious action."65
This ambiguous statement intimates congressional disapproval of the
ruling of the FCC on censorship. It sheds no light on their opinion of
the immunity ruling.
From the standpoint of the radio industry the rights and duties pro

vided in section 315 were in a state of confusion. The procedure of the
FCC in most cases was to collect and record all complaints of infractions
of its rulings made by a station and present them at a hearing for license
renewal. Thus, a station could censor candidates' speeches relying upon
Chairman Coy's statements to the investigating committee. Yet, the
station was still confronted with the possibility of an enforcement
of the Port Huron ruling.
Because of the state of uncertainty created by the FCC ruling, the

Houston Post Company sought to have the Port Huron decision reviewed
in a federal district court under the provisions of section 402(a) of the
Communications Act.66 The purpose of the review was to determine
the status of the Port Huron decision. If it was a ruling, the radio sta
tions could abide by the decision without fear of recrimination. If it
was only an opinion, they could continue to censor defamatory remarks.
The Houston Post Company claimed that it was operating in Texas and
was liable under Texas law for defamatory statements made by political
candidates over its radio facilities. The FCC filed a brief claiming that

63 Id. at 22-23.
64 Id. at 108-09.
65 H.R. Rep. No. 2461, 80th Cong., 2d Sess. 2 (1948).
66 Houston Post Co. v. United States, 19 F. Supp. 199 (S.D. Tex. 1948)
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the legislative intent of Congress was as the commissioners had ruled in
Port Huron and as such, should be binding on the licensees. The court
refused to adopt the position of the Commission, and Judge Hutcheson
speaking for the three-judge court stated:

[FJurther it appears from the consistent legislative history of the Communica
tions Act not that Congress has, but that it has not, given any clear indication
that in using the word "censorship" in Sec. 31S, it intended to give it the mean

ing and effect accorded to it by the Commission's interpretation, the contention
that the expression of the Commission's opinion on such a controversial and
difficult matter was intended to be and was an order reviewable under Sec. 402(a)
seems far fetched.67

This was one of the last decisions, however, to adopt the Sorensen
view on censorship. Subsequent decisions have affirmed the FCC inter

pretation and both the majority and minority of the Court in the WDAY
decision were in accord on this point. Further, Congress appeared to

acquiesce in this aspect of the Port Huron ruling for in the following
years the issue of censorship was not effectively raised. The problem
now centered in the area of immunity.
If the radio industry had any doubts in 1948 as to its rights and

duties under section 315, they seemed to have been resolved by 1952.
In that year Adrian Murphy, president of CBS, testified before a Senate

subcommittee, explaining the method of the Columbia Broadcasting
System in handling political speeches.

We normally review scripts to make sure there is nothing obscene or profane
in them. That has been our consistent policy, and if, in doing so, we find some

thing that we think might be defamatory or libelous, we ask the candidate if

he wouldn't like to change it, pointing out to him that it puts us in the em

barrassing position of perhaps being subject to suit, and as far as I know, the

candidates have always made the changes, and in most cases, thanked us for

calling it to their attention; but, if the candidates should refuse to make the

change, we just let them go on the air with it.6S

These comments indicate that from the industry's point of view, the
Port Huron ruling on censorship was law. It would also appear that

very few candidates would want to issue a libelous remark, but rather
they would be appreciative of the industry's help in detecting such re

marks. But what is considered a libelous remark by most of us may

67 Id. at 204.
68 Hearings Before the Subcommittee on Privileges and Elections of the Senate Com

mittee on Rules and Administration, 82d Cong., 1st & 2d Sess. 110 (1951-52). (Emphasis
added.)
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be considered by the candidate as pure and simple truth, and thus

in his mind not libelous. The utterance in the WDAY case is a good
example. It is this type of remark that the candidate will refuse to

delete and which the industry, according to Murphy, must allow to be
uttered. After twenty-five years the censorship issue appeared to be
settled.

In 1952 Congress took another look at the Communications Act. The

result was the passage of two minor amendments, neither of which

changed the substance of section 315. However, the congressional activ
ity preceding passage of these two amendments sheds some light
on the question of congressional intent with reference to the immunity
problem. The House passed a bill69 granting immunity which, because
of conflicts with a bill passed by the Senate, went to the conference
committee for resolution. Again, as in 1927, the conference committee
deleted the provisions granting immunity. This time, however, there
was an explanation.
The committee of conference agreed to omit the provision with respect to

liability of licensees in civil or criminal actions and the extension of the present
law to include spokesmen for candidates because these subjects have not been
adequately studied by the Committee on Interstate and Foreign Commerce of
the Senate and House of Representatives. This proposal was adopted in the
House after the bill had been reported from the House committee. The pro
posal involves many difficult problems and it is the judgment of the committee
of conference that it should be acted on only after full hearings have been
held.70

In the remaining years between 1952 and 1959, several immunity bills
were presented to Congress but again no action followed.71 In 1956
Representative Harris of Arkansas, Chairman of the House Interstate
and Foreign Commerce Committee, reaffirmed the statement that the
question of immunity required further study.72
In 1959 section 315 was again the center of controversy, this time as

a result of the Lar Daly case.73 This decision held that news programs
were also subject to the equal time provisions when candidates ran for
political office. The ruling appeared to be a flagrant disregard of the

69 H.R. 7062, 82d Cong., 2d Sess. (1952).
70 H.R. Rep. No. 2426, 82d Cong., 2d Sess. 21 (1952).
71 S. 1208, H.R. 4814, 84th Cong., 1st Sess. (195S) ; S. 1437, 85th Cong., 1st Sess. � 401

(1957).
72 Hearings on Amendments to the Communications Act Before a Subcommittee of the

House Committee on Interstate and Foreign Commerce, 84th Cong., 2d Sess. 307 (1956).73 Columbia Broadcasting System, 18 Pike & Fischer Radio Reg. 701 (1959).
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intent of Congress, and because dissemination of news was of major
interest to all legislators, bills were introduced to correct the situation.74
Many of these stated specifically that the clarification was to correct
the erroneous interpretation of the intent of Congress in the area of
equal time.75 Several of the House76 and one of the Senate bills77 con
tained provisions granting immunity to the broadcaster, which bills were
submitted after the North Dakota Supreme Court handed down its
decision in the WDAY case. While WDAY was on appeal to the Su
preme Court, the Senate conducted hearings on the bills preventing the
extension of equal time and granting immunity. The report of the hear
ings, which was published three weeks after the Supreme Court handed
down WDAY, called attention to the fact that there was no express
preemptive language in section 315 and that Congress was at this time
considering the whole field of preemption.78 Once again the bills granting
immunity failed to pass.
In conjunction with this legislative history, the attitude of the FCC

itself towards the Port Huron ruling on immunity is significant. Mr.
Justice Frankfurter points out that the Commission, since Port Huron,
"has referred to its language in that [Port Huron] case in increasingly
tentative fashion."79 This lack of confidence is indicated in three ways.
First, In the Matter of WDSU Broadcasting Corp. the FCC said:

The enumeration of that opinion in the Port Huron case, however, led to a more

difficult problem and that was whether there was any liability on the part of
the broadcasters for broadcasts under this section�should State law as set forth
in the slander and libel statutes of the several states be applied, or is the station
relieved by the operation of federal law from any responsibility for libelous
material. We said in the Port Huron case that in our view the station was

relieved from liability, but that whether or not this was the case, the fact re

mained that a licensee is prohibited from censoring material broadcast under
the provisions of Section 31S.80

The Commission hedged the Port Huron ruling a second time in a 1958
regulation. The Commission stated:

74 S. 1S85, S. 1604, S. 1858, S. 1929, S. 2424, H.R. 5389, H.R. 5675, H.R. 6326, H.R. 7122,
H.R. 7180, H.R. 7206, H.R. 7985, H.R. 8032, H.R. 8092, 86th Cong., 1st Sess. (1959).

75 H.R. 7122, H.R. 7180, 86th Cong., 1st Sess. (1959).
76 H.R. 7122, H.R. 7180, H.R. 7206, H.R. 7602, 86th Cong., 1st Sess. (1959).
77 S. 1858, 86th Cong., 1st Sess. (1959).
78 S. Rep. No. 562, 86th Cong., 1st Sess. 15 (1959). See also H.R. 3, 86th Cong., 1st Sess.

(1959).
7� 360 U.S. at 538 (dissenting opinion).
80 7 Pike & Fischer Radio Reg. 769, 770 (1951). (Emphasis added.)
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In Port Huron Bctg. Co., 4 R.R.I., the Commission expressed an opinion that

licensees not directly participating in the libel might be absolved from any

liability they might otherwise incur under state law, because of the operation
of section 315, which precludes them from preventing a candidate's utterance.81

Contrast this with the remarks of the Commission in Port Huron.

[T]he prohibition contained therein [section 315(a)] against censorship in con

nection with political broadcasts appears clearly to constitute an occupation
of the field of federal authority?2

Lastly, the Commission could have issued a regulation under the pro
visions of section 315(c) which would have forced Congress to acquiesce
or change the law. These gradual retreats from the dogmatic assertion
in Port Huron force one to question the validity of the Court's statement
that "the Federal Communications Commission�the body entrusted
with administering the provisions of the Act�has long interpreted � 315
as granting stations an immunity."83

IV

State Legislation

As congressional inaction with regard to immunity progressed from

uncertainty to legislative stalemate, the states, in almost inverse propor
tion, progressed from an attitude of legislative unconcern to affirmative
statutory action. It may be helpful to analyze state action over the
period from 1927 to 1959 with two specific questions in mind. First,
can state action shed any light on the intent of Congress in regard to

granting immunity? Second, how did states resolve the balance problem?
Any attempt to counterpoise state action with federal inaction is

beset at its inception with the disquieting fact that there are fifty juris
dictions involved. It is impossible to make a generalization that will
encompass all of them. This, however, does not detract from the con

clusions that can be drawn from the action taken by a few of the states.
It is sufficient for our purpose, at least with regard to the first question,
if some logical parallel between action by Congress and by the states
can be found.
From the chronological viewpoint, it is possible to ascribe a correlation

between federal inaction and state action. Prior to the Port Huron de
cision in 1948, only four states had granted the broadcaster some type

81 Use of Broadcast Facilities by Candidates for Public Office, 23 Fed. Reg. 7817, 7820
(1958). (Emphasis added.)
82 12 F.C.C. 1069, 1074 (1948). (Emphasis added.)
83 Farmers Educ. & Co-op. Union of America v. WDAY, Inc., 360 U.S. 525, 533 (1959).
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of relief, some granting immunity.84 In New York and a few other
states, the courts were able to mitigate the effect of the libel laws without
the aid of legislation.85 The Port Huron decision should have removed
all necessity for further state action. However, in 1948 another state
passed legislation favorable to the broadcasters,86 and in 1949 seven
more states joined this group.87 It cannot be stated conclusively that
this rash of legislation was a consequence of the 1948 congressional
hearings on the Port Huron decision. However, there is ample justifi
cation for drawing such an inference. If the remarks of the Commission
itself qualifying Port Huron are not enough, the statements by congress
men that this was a proper area for state action should suffice.88
State action was sporadic during the next three years, but the quiet

was again disrupted by the passage of many more immunity statutes

during 1953 as a result of congressional inaction. The language of the
state statutes is perhaps the most convincing evidence that the states
construed section 315(a) as not granting an immunity to the broad
casters. An example is the Nevada statute which provides:

In no event, however, shall any owner, licensee or operator of such station or

network of stations, or the agents or employees thereof, be liable for any damages
for any defamatory statement or matter published or uttered, by one other than
such owner, licensee or operator, or agent or employees thereof, in or as a

part of a visual or sound radio broadcast by or on behalf of any candidate for
public office, which broadcast cannot be censored by reason of the Federal
Communications Commission.89

At the time of the decision in WDAY, forty states had passed legis
lation dealing with the problem of political broadcasts, the majority of
them granting some type of relief to the broadcaster.90 Some states such
as Vermont, Rhode Island and New Hampshire have no legislation

84 Colo. Rev. Stat. Ann. � 41-2-6 (19S3) ; Iowa Code Ann. � 6S9.S (1950) ; Mont. Rev.

Codes Ann. � 64-205 (1953) ; Wyo. Comp. Stat. Ann. � 1-873 (1957).
85 Charles Parker Co. v. Silver City Crystal Co., 142 Conn. 605, 116 A.2d 440 (1955);

Kelly v. Hoffman, 137 N.J.L. 695, 61 A.2d 143 (Ct. Err. & App. 1948); Josephson v.

Knickerbocker Broadcasting Co., 179 Misc. 787, 38 N.Y.S.2d 985 (Sup. Ct. 1942).
86 Va. Code Ann. � 8-632.1 (1957).
8T Cal. Civ. Code � 48.5(3); Fla. Stat. � 770.04 (Supp. 1959); Ga. Code Ann. � 105-713

(1956) ; Me. Rev. Stat. Ann. ch. 130, � 32 (1954) ; Neb. Rev. Stat. � 86-602 (1958) ; N.C.

Gen. Stat. � 99-5 (1958); S.D. Code � 47.0506 (Supp. 1952).
88 Hearings on Amendments to the Communications Act Before a Subcommittee of the

House Committee on Interstate and Foreign Commerce, 84th Cong., 2d Sess. 9, 269 (1956).
89 Nev. Rev. Stat. � 41.360 (1959). (Emphasis added.)
9� Friedenthal & Medalie, The Impact of Federal Regulation on Political Broadcasting:

Sec. 315 of the Communications Act, 72 Harv. L. Rev. 445, 484-85 (1959).
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which can be considered helpful to the broadcaster. Other states such

as Washington took a more intermediate position on this issue by reliev

ing the broadcaster of liability if he has taken the precaution to ask
for a script in advance, and if the station cuts the speaker off the air as

soon as he deviates from the script which he has submitted.91 A third

group of states including Louisiana gave full immunity to the broadcaster
in a very detailed statute.92
The second question presented above concerned the state solution of

the balance problem. By granting relief to the broadcaster, the majority
of the states have resolved the problem to the detriment of the defamed
individual. The question raised is whether this is desirable. The pro
vision of section 315(a) prohibiting censorship increases the possibility
of libel a hundredfold. To deprive the injured individual of his most

effective means of recovery at the time he is most likely to be injured
destroys all semblance of balance. The fact that the dissemination of

political ideas is augmented is, of course, a valuable asset to our society,
but the augmentation does not stem from the granting of immunity.
It is derived from the ban on censorship. From the standpoint of dis
semination, broadcasting immunity has no value, and therefore does not

constitute a justification for depriving the individual of his right of
action against the broadcaster. The converse is the true balance, for

by denying immunity the individual is given the most effective means

of protecting his reputation while society enjoys the widest distribution
and amplification of political views.
The position of the broadcaster absent immunity is truly unfortunate,

but there are ways of mitigating his liability, and sufficient justification
appears for assigning to him the risk of loss. Most states in their haste
to grant immunity have sacrificed more than is desirable in the interests
of all elements of our society. The Maryland statute, which did not
succumb to this temptation, curtails the broadcaster's liability by grant
ing immunity for libel against another opponent and limits the recovery
of libelled third parties to actual damages unless malice is proved.93
There is ample reason to support this distinction. Defamation is synony
mous with candidacy. One court has stated that "men in public office and
candidates for public office, in the vernacular must be of sufficiently
strong moral fiber 'to be able to take it.' "94 Furthermore, the means of

81 Wash. Rev. Code � 19.64.010 (19S2).
92 La. Rev. Stat. � 45:1352 (Supp. 1958).
93 Md. Ann. Code art. 75, � 6(a) (b) (1957).
94 People v. Drucker, 167 Misc. 557, 559, 4 N.Y.S.2d 360, 362 (Sup. Ct. 1938), aff'd, 256

App. Div. 1042, 11 N.Y.S.2d 545 (1939).
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retaliation are immediately available to the abused opponent. The inno
cent third party, on the other hand, does not consider defamation a con

comitant of his daily activity. It is also a factor that the public takes
defamation between candidates with a grain of salt. Defamation of a

third party is not so readily discounted, and, of course, the innocent
third party cannot demand equal time for reprisal.

V
Conclusion

Although the statute enacted by Congress has been only slightly
changed since 1927, its application in this area has turned full cycle
during the years of its existence. Congress originally set forth the pur
pose of the law as one to achieve efficient use of a new means of com
munication free from monopolistic influences. The courts and the FCC

began to notice the effect this statute would have on remedies available
to the individual. Sorensen attempted to set the balance in this area by
giving the broadcaster a limited right to censor with the individual re

taining his right to sue the publisher of the defamation.
In Port Huron the FCC completely denied the broadcaster the right

to censor, interpreting the intent of Congress to be in favor of the free
transmission of political ideas. At first glance our sympathies are with
the broadcaster, for his predicament is complete. On the one hand he
is prevented from censoring material submitted, and on the other there
are claims that the statute does not imply immunity from suit. The
intercession of the Supreme Court in WDA Y shows a willingness on the

part of a majority of the Court to shift the balance in favor of the
broadcaster.

However, it is necessary to consider that there are two innocent persons
involved and upon one the burden must fall. The justification for assign
ing the risk of loss to the broadcaster is threefold. The first is grounded
upon a realization that a loss must be incurred by someone and that it

is socially desirable not to have the burden fall upon the individual.
With the public good in mind, this burden can be allocated to the broad
caster as a legitimate condition to the privilege of doing business as a

governmental licensee. Secondly, the broadcaster is in the best position
to absorb this cost and pass it along to the consuming public. He thus

can obtain insurance and also demand indemnity contracts from users.

Thirdly, a positive benefit can be derived by supplying the broadcaster

with an economic impetus to exercise surveillance.

Dennis W. Sheehan
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THE DOCTRINE OF PRIMARY JURISDICTION:
A REEXAMINATION OF ITS PURPOSE AND PRACTICALITY

I

Introduction

Since its inauguration in Texas & Pac. Ry. v. Abilene Cotton Oil Co.,1
the doctrine of primary jurisdiction has caused confusion and misunder

standing as to its meaning, purpose and application. Indeed, the present
interpretation of the doctrine of primary jurisdiction bears little re

semblance to that in the Abilene case. As one author phrases it, "The
doctrine's relationship to the Abilene decision depends upon how that
decision is interpreted. Under a recent Supreme Court interpretation of
the rule announced in Abilene, the distinguishing characteristic of the
current doctrine of primary jurisdiction was not present in Abilene."2
The case referred to, Far East Conference v. United States,3 was more

renascence than reiteration of primary jurisdiction. The purpose and

application of the doctrine as set forth in Far East were enunciated by
Mr. Justice Frankfurter:
Uniformity and consistency in the regulation of business entrusted to a particular
agency are secured, and the limited functions of review by the judiciary are

more rationally exercised, by preliminary resort for ascertaining and interpret
ing the circumstances underlying legal issues to agencies that are better equipped
than courts by specialization, by insight gained through experience, and by more

flexible procedure.*

The rationale of Far East seems to incorporate the reasoning of Mr.
Justice White in the Abilene case, but it makes a further basic distinc
tion. As Professor Davis points out, "Questions of primary jurisdiction
arise only when the statutory arrangements are such that administrative
and judicial jurisdiction are concurrent for the initial decision of some

questions."5
This distinction becomes important in distinguishing the doctrine of

primary jurisdiction from two other phases of administrative law�the
doctrine of exhaustion of remedies and the exclusive jurisdiction of ad
ministrative agencies which in some instances is created by statute. The

1 204 U.S. 426 (1907).
2 Mitchell, Primary Jurisdiction�What It Is and What It Is Not, 13 A.BA.J. Section of

Antitrust Law 26, 27 (19S8).
3 342 U.S. 570 (1952).
4 Id. at 574-75.
5 Davis, Administrative Law � 197 (1 vol. ed. 1951). (Emphasis added.)
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outstanding feature of primary jurisdiction is that in every case the
courts have original jurisdiction over the controversy, but the case pre
sents technical issues more properly determined by administrative agen
cies in order to promote consistency and obtain specialized treatment of
such issues. As the Supreme Court pointed out in United States v.

Western Pac. R.R.:

The doctrine of primary jurisdiction, like the rule requiring exhaustion of ad
ministrative remedies, is concerned with promoting proper relationships between
the courts and the administrative agencies charged with particular regulatory
duties. "Exhaustion" applies where a claim is cognizable in the first instance by
an administrative agency alone; judicial interference is withheld until the ad
ministrative process has run its course. "Primary jurisdiction," on the other
hand, applies where a claim is originally cognizable in the courts, and comes into

play whenever enforcement of the claim requires the resolution of issues which,
under a regulatory scheme, have been placed within the special competence of
an administrative body; in such a case the judicial process is suspended pending
referral of such issues to the administrative body for its views.6

It is important to note here that in primary-jurisdiction situations, the
case is usually stayed, and not dismissed for want of jurisdiction.7
This note will review briefly the history and development of the doc

trine and examine in more detail the present trends in its application.
The referral of cases to administrative agencies for determination of
technical issues has called forth criticism based on the "futility" of such
determinations subject to ultimate judicial review and the delay and

expense necessitated by them. In considering the views of critics, solu
tions proposed by courts, writers and legislators will be examined.

II

The Evolution From Abilene to Far East

The controversy in Texas & Pac. Ry. v. Abilene Cotton Oil Co. arose
over the practice of charging higher rates for "short hauls" than for

"long hauls." The respondent sued to recover the excess of rates paid
on the ground that the rates were unreasonable, even though approved
by the Interstate Commerce Commission. The Texas courts determined
that they had jurisdiction to consider the reasonableness of the rates,
and found the rates in this case excessive.8 The Supreme Court, however,
while recognizing a common-law cause of action, found that the reason-

6 352 U.S. 59, 63-64 (1956).
7 See, e.g., General Am. Tank Car Corp. v. El Dorado Terminal Co., 308 U.S. 422

(1940); Mitchell Coal Co. v. Pennsylvania R.R., 230 U.S. 247 (1913).
8 38 Tex. Civ. App. 366, 85 S.W. 1052 (1905).
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ableness of rates in interstate commerce should be adjudged first by the
ICC in order to promote uniformity and consistency in the decisions.9
Mr. Justice White pointed out: "For if, without previous action by the
Commission, power might be exerted by courts and juries generally to
determine the reasonableness of an established rate, it would follow that
unless all courts reached an identical conclusion a uniform standard of
rates in the future would be impossible . . . .',w
From the decision in the Abilene case it is difficult to find any distinc

tion between the exhaustion of administrative remedies and the doctrine
of primary jurisdiction as it is understood today, unless we consider the
fact that a common-law cause of action was presented in the Abilene
case as a major distinguishing factor.11 The cases which followed Abilene
seemed to make no such distinction, and controversies which came within
the purview of regulatory agencies were dismissed, stayed or decided by
courts without any apparent consistency. In Great No. Ry. v. Merchants
Elevator Co.,12 Mr. Justice Brandeis attempted to find some rationale to
the line of cases following Abilene, and after citing a number of cases he
concluded:

If in examining the cases referred to there is borne in mind the distinction
above discussed between controversies which involve only questions of law and
those which involve issues essentially of fact or call for the exercise of adminis
trative discretion, it will be found that the conflict described does not exist and
that the decisions referred to are in harmony also with reason.13

In refusing to refer the question of the justification of a "reconsignment"
shipping charge to the ICC, he commented, "[T]he attainment of uni
formity does not require that in every case where the construction of a
tariff is in dispute, there shall be a preliminary resort to the Commission."14
The Supreme Court, following the Great Northern case, had apparently

conflicting precedents to support both the dismissal and the adjudication
by courts of controversies within the scope of the administrative agencies.
The decision of whether to dismiss rested on two determinations: the
need for uniformity in a particular area as set forth in the Abilene case,

9 204 U.S. at 436, 440-41.
10 Id. at 440.
11 In the recent case of T.I.M.E., Inc. v. United States, 3S9 U.S. 464 (1959), the Su

preme Court, in commenting on Abilene, stated that the decision there held that the com
mon-law cause of action had been extinguished as being '"absolutely inconsistent' with
recognition of the primary jurisdiction." 359 U.S. at 473.

12 259 U.S. 285 (1922).
13 Id. at 295-96.
14 Id. at 291.
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and the distinction between questions of law and questions of fact set
out in Great Northern.
In 1940, however, another approach was taken by the Court in General

Am. Tank Car Corp. v. El Dorado Terminal Co.15 This was an action
in assumpsit to recover an amount due under a contract by which General
American was to pay mileage rates in addition to agreed rent. The cor

poration's defense was based on an ICC determination that mileage rates
were in the nature of rebates and were illegal. There was a question,
however, whether the payment of mileage rates by private cars consti
tuted rebates, and this specific problem had not yet been determined by
the ICC. The Court held that this was an ordinary action in assumpsit
clearly within the jurisdiction of the courts but went on to point out,
"When it appeared in the course of the litigation that an administrative
problem, committed to the Commission, was involved, the court should
have stayed its hand pending the Commission's determination of the
lawfulness and reasonableness of the practices under the terms of the
Act."16 This treatment of controversies within the jurisdiction of both
the courts and the agencies is most commonly followed in primary-juris
diction cases today.
A further clarification of this approach was set out in Order of Ry. Con

ductors v. Pitney,11 a controversy between two collective-bargaining
agents and their employer. The decision rested on the interpretation of
the collective-bargaining contracts, and Congress had specifically pro
vided an adjustment board to handle such controversies in the railroad

industry.18 The Court therefore decided that an interpretation of the
contracts should have been made by the adjustment board before the
lower court handed down a final decision. "The factual question is in

tricate and technical, an agency especially competent and specifically
designated to deal with it has been created by Congress. Under these
circumstances the court should exercise its equitable discretion to give
that agency the first opportunity to pass on the issue."19 The element of

discretion had now been clearly defined as part of the concept of primary
jurisdiction, but no practical guide was evident from the cases for the

proper exercise of that discretion.

The earlier cases involving primary jurisdiction had centered on rates

15 308 U.S. 422 (1940).
16 Id. at 433.
17 326 U.S. S61 (1946).
is 48 Stat. 1189 (1934), 45 U.S.C. � 153 (1958).
19 326 U.S. at 567. (Emphasis added.)
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and regulations, and many were within the scope of the ICC.20 In recent

years, however, antitrust litigation has comprised an increasing number

of the cases in which application of the doctrine of primary jurisdiction
has been considered.21 In many of these cases, rates approved by ad

ministrative agencies have been attacked on the grounds of conspiracy.
In S.S.W., Inc. v. Air Transp. Ass'n22 the charge was conspiracy to

monopolize and control prices. The court recognized that even though
the rates might be reasonable within the standards of the Civil Aero

nautics Board, they could be used to further a conspiracy prohibited by
the antitrust laws. The court determined that the case should be referred

to the CAB to determine the reasonableness of the rates, but it added

that even though the rates themselves were approved, the charge of con

spiracy would have to be adjudicated in the courts.

Although such a procedure certainly makes court and agency
" 'collaborative

instrumentalities of justice'," it may also make for considerable delay. But

absent specific congressional action to deal with the problem, we see no other

way in which to accommodate these conflicting statutory schemes and the prin
ciples which follow in their wake.23

It is this criticism of delay, and the inability of many administrative

agencies to grant relief if they find it warranted, that have made trial
courts reluctant to exercise their discretion in referring cases to the

agencies.
In 1932 the Supreme Court had affirmed the dismissal of a conspiracy

charge involving the fixing of shipping rates on the ground that it was
within the jurisdiction of the United States Shipping Board. In that
case, United States Nav. Co. v. Cimard 5.5. Co.2i the Court discussed
the technical questions involved and the factors, unfamiliar to the Court,
which must be considered in determining the legality of the rates, as well
as the ability of the Shipping Board to grant relief. It decided that the
agency should have exclusive jurisdiction over the controversy.25
The Far Exist Conference case was also a suit brought under the Sher

man Act attacking specifically the dual-rate system of shipping charges.28
20 E.g., Terminal R.R. Ass'n v. United States, 266 U.S. 17 (1924) ; Robinson v. Balti

more & O.R.R., 222 U.S. S06 (1912).
21 See von Mehren, The Antitrust Laws and Regulated Industries: The Doctrine of

Primary Jurisdiction, 67 Harv. L. Rev. 929 (19S4).
22 89 U.S. App. D.C. 273, 191 F.2d 658 (1951).
23 Id. at 280, 191 F.2d at 664-65.
24 284 U.S. 474 (1932).
25 Id. at 485.
26 342 U.S. at 571-72.
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The Court declined to pass upon the legality of the system and referred
the case to the Federal Maritime Board.27 After a discussion of the doc
trine of primary jurisdiction and its development, the Court went on to
consider the purpose of the doctrine. Mr. Justice Frankfurter, speaking
for the Court, commented that uniformity alone was not the justification
for the doctrine, but also the specialized competence of the agencies to
deal with technical problems and the rational exercise of a limited func
tion of judicial review which remains in the court after the agency has
made its determination.28 He refused to accept the argument that some
agencies were unable to grant complete relief, necessitating a return of
the case to the courts.

The Court thus applied a principle, now firmly established, that in cases raising
issues of fact not within the conventional experience of judges or cases requiring
the exercise of administrative discretion, agencies created by Congress for
regulating the subject matter should not be passed over. This is so even though
the facts after they have been appraised by specialized competence serve as a

premise for legal consequences to be judicially defined.29

Ill

The Far East Clarification and the Isbrandtsen Case

The problem of the dual-rate system in the shipping industry was not

settled by the Far East case. The problem was again presented in Fed
eral Maritime Bd. v. Isbrandtsen Co?0 The history of the litigation is

important in understanding the approach taken by the Supreme Court
in the final disposition of the case. Isbrandtsen was not a member of the
Gulf Freight Conference with which it competed. The Conference at

tempted to set up a system of rates similar to that in the Far East case

whereby shippers agreeing to use only conference members obtained a

lower shipping rate than that regularly posted for the same weight, cargo
and distance. The Conference submitted this to the Maritime Board
for approval. In 1948 Isbrandtsen obtained an injunction against the
Board's approving the system until they could contest it in adversary
proceedings.31 The Board approved the rates without determining their

reasonableness, and Isbrandtsen had the approval set aside in a second

27 Id. at S76-77.
28 Id. at 574.
29 Id. at 574-75.
30 356 U.S. 481 (1958).
31 Isbrandtsen Co. v. United States, 81 F. Supp. 544 (S.D.N.Y. 1948), appeal dismissed

per curiam sub nom. Rederi v. Isbrandtsen Co., 336 U.S. 941 (1949).
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suit.32 The Board then ordered submission of all conference systems for

approval and allowed two of them to go into effect pending the formal

hearing. Again Isbrandtsen objected, and in a third suit had this tem

porary approval set aside.33 Finally, the Board approved the system after

formal hearings, but on review in the United States Court of Appeals
for the District of Columbia Circuit, this approval was set aside on a

finding that the rates were illegal per se.34 In 1958 the case was decided

in the Supreme Court.35 One commentator summarizes this history:
A perfect example of the kind of legal and judicial doubletalk that we have

been exposed to in this field is furnished by the Far East and Isbrandtsen cases.

These cases first began pursuing their weary way through the courts and Federal
Maritime Board in 1948. For the next 10 years the ball got batted back and
forth from District Court to Supreme Court, to Board, to Examiner, to Board,
to Examiner, to Board, to Court of Appeals and finally back to the Supreme
Court. In the end, only one thing was clear, the litigants were exhausted.36

When the case reached the Supreme Court, the question of primary
jurisdiction was again considered. The Court reviewed the Cunard and
Far East cases and interpreted them as determining that the admin
istrative agencies should hear the case initially, but that final determina
tion would still remain in the courts.37 This interpretation seemed to

consider the agency not as a quasi-judicial body but rather as a fact

finding body. Speaking for the majority of the Court, Mr. Justice Bren-
nan commented: "It is recognized that the courts, while retaining the
final authority to expound the statute, should avail themselves of the
aid implicit in the agency's superiority in gathering the relevant facts
and in marshaling them into a meaningful pattern."38 He pointed out,
however, that in the particular case before the Court, the agency had
had ample opportunity to consider the dual-rate system and had failed
to attain a uniform and consistent position.39 In upholding the court of
appeals, the Supreme Court took notice of the time that had been con-

32 96 F. Supp. 883 (S.D.N.Y. 1951), aff'd per curiam by an equally divided Court sub
nom. Rederi v. Isbrandtsen Co., 342 U.S. 950 (1952).

33 93 U.S. App. D.C. 293, 211 F.2d 51, cert, denied, 347 U.S. 990 (1954).
3* 99 U.S. App. D.C. 312, 239 F.2d 933 (1956).
35 356 U.S. 481 (1958). An extensive history of the case and a technical treatment of

the dual-rate system may be found in The American Shipping Industry and the Con
ference System, 11 Stan. L. Rev. 136 (1958).

36 McGovern, Types of Questions Over Which Administrative Agencies Do Not Have
Primary Jurisdiction, 13 A.B.A.J. Section of Antitrust Law 57 (1958). (Citations omitted.)

37 356 U.S. at 498-99.
38 Id. at 498.
39 Id. at 500.
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sumed in the litigation and the apparent confusion over the nature of the
dual-rate system. The Board's approval of the dual-rate system was
set aside.

Mr. Justice Frankfurter, who had written the opinion in the Far East
case, dissented. In a lengthy discussion of the doctrine of primary juris
diction, he again pointed out the necessity for specialization on technical
questions. In treating the majority opinion as a repudiation of primary
jurisdiction, he commented: "This is to make a mockery of the doctrine
of primary jurisdiction and to interpret the decisions in the Cunard and
Far East Conference cases as utterly wasteful futilities."40
Whether the Isbrandtsen case will be interpreted as a repudiation of

primary jurisdiction by the courts is not yet clear. In a recent case in
the District Court for the District of Columbia, Riss & Co. v. Association
of Am. R.Rs.,41 the Isbrandtsen case was discussed in connection with
the decision in Atchison, T. & S.F. Ry. v. Aircoach Transp. Ass'n,*2 and
the court found no inconsistency despite a decision in the latter case to
refer the technical issues to the ICC. The Aircoach case was a suit under
the Clayton Act for conspiracy to fix rates. The ICC had already ap
proved the rates and the defendants claimed immunization from the
antitrust provisions by the ICC's determination. The jurisdiction of the
court was attacked, but the court found that it had jurisdiction over this
case as an antitrust suit. It exercised its discretion in referring the case

to the ICC to determine whether, in fact, approval of the rates immu
nized the defendants from the operation of the antitrust laws. The court
retained jurisdiction, however, recognizing that a determination by the
ICC that the defendant was subject to the antitrust laws would still leave
to the court the question of whether those laws were violated.43 The
court in the Riss case distinguished Aircoach and Isbrandtsen in that the
former was concerned with two basic issues: (1) whether the rates as

approved were immunized from antitrust; and (2) whether the rates,
though otherwise immunized, came within an exception as being part of
a general conspiracy. Only the first issue was referred to the ICC, the
court retaining jurisdiction to hear the second. The court then recog
nized that the Isbrandtsen case was based on a charge that dual rates
were illegal per se, a question ultimately to be decided by the courts re-

40 Id. at S19 (dissenting opinion).
41 170 F. Supp. 354 (D.D.C.), cert, denied, Atlantic Coast Line R.R. v. Riss & Co.,

361 U.S. 804 (1959).
42 102 U.S. App. D.C. 355, 253 F.2d 877 (1958).
43 Id. at 364, 253 F.2d at 886.
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gardless of any Commission finding of reasonableness. In so distinguish
ing, the court in the Riss case concluded:

It is the governing rule now that the issue of the intent and effect of a rate

reduction, claimed to have been taken pursuant to procedures set forth in agree
ments approved by the Commission . . . must, in a case where such issue is the
sole or dominant issue, first be referred to the Commission prior to a Court
determination of whether such rate reduction violates the antitrust laws.44

The test, then, for the exercise of judicial discretion in referring cases to

administrative agencies is whether the issue is an issue of fact within the

scope of the agency, and the sole or dominant issue in a given case.

In the Riss case, plaintiff trucking company has charged fifty-eight
first-class railroad companies, several joint railroad organizations and
trade associations, and one public relations firm with conspiracy to

monopolize land transportation of property in the United States.45
Rate reductions comprise only one issue of a lengthy complaint and,
if on referral to the ICC the reductions were upheld as reasonable, their
part in the general conspiracy would still be in issue. For this reason

the court found that the rate question was not the sole or dominant issue,
and decision by the ICC could not be dispositive of the case or even

of that issue.46 In refusing to refer the rate issue to the ICC, the court

pointed out that it was an integral part of the alleged conspiracy and
could not be evaluated separately, and that regardless of an ICC decision,
the issue would have to be retried by the court.47 The court then con

cluded that a referral to the ICC would be "a waste of time and effort
and would entail unnecessary expense on the part of all parties."48
It pointed out that the Commission was not obligated to determine
the rate question and, if it accepted the question, many months and
possibly years would be involved before the court could proceed with
trial.

It would thus seem that a reasonable time before Commission action might
well be measured in years rather than months. The Court has taken into con
sideration the fact that this action has been pending more than four years; that
it will be many months before a trial can be had, and that it will take from
four to six months to try the case. It would be contrary to sound judicial
discretion to permit this additional delay to this over-postponed litigation merely
to seek an optional ruling from the Commission on the rate reduction aspect,which is not the sole or dominant issue in this case 49

44 170 F. Supp. at 365.
45 Id. at 357.
46 Id. at 371.
47 Id. at 368.
48 Id. at 366.
49 Id. at 369.
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IV
Time and Money�The Opponents of Primary Jurisdiction

The considerations mentioned by District Judge Sirica in the decision
in the Riss case have formed the basis for criticism of the doctrine of
primary jurisdiction by judges, legislators and legal scholars. Where the
decision of an administrative agency might well dispose of the entire con

troversy between the parties, referral to the agency relieves the crowded
court dockets and is generally approved by judges and writers alike. This
was one of the prime considerations of the court in Capital Transit Co. v.
Safeway Trails, Inc.,50 where the interpretation of permits and certificates
for bus services was referred to the ICC for disposition. In many of the
complicated antitrust cases, however, the problem of the Riss case�one

technical issue among many alleged factors in a conspiracy�arises and
an administrative determination is only a matter of additional evidence
to be presented at a long-postponed trial. Clearly such a "factfinding"
can be of no benefit in alleviating the condition of the dockets and, in
fact, results in further congestion.
In several cases the courts, while feeling constrained to apply the doc

trine of primary jurisdiction, have been reluctant to delay cases and
burden the litigants with even greater expense. The court in the S.S.W.
case commented that they had no choice but to refer the issue to the
CAB "absent specific congressional action to deal with the problem."51
In City of Yonkers v. United States52 the Court, dissatisfied with the
ICC's failure to make a finding as to jurisdiction before deciding the
merits of abandoning part of a railroad line, sent the case back to the
ICC. Mr. Justice Frankfurter, an advocate of the doctrine of primary
jurisdiction, characterized this shuffling of the case back and forth as

"marching the king's men up the hill and then marching them down

again."53 Again in the Isbrandtsen case, the Court considered the ex

cessive delays and costs and pointed out that the dual-rate system had

long been before the Federal Maritime Board and no clear determination
had been forthcoming. "But we are here confronted with a statute whose
administration has been shifted several times from one agency to another,
and it is by no means clear that the Board and its predecessors have taken
uniform and consistent positions in regard to the validity of dual-rate

systems under � 14 Third."54
60 92 U.S. App. D.C. 20, 201 F.2d 708 (19S3).
51 89 U.S. App. D.C. at 280, 191 F.2d at 664.
52 320 U.S. 68S (1944).
53 Id. at 694 (dissenting opinion).
5* 356 U.S. at 500. (Citations omitted.)
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The courts in recent years appear to be making a redetermination in
each case as to whether a balance exists between uniformity and spe
cialization on one hand, and the cost and delay of referrals to admin
istrative agencies on the other; and if no balance exists, whether there
is a preponderance of the equities. In the analogous situation of referrals
to masters in chancery, the Supreme Court recently held that docket

congestion was not a sufficient reason to refer a case to a master, and
that a judge is better qualified to hear antitrust cases. The Court took
notice of the fact that the case, La Buy v. Howes Leather Co.,55 had been
in process for seven years and that $8,000 had already been deposited for
costs. The Court is slower, however, to apply this same reasoning to

primary jurisdiction because of the statutory jurisdiction of the regu
latory agencies as distinguished from the court-appointed "jurisdiction"
of the master.

Legal writers, on the other hand, have been quick to criticize primary
jurisdiction on the grounds of impracticality. The major criticism has
been applied in the antitrust cases where, as Professor Schwartz points
out, the agency is operating under one law and the courts under an

other.56 This difficulty has been evidenced by the conspiracy cases dis
cussed above. Professor Jaffe recognizes a further difficulty in that the
administrative agencies concerned with particular industries are fre
quently composed of members favorable to, and primarily interested in,
those same industries. Often too, the agency has a duty under statute
to promote and develop the industry with which they are primarily con
cerned. Professor Jaffe comments: "I am to some extent troubled that
the sole organ for resolving the issues of consumer and competitor pro
tection involved in the antitrust laws becomes an agency so powerfully
moved to support industry price regulation."57 Furthermore, he adds
that a balance of considerations should govern the referral to adminis
trative agencies, and lists among these the threat to uniformity of a

judicial decision in an administratively regulated field, balanced against
the delays and expenses necessitated by a prior administrative determina
tion of technical issues. Professor von Mehren in a study of primary
jurisdiction and the antitrust laws lists two considerations�industry's
influence on the agency and expensive delay�as the major reasons why
plaintiffs resist the doctrine of primary jurisdiction.

55 352 U.S. 249 (1957).
56 Schwartz, Primary Administrative Jurisdiction and the Exhaustion of Litigants41 Georgetown LJ. 495, 499 (1953).

'

57 Jaffe, Primary Jurisdiction Reconsidered. The Anti-Trust Laws, 102 U Pa L Rev
577, 598 (1954).

' V-
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Generally plaintiffs have sought to avoid the doctrine of primary jurisdiction
in the belief that the regulatory agency has an industry orientation; that the acts
of the defendants should be judged by the more rigorous standards of the anti
trust laws rather than by what may be the more lenient standards of the regula
tory statute; or that reference of their action to the agency will mean unwar

ranted delay.58

In a recent symposium the Antitrust Section of the American Bar
Association extensively considered the problem of primary jurisdiction
in antitrust cases. An attempt was made to delineate the cases properly
within the scope of primary jurisdiction, particularly in the antitrust
field. The question remained, however, of the appropriateness of referring
conspiracy cases to an agency, even when the question was one cognizable
in that agency, since a rate legal within the requirements of the agency
might well form part of a general conspiracy prohibited by the antitrust
laws. One critic pointed out in a discussion of the dual-rate questions:

One would suppose then that when the question first arose in the District Court
in the government's antitrust case against the Far East Conference, the Court
would be as well qualified as anyone else to test the admitted facts against the
statutory proscriptions. Indeed, since this was a pure question of law, one might
be pardoned for suspecting that the Courts would be better qualified by function
and experience to pass on such a legal question than any agency.59

Again the most frequent and consistent criticism of primary jurisdiction,
particularly in antitrust cases, was the delay and expense involved in

obtaining a fact determination from an administrative agency which is

only prima facie evidence at the actual trial60 and not determinative in
the case.

V

Future Application of Primary Jurisdiction: Proposed Solutions

The extensive treatment and attempted clarification of the doctrine of

primary jurisdiction in the Far East case has been somewhat obscured

by the Isbrandtsen decision. In the ABA symposium Mr. Mitchell sug
gested :

If Mr. Justice Frankfurter's advice is followed and courts and administrative

agencies are treated as "collaborative instrumentalities of justice," the grave

injustices which can result from the whipsawing of members of regulated indus

tries between administrative agencies and courts enforcing the antitrust laws will
be avoided.61

68 von Mehren, supra note 21, at 941-42.
59 McGovern, supra note 36, at 58.
60 von Mehren, supra note 21, at 964-65.
61 Mitchell, supra note 2, at 41.
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This view of "collaborative instrumentalities" however, still presents a

problem of interpretation and application. It has been suggested that the
decision rests with the old distinction between juridical and political
issues applied by the Supreme Court in determining jurisdiction over

various controversies,62 but there are no precedents for such distinctions
in the area of primary jurisdiction and the delineation is particularly
difficult in antitrust cases. The test which Judge Sirica applied in the
Riss case, sole or dominant issue, is also subject to this same criticism.
The question of a single issue rarely arises in antitrust litigation, and
the decision as to what is the dominant issue must necessarily remain a

matter of judicial opinion. The experience of judges in handling antitrust
cases and the increasing number of precedents minimize this difficulty,
but then the determination of a need for more specialized knowledge
becomes less decisive. In brief, the application of the doctrine of primary
jurisdiction remains in the discretion of the courts and the enunciation of
rules and tests for its application, necessarily vague, propose no new

solution to the confusion already surrounding the doctrine.

Despite the fact that primary jurisdiction is a judge-made doctrine,
courts have decried the lack of legislative pronouncements on the efficacy
of the doctrine and its proper application. An examination of the varied
cases in which it has been considered, and the complicated statutes under
which the administrative agencies are now operating, indicates the im
probability of any adequate legislative delineation of jurisdictional bal
ance between court and agency. If legislation is to bring any solution to
the problem, perhaps the only solution it can bring is repudiation. Repre
sentative Celler of New York has twice proposed this, in the Eighty-
fourth and Eighty-fifth Congresses.63 At present the House Committee
on the Judiciary is considering a similar proposal by Representative
Celler, H.R. 82, which provides in part:
Unless any provision of law expressly provides otherwise, no proceeding insti
tuted by the United States in the courts of the United States charging violation
of the antitrust laws shall be barred or stayed for the reason that any official
agency, board, or commission has jurisdiction or is exercising jurisdiction over
some or all of the activities included in the alleged antitrust violation.6*

This bill, of course, is limited to actions instituted by the Government and
proposes no solution to civil actions brought by individuals under theantitrust laws or common-law actions relating to regulated industries.

62 McGovern, supra note 36, at 67

2 HR ^firrC�nS;2,d<feSS-/19S6): HR- 2142' 8Sth Co1*- lst Sess-* H.K. 82, 86th Cong., lst Sess. (19S9).
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VI

Conclusion

Despite the implications that may be drawn from some decisions, the
doctrine of primary jurisdiction has been repeatedly characterized as

discretionary. The problem then in the application of the doctrine is
the proper exercise of judicial discretion, a problem faced many times
in the past. As good a solution as any seems to be that found by
Judge Sirica in his decision in the Riss case. Courts must carefully con

sider a case in all its aspects to determine whether there is a sole or

dominant issue within the purview of an administrative agency, and
whether the case might quickly and justly be disposed of by a decision
of that issue. This latter consideration is particularly important in con

nection with those agencies unable to grant complete relief in any or all
cases. In addition, practical considerations of time and money, and the

prior history of a case should be given increased weight by the courts.
The availability of expert testimony at trial from the agencies themselves
might assist in shifting the balance, in weighing the need for specialization
against the time and money involved in a stay pending administrative
determination. The applicability of primary jurisdiction to conspiracy
cases brought under the antitrust laws should be carefully reexamined
in view of the principle that an act lawful in itself may become unlawful
when used to effectuate a general conspiracy. This principle minimizes
the importance of administrative determinations of reasonableness of
rates and frequently tips the balance in favor of full determination of

conspiracy charges by the courts.
Mary C. Lawton

CONSTITUTIONAL SHADOWS AND SECURITY CLEARANCES�
THE RIGHT TO CONFRONTATION

I

Introduction

Is it clearly consistent with the interests of national security to permit
this person access to classified material? An affirmative answer to this

question is a condition precedent to the acquisition or retention of em

ployment by thousands of Americans. Federal employees whose jobs are

considered sensitive are affected as are the employees of government
defense contractors. That security clearances are granted, suspended or

denied is of fundamental significance to individuals who seek to earn

their livelihood in one of these pursuits.
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An individual's eligibility for security clearance is determined by
administrative action within the executive branch of the Government.
If clearance is denied, the evidence upon which such denial is based is
seldom disclosed to the individual concerned on the ground that dis
closure of investigative sources would seriously jeopardize the internal-

security effort. The identity of informants who have contributed de

rogatory information is withheld for similar reasons. A serious and

perplexing problem is thus presented�the problem of achieving and
maintaining a proper balance between the individual's right to be pro
tected against hidden, adverse, and possibly unjustified attack and the
country's need to maintain undisclosed the informative mechanism of its
internal-security system. "The balance to be ever observed between
protection of the national security and the safeguarding of individual
rights stands out in sharper relief in the problem of confrontation than
elsewhere . . .

It is the purpose of this note to survey briefly the security programs
and to probe the problem of whether confrontation is an essential ingredi
ent of procedural due process which may not be abrogated in a security-
clearance proceeding.

II

Summary of the Security-Clearance Programs

Federal Employment
Selection and retention in federal employment of security-qualified

individuals is governed by a program commonly termed the "loyalty"
program. Its statutory authority is Public Law 733, 81st Congress,2 as

implemented by Executive Order 10450,3 issued April 27, 1953, by Presi
dent Eisenhower. Public Law 733 authorizes the heads of certain gov
ernment agencies to suspend summarily any civilian officer or employee
when deemed necessary in the interest of national security.
Executive Order 10450 provides in part:
The head of each department and agency of the Government shall be responsiblefor establishing and maintaining within his department or agency an effective
program to insure that the employment and retention in employment of anycivilian officer or employee within the department or agency is clearly consistent
�with, the interests of the national security*
1 Report of the Commission on Government Security, S. Doc. No. 64, 85th Cons lstSess. 68 (1957) [hereinafter cited as Commission Report]2 64 Stat. 476 (1950), 5 U.S.C. � 22-1 (1958).
3 18 Fed. Reg. 2489 (1953).
4 Ibid. (Emphasis added.)
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The term "loyalty" program is actually a misnomer and is a holdover
from an earlier program instituted by President Truman.6 This earlier
program used the following criterion for refusal of employment or for
removal of employees: That "on all the evidence, reasonable grounds
exist for belief that the person involved is disloyal to the Government
of the United States,"6 or, as later amended, that "on all the evidence,
there is a reasonable doubt as to the loyalty of the person involved . . . ."7
The federal-employee security program established under Executive
Order 10450 does not incorporate the old loyalty standard but is often
referred to as a loyalty program.

Industrial Employment
The industrial-security program is designed to exclude from access

to classified materials those government contractors and their employees
who do not meet the prescribed security criteria. This program has no

explicit statutory basis and, until very recently, had no directive of
authorization from the President. On February 20, 1960, President
Eisenhower issued Executive Order 108658 which provides a formal
basis for the continued operation of the industrial-security program.
Under this directive an "authorization for access to classified information

may be granted . . . only upon a finding that it is clearly consistent with
the national interest to do so."9
Prior to the issuance of Executive Order 10865, the Department of

Defense relied on the implied approval of both the Congress and the
President as authority for the program.10 This implied approval was

recognized by the Supreme Court as sufficient to sustain the existence of
such a program, but was held inadequate to sustain the procedural
measures used to execute it.11 The provisions of the prior Department
of Defense industrial-security program are set out in the Industrial
Personnel Security Review Regulation12 issued by the Secretary of
Defense.

Other security-clearance programs exist for varied fields of employ-
5 Exec. Order No. 9835, 12 Fed. Reg. 1935 (1947) (revoked by Exec. Order 10450).
6 12 Fed. Reg. at 1938.
7 Exec. Order No. 10241, 16 Fed. Reg. 3690 (1951).
8 25 Fed. Reg. 1583 (1960).
9 Ibid. (Emphasis added.)
10 Hearings on S. Res. 94 Before the Subcommittee on Constitutional Rights of the

Senate Committee on the Judiciary, 84th Cong., 2d Sess., 603-04 (1956).
11 Greene v. McElroy, 360 U.S. 474, 508 (1959).
12 32 C.F.R. �� 67.1-67.5-5 (Supp. 1959).
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ment, e.g., the Military Personnel Program and the Port Security Pro

gram.13 Although a more complete discussion of any one program is out
side the scope of this study, the procedural problem of confrontation is
common to all for "under all the current security programs, the individual
is not permitted to confront or to cross-examine the 'confidential inform
ant,' whether he is regularly engaged in intelligence work, or is a casual
confidential informant who has given his information under a pledge of
confidence."14 This quoted conclusion was advanced prior to the issuance
of Executive Order 10865 and consequently does not recognize the con

frontation provisions of the new industrial-security program. These
provisions are, however, diluted with broad exceptions, to be discussed
below, which virtually eliminate any private right to compel the presence
of adverse witnesses.

Ill

The Right to Confrontation Generally

Judicial Proceedings
The right to confrontation in a federal criminal prosecution is guaran

teed by the provisions of the sixth amendment. This right is, in effect,
also accorded in civil actions by the operation of the hearsay rule. In
fact, some commentators have concluded that the constitutional require
ment of confrontation is merely a codification of the common-law hearsay
rule as pertaining to a criminal trial. As stated by Professor McCormick:
"It seems probable that the purpose of the American provisions for con
frontation was to guarantee the maintenance in criminal cases of the
hard-won principle of the hearsay rule . . . ,"15 These principles, with a
few well-worn exceptions, insure that the triers of fact will have con
sidered the testimony of witnesses only to the extent that it has been
subjected to the test of cross-examination.

Administrative Proceedings
In the field of administrative law the right to confrontation and cross-

examination of adverse witnesses has been established by the provisions
of the Administrative Procedure Act.16 Section 7 of that act provides:
"Every party shall have the right to present his case or defense by oral

13 All of these programs are fully discussed and evaluated in the Commission Report,
supra note 1.

14 Commission Report at 660-61.
15 McCormick, Evidence � 231, at 484 (1954).
16 60 Stat. 237 (1946), 5 U.S.C. �� 1001-11 (1958).



580 The Georgetown Law Journal [Vol. 48: p. 576

or documentary evidence, to submit rebuttal evidence, and to conduct
such cross-examination as may be required for a full and true disclosure
of the facts."17 This provision is a recognition by Congress that adminis
trative procedure should generally comport with the minimum standards
of fairness considered essential in the courtroom.
There remains, however, a large area of administrative action which

is not governed by the Administrative Procedure Act. That act provides
for a hearing in accordance with its procedural requirements
in every case of adjudication required by statute to be determined on the
record after opportunity for an agency hearing, except to the extent that there
is involved ... (2) the selection or tenure of an officer or employee of the
United States ... (4) the conduct of military, naval, or foreign affairs func
tions . . . .18

In none of the security programs is a determination on the record after
an opportunity for an agency hearing required by statute. In addition,
exception (2) would appear to exclude security hearings involving pros
pective or incumbent federal employees, while exception (4) would

appear to exclude similar hearings for employees of defense contractors.
In Parker v. Lester the lower court, in answering plaintiffs' contention

that the revocation of their security clearances under the Port Security
Program should be governed by the Administrative Procedure Act,
stated: "That act is on its face not applicable."19 Although the case was

reversed on appeal, the court of appeals expressly concurred "that the
Administrative Procedure Act and its requirements for notice, hearing
and judicial review, are not applicable in this case."20
This area of administrative security hearings is hampered by no

express constitutional requirement for confrontation, is unfettered by
judicial rules of evidence, and is not bound by statutory procedure. Is

there, despite this apparent freedom in such hearings, a minimum con

stitutional right to confrontation which cannot be abrogated without
a denial of procedural due process?
There can be no doubt that the due process clause of the fifth amend

ment is a restraint on the actions of the federal government even when

acting through the administrative organs of the executive. "The article
is a restraint on the legislative as well as on the executive and judicial
powers of the government . . . ."21 The question to be resolved is

17 60 Stat. 241 (1946), S U.S.C. � 1006(c) (1958).
18 60 Stat. 239 (1946), 5 U.S.C. � 1004 (1958).
19 112 F. Supp. 433, 441 (N.D. Cal. 1953), rev'd, 227 F.2d 708 (9th Cir. 1955).
20 227 F.2d at 715.
21 Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272, 276

(1856).
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whether confrontation is anything less than indispensable to due process
in the type of proceeding herein considered.
That confrontation is normally requisite can be appreciated from Dean

Wigmore's statement of its character in administrative proceedings:
[R]egardless of the constitutional guarantee preventing legislative change, the
whole practice and spirit of our statutes and decisions insists on this principle
[of confrontation] as a fundamental one. . . . Even for the various admin

istrative boards created by modern statutes ... it is common to provide (where
any interest of a citizen may be affected adversely by the board's ruling) that
an opportunity to hear the evidence shall be given. In short, however radically
the jury-trial rules of Evidence may be dispensed with . . . this one at least
remains as a fundamental of fair and intelligent investigation of disputed
facts.22

On the other hand, even accepting the view that confrontation is nor

mally essential to due process, it must be recognized that due process is
not calculable by a known formula which utilizes a fixed set of firm
values.

The phrase [due process of law] formulates a concept less rigid and more

fluid than those envisaged in other specific and particular provisions of the Bill
of Rights. Its application is less a matter of rule. . . . That which may, in one

setting, constitute a denial of fundamental fairness, shocking to the universal
sense of justice, may, in other circumstances, and in the light of other con

siderations, fall short of such denial.23

Are security proceedings, then, born in settings and reared under cir
cumstances which will support the thesis that confrontation, this "funda
mental of fair and intelligent investigation of disputed facts," may be
eliminated without constituting "a denial of fundamental fairness, shock
ing to the universal sense of justice"? To ask this question is to demand
examination of the applicable settings and circumstances.

IV

The Right to Confrontation in Security Hearings

As Affected by the Nature of Employment�Public Employment
"The petitioner may have a constitutional right to talk politics, but

he has no constitutional right to be a policeman."24 With this oft-quoted
phrase, Mr. Justice Holmes, speaking for the Massachusetts court,
promulgated the view that public employment is a privilege rather than
a right. This generalization, useful though it may have been for the

22 5 Wigmore, Evidence � 1400, at 144-4S (3d ed. 1940).
23 Betts v. Brady, 316 U.S. 455, 462 (1942).
24 McAuliffe v. Mayor & Bd. of Aldermen, 155 Mass. 216, 220, 29 N.E. 517 (1892).



582 The Georgetown Law Journal [Vol. 48: p. 576

disposition of the immediate case, errs in the manner of most generaliza
tions�it fails to express essential qualifications by which the premise
must be limited. Although a particular position or situation may be
described as a privilege, the actions of the Government in regard thereto
must be confined to constitutionally permissible procedure.
In United States v. Lovett,25 the Supreme Court was faced with an

appropriation bill in which Congress had directed that funds thereby
appropriated should not be used for the payment of compensation to
three named and allegedly subversive federal employees. The act, in
effect, required that these individuals either serve without compensation
or forego continued federal employment. In sustaining the employees'
claim to compensation and in declaring the proviso invalid as in the
nature of a bill of attainder, the Court declared: "This permanent
proscription from any opportunity to serve the Government is punish
ment, and of a most severe type. . . . Section 304, thus, clearly ac

complishes the punishment of named individuals without a judicial
trial."26 Admittedly, the section was invalidated as a permanent pro
scription of employment, but it is to be carefully considered that the
Court thereby characterized proscription from a privilege as punishment.
Note also that the absence of a judicial trial weighed heavily in the
reasonableness of the Government's action, even though a privilege was

at stake.

Despite Lovett, the United States Court of Appeals for the District
of Columbia carried the privilege view to its illogical extreme in Bailey
v. Richardson.21 Miss Bailey was discharged from government employ
ment under the loyalty program established by President Truman. In

considering her allegation that the removal procedure violated due

process, the court was of the opinion that "the due process clause does
not apply to the holding of a Government office"28 and further stated:
"Due process of law is not applicable unless one is being deprived of

something to which he has a right."29
Yet, in the later cases of Wieman v. Updegraff30 and Slochower v.

Board of Educ.,31 the Supreme Court unequivocally applied the due

25 328 U.S. 303 (1946).
2� Id. at 316.
27 86 U.S. App. D.C. 248, 182 F.2d 46 (1950), aff'd by an equally divided Court, 341

U.S. 918 (1951).
28 Id. at 259, 182 F.2d at 57.
29 Id. at 260, 182 F.2d at 58.
30 344 U.S. 183 (1952).
31 350 U.S. 551 (1956).
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process clause of the fourteenth amendment to public employment and
thereby invalidated the discharge of state employees. In Wieman the

Court held that Oklahoma could not discharge its public servants by
enacting a loyalty program the standards of which were arbitrary,
because "constitutional protection does extend to the public servant

whose exclusion pursuant to a statute is patently arbitrary or discrim

inatory."32 In Slochower the Court concluded that the requirements of
due process prohibited the discharge of a New York State employee
because he invoked the privilege against self-incrimination before an

investigating committee of Congress. It added the thought: "To state

that a person does not have a constitutional right to government employ
ment is only to say that he must comply with reasonable, lawful, and
nondiscriminatory terms laid down by the proper authorities."33

Although both Wieman and Slochower were decided under the due

process clause of the fourteenth amendment, it is inconceivable that

any greater latitude would be allowed the United States in dealing with
its own employees. In an analogous situation the Supreme Court has
stated:

We are here concerned with action of federal courts of such a nature that
if taken by the courts of a State would violate the prohibitory provisions of the
Fourteenth Amendment. ... It is not consistent with the public policy of the
United States to permit federal courts in the Nation's capital to exercise general
equitable powers to compel action denied the state courts where such action has
been held to be violative of the guaranty of the equal protection of the laws.34

The function of employment when exercised by the states of Oklahoma
and New York is no more nor less proprietary than when exercised by
the federal government.
It is reasonable to conclude, in the present posture of the law, that

there is no constitutional right to public employment, but that govern
ment action in regard thereto must be "reasonable, lawful, and nondis
criminatory." In other words, it must be violative of neither express
constitutional mandates nor of the implied rights inherent in the concept
of due process. An inquiry relating to the procedural validity of dis
charge from federal service must necessarily proceed beyond the con
venient stopping point that there is no constitutional right to public
employment. It therefore follows, if the right to confront adverse wit
nesses is implicit in the concept of due process, that such right is not

32 344 U.S. at 192.
33 3S0 U.S. at 555.
34 Hurd v. Hodge, 334 U.S. 24, 35 (1948).
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to be withdrawn from a federal employee in a security hearing merely
because his employment is public in character.

As Affected by the Nature of Employment�Private Employment
There is adequate reason to conclude that one engaged in private

employment has a constitutionally protected right in his employment
which cannot be hampered by unreasonable or arbitrary government
action. This was recognized by the Commission on Government Security
in the following statement:

A conclusion that Congress has the constitutional authority to authorize an

industrial security program does not constitute a determination that all of the
means (procedures) utilized in the present industrial security program of the
Department of Defense, or of any other such program, are or would be immune
from constitutional attack based upon the due process clause.35

In Greene v. McElroy, the Court noted that "the right to hold specific
private employment and to follow a chosen profession free from un

reasonable governmental interference comes within the 'liberty* and
'property' concepts of the Fifth Amendment . . . ,"36
It should be noted that loss of private employment is not an inevitable

consequence of the denial of revocation of a security clearance. The

employee may be retained in a capacity which does not require that he
have access to classified information. If, however, the only work being
done by the employer is classified in nature, no alternative to dismissal

may be possible. This was the position of the plaintiff in Greene.

Additionally, the Commission on Government Security found that "con
tractors may and do formulate policies involving suspension of em

ployee's clearance, and some companies have the policy of firing such an

employee."37 The denial or revocation of a clearance has altogther too

serious an effect on private employment to permit argument that due

process is not involved because action by the Government is not the
conclusive factor regarding discharge or retention. Due process of law

governs federal and state action which has a profound effect on individual

private employment.38 It is apparent, therefore, that a private employee
is, like the federal employee, entitled to due process in a security hearing.

35 Commission Report at 257.
36 360 U.S. 474, 492 (1959).
37 Commission Report at 283.
ss See Greene v. McElroy, 360 U.S. 474 (1959) ; Truax v. Raich, 239 U.S. 33 (1915) ;

Cafeteria Workers v. McElroy, No. 14689, D.C. Cir., Aug. 21, 1959, rehearing granted,
Oct. 26, 1959; Parker v. Lester, 227 F.2d 708 (9th Cir. 1955); cf. Schware v. Board of

Bar Examiners, 353 U.S. 232 (1957); Konigsberg v. State Bar, 353 U.S. 252 (1957).
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Whether the due process to which he is entitled includes a right to

confrontation must be determined from an examination of the settings
and circumstances surrounding security proceedings.

V

National Security

Confrontation, as a normally indispensable ingredient of due process,
cannot easily be abrogated. The mere fact that the proceeding involved
is administrative, the circumstance that the employment is public in
nature or that it is private, will not warrant an elimination of this right.
Having survived these initial considerations, the right to confrontation
in a security hearing must fail, if it does at all, when challenged by
circumstances peculiar to the needs of national security.
This is indeed a difficult and delicate area for "the problems of se

curity are real. So are the problems of freedom. The paramount issue
of the age is to reconcile the two."39 Since confrontation demands the
presence of adverse witnesses, its mandatory application in a security
hearing would mean that information could no longer be used as sub
stantive evidence unless its source were disclosed. Failure to so disclose
the source would naturally result in the inability of the Government to
prove its case. That the source of much information will nevertheless
remain undisclosed may readily be inferred. J. Edgar Hoover has
stated in regard to the FBI "top secret" or "highly confidential" in
formant: "Under no circumstances will we disclose his identity. . . .

To identify that informant would destroy the informant for our sub
sequent work. It would very likely imperil the informant's life."40 The
net result would be a collection of information which would point out
the existence of a security risk but which could not be utilized. Such a

situation may be most comforting to those who are concerned only with
the rights of the individual, but it is most disconcerting to those who are

concerned also with the public right of internal security. Investigative
systems are of little value if trustworthy information derived therefrom
cannot later be relied upon for corrective action. On the other hand,
personal rights are of little value if untrustworthy information may be
employed to form the basis for action curtailing these rights.
Bailey v. Richardson*1 was the first security-discharge case to reach
39 Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 174 (1951) (concurring

opinion) .

40 Commission Report at 657.
41 341 U.S. 918 (1951).
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the Supreme Court, and the result was seemingly unsatisfactory. The
court of appeals had upheld a federal employee's discharge for security
reasons.42 Miss Bailey had been given a hearing, but "she was not told
the names of the informants against her. She was not permitted to face
or to cross-examine those informants."43 This, she alleged, was violative
of due process. The court of appeals, in a divided opinion, disposed of
her major contention with the conclusion that a public employee was not

protected from discharge by due process and then added: "Even if the
due process clause applies, we would think it does not require so much."44
The Supreme Court divided four to four, thereby affirming without
written opinion and avoiding any clear ruling on the issues involved.
In 1955 the problem again faced the court in Peters v. Hobby.*5 Dr.

Peters had been discharged from his position as special consultant to
the Public Health Service because of undisclosed security information.
Mr. Chief Justice Warren, writing for the majority, first noted that the
case presented the same constitutional question as Bailey, viz., whether
the denial of the right to confront and cross-examine the witnesses was

violative of due process. The Chief Justice went on to state: "We find,
however, that the case can be decided without reaching the constitutional
issues."46 The Court then held, in a seven to two decision, that the
board which had revoked Dr. Peters' clearance was without statutory
authority, but no guidance was given for the future prosecution of

security cases.

During this same year, the United States Court of Appeals for the
Ninth Circuit delivered its opinion in Parker v. Lester.^ Merchant
seamen who had been denied security clearances required for employment
aboard vessels of United States registry claimed that their debarment
from employment had been accomplished by methods procedurally in

adequate. The court upheld their claim in an opinion which was sharply
critical of the procedures employed. It did refrain expressly, however,
from a definitive ruling on the confrontation issue. "In so deciding
we have no occasion to hold whether in subsequent attempts to carry
out the objectives of the merchant seamen screening program regulations

42 86 U.S. App. D.C. 248, 182 F.2d 46 (19S0), aff'd by an equally divided Court, 341

U.S. 918 (1951).
43 Id. at 260, 182 F.2d at 58.

44 Id. at 261, 182 F.2d at 59.
45 349 U.S. 331 (1955).
46 Id. at 338.

47 227 F.2d 708 (9th Cir. 1955).
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might be adopted which in some degree qualify the ordinary right to

confrontation and cross-examination of informers."48
Cole v. Young*9 decided by the Supreme Court in 1956, did not

deal directly with the procedural issue, but it had a pertinent effect
on the federal-employee security program. Kendrick Cole, a food and

drug inspector employed by the Department of Health, Education and

Welfare, was dismissed under the presently effective federal-employee
security program. The Court reasoned that Public Law 733 was the

statutory basis for the security program and that it provided for sum

mary dismissals only when necessary in the interest of national security.
Since there had been no finding that Cole's position was affected with
national security, he could not be dismissed summarily, and the normal
Civil Service procedural rules governing discharges were to be observed.

Indeed, in view of the stigma attached to persons dismissed on loyalty grounds,
the need for procedural safeguards seems even greater than in other cases, and
we will not lightly assume that Congress intended to take away those safe
guards in the absence of some overriding necessity, such as exists in the case

of employees handling defense secrets.50

This recognition of an overriding necessity in the case of employees
handling defense secrets might well have led to speculation as to the
Court's view of the procedural issues in a case directly involving national
security.
The next and most recent Supreme Court case dealing with procedural

rights in security hearings was decided in 1959. Greene v. McElroy51
arose under the earlier industrial-security program established by the
Secretary of Defense. Greene was among the chief executives of a firm
doing classified work for the Navy. His security clearance was revoked,
resulting in the forfeiture of his employment. He was accorded hearings
at which he was permitted to introduce evidence in his own behalf, buthe had "no opportunity to confront and question persons whose state
ments reflected adversely on him or to confront the government investi
gators who took their statements."52 Greene alleged that the programunder which his clearance was revoked was not authorized by either
the Congress or the President and that he was denied due process of
law. The Court decided the case on the narrow ground of lack of
authorization, but it did so in a fashion which gave ample opportunity
48 Id. at 723.
49 3S1 U.S. S36 (1956).
50 Id. at 546-47.
51 360 U.S. 474 (19S9).
52 Id. at 479.
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for the expression of its views on the constitutional issue. Mr. Chief
Justice Warren, again writing for the majority, first stated the issue to
be whether the Department of Defense was authorized to establish an

internal-security program under which clearances could be denied in
proceedings where the workers "are denied the traditional procedural
safeguards of confrontation and cross-examination."53 He then con

cluded that an industrial-security program was authorized by implica
tion but not one which omitted those procedural safeguards. The net
result was that the program was held to be unauthorized, but this hold
ing was reached only by establishing confrontation and cross-examina
tion as being sufficiently significant in the scale of rights as to prohibit
their implicit abrogation. Nevertheless, the Court disclaimed making a

constitutional decision by stating: "Whether those procedures under the
circumstances comport with the Constitution we do not decide. Nor do
we decide . . . what the limits on executive or legislative authority may
be."54 This disclaimer did not satisfy Mr. Justice Clark who in his
dissent protested that "the opinion today, by dealing so copiously with
the constitutional issues, puts a cloud over both the Employee Loyalty
Program and the one here under attack."55 Concurring in the judgment,
Justices Frankfurter, Harlan and Whittaker must have had similar
reservations about the language of the majority opinion, for they took

pains to state that they intimated no views as to the validity of the

procedures used.56 It must be noted, nevertheless, that five Justices
joined in the majority opinion despite its wide-ranging language.
Undoubtedly, the defect of lack of authorization which was relied

upon by the Court in Greene was cured by the issuance of Executive
Order 10865. The question remains, however, whether the constitutional

safeguards, lacking in the former program, have been adequately pre
served under the new plan. Absent sufficient recognition of constitu
tional rights, the new program will not survive merely because it has

express approval from the Chief Executive.
The Order both gives formal presidential approval for such a program

and establishes procedures which include a qualified opportunity for

confrontation. The applicant for clearance is to be afforded an oppor

tunity to cross-examine those who have made statements adverse to him

with three exceptions.
The first exception arises when the head of the agency supplying the

53 Id. at 493.
54 Id. at 508.
55 Id. at 524 (dissenting opinion).
56 Id. at 508 (concurring opinion).
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informer's statement certifies that it comes from a confidential agent
engaged in intelligence work and that disclosure of his identity would be

substantially harmful to the national interest. It would appear that such
a certification by the Attorney General would preclude cross-examination
of an FBI agent.
A second exception to the provisions for confrontation may be invoked

by the Government when death, severe illness, or "similar cause" pre
vents attendance by an informer of any category.
The final exception is appallingly broad in its scope and implications.

Confrontation may be excused when the informant cannot appear to

testify "due to some other cause determined by the head of the depart
ment to be good and sufficient."57 The head of the department making
such determination is neither required to state the nature of the "good
and sufficient" reason for which he denies confrontation nor obliged to

justify his action to higher authority. With the incorporation of this
exception, the revised procedures cannot be said to establish or to

recognize a "right" of confrontation�the applicant has merely a better
"chance" of obtaining it, for administrative fiat remains the governing
factor.
The significant lesson of Greene clearly demonstrates that the right

to confrontation in security proceedings is significant and that it will
be accorded some protection by the Court. That the derivation of the
protection to be accorded is constitutional admits of little doubt. How
ever, the extent to which confrontation will be preserved and protected
remains an enigma. Must it be provided in all its courtroom glory or will
modifications incorporated out of deference to the needs of national
security be accepted by the Court as consistent with procedural due
process? It seems clear that the Court will permit some deviation from
courtroom standards so long as those deviations are both clearly essential
to national security and not totally destructive of individual rights.
Indeed, the very nature of due process requires that such a result ensue.
The balance presently appears to be tipped too heavily in favor of

national security in the procedures authorized for the security-clearance
programs. The federal-employee security program provides no rightof confrontation. The industrial-security program provides a chance
of confrontation rather than a right. The head of a department is
authorized to waive the confrontation provision when he determines
that it is in the interest of national security to do so. Since compulsory
process is generally not available, will the head of a department deter-

57 2S Fed. Reg. 1S83 (1960).
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mine that the refusal of an informer to appear is "good and sufficient"
reason in itself to forego his cross-examination? It would appear that he
has authority to do so.

The recommendations outlined in the following section have been
formulated in an attempt to devise a procedure which will protect
national security while still recognizing "rights" of individuals. They
are not free from inconvenience and expense to the Government, but
that has never been considered the essential test. The test is rather to
what extent must individual rights be recognized in this delicate area?

VI

Recommended Procedural Modifications

That procedural safeguards are needed in the security programs is
admitted even by those who administer the present systems. Attorney
General Brownell, in a letter to President Eisenhower, recognized this
need in the loyalty program by stating that "every effort should be made
to produce witnesses at Security Board hearings to testify in behalf of
the Government so that such witnesses may be confronted and cross-

examined by the employee, so long as the production of such witnesses
would not jeopardize the national security."58 This recommendation was

approved by the President and was promulgated by the Attorney General
to the heads of all government agencies. Surely no critical observer
would demand full and public disclosure of investigative sources. On
the other hand, few will approve of the present practice under which an

employee is virtually powerless to compel the Government to produce
even the most insignificant witness.
The identity of the "casual informer," i.e., the next-door neighbor,

the former acquaintance or fellow worker, can hardly be considered
a secret the preservation of which is vital to internal security. Objection
has been made that such casual informers will be unwilling to provide
information if they may later be compelled to affirm the truth of their
statements in the presence of the accused. This objection, far from

substantiating the necessity for secrecy, seems rather to illustrate the
need to test such offhand information through the method of cross-

examination. Although presumably competent investigators evaluate
the reliability of such information, no satisfactory reason for refusing
an adversary test is apparent. The Commission on Government Security,
after a thorough and exhaustive study, reached the conclusion that

58 Letter from Attorney General Brownell to President Eisenhower, Mar. 4, 1955, in

Wiley, Internal Security Manual, S. Doc. No. 40, 84th Cong., lst Sess. 281-83 (1955).
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confrontation (without debilitating exceptions) should be a condition

precedent to utilization of such information.59 This seems fundamentally
fair, relatively harmless to internal security, and certainly essential to

procedural due process. The Supreme Court can hardly require less in

demanding fair play.
There remains, however, the problem of the informant who is a

professional investigator so strategically placed that the disclosure of
his identity would be harmful both to him and to the internal-security
system. Due process, under these circumstances, may not require full
confrontation and cross-examination, as the need to maintain secrecy
is overwhelmingly evident. Nevertheless, some guarantee of accuracy
should be available. To protect both the individual and the internal-

security system, the following general procedure is suggested:
(1) All security investigations which result in derogatory information

gathered wholly from casual sources should culminate in a hearing at

the agency level in which full rights of confrontation and cross-examina
tion are mandatory. The determination of clearance eligibility, made
upon such evidence in such a hearing, should be final. Since the problem
is to insure adequate refutation rather than to dictate who shall be
employed, judicial review de novo of the findings should not be required.
(2) In those cases in which information is derived both from casual

sources and from the professional and highly confidential informant, the
case should be heard first at the agency level solely on the information
derived from casual sources. If this hearing results in a determination
that clearance must be denied, this determination should be final because
confrontation was available to the questioned employee. This accom

plishes discharge, if such is required, without endangering security of
the more significant source. If, on the other hand, the hearing results
in a determination in favor of the employee, further proceedings should
be taken to evaluate the information gathered from nondisclosable
sources. These procedures should be the same as those outlined in (3)
below.

(3) If the head of the agency reviewing the clearance certifies that
a determination must be based on information which comes from non
disclosable sources, the case should be transferred to an internal-security
tribunal. This tribunal should be established by Congress and should
be staffed by retired federal judges or by others who are equally well
qualified and who are appointed by the President with the consent of

Commission Report at 67-68, 285-86, 670.
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the Senate. It should perform substantially the following functions in
secret proceedings.
Upon receiving a case an examination should be made of the Govern

ment's justification for refusing to disclose the investigative source. If
such justification is found to be wanting, the case should be remanded
with directions to provide an agency hearing with full procedural rights
or, in the alternative, to dismiss the proceeding against the questioned
employee. If the justification for nondisclosure of the source is, on the
other hand, found adequate by the tribunal, it should proceed to review
de novo and in camera all the evidence adduced against the employee.
This latter review would provide no right of confrontation, but full dis
closure to the tribunal would, of course, be mandatory. A determination
as to the employee's eligibility for security clearance would be binding
on all parties, but a finding favorable to the employee would not protect
him from subsequent bona fide discharge on nonsecurity grounds.
These suggested procedures provide a rational means of testing in

formation harmful to individuals whose clearance is challenged. The
right to confront witnesses whose production will not injure national

security is provided, but no right to confrontation of highly confidential
sources is dictated. Instead, the evidence is evaluated by a highly com

petent tribunal. Such high competence in the evaluators is the major
improvement over present procedure. Today the only guarantee of

special competence is contained in the requirement that such individuals
"shall be persons of responsibility, unquestioned integrity, and sound

judgment."60 In the suggested tribunal this guarantee would rest both
in formal appointment and, particularly if former judges were appointed,
in a wealth of judicial experience. A secondary advantage is gained by
the addition of independence in the evaluating tribunal. Present secret
evaluations are made by boards which are a part of the agency which is
itself questioning the clearance and, under the new industrial-security
program, the decision to waive confrontation may be made by the head
of that agency. If confrontation is to be restricted, only the best avail
able compromise should be substituted lest due process itself be com

promised.
President Eisenhower, in speaking of a code of conduct he came to

prize as a boy, once stated: "In this country, if someone dislikes you,
or accuses you, he must come up in front. He cannot hide behind the

60 Sample Security Regulations (issued by the Attorney General pursuant to Executive

Order 104S0) � 8(e), as reprinted in BNA, Government Security and Loyalty, A Manual

of Laws, Regulations and Procedures 15:106 (1955).
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shadow. He cannot assassinate you or your character from behind,
without suffering the penalties an outraged citizenry will impose."61
These words are certainly a fair summation of our ideas of fair play, but
only with the sharpening of procedural safeguards in security-clearance
programs will they be applicable to the individual who is unfortunate
enough to have his clearance eligibility challenged. Until the advent of
adequate procedural modifications, such an individual remains in the
shadows of the Constitution rather than in the full sunlight of its
guaranteed rights.

James P. Holden

61 Press release of Nov. 23, 19S3, quoted by Mr. Justice Frankfurter in Jay v.

Boyd, 351 U.S. 345, 373 (1956) (dissenting opinion).



DECISIONS
CIVIL PROCEDURE�Denial of a Motion To Dismiss a Derivative

Suit for Failure To Make Demand on Shareholders Is Not Appeal
able Under the Interlocutory Appeals Act. Gottesman v. General
Motors Corp., 268 F.2d 194 (2d Cir. 19S9).

Plaintiffs, minority shareholders of General Motors, brought a derivative
action seeking treble damages and other relief for the violation of antitrust
laws by co-defendant E. I. du Pont de Nemours and Company.1 Defendants
moved for a dismissal of the complaint for failure to state a claim, attacking
the sufficiency of plaintiffs' allegations of excuse for not making a demand

upon the shareholders of General Motors as required by Rule 23(b) of the
Federal Rules of Civil Procedure. The district court denied the motion,2 but

expressed a willingness to grant a certificate of substantial question pursuant to
the Interlocutory Appeals Act of 1958.3 The question of the denial of defend
ants' motion was certified as a controlling question of law as to which there
was a substantial ground for difference of opinion and from which an appeal
might materially advance the ultimate termination of the litigation. Held,
petition denied; where it is unreasonable to require a demand on the share
holders in a derivative suit, there is no controlling question of law to which
there is a substantial ground for difference of opinion; thus the question
is not appealable under the Interlocutory Appeals Act.4

Appellate review of interlocutory rulings has been restricted by the final

judgment rule5 which requires "that the judgment to be appealable should
be final not only as to all the parties, but as to the whole subject matter and
as to all the causes of action involved."6 This general rule has been subject
to a limited number of statutory7 and judge-made8 exceptions. The strict

application of this rule may sometimes create results like that in Austrian v.

1 United States v. E. I. du Pont de Nemours & Co., 3S3 U.S. 586 (1957).
2 Gottesman v. General Motors Corp., 171 F. Supp. 661 (S.D.N.Y. 1959).
3 28 U.S.C. � 1292(b) (1958).
4 Gottesman v. General Motors Corp., 268 F.2d 194 (2d Cir. 1959).
5 28 U.S.C. � 1291 (1958).
6 Collins v. Miller, 252 U.S. 364, 370 (1920) ; accord, Catlin v. United States, 324 U.S.

229 (1945), Cobbledeck v. United States, 309 U.S. 323 (1940).
7 Appeals are allowed from interlocutory rulings which (1) grant, continue, modify,

refuse or dissolve injunctions; (2) appoint receivers; and (3) determine the rights and

liabilities of parties in admiralty cases. Appeals are also allowed from patent infringement

judgments, final except for accounting. 28 U.S.C. � 1292(a) (1958). Interlocutory appeals
are also allowed from certain bankruptcy orders. 66 Stat. 423 (1952), 11 U.S.C. � 47(a)

(1958).
8 E.g. Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949) ; see Wright, The

Interlocutory Appeals Act of 1958, 23 F.R.D. 199, 200-01 (1959).
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Williams,9 where the time and expense of an eight-month trial was nullified

by the court of appeals when it granted defendant's pretrial motion to dismiss
for lack of jurisdiction. Such a result led to a recognition that there are "ex

ceptional cases where an immediate appeal may avoid protracted and expensive
litigation"10 and ultimately led to the passage of the Interlocutory Appeals
Act.
In the instant case the lower court granted certification pursuant to the

act because this suit would "plunge two large corporations into inevitably long
and expensive litigation," and if this ruling on the defendants' motion to

dismiss were incorrect, there would be "a futile waste of time and money by
both the plaintiffs and the defendants."11 As far as it went, the reasoning
of the lower court seemed to be in accord with the purpose of the act.

However, the Senate Report on the act recognized that appeals from inter

locutory rulings might be used as instruments of delay rather than to hasten
the ultimate termination of the litigation.12 The inherent safeguards against
delay, found in the three essential requirements of the act, were stressed by
the Senate Report.13 There must be (1) a controlling question of law, (2)
to which there is a substantial ground for difference of opinion and, (3) a

finding that an immediate appeal from the lower court ruling would materially
advance the ultimate termination of the litigation. Although the instant case

presented the possibility of a long and expensive suit, the policy voiced in
Deepwater Exploration Co. v. Andrew Weir Co.14 was not followed by the
trial court.

The legislative history of the Act clearly shows that in passing this legislation
Congress did not intend that the courts abandon the final judgment doctrine
and embrace the principle of piecemeal appeals. The danger of disruptive inter
locutory appeals was recognized by the legislative committees and provided
against. By requiring the certificate of the district judge, it denied him dis
cretion to allow appeals where the requirements of the certificate are not met.15

The court of appeals in the instant case found that the lower court "acted
improvidently and contrary to the legislative intent"16 since the majority of
the court could find "no substantial ground for difference of opinion as to the
district court's refusal to require plaintiffs to make a demand on General Motors'
shareholders."17 Whether a demand upon the shareholders should have been

9 198 F.2d 697 (2d Cir. 19S2).
10 H.R. Rep. No. 1667, 85th Cong., 2d Sess. 2 (1958).
11 171 F. Supp. at 665.
12 S. Rep. No. 2434, 85th Cong., 2d Sess. 3-4 (1958).
13 Ibid.
14 167 F. Supp. 185 (E.D. La. 1958).
15 Id. at 188.
16 268 F.2d at 196.
17 Id. at 197.
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made in view of the facts of this case was considered to be settled law by the
majority of the court of appeals. A close reading of the opinion of the lower
court seems to indicate that it also was convinced of the sufficiency of the
allegations. There is substantial authority that a demand upon shareholders
is not necessary where it is unreasonable to require it.18 However, the question
of what basic elements constitute a "substantial ground for difference of opinion"
and when the district court would be justified in so finding in view of the
legislative intent of the act and the philosophy of the Federal Rules remain
the important issues of the instant decision.
The limited number of cases which have interpreted the act have not

discussed at length the elements of "substantial ground for difference of opin
ion." The few cases which have discussed this problem indicate four situations
where a district court would be warranted in finding substantial ground for
difference of opinion.
In Orzulak v. Federal Commerce & Nav. Co.,19 the district court in granting

plaintiff's motion to transfer venue granted certification of the question in view
of the fact that there were "several cases using language which, if applicable
to the facts of this case, would result in a denial of the transfer."20 According to

this court, then, where there are different substantive rules applicable to a

factual situation, a district court would be warranted in finding substantial

ground for difference of opinion.
Berger v. United States21 presented a slightly different approach to the

problem. The issue before the court was a question of jurisdiction upon
which five other circuits had differed from the rulings of the Second Circuit.

The district court refused to certify the question, maintaining that as far as

courts of the Second Circuit were concerned there was no substantial ground
for difference of opinion. The district court judge rested his decision on "the

fact that there is not enough likelihood of success upon the appeal to warrant

the exercise of my discretion."22 Even though a conflict among the circuits

would seem to be sufficient reason for finding substantial ground for difference

of opinion, the Berger case would seemingly limit appeals to situations where

there is a likelihood that the court of appeals would reverse its position and

follow the other circuits.
A third category is discussed in the case of Bobalakis v. Compania Panamena

Maritime San Gerasimo S.A.23 The question of jurisdiction of the district

court under the Jones Act was raised, and other district courts within the

circuit had split over this issue. It was recognized that there was substantial

18 E.g., Hawes v. City of Oakland, 104 U.S. 4S0 (1881) ; Cathedral Estates, Inc. v. Taft

Realty Corp., 228 F.2d 85 (2d Cir. 19S5).
19 168 F. Supp. IS (ED. Pa. 19S8).
20 Id. at 18.
21 170 F. Supp. 795 (S.D.N.Y. 1959).
22 Id. at 797.
23 168 F. Supp. 236 (S.D.N.Y. 1958).
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ground for difference of opinion, but certification was denied because it was

not a "big and expensive case."24

Another instance wherein substantial ground for difference of opinion has

been found occurs in those cases which present a novel question of law or an

unusual question of procedure which is determinative of the plaintiff's right
to bring the claim. In Cordero v. Panama Canal Co.,25 a novel question of

law was before the court as to whether the Federal Employers' Liability Act

afforded the sole remedy to a seaman against the Panama Canal Company.
Defendant's motion to dismiss was denied and certification pursuant to the

act was granted since there were good arguments on either side. The same

result followed where a novel question of procedure was presented in the

case of Carter v. American Bus Lines, Inc.26 There the third-party defendant

sought to amend a motion to dismiss for lack of jurisdiction over the person
in favor of a previous motion to dismiss for failure to state a claim in order

to avoid waiving this defense. The district court, in granting the defendant's

motion, found that this was a case where there was substantial ground for
difference of opinion on the novel question of procedure presented.
The following propositions, then, can be derived from cases which have

ruled upon the question: (1) Where there are different substantive rules

applicable to a factual situation, a district court is warranted in finding sub
stantial ground for difference of opinion. (2) Where other circuits have held
a contrary view on the point of law, the district court judge may find sub
stantial ground for difference of opinion if he feels that the court of appeals
will reverse itself and follow the other circuits. (3) Where a conflict exists

among the district courts within the circuit on a particular point of law, a

substantial ground for difference of opinion may be found. (4) Where a novel

question of law or an unusual question of procedure is presented with arguments
for either side, a substantial ground for difference of opinion may be found.
The instant decision does not present such a clear-cut example of what

constitutes a substantial ground for difference of opinion. The court did not

attempt to categorize but presented an underlying philosophy for the con

sideration of district courts when faced with this question. Such appeals
"must be strictly limited to the precise conditions stated in the law"27 in order
to avoid "troubles for ourselves and litigants for the future in wasteful and
delaying appeals."28 The mere fact that litigation threatens to be protracted
and expensive should not result in an abdication of the district court's function
to face and adjudicate issues.
The strict construction of the act by the instant court presents a warning
2* Id. at 239.
25 170 F. Supp. 234 (S.D.N.Y. 19S9).
26 22 F.R.D. 323 (D. Neb. 1958).
27 268 F.2d at 196.
28 Ibid.
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to district judges that a procedure intended to reduce situations where a time-
consuming trial is completely wasted by a nullifying decision on appeal should
not be permitted to become a wasteful instrument of delay itself. Were judges
unwilling to face decisive questions presented at trial as a matter of course,
unwarranted appeals under the act could well result in a compounding of the
evil intended to be overcome.

JOHN j. flynn

CONFLICT OF LAWS�A Statute Providing for Jurisdiction Over
Foreign Corporations Resulting From the Commission of a Tort
Within the Enacting State Cannot Constitutionally Be Applied
to an Action Based on Injuries Sustained Within the State as a

Result of Negligent Manufacture Elsewhere. Mueller v. Steelcase,
Inc., 172 F. Supp. 416 (D. Minn. 1959).

George Mueller, a Minnesota resident, brought a tort action in a court

of that state against Steelcase, Inc., a Michigan corporation, alleging negligence
in the manufacture of an office chair. The chair was sold by defendant
manufacturer to the Kemske Paper Company of New Ulm, Minnesota in 1952,
and Kemske had resold it to Mueller. In 1957 a spindle on the chair broke

resulting in injury to Mueller. Service of process was made pursuant to a

Minnesota statute which provides:
If a foreign corporation . . . commits a tort in whole or in part in Minnesota

against a resident of Minnesota, such ... act shall be deemed to be doing
business in Minnesota by the foreign corporation and shall be deemed equivalent
to the appointment ... of the secretary of the State of Minnesota . . . upon
whom may be served all lawful process in any action . . . arising from or grow

ing out of such . . . tort.1

The Michigan corporation neither owned nor leased property in Minnesota,
did not have a resident agent, nor was it licensed to do business there. A

nonresident agent occasionally entered the state to solicit business, although
only about ten percent of all orders arising in Minnesota were actually
attributable to him. All orders sent to Minnesota retailers were sent

by prepaid freight from the Michigan factory. On motion to quash service

the defendant contended that the statute, if it were construed to make

the defendant amenable to service of process in Minnesota, would be a vio

lation of its right of due process. Held, a statute declaring that a foreign
corporation which commits a tort within the forum shall be deemed to be

doing business therein and thus amenable to service is a denial of due process
where the basis for the court's jurisdiction is not the tortious conduct itself

but rather the injury proximately resulting therefrom.2

i Minn. Stat. Ann. � 303.13(3) (Supp. 1958).
2 Mueller v. Steelcase, Inc., 172 F. Supp. 416 (D. Minn. 1959).



1960] Decisions 599

A state's jurisdiction over a foreign corporation is ultimately tested by the

minimum contacts doctrine of International Shoe Co. v. Washington? Under

this theory, before a foreign corporation is required to submit to the jurisdiction
of the forum, the corporation must be shown to have had certain minimum

contacts with the state such that the maintenance of the suit does not offend
" 'traditional notions of fair play and substantial justice'."4 There has been

much controversy over whether or not a single act within a state satisfies the

minimum contacts doctrine of International Shoe. A case decided before the

development of this doctrine held that a single act of a corporation's salesman
was not a sufficient basis for jurisdiction where the corporation itself was not

doing business in the state.5 Recent cases generally have adhered to that

pattern.6
At the same time, according to a comparatively early case, a corporation

is amenable to suit in a particular state when the corporation commits a

tort therein.7 Smyth v. Twin State Improvement Corp? was the conventional

type case for which this rule was intended and where it operates fairly. In

Smyth, an employee of a Massachusetts corporation entered Vermont and

negligently repaired the roof of a Vermont resident. An action was begun
in Vermont by service of process upon the Massachusetts corporation pur
suant to a statute essentially the same as the Minnesota statute involved herein.
The Vermont court allowed the action, stating that the tortious act committed
within the state satisfied the minimum contacts doctrine.9 The instant court
properly distinguished this case, pointing out that there the tortious act oc

curred in Vermont while in Mueller the negligent act occurred outside the
forum.
The precise question actually presented to the court in the instant case

was whether a foreign corporation may be forced to defend a suit in a state
when jurisdiction is based upon the consequences of a tortious act committed
elsewhere. The court concluded that this is not enough to satisfy the minimum
contacts doctrine. There is no other authority directly bearing upon this prob
lem. Johns v. Bay State Abrasives Prod. Co.10 and Florio v. Powder Power
Tool Corp.11 did involve negligent acts committed outside the state with an

3 326 U.S. 310 (194S).
4 Id. at 316.
5 McClelland v. Colt's Patent Fire Arms Mfg. Co., 10 NJ. Misc. 156, 158 Atl. 329

(Sup. Ct. 1932).
6 Hellriegel v. Sears Roebuck & Co., 157 F. Supp. 718 (N.D. 111. 1957) ; Haas v. Francher

Furniture Co., 156 F. Supp. 564 (N.D. 111. 1957) ; Putnam v. Triangle Publications, Inc.,
245 N.C. 432, 96 S.E.2d 445 (1957) ; see Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc.,
239 F.2d 502 (4th Cir. 1956).

7 Gray v. Taper-Sleeve Pulley Works, 16 Fed. 436 (C.C.W.D. Pa. 1883).8 116 Vt. 569, 80 A.2d 664 (1951) ; see generally 100 U. Pa. L. Rev 598 (1952)9 116 Vt. at 575, 80 A.2d at 668.
10 89 F. Supp. 564 (D. Md. 1950).
11 248 F.2d 367 (3d Cir. 1957).
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injury within the state resulting therefrom. But in both cases there was

something more upon which the court at least ostensibly relied to justify the
conclusion that there were sufficient contacts with the forum state to permit
the exercise of jurisdiction.
The Johns case involved a defective grinding wheel manufactured outside

the forum state which caused injury to the plaintiff in Maryland. However.
the case was bottomed on the fact that an agent of the foreign corporation
had made careless misrepresentations concerning the safe use of the product,
the misrepresentations having been made within the forum. Further, the
court made much of the fact that the agent had engaged in a continuous series
of solicitations on behalf of the corporation within the state.

In Florio, a personal injury action based on the negligent manufacture of a

power tool, the Court of Appeals for the Third Circuit held that the place of
the injury, Pennsylvania, had jurisdiction even though the negligent act oc

curred in Oregon. However, the defendant corporation had established exclusive
distributorships in Pennsylvania with which it maintained a close business
relationship, and agents of defendant had engaged in a continuous series of
acts within the state consisting of advice and instruction to the distributors and
sales promotional activities and other services directly on behalf of users of the

corporation's products. It was these activities coupled with the fact of injury
which prompted the court to find the minimum contacts required and to con

clude that it was fair to subject the corporation to the jurisdiction of the

Pennsylvania courts.12 By way of dictum, the court reasoned that in the
absence of legislative history to the contrary, it was the intent of the Pennsyl
vania Legislature to regard the injury flowing from the carelessness as the act

referred to by the statute authorizing service of process in an action arising out

of acts of a corporation within the Commonwealth from which pecuniary benefit
is derived.13 It is interesting to note that in a recent case involving a situation

quite similar to Florio, the Supreme Court of Pennsylvania refused to adopt
this broad definition of "doing business" which the Third Circuit had sug

gested was the intention of the legislature.14
It has been observed that the Johns case, and the same may be said of the

decision in Florio, signifies that solitary acts are sufficient to meet the require
ments of the minimum contacts theory, and this has led to the conclusion that

the effect is to render the doctrine "virtually meaningless."15 In any event,
no court has ever upheld jurisdiction where the only tie between the defendant
and the state is the injury resulting from the negligent manufacture outside
the state.

The usual rule adopted in the area of conflict of laws for the purpose of

12 Id. at 375.
is Id. at 374.
14 Swavely v. Vandegrift, 154 A.2d 779 (Pa. 1959).
16 See 20 U. Cine. L. Rev. 129 (1951).
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determining which state's substantive law applies is that the locus of a tort

is the place where the wrongful act first takes injurious effect.16 Following
this rationale, and by literal application of a rule that a state can exercise its

jurisdiction so long as the tort is committed within the state, a court could
sustain its jurisdiction in any negligence action where the defendant had no

contact with the forum other than the resulting injury. But the contact with
the forum should be a reality and not a fiction derived from a rule of law
never intended to be applied to the jurisdiction and due process problem. The

concept of minimum contacts itself represented a cutting away of the fictions
ensnarling the various bases of jurisdiction. Judge Sobeloff has pointedly
stated, "Though the 'minimum contact' theory may have liberalizing tendencies,
it was not so much an innovation on due process as it was a rephrasing of the
prevailing fictional tests, in order more properly to describe the judicial
methodology long employed."17
The Mueller case adds an important and worthwhile limitation to the con

tent of the minimum contacts doctrine. The mere consequences of an act, for
example the proximate result of a tort, are insufficient to sustain jurisdiction
over a foreign corporation. This is as it should be. The implications of juris
diction based upon injury resulting from tortious conduct outside the state are

startling. A California tire dealer who sells a set of tires to a Pennsylvania
tourist would be subject to the jurisdiction of a Pennsylvania court in an

action allegedly having occurred because the tires were defective. To permit
a state to assume jurisdiction over a foreign corporation under a statute whose
basis is an injury to a resident resulting from wrongful conduct occurring
elsewhere would offend the due process requirement and is a clear break with
the "traditional notions of fair play and substantial justice" upon which the
minimum contacts doctrine is founded.

BERTRAM M. MULLIN

CORPORATIONS�Action Once Initiated by a Director Against His
Co-Directors Pursuant to Section 61 of the New York General
Corporation Law Does Not Abate on Failure of That Director To
Be Reelected. Termey v. Rosenthal, 6 N.Y.2d 204, 160 N E 2d 463
(19S9).

*

In May of 19S7, Warren S. Tenney became a director of the New York Water
Service Company, and in December of that year, pursuant to section 61 of theGeneral Corporation Law of New York,1 commenced suit against his fellow
directors and a wholly owned subsidiary of the Water Service Company. In

16 Stumberg, Conflict of Laws 185-86 (2d ed. 1951).
"Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 239 F.2d 502, 506 (4th Cir. 1956).
1 N.Y. Gen. Corp. Law � 61.
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this action, he accused these directors of ultra vires investments, general mis
management, and excessive payments of corporate funds to certain named
individuals. These alleged misdeeds were unquestionably actionable under
section 60 of the General Corporation Law,2 and the action was properly
brought by this plaintiff pursuant to the subsequent section. On May 14, 19S8,
the day before the annual election of directors, the defendants moved to dis
miss on the ground that the plaintiff lacked capacity to bring the suit, since
he was not on the slate of those nominated by management for election as

directors. On May 16, the day after the election in which the plaintiff was

not reelected, the defendants moved nunc pro tunc as of May IS to dismiss
the action on two grounds: that the action had abated,3 and secondly, that the
plaintiff now lacked legal capacity to sue.4 The trial court ruled in favor of the
defendants and dismissed the complaint.5 The Appellate Division unanimously
reversed, denied the defendants' motions, and granted leave to appeal to the
Court of Appeals of New York. Held, an action brought by a director of a

corporation pursuant to section 61 of the General Corporation Law does not
abate when the director fails to be reelected.6
The history of this issue not only illustrates two dissimilar interpretations

of section 61 of the General Corporation Law but also portrays the judicial
evolution of the status of a corporate director. In 1911 the Appellate Division
of the Supreme Court of New York passed on similar facts in the case of
Hamilton v. Gibson1 in which the plaintiff brought an action against his co-

directors pursuant to this statute and was similarly ousted from office during
the proceedings. The question of abatement arose on motion for dismissal.
Rather unequivocally, the court ruled that the action had abated.
It was only by virtue of his incumbency of the office of director that the plain
tiff ever had a right to maintain this action. If he had not been a director he
could not have begun it at all, and if he had attempted to do so his complaint
would have been demurrable. It is a director, in virtue of his office, that the
statute authorizes to sue, not the individual who holds the office. It seems to
follow that when the plaintiff ceased to be a director, and thereby lost the only
qualification to sue which he ever possessed, the action must have abated, since
the plaintiff, to wit, C. E. Hamilton as director, had ceased to exist.8

To circumvent the obvious objection that pursuant to the Civil Practice
Act9 an action does not abate by any event if the cause of action survives or

continues, the court in the Hamilton case was compelled to give the cause of

2 N.Y. Gen. Corp. Law � 60.
3 N.Y. Civ. Prac. Act � 82.
4 N.Y.R. Civ. Prac. 107(2).
5 Tenney v. Rosenthal, 13 Misc. 2d 393, 176 N.Y.S.2d 1009 (Sup. Ct. 19S8).
6 Tenney v. Rosenthal, 6 N.Y.2d 204, 160 N.E.2d 463 (1959).
7 145 App. Div. 825, 130 N.Y. Supp. 684 (1911).
8 Id. at 826-27, 130 N.Y. Supp. at 685.
9 N.Y. Civ. Prac. Act � 82.
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action to the director himself. The court reasoned that since the exercise of

this right to sue depends upon the personal viewpoint of the director and since

this individual judgment cannot be said to devolve on any other director, the
cause of action must belong to the complaining director.10
A few years later the same court in Manix v. Fantl11 held that the Hamilton

ruling had misinterpreted the law. Again the plaintiff was suing under the stat

ute and was removed from office during the proceedings, thus raising the

question of abatement. Reversing the Hamilton case, the court declared that
the director no longer has the right to bring an action after he has been ousted,
but the cause of action, being that of the corporation, survives the ouster.12
Since the action would not abate, the discharge of the director who had insti
tuted it on behalf of the corporation could not destroy the suit and the ousted
director would be entitled to proceed.
This latter ruling was followed in subsequent decisions13 and seemed to be

approaching a settled place in New York law. In 1940, however, it suffered a

major reversal in a federal court in the case of Kehaya v. Axton.1* In basically
a similar circumstance, the question of the continuance of an action by a

discharged director was raised and this time answered in the negative. Since
Manix had not been decided by the highest court of the state, the Kehaya
court did not consider itself bound to that interpretation. In answer to the
obvious objection that the defendant-directors might quash the needed action
merely by voting the plaintiff out of office, the opinion asks, "What of it?"

If he is ousted as a director he no longer represents the corporation, and the
only role which he can thereafter assume is that of a kind of self-appointed
dominus litis, without interest, present or potential, in his subject matter, which
is an anomalous situation involving gratuitous inquisition into the business of
another, and fraught, it seems to me, with the dangerous possibilities always
inherent in irresponsibility.15

The court reasoned that the cause of action does not disappear in such circum
stances since it could be brought by other directors or by the attorney general
should the situation warrant it. The cause of action does abate in regard
to this particular director, and his right to continue the action is lost, not
withstanding the reasons for his ouster.16
Against this background, two cogent analogies were used by the appellants

to argue dismissal in the instant action. The first was drawn from a recent
case in the Court of Appeals in which the court passed on the question of

10 14S App. Div. at 827, 130 N.Y. Supp. at 68S.
11 209 App. Div. 756, 205 N.Y. Supp. 174 (1924).
12 Id. at 758, 205 N.Y. Supp. at 176.
13 E.g., Abberger v. Kulp, 156 Misc. 210, 281 N.Y. Supp. 373 (Sup. Ct. 1935) ; Wangrow

v. Wangrow, 211 App. Div. 552, 207 N.Y. Supp. 132 (1924).
14 32 F. Supp. 266 (S.D.N.Y. 1940).
15 Id. at 268.
16 Id. at 269.
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the right of an ousted director to continue his suit to compel inspection of
corporate records.17 The defendants there moved that the action be dis
missed on the ground that the director no longer had standing to compel
inspection. The Court of Appeals reversed the lower court's unqualified refusal
to dismiss the action and ruled that an ex-director no longer has the absolute
right to inspect books. Only upon a showing that the director has good cause,
e.g., in the form of some possible personal liability which occurred during his

incumbency, may a suit by a former director to inspect the books be
continued.18
The instant court, however, carefully distinguished between suit brought

to compel inspection of books and suit brought for mismanagement. The former

right is personal, accorded to the director at common law to keep informed
as to corporate matters, while the latter is a statutory right given to the corpo
ration and vindicated by the director,19 a distinction between directing a corpo
ration and protecting a corporation. While both duties arise from an elected

office, when the director protects the corporation in court, he assumes a new

status which transcends the old and renders immaterial the loss of the elected
office.
The second argument offered by the appellants urged that the reasoning

of past New York decisions,20 which have disqualified a stockholder in a deriva
tive suit from continuing upon a sale of his shares, should govern the director
in the instant action. In denying the argument, the court invoked strong
reasons of policy for not allowing a suit brought by a director to be defeated

merely by the ability of the defendant-directors to bring about the removal of
the plaintiff-director.21 If such a practice were possible, this protective sec

tion of the General Corporation Law would be of little value since adequate
protection of the corporation is not assured by relying on other directors to

continue the suit.
To further strengthen the position of a director vindicating the rights of

a corporation, the court likened his position to that of a guardian ad litem,22
citing two cases which have used this analogy.23 These cases, however, used
the comparison not in reference to a director but to a stockholder engaged in

a derivative suit. By implication then, the positions of the director and the

stockholder were brought together in their relation to the corporation. But

having done that the court was compelled to show that automatic disqualifi-
17 Cohen v. Cocoline Prods., Inc., 309 N.Y. 119, 127 N.E.2d 906 (1955).
18 Id. at 124, 127 N.E.2d at 908.
19 6 N.Y.2d at 209, 160 NJE.2d at 465.
20 Gleicher v. Times-Columbia Distribs., Inc., 283 App. Div. 709, 128 N.Y.S.2d 55 (1954) ;

Smith v. Industrial Acceptance Corp., 265 App. Div. 931, 38 N.Y.S.2d 379 (1942).
21 6 N.YJd at 210, 160 N.E.2d at 466.
22 Id. at 209, 160 N.E.2d at 465.
23 Denicke v. Anglo California Nat. Bank, 141 F.2d 285 (9th Cir.), cert, denied, 323

U.S. 739 (1944) ; Whitten v. Dabney, 171 Cal. 621, 154 Pac. 312 (1915).
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cation of a stockholder who sells out after the initiation of a derivative suit

should not apply to a director who loses his status as director.

One reason adduced by this court is based on the logic that there is a vast

difference between a stockholder who voluntarily abandons his relationship to

the corporation and a director who is thwarted in his attempt to correct an

unseemly condition in the directorate by being deprived of his status.24
A second reason which the court used for not disqualifying the director is

based upon its view of the real difference between a stockholder and a director

when they sue the corporation. "In a very real sense, in modern theory, the
standing of the shareholder is based on the fact that, when he sues derivatively,
he is defending his own interests as well as those of the corporation."25 Since

he sues in a proprietary capacity, his motivation is not necessarily based on

a concern for the corporation's rights but rather arises from his own financial
interests. When he disposes of his shares, which generally means a full satis

faction, he has no right to continue the suit for the benefit of his fellow share
holders. That this proprietary interest is paramount where the shareholder is

involved is seen from the New York statutes providing that the shareholder
must occupy that position at the time of the transaction of which he com

plains.26 Further, security-for-litigation expenses must be posted unless the

prospective plaintiff's shares include more than five percent of the outstanding
shares or be worth fifty-thousand dollars.27 In contrast to the proprietary
interest of the shareholder, the director assumes a fiduciary relationship to
the corporation resulting from a new status which arises at the commencement
of the suit.28

Further, the court points out that the rule of automatic disqualification of
a stockholder on the sale of his shares is but one of the rules which the
courts have worked out in order to preserve this form of action and yet to
curb some of its abuses.29 As an example of this development, the instant
court refers to Clarke v. Greenberg30 to point out the efforts of the courts to
control a stockholder's suit. In that case, after suit was properly commenced
by a stockholders' group, there was a quick settlement in which the shares of
the plaintiffs were bought by the corporation at a price far in excess of their
market value. Equity, at the instance of the remaining shareholders, imposed
a trust on the funds received to be held for the benefit of the remaining
shareholders not involved in the suit.
It seems unfortunate that the court would stress the proprietary interests

of a stockholder in order to differentiate him from a director in so far as the
24 6 N.Y.2d at 210, 160 NJS.2d at 467.
25 Id. at 211, 160 N.E.2d at 466-67.
26 N.Y. Gen. Corp. Law � 61.
27 N.Y. Gen. Corp. Law � 61-b.
28 6 N.Y.2d at 212, 160 N.E.2d at 467.
2� Ibid.
30 296 N.Y. 146, 71 N.E.2d 443 (1947).
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rule of automatic disqualification is concerned. The court might have shown
that the fiduciary duty of a shareholder is not as great as that of a director,
and that he represents the other shareholders in a derivative suit in a limited
way only. It is submitted that the court's additional reasoning was not

necessary to dispose of the defendants' argument that automatic disqualification
follows either happening since there is sufficient difference between voluntarily
abandoning the ownership in a corporation and involuntarily abandoning the
protection of the corporation.

JEROME F. WATERMAN

SALES�Privity of Contract Is Not Necessary in an Action Predicated
on Breach of an Implied Warranty of Merchantable Quality
Irrespective of the Nature of Either the Product or the Injury.
Spence v. Three Rivers Builders & Masonry Supply, Inc., 353 Mich. 120,
90 N.W.2d 873 (1958).

Appellant, the owner of several year-round lakeside cottages, purchased
certain cinder blocks from an independent contractor who had previously
purchased them from defendant manufacturer. Appellant instituted the present
action when the cinder blocks began to disintegrate shortly after a new cottage
had been constructed. The structural soundness of the cottage was impaired,
and its appearance was marred irreparably. The bases of this action for prop
erty damage were breaches of both an express warranty and an implied war

ranty of merchantable quality. The trial court found that there was no express
warranty, but that there had been a breach of the implied warranty. As a

matter of course, recovery was denied because of lack of privity of contract
between plaintiff and defendant manufacturer. On appeal to the Supreme
Court of Michigan, appellant contended that the action could be maintained
despite any lack of privity. Held, privity of contract is not necessary in an

action predicated on breach of an implied warranty of merchantable quality
irrespective of the nature of either the product or the injury.1
The inflexible demand for privity of contract in sales actions predicated on

negligence and/or breach of warranty, express or implied, may well have been

practical and sensible in the days when the manufacturer normally dealt di

rectly with the consumer. It was then that mere dictum in Winterbottom v.

Wright,2 which did not even involve a manufacturer, gave birth to the theory
of nonliability in the absence of privity. The privity requirement, however,
has become unrealistic and not infrequently unjust.3 Inroads under the guise

1 Spence v. Three Rivers Builders & Masonry Supply, Inc., 353 Mich. 120, 90 N.W.2d

873 (1958).
2 10 M. & W. 109, 152 Eng. Rep. 402 (Ex. 1842).
3 Baxter v. Ford Motor Co., 168 Wash. 456, 462, 12 P.2d 409, 412 (1932) ; see Jeanblanc,

Manufacturers' Liability to Persons Other Than Their Immediate Vendees, 24 Va. L. Rev.
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of exceptions have been made which illustrate the dissatisfaction of the courts

with the general rule. Recovery has been allowed in the absence of privity
where food products,4 other substances intended for human use and consump

tion,5 and dangerous instrumentalities6 have been involved. The courts some

times rationalize this deviation from the general rule by predicating recovery
on negligence,7 the third-party beneficiary rule,8 implied warranty of whole-

someness,9 or representation of fact inducing a bargain.10
No matter what legal tools the courts may use, it is clear that their primary

concern is with chipping away an artificial concept.11 According to the instant

court, these evasions have been but "occasional flashes of legal heat lightning
rather than any genuine attempt to clear the troubled atmosphere."12 The

importance of the instant case is that no new and subtle exception has been
fashioned by the court. The court finds "no reason in logic or sound law why
recovery in these situations should be confined to injuries to persons and not

to property, or allowed in food and related cases and denied in all others."13
Without employing casuistical argument, Spence has discarded nonliability in
the absence of privity because it is no longer a just rule of law.
The question clearly before the court in the instant case was whether the

134 (1937) ; Prosser, The Implied Warranty of Merchantable Quality, 27 Minn. L. Rev.
117 (1943). See generally 2 Williston, Contracts � 378A (3d ed. 1959).
* E.g., Ketterer v. Armour & Co., 200 Fed. 322 (S.D.N.Y. 1912) (infected pork product) ;

Hertzler v. Manshum, 228 Mich. 416, 200 N.W. 155 (1924) (poisoned flour).
5 E.g., Graham v. Bottenfield's, Inc., 176 Kan. 68, 269 P.2d 413 (1954) (hair dye) ;

Rogers v. Toni Home Permanent Co., 167 Ohio St. 244, 147 N.E.2d 612 (1958)
(cosmetics) .

6 E.g., Ebers v. General Chem. Co., 310 Mich. 261, 17 N.W.2d 176 (1945) (insecticide) ;
MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916) (defective auto
mobile wheel).

7 E.g., Hertzler v. Manshum, 228 Mich. 416, 200 N.W. 155 (1924) (poisoned flour) ;
Tri City Fur Foods, Inc. v. Ammermen, 7 Wis. 2d 149, 96 N.W.2d 495 (1959) (con
taminated horse meat for mink). See generally Annot., 164 A.L.R. 569 (1946).

8 E.g., Glanzer v. Shepard, 233 N.Y. 236, 135 N.E. 275 (1922) (giving incorrect weight
of beans) ; Parish v. Great Atl. & Pac. Tea Co., 13 Misc. 2d 33, 177 N.Y.S.2d 7 (N.Y.
Munic. Ct. 1958) (worms in jam jar; action against retailer on behalf of infants).
9 E.g., Cushing v. Rodman, 65 App. D.C. 258, 82 F.2d 864 (1936) (pebble in roll) ;

Greenberg v. Lorenz, 14 Misc. 2d 279, 178 N.Y.S.2d 404 (N.Y. City Ct. 1957), aff'd, 12
Misc. 2d 883, 178 N.Y.S.2d 407 (Sup. Ct. 1958), modified per curiam, 7 App. Div. 2d
968, 183 N.Y.S.2d 46 (1959), motion for leave to reargue denied and motion for leave
to appeal granted mem., 8 App. Div. 2d 609, 185 N.Y.S.2d 740 (1959).

10 E.g., Markovich v. McKesson & Robbins, Inc., 106 Ohio App. 265, 149 N.E.2d 181
(1958). See generally 1 Harper & James, Torts �� 28.1S-.16 (1956); 1 Williston, Sales
� 244 (rev. ed. 1948).

11 Parish v. Great Atl. & Pac. Tea Co., 13 Misc. 2d 33, 41, 177 N.Y.S.2d 7, 16 (NYMunic. Ct. 1958).
' '

12 353 Mich, at 128, 90 N.W.2d at 877.
13 Id. at 130, 90 N.W.2d at 878.
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absence of privity should, as a matter of law, bar recovery in an action on an

implied warranty when there has been no showing of negligence. Although
none of the cases cited by the court were directly in point,14 these cases are
indicative of what must ultimately occur, viz., the abandonment of the general
rule. Despite the absence of any supporting precedent, the court states, "Either
lack of privity should always be a defense in these cases, or it should never
be."15
The advantage of an action for breach of warranty is that it demands less

in the way of proof than an action for negligence. In the former it is necessary
to prove only a warranty and the breach thereof. On the other hand, an action
for negligence demands a showing of duty, a breach thereof, damage as a result
of the breach, and a showing of proximate cause.

It may be thought that the warranty of merchantable quality is of a nebulous
character and seldom to be profitably applied. However, this warranty has
a force all its own and is more often appropriate than the warranty of fitness
for purpose. Unlike the latter, to come within the pale of the warranty of
merchantable quality, there is no need to make known the particular purpose
for which one is buying, nor is it necessary to rely on the seller's skill or

judgment.16 Further, one is not deprived of the advantages of a warranty of
merchantable quality if a product is bought under its patent or other trade
name as would be true with the warranty of fitness for purpose.17 Prosser notes:

The implied warranty of merchantable quality is the most powerful weapon at
the buyer's command. It has lain under the double shadow of the ancient tort
origin of warranty, with its emphasis upon misrepresentation of a fact which
the seller purports to know, and of the companion warranty of fitness for the
particular purpose. Both have led many courts, in the past, to insist upon some

reliance upon the seller's skill, or judgment, or supposed information. The
warranty of merchantable quality does not rest, and from the beginning did
not rest, upon any such basis. It is a matter of contract, of interpretation of
the language used in the light of the fact that the seller is a dealer, and dealers
deal in merchantable goods.18
An analysis of the implied warranty of merchantable quality illustrates the

far-reaching effects of the instant case. This warranty is defeated only by
i* Carter v. Yardley & Co., 319 Mass. 92, 64 N.E.2d 693 (1946) (tort action for

negligence) ; Ebers v. General Chem. Co., 310 Mich. 261, 17 N.W.2d 176 (1945) (negligence,
dangerous instrumentality) ; Bosch v. Damm, 296 Mich. 522, 296 N.W. 669 (1941) (negli
gence action) ; Smolenski v. Libby, McNeill & Libby, 280 Mich. 329, 273 N.W. 587

(1937) (food) ; Hertzler v. Manshum, 228 Mich. 416, 200 N.W. 155 (1924) (negligence,
poisonous food) ; MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916)
(negligence) .

15 353 Mich, at 129, 90 N.W.2d at 878.
!6 Uniform Sales Act � 15(1).
17 Uniform Sales Act � 15(4).
18 Prosser, The Implied Warranty of Merchantable Quality, 27 Minn. L. Rev. 117,

168 (1943).
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circumstances or words amounting to an express or implied disclaimer. Absent
such disclaimer, the implied warranty of merchantable quality is normally
present with every sale, and in the light of the Spence case, the ultimate con

sumer will now be protected to an extent hitherto unknown. Where the absence
of privity of contract heretofore precluded recovery, the ultimate consumer

may now seek redress by an action predicated on the breach of this warranty.
Allowing recovery despite a lack of privity in actions based on negligence

and/or breach of an implied warranty of merchantable quality, irrespective of
whether the injury is personal or to property, and irrespective of whether the

product is food or not, is to lessen the emphasis on caveat emptor in favor of
caveat venditor. In an age of mass production, mass advertising, and a massive

economy, this is where the emphasis should be. As stated in Parish v. Great
Atl. & Pac. Tea Co.:

The manufacturer's goal, in marketing a product, is the ultimate consumer.

From the very moment the manufacturer puts the product on the market, he
makes a tacit representation through his distributors aimed squarely at "Joe
Doakes", the man on the street .... The warranty and representation is
not made only to the dealer and does not stop there. ... It continues from the
time of marketing until the process of reaching the ultimate consumer through
merchandising channels is attained, the retailer merely acting as a conduit.19

Manufacturers should be on notice that responsibility and profitable enter

prise cannot be separated, that the law demands a realistic and faithful repre
sentation of products, and that goods are all they are held out to be. Courts,
hesitant to overcome the weight of precedent, may and should come to see the
rationale for declaring the abolition of the privity of contract requirement in
sales actions based on negligence and/or breach of warranty, irrespective of
the nature of the product or the injury. "[T]he whole dreary legal apparatus
and rhetoric so long employed in these situations to narrow or prevent any
recovery at all"20 has been relegated to the history books by a respected court.
It is to be hoped and anticipated that future litigation will similarly terminate
with results of a just and equitable nature.

JOHN G. MCGOLDRICK

13 Misc. 2d 33, 62, 177 N.Y.S.2d 7, 36 (N.Y. Munic. Ct. 1958).
353 Mich, at 127, 90 N.W.2d at 877.
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TRIAL BY AGENCY. By E. Barrett Prettyman. Virginia Law Review Association,

Charlottesville, 1959. Pp. xii, 60. $2.00.

Judge Prettyman will deservedly receive the thanks of the bar as
well as those of the students at the University of Virginia who had the
privilege of hearing these three lectures on American administrative law.
Such a sharply defined exposition of trial technique could not come from
anyone but an experienced hand not only with years of familiarity with
the field but also with an accumulation of scholarly research on the
subject.
Probably no one conceives of an agency such as the Interstate Com

merce Commission, the Securities and Exchange Commission, or the
Federal Communications Commission as purely administrative bodies in
the sense of the Federal Bureau of Investigation or the Weather Bureau.
As the author points out, Congress cannot "formulate detailed rules"
for the operation of the first group. The agency's rules need to be only
within congressional standards for delegation�a relatively simple matter.

The difficulties arise in administrative trials chiefly from the necessity of
determining whether the petitioner or applicant before the agency has
met the requirements for the license, the privilege, or the rate it seeks.
This requires hearings. It is the "administration of law" that Judge
Prettyman calls "the most important category of law current in our

land."1

Perhaps he is correct. At any rate, hearings before the commissions

require the same careful preparation as the most complicated contro

versies in other fields. All lawyers, from the neophyte to the most skilled

practitioner, will find in this book useful suggestions for trial that will
make the record comprehensible and more likely to support sound
contentions before the agency or on appeal. The suggestions are simple
but so rarely carried out by practitioners before the various agencies.
This is a practical lecture on handling complicated cases by an expert
who was chairman of a committee of the Judicial Conference of the

United States on Procedure in Antitrust and Other Protracted Cases
and in 1955 was chairman of the President's Conference on Administra
tive Procedure.2
Trial By Agency is also a timely book. It deals with administration

1 Prettyman, Trial By Agency 6 (1959).
2 See also A.B.A. Section of Antitrust Law, Report of the Committee on Practice and

Procedure in the Trial of Antitrust Cases (May 1954).
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as it is, and, more important still, as it should be. It follows closely
upon the issuance of the encouraging Second Annual Report of the
Office of Administrative Procedure in the Department of Justice. This
Office was set up following the Final Report of President Eisenhower's
Conference on Administrative Procedure. The timeliness of this work
is evident also when one considers other recent events in this area of
the law such as former CAB Commissioner Hector's suggestion to the
White House of September 1959, concerning the problems of the Inde

pendent Regulatory Commissions and the pendency in the Eighty-Sixth
Congress of S. 600 which would among other things establish an Office
of Federal Administrative Practice. Judge Prettyman will help solve
the problems connected with the separation of the judicial powers of
an agency from the purely administrative.3
Whether an agency should have judicial power to interpret and apply

its own rules and law is a timely, interesting and provocative topic and
to deal with the question clearly and concisely is quite a successful
achievement. The book meets that standard.

Stanley Reed*

STAR WORMWOOD. By Curtis Bok. Alfred A. Knopf, New York, 19S9. Pp. vii,
228. $3.95.

Curtis Bok has achieved what many authors have tried without suc
cess. He has written a gripping account of a crime and the resulting
trial which is of interest to both laymen and lawyers and has brought
home a social problem of great significance to civilization in general.
Any lawyer who has tried a criminal case can read in this account the

advantages held by the state over an indigent defendant. Star Worm
wood will be quoted and discussed wherever the subject of capital punish
ment is debated. This true story of a crime serves to expose all of the
hidden circumstances in the defendant's early life as well as his experi
ences and mental processes while confined in the death house awaiting
society's "last merciful act"�-his execution.
There are those who will read the book and describe it as another

attempt to be soft on crime, to discredit our penal system, and to render
it impotent by removing the necessary teeth. However, to the thoughtfulindividual who is interested in improving the processes of our criminal
system in order that it perform its function of rehabilitation in addition

3 See Commission on Organization of the Executive Branch of the Government Reporton Legal Services and Procedure, Recommendation 37, 61, 63 (1955).* Associate Justice, United States Supreme Court (retired).



612 The Georgetown Law Journal [Vol. 48
to its punitive aspects, it will serve to present a challenge. For as the
author aptly states, the purpose of this book is :

[T]o protest against a criminal and penal system that is founded on vengeance.
Punishment as a concept is the bad thing, and capital punishment is only the
most dramatic form of punishment. The penology of the future is treatment,
not to fit the crime but to fit the prisoner. Someday we will look back upon
our criminal and penal process with the same horrified wonder as we now look
back upon the Spanish Inquisition.1
The book is excellent reading and is well organized. Its rather unusual

division provides a discussion of each phase�the crime, the trial, and
the execution�with each subject followed by a comment on the fore
going. The final comment is a powerful indictment of capital punishment
through a factual analysis of its history and its failures.
It seems as if one is given the opportunity of being the defendant,

Roger Haike, himself. The death of his improvident father, a lawyer,
was followed by the desertion of his mother. An aunt, who barely could
support herself in those depression years, raised the boy until she died
shortly after his graduation from high school. Her death left him one

of the wanderers of the street of which there were so many during that

period. Shifting for himself, eating what he could secure through a

variety of methods, unable to find work, he became more animal than
human. After not eating for three days, he secured a temporary job
and while performing the forbidden act of roasting a rabbit over the
furnace coals that he was tending, he was discovered by a young girl.
The girl's threat to expose his presumed wrongful act filled him with

the terrifying fear that he would lose his newly found security. In the

process of trying to still her outcries, he accidentally killed her.
The trial in an aroused community where it was virtually impossible

to select an objective jury very graphically presents the unequal struggle
between an ambitious, able prosecutor armed with all the tools of his
office and the court-appointed counsel serving without funds for investi

gation and the other means necessary to prepare and present a thorough
case. Though defense counsel does a workmanlike job, the inequality in

the courtroom merely defers the inevitable. The subsequent appeal and
other steps that are taken are automatic and lack conviction.
Star Wormwood is a credit to the author. It is a deep, humane and

significant probing of the human mind and an exposure of the short

comings of our penal system.
Michael V. DiSalle*

1 Bok, Star Wormwood SO (1959).
* Governor of Ohio.
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A TREATISE ON THE LAW OF CONTRACTS. By Samuel Williston. Third

Edition by Walter H. E. Jaeger.1 Volume Two. Baker, Voorhis & Co., Mount
Kisco, New York, 1959. Pp. xv, 1095. $20.00.

The second volume of Dr. Walter Jaeger's revision (third edition) of

Williston on Contracts is now with us, and once again our "great expecta
tions" are fulfilled. The treatment found in Volume Two is in keeping
with the scholarship of the first volume and previous editions. In addi

tion, this volume brings to the practicing bar an instrument which re

flects the best of the modern as well as of the past viewpoints in the field
of contractual arrangements.
Professor Williston's great work was completed in 1919. Between the

time of the completion of the first edition and the first revision, which
occurred in 1936-1938, Williston's opus on contracts achieved general
acceptance. Certainly it was the principal tool in the shaping of the
Restatement of the Law of Contracts.2 Its impact in the law schools
and therefore in the practice of law has been incalculable. It is reflected
in countless judicial utterances. I confidently predict that similar effects
will flow from the present revision.
The first volume of the current series was released in 195 7.3 It proved

to be in the Williston tradition. The present volume, which appeared
only recently, emphasizes the author-editor's dominant purpose�to

achieve a research tool of the greatest possible utility to the practicing
attorney. This emphasis becomes more apparent when one compares the
sections of the new volume with the corresponding sections in the second
edition.
An illustration of Dr. Jaeger's approach appears in sections 318 and

319.4 In the original and first revision this material was, in part, rele
gated to footnotes in the introductory section of Chapter 13 on "Joint
Duties and Rights Under Contract."5 The purpose of the present modi
fications is plain and the plan is obvious. The author-editor has not
hesitated to reject the parts of the text of the earlier editions which
have become outmoded or impractical, and at the same time he reaffirms
that which is still vital.
The seemingly more practical new sections present a definitive state

ment of an increasingly popular form of enterprise�the joint venture.
1 Professor of Law, Georgetown University Law Center.
2 Restatement, Contracts (1932).
3 1 Williston, A Treatise on the Law of Contracts (3d ed. Jaeger 1957).
4 2 Williston, A Treatise on the Law of Contracts (3d ed. Jaeger 1959).
6 2 Williston, A Treatise on the Law of Contracts � 316 (1920) ; 2 Williston, A Treatise

on the Law of Contracts � 316 (2d ed. Williston & Thompson 1936).
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The practical utility of the sections on joint ventures becomes apparent
in an examination of the case authority cited in the newly developed
sections. Many of the names of industrial giants familiar to the Ameri
can public appear in these sections. This is an indication of their ap
proval and use of this type of enterprise. As the author suggests, the
joint venture is a convenient means for providing the great concentra
tions of economic resources, knowledge and skill that are vital for large
scale research, development and exploitation. Increased use of this form
of enterprise undoubtedly will give rise to more litigation in this area.

Those needing a thorough treatment of the subject will not be at a loss
for source material.

Significant modifications appear in the section entitled "Recovery by
Undetermined Beneficiary on Warranty."6 There the author, in attack
ing the common-law requirement of privity in an action for breach of

warranty, suggests that the third-party beneficiary theory should apply
in such actions. His reasoning will give valuable assistance to those
confronted with the problem.
Interesting and timely is the development of the section devoted to

collective labor agreements7 and the introduction of a section on coopera
tive marketing agreements.8 In the former section, a right is recognized
on the part of the individual employee to maintain an action against the
employer to secure the benefits of a collective-bargaining agreement
between a labor organization and the employer. The right to recover

thereon is characterized as the modern American rule, and the employee
is designated as a "labor beneficiary." This development is rather recent
in origin but seems to be now quite generally accepted. The author has

provided the bench and bar with the tool needed to resolve many prob
lems which will arise in the future in this area.

The technical improvements initiated in Volume One of the current

revision are retained. As has been noted in an earlier review, the text is

easier to read.9 Short sentences and paragraphs contribute to effect a

crisp style. The footnotes are so handled that the reader can tell whether

they are pertinent to his problem�an important time saver to the gen
eral practitioner. The volume also contains a valuable summary of

statutory modifications.10
The second volume also contains a treatment of the capacity of

� 2 Williston, op. cit. supra note 3, at � 378A.
7 Id. at � 379A.
8 Id. at � 379B.
9 Seitz, Book Review, 56 Mich. L. Rev. 676, 677 (1958).
10 2 Williston, op. cit. supra note 3, at �� 230, 268, 312A, 336A, 344A.
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parties.11 This aspect of contract law is of vital importance. One may

anticipate that the current studies concerning the capacity of the men

tally ill will raise important problems for the future in this field. I refer,
for example, particularly to cases of "out-patients" who deal com

mercially with third parties who are not aware of their condition.
Dr. Jaeger's latest volume of his revision of Williston on Contracts

incorporates that which is valuable from the past with that which

permits one to explore the "new frontiers" of the law of contracts. It is
a valuable addition to the library of the legal technician or academician.

Collins J. Seitz*

ON LAW AND JUSTICE. By Alf Ross. University of California Press, Berkeley,
1959. Pp. xi, 383. $6.00.

Professor Ross' new book, published in 1958 by Stevens in London,
and now republished by the University of California Press, is a plea for
what he calls a "realistic interpretation of law, that is, an interpretation
in accordance with the principles of an empirical philosophy."1 As he

puts it:
The leading idea of this work is to carry, in the field of law, the empirical
principles to their ultimate conclusions. . . . [T]he study of law must follow the
traditional patterns of observation and verification which animate all modern
empirical science; and the analytical demand that the fundamental legal notions
must be interpreted as conceptions of social reality, the behaviour of man in

society, and as nothing else.2

The last phrase, "and as nothing else," is designed to exclude the
natural law from jurisprudence or "the philosophy of law." He says, "I
reject the idea of an a priori principle of justice as a guide for legisla
tion .... There are, in my opinion, no definite principles determining
the province of jurisprudence-�no inner criteria that determine where
the doctrinal study of law ends and jurisprudence begins."3
As to the natural law he says, "[W]hat goes by this name is merely

metaphysical speculation without scientific justification."4 Hence, it
must be excluded in the evaluation or criticism of law.5 The "nature"

11 Id. at �� 222-48.
* Chancellor, Court of Chancery, State of Delaware.

1 Ross, On Law and Justice ix (1959).
2 Ibid.
3 Id. at ix-x.
4 Id. at 25.
5 Id. at 25-27.
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of law is therefore uninteresting to Ross. "What more could possibly
be said . . . about the phenomena of nature beyond what emerges from
the various natural sciences?"6 And so the "nature" of law is simply the
totality of laws in effect; it is a matter for lawyers only. As, according
to Ross, the nature of natural phenomena is a matter for the scientists
alone, in the same way all nonscientists are to be excluded from specula
tions on the nature of law. As he says:
The unending philosophical discussions concerning the "nature" of law are based
on the assumption that the law derives its specific "validity" from an a priori
idea, and that the definition of law is therefore decisive in determining whether
a given normative order can lay claim to the "title of honour" of law. If one

abandons these metaphysical presuppositions and the emotional attitudes
involved in them, the problem of definition loses interest.7

Again, "[Scientifically contemplated, that is to say, when the word
'law' is freed of its emotional load, no particular interest attaches to the

way in which the concept 'law' or 'legal system' is defined."8
After referring to "the arbitrariness and emptiness of metaphysical

speculation,"9 Ross states:

Strictly speaking, metaphysical assertions do not admit of being disproved,
precisely because they disport themselves beyond the reach of verification. . . .

[T]he most effective way to vanquish metaphysics in law is simply to create

a scientific theory of law whose self-sufficiency will push metaphysical specula
tions into oblivion along with the other myths and legends of the childhood of
civilisation.10

Enough has been quoted to show Professor Ross' fierce hatred of what
he calls "metaphysics" (apparently in his view a synonym for the natural

law) and his espousal of a "scientific" approach to the theory of law.
The difficulty with the latter is that, disclaiming any interest in the
"nature" of law, the author never makes clear just what part science

plays in its philosophy. One gathers that "doctrinal" law, his phrase for

the law "as is," should not come into being except as the result of a

"scientific" examination of the facts deemed adequate to require it. This

is itself part of natural-law doctrine, that laws, like William of Occam's

entities, are not to be multiplied without cause. Aside from this point,
a truism admitted by all, Ross fails to make clear his theory of the rela

tionship of science to the philosophy of the law.

� Id. at 6.
7 Id. at 31. And yet he states, "[T]he problem of the concept or nature of law is

undoubtedly one of the principal problems of jurisprudence." Id. at 5.

8 Id. at 59.
9 Id. at 258.
�> Ibid.
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This book, purportedly "scientific" from cover to cover, is filled with

the modern and quite unscientific disparagement of many respectable
ideas and institutions without proof, or even discussion, of their in

validity. Mention has already been made of his contempt for meta

physics, which makes us wonder if he knows what metaphysics is. The

contempt of a worker for his tools, or of a man for the ground he walks

on, is possibly valid as a personal idiosyncrasy or the exaggeration of a

personal protest. However, it should not be taken seriously in the world
of ideas; it is what Bernard Shaw used to call "mistaking your private
prejudices for a national movement." Thus, Ross states: "[T]he con

trast between the philosophy of natural law and a realistic theory of law
on a sociological foundation is not a contrast between scientific theories,
but between an approach to life compounded of magic, religion and meta

physics and one that is scientific."11
The suggestion that the natural law is a compound of "magic, religion

and metaphysics" might be valid as a slur on some completely discredited
"scientific truth" (such as the Ptolemaic theory of the movement of
the heavenly bodies), but quite obviously it has no place in a serious
work. Particularly is this so in the face of Ross' repeated concessions
of the vitality of natural-law theories.12
Again, he says that the doctrine of natural law has always essentially

remained the same, and somehow this is made a point against it:
Its leading feature is a manner of thought, which in all its phases�magical,
religious and philosophical-metaphysical�is radically different from the scien
tific approach. . . . The fundamental factor in all manifestations of this line of
thought is a fear of existence and powers which dominate man, and the need
to seek refuge in something absolute�something that is above all change and
can offer peace and security.
Such an attitude to fife is typically infantile. The history of science is the

history of the liberation of the human spirit from these heavy bonds of fear.
But it is a process that is not yet finished. Whereas the scientific view of life
has gained mastery concerning the view of nature, yet on questions of social
life, morality, and law we remain stranded in a persistent infantilism. The
philosophy of natural law is one of its products.13
The above quotation contains a melange of very dubious assumptions.

The author offers no proof that a religious and philosophical approach
to the philosophy of the law is inferior to the scientific approach, what
ever that may be, for Ross nowhere makes it clear. Even more debatable
is his idea that the mainspring of religious thought is the "fear of exist-

11 Id. at 227.
12 Id. at 242-57.
13 Id. at 227-28.
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ence" or "powers that dominate man." The jargon of Freud and the
Golden Bough is today taken with a grain of salt by serious students;
pronunciamentos of this sort are hardly a foundation for the destruction
of the natural law. Nor is it self-evident, as Ross assumes, that religious
fear is a form of infantilism. "The fear of the Lord is the beginning of
wisdom" says that quaint old book, the Bible. Aside from this, the proofs
of the natural law are not at all based on religious fear�unless all reli
gion is based on fear, and infantile fear at that, as Ross appears to think.
Ross' statement that the philosophy of the natural law is a product of
persistent infantilism might belong as the last sentence in a massive
refutation; it is mere verbal abuse where no proof is tendered.
The difficulty with Ross' work is illustrated by the above quotations.

Although Ross seems to think he is a scientist, the book is not at all
"scientific" in its design or content. The essence of science, as Ross
uses the word, is to set forth the facts and let the facts win the argument.
But Ross does not set forth the facts. He sets forth a series of assump
tions, the principal one being the Olympian supremacy of "science"

(whatever that may be) in an inquest into what is law and justice, i.e.,
in an analysis of ideas. Science may produce the facts for such a process,
but certainly it is not the operation itself which is in the human mind.
The vagueness of the function of "science" in Professor Ross' investiga
tion is one of the persistent defects in his book.
The author is utterly unrealistic in some of his viewpoints. Thus, he

says: "A national law system, considered as a valid system of norms, can

accordingly be defined as the norms which actually are operative in the
mind of the judge, because they are felt by him to be socially binding
and therefore obeyed."14
This is one of Ross' emphatic theories that statute law, particularly

the criminal law, is not addressed to the individual but to the judge on

the bench. "A norm of competence is thus an indirectly expressed norm

of conduct." He gives the example of section 62 of the Negotiable
Instruments Law, which "apparently prescribes how a person who has

accepted a bill shall behave." However, Ross says:

Section 62 is at the same time a directive to the courts as to how in a case under
this rule they are to exercise their authority. Obviously, this alone is of interest
to the jurist. If it must be assumed of any statutory provision that it does not

contain a directive to the courts it can be regarded only as a moral-ideological
pronouncement without legal relevance. Conversely, if it is established that a

provision does contain a directive to the courts, then there is no need to give the
private individual any further instructions as to his conduct. These are two sides

" id. at 35.
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of the same matter. The instruction to the private individual is implicit in the

fact that he knows what reactions on the part of the courts he can expect in

given conditions. If he wants to avoid these reactions, this knowledge consti

tutes a challenge to him to arrange his conduct accordingly.15

The notion that laws are addressed to the courts and not to the indi

viduals to be bound by them and that the man in the street infers their

binding effect by indirection, first thinking of the courts and then of the
law and then of himself, is characteristic of the pretentious unrealism
of much of this book. American statutes are written that "he who runs

may read and he who reads may run." They are quite obviously ad

dressed to the individual; indeed, due process requirements compel this,
for due process presupposes notice.16 If statutes were mere letters from
the legislature to the judiciary they would have no binding effect on the
citizen. He could reasonably claim he was outside the channels of com
munication and had no duty to find out what the legislature was telling
the courts. In this way the law would be drained of its legal and moral

binding effect,17 a factor bulking large in natural-law doctrines. The

very foundation of the maxim "ignorance of the law excuses no one" is
the obvious fact that the citizen is morally and legally bound to ascertain
his obligations as fixed by the legislature. The courts are merely enforce
ment agencies which consult the laws to ascertain their own duties and
obligations. The unreality of Professor Ross' theory is illustrated by his
statement: "The provisions of the criminal law are drafted in this way.
They say nothing about citizens being forbidden to commit homicide,
but merely indicate to the judge what his judgment shall be in such a

case."18
It is surprising to find Professor Ross claiming that criminal statutes

are mere behests to the judge. Most statutory crimes are created by the
formula, "whoever does so and so . . . shall be punished so and so."19

15 Id. at 33.
16 This is a settled principle of American constitutional law. See Champlin Ref. Co. v.

Corporation Comm'n, 286 U.S. 210, 243 (1932); Smith v. Cahoon, 283 U.S. 553, 564
(1931) ; Cline v. Frink Dairy Co., 274 U.S. 445, 454 (1927) ; Connally v. General Constr.
Co., 269 U.S. 385, 391 (1926) ; Small Co. v. American Sugar Ref. Co., 267 U.S. 233, 238-39
(1924); United States v. Cohen Grocery Co., 255 U.S. 81, 89 (1921).

17 Ross' theory is reminiscent of Holmes' supposedly clever doctrine that the only
binding force of a contract is the liability for damages for breach. Holmes, Collected Legal
Papers 175 (1921).

18 Ross, On Law and Justice at 33.
19 E.g., 18 U.S.C. �� 81, 111, 152, 222 (1958). The conspiracy statute commences, "If

two or more persons conspire . . . each shall be fined ... or imprisoned ... or both." 18
U-S.C. � 371 (1958). The homicide statute reads, "Whoever is guilty of murder in the



620 The Georgetown Law Journal [Vol. 48

They are clear warnings to the citizen that if he does thus and so he will
be punished. The legislative history of a penal statute shows an inquiry
into whether certain people are doing certain acts and whether such acts
are detrimental to the public good. If they are, then the legislature will
provide that one who commits such acts shall be subject to a penalty.
This is what a penal statute amounts to. It would be very peculiar
indeed for a legislature to conclude such an investigation with nothing
more than an advisory to a judge, plus an assumption that the citizen
would somewhow find out about it and govern himself accordingly. The
common sense of it is that a penal statute constitutes a legislative finding
of fact that certain acts are harmful and hence are forbidden; the statute
is intended to apply directly, and not at second or third hand, to the man

who contemplates committing such acts. The opposite view seems

utterly unrealistic.20
A persistent defect in the book is the author's unbelievably abstract

language. Although he pays tribute to Kelsen, who initiated him in

jurisprudence,21 his writing has none of Kelsen's clarity. Philosophy
has its modes of expression; there is even the "lordly obscurity" of St.
Thomas Aquinas. However, in Ross' case, the simplest ideas are trans

lated into his own peculiar and involved phraseology, which leans always
to the abstract and opaque. Thus, he divides the study of law into two
main branches, the law in action which is called the sociology of the law
and the "norms of law" which is called the doctrinal study of law. "The
doctrinal study of law directs its attention to the abstract idea content of

directives, and ignores the realities of the law in action."22 The simple
idea behind this is that law can be discussed from the viewpoint of what
it is and what it does. In other places Ross has repudiated an internal

content; seemingly for him what the law does, or tries to do, is what
it is.23
Professor Ross' work is filled with statements such as, "Any enact-

first degree, shall surfer death . . . ." 18 U.S.C. � 1111 (1958). State codes follow the same

formula. E.g., Va. Code Ann. �� 4-18 to -25, 4-48, 4-51 (1950). Sometimes the prohibition
is direct as, "No person shall keep any gaming table." Md. Code Ann., art. 27 � 237 (1957).
This is a common formula ; no mention is made of the court.

20 The author seems to set great store by his theory and continually harps on it.

Ross, On Law and Justice at 33-35, 52, 158, 208. However, Ross, though stating repeatedly
that "norms of conduct are directives to the judge," states elsewhere that "the law is not

written in order to impart theoretical truths, but to direct people�judges and private
citizens alike�to act in a certain and desired manner." Id. at 208 and 8.
21 Id. at x.

22 Id. at 19.
23 Id. at 29-40, 52-64.
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ment acquires its authority from the norms of competence defining the

conditions under which the enactment shall have force of law";24 "a

realistic view does not see right and might as opposites" ; 25 "we . . .

insist that the relationship of the legal norms to force lies in the fact that

they concern the application of force, not that they are upheld by means

of force";26 "the law consists not only of norms of conduct but also of

norms of competence which establish a set of public authorities to lay
down norms of conduct."27 Sentences such as these are the mere husks
of ideas; they must be pierced and stripped to get at the meat. Too

often the meat is a mere commonplace. In such a process it is clear that
all we have learned is the author's vocabulary; it is as if he had trans

lated his ideas into Erse or Choctaw and somehow imagines that he is

adding to human knowledge in so doing. H. L. Mencken has described
this type of writer in an article on Thorstein Veblen, an American econo

mist who made a stir in his day and is now as dead as Arthur Brisbane.
Veblen's ideas, Mencken says, "[I]n the main were quite simple":
What was genuinely remarkable about them was not their novelty, or their
complexity, nor even the fact that a professor should harbor them; it was the
astoundingly grandiose and rococo manner of their statement, the almost un

believable tediousness and flatulence of the gifted headmaster's prose, his unprece
dented talent for saying nothing in an august and heroic manner. ... If one

tunnelled under his great moraines and stalagmites of words, dug down into bis
vast kitchen-midden of discordant and raucous polysyllables, blew up the hard,
thick shell of his almost theological manner, what one found in his discourse was

chiefly a mass of platitudes�the self-evident made horrifying, the obvious in
terms of the staggering.28

This is not to say that Professor Ross' present work is on a parity
with Veblen, but it is in spots perilously close to it. The description of
familiar things in a new language is not in itself a productive activity.
Nor is an individualistic analysis and rearrangement of a field of thought
necessarily of interest�it depends upon whether anything valuable is
revealed in the process. Unfortunately, aside from certain eccentricities
already noted, there is very little that is new in the present work.29 On
the other hand, Ross gives a good description of the history of the natural

24 Id. at 79; a sentence worthy of Gertrude Stein.
25 Id. at 58.
26 Id. at 53.
27 Id. at 59.
28 Mencken, A Mencken Chrestomathy 269 (1949).
29 His debt to Kelsen, particularly to his book General Theory of Law and State

(1945), is very clear.
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law and its present status.30 But even at his best, as in his comments on

behaviorism in the law, he is apt to adopt a Veblen-like approach:
All theories of realism agree in interpreting the vahdity of law in terms of the
social effectiveness of the legal norms. A valid norm differs from a mere draft
statute or a demand for reform because the normative idea content of the valid
norm is active in the legal life of the community�there is a law in action corres

ponding to the law in norms.31

All this means is that a "law" does not become a "law" until the
statute is passed. Again Ross says: "Behaviouristic realism finds the
reality of law in the actions of the courts. A norm is valid if there are

sufficient grounds to assume that it will be accepted by the courts as a

basis for their decisions."32
This is merely Holmes' statement : "The prophecies of what the courts

will do in fact and nothing more pretentious, are what I mean by the
law"33�a cynical doctrine which would destroy all jurisprudence. Legal
criticism will demand a heavy accounting from Holmes, Gray and Jerome
Frank for such extravagances of legal realism.
The difficulty with the book as a whole is that, try as we may, we

never can put our finger on that for which Ross is arguing. We gather he
hates metaphysics (an irrational attitude, like hating the multiplication
table) ; that he despises the natural law and that there is no God but

science. The last seems peculiarly anachronistic today when scientism

as such seems on its way out. The book is a good example of what Sir
Arnold Lunn calls the "fideism" of modern science,34 its tendency to faith

without facts,35 all bottomed on the eternal verity and superiority of

"science." In the large sense the book is well meaning but unmeaning.
It is apparent that an immense amount of hard work has gone into its

30 Ross, On Law and Justice at 29-74.
31 Id. at 70.
82 Id. at 72.
33 Holmes, The Path of the Law, 10 Harv. L. Rev. 457 (1897). In passing it may be

noted that even on the Holmes basis it is not the "prophecies" which constitute the law

but the realized prophecies. Also, what of false prophecies which are taken as true and

followed? Are not the false prophecies de facto restraints? And hence law? The whole

theory is a welter of confusion and not helped at all by John Chipman Gray or Jerome

Frank. Gray, The Nature and Sources of Law 84, 125 (1909); Frank, Law and the

Modern Mind 46 (1930). See also Ross, Towards a Realistic Jurisprudence 59 (1946).
84 Lunn, The Revolt Against Reason 7-8 (1951). See also Lunn, The Flight from

Reason (1931). ,

35 As Whitehead puts it: "Science ... has remained predominantly an anti-rationaUstic

movement, based on a naive faith ... it has never cared to justify its faith or to explain
its meanings." Whitehead, Science and the Modern World 22-23 (1925).
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making�hard work that is largely ineffective because of the author's
uncritical prejudice against almost anything or everything save only
what he dubs "science." This in large part vitiates whatever good exists

in Ross' redescription of the law in his own peculiar terminology. In

the end we are reminded of Etienne Gilson's apt remark that one truth

rightly appreciated is of more value to mankind than whole systems of
the most ingenious errors.

William J. Hughes, Jr.*

IMMIGRATION LAW AND PROCEDURE. By Charles Gordon and Harry N.
Rosenfield. Banks & Company, Albany, 1959. Pp. xxiv, 1180. $25.00.

While immigration policy has occupied the attention of Congress ever

since the founding of the Republic, it was not until 1875 that Congress
passed a restrictive immigration act.1 Prior to 1875 the general policy
of the United States was to encourage immigration. Congressional enact
ments up to that time concerned themselves largely with the improve
ment of transportation conditions on vessels bringing aliens to the
United States. Attempts by various states to control the influx of aliens
into their borders were uniformly held unconstitutional as an invasion
of the exclusive federal power to regulate foreign commerce.2 After 1875
the United States imposed, with each successive enactment, more and
more restrictions on the quality of immigrants admissible to the country;
and in 1921 Congress began to limit the number of aliens through the
inauguration of a quota system.3
Attempts to codify the immigration laws in 1891,4 1903,5 1907,6 19 17,7

and 1952s have contributed little to their simplification. The laws remain
detailed and complex. The impact of the immigration laws on all the

* Professor of Law, Georgetown University Law Center.

1 Act of March 3, 1875, ch. 141, 18 Stat. 477. There was, of course, the Alien Act of
1798 authorizing the President to deport any alien in the United States he considered
dangerous or undesirable; this unpopular act was allowed to expire at the end of its two-
year term. Act of June 25, 1798, ch. 58, 1 Stat. 570.

2 The Passenger Cases, 48 U.S. (7 How.) 283 (1849) ; Henderson v. Mayor, 92 U.S.
259 (1875).

3 Gordon & Rosenfield, Immigration Law and Procedure 6-11 (1959).
4 Act of March 3, 1891, ch. 551, � 7, 26 Stat. 1084.
5 Act of March 3, 1903, ch. 1012, 32 Stat. 1213.
6 Act of Feb. 20, 1907, ch. 1134, 34 Stat. 898.
7 Act of Feb. 5, 1917, ch. 29, 39 Stat. 874.
8 Immigration and Nationality Act (McCarran-Walter Act), 66 Stat. 163 (1952), 8 U.S.C.

1101 (1958).
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people, as has been illustrated by such specialized immigration programs
which deal with displaced persons, refugees and war brides, has prompted
through the years many articles and books in the field. This book, Im
migration Law and Procedure, is undoubtedly the most comprehensive
and exhaustive.
Messrs. Gordon and Rosenfield have divided their work into ten

chapters. The first chapter discusses the legislative history of the immi
gration laws, the organization and several functions of the various gov
ernment agencies charged with their enforcement, and the important and
significant role that voluntary private agencies have begun to play in
their administration. The next seven chapters deal with the laws relating
to the admission, exclusion and deportation of aliens. Not only are the
substantive laws treated in scholarly fashion, but the procedures to be
followed administratively or to be pursued judicially are set forth clearly
and practically. Chapter Nine deals with that infrequently treated

subject of administrative fines, civil liabilities and criminal offenses under
the immigration laws. Since the early days of immigration legislation,
carriers bringing aliens to this country have been compelled through
criminal sanctions, but more recently through administrative fines, to

assure compliance with the requirements of the immigration laws. Thus,
a carrier bringing to our shores an alien who is found inadmissible
because of affliction with a psychopathic personality or who is improperly
documented, is subject to a fine of $1,000 and, moreover, is charged with
the cost of the alien's maintenance, detention and return passage. Clear
ance will be denied the vessel or aircraft if the fine or other obligation
imposed is not paid.
The appendix (sectionalized as though it were the tenth chapter)

contains forms, tables and charts made doubly useful by being keyed to

the section of the book dealing with the subject matter treated in the
tables and charts. The reproduction, as specimens, of the more widely
used of the immigration forms is a most helpful contribution for it enables
the practitioner or other user to ascertain quickly the factual information

required to satisfy the requirements of law for a particular relief or

privilege sought.
As stated in the introduction, the authors intend that the book relate

what the immigration law is, how it works, what it requires of aliens and
others whom it affects, and what such persons can do to protect their
rights and privileges under our law. This the book does with a complete
ness that is pleasantly surprising. No aspect of immigration law or

procedure has been omitted. The text is written clearly and understand

ably. The student or practitioner, by resort to the extensive footnotes
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which document the text, may research the authorities to whatever

extent his needs require.
The chapter, "Judicial Review,"9 deserves special notice. It is a most

enlightening analysis, in an area still unsettled though much-litigated,
of the kinds of administrative orders and determinations which the courts

are likely to review and those which they will not. Perhaps of greater
significance is the helpful and detailed discussion of how to proceed to

obtain judicial review, a discussion further supplemented by useful forms
in the appendix.
The authors have declared their purpose to be threefold: to assist

lawyers and government officials in the field of immigration law; to

enable voluntary private agencies in the immigration field to understand
the impact of the law on the services they provide to aliens; and to

educate the layman-client in understanding the problems that his lawyer
faces in this complex field. The attorney or government official engaged
in the field of immigration law will undoubtedly be assisted in the proper
and more effective discharge of his work or his functions. Voluntary
private agencies will find the book of more limited value than the lawyer
or government official. Its greater usefulness to the voluntary agencies
lies perhaps in the message it should convey that the relationship between
the alien and the Government under the immigration laws is primarily
a legal rather than a social problem, and the representation of the alien
in all but those specialized immigration programs which invite the

participation and define the function of the voluntary agency is better
left in the hands of the private practitioner. The layman-client, however,
will find this treatise hardly more enlightening than a reading of the
statutes themselves.
Immigration Law and Procedure is a timely, comprehensive study of

the immigration laws. The practical detailed treatment of the procedure
to be followed under those laws makes this book a most welcome addi
tion to the reference shelves of the lawyer and the student. Confined, as
it was intended to be, to the immigration laws, the book does not cover
the naturalization and nationality laws. One hopes that this work will
inspire a companion treatise, equally exhaustive, on the acquisition and
loss of citizenship under the nationality laws.

Irving Jaffe*
9 Gordon & Rosenfield, Immigration Law and Procedure at 803-98.
* Member of the Bar of the District of Columbia and the State of New York; Chief,

Appellate and Special Litigation Section, Office of Alien Property, Department of Justice;
member, Advisory Board, Association of Immigration & Nationality Lawyers. Opinions
expressed herein are not to be attributed to any employer of the reviewer.
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