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Protecting the life of the unborn child has been a major concern of
the earliest laws known to us. It has continued to be an object of law
making in every subsequent civilization which has contributed to our

own because it springs from a universal feeling which in the past has
ceased to move men only when a nation was in decay. These are beliefs
we have noted in an earlier writing, but their foundation lies in a fuller

appraisal of those sections of the Model Penal Code which first prompted
expression.
For the sake of clarity, the section with which we are chiefly concerned

and which, in 1959, has received tentative approval by the American Law
Institute is set out here:

Section 207.11. Abortion and Related Offenses.

(1) Unjustified Abortion. A person who purposely and unjustifiably ter

minates the pregnancy of another otherwise than by a live birth commits a felony
of the third degree or, where the pregnancy has continued beyond the twenty-
sixth week, a felony of the second degree.
(2) Justifiable Abortion. A licensed physician is justified in terminating a

pregnancy if:

(a) he believes there is substantial risk that continuance of the pregnancy
would gravely impair the physical or mental health of the mother or that
the child would be born with grave physical or mental defect, or the preg
nancy resulted from rape by force or its equivalent as defined in Section
207.4(1) or from incest as defined in Section 207.3; and

(b) two physicians, one of whom may be the person performing the abortion,
have certified in writing their belief in the justifying circumstances, and

* This is the second installment of a two-part article; the first part appeared in the
winter issue, 49 Georgetown LJ. 173 (1960).
** A.B. 1909, St. Mary's (Kansas); M.A. 1910, Catholic University; LL.B. 1913,

Georgetown Law Center; Member of D.C. and Illinois Bars; Life Member of American
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have filed such certificate prior to the abortion in the licensed hospital
where it was to be performed, or in such other place as may be designated
by law.

Justification of abortion is an affirmative defense.1

Our objections to the language of the proposed revision have been al
ready noted, and we have seen that medical opinion is ever more skepti
cal, more critical of the therapy of abortion and embryotomy. But it is
necessary not merely to analyze the section and to study the medical
testimony bearing on it, but also to trace from its earliest conceptions the
history of legislation in the area of abortion, to consider the status of
abortion as a common-law crime, and to look at the biological concepts
which gave it definite form in the common law as well as the Aristotelian
philosophy and Christian moral concepts which inspired them. So that
we may determine whether the proponents of the new law are correct in

saying that the only opposition to induced abortion is that of dogmatic
religion and a population minority,2 we shall turn to the laws and com

mon thought of peoples who have gone before us for evidence of a

Natural Law against abortion.
To make such a review possible, it has been necessary to bring to

gether in their present form the existing abortion laws of all the States,
and the text of the initial legislation in each.3
Prior to such review, however, the two "indications" of rape and incest,

as proposed grounds for broadening statutory authority to perform abor

tion, remain for consideration.
Neither rape nor incest is a medical indication for induced abortion.

Rape could be only a social ground for abortion; incest, social and

eugenic. Yet the invocation of these grounds for abortion would be made
the responsibility of doctors of medicine, not doctors in the economic or

social sciences or genetics. The danger to medical practitioners in giving
them authority to make this decision, and thereby responsibility for mak

ing it, is obvious and serious. The medical man dealing with a pregnancy
allegedly due to rape or incest would face not only the peril of prosecu
tion if he performed the operation but also the danger of an action for

heavy damages whether he decided for or against it.
1 Model Penal Code � 207.11(1), (2) (Tent. Draft No. 9, 19S9).
2 Model Penal Code � 207.11, comment (Tent. Draft No. 9, 19S9).
3 It is suggested that the Appendices be read as part of the text.

Appendix I: Statutory Materials in the Area of Abortion�The United States and Its

Territories, at page 447.

Appendix II: R. v. Bourne, [1938] 3 All E.R. 615 (K.B.), at page 521.
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Rape and incest are both crimes, variously defined and punished, but
invariably felonies. To "justify" an induced abortion under this clause

of section 207.11 it would be necessary to establish one's bona fide belief

in the occurrence of one or the other felony as defined* and not merely
some conduct of generally similar character.
The only "statutory rape" which could by any possibility produce a

pregnancy (age between 10 and 15 years) is declared only a third degree
felony under section 207.4(2); 5 and section 207.11 would have no ap

plication to a pregnancy resulting from any offenses against 207.4(2).
Section 207.11(2) (a) relates to pregnancies resulting from rape by direct
force or its close equivalent, as defined in section 207.4(1). But the

fetus to be destroyed must be the direct physiological result of the rape
or the incestuous connection. Proof of the crime and of the presence of
fetal life would not be conclusive of the right to invoke this justification.
Such life might have been brought into being by some normal and volun

tary coition shortly before or after the rape or incest; and if such coition
were found it would be a more likely source of the new life. Voluntary
unlawful intercourse with another man a day or an hour before would
not alter the criminal character of the rape, but it would make difficult
the attribution to the rape of any pregnancy that followed.
It is well known that many an errant female if caught will call herself

* Model Penal Code � 207.4(1) (Tent. Draft No. 4, 1955) :

(1) Rape by Force or Its Equivalent. A male who has carnal knowledge of a female
not his wife commits a felony of the second degree if:

(a) He compels her to submit by force or violence, or out of fear that death
or serious physical injury or extreme pain is about to be inflicted on her or a member
of her family, or by threat to commit any felony of the first degree; or

(b) For the purpose of preventing resistance he adrninisters to her or employs,
without her knowledge or consent, drugs, intoxicants, or other substance or force
resulting in a major deficiency of the victim's power to appraise or control be
havior; or
(c) The female is unconscious or physically powerless to resist; or

(d) The female is less than 10 years old (whether or not the actor is aware of
that).

An offense within this subsection shall constitute a felony of the first degree if the
actor inflicts serious physical injury upon the victim, or if the victim is not a voluntarysocial companion of the actor and has not previously permitted him sexual liberties.
6 Model Penal Code � 207.4(2) (Tent. Draft No. 4, 1955):
(2) Intercourse Without Legally Effective Consent. A male who has carnal knowl

edge of a female not his wife, in situations not covered by subsection (1), commits a
felony of the third degree if:

(d) The female is less than 16 years old and the actor is at least 5 [?] yearsolder than she is; but it shall be a defense under this paragraph if the actor provesthat the girl was a prostitute.
(Brackets as in original.)
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a rape victim. It is equally well known that many false charges of rape
are made, some defensive in motive, others aggressive. The woman's
instinct to escape blame by alleging that she was raped was recognized
by the Hittites 3,500 years ago.

If a man seizes the woman in the mountains, it is the man's crime and
he will be killed. But if he seizes her in (her) house, it is the woman's crime
and the woman shall be killed. If the husband finds them, he may kill
them, there shall be no punishment for him.8

Incestuous relations are revealed most commonly in rural areas, most
often with a girl as victim and an older relative, or even parent, as ag
gressor. The type of girl who could be a consenting victim in such a

relationship could also be an untrustworthy witness capable of detailed
description of an imagined relationship.
Over a century ago an English writer on forensic medicine prudently

remarked: "We must not suppose, as it appears to be commonly done,
that medical proof of intercourse is tantamount to proof of rape."7 He
described the quick disappearance of the physical evidence of rape, and
the women as prosecution witnesses.8
Dr. Taylor's comments are in accord with the earlier expressions of

the American writer, Dr. Theodric R. Beck who declared it almost im

possible to prove rape of a married woman by physical examination:
"Marks of external injury are hence to be considered as corroborating,
but not as certain proofs of the commission of a rape."9 A writer on

forensic medicine at the turn of the century declared: "Formerly, a

woman's testimony was sufficient to convict, but partly due to the number
of cases of false accusation, corroboration of the woman's testimony is

sought for."10 And a more recent work again reminds us that all physical
evidence of rape may disappear in a few days.11
If a woman tells a doctor that she was raped two weeks ago and is

only now overcoming her shame sufficiently to tell of it, the doctor has

little to go on but his confidence or lack of confidence in her truthfulness.
If he is one�and there will always be some�whose only moral code is

6 Gotze transl., The Hittite Laws, in Ancient Near Eastern Texts 196 (2d ed. Pritchard
ed. 1955).

7 Taylor, Manual of Medical Jurisprudence 578 (1844).
8 Id. at 579-80.
9 Beck, Elements of Medical Jurisprudence 55-56 (1823).
10 Emerson, Legal Medicine and Toxicology 115 (1909).
n Gonzales, Legal Medicine 606-07 (1954).
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to weigh the fee against the risk to himself, the American Law Institute

proposal would seem to provide him a perfect out.
Actually there seems to be little likelihood of any pregnancy resulting

from a rape by force or from any intercourse in which the woman's con

sent was wholly refused throughout. On the other hand it would be dif

ficult to give the name of abortion to the hygienic measures which would
be taken practically anywhere in the United States promptly on the re

porting of a rape, because at that stage there would be no new life to

abort. Embryology today is making a very important distinction between
"moment of conception" and moment of coition or emission. The time

required for impregnation seems to vary with individual characteristics
not yet identified, and has been reported as long as eighty hours.12
We have referred to the Laws of the Hittites. They constitute a very

early code, but not the earliest known.

Ancient inscriptions contain references to the laws of Urukagina, King
of Lagash at some time during the third millenium B.C., but no part of
the text has so far been found.13
Ur-Nammu is now well known as the founder of the third dynasty of

Ur. A code of laws was promulgated by him not later than 2050 B.C. A
tablet found in two pieces was deciphered and translated by Kramer in
1952,14 but it contains only a part, and only five irrelevant sections could
be deciphered.
No complete text of the laws of King Bilalama of Eshnunna, who

reigned about a century later, has been found.15

Lipit-Ishtar was King of Isin about 1900 B.C. About half of his code
was deciphered and translated by Steele and Kramer in 1947,16 from
seven tablets excavated much earlier. They contain all of the long pro
logue and epilogue and thirty-seven sections, or fragments of sections,,
of the laws themselves. They contain nothing relevant, but apparently a.

greater number are lost.
The earliest abortion laws then of which we can speak with any cer

tainty are still those of Hammurabi, Babylonian King of Sumer and Ak-
kad from 1728 B.C. This code was promulgated in the first year of his,

12 Van Demark, Spermatozoa in Female Genital Tract, 3 Int'l J. of Fertility 220, 225
(1958), synopsized in 12 Excerpta Medica (� 10 Obst. & Gynec.) No. 442 (1959).13 Kramer, History Begins at Sumer 50 (1959).
14 Id. at 52-53.
15 Id. at 52.
16 Steele, The Code of Lipit-Ishtar, 52 A.J .A. 425 (1948).
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reign, so that it seems more than probable that it is a compilation of
much older laws. It contains the following:

209: If a seignior struck a(nother) seignior's daughter and has caused
her to have a miscarriage, he shall pay ten shekels of silver for her fetus.

210: If that woman has died, they shall put his daughter to death.
211: If by a blow he has caused a commoner's daughter to have a mis

carriage, he shall pay five shekels of silver.
212: If that woman has died, he shall pay one-half mina of silver.
213: If he struck a seignior's female slave and has caused her to have

a miscarriage, he shall pay two shekels of silver.
214: If that female slave has died, he shall pay one-third mina of

silver.17

The Babylonians and Assyrians were kindred peoples, both Semitic,
and the descendants of Hammurabi intermarried with the Assyrian
royalty. There was an unbroken tradition which carried over when the
rule of the Near East passed from the South to the North. The laws
accumulated from the fifteenth to the twelfth centuries B.C. were codified
under the Assyrian King Tiglath-pileser I, in the twelfth century. They
are recorded on many broken tablets found at Ashur about fifty years
ago. They are similar to, but in general more severe than, those of the
Sumerians and Babylonians:

21: If a seignior struck a(nother) seignior's daughter and has caused
her to have a miscarriage, when they have prosecuted him (and) convicted
him, he shall pay two talents thirty minas of lead; they shall flog him fifty
(times) with staves (and) he shall do the work of the king for one full
month.

50: [If a seignior] struck a(nother) seignior's [wife] and caused her
to have [a miscarriage], they shall treat [the wife of the seignior], who
caused (the other) seignior's wife to [have a miscarriage], as he treated
her .... [I]f that woman died, they shall put the seignior to death; he shall

compensate for her fetus with a life. But, when that woman's husband has
no son, if some one struck her so that she had a miscarriage, they shall put
the striker to death; even if her fetus is a girl, he shall compensate with a

life.
51: If a seignior struck a(nother) seignior's wife who does not rear

her children and caused her to have a miscarriage, this punishment (shall
hold) : he shall pay two talents of lead.

17 Meek transl., The Code of Hammurabi, in Pritchard, op. cit. supra note 6, at 175.

"Seignior" is an arbitrary term used by the translator to indicate either a noble or a

gentleman.
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52: If a seignior struck a harlot and caused her to have a miscarriage,
they shall inflict blow for blow upon him; he shall compensate with a life.

53 : If a woman has had a miscarriage by her own act, when they have

prosecuted her (and) convicted her, they shall impale her on stakes without

burying her. If she died in having the miscarriage, they shall impale her
on stakes without burying her. If someone hid that woman when she had
the miscarriage [without] informing [the king] . . . ,18

The Hittites were of a different culture, long in contact with Babylon
ians and Assyrians, but as hostile invaders. Their sexual morality was

notoriously low, and some of the perversions which their laws describe
as not subject to punishment are startling even today. Two of an original
set of three tablets were recovered at about the same time as the above
Assyrian laws, and contain some two hundred laws or sections. Among
them are the following:

17: If anyone causes a free woman to miscarry�if (it is) the 10th
month, he shall give 10 shekels of silver, if it is the 5th month, he shall
give 5 shekels of silver and pledge his estate as security.
Later version of 17: If anyone causes a free woman to miscarry, he

shall give 20 shekels of silver.
18: If anyone causes a slave-woman to miscarry, if (it is) the 10th

month, he shall give 5 shekels of silver.
Later version of 18: If anyone causes a slave-girl to miscarry, he shall

give 10 shekels of silver.19

Archeologists have not discovered any codes of law attributable to the
ancient Egyptians. This indicates either that perishable materials such as

papyrus or leather were used to record them, or that having no such
codes the Egyptians were guided by a topical justice originating in the
word of the god-king.20
The feeling of the ancient Egyptian would seem to be quite adequately

expressed in the fourteenth century B.C. hymn attributed to the pharaoh
Amenhotep IV:

Creation of Man

[Ikhnaton's Hymn to Sun-god Aton]
Creator of the germ in woman,
Maker of seed in man,
Giving life to the son in the body of his mother,
Soothing him that he may not weep,
18 Meek transl., The Middle Assyrian Laws, in Pritchard, id. at 181, 184-85.19 Gbtze transl., The Hittite Laws, in Pritchard, id. at 190.20 Wilson, Egyptian Documents, in Pritchard, id. at 212.
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Nurse (even) in the womb,
Giver of breath to animate every one that he maketh!
When he cometh forth from the womb ... on the day of his birth . . . .21

Dr. Joseph Needham comments: "At this early period there is no

trace of the notions which appear later, such as the idea that embryos
are not alive until the time of birth or hatching, or the idea that the soul
is breathed into the embryo at some particular point in development."22
The Jews, in their trek from Egypt, were given one relevant law:

If men strive, and hurt a woman with child, so that her fruit depart
from her, and yet no mischief follow: he shall be surely punished, accord
ing as the woman's husband will lay upon him; and he shall pay as the
judges determine.
And if any mischief follow, then thou shalt give life for life ... 23

Among the Jews, as in the Babylonian Empire of Hammurabi, it seems
reasonably certain that there was no thought of any voluntary destruc
tion of an unborn child at the wish of either parent, or both, and no need
of penalties to prevent it. "The omission is one indication, among many,
of the intense regard felt by the Jewish people for parenthood and the
future of their race."24
"EMBRYO: The young of a mammal while still connected with the

body of its mother. . . . [Ancient Halakah, followed by Samaritans and

Karaites, held it a separate being; the New Halakah, i.e., Pharisees and

Rabbinites, held it to be only a part of the mother.] The point would
also concern the criminal law, as in the case of a man causing the death
of the embryo by injuring its mother. According to the old Halakah he
would be considered as a murderer; according to the new he would only
be treated as a man injuring a limb. . . . With regard to civil questions
it is considered as a living child in some cases, but not in all."25
Nor was voluntary destruction of an unborn child included in the long

recital of the vices of the Jews' Canaanite neighbors. It is only when the

Assyrians have reached the heights of power and plumbed the depths of
vice that we find any lawmakers recognizing a need to deal with this

practice; and when they did they were merciless in their treatment of
the mother who sacrificed her own unborn. The Hittite laws dealt with

21 Breasted, Ikhnaton, The Religious Revolution, in 2 The Cambridge Ancient History
118 (Bury, Cook and Adcock eds. 1924).

22 Needham, History of Embryology 9 (1st ed. 1934).
23 Exodus 21:22-23 (King James).
24 6 Hastings, Encyclopaedia of Religion and Ethics 55 (1913).
25 S The Jewish Encyclopedia 148 (3d ed. 192S). (Hebrew characters omitted.)
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many sexual deviations, condoning some; but the prohibition against
causing an abortion applied to "anyone," and was not limited to any

particular means or occasion. In considering the Hittite fine, it may be

borne in mind that one shekel of silver was the statutory price of an ox

hide or of twenty lamb or kid skins.26
While our traditional culture derives so largely from the Near East,

our racial origins and the base of our European languages seem to trace

back to the Aryan people now associated with India. We have nothing
on the laws or institutions of the great Dravidiah civilization nor on the

succession of invasion waves which securely planted the Aryans in the

north between 2500 and 1500 B.C. Over the centuries Indian writers seem

to have written about everything except history, but the early classics
have been remarkably well preserved. Fixing their time of origin is

naturally difficult. In the later Vedas the condemnation of abortion, mean
ing always the destruction of the unborn child by or with the consent of
the mother, is most emphatic, making it in fact the unforgivable sin:

1. On Tn'ta the gods wiped off this sin, Trita. wiped it off on human

beings; hence if Grahi (attack of disease) has seized thee, may these gods
remove her by means of their charm!

2. Enter into the rays, into smoke, O sin; go into the vapours, and
into the fog! Lose thyself on the foam of the river! Wipe off, O Pushan,
the misdeeds upon him that practiseth abortion!27

"At Maitr. S. IV, i, 9, it is stated that the gods did not find a person
upon whom they might be able to wipe off from themselves the bloody
part of the sacrifice, i.e. their guilt. Agni spat upon the waters, and suc

cessively three personages, Ekata, Dvita, and Trita, were born. The gods
wiped off their guilt upon them; they in turn wiped themselves upon one

who was overtaken by the rising sun, i.e. one over whom the sun had
risen while he was asleep; this one wiped himself upon one who was

overtaken by the setting sun; ... he upon one that had married a younger
sister, before the older was married; he upon one whose younger brother
had married before himself; he upon one who had married before his
older brother; he upon one who had slain a man; he upon one who had
committed an abortion. 'Beyond him who has committed an abortion
the sin does not pass.' "28

26 Gotze transl., The Hittite Laws, in Ancient Near Eastern Texts 196 (2d ed Pritchard
ed. 19SS).

27 Bloomfield transl., Hymns of the Atharva-Veda, in 42 The Sacred Books of the
East 16S (Muller ed. 1897).

28 Commentary on VI, 112, id. at 521.
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"It seems that this is too narrow, and that the hymns were constructed
to cover all the crimes in the catalogues connected with the legend of
Trita, as mentioned above. This at least is in Kesava's mind .... Further,
the text of both hymns (VI, 112, 3; 113, 2) states distinctly that the
sins in question shall be wiped off upon the abortionist, the bhrunahan,
whose crime figures as a most shocking one at the end of the lists. This
indicates that the entire list of sins is in the mind of the poet, even though
he intends to direct his charm against some special part of them."29

7. Now (follows the enumeration of) the actions which cause loss of
caste (Pataniya).

8. (These are) stealing (gold), crimes whereby one becomes an Ab-

hisasta, homicide, neglect of the Vedas, causing abortion, incestuous con

nexion with relations born from the same womb as one's mother or father,
and with the offspring of such persons, drinking spirituous liquor, and inter
course with persons the intercourse with whom is forbidden.30

1. (Now follows the description of the) penances.
2. He who has (intentionally) slain a Brahmaraa shall emaciate him

self, and thrice throw himself into a fire,
3. Or he may become in battle a target for armed men,
4. Or, remaining chaste, he may, during twelve years, enter the village

(only) for the purpose of begging, carrying the foot of a bedstead and a

skull in his hand and proclaiming his deed.
5. If he meets an Arya, he shall step out of the road.
6. Standing by day, sitting at night, and bathing in the morning, at

noon, and in the evening, he may be purified (after twelve years),

13. Also for (destroying) the embryo of a Brahmawa, though (its sex)
may be not distinguishable.31

Buddha taught in northern India in the sixth century B.C. The mass

of writings by his followers can hardly have had any influence on our

own institutions or thought. In the Vinayas all killing is condemned, in
cluding abortion.32
The so-called Code of Manu, dated in its present form from about A.D.

29 Id. at 524.
30 Burner transl., Sacred Laws of the Aryas, in 2 The Sacred Books of the East

(Muller ed. 1879). (Emphasis added.)
31 Id. at 280-81.

32 Davids and Oldenberg transl., Vinaya Texts, in 13 The Sacred Books of the East

(Muller ed. 1881).



1961] Justifiable Abortion 405

100 but going back several centuries before that, repeats the ban on

abortion:
89. Libations of water shall not be offered ...
90. To women who have joined a heretical sect, who through lust live

(with many men), who have caused an abortion, have killed their hus

bands, or drink spiritous liquor.33

One noble figure stands out among that other great Aryan people, the
Iranians. There is no question as to his historicity, although his life is

variously placed from 1000 to 700 B.C. His teaching was preserved by
followers disposed to elevate rather than to debase it. It dominated

Persian government when the new empire was extending over the Near

East and Middle East, and Darius the Great was at pains to describe

himself in his inscriptions as a Zoroastrian.

The Vendidad, most important unit of the Avesta, discourses on

abortion:

11 (36). 'If a man come near unto a damsel, either dependent on the
chief of the family or not dependent, either delivered unto a husband or

not delivered, and she conceives by him, let her not, from dread of the

people, destroy the fruit in her womb.

12 (38). 'And if the damsel, from dread of the people, shall destroy
the fruit in her womb, the sin is on both the father and herself, the murder
is on both the father and herself ; both the father and herself shall pay the
penalty for wilful murder.

13 (40). 'If a man come near unto a damsel, either dependent on the
chief of the family or not dependent, either delivered unto a husband or

not delivered, and she conceives by him, and she says, "I have conceived
by thee;" and he replies, "Go then to the old woman and apply to her
that she may procure thee miscarriage ;

"

14 (43). 'And the damsel goes to the old woman and applies to her
that she may procure her miscarriage; and the old woman brings her some
Banga, or Shaeta, or Ghnana, or Fraspata, or some other of the drugs that
produce miscarriage and [the man says], "Cause thy fruit to perish!" and
she causes her fruit to perish; the sin is on the head of all three, the man,
the damsel, and the old woman.34

29. 'That man does not follow the way of the Law, O Zarathustra!

33 Biihler transl., The Laws of Manu, in 25 The Sacred Books of the East 184 (Muller
ed. 1886).

34 Darmesteter transl., The Zend-Avesta, Part I, in 4 The Sacred Books of the East 174-75
(Muller ed. 1880). (Footnotes omitted.)
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who commits the Baodho-(varsta) crime [wilful murder] with a damsel
and an old woman/ said Zarathustra to the young king Vistaspa.36
The offenses punished by Hammurabi are malicious or reckless attacks

or injury, of which miscarriage is an accidental result, not a thing
planned. The later Assyrians met with real induced abortions, and these
they forbade under heaviest penalties.
Infanticide, by exposure and the like, and induced abortion are in

general alternative, the former being used until a people has developed
enough medical and surgical skill to effect an abortion with some hope of
survival by the mother.

"Destruction of the human embryo has not among any people become
a social habit, as general infanticide has done among some modern primi
tive communities and among the ancient Greek and Italians. Throughout
history its prevalence has been sporadic. . . . Whatever be the reason

operating to induce the destruction of a new life, the crime, as already
noted, has nowhere and at no time been a social habit. ... A broad line,
lastly, can be drawn between barbarian, classical and Oriental ethics
on the one hand and Christian on the other, with regard to the value
attached to the unborn life and the rights of the individual over it."36
Discussion of abortion in ancient Greece is usually directed to the city-

states of Sparta and Athens.

Sparta from legendary times offered the working model of the wholly
integrated communistic state, whose people had no recognition as human

beings but only as instruments of a government operating at that early
date behind an iron curtain, and all natural affection was banned as weak
ness. Whether these people had any morality is a matter of definition;
certainly the great mass conformed to the single norm for all conduct�
what is desired by the state, as represented by the hereditary minority
who had come to have the sole right to govern.
In such a state, with a minimum standard of living, laborers working

with a minimum of tools, and a powerful army at all times required, it
was natural enough that every infant should be closely examined as a

potential asset of the state before the cost of rearing the child might be
undertaken. Abortion they did not know, and they would not have per
mitted it if known because they were unwilling to lose any physically

35 Darmesteter transl., The Zend-Avesta, Part II, in 23 The Sacred Books of the East

335 (Muller ed. 1883). (Footnotes omitted.)
36 6 Hastings, op. cit. supra note 24, at 54-55.
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perfect male child, and they had no way of recognizing such a child in

the womb.37
After Sparta had ceased to be a power Aristotle advocated the practice

of abortion by the Spartans. He would have limited it however to the

early period of gestation when, he believed, there was as yet no human
life in the fetus.38
Athens was the antithesis of Sparta; it finally established the ultimate

in democracy�for a few thousand citizens, ruling many thousand slaves
and outsiders. For centuries its only wealth was intellectual. A rather

logical system of laws dealing with crimes worked well for a long time.
As in the beginnings of most nations, crimes seen as injuring only the
individual were treated essentially as torts, and this continued throughout
its full political development. Civil actions were begun by oral complaint
(dikai), and public authority was satisfied when compensation or dam
ages had been paid. Even murder was so treated.
There were a few offenses, presumably those representing the greatest

interference with normal Athenian life, which were prosecuted in the
Areopagus or a predecessor court by individuals in the name of the
state, on written charges which served as indictments (graphai). Eco
nomic injuries to the family were so treated, though those affecting only
the marital relationship were not, unless adultery could be so regarded.
Otherwise there are just four crimes other than political for which crimi
nal prosecution could be had: contumely (hubris), whether by action
causing loss of face or by slander; certain aggravated thefts (klope, when
done in a bath house or a public place) ; adultery (moicheia) ; and proc
uration (proagogeia). Among the political offenses, all of which were

harshly treated, was the presentment of a graphe which could not be
sustained by proof, which naturally restricted the use of criminal processfor the foregoing offenses.
"During the five hundred years after the founding of the Athenian

state there seems to have existed an expanding 'frontier' economy, based
m part upon the exploitation of internal resources, made possible bytechnological improvement and the institution of slavery, and in greaterpart upon the conquest of other peoples and the incorporation of their
wealth into the domestic economy. One might well adduce as indications
01 inner-direction during this period the changing attitudes toward the
�yand the upbringing of children; the laws which enhanced the free-

^ Aristotle, The Politics, II, ix; Plato, The Republic, v, 461c; Plutarch, Lives, Lycurgus,
38 Aristotle, The Politics, II, ix.
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dom of the individual, for example, the significant reforms which per
mitted the free alienation of property and the initiation of a crirninal
prosecution by a 'third party'; the multiplication of opportunities for
profitable employment in commerce, agriculture, and industry; the drift
from country to city; the enthusiasm for exploration and conquest; and
the increasing interest in philosophic speculation and science.

"By the turn of the fifth century the Athenian empire had reached the
zenith of its power; and the Greeks of this period were familiar with
the idea of an expanding population. . . . [Two centuries later we find
that the problem has radically shifted and the fear of overpopulation has
been replaced by the fear of depopulation.] Polybius, writing in the sec

ond century, declared that the population of Greece was dying out
because of the practice of infanticide. This is undoubtedly an overstate

ment; infanticide was confined, as contraception tends to be today, large
ly to the upper and upper middle classes. Nevertheless, it indicates the
trend toward artificial limitation of the size of the family and suggests
that the population had reached the period not only of incipient but of
actual decline."39

After crushing the Persian power at Plataea and Salamis, Athens took
over much of the wealth of the Persian empire and all of its vices. It
was but a few years from Salamis to Pericles. In the theater Euripides
first portrayed incest, but not abortion in consequence. Neither the lesser

tragedians who followed him, nor Aristophanes or any of the comedians,
talk of abortion. Aristophanes has a single reference to infant exposure,
in The Frogs;*0 and this exposure was rather similar to the placing of
an infant on the doorsteps of an orphanage, as endless stories show
identification of adults by the ring or neck chain which seems always to

have been placed upon the infant when exposed. It remained for civilized
Roman brutality to substitute exposure deliberately designed for the
destruction of the infant by the elements or beasts or birds of prey.
When Polybius wrote, Athens had become but one fraction of a corrupt
and parasitical Greece, which had added to its vices some of the ruthless-
ness of the Romans. But it is doubtful that its exposure of infants ever

took on quite the character of that practiced at Rome.

Thebes, third of the great city-states and the one which retained its

vigor the longest, had a law forbidding infant exposure under pain of

death, and providing for adoption by the city of any infant whose parents
39 Riesman, The Lonely Crowd 28-29 (1950).
40 Line 80.
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formally declared their inability to rear it.41 It seems strange that a

solution of this character is not suggested instead of abortion for eco

nomic necessity, in our own day when the demand for orphans for adop
tion so far exceeds the supply.
Rome under the Monarchy and down to the last years of the Republic

can hardly be said to have had a criminal law. Until the establishment

of the Twelve Tables42 (c. 450 B.C.) there was only an oral tradition,
entrusted to a few patrician magistrates who professed to determine

fact and law in cases of every sort "ex more maiorum."

The first, and almost only, concern of the state was with treason, al

ways punished by death with such added features as might suggest them
selves. Murder too was always considered a capital offense, with rather

horrible details in the case of such as were considered parricide; but

prosecution was left to the family of the victim, with the Comitia
Centuriata passing sentence.

Criminal law developed very slowly. Eventually the long succession of

arbitrary sentences following arbitrary determinations that a particular
act at a particular time should be punishable developed a rather tenuous

legal tradition.43
Under Monarchy and Republic alike Romans recognized many crimes

but had no organization for public prosecution of these offenses. Ap
parently the control by the Paterfamilias over all of his family and their
descendants was just as absolute under the Monarchy as it was after
being given more definite expression in the Twelve Tables. He was

counted on to prosecute whoever injured anyone subject to his authority.
And his family pride was supposed to be so strong that he would punish
promptly and fully any member of his legal family who disgraced it by
any sort of misconduct.44
In looking for the institution of infanticide, which naturally would

come before abortion in that primitive state, we have to begin with the
very first pages of the traditional history of Rome. When the Vestal Silvia
was seduced and abandoned by the god Mars (Ares), she bore the twins
Romulus and Remus. Incensed at the betrayal of her vows, the cruel
king Amulis had Silvia cast into prison, and the twins exposed, thus
making possible the vulpine adoption.45
41 Aelianus, Variae Historiae, II, vii.
42 3 Remains of the Old Latin, The Twelve Tables 424 (Loeb ed. 1938).43 Cicero, Ad Herennium, I, jdii; 1 Strachan-Davidson, Problems of the Roman Criminal

Law 102-14 (1912) ; Wolff, Roman Law, An Historical Introduction S3 (1951)4 5 Duruy, History of Rome 526-27 (Mahaffy ed. Ripley and Clarke transl. 1883)46 Livy, I, iv.



410 The Georgetown Law Journal [Vol. 49 : p. 395

How this sort of origin could be expected to affect Romulus as the
founder and lawgiver of a city is something for psychologists. A law of
Romulus was said to have required parents to rear all of their male
children and firstborn daughters, and to have forbidden any to be de
stroyed before they were three years old unless they were monsters or

maimed from birth�these could be exposed at once after inspection and
approval by one's five nearest neighbors.46 Today we are told that no
such law has been found in historical times.47
A husband might reject an infant child because of his belief that the

child could never survive to be a normal adult; but then as now a hus
band's judgment as to the frailty of the child would commonly be in
fluenced by his judgment or suspicion of the moral frailty of his wife.
Under the Monarchy, however, such rejection and exposure appear to
have been a recognized right rather than a common practice. In any
event there could be no rejection in advance. All infants were carried
to full term.48
Obviously the absolute authority of the Paterfamilias would include

authority to order an abortion on the one hand or, on the other, to punish
or divorce a wife who brought about her own abortion without such

authority.49
The right of the Roman husband to divorce his wife was as absolute

and as simple in its exercise as that of the Moslem. The wife however
had two great safeguards: the community judgment which could make
or break any citizen, and the obligation of the husband to restore all
her dowry and property unless she had been guilty of adultery or other
criminal conduct.

The wisdom of this law [of Romulus] concerning wives is attested by
the length of time it was in force; for it is agreed that during the space
of five hundred and twenty years no marriage was ever dissolved at

Rome.50

We find no indications of abortion among the Romans until we reach
the decay of the Republic, and we could almost say the same of divorce
for misconduct. Historians looking back from the early days of the

Empire tell us that the unique reverence for the Roman matron traced

46 Dionysius of Halicarnassus, The Roman Antiquities, II, xv.
47 1 Hastings, Encyclopaedia of Religion and Ethics 4 (1908).
48 5 Duruy, op. cit. supra note 44, at 518.
4� Plutarch, Lives, Romulus, XXII, 3 ; Balestrini, Aborto, Infanticidio 30 (DTnfante ed.

1888) ; 4 Hastings, Encyclopaedia of Religion and Ethics 296 (1911).
50 Dionysius of Halicarnassus, The Roman Antiquities, II, xxv, at 7 (Loeb ed. 1937).
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back to the original Monarchy.51 Today we find confirmation in one of

the German writers who have dedicated great scholarship to the glorifica
tion of sex in its single aspect of coition: "It was enough for the Roman,
with his primitive character, to direct his sexual instincts into simple
channels. For many centuries marriage meant to the Romans a severe

and pure, but prosaic, union; it was under the firm authority of the hus

band, who had little feeling for the subtler possibilities of sex."52

With the establishment of the Republic the plebeians demanded and

soon obtained their first written law, that of the Twelve Tables. Whether
we have the actual text of the Tables, or a substantial part, is still de
bated. Critics in our own time have vouched for substantial parts.53
The Twelve Tables were for centuries highly prized, and Romans

guarded them as jealously as English commoners did the "laws of
Edward." Cicero tells us that as a boy four centuries later he was re

quired to memorize them.54
Tacitus writes:

Upon the expulsion of Tarquin, the commons, to check senatorial
factions, framed a large number of regulations for the protection of their
liberties or the establishment of concord; the Decemvirs came into being;
and, by incorporating the best features of the foreign constitutions, the
Twelve Tables were assembled, the final instance of equitable legislation.
For succeeding laws, though occasionally suggested by a crime and aimed
at the criminal, were more often carried by brute force in consequence of
class-dissension . . . ,55

Tacitus' assertion of some Athenian contribution agrees with Livy's
account.56 This has been questioned; but it is customary today to speak
of the Tables as the traditional law of the Monarchy modified by con

sideration of the laws of Solon.57 Be that as it will, the great achievement
of the Twelve Tables was the reduction of the laws to writing, and mak
ing their terms known to all who must live under them. But next in im
portance is the fact that the institution of the Paterfamilias was kept
unchanged, carrying into the reign of Augustus.58

51 Plutarch, Lives, Romulus, XX, 3 ; Tacitus, Dialogus de Oratoribus, XXVIII.
52 Kiefer, Sexual Life in Ancient Rome 5 (1953).
53 Girard, Textes de droit romain, publies et annotes 9 (5th ed. 1923).
54 Cicero, De Legibus, II, xxiii.
55 Tacitus, Annals, III, xxvii, at 565 (Loeb ed. 1943).
58 Livy, III, xxxii.
57 Wolff, Roman Law, An Historical Introduction 56-57 (1951).
58 Zulueta, The Institutes of Gaius, Part 2, at 29-30 (1953).
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All offenses relating to the family were left to the family to handle.59
The authority of the Paterfamilias exceeded any family authority that
has ever been recognized by other civilized peoples. It extended to wife,
children and descendants, slaves, all in his household, during his whole
lifetime. It included both the authority to determine when an unlawful
act had been committed within this enlarged family and to impose and
execute punishment when guilt was found.60

The patria potestas and all the effects of formal marriage were ex

tended from the patricians to all citizens. A son was permitted to emanci
pate himself from this authority by certain devices, but the cost to him
in loss of inheritance and other rights made this privilege unimportant.61
The patrician woman had always by the formal marriage in manum

passed from the patria potestas of her father to that of her husband. The
same effect was now given to the equivalent formal marriage of plebeians.

This law obliged both the married women, as having no other refuge, to
conform themselves entirely to the temper of their husbands, and the hus
bands to rule their wives as necessary and inseparable possessions.62
A woman could remain under the parental authority and retain her

property rights if she forewent the formal religious ceremony and had
instead the informal coemptio or year to year marriage. This was actually
permanent, but once a year the wife had to prevent its being converted
into the formal marriage in manum by declaring against it, much in the
same manner in which we block passage once a year to prevent formation
of a prescriptive easement. But under some patria potestas she remained
at all times. It is evident, then, why there was for centuries no criminal
law on abortion. If a case of abortion were found, it would belong to the

family authority to punish it. The only crimes which the state undertook
to repress directly were those regarded as treasonable and those affecting
the public peace, and for these there were just two punishments�death
and banishment with forfeiture of property, which had to be approved
by the assembly of the Comitia Centuriata.63 The appeal to the Comitia
Centuriata, meeting as a court of review, has been called the beginning

59 1 Bryce, Studies in History and Jurisprudence 86 (1901).
60 Dionysius of Halicarnassus, The Roman Antiquities, II, xxvi; Beck, Medical Juris

prudence 188 (1st ed. 1823) ; 5 Duruy, op. cit. supra note 44, at 526-27.
61 1 Duruy, History of Rome 322 (Mahaffy ed. Ripley and Clarke transl. 1883).
62 Dionysius of Halicarnassus, op. cit. supra note 50, at 383.
63 Cicero, De Republica, II, xxxi; Livy, X, ix; Velerius Maximus, Factorum et Dictorum

Memorabilium, IV, i; 1 Duruy, op. cit. supra note 61, at 334.
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of a criminal law in Rome.64 The absolute authority of the Paterfamilias,
including determination of life or death within his family, obviously
meant that he could either order an abortion or punish the wife who
had an abortion which he had not ordered. Abortion was not punishable
by the state, but the husband could if he wished impose the death penalty
on the wife who deprived him of an unseen child without his consent.65
It was after the Second Punic War that exposure of infants first be

came common at Rome.68
"It can hardly be an accident that all ancient writers mark the end

of the second Punic war as the turning-point of morality and social tradi
tion�and so as the beginning of emancipation of Roman women. That
was the period when Rome ceased to be a state of yeomen-farmers."67
"When an entire economic epoch is breaking up, it is impossible for

women not to change their nature and outlook; especially since new

wealth and new opportunities have a more powerful effect on the spirit
of women than of men. The average woman at that time in Rome saw

new and unprecedented possibilities of satisfying her innate vanity, ambi
tion and sensuality."68
At the close of the war the first temple of Venus, as counterpart of

Aphrodite, was opened in Rome; Priapus was brought from Asia Minor.69
This was followed by the bringing in of Cybele.70
It was just at the end of this war that Plautus has Pyrgopolinices say

ing:
What need have I of children? I live well, happily,
Peacefully, doing as I please.71

That the various religious cults were mere cover for the introduction of
sexual vices72 is manifested by the constant invocations in the amatory
and pornographic writings. Lucretius was an atheist, but he began De
Rerum Natura with a long tribute to Venus and sexual gratification.
The development of the practice of infant exposure is indicated by

frequent references. Terence's Chremes, for example, asks "Why let

64 Mommsen, Romisches Strafrecht 171 (1899).
65 1 Paulys, Real-Encyclopadie der Classischen Altertumswissenschaft 107 (1st ed. 1894).88 1 Hastings, Encyclopaedia of Religion and Ethics 4 (1908).
67 Kiefer, op. cit. supra note 52, at 41.
68 Id. at 43.
89 Id. at 116-17.
70 Livy, XXIX, xi.
71 Plautus, Miles Gloriosus, act III, lines 705-06 [author's transl.].
72 Livy, XXXIX, viii; Augustine, De Civitate Dei, VI-VII.
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those live who will only know misfortune?" In a long discussion of the
rescue of exposed infants they are said to be taken up and adopted only
that they may be later made into profitable slaves or harlots.73
More and more women were giving up the formal marriage in manum

to avoid giving up their separate property and to avoid passing under the
authority of the husband. In doing so they remained free women, and
all free women were punishable for any crime, including murder of a

husband, only by their own Paterfamilias. The Bacchantes were punished
in this way in 186 B.C., but it was becoming a very uncertain sanction.74
After the final destruction of Carthage, the great Roman military

machine was not broken up, but used to conquer Greece, Macedon, Asia
Minor, North Africa, Gaul and Spain. Most of the prisoners taken were

brought to Rome as simple slaves ; but the Greeks, already the intellectual
leaders, teachers and administrators of most of the nations to the East,
played a different part. "A great wave of new ideas and knowledge poured
in" as Greeks penetrated Rome and Roman Italy.75 Their rhetoricians

brought literary roots, their artisans crafts and arts, but their philosophers
taught not Plato or Aristotle but Epicurus, whose followers preached the

supreme duty to satisfy all desires.76
There was great dissatisfaction on the part of Romans who prized the

old tradition. In 150 B.C. all foreign philosophers and rhetoricians were

banished, but they had done their planting, and there was no expulsion
of the women and procurers who had followed them or first reached
Rome as slaves. A few years later the censor Metellus supplied Richard

Brinsley Sheridan with his best known epigram77 on the dilemma woman

always poses for man, but exhorted his audience to face the fact and use

their union to bring eternal benefit rather than mere temporary gratifica
tion.78 Apparently he lost his audience as did St. Paul in Athens. "The

austerity of the early Romans was due to their poverty rather than to

their conscience" and they welcomed the chance to get away from it,
and two or three generations were sufficient to establish general "glut
tony and drunkenness and debauchery hitherto unknown." In particular
"Greek vices, hitherto unknown in Rome, now became naturalized there.

73 Terence, Heauton Timorumenos, act IV, lines 634-64 (Loeb ed. 1931).
74 Livy, XXXIX, xviii.
?5 Cicero, De Republica, II, xix, at 143 (Loeb ed. 1943) ; Pro Archia, III.
76 Athenaeus, Deipnosophistae, XII, iv.
77 "As for the women, though we scorn and flout them,

"We can't live with and will not live without them."
78 Gellius, The Attic Nights, I, vi.
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Yet Roman sobriety gave way slowly . . . ."79 More and more Roman

matrons began saying with Plautus' harlot:

Like a growing city, we need men, many men.80

"Women of free birth imitated this vicious life, we know, for in the

year 114, to bring back modesty, the Senate ordered the construction of

a temple to Venus Verticordia, the Venus who turns hearts to virtue.

But this new Venus was less powerful than she who presided over un

chaste loves."81

Juvenal harks back to this period:
Where, you ask, do they come from, such monsters as these? In the old days
Latin women were chaste by dint of their lowly fortunes.
Toil and short hours for sleep kept cottages free from contagion,
Hands were hard from working the wool, and husbands were watching,
Standing to arms at the Colline Gate, and the shadow of Hannibal's loom

ing.
Now we suffer the evils of long peace. Luxury hatches
Terrors worse than the wars, avenging a world beaten down.

Every crime is here, and every lust, as they have been
Since the day, long since, when Roman poverty perished.82

Wives, at last, were now depriving their husbands of wanted children.
The next urge was to rid themselves of unwanted husbands. Meanwhile
the legions were rolling. Slaves and booty from conquered lands were

pouring in. Wives of patricians and of newly rich were looking for more

exciting diversions than spinning and ordering a household. The respon
sibility of patria potestas became a burden which was shrugged off. By
the time of the Civil Wars the rapid corruption could not be ignored, for
it was endangering all government. When one wife learned from a slave
how to poison an unwanted husband, who could say whose wife would
learn it next?

When Sylla felt himself solidly in power and took thought of the con

dition of the state he had set himself to rule, he obtained enactment of
the Lex Cornelia, actually a series of laws addressed to the most im
minent evils endangering the Republic. One of these, De Sicariis et
Veneficis (Of Murders and Poisonings), about 85 B.C., forbade all deal
ing in poisons, including abortifacients as such. It punished all who sup-

79 2 Duruy, History of Rome 275-76 (Mahaffy ed. Ripley and Clarke transl. 1883).
80 Plautus, Cistellaria, line 80 [author's transl.].
81 2 Duruy, op. cit. supra note 79, at 276-77.
82 Juvenal, Satires, VI, in Humphries, The Satires of Juvenal 74 (1958).
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plied abortant drugs, but not the woman who used them.83 Cicero a few
years later complained that there was no law to punish directly abortion
itself, as abortion.84

But to challenge the ancient patria potestas by legislation bringing the
state into the bedchamber was something which even this confident
dictator would not risk. It was now clear to all who were willing to face
facts that the control of conduct through the family authority was no

longer any control at all, that conduct within the familia was threatening
the state itself, that authority to control conduct and responsibility for
its exercise be reunited, and that Rome had reached a point where this
could be accomplished only by legislation. The executions of the Bac
chantes in the second century had been under pressure of an hysteria
caused by the astounding number of those involved and the distinguished
names which were beginning to be revealed. Even so, there is no record
of what was actually done as to the great majority of the offenders. But,
like the Athenians at an earlier date, the Roman citizen was ready to

fight for a right which he was no longer interested in exercising and which
he no longer felt a duty to exercise. The legal effect of marriages, divorce,
inheritance and right to bequeath were all matters which must affect in

every case more than a single family; and there was, in consequence, less

jealousy of state interference in these areas.

Julius Caesar, in his great work of reorganizing the city-state, gave
his name chiefly to the Lex Julia de Maritandis Ordinibus, providing a

comprehensive written law for the governance of marital relations and
the promotion of larger families, but his assassination prevented his

handing it to the Senate. But Augustus too was convinced that govern
mental responsibility had to be substituted for the mockery of family
responsibility.
"In the tempest which for a century past had raged in the Republic,

not only institutions had perished, but a shameless cynicism had ruined

private morals. In many Roman houses there were no longer fathers,
sons, wives, in the true sense. Marriage had become an inconvenience,
and was abandoned . . . ,"85
At the beginning of the reign of Augustus as Emperor we have a long

passage on abortion with an instrument, not covered by the Lex Cornelia,

83 Castiglioni, A History of Medicine 227 (1941) ; 1 Paulys, Real-Encyclopadie der Clas-

sischen Altertumswissenschaft 107 (1st ed. 1894).
8* Cicero, Pro Cluentio, XI.
85 4 Duruy, op. cit. supra note 79, at 136.
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by a poet whose works are commonly regarded as the antithesis of

puritanica.
Corinna, rashly seeking to rid her heavy bosom of its load, lies languish

ing in peril of life. . . .

Of what avail to fair woman to rest free from the burdens of war, nor

choose with shield in arm to march in the fierce array, if, free from peril
of battle, she suffers wounds from weapons of her own, and arm her un-

foreseeing hands to her own undoing?
She who first plucked forth the tender life deserved to die in the warfare

she began. Can it be that, to spare your bosom the reproach of lines, you
would scatter the tragic sands of deadly combat? If vicious ways like this
had found favour with mothers of olden time, the race of mortal men

would have perished from the earth .... You, too, though you were to be
born fair, would have perished had your mother tried what you have

tried; and I myself, though a death through love was to be my better

fate, would never have seen the day had my mother slain me.

Why cheat the full vine of the growing cluster, and pluck with ruthless
hand the fruit yet in the green? What is ripe will fall of its self�let grow
what has once become quick; a life is no slight reward for a short delay.
Ah, women, why will you thrust and pierce with the instrument, and give
dire poisons to your children yet unborn? . . . Tell me, what Tereus
provokes you on, what Jason, to pierce your bodies with aggrieved hand?
This neither the tigress has done in jungles of Armenia, nor has lioness
had the heart to destroy her unborn young; yet tender woman does it�
but not unpunished; oft she who slays her own in her bosom dies herself.
She dies herself, and is borne to the pyre with hair unloosed, and all who
behold cry out:

" 'Tis her desert!"86

"Such a state of morals endangered not only the family, but society
itself. In order to compel the class of citizens to recruit itself from
within, and not from the foul sink of slavery, Augustus resumed and
developed the measures of Caesar; in the year 18 B.C. he proposed the
Lex Julia de maritandis ordinibus. . . . [T]he comitia with one voice re

jected the proposal, and the Emperor had to wait twenty years before
he could secure its acceptance."87
In the next year Augustus sought to affect some improvement in a

different way. He ordered the holding of the Secular Games, and the
feature was the choral performance of an ode composed by Horace for
the occasion. It was a prayer for normal birth and youthful morality.88

86 Ovid, Amores, II, xiii-xiv, at 421, 423, 42S, 427 (Loeb ed. 1914).
87 4 Duruy, op. cit. supra note 79, at 136-37.
88 Horace, The Secular Hymn, To Appollo and Diana, in 2 Martin, The Works of Horace

97 (1888).
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At other times Horace recalled the days of Rome's sturdy poverty:

The farmer-soldier's manly brood
Was trained to delve the Sabine sod,
And at an austere mother's nod

To hew and fetch the fagot wood,

While Phoebus threw from mountain crest
An everchanging shadow shape,
And let the weary steers escape,

And, passing, ushered kindly rest.

Each baleful evening leaves us less!

We, of degenerate sires the seed,
Degenerate too, are doomed to breed

Sons deeper sunk in wickedness.89

And Livy begins his history with that reminder:
[N]o state was ever greater, none more righteous or richer in good ex

amples, none ever was where avarice and luxury came into the social order
so late, or where humble means and thrift were so highly esteemed and so

long held in honour.90

The Emperor himself is said to have addressed a gathering of the
childless knights of Rome:

For it is human beings that constitute a city, we are told, not houses or

porticos or market-places empty of men.
Bethink you, therefore, what wrath would justly seize the great Romulus,

the founder of our race, if he could reflect on the circumstances of his own

birth and then upon your conduct in refusing to beget children even by
lawful marriage! . . .

For surely it is not your delight in a solitary existence that leades you to

live without wives, nor is there one of you who either eats alone or sleeps
alone; no, what you want is to have full liberty for wantonness and
licentiousness.91

It must have disturbed the first Emperor to contrast the newly acquired
habits of his own people with those of the tribes beyond the Rhine who
were already the greatest threat to his Empire. "Numerum liberorum

finire, aut quemquam ex agnatis necare, flagitium habetur"92�to limit

89 Horace, Odes, III, vi, in Rutherford, The Odes of Horace 130 (1877).
90 Livy, I, Praefatio at 7 (Loeb ed. 1925).
�i Dio, Roman History, LVI, at 13, 17 (Loeb ed. 1924). (Footnotes omitted.)
92 Tacitus, Germania, XIX.
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the number of children, or to destroy any one of those born to them, was
held disgraceful.
But Horace, always calm, pictured Rome as he saw it:

An age of sin has left a trace

Polluting wedlock, tainting home
And child: from that foul fountain foam

Disasters on the realm and race.

Well pleased the ripening virgin learns
Tonic dance and wanton art;
From blossom-time her maiden heart

For lust's unhallowed raptures yearns;

She leaves a tipsy husband soon

Some younger paramour to catch,
Nor knows, nor chooses who shall snatch

The darkened chamber's lawless boon ;

Signalled before her husband's face,
She goes to ease some pedlar's pain,
Some stout sea-captain's come from Spain

To spend a fortune on disgrace.93
The Emperor's persistence finally brought acceptance of the Julian

Laws in A.D. 4. This was soon expanded into the Lex Papia-Poppaea, a
code governing marriage and divorce, property rights and inheritances.

Every child was to bring his father additional tax benefits and quicker
political advancement. It sought to check abortion by inducement, not
by threat.94

But at the height of his happiness and his confidence in his family and
its training, Fortune proved fickle. He found the two Julias, his daughter
and granddaughter, guilty of every form of vice, and banished them.95

"[S]hall we believe that the Emperor succeeded in making his people
religious and moral by virtue of laws? The law has nothing to do with
these things. It cannot penetrate to the depths of men's consciences,
eradicate vice, and purify the soul. Yet, as it controls external actions,
it sometimes reaches through them the passions which produce them. The
man who for forty-four years made Roman society feel the pressure of

93 Horace, Odes, III, vi, in Rutherford, The Odes of Horace 129 (1877).
94 4 Duruy, op. cit. supra note 79, at 137-38.
95 Suetonius, II, Ixv, at 221 (Loeb ed. 1914).
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an honest will, certainly restored a degree of order, propriety, and out
ward dignity. He forced his fellow-citizens to respect themselves by laws
which, after doing some good at Rome, went on doing much more in the
provinces, where they were copied and better obeyed."96
Augustus' successor Tiberius
revived the custom of our forefathers, that in the absence of a public
prosecutor matrons of ill-repute be punished according to the decision
of a council of their relatives. He absolved a Roman knight from his
oath and allowed him to put away his wife, who was taken in adultery
with her son-in-law, even though he had previously sworn that he would
never divorce her. Notorious women had begun to make an open profes
sion of prostitution [lenocinium�register as harlots] , to avoid the punish
ment of the laws by giving up the privileges and rank of matrons.97

The right of government to register and control professional prostitutes
had long been accepted, on much the same basis as our first public utility
laws. Exposure of infants and abortion were still the responsibility of the
patria potestas alone. Suetonius tells that the exposure of infants was one

of the horrors which shocked Rome at the death of Germanicus.98

Romans, however, were gradually getting away from exposure. Abor

tion, on the contrary, was on the increase. The distinction which they
made between infanticide and abortion, like that of abortion proponents
today, was due to the difference between the emotional reactions to what

they must see and to what they could avoid seeing. In modern Japan,
wholesale infanticide was readily replaced by wholesale abortion securing
the same desired result. Roman abortion came as an incident of luxurious
and dissipated living among the wealthy and the powerful, inspired by
idleness, love of comfort and female vanity, during a period when women

had attained to the greatest freedom and were coming to exercise the

greatest influence. This evil was seeping through from the upper to the
lower social levels, just as wealth and idleness were doing. Sylla, Caesar,
and Cicero, and the first two emperors had sought to check the trend,
and supported these efforts by example. Now, however, the imperial
influence and example were to be of a very different character. Caligula
married his sister Drusilla, and at her death decreed her deification,
and then married three wives torn from their husbands.99 Claudius
followed with his nymphomaniac wife Messalina who was permitted to

96 4 Duruy, History of Rome 139-40 (Mahaffy ed. Ripley and Clarke transl. 1883).
97 Suetonius, in, xxxv, at 343-45 (Loeb ed. 1914).
98 Suetonius, IV, v.
99 Dio, Roman History, LLX.
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practice promiscuous harlotry in a Roman bagnio and to enter into a

bigamous marriage with her young favorite Silius. After her murder,
Claudius married his niece Agrippina, after obtaining a senatorial decree

transferring her to another family to avoid the impediment of legal con
sanguinity.100
Nero at the time of his accession was depicted with a "beatnik beard"

(bust in the Capitol, Hall of Emperors). He murdered his ambitious

mother Agrippina, then his dutiful wife Octavia, then his second wife

Poppaea, the "Miss Roman Empire" of her day.1 But sycophant intel
lectuals like Seneca and Petronius thronged about him. Money, entertain
ment, gifts of all sorts, were poured out to the people, who proved the
condition they had reached by wild acclaim and public thanksgivings
after each murder. Petronius' filthy tale is commonly taken to be an

authentic picture of the lower levels of Nero's Rome.2 No more eloquent
commentary on the upper level could be asked than the designation of
Petronius as Arbiter Elegantiarum.3
Viscount Bryce quotes Seneca: "Desinit esse remedio locus ubi quae

fuerant vitia mores sunt." (There is no longer room for any remedy
where everything which had once been a vice is now a part of the com

mon pattern.)4
Seneca took occasion to defend infanticide as still a Roman custom:

Does a man hate the members of his own body when he uses the knife

upon them? There is no anger there, but the pitying desire to heal. Mad
dogs we knock on the head; the fierce and savage ox we slay; sickly sheep
we put to the knife to keep them from infecting the flock; unnatural
progeny we destroy, we drown even children who at birth are weakly and
abnormal. Yet it is not anger but reason that separates the harmful
from the sound.5

And in a letter to his wife Seneca mentions the then current practice of
abortion by fashionable women to preserve their beautiful figures.6
The five "Caesars" who reigned between Nero and Domitian had no

influence on Roman morals, except perhaps Vespasian. But Domitian
began by seducing his niece Julia, who died in an attempt at self-induced

100 Id. LXI.

1 Suetonius, VI, xxxiv-xxxv.
2 Petronius, The Satyricon.
3 Thomas, Petrone v (1902).
4 2 Bryce, Studies in History and Jurisprudence 802 (1901).
5 Seneca, De Ira, I, xv, at 145 (Loeb ed. 1928).
6 Seneca, De Consolatione Helviam, XVI.
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abortion. He stopped the public performances of the obscene mimes, and
revived the Julian Laws on divorce and the Lex Scantinia against "a
shameful vice";7 but Martial addressed fulsome lyrics to the Emperor's
ganymede.8
At the close of the first century of our era then, we find infanticide still

persistent, legal and not too much frowned upon; and abortion, lawful
for any who could obtain the means, now common among the well to do
of all classes. And Roman morals, at the same time, seemed to have
reached absolute bottom in all departments.
The kindly Stoic Musonius Rufus had discussed the question whether

all infants should be preserved and reared. His pupil Epictetus was to
offer an eloquent answer a few years later. While Martial was singing the
praises of Domitian who had awarded him the artificial status and
benefits of a three-time father, Rome's great satirist was speaking out in
plain terms:

Now we are suffering all the evils of long-continued peace. Luxury, more

ruthless than war, broods over Rome, and exacts vengeance for a con

quered world. No guilt or deed of lust is wanting, since Roman poverty
has disappeared. This was the source whence Sybaris flowed to these seven

hills, and Rhodes too, and Miletus, and Tarentum crowned with garlands,
insolent and flushed with wine!

Money, the nurse of debauchery, was the first that introduced foreign
manners, and enervating riches sapped the sinews of the age with foul

luxury. For what cares Venus in her cups?

Yet these [the poor], when circumstances so require, are ready to en

counter the perils of childbirth, and endure all the irksome toils of nursing.
But rarely does a gilded bed contain a woman lying-in: so potent are the
arts and drugs of her that can insure barrenness, and for bribes kill men
while yet unborn. Yet grieve not at this, poor wretch! and with thine own

hand give thy wife the potion, whatever it be: for did she choose to bear
her leaping children in her womb, thou wouldst perchance become the sire
of an ^thiop; a blackamoor would soon be your sole heir, one whom you
would not see of a morning.9
That Juvenal was not the mere dour declaimer, witness his well known

quip in the same satire: "A husband should have the privilege of com

mitting a solecism."10
7 Martial, Epigrams, IX, vi, viii; 5 Duruy, op. cit. supra note 96, at 180-83.
8 Martial, Epigrams, LX, xi-xiii.
9 Juvenal, Satires, VI, in Evans and Gifford, The Satires of Juvenal, Persius, Sulpicia and

Lucilius 49-S0, 63 (2d ed. 1882).
10 id. at 56.
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Meanwhile Christianity had made a beginning in its penetration of the

capital of the Empire. All the books of the New Testament, except pos
sibly the Gospel of John, had been written. The apostle Paul had written
in condemnation of the vices of the Empire. At some point between
A.D. 65 and 80 appeared The Didache, the earliest Christian writing
now known, outside of the canonical books.

But the second commandment of the teaching is this ;
Thou shalt do no murder; thou shalt not commit adultery; thou shalt
not commit sodomy; thou shalt not commit fornication; thou shalt not

steal; thou shalt not use magic; thou shalt not use philtres; thou shalt not

procure abortion, nor commit infanticide; thou shalt not covet thy neigh
bour's goods.11

And shortly thereafter that early apologia for the Christians known
as the Epistle to Diognetus appeared.
They marry as all men, they bear children, but they do not expose their

offspring.12
And through the centuries the Christian teaching continued to be

"Thou shalt not commit abortion." The precise time at which a new life
comes into being which can be the subject of abortion is a question for
the embryologist which is perhaps still to be answered. But there was at
the end of the first century no appreciable Christian influence on either
imperial policies or popular opinion or feeling. First the Persian Empire,
and then the Grecian states, had demonstrated that a nation of homo
sexuals is a dying nation; yet in Rome pederasty was taken for granted
and regarded with as little repugnance as cigarette smoking today.
Trajan, the clean and vigorous soldier, determined to restore the glory
of pagan Rome, made many well conceived efforts towards political
reform; but apparently he had no conception of the underlying moral
elements of its decline. Epictetus, who died in the same year as Trajan,
had attacked the lingering practice of infanticide.
But how, then, can we still be social beings, if affection for our own chil
dren is not a natural sentiment? Why do you dissuade the wise man from
bringing up children? Why are you afraid that sorrow will come to him on
their account? . . . Nay he knows, that if once a child is born, it is no

longer in our power not to love it or to care for it ... . But a sheep does
not abandon its own offspring, nor a wolf; and yet does a man abandon
his? What do you wish us to do? Would you have us to be foolish as

11 The Didache (anon.), II, 1-2, in 1 The Apostolic Fathers 312 (Loeb ed. 1912).
12 Epistle to Diognetus (anon.), V, 6, in 2 id. at 361 (1913).
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sheep? But even they do not desert their offspring. Would you have us be
fierce as wolves? But even they do not desert their offspring. Come now,
who follows your advice when he sees his child fallen on the ground and
crying? Why, in my opinion, your mother and your father, even if they
had divined that you were going to say such things, would not have ex

posed you!13
No one at Rome, however, seemed much concerned with his appeal. The
vice was no longer exclusively one of the patricians or the rich. Plutarch's
report on the practice in his day, as quoted by Kiefer, sounds amazingly
like the abortion pleas of today:
"The poor do not rear their children, because they are afraid that if they
are badly fed and educated they will grow up to be slavish and boorish and
to lack all the graces."14

In or about A.D. 180 the Christian lawyer Minucius Felix, in an

apologetic comparison of Christian and pagan practices, wrote:
I see your newly born sons exposed by you to wild beasts and birds of
prey, or cruelly strangled to death. There are also women among you who,
by taking certain drugs, destroy the beginnings of the future human
being while it is still in the womb and are guilty of infanticide before they
are mothers.15

Grecian culture and moral concepts were now dominant in the Empire.
Clement of Alexandria asserted that no moral code or sense of decency
could be looked for among a people who held to the religious mythology
of the Greeks. Every vice was made respectable by invocation of that
vice's patron god. He reviewed the Olympian hierarchy, and showed that
even the most idealized of these deities, not only Zeus but Apollo, not
only Aphrodite but Athene, had been acclaimed throughout Greek litera
ture as practitioners of the most abominable vices.16
Kiefer quotes the opening of Florus' Epitomae of Livy:
"If we consider the Roman people as a man, and reflect on the whole
course of its life�its birth, its growth, its prime and its old age�we shall
find that it passed through four stages. The first, under the Kings, lasted
for 400 years, during which Rome struggled with its own neighbours.
This was its infancy. The next age lasted from the Consulship of Brutus

13 Epictetus, The Discourses as Reported by Arrian, The Manual and Fragments, I,

xxiii, at 149, 151 (Loeb ed. 1926).
14 Kiefer, Sexual Life in Ancient Rome 35 (1953).
15 Minucius Felix, Octavius, XXX, at 82-83 (Freese transl. 1919).
16 Clement of Alexandria, The Exhortation to the Greeks, II, IV.
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and Collatinus to the Consulship of Appius Claudius and Quintus Fulvius
�150 years, in which Italy was subdued. This was a time full of virile
and martial energy and might be called Rome's youth. Next come 150

years until Augustus, during which Rome subdued the whole world. This
was the early manhood of the nation, the prime and flower of its life.
From Augustus to the present age are almost two hundred years, in which
the idleness of the Emperors has withered the Empire in old age. . . . We
were corrupted first by the conquest of Syria, and then by Asia, the

legacy of Attalus. That wealth and power struck at the root of morality,
and made the nation sink and drown in the cesspool of its own vices."17

Septimius Severus, the first Emperor from North Africa, A.D. 193-

211, set out to prove that paganism could match Christian ideals, and
satisfy the new and uncorrupted citizenry of the Empire who were dis

gusted by the heritage from Greece and Rome. His own life was clean.
The palace group included the great jurists Papinian, Paulus and Ulpian;
Aelianus and Galen were favorite guests. He founded the school at
Alexandria and put in charge of it the ascetic Plotinus, to build up a

Platonic philosophy which would be able to meet Christianity on the
moral as well as the intellectual level.
He tightened the laws against adultery, and at the same time removed

the disqualifications long imposed upon the children of such connections.
Finally he decreed exile for wives who resorted to abortion, and made
abortion generally one of the Crimina Extraordinaria with no fixed
penalty. All of these decrees were carried into the Corpus Juris.18
"[I]t is certain that after Rome encountered Carthage, and Greece,

and Asia Minor, a multitude of different stocks poured into Italy, and
mingled with the pure native breed. That was a grave change from the
old ideals; for the Empire had been built on the solidarity of the ancient
aristocratic families. In addition to this, the best blood of Italy was

sapped by constant and savage warfare and nothing was gained to com

pensate that loss. . . . Even at the end of the Republic the percentage of
pure Romans in these colonies was small; and long before the Empire
officially came to an end, they suffered changes and importations which
diminished even that small proportion of pure stock."19
The addition to the racial mixture of Germans and Goths and others

from the north was of quite a different sort. Dissatisfaction with the
17 Kiefer, op. cit. supra note 14, at 331-52.

^

18 6 Duruy, History of Rome 538, 556 (Mahaffy ed. Ripley and Clarke transl. 1883) ; 2
Aerman, Roman Law in the Modern World 489-90 (2d ed. 1922).
19 Kiefer, op. cit. supra note 14, at 355-56.
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Graeco-Roman tradition brought over intellectual leaders like Minucius
Felix and Tertullian to Christianity after they had explored the various
phases of Grecian thought. The new element, rude but unspoiled, had
little taste for sexual depravity. Christianity, however, was still on the
defensive, and not shaping any legislation. Under Constantine and under
Julian the Christians were still a minority, although they were coming
to include the best of the Empire. When imperial laws began to be
written by men who thought in Christian terms, abortion was condemned,
but that was not until well into the fourth century.
The Christian position against the destruction of human life before

or after birth never changed, but biological thought did. The Stoics'
theory of life beginning only at actual birth of the fully developed infant
meant that there could be no destruction of life by abortion. The first
Christians regarded the new life which began at conception as continuing
essentially unchanged during its whole period of development; induced
abortion at any stage was therefore a homicide.

How many of you might I deservedly charge with infant murder; and
not only for choosing from among the different kinds of death some of
the crudest for their own children, such as drowning or starving with cold or

hunger, or exposing to the mercy of dogs; dying by the sword being too

sweet a death for children, and such as a man would choose to fall by
sooner than any other ways of violence. But Christians now are so far
from murder that with them it is utterly unlawful to destroy a child in the

womb, when nature is in deliberation about the man; for to kill a child
before it is born is to commit murder by way of advance; and there is
no difference whether you destroy a child in its formation or after it is

formed and delivered. For we Christians look upon him as a man who is
one in embryo ; for he is a being like the fruit in blossom, and in a little time
would have been a perfect man, had nature met with no disturbance.20

The development of a code of law for the Church's own governance
required definition and distinction. When are we dealing with a human

life?
The answer had to be found not in moral theology or ethics but in em

bryology. From the second century to the eighteenth the only authority
recognized in the western world on embryology, or in any department of
medicine, was the Emperor Severus' physician Galen. The works attrib
uted to him filled seven large volumes when printed in Venice in 1572; a

nineteenth century edition prepared by the German Scholar Karl Gottlob
Kiihn comprised twenty-two volumes. Three of these treatises related

20 Tertullian, Apologia, IX, vi-vii [author's transl.].
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to embryology: On Natural Faculties (theoretical), On Formation of

Fetus (anatomical), and On Whether an Embryo is an Animal. Galen

took both his philosophy and his biology from Aristotle and Aristotle's

immediate followers; and that is where we must begin if we are to

understand the development of the several systems of law in relation to

abortion.
It is not only necessary to decide whether what is forming in the female

receives anything material, or not, from that which has entered her, but
also concerning the soul in virtue of which an animal is so called (and
this is in virtue of the sensitive part of the soul)�does this exist

originally in the semen and in the unfertilized embryo or not, and if it
does whence does it come? For nobody would put down the unfertilized

embryo as soulless or in every sense bereft of life (since both the semen

and the embryo of an animal have every bit as much life as a plant), and
it is productive up to a certain point. That then they possess the nutritive
soul is plain (and plain is it from the discussions elsewhere about soul

why this soul must be acquired first). As they develop they also acquire
the sensitive soul in virtue of which an animal is an animal. For e.g. an
animal does not become at the same time an animal and a man or a horse
or any other particular animal. For the end is developed last, and the

peculiar character of the species is the end of the generation in each in
dividual. Hence arises a question of the greatest difficulty, which we must

strive to solve to the best of our ability and as far as possible. When and
how and whence is a share in reason acquired by those animals that par
ticipate in this principle?21
For all three kinds of soul, not only the nutritive, must be possessed
potentially before they are possessed in actuality. And it is necessary
either (1) that they should all come into being in the embryo without
existing previously outside it, or (2) that they should all exist previously,
or (3) that some should so exist and others not.22

Now that it is impossible for them all to pre-exist is clear from this con

sideration. Plainly those principles whose activity is bodily cannot exist
without a body, e.g. walking cannot exist without feet. For the same reason

also they cannot enter from outside.23

It remains, then, for the reason alone so to enter and alone to be divine,
for no bodily activity has any connexion with the activity of reason.24

21 Aristotle, De Generatione Animalium, II, iii, col. 736a, line 28-col. 736b, line 9 (Piatt
ransl. 1910).
22 Id. col. 736b, lines 15-20.
23 Id. lines 22-25.
24 Id. lines 28-31.
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The complete human life, then, which includes the vegetable, animal
and rational, is not created or produced all at once, but one develops
into another by stages, from an original potentiality. A purely vegetative
or nutritive life begins at the moment of conception, and to it is sub
sequently added an animal life; and the complete man comes into being
through infusion of the rational life shortly before his birth.
With very few exceptions, Christian writers not only on medicine but

also on theology accepted the three-stage theory of Aristotle.
St. Augustine states clearly that destruction of the fetus at any stage

is a grave offense, and that its destruction after it has acquired a human
soul in the womb is homicide; but that when its life actually begins is
a matter of biological fact not yet determined. But not all of his discus
sion is equally clear to a layman. It is the infusion of the intellectual
soul which gives substantial form, that which makes the matter of the
fetus distinctively man, and this comes after the physical formation of
the fetus is complete. He distinguished between formed and unformed,
and again between already living and not yet living, but he does not
make formed and living synonymous.25
About 1150 the Benedictine John Gratian made a compilation of

canonical decrees, patristic writings and Roman law, with brief comments
of his own, as a textbook for law classes, giving it the name Decretum.
It became at once the basic work on canon law. In the next century
it was supplemented by other decretals and brought up to date by the
Dominican Raymond Penafort, the additions being designated as Deere-
talium Collectiones. The original and the supplementary works together
were recognized as the Corpus Juris Canonici until the new Code of 1917.

It contains three propositions as to abortion, on which St. Augustine
is cited: Every destruction of an unborn child is condemned; destruction
of the fetus before it has been animated is not legally homicide; and
the human soul is not infused until after formation of the body.26
The Decretalium Collectiones contains one from Pope Innocent III, in

1211. A cleric who was engaging in horseplay with a pregnant woman,

unintentionally caused her abortion. The ruling was that he should be
barred from the exercise of his ministry if the fetus had already acquired-

25 Augustine, Qusestionum in Heptateuchum, II, Ixxx, in 34 Patrologise Cursus Complete
626-27 (Migne ed. 1887).

26 Decretum Magistri Gratiani, pt. II, C. XXXII, q. II, chs. 7-9, in 1 Corpus JuK
Canonici 1122 (2d ed. Friedberg ed. 1922).
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life, otherwise not. ("[S]i nondum erat vivificatus conceptus, ministrare

poterit; alioquin debet ab altaris officio abstinere.")27
The theory of three successive stages of life in the fetus which Galen

had taken from Aristotle was even more securely fixed by the writings
of Thomas Aquinas. In explaining these stages, however, he made a

substantial change. When the sentient stage was reached it was re

placed by a new, animal life which included the vegetative functions.

When the intellectual soul was created and infused, it replaced the mere

animal-vegetative, and thereafter provided for all human activities,
vegetative, sentient and rational.

[N]ow it is clear that the first thing by which the body lives is the soul.
And as life appears through various operations in different degrees of living
things, that whereby we primarily perform each of all these vital actions
is the soul. For the soul is the primary principle of our nourishment, sensa
tion, and local movement; and likewise of our understanding. Therefore this

principle by which primarily we understand, whether it be called the in
tellect or the intellectual soul, is the form of the body. This is the demon
stration used by Aristotle (De An., II, 2 (414a 12)).28

We must therefore conclude that the sensitive soul, the intellectual soul
and the nutritive soul are in man numerically one and the same soul.
This can easily be explained, if we consider the differences of species and
forms. For we observe that the species and forms of things differ from one

another as the perfect and the less perfect; just as in the order of things
the animate are more perfect than the inanimate, animals more perfect
than plants, and man more perfect than brute animals. Furthermore, in
each of these genera there are various degrees. . . . Thus the intellectual
soul contains virtually whatever belongs to the sensitive soul of brute
animals, and to the nutritive soul of plants. . . . [S]o neither is Socrates a

man by one soul, and an animal by another ; but by one and the same soul
he is both animal and man.29

The embryo has first of all a soul which is merely sensitive, and when
this is removed, it is supplanted by a more perfect soul, which is both
sensitive and intellectual, as will be shown further on.30

Whence we must conclude that there is no other substantial form in

27 Penafort, Decretalium Collectiones, lib. V, tit. XII, ch. xx, in 2 id. at 802. (Footnotes
omitted.)
28 Aquinas, Summa Theologica, I, Q. 16, art. 1, in Introduction to Saint Thomas Aquinas

293 (Pegis ed. 1948).
29 Id. art. 3, at 306.
30 Id. art. 3, reply obj. 3, at 306.
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man besides the intellectual soul; and that just as the soul contains
virtually the sensitive and nutritive souls, so does it contain virtually all
inferior forms, and does alone whatever the imperfect forms do in other
things. The same is to be said of the sensitive soul in brute animals, and
of the nutritive soul in plants, and universally of all more perfect forms in
relation to the imperfect.31
It is interesting to compare with the staid and precise language of

Thomas Aquinas these lines from "Mathnawi" of the Sufi philosopher-
poet Jala ud-Din Rumi:

I died from mineral and plant became;
Died from the plant, and took a sentient frame;
Died from the beast, and donned a human dress;
When by my dying did I e'er grow less?32

Dante described it more carefully:
There the one is mingled with the other; one designed to be passive, the

other to be active, by reason of the perfect place whence it springs;
and, joined thereto, it begins to operate ....
The active virtue having become a soul, like that of a plant, in so far

different that the former is on the way and the latter is already at the

goal,
then effects so much that now it moves and feels, like a sea-fungus; and

then sets about developing organs for the powers whereof it is the germ.

Now, son, expands, now distends, the virtue which proceeds from the

heart of the begetter, where nature intends all human members;
but how from an animal it becomes a human being thou seest not yet

know that so soon as the organization of the brain is perfect in the

embryo, _

the First Mover turns him to it, rejoicing over such handiwork ol

nature, and breathes into it a new spirit with virtue filled,
which draws into its substance that which it finds active there, and

becomes one single soul, that lives, and feels, and turns round upon itself.3

The recognition of a crime of abortion in our Common Law has fre

quently been questioned, all on the authority of Sir Edward Coke's com

mentary,34 of which Sir James F. Stephen writes: "I now come to Cokes

31 Id. art. 4, at 308.
32 Browne, A Persian Anthology, No. 10, at 88 (Ross ed. 1927).
33 Dante, Divine Comedy, Purgatorio, canto XXV, at 341-42 (Carlyle, Okey and Wick-

steed transl. 1950). ,
34 Coke, The Third Part of the Institutes of the Laws of England, ch. 7 (3d ed. iw).
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Third Institute, a work which, not by reason of its own merits, but be
cause of the reputation of its author, may be regarded as the second
source of the criminal law, Bracton being regarded as the first."35 It
would be hard indeed to set up the belief of any sixteenth century scholar

against the positive declaration of the king's Justiciar as to the law

which he himself was busily administering in the middle of the thirteenth

century: Liber III, tractus secundus, ch. 4 (Homicide) : "Si sit aliquis,
qui mulierem praegnantem percusserit, vel ei venenum dederit per quod
fecerit abortivum, si puerperium jam formatum vel animatum fuerit, &
maxime si animatum, facit homicidhi."36 "If there be someone, who has
struck a pregnant woman, or has given her poison, whereby he has caused

abortion, if the foetus be already formed and animated, and particularly
if it be animated, he commits homicide."37
Bracton was confirmed by the anonymous judge whose commentary

was published as Fleta: "Qui eciam mulierem praegnantem oppresserit
vel venenum dederit vel percusserit ut faciat abortiuum, vel non con-

cipiat, si foetus erat iam formatus et animatus recte homicida est, et
similiter qui dederit vel acceperit venenum sub hac intencione ne fiat
generacio vel concepcio."38
Many have been puzzled by the curious phrasing in Bracton which

Sir Travers Twiss in his edition of Bracton has translated: "if the foetus
be already formed and animated, and particularly if it be animated."
The initial difficulty for one who relies on this translation is that the
word "vel" of the original has been translated as "and" instead of "or."
The proper conjunction does make sense but to understand it fully
requires some knowledge of the background of this old law. All European
thought in matters relating to medicine and biology down to the seven

teenth century, or even later, was shaped by the teaching of Galen, the
great Greek scholar of the second century. His Opera Omnia published
at Brescia in 1490 was one of the earliest printed works. During some
fifteen centuries many studied Galen, no one ever challenged him.39
Galen in turn had taken his embryology from Aristotle, which must
have added to his authority in the thirteenth century.
In 1803 the first English statute on abortion40 removed the requirement
36 3 Stephen, History of the Criminal Law of England 52 (1883).
36 2 Bracton, De Legibus et Consuetudinibus Angliae 278 (Twiss ed. 1879)
37 Id. at 279.
38 2 Fleta 60-61 (Selden Soc'y ed. Richardson and Sayles eds. 1955).
39 Castiglioni, A History of Medicine 221 (1941).
40 Miscarriage of Women Act, 1803, 43 Geo. 3, c. 58.
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�originated by Coke, enunciated by Blackstone�that the act come
after quickening, although it did preserve a distinction. It condemned the
wilful, malicious and unlawful use of medical agents (with no reference
to surgical) with intent to induce abortion, without regard to whether
the attempt was effective, or whether death resulted to the mother. It
was made a felony in every case, but punishable by death only if the
potion was given after quickening, otherwise ("wilfully and malicious
ly") only by transportation up to fourteen years, whipping, the pillory,
imprisonment, "one or more of the said Punishments."
This statute remained unchanged through the remaining years of

George III and the Regency, but in 1828 it was amended, in the course

of an Offences against the Person Act, to apply as well to abortions
induced unlawfully by use of instruments. It limited imprisonment to
three years at hard labor, but set a minimum of seven years for trans

portation beyond the seas.41
It was only in the next year that the Roman Catholic Relief Act was

passed, making it possible for His Majesty's Catholic subjects to sit in
Parliament, although still ineligible for the highest offices.42
In 1837 the young Victoria came to the throne, with Lord Melbourne

continuing as Prime Minister, and one of the first enactments was an

amendment to the Offences against the Person Act which, among other

things, eliminated all reference to quickening and actual pregnancy, and
increased the term of transportation to any term from fifteen years to

life.43
Finally, in 1861, the new Offences against the Person Act gave the

abortion law its present form, at least so far as parliamentary action was

concerned.44 Section 58 declared a felony the use of any means by a

woman with intent to effect her own miscarriage, if actually pregnant,
or by others with like intent without regard to whether she was actually
pregnant or not. The new section 59 made a misdemeanor, punishable by
penal servitude up to three years or imprisonment with or without hard
labor up to two years, the furnishing of any means of effecting abortion
with knowledge that it was intended to be used for such purpose on any
woman, pregnant or not.
In 1890, it was held that, while a woman could not be convicted under

the first clause of section 58 unless she were actually pregnant, actual

� 9 Geo. 4, c. 31 (1828).
42 10 Geo. 4, c. 7, � 2 (1829).
43 7 WiU. 4 & 1 Vict., c. 85 (1837).
44 24 & 25 Vict., c. 100 (1861).



1961] Justifiable Abortion 433

pregnancy need not be proved in establishing a conspiracy with others
to effect her own abortion.45
It was a year after the Offences against the Person Act of 1861 that

Catholic members of Parliament were authorized to take their seats

without declaring against the Mass.46
There have been but few, and it would seem from here unimportant,

occasions of judicial interpretation of the Act of 1861, until the trial
of Dr. Bourne in 1938.47 The report of the case at the trial level is fully
set out in an Appendix48 and is recommended to the reader's attention
at this time.

The instructions and summing up, delivered without notes, by a trial

judge never specially recognized, in the criminal court in London, have
been acclaimed by American lawyers who favor freer abortion, as mark
ing a new epoch in our law. To the ordinary American lawyer, who
must determine the effect to be given to judicial statements according
to American practice and experience, these instructions would seem to

supply very little authority for anything. Our biggest cities have, un
fortunately, more criminal trials going on every day than all of England.
The instructions given, usually on consideration of written requests,
are never reported and seldom indicated by the daily papers covering
the various trials; they are preserved by no law reporter unless re

viewed by a higher court. The English may perhaps give some tremen
dous authority to the unsupported comments of the first trial judge to

speak on a subject. In this we do not follow. Whether a successor of
Judge Macnaghten would ever feel, as apparently Judge Macnaghten
did, that special circumstances or merely the growth of new ideas over

the years could give him the right to consider the issues of such a case
for himself�we would not presume to form an opinion. We can only
watch from a great distance and wonder whether a trial judge in one
of the criminal courts outside London could ignore the Macnaghten in
structions (now twenty-three years old) and make his own determination
of whether a statute still on the books should be nullified by judicial
action (a typical American practice, we are often told); or whether
the Government is to go on through the foreseeable future consideringall prosecutions for abortion as barred by the Bourne case; or whether

45 The Queen v. Whitchurch, [1890] 24 Q.B.D. 420.
46 The Statute Law Revision Act, 1863, 26 & 27 Vict., c. 12S.
47 R. v. Bourne, [1938] 3 All E.R. 61S (K.B.).
48 Appendix II, p. 521.
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a prosecution could be had on complaint of an individual�these are
all questions which it would be improper for us to attempt to answer.
And while we wonder, we recall the testimony of obstetricians of today,

and of many pages of cold figures, that every pregnancy involves some
risk to the physical, mental or emotional health of the mother. If any
least hazard to the mother takes a case from under the operation of
section 58 of the Act of 1861, and if our courts could be expected to
follow as established law this commentary of an English trial judge,
then there would seem to be little occasion for liberalizing our own abor
tion laws.
For a ruling of such import, the form in which we have it is hardly

satisfactory to an American. The case is found in three sets of law
reports49 and all report it differently, one being substantially different
from the others. In addition, we would be inclined to respect the ac

curacy of The Times in its report of the trial on July 20, 1938.
A respected English law writer, discussing the case in 1938,50 noted

that the judge cited no legal authority for any of his propositions: all
were the product of pure reason. As to the justification of the abortion

by the medical necessity of saving the mother, the judge stated that he
had no authorities to aid him. He draws on the Infant Life Act of 1929
for an express exception on this account to the terms of that Act, and

by analogy or implication makes it a part of the abortion law he was

administering. But, Mr. Davies comments, "As far back as 1846, the
Criminal Law Commissioners, after setting out the law relating to abor

tion, suggested the addition of this proviso: 'Provided that no act specified
in the last preceding Article shall be punishable when such act is done
in good faith with the intention of saving the life of the mother whose

miscarriage is intended to be procured.' They appended a note to this:
'This proviso seems expedient: it is contained in other codes, but does
not appear to have been adverted to in our treatises.' To this day, the

proviso has not been specifically attached to the crime of abortion . . . ."51
Actually it was not shown that the young girl on whom the abortion

was done was in any danger of death from the continuance of her

pregnancy, in spite of the terrible wrong which had been done to her.
The judge said: "Life depends upon health, and it may be that health
is so gravely impaired that death results."52 And if "the probable con-

� [1938] 3 All E.R. 61S (K.B.) ; [1939] 1 K.B. 687 (1938) ; 108 LJ.K.B. 471 (1939)
50 Davies, The Law of Abortion and Necessity, 2 Modern L. Rev. 126 (1938).
51 Id. at 136. (Footnote omitted.)
52 [1938] 3 All E.R. at 617.



1961] Justifiable Abortion 435

sequence of the continuance of the pregnancy will be to make the woman

a physical or mental wreck, the jury are quite entitled to take the view

that the doctor, who, in those circumstances, and in that honest belief,
operates, is operating for the purpose of preserving the life of the

woman."53 As the testimony in support of this justification was slight and

quite speculative, the judge instructed the jury that it must acquit unless
the prosecution proved beyond a reasonable doubt that the abortion was

not medically necessary. As he introduced this justification into the

statute law, it was but reasonable that he should be the one to fix its

terms. The summing up contained but a brief reference to a bit of the

testimony; the instructions were an elaborate and rather devious argu
ment for the defense.
A reading of the entire statement of Judge Macnaghten in this case

will incline the average lawyer to agree with Mr. Davies that while juries
are commonly blamed for refusal to convict mothers of infanticide, their
verdicts are actually due in most cases to instructions by quibbling
judges.
The first State to enact a statute dealing directly with abortion was

Connecticut54 which in 1821 adopted Section I of Lord Ellenborough's
Act,55 punishing the attempt to abort a fetus by poison after quickening,
but not Section II which punished such an attempt before quickening;
and it substituted life imprisonment for the death penalty. In 1830 Con
necticut extended the statute to attempts by means other than the use

of drugs and the like, but still dealt only with acts done after quickening,
and reduced the penalty to a term of seven to ten years.56 In 1860 it
was extended to attempts on any woman, but the punishment was further
reduced to a prison term of one to five years; and for the first time an

exception was made for acts "necessary to preserve the life of such
woman."57
In 1827 Illinois had made a crime punishable by imprisonment up to

three years of any attempt by means of any noxious substance upon any
pregnant woman.58 It was not until 1867 that it was applied to such
attempts regardless of the means used, setting a penalty of two to ten
years' imprisonment, and declaring such an attempt murder when it re-

53 Id. at 619.
54 Conn. Stat. tit. 22, �� 14, 16, at 152, 153 (1821) [Appendix I, p. 453].
65 Miscarriage of Women Act, 1803, 43 Geo. 3, c. 58.
56 Conn. Laws ch. 1, � 16, at 255 (1830) [Appendix I, p. 453-54].
57 Conn. Pub. Acts ch. LXXI, � 1, at 65 (1860) [Appendix I, p. 454].
58 111. Rev. Code � 46, at 131 (1827) [Appendix I, p. 466].
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suited in the death of the mother.59 At the same time it exempted abor
tion and attempted abortion "for bona fide medical and surgical pur
poses."
In 1828, the year of 9 Geo. 4, New York made an attempt to abort a

quick child second degree manslaughter if the intent was to destroy the
child, or a misdemeanor if the attempt was only to produce miscarriage
(not defined) at any stage of pregnancy.60 In either case the attempt
was excused if necessary to preserve the life of the mother, or if two

physicians had so advised. An Act of 1845 exempted attempts whether
before or after quickening only when necessary to preserve the life of
the mother, dropping the alternative of opinions by two physicians.61 It
also declared a misdemeanor whenever the mother should seek and take
an abortifacient or submit to any attempt to abort her child, without
express requirement that she be actually pregnant. The next year an

attempted abortion by others on a pregnant woman was declared man

slaughter in the second degree if the woman died as a result.62
Ohio in 1834 made a misdemeanor of any such attempt on any preg

nant woman unless necessary to preserve her life, actually or in the
opinion of two physicians.63 The attempt after quickening, "with intent
thereby to destroy such child" was declared a high misdemeanor, punish
able by imprisonment for one to seven years.
The next year Indiana declared a misdemeanor the attempt by any

means on any pregnant woman unless necessary to preserve her life.64
There were amendments from time to time, but it was not made a felony
until 1881.65

Missouri in 1835 legislated against attempts to destroy a quick child,
but excused it if necessary to preserve the life of the mother or if such
advice was given by a single physician.66
In 1838 the first penal code of the new State of Arkansas defined as

manslaughter a successful attempt to destroy a quick child, unless neces-

*9 El. Pub. Laws �� 1, 2, 3, at 89 (1867) [Appendix I, p. 467].
eo N.Y. Rev. Stat. pt. TV, ch. I, tit. II, �� 8, 9, at SS0; N.Y. Rev. Stat. pt. IV, ch. I,

tit. VI, � 21 at 578 (1828-1835) [Appendix I, p. 499].
61 N.Y. Laws ch. 260, �� 1, 3, at 285 (1845) [Appendix I, p. 500].
62 N.Y. Laws ch. 22, � 1, at 19 (1846) [Appendix I, p. 500].
63 Ohio Gen. Stat. �� 111(1), 112(2), at 252 (1841) [Appendix I, p. 504].
6* Ind. Rev. Stat. � 3, at 224 (1838) [Appendix I, p. 468].
65 Ind. Laws ch. XXXVII, � 22 (1881) [Appendix I, p. 468].
66 Mo. Rev. Stat. art. II, � 10, at 168 (1835) [Appendix I, p. 490].
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sary to preserve the life of the mother, or a "regular physician" so ad

vised.67
The Territorial Legislature of Iowa in 1839 adopted the old statute on

attempts to abort by poisoning, providing for imprisonment up to three

years.68 In 1843 it extended the ban to attempts by other means, but

only if the child was actually killed (the wording is ambiguous), in which

case the action taken was declared manslaughter.69 At the same time the

act exempted any such measures if necessary to preserve the life of the

mother.
The Maine statute of 1840 declared a crime any successful attempt

to destroy the child at any stage of pregnancy; any other attempt was

punished by a jail sentence.70 The act exempted whatever was "done as

necessary to preserve the life of the mother."
In 1841 Alabama enacted what had by then become something of a

standard American abortion statute, forbidding attempts to cause mis

carriage by any means unless necessary to preserve the life of the mother,
but provided only a three to six months' jail term as punishment.71
The reform of English penal laws had eliminated the death penalty

for most felonies, including abortions and abortion attempts. Under 7

Will. 4 & 1 Vict., c. 8S,72 however, the attempt by any means was again
declared a felony, which could be punished by transportation for life.
It made no exception on account of danger to the mother, which was an

American contribution. No such exception has been made by Parliament
to this day, and if any be now recognized it must be based on the argu
mentative instructions of a single trial court judge in 1938 adjusting the
Act of Parliament to his own conception of what such a law should be.
Most of the early American statutes dealt severely with abortions

performed after quickening, but were relatively quite lenient as to abor
tions at an earlier stage. Most of them began with rather loose authoriza
tion of abortions based on the opinions of one or two medical men that
they were necessary to preserve the life of the mother, but a few years'
experience generally brought amendments to limit exemption to cases

in which the abortion was necessary, with no substitution of a physician's
declared opinion for the fact.

67 Ark. Rev. Stat. ch. 44, div. Ill, art. II, � 6 (1838) [Appendix I, p. 450].
68 Iowa (Terr.) Stat. 1st Legis., 1st Sess., � 18, at 145 (1838-1839) [Appendix I, p. 470-

71].
69 Iowa (Terr.) Rev. Stat. � 10 (1843) [Appendix I, p. 471].
70 Me. Rev. Stat. ch. 160, �� 13, 14 (1840) [Appendix I, p. 478].
71 Ala. Acts ch. 6, � 2 (1840-1841) [Appendix I, p. 447].
72 Offences against the Person Act, 1837.
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All but a few States punished acts done with the intent to produce
abortion, regardless of whether an abortion was actually effected, and
this has become more and more the common pattern in this country as

in England.
The old English statute to punish concealment of birth and death of

bastard infants73 had been generally recognized or adopted by the
American colonies, and was included in the statutes of most of the older
States before any of them enacted abortion laws.
In most of the abortion laws, English and American, as well as in the

Canon Law, we note the omission to specify the time at which in the
legal view an abortion becomes possible. The Nebraska statute specifies
a "vitalized embryo, or foetus at any stage of utero gestation."74 When
is it vitalized? A paragraph from a much used commentary on the Code
of Canon Law of 1917, with reference to Canon 985, may be of interest.
"Those who perform an abortion on a human being incur irregularity,

provided, of course, the act is committed, not accidentally or unawares,
but intentionally or through grievous culpability, even though by ac

cident. The aborted fetus must be a fetus humanus, and, as is generally
added, animatus, i.e., a living human fetus. We were surprised to see

no reference, among Card. Gasparri's quotations, to the Constitution of

Gregory XIV, 'Sedes Apostolica,' of May 31, 1591, which restricted

irregularity and penalties to the fetus animatus, as the old law had it.
However, said Constitution is quoted under can. 2350, � 1. We believe
that the unanimous teaching of the school should not be set aside,
especially since the wording fetus humanus can only signify a living
fetus. Animation, as stated before, takes place within the first week after

conception. Theologians as well as canonists admit that the old theory
concerning animation may still be held as far as the incurring of penalties
and irregularities is concerned. This theory is that between the concep
tion and the animation of a male fetus forty days, and of a female fetus,
eighty days elapse. As long as no authentic declaration has been issued,
the strict interpretation applied to penal laws may be followed here,
and the period of forty, respectively eighty days be admitted. At any
rate, we cannot scientifically speak of a human fetus before the lapse of
six days after conception."75
An exhaustive study of the history of Canon Law from its beginnings

to the New Code was published by Roger J. Huser, O.F.M., in 1942.76
73 Miscarriage of Women Act, 1803, 43 Geo. 3, c. 58, � 4.
7* Neb. Rev. Stat. � 28-404 (1956) [Appendix I, p. 491].
75 Augustine, A Commentary on the New Code of Canon Law 489-90 (1920).
76 Huser, The Crime of Abortion in Canon Law (1942).
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Among canonists (and also Catholic theologians) there is still difference
of opinion on the biological problem of when conception takes place:
presumably the moment impregnation of the ovum takes place, or is

completed. But when is that?
The moral theologian takes account of discoveries in embryology as

soon as known. The canonist can give them effect only when they have
evoked a new declaration from a canonical authority.
That a new life exists from the moment of conception�a human soul

�is certainly the prevailing view of Catholic theologians as well as

biologists. It is not accepted by all.77
It is repeatedly urged that broadening the statutory authority to per

form therapeutic abortion will cure a greater evil of widespread abortions

by men without medical qualifications resulting in an appalling number
of maternal deaths.
The American Law Institute abortion section corresponds to the

Danish law of 193 9.78 We are told that while the number of legal abor
tions increased in twelve years to some 5,000 a year, the number of
criminal abortions, instead of approaching zero increased to 9,000 a year.
In Copenhagen only 70% of all pregnancies were allowed to go full term
to deliver a living child.79
The taking over by good medical men of all abortions would work an

improvement in the figures on deaths from abortion only if they took over

literally all cases. But no statute yet proposed would authorize abortion
of an infant only because conceived out of wedlock. The young woman

unintentionally pregnant who now risks all in going to an under-cover
abortionist will continue to do so, since legitimate medical men are not
permitted to perform the operations they seek, and well-qualified hospitals
and surgeons will still be asking a higher fee than these young women
can pay.
Of the cases reported by Dr. Gebhard and his associates in 1958,

only 33 percent paid over $100 for their abortions; the average, of
those who paid at all, was $83.80
The various hopelessly conflicting "estimates" of the number of spon

taneous abortions, induced abortions and deaths from abortion are all
77 Hyacinthus and Hering, De Tempore Animations Foetus Humani, 28 Angelicum 18-29

(195l) .

78 Law of May 18, 1937, [1939] Lovtidende for Kongeriget Danmark at 2S4 (Den.).79 Donnelly, as recorded in Calderone, Abortion in the United States, ch. 6 (TherapeuticAbortion in the United States) (19S8).
80 Gebhard, Pomeroy, Martin and Christenson, Pregnancy, Birth and Abortion 200
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stated in such broad terms of minimum and maximum, constituting such
wide brackets, that it seems silly to call them estimates at all.81 They
agree however in maintaining that the number of concealed deaths from
this cause must be enormous because all criminal abortions are performed
by men without medical qualifications in places devoid of hygienic safe
guards. Just who is qualified to say to what extent this is true? The
Gebhard report says:

Although in the course of taking sex histories we have acquired as sub
jects several practicing abortionists, and have secured supplementary data
on their practice of abortion, we do not have a wide enough sample to

generalize about them as a group. In the limited number of professional
abortion specialists interviewed we have been impressed with their techni
cal ability and the low number of deaths and ill effects resulting from
their operations. We have also been impressed with their obvious concern,
in most cases, over the plight of a woman with an unwanted pregnancy.
One abortion specialist, for instance, who had considerable evidence to

support his claim that he had performed 30,000 abortions without a single
death in the course of his medical practice, attempted to hire a psychiatric
social worker to counsel prospective abortion patients on the social and
emotional aspects of their problem. This attempt met with failure because
of his inability to find a trained person who was willing to become as

sociated with him in his illegal practice. To be sure, the profit motive is
also present, as the practice of inducing illegal abortion is a lucrative one,
but the particular abortionists who consented to be interviewed had a

much higher quality of surgical and medical technique than much of the
literature would lead one to expect.82

But all the discussion of these men who specialize in abortions for
women pregnant out of wedlock seems today to be academic or historical,
since most of those who seek abortions today are said to be wives who
did not wish to become pregnant.83
"In the past, the rearing of children has been an unqualified contribu

tion to society because of high mortality, but in the 20th century it is
a questionable achievement. It is certainly a self-indulgence. ... As
soon as babies become a distraction, a sedative, or a justification to a life
which has succumbed to outer pressures at the expense of inner develop
ment, their birth is lamentable. . . . Girls and women in their new, their

81 Report of the Statistics Committee, in Calderone, op. cit. supra note 79, at 180.
82 Gebhard, Pomeroy, Martin and Christenson, op. cit. supra note 80, at 198-99.
83 Kinsey, as recorded in Calderone, op. cit. supra note 79, ch. 8 (Abortion and Contra

ception), 156.
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own unfolding will but in passing be imitators of masculine vices and
virtues and repeaters of masculine professions. After the uncertainty of
such transitions it will become apparent that women only went through
the whole range and variety of those (often ridiculous) disguises in order
to clean their most characteristic nature of the distorting influences of
the other sex."8*
It is often said that those with a rigid code of morality should live

their own lives in accordance with it but not seek to impose it upon others.

Therapeutic abortionists impose their code on the thousands of infant
victims. The proposition also assumes that there are no objective prin
ciples of morality, which requires in turn a denial of any objective truth.
Gilson writes: "The great curse of modern philosophy is the almost

universally prevailing rebellion against intellectual self-discipline. Where
loose thinking obtains, truth cannot possibly be grasped, whence the con

clusion naturally follows that there is no truth."85
But there is objective truth, which does not lose its character as truth

no matter how many refuse to accept it. The laws which control the
character and movement of bodies in the physical universe, perhaps still
undiscovered, are objectively true�yesterday, today, tomorrow; they
were not affected by the poetic fancies of early Greek speculation, nor
by centuries of acceptance of Ptolemaic theory, nor by acceptance of a
heliocentric theory in its place. They are not affected by the ignorance or

the disbelief of a numerical majority of mankind at any time.
The Model Penal Code seeks to impose the views of a self-elected

better element on states and communities whose people are overwhelming
ly opposed to abortion. It may be put through legislatures by the prestige
of its proponents, or by its inclusion as a small item in a generally desired
code reform and amid the heat of debate over sections opposed by or

ganized crime and other lobbies. However it fares, it is either right or
wrong.
Legislative adoption of this section would not leave its opponents

undisturbed in their own way of life. The mere fact of affirmative ap
proval of therapeutic abortion by a legislature would change the views
and practices of millions who earnestly try to shape their lives to a moral
code, but who look to their lawmakers to define it for them.
Some doctors and hospitals in every community would be quick to

take advantage of the permission given them by statute, no matter how
84 Coolidge, Population v. People, 16 Population Bull. 145 (1960), reprinted from BullNo. 8, Thome Ecological Research Station.
85 Gilson, God and Philosophy xv (1951).
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small a minority they might be; and this would put pressure on other
doctors, and tempt patients who believed all induced abortion wrong.
The twin to section 207.11 was incorporated in a bill which was

offered in the House of Commons by Hon. Kenneth Robinson (Laborite)
in 1959, was finally debated and on February 13, 1961, died under rule.86
It may be recalled that in 1956 the English version of the declaration

of rights of sex deviates was published by the Church of England Moral
Welfare Council (Dr. Derrick Sherwin Bailey, secretary).87 It was

given final form by an independent committee under Sir John Wolf-

enden, in 1957, and was declared to have the endorsement of the Arch
bishop of Canterbury and authorities of the principal churches in Eng
land. It was incorporated in a bill and offered in Parliament. Ian Harvey,
Conservative secretary of state at the Foreign Office had resigned when
his homosexual relations with a Royal Guardsman were publicized.88
On April 9, 1959, the Daily Express carried a sensational attack on the
homosexual influence in London theater, touched off by the sentencing
of a choreographer and revue star for soliciting sex perversion.89 The
deviate declaration was brought up for vote a year later, on June 29,
1960, and was rejected by a vote of 213 to 99.90

Perhaps the most strongly urged reason for the revision of our abor
tion laws is that they have been found unenforceable because not sup

ported adequately by the people in general and by jurors in particular.
Of course, the real reason that there has been so little successful prosecu
tion under such statutes is simply that in most cases the crime is so

difficult to prove. If the abortion is successful, all evidence of the opera
tion disappears within a few days and the only witness is the mother who

brought it about. Rape is another crime in which all physical evidence
will ordinarily vanish in a few days but there is certainly no movement to

abolish or modify our laws against this crime on that account. Another
factor in the poor enforcement of abortion statutes is the fact that in
abortion cases the natural prosecutor, the child, is dead and its natural
guardian the criminal, so that there is no pressure on public prosecutors
to bring these cases before a grand jury. An English writer declared a

few years ago that juries were generally blamed for refusal to convict a

8� NCWC News Service (Radio, Foreign) Feb. 13, 1961, p. 5.
87 Washington (D.C.) Post, May 25, 1956, p. 47, col. 1.
88 Chicago Daily Tribune, March 20, 1959, pt. 2, p. 12, col. 1.
89 Daily Express (London), April 9, 1959, p. 8, cols. 2-3; see also, Chicago American,

April 9, 1959, � 1, p. 9, col. 3.
90 Chicago Daily Tribune, June 30, 1960, pt. 4, p. 9, cols. 5-6.
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mother of infanticide, but that their verdicts were actually due to in
structions given them by quibbling judges.91
The widespread practice of infanticide, and then its reduction under

Christian laws, shows that there is value to penal laws even where they
are widely disregarded. The statutes against duelling found in the laws
of all of the early States of the Union were for a long time very difficult
to enforce but the legislation persisted and furnished the rallying point
for the opposition to this absurd custom.
It is said that statutes should never declare criminal and undertake

to punish any conduct which is regarded as proper and desirable by a

respectable minority. It is always the "respectability" of the minority
which is looked to. A really big minority including many "respectable"
elements not only opposes legislation in aid of Negro rights and claims,
but opposes bitterly and actively, to the extent of violent defiance of
this and other legislation. A large and very respectable minority chal
lenges sincerely the whole idea of punishing the mixture of driving and
alcohol. We have much legislation against narcotics, subversives, trusts
and monopolies, all of which are heartily opposed by many but we could
hardly carry on our manner of life of today without the aid of these penal
laws.
Murder and other crimes of violence are increasing at a spectacular

rate in the United States and at least some other countries. Police and
prosecution efforts are becoming ever less effective. But few today would
propose abandonment of existing laws against such crimes. The Model
Penal Code does not abandon but seeks to improve them.
Section 207.11 would authorize reputable doctors to perform abortions

in reputable hospitals for a variety of medical and nonmedical reasons.
Should the next step be to make this more fully effective for a larger
part of the population by modifying our penal laws to justify murder,
robbery, burglary, larceny, embezzlement, the confidence game, when
ever in the opinion of two experts one of these crimes would be a neces
sary means for a particular individual to obtain the money to pay the
fees for an abortion by a reputable doctor in a reputable hospital?A Model Penal Code, in dealing with abortion, should contain onlythe condemnation, without "justifications." Any State that so desired
could then insert for itself any exceptions or exemptions or provision for
therapeutic abortion. Every State is still the proper guardian and in
terpreter of its own moral standards and traditions.

Davies, Killing in English Law, 1 Modern L. Rev. 203 (1937).
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But no State at peace has, or can give, the right to destroy an innocent
life. Elaborate safeguards against unjust execution for crime are found
in all the States. Many advocates of liberalization of abortion laws are

unconditionally opposed to capital punishment for any crime. They
would have the foulest murder punished only by a term in prison, often
with benefit of probation and parole laws, but would order death, on
the recommendation of two medical men, for the innocent child in the
womb. Rape and incest draw only prison terms�in many States ridicu
lously small ones�but the unborn infant attributed to such crime is to
be killed without even opportunity to show that he had actually some

other origin.
We can all remember the general horror at the slaughter of the Kulaks

in aid of the communist economy, and the slaughter in the name of
science at Dachau. We still reject the totalitarian state and maintain the
natural right to life of the individual as a human being, for whose protec
tion the state exists.

The Marquis de Sade had one of his heroines (Juliette) say:
"[A]nd so that is what murder is: a little matter disorganized, a few
combinations changed, some atoms broken and returned to Nature's cru

cible from whence they will return in a few days in another form; where
is the evil in that? Are women or children more precious to Nature than
flies or worms? If I take life from the one, I give it to the other; where
is the crime in what I do?"92

Just passim we may note that de Sade seems to have been in full ac
cord with the views of Seneca quoted earlier in this work. "De Sade was

much occupied with the idea of the optimum population, and in La

Philosophie dans le Boudoir he reaches conclusions very similar to those

put forward by Malthus three years later in his Essay on Population. He
did not pronounce definitely whether France had passed the optimum,
though he rather suspected it had; the future danger was anyhow grave.
. . . He was against the preservation of malformed or diseased children:
'Any child who is born without the necessary qualities which will allow
him to become one day a useful citizen has no right to life and the best

thing to do is to deprive him of it the moment he gets it.' "93 It will be
recalled that this was another instance of Spartan simplicity.
The Model Code would delegate to any two men licensed to practice

medicine both legislative and judicial authority beyond that of the State

92 Gorer, The Marquis de Sade 232 (1934).
s>3 Id. at 152.
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itself. Though holding no office, elective or appointive, they would deter
mine the indications for therapeutic abortion and their application to each

patient, without even the required aid of any expert opinion; give definite
on-the-spot answers to all questions in the shadowy area of genetics;
and determine the paternity of an unborn child and whether it was the
product of a crime of rape or incest.
The state cannot authorize medical men to do what is beyond its

own authority�to destroy an innocent life. It cannot authorize such
killing for the good of the state or of society, or as a scientific experi
ment. It may not take one innocent life to save another, let alone to

preserve the health of another. As Antigone replied to Creon:

Nor are
Your proclamations of such power that you
Of mortal birth, can hope to nullify
Th' unwritten and unerring laws of Heaven,
For not alone today nor yesterday
Are these unfailing laws in force. In all
Past time they lived and to eternity
Will they endure . . . ,94

It seems strange to hear charges that our laws against abortion are

due to pressure from the Catholic population. They might like to take
the credit, as their church is certainly opposed in principle to induced
abortion. But it is not a fact. The first modern statute, the English Act
of 1803, was enacted by a Parliament which had no Catholic members,
and few Catholic constituents. The statute 30 Car. 2, Stat. 2, barring
Catholics from both houses of Parliament was not repealed until 1829
(10 Geo. 4, c. 7). The first American laws against abortion were enacted
by States in which, at the time of enactment, Catholics were an objectof curiosity rather than a political force: Connecticut, 1821; Massachu
setts, 1845; Vermont, 1846; Maine, 1840; Illinois, 1827; New York
1828; Ohio, 1834; Indiana, 1835; Iowa, 1839; Arkansas, 1838; Alabama'
1841; Virginia, 1848; the Kingdom of Hawaii, 1850. New Hampshire'sabortion law was passed in 1848; its Constitution of 1783 was in full
force until 1877, and prescribed that only Protestants could be Governor
member of the Senate or member of the lower house.95

'

These enactments did not represent a passing hysteria. In general thetrend m amendatory legislation has been towards tightening the lawsand increasing the penalties.
94 Sophocles, Antigone 24 (Robinson transl. 19S8)
95 N.H. Const, pt. II.
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It is some seventy years since Balestrini warned: "Whenever abortion
becomes a social custom, it is the external manifestation of a people's
decadence, and far too deeply rooted to be cured by the mere attempt
to suppress the external manifestation."96
We do not believe that abortion is likely to become an American social

custom. The recent failure in Parliament of a bill similar to the American
Law Institute section 207.11 encourages belief that such bills will not
get too far in our own legislatures.
A few years ago Dr. Donnelly reminded a medical audience that Dr.

Osier, perhaps the most highly regarded medical man of our day, could
never have been born if the argument for economic indications had
prevailed in his community, as he was the ninth child in a very poor fam
ily. Of more general interest is the fact that on a similar supposition there
would have been no Abraham Lincoln, as his mother, Nancy Hanks, was
the result of an affair between a poor, shiftless girl without education or

means or morals, and a stranger from thither side of the mountain.
There will always be women to shut their hearts to everything but

their own desires. Some of them will undoubtedly obtain abortions no

matter what laws we have.

[T]he good die first,
And they whose hearts are dry as summer dust
Burn to the socket.97

There are many others who cry out for abortion at some time during
pregnancy when pain and discouragement are hardest, but who will be

grateful that an existing law prevented the plea from being heeded. As
the old Russian proverb has it: "Two small hands upon the breast, and
labor is forgotten."

96 Balestrini, Aborto, Infanticidio 191 (d'lnfante ed. 1888).
97 Wordsworth, The Excursion, I, in 6 The Poetical Works of William Wordsworth 35

(1864).
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APPENDIX I

Statutory Materials on Abortion�The United States and Its

Territories

Author's insertions are in brackets; brackets appearing in the statutes have been

changed to parentheses.

ALABAMA

Ala. Code tit. 14, � 9 (1940).

"Any person who willfully administers to any pregnant woman any drug or sub

stance, or uses or employs any instrument or other means to induce an abortion, mis

carriage, or premature delivery, or aids, abets, or prescribes for the same unless the same

is necessary to preserve her life or health and done for that purpose, shall on conviction
. . . [fine $100-$1,000, imprisonment up to 12 months]." [As amended, Acts 1951,
p. 1630.]

Ala. Acts ch. 6, � 2 (1840-1841).

"Every person who shall willfully administer to any pregnant woman any medicines,
drugs, substance or thing whatever, or shall use and employ any instrument or means

whatever with intent thereby to procure the miscarriage of such woman, unless the
same shall be necessary to preserve her life, or shall have been advised by a respecable
[sic] physician to be necessary for that purpose, shall upon conviction, be punished by
fine not exceeding five hundred dollars, and by imprisonment in the county jail, not less
than three, and not exceeding six months."

Statutory Development.

Ala. Laws 1843, ch. VI, � 2, at 431 (Clay's Digest).
Ala. Code 1852, pt. 4, tit. 1, ch. 2, art. V, � 3230: ". . . must, on conviction, be fined

. . . and imprisoned not less than three nor more than twelve months."
Ala. Pen. Code 1866, tit. 1, � 64, at 31: ". . . any drug or substance, or uses or employs

. . . means to procure her miscarriage . . . and done for that purpose [deletes advice
of physician] . . . [fine to $500] and may also be imprisoned . . . [3-12 months]."
Ala. Rev. Code 1867, pt. 4, tit. 1, ch. 5, � 3605: " . . any drug or substance, or

uses or employs any instrument or other means to procure her miscarriage, unless the
same is necessary to preserve her life, and done for that purpose . . . [fine to $500 and
possible imprisonment 3-12 months]."
Ala. Code 1876, pt. 5, tit. 1, ch. 5, � 4192.
Ala. Code 1887, � 4022.
Ala. Acts 1894, at 131: amending � 4022: ". . . and sentenced to the penitentiary

for not less than two, nor more than five years."
Ala. Code 1897, ch. 120, � 4305: ". . . and imprisoned in the "

Ala. Code 1907, � 6215.
Ala. Gen. Laws 1911, at 548: amending � 6215: ". . . means to induce an abortion,

miscarriage or premature delivery, or aids, abets, advises or prescribes for the same

Ala. Code 1923, � 3191: deleting "advises" from � 6215.
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Ala. Gen. Laws 1951, at 1630: amending Ala. Code 1940, tit. 14, � 9 by adding "or

health," and changing fine from $500 or less to $100-$1,000, imprisonment from 2-5 years
to up to 12 months.

Case Material.

Statute applies only after quickening, Smith v. Gaffard, 31 Ala. 45 (1857).

ALASKA

Alaska Comp. Laws Ann. � 65-4-6 (1949).

"That if any person shall administer to any woman pregnant with a child any medi

cine, drug, or substance whatever, or shall use any instrument or other means, with
intent thereby to destroy such child, unless the same shall be necessary to preserve the
life of such mother, such person shall, in case the death of such child or mother be

thereby produced, be deemed guilty of manslaughter, and shall be punished accordingly."
[Unchanged from "An Act To define and punish crimes in the District of Alaska and to

provide a code of criminal procedure for said district," Mar. 3, 1899, ch. 1, � 8, almost
verbatim from Organic and General Laws of Oregon 1864, ch. 43, � 509, at 528.]

Alaska Comp. Laws Ann. �� 35-3-87, -88 (1949).

Section 87 : "... . Any license . . . may be revoked . . . for unprofessional conduct
as hereinafter defined."
Section 88: "The words 'unprofessional or dishonorable conduct' as used in the last

preceding section are hereby declared to mean: (1) Procuring or aiding or abetting in

procuring a criminal abortion . . . ." [Unchanged from Sess. Laws 1917, ch. 8, �� 7, 8,
at 19; Comp. Laws Ann. �� 2227, 2228 (1933).]

ARIZONA

Ariz. Rev. Stat. Ann. � 13-211 (1956).

"A person who provides, supplies or administers to a pregnant woman, or procures
such woman to take any medicine, drugs or substance, or uses or employs any instru

ment or other means whatever, with intent thereby to procure the miscarriage of such

woman, unless it is necessary to save her life, shall be punished by imprisonment in the

state prison for not less than two years nor more than five years." [Almost verbatim
from Cal. Pen. Code � 274 (1872), before 1935 amend.]

Howell Code ch. 10, � 45 (1865).

"Every person who shall willfully and maliciously administer . . . any poison . . .

with the intention to cause the death of such person .... [A]nd every person who shall

administer or cause to be administered or taken, any medicinal substances, or shall use

or cause to be used any instruments whatever, with the intention to produce the mis

carriage of any woman then being with child, and shall be thereof duly convicted . . �

[imprisonment in territorial prison 2-5 years]. Provided, that no physician shall be

affected by the last clause of this section, who, in the discharge of his professional duties,
deems it necessary to produce the miscarriage of any woman in order to save her life."

[Comp. Laws 1877, � 45.]



1961] Justifiable Abortion 449

Ariz. Rev. Stat. (Pen. Code) �� 454, 455 (1887).

Section 454: "Every person who provides, supplies, or administers to any pregnant

woman, or procures any such woman to take any medicine, drugs, or substance, or uses

or employs any instrument or other means whatever, with intent thereby to procure the

miscarriage of such woman, unless the same is necessary to preserve her life, is punish
able . . . [imprisonment 2-5 years]."
Section 455: "Every woman who solicits of any person any medicine, drug, or sub

stance whatever, and takes the same, or who submits to any operation, or to the use of

any means whatever, with intent thereby to procure a miscarriage, unless the same

is necessary to pre-serve her life, is punishable . . . [imprisonment 1-5 years]." [Pen.

Code � 244 (1901) ; Pen. Code � 274 (1913) ; Rev. Code � 4645 (1928) ; Code � 43-301

(1939) (in part).] [Sections 454, 455 unchanged from Cal. Pen. Code � 275 (1872).]

Ariz. Rev. Stat. Ann. �� 13-212, -213 (1956).

Section 212 : "A woman who solicits from any person any medicine, drug or sub

stance whatever, and takes it, or who submits to an operation, or to the use of any

means whatever, with intent thereby to procure a miscarriage, unless it is necessary to

preserve her life, shall be punished . . . [imprisonment 1-5 years]." [Almost verbatim
from Cal. Pen. Code � 275 (1872).]
Section 213: "A person who wilfully writes, composes or publishes a notice or ad

vertisement of any medicine or means for producing or facilitating a miscarriage or

abortion, or for prevention of conception, or who offers his services by a notice,
advertisement or otherwise, to assist in the accomplishment of any such purpose, is

guilty of a misdemeanor." [Rev. Pen. Code � 288 (1901) ; from Cal. Bus. & Prof. Code

� 601.]

ARKANSAS

Ark. Stat. Ann. �� 41-301, -302 (1947).

Section 301: "It shall be unlawful for anyone to administer or prescribe any medicine
or drugs to any woman with child, with intent to produce an abortion, or premature
delivery of any foetus before the period of quickening, or to produce or attempt to

produce such abortion by any other means; and any person offending . . . [fine to $1,000
and imprisonment 1-5 years] provided, that this section shall not apply to any abor
tion produced by any regular practicing physician, for the purpose of saving the mother's
life." [From Laws 4th Adj. Sess. 1875, � 1, at 5.]
Section 302: "Every person who knowingly advertises, prints, publishes, or knowingly

causes to be advertised, printed, published or circulated any pamphlet, printed paper,
book, newspaper notice or reference containing words or language giving or conveying
any notice, hint, or reference to any person, or to the name of any person, real, or

fictitious, from whom or to any place, house, or shop, or office where any poison, drug,
mixture, preparation, medicine, or noxious thing, whether medicinal, mechanical or

otherwise, or any advice, information or knowledge may be obtained for the purpose
of causing miscarriage, or abortion, in the case of any woman pregnant with child,
shall be punished . . . [fine not less than $1,000; jail 6-12 months]." [Unchanged from
Act of Nov. 8, 1875, Laws 4th Adj. Sess. 1875, � 2.]
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Statutory Development.

Ark. Terr. Laws 1835 (not enacted) were compiled from the laws of Louisiana, Mis
souri, and the Arkansas Territory; they contained nothing on abortion.

Ark. Rev. Stat, ch. 44, div. Ill, art. II, � 6 (1838).

"Every person who shall administer to any woman pregnant with a quick child, any
medicine, drug or substance whatever, or shall employ any instrument or other means
with intent thereby to destroy such child, and thereby shall cause its death, unless the
same shall be necessary to preserve the life of the mother, or shall have been advised
by a regular physician to be necessary for such purpose, shall be deemed guilty of man
slaughter." [From first Legislature, October 1837 Session.]

Ark. Stat. Ann. � 41-2223, -2224 (1947).

Section 2223: "The wilful killing of an unborn, quick child, by any injury to the
mother of such child, which would be murder if it resulted in the death of such mother,
shall be adjudged manslaughter." [Unchanged from Rev. Stat. 1838, ch. 44, div. Ill,
art. II, � 5; immediately precedes present � 2224 in all compilations.]
Section 2224: [Unchanged from Rev. Stat. 1838, ch. 44, div. Ill, art. II, � 6, above.]

CALIFORNIA

Cal. Pen. Code � 274.

"Every person who provides, supplies, or administers to any woman, or procures any
woman to take any medicine, drug, or substance, or uses or employs any instrument
or other means whatever, with intent thereby to procure the miscarriage of such woman,
unless the same is necessary to preserve her life, is punishable by imprisonment in the
State prison not less than two nor more than five years. (Enacted [as Pen. Code � 274]
1872. As amended Stats. 1935, c. 528, p. 1605, � 1.)"

Cal. Pen. Code � 274 (Peering 1886).

"Every person who provides, supplies, or administers to any pregnant woman, or

procures any such woman to take any medicine, drug, or substance, or uses or employs
any instrument or other means whatever, with intent thereby to procure the miscarriage
of such woman, unless the same is necessary to preserve her life, is punishable by im

prisonment in the state prison not less than two nor more than five years." [Italicized
words deleted by 1935 amend.]

Cal. Pen. Code � 275.

"Every woman who solicits of any person any medicine, drug, or substance what

ever, and takes the same, or who submits to any operation, or to the use of any means

whatever, with intent thereby to procure a miscarriage, unless the same is necessary to

preserve her life, is punishable by imprisonment in the State Prison not less than one nor

more than five years. (Enacted [as Pen. Code � 275] 1872 [never amended].)"

Cal. Pen. Code � 276 (Supp. 1960).

"Every person who solicits any woman to submit to any operation, or to the use

of any means whatever, to procure a miscarriage, unless the same is necessary to pre-
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serve her life, is punishable by imprisonment in the county jail not longer than one

year or in the state prison not longer than five years, or by fine of not more than five

thousand dollars ($5,000). Such offense must be proved by the testimony of two

witnesses, or of one witness and corroborating circumstances. (Added by Stats. 1957,
c. 270, p. 921, � 1.)"

Cal. Sess. Stats, ch. 99, � 45, at 233 (1849-1850).

"[Poisoning.] .... And every person who shall . . . administer or cause to be

administered or taken, any medicinal substances, or shall use or cause to be used any

instruments whatever, with the intention to procure the miscarriage of any woman then

being with child, and shall be thereof duly convicted, shall be punished . . . [2-5 years] :
Provided, that no physician shall be affected by the last clause of this section, who,
in the discharge of his professional duties, deems it necessary to produce the miscarriage
of any woman in order to save her life."

Case Material.

People v. Glass, 158 Cal. 650, 112 Pac. 281, reversal and remand aff'd, 158 Cal. 667,
112 Pac. 292 (1910), construes "unlawfully" in a statute.

State need not prove actual pregnancy, Rinker v. State Bd. of Med. Examiners, 59

Cal. App. 2d 222, 138 P.2d 403 (Dist. Ct. App. 1943).
Act with intent to abort is enough; need not prove either pregnancy or miscarriage,

People v. Gallardo, 41 Cal. 2d 57, 257 P.2d 29 (1953) ; People v. Raffington, 98 Cal. App.
2d 455, 220 P.2d 967 (Dist. Ct. App. 1950), cert, denied, 340 U.S. 912 (1951) ; People v.

Pollum, 97 Cal. App. 2d 173, 217 P.2d 463 (Dist. Ct. App. 1950). Any attempt with
intent is sufficient, People v. Berger, 131 Cal. App. 2d 127, 280 P.2d 136 (Dist. Ct. App.
1955). But intent to abort must be proved, People v. Collins, 80 Cal. App. 2d 526, 182

P.2d 585 (Dist. Ct. App. 1947), cert, denied, 335 U.S. 831 (1948), 337 U.S. 961 (1949).
Intent to abort requires belief woman is pregnant, People v. Stuart, 168 Cal. App. 2d

62, 335 P.2d 192 (Dist. Ct. App. 1959) ; People v. Murphy, 60 Cal. App. 2d 762, 141 P.2d
755 (Dist. Ct. App. 1943). This does not mean actual knowledge, if doctor believes her

pregnant, People v. Stuart, supra; his supposition of pregnancy is enough, People v.

Richardson, 161 Cal. 552, 120 Pac. 20 (1911). Not provable by testimony of the woman

alone, People v. Murphy, supra; evidence corroborating that of the prosecuting witness
can be slight, People v. Allen, 104 Cal. App. 2d 402, 231 P.2d 896 (Dist. Ct. App. 1951) ;
her testimony does require corroborative evidence, People v. Gallardo, supra. Woman's
submission to abortion does not make her accomplice or accessory, People v. Gallardo,
supra; People v. Califro, 120 Cal. App. 2d 504, 261 P.2d 332 (Dist. Ct. App. 1953),
cert, denied, 347 U.S. 957 (1954) ; People v. Reimringer, 116 Cal. App. 2d 332, 253 P.2d
756 (Dist. Ct. App. 1953) (referring to Cal. Pen. Code � 275). Intent provable by
showing same means used by defendant to effect previous abortions, People v. Darby,
64 Cal. App. 2d 25, 148 P.2d 28 (Dist. Ct. App. 1944) .

State must prove abortion was not necessary to save life of mother, People v. Long,
15 Cal. 2d 590, 103 P.2d 969, cert, denied, 311 U.S. 698 (1940) (murder by abortion);
People v. Ballard, 167 Cal. App. 2d 803, 335 P.2d 204 (Dist. Ct. App. 1959). Peril to
her life need not be imminent; doctor need not think her death certain to result if
abortion is not performed, People v. Ballard, supra.
Conviction of criminal abortion for murder by abortion if mother dies later as result

of abortion, People v. Coltrin, 5 Cal. 2d 649, 55 P.2d 1161 (1936) (overruled, People v.
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Brown, 49 Cal. 2d 577, 320 P.2d 5 (1958)). Murder by abortion cannot be established
without proof abortion was not necessary to save life of mother; but if necessary may
be manslaughter if carelessly done, People v. Long, supra (referring to Cal Pen Code
�� 192, 274).

People v. Ballard, supra at 814, 335 P.2d at 212: "Surely, the abortion statute (Pen.
Code, � 274) does not mean by the words 'unless the same is necessary to preserve her
life' that the peril to life be imminent. It ought to be enough that the dangerous con
dition 'be potentially present, even though its full development might be delayed to a

greater or less extent. Nor was it essential that the doctor should believe that the death
of the patient would be otherwise certain in order to justify him in affording present
relief.' (State v. Dunklebarger, 206 Iowa 971 [221 N.W. 592, 596 (1928)] ; see also Rex. v.
Bourne [1939] 1 K.B. 687 (1938) ; Commonwealth v. Wheeler, 315 Mass. 394 [S3 N.E.
2d 4 (1944)]; 23 So. Cal. L. Rev. 523.)"

COLORADO

Colo. Rev. Stat. Ann. � 40-2-23 (1953).

"Poisoning�procuring abortion.�" [Same as Cal. Laws 1949, except : substitutes "any
such poison, substance or liquid," "instrument of whatsoever kind," and "shall be im
prisoned for a term not exceeding three years in the penitentiary and fined in a sum

not exceeding one thousand dollars," and omits the proviso; adds: "If any woman by
reason of such treatment shall die . . . deemed guilty of murder, and if convicted, to be

punished accordingly, unless it appear that such miscarriage was procured or attempted
by or under advice of a physician or surgeon with intent to save the life of such woman

or to prevent serious and permanent bodily injury to her."]

Colo. Gen. Laws, Joint Res., Mem., and Priv. Acts of the Terr, of Colo. Legis. Asm., 1st

Sess., � 42, at 296-97 (1861).

"Every person who shall wilfully and maliciously administer . . . [poison] ; and every

person who shall adrninister substance or liquid, or who shall use or cause to be used

any instrument, of whatsoever kind, with the intention to procure the miscarriage of

any woman then being with child, and shall thereof be duly convicted, shall be im

prisoned for a term not exceeding three years, and fined in a sum not exceeding one

thousand dollars; and if any woman, by reason of such treatment, shall die, the person
or persons adrninistering, or causing to be adrninistered, such poison, substance or

liquid, or using or causing to be used, any instrument, as aforesaid, shall be deemed

guilty of manslaughter, and if convicted, be punished accordingly." [Almost same as

Cal. Laws 1890, ch. 99, � 45, at 233.] [Section 24 defined involuntary manslaughter
as "killing of a human being, without any intent to do so, in the commission of an

unlawful act . . . ."]

Colo. Rev. Stat, ch. 11, � 42, at 202 (1868).

"[A]dniinister, or cause to be administered or taken, any such poison, substance . . .

three years in the penitentiary . . . [and added:] unless it appear that such miscarriage
was procured or attempted by or under advice of a physician or surgeon, with intent

to save the life of such woman, or to prevent serious and permanent bodily injury to

her."
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Statutory Development.

Colo. Gen. Laws 1877, � 637, at 269.

Colo. Gen. Stat. 1883, � 735, at 302.
Colo. Laws 1891, � 1, at 122: amending � 735: deleting "manslaughter" and adding

"murder." (Mills Ann. Stat. Supp. 1891-1896, � 1209, at 354.)
Colo. Rev. Stats. 1908, � 1646.

Colo. Laws 1921, � 6687.

Colo. Stat. Ann. 1935, ch. 48, � 56.

Courtwright's Mills Ann. Stat. 1930, � 1775.

Colo. Rev. Stat. Ann. 1957 Supp.; Colo. Sess. Laws 1959: no additions or changes
concerning abortion.

Case Material.

Administration or use with intent to cause miscarriage constitutes the offense,
Dougherty v. People, 1 Colo. 514 (1872). "Abortion" and "miscarriage" are synonymous,
Marmaduke v. People, 45 Colo. 357, 101 Pac. 337 (1909).

CONNECTICUT

Conn. Gen. Stat. Rev. � 53-29 (1958).

"Any person who gives or administers to any woman, or advises or causes her to

take or use anything, or uses any means, with intent to procure upon her a miscarriage
or abortion, unless the same is necessary to preserve her life or that of her unborn child,
shall be fined not more than one thousand dollars or imprisoned in the State Prison for
not more than five years or both. (1949 Rev., S. 8363.)"

Conn. Stat, tit. 22, �� 14, 16, at 152, 153 (1821).

Section 14: "Every person who shall, wilfully and maliciously, administer to, or

cause to be administered to, or taken by, any person or persons, any deadly poison,
or other noxious and destructive substance, with an intention him, her or them, thereby
to murder, or thereby to cause or procure the miscarriage of any woman, then being
quick with child, and shall be thereof duly convicted, shall suffer imprisonment, in new-

gate prison, during his natural life, or for such other term as the court having cognizance
of the offence shall determine.''
Section 16: [Concealment of death of bastard infant.]

Case Material.

The clause on abortion in Conn. Stat. 1821, tit. 22, � 14, at 152, as enlarged in the
1854 revision was "probably repealed in 1860," State v. Carey, 76 Conn. 342, 352, 56 Atl.
632, 636 (1904).

'orni. Laws ch. 1, � 16, at 255 (1830).

"Every person who shall wilfully and maliciously administer to, or cause to be ad
ministered to, or taken by, any woman, then being quick with child, any medicine, drug,
noxious substance, or other thing, with an intention thereby to procure the miscarriage
of any such woman, or to destroy the child of which she is pregnant; or shall wilfully
and maliciously use and employ any instrument, or other means to produce such mis-
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carriage, or to destroy such child, and shall be thereof duly convicted, shall suffer im
prisonment in the Connecticut State Prison, for a term not less than seven, nor more
than ten years."

Conn. Pub. Acts ch. LXXI, �� 1, 2, at 65 (I860).

Section 1: "That any person with intent to procure the miscarriage or abortion of
any woman, shall give or administer to her, prescribe for her, or advise, or direct, or
cause or procure her to take, any medicine, drug or substance whatever, or use or

advise the use of any instrument, or other means whatever, with the like intent, unless
the same shall have been necessary to preserve the life of such woman, or of her unborn
child, shall be deemed guilty of felony, and upon due conviction . . . [fine to $1,000,
imprisonment 1-5 years]."

Section 2: "Any person who shall knowingly aid or assist any other person in the
commission of the offense above described, shall be deemed guilty of felony . . . [fine
to $500, imprisonment 1-5 years]."

[Sections 1 and 2 reworded from time to time: Gen. Stat. 1866, tit. XII, ch. II, �� 22,
23, at 248-49; Gen. Stat. Rev. 1887, tit. XIX, ch. XCIX, � 1411, at 326; Gen. Stat.

Rev. 1902, tit. 7, ch. 82, � 1155, at 351; Gen. Stat. Rev. 1918, div. 6, tit. LVI, ch. 327,
� 6200, at 1714; Gen. Stat. Rev. 1930, div. 6, tit. LIX, ch. 323, � 6056, at 1886; Gen.

Stat. Rev. 1949, vol. Ill, div. 6, tit. LXIV, ch. 417, � 8363, at 3052.]

Conn. Gen. Stat. Rev. � 53-30 (1958).

"Any woman who does or suffers anything to be done, with intent thereby to produce
upon herself miscarriage or abortion, unless necessary to preserve her life or that of

her unborn child, shall be fined not more than five hundred dollars or imprisoned not

more than two years or both."

Conn. Pub. Acts ch. LXXI, � 3 (I860).

"Every woman who shall solicit, purchase or obtain of any person, or in any other

way procure or receive any medicine, drug or substance whatever, and shall take the

same, or shall submit to any operation or other means whatever, or shall commit any

operation or violence upon herself, with intent thereby to produce miscarriage, or

abortion, unless the same shall have been necessary to preserve her own life, or that

of her unborn child, shall be deemed guilty of felony, and upon conviction ... [fine

of $500, imprisonment 1-2 years]." [Compressed into present form: Gen. Stat. Rev.

1887, � 1412, at 326; Gen. Stat. Rev. 1902, � 1156, at 351; Gen. Stat. Rev. 1918,

� 6201, at 1714; Gen. Stat. Rev. 1930, � 6057, at 1886; Gen. Stat. Rev. 1949, � 8364,
at 3052.]

Conn. Gen. Stat. Rev. � 53-31 (1958).

"Any person who, by publication, lecture or otherwise or by advertisement or by the

sale or circulation of any publication, encourages or prompts to the commission of tie

offenses described in section 53-29 or 53-30, or who sells or advertises medicines or

instruments or other devices for the commission of any of said offenses, except to a

licensed physician or to a hospital approved by the state department of health, or who

advertises any so-called monthly regulator for women . . . [$500 fine, imprisonment to

1 year]."
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Conn. Pub. Acts ch. LXXI, � 4 (I860).

"Any person who shall, by publication, lecture or otherwise, or by advertisement, sale

or circulation of any publication designed or calculated to encourage or prompt to the

commission of said offences, or by sale or advertisement of medicines for the commission

of them shall be deemed guilty of felony . . . [fine only $300-$500]."

Conn. Gen. Stat, tit. XII, ch. II, � 25 (1866).

"Every person, who shall, by publication, lecture or otherwise, or by advertisement,
or the sale or circulation of any publication, encourage or prompt to the commission

of the offenses described in the three preceding sections, or who shall sell, or advertise

medicines for the commission of them, shall pay a fine not exceeding five hundred dol

lars." [Unchanged until amendment of June 21, 1905, Laws 1905, ch. 167, added after

"them": "or who shall advertise any so-called monthly regulator for women."]

DELAWARE

Del. Code Ann, tit. 11, �� 301, 302 (1953).

Section 301: "Whoever, with the intent to procure the miscarriage of any pregnant
woman, or any woman supposed by such person to be pregnant, unless the same is

necessary to preserve her life, administers, advises, prescribes or causes to be taken by
her, any poison, drug, medicine or other noxious thing, or uses any instrument or other

means, whether the miscarriage is accomplished or not, is guilty of a felony, and shall
be fined not less than $100 nor more than $500, and imprisoned not less than 1 nor

more than 5 years."
Section 302: "Whoever advertises, prints, publishes, distributes or circulates any

pamphlet, printed paper, book, newspaper, notice, advertisement, or reference, containing
words or language giving or conveying any notice, hint or reference to any person, or
to the real or fictitious name of any person from whom, or to any place, house, shop,
or office where anything whatsoever, or any instrument or means whatsoever, or any
advice, direction, information or knowledge may be obtained for the purpose of causing
or procuring the miscarriage of any pregnant woman, shall be fined not less than $50
nor more than $200, and imprisoned not more than 1 year."

Del. Laws ch. 226, �� 1, 2, at 522 (1883).

Section 1: "Every person who shall advertise, print, publish, distribute or circulate,
or shall cause to be advertised, printed, published, distributed or circulated, any pamphlet,
printed paper, book, newspaper, notice, advertisement, or reference, containing words
or language giving or conveying any notice, hint or reference to any person, or to the
real or fictitious name of any person from whom, or to any place, house, shop, or
office where anything whatsoever, or any instrument or means whatsoever, or any
advice, direction, information or knowledge may be obtained for the purpose of causing
or procuring the miscarriage of any pregnant woman, shall be guilty of a misdemeanor,
and upon conviction thereof . . . [fine $50-$200 and imprisonment up to 1 year]."
Section 2: "Every person who, with the intent to procure the miscarriage of any

pregnant woman or women supposed by such person to be pregnant, unless the same
be necessary to preserve her life, shall administer to her, advise, or prescribe for her,
or cause to be taken by her any poison, drug, medicine, or other noxious thing, or
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shall use any instrument or other means whatsoever, or shall aid, assist, or counsel any
person so intending to procure a miscarriage, whether said miscarriage be accomplished
or not, shall be guilty of a felony, and upon conviction thereof . . . [fine $100-$500 and
imprisonment 1-5 years]."

Del. Laws ch. 22, � 6, at 67 (1797).

". . . . And if any perfon or perfons fhall counfel, advife or direct fuch woman to kill
the child fhe goes with, and, after fhe is delivered, of fuch child, fhe kills it, every fuch
perfon fo advifing or directing, fhall be deemed acceffary to fuch murder, and fhall have
the fame punifhment as the principal fhall have." ["An ACT for the advancement of
Juftice, and more certain adminiftration thereof," enacted by William Keith, Royal
Governor of the counties of New-Castle, Kent and Sussex, upon Delaware, and Province
of Pennsylvania "by and with the advice and confent of the freemen of the faid
counties, in General Affembly met," 1719.]

Comment.

The first Constitution of the state of Delaware, Del. Const, art. 25 (1776), kept in
force the Common Law of England and so much of the English statutes as had already
been adopted in practice and which were not repugnant to the rights and privileges
under this Constitution and the Declaration of Rights. Del. Laws 1700-1797, vol. 1, app.,
at 89.

Statutory Development.

Del. Rev. Code 1852, codified and enacted all prior general public laws.

Del. Rev. Code 1874, same with amendments and additions compiled; not reenacted.
Del. Rev. Code 1893, same with amendments and additions compiled; not reenacted.
Del. Rev. Code 1915, enactment of 1914 revision which included alteration of word

ing of Del. Laws 1883, ch. 226, �� 1, 2, at 522: "Whoever" replaced "Every person who,"
and "woman" was substituted for "women" (in section 2).

DISTRICT OF COLUMBIA

D.C. Code Ann. � 22-201 (Supp. VIII, I960).

"Whoever, by means of any instrument, medicine, drug or other means whatever,

procures or produces, or attempts to procure or produce an abortion or miscarriage on

any woman, unless the same were done as necessary for the preservation of the mother's

life or health and under the direction of a competent licensed practitioner of medicine,
shall be imprisoned in the penitentiary not less than one year or not more than ten

years ; or if the death of the mother results therefrom, the person procuring or producing,
or attempting to procure or produce the abortion or miscarriage shall be guilty of

second degree murder. (Mar. 3, 1901, 31 Stat. 1322, ch. 854, � 809; June 29, 1953,67
Stat. 93, ch. 159, � 203.)"
". . . Act of June 29, 1953, amended the section by replacing previous language with

the present revised language, and providing that the penalty for the offense would be

imprisonment for from one to ten years in lieu of previous provision of 'not more than

five years'; and also providing that in the event of death, the person procuring thr

abortion would be guilty of second degree murder whereas the previous provision war
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for imprisonment of from three to twenty years." [Also drops earlier provision that

death of child causes same increase in punishment as death of mother.]

D.C. Code Ann. � 22-2001 (1951).

"Whoever sells, or offers to sell, or give away, in the District, or has in his possession
with intent to sell or give away or to exhibit to another, any obscene, lewd, or indecent

book, pamphlet ... or advertises any drug, nostrum, or instrument intended to produce
abortion . . . shall be fined not less than fifty dollars ... or imprisoned not more than

one year, or both. (Mar. 3, 1901, 31 Stat. 1332, ch. 854, � 872 [substantially un

changed] .) "

31 Stat. 1322 (1901).

Section 809: "Whoever, with intent to procure the miscarriage of any woman,

prescribes or administers to her any medicine, drug, or substance whatever, or with

like intent uses any instrument or means, unless when necessary to preserve her life

or health and under the direction of a competent licensed practitioner of medicine, shall
be imprisoned for not more than five years; or if the woman or her child dies in

consequence of such act, by imprisonment for not less than three nor more than twenty
years."

Case Material.

Immaterial whether woman actually pregnant, Peckam v. United States, 96 U.S. App.
D.C. 312, 226 F.2d 34, cert, denied, 350 U.S. 912 (1955) ; immaterial whether attempt to
abort succeeds, Crichton v. United States, 67 App. D.C. 300, 92 F.2d 224, cert, denied,
302 U.S. 702 (1937).

FLORIDA

Fla. Stat. Ann. �� 782.09, .10, 797.01, .02, 782.16 (1944).

Section 782.09: "The willful killing of an unborn quick child, by any injury to the

mother of such child which would be murder if it resulted in the death of such mother,
shall be deemed manslaughter." [From Acts 1st Sess. 1868, ch. 1637, III, � 10, unchanged
except for omission of "in the first degree."]
Section 782.10: "Every person who shall administer to any woman pregnant with a

quick child any medicine, drug or substance whatever, or shall use or employ any instru
ment or other means, with intent thereby to destroy such child, unless the same shaH
have been necessary to preserve the life of such mother, or shall have been advised
by two physicians to be necessary for such purpose, shall, in case the death of such child
or of such mother be thereby produced, be deemed guilty of manslaughter." [From
Acts 1st Sess. 1868, ch. 1637, III, � 11, unchanged except for omission of "in the second
degree."]
Section 797.01: "Whoever with intent to procure miscarriage of any woman unlaw

fully administers to her, or advises or prescribes for her, or causes to be taken by her,
any poison, drug, medicine or other noxious thing, or unlawfully uses any instrument or
other means whatever with the like intent, or with like intent aids or assists therein,
shall, if the woman does not die in consequence thereof, be punished by imprisonment
in the state prison not exceeding seven years, or by fine not exceeding one thousand
dollars." [From Acts 1st Sess. 1868, ch. 1637, VIII, � 9, unchanged except for omission
of "nor less than one year."]
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Section 797.02: "Whoever knowingly advertises, prints, publishes, distributes or

circulates, or knowingly causes to be advertised, printed, published, distributed or cir
culated, any pamphlet, printed paper, book, newspaper notice, advertisement or reference
containing words or language giving or conveying any notice, hint or reference to any
person, or the name of any person, real or fictitious, from whom, or to any place, house,
shop or office where any poison, drug, mixture, preparation, medicine or noxious thing,
or any instrument or means whatever, or any advice, direction, information or knowl
edge may be obtained for the purpose of causing or procuring the miscarriage of any
woman pregnant with child, shall be punished by imprisonment in the state prison not
exceeding one year, or by fine not exceeding one thousand dollars." [From Acts 1st
Sess. 1868, ch. 1637, VIII, � 10, unchanged except for insertion of "prison" for "peni
tentiary or county jail."]
Section 782.16: "If any woman conceals the death of any issue of her body, which if

born alive would be a bastard, so that it may not be known whether such child was

born alive or not, or whether or not it was murdered, she shall be punished by imprison
ment not exceeding one year, or by fine not exceeding one hundred dollars." [From
Acts 1st Sess. 1868, ch. 1637, VIII, � 11, almost verbatim except for substitution of
"child" for "issue" and deletion of "in the county jail."]

Case Material.

Under the present section 782.10, state must prove pregnancy, quickening, and acts

with intent to destroy fetus; it is not required to do so for conviction under section
782.07 (manslaughter by negligence) [Rev. Stat. 1892, �� 2387, 2384 (respectively)],
Weightnovel v. State, 46 Fla. 1, 35 So. 856 (1903). Under present section 782.10 [Comp.
Gen. Laws 1927, � 7144] proof of effort to cause abortion is essential, as is quickening,
Johnson v. State, 91 So. 2d 185 (Fla. 1956) ; Armstrong v. State, 107 Fla. 494, 145 So.
212 (1933).
For conviction under section 797.01 [Rev. Stat. 1892, � 2618] it was not necessary

that the woman should have been actually pregnant; prescribing or advising with intent
to produce abortion constitutes the crime, even though nothing was done in accordance
with such prescription or advice. (Section 2618 is substantially Mass. Pub. Stat. 1882,
� 9, at 1166, which was derived from 1 Vict. c. 85, � 6.) Eggart v. State, 40 Fla. 527, 25

So. 144 (1898).
In prosecution under section 797.01 an allegation of pregnancy was surplusage. It was

necessary to prove only that defendant attempted to cause a miscarriage by using any
of the means designated with that intent. Urga v. State, 155 Fla. 86, 20 So. 2d 685

(1945).

Fla. Stat. Ann. � 458.12 (1952).

"(1) The board shall have authority to discipline the holder of a license or other

authority to practice medicine in this state, and each applicant for license, whose default
has been entered or who has been heard and found guilty by the board, of any of the

following:
u

"(i) The procuring, aiding or abetting in procuring of criminal abortion; Derivation:
Comp. Gen. Laws 1927, � 3415. Laws 1927, ch. 12285, � 5. Laws 1921, ch. 8415, � 13."
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GEORGIA

Ga, Code Ann. � 26-1101, -1102, -1103, -1104, -1105, -1106 (1933).

Section 1101 (81 P.C.): "Any person who shall administer to any woman, pregnant
with a child, any medicine, drug, or substance whatever, or shall use or employ any

instrument or other means, with intent thereby to destroy such child, unless the same

shall be necessary to preserve the life of such mother, or shall be advised by two

physicians to be necessary for such purpose, shall, in case the death of child or mother

be thereby produced, be guilty of an assault with intent to murder. (Acts 1876, p. 113.)"
Section 1102 (82 P.C.) : "Any person who shall wilfully administer to any pregnant

woman any medicine, drug, or substance, or anything whatever, or shall employ any

instrument or means whatever, with intent thereby to produce the miscarriage or abortion

of any such woman, unless the same shall be necessary to preserve the life of such

woman, or shall be advised by two physicians to be necessary for that purpose, shall

be guilty of a misdemeanor. (Acts 1876, p. 113.)"
Section 1103 (80 P.C): "The wilful killing of an unborn child so far developed as

to be ordinarily called 'quick,' by any injury to the mother of such child, which would
be murder if it resulted in the death of such mother, shall be punished by death or

imprisonment for life, as the jury may recommend. (Acts 1876, p. 113.)"
Section 1104 (77 P.C): "If any person shall counsel, advise, or direct a woman

to kill the child with which she is pregnant, and after she is delivered of such child she
shall kill it, every such person so advising or directing shall be deemed an accessory
before the fact to such murder, and shall have the same punishment as the principal.
(Cobb, 785.)" [Acts 1865-1866, at 233; from Pen. Code (2d pt.) � 23 (1816).]
Section 1105 (78 P.C): "The constrained presumption arising from the concealment

of the death of any child, that the child whose death is concealed was therefore mur

dered by the mother, shall not be sufficient or conclusive evidence to convict the person
indicted for the murder of her child, unless proof shall be given that the child was born
alive, nor unless the attending circumstances shall be such as shall satisfy the minds
of the jury that the mother did wilfully and maliciously destroy and take away the
life of such child. (Cobb, 785.)" [Acts 1865-1866, at 233; almost verbatim from Pen.
Code (2d pt.) � 24 (1816).]
Section 1106 (79 P.C): "If any woman shall conceal or attempt to conceal the

death of any issue of her body, which, if it were born alive, would be a bastard, so

that it may not come to light whether it was murdered or not, she shall be guilty of
a misdemeanor. (Acts 1865-6, p. 233. Cobb, 785.)" [Rewriting of Pen. Code (2d pt.)
� 22 (1816).]

Ga. Pen. Code � 17 (1811).
"And be it further enacted, That if any person or persons advise or counsel another

to kill a child before its birth, and the child be killed after its birth, in pursuance of such
advice, such adviser or advisers is or are declared accessory to the murder."

Ga. Pen. Code �� 8, 9, 10, 22, 23, 24 (1816).
Section 8: "Involuntary manslaughter, shall consist in the killing of a human being,

without any intention to do so ; but in the commission of an unlawful act, or a lawful
act, which probably might produce such a consequence."
Section 9: "Involuntary manslaughter, in the commission of an unlawful act, shall be
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punished by confinement or labour, or solitude in the penitentiary, for a term not less
than six months, and not longer than three years."
Section 10: "Involuntary manslaughter in the commission or performance of a law

ful act, where there has not been observed necessary discretion and caution, shall be
punished by confinement or labour, or solitude in the penitentiary, for a term not
less than three months, and not longer than one year."
Section 22: "If any woman shall endeavour privately, either by herself or the pro

curement of others, to conceal the death of any issue of her body, male or female, which,
if it were born alive, would by law be a bastard, so that it may not come to light,
whether it was murdered or not, every such mother, being convicted thereof, shall suffer
an imprisonment at hard labour or in solitude in the penitentiary, for any time not
exceeding one year."
Section 23 : "If the same indictment charges any woman with the murder of her

bastard child, as well as with the offence in the preceding section, the jury by whom such
woman shall be tried, may either acquit or convict her of both offences; or find her
guilty of one and acquit her of the other; and if any person shall counsel, advise or

direct such woman to kill the child she is pregnant or goes with, and after she is
delivered of such child she kills it; every such person so advising or directing, shall be
deemed accessory to such murder, and shall have the same punishment as the principal
shall have."

Section 24: "The constrained presumption, arising from the concealment of the death
of any child, that the child whose death is concealed was therefore murdered by the

mother, shall not be sufficient or conclusive evidence to convict the person indicted, of
the murder of her child, unless probable proof be given, that the child was born alive,
nor unless the circumstances attending it shall be such as shall satisfy the minds of the

jury, that the mother did wilfully, and maliciously, destroy and take away the life of

such child."

Ga. Pen. Code �� 8, 9, 10, 22, 23, 24 (1817).

Section 8: "Involuntary manslaughter, shall consist in the killing of a human being,
without any intention to do so; but in the commission of an unlawful act, or a lawful

act, which probably might produce such a consequence, in an unlawful manner: Provided

always, that where such involuntary killing shall happen in the commission of an un

lawful act, which in its consequences naturally tends to destroy the life of a human

being, or is committed in the prosecution of a felonious or riotous intent, the offence
shall be deemed and adjudged to be murder."

Section 9 : "Involuntary manslaughter, in the commission of an unlawful act, shall be

punished by confinement or hard labour, or solitude, in the Penitentiary, for a term not

less than six months, and not longer than three years."
Section 10: "Involuntary manslaughter, in the commission or performance of a lawful

act, where there has not been observed necessary discretion and caution, shall be punished
by confinement, or hard labour, or solitude, in the Penitentiary, for a term not less than

three months, and not longer than one year."
Section 22: "If any woman shall endeavour privately, either by herself or the procure

ment of others, to conceal the death of any issue of her body, male or female, which, if
it were born alive, would by law be a bastard, so that it may not come to light, whether.
it was murdered or not, every such mother, being convicted thereof, shall suffer an
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imprisonment at hard labour or in solitude in the Penitentiary, for any time not exceed

ing one year."
Section 23: "If the same indictment charge any woman with the murder of her bastard

child, as well as with the offence in the preceding section, the jury by whom such woman

shall be tried, may acquit her of murder and find her guilty of concealing the death of

the bastard, or acquit her of both offences: But, if fhe said jury shall find her guilty of

the murder, they shall return no verdict upon the count for the concealment of the

death of the bastard; and if any person shall counsel, advise or direct such woman to

kill the child she is pregnant, or goes with, and after she is delivered of such child
she kill it, every such person so advising or directing, shall be deemed accessory to such

murder, and shall have the same punishment as the principal shall have."
Section 24: "The constrained presumption arising from the concealment of the death

of any child, that the child, whose death is concealed, was therefore murdered by the

mother, shall not be sufficient or conclusive evidence to convict the person indicted
of the murder of her child, unless probable proof be given that the child was born

alive, nor unless the circumstances attending it, shall be such as shall satisfy the minds
of the jury, that the mother did wilfully and maliciously destroy and take away the
life of such child."

Ga. Pen. Code �� 56, 57, 58, 67, 68, 69 (1833).
Section 56-IX: "Involuntary manslaughter shall consist in the killing of a human

being without any intention to do so; but in the commission of an unlawful act, or a

lawful act, which probably might produce such a consequence, in an unlawful manner:
Provided always, that where such involuntary killing shall happen in the commission of
an unlawful act, which in its consequences naturally tends to destroy the life of a human
being, or is committed in the prosecution of a riotous intent, or of a crime punishable
by death or confinement in the penitentiary, the offence shall be deemed and adjudged
to be murder."
Section 57-X: "Involuntary manslaughter, in the commission of an unlawful act,

shall be punished by confinement and labor in the penitentiary for a term not less than
one year, nor longer than three years."
Section 58-XI: "Involuntary manslaughter, in the commission or performance of a

lawful act, where there has not been observed necessary discretion and caution, shall
be punished by fine or imprisonment in the common jail of the county, or both, at the
discretion of the court."
Section 67-XX: "If any person shall counsel, advise, or direct a woman to kill the

child she is pregnant, or goes with, and after she is delivered of such child, she kill it
every such person so advising or directing, shall be deemed an accessory before the factto such murder, and shall have the same punishment as the principal."
Section 68-XXI: "The constrained presumption arising from the concealment of thedeath of any child, that the child, whose death is concealed, was therefore murderedby the mother, shall not be sufficient or conclusive evidence to convict the person indicted of the murder of her child, unless probable proof be given that the child wasborn alive, nor unless the circumstances attending it shall be such as shall satisfy the

of sucrchiS' mMV ^ ****** and

Section 69-XXII: "If any woman shall conceal or attempt to conceal the death ofany issue of her body, male or female, which if it were born alive, would by lw be a
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bastard, so that it may not come to light whether it was murdered or not, every such
mother being convicted thereof, shall be punished by fine or imprisonment in the com
mon jail of the county, or both, at the discretion of the court." [Ga. Pen Code � 17
(1811).]

Ga. Laws No. CXXX, �� I, II, HI, IV, at 113 (1876).
Section I: ". . . [F]rom and after the passage of this Act, the wilful killing of an

unborn child, so far developed as to be ordinarily called 'quick,' by any injury to the
mother of such child, which would be murder if it resulted in the death of such mother,
shall be guilty of a felony, and punishable by death or imprisonment for life, as the
jury trying the case may recommend." [Became 80 P.C, 26-1103, supra.]
Section II: ". . . [E]very person who shall administer to any woman pregnant with

a child, any medicine, drug, or substance whatever, or shall use or employ any instru
ment or other means, with intent thereby to destroy such child, unless the same shall
have been necessary to preserve the life of such mother, or shall have been advised by
two physicians to be necessary for such purpose, shall, in case the death of such child
or mother be thereby produced, be declared guilty of an assault with intent to murder."
[Became 81 P.C, 26-1101, supra.]
Section III: " . . [A]ny person who shall wilfully administer to any pregnant woman

any medicine, drug or substance, or anything whatever, or shall employ any instrument
or means whatever, with intent thereby to procure the miscarriage or abortion of any
such woman, unless the same shall have been necessary to preserve the life of such

woman, or shall have been advised by two physicians to be necessary for that purpose,

shall, upon conviction, be punished as prescribed in section 4310 of the Revised Code
of Georgia." [Became 82 P.C, 26-1102, supra.]
Section IV: [Repeals conflicting laws.]

Case Material.

Death of mother described only as "pregnant" means one whose child was not quick,
and so governed not by Penal Code � 81 (Acts 1876), but by Penal Code section on

murder by unlawful act, Summerlin v. State, ISO Ga. 173, 103 S.E. 461 (1920). State

must prove quickening beyond a reasonable doubt, Hunter v. State, 29 Ga. App. 366,
US S.E. 277 (1923).
". . . [Unnecessary to decide whether or not the language . . . makes it incumbent

on the State to prove such allegation, or whether such exception is an affirmative defense

peculiarly within the knowledge of the defendant." Proof that mother was healthy, in

a normal condition, or that there was nothing in her condition to indicate any necessity
for such operation, is sufficient, with motivations such as to avoid disgrace. Her testimony
as to consulting one doctor is enough to show the absence of statutory advice by two

doctors. Guifirida v. State, 61 Ga. App. S9S, 597, 7 S.E.2d 34, 36 (1940) ; Holloway v.

State, 90 Ga. App. 86, 82 S.E.2d 235 (1954).
Ga. Code Ann. 1933, � 26-1101 requires showing of malice towards quick child,

section 26-1103 malice towards the mother. Fetus not a "human being" whose killing
can be murder; section 26-1102 applies when child is not yet quick. Passley v. State,

194 Ga. 327, 329-30, 21 S.E.2d 230, 232 (1942). In section 26-1101 "child" means one

unborn, quick, alive at time of act, Taylor v. State, 105 Ga. 846, 33 S.E. 190 (1890).
Woman's consent, to conceal her shame, does not excuse from section 26-1101; intent
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to destroy fetus may exist without need to know child was quick, Barrow v. State, 121

Ga. 187, 48 S.E. 950 (1904).
HAWAII

Hawaii Rev. Laws �� 309-3, -4, -5, 60-9, 64-7 (1955).

Section 3: "Whoever maliciously, without lawful justification, administers, or causes

or procures to be administered any poison or noxious thing to a woman when with

child, in order to produce her miscarriage, or maliciously uses any instrument or other
means with like intent, shall, if the woman is then quick with child, be fined not more

than $1,000 and imprisoned at hard labor not more than five years; and if she is

then not quick with child, shall be fined not more than $500 and imprisoned at hard
labor not more than two years. (P.C. 1869, c. 12, s. 1 . . . .)"
Section 4: "Where means of causing abortion are used for the purpose of saving the

life of the woman, the surgeon or other person using such means is lawfully justified.
(P.C. 1869, c. 12, s. 2 . . . .)"
Section 5 : "If any woman conceals the death of any issue of her body, whether born

alive or not, which, if born alive, would have been illegitimate, so that it may not be
known whether the issue was born alive or not, or whether it was murdered, she shall
be fined not more than $100 and imprisoned at hard labor not more than two years.
(P.C. 1869, c. 12, s. 3 . . . .)"
Section 9: "(a) The board of health upon the recommendation of the territorial board

of chiropractic examiners shall refuse to issue or may order any license issued under this
chapter to be revoked or suspended at any time in a proceeding before the board of
health upon any one or more of the following grounds: (1) Procuring or aiding or

abetting in procuring a criminal abortion . . . ."
Section 7: "Any license to practice medicine and surgery may be revoked or suspended
... for any one or more of the following acts or conditions on the part of the holder
of such license: (a) Procuring, or aiding or abetting in procuring, a criminal abortion

Hawaii Pen. Code �� 1, 2, 3 (1850).
Section 1: "Whoever maliciously, without lawful justification, administers, or causes

or procures to be administered any poison or noxious thing to a woman then with
child, in order to produce her mis-carriage, or maliciously uses any instrument or other
means with like intent, shall, if such woman be then quick with child, be punished by
fine not exceeding one thousand dollars and imprisonment at hard labor not more
than five years. And if she be then not quick with child, shall be punished by a fine not
exceeding five hundred dollars, and imprisonment at hard labor not more than two
years."
Section 2: "Where means of causing abortion are used for the purpose of savingthe life of the woman, the surgeon or other person using such means is lawfully justified."
Section 3: [Provides for fine and imprisonment of any woman concealing the death

of a bastard child so that it can't be known whether or not it was born alive, or was
murdered. It does not mention abortion.]

Case Material.

"[T]he period within which the crime may be committed . . . [is] from the momentthe womb is instinct with the embryo life and gestation has begun, until expulsion or
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delivery. . . . '[W]ith child' . . . connotes a physical condition following conception
and continuing until expulsion or delivery, irrespective of whether the fetus prior to
expulsion has lost its vitality so that it could not mature into a living child." Territory
of Hawaii v. Young, 37 Hawaii ISO, 159-60 (1945).

IDAHO
Idaho Code Ann. � 18-601 (1948).

"Every person who provides, supplies or administers to, any pregnant woman, or

procures any such woman to take any medicine or drug, or substance, or uses or employs
any instrument or other means whatever, with intent thereby to procure the miscarriage
of such woman, unless the same is necessary to preserve her life, is punishable by
imprisonment in the state prison not less than two nor more than five years. (Cr. & P.
1864, � 42 . . . .)"

Idaho (Terr.) Laws �� 33, 34, 42, at 435 (1863-1864).
Section 33: "The killing being proved, the burden of proving circumstances or mitiga

tion, or that justify or excuse the homicide, will devolve on the accused . . . ."
Section 34: [Concealing death of bastard.]
Section 42: "Every person who shall wilfully and maliciously administer, or cause

to be administered to, or taken by any person, any poison or other noxious or destruc
tive substance or liquid, with the intention to cause the death of such person . . . and

every person who shall administer or cause to be administered, or taken, any medicinal

substance, or shall use or cause to be used, any instruments whatever, with the intention
to procure the miscarriage of any woman then being with child, and shall be thereof

duly convicted, shall be punished by imprisonment in the territorial prison for a term

not less than two years, nor more than five years :

"Provided, That no physician shall be effected [sic] by the last clause of this section,
who in the discharge of his professional duties, deems it necessary to produce the mis

carriage of any woman in order to save her life." [Unchanged in Rev. Stat. 1874-1875,
ch. IV, � 42.]

Idaho Code Ann. � 18-602 (1948).

"Every woman who solicits of any person any medicine, drug, or substance whatever,
and takes the same, or who submits to any operation, or to the use of any means what

ever, with intent thereby to procure a miscarriage, unless the same is necessary to

preserve her life, is punishable by imprisonment in the state prison not less than one

nor more than five years. (R.S. [1887] ....)"

Idaho Rev. Stat. (Pen. Code) � 6795 (1887).

"Every woman who solicits of any person any medicine, drug, or substance what

ever, and takes the same, or who submits to any operation, or to the use of any means

whatever, with intent thereby to procure a miscarriage, unless the same is necessary to

preserve her life, is punishable by imprisonment in the Territorial prison not less than

one nor more than five years." [New section.]

Idaho Code Ann. �� 18-603, 19-2115, 18-303 (1948).

Section 603: "Every person who wilfully publishes any notice or advertisement of any

medicine or means for producing or facilitating a miscarriage or abortion, or for the
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prevention of conception, or who offers his services by any notice, advertisement, or

otherwise to assist in the accomplishment of any such purpose, is guilty of a felony.

(R.S. [1887] )"
Section 2115: "Upon a trial for procuring or attempting to procure an abortion, or

aiding or assisting therein ... the defendant cannot be convicted upon the testimony

of the woman upon or with whom the offense was committed, unless she is corroborated

by other evidence. (R.S. [1887] ....)"
Section 303: "All offenses recognized by the common law as crimes and not herein

enumerated are punishable, in the case of felony, by imprisonment in the state prison
for a term not less than one year nor more than five years; and in case of mis

demeanors, by imprisonment in the county jail for a term not exceeding six months or

less than one month, or by a fine not exceeding $500, or both .... (Cr. & P. 1864,

� 151 )"

Idaho Comp. Laws ch. IV, � 42, at 319 (1874-1875).

"Every person who shall wilfully and maliciously administer, or cause to be ad

ministered to or taken by any person, any poison or other noxious or destructive sub

stance or liquid with the intention to cause the death of such person, and being thereof

duly convicted, shall be punished by imprisonment in the Territorial prison for a term

not less than ten years, and which may extend to life; and every person who shall

administer or cause to be administered or taken any medicinal substance, or shall use

or cause to be used any instruments whatever, with the intention to procure the mis

carriage of any woman then being with child, and shall be thereof duly convicted, shall
be punished by imprisonment in the Territorial prison for a term not less than two years

nor more than five years; provided, that no physician shall be affected by the last

clause of this section, who, in the discharge of bis professional duties, deems it neces

sary to produce the miscarriage of any woman in order to save her life.''

ILLINOIS

HI. Rev. Stat, ch. 38, �� 3, 4, 5, 6 (1959).

Section 3: "Whoever, by means of any instrument, medicine, drug or other means

whatever, causes any woman, pregnant with child, to abort or miscarry, or attempts
to procure or produce an abortion or miscarriage, unless the same were done as necessary
for the preservation of fhe mother's life, shall be imprisoned in the penitentiary not

less than one year nor more than ten years; or if the death of the mother results

therefrom, the person procuring or causing the abortion or miscarriage shall be guilty
of murder." [Rev. Stat. 1845, � 46, at 158; Laws 1867, �� 1, 2, 3, at 89; unchanged
from Act of March 27, 1874.]
Section 4: "If any druggist, dealer in medicine, or other person, sells to any person

any drug or medicine, known or presumed to be ecbolic or abortifacient, except upon
the written prescription of some well known and respectable practicing physician, or

keeps on hand, or advertises or exposes for sale, or sells any pills, powders, drugs or

combination of drugs designed especially for the use of females, without keeping the
certificate as required in the next succeeding section, he shall for each offense be fined
not less than $50 nor more than $500, or be confined in the county jail not less than
thirty days or more than six months, or both: Provided, this section shall not be
construed to apply to compounds known as 'Officinal.' " [Laws 1871-1872, at 369.]
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Section 5: "Before any pills, powders, drugs or combination of drugs designed ex

pressly for the use of females, shall be kept or exposed for sale or sold, the proprietor
thereof shall submit under oath a true statement of the formula by which the same is
compounded, to five well known and respectable practicing physicians, in the county
where the same is proposed to be sold, and shall procure their certificate, signed and
verified by the affidavit of each of them, that such combination is not abortifacient ;
and every person keeping on hand, or in any manner advertising or exposing for sale
or selling such combination, shall keep such certificate, or a sworn copy thereof, with
the formula attached, for the inspection of any person desiring to see the same." [Laws
1871-1872, at 369.]
Section 6: "Whoever advertises, prints, publishes, distributes or circulates, or causes

to be advertised, printed, published, distributed or circulated any pamphlet, printed
paper, book, newspaper, notice, advertisement or reference, containing words or language
giving or conveying any notice, hint or reference to any person, or to the name of any
person, real or fictitious, from whom, or to any place, house, shop or office where any

poison, drug, mixture, preparation, medicine, or noxious thing, or any instrument or

means whatever, or any advice, information, direction or knowledge may be obtained
for the purpose of causing or procuring the miscarriage of any woman pregnant with

child, shall be punished by imprisonment . . . [not exceeding three years, or fine not

exceeding $1,000]. (As amended ... [in punishment clause] by L. 1919, p. 426.)"

III. Rev. Code �� 40, 41, 46, at 130, 131 (1827).

Section 40: "The killing being proved, the burden of proving circumstances of mitiga
tion, or that justify or excuse the homicide, will devolve on the accused, unless the proof
on the part of the prosecution . . . ."

Section 41: "If any woman shall endeavor privately, either by herself or the procure

ment of others, to conceal the death of any issue of her body, male or female, which if

born alive, would by law, be a bastard, so that it may not come to light, whether it

shall have been murdered or not, every such mother being convicted thereof, shall

suffer imprisonment in the county jail, for a term not exceeding one year: Provided

however, That nothing herein contained, shall be so construed as to prevent such mother

from being indicted and punished for the murder of such bastard child."

Section 46: "Every person who shall wilfully and maliciously administer, or cause

to be administered to, or taken by any person, any poison, or other noxious or destruc

tive substance or liquid, with an intention to cause the death of such person, or to

procure the miscarriage of any woman, then being with child, and shall thereof be duly

convicted, shall be imprisoned for a term not exceeding three years, and be fined in a

sum not exceeding one thousand dollars." [Rev. Code � 189 (1827) repeals previous
Acts relating to crimes and punishments, including those of March 23, 1819, and

February 12, 1821.]

111. Rev. Code � 46, at 179 (1833).

"[Killing by poison.] .... And every person who shall administer, or cause to be

administered, or taken, any such poison, substance, or liquid, with the intention to

procure the miscarriage of any woman then being with child, and shall thereof be duly

convicted, shall be imprisoned for a term not exceeding three years in the penitentiary,
and fined in a sum not exceeding one thousand dollars." [Rev. Code �� 40, 41 (1827)
remain unchanged.]
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IB. Rev. Stat. � 41, at 157 (1844-1845).

"If any woman shall endeavor, privately, either by herself or the procurement of

others, to conceal the death of any issue of her body, male or female, which if born

alive would be a bastard, so that it may not come to light, whether it shall have been

murdered or not, every such mother being convicted thereof shall suffer imprisonment
in the county jail for a term not exceeding one year: Provided, however, That nothing
herein contained shall be so construed as to prevent such mother from being indicted

and punished for the murder of such bastard child."

HI. Pub. Laws �� 1, 2, 3, at 89 (1867).

Section 1: "... If any person shall, by means of any instrument or instruments, or

any other means whatever, cause any pregnant woman to miscarry, or shall attempt
to procure or produce such miscarriage, the person so offending shall be deemed guilty
of a high misdemeanor, and, upon conviction thereof, shall be confined in the penitentiary
for a period not less than two nor more than ten years."
Section 2: "If any person shall, in the attempt to produce the miscarriage of a

pregnant woman, thereby cause and produce the death of such woman, the person so

offending shall be deemed guilty of murder, and shall be punished as the law requires
for such offense."
Section 3: "The provisions of this act shall not apply to any person who procures or

attempts to produce the miscarriage of any pregnant woman for bona fide medical or

surgical purposes."

Comment.

"It were to be expected, that the early enactments which proceeded, first from the

Territorial, then from the State Government, would be crude, imperfect and inharmo
nious. They were not adopted together, as a distinct body of statute law, nor with any
view to their connexion or consistency [sic] with each other; but hastily produced, at
different times and places in obedience to ever-varying wants and circumstances of
an unsettled, scattered and heterogeneous population. And if we recur to the days during
which those hardy pioneers of civilization were contending with the difficulties of an

untried soil and climate�when, to acquire the means of subsistence and defence, were

objects of daily toil and nightly solicitude�when the rifle, and the plow, and the
woodman's axe proved better friends than the pen and the musty volume,�and the
strong arm afforded more efficient protection than any law, we may readily conclude,
that they found little leisure for the business of legislation, and that they made their
laws, as they made their log cabins, their roads and bridges�as they needed them, for
their shelter and convenience, from time to time." 111. Rev. Stat. 1844-1845, pref.
(Brayman, H.), at ix.

INDIANA
Ind. Ann. Stat. � 10-105 (1956).

"Whoever prescribes or administers to any pregnant woman, or to any woman whom
he supposes to be pregnant, any drug, medicine or substance whatever, with intent
thereby to procure the miscarriage of such woman, or, with like intent, uses or suggests,
directs or advises the use of any instrument or means whatever, unless such miscar
riage is necessary to preserve her life, shall, on conviction, if the woman miscarries, or
dies in consequence thereof, be fined not less than one hundred dollars (S100) nor more
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than one thousand dollars ($1,000), and be imprisoned in the state prison not less
than three (3) years nor more than fourteen (14) years. (Acts 1905, ch. 169, � 367
p. 584.)"

Statutory Development.
Ind. Laws 1st Asm., 2d Sess., 1817, and Act of Feb. 10, 1831, relative to crime and

punishment, contain nothing on abortion or poisoning.

Ind. Rev. Stat. �� 1, 3, at 224 (1838).
Section 1: "[E]very person who shall administer or cause and procure to be ad

ministered, any poison . . . ."
Section 3: "[E]very person who shall wilfully administer to any pregnant woman,

any medicine, drug, substance or thing whatever, or shall use or employ any instrument
or other means whatever, with intent thereby to procure the miscarriage of any such
woman, unless the same shall have been necessary to preserve the life of such woman,
shall upon conviction, be punished by imprisonment in the county jail any term of time
not exceeding twelve months, and be fined any sum not exceeding five hundred dollars."
[Approved February 7, 1835.]

Act of June 14, 1852, � 36.

"Every person who shall wilfully administer to any pregnant woman, or to any woman

whom he supposes to be pregnant, anything whatever, or shall employ any means with
intent thereby to procure the miscarriage of such woman, unless the same is necessary
to preserve her life, shall be punished by imprisonment in the county jail not exceeding
twelve months, and be fined not exceeding five hundred dollars."

Ind. Laws ch. LXXXI, � 2 (1859).

"Every person who shall wilfully achiiinister to any pregnant woman, or to any
woman whom he supposes to be pregnant, any thing whatever, or shall employ any

means with intent thereby to procure the miscarriage of such woman, unless the same is

necessary to preserve her life; and any person as druggist, apothecary, physician, or other
person selling medicine, whether he be a merchant or peddler, who shall sell any medicine
in the form of pills, powders, fluid, or in any other form, which from its character by
advertisement or otherwise is known to be capable of producing abortion or miscarriage,
with intent to produce abortion, notwithstanding any caution given in the advertise
ment of such medicine, or contained in the directions accompanying the same, for any
such offense, the person or persons guilty of the same shall be deemed guilty of a mis

demeanor, and shall be punished . . . [by imprisonment up to 12 months, and fine up
to $500]."

Ind. Laws ch. XXXVII, �� 22, 23, 93 (1881).

Section 22: "Whoever prescribes or administers to any pregnant woman, or to any

woman whom he supposes to be pregnant, any drug, medicine or substance whatever,
with intent thereby to procure the miscarriage of such woman, or, with like intent, uses

any instrument or means whatever, unless such miscarriage is necessary to preserve her

life, shall, if the woman miscarries or dies in consequence thereof, be fined not more

than five hundred dollars nor less than fifty dollars, and imprisoned in the State prison
not more than fourteen years nor less than three years."
Section 23: "Every woman who shall solicit of any person any medicine, drug, or
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substance or thing whatever, and shall take the same, or shall submit to any operation
or other means whatever, with intent thereby to procure a miscarriage, except when by
a physician for the purpose of saving the life of mother or child, shall be fined not

more than five hundred dollars nor less than ten dollars, and imprisoned in the county jail
not more than twelve months nor less than thirty days, and any person who in any

manner whatever unlawfully aids or assists any such woman to a violation of this section,
shall be liable to the same penalty." [Unchanged in Burns (Ind.) Ann. Stat. �� 1996,
1997 (1894).]
Section 93 : "Whoever prints or publishes any advertisement of any secret drug or

nostrum purporting to be for the exclusive use of females, or which cautions females

against their use when in a condition of pregnancy, or in any way publishes any account

or description of any drug, medicine, instrument or apparatus for preventing conception
or for procuring abortion or miscarriage, or sells or gives away or keeps for sale or

gratuitous distribution, any newspaper, circular, pamphlet, or book containing such ad

vertisement, account or description, or any secret drug or nostrum purporting to be

exclusively for the use of females, or for preventing conception or procuring abortion
or miscarriage, shall be fined not more than five hundred dollars nor less than five

dollars, to which may be added imprisonment in the county jail not more than six
months nor less than ten days." [Unchanged in Burns (Ind.) Ann. Stat. � 2084 (1894).]

Case Material.

"If the miscarriage was produced by the unlawful antecedent act of the appellant, as

charged, then, under the statute, the offense was complete; and the fact that her death

may have resulted from the improper treatment of her physician or otherwise, would
not operate to defeat his conviction. The indictment, it is true, charged both miscarriage
and death as the consequences of the criminal acts alleged, but it was not incumbent

upon the State to establish both facts in order to convict, as by the provisions of the
statute either miscarriage or death as a result completes the offense." Hauk v. State,
148 Ind. 238, 253, 46 N.E. 127, 132 (1897).
Prosecution for death caused by attempted abortion must be under section 23, not for

manslaughter, Montgomery v. State, 80 Ind. 338, 41 Am. Rep. 815 (1882).
Abortion is causing unlawful miscarriage, Hauk v. State, supra.
Three essentials of abortion under section 23: (1) uses of an instrument etc., (2) by

defendant, and (3) without necessity to save life of mother; testimony of victim that
she was "perfectly well" and "felt perfectly healthy" up to time of abortion, was enough
for prima facie showing that abortion was not so necessary, Grecu v. State, 233 Ind. 464,
120 N.E.2d 179 (1954).

Ind. Laws ch. 169, � 368 (1905).

"Every woman who shall solicit of any person any medicine, drug, or substance or

thing whatever, and shall take the same, or shall submit to any operation or other means

whatever, with intent thereby to procure a miscarriage, except when done by a physician
for the purpose of saving the life of mother or child, shall, on conviction . . . [be
fined $10-500, imprisoned 30 days to 1 year]."

Ind. Ann. Stat. �� 10-2803, -2804 (Supp. I960).
Section 2803: "Whoever sells or lends, or offers to sell or lend, or gives away, or

offers to give away, or in any manner exhibits or has in his possession, with or
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without intent to sell, lend or give away, any obscene, lewd, indecent or lascivious book,
pamphlet, paper, drawing, lithograph, engraving, picture, daguerreotype, photograph,
stereoscopic picture, model, cast, instrument, or article of indecent or immoral use, or

instrument or article for procuring abortion, or for self-pollution, or medicine for pro
curing abortion, or preventing conception, or advertise the same, or any of them, for
sale, or writes or prints any letter, circular, handbill, card, book, pamphlet, advertisement
or notice of any kind, or gives information orally, stating when, how, where, or by
what means, or of whom any of the obscene, lewd, indecent or lascivious articles or

things, hereinbefore mentioned can be purchased, borrowed, presented or otherwise
obtained, or are manufactured; or whoever manufactures, or draws and exposes, or

draws with intent to sell or have sold, or prints any such articles or things, shall be
fined not less than twenty dollars ($20.00) nor more than one thousand dollars
($1,000), to which may be added imprisonment for not less than twenty (20) days nor

more than one (1) year . . . [not to affect regular medical teaching, publication or

practice]. (Acts 1905, ch. 169, � 462, p. 584; 1957, ch. 133, � 1, p. 241 [increasing punish
ments] .) "

Section 2804: "Whoever knowingly deposits in any post office or express office in
this state, or places in charge of any person, firm or corporation to be carried or con

veyed, any lewd ... or any circular . . . stating when, where, how or of whom, such
articles or things or any of them can be purchased or otherwise obtained, or knowingly
receives the same or any of them with intent to carry or convey the same, or knowingly
carries or conveys the same, except in the United States mail, shall be fined not less
than twenty dollars ($20.00) nor more than one thousand dollars ($1,000), to which may
be added imprisonment for not less than twenty (20) days nor more than one (1) year.

(Acts 1905, ch. 169, � 463, p. 584; 1957, ch. 133, � 2, p. 241 [increasing punishments].)"

Ind. Rev. Stat. � 1998 (1881).
"Whoever prints or publishes an advertisement of any secret drug or nostrum purport

ing to be for the exclusive use of females, or which cautions females against their use

when in a condition of pregnancy; or in any way publishes any account or description
of any drug, medicine, instrument, or apparatus for preventing conception or for pro

curing abortion or miscarriage; or sells or gives away, or keeps for sale or gratuitous
distribution, any newspaper, circular, pamphlet, or book containing such advertisement,
account, or description, of any secret drug or nostrum purporting to be exclusively for

the use of females, or for preventing conception or procuring abortion or miscarriage,�
shall be fined not . . . less than five dollars . . . ." [Same in 1905.]

IOWA
Iowa Code � 701.1 (1946).

"If any person, with intent to produce the miscarriage of any woman, willfully ad

minister to her any drug or substance whatever, or, with such intent, use any instrument

or other means whatever, unless such miscarriage shall be necessary to save her life, he

shall be imprisoned in the penitentiary for a term not exceeding five years, and be fined

in a sum not exceeding one thousand dollars." [Unchanged from Code � 12973 (1924,
1927, 1931, 1935, 1939); unchanged in Code Ann. � 701.1 (Supp. I960).]

Iowa (Terr.) Stat. 1st Legis., 1st Sess., � 18, at 145 (1838-1839).
"Every person who shall wilfully and maliciously administer, or cause to be adminis

tered to or taken by any person, any poison or other noxious or destructive substance,
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with the intention to cause the death of such person, and being duly convicted thereof,
shall be punished by imprisonment for not less than two years, nor more than twenty
years; and every person who shall administer, or cause to be administered or taken, any
such poison, substance or liquid, with the intention to procure the miscarriage of any

woman being with child, and shall thereof be duly convicted, shall be imprisoned for a

term not exceeding three years, and fined in a sum not exceeding one thousand dollars."

Iowa (Terr.) Rev. Stat. �� 10, 13 (1843).

Section 10: "The wilfull killing of an unborn quick child, by any injury to the mother

of the child, which would be murder if it resulted in the death of such mother, shall
be adjudged manslaughter, and every person who shall administer to any woman,

pregnant with a child, any medicine, drug, or substance whatever, or shall employ any
other means with intent thereby to destroy such child, and thereby cause its death, un
less the same shall be necessary to preserve the life of the mother, shall be deemed

guilty of manslaughter."
Section 13: "Every person convicted of the crime of manslaughter, shall be punished

by imprisonment at hard labor in the penitentiary, for a term not exceeding seven years,
and fined in any sum not exceeding ten thousand dollars nor less than five hundred
dollars."

[Act of February 16, 1843.]

Statutory Development. \
Iowa Code 1851, tit. 1, ch. 4, � 28, repealed all Iowa laws not included in that Code;

abortion omitted.

Case Material.

In 1856 the Iowa Supreme Court held that enactment of Code 1851 left Iowa with
no statute on abortion; "and, certainly, independent of statute it is not a punishable
offense, when the child is not quick in the womb." Repeating Blackstone's quote of
Coke, '"this, though not murder, was by the ancient law homicide or manslaughter.
But the modern law does not look upon this offence in quite so atrocious a light, but
only as a heinous misdemeanor.' " There was no common-law crime if abortion done
before quickening. Abrams v. Foshee, 3 Iowa 274, 278, 279, 66 Am. Dec. 77, 80 (1856).
The next Legislature restored the statutory crime.

Iowa Rev. Laws, tit. XXIII, ch. 165, art. 2, � 4221 (I860).

"[E]very person who shall willfully administer to any pregnant woman, any medicine,
drug, substance or thing whatever, or shall use or employ any instrument or other
means whatever, with the intent thereby to procure the miscarriage of any such woman,
unless the same shall be necessary to preserve the life of such woman, shall upon con
viction thereof, be punished by imprisonment in the county jail for a term of not
exceeding one year, and be fined in a sum not exceeding one thousand dollars." [Act of
March IS, 1858, � 1.]

Statutory Material.

In 1863, Abrams v. Foshee was reaffirmed, and Act of 1858 held by its terms inaj
plicable to an abortion by the mother herself, Hatfield v. Gano, 15 Iowa 177 (1863).
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In 1878 conviction under Code 1873, � 3864 upheld though before quickening; abor

tion at any stage of pregnancy now a crime, State v. Fitzgerald, 49 Iowa 260 31 Am
Rep. 148 (1878).

Iowa Acts 19th Gen. Asm., ch. 19, at 20 (1882).

". . . That section 3864 of the Code of 1873 be and the same is hereby amended by
striking out the words 'one year' in the sixth line thereof, and inserting in lieu thereof
the words 'five years.' "

Iowa Sess. Laws 36th Gen. Asm., ch. 45, � 1, at 69 (1915).

"Attempt to produce miscarriage. Section forty seven hundred fifty-nine of the code
is hereby amended by striking from line two (2) thereof the word 'pregnant.' " [Codified
in Iowa Code tit. xxiv, ch. 2, � 4759 (Supp. 1915).]

Case Material.

Death of fetus creates danger to life of mother, which justifies its removal, State v.

Dunklebarger, 206 Iowa 971, 221 N.W. 592 (1928).
Attempted abortion causing death of mother is 2d degree murder; state has burden

of proof that abortion was not necessary for preservation of life of mother, State v.

Rowley, 216 Iowa 140, 248 N.W. 340 (1933). To show criminal intent, state must

prove that abortion was not necessary for preservation of life of mother, State v. Snyder,
244 Iowa 1244, 59 N.W.2d 223 (1953).

Iowa Code �� 725.5, .6, 147.56, 205.1, .2, .3 (1946).

Section 725.5: "Whoever sells, or offers for sale, or gives away, or has in his possession
with intent to sell, loan, or give away any obscene, lewd, indecent, lascivious, or filthy
book, pamphlet, paper, drawing, lithograph, engraving, picture, photograph, writing, card,
postal card, model, cast, or any instrument or article of indecent or immoral use, or

any medicine, article, or thing designed or intended for procuring abortion or preventing
conception, or advertises the same for sale, or writes or prints any letter, circular, hand
bill, card, book, pamphlet, advertisement, or notice of any kind, giving information,
directly or indirectly, when, where, how, or by what means any of the articles or

things hereinbefore mentioned can be purchased, or otherwise obtained or made, shall
be guilty of a misdemeanor and be fined not more than one thousand nor less than

fifty dollars, or be imprisoned in the county jail not more than one year, or both."
Section 725.6 : "Whosoever deposits in any post office within this state, or places in

charge of any person to be carried or conveyed, any of the articles or things named
in section 725.5, or any circular, handbill, card, advertisement, book, pamphlet, or

notice of any kind, giving information, directly or indirectly, when, how, where, or by
what means any of the articles or things mentioned in section 725.5 can be purchased
or obtained, or knowingly or willfully receives the same to carry or convey, or know

ingly carries or conveys the same in any manner, except in the United States mail, shall
be fined not more than one thousand dollars, nor less than fifty dollars, or be imprisoned
in the county jail not more than one year, or both."
Section 147.56: "For the purposes of section 147.55 'unprofessional conduct' shall

consist of any of the following acts:
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"6. Procurement or aiding or abetting in the procurement of a criminal abortion."

Section 20S.1: "No person shall sell, offer or expose for sale, deliver, give away, or

have in his possession with intent to sell, except upon the original written prescription
of a licensed physician, dentist, or veterinarian, any cotton root, ergot, oil of tansy, oil

of savin, or derivatives of any of said drugs."
Section 205.2: "The requirements of section 205.1 that certain drugs shall be furnished

only upon written prescription, shall not apply to the sale of such drugs to persons who

wholesale or retail the same, nor to any licensed physician, dentist or veterinarian for

use in the practice of his profession."
Section 205.3: "No person shall fill any prescriptions calling for any of the drugs

required by chapter 204 or this chapter to be furnished only upon written prescription
unless the same be for medical, dental, or veterinary purposes only, and unless the

physician, dentist, or veterinarian prescribing the same be personally known to such

person, and no such prescription shall be refilled."

KANSAS

Kan. Gen. Stat. Ann. �� 21-409, -410, -421, -437, -1101 (Supp. 1959).

Section 409: "The willful killing of any unborn quick child, by an injury to the

mother of such child, which would be murder if it resulted in the death of such mother,
shall be deemed manslaughter in the first degree." [From Terr. Stat. 1855, ch. 48, � 9.]
Section 410: "Every person who shall administer to any pregnant woman any medicine,

drug, or substance whatsoever, or shall use or employ any instrument or other means

with the intent thereby to destroy the foetus, unless the same shall have been necessary

to preserve the life of such mother, or shall have been advised by a physician to be

necessary for that purpose, if the death of the mother thereof ensue from the means

employed, shall be guilty of manslaughter in the first degree. (G.S. 1949, � 21-410; L.

1957, ch. 216, � 1; June 29.)" [From Terr. Stat. 1855, ch. 48, � 10.]
Section 421: "Persons convicted of manslaughter in the first and second degrees shall

be punished as follows: First, if in the first degree, by confinement and hard labor for

a term not less than five years nor more than twenty-one years ; second, if in the second

degree, by confinement and hard labor for a term not less than three nor more than

five years." [Gen. Stat. 1868, ch. 31, � 28.]
Section 437: "Every physician or other person who shall willfully administer to any

pregnant woman any medicine, drug, or substance whatsoever, or shall use or employ
any instrument or means whatsoever, with intent thereby to procure abortion or the

miscarriage of any such woman, unless the same shall have been necessary to preserve
the life of such woman, or shall have been advised by a physician to be necessary for
that purpose, shall upon conviction be adjudged guilty of a misdemeanor, and punished
by imprisonment in the county jail not exceeding one year, or by fine not exceeding five
hundred dollars, or by both such fine and imprisonment." [From Terr. Stat. 1855, ch. 48,
I 39.]
Section 1101: "[I]f any publisher or other person shall by printing, writing, or in any

other way publish or cause to be published or expose to sale any obscene pictures; an

account, advertisement or description of any drug, medicine, instrument or apparatus
used or recommended to be used, for the purpose of preventing conception, or procuring
abortion or miscarriage; or shall by writing or printing, in any circular, newspaper,
pamphlet or book, or in any way publish or circulate any advertisement or obscene
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notice herein recited; or shall within the state of Kansas keep for sale or for gratuitous
distribution any newspaper, circular, book or pamphlet containing such notice or ad
vertisement of such drugs, medicines, instruments or apparatus; or shall keep for sale
any secret nostrum, drug, medicine, instrument or apparatus named; or shall advertise
lotteries, or the sale of lottery tickets, such publisher or other person violating any of
the provisions of this act shall be deemed guilty of a misdemeanor, and shall upon
conviction thereof be fined not less than fifty nor more than one thousand dollars, or

imprisonment (imprisoned) in the county jail not less than thirty days nor more than
six months, or by both such fine and imprisonment, at the discretion of the court:
Provided, That nothing in this act shall be so construed as to prevent the publication
and sale of standard medical works." [Same as Laws 1874, ch. 89, � 1.]

Kan. (Terr.) Stat, ch. 48, �� 9, 10, 39 (1855).

Section 9: "The wilful killing of any unborn quick child, by any injury to the mother
of such child, which would be murder if it resulted in the death of such mother, shall
be deemed manslaughter in the first degree."
Section 10: "Every person who shall administer to any woman, pregnant with a

quick child, any medicine, drug, or substance whatsoever, or shall use or employ any
instrument, or other means, with intent thereby to destroy such child, unless the same

shall have been necessary to preserve the life of such mother, or shall have been advised
by a physician to be necessary for that purpose, shall be deemed guilty of manslaughter
in the second degree." [Unchanged in Gen. Laws 1859, � 10.]
Section 39 : "Every physician or other person who shall wilfully administer to any

pregnant woman any medicine, drug or substance whatsoever, or shall use or employ
any instrument or means whatsoever, with intent thereby to procure abortion or the

miscarriage of any such woman, unless the same shall have been necessary to preserve
the life of such woman, or shall have been advised by a physician to be necessary for

that purpose, shall, upon conviction, be adjudged guilty of a misdemeanor, and punished
by imprisonment in a county jail not exceeding one year, or by fine not exceeding five

hundred dollars, or by both such fine and imprisonment."

Kan. Gen. Laws ch. 28, �� 9, 10 (1859).

Section 9: "The wilful killing, of any unborn quick child, by any injury to the

mother of such child, which would be murder if it resulted in the death of such

mother, shall be deemed manslaughter in the first degree."
Section 10: "Every person who shall administer to any woman, pregnant with a

quick child, any medicine, drug or substance whatsoever, or shall use or employ any
instrument or other means, with intent thereby to destroy such child, unless the same

shall have been necessary to preserve the life of such mother, or shall have been advised
by a physician to be necessary for that purpose, shall be deemed guilty of manslaughter
in the second degree."

KENTUCKY

Ky. Rev. Stat. Ann. �� 435.040, 436.020, .030 (1955).

Section 435.040: "Any person who violates any of the provisions of KRS 436.020 shall
be punished as provided by KRS 435.010 or 435.020 for murder or voluntary man

slaughter, as the facts may justify, if the woman to whom a drug or other substance
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has been administered or upon whom an instrument has been used dies." [Former Civ.

Code � 1219a-3.]
Section 436.020: "(1) Any person who prescribes or administers to any pregnant

woman or to any woman whom he has reason to believe pregnant, at any time during
the period of gestation, any drug, medicine or other substance, or uses any instrument

or other means, with the intent to procure the miscarriage of that woman, unless the

miscarriage is necessary to preserve her life, shall be fined not less than five hundred

dollars nor more than one thousand dollars, and confined in the penitentiary for not

less than one nor more than ten years.

"(2) If, by reason of any of the acts described in subsection ((1) [sic] of this section,
the miscarriage of the woman is procured and she does miscarry, causing the death of

the unborn child, whether before or after quickening time, the person violating the

provisions of subsection (1) of this section shall be confined in the penitentiary for not

less than two nor more than twenty-one years.

"(3) In any prosecution under subsection (1) or (2) of this section, or under KRS

435.040, the consent of the woman to the performance of the operation or the ad

ministering of the drug, medicine or other substance shall be no defense, and she shall

be a competent witness in the prosecution. For the purpose of testifying she shall not
be considered an accomplice." [Former Civ. Code �� 1219a-l, -2, -4.]
Section 436.030: "Any woman who is delivered of any issue of her body, which, if

born alive, would be a bastard, and who endeavors privately by drowning or secretly
burying the child or in any other way, directly or indirectly, to conceal the birth of
the child, so that it may not be known whether the child was born alive or not, shall
be confined in the penitentiary for not less than one nor more than five years." [Former
Civ. Code � 1220.]

Ky. Acts ch. 67, � 2, at 117 (1801).

"If any woman, not being a slave, be delivered of any issue of her body, which

being born alive, would by law be a bastard, and shall endeavor privately, either by
drowning or secret burying thereof, or any other way, either by herself or procuring of

others, to conceal the death thereof, so that it may not come to light, whether it were

born alive or not, but be concealed, in every such case, the mother so offending, being
thereof lawfully convicted, shall be deemed a felon, and sentenced to undergo a con

finement in the jail and penitentiary house, for a period not less than two years, nor
more than seven years."

Ky. Acts ch. 58, �� 1, 2, 3, 4, at 189 (1910).

Section 1: "It shall be unlawful for any person to prescribe or administer to any
pregnant woman, or to any woman whom he has reason to believe pregnant, at any
time during the period of gestation, any drug, medicine or substance, whatsoever, with
the intent thereby to procure the miscarriage of such woman, or with like intent, to
use any instrument or means whatsoever, unless such miscarriage is necessary to preserve
her life; and any person so offending, shall be punished by a fine of not less than five
hundred nor more than one thousand dollars, and imprisoned in the state prison for not
less than one nor more than ten years.''
Section 2: "If by reason of any of the acts described in Section 1 hereof, the mis

carriage of such woman is procured, and she does miscarry, causing the death of the
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unborn child, whether before or after quickening time, the person so offending shall be
guilty of a felony, and confined in the penitentiary for not less than two, nor more than
twenty-one years."
Section 3: "If, by reason of the commission of any of the acts described in Section

1 hereof, the woman to whom such drug or substance has been achninistered, or upon
whom such instrument has been used, shall die, the person offending shall be punished
as now prescribed by law, for the offense of murder or manslaughter, as the facts may
justify."
Section 4: "The consent of the woman to the performance of the operation or the

administering of the medicines or substances, referred to, shall be no defense, and she
shall be a competent witness in any prosecution under this act, and for that purpose
she shall not be considered an accomplice."

Case Material.

The common law punishment for offenses for which no punishment is provided by
statute is by fine and imprisonment, Conner v. Commissioner, 76 Ky. (13 Bush) 714
(1878).
Defense has burden of proof on affirmative defense of insanity, the presumption of

sanity being equal to that of innocence, Graham v. Commissioner, 55 Ky. (16 B. Monroe)
S87 (18SS).
". . . [I]t never was a punishable offense at common law to produce, with the consent

of the mother, an abortion prior to the time when the mother became quick with
child. It was not even murder at common law to take the life of the child at any period
of gestation, even in the very act of delivery." Mitchell v. Commissioner, 78 Ky. 204,
210 (1879). Although no common-law felony before quickening, resultant death of

mother constitutes murder (quoting Smith v. State, 33 Me. 48 (1851)) because of "the

act being done without lawful purpose and dangerous to life," Peoples v. Commissioner,
87 Ky. 487, 492, 9 S.W. 509, 511 (1888). "To produce an abortion upon a woman is

necessarily to endanger her life, and the charge that appellant willfully, feloniously and

with malice aforethought killed her by such means is certainly sufficient ... to constitute
a charge of manslaughter at least. ... If appellant used the instruments upon the woman

for the purpose of producing an abortion, believing her to be pregnant, and thereby
killed her in this unlawful attempt, he was guilty of manslaughter." It is immaterial
that there was no actual abortion and that death was due to other causes, since appellant
"believing her to be pregnant by him, had undertaken to cause an abortion." Wilson v.

Commissioner, 20 Ky. L. Rep. 1251, 1252, 1253, 1255, 60 S.W. 400, 401, 402, 403 (1901).

LOUISIANA

La. Rev. Stat. Ann. �� 14:87, :88, 37-1285 (1950).

Section 87: "Abortion is the performance of any of the following acts, for the purpose
of procuring premature delivery of the embryo or fetus:

"(1) Administration of any drug, potion, or any other substance to a pregnant female;
or

"(2) Use of any instrument or any other means whatsoever on a pregnant female.
"Whoever commits the crime of abortion shall be imprisoned at hard labor for not

less than one nor more than ten years." [Unchanged from Rev. Stat. 1870, � 807.]
Section 88: "Distribution of abortifacients is the intentional:
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"(1) Distribution or advertisement for distribution of any drug, potion, instrument,
or article for the purpose of procuring an abortion ; or

"(2) Publication of any advertisement or account of any secret drug or nostrum pur

porting to be exclusively for the use of females, for preventing conception or producing
abortion or miscarriage.
"Whoever commits the crime of distribution of abortifacients shall be fined not more

than five hundred dollars, or imprisoned for not more than six months, or both." [From

original Acts 1920, No. 88, �� 1, 2, No. 95, � 1.]
Section 1285: "The board may refuse to issue, suspend, or institute proceedings in

any court of competent jurisdiction to revoke any certificate issued under this Part for

any of the following causes:

"(6) Procuring, aiding or abetting in procuring an abortion unless done for the relief

of a woman whose life appears in peril after due consultation with another licensed

physician; or
"(7) Advertising means or medicine whereby monthly periods can be regulated or

re-established . . . ." [From Acts 1914, No. 56, � 16, No. 54, � 10.]

La. Rev. Stat. � 24, at 138 (1856).

"Whoever shall feloniously administer or cause to be administered any drug, potion,
or any other thing to any woman, for the purpose of procuring a premature delivery,
and whoever shall administer or cause to be administered to any woman pregnant with
child, any drug, potion, or any other thing, for the purpose of procuring abortion, or a

premature delivery, shall be imprisoned at hard labor, for not less than one, nor more

than ten years."

La. Acts � 3, at 182 (1817).

"If any woman shall be delivered of any issue of her body, and shall endeavour
privately, either by drowning or secret burying thereof, or in any other way, either
by herself, or the aid and assistance of others, so to conceal the birth thereof that it
may not come to light, whether it be born alive or not, in any and every such case
the said mother, together with all and every other such person or persons so aiding and
assisting, shall, on conviction thereof, be punished by imprisonment not less than five,
nor more than fourteen years." [Act of February 22, 1817.] [Unchanged in 1 Bullard &
Curry Digest ch. 37, art. 72, sec. Ill, at 256 (1842).]

MAINE

Me. Rev. Stat. Ann, ch. 134, �� 9, 10, 11 (1954).
Section 9: "Whoever administers to any woman pregnant with child, whether such

child is quick or not, any medicine, drug or other substance, or uses any instrument
or other means, unless the same was done as necessary for the preservation of the
mother's life, shall be punished, if done with intent to destroy such child and thereby
it was destroyed before birth, by a fine of not more than $1,000 and by imprisonment
for not more than 5 years; but if done with intent to procure the miscarriage of such
woman, by a fine of not more than $1,000 and by imprisonment for less than 1 year,
and any person consenting and aiding or assisting shall be liable to like punishment
(R.S. c. 121, s. 9.)"
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Section 10: "If a woman is willingly delivered in secret of the issue of her body,

which would be a bastard if born alive, and conceals the death thereof so that it is
not known whether it was born dead, or alive and was murdered, she shall be punished
by a fine of not more than $100 or by imprisonment for not more than 3 years; and
she may be charged with such offense and also with the murder of such child in the
same indictment, and convicted and punished for either, according to the verdict. (R.S.
c. 121, s. 10.)" [Laws 1830, ch. 2, �� 9, 10, 11, at S4.]
Section 11: "Publication, sale or distribution of information tending to produce mis

carriage.�Whoever publishes, sells or distributes by hand or otherwise any circular,
pamphlet or book containing recipes or prescriptions for the cure of chronic female
complaints or private diseases, or recipes or prescriptions for drops, pills, tinctures or

other compound designed to prevent conception or tending to produce miscarriage or

abortion shall be punished by a fine of not less than $50 nor more than $100, or by
imprisonment for not more than 3 months. (R.S. c. 121, � 11.)"

Me. Rev. Stat, ch. 160, �� 11, 12, 13, 14 (1840).

Sections 11, 12 : [Concealment of birth and death of bastard.]
Section 13: "Every person, who shall administer to any woman pregnant with child,

whether such child be quick or not, any medicine, drug or substance whatever, or shall
use or employ any instrument or other means whatever, with intent to destroy such

child, and shall thereby destroy such child before its birth, unless the same shall have
been done as necessary to preserve the life of the mother, shall be punished by im

prisonment in the state prison, not more than five years, or by fine, not exceeding one

thousand dollars, and imprisonment in the county jail, not more than one year."
Section 14: "Every person, who shall administer to any woman, pregnant with child,

whether such child be quick or not, any medicine, drug or substance whatever . . .

with intent thereby to procure the miscarriage of such woman, unless the same shall

have been done, as necessary to preserve her life, shall be punished by imprisonment
in the county jail, not more than one year, or by fine, not exceeding one thousand

dollars."

Me. Rev: Stat, ch. 124, � 8, at 685 (1857).

"Whoever administers to any woman pregnant with child, whether such child is quick
or not, any medicine, drug, or other substance, or uses any instrument or other means,

unless the same were done as necessary for the preservation of the mother's life, shall be
punished, if done with intent to destroy such child and thereby it was destroyed before

birth, by imprisonment not more than five years, or by fine not exceeding one thousand

dollars; if done with intent to procure the miscarriage of such woman, by imprisonment
less than one year, and by fine not exceeding one thousand dollars." [From Rev. Stat.

1840, ch. 160, �� 13, 14.]
MARYLAND

Md. Ann. Code art. 27, � 3 (1957).

"Any person who shall knowingly advertise, print, publish, distribute or circulate,
or knowingly cause to be advertised, printed, published, distributed or circulated, any

pamphlet, printed paper, book, newspaper notice, advertisement or reference containing
words or language giving or conveying any notice, hint or reference to any person, or to

the name of any person, real or fictitious, from whom, or to any place, house, shop,
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or office, where any poison, drug, mixture, preparation, medicine or noxious thing, or

any instrument or means whatever, for the purpose of producing abortion, can be

procured, or who shall knowingly sell, or cause to be sold any such poison, drug,
mixture, preparation, medicine or noxious thing or instrument of any kind whatever;
or from whom any advice, direction, information or knowledge may be obtained for

the purpose of causing the miscarriage or abortion of any woman pregnant with child,
at any period of her pregnancy, or shall knowingly sell or cause to be sold any medicine,
or who shall knowingly use or cause to be used any means whatsoever for that purpose,
shall be punished by imprisonment in the penitentiary for not less than three years, or

by a fine of not less than five hundred dollars nor more than one thousand dollars,
or by both, in the discretion of the court; and in case of fine being imposed, one-half

thereof shall be paid to the State of Maryland, and one-half to the school fund of the

city or county where the offense was committed; provided, however, that nothing herein
contained shall be construed so as to prohibit the supervision and management by a

regular practitioner of medicine of all cases of abortion occurring spontaneously, either
as the result of accident, constitutional debility, or any other natural cause, or the

production of abortion by a regular practitioner of medicine when, after consulting with
one or more respectable physicians he shall be satisfied that the foetus is dead, or that
no other method will secure the safety of the mother." [Ann. Code � 3 (1951) ; Ann.
Code � 3 (1939) ; Ann. Code � 3 (1924) ; Ann. Code � 3 (1912) ; Ann. Code � 3 (1904) ;
Ann. Code � 3 (1888); Ann. Code ch. 179, � 2 (1868).]

Statutory Development.

Md. Rev. Laws 1859, nothing on abortion.

Md. Laws ch. 179, � 2, at 315 (1868).

"[A]ny person who shall knowingly advertise, print, publish, distribute or circulate,
or knowingly cause to be advertised, printed, published, distributed or circulated, any
pamphlet, printed paper, book, newspaper notice, advertisement or reference containing
words or language, giving or conveying any notice, hint or reference to any person, or to
the name of any person real or fictitious, from whom; or to any place, house, shop or

office, where any poison, drug, mixture, preparation, medicine or noxious thing, or any
instrument or means whatever; for the purpose of producing abortion, or who shall
knowingly sell, or cause to be sold any such poison, drug, mixture, preparation, medicine
or noxious thing or instrument of any kind whatever; or where any advice, direction,
information or knowledge may be obtained for the purpose of causing the miscarriage
or abortion of any woman pregnant with child, at any period of her pregnancy, or
shall knowingly sell or cause to be sold any medicine, or who shall knowingly use or
cause to be used any means whatsoever for that purpose, shall be punished by im
prisonment in the penitentiary for not less than three years, or by a fine of not less
than five hundred nor more than one thousand dollars, or by both, in the discretion
of the Court; and in case of fine being imposed, one-half thereof shall be paid to the
State of Maryland, and one-half to the School Fund of the city or county where the
offense was committed; provided, however, that nothing herein contained shall be
construed so as to prohibit the supervision and management by a regular practitioner
of medicine of all cases of abortion occurring spontaneously, either as the result of
accident, constitutional debility, or any other natural cause, or the production of abor-
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tion by a regular practitioner of medicine when, after consulting with one or more
respectable physicians, he shall be satisfied that the foetus is dead, or that no other
method will secure the safety of the mother."

Md. Ann. Code art. 43, � 94 (1957).

"Any midwife who shall be convicted of producing an abortion or inducing premature
labor, shall, in addition to the other penalties provided by law, forfeit her license to
practice midwifery and shall not thereafter be permitted to practice midwifery in this
State." [Ann. Code � 93 (1951) ; Ann. Code � 93 (1939) ; Ann. Code ch. 294, � 93
(1924).]

Case Material.

Death of mother is common-law misdemeanor, Worthington v. State, 92 Md. 222, 48
Atl. 355 (1901).
Defendant has burden of proof of justification; good faith or belief not enough, Adams

v. State, 200 Md. 133, 88 A.2d 556 (1951).
The mother's uncorroborated testimony sufficient for conviction, Basoff v. State, 208

Md. 643, 119 A.2d 917 (1956).

MASSACHUSETTS

Mass. Gen. Laws Ann, ch. 272, �� 19, 20, 21, 22 (1959).

Section 19: "Whoever, with intent to procure the miscarriage of a woman, unlawfully
adniinisters to her, or advises or prescribes for her, or causes any poison, drug, medicine
or other noxious thing to be taken by her or, with the like intent, unlawfully uses any
instrument or other means whatever, or, with like intent, aids or assists therein, shall,
if she dies in consequence thereof, be punished by imprisonment in the state prison for

not less than five nor more than twenty years; and, if she does not die in consequence

thereof, by imprisonment in the state prison for not more than seven years and by a

fine of not more than two thousand dollars. (Historical Note St. 1845 c. 27. G.S. I860
c. 165 � 9. P.S. 1882 c. 207 � 9. R.L. 1902 c. 212 � 15.)"
Section 20: "Whoever knowingly advertises, prints, publishes, distributes or circulates,

or knowingly causes to be advertised, printed, published, distributed or circulated, any

pamphlet, printed paper, book, newspaper, notice, advertisement or reference, containing
words or language giving or conveying any notice, hint or reference to any person, or

to the name of any person, real or fictitious, from whom, or to any place, house, shop
or office where, any poison, drug, mixture, preparation, medicine or noxious thing, or

any instrument or means whatever, or any advice, direction, information or knowledge,
may be obtained for the purpose of causing or procuring the miscarriage of a woman

pregnant with child or of preventing, or which is represented as intended to prevent,
pregnancy, shall be punished by imprisonment in the state prison for not more than
three years or in jail for not more than two and one half years or by a fine of not

more than one thousand dollars. (Historical Note St. 1847 c. 83. G.S. 1860 c. 165 � 10.

P.S. 1882 c. 207 � 10. Ri. 1902 c. 212 � 16. St. 1905 c. 316. St. 1918 c. 257 � 464.
St. 1919 c. 5. St. 1920 c. 2.)"
Section 21: "Whoever sells, lends, gives away, exhibits, or offers to sell, lend or give

away an instrument or other article intended to be used for self-abuse, or any drug,
medicine, instrument or article intended to be used for self-abuse, or any drug, medicine,
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instrument or article whatever for the prevention of conception or for causing unlawful

abortion, or advertises the same, or writes, prints or causes to be written or printed a

card, circular, book, pamphlet, advertisement or notice of any kind stating when, where,
how, of whom or by what means such article can be purchased or obtained, or manu

factures or makes any such article, shall be punished by imprisonment in the state prison
for not more than five years or in jail or the house of correction for not more than
two and one half years or by a fine of not less than one hundred nor more than one

thousand dollars. (Historical Note St. 1879 c. 159 � 1. P.S. 1882 c. 207 � 17. R.L.
1902 c. 212 � 26. St. 1918 c. 257 � 464. St. 1919 c. 5. St. 1920 c. 2.)"
Section 22: [Concealment of death of illegitimate child.] "(Historical Note St. 1696

c. 11. St. 1784 c. 42 � 2. R.S. 1836 c. 130 � 6. G.S. 1860 c. 165 � 11. P.S. 1882
c. 207 � 11. R.L. 1902 c. 212 � 17.)"

Mass. Acts & Resolves ch. 27 (1845).

". . . . Whoever maliciously or without lawful justification, with intent to cause and

procure the miscarriage of a woman then pregnant with child, shall administer to her,
prescribe for her, or advise or direct her to take or swallow, any poison, drug, medicine
or noxious thing . . . and whoever maliciously and without lawful justification, shall use
any instrument or means whatever with the like intent, and every person, with the like
intent, knowingly aiding and assisting such offender or offenders, shall be deemed guilty
of felony, if the woman die in consequence thereof, and shall be imprisoned not more
than twenty years, nor less than five years in the State Prison; and if the woman doth
not die in consequence thereof, such offender shall be guilty of a misdemeanor, and
shall be punished by imprisonment not exceeding seven years, nor less than one year,
in the state prison or house of correction, or common jail, and by fine not exceeding
two thousand dollars. (Approved by the Governor, Jan. 31, 1845)."

Case Material.

"There can be no sentence upon this verdict. The assault and battery are out of the
case, and no abortion is alleged to have followed the taking of the potion: and if an
abortion had been alleged and proved to have ensued, the averment that the woman
was quick with child at the time is a necessary part of the indictment." Commonwealth
v. Bangs, 9 Mass. (Tyng) 387, 388 (1812).
Abortion with woman's consent not punishable at common law unless quick, Common

wealth v. Parker, 50 Mass. (9 Met.) 263, 43 Am. Dec. 396 (1845).
Under 43 Geo. 3, c. 58, � 2, it was held pregnancy must be proved, R. v. Scudder,3 Car. & P. 605; then 9 Geo. 4, c. 31, � 13, applied in terms where not pregnant. 7 Will.

4 & 1 Vict., c. 85, silent as to this; held pregnancy not necessary, Reg. v. Goodchild,2 Car. & K. 293; then Massachusetts adopted Gen. Stat. 1869, ch. 165, � 9, droppingformer express requirement of pregnancy, thereafter no longer required. Commonwealth
v. Taylor, 132 Mass. 261 (1882).
Assumed danger to physical or mental health would justify abortion, Commonwealth

v. Wheeler, 315 Mass. 394, 53 N.E.2d 4 (1944).
Common-law abortion had to be by someone else other than mother; the patientnot an accomplice requiring corroboration; any base motive will support indictment;her consent, to avoid disgrace, no justification. Commonwealth v. Wood, 77 Mass. (11Gray) 85 (1858). Woman having abortion not an accomplice requiring corroboration as

witness, Commonwealth v. Follansbee, 155 Mass. 274, 29 N.E. 471 (1892)
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Doctor not exempt from what is now Mass. Gen. Laws Ann. 19S9, ch. 272, � 21,

Commonwealth v. Gardner, 300 Mass. 372, IS N.E.2d 222, appeal dismissed, 30S U.S
559 (1938).
Pregnancy of a woman not essential to conviction of conspiracy unlawfully to use

instruments upon her to procure a miscarriage, Commonwealth v. Cheng, 310 Mass. 293,
37 N.E.2d 1010 (1941) ; Commonwealth v. Viera, 329 Mass. 470, 109 N.E.2d 171 (1952).
Abortion is destruction of life within womb, or causing delivery before fetus is capable

of sustaining life, Commonwealth v. Smith, 213 Mass. 563, 100 N.E. 1010 (1913). In
cludes every method that may be tried, even those unlikely to succeed, Commonwealth
v. Goldenberg, 338 Mass. 377, 115 N.E.2d 187, cert, denied, 359 U.S. 1001 (1959).

MICHIGAN

Mich. Stat. Ann. �� 28.554, .555 (1954).
Section SS4: "Sec. 322. The wilful killing of an unborn quick child by any injury

to the mother of such child, which would be murder if it resulted in the death of such

mother, shall be deemed manslaughter.'' [Unchanged from Rev. Stat. 1846, ch. 153,
� 32.]
Section 555: "Sec. 323. Any person who shall administer to any woman pregnant with

a quick child any medicine, drug or substance whatever, or shall use or employ any

instrument or other means, with intent thereby to destroy such child unless the same

shall have been necessary to preserve the life of such mother, shall, in case the death

of such child or of such mother be thereby produced, be guilty of manslaughter.
"In any prosecution under this section, it shall not be necessary for the prosecution

to prove that no such necessity existed." [Rev. Stat. 1846, ch. 153, � 22, as amended.]

Mich. Code �� 9, 58 (1815).

Section 9: "And Whereas, many lewd and dissolute women, being pregnant with

bastard children, but regardless of natural affection, or to avoid shame, or escape

punishment, conceal their pregnancy, and the birth of such children, whereby many

of them perish, for want of the usual & necessary aid and assistance, and also conceal

the death of such children, so that it cannot be known whether they were murdered or

not: Be it therefore Enacted, by the authority aforesaid [Governor and Judges of

Territory] ; that if any woman shall conceal her pregnancy, and shall willingly, and of

purpose, be delivered in secret, by herself of any issue of her body, male or female,

which shall by law be a bastard, every such woman so offending, shall be adjudged to

be guilty of a misdemeanor, and on conviction thereof, shall be punished by fine, not

exceeding one hundred dollars, or by imprisonment at hard labour, not exceeding four

months, or both. And be it further Enacted, that if any woman shall endeavor privately,
by drowning or secret burying, or any other way, either by herself, or the procurement
of others, to conceal the death of any such issue of her body, which, if it were born

alive, would by law be a bastard, so that it may not come to light, whether it were

born alive or not, or whether it was murdered or not, then and in every such case the

woman so offending, her aiders or abbettors, counsellors, and procurers, shall be adjudged
to be guilty of a misdemeanor, and on conviction thereof, shall be punished by fine, not

exceeding two hundred dollars, or by imprisonment, at hard labour, not exceeding one

year, or both."
Section 58: "And be it Enacted, by the authority aforesaid, That assaults, batteries,

false imprisonment, mayhems, affrays, riots, routs, unlawful assemblies, nuisances, cheats,
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deceits, and all other offences, of an indictable nature at common law and not provided
for by this, or some other act of the Territory of Michigan, shall be deemed, and taken

to be misdemeanors, and punished by fine or imprisonment, or both, or by fine, and

imprisonment at hard labor, or both, or by fine, or solitary imprisonment at hard labor,
or both, at the discretion of the Court, before whom the conviction shall be had; Pro
vided, that such fine shall not exceed one thousand dollars & such imprisonment one

year."

Mich. (Terr.) Laws, �� 8, 62, 73 (1820).

Section 8: "And whereas many lewd and dissolute women, being pregnant with bastard

children, but regardless of natural affection, or to avoid shame, or escape punishment,
conceal their pregnancy, and the birth of such children, whereby many of them perish,
for want of the usual and necessary aid and assistance, and also conceal the death of

such children, so that it cannot be known whether they were murdered or not: Be it
therefore enacted, That if any woman shall conceal her pregnancy, and shall willingly,
and of purpose, be delivered in secret by herself, of any issue of her body, male or

female, which shall by law be a bastard, every such woman so offending, shall be

punished by fine not exceeding one hundred dollars, or by imprisonment at hard labor,
not exceeding four months, or both, at the discretion of the court: And be it further
enacted, That if any woman shall endeavor privately by herself, or the procurement of
others, to conceal the death of any such issue of her body, which, if it were born alive,
would by law be a bastard, so that it may not come to light, whether it were born
alive or not, or whether it was murdered or not, then and in every such case, the woman

so offending, her aiders, abettors, counsellors, and procurers, shall, on conviction thereof,
be punished by fine not exceeding two hundred dollars, or by imprisonment, at hard
labor, not exceeding one year, or both, at the discretion of the court."
Section 62: "And be it further enacted, That assaults, batteries, false imprisonments,

mayhems, affrays, riots, routs, unlawful assemblies, nuisances, cheats, deceits, and all
other offences, of an indictable nature at common law, and not provided for by this
act, or some other act of the territory of Michigan, shall be punished by fine or im
prisonment, or both, or by fine, and imprisonment at hard labor, or both, or by fine,
or solitary imprisonment at hard labor, or both, at the discretion of the court before
whom the conviction shall be had: Provided, That such fine shall not exceed one
thousand dollars, and such imprisonment one year."
Section 73: "The same being adopted from the laws of four of the original states; to

wit, the states of New-Jersey, New-York, Vermont and Pennsylvania, as far as necessary
and suitable to the circumstances of the territory of Michigan."

Mich. Rev. Stat, ch. 153, �� 32, 33, 34, at 662 (1846).
Section 32: "The wilful killing of an unborn quick child by any injury to the mother

of such child, which would be murder if it resulted in the death of such mother, shall
be deemed manslaughter."
Section 33: "Every person who shall administer to any woman pregnant with a

quick child, any medicine, drug or substance whatever, or shall use or employ anyinstrument or other means, with intent thereby to destroy such child, unless the same
shall have been necessary to preserve the life of such mother, or shall have been advised
by two physicians to be necessary for such purpose, shall, in case the death of such
chUd or of such mother be thereby produced, be deemed guilty of manslaughter."
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Section 34: "Every person who shall wilfully administer to any pregnant woman any
medicine, drug, substance or thing whatever, or shall employ any instrument or other
means whatever, with intent thereby to procure the miscarriage of any such woman,
unless the same shall have been necessary to preserve the life of such woman, or shall
have been advised by two physicians to be necessary for that purpose, shall, upon
conviction, be punished by imprisonment in a county jail not more than one year, or
by a fine not exceeding five hundred dollars, or by both such fine and imprisonment."

Mich. Laws ch. 106, �� 1, 2, at 175 (1869).
Section 1: "[N]o person or persons, their agents or clerks, shall print, stamp, or en

grave on any cards, bills, or posters for public display or advertisement, or publish in
any newspaper in the State of Michigan, the virtues or applications and its or their
effects of any such patent and other simple or compound medicine, in language of
immoral tendency or of ambiguous character. Any person or persons, their agents or

clerks, who shall fail to comply with the requirements herein expressed, shall be deemed
guilty of misdemeanor, and shall be liable to a fine not less than fifty, nor more than
one hundred dollars, or to imprisonment in the county jail not exceeding three months,
or both, for each and every offense. Any proprietor or proprietress of any newspaper
published in the State of Michigan, who shall permit any such publications to appear
in consecutive issues, each and every day shall be deemed a new and separate offense,
and shall be liable to a penalty as herein expressed."
Section 2: "The publication or sale within this State of any circular, pamphlet, or

book containing recipes or prescriptions in indecent or obscene language for the cure

of chronic female complaints or private diseases, or recipes or prescriptions for drops,
pills, tinctures, or other compounds designed to prevent conception, or tending to produce
miscarriage or abortion is hereby prohibited; and for each copy thereof, so published
and sold, containing such prohibited recipes or prescriptions, the publisher and seller
shall each be deemed guilty of a misdemeanor, and shall be liable to the same penalties
provided for a violation of the preceding section."

Mich. Comp. Laws �� 750.14, .15, .34, .40, .150 (1931).

Section 14: [Abortion.]
Section 15: "Any person who shall in any manner, except as hereinafter provided,

advertise, publish, sell or publicly expose for sale any pills, powder, drugs or combination
of drugs, designed expressly for the use of females for the purpose of procuring an

abortion, shall be guilty of a misdemeanor.

"Any drug or medicine known to be designed and expressly prepared for producing
an abortion, shall only be sold upon the written prescription of an established practicing
physician of the city, village, or township in which the sale is made; and the druggist
or dealer selling the same shall, in a book provided for that purpose, register the name

of the purchaser, the date of the sale, the kind and quantity of the medicine sold, and

the name and residence of the physician prescribing the same."
Section 34: "Any person who shall advertise in his own name or in the name of

another person, firm or pretended firm, association, corporation or pretended corpora

tion, in any newspapers, pamphlet, circular, periodical or other written or printed
paper, or the owner, publishers or manager of any newspaper or periodical who shall

permit to be published or inserted in any newspaper or periodical owned or controlled
by him, an advertisement of the treating or curing of venereal diseases, the restoration of
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"Lost manhood" or "Lost vitality or vigor," or shall advertise in any manner that he

is a specialist in diseases of the sexual organs, or diseases caused by sexual vice, self

abuse or in any diseases of like cause, or shall advertise in any manner any medicine,
drug, compound, appliance or any means whatever whereby sexual diseases of men or

women may be cured or relieved, or miscarriage or abortion produced, shall be guilty
of a misdemeanor, punishable by imprisonment in the county jail not more than 1 year
or by a fine of not more than 500 dollars."

Section 40: "The publication or sale within this state of any circular, pamphlet or

book containing recipes or prescriptions in indecent or obscene language for the cure

of chronic female complaints or private diseases, or recipes or prescriptions for drops,
pills, tinctures, or other compounds designed to prevent conception, or tending to produce
miscarriage or abortion is hereby prohibited; and for each copy thereof, so published
and sold, containing such prohibited recipes or prescriptions, the publisher and seller
shall each be guilty of a misdemeanor."

Section ISO: "If any unmarried woman shall conceal the death of any issue of her

body, so that it may not be known whether such issue was born alive or not, or

whether it was not murdered, she shall be punished by fine not exceeding 100 dollars,
or imprisonment in the county jail not more than 1 year."

Mich. Stat. Ann. �� 14, IS (1935).

Section 14: "Any person who shall wilfully administer to any pregnant woman any

medicine, drug, substance or thing whatever, or shall employ any instrument or other
means whatever, with intent thereby to procure the miscarriage of any such woman,
unless the same shall have been necessary to preserve the life of such woman, shall
be guilty of a felony, and in case the death of such pregnant woman be thereby pro
duced, the offense shall be deemed manslaughter.
"In any prosecution under this section, it shall not be necessary for the prosecution

to prove that no such necessity existed."
Section 15: "Any person who shall in any manner, except as hereinafter provided,

advertise, publish, sell or publicly expose for sale any pills, powder, drugs or combination
of drugs, designed expressly for the use of females for the purpose of procuring an

abortion, shall be guilty of a misdemeanor.

"Any drug or medicine known to be designed and expressly prepared for producing
an abortion, shall only be sold upon the written prescription of an established practicing
physician of the city, village, or township in which the sale is made; and the druggist
or dealer selling the same shall, in a book provided for that purpose, register the name
of the purchaser, the date of the sale, the kind and quantity of the medicine sold, and
the name and residence of the physician prescribing the same." [Annotation note:
"History.�See Pub. Acts '73, No. 138, How. � 9312, 9313, C.L. '97, � 11729 11730
C.L. 'IS � 1SS23, 1SS24, C.L. '29 � 16885."]

MINNESOTA

Minn, Stat. Ann. �� 617.18, .19, .20, .21, .22, .25, .26 (1953).
Section 18: "Every person who, with intent thereby to produce the miscarriage of a

woman, unless the same is necessary to preserve her life, or that of the child with
which she is pregnant, shall�
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"(1) Prescribe, supply, or administer to a woman, whether pregnant or not, or advise

or cause her to take, any medicine, drug, or substance ; or

"(2) Use, or cause to be used, any instrument or other means�shall be guilty of
abortion and punished by imprisonment in the state prison for not more than four
years or in a county jail for not more than one year."
Section 19: "A pregnant woman who takes any medicine, drug, or substance, or uses

or submits to the use of any instrument or other means, with intent thereby to produce
her own miscarriage, unless the same is necessary to preserve her life, or that of the
child whereof she is pregnant shall be punished by imprisonment in the state prison
for not less than one year nor more than four years."
Section 20: "Whoever shall manufacture, give, or sell an instrument, drug, or medicine,

or any other substance, with intent that the same may be unlawfully used in producing
the miscarriage of a woman, shall be guilty of a felony."
Section 21: "In any prosecution for abortion or attempting abortion, no person shall

be excused from testifying as a witness on the ground that his testimony would tend
to criminate himself."
Section 22: "Every person who shall endeavor to conceal the birth of a child by any

disposition of its dead body, whether the child died before or after its birth, shall be

guilty of a misdemeanor; and every woman who, having been convicted of endeavoring
to conceal the still-birth of any issue of her body, which if born alive would be il

legitimate, or the death of such issue under the age of two years, shall, subsequent
to such conviction, endeavor to conceal any such birth or death, shall be punished by
imprisonment in the state prison for not more than five years."

Section 25: "Every person who shall sell, lend, or give away, or in any manner

exhibit, or offer to sell, lend, or give away, or have in his possession with intent to sell,
lend, give away, or advertise or offer for sale, loan, or distribution, any instrument or

article, or any drug or medicine, for the prevention of conception, or for causing un

lawful abortion ; or shall write or print, or cause to be written or printed, a card, circular,
pamphlet, advertisement, or notice of any kind, or shall give oral information, stating
when, where, how, or whom, or by what means such article or medicine can be obtained
or who manufactures it, shall be guilty of a gross misdemeanor, and punished by im

prisonment in the county jail for not more than one year, or by a fine of not more

than $500, or by both."
Section 26: "Every person who shall deposit or cause to be deposited in any post-office

in the state, or place in charge of any express company or other common carrier or

person for transportation, any of the articles or things specified in section 617.24 or

617.25, or any circular, book, pamphlet, advertisement or notice relating thereto, with

the intent of having the same conveyed by mail, express, or in any other manner; or

who shall knowingly or wilfully receive the same with intent to carry or convey it,
or shall knowingly carry or convey the same by express, or in any other manner except
by United States mail, shall be guilty of a misdemeanor. The provisions of this section

and section 617.25 shall not be construed to apply to an article or instrument used by
physicians lawfully practicing, or by their direction or prescription, for the cure or

prevention of disease."

Minn. (Terr.) Rev. Stat, ch. 100, �� 10, 11, at 493 (1851).

Section 10: "The willful killing of an unborn infant child, by any injury to the

mother of such child, which would be murder if it resulted in the death of such mother,
shall be deemed manslaughter in the first degree."
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Section 11 : "Every person who shall administer to any woman pregnant with a quick
child, any medicine, drug, or substance whatever, or shall use or employ any instrument
or other means, with intent thereby to destroy such child, unless the same shall have
been necessary to preserve the life of such mother, or shall have been advised by two

physicians to be necessary for such purpose, shall in case the death of such child or of
such mother be thereby produced, be deemed guilty of manslaughter in the second

degree.''

Minn. (Terr.) Rev. Stat, ch. 107, � 7, at 519 (1851).

"If any woman shall conceal the death of any issue of her body, which, if born

alive, would be a bastard, so that it may not be known whether such issue was born
alive or not, or whether it was not murdered, she shall be punished by imprisonment in
the territorial prison, not more than one year, nor less than six months, or by fine not

exceeding three hundred dollars, nor less than one hundred dollars.''

Minn. Stat, at Large vol. II, ch. 54, Sec. 29, �� 1, 2, 3, 4, at 987 (1873).

Section 1: "That any person who shall administer to any woman with child, or

prescribe for any such woman, or suggest to, or advise, or procure her to take any

medicine, drug, substance or thing whatever, or who shall use or employ, or advise or

suggest the use or employment of any instrument or other means or force whatever,
with intent thereby to cause or procure the miscarriage or abortion or premature labor
of any such woman, unless the same shall have been necessary to preserve her life, or

the life of such child, shall, in case the death of such child or of such woman results
in whole or in part therefrom, be deemed guilty of a felony, and upon conviction thereof,
shall be punished by imprisonment in the state prison for a term not more than ten (10)
years nor less than three (3) years."
Section 2: "Any person who shall administer to any woman with child, or prescribe,

or procure, or provide for any such woman, or suggest to, or advise, or procure any
such woman to take any medicine, drug, substance or thing whatever, or shall use or

employ, or suggest, or advise the use or employment of any instrument or other means

or force whatever, with intent thereby to cause or procure the miscarriage or abortion
or premature labor of any such woman, shall upon conviction thereof be punished by
imprisonment in the state prison for a term not more than two years nor less than one

year, or by fine not more than five thousand dollars nor less than five hundred dollars,
or by such fine and imprisonment both, at the discretion of the court."
Section 3: "Any woman with child who shall apply to or solicit from any physician,

druggist or other person whomsoever, any medicine, drug, substance or thing what
ever, or shall take or administer the same, or shall submit to or perform upon herself
any operation of any sort or character whatever, with intent thereby to cause or pro
duce a miscarriage, or abortion, or premature labor, unless the same shall have been
necessary to preserve her life, or the fife of such child, shall be deemed guilty of a

misdemeanor, and upon conviction thereof shall be punished by imprisonment in the
county jail for a term not more than two years nor less than three months, or by fine
not exceeding one thousand dollars nor less than three hundred dollars, or by such
fine and imprisonment both at the discretion of the court."
Section 4: "Any person who shall knowingly advertise, print, publish, distribute or

circulate in any form, or shall knowingly cause to be advertised, printed, published,
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distributed or circulated in any form, any book, pamphlet, circular, printed paper,
newspaper notice, advertisement or reference containing language or words or characters
giving or conveying any notice, hint or reference to any person, or to the name of any
person real or fictitious, from whom or to any house, shop, store, office, or other place
whatever, where any poison, drug, mixture, preparation, medium or noxious thing, or

any instrument or means whatever, or any advice, direction, information or knowledge
may be obtained for the purpose of causing or procuring the miscarriage or abortion,
or premature labor of any woman pregnant with child, shall, upon conviction thereof
be punished by imprisonment in the state prison for a term not more than two years,
or in the county jail for a period not less than three months, or by fine not more than
five hundred dollars nor less than one hundred dollars, or by such fine and imprisonment
both, at the discretion of the court."

Case Material.

Not necessary that an abortion be actually effected, State v. Madden, 161 Minn. 132,
201 N.W. 297 (1924).
Woman upon whom abortion is performed is not accomplice in the commission of

the offense; not necessary to corroborate the woman in abortion prosecution, State v.

Tennyson, 212 Minn. 158, 2 N.W.2d 833 (1942).

MISSISSIPPI

Miss. Code Ann. �� 2222, 2223, 2289, 8893 (1956).

Section 2222: "The wilful killing of an unborn quick child, by an injury to the
mother of such child, which would be murder if it resulted in the death of the mother,
shall be manslaughter."
Section 2223 : "1. Whoever, by means of any instrument, medicine, drug, or other

means whatever shall wilfully and knowingly cause any woman pregnant with child to

abort or miscarry, or attempts to procure or produce an abortion or miscarriage, unless
the same were done as necessary for the preservation of the mother's life, shall be

imprisoned in the state penitentiary not less than one (1) year, nor more than ten (10)
years ; or if the death of the mother results therefrom, the person procuring, causing, or
attempting to procure or cause the abortion or miscarriage shall be guilty of murder.

"2. No act prohibited in section 1 hereof shall be considered as necessary for the

preservation of the mother's life unless upon the prior advice, in writing, of two

reputable licensed physicians.
"3. The license of any physician or nurse shall be automatically revoked upon con

viction under the provisions of this act." [From Laws 1952, ch. 260, �� 1, 2, 3, repeating
Code � 2223 (1942).]
Section 2289: "A person who sells, lends, gives away, or in any manner exhibits, or

offers to sell, lend, or give away, or has in his possession with intent to sell, lend, or

give away, or advertises or offers for sale, loan, or distribution any instrument or article,
or any drug or medicine, for the prevention of conception, or for causing unlawful abor

tion; or who writes, or prints, or causes to be written or printed, a card, circular,
pamphlet, advertisement, or notice of any kind, or gives information orally, stating
when, where, how, of whom, or by what means such article or medicine can be pur
chased or obtained, or who manufactures any such article or medicine, is guilty of a

misdemeanor, and, on conviction, shall be punished by fine not less than twenty-free.
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dollars nor more than two hundred dollars, and by imprisonment in the county jail not
exceeding three months."

Section 8893: "The Mississippi State Board of Health may on its own initiative or

on complaint suspend or revoke for any cause named below any license that it has

issued that authorizes any person to practice medicine, osteopathy, or any other method

of preventing, diagnosing, relieving, caring for, or curing disease, injury, or other bodily
condition; and said board is furthermore authorized and empowered to direct the

cancellation in the office of the clerk of any circuit court of any record of any license

so suspended or revoked.

"(a) The causes for which a license may be suspended or revoked and the record

of such license cancelled are as follows:

"(5) Procuring, or attemption [sic] to procure, or pretending to procure, or aiding
or abetting in procuring or pretending to procure, an abortion that is not necessary to

preserve the life of a pregnant woman."

Miss. Code �� 8, 9, at 958 (1848).

Section 8 : "The wilful killing of an unborn quick child, by any injury to the mother

of such child, which would be murder if it resulted in the death of the mother, shall

be deemed manslaughter in the first degree."
Section 9: "Every person who shall administer to any woman pregnant with a quick

child, any medicine, drug, or substance whatever, or shall use or employ any instrument

or other means, with intent thereby to destroy such child, unless the same shall have

been necessary to preserve the life of such mother, or shall have been advised by two

physicians to be necessary for such purpose, shall be deemed guilty of manslaughter in
the second degree."
[Act of February 15, 1839.]

MISSOURI

Mo. Rev. Stat. �� 559.090, .100 (1949).

Section 90: "The willful killing of an unborn quick child, (by any injury to the
mother of such child) which would be murder if it resulted in the death of such mother,
shall be deemed manslaughter." [From Rev. Stat. 1835, � 9, at 168.]
Section 100: "Any person who, with intent to produce or promote a miscarriage or

abortion, advises, gives, sells or administers to a woman (whether actually pregnant or
not), or who, with such intent, procures or causes her to take, any drug, medicine or

article, or uses upon her, or advises to or for her the use of, any instrument or other
method or device to produce a miscarriage or abortion (unless the same is necessary
to preserve her life or that of an unborn child, or if such person is not a duly licensed
physician, unless the said act has been advised by a duly licensed physician to be
necessary for such a purpose), shall, in event of the death of said woman, or any quick
child, whereof she may be pregnant, being thereby occasioned, upon conviction be
adjudged guilty of manslaughter, and punished accordingly; and in case no such death
ensue, such person shall be guilty of the felony of abortion, and upon conviction be
punished by imprisonment in the penitentiary not less than three years nor more than
five years, or by imprisonment in jail not exceeding one year, or by fine not exceeding
one thousand dollars, or by both such fine and imprisonment; and any practitioner
of medicine or surgery, upon conviction of any such offense, as is above defined, shall
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be subject to have his license or authority to practice his profession as physician or

surgeon in the state of Missouri revoked by the state board of medical examiners in
its discretion." [From Rev. Stat. 183S, � 10, at 168.]

Mo. Rev. Stat, art. II, �� 9, 10, 36, at 168 (1835).

Section 9: "The wilful killing of any unborn quick child, by any injury to the mother
of such child, which would be murder if it resulted in the death of such mother, shall
be deemed manslaughter in the first degree."
Section 10 : "Every person who shall administer to any woman pregnant with a

quick child, any medicine, drug, or substance whatsoever, or shall use or employ any
instrument or other means, with intent thereby to destroy such child, unless the same

shall have been necessary to preserve the life of such mother, or shall have been advised
by a physician to be necessary for that purpose, shall be deemed guilty of manslaughter
in the second degree."
Section 36: "Every physician, or other person, who shall wilfully administer to any

pregnant woman, any medicine, drug, substance or thing whatsoever, or shall use or

employ any instrument or means whatsoever, with intent thereby to procure abortion,
or the miscarriage of any such woman, unless the same shall have been necessary to

preserve the life of such woman, or shall have been advised by a physician to be

necessary for that purpose, shall, upon conviction, be adjudged guilty of a misdemeanor,
and be punished by imprisonment in a county jail not exceeding one year, or by a fine
not exceeding five hundred dollars, or by both such fine and imprisonment."

Mo. Rev. Stat, art. II, �� 9, 10, 26, 40, at 168 (1855).

Sections 9, 10: [Unchanged from Rev. Stat. 1835.]
Section 26: "Every woman who shall be delivered of a child, and shall endeavor

privately, by drowning or secretly burying the same, or in any other way, directly or

indirectly, to conceal the birth thereof, so that it may not be known whether it was

born alive or not, shall be deemed guilty of a felony, and shall, upon conviction, be

imprisoned in the penitentiary not more than seven years."
Section 40: [Substantially unchanged from Rev. Stat. 1835, art. II, � 36.]

Case Material.

State has burden of showing abortion not medically necessary. "We nevertheless held

that evidence of antecedent good health prior to the use of the means by which the

abortion was committed was a sufficient compliance . . . ." State v. Hawkins, 210 S.W.

4, 7 (Mo. 1919). Such good health prior to the abortion means only that the woman was

capable of carrying her child to full term, State v. Stillman, 301 S.W.2d 830 (Mo. 1957).

MONTANA

Mont. Rev. Code Ann. �� 94-401, -402 (1947).

Section 401: "Every person who provides, supplies, or administers to any pregnant
woman, or procures any such woman to take any medicine, drug, or substance, or uses

or employs any instrument or other means whatever, with intent thereby to procure
the miscarriage of such woman, unless the same is necessary to preserve her life) is

punishable by imprisonment in the state prison not less than two nor more than fives

years."
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Section 402: "Every woman who solicits of any person any medicine, drug, or sub

stance whatever, and takes the same, or who submits to any operation, or to the use

of any means whatever, with intent thereby to procure a miscarriage, unless the same

is necessary to preserve her life, is punishable by imprisonment in the state prison
not less than one nor more than five years."

Mont. (Terr.) Laws � 41, at 184 (1864).

"Every person who shall wilfully and maliciously administer, or cause to be ad-

rninistered to or taken by any person, any poison or other noxious or destructive sub

stance or liquid, with the intention to cause the death of such person, and being thereof

duly convicted, shall be punished by imprisonment in the Territorial prison for a

term of not less than ten years, and which may extend to life. And every person who

shall administer, or cause to be administered, or taken, any medicinal substance, or

shall use, or cause to be used, any instruments whatever, with the intention to produce
the miscarriage of any woman then being with child, and shall be thereof duly con

victed, shall be punished by imprisonment in the Territorial prison for a term not

less than two years nor more than five years. Provided, That no physician shall be
affected by the last clause of this section, who in the discharge of his professional duties
deems it necessary to produce the miscarriage of any woman in order to save her life."

Mont. Laws, Crim. Laws, ch. IV, �� 41, 42, at 269 (1871-1872).

Section 41. "If any woman shall endeavor, privately, either by herself or the pro
curement of others, to conceal the death of any issue of her body, male or female,
which, if born alive would be a bastard, so that it may not come to light, whether it
shall have been murdered or not, every such mother, being convicted thereof, shall
suffer imprisonment in the territorial prison for a term not exceeding one year: Provided,
however, That nothing herein contained shall be so construed as to prevent such
mother from being indicted and punished for the murder of such bastard child."
Section 42: "Every person who shall administer or cause to be administered or

taken, or furnished to another to be taken, any medical substance, or shall use or

cause to be used any instrument whatever with the intent to procure the miscarriage of
any woman then being with child (unless the same shall be done to save the life of
such woman), and shall be convicted thereof, shall be punished by imprisonment in the
territorial prison for a term of not less than two years, nor more than five years."

NEBRASKA
Neb. Rev. Stat. �� 28-404, -405 (1956).

Section 404: "Any physician or other person who shall administer, or advise to be
administered, to any pregnant woman with a vitalized embryo, or foetus, at any stage
of utero gestation, any medicine, drug, or substance whatever, or who shall use or

employ, or devise to be used or employed, any instrument or other means with intent
thereby to destroy such vitalized embryo or foetus, unless the same shall have been
necessary to preserve the life of the mother, or shah have been advised by two
physicians to be necessary for such purpose, shall, in case of the death of such vitalized
embryo, or foetus, or mother, in consequence thereof, be imprisoned in the penitentiarynot less than one nor more than ten years."
Section 405: "Any physician or other person who shall willfully administer to any
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pregnant woman any medicine, drug, substance, or thing whatever, or shall use any
instrument or other means whatever, with intent thereby to procure the miscarriage of
any such woman, unless the same shall have been necessary to preserve the life of such
woman, or shall have been advised by two physicians to be necessary for that purpose,
shall be punished by imprisonment in the county jail not more than one year or by
fine not exceeding five hundred dollars, or by both."

Neb. Gen. Stat, ch. 58, �� 6, 39 (1873).

Section 6: "Any physician or other person who shall achninister, or advise to be
administered, to any pregnant woman with a vitalized embryo, or foetus, at any stage
of utero gestation, any medicine, drug, or substance whatever, or who shall use or

employ, or devise to be used or employed, any instrument or other means with intent
thereby to destroy such vitalized embryo, or foetus, unless the same shall have been
necessary to preserve the life of the mother, or shall have been advised by two

physicians to be necesary for such purpose, shall, in case of the death of such vitalized
embryo, or foetus, or mother, in consequence thereof, be imprisoned in the penitentiary
not less than one nor more than ten years."
Section 39: "Any physician, or other person, who shall wilfully administer to any

pregnant woman any medicine, drug, substance, or thing whatever, or shall use any
instrument or other means whatever, with intent thereby to procure the miscarriage of

any such woman, unless the same shall have been necessary to preserve the life of
such woman, or shall have been advised by two physicians to be necessary for that

purpose, shall be punished by imprisonment in the county jail, not more than one year,
or by fine, not exceeding five hundred dollars, or by both such fine and imprisonment."

NEVADA

Nev. Rev. Stat. �� 200.210, .220, 201.120, .130, .140, .150 (1959).

Section 210: "The willful killing of any unborn quick child, by any injury committed,

upon the mother of such child, is manslaughter. (1911 C&P � 138; RL � 6403; NCI

� 10085.)"
Section 220 : "Every woman quick with child who shall take or use, or submit to

the use of, any drug, medicine or substance, or any instrument or other means, with

intent to procure her own miscarriage, unless the same is necessary to preserve her own

life or that of the child whereof she is pregnant, and thereby causes the death of such,

child, shall be guilty of manslaughter. (1911 C&P � 140; RL � 6405; NCL � 10088.)*
Section 120: "Every person who, with intent thereby to produce the miscarriage 0'

a woman, unless the same is necessary to preserve her life or that of the child whereo

she is pregnant, shall:

"1. Prescribe, supply or administer to a woman, whether pregnant or not, or adns

or cause her to take any medicine, drug or substance ; or

"2. Use, or cause to be used, any instrument or other means; shall be guilty of aboi

tion, and punished by imprisonment in the state prison for not more than 5 years,
in the county jail for not more than 1 year. (1911 C&P � 182; RL � 6447; NC

� 10129.)"
Section 130: "Every person who shall manufacture, sell or give away any instruma;

drug, medicine or other substance, knowing or intending that the same may be tt.
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lawfully used in procuring the miscarriage of a woman, shall be guilty of a gross

misdemeanor. (1911 C&P � 183; RL � 6448; NCL � 10130.)"
Section 140: "In any prosecution for abortion, attempting abortion, or selling drugs

unlawfully, no person shall be excused from testifying as a witness on the ground that

bis testimony would tend to incriminate him, but such testimony shall not be used

against him in any criminal prosecution except for perjury in giving such testimony.
(1911 C&P � 184; RL � 6449; NCL � 10131.)"
Section ISO: "Every person who shall endeavor to conceal the birth of a child by

any disposition of its dead body, whether the child died before or after its birth, shall

be guilty of a gross misdemeanor. (1911 C&P � 185; RL � 6450; NCL � 10132.)"

Nev. (Terr.) Laws ch. 28, �� 34, 42, at 61, 63 (1861).

Section 34: "If any woman shall endeavor privately, either by herself, or the pro

curement of others, to conceal the death of any issue of her body, male or female,
which, if born alive, would be a bastard, so that it may not come to light, whether it
shall have been murdered or not, every such mother being convicted thereof, shall
suffer imprisonment in the Territorial Prison, for a term not exceeding one year; pro

vided, however, that nothing herein contained shall be so construed as to prevent such
mother from being indicted and punished for the murder of such bastard child."
Section 42 : "... . And every person who shall administer, or cause to be administered

or taken, any medicinal substance, or shall use, or cause to be used, any instruments

whatever, with the intention to procure the miscarriage of any woman then being with
child, and shall be thereof duly convicted, shall be punished by imprisonment in the
Territorial prison, for a term not less than two years; provided, that no physician shall
be affected by the last clause of this section, who, in the discharge of his professional
dudes, deems it necessary to produce the miscarriage of any woman in order to save

her life."

NEW HAMPSHIRE

NH. Rev. Stat. Ann. � 585:12 (1955).
"If any person shall wilfully administer to a pregnant woman any medicine, drug,

substance, or thing whatever, or shall use or employ any instrument or means whatever,
with intent thereby to procure the miscarriage of such woman, he shall be imprisoned
not more than one year, or fined not more than one thousand dollars, or both."

; NH. Laws ch. 743, � 1, at 708 (1848).
". . . That every person, who shall wilfully administer to any pregnant woman, any

medicine, drug, substance or thing whatever, or shall use or employ any instrument or
means whatever with intent thereby to procure the miscarriage of any such woman,
unless the same shall have been necessary to preserve the life of such woman, or shall
have been advised by two physicians to be necessary for that purpose, shall, upon
conviction, be punished by imprisonment in the county jail not more than one year,
or by a fine not exceeding one thousand dollars, or by both such fine and imprisonment
at the discretion of the Court."

�H. Rev. Stat. Ann. � 585:13 (1955).
"If any person shaU administer to a woman pregnant with a quick child any medicine,drug, or substance whatever, or shall use or employ any instrument or means what-
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ever, with intent thereby to destroy the child, unless, by reason of some malformation
or of difficult or protracted labor, it shall have been necessary, to preserve the life of
the woman, or shall have been advised by two physicians to be necessary for that pur
pose, he shall be fined not more than one thousand dollars and imprisoned not more
than ten years."

N.H. Laws ch. 743, � 2, at 708 (1848).

"Every person who shall administer to any woman pregnant with a quick child, any
medicine, drug or substance whatever, or shall use or employ any instrument or means

whatever, with intent thereby to destroy such child, unless the same shall have been
necessary to preserve the life of such woman, or shall have been advised by two
physicians to be necessary for such purpose, shall, upon conviction, be punished by
fine not exceeding one thousand dollars, and by confinement to hard labor not less
than one year, nor more than ten years."

N.H. Rev. Stat. Ann. � 585:14 (1955).

"If any person shall cause the death of a pregnant woman, in the perpetration or

attempt to perpetrate either of the crimes mentioned in the two preceding sections, or

in consequence of the perpetration or the attempt to perpetrate either of them, he
shall be deemed guilty of murder in the second degree, and shall be punished accordingly."

N.H. Laws ch. 743, �� 3, 4, at 708 (1848).

Section 3 : "Any person who shall cause the death of any pregnant woman, in the

perpetration, or attempt to perpetrate either of the crimes mentioned in the two pre

ceding sections, or in consequence of the perpetration, or the attempt to perpetrate
either of said crimes, shall be taken and deemed to be guilty of murder in the second

degree, and be punished accordingly."
Section 4: "Any woman who shall voluntarily submit to the violation of the pro

visions of this act upon herself, shall be punished by imprisonment in the county jail
not exceeding one year or by fine not exceeding one thousand dollars, or by both said
fine and imprisonment at the discretion of the Court."

N.H. Rev. Stat. Ann. � 585:15 (1955).
"If any woman shall be privately delivered of a child, which if born alive would be

a bastard, and shall endeavor privately to conceal its death and the manner or cause

thereof, she shall be imprisoned not more than two years, or fined not more than two

thousand dollars."

Provincial Act of 1714.

[To prevent the destroying and murdering of bastard children.] "Whereas many Lewd
women that have been Delivered of Bastard Children, to avoid their Shame and to

escape punishment, do secretly Bury or Conceal the Death of their Children, and after

if the Child be found dead, the Said Women doe alleadge that the Said Child was

Born dead, whereas it falleth out Sometimes (although hardly it is to be proved) that

the Said Child or Children were Murthered by the Said Women their lewd Mothers or

by their Assent or procurement./
"Be it therefore Enacted by the Governour Council and Representatives Convened

in General Assembly and by the Authority of the Same, that if any Woman be delivered
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of any Issue of Her Body, Male, or ffemale, which if it were born alive should by Law

be a Bastard; and that she Endeavour Privately either by Drowning or Secret Burying
thereof, or any other way; either by Her selfe the procureing of others So to conceale

the Death thereof that it may not come to light, whether it were born alive or not but

be concealed. In Every Such Case the Mother Soe offending shall Suffer death as in

the case of Murther, Except Such Mother cann make proof by one Witness at the least,
the Child whose death was by her So intended to be concealed was Born dead./" [1

Original Acts, at 96; 1 Recorded Acts, at 184; Laws 1716, at 42.]

Act of February 3, 1791.

"And be it further enacted That if any Woman shall endeavour privately to conceal

the Death of any Issue of her Body which if born alive would by Law be a Bastard

so that it may not come to light whether it were born alive or not or whether it was

murdered or not in every such Case the Mother so offending on being thereof con

victed shall be set on the Gallows for the space of one Hour, and may be imprisoned
not exceeding two Years or instead of being set on the Gallows may be fined not ex

ceeding three hundred Pounds /...." [Laws 1792, at 244; Comp. Laws 1797, at 269.]

Case Material.

Bennett v. Hymers, 101 N.H. 483, 147 A.2d 108 (19S8), discusses N.H. Rev. Stat.
Ann. �� S8S: 12, :13 (1955) in action for prenatal injuries.
"Unlawfully" as used in statutes: no need to allege unlawfulness if statute not so

worded, State v. Concord R.R., 59 N.H. 85, 86 (1879).

NEW JERSEY

N.J. Rev. Stat. Ann. �� 2A:87-1, : 170-76 (1953).

Section 1: "Any person who, maliciously or without lawful justification, with intent
to cause or procure the miscarriage of a pregnant woman, administers or prescribes or

advises or directs her to take or swallow any poison, drug, medicine or noxious thing,
or uses any instrument or means whatever, is guilty of a high misdemeanor.
"If as a consequence the woman or child shall die, the offender shall be punished by

a fine of not more than $5,000, or by imprisonment for not more than 15 years, or

both."
Section 76: "Any person who, without just cause, utters or exposes to the view of

another, or possesses with intent to utter or expose to the view of another, or to sell
the same, any instrument, medicine or other thing, designed or purporting to be designed
for the prevention of conception or the procuring of abortion, or who in any way
advertises or aids in advertising the same, or in any manner, whether by recommendation
for or against its use or otherwise, gives or causes to be given, or aids in giving any
information how or where any such instrument, medicine or other thing may be had,
seen, bought or sold, is a disorderly person."

Case Material.

State v. Cooper, 22 N.J.L. 52 (Sup. Ct. 1849) :
"Is, then, the procuring of an abortion, either by means of potions or of an operation

used by the mother herself, or by another with her consent, an indictable offense at
the common law, unless the mother be quick with child?" [At 53.]
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"It is not material whether, speaking with physiological accuracy, life may be said

to commence at the moment of quickening, or at the moment of conception, or at some
intervening period. In contemplation of law life commences at the moment of quicken
ing, at that moment when the embryo gives the first physical proof of life, no matter
when it first received it." [At 54.]
"Abortion, as a crime, is to be found only in modern treatises and in modern statutes.

No trace of it is to be found in the ancient common law writers. Bracton, indeed, uses

language which at first view might seem to favor a different conclusion. ... He is
treating, however, of the crime of homicide, and it is perfectly certain, by the unanimous
concurrence of all the authorities, that the offence could not be committed unless the
child had quickened." [At 55.]
"In a modern case, a distinction was taken, by a learned judge upon the circuit,

between the terms 'quick with child' and 'with quick child,' and it was said that the
former term means simply having conceived. Regina v. Wycherley, 8 Car. & P. 262.
There is no foundation whatever in law for this distinction.
"Two modern elementary writers upon criminal law, of acknowledged reputation,

have given some countenance to the idea, that the mere attempt to procure an abortion
is an indictable offence at the common law. 1 Russell on Cr. 540; Roscoe's Crim. Ev.
190. Neither of them, however, states the principle with confidence, or extinguishes
between the condition of the child before and after quickening. . . .

"In a recent American treatise upon criminal law, the proposition, that the procuring
of an abortion was indictable at the common law, had been stated, and advocated with
much learning. Wharton's Crim. Law 308; Wharton's Prec. 108. . . .

"We are of opinion that the procuring of an abortion by the mother, or by another
with her assent, unless the mother be quick with child, is not an indictable offence at

the common law, and consequently that the mere attempt to commit the act is not

indictable." [At 57-58.]

NJ. Laws at 266 (1849).

"[I]f any person or persons, maliciously or without lawful justification, with intent

to cause and procure the miscarriage of a woman then pregnant with child, shall ad

minister to her, prescribe for her, or advise or direct her to take or swallow any poison,
drug, medicine or noxious thing; and if any person or persons maliciously, and without
lawful justification, shall use any instrument, or means whatever, with the like intent;
and every person, with the like intent, knowingly aiding and assisting such offender or

offenders, shall, on conviction thereof, be adjudged guilty of a high misdemeanor; and
if the woman die in consequence thereof, shall be punished by fine, not exceeding one

thousand dollars, or imprisonment at hard labour for any term not exceeding fifteen

years, or both; and if the woman doth not die in consequence thereof, such offender

shall, on conviction thereof, be adjudged guilty of a misdemeanor, and be punished by
fine, not exceeding five hundred dollars, or imprisonment at hard labour, for any term

not exceeding seven years, or both."

Case Material.

State v. Murphy, 27 NJ.L. 112 (Sup. Ct. 1858):
"The crime ... as defined by the statute, consists in advising, without lawful justifica
tion, a pregnant woman to take some noxious thing, with intent to cause her miscar-
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riage. The actual taking or swallowing of the drug, by the terms of the statute, con

stitutes no element of the crime."

"[Comparing New Jersey Statute with language of 9 Geo. 4, ch. 31, � 13 (1828):] The

language of our statute is much more comprehensive .... To restrict the meaning and

operation of this act within the narrow limits of the English statute would greatly
abridge the obvious import of its terms . . . ." [At 113.]

"The guilt of the defendant is not graduated by the success or failure of the attempt.
It is immaterial whether the foetus is destroyed, or whether it has quickened or not."

[At 114.]

"Under the statute, the defendant's guilt is complete by giving the advice with the

intent specified in the act, and it is immaterial whether the advice be followed or not."

[At 115.]

N.J. Laws ch. 337, �� 1, 2, 3, 4, at 45 (1872).

[Amended Act of 1849: deletes "and every person, with the like intent, knowingly
aiding and assisting such offender or offenders"; extends death of mother to death of

"mother or child," slightly lowers punishments.]

N.J. Gen. Pub. Laws ch. CXCI, at 240 (1881).

[Increases punishments to fine and up to 5 years' hard labor or both if no death, and to

fine (to $5,000) and up to 15 years' hard labor or both if either child or mother die.]

Case Material.

State v. Meyer, 64 N.J.L. 382, 386, 45 Atl. 779, 780 (Sup. Ct. 1900) : "But the revisers

of 1898 have abandoned the distinction previously made in respect to the grade of the
crime. They denounce a single crime as a high misdemeanor and distinguish the cases

when death does or does not ensue, not by the designation of the crime, but only by the

punishment which must follow conviction. The result, in my judgment, is that death
is no longer an essential element of the crime, but is to be considered solely with

respect to the punishment to be inflicted after conviction. This result rendered inadmis
sible the dying declarations of the deceased . . . ."

State v. Orecckio, 27 N.J. Super. 484, 489-90, 99 A.2d 595, 598 (App. Div. 19S3):
"With regard to the expression 'unlawfully and wilfully:' The word 'unlawfully' nega
tives all legal cause of excuse. Bishop, Criminal Procedure (1913), � 503. 'Wilful' is

opposed to accidental or involuntary; it means intentional; what a man wills to do.
State v. Clark, 29 N.J.L. 96 (Sup. Ct. 1860) ; State v. Scott, 104 N.J.L. 544 (E. & A.
1928) .

' "It is frequently understood ... as signifying an evil intent without justifiable
excuse." ' Potter v. United States, 1SS U.S. 438, 15 S. Ct. 144, 147, 39 L. Ed. 214 (1894).
In the indictment before us, the expression 'unlawfully and wilfully' should be construed
to mean intentionally and without legal excuse."
State v. Siciliano, 21 N.J. 249, 121 A.2d 490 (1956) : At common law induced abor

tion was a crime only after quickening. Modern New Jersey statutes eliminate this
element, in a shift from mere protection of child to protection of mother and child, and
make it abortion at any stage. It is authorized when necessary for avoidance of death or

permanent, serious injury to the mother.
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NEW MEXICO

N.M. Stat. Ann. �� 40-3-1, -2, -3 (1953).

Section 1: "Any person who shall administer to any pregnant woman any medicine,
drug or substance whatever, or attempt by operation or any other method or means to

produce an abortion or miscarriage upon such woman, shall be guilty of a felony, and,
upon conviction thereof, shall be fined not more than two thousand ($2,000.00) dollars,
nor less than five hundred ($500.00) dollars or imprisoned in the penitentiary for a

period of not less than one (1) nor more than five (5) years, or by both such fine
and imprisonment in the discretion of the court trying the case."
Section 2: "Any person committing such act or acts mentioned in section 1 (40-3-1)

hereof which shall culminate in the death of the woman shall be deeemed guilty of
murder in the second degree; Provided, however, an abortion may be produced when
two (2) physicians, licensed to practise in the state of New Mexico, in consultation,
deem it necessary to preserve the life of the woman, or to prevent serious and permanent
bodily injury."
Section 3: "For the purpose of the act, the term 'pregnancy' is defined as that condition

of a woman from the date of conception to the birth of her child."

N.M. (Terr.) Acts ch. 36, �� 5, 6, at 41, 42 (1907).

Section 5 : "The wilful killing of an unborn infant child by any injury to the mother
of said child which would be murder if it resulted in the death of such mother shall be
deemed murder in the second degree."
Section 6: "Every person who shall administer to any woman pregnant with a quick

child any medicine, drug or substance whatever, or shall use or employ any instrument

or other means with intent thereby to destroy such child, unless the same shall have

been necessary to preserve the life of such mother and shall have been advised by a

physician to be necessary for such purpose, shall, in case the death of such child or

such mother be thereby produced, be deemed guilty of murder in the second degree."

NEW YORK

N.Y. Pen. Law �� 80, 81, 81-a, 82, 1050.

Section 80: "A person who, with intent thereby to procure the miscarriage of a

woman, unless the same is necessary to preserve the life of the woman, or of the child

with which she is pregnant, either:
"1. Prescribes, supplies, or administers to a woman, whether pregnant or not, or

advises or causes a woman to take any medicine, drug, or substance; or,
"2. Uses, or causes to be used, any instrument or other means,
"Is guilty of abortion, and is punishable by imprisonment in a state prison for not

more than four years, or in a county jail for not more than one year."
Section 81: "A pregnant woman, who takes any medicine, drug, or substance, or

uses or submits to the use of any instrument or other means, with intent thereby to

produce her own miscarriage, unless the same is necessary to preserve her life, or

that of the child whereof she is pregnant, is punishable by imprisonment for not less

than one year, nor more than four years."
Section 81-a: "A female who has violated section eighty-a [probably should read

"eighty," as no section "eighty-a" existed at the time this section became effective] of
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this article or who has committed an attempt to violate such section shall not be

excused from attending and testifying or producing any evidence, documentary or other

wise, in any investigation or trial relating to violations of sections eighty, eighty-one,

eighty-two, ten hundred and fifty, or eleven hundred and forty-two of this chapter, or an

attempt to commit any such violation, upon the ground or for the reason that the

testimony or evidence, documentary or otherwise, required of her, may tend to convict

her of a crime or to subject her to a penalty or forfeiture; but no such female shall be

prosecuted or subjected to any such penalty or forfeiture for or on account of any

transaction, matter or thing concerning which she is compelled, after having claimed

her privilege against self-incrimination, to testify or produce evidence, documentary or

otherwise, and no testimony so given or produced shall be received against her upon

any criminal investigation, proceeding or trial. Added L. 1942, c. 791, eff. Sept. 1, 1942."

Section 82: "A person who manufactures, gives or sells an instrument, a medicine or

drug, or any other substance, with intent that the same may be unlawfully used in

procuring the miscarriage of a woman, is guilty of a felony.''
Section 10S0: "Such homicide is manslaughter in the first degree, when committed

without a design to effect death:

"The wilful lolling of an unborn quick child, by any injury committed upon the

person of the mother of such child, is manslaughter in the first degree.
"A person who provides, supplies, or administers to a woman, whether pregnant or

not, or who prescribes for, or advises or procures a woman to take any medicine, drug,
or substance, or who uses or employs, or causes to be used or employed, any instrument

or other means, with intent thereby to procure the miscarriage of a woman, unless
the same is necessary to preserve her life, in case the death of the woman, or of any
quick child of which she is pregnant, is thereby produced, is guilty of manslaughter in
the first degree."

N.Y. Rev. Stat, pt. IV, ch. I, tit. II, �� 8, 9, at 550 (1828-1835).

Section 8: "The wilful killing of an unborn quick child, by any injury to the mother
of such child, which would be murder if it resulted in the death of such mother, shall
be deemed manslaughter in the first degree." [Unchanged in Stat. Laws 1881, � 8.]
Section 9: "Every person who shall administer to any woman pregnant with a quick

child, any medicine, drug or substance whatever, or shall use or employ any instrument
or other means, with intent thereby to destroy such child, unless the same shall have
been necessary to preserve the life of such mother, or shall have been advised by two

physicians to be necessary for such purpose, shall, in case the death of such child or

of such mother be thereby produced, be deemed guilty of manslaughter in the second
degree."

N.Y. Rev. Stat, pt. IV, ch. I, tit. VI, � 21, at 578 (1828-1835).

"Every person who shall wilfully administer to any pregnant woman, any medicine,
drug, substance or thing whatever, or shall use or employ any instrument or other
means whatever, with intent thereby to procure the miscarriage of any such woman,
unless the same shall have been necessary to preserve the fife of such woman, or shall
have been advised by two physicians to be necessary for that purpose; shall, upon con

viction, be punished by imprisonment in a county jail not more than one year, or by a
fine not exceeding five hundred dollars, or by both such fine and imprisonment."
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N.Y. Laws ch. 260, �� 1, 2, 3, 4, 5, 6, at 285 (1845).
Section 1 : "Every person who shall administer to any person pregnant with a quick

child, or prescribe for any such woman, or advise or procure any such woman to take
any medicine, drug or substance whatever, or shall use or employ any instrument or
other means, with intent thereby to destroy such child, unless the same shall have been
necessary to preserve the life of such mother, shall be deemed guilty of manslaughter in
the second degree.''
Section 2: "Every person who shall administer to any pregnant woman, or prescribe

for any such woman, or advise or procure any such woman to take any medicine, drug,
substance or thing whatever, or shall use or employ any instruments or other means

whatever, with intent thereby to procure the miscarriage of any such woman, shall,
upon conviction, be punished by imprisonment in a county jail, not less than three
months nor more than one year."
Section 3: "Every woman who shall solicit of any person any medicine, drug, or

substance or thing whatever, and shall take the same, or shall submit to any operation,
or other means whatever, with intent thereby to procure a miscarriage, shall be deemed
guilty of a misdemeanor, and shall, upon conviction, be punished by imprisonment
in the county jail, not less than three months nor more than one year, or by a fine
not exceeding one thousand dollars, or by both such fine and imprisonment."
Section 4: "Any woman who shall endeavor privately, either by herself or the pro

curement of others, to conceal the death of any issue of her body, which if born alive
would by law be a bastard, whether it was born dead or alive, or whether it was

murdered or not, shall be deemed guilty of a misdemeanor, and shall, on conviction

thereof, be punished by imprisonment in a county jail, not exceeding one year."
Section 5: "Any woman who shall be convicted a second time of the offence specified

in the fourth section of this act, shall be imprisoned in a state prison for a term not

less than two or more than five years."
Section 6: "Section nine, article first, title second of chapter one, of the fourth part

of the Revised Statutes, and section twenty-one, title six, chapter one of the fourth

part of the Revised Statutes are hereby repealed."

NY. Laws ch. 22, � 1, at 19 (1846).

"Every person who shall administer to any woman pregnant with a quick child, or

prescribe for any such woman, or advise or procure any such woman to take any

medicine, drug or substance whatever, or shall use or employ any instrument or other

means, with intent thereby to destroy such child, unless the same shall have been

necessary to preserve the life of such mother, shall in case the death of such child, or

of such mother be thereby produced, be deemed guilty of manslaughter in the second

degree."

NY. Laws ch. 631, �� 1, 2, at 1502 (1869).

Section 1: "Any person who shall administer to any woman with child, or prescribe
for any such woman, or advise or procure her to take any medicine, drug, substance or

thing whatever, or shall use or employ any instrument or other means whatever, with

intent thereby to produce the miscarriage of any such woman, unless the same shall

have been necessary to preserve her life, shall, in case the death of such child, or of

such woman be thereby produced, be deemed guilty of manslaughter in the second
degree."
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Section 2: "Whoever shall unlawfully supply or procure any medicine, drug, sub

stance or thing whatever, knowing that the same is intended to be unlawfully used or

employed with intent to procure the miscarriage of any woman, whether she be or be

not pregnant, shall be deemed guilty of a misdemeanor, and shall, upon conviction, be

punished by imprisonment in the county jail not less than three months nor more than

one year, or by a fine not exceeding one thousand dollars, or by both such fine and

imprisonment."

N.Y. Gen. Stats, ch. 181, �� 1, 2, 3, 4, at 71 (1872).

Section 1: "Any person who shall hereafter willfully administer to any woman with

child, or prescribe for any such woman, or advise or procure her to take any medicine,
drug, substance or thing whatever, or shall use or employ, or advise or procure her to

submit to the use or employment of any instrument or other means whatever, with

intent thereby to produce the miscarriage of any such woman, unless the same shall

have been necessary to preserve her life or that of such child, shall, in case the death

of such child or of such woman be thereby produced, be deemed guilty of a felony,
and upon conviction shall be punished by imprisonment in a State prison for a term

not less than four years or more than twenty years."
Section 2: "Any woman pregnant with child who shall take any medicine, drug,

substance or thing whatever, or shall use or employ, or suffer any other person to use

or employ, or submit to the use or employment of any instrument or other means what

ever, with the intent thereby to produce the miscarriage of the child of which she is so

pregnant, unless the same shall have been necessary to preserve her life or that of

such child, shall, in case the death of such child shall be thereby produced, be deemed

guilty of a felony, and upon conviction shall be punished by imprisonment in the State

prison for a term not less than four years or more than ten years."
Section 3 : "Every person who shall administer to any pregnant woman, or prescribe

for any such woman, or advise or procure any such woman to take any medicine,
drug, substance or thing whatever, or manufacture, advertise or sell any such medicine,
drug, substance or thing whatever, or shall use or employ any instrument or other
means whatever, with intent thereby to procure the miscarriage of any such woman,
shall upon conviction be punished by imprisonment in a county jail, or in a State prison,
not less than one nor more than three years, in the discretion of the court."
Section 4: "Whosoever shall unlawfully supply or procure any advice, instruction,

medicine, drug, substance or thing whatever, knowing that the same is intended to be

unlawfully used or employed, with intent to procure the miscarriage of any woman,
whether she be or be not pregnant, shall be deemed guilty of a misdemeanor, and shall,
upon conviction, be punished by imprisonment in the county jail not less than three
months nor more than one year, or by a fine, not exceeding one thousand dollars, or
by both such fine and imprisonment." [Wording unchanged in Rev. Stat. 1881, vol.
3, at 2479.]

Case Material.

Mother not an accomplice, People v. McGonegal, 136 N.Y. 62, 32 N.E. 616 (1892).
Mother's consent to abortion is not a defense, McCandless v. State, 3 App. Div. 2d 600,
162 N.Y.S.2d 570 (1957), aff'd, 4 N.Y.2d 797, 173 N.Y.S.2d 30, 149 N.E.2d 530 (1958).
State need not prove pregnancy, but must prove intent to cause miscarriage, People

v. Kellner, 52 N.Y.S.2d 355 (Sup. Ct. 1945).
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Pregnancy not material element under section 80(2), People v. Alexsen, 223 N.Y. 650,
119 N.E. 708 (1918).
Defendant must show necessity, Weed v. People, 3 Th. 50 (Sup. Ct.), afj'd, 56 N.Y.

628 (1874). Compare Bradford v. People, 20 Hun 309 (N.Y. Sup. Ct. 1880); People v.

Meyers, 5 N.Y. Crim. 120 (Sup. Ct.), afj'd, 107 N.Y. 671, 14 N.E. 608 (1887). Burden
of proof of medical necessity is on defendant, People v. McGonegal, 62 Hun 622, 17
N.Y. Supp. 147 (Sup. Ct. 1891) ; People v. Hammer, 194 App. Div. 712, 186 N.Y. Supp.
132 (1921).
Mere giving of advice not crime under section 80 unless acted upon, People v. Phelps,

133 N.Y. 267, 30 N.E. 1012 (1892).

NORTH CAROLINA

N.C. Gen. Stat. �� 14-44, -45 (1953).

Section 44: "If any person shall willfully administer to any woman, either pregnant
or quick with child, or prescribe for any such woman, or advise or procure any such
woman to take any medicine, drug or other substance whatever, or shall use or employ
any instrument or other means with intent thereby to destroy such child, unless the
same shall be necessary to preserve the life of the mother, he shall be guilty of a felony,
and shall be imprisoned in the State's prison for not less than one year nor more than
ten years, and be fined at the discretion of the court."

Section 45: "If any person shall administer to any pregnant woman, or prescribe for

any such woman, or advise and procure such woman to take any medicine, drug or

anything whatsoever, with intent thereby to procure the miscarriage of such woman,

or to injure or destroy such woman, or shall use any instrument or application for any

of the above purposes, he shall be guilty of a felony and shall be imprisoned in the jail
or State's prison for not less than one year nor more than five years and shall be

fined, at the discretion of the court."

N.C. Sess. Laws ch. 351, �� 1, 2 (1881).

Section 1: "[E]very person who shall wilfully administer to any woman either

pregnant or quick with child, or prescribe for any such woman, or advise or procure any
such woman to take any medicine, drug or other substance whatever, or shall use or

employ any instrument or other means with intent thereby to destroy said child, unless

the same shall have been necessary to preserve the life of such mother, shall be guilty of
a felony, and shall be imprisoned in the state penitentiary for not less than one year
nor more than ten years, and be fined at the discretion of the court."

Section 2: "[E]very person who shall administer to any pregnant woman, or prescribe
for any such woman, or advise and procure such woman to take any medicine, drug
or any thing whatsoever, with intent thereby to procure the miscarriage of any such

woman, or to injure or destroy such woman, or shall use any instrument or application
for any of the above purposes, shall be guilty of a misdemeanor, and, on conviction,
shall be imprisoned in the jail or state penitentiary for not less than one year or more

than five years, and fined at the discretion of the court."

Case Material.

State v. Slagle, 83 N.C. 544, 545-46 (1880) : "The last two counts charge an offence
at common law and pursue the form set out in Arch. Cr. PL, 341, and in Chitty Cr.
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Law, 798, which was prepared a year previous to the enactment of 43 George III, ch.

58, and is taken from the Crown office as stated in the note of 2 Russ. Crimes, 522

(533). In some of the States it has been held that in the absence of any statute the

offence can only be perpetrated upon a woman so far advanced in gestation as to be

quick with child, and this requirement is met in the present bill. But we are not disposed
thus to restrict the criminal act, but to hold that it may be committed at any stage of

pregnancy. It was determined by the Supreme Court of Pennsylvania in Mills v. Com

monwealth, 13 Penn., 631, and we quote the clear and forcible language in which the

principle is announced in the opinion of Coulter, J.: 'It is a flagrant crime at common

law to attempt to procure the miscarriage or abortion of the woman because it interferes

with and violates the mysteries of nature in the process by which the human race is

propagated and continued. It is a crime against nature which obstructs the fountains of

life, and, therefore, it is punished. The next error assigned is that it ought to have

been charged in the count that the woman had become quick. But although it has

been so held in Massachusetts and in some other States, it is not, I apprehend, the

law in Pennsylvania, and never ought to have been the law anywhere. It is not the
murder of a living child which constitutes the offence, but the destruction of gestation
by wicked means and against nature. The moment the womb is instinct with embryo
life and gestation has begun, the crime may be perpetrated.'
"This enunciation of the law, so careful and distinct in expression, dispenses with

the necessity for further discussion."

NORTH DAKOTA

N.D. Rev. Code � 12-2501, -2502, -2503, -2504 (1943).

Section 2501: "Every person who administers to any pregnant woman, or who

prescribes for any such woman, or who advises or procures any such woman to take,
any medicine, drug, or substance, or uses or employs, or procures or advises the use,
of any instrument or other means whatever, with intent thereby to procure the mis

carriage of such woman, unless the same is necessary to preserve her life, shall be
punished by imprisonment in the penitentiary for not less than one year nor more than
three years, or in a county jail for not more than one year."
Section 2502: "Every person who administers to any woman pregnant with a quick

child, or who prescribes for such woman, or who advises or procures any woman to

take, any medicine, drug, or substance whatever, or who uses or employs, or procures
or advises the use, of any instrument or other means with intent thereby to destroy such
child, unless the same shall have been necessary to preserve the life of such mother, in
case the death of the child or of the mother is produced thereby, is guilty of man

slaughter in the first degree."
Section 2503: "The willful killing of an unborn quick child by an injury committed

upon the person of the mother of such child, and not prohibited in the preceding section,
is manslaughter in the first degree."
Section 2504: "Every woman who solicits of any person any medicine, drug, or sub

stance whatever and takes the same, or who submits to any operation or to the use

of any means whatever, with intent thereby to procure a miscarriage, unless the same
is necessary to preserve her life, shall be punished by imprisonment in the county jail
for not more than one year, or by a fine of not more than one thousand dollars, or by
both such fine and imprisonment."
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OHIO

Ohio Rev. Code Ann. � 2901.16 (Page 1953).

"No person shall prescribe or administer a medicine, drug, or substance, or use an

instrument or other means with intent to procure the miscarriage of a woman, unless
such miscarriage is necessary to preserve her life, or is advised by two physicians to be
necessary for that purpose.
"Whoever violates this section, if the woman either miscarries or dies in consequence

thereof, shall be imprisoned not less than one nor more than seven years."

Ohio Gen. Stat. �� 111(1), 112(2), at 252 (1841).
Section 1: "[A]ny physician, or other person, who shall wilfully administer to any

pregnant woman any medicine, drug, substance, or thing whatever, or shall use any
instrument or other means whatever, with intent thereby to procure the miscarriage of

any such woman, unless the same shall have been necessary to preserve the life of such

woman, or shall have been advised by two physicians to be necessary for that purpose,
shall, upon conviction, be punished by imprisonment in the county jail not more than
one year, or by fine, not exceeding five hundred dollars, or by both such fine and

imprisonment."
Section 2: "[A]ny physician, or other person, who shall administer to any woman,

pregnant with a quick child, any medicine, drug, or substance whatever, or shall use or

employ any instrument or other means, with intent thereby to destroy such child,
unless the same shall have been necessary to preserve the life of such mother, or shall

have been advised by two physicians to be necessary for such purpose, shall, in case

of the death of such child or mother, in consequence thereof, be deemed guilty of a high
misdemeanor, and, upon conviction thereof, shall be imprisoned in the penitentiary not

more than seven years, nor less than one year."
[Act passed February 27, 1834; took effect June 1, 1834.]

OKLAHOMA

Okla. Stat. Ann, tit. 21, �� 861, 862, 863, 714 (1958).

Section 861 : "Every person who administers to any pregnant woman, or who prescribes
for any such woman, or advises or procures any such woman to take any medicine,
drug or substance, or uses or employs any instrument, or other means whatever, with
intent thereby to procure the miscarriage of such woman, unless the same is necessary

to preserve her life, is punishable by imprisonment in the penitentiary not exceeding
three years, or in a county jail not exceeding one year." [Rev. Laws 1910, � 2436.]
Section 862: "Every woman who solicits of any person any medicine, drug, or sub

stance whatever, and takes the same, or who submits to any operation, or to the use of

any means whatever, with intent thereby to procure a miscarriage, unless the same is

necessary to preserve her life, is punishable by imprisonment in the county jail not

exceeding one year, or by fine not exceeding one thousand dollars, or by both." [Rev.
Laws 1910, � 2437.]
Section 863: "Every woman who endeavors either by herself or by the aid of others

to conceal the stillbirth of an issue of her body, which if born alive would be a bastard,
or the death of any such issue under the age of two years, is punishable by imprison
ment in the county jail not exceeding one year, or by a fine not exceeding one thousand
dollars or both." [Rev. Laws 1910, � 2438.]
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Section 714: "Every person who administers to any woman pregnant with a quick

child, or who prescribes for such woman, or advises or procures any such woman to

take any medicine, drug or substance whatever, or uses or employs any instrument or

other means with intent thereby to destroy such child, unless the same shall have been

necessary to preserve the life of such mother, is guilty in case the death of the child or of

the mother is thereby produced, of manslaughter in the first degree." [Rev. Laws 1910,

� 2323.]
OREGON

Ore. Rev. Stat. �� 163.060, 677.010, .190 (1959).

Section 163.060: "If any person administers to any woman pregnant with child any

medicine, drug or substance whatever, or uses or employs any instrument or other means,

with intent thereby to destroy such child, unless the same is necessary to preserve the

life of such mother, such person shall, in case the death of such child or mother is

thereby produced, be deemed guilty of manslaughter."
Section 677.010: "As used in this chapter, unless the context or a specially applicable

definition requires otherwise:

"(a) 'Abortion' means the expulsion of the foetus at a period of uterogestation so

early that it has not acquired the power of sustaining an independent fife. It shall be

conclusively presumed for the purpose of this chapter that the foetus has not acquired
such power earlier than ISO days after gestation, and a disputable presumption of lack

of such power shall arise if the expulsion takes place earlier than 240 days after gesta
tion."
Section 677.190: "The board may refuse to grant a license to any applicant who

desires to practice medicine and surgery in this state or may suspend or revoke such

licenses for any of the following reasons :

"(2) The procuring or aiding or abetting in procuring an abortion unless such is done
for the relief of a woman whose health appears in peril because of her pregnant condition
after due consultation with another duly licensed medical physician or surgeon who is
not an associate or relative of the physician or surgeon and who agrees that an abortion
is necessary. The record of this consultation shall be in writing and shall be maintained
in the hospital where the consultation occurred or in the offices of all physicians or

surgeons involved for a period of [at] least three years after the date of such abortion."
[The Medical Practice Act is to be treated as an integral part of the Criminal Abortion
statute, State v. Buck, 200 Ore. 87, 262 P.2d 49S (1953).]

Ore. Stat, ch. Ill, � 13, at 187 (1853-1854).

"Any person who shall administer to any woman pregnant with a quick child, or

prescribe for any such woman, or advise, or procure any such woman, to take any
medicine, drug, or substance whatever, or shall use or employ any instrument or other
means with intent thereby to destroy such child, unless the same shall have been
necessary to preserve the life of such mother, shall, in case the death of such child, or
of such mother, be thereby produced, be deemed guilty of manslaughter."

Ore. Gen. Laws, Crim. Code, ch. 43, � 509, at 528 (1845-1864).
"If any person shall administer to any woman pregnant with a child, any medicine,

drug or substance whatever, or shall use or employ any instrument or other means,
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with intent thereby to destroy such child, unless the same shall be necessary to preserve
the life of such mother, such person shall, in case the death of such child or mother be
thereby produced, be deemed guilty of manslaughter." [Act of October 19, 1864.]

Ore. Comp. Laws Ann. � 23-408 (1940).

"If any person shall administer to any woman pregnant with a child any medicine,
drug, or substance whatever, or shall use or employ any instrument or other means, with
intent thereby to destroy such child, unless the same shall be necessary to preserve the
life of such mother, such person shall, in case the death of such child or mother be
thereby produced, be deemed guilty of manslaughter." [Same as 1 Hill Ann. Laws tit.
II, ch. II, � 1721, at 892 (1887).]

Ore. Comp. Laws Ann. ch. 9, art. I, �� S4-901, -931 (1940).

Section 901: "When used in this act, the following terms will have the following
meanings, unless otherwise limited: . . . 'Abortion' shall mean the expulsion of the
foetus at a period of uterogestation so early that it has not acquired the power of sus

taining an independent life; provided it shall be conclusively presumed for the purpose
of this statute that the foetus has not acquired such power earlier than one hundred
fifty (ISO) days after gestation, and a disputable presumption of lack of such power
shall arise if the expulsion take place earlier than two hundred forty (240) days after

gestation. . . ."

Section 931: "The board may refuse to grant a license to any applicant who desires
to practice medicine and surgery in this state or may suspend or revoke such licenses for

any of the following reasons: . . . (b) The procuring or aiding or abetting in procuring
an abortion unless such is done for the relief of a woman whose health appears in peril
because of her pregnant condition after due consultation with another duly licensed
medical physician and surgeon. . . ."

PENNSYLVANIA

Pa. Stat. Ann, tit. 18, �� 4718, 4719, 4720, 4525 (1945).

Section 4718: "Whoever, with intent to procure the miscarriage of any woman, un

lawfully administers to her any poison, drug or substance, or unlawfully uses any

instrument, or other means, with the like intent, is guilty of felony, and upon conviction

thereof, shall be sentenced to pay a fine not exceeding three thousand dollars ($3,000),
or undergo imprisonment by separate or solitary confinement at labor not exceeding
five (5) years, or both. (1939, June 24, P.L. 872, � 718. From act 1860, March 31,
P.L. 382, � 88.)"
Section 4719: "Whoever unlawfully administers to any woman, pregnant or quick

with child, or supposed and believed to be pregnant or quick with child, any drug,

poison or other substance, or unlawfully uses any instrument or other means, with the

intent to procure the miscarriage of such woman, resulting in the death of such woman,

or any child with which she may be quick, is guilty of felony, and upon conviction
thereof, shall be sentenced to pay a fine not exceeding six thousand dollars ($6,000), or

undergo imprisonment by separate or solitary confinement at labor not exceeding ten

(10) years, or both. (1939, June 24, P.L. 872, � 719. From act 1860, March 31, P.L. 382,
� 87.)"
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Section 4720: "Whoever, being a woman, endeavors privately, either by herself or the

procurement of others, to conceal the death of her bastard child, so that it may not

come to light, whether it was born dead or alive or whether it was murdered or not,
is guilty of a misdemeanor, and upon conviction thereof, shall undergo imprisonment,
by separate and solitary confinement at labor, not exceeding one (1) year, or fined not

exceeding five hundred dollars ($500), or both. . . ." [Pen. Code � 720 (1939); from

Pen. Code (1860), replacing Act of May 31, 1718, 1 Sm. L. 105, � 8; Act of April 5,
1790, 2 Sm. L. 531, � 6; and Act of April 22, 1794, 3 Sm. L. 186, �� 17, 18.]
Section 4525: "Whoever prints or publishes, or causes to be printed or published, in

any newspaper, pamphlet, book or circular, any advertisement of, or sells or keeps for

sale, or gives away or publishes an account or description of, or by writing, publishes or

circulates any notice of any secret drug, nostrum, medicine, recipe or instrument, pur
porting to be for the use of females for the purpose of preventing conception, or procuring
abortion or miscarriage, is guilty of a misdemeanor, and shall upon conviction thereof,
be sentenced to pay a fine not exceeding five hundred dollars ($500), or undergo im

prisonment not exceeding one (1) year, or both."

Pa. Laws No. 374, �� 87, 88, 89 (1860).

Section 87: "If any person shall unlawfully administer to any woman, pregnant or

quick with child, or supposed and believed to be pregnant and quick with child, any

drug, poison, or other substance whatsoever, or shall unlawfully use any instrument or
other means whatsoever, with the intent to procure the miscarriage of such woman, and
such woman, or any child with which she may be quick, shall die in consequence of
either of said unlawful acts, the person so offending shall be guilty of felony, and shall
be sentenced to pay a fine not exceeding five hundred dollars, and to undergo an im

prisonment, by separate or solitary confinement at labor, not exceeding seven years."
Section 88: "If any person, with intent to procure the miscarriage of any woman,

shall unlawfully administer to her any poison, drug or substance whatsoever, or shall

unlawfully use any instrument, or other means whatsoever, with the like intent, such

person shall be guilty of felony, and being thereof convicted, shall be sentenced to pay
a fine not exceeding five hundred dollars, and to undergo an imprisonment, by separate
or solitary confinement at labor, not exceeding three years."
Section 89 : "If any woman shall endeavor privately, either by herself or the pro

curement of others, to conceal the death of any issue of her body, male or female,
which, if it were born alive, would by law be a bastard, so that it may not come to light,
whether it was born dead or alive, or whether it was murdered or not, every such
mother, being convicted thereof, shall suffer an imprisonment, by separate or solitary
confinement at labor, not exceeding three years; and if the grand jury shall, in the
same indictment, charge any woman with the murder of her bastard child, as well as

with the offence aforesaid, the jury by whom such woman shall be tried, may either
acquit or convict her of both offences, or find her guilty of one and acquit her of the
other, as the case may be."

Pa. Laws No. 19, � 2 (1870).
"[I]f any person shall print or publish, or cause to be printed or published, in any

newspaper in this state, any advertisement of any secret drug or nostrum purporting
to be for the use of females; or if any druggist or other person shall sell or keep for
sale, or shall give away any such secret drug or nostrum purporting to be for the use
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of females, or if any person shall, by printing or writing, or in any other way, publish
an account or discription of any drug, medicine, instrument or apparatus for the pur
pose of preventing conception, or of procuring abortion or miscarriage, or shall, by
writing or printing, or any circular, newspaper, pamphlet or book, or in any other
way publish or circulate any obscene notice, or shall, within this state, keep for sale
or gratuitous distribution any secret drug, nostrum or medicine for the purpose of
preventing conception, or procuring abortion or miscarriage, such person or persons, so

violating any of the provisions of this act, shall be deemed guilty of a misdemeanor,
and shall, upon conviction thereof, be fined in any sum not exceeding one thousand
dollars, or be imprisoned in the county jail not exceeding six months, or both, at the
discretion of the court: Provided, That nothing in this act contained shall be construed
to affect teaching in regular chartered medical colleges, or the publication of standard
medical books."

Pa. Laws No. 51, � 2 (1897).

"A person who sells, lends, gives away or in any manner exhibits or offers to sell, lend,
or give away, or has in his possession with intent to sell, lend, or give away, or ad
vertises or offers for sale, loan or distribution, any instrument or article, or any recipe,
drug or medicine for the prevention of conception, or for causing unlawful abortion, or

advertises or holds out representations that it can be so used or applied, or any such

description as will be calculated to lead another to so use or apply any such article,
recipe, drug, medicine or instrument, or who writes or prints, or causes to be written or

printed, a card, circular, pamphlet, advertisement or notice of any kind, or gives in

formation orally stating when, where, how, of whom or by what means such an

instrument, article, recipe, drug or medicine can be purchased or obtained, or who

manufactures any such instrument, article, recipe, drug or medicine is guilty of a mis

demeanor, and shall be liable to the same penalties as provided in section one of this
act." [Section one provides said person upon conviction shall be sentenced to not more

than one-year imprisonment, or be fined not more than one thousand dollars, or both,
for each offense.]

Case Material.

"Miscarriage, both in law and philology, means the bringing forth the foetus before

it is perfectly formed and capable of living; and is rightfully predicated of the woman,

because it refers to the act of premature delivery. The word abortion is synonymous and

equivalent to miscarriage in its primary meaning. It has a secondary meaning in which
it is used to denote the offspring. But it was not used in that sense here, and ought not
to have been. It is a flagrant crime at common law to attempt to procure the miscarriage
or abortion of the woman. Because it interferes with and violates the mysteries of

nature in that process by which the human race is propagated and continued. It is a

crime against nature which obstructs the fountain of life, and therefore it is punished.
The next error assigned is, that it ought to have been charged in the count that the

woman had become quick. But, although it has been so held in Massachusetts and some

other States, it is not, I apprehend, the law in Pennsylvania and never ought to have

been the law anywhere. It is not the murder of a living child which constitutes the

offence, but the destruction of gestation by wicked means and against nature. The

moment the womb is instinct with embryo life, and gestation has begun, the crime
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may be perpetrated. The allegation in this indictment was therefore sufficient, to wit:

'that she was then and there pregnant and big with child. ['] By the well settled and

established doctrine of the common law, the civil rights of an infant in ventre sa mere

are fully protected at all periods after conception; 3 Coke's Institutes. A count charging
a wicked intent to procure miscarriage of a woman, [']then and there being pregnant,'
by administering potions, &c, was held good on demurrer by the Supreme Court of

this State; Mss. Reps. January, 1846; Whart. Crim. Law, 308. There was therefore a

crime at common law sufficiently set forth and charged in the indictment." Mills v.

Commonwealth, 13 Pa. (1 Harris) 631, 633 (1850).
Abortion does not constitute either first or second degree murder, Commonwealth v.

Railing, 113 Pa. 37, 4 Atl. 459 (1886) ; Railing v. Commonwealth, 110 Pa. 100, 1 Atl. 314

(1885).
The statute (present section 4719) applies only when death results; but every induced

abortion is a common-law crime in Pennsylvania, Commonwealth v. Kelsea, 103 Pa.

Super. 399, 157 Atl. 42 (1931).
Prosecution need establish only use and intention, Commonwealth v. Trombetta, 131

Pa. Super. 487, 200 Atl. 107 (1938). See Commonwealth v. Sierakowski, 154 Pa. Super.
321, 35 A.2d 790 (1944).
Abortion is not a misdemeanor but a felony, whether death results or not, although

it is not so declared in terms by the statute. It is more than the mere attempt covered
by the present section 4718, though less than required by present section 4719, Common
wealth v. Cohen, 31 Pa. D. & C. 249 (1938). See Kine v. Zuckerman, 4 Pa. D. & C. 227
(1924).

PUERTO RICO

Puerto Rico Laws Ann, tit. 33, ch. 81, � 1053 (1956).

"Every person who provides, supplies, or administers to any pregnant woman, or pro
cures any such woman to take any medicine, drug or substance, or uses or employs any
instrument or other means whatever, with intent thereby to procure the miscarriage of
such woman, unless the same is necessary to preserve her life, is punishable by imprison
ment in the penitentiary not less than two nor more than five years. (Penal Code, 1937,
I 266.)" [Unchanged from Porto Rico Comp. Rev. Stat. 1913, 5708, � 266.]

RHODE ISLAND

R.I. Gen. Laws Ann. �� 11-3-1, -2, -3, -4 (1956).
Section 1: "Every person who, with the intent to procure the miscarriage of any

pregnant woman or woman supposed by such person to be pregnant, unless the same

be necessary to preserve her life, shall administer to her or cause to be taken by her
any poison or other noxious thing, or shall use any instrument or other means whatso
ever or shall aid, assist or counsel any person so intending to procure a miscarriage,
shall if the woman die in consequence thereof, be imprisoned not exceeding twenty (20)
years nor less than five (5) years, and if she do not die in consequence thereof, shall
be imprisoned not exceeding seven (7) years nor less than one (1) year: provided, that
the woman whose miscarriage shall have been caused or attempted shall not be liable
to the penalties prescribed by this section. (History of Section. G. L. 1896, ch. 277 � 22 �

G. L. 1909, ch. 343 � 23; G. L. 1923, ch. 395, � 23; G. L. 1938, ch. 606, � 22.)"
'

Section 2: "Any person who shall be indicted for the murder of any infant child, or of
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any pregnant woman, or of any woman supposed by such person to be or to have been
pregnant, may also be charged in the same indictment with any or all the offenses
mentioned in � 11-3-1, and if the jury shall acquit such person on the charge of murder
and find him guilty of the other offenses or either of them, judgment and sentence
may be awarded against him accordingly. (History of Section. G. L. 1896, ch. 277, � 23;
G. L. 1909, ch. 343, � 24; G. L. 1923, ch. 395, � 24; G. L. 1938, ch. 606, � 23.)"
Section 3: "In prosecutions for any of the offenses described in � 11-3-1, in which the

death of a woman is alleged to have resulted from the means therein described, dying
declarations of the deceased woman shall be admissible as evidence, as in homicide cases.

(History of Section. G. L., ch. 343, � 30, as enacted by P. L. 1915, ch. 1258, � 9; G. L.
1923, ch. 395, � 30; G. L. 1938, ch. 606, � 30.)"
Section 4: "Every person who knowingly advertises, prints, publishes, distributes or

circulates, or knowingly causes to be advertised, printed, published, distributed or cir
culated, any pamphlet, printed paper, book, newspaper, notice, advertisement or reference
containing words or language giving or conveying any notice, hint or reference to any
person, or to the name of any person, real or fictitious, from whom, or to any place,
house, shop or office where, any poison, drug, mixture, preparation, medicine, or noxious
thing, or any instrument or means whatsoever, or any advice, direction, information or

knowledge, may be obtained for the purpose of causing or procuring the miscarriage of
a woman pregnant with child, or who knowingly exhibits, advertises or sells to be used
for such purpose any poison, drug, mixture, preparation, medicine, noxious thing, instru
ment or means whatsoever, or who, with or without any charge therefor, gives to any

person any advice, information, instruction or direction for the purpose of causing or

assisting in any such miscarriage, shall be punished by imprisonment for not more than
two (2) years, or by a fine of not more than one thousand dollars ($1,000), or by both.

(History of Section. G. L., ch. 347, � 14, as enacted by P. L. 1915, ch. 1219, � 2; G. L.

1923, ch. 399, � 14; G. L. 1938, ch. 610, � 14.)"

R.I. Gen. Laws ch. 277, � 22, at 977 (1896).

"Every person who, with the intent to procure the miscarriage of any pregnant
woman or woman supposed by such person to be pregnant, unless the same be necessary

to preserve her life, shall administer to her or cause to be taken by her any poison or

other noxious thing, or shall use any instrument or other means whatsoever or shall aid,
assist or counsel any person so intending to procure a miscarriage, shall, if the woman

die in consequence thereof, be imprisoned not exceeding twenty years nor less than

five years, and if she do not die in consequence thereof, shall be imprisoned not exceeding
seven years nor less than one year: Provided, that the woman whose miscarriage shall
have been caused or attempted shall not be liable to the penalties prescribed by this
section."

SOUTH CAROLINA

S.C. Code �� 16-82, -83, -84 (1952).

Section 82: "Any person who shall administer to any woman with child, prescribe for

any such woman or suggest to or advise or procure her to take any medicine, substance,
drug or thing whatever or who shall use or employ, or advise the use or employment of,
any instrument or other means of force whatever, with intent thereby to cause or procure
the miscarriage, abortion or premature labor of any such woman, unless the same shall
have been necessary to preserve her life or the life of such child, shall, in case the death
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of such child or of such woman results in whole or in part therefrom, be deemed guilty
of a felony and, upon conviction thereof, shall be punished by imprisonment in the

penitentiary for a term not more than twenty years nor less than five years. But no

conviction shall be had under the provisions of this section upon the uncorroborated

evidence of such woman." [Code � 1112 (1932).]
Section 83: "Any person who shall administer to any woman with child, prescribe,

procure or provide for any such woman or advise or procure any such woman to take

any medicine, drug, substance or thing whatever or shall use or employ or advise the

use or employment of any instrument or other means of force whatever, with intent

thereby to cause or produce the miscarriage, abortion or premature labor of any such

woman, shall, upon conviction thereof, be punished by imprisonment in the penitentiary
for a term not more than five years or by fine of not more than five thousand dollars
or by such fine and imprisonment both, at the discretion of the court. But no conviction
shall be had under the provisions of this section upon the uncorroborated evidence of
such woman." [Code � 1113 (1932).]
Section 84 : "Any woman with child who shall apply to or solicit from any physician,

druggist or other person whomsoever any medicine, drug, substance or thing whatever,
shall take or administer the same or shall submit to or perform upon herself any opera
tion of any sort or character whatever, with intent thereby to cause or produce a mis

carriage, abortion or premature labor, unless the same shall have been necessary to

preserve her life or the life of such child, shall be guilty of a misdemeanor and, upon
conviction thereof, shall be punished by imprisonment in the county jail or state

penitentiary for a term not more than two years or by fine not exceeding one thousand
dollars, or by both such fine and imprisonment, at the discretion of the court." [Code
� 1114 (1932).]

S.C. Acts No. 354, �� 1, 2, 3, at 547-48 (1883).

Section 1: "[A]ny person who shall administer to any woman with child, or prescribe
for any such woman, or suggest to or advise or procure her to take, any medicine,
substance, drug or thing whatever, or who shall use or employ, or advise the use or

employment of, any instrument or other means of force whatever, with intent thereby
to cause or procure the miscarriage or abortion or premature labor of any such woman,
unless the same shall have been necessary to preserve her life, or the life of such child,
shall, in case the death of such child or such woman results in whole or in part there
from, be deemed guilty of a felony, and upon conviction thereof shall be punished by
imprisonment in the Penitentiary for a term not more than twenty years nor less than
five years."
Section 2: "[A]ny person who shall administer to any woman with child, or prescribe

or procure or provide for any such woman, or advise or procure any such woman to
take, any medicine, drug, substance or thing whatever, or shall use or employ or ad
vise the use or employment of any instrument or other means of force whatever, with
intent thereby to cause or procure the miscarriage or abortion or premature labor of
any such woman, shall, upon conviction thereof be punished by imprisonment in the
Penitentiary for a term not more than five years or by fine not more than five thousand
dollars, or by such fine and imprisonment both, at the discretion of the Court; but no
conviction shall be had under the provisions of Sections 1 or 2 of this Act upon the
uncorroborated evidence of such woman."
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Section 3: "[A]ny woman with child who shall apply to or solicit any physician,

druggist or other person whomsoever any medicine, drug, substance or thing whatever,
or shall take or administer the same, or shall submit to or perform upon herself any
operation of any sort or character whatever, with intent thereby to cause or produce a

miscarriage or abortion or premature labor, unless the same shall have been necessary to

preserve her life, or the life of such child, shall be deemed guilty of a misdemeanor, and
upon conviction thereof shall be punished by imprisonment in the County jail or

State Penitentiary for not more than two years or by fine not exceeding one thousand
dollars, or by such fine and imprisonment both, at the discretion of the Court."

Case Material.

"From the earliest enactment of statutes designating the offense under discussion as

'abortion,' and until the present day, a distinction between the condition of the child
before and after quickening has been recognized by providing a much severer punish
ment for the destruction of a child after it has quickened than for the destruction of a

child before it has quickened. It is so with the statutes under which the appellant was

prosecuted. Moreover, the violation of Section 1112 [Code 1932] is made a felony,
whereas the violation of Section 1113 [Code 1932], is a misdemeanor. It is obvious
that the word 'child' was not used in the same sense in Section 1113 as in Section 1112;
and it is clear to us that it was the intent of the legislature to make such distinction in
the light of the common law rule, and much earlier statutes in England and this

country. In an abortion the fetus is always destroyed, and if it be held that 'child'
covers the entire period of time of gestation from conception to birth, then in all

abortions, there is the death of the child." State v. Steadman, 214 S.C. 1, 8, Si SE.2d

91, 93 (1948).
SOUTH DAKOTA

S.D. Code �� 13.3101, .3102, .3103 (Supp. 1960).

Section 3101: "Every person who administers to any pregnant woman or who

prescribes for any such woman or advises or procures any such woman to take any

medicine, drug, or substance or uses or employs any instrument or other means with
intent thereby to procure the miscarriage of such woman, unless the same is necessary
to preserve her life, is punishable by imprisonment in the State Penitentiary not ex

ceeding three years or in a county jail not exceeding one year."
Section 3102: "Every woman who solicits of any person any medicine, drug, or sub

stance and takes the same or who submits to any operation or to the use of any means

with intent thereby to procure a miscarriage, unless the same is necessary to preserve
her life, is punishable by imprisonment in a county jail not exceeding one year or by a

fine not exceeding one thousand dollars or both."
Section 3103: "Every woman who endeavors either by herself or by the aid of others

to conceal the stillbirth of an issue of her body, which if born alive would be a bastard,
or the death of any such issue under the age of two years, is punishable by imprisonment
in a county jail not exceeding one year or by a fine not exceeding one thousand dollars

or both."

S.D. Comp. Laws �� 4022, 4116 (1929).

Section 4022 : "Every person who administers to any woman pregnant with a quick
child, or who prescribes for such woman, or advises or procures any such woman to
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take any medicine, drug or substance whatever, or advises or procures any such woman

to use or employ, or to have used or employed, any instrument or other means, with

intent thereby to destroy such child, unless the same shall have been necessary to preserve

the life of such mother, is guilty, in case the death of the child or of the mother is

thereby produced, of manslaughter in the first degree."
Section 4116: "Every person who administers to any pregnant woman, or who

prescribes for any such woman, or advises or procures any such woman to take any

medicine, drug or substance, or uses or employs any instrument or other means, with

intent thereby to procure the miscarriage of such woman, unless the same is necessary to

preserve her life, is punishable by imprisonment in the state penitentiary not exceeding
three years, or in a county jail not exceeding one year."

TENNESSEE

Tenn. Code Ann. �� 39-301, -302 (1955).

Section 301: "Every person who shall administer to any woman pregnant with child,
whether such child be quick or not, any medicine, drug, or substance whatever, or shall

use or employ any instrument, or other means whatever, with intent to destroy such

child, and shall thereby destroy such child before its birth, unless the same shall have

been done with a view to preserve the life of the mother, shall be punished by imprison
ment in the penitentiary not less than one (1) nor more than five (5) years." [Un
changed from Code � 10791 (1932).]
Section 302: "Every person who shall administer any substance with the intention to

procure the miscarriage of a woman or shall use or employ any instrument or other
means with such intent, unless the same shall have been done with a view to preserve
the life of such woman, shall be punished by imprisonment in the penitentiary not less

than one (1) nor more than three (3) years." [Unchanged from Code � 10792 (1932).]

Tenn. Acts ch. CXL, �� 1, 2, at 188-89 (1883).

Section 1: "[E]very person who shall administer to any woman pregnant with child,
whether such child be quick or not, any medicine, drug or substance whatever, or shall
use or employ any instrument, or other means whatever with intent to destroy such

child, and shall thereby destroy such child before its birth, unless the same shall have
been done with a view to preserve the life of the mother, shall be punished by imprison
ment in the penitentiary not less than one nor more than five years."
Section 2: "Every person who shall administer any substance with the intention to

procure the miscarryage [sic] of a woman then being with child, or shall use or employ
any instrument or other means with such intent, unless the same shall have been
done with a view to preserve the life of such mother, shall be punished by imprison
ment in the penitentiary not less than one nor more than three years."

TEXAS

Tex. Pen. Code Ann, ch. 9, arts. 1191, 1192, 1193, 1194 (I960).

Article 1191: "If any person shall designedly administer to a pregnant woman or

knowingly procure to be administered with her consent any drug or medicine, or shall
use towards her any violence or means whatever externally or internally applied, and
thereby procure an abortion, he shall be confined in the penitentiary not less than two
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nor more than five years; if it be done without her consent, the punishment shall be
doubled. By abortion is meant that the life of the foetus or embryo shall be destroyed
in the woman's womb or that a premature birth thereof be caused. (Acts 1907, p. 55.)"
[Pen. Code art. 1071 (1911); Pen. Code art. 641 (1895); Pen. Code art. 536 (1879).]
Article 1192: "Whoever furnishes the means for procuring an abortion knowing the

purpose intended is guilty as an accomplice.'' [Pen. Code art. 1072 (1911) ; Pen. Code
art. 642 (1895); Pen. Code art. 537 (1879).]
Article 1193: "If the means used shall fail to produce an abortion, the offender is

nevertheless guilty of an attempt to produce abortion, provided it be shown that such
means were calculated to produce that result, and shall be fined not less than one

hundred nor more than one thousand dollars." [Pen. Code art. 1073 (1911) ; Pen. Code
art. 643 (1895); Pen. Code art. 538 (1879).]
Article 1194: "If the death of the mother is occasioned by an abortion so produced

or by an attempt to effect the same it is murder." [Pen. Code art. 1074 (1911); Pen.
Code art. 644 (1895) ; Pen. Code art. 539 (1879).]

Tex. Gen. Stat. Dig, ch. VII, arts. 531, 532, 533, 534, 535, 536, at 524 (Oldham & White

1859).

Article 531: "If any person shall designedly administer to a pregnant woman, with
her consent, any drug or medicine, or shall use towards her any violence, or any means

whatever, externally or internally applied, and shall thereby procure any abortion, he
shall be punished, by confinement, in the Penitentiary, not less than two, nor more than
five years; if it be done without her consent the punishment shall be doubled."
Article 532 : "Any person who furnishes the means for procuring an abortion, know

ing the purpose intended, is guilty as an accomplice."
Article 533: "If the means used shall fail to produce an abortion, the offender is

nevertheless guilty of an attempt to produce abortion, provided it be shown that such

means were calculated to produce that result, and shall be punished by fine not less

than one hundred nor more than one thousand dollars."

Article 534: "If the death of the mother is occasioned by an abortion so produced, or
by an attempt to effect the same, it is murder."
Article 535: "If any person shall, during parturition of the mother, destroy the vitality

or life in a child, in a state of being born, and before actual birth, which child would
otherwise have been born alive, he shall be punished, by confinement in the Penitentiary,
for life, or any period not less than five years, at the discretion of the jury."
Article 536: "Nothing contained in this Chapter shall be deemed to apply to the

case of an abortion procured or attempted to be procured by medical advice for the

purpose of saving the fife of the mother."

UTAH

Utah Code Ann. �� 76-2-1, -2 (1953).

Section 1: "Every person who provides, supplies, or administers to any pregnant
woman, or procures any such woman to take, any medicine, drug, or substance, or uses

or employs any instrument or other means whatever, with intent thereby to procure the

miscarriage of such woman, unless the same is necessary to preserve her life, is punishable
by imprisonment in the state prison not less than two nor more than ten years."
Section 2: "Every woman who solicits of any person any medicine, drug, or sub-
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stance whatever, and takes the same or who submits to any operation, or to the use

of any means whatever, with intent thereby to procure a miscarriage, unless the same

is necessary to preserve her life, is punishable by imprisonment in the state prison not

less than one nor more than five years."

Utah Comp. Laws tit. IX, ch. Ill, � 142 (1876).

"Every person who provides, supplies, or administers to any pregnant woman, or

procures any such woman to take any medicine, drug, or substance, or uses or employs
any instrument or other means whatever, with intent thereby to procure the miscarriage
of such woman, unless the same is necessary to preserve her life, is punishable by im

prisonment in the penitentiary not less than two nor more than ten years."

Case Material.

Actual pregnancy essential, Sherman v. McEntire, 111 Utah 348, 179 P.2d 796 (1947).
Prosecution must prove abortion not necessary, State v. Wells, 35 Utah 400, 100 Pac.

681 (1909).
VERMONT

Vt. Stat. Ann, tit. 13, � 101 (1959).

"A person who wilfully administers, advises or causes to be administered anything to

a woman pregnant, or supposed by such person to be pregnant, or employs or causes to

be employed any means with intent to procure the miscarriage of such woman, or assists
or counsels therein, unless the same is necessary to preserve her life, if the woman

dies in consequence thereof, shall be imprisoned in the state prison not more than twenty
years nor less than five years. If the woman does not die in consequence thereof, such

person shall be imprisoned in the state prison not more than ten years nor less than
three years. However, the woman whose miscarriage is caused or attempted shall not
be liable to the penalties prescribed by this section."

Vt. Acts No. 33, � 1 (1846).

"Whoever maliciously, or without lawful justification, with intent to cause and pro
cure the miscarriage of a woman, then pregnant with child, shall administer to her,
prescribe for her, or advise or direct her to take or swallow any poison, drug, medicine
or noxious thing, or shall cause or procure her, with like intent, to take or swallow any
poison, drug, medicine or noxious thing, and whoever maliciously and without lawful
justification, shall use any instrument or means whatever, with the like intent, and
every person, with the like intent, knowingly aiding and assisting such offenders, shall
be deemed guilty of felony, if the woman die in consequence thereof, and shall be
imprisoned in the state prison, not more than ten years, nor less than five years; and if
the woman does not die in consequence thereof, such offenders shall be guilty of a

misdemeanor; and shall be punished by imprisonment in the state prison not exceeding
three years, nor less than one year, and pay a fine not exceeding two hundred dollars."

Vt. Stat. Ann, tit. 13, � 104 (1959).
"A person who knowingly causes to be made public by print, writing, words or

language that give any information where anything, or any advice or information, may
be obtained for the purpose of causing or procuring the miscarriage of a pregnant
woman, shall be imprisoned in the state prison not more than ten years nor less than
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three years. A person who sells or gives away anything for the purpose of producing
such miscarriage shall be imprisoned in the state prison not more than three years nor
less than one year and fined not more than $500.00 nor less than $200.00."

Vt. Acts No. 57, �� 1, 3 (1867).

Section 1: "Every person who shall be convicted of wilfully administering to any
pregnant woman, or to any woman supposed by such person to be pregnant, or of
advising or prescribing for such woman, or causing to be taken by her anything what
ever, or shall employ any means whatever, with intent thereby to procure the miscar
riage of such woman, or of aiding and assisting therein, or by counseling and procuring
the same, unless the same is necessary to preserve her life, shall, if the woman die in
consequence thereof, be imprisoned in the State Prison not exceeding twenty years nor

less than five years ; and if she do not die in consequence thereof, shall be imprisoned in
the State Prison not exceeding ten years nor less than three years; provided, that the
woman whose miscarriage shall have been caused or attempted, shall not be liable to

the penalties prescribed by this section."
Section 3: "Whoever knowingly advertises, prints, publishes, distributes or circulates,

or knowingly causes to be advertised, printed, published, distributed or circulated any

printed or written pamphlet, paper, book, newspaper, notice, advertisement or reference

containing words or language giving any notice, hint or reference to any person, or to

the name of any person, real or fictitious, from whom, or to any place, house, shop or

office, where anything whatever, or any instrument or means whatever, or any advice,
direction, information or knowledge, may be obtained for the purpose of causing or

procuring the miscarriage of any pregnant woman, shall be imprisoned in the State
Prison not exceeding ten years, nor less than three years. Any merchant, druggist,
peddler, or any person whatever, who shall vend, sell or give away any such medicine,
drug, compound, poison or noxious thing, for the purpose named in this act, shall be
deemed guilty of a misdemeanor and shall be punished by imprisonment in the State

Prison not exceeding three years, nor less than one year, and pay a fine not less than

two hundred dollars, nor exceeding five hundred dollars."

VIRGIN ISLANDS

V.I. Code Ann, tit. 14, � 151 (1957).

"Whoever provides, supplies, or administers to any pregnant woman, or procures any

such woman to take any medicine, drug or substance, or uses or employs any instrument

or other means whatever, with intent thereby to procure the miscarriage of such woman,

unless necessary to preserve her life, shall be imprisoned not more than 5 years. (History:
Revision note. Based on the 1921 Codes, Title IV, ch. 6, � 9. Changes were made in

phraseology.) "

VIRGINIA

Va. Code Ann. �� 18.1-62, -63 (Supp. 1960).

Section 62: "If any person administer to, or cause to be taken by a woman, any

drug or other thing, or use means, with intent to destroy her unborn child, or to

produce abortion or miscarriage, and thereby destroy such child, or produce such abor

tion or miscarriage, he shall be confined in the penitentiary not less than one nor more

than ten years. No person, by reason of any act mentioned in this section, shall be
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punishable when such act is done in good faith, with the intention of saving the life

of such woman or child." [Acts 1847-1848 made "quick" and "not quick" separate

offenses; Code ch. 187, � 8, at 1189 (1873), abolished this distinction.]

Section 63 : "If any person, by publication, lecture, advertisement, or by the sale or

circulation of any publication, or in any other manner, encourage or prompt the pro

curing of abortion or miscarriage, he shall be guilty of a misdemeanor."

Va. Acts tit. II, ch. 3, � 9, at 96 (1848).

"Any free person who shall administer to any pregnant woman, any medicine, drug

or substance whatever, or use or employ any instrument or other means with intent

thereby to destroy the child with which such woman may be pregnant, or to produce
abortion or miscarriage, and shall thereby destroy such child, or produce such abortion

or miscarriage, unless the same shall have been done to preserve the life of such woman,

shall be punished, if the death of a quick child be thereby produced, by confinement in

the penitentiary, for not less than one nor more than five years, or if the death of a

child, not quick, be thereby produced, by confinement in the jail for not less than one

nor more than twelve months."

WASHINGTON

Wash. Rev. Code � 9.02.010 (1951).

"Every person who, with intent thereby to produce the miscarriage of a woman,

unless the same is necessary to preserve her life or that of the child whereof she is

pregnant, shall�

"(1) Prescribe, supply, or administer to a woman, whether pregnant or not, or

advise or cause her to take any medicine, drug or substance ; or,

"(2) Use, or cause to be used, any instrument or other means;
"Shall be guilty of abortion, and punished by imprisonment in the state penitentiary

for not more than five years, or in the county jail for not more than one year."

Wash. (Terr.) Stats, ch. II, �� 37, 38, at 81 (1854).
Section 37: "Every person who shall administer to any woman pregnant with a

quick child, any medicine, drug, or substance whatever, or shall use or employ any

instrument, or other means, with intent thereby to destroy such child, unless the same

shall have been necessary to preserve the fife of such mother, shall, in case the death
of such child or of such mother be thereby produced, on conviction thereof, be im

prisoned in the penitentiary not more than twenty years, nor less than one year."
Section 38: "Every person who shall administer to any pregnant woman, or to any

woman who he supposes to be pregnant, any medicine, drug, or substance whatever,
or shall use or employ any instrument, or other means, thereby to procure the mis

carriage of such woman, unless the same is necessary to preserve her life, shall on con

viction thereof, be imprisoned in the penitentiary not more than five years, nor less
than one year, or be imprisoned in the county jail not more than twelve months, nor
less than one month, and be fined in any sum not exceeding one thousand dollars."

Case Material.

Applies even though the fetus was already dead when co-conspirator doctor finished
operation begun by others, State v. Cox, 197 Wash. 67, 84 P.2d 357 (1938).
Defendant must prove necessity, State v. Hart, 26 Wash. 2d 776, 175 P.2d 944 (1946).
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WEST VIRGINIA

W. Va. Code Ann. � 5923 (1955).

"Any person who shall administer to, or cause to be taken by, a woman, any drug or

other thing, or use any means, with intent to destroy her unborn child, or to produce
such abortion or miscarriage, and shall thereby destroy such child, or produce such
abortion or miscarriage, shall be guilty of a felony, and upon conviction, shall be con

fined in the penitentiary not less than three nor more than ten years ; and if such woman

die by reason of such abortion performed upon her, such person shall be guilty of
murder. No person, by reason of any act mentioned in this section, shall be punishable
where such act is done in good faith, with the intention of saving the life of such
woman or child." [For earlier law see Va. Crim. Code of 1848.]

WISCONSIN
Wis. Stat. Ann. � 940.04 (1958).

"(1) Any person, other than the mother, who intentionally destroys the life of an

unborn child may be fined not more than $5,000 or imprisoned not more than 3 years
or both.

"(2) Any person, other than the mother, who does either of the following may be

imprisoned not more than 15 years:
" (a) Intentionally destroys the life of an unborn quick child ; or

"(b) Causes the death of the mother by an act done with intent to destroy the
fife of an unborn child. It is necessary to prove that the fetus was alive when the act

so causing the mother's death was committed.

"(3) Any pregnant woman who intentionally destroys the life of her unborn child
or who consents to such destruction by another may be fined not more than $200 or

imprisoned not more than 6 months or both.

"(4) Any pregnant woman who intentionally destroys the life of her unborn quick
child or who consents to such destruction by another may be imprisoned not more than

2 years.

"(5) This section does not apply to a therapeutic abortion which:

"(a) Is performed by a physician; and

"(b) Is necessary, or is advised by 2 other physicians as necessary, to save the life
of the mother; and

"(c) Unless an emergency prevents, is performed in a licensed maternity hospital.
"(6) In this section 'unborn child' means a human being from the time of concep

tion until it is born alive."

Wis. Rev. Stat, ch. 133, �� 10, 11 (1849).
Section 10: "The wilful killing of an unborn quick child, by any injury to the mother

of such child, which would be murder if it resulted in the death of such mother, shall
be deemed manslaughter in the first degree."
Section 11: "Every person who shall administer to any woman pregnant with a

quick child, any medicine, drug, or substance whatever . . . ."

Wis. Rev. Stat, ch. 164, �� 10, 11 (1858).

Section 10: "The willful killing of an unborn child, by an injury to the mother of

such child, which would be murder if it resulted in the death of such mother, shall he

deemed manslaughter in the first degree."
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Section 11 : "Every person who shall administer to any woman pregnant with a child,
any medicine, drug, or substance whatever, or shall use or employ any instrument or

other means, with intent thereby to destroy such child, unless the same shall have been

necessary to preserve the life of such mother, or shall have been advised by two

physicians to be necessary for such purpose, shall, in case the death of such child or

of such mother be thereby produced, be deemed guilty of manslaughter in the second

degree."

Wis. Rev. Stat, ch. 169, �� 58, 59 (1858).

Section 58: "Every person who shall administer to any pregnant woman, or prescribe
for any such woman, or advise or procure any such woman to take, any medicine, drug,
or substance or thing whatever, or shall use or employ any instrument or other means

whatever, or advise or procure the same to be used, with intent thereby to procure the

miscarriage of any such woman, shall upon conviction be punished by imprisonment in
a county jail, not more than one year nor less than three months, or by fine, not

exceeding five hundred dollars, or by both fine and imprisonment, at the discretion of
the court."

Section 59: "Every woman who shall take any medicine, drug, substance, or thing
whatever, or who shall use or employ any instrument, or shall submit to any operation
or other means whatever, with intent to procure a miscarriage, shall upon conviction be

punished by imprisonment in a county jail, not more than six months nor less than
one month, or by fine, not exceeding three hundred dollars, or by both fine and im

prisonment, at the discretion of the court."

Wis. Sess. Laws ch. 4, at 6 (1925).

[This chapter merely provides a chart for renumbering the sections in the Wisconsin
statutes whereby all of the numbers are converted to the decimal system.]

Wis. (Terr.) Stat. � 6, at 365 (1839).

"That if any woman shall conceal the death of any issue of her body, which, if born
alive, would be a bastard, so that it may not be known whether such issue was born
alive or not, or whether it was not murdered, she shall be punished by imprisonment
in the county jail, not more than one year, nor less than six months or by fine not

exceeding three hundred dollars, nor less than one hundred dollars." [Unchanged in
Rev. Stat. 1849, ch. 139, � 7.]

WYOMING

Wyo. Stat. Ann. �� 6-77, -78 (1957).

Section 77 : "Whoever prescribes or administers to any pregnant woman, or to any
woman whom he supposes to be pregnant, any drug, medicine, or substance whatever,
with intent thereby to procure the miscarriage of such woman ; or with like intent uses

any instrument or means whatever, unless such miscarriage is necessary to preserve her
life, shall, if the woman miscarries or dies in consequence thereof, be imprisoned in the
penitentiary not more than fourteen years." [Unchanged from Comp. Stat. Ann. � 9-223
(1945).]
Section 78: "Every woman who shall solicit of any person any medicine, drug or

substance or thing whatever, and shall take the same, or shaU submit to any operation
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or other means whatever, with intent thereby to procure a miscarriage (except when
necessary for the purpose of saving the life of the mother or child), shall be fined not
more than five hundred dollars and imprisoned in the county jail not more than six
months; and any person who, in any manner whatever, unlawfully aids or assists any
such woman to a violation of this section, shall be liable to the same penalty." [Un
changed from Comp. Stat. Ann. � 9-224 (1945).]

Wyo. (Terr.) Laws 1st Sess., ch. 3, �� 25, 26, at 104 (1869).

Section 25: "Any person who shall willfully and maliciously administer, or cause to
be administered to, or taken by any person, any poison or other noxious or destructive
substance, or liquid, with the intention to cause the death of such person, and being
thereof duly convicted, shall be punished by confinement in the penitentiary for a term
not less than one year, and not more than ten years; and any person who shall ad
minister, or cause to be administered, or taken, any such poison, substance or liquid,
or who shall use, or cause to be used, any instrument of whatsoever kind, with the
intention to procure the miscarriage of any woman then being with child, and shall
thereof be duly convicted, shall be imprisoned for a term not exceeding three years, in
the penitentiary, and fined in a sum not exceeding one thousand dollars; and if any
woman by reason of such treatment shall die, the person, or persons, administering, or

causing to be administered such poison, substance, or liquid, or using or causing to be

used, any instrument, as aforesaid, shall be deemed guilty of manslaughter, and if

convicted, be punished by imprisonment for a term not less than three years in the

penitentiary, and fined in a sum not exceeding one thousand dollars, unless it appear
that such miscarriage was procured or attempted by, or under advice of a physician or

surgeon, with intent to save the life of such woman, or to prevent serious and permanent
bodily injury to her."

Section 26: "If any woman shall endeavor privately, either by herself or the pro
curement of others, to cause the death of any issue of her body, male, or female, which
if born alive would be illegitimate, so that it may not come to light, whether it shall

have been murdered or not; every such mother being convicted thereof, shall suffer

imprisonment in the county jail for a term not exceeding one year; Provided, However,
that nothing herein contained shall be so construed as to prevent such mother from

being indicted and punished for the murder of such illegitimate child."

Wyo. Laws ch. 73, �� 31, 32, at 131 (1890).

Section 31: "Whoever prescribes or administers to any pregnant woman, or to any

woman whom he supposes to be pregnant, any drug, medicine or substance whatever,
with intent thereby to procure the miscarriage of such woman ; or with like intent uses

any instrument or means whatever, unless such miscarriage is necessary to preserve her

life, shall, if the woman miscarries or dies in consequence thereof, be imprisoned in the

penitentiary not more than fourteen years."
Section 32: "Every woman who shall solicit of any person any medicine, drug or

substance or thing whatever, and shall take the same, or shall submit to any operation
or other means whatever, with intent thereby to procure a miscarriage (except when

necessary for the purpose of saving the live of the mother or child) , shall be fined not

more than five hundred dollars and imprisoned in the county jail not more than six :

months; and any person, who, in any manner whatever, unlawfully aids or assists any

such woman to a violation of this section, shall be liable to the same penalty."
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APPENDIX II

R. v. Bourne, [1938] 3 AIL E.R. 615 (K.B.).
R. v. BOURNE

[Central Criminal Court (Macnaghten, J.), July 18, 19, 1938.]

A young girl, not quite IS years of age, was pregnant as the result of rape. A

surgeon, of the highest skill, openly, in one of the London hospitals, without fee

performed the operation of abortion. He was charged under the Offences against
the Person Act, 1861, s. 58, with unlawfully procuring the abortion of the girl.
The jury were directed that it was for the prosecution to prove beyond reasonable

doubt that the operation was not performed in good faith for the purpose only of

preserving the life of the girl. The surgeon had not got to wait until the patient was
in peril of immediate death, but it was his duty to perform the operation if, on rea

sonable grounds and with adequate knowledge, he was of opinion that the probable
consequence of the continuance of the pregnancy would be to make the patient a

physical and mental wreck.

[Editorial Note. As the accused was found not guilty, the statement as to the law in

this matter is in the form of the direction to the jury. The judge carefully distinguishes
between danger to life and danger to health, and between the act of the professional abor
tionist and an operation openly performed by a qualified surgeon. The case is one of first

impression, and is, therefore, the only statement of the law as to the duties of a surgeon
in such cases.

As To Abortion, see Halsbury, Hailsham Edn., Vol. 9, pp. 458-460, paras. 783-785;
and For Cases, see Digest, Vol. 15, pp. 836-838, Nos. 9190-9205.]
Trial of an Indictment with a Jury. The defendant was charged under the Offences

against the Person Act, 1861, s. 58, that he unlawfully procured the abortion of a girl aged
about 15 years. The facts are fully stated in the summing up.

The Attorney-General (Sir Donald Somervell, K.C.), L. A. Byrne and H. Elam for the
Crown.

Roland Oliver, K.C., and Gerald Thesiger for the defendant.

Macnaghten, J.: Members of the jury, now that you have heard all the evidence and
the speeches of counsel, it becomes my duty to sum up the case to you and to give you
the necessary directions in law, and then it will be for you to consider the facts in relation
to the law as laid down by me, and, after consideration, to deliver your verdict. You no

doubt are aware that, under our system for the administration of justice, in a trial by jury
it is for the judge to give directions to the jury upon matters of law, and it is for the jury
to determine the facts. The jury, and the jury alone, are the judges of the facts in the case.

The charge against Mr. Bourne is the very grave charge under the Offences against the
Person Act, 1861, s. 58, that he unlawfully procured the abortion of the girl who was the
first witness in the case. It is so grave a crime that the punishment may be penal servitude
for life. It is one of those crimes, like murder, which is only triable by the judges of the
High Court, and, judging by the cases that come before the court, it is a crime by no means
uncommon. This is the second case at these July sessions at this court where a charge of
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an offence against that section has been preferred, and I mention that case only to show
you how different the case now before you is from the type of case which usually comes
before a criminal court. In that case a woman without any medical skill or any medical
qualifications did what is alleged against Mr. Bourne here: she unlawfully used an instru
ment for the purpose of procuring the miscarriage of a pregnant girl. She did it for money.
�2 Ss. was her fee, and she came from a distance to a place in London to do it. fl had
to be paid to make the appointment. She came, she used her instrument, and, within an
interval of time measured not by minutes but by seconds, the victim of her malpractice was
dead on the floor. She was paid the rest of her fee and she went away. That is the class
of case that usually comes before the court. The case here is very different. A man of the
highest skill, openly, in one of our great hospitals, performs the operation. Whether it was

legal or illegal you will have to determine, but he performs the operation as an act of
charity, without fee or reward, and unquestionably believing that he was doing the right
thing, and that he ought, in the performance of his duty as a member of a profession
devoted to the alleviation of human suffering, to do it. That is the case that you have to
try to-day.
It is, I think, true that it is a case of first instance, first impression. So far as I know,

the matter has never arisen before a jury for them to determine in circumstances such as

these, and there was, it seems, even amongst counsel some doubt as to what was the

proper expression of the law in such a case as this. So, yesterday, in response to a request
by Mr. Oliver, I indicated to you my view of the law. You will take the law from me.

If I err in stating to you what the law is, and if you find the accused guilty, there is a

Court of Criminal Appeal which will put the matter right. I have had an opportunity of

reading the direction that I gave you yesterday, and I see no reason to alter or to modify
It at all. The question that you have got to determine is whether the Crown has proved to

your satisfaction beyond reasonable doubt that the act which Mr. Bourne admittedly did
was not done in good faith for the purpose only of preserving the life of the girl. If the

Crown has failed to satisfy you of that, Mr. Bourne is entitled, by the law of this land,
to a verdict of acquittal. On the other hand, if you are satisfied beyond all real doubt
that Mr. Bourne did not do it in good faith for the purpose only of preserving the life of
the girl, your verdict should be a verdict of guilty.
There has been much discussion before you as to the meaning of the words "preserving

the life of the mother." I will deal with that in a moment, but, before doing so, I desire
to say that I fully agree with the criticism of Mr. Oliver that the Infant Life (Preservation)
Act, 1929, is dealing with the case�indeed, I think I explained it to you yesterday�where
the child is killed while it is being delivered from the body of the mother. It provides that
no one is to be found guilty of the offence created by the Act�namely, "child destruction"
�unless it is proved that:

. . . the act which caused the death of the child was not done in good faith for the purpose
only of preserving the life of the mother.

Those words express what, in my view, has always been the law with regard to the pro

curing of an abortion, and, although not expressed in sect. 58 of the Act of 1861, they are

implied by the word "unlawful" in that section. No person ought to be convicted under

sect. 58 of the Act of 1861 unless the jury are satisfied the act was not done in good faith

for the purpose only of preserving the fife of the mother. My view is that it has always
been the law that the Crown have got to prove the offence beyond reasonable doubt, and

it has always been the law that, on a charge of procuring abortion, the Crown have got
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to prove that the act was not done in good faith for the purpose of preserving the life of

the mother. It is said�and, I think, rightly�that this is a case of great importance to

the public, and more especially to the medical profession, but you will observe that it

has nothing to do with the ordinary cases of procuring abortion to which I have already
referred. In those cases, the operation is performed by a person of no skill, with no medical

qualifications, and there is no pretence that it is done for the preservation of the mother's

life. Cases of that sort are in no way affected by the consideration of the question that

is put before you. In the ordinary cases, no question of that sort can arise. It is obvious

that that defence could not be available to the professional abortionist. As I say, you have

heard a great deal of discussion as to the difference between danger to life and danger
to health. It may be that you are more fortunate than I am, but I confess that I have

felt great difficulty in understanding what the discussion really meant. Life depends upon

health, and it may be that health is so gravely impaired that death results. There was one

question that was asked by the Attorney-General in the course of his cross-examination of
Mr. Bourne, where the matter was put thus:

I suggest to you, Mr. Bourne, that there is a perfectly clear line�there may be border
line cases�there is a clear line of distinction between danger to health and danger to life?

That is the question that the Attorney-General put, and he assumes that it is so. Is it?

Of course there are maladies that are a danger to health without being a danger to life.

Rheumatism, I suppose, is not a danger to life, but a danger to health. Cancer is plainly
a danger to life. But is there a perfectly clear line of distinction between danger to life
and danger to health? I should have thought not. I should have thought that impairment
of health might reach a stage where it was a danger to life. The answer of Mr. Bourne
was:

I cannot agree without qualifying it. I cannot say just yes or no. I can say there is a

large group whose health may be damaged, but whose life almost certainly will not be
sacrificed. There is another group at the other end whose life will be definitely in very great
danger.

Then he added:

There is a large body of material between those two extremes in which it is not really
possible to say how far life will be in danger, but we find, of course, that the health is
depressed to such an extent that their life is shortened, such as in cardiac cases, so that
you may say that their life is in danger, because death might occur within measurable
distance of the time of their labour.

He is speaking of a case such as this. If that is a view which commends itself to you, so

that you cannot say that there is this division, into two separate classes with a dividing
line between them, then it may be that you will accept the view that Mr. Oliver put forward
when he invited you to give to the words "for the purpose of preserving the life of the
mother" a wide and liberal view of their meaning. I would prefer the word "reasonable"
to the words "wide and liberal." Take a reasonable view of the words "for the preservation
of the life of the mother." I do not think that it is contended that those words mean merely
for the preservation of the life of the mother from instant death. There are cases, we
were told�and indeed I expect you know cases from your own experience�where it is
reasonably certain that a woman will not be able to deliver the child with which she is
pregnant. In such a case, where the doctor expects, basing his opinion upon the experience
and knowledge of the profession, that the child cannot be delivered without the death of
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the mother, in those circumstances the doctor is entitled�and, indeed, it is his duty�
to perform this operation with a view to saving the life of the mother, and in such a case
it is obvious that the sooner the operation is performed the better. The law is not that
the doctor has got to wait until the unfortunate woman is in peril of immediate death
and then at the last moment snatch her from the jaws of death. He is not only entitled,
but it is bis duty, to perform the operation with a view to saving her life.
Here let me diverge for one moment to touch upon a matter that has been mentioned to

you�namely, the various views which are held by different people with regard to this
operation. Apparently there is a great divergence of view even in the medical profession
itself. Some there may be, for all I know, who hold the view that the fact that the woman

desires the operation to be performed is a sufficient justification for it. That is not the
law. The desire of a woman to be relieved of her pregnancy is no justification for perform
ing the operation. On the other hand, no doubt there are people who, from what are

said to be religious reasons, object to the operation being performed at all, in any circum
stances. That is not the law either. On the contrary, a person who holds such an opinion
ought not to be a doctor practising in that branch of medicine, for, if a case arose where
the life of the woman could be saved by performing the operation and the doctor refused
to perform it because of some religious opinion, and the woman died, he would be in

grave peril of being brought before this court on a charge of manslaughter by negligence.
He would have no better defence than would a person who, again for some religious reason,
refused to call in a doctor to attend his child, where a doctor could have been called in

and the life of the child saved. If the father, for a so-called religious reason, refused to call

in a doctor, he also would be answerable to the criminal law for the death of his child.
I mention those two extreme cases merely to show that the law�whether or not you think

it a reasonable law is immaterial�lies at any rate between those two. It does not permit
of the termination of pregnancy except for the purpose of preserving the life of the mother.

As I have said, I think that those words ought to be construed in a reasonable sense, and,
if the doctor is of opinion, on reasonable grounds and with adequate knowledge, that the

probable consequence of the continuance of the pregnancy will be to make the woman a

physical or mental wreck, the jury are quite entitled to take the view that the doctor, who,
in those circumstances, and in that honest belief, operates, is operating for the purpose of

preserving the life of the woman.

These general considerations have got to be applied to the particular facts of this case.

The verdict of the jury must depend on the facts of the case proved before them. No

doubt�and I think the evidence now makes it clear�it is very undesirable that a young

girl should be delivered of a child. Parliament has recently raised the age of marriage for

a girl from 12 to 16, presumably on the view that it is very undesirable that a girl under

the age of 16 should marry and have a child. The medical evidence given here establishes
that view. Apparently the pelvic bones are not set until a girl is 18, and it is an observa

tion that appeals to one's common sense that it must be undesirable that a girl should go

through the state of pregnancy, and, finally, of labour, when she is of tender years. Then,
too, you must consider the evidence about the effect of rape, especially on a child, as this

girl was, under the age of IS. Within the last ten days she has reached the age of IS. Here

you have the evidence of Dr. Rees, a gentleman of eminence in the profession, that, from

his experience and his knowledge, the mental effect produced by pregnancy brought about

by the terrible rape which Dr. Gorsky described to you must be most prejudicial. You are

the judges of the facts, and it is for you to say what weight you give to the testimony of
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the witnesses, but no doubt you will think it is only common sense that a girl who for

9 months has to carry in her body the reminder of the dreadful scene and then go through
the pangs of childbirth must suffer great mental anguish, unless, indeed, she is a girl of
a very exceptional character, such as a feeble-minded girl, or one belonging to the class

described as "the prostitute class," some girl "marked cross from the womb and perverse."
In the case of an ordinary decent girl, brought up in an ordinary decent way, you may

well think that Dr. Rees was not over-stating the effect on her mind of giving birth to

her child. So far as danger to life is concerned, you cannot, of course, be certain of the

result unless you wait until a person is dead. Nobody suggests that the operation only
becomes legal when a patient is dead. The case was mentioned of a person suffering from

acute appendicitis, and the circumstances that would justify the surgeon in performing the

operation for the removal of the appendix. Take the case of a child suffering from symptoms
which the doctor diagnoses as appendicitis. The symptoms subside, and the doctor says:
"The symptoms have subsided, and the child will probably get quite well, but at the same

time I am not sure that they have definitely subsided, and to-morrow the child may be
much worse." The doctor says to the parents: "If you will let me operate today, I can

guarantee the life of your child. The operation can be performed, and can be performed
with perfect safety. If, however, the child gets worse, and the appendicitis becomes acute,
I may have to operate, and I will have to operate then in such circumstances that I cannot

guarantee the life of the child. I will do my best, but the child may die." Supposing that
choice is put to a parent: "Will you have the operation to-day or will you wait until to
morrow to see if the operation becomes immediately necessary?" What man or woman

can answer the question except by saying: "Do it, and do it now. Do it while it is still
safe to do it. Do not wait to see whether she is near death." When the operation is
performed, it may be found that the appendix is not inflamed, and that the diagnosis was

mistaken, but is the surgeon to blame for performing the operation? He used his best
judgment. There you have a case where only the result can prove whether the diagnosis
was right or wrong, whether the anticipation was right or wrong. In the case that we are

considering�that of the danger to the child�the doctor or the surgeon who has to decide
the matter can only base his opinion on knowledge and experience, and, if he in good faith
thinks that it is necessary for the purpose of preserving the life of the girl, in the circum
stances that I have explained to you, then not only is he entitled to perform the operation
but it is also his duty to do so. With regard to any other operation on the human body,
obviously no difficulty arises. The surgeon is justified in cutting off an arm or a leg, or
taking out an eye, if, in his honest opinion, he thinks it is desirable to do so for the sake
of the patient's health. The difficulty that arises in the case of abortion is that by the opera
tion the potential life of the unborn child is destroyed. The law of this land has alwaysheld human life to be sacred, and the protection that the law gives to human life it extends
also to the unborn child in the womb. The unborn child in the womb must not be de
stroyed unless the destruction of that child is for the purpose of preserving the yet more
precious life of the mother.
I do not think it is necessary for me to recapitulate the evidence that has been givenbefore you with regard to the reasons why Mr. Bourne in this case thought it right toperform the operation. He has given his evidence, and the Attorney-General accepts his

evidence as a frank statement of what actually passed through his mind. In view of the
age of the girl and the fact that she had been raped with great violence, he thought thattte operation ought to be performed. As I told you yesterday, and as I tell you todaythe question that you have got to determine is not whether you are satisfied that he did
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it in good faith for the purpose of preserving the life of the girl. The question is whether
the Crown have proved the negative of that. Have the Crown proved that he did not
remove the pregnancy of this girl in good faith for the purpose of preserving her life? That
is the question you have got to answer when you come to consider the facts. If the
Crown have satisfied you beyond reasonable doubt�if there is a doubt, by our law
the accused is always entitled to be acquitted�that he did not do this act in good faith
for the purpose of preserving the life of the girl, then he is guilty of the offence with which
he is charged. If the Crown have failed to satisfy you of that, then by the law of England
he is entitled to a verdict of acquittal. The case is a grave case, and no doubt raises matters
of grave concern both to the medical profession and to the public. As I said at the

beginning of my summing up, it does not touch the case of the professional abortionist. As
far as the members of the medical profession themselves are concerned�and they alone
could properly perform such an operation�we may hope and expect that none of them
would ever lend themselves to the malpractices of professional abortionists. As Mr. Bourne

said, in cases of this sort no doctor would venture to act except after consulting some

other member of the profession of high standing, so as to confirm his view that the cir

cumstances were such that an operation ought to be performed and that the act was legal.
Solicitors: The Director of Public Prosecutions (for the Crown) ; Le Brasseur & Oakley

(for the defendant).
[Reported by Reginald Townsend, Esq., Barrister-at-Law.]
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THE TORT CLAIMS ACT REVISITED
Irvtn M. Gottlieb*

Conscious of the ground swell of litigation arising under the Federal Tort
Claims Act, the author surveys in this current, but necessarily abbreviated

presentation, the rapidly expanding field of governmental liability. Mr.
Gottlieb observes that the liberal philosophy which characterizes the

judiciary's approach to the act has had the salutary effect of eluding the
morass of technicality incident to statutory interpretation while striking a

more equitable balance between the rights of citizen and sovereign.

Introduction

The Federal Tort Claims Act,1 approved August 2, 1946, marked the

beginning of a new era in the field of sovereign liability, for with it the
United States assumed legal responsibility for the acts of its officers,
employees and agents, acting within the scope of their employment, in
so far as they constituted actionable invasions of the rights of private
individuals.2 The statute was made retroactive to cover torts accruing
on or after January 1, 1945.3

Local law was made the criterion of legal responsibility4 since the
basic purpose of the statute was to equate the liability of the sovereign
* B.F.S., Georgetown University (1931), LL.B. (1942); Member of the Bar of the

District of Columbia; Attorney, Civil Division, Department of Justice; Author of State Law
Versus a Federal Common Law of Torts, 7 Vand. L. Rev. 206 (1954) ; Some Aspects of
Contribution and Indemnity in Tort Actions Against the United States, 9 Fed. B.J. 391
(1948); The Federal Tort Claims Act�A Statutory Interpretation, 35 Georgetown L.J.
1 (1946); Tort Claims Against the United States, 30 Georgetown L.J. 462 (1942).
The views expressed in this article are those of the author and do not necessarily reflect

the position of the Department of Justice.
1 60 Stat. 842 (1946) (codified in scattered sections of 28 U.S.C.) [hereinafter referred

to as FTCA] .

2 The term "private individuals" does not exclude suit in tort by states or mumcipalities
and their legal branches. City of Newark v. United States, 254 F.2d 93, 95 (3d Cir. 1958) ;
see South Carolina Highway Dep't v. United States, 78 F. Supp. 594 (E.D.S.C.), aff'd, 171
F.2d 893 (4th Cir. 1948) . In such circumstances the United States may counterclaim regard
less of any state or local claim of sovereign immunity. City of Newark v. United States,
supra.

3 28 U.S.C. � 1346(b) (1958).
4 Hatahley v. United States, 351 U.S. 173, 180 (1956) ; Alaniz v. United States, 257 F.2d

108, 110 (10th Cir. 1958) ; United States v. Gray, 199 F.2d 239, 242 (10th Cir. 1952) ;
Carnes v. United States, 186 F.2d 648, 650 (10th Cir. 1951) ; Duff v. United States, 171
F.2d 846, 847 (4th Cir. 1949) ; Maryland v. United States, 165 F.2d 869, 871 (4th Cir.
1947); see United States v. Wibye, 191 F.2d 181 (9th Cir. 1951).
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with that of any other person under the lex loci delicti. Thus the wrong
alleged in the complaint must state a cause of action under local law,
which also governs available defenses such as contributory negligence
and the like.5 The plaintiff's right to a jury trial is expressly banned
by the statute6 although he may be entitled thereto as against a private
party defendant joined with the United States.7
Fourteen years after the enactment of this law, with approximately

29,000 plus cases having been filed,8 a short review of the outstanding
problems encountered by the Government appears helpful in delineating
the present status of this remedy. Despite this lapse of time, a number
of areas in the administration of the law still remain unsettled. In
Builders Corp. of America v. United States, the Ninth Circuit observed:
In the area of governmental responsibility for the acts of its agents, the law
is in a state of flux. This legislation was heralded as aboUshing the medieval
maxim, 'The King can do no wrong,' with respect to a modem government.
Recently, interpretation has vastly enlarged the sphere of responsibility of

government. In this field, where the substantive law is unsettled, it is advisable
to hold that a complaint should not be held without merit unless it is absolutely
clear that no cause of action could be stated given the actual facts, especially
where a statutory exception is relied upon.9

The case from which the above quotation was taken involved the

applicability of the "interference with contract rights" exception from

liability10 to the claim of plaintiff, a builder of 150 "defense homes" at

5 United States v. Fotopulos, 180 F.2d 631, 636 (9th Cir. 19S0) ; Bushey & Sons v. United

States, 172 F.2d 447 (2d Cir. 1949). Local law also governs the availabUity of the indemnity
remedy. United States v. Acord, 209 F.2d 709, 714 (10th Cir.), cert, denied, 347 U.S. 975

(1954).
6 28 U.S.C. � 2402 (1958).
7 United States v. Yellow Cab Co., 340 U.S. 543, 555-56 (1951) ; Englehardt v. United

States, 69 F. Supp. 451, 454-55 (D. Md. 1947) ; cf. D.C. Transit Sys. v. Slingland, 105

U.S. App. D.C. 264, 266 F.2d 465, cert, denied, 361 U.S. 819 (1959) ; Moon v. Price, 213

F.2d 794 (5th Cir. 1954).
8 The popularity of the statute is attested to by its continuous and increasing use by

litigants in the fifty states and the territories. Following the first year of enactment, cases

have been filed on an average of 2,000 per year. According to the President's Message of

January 14, 1942, more than 2,000 private claim bills were then introduced in each Congress
and a substantial percentage of such claims was for property damage or personal injury.
H.R. Doc. No. 562, 77th Cong., 2d Sess. 2 (1942). For statistics on private claim bills of

the 70th and 76th Congresses, see Gottlieb, Tort Claims Against the United States, 30

Georgetown L.J. 462, 464-65 (1942).
9 259 F.2d 766, 770-71 (1958).
10 28 U.S.C. � 2680(h) (1958).



1961] The Tort Claims Act Revisited 541

the Sierra Army Ordnance Depot near Herlong, California. Plaintiff

claimed that the refusal of the commanding officer at the Ordnance

Depot to require government personnel residing there in temporary hous

ing to vacate and his failure to encourage their moving into the homes

built by plaintiff, in accordance with the directions of the Commanding
General of the Sixth Army, constituted an actionable tort. Despite the

government's defense, sustained below, that the claim was one for

"interference with contractual relations,"11 the Ninth Circuit held that

the gist of the complaint was the refusal of government agents to per
form obligations which the Government had assumed in virtue of con

tracts and commitments of other agencies.12 The court acknowledged
that if the plaintiff's claim were based on alleged willful interference of

government agents with actual rental contracts with civilian and military
personnel, it must fail because of the mentioned exception; but it ex

pressed doubt whether this exception could cover interference with

prospective contract rights.13 The case was remanded to give plaintiff
an opportunity at trial to establish a cause of action under local law.
It appears that the late Judge Fee who presided was over solicitous
in his concern for the rights of the private contractor, and that the
Government's acts, if wrongful, should have been found within the

protection of the "misrepresentation or interference with contract rights"
clause.14 Nonetheless, the case shows that broad areas of the law are

as yet far from being well settled.
The circuit court's allusion in the Builders case to recent interpre

tation vastly expanding the sphere of governmental responsibility un

doubtedly had reference to the Supreme Court's ruling of January 28,
11 148 F. Supp. 482, 484 (N.D. Cal. 1957). The government also urged on appeal that

the claim was barred by the "deceit and misrepresentation'' exception of the act, 28 U.S.C.
1 2680(h) (19S8).

12 259 F.2d at 770.
13 The Third Circuit Court of Appeals, nevertheless, upheld this defense in Dupree v.

United States, 264 F.2d 140, 144, cert, denied, 361 U.S. 823 (1959). The Dupree case

dealt with the claim of a licensed shipmaster who was denied security clearance by
the Coast Guard. In upholding the applicability of the statutory exception, the court cited
with approval the lower court ruling of Builders Corp. of America v. United States and
adhered to its position even after its attention had been called to the Ninth Circuit's reversal
of the Builders case.

14 A plaintiff in an analogous situation planned to construct a family housing project
at Camp Kilmer, New Jersey, which fell through when a decision was made to deactivate
the camp. The court found that no contract, express or implied, existed. Kilmer Village
Corp. v. United States, 139 Ct. CI. 231, 153 F. Supp. 393 (1957).
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1957, in Rayonier, Inc. v. United States15 wherein the United States
was held amenable to suit for the negligence of public firefighters. The
Court had previously held in Dalehite v. United States16 that "if any
thing is doctrinally sanctified in the law of torts it is the immunity of
communities and other public bodies for injuries due to fighting fire."
Thus the Rayonier ruling placed a vast new ambit of responsibility
upon the Government.17 The Court in Rayonier stated in pertinent part:

It may be that it is "novel and unprecedented" to hold the United States
accountable for the negligence of its firefighters, but the very purpose of the
Tort Claims Act was to waive the Government's traditional all-encompassing
immunity from tort actions and to establish novel and unprecedented govern
mental liability.18

The foregoing discussion of the Builders and Rayonier rulings
makes it amply clear that the Government's tort liability under the act

is by no means static and that its ultimate limits are yet to be explored.19
The Court in the Rayonier case made it plain that implied exceptions
from the coverage of the law would not receive hospitable scope: "There
is no justification for this Court to read exemptions into the Act beyond
those provided by Congress. If the Act is to be altered that is a function
for the same body that adopted it."20
The purpose of this article is to discuss those areas of the law in

which the limits of governmental liability have been more or less reason-

is 3S2 U.S. 31S (1957).
16 346 U.S. IS, 44 (19S3).
17 The Forest Service of the Department of Agriculture�apart from the national park

areas administered by the Department of the Interior�now administers more than 150

national forests which cover an area in excess of 180 million acres. Our National Forests,
49 Dep't Agr. Inf. Bull. 3 (1951). See also 1952 Sect'y Agr. Ann. Rep. 18. Nonetheless, the
Court in Rayonier stated that the United States could not be equated with a municipality
which conceivably might be rendered bankrupt if it were subject to liability for the

negligence of its firemen. 352 U.S. at 320.
is 352 U.S. at 319.
19 It is interesting to note that upon remand and trial of the Rayonier case, Judge Boldt

failed to find the Government's negligence a proximate cause of the "spread" of the fire.

166 F. Supp. 373 (W.D. Wash. 1958). However, upon appeal the Ninth Circuit reversed.
284 F.2d 326 (1960). The Government has applied for rehearing because of the divergent
views held by the different panels of the Ninth Circuit. In County Ct. v. United States,

Civil No. 406, S.D.W. Va., March 3, 195S, the court exculpated the Government for a fire

which damaged the courthouse, having found negligence absent on the part of a Navy

caretaker. The Navy was the lessee of one room in the courthouse where Naval Reserve

meetings were periodically held and certain electronic equipment was kept.
20 352 U.S. at 320. (Footnote omitted.)
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ably denned by court decisions, as well as to advert generally to those in

which the law is even now in the process of formulation. Under the

latter heading fall such topics as election of remedies, conflicts of law,
and the statute of limitations. Space limitations, however, preclude all

possibility of treating the specific statutory exceptions to liability.

I

Subrogated Claims

Early in the administration of the FTCA the Government attempted
to construe the statute as one for the benefit of only the original claim
ant, thereby excluding all derivative and subrogated claims. This view,
based in large part upon the absence of express language in the statute

recognizing subrogated claimants, was further re-enforced by the con

tention that the anti-assignment statute21 was designed to prevent
brokerage in, or the transfer of, claims against the Government. Illus
trative of the Government's view are a series of cases in which these
defenses were brought before the courts, in some of which the Govern
ment prevailed while in others its contentions were flatly rejected.22
Although the Anti-Assignment Act was subsequently dismissed as

a defense to subrogated claims, it nevertheless continued to be invoked
in FTCA decisions to bar the suits of assignees in cases of voluntary
assignment.23 All remaining problems touching subrogated claims were

finally disposed of in United States v. Aetna Cas. & Sur. Co.,2i in which
the Supreme Court clearly held that notwithstanding the Anti-Assign
ment Act, an insurance company could bring an action under the FTCA
in its own name against the United States upon a claim to which it had

21 Rev. Stat. � 3477 (187S), as amended, 31 U.S.C. � 203 (19S8).
22 See Old Colony Ins. Co. v. United States, 74 F. Supp. 723 (S.D. Ohio 1947) , rev'd,

168 F.2d 931 (6th Cir. 1948), modifying United States v. Hill, 174 F.2d 61 (6th Cir. 1948)
(Anti-Assignment Act as bar to suit by subrogated insurers) ; Employers' Fire Ins. Co. v.

United States, 167 F.2d 6SS (9th Cir. 1948) (Anti-Assignment Act affecting only voluntary
assignments, not assignments by operation of law) ; United States v. South Carolina State
Highway Dep't, 171 F.2d 893 (4th Cir. 1948) (insurers entitled to sue; lack of necessity
that judgments be for the use and benefit of insured) ; State Farm Mut. Liab. Co. v. United
States, 172 F.2d 737 (1st Cir. 1949) (right of insurer in interest to sue under FTCA as real
party).

23 United States v. Dow, 351 U.S. 17 (1958) (Anti-Assignment Act prohibition against
voluntary assignment of a compensation claim against Government for taking of property) ;
United States v. Shannon, 342 U.S. 288 (1952) (assignment by vendors of land to vendees
of claim against Government for damage to buildings on property) .

24 338 U.S. 366 (1949).



544 The Georgetown Law Journal [Vol. 49 : p. 539

become subrogated by payment to an injured insured. The Court further
held that since the insurer-subrogee was a "real party in interest" under
Rule 17(a) of the Federal Rules of Civil Procedure, the subrogee could
sue in its own name even though it might be subrogated only as to a

part of the claim.25
In line with the Aetna doctrine, a foreign insurance company had been

held to be a proper party plaintiff under the FTCA;26 but notwithstand
ing this favored plaintiff's status of an insurer, it may also become a

defendant vis-a-vis the Government under appropriate circumstances.
In Government Employees Ins. Co. v. Ziarno� it was held that where an

insured government-employee driver of a government car, whether acting
in the scope of his employment or not, negligently injures a third party,
the injured party may elect to sue the individual employee and is not
confined solely to his statutory remedy against the United States. The
court, in construing the insurance policy strictly against the insurer,
held the language of its provisions did not limit the insurer's liability
to those instances in which the employee was acting outside the scope of
his employment.28 In addition to tie insurer's liability under the Ziarno
case, where it was possible to construe the policy provisions to cover

the United States as an insured, the courts generally have not been ad
verse to holding that the United States is an insured and entitled to

protection whenever it satisfies the policy's definition of "insured"
as "any person or organization legally responsible for the use of
an automobile" and in the absence of qualifying language clearly exclud
ing the Government.29

25 In order to protect the Government from subsequent suits by other holders of interest

in the claim, the Court stated that the United States could compel joinder, and the plead
ings could thus be made to reveal and assert the actual interest of the plaintiff and to

indicate the interests of any others in the claim. This empowered the court to add parties
at any stage of the action on motion of the United States. The Court recognized that a

few instances would occur where all parties could not be joined through lack of territorial

jurisdiction over one or more of them and observed that in such cases the United States,
like other tortfeasors, might be required to defend two or more actions on the same tort

and be unable to assert counterclaims and set-offs against the original claimants upon un

related transactions. The decision, nevertheless, seems just. Cf. Note, Developments in the

Law�Res Judicata, 65 Harv. L. Rev. 818, 829 (1952).
26 South Carolina State Highway Dep't v. United States, 78 F. Supp. 594 (E.D.S.C.),

aff'd, 171 F.2d 893 (4th Cir. 1948).
27 273 F.2d 645 (2d Cir. 1960).
28 Id. at 649.
29 Irvin v. United States, 148 F. Supp. 25 (D.SJJ. 1957) ; Rowley v. United States, 140

F. Supp. 295 (D. Utah 1956).
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In like manner, the United States has been held entitled to indemnity
against a third-party defendant insurance carrier which had written

liability insurance covering the premises of the ship's service store at

the United States Merchant Marine Academy. Although recovery was

allowed the injured plaintiff newsboy who fell down the unlighted stair

way of the store on a rainy morning, damages were awarded in behalf
of the United States against the insurer of the premises on the ground
that the United States was an "additional insured under the policy and

so had a direct contract right against Royal [the insurance company]
to enforce the indemnity provided by the policy."30 It has been held that

the subrogated insurer may intervene beyond the two-year limitation

where his subrogor has timely filed suit for the full amount of damages,31
although the point is not generally conceded by the Government.

II

Indemnity and Contribution

One of the problems arising early in the administration of the FTCA

was the right of the Government to recover indemnity from its delin

quent employee where the negligent or wrongful act of the employee
resulted in a judgment against the United States. Although the statute

is silent with respect to the allowance of indemnity, the right of a master

to recover indemnity from his servant under analogous circumstances
has been synonymous with the common law.32 In one of the earlier
cases a district court recognized such a right in the Government and
allowed indemnity in the amount of the damages awarded against it for
the delict of its employee.33 On the other hand, in Gilman v. United
States3* which involved the same issue, the lower court had reached a

contrary result and was affirmed on appeal. Certiorari was granted but
the Supreme Court, notwithstanding the common-law right of a private
employer to indemnity against his employee whose negligence had made
him liable, rejected the Government's argument that the right of indem
nity, though not expressly stated in the FTCA, was to be implied.35
30 Grant v. United States, 271 F.2d 651, 656 (2d Cir. 1959). The court distinguished the

case of United States v. Gilman, 347 U.S. 507 (1954), on the ground that the recovery by
the United States in Grant was by virtue of its status as an insured under the policy.

31 United States v. State Rd. Dep't, 189 F.2d 591, 594-95 (5th Cir. 1951).
32 Restatement, Agency � 401, comment c (1933).
33 Burks v. United States, 116 F. Supp. 337 (S.D. Tex. 1953).
34 206 F.2d 846 (9th Cir. 1953) .

35 347 U.S. 507 (1954).
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The Court, viewing the question as one of policy, observed that Congresshad not yet spoken in this field,36 and the failure of Congress to speak
subsequently has left the indemnity question settled by the Gilman ruling.But despite the denial of indemnity to the Government vis-a-vis its
employee, the courts have awarded indemnity to the United States
in numerous other instances under the FTCA,37 relying in the main
on the basic doctrine of Washington Gas Light Co. v. District of Co
lumbia.38 In like vein, the courts have had little hesitancy in awarding
over indemnity against the United States,39 although it may be noted
that in a number of cases the courts have upheld contractual provisions
relieving the Government from indemnity for its own negligence.40
The question as to whether contribution could be had against the

United States posed a considerable problem during the early days of
the administration of the statute. The Government contended that the
act did not envisage joinder of the United States without its consent
with any other party defendant. This position seemed to be supported
by United States v. Sherwood,41 and indeed a number of lower courts

36 Id. at Sll. The Court also reviewed the legislative history of the statute which pointed
out that the framers of the law contemplated only disciphnary action against the employee
and not indemnity. The Court concluded that in federal fiscal affairs Congress, and not the

Court, should formulate the policy. Id. at 509-13. See United States v. Standard Oil Co.,
332 U.S. 301 (1947); cf. Grant v. United States, 271 F.2d 6S1 (2d Cir. 1959).

37 United States v. Savage Truck Line, Inc., 209 F.2d 442 (4th Cir. 1953), cert, denied,
347 U.S. 952 (1954) ; Guy F. Atkinson Co. v. Merritt, Chapman & Scott Corp., 141 F.

Supp. 833 (N.D. Cal. 1956).
38 161 U.S. 316, 327-28 (1896). The Court held that where the act is merely malum pro

hibitum and not malum in se, the less blameworthy party may recover contribution from
the principal delinquent.

39 Chicago, R.I. & Pac. Ry. v. United States, 220 F.2d 939 (7th Cir. 1955) ; St. Louis-
San Francisco Ry. v. United States, 187 F.2d 925 (5th Cir. 1951) ; Chicago, R.I. & Pac.

Ry. v. United States, 171 F.2d 377 (10th Cir. 1949) ; Slater v. Keleket X-Ray Corp., 172
F. Supp. 715 (D.D.C. 1959), rev'd and remanded, 107 U.S. App. D.C. 138, 275 F.2d 167

(1960); Chicago, R.I. & Pac. Ry. v. United States, 129 F. Supp. 637 (D. Kan. 1955);
cf. United States v. Acord, 209 F.2d 709 (10th Cir.), cert, denied, 347 U.S. 975 (1954) ; Great
No. Ry. v. United States, 187 F. Supp. 690 (D. Mont. 1960). See also Davis, Indemnity Be

tween Negligent Tortfeasors: A Proposed Rationale, 37 Iowa L. Rev. 517, 552-53 (1952).
*o United States v. Starks, 239 F.2d 544 (7th Cir. 1956) ; Schetter v. United States, 136

F. Supp. 931 (W.D. Pa. 1956). See also Note, Effect of Exculpatory Clauses Under the
Federal Tort Claims Act, 10 Vand. L. Rev. 846 (1957). As to the validity of such a pro
vision from a public policy standpoint, see Federal Crop Ins. Corp. v. Merrill, 332 U.S.
380, 385 (1947) ; Muschany v. United States, 324 U.S. 49, 66-67 (1945) ; Keifer & Keifer
v. Reconstruction Fin. Corp., 306 U.S. 381, 396-97 (1939).

41 312 U.S. 584 (1941).
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had arrived independently at the same conclusion.42 However, when
the matter finally came to issue before the Supreme Court in United-
States v. Yellow Cab Co.,43 the Court by a broad construction of the
FTCA held that the United States could be impleaded as a third-party
defendant and was required to answer the claim of a joint tortfeasor for
contribution in the same manner as a private individual. The Court
found that a different result was not required by the non-jury provision44
of the law since the trial court could permit a jury trial as to the private
party defendant, leaving the liability of the Government to be determined

by the court. In propitious circumstances, the trial court could, under Rule
42(g) of the Federal Rules of Civil Procedure, permit a severance and
allow separate trial. The Court thus considered the jury trial problem
as not being insurmountable, a view which Judge Chesnut had earlier
espoused.45
Although indemnity as a matter of equity jurisprudence is recognized

as an integral part of the fundamental law of all jurisdictions, contribu
tion on the other hand to be enforceable must rest on state statute or

decisional law. It may be noted as of 1960 that 23 states have contribu
tion statutes, some of which more closely than others are pat
terned on the Uniform Contribution Among Tortfeasors Act.46 About
9 other states permit contribution by judicial decision although the
basis varies, with some sounding more like indemnity. Some courts

frequently hold that the party seeking indemnity must be less culpable
42! Sappington v. Prencipe, 87 F. Supp. 3S7 (D.D.C. 1948) ; Donovan v. McKenna, 80

F. Supp. 690 (D. Mass. 1948) ; Drummond v. United States, 78 F. Supp. 730 (E.D. Va.
1948); Uarte v. United States, 7 F.R.D. 70S (S.D. Cal. 1948), aff'd, 175 F.2d 110 (9th Cir.
1949); cf. Prechtl v. United States, 84 F. Supp. 889 (W.D.N.Y. 1949). Contra, Bullock v.
United States, 72 F. Supp. 445 (D.N.J. 1947) ; Englehardt v. United States, 69 F. Supp.
451 (D. Md. 1947) ; see Gottlieb, The Federal Tort Claims Act�A Statutory Interpretation,35 Georgetown L.J. 1, 33-36 (1946).

43 340 U.S. 543 (1951).
44 28 U.S.C. � 2402 (1958).
43 Englehardt v. United States, 69 F. Supp. 451, 454-55 (D. Md. 1947). For some

anomalous results, however, see D.C. Transit Sys. v. Slingland, 105 U.S. App D C 264 266F.2d 465, cert, denied, 361 U.S. 819 (1959). In this case which allowed contribution' the

r^nlnf� TraDSit SyStm (?1S'��0) differed from that aSainst the Government
1*10,000). The court adopted a formula whereby the defendants were required to pay that
percentage of the judgment against it which the larger of the two judgments bore to the

oT^OOO TranSlt SySt6m Paying 6�% ^ $9'00� ^ G�Vernment 40%
46 9 U.L.A. 230.
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than the party from whom it is sought.47 In 7 jurisdictions permitting
contribution by statute, New York is typical in requiring as a condition
precedent that there be a joint judgment against the tortfeasors in
volved.48 The other 6 jurisdictions are California, Georgia, New Jersey
North Carolina, Missouri and Michigan.49
The distinction between indemnity and contribution is in substance

one of degree of fault. In United States v. Savage Truck Line, Inc., the
court stated: "Whatever the terminology, the inquiry is always whether
the difference in the gravity of the faults of the participants is so great
as to throw the whole loss upon one. In such event there is contribution
in the extreme form of indemnity."50 This same distinction appears also
in George's Radio, Inc. v. Capital Transit Co. thus:
The difference between indernnity and contribution�in cases between persons
liable for a wrong�is that in the former the law implies an agreement or

obligation and enforces a duty on the primary or principal wrongdoer to respond
for all the damages, whereas in the latter, there is no agreement, express or implied,
but a common burden in which the parties stand in equali juri and which in
equity and good conscience should be equally borne.51

Despite the absence of contribution at common law, with the passage
of time more states seem inclined either to enact the Uniform Law with
modifications or to permit some form of contribution as part of their
decisional law. California52 and New Jersey53 have been among those
states which have more recently followed the statutory pattern. It is
a definite disadvantage to the United States to be sued in a state which
does not permit contribution since its ability to respond in damages54
makes it the choice target of plaintiffs. In fact, the legislative history
of the FTCA reflects congressional concern that the United States might

47 For a treatment of the various state laws and decisions permitting indemnity, see

Gottlieb, Some Aspects of Contribution and Indemnity in Tort Actions Against the United

States, 9 Fed. BJ. 391 (1948).
48 Kurzon v. Union Ry., 172 Misc. 37, 21 N.Y.S.2d 310 (New York City Ct. 1940); see

N.Y. Civ. Prac. Act � 211-a.
49 With respect to Georgia, North Carolina, Missouri, and Michigan, see 11 A.L.R.2d 228,

233-40 (19S0). The California statute, Cal. Civ. Proc. Code �� 87S-80, and the New Jersey
statute, N.J. Stat. Ann. � 2A:53A-2 (19S2), were enacted subsequent to 1950.

so 209 F.2d 442, 447 (4th Cir. 1953), cert, denied, 347 U.S. 952 (1954).
s1 75 U.S. App. D.C. 187, 190, 126 F.2d 219, 222 (1942).
52 Cal. Civ. Proc. Code �� 875-80.
53 N.J. Stat. Ann. � 2A.-53A-2 (1952).
54 See Dickens v. Jackson, 71 F. Supp. 753 (EJDJSLY. 1947). The court remarked that

there was little doubt of the ability of the United States to meet any judgment against it
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be held liable for more than its just share of the damages where other
culpable defendants were involved. Earlier bills contained a section
which would have made the Government liable only for its pro rata
share of the damages, i.e., in proportion to the total number of joint
tortfeasors involved,55 but this provision was dropped by the House
Committee on the Judiciary. In explaining the deletion, the Committee
simply stated that in cases involving joint tortfeasors, the rights and
liabilities of the United States should be determined by local law.56
However, in those jurisdictions where contribution is not allowed, the
situation is not entirely disadvantageous to the Government. Since the
entry of a joint judgment against the Government and a solvent de
fendant will limit plaintiff's counsel to a maximum attorney's fee of
twenty percent of the face amount of the judgment,57 there is a cor

respondingly greater temptation to pursue the other defendant where no

such fee limitation will prevail.
A more serious problem arises in the application of the statute of

limitations to cases of contribution or indemnity. In spite of the
two-year limitation found in the act,58 the question has appeared whether
the Government could be sued for contribution or indemnity, either
initially or through joinder in a pending suit, after the period of limita
tions had run. The first decision in this field in which the holding was ad
verse to the Government was Chicago, R.I. & Pac. Ry. v. United States,59
an action for indemnity against the United States. The Government's
postal employee had thrown a mail pouch from the postal car of a train,
hitting plaintiff's employee who was standing on a station platform
inspecting the wheels of the plaintiff's train. The railroad settled with
the plaintiff for his damages and then sought recovery against the United
States for indemnity in like amount. The court allowed the recoverynotwithstanding the statute of limitations defense, holding that the
claim accrued as of the date of payment by the railroad and not from the
date of injury.60

55 For the legislative history of this provision, see Gottlieb, Some Aspects of Contributionand Indemmty m Tort Actions Against the United States, 9 Fed. B.J. 391, 393 n 14 (1948)56 H.R. Rep. No. 224S, 77th Cong., 2d Sess. 12 (1942)57 28 U.S.C. � 2678 (19S8).
58 28 U.S.C. � 2401(b) (1958).
59 220 F.2d 939 (7th Cir. 1955).

^The Restatement of Restitution treats of the time at which the right to indemnity
A person who, in whole or in part, has discharged a duty owed by him but which
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^

Despite the Government's contention61 that the two-year statute of
limitations should apply, particularly since Congress had extended
the one-year period to two,62 the court proved especially solicitous
for the position of the indemnitee whose claim might arise after
the two-year period, a strict construction of which might bar his
claim before it could actually be made. This situation might easily
occur in suits under the Federal Employers' Liability Act63 since the
period of limitations in such cases is three years and could result in
joinder of the United States for indemnity as late as five or six years
from the date of the original tort.64 It is, however, prerequisite to both
contribution and indemnity that liability exist between the plaintiff and
each of the defendant tortfeasors.65 Illustrative of this principle is
Drumgoole v. Virginia Elec. & Power Co.,66 a suit by enlisted members
of the Army Reserve against the Power Company for injuries sustained
owing to its negligence while they were on active training duty and
performing military services. When the Power Company filed a third-

party complaint against the United States seeking contribution or

indemnity, the government moved for dismissal for lack of a common

liability among all defendants; specifically it alleged its immunity from
suit by servicemen for injuries incident to their service.67 The court in

sustaining the government's motion declared:
This principle is fatal to the defendant here. Virginia, while permitting con

tribution between co-tortfeasors, withholds it as against a joint offender who
cannot in law be forced to answer to the plaintiff for his negligence. . . . Indem

nity, likewise, in the same circumstances would be withheld. A priori, as the

as between himself and another, should have been discharged by that other, is there

upon entitled to indemnity if the time for performance has arrived. If he discharged
the duty before the time for performance, his right to indemnity arises at the time for

performance.
Restatement, Restitution � 77 (1936).

61 Brief for Appellant, p. 25.
�2 28 U.S.C. � 2401(b) (1958).
63 35 Stat. 65 (1908), 45 U.S.C. � 51 (1958).
6* Sabat v. Pennsylvania R.R., 157 F. Supp. 325 (E.D.N.Y. 1958). In Sabat, a railroad

employee sustained injury on July 20, 1952, and sued the railroad on November 10, 1954.

While the action was pending the United States was joined as third-party defendant for

indemnity on July 19, 1957, or five years after the date of injury. The court denied the

government's motion to dismiss, relying on the Chicago, R.I. & Pac. Ry. case. See Schwartz
& Jacoby, Government Litigation: Cases and Notes 328 (1960).

65 Annot., 141 A.L.R. 1207, 1208 (1942).
66 170 F. Supp. 824 (E.D. Va. 1959).
67 The government's motion was based on Feres v. United States, 340 U.S. 135 (1950).
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claimed contribution and indemnity must depend for success upon the alleged
negligence of the Government towards the plaintiffs, and that is a negligence
which is not actionable, the claim must fail.68

This same requirement of a common liability of all defendants to the

plaintiff was applied in Lamb v. United States69 and resulted in a dismis

sal of the Government's claim for indemnity against the University of

Arizona Board of Regents. In this case the plaintiff sought recovery for

damage to his property owing to the escape of fire from government
land through the joint fault of forest service and university personnel.
In denying the Government's right to indemnity, the court observed
that since the plaintiff could not sue the state, there could be no right
of contribution or indemnity on behalf of the United States against the
third-party defendant state university.
In Slater v. Keleket X-Ray Corp.� the government's contention as

to the bar of the two-year statute of limitations in suits against it for
contribution or idemnity was sustained by district court Judge Holtzoff
in a well-reasoned opinion. That case followed the well-established

principle of requiring a common liability between the parties-defendant,
the court stating that the right of contribution or indemnity arises in
the District of Columbia only against a joint tortfeasor who is directly
liable to the injured party; if the former may not be required to pay
damages to the latter, he is under no duty to pay contribution to the
other defendant.
The decision reflects this author's view that the passage of two years

did not merely constitute a bar to the remedy, but actually destroyed
the right upon which it was predicated. Nevertheless, the court of

appeals in this case, Keleket X-Ray Corp. v. United States,71 reversed
the lower court and followed the Seventh Circuit's holding in Chicago,
R.I. & Pac. Ry. v. United States,72 that a right to indemnity does not
"accrue" under the FTCA until the party claiming indemnity has paid
the injured person. The court stated that Keleket's claim for contribu
tion did not accrue before it had been sued by Slater, and since this

68 170 F. Supp. at 825-26.
69 Civil No. 563, D. Ariz., May 11, 1959.
70 1 72 F. Supp. 715 (D.D.C. 1959). In this suit the plaintiff sustained personal injuries

while undergoing an X-ray examination in a government hospital. Two years and four
days later the plaintiff entertained this action against Keleket and the United States.
Keleket's answer included a cross-claim against the Government for contribution.

71 107 U.S. App. D.C. 138, 275 F.2d 167 (1960).
72 220 F.2d 939 (7th Cir. 1955).
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contingency did not occur two years before Keleket's claim was filed,
his claim was held not to be barred by the two-year statute of limita
tions. The court of appeals did not apply to the facts of this case any
independent reasoning aliunde that found in Chicago, R.I. & Pac. Ry�
The Chicago, R.I. & Pac. Ry. and Keleket cases were both fol

lowed in Globig v. Greene & Gust Co.� Plaintiff claimed injury while
working at the Badger Ordinance Plant in Wisconsin on August 28,
1953, but filed his complaint only on July 24, 1959. A third-party com

plaint against the United States was filed April 21, 1960, well after
two years from the date of the tort. In rejecting the government's motion
to dismiss the third-party complaint, the court held that the defendant,
Burton Plumbing Heating, had no claim against the United States
within two years from the tort, that its claim did not accrue until it
had paid more than its share of damages, and that under federal prac
tice the only reason for permitting the government to be joined before
trial for purposes of contribution was to avoid circuity of action. The
court reasoned that "the right of contribution comes into being at the
time of the concurring negligence but remains inchoate, unascertainable,
and contingent until one tortfeasor pays more than his proportionate
share of common liability."75 The court went on to say that a private
person would be liable to a third-party defendant for such damage, loss
and contribution in accordance with state law, and that under the FTCA
the Government is to be liable in the same manner and to the same

extent as a private individual under such circumstances.76
It is thus apparent that both the Seventh Circuit and the District of

Columbia have ignored the statute of limitations in cases involving
contribution and indemnity against the United States.77 The Govern-

73 The court did, however, distinguish Yellow Cab Co. v. Dreslin, 86 U.S. App. D.C.

327, 181 F.2d 626 (1950), a case analogous in principle to Drumgoole v. Virginia Elec. &

Power Co., 170 F. Supp. 824 (E.D. Va. 1959). In the Dreslin case plaintiff could not have

sued the person from whom contribution was sought because that person was plaintiff's
husband and immune from suit by his wife in the District of Columbia.

74 184 F. Supp. 530 (E.D. Wis. 1960).
75 Id. at 533.
76 Id. at 534. It is thus apparent that much violence may be done to the two-year

statute of limitations.
77 This same position has been taken in Bergeron v. New York, N.H. & H.R.R., Civil

No. 2357, D.R.I., Apr. 24, 1959. The court relying upon 3 Moore, Federal Practice � 14.09

(2d ed. 1953), stated:
[T]he statute will not commence to run against the defendant (third party plaintiff)
and in favor of the third party defendant until judgment has been entered against the
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ment, however, has not seen fit to seek certiorari in the absence of any
conflicting circuit court ruling to date.78

Ill

Scope of Employment�Change of Station

One of the earlier controverted fields under the FTCA was whether
the application of state or federal law should determine scope of em

ployment. A number of earlier court rulings applied federal law,79 a

rule certainly not without logical foundation.80 Nevertheless, the issue
was finally resolved by the Supreme Court in Williams v. United States81
where upon remand the court applied the local law of California.82 The
Williams case, which involved the tort of an Army corporal, shows how
the Court equated "the line of duty" concept for military personnel
with that of "scope of employment" for private individuals. These two

terms have been made synonymous by the FTCA83 in so far as the acts
of such government personnel may furnish a basis for suit in tort against
the sovereign.84
Perhaps no other phase of the FTCA more strongly emphasizes the

local law of liability-creating conduct than does that involving the

change of duty station of both military and civilian personnel. Conduct
similar in all respects appears to be the basis of liability under the
law of some states, whereas it would not engender such liability under
the law of other jurisdictions. Illustrative of the problem is the discus
sion of the following cases.

defendant, or the defendant has paid the judgment. Thus, a defendant may implead a

third party to enforce against him a right of contribution, even though the statute may
have run on any claim by plaintiff directly against the third party.
78 The Government as a last resort may have recourse to statutory amendment in order

to require actions for contribution or indemnity to be commenced within two years after
the cause of action accrues to the injured party. Rhode Island has such a provision. See
D'Orofrio Constr. Co. v. Recon Co., 2SS F.2d 904 (1st Cir. 1958).

79 United States v. Lushbough, 200 F.2d 717 (8th Cir. 1952) ; United States v. Sharpe,
189 F.2d 239, 241 (4th Cir. 1951) ; United States v. Eleazer, 177 F.2d 914, 916 (4th Cir.
1949), cert, denied, 339 U.S. 903 (1950).

80 Feres v. United States, 340 U.S. 135 (1950). The Court noted that "the relationship
between the Government and members of its armed forces is 'distinctively federal in
character' . . . ." Id. at 143.

81 358 U.S. 857 (1955).
82 248 F.2d 492 (9th Cir. 1957).
83 2 8 U.S.C. � 2671 (1958).
84 See Murphey v. United States, 79 F. Supp. 925 (N.D. Cal. 1948) .
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In United States v. Eleazer85 the tortfeasor, a Marine Corps Officer

was driving his own automobile on a trip home while on deferred leave!
While stationed at Cherry Point Marine Base in North Carolina, he
received an order on August 15, 1946, to report at Corpus Christi,
Texas, but authorizing him to delay in reporting until September 1,
1946, such delay to count as leave. The order recited that the travel
prescribed was necessary in the public service. He left Cherry Point
on August 20, driving his own car and accompanied by his sister who
had been visiting him. His plans were to drive with his sister to Raleigh,
North Carolina, and then go to his home in Atlanta, Georgia, whence
after a brief stay he would proceed to Corpus Christi in time to report
for duty on September 1. Shortly after leaving Cherry Point, he collided
with a car driven by the plaintiff, inflicting the injuries for which judg'
ment was rendered below. At the time of the collision the defendant's
officer was driving on the route he would have had to follow in proceed
ing from Cherry Point to Corpus Christi. He was thus entitled under
his travel orders to reimbursement for mileage at a fixed rate, regardless
of the means of transportation chosen. There was also no question that
Lieutenant Talley, the officer involved, was on the way home for the

enjoyment of his deferred leave and that the Government had nothing
to do with the selection of his own automobile as the means of trans

portation and exercised no control over the manner of its operation.
The Fourth Circuit Court of Appeals in reversing the lower court's

judgment in favor of the plaintiff held that it was perfectly clear that
in driving his own automobile on deferred leave, Talley was acting, not
within the scope of his office or employment as a lieutenant in the Marine

Corps, but for his own use and benefit and subject to the control of no
one but himself. The court noted that he, and not the Government,
selected the means of transportation and that no government officer
had any right to exercise control over his operation of the vehicle. It held
that when Talley elected to drive his own car instead of availing himself
of commercial transportation, he was acting in furtherance of his own

purposes, not those of the Government; his action in driving the car

could not reasonably be said to have been taken within the scope
of his office or employment. Further elucidating, the court conditioned a

master's liability for the negligent act of his servant on a finding of

two facts: (1) that the latter be conducting the master's affairs, and

(2) that the master have the right of direction and control with respect
85 177 F.2d 914 (4th Cir. 1949), cert, denied, 339 U.S. 903 (1950).
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thereto. The respondeat superior doctrine, it was stated, was applicable
only when the master-servant relationship is shown to have existed be
tween the wrongdoer and the person sought to be charged at the time
of and in respect to the very transaction out of which the injury arose.86
Following the Eleazer decision, the Fourth Circuit Court of Appeals

in United States v. Sharpe87 reversed the District Court for the Eastern
District of South Carolina by holding Army Sergeant Ernest Thompson
as not acting within the scope of his employment at the time of the tort

out of which the suit arose. Sergeant Thompson was a member of a

paratroop company which had been stationed at Fort Bragg, North
Carolina, and which in September 1948 had been ordered to move to

Eglin Field, Florida, a distance of 750 miles. The movement was

accomplished by truck convoy and by air transport. However, Sergeant
Thompson and a few others who owned automobiles obtained permission
to drive to Eglin Field, traveling at their own expense and responsibility,
without allowance of mileage and under passes which imposed no duty
upon them except to report at Eglin Field by midnight on September
10. Thompson was driving his own car and was subject to no orders
with respect thereto. He had been briefed with general information as to
the best available route to take but was under no duty to follow it as

long as he reported to Eglin Field before his pass expired. While oper
ating his car under these circumstances, he was involved in the collision
out of which this suit arose, and again the circuit court held it to be
perfectly clear from the evidence that Thompson was not acting within
the scope of his office or employment as a sergeant in the Army, but for
his own use and benefit and subject to the control of no one but himself.
The court held that the fact that he was traveling to Eglin Field where
it was his duty to report at a certain time did not impose liability on
the Government because he had assumed to get there on his own and
because the operation of the automobile was undertaken on that re

sponsibility, not as an activity of the Government. In adverting to the
governing law of South Carolina, the court found no case which could
be construed as imposing liability on the master for the negligence of the
servant in the operation of a car for the servant's purpose.88
The emphasis placed by the Fourth Circuit Court of Appeals on
86 Id. at 918.
87 189 F.2d 239 (1951).
88 Insofar as the Sharpe decision purports to apply federal law to the scope of employment issue instead of local law, 189 F.2d at 241, it is contrary to the Williams case, 350 US�57 (1955).
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direction and control of the automobile by the master as a vital condition
to bringing the operator within the scope of his office or employment
is well illustrated in Paly v. United States.89 In this case David Stephan
an enlisted member of the Navy, was driving his privately owned car

on the way to attend the funeral of a deceased serviceman under orders
which directed him to travel at his own expense, subject to reimburse
ment. The orders, however, did not direct him to use his own auto
mobile but merely to attend the funeral as a navy escort. He was unable
to proceed with the funeral cortege because the mortician had left with
the body before the serviceman received his orders. Accordingly,
Stephan proceeded in his own car from the Patuxent River base in
Maryland toward Baltimore when the collision occurred on Route 301
about five miles south of Upper Marlborough in Prince George's County.
In giving judgment for the Government, the district court concluded
that an employee is not acting within the scope of his employment unless
at the time and place of the tort the principal or master has the right
to control the servant's actions.90 The court of appeals affirmed the
lower court, adopting the opinion of Judge Chesnut as its own and

stating that it was in accord with its rulings in the Eleazer and Sharpe
cases.

The Tenth Circuit Court of Appeals ruled on a slightly variant aspect
of the same problem in Leonard v. United States.91 Sergeant Frederick
S. Williams of the Air Force then assigned to duty with the AFROTC
Detachment at the University of Wyoming in Laramie, on the day of
the collision out of which this suit arose, made a trip to the Warren Air
Force Base for a physical examination in connection with his application
to be an air observer. Williams was not ordered to apply for this train

ing, but he did so "on his own," having in mind the ultimate personal
reward of being commissioned as an officer in the Air Force. Permission
at times had been given enlisted personnel, including Williams, to use an

Air Force vehicle to go to the Warren Base near Cheyenne for supplies
and PX items. On the day of the accident, Williams left Laramie in a

government-owned vehicle assigned to the detachment of which he was

a member; he had the consent of his commanding officer to go to Chey
enne as well as to drive the vehicle in question. Before leaving, Williams

89 221 F.2d 958 (4th Cir. 1955).
90 125 F. Supp. 798, 804 (D. Md. 1954).
91 235 F.2d 330 (1956), cert, granted, 352 U.S. 996 (1957). However, this case did not:

proceed to argument since it was settled shortly after certiorari had been granted.
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had agreed with a fellow enlistee that while in Cheyenne he would pick
up an insurance policy for him, a favor which entailed a number of trips
from the base to Cheyenne before the policy was ready for delivery. He

also visited the PX for the purchase of some articles of personal use,
finally leaving for his home station at Laramie between 4:30 and 5

o'clock in the afternoon. The collision occurred on his return trip
about 5:45 p.m. at a point between 35 and 40 miles west of Cheyenne.
The court in ruling on this set of facts had the advantage of the earlier
decision in the Williams case and correctly stated that scope of employ
ment was to be governed by the settled law relative to the doctrine of

respondeat superior of the jurisdiction in which the negligent acts

occurred. The court then turned to Wyoming law whence it concluded
that a principal is not liable for the negligent acts of his agent when
the agent is (1) in furtherance of his personal business or (2) on a

mission of his own. Sergeant Williams was placed in this latter category
since his duties as a noncommissioned officer in the AFROTC Detach
ment were administrative and of a training nature. Any additional activ
ities by Williams which might fall within the scope of his employment
would have to be performed as specific duties following an order from
his commanding officer, and the record in this case was found devoid of
any such order requiring Williams to purchase goods at the PX or to

pick up the auto collision-liability policy for his fellow enlisted man.

The evidence was uncontradicted that any steps taken by Williams
concerning Air Observer training were entirely voluntary on his part
and undertaken for his own personal convenience and advancement in
the military. In other words, he was "on his own" and not about the.
business of his master.
A determination under local law of scope of employment was also

dispositive of Jozwiak v. United States.92 This case involved a collision
in Ohio between plaintiff's car and the private car of an Interior De
partment Fish and Wildlife Service employee, who was enroute with
his family from Fort Worth, Texas, to Washington, D.C, pursuant to
transfer of his official station. The government employee, Lawrence M.
Sowers, and his family left Forth Worth in Sowers' car on July 11, 1949;
his Letter of Travel Instructions stated that at the conclusion of his
trip, about July 18, 1949, he should report to the Chief of the Branch
of Game Fish and Hatcheries in Washington. He was allowed six
dollars per diem in lieu of subsistence and the Letter of Travel provided

92 123 F. Supp. 65 (S.D. Ohio 1954).
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that travel "may be performed by privately owned auto if desired, with
reimbursement at a rate not to exceed $.07 per mile. Since the advantage
to the Government covering such use has not been determined in advance
by the Director, a showing of such advantage must accompany the claim
for reimbursement."
From the available facts in evidence the court found the accident

to have been due to the negligence of Mr. Sowers, but it arrived at the
further conclusion that he was not acting at the time within the scope
of his employment so as to fix liability upon the United States. Since
Sowers chose to drive his own car instead of using commercial trans
portation, he was considered to be acting in the furtherance of his own

purposes and not those of the Government; his action in so doing could
not reasonably be said to be within the scope of his employment. Power
to control was stressed as an essential element in the master-servant

relationship which must exist with respect to the transaction out of
which the injury arose. The court quoted with approval language from
the Eleazer case, placing emphasis on (1) the fact that in Eleazer the
Marine Corps officer in driving his own car had been acting for his
own benefit and in pursuit of his own purposes, and (2) the neces

sity that the master have the right of control in the conduct of his
own affairs, the latter to ensure that they are so conducted as not to

injure others.93 The Jozwiak court found that these principles were in
accord with the law of Ohio but that the facts failed to meet the stated

test; Sowers' method of travel had not been dictated by defendant
United States nor was he under government control because the defend
ant had not told him how or when to go, even though it reimbursed him
for the expense of moving his family and furniture and paid him a per
diem allowance.
Chapin v. United States94 represents one of the latest rulings reject

ing scope of employment in a military change-of-station case. Private
Herman H. Frehe on April 4, 1956, was enroute from Norton Air Force
Base in California to Fort Hood, Texas, traveling in his own auto, under
competent orders transferring him to Fort Hood on a permanent change
of station. While still in California he became involved in an automobile
accident with a car driven by appellant Sydlik in which appellant Chapin
was a passenger. Frehe's orders directed him to proceed on or about

April 4, 1956; authorized travel by private auto, stating that such "travel

�3 Id. at 69.
�* 258 F.2d 465 (9th Cir. 1958), cert, denied, 359 U.S. 924 (1959).
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directed is necessary in the military service"; provided for four days'
delay enroute; and directed him to report for duty at Fort Hood on

April 12, 1956.

On the above facts the district court granted summary judgment in
favor of the United States. The Ninth Circuit, in affirming, noted that

under the facts stipulated there was no room to draw inferences and that

under the controlling California law of respondeat superior, an employer
was not liable for the negligent acts of an employee during the period
of travel from his former place of employment, at which his duties had

terminated, to a new place of employment at which his duties had not

yet begun. This conclusion was based on McVicar v. Union Oil Co.,95
which developed the theory that an employer had no right to direct or

control the employee as to time, route or mode of transportation so

long as the employee arrived at his new station at the designated time
to report for work. The employee could have driven a car with faulty
brakes or without brakes and his employer had no right to interfere.
If instructions were given, they would not have to be obeyed. The
McVicar opinion cites the Sharpe case for the proposition that a soldier,
while traveling by self-selected means with competent orders concerned

only with the ultimate reporting date, is not acting within the scope of
his employment in the sense required for the application of the
respondeat superior doctrine.96
The court in Chapin then concluded that just as the act of travel by

the employee was one not subject to the employer's control as a part of
the duties the employee was hired to perform, the act of a soldier's travel
on a permanent change of station is not a part of the duties for which
he is engaged; rather it is conduct, the control of which is beyond the
terms of the employment relationship. The court observed, as in
Jozwiak, that California law also recognized a clear distinction between
acts done within the scope of employment and acts done merely during
the employment. It noted that the duties of Private Frehe were to be
performed at his post and that the travel took place "during his em

ployment" but not within the scope of his employment.97
The non-military case of Jasinski v. United States98 involved a motor

collision injuring the plaintiff. Defendant's car was operated by one

95 138 Cal. App. 2d 370, 292 P.2d 48 (Dist. Ct. App. 1956).
96 Id. at 374, 292 P.2d at 51.
97 258 F.2d at 468.
98 Civil No. 16510, W.D. Pa., March 20, 1959.
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Clawson, a temporary Christmas employee of the Post Office Depart
ment, who started to work at the new Kensington Post Office at 5 a.m.
on the morning of the accident and at 7 a.m. was directed to go to an

other post-office substation to assist in sorting the mail. He could use

any means of travel to get there and had fifteen minutes' travel time.
For his own convenience, he used his own automobile but with the
knowledge of the supervisor, Smith. It was no more than a ten-minute
walk. On some occasions, however, the employees were transported in
post-office trucks which happened to be going in the same direction. The
court in its original memorandum awarded judgment to the plaintiff,
but upon reconsideration of Pennsylvania law, reversed and ruled in
favor of defendant. The court held that the test of "vital importance"
or "reasonable necessity" had not been met by the employee since it was
clear that he had used his automobile only for his own convenience.

The court stated that its judgment in the first instance in favor of
the plaintiff was influenced by some of the western decisions dealing with

change of official station, such as United States v. Kennedy" and PurceU
v. United States,100 but that it was now clear that the law of Pennsyl
vania was contrary to those decisions; that Clawson's use of his own

car was not of vital importance nor reasonably necessary in furthering
the business of tbe Government. Accordingly, the court on March 20,
1959, vacated and set aside the previous judgment for the plaintiff and
granted a new trial.

Indicative of the conflict within the Fourth Circuit over scope of em

ployment is Cooner v. United States,101 an action brought to recover for

personal injuries and deaths sustained in an accident in New York on

July 15, 1957, between an automobile operated by one of the minor

plaintiffs and another privately owned and operated by a major of the
United States Army, traveling toward a new permanent duty station.

The officer had been stationed at Fort Leavenworth, Kansas, but on

March 15, 1957, received orders changing his permanent duty assign
ment to Ottawa, Canada. However, his orders provided that he should
first go to Washington, D.C, for approximately three days of temporary
duty at the Pentagon; that he was to have six days' delay enroute be

tween Kansas and Washington; that upon completion of the temporary

duty at Washington, he was to proceed to his assigned station in Canada

99 230 F.2d 674 (9th Cir. 1956).
100 130 F. Supp. 882 (N.D. Cal. 1955).
id Civil No. 6478, E.D.S.C., March 5, 1959.
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and report for duty there not later than July 15, 1957. Subsequently
these orders were amended so that the major could have sixteen days'
delay enroute, or leave, prior to arrival at Washington, and the orders
were also amended to provide that his wife and children were authorized
concurrent transportation. The orders did not specify the mode of
travel. On March 2, 1959, the court allowed a motion for summary
judgment filed by the United States on the authority of United States v.

Eleazer102 United States v. Sharpe,103 and United States v. Paly.10A
However, the circuit court reversed.105

The foregoing cases, involving the laws of North Carolina, South

Carolina, Maryland, Wyoming, Ohio, California, Pennsylvania and New

York, all presented fact situations which under the law of those states

placed the government employee outside of the scope of his employment
and acting in his own behalf rather than on the business of his employer.
In all of these cases two main factors are stressed: (1) whether the

employee was about the business of the master, and (2) whether the
master retained direction and control of the activities of the employee.
Also emphasized and incident to the determination of item (1) was

whether the mode of travel was for the benefit and convenience of the
employee or employer.
There now follows a discussion of closely parallel fact situations in

which the lower federal courts have applied the law of other states to
reach the opposite result, namely, coverage of the government employee
by the state scope of employment and respondeat superior rules.
In United States v. Kennedy,100 Army Sergeant Richard Mayer of

Fort Lewis, Washington, was reassigned in January 1954 to the Army
Language School at Monterey, California, to equip himself for Army
service in the Chinese language. He was not required to report to the
school until January 28, 1954, and was authorized to take ten days'
leave in Seattle, about 47 miles north of Fort Lewis, this leave to be
followed by four days' travel time to the school, some 1,000 miles south.
The sergeant's orders gave him the option of traveling by common
carrier selected by the Transportation Corps, or of securing his own

means of travel including the use of a private vehicle if he so desired.

102 177 F.2d 914 (4th Cir. 1949).
103 189 F.2d 239 (4th Cir. 1951).
Wi 221 F.2d 958 (4th Cir. 1955).
105 276 F.2d 220 (4th Cir. 1960) .

106 230 F.2d 674 (9th Cir. 1956).
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In the latter instance he was to be given the standard authorized rate
for travel between Fort Lewis and Monterey, but no allowance was to
be made for travel between Fort Lewis and Seattle. Mayer used his
1951 Ford and was paid the regulation amount for its use as well as
his soldier's wage during his vacation period. Prior to the expiration of
his leave and five days before he was due to report at Monterey, Ser
geant Mayer was involved in an auto collision in which the appellee
was injured owing to Mayer's negligence. The incident occurred between
Seattle and Fort Lewis while Mayer was proceeding toward Monterey as

ordered.

The court described this situation as one in which the soldier-employee
was both acting pursuant to his employer's direction and personally
enjoying his vacation. In applying the Washington law on scope of

employment, the court held that where the employee is combining his
own business with that of his master, or attending to both at sub
stantially the same time, no inquiry would be necessary as to which
business the servant was actually engaged in when a third person was

injured, but that the master would be held responsible unless it clearly
appeared the servant could not have been directly or indirectly serving
his master. Important to note in this case is that the Government
admitted that Sergeant Mayer at the time of the collision was acting
within the scope of his employment.107 But for such an admission the
court would have been obliged to distinguish cited Washington cases

holding an employer not liable for the acts of an employee living in the

vicinity of his place of employment and going there to and from his
home. Thus, the Kennedy case turned upon defendant's admission of
the very point in issue and hence may not be relied upon in similar

change-of-station cases as authority for a scope of employment holding.
In Marquardt v. United States,108 the issue was submitted to the court

on stipulated facts which disclosed that a Corps of Engineers employee,
Strohecker, was required to travel from time to time to various Army
installations in the Los Angeles district including Southern California,
Arizona and part of Nevada and that official travel by this employee
occurred on an average of six times per year for periods ranging from
one day to a month, Strohecker returning to the Los Angeles office upon
the completion of each such temporary assignment. In January 1951

107 Such an admission was relied upon in Chapin v. United States, 258 F.2d 465, 468

n.7 (9th Cir. 1958), cert, denied, 359 U.S. 924 (1959), as a basis for distinction.
ios 115 F. Supp. 160 (S.D. Cal. 1953).
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be obtained permission to take several days' annual leave to attend his

son's graduation from college at Glendale, Arizona, a suburb of Phoenix.

Shortly thereafter it became necessary to send Strohecker to Fort

Huachuca, Arizona, for thirty days to work on a "rush" military project.
To avoid cancelling Strohecker's leave plans and at the same time have
him on the job at Fort Huachuca one day earlier, he was authorized to

travel by his own automobile from Los Angeles to the fort and return

to Los Angeles by train. The motor routes to Glendale and to Fort
Huachuca coincide; thus, while traveling on his own business to Glen

dale, Strohecker was at the same time furthering his employer's interest.
He was paid per diem and traveling expenses equal to the cost of travel

by train, an allowance which is authorized only if the employee is

engaged in official business. Strohecker was to report for duty at the
fort on February 1, 1951, and therefore left Los Angeles for Arizona
on the evening of January 29, driving his own car. January 30 and 31
were to have been charged against annual leave. The collision out of
which this action arose occurred in Arizona on January 30, 1951, at a

point on the highway approximately 150 miles from Glendale.
In fixing liability upon the United States, the court held that at the

time involved Strohecker was necessarily acting within the scope of his

employment; that where, as in the Kennedy case, the servant combined
his own business with that of his master, no fine distinction would be
drawn as to which interest was being served when the third person was

injured unless it clearly appeared that the servant could not directly
or indirectly have been serving his master.109 The court considered
significant in reaching its conclusion that Strohecker was authorized to
use his own car, that he was paid a per diem for traveling expenses and
that the trip to Glendale was a part of the overall trip to Fort Huachuca,
which was for the benefit of the Government. The fact that the injury
occurred in the initial part of the trip, which incidentally suited the
personal convenience of the servant, did not preclude recovery since
Strohecker was then considered to be also within the scope of his em

ployment.110 It must be noted that the present case is not one of
permanent change of station and is, therefore, unlike the Chapin case

109 In the absence of local law in point, the Arizona court looked to California law as
expressed in Ryan v. Farrell, 208 Cal. App. 200, 280 Pac. 94S (Sup. Ct. 1929).
110 The result in the Marquardt case is not inconsistent with Chapin since in the latter

case the Ninth Circuit stated that each case must be determined on its own peculiar facts
and circumstances. 2S8 F.2d at 467.
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in which the employee's duties in his original station had been terminated
and his new duties had not yet commenced. Here, Strohecker's duties
were continuous and operative at the time of collision.111
As compared to the Chapin decision and in the light of that case, the

holding of the Fifth Circuit Court of Appeals in Hinson v. United
States112 appears to be one of doubtful validity, at least from the stand
point of rationale. The Hinson case did not involve a permanent change
of duty station, but rather an Army captain's trip to his initial station.113
Captain Westcott, a doctor, was ordered to active duty on September 28,
1956, with pay and allowances to commence as of that date, and directed
to proceed from his home in Virginia to Fort Sam Houston, Texas, and
to report not later than October 8, 1956. Westcott 's orders specified
that the travel directed "is necessary in the military service," and travel

by privately owned car was authorized.

A collision occurred in Georgia on October 2, 1956, while Captain
Westcott was proceeding under orders to Fort Sam Houston. The Dis
trict Court for the Middle District of Georgia held that the captain was

not acting witbin the scope of his office or employment on the basis of
the Georgia "going to and coming from work" cases which lay down
as a general rule that one so engaged is not acting within the scope of
his employment.114 The court of appeals, through Judge John R. Brown,
nevertheless reversed, stating that the question involved was whether

Captain Westcott in traveling to his duty post was "going to work" or

whether he was then already "at work." Despite the government's con

tention that the captain's mode of travel was indifferent to it, that the
use of his private car was for the captain's own convenience, and that
it exercised no direction or control over the captain's vehicle, the court

ruled he was acting within the scope of his employment. Appellant
urged that under Georgia law ownership of the car was immaterial when

operated by an employee within the scope of his employment. The

m If the collision had occurred while Strohecker was at Glendale before starting back to

Fort Huachuca, it is entirely probable that a different result would have obtained.
"2 257 F.2d 178 (5th Cir. 1958).
113 Nevertheless, Army Regulation 35-3035 defined permanent change of station to in

clude the change from home or place from which ordered to active duty to first duty
station upon "(a) appointment" and "(b) call to active duty." Thus, this difference in

result appears to be one without a distinction.
H4 E.g., Lewis v. Miller Peanut Co., 77 Ga. App. 380, 49 S.E.2d 221 (1948) ; Stenger v.

Mitchell, 70 Ga. App. 563, 28 S.E.2d 885 (1944) ; Elrod v. Anchor Duck Mills, 50 Ga. App.
531, 179 S.E. 188 (1934).
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court necessarily held, on the basis of the facts set out herein, that Cap
tain Westcott when he proceeded to travel to his post was already "at
work." It found that in so traveling Captain Westcott was performing
a specific duty assigned to him, that is, the execution of the order to

proceed. It regarded as material the fact that the Army bore the ex

penses which were "necessary in the military service" and expressly
authorized the use of the captain's private car.115 Since there were no

state cases in point on change of duty station, as was true in the Chapin
case, the court in Hinson necessarily postulated its own views of what
the law of Georgia might be under such circumstances.

In United States v. Mraz,lie an Air Force lieutenant stationed in
California received orders changing his permanent duty station to an

Air Force base in New Mexico. The special order authorized transpor
tation by commercial carrier or privately owned conveyance, so long as

the officer arrived by March 5, 1954. In the event that a private vehicle
was used, four days' travel time was allowed and mileage reimburse
ment authorized. This travel was deemed "necessary in the military
service." The officer with his wife, in his own car, left the California
base on February 27, 1954, and after intervening stops in Las Vegas,
Grand Canyon, and Holbrook, Arizona, arrived at Gallup, New Mexico,
on March 4, the date of the accident. He departed Gallup via the
most direct route towards his new post and the accident occurred west
of Albuquerque where the officer had planned to spend the night before
proceeding to his New Mexico base the following day.
On these facts the district court found the accident occurred in the

scope of the officer's employment and held the United States liable for
injuries to the appellees. In affirming, the court of appeals found no state
decision precisely in point, but followed the general rule of agency which
holds the master liable for the acts of his servant performed while
engaged in the master's business and not arising wholly from some

external, independent and personal motive on the part of the servant.
The court reviewed earlier decisions involving the same problem, includ
ing the Eleazer and Sharpe rulings contra in the Fourth Circuit and the
Leonard case contra in the same (Tenth) Circuit; it noted similar hold
ings in the Kennedy case in the Ninth Circuit and in the Hinson case in

115 The decision is subject to the criticism that the captain's work was professional in
nature; his duties were to treat patients rather than to drive cars.

116 255 F.2d 115 (10th Cir. 1958).
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the Fifth Circuit. It remarked that the mentioned decisions illustrated the
divergence both in the federal case law, depending upon controlling state
authority, and in the predilections of the court. This court found a de
monstrable difference between the situation involving an Army officer
changing permanent stations at government expense, with leave enroute,
and one without leave whose travel is expressly "deemed necessary in the
military service." In the former instance the officer's only duty is to report
at a certain place at a certain time; in the latter, his time belongs to the
Government and is measured out to him. The court obviously placed the
lieutenant concerned herein in the latter category and observed that
coverage would undoubtedly follow if he were driving a government
car; therefore, the mere use of his own vehicle should make no

difference.
From the foregoing discussion of cases holding the officer as acting

within the scope of his employment, it will be seen at once that these
present an irreconcilable conflict with the contrary holdings studied
earlier. One can merely say that the law in Washington, Georgia,
Arizona and New Mexico is different from that of the states previously
listed,117 despite analogous fact situations with little real divergence.
The cases holding the employee to be acting within the scope of his

employment do not stress the lack of the master's direction and control
but do emphasize the business of the master, recognizing that the mere

driving of a car toward a new duty station satisfies this requirement.
The majority of cases to the contrary seem to regard this latter factor
as not within the business of the master. The cases holding for scope
of employment stress the fact that the travel orders specify that such
travel is "necessary in the military service," and that accordingly, the

employee's time belongs to the Government and is measured out to him.
On the other hand, the cases denying scope of employment stress that

only the time to report at the new duty station is fixed; that the employee
may choose, for his own convenience, the mode and route of travel as

well as the digressions enroute. In the last analysis, the fundamental
difference between these two variant concepts is, as stated in the Hinson

case, whether the employee in undertaking the travel is "going to work"
or "is already at work." Because of the Williams case, the answer to

the question must be based on the law of the state in which the injury
occurred.

117 North Carolina, South Carolina, Maryland, Wyoming, Pennsylvania, New York,
California and Ohio.
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IV

Status Relationships and Standing To Sue

In addition to the islands of immunity from suit in tort created by the

express exceptions118 of the statute, the courts have read into the law

certain implied exceptions which have created other areas of im

munity. The first of these dealt with the right of a serviceman to sue

for injuries incurred incident to military service. The problem was

sharply presented in Feres v. United States,119 wherein the decedent

perished by fire in the barracks at Pine Camp, New York, while on

active duty service. The negligence consisted in quartering him in

barracks known, or which should have been known, to be unsafe because

of a defective heating plant and in failing to maintain an adequate fire

watch. The Supreme Court stated that the common fact underlying
Feres and its companion cases120 is that each claimant, while on active

duty and not on furlough, sustained injury owing to the negligence of

others in the armed forces. Thus, the only issue of law raised was

whether the remedy of the FTCA extended to service personnel sustain
ing injuries "incident to the service" which under other circumstances
would constitute an actionable wrong.
In holding that the serviceman had no right to sue, the Court rested

its opinion on two legs: (1) the peculiar status relationship between
the military man and his Government which had no analogy in the

liability of a private individual growing out of like circumstances,121
and (2) the existence of an established system of compensation for

injuries or death of those in the armed services.122 The Court found
no difficulty in distinguishing its earlier ruling in Brooks v. United
States123 holding that a vital difference was present in that case in that
the injury to Brooks did not arise out of or in the course of his military
duty.
Brooks was on furlough, driving along the highway, under compulsion of no

orders or duty and on no military mission. A government owned and operated
vehicle collided with him. Brooks' father, riding in the same car, recovered

118 28 U.S.C. � 2680 (19S8).
119 340 U.S. 13S (1950).
120 The Feres case was considered together with Jefferson v. United States (towel left

in soldier's intestinal tract during an operation) and United States v. Griggs (serviceman
died while on active duty owing to unskillful medical treatment by Army surgeons).

121 340 U.S. at 142.
122 Id. at 144-45.
123 337 U.S. 49 (1949).
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for bis injuries and the Government did not further contest the judgment but
contended that there could be no liability to the sons, solely because they were
in the Army. This Court rejected the contention, primarily because Brooks'
relationship while on leave was not analogous to that of a soldier injured while
performing duties under orders.124

In the analogous case of United States v. Brown125 the Court held
that a veteran may recover under the FTCA for injury incurred, after
his discharge, in a Veterans Administration hospital as the result of
negligent treatment of a service-connected disability, notwithstanding
the increase in his compensation under the Veterans Act because of such

injury. Apart from the Brown decision, however, many cases have
followed the Feres rule in denying recovery for injuries or damage126
sustained by servicemen incident to their military service.127 This rule
of nonrecovery has been applied also to the personal representatives of
the deceased serviceman whose injuries were service-connected, not

withstanding the newly created right of action granted such persons

by a state wrongful death act.128
A second area of immunity, also created by judicial interpretation of

the law, relates to suits by prisoners in federal institutions. Perhaps the
best exposition in support of this exception is found in one of the earlier

reported cases, Sigmon v. United States,129 in which the court pointed
out the similarity of the status of persons in the armed services and

persons confined to federal penal institutions. Recognizing the peculiar
relationship existing between members of the armed services and the

necessity for maintenance of discipline, the court acknowledged the

patent unwisdom of requiring civil courts to pass upon claims for negli
gent injuries by subordinates against their superior officers as well as

the subversive effect such action would have on essential military dis

cipline. Then, too, the court noted that as in the case of soldiers, there

124 340 U.S. at 146.
125 348 U.S. 110 (1954).
I26 The Feres doctrine was extended to bar suit for property damage to auto trailers

owned by service personnel on a California Air Force Base. The trailers were damaged as

a result of a plane crash at the base, and recovery was denied the subrogated insurance

carriers. Preferred Ins. Co. v. United States, 222 F.2d 942 (9th Cir.), cert, denied, 350 U.S.

837 (1955).
127 E.g., Jones v. United States, 249 F.2d 864 (7th Cir. 1959) ; Buer v. United States,

241 F.2d 3 (7th Cir. 1956) ; United States v. United Serv. Auto. Ass'n, 233 F.2d 364 (8th
Cir. 1956).

128 Van Sickel v. United States, 179 F. Supp. 791 (S.D. Cal. 1959), aff'd, 285 F.2d 87

(9th Cir. 1960).
129 110 F. Supp. 906 (W.D. Va. 1953).
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are no large numbers of private relief bills for prisoners, as is true in

the case of automobile accidents involving the personnel of federal

agencies.130 Also absent are the normal aspects of the respondeat
superior relationship found in the every day business world. Addi

tionally, there exists a statutory scheme131 for the compensation of

prisoners injured or killed while engaged in covered federal-prison-
industry activities.
Simply stated, the prisoner like the serviceman stands in a peculiar

status relationship to the Government, and there exists for both a special
statutory scheme of compensation which is inconsistent with the right
to sue. Numerous reported decisions to date have solidified this excep
tion from the coverage of the act.132 There are a number of unreported
decisions to the same effect, the latest of which is James v. United
States.133 In only one unreported case was the government's motion to

dismiss denied.134 Despite the uniform denial by the federal courts of
the right of a federal prisoner to sue the Government under the FTCA,
it may be noted in passing that Section 510 of the New York Penal Law
was modified in 1946 to permit prisoners on parole to sue with respect
to matters other than those arising out of the prisoner's arrest or de
tention. This waiver of the prisoner's disability to sue continues as long
as he does not violate his parole or find himself again incarcerated at

that time.135 Legislative proposals have been under consideration from
time to time within the Department of Justice for the expansion of
federal law to cover not only prisoners engaged in federal-prison-industry
activities, but all prisoners injured in institutional activities as well as

all persons in custodia legis. Such proposals seem meritorious.
Before leaving the topic of prisoners, it should be noted that although

prisoners themselves may not sue the Government under the FTCA,
130 Cf. Feres v. United States, 340 U.S. 135, 140 (1950).
131 18 U.S.C. � 4126 (1958).
132 E.g., Lack v. United States, 262 F.2d 167 (8th Cir. 1958) ; Jones v. United States,

249 F.2d 864 (7th Cir. 1957) ; Berman v. United States, 170 F. Supp. 107 (E.D .N.Y. 1954) ;
Shew v. United States, 116 F. Supp. 1 (M.D.N.C. 1953).

133 WD. Mo., May 4, 1960, cert, denied, 364 U.S. 845 (1960). Some of the early bills
creating the FTCA expressly excluded a right of suit for injury or death of a federal
prisoner. See S. 4567, 72d Cong., 2d Sess. (1933) ; S. 211, 72d Cong., 1st Sess. (1932) ; H.R.
5065, 72d Cong., 1st Sess. (1931) ; H.R. 17168, 7lst Cong., 3d Sess. (1931).

134 Erwin v. United States, Civil No. 904, N.D. Ga., Jan. 16, 1956.
135 Duffy v. State, 94 N.Y.S.2d 757 (Ct. CI. 1950). The Duffy court indicated that the

rationale of the amendment was to continue to bar prisoners from resorting to litigation
as a means of obtaining temporary release from confinement. Id. at 760.
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situations arise in which the question of governmental liability in tort
for negligent or wrongful acts emerges as a practical problem. For ex

ample, in Sapp v. United States136 the plaintiff's vehicle was struck in
the rear by an automobile owned and driven by a federal prisoner who
at the time was in the custody of, and accompanied by, a security of
ficer of the United States Immigration and Naturalization Service. The
plaintiff theorized that since the officer was in control of the prisoner,
the latter's negligence could be imputed to him. The court in denying
liability held there was no showing of negligence on the part of the
federal officer nor a showing of lack of due care on his part. It refused
to apply the respondeat superior doctrine to such a relationship and
stated that if the Government was to be held liable for the negligent
acts of prisoners in its custody, it must with more compelling reason be
held liable for their intentional acts, a doctrine nowhere recognized in
the law. In denying the applicability of the respondeat superior doctrine,
the court pointed out that the Government could not choose its prisoners,
hire or fire them; the only duty of the Government in such cases was to

take proper precautions to insure the safety of the public whenever it
became necessary to transport prisoners by public conveyance along a

public highway. It was further pointed out that no logic would support
the imputation to the federal government of liability for the torts or

crimes of federal prisoners.
As to the custody of a prisoner, it is of course the duty of the jailer

or sheriff to keep the prisoner safely in custody and to prevent his

escape; negligent failure to execute this duty will make the jailer or

sheriff liable. This principle is of early origin in the common law,137
and is bottomed on the theory that the body of the debtor (prisoner)
stands in lieu of the debt.138 In Vanison v. United States139 which arose

under the FTCA, the plaintiff who was awarded a judgment of 25,000
dollars for her injuries had been attacked by her husband, an escapee
from the Minimum Security Ward of St. Elizabeths Hospital, while she
was visiting him at the house of his mother. Despite evidence of con

tributory negligence on the part of the plaintiff in visiting and consort

ing with her husband, the court held the defendant negligent in per-

136 227 F.2d 280 (5th Cir. 1955).
137 Woodgate v. Knatchbull, 2 Term Rep. 148, 100 Eng. Rep. 80 (K.B. 1787) ; R. v.

Belwood, 11 Mod. Rep. 79, 88 Eng. Rep. 907 (K.B. 1787) ; R. v. Fell, Holt 279, 91 Eng.

Rep. 1181 (K.B. 1699).
138 McPhee v. United States Fid. & Guar. Co., 52 Wash. 154, 100 Pac. 174 (1909).
139 Civil No. 1412-55, D.D.C., Jan. 29, 1957.
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nutting his escape. The hospital guards, at the end of a visit to the

prisoner or patient, had permitted him to return unattended to the Ward
at which time he took full advantage of the opportunity thus afforded
to elope, going to the home of his mother in the District of Columbia.
Thus the federal government, like the states, may be held liable for

negligence in failing to protect others from the acts of the mentally ill
confined to public institutions.140
A third area of governmental immunity from negligence suits under

the FTCA embraces actions brought by federal employees. Prior to

amendment of the Federal Employees Compensation Act,141 there
was some doubt as to whether the employee could elect to sue in lieu
of taking compensation.142 After the Supreme Court's ruling in
Brooks v. United States,143 the Federal Employees Compensation Act
was amended in 1949 so as to clearly constitute it the exclusive remedy
of federal employees injured in the line of duty or scope of their employ
ment.144 The Court in Johansen v. United States145 passed on this amend
ment and stated without equivocation that the compensation act was

the exclusive remedy of federal employees. It was held further that the
compensation remedy was exclusive even without the aid of the 1949
amendment. Other cases to the same effect followed, despite the variety
of circumstances in which the problem was presented.146
It should be noted, however, that the act does not bar suit by

a civilian employee of the United States who is injured by another
government employee acting in the scope of his employment while
the former is in the course of private activities away from official

140 See Williams v. New York, 308 N.Y. 548, 127 N.E.2d 545 (1955).
141 63 Stat. 861 (1949), 5 U.S.C. � 757(b) (1958).
142 Dahn v. Davis, 258 U.S. 421 (1922) ; Cannon v. United States, 217 F.2d 70 (9th

Cir. 1954) ; Johnson v. United States, 186 F.2d 120 (4th Cir. 1950) ; Parr v. United States,
172 F.2d 462 (10th Cir. 1949); White v. United States, 77 F. Supp. 316 (D.N.J. 1948).

143 33 7 U.S. 49 (1949).
144 63 Stat. 854, 5 U.S.C. �� 751-81, 783-91 (1958).

343 U.S. 427 (1952).
146 Patterson v. United States, 359 U.S. 495 (1958) ; Mills v. Panama Canal Co., 272 F.2d

37 (2d Cir. 1959), cert, denied, 362 U.S. 961 (1960); Thol v. United States, 218 F.2d 12
(9th Cir. 1959) ; Underwood v. United States, 207 F.2d 862 (10th Cir. 1953) ; Sasse v.
United States, 201 F.2d 871 (7th Cir. 1953) ; Balancio v. United States, 174 F. Supp. 636
(SDJSf.Y. 1959) ; Scott v. Panama Canal Co., 170 F. Supp. 737 (S.D.N.Y. 1958) ; Leahy v
United States, 160 F. Supp. 519 (E.D.N.Y. 1958) ; Berry v. United States, 157 F. Supp. 317(D. Ore. 1957) ; Snapp v. Civil Serv. Comm'rs, 137 F. Supp. 679 (S.D. Ohio 1955) � Messig
y. United States, 129 F. Supp. 571 (D. Minn. 1955) ; De Vos v. United States, 121 F Supp514 (E.D.N.Y. 1954).
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duties.147 That civil service disability-retirement payments may not be
deducted in such event from the employee's tort judgment by way of
set-off has recently been established by the Fourth Circuit.148
Until recently the Government claimed immunity from suit under the

act in a fourth area, that relating to the torts of military and civilian
employees of the nonappropriated-fund agencies such as post exchanges,
officers' messes and the like. It had been determined that these were

federal instrumentalities and integral parts of the military establish
ments to which their services appertained and therefore enjoyed all the
privileges and immunities of the federal government including immunity
from state taxation.149 They could not be sued in the state courts
since the latter have no jurisdiction over federal instrumentalities which
retain their sovereign immunity.150 Furthermore, the United States is
not suable on the contracts of a post exchange.151 Notwithstanding the
lone decision in Faleni v. United States,152 which has been regarded as

incorrect on the employee status point since Aubrey v. United States153
and United States v. Forfari15i a number of courts proceeded to hold
the nonappropriated-fund instrumentality to be a "federal agency" with
in the meaning of the FTCA so as to render the United States

147 Gibbs v. United States, 94 F. Supp. 586 (N.D. Cal. 1950). This case is the civilian

counterpart of Brooks v. United States, 337 U.S. 49 (1949), which permitted suit by a

soldier on furlough who was injured by a military vehicle.
i*8 Price v. United States, No. 8116, Feb. 23, 1961, affirming 179 F. Supp. 309 (E.D. Va.

1959). In regard to deductibility of veterans' benefits, see Brooks v. United States, 176 F.2d

482 (4th Cir. 1949).
4th Cir., May 19, 1960. In regard to deducibility of veterans' benefits, see Brooks v. United

States, 176 F.2d 482 (4th Cir. 1949).
149 Standard Oil Co. v. Johnson, 316 U.S. 481 (1942) ; American Commercial Co. v.

United States Officers & Non-Commissioned Officers Club, 88 U.S. App. D.C. 137, 187 F.2d

91 (1951).
150 28 U.S.C. � 1346(b) (1958).
151 Holcombe v. United States, 176 F. Supp. 297 (ED. Va. 1959) ; Edelstein v. South

Post Officers Club, 118 F. Supp. 40 (ET). Va. 1951) ; Bleuer v. United States, 117 F. Supp.
509 (EJD.S.C. 1950) ; Pulaski Cab Co. v. United States, 141 Ct. CI. 160, 157 F. Supp. 955

(1958) ; Borden v. United States, 126 Ct. CI. 902, 116 F. Supp. 873 (1953) ; Kyle v. United

States, 46 Ct. CI. 197 (1911).
152 125 F. Supp. 630 (E.DJN.Y. 1949). The Faleni court held the plaintiff, an employee

of a ship's service department at a Naval air station, was not an employee of the United
States and hence could bring suit against the Government for negligence.

153 103 U.S. App. D.C. 65, 254 F.2d 768 (1958) ; cf. Humphrey v. Poss, 245 Ala. 11, 15

So. 2d 732 (1943).
154 268 F.2d 29 (9th Cir.), cert, denied, 361 U.S. 902 (1959).
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amenable to suit for the torts of its employees.155 Finally, with the rul

ing in Holcombe v. United States156 on April 18, 1960, the Government
has acquiesced in the current of adverse judicial determinations as to

its suability for the torts of employees of the nonappropriated-fund
agencies, even though it continues to retain immunity from suit on the
contractual obligations of such entities.

V

Suit in Contract Versus Suit in Tort

Since 1855 the Government has been subject to suit on contract by
virtue of the Court of Claims Act of February 24, 1855,157 as amended

by the Bowman Act of March 3, 1863.158 Through further modification

by the Tucker Act of March 3, 1887,159 jurisdiction was conferred on the
district courts, concurrently with the Court of Claims, to hear contract
claims and other claims not sounding in tort where the amount involved
did not exceed 10,000 dollars.160 Thus it is clear that the aforementioned
statutes provided no remedy for claims sounding in tort, and the Govern
ment by the Tucker Act did not subject itself to liability for the torts
or wrongful acts of its officers.161 Tort jurisdiction in particular cases

has occasionally been conferred on the Court of Claims by special enact
ments,162 but this is the exception and not the rule. While the infringe
ment of a patent constitutes a tort and was originally beyond the juris
diction of the Court of Claims,163 Congress by the amended Patent Act

155 Grant v. United States, 162 F. Supp. 689 (E.D .N.Y. 19S8), aff'd in part, 271 F.2d
6S1 (2d Cir. 19S9) ; Daniels v. Chanute Air Force Base Exch., 127 F. Supp. 920 (E.D. 111.
1955); Roger v. Elrod, 125 F. Supp. 62 (D. Alaska 1954).
156 277 F.2d 143 (4th Cir. 1960).
157 Rev. Stat. �� 1049-93 (1875) (as amended in scattered sections of 28 U.S.C).
158 Rev. Stat. �� 1051-93 (1875) (as amended in scattered sections of 28 U.S.C).
159 24 Stat. 505 (1887) (codified in scattered sections of 28 U.S.C).
160 H.R. Rep. No. 2245, 77th Cong., 2d Sess. 7 (1942). See also United States v. Sher

wood, 312 U.S. 584, 586-87 (1941).
16i United States v. Holland-American LIJN., 254 U.S. 148 (1920). See also Klebe v.

United States, 263 U.S. 188 (1923) ; Journal & Tribune Co. v. United States, 254 U.S. 581
(1921); United States v. Buffalo Pitts Co., 234 U.S. 228 (1914); Belknap v. Schild, 161
U.S. 10 (1896); Schillinger v. United States, 155 U.S. 163 (1894); Langford v. United
States, 101 U.S. 341 (1879) ; Aleutco Corp. v. United States, 244 F.2d 674, 678 (3d Cir.

182 See, e.g., Village of Harbor Springs v. United States, 72 Ct. CI. 32 (1930).
163 Belknap v. Schild, 161 U.S. 10, 17 (1896) ; Schillinger v. United States, 155 U.S. 163
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of 1910164 permitted suit against the United States in the Court of Claims
for "reasonable and entire compensation" where a patent is infringed
directly by the Government or by one of its contractors in the course of
performing government work under contract with it. The infringement
of a copyright has also been classed as a tort165 and although there was a

reasonable basis for the belief that it might be covered by the FTCA,
Congress has again given statutory recognition to the problem.166 Suit
may now be brought in the Court of Claims against the sovereign within
three years of infringement as the exclusive remedy of the copyright
owner for infringement by the Government, a corporation owned or

controlled by it, or by a contractor, subcontractor or any person, firm or

corporation acting for the Government with its authorization or

consent.167

Apart from these special situations of delictual responsibility in the
fields of patent and copyright infringement, as to which a contractual
forum is provided,168 it is clear that the contractual responsibility
of the United States under the Tucker Act excludes tort liability.
Thus it might properly be said that the FTCA and the Tucker Act are

mutually inconsistent and repugnant remedies. The statutory evolution
of governmental responsibility in the diverse fields of contract and tort

indicate that it was not the purpose or intent of the FTCA to usurp or

displace the previously existing remedy in contract nor to give the plain
tiff having a contract claim against the Government an alternative right
of suit in tort.169 This is a patent sequitur since it is well established

164 36 Stat. 851, as amended, 28 U.S.C. � 1498 (1958).
165 Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49 (2d Cir.), cert, denied, 298

U.S. 669 (1936) ; Frankel v. Irwin, 34 F.2d 142, 143 (S.D.N.Y. 1918).
166 28 U.S. Code Cong. & Ad. News � 1498 (1960).
167 Since a government employee, prior to this statute, could be sued individually for

infringement of a copyright even though the sovereign could not, Towle v. Ross, 32 F. Supp.
125, 127 (D. Ore. 1940), the exclusive remedy feature of this enactment insulates the em

ployee from suit. While the existing language of 28 U.S.C. � 1498 (1958) does not seem to

protect the government employee from a patent-infringement suit, Belknap v. Schild, 161

U.S. 10, 18 (1896), it is improbable that a litigant would pursue the employee in lieu of the

sovereign whose solvency is unquestionable.
168 See Annot., 97 L. Ed. 283 (1953), on Damages for Copyright Infringement.
169 S. Rep. No. 1400, 79th Cong., 2d Sess. 31-33 (1946), contains a step by step break

down of those statutes which have gradually eroded the doctrine of sovereign immunity
in the areas of contract, admiralty, maritime law and patent infringement. See also H.R.

Rep. No. 1287, 79th Cong., 1st Sess. 3 (1945).
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that the Government may be sued only with its consent and subject to
such restrictions as Congress might see fit to impose.170
Nor does the doctrine of election of remedies aid the contract claimant

who may wish to waive the contract and sue in tort since the right to
elect assumes the valid existence of alternative causes of action, one of
which may be waived by invocation of the other.171 This doctrine,
though well founded in private litigation generally,172 may not be in
voked against the United States which may be sued only in strict con

formity with the terms of the statutory consent. Nor may a plaintiff
whose claim against the United States is inherently one in tort for tres

pass and damage to his land waive the tort and proceed in contract im

plied in fact by invoking the Tucker Act.173

Illustratively, the plaintiff in M. H. Sherman Co. v. United States174
brought suit in tort for ameliorative waste when the Government dis
mantled its structures on land leased from the plaintiff, leaving there

only concrete floor slabs; the court looked to the contract of lease and
held the United States not liable in the absence of an express covenant
to restore the premises to the condition existing at the start of the term
of the lease. The case of Blair v. United States175 involved a plaintiff's
claim for damage to prefabricated houses delivered to the contractor

�o Reid v. United States, 211 U.S. 529, 538 (1909) ; see United States v. Shaw, 309
U.S. 495, 500-01 (1940) ; United States v. Michel, 282 U.S. 656, 659 (1931) ; Price v. United
States, 174 U.S. 373, 375-76 (1899); Fulmer v. United States, 83 F. Supp. 137, 145-46
(N.D. Ala. 1949).
171 In New England Helicopter Serv., Inc. v. United States, 132 F. Supp. 938 (D.R.I.

1955), this point was decided on motion contrary to the position set forth above. However,
since the Government prevailed on the merits in the New England case, no occasion for
appeal on the jurisdictional issue was presented. The same issue has again arisen in Palomo
v. United States, 188 F. Supp. 633 (D. Guam 1960), because of the adverse ruling in the
district court upon the Government's motion to dismiss for lack of jurisdiction. Although
the Government must temporarily acquiesce in the interlocutory ruling, the point will be
saved for appeal if plaintiff does not voluntarily dismiss.

172 Guerini Stone Co. v. P. J. Carlin Constr. Co., 248 U.S. 334 (1919) ; Zimmerman v.

Harding, 227 U.S. 489 (1913) ; William W. Bierce, Ltd. v. Hutchins, 205 U.S. 340 (1907) ;
May v. Le Claire, 78 U.S. (11 Wall.) 217 (1870) ; Gaines Bros. v. Fourth Nat'l Bank, 192
Okla. 59, 133 P.2d 742 (1942).

173 Musselman v. United States, Civil No. 380, D. Mont., Feb. 17, 1956. The court
stated in part: "First, it is apparent from the complaint that any and all and each of the
claims arise in tort, which fact takes them out of the Tucker Act."

174 258 F.2d 881 (9th Cir. 1958) ; see Davies Flying Serv. v. United States, 216 F 2d
104 (6th Cir. 1954).

175 1 64 F.2d 115 (5th Cir. 1947), cert, denied, 333 U.S. 880 (1948).
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(United States) by the Public Housing Authority for re-assembly and
damaged during a hurricane. Despite the complaint sounding in tort,
the court found the arrangement to be a contract of bailment for mutual
benefit and held the contractor to a higher than ordinary standard of
care, thus fixing liability for negligence upon the Government. It is to
be noted that the United States, long prior to the FTCA as well as

after its passage in 1946, has been liable to suit under the Tucker Act
for breach of a contract of bailment.176
Another case, United States v. Huff,177 involved the leasing of lands

for an Army camp and a firing range, under which lease the Government
would be liable only for its acts of negligence. The negligence alleged
was the loss of and damage to livestock which escaped from fenced
areas on the leased premises because government agents had failed to

restaple the plaintiff's fences damaged by military operations. The court

denied the plaintiff's efforts to recover in tort, stating that where a

contract is involved the Government is liable only for the breach there
of whether or not the damages sound in tort. It further stated that since
a tortious breach of contract is not a tort independent of contract, an

action under the Tucker Act was not precluded; but the common-law
fiction of waiving a tort and suing in assumpsit could not be used as

an evasion of limited liability created by the Court of Claims acts. The

opinion added, citing Kiefer & Kiefer v. Reconstruction Fin. Corp.,m
that where the wrong really stems from an undertaking, to stand on the

undertaking and disregard the tort was not to invoke a Active agree
ment.179
Suits having their real predicate in contract are occasionally filed

1T6 Kiefer & Kiefer v. Reconstruction Fin. Corp., 306 U.S. 381 (1939) ; Clark v. United

States, 95 U.S. 539 (1877) ; United States v. Bostwick, 94 U.S. 53 (1877) ; cf. Harms Co. v.

Erie R.R., 167 F.2d 562 (2d Cir. 1948) ; Blair v. United States, supra note 175; Crouch v.

United States, 31 F.2d 211 (E.D.S.C. 1928) ; Bigley Trucking Corp. v. United States, 137

Ct. CI. 903, 149 F. Supp. 141 (1957) ; Terminal Warehouse v. United States, 101 F. Supp.
937 (DJSTJ. 1952) ; Atchison, T. & S.F. Ry. v. United States, 118 Ct. CI. 194, 94 F. Supp. 677

(1951).
177 165 F.2d 720 (5th Cir. 1948).
178 306 U.S. 381 (1939).
179 165 F.2d at 725. In Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682,

703 n.27 (1949), the Court stated: "It has never been suggested that a suit in the Court of

Claims for breach of an express contract could be defeated because the action of the

officer in breaching it constituted a tort and was therefore 'unauthorized.' " In any event

the fiction is one which Congress intended to perpetuate and upon which the courts should

act. Cf. United States v. Kales, 314 U.S. 186, 199-200 (1941).
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under the FTCA, especially when the plaintiff has either mistaken his

remedy or is barred from suing in contract, e.g., where he has neglected
to preserve his right of suit in contract through failure to take timely
administrative appeal from an adverse decision of the contracting
officer.180 The Government's position in such cases is that a plaintiff
by the allegation of fictitious acts may not confer jurisdiction upon the
court where it does not in fact exist.181 Thus, where a complaint upon
its face reveals the contractual nature of the action, a motion to dis
miss will lie for lack of jurisdiction.182
This is especially true where the complaint seeks damages in excess

of the 10,000 dollar limit on the district court's jurisdiction under the
Tucker Act.183 The basis for dismissal is even clearer where an express
contract is involved, regardless of the attempt of the pleader to disguise
the action as one in tort by emphasizing the wrongful acts or conduct
of the Government in the language of the complaint.184 It should be

equally clear where a contract implied in fact (as distinguished from
implied in law) is involved.185

VI

Conflicts of Law�Place of Acting or Place of Impact?

In 1946, the jurisdictional part of the FTCA created a right of
suit against the United States for its delicts and vested exclusive juris
diction over any such suit in the federal district courts.186 The same

part of the act also provided that sovereign liability shall be measured

wo United States v. Holpuch, 328 U.S. 234 (1946). See also United States v. Blair, 321
U.S. 730 (1944).

181 Lambert Run Coal Co. v. Baltimore & O.R.R., 258 U.S. 377, 383 (1922) ; United
States v. Louisville & N. Ry., 221 F.2d 698 (6th Cir. 1955); Bofors v. United States,
90 U.S. App. D.C. 92, 194 F.2d 145 (1951).

182 Aleutco Corp. v. United States, 244 F.2d 674 (3d Cir. 1957) ; Granger & Sons, Inc. v.
United States, Civil No. 2369-J, S.D. Fla., Apr. 15, 1953.

183 United States v. Sherwood, 312 U.S. 584 (1941) ; Sutcliffe Storage & Warehouse
Co. v. United States, 162 F.2d 849 (1st Cir. 1947).

184 Klebe v. United States, 263 U.S. 188 (1923).
185 In United States v. Scrinopskie, 179 F.2d 959 (Sth Cir. 1950), the plaintiff alleged

negligence on the part of the Government in the fastening of welding machines to railroad
cars. The Government's attorney erroneously conceded on oral argument that since the
breach was of an implied obligation as distinguished from the breach of a specific promisein the contract, the court had jurisdiction under the FTCA. Since the contract of sale fixed
the obligations of the respective parties to it, it would seem that the court should have
required the plaintiffs to proceed under the Tucker Act in the Court of Claims

186 28 U.S.C. � 931(a) (1946).
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"in accordance with the law of the place where the act or omission
occurred"�the place of acting, not the place where the effect of the
Government's negligence had impact upon the person or property of
the claimant. Following this language, however, was a clause which was
at variance with the standard of the "place of acting"; the Government's
liability was to be equated with that of a private individual under like
circumstances, excepting interest prior to judgment and punitive dam
ages. This qualifiying clause which immediately follows the former in
section 410(a) of the slip law, and in section 931(a) of the 1946 edi
tion of the Code, was by the Judicial Code187 moved over to become
section 2674 of the new Title 28; the antecedent clause adverted to
above became part of section 1346(b). These two identical provisions
also appear in the section permitting administrative settlement by the
government agencies involved.188
The mere separation of the above-mentioned clauses by code revision

should not obscure the principle that an enactment is to be construed
in its entirety rather than by placing undue emphasis upon any one

section standing alone.189 The criterion is the mischief at which the
statute is directed and construction should be given which will effectuate
its purpose.190 If judicial application of the literal language of the
statute leads to absurd or unfair results out of harmony with the spirit
and purpose of the act, thwarting or misapplying the intent of Congress,
it should not be thus construed.191 Of further import in the schematic

pattern of the statute is the venue section,192 which provides that tort
actions under section 1346(b) may be prosecuted only in the judicial
district where the plaintiff resides or where the act or omission com

plained of occurred.
What actually has transpired as the result of the language of sec

tions 1346(b), 2672 and 2674 is the creation of a non sequitur when
ever the literal meaning of the words is applied. A private individual
is rarely liable under the law of the place where his negligence occurred,
but liability is fixed rather by the law of the place where the negligence

187 Act of June 25, ch. 646, � 1, 62 Stat. 869 (1948).
188 28 U.S.C. � 2672 (1958).
189 Sutherland, Statutory Construction � 4801(4) (3d ed. Horack 1943).
190 Apex Hosiery Co. v. Leader, 310 U.S. 469, 489 (1940) ; United States v. Champlin

Ref. Co., 341 U.S. 290, 297 (1951).
191 United States v. American Trucking Ass'ns, 310 U.S. 534, 543 (1940) ; Holy Trinity

Church v. United States, 143 U.S. 457, 459 (1892).
192 28 U.S.C. � 1402(b) (1958).
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impacted upon the person or property of the plaintiff.193 Of course,

Congress was free to provide a different standard if it wished to do so,
but there is question as to whether it did since it qualified "place of

acting" with language subjecting the Government to the same standard
as a private individual under like circumstances, i.e., place of impact.
The entire logic and pattern of governmental liability in tort was to

equate the sovereign's liability with that of a private individual, thus

making the Government amenable to suit for its delicts at the place
where the wrongful or negligent acts impacted upon the person or prop

erty of the plaintiff. The "place of acting" standard would be a distinct

departure from that applicable to a private individual and could have
anomalous results in many instances.194
The preceding discussion leads to the decision of the Court of Appeals

of the District of Columbia in United States v. Union Trust Co.,195 a

case in which Eric Bridoux, the Bolivian military pilot of a P-38 plane,
just purchased by the Bolivian Government, struck a DC-4 Eastern
Air Lines plane causing the death of all 55 passengers aboard the DC-4.
Both planes had been cleared to land on the same runway. The Eastern

plane was cut in two, the forward part falling into the Potomac River
and the after portion falling on the Virginia shore. The trial judge
found that the accident occurred over the Potomac River in the District
of Columbia and that both defendants were negligent under that law.
On appeal the government contended that its liability was to be meas

ured by Virginia law, the place where the C.A.A. control tower was

located, because of the language of section 1346(b) which fixed govern
mental liability by the place where the negligent act or omission
occurred. Judges Fahy and Edgerton agreed with the government's
contention, with the result that the Government's liability for the passen
ger deaths and injury to Bridoux was fixed by Virginia law, which
limited damages to 15,000 dollars for wrongful death, not by the law
of the District of Columbia which had no wrongful death maximum.
Judge Miller, however, who rendered the opinion, disagreed with

Judges Fahy and Edgerton on the conflicts point. He did not believe
that Congress in enacting section 1346(b) had in mind the general
193 Restatement, Conflict of Laws �� 377-78 (1934) ; Goodrich, Conflict of Laws �� 92-93

(3d ed. 1949) ; Stumberg, Principles of Conflict of Laws 182-87 (2d ed. 1951).
194 The Government could be negligent in a number of jurisdictions with the ultimate

impact occurring only in the last. Where then would the "place of acting" be under such
a theory?

195 95 TJ.S. App. D.C. 189, 221 F.2d 62 (1955).



580 The Georgetown Law Journal [Vol. 49 : p. 539

conflicts rule of place of impact and consciously rejected it in favor
of the place-of-acting standard seemingly adopted by the statutory
language. It was his view that the section should be construed as mean
ing "in accordance with the law of the place where the tort occurred."196
The statutory words "act or omission" were thought to include not only
the messages negligently sent or omitted by the tower operators, but also
their immediate consequences.197 Thus, it was his view that the Govern
ment's tort must have occurred also in the District of Columbia. In
support of this conclusion he referred to the venue provisions of sec
tion 1402(b) permitting suit in the residence of the plaintiff or where
the act or omission complained of occurred, and the interpretation of
this latter language by Assistant Attorney General Shea as meaning the
locale of the injury or damage}98 Application for certiorari by Union
Trust Company was denied,199 but the denial does not imply approval
of the decision for which review was sought nor of its supporting
opinion.200 Hence, while the Union Trust rule of the "place of acting"
has been criticized as incorrect,201 the Supreme Court has not yet
affirmed or rejected the Government's position on this point.
It is the standard and well-nigh universal rule that the creation and

extent of tort liability is governed by the place where the tort was

committed, and the locus delicti or place of wrong is the place where the
last event necessary to make an actor liable for an alleged tort occurs.

The tort is complete only where the harm takes place.202 That the

196 Id. at 207, 221 F.2d at 80; see Cook v. United States, 274 F.2d 689, 692 (2d Cir.

1960) (dissenting opinion).
� 95 U.S. App. D.C. at 207, 221 F.2d at 80.
198 Hearings on H.R. 5375 and H.R. 6463 Before the House Committee on the Judiciary,

77th Cong., 2d Sess. 9 (1942).
199 350 U.S. 911 (1955). However, on the government's application for certiorari, the

Court granted the same, 350 U.S. 907, and affirmed the judgment on the basis of Indian

Towing Co. v. United States, 350 U.S. 61 (1955). The Court's affirmance was directed to

the merits of the case and did not touch upon the conflicts point.
200 Elgin, J. & E. Ry. v. Gibson, 355 U.S. 897 (1957) ; Brown v. Allen, 344 U.S. 443

(1953).
201 Leflar, Choice of Law: Torts, Current Trends, 6 Vand. L. Rev. 447, 448 (1953); 43

Georgetown LJ. 688-91 (1955); 9 Vand. L. Rev. 83-85 (1955). Compare Rheinstein, The
Place of Wrong; A Study in the Method of Case Law, 19 Tul. L. Rev. 4, 29-31 (1944), with
Note, 6 N.Y.LF. 484, 489-91 (1960).

202 Ettore v. Philco Television Broadcasting Corp., 229 F.2d 481, 484 (3d Cir.), cert.

denied, 351 U.S. 926 (1956) ; Goodrich, Conflict of Laws �� 92-93 (3d ed. 1949) ; Stumberg,
Principles of Conflicts of Laws 182-87 (2d ed. 1951) ; Harper, Tort Cases in the Conflict of

Laws, 33 Can. B. Rev. 1155, 1159-67 (1955).
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"place of impact" rule or place of the wrong should be the touchstone

of liability in tort is based upon the right of an individual to be free

from harmful invasions of his person or property in a place where he has

a right to be, a right which the FTCA was intended to protect.
In accord with Judge Miller in the Union Trust case, Judge Carter in

United States v. Marshal?03 came to the independent conclusion that

section 1346(b) meant actually to apply the law of the place of impact.
In this case the United States was found negligent in connection with

a shipment by flatcar of the Union Pacific Railway of certain ice-making
equipment, including cylinders of anhydrous ammonia gas, all of which

were loaded in Ogden, Utah. The railroad car developed a "hot box"

in Idaho, enroute to its destination in Seattle, and the flatcar caught
fire. The railroad crew was unable to extinguish it because the railroad
had negligently failed to equip the train with the fire-fighting para

phernalia needed to deal with "grease" fires. The local sheriff at Dow

ney, Idaho, who had come upon a call for help was assisting in fighting
the fire when the ammonia cylinders exploded, causing the injury for
which he brought suit. In dealing with the conflicts point the court

stated:

The negligence of the United States occurred in Utah and the negligent condi
tion created, continued into Idaho where the explosion occurred. The omission
to use care occurred in Idaho as well as Utah. Under the Tort Claims Act, the
language quoted means the place where the negligence, either of act or omission,
became operative, directly causing the injury and not places where the negligence
existed but was then inoperative. Therefore Idaho law would detennine whether
liability exists as to the United States.204

Though the same problem was only skirted in Hess v. United States,205
it was squarely presented in the Fort Leonard Wood cases. These were

actions brought by the survivors or legal representatives of fourteen
passengers who were killed when an American Airlines plane enroute
from Springfield to St. Louis, as part of a scheduled flight from Tulsa
to New York, crashed at Fort Leonard Wood, Missouri, on August 4,
19S5. Suits against the United States and American Airlines were filed
in the United States District Court for the Northern District of Okla
homa and the plaintiffs invoked the FTCA and the Oklahoma Wrong-

203 230 F.2d 183 (9th Cir. 1956).
204 Id. at 187. (Emphasis added.)
205 361 U.S. 314, 318-19 (1960). Admiralty law was applied since the plaintiff's death

iccurred on the navigable waters of the Columbia River in Oregon.
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ful Death Act.206 The alleged negligence of the United States, act

ing through the Civil Aeronautics Administration (now the Federal
Aviation Agency), consisted of permitting American Airlines to employ
and use unsafe practices and procedures at its overhaul depot at Tulsa
in repairing, rebuilding, overhauling and inspecting its aircraft, aircraft
engines and component parts. As the result of such negligence plaintiffs
alleged that an unsafe and unfit cylinder was placed in one of the plane's
engines, the failure of which caused the crash. The government denied
negligence and liability, pleaded unavoidable accident and bar to recov

ery by reason of payments made to plaintiffs by American Airlines in
the amount of 15,000 dollars. The district court made findings of fact
and conclusions of law following the pretrial conference, and judgments
were entered dismissing the actions. Appeals followed and the Tenth

Circuit, through Judges Brutton and Pickett, affirmed the judgments
of dismissal with Chief Judge Murrah dissenting.207 Noting that the
cases presented a situation where the acts and conduct on the part of
the Government occurred in Oklahoma and the deaths in Missouri, the
court stated the general rule that where an act of omission or commission
occurs at one place, and the resulting death, personal injury or damage
happens at another, the situs of the actionable wrong is at the place in
which the death, personal injury or property damage occurs.208 Observ

ing, however, the different standard under the FTCA urged in the

government's brief,209 the court went on to say:
If the Tort Claims Act were silent in respect to the matter and the general rule

to which reference has been made had application with controlling effect, it
seems clear that the situs of the actionable wrong involved in these cases would
be in Missouri and the liability of the Government to respond in damages would
be referable to the substantive law of that state. But the Tort Claims Act is
not silent in that area. For reasons of its own choice, Congress took effective
action to make a different rule applicable to the Government in such cases. Title

28, Section 1346(b), United States Code, authorizes suits against the Govern
ment for death caused by the negligent or wrongful act of an employee of the

Government while acting within the scope of his employment if a private person

206 Okla. Stat. Ann. tit. 12, �� 10S1-S4 (1937).
207 Richards v. United States, 285 F.2d 521 (10th Cir. 1960).
208 Id. at 523.
209 Brief for Appellee, pp. 5-10, Richards v. United States, 285 F.2d 52 (10th Cir. 1960).

The government in its brief acknowledges the majority rule to be the law of the place of

impact, but urges the minority rule as that called for by the statute, citing in support:
Vrooman v. Buch Aircraft Corp., 183 F.2d 479 (10th Cir. 1958) ; Levy v. Daniels' U-Drive

Auto Renting Co., 108 Conn. 333, 143 Atl. 163 (1928); Baker v. Holdman-Julius, 149

Kan. 560, 88 P.2d 1065 (1939).
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would be liable in accordance with the law of the place at which such act or

omission occurred. And Title 28, Section 2674, provides in presently pertinent
part that the Government shall be liable in respect to the provisions of the title

relating to tort claims in the same manner and to the same extent as a private
person under like circumstances. When construed together, the effect of the
two provisions in a case in which the act or omission occurs at one place and
the resulting death at another is to subject the Government to liability accord

ing to the tests and standards of the substantive law of the state in which the
act or omission occurred. Except when expressly provided otherwise in the Act

itself, the effect of the two provisions in a case in which the act or omission
occurs at one place and resulting death at another is to equate the liability of
the Government with that of a private litigant under the substantive law of the
state where the act or omission of the employee of the Government occurred. . . .

[W]e are persuaded that our view finds adequate support in the Act.210

Since the Oklahoma Wrongful Death Act had no extraterritorial effect
and did not purport to create a cause of action for death occurring be

yond its borders, the court found no cause of action in the plaintiffs. It
further observed that even if the plaintiffs were to invoke the Missouri

Wrongful Death Act in the Oklahoma forum, the suits would be barred
since damages under the Missouri statute were limited to 15,000 dol

lars,211 the sum which American had either paid or deposited in the
registry of the court, thereby constituting full satisfaction under Mis
souri law and extinguishing all claims against the tortfeasors.

Thus, the anomalous situation herein discussed still persists. The

"open door" on this issue is set forth in Matland v. United States?12

VII

Statute of Limitations

Under section 420(a) of the original act,213 the period of time within
which suit could be brought was one year from the date of accrual of the
claim or within one year after August 2, 1946.214 However, Congress in
1949 changed the period to two years215 after consideration of the vary
ing statutes of limitations on tort actions in the different states 216 Thus

210 285 F.2d at 524.
211 Mo. Ann. Stat. � 537.090 (1949).
212 285 F.2d 752 (3d Cir. 1961).
213 Federal Tort Claims Act � 420, 60 Stat. 845 (1946).
214 See Gottlieb, The Federal Tort Claims Act�A Statutory Interpretation, 35 George

town L.J. 1, 5-6 (1946).
215 28 U.S.C. � 2401(b) (1958).
216 H.R. Rep. No. 276, 81st Cong., 1st Sess. (1949).
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the selection was the deliberate choosing of a two-year period, no more
and no less.

The FTCA has been correctly described as a statute of creation in
Simon v. United States,217 and exact compliance with the terms of its
consent is a condition precedent to the right of suit. Time is thus an

integral part of the right rather than the remedy.218 The defense of the
statute of limitations is one which must always be asserted when present,
and the United States Attorney may not waive it, even should he wish to
do so.219

The two-year limitation for suit in tort against the United States may
be profitably compared with the more liberal six-year limitation for suit
on contract claims.220 The distinction is a familiar one, inasmuch as all
of the states allow a lesser period for suit in tort than in contract, the
former relation being adventitious, while the latter is consensual. It is
well recognized in negligence litigation that the longer the limitation and
the later suit is brought the more difficult it is to defend; time tends to

blur the incident in the memory of witnesses and the chance of their

being available for trial likewise diminishes. Then, too, the contractual
limitation is waived for persons under a legal disability or beyond the
seas at the time the claim accrues and may be commenced within three

years after such disability ceases. It is not so with suits in tort, however,
since the two-year period is rigidly enforced.221

Many cases involving infants have been brought beyond the limitation

period, the plaintiffs thereby hoping to avoid the two-year bar by refer
ence to the saving clause of six years in the Tucker Act 222 The courts,
however, have uniformly denied any such attempted extension of the

217 244 F.2d 703 (5th Cir. 1957).
218 Cf. Mejia v. United States, 152 F.2d 686, 688 (5th Cir. 1945), cert, denied, 328 D.S.

862 (1946).
219 Anderegg v. United States, 171 F.2d 127 (4th Cir. 1948) ; Wallace v. United States,

142 F.2d 240, 242 (2d Cir.), cert, denied, 323 VS. 712 (1944) ; Lomax v. United States, 155

F. Supp. 354 (E.D. Pa. 1957).
220 28 U.S.C. � 2401(a) (1958).
221 See Humphreys v. United States, 272 F.2d 411 (9th Cir. 1959) ; Barnes v. United

States, 241 F.2d 252 (9th Cir. 1956) ; Davis v. Foreman, 239 F.2d 579 (7th Cir. 1956), cert.

denied, 353 U.S. 930 (1957); Anderegg v. United States, 171 F.2d 127 (4th Cir. 1948);
Humphreys v. United States, Civil No. 3575, E.D. Ark., Dec. 9, 1960; Franzino v. United

States, 83 F. Supp. 10 (D.N.J. 1949) ; Insurance Co. of North America v. United States, 76 F.

Supp. 951 (E.D. Va. 1948).
222 28 U.S.C. � 2401(a) (1958).
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statute.223 Similarly, complaints have been dismissed against plaintiffs
where they had erroneously filed against the government agency eo

nomine, and later, beyond the two-year period, sought to amend and
declare against the United States.224 Where a plaintiff, after filing an

administrative claim under section 2672 with the government agency
involved, has failed to withdraw the same prior to filing suit as required
by section 2675, the period of limitation is not tolled and the two-year
period, plus the six months allowed under section 2401(b), may thus
have run so as to bar suit when filed again after withdrawal of the ad
ministrative claim.225 Additionally, a plaintiff may not, by the filing of
an administrative claim with the agency in excess of its settlement au

thority under section 2672, toll the statute which continues to run against
him. The courts regard the excessive claim as a nullity and the two-year
period as a bar to any claim within the statutory amount filed after the
running of the statute 226

While the existence of a cause of action under the FTCA is deter
mined by the substantive law of the lex loci delicti,227 it must be noted
that it is the federal and not the state law which ordinarily governs
the time when the cause of action begins to run, the two-year period
under section 2401(b) being its full measure.228
In medical malpractice cases the problem is on occasion more com

plicated. The general rule is that the plaintiff's cause of action for mal
practice accrues as of the date of the doctor's wrongful act or omission.229

223 Simon v. United States, 244 F.2d 703 (5th Cir. 1957) ; United States v. Glenn, 231
F.2d 884 (9th Cir.), cert, denied, 352 U.S. 926 (1956); Foote v. Public Housing Comm'r,
107 F. Supp. 270 (W.D. Mich. 1952) ; Whalen v. United States, 107 F. Supp. 112 (E.D. Pa.
1952).
224 Jacobsen v. United States, 160 F. Supp. 491 (E.D. Pa. 1958) ; Lomax v. United

States, 155 F. Supp. 354 (E.D. Pa. 1957).
225 United States v. Alexander, 238 F.2d 314 (5th Cir. 1956) ; Cole v. United States, 170

F. Supp. 90 (E.D. Va. 1959) ; Frederking v. United States, 123 F. Supp. 191 (E.D. Wis.
1954).
226 Marino v. United States, 82 F. Supp. 190 (S.D.N.Y. 1948) . Compare Marino with

Menclewicz v. United States, 116 F. Supp. 847 (W.DJST.Y. 1953).
227 Hatahley v. United States, 351 U.S. 173, 180 (1956) ; Alaniz v. United States, 257

F.2d 108, 110 (10th Cir. 1958) ; United States v. Gray, 199 F.2d 239, 242 (10th Cir. 1952) ;
Carnes v. United States, 186 F.2d 648, 650 (10th Cir. 1951).
228 United States v. Westfall, 197 F.2d 765, 766 (9th Cir. 1952) ; Young v. United

States, 87 U.S. App. D.C. 145, 147, 184 F.2d 587, 589 (1950) ; Burkhardt v. United States,
165 F.2d 869, 873 (4th Cir. 1947) ; Tessier v. United States, 156 F. Supp. 32 (D. Mass.
1957), aff'd, 269 F.2d 305 (1st Cir. 1959).
229 Deer v. New York Cent. R.R., 202 F.2d 625, 627 (7th Cir. 1953).
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This rule was followed in Bizer v. United States,230 an FTCA case

wherein the plaintiff sustained a bladder and peripheral nerve-system
injury during a cystoscopic examination performed on him at a govern
ment hospital in San Francisco some four years prior to filing suit. The
complaint alleged that he did not discover the negligent treatment or

true cause of his injuries until well within two years of bringing suit,
when he was informed by a private physician that in his opinion plain
tiff's injuries were due to the cystoscopic examination. Nevertheless,
the court in dismissing the action adhered to the general rule previously
stated. It was further noted that although state law determined the
existence of the cause of action, federal law governed as to the time when
the Tort Claims limitation began to run, and this action for traumatic

injury had therefore "accrued" on the date of injury.231 A number of

unreported FTCA malpractice cases have followed the date-of-injury
rule set forth in the Bizer case 232

In the related holding of Tessier v. United States233 plaintiff underwent
an appendectomy in the Veterans Administration Hospital at Togus,
Maine, on June 7, 1947, at which time two metallic needle fragments
were negligently permitted to remain in his body. He claimed to have

suffered pain as a consequence and was confined to various Veterans

Administration hospitals in 1951, 1952 and 1953. On February 22, 1954,
he returned to the Togus Hospital which performed the appendectomy
and on March 31, 1954, the needle fragments which had caused a sub

diaphragmatic abscess were found and removed. On November 30, 1955,
the veteran filed his original complaint and on May 9, 1957, sought leave
to amend and allege continuing negligence from June 7, 1947, to May 20,
1954, the date of his final discharge from the hospital. The district

court234 denied the amendment in so far as it sought relation back to

June of 1947 and as to continuing negligence, but it did permit amend-

230 124 F. Supp. 949, 951 (N.D. Cal. 1954) ; see Brassard v. Boston & Me. R.R., 240 F.2d

138, 141 (1st Cir. 1957).
231 The plaintiff contended that since state law controlled the existence of liability and

the extent of damages, it should also govern the period of limitations. In urging date of

discovery as against date of actual injury, the plaintiff did have reasonable support in

California law. Winkler v. Southern Cal. Permanente Medical Group, 141 Cal. App. 2d 738,

297 P.2d 728 (Dist. Ct. App. 1956).
232 Weiss v. United States, Civil No. 5883, D. Colo., Oct. 22, 1958; Howard v. United

States, Civil No. 4727, E.D.S.C., Sept. 23, 1955; Brereton v. United States, Civil No. 890,

D.S.D., Feb. 17, 1955.
233 269 F.2d 305 (1st Cir. 1959).
234 156 F. Supp. 32, 34 (D. Mass. 1957).
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ment to cover negligent misfeasance or nonfeasance occurring on and
after February 22, 1954, which date was contained in the original com
plaint. The district court in ruling on the merits235 found negligence on

the part of the Togus Hospital personnel in failing to discover the metal

fragments by March 12, 1954, and thus find the abscess nineteen days
earlier than they did. The Government was held liable for 650 dollars
damages minus 100 dollars in veterans' disability benefits which plaintiff
had waived.
On appeal the court rejected appellant's contention that a "claim

accrues" under the federal rule only when plaintiff knows all the facts
on which his action will be based.236 The contrary holdings of Urie v.

Thompson237 and Reid v. United States233 were distinguished as involv
ing unusual circumstances. The court held that the accrual date of a

claim was a federal question and, accordingly, that a claim accrued only
when it could be made the basis of a judicial action. It further held
that appellant had a right of action under Maine law as soon as the
metal fragments were abandoned in his body; that a legal wrong
occurred on June 7, 1947, and that suit thereon was not suspended be
cause of any duty imposed on the United States to remove the fragments.
Hence a "claim accrued" within the meaning of section 2401(b) in 1947.
Further the court observed that in operations of this type, "where the
doctor has, at the end of the operation, left in the patient's body a

needle, sponge, piece of tooth root, drill, skin clip, or even forceps, the
majority of the jurisdictions hold that the statute of limitations is not
tolled during continuing negligent post-operative treatment by the doc
tor";239 nor was it tolled by the subsequent treatment and successive
hospitalizations of the appellant here. The court recognized the conflict
between the policy of repose of the statute of limitations and the dilemma
of the plaintiff whose claim might be barred before he became aware
of the wrong. Nevertheless it felt compelled by the mandate of the
statute to deny its suspension.
Jackson v. United States240 was another FTCA case wherein the

United States Public Health Service in Baltimore, during an operationin March of 1954, was responsible for leaving part of a surgical needle
235 164 F. Supp. 779, 780 (D. Mass. 1958).
236 269 F.2d at 309.
237 337 U.S. 163 (1949).
238 224 F.2d 102 (5th Cir. 1955).
239 269 F.2d at 310.
240 182 F. Supp. 907 (D. Md. 1960).
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in plaintiff's abdomen. The defendant learned shortly after the oper
ation that the needle was in the patient, but did not tell him or

attempt to remove it. In May 1959, plaintiff learned of its presence
from a private doctor selected by his attorney, and it was removed by
a private surgeon in July of the same year. Suit was filed on May 20,
1959. Since plaintiff had a variety of pains and difficulties between 1954
and 1959 for which he was treated at Johns Hopkins Hospital as well as
in the Public Health Service Hospital, the problem arose as to what part
of his pain and difficulty could be attributed to the needle, as dis
tinguished from other causes including an intervening subtotal gas
trectomy on March 30, 1954. Defendant stipulated that it was guilty
of negligence in treating plaintiff from May 20, 1957, to May 20, 1959,
and that it had knowledge of the presence of the needle fragment in
plaintiff's abdominal cavity but failed to disclose the same to him. The
nondisclosure was based upon a medical determination made in Sep
tember 1955 that it was not to plaintiff's best interests to be informed, the
court agreeing that there was no fraudulent concealment since the
decision was made in good faith. The court awarded damages to plain
tiff for the medical expenses of discovery and removal of the needle
and the costs of post-operative care, plus three months' wages lost while

plaintiff was recuperating from the operation. A reasonable total award
of $4,548.55 was allowed for back pain and worry from May 20, 1957,
until removal of the needle in July of 1959. The court found the govern
ment's stipulation in accord with the applicable law, and as to the period
of limitations it stated:

The limitation period in the Federal Tort Claims Act is "two years after such
claim accrues". . . . Federal law governs the construction of the statute, includ

ing the meaning of the quoted language; state law governs what acts or omis
sions are negligent or wrongful and when the cause of action comes into existence.
"A 'claim accrues' when it may be made the basis of a judicial action."241

The court went on to say that if there were any negligence in not

further investigating by X-ray or otherwise when only half of the

needle appeared in the drain, the action therefor accrued under Mary
land law not later than the summer of 1954 when the plaintiff began
to suffer from the effects of the needle. Recovery for this period was

therefore barred by the statute of limitations. Thus in determining
when the claim accrued, the court adopted a standard of manifest

symptoms, viz., when plaintiff knew or should have known something

2*1 Id. at 910-11.
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was wrong and attributable to the March 1954 operation. It was not

the standard adopted in Urie v. Thompson242 and followed in United
States v. Reid243 of ultimate date of discovery of the exact nature of the

illness, but rather a standard of objective notice beginning when adverse

symptoms obtruded upon the consciousness of the plaintiff.
Another strict application of the limitation provision of the statute is

found in Morgan v. United States.244 Suit was filed on January 16, 1956,
for injuries to Mrs. Morgan and her child, William, who was born

June 15, 1955, at Montclair, New Jersey. Robert Morgan also sued as

father and husband. The gravamen of the action was an allegedly negli
gent transfusion of improper or unsuitable blood into the veins of Mrs.

Morgan while she was a maternity patient at the Army hospital at
Indiantown Gap, Pennsylvania, on February 10 or 12, 1953. The trans

fusion, it was claimed, had injurious effects upon Mrs. Morgan and her
child born about a year to a year and a half later.245 The court held the
action time-barred on the ground that Mrs. Morgan's action accrued on

February 10 or 12, 1953, at the time of the transfusion, whereas suit
was filed only on January 16, 1956. The infant could not recover under
Pennsylvania law since he was neither a viable fetus nor en ventre sa

mere at the time of defendant's tort. The father's claim was held deriv
ative, and it consequently fell with that of his wife and child.
As noted, a date-of-discovery rule, applicable only to certain types of

occupational diseases, appears in the case of Urie v. Thompson.240 Until
the symptoms of the illness so obtrude upon the consciousness of the
patient that he realizes the nature of his disease, it is inequitable to

charge him with the running of the statute. This doctrine was invoked
in United States v. Reid247 a tuberculosis case brought under the
FTCA. Reid was a civilian employee in the laboratory of the Army
Hospital at Fort Benning, Georgia, and was entitled to medical treat
ment under Army regulations. On March 7, 1949, after describing
pains in his chest and back to his superior Dr. Lowe, Chief of
Laboratory Services, Reid requested that X-rays be taken. On
March 10, 1949, at the time Reid was given a written report from the
radiologist�which he never examined until months later�Dr. Lowe
242 337 U.S. 163 (1949).
243 251 F.2d 691 (5th Cir. 1958).
244 143 F. Supp. 580 (D.N.J. 1956).
245 See Note, 42 Minn. L. Rev. 640 (1958).
246 337 U.S. 163 (1949).
247 251 F.2d 691 (5th Cir. 1958).
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told him there was nothing wrong with him, when in fact the radiologist
had indicated Reid had minimal tuberculosis. Not knowing of his ill
ness, Reid did not seek hospitalization until his condition became worse.
When he finally sought further examinations in February of 1950, he
found he had an advanced case requiring immediate treatment. It was

February 16, 1950, before Reid discovered the exact nature of his
physical condition, and suit was not filed until November 29, 1951.
Thus, if the statute were to run from March 10, 1949, as held by the
district court, Reid's claim would have been time-barred after March 11,
1951. But in holding the suit to be within the two-year period, the court
stated that the statute of limitations did not begin to run until Feb
ruary 16, 1950, the discovery date.248 The court pointed out that the
claim was not for initial tuberculosis but for faulty medical advice which
interfered with proper tests and treatment. It continued: "Obviously
the acceleration of an existing condition into one of an aggravated state
was the product of a period of time rather than a point of time; con

sequently the afflicted employee can be held to be injured only when the
accumulated effects of the deleterious substance manifest themselves."249
A more recent tuberculosis case under the FTCA, Kilduff v. United

States,250 held that the Reid date-of-discovery rule represented only a

peculiarity of Georgia law and was not one of general application. In

Kilduff, the plaintiff claimed that the Army was negligent in failing to

inform him in 1946, at the time of his discharge, of the results of his

last examination showing a tubercular condition. He did not sue until
1958. In holding the claim barred by the statute, the court stated:

Damage from the injury, it is true, did not become manifest until much later,
but in law a claim accrues from the tort�wrongful conduct plus injury�and not

from the damage suffered. ... So, here, the two years started in 1946 imme

diately after the last examination, and barred the action in 1948, ten years before
it was filed.251

Continuing, the court further stated:

The reason for the statutory limitation also supports the present conclusion. In

plaintiff's view the non-disclosure of the impairment of his health put a poten
tial answerability upon the Government of unlimited duration. Its exposure to

2*8 id. at 694.
2*9 Id. at 695 ; see Bradt v. United States, 122 F. Supp. 190 (E.D .N.Y. 1954) ; Note, The

Statute of Limitations in Actions for Undiscovered Malpractice, 12 Wyo. L.J. 30, 37-38

(1957).
250 civil No. 2881, E.D. Va., Oct. 19, 1960.
251 Ibid.
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suit for any recurrence of the disease in the plaintiff would have continued sine
die. Surely two years was a reasonable time for the appearance, and for warn

ing of the plaintiff, of any injury done him through the reticence of the
medical officer.252

The foregoing discussion reveals an adoption by the great majority
of FTCA cases of a strict standard, predicated on the creation by state

law of an actionable case against a private individual, according to which

the statute runs from the date of the doctor's wrongful act or omission.
The only departure from this standard appeared in Reid, the occu

pational disease type of case wherein the court allowed the date-of-

discovery rule to operate�a decision which Kilduff distinguished as

law peculiar to the state of Georgia.
In this field, however, is another rule which holds that the statute

does not commence to run until treatment by the physician or surgeon
has terminated. It becomes applicable whenever the treatment is of
such a nature as to charge the medical man with a duty of continuing
care and treatment essential to recovery until the relation ceases.253
Additionally, if there is fraudulent concealment by the doctor upon
whom a patient is entitled to rely, equitable considerations intervene to

toll the running of the statute.254 However, the applicability of the
termination-of-treatment rule to the Government, which is liable for the
negligent medical acts of all of its hospital personnel,255 must of neces
sity be restricted to the treatment of the singular injury or illness as

to which delictual conduct is charged; liability could hardly carry over

to other illnesses or injuries of the patient.

Conclusion

In the light of the topics discussed, it might well be stated that the
overall inclination of the courts has been to give "hospitable" scope
to the breadth of the new remedy and to gloss over technical refine-

252 Ibid.
253 Summers v. Wallace Hosp., 276 F.2d 831 (9th Cir. 1960) ; see Anderson, The Ap

plication of Statutes of Limitation to Actions Against Physicians and Surgeons, 25 Ins.
Counsel J. 237, 239 (1958).

254 276 F.2d at 834.
255 The Government may not avail itself of the exception from liability accorded in some

states upon the distinction between acts of professional and administrative personnel.
Rufino v. United States, 126 F. Supp. 132, 135 (S.D.N.Y. 1954). Nor may it escape liability
frequently held inapplicable to states under the charitable hospital exemption doctrine. E.g.,
Costley v. United States, 181 F.2d 723, 725 (Sth Cir. 1950) ; Tessier v. United States, 164
F. Supp. 779 (D. Mass. 1958).
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merits which could only provide obstacles to the intended scope of

coverage of the act.

While on the one hand a representative number of judges have strictly
construed the statutory consent to liability,256 an equally impressive
array of jurists have been more liberal in their appraisal of the act's

provisions.257 Between these two variant bases of statutory construction,
the decision of Mr. Justice Harlan in Panella v. United States ex

emplifies a sound middle of the road policy: "In construing the language
of the Act, we should, on the one hand, give full scope to the Govern
ment's relinquishment of its historic immunity from suit, and on the
other hand, avoid narrowing the provisions which set forth situations in

which Congress has seen fit to retain immunity. Our object should be to

read the Act so as to make it 'consistent and equitable'. . . ,',25S

256 Dalehite v. United States, 346 U.S. IS, 44-45 (1953) ; Feres v. United States, 340

U.S. 135 (1950) ; Lack v. United States, 262 F.2d 167 (8th Cir. 1958) ; Voytas v. United

States, 256 F.2d 786 (7th Cir. 1958) ; Hubsch v. United States, 174 F.2d 7 (5th Cir. 1949),

cert, dismissed on petitioner's motion, 340 U.S. 804 (1950) ; Lavitt v. United States, 177

F.2d 627 (2d Cir. 1949); Lederhause v. United States, 126 F. Supp. 217 (W.D.N.Y. 1954),

rev'd sub nom. Courtney v. United States, 230 F.2d 112 (2d Cir. 1956) ; Curds v. United

States, 117 F. Supp. 912 (N.D.N.Y. 1953).
257 Rayonier, Inc. v. United States, 352 U.S. 315 (1957) ; Indian Towing Co. v. United

States 350 U.S. 61 (1955) ; United States v. Aetna Cas. & Sur. Co., 338 U.S. 366, 383 (1949) ;

American Exch. Bank v. United States, 257 F.2d 938 (7th Cir. 1958) ; United States v.

Alexander, 238 F.2d 314 (5th Cir. 1956).
258 216 F.2d 622, 624 (2d Cir. 1954).
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NOTE
THE INSURABLE INTEREST OF A SHAREHOLDER IN HIS

CORPORATION'S PROPERTY AND KEY MEN

Introduction
It is indisputably the rule in the United States today that in order

for a contract of insurance to be valid and enforceable, the person taking
out the policy must have an "insurable interest" in the subject matter
insured. This rule is held applicable to all classes of insurance contracts,1
but because of the all-encompassing aspect of this doctrine and owing
to the socio-economic factors that have come to be associated with
insurance, a precise definition cannot be given to the term "insurable
interest" which may be applied to all cases. Indeed, it has been held
that the concept is sui generis and must therefore be examined in light
of the particular circumstances of each situation.2 In light of the
tremendous growth of the insurance business in America during the past
century and because of the ever increasing number of ways in which
insurance is being used to serve modern society, not only has the scope
of coverage been greatly broadened,3 but also a more liberal approach
on the part of the courts has become necessary in adapting the tradi
tional requirements of the insurable interest rule to the present age with
out destroying the underlying purposefulness of the doctrine.4
Illustrative of the changing character of society in the twentieth

century has been the evolution of the stock corporation as a primary
vehicle in the conduct of business and trade. This growth and develop
ment has not been without purpose. Not only has the corporate form
been beneficial from the point of view of effecting a limitation of the

liability of the parties in interest and for the securing of tax advantages
through the creation of separate tax entities, but it has also been a means

by which large scale financing has been made possible through the sale
of share interests to individual investors. It is with the insurability of
these shareholder interests that this note is concerned. Particularly with

regard to the smaller corporations, the individual shareholder may be
most desirous of protecting the investment he has made against those

1 1 Richards, Insurance � 67 (5th ed. 1952).
2 Geisler v. Mutual Benefit Health & Acc. Ass'n, 163 Kan. 518, 183 P.2d 853 (1947).
3 See Vance, Insurance � 6 (3d ed. 1951).
4 Kimball, The Role of the Court in the Development of Insurance Law, 1957 Wis.

L. Rev. 520.
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unforeseeable hazards to life and property which may greatly jeopardize
the value of the interest he holds in his corporation. It is generally held

that the corporation itself may, if it so desires, insure the lives of key
personnel5 as well as the corporate assets.6 It may be, however, that the
corporation will either fail or be unwilling to insure such interests and

that the individual shareholder may have no control over the corpora
tion's action. In such a case there should be no objection to his taking
the initiative in safeguarding the value of his holding in the company.

Admittedly, the relationships of the corporation and the shareholder
with respect to these interests are not interchangeable. Although a

shareholder in a corporation is a de facto owner of such company, he

neither has a contractual right to the services of the corporation's em

ployees nor does he hold title to the corporate property.7 It is therefore

necessary, as a preliminary matter, to make a brief inquiry into the

nature of the corporation and to examine the different interests vested
in the shareholder and in his corporation.
A corporation has been denned as "an artificial being, invisible,

intangible, and existing only in contemplation of law. Being the mere

creature of law, it possesses only those properties which the charter of
its creation confers upon it, either expressly or as incidental to its very
existence."8 Being clothed with such a character, a corporation is said
to enjoy the status of a legal entity, separate and distinct from those who
have incorporated it, even in the situation where all of its stock is held

by a single person.9 This separate entity will be discarded by the courts

only when it becomes necessary to do so in order to prevent fraud or

injustice.10 Because of the distinct personality of the corporation, prop
erty is said to be vested in it rather than in the shareholders. During the
period of its existence, the corporation is the owner of the full legal and

5 United States v. Supplee-Biddle Hardware Co., 265 U.S. 189 (1924) ; Chapman v.

Lipscomb-Ellis Co., 194 Ga. 640, 22 S.E.2d 393 (1942); Sinclair Ref. Co. v. Long,
139 Kan. 632, 32 P.2d 464 (1934).

6 St. Paul Trust Co. v. Wampach Mfg. Co., 50 Minn. 93, 52 N.W. 274 (1892) ; Belk's
Dep't Store v. George Washington Fire Ins. Co., 208 N.C. 267, 180 S.E. 63 (1935).

7 Lattin, Corporations 60 (1959).
8 Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 636 (1819).
9 Bass v. Shutan, 259 F.2d 561 (9th Cir. 1958) ; Buechner v. Farbenfabriken Bayer

Artiengesellschaft, 154 A.2d 684 (Del. 1959); Earp v. Schmitz, 334 111. App. 382, 79
N.E.2d 637 (1948).

10 Gordon v. Aztec Brewing Co., 33 Cal. 2d 514, 203 P.2d 522 (1949) ; Adams v.

Clearance Corp., 35 Del. Ch. 459, 121 A.2d 302 (1956) ; Epton v. Moskee Inv. Co., 180 Ore.
86, 174 P.2d 418 (1946).
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equitable title to all corporate property.11 These interests of the corpora
tion must be distinguished from what has been commonly called the
shareholder's "proprietary interest" in his corporation. While the owner
of stock in a corporation does have certain rights by reason of his owner

ship, it is improper to consider his interest as rising to the dignity of
either legal or equitable title. The shareholder, though entitled to a pro
rata share of all declared dividends,12 cannot obtain a court order to

compel the declaration of dividends unless he can demonstrate an abuse
of discretion by the board of directors in refusing to make such declara
tion.13 The earnings and profits of the corporation remain corporate
property until such time as they are segregated from the rest of the
company property and set aside as dividends.14 Similarly, while the
shareholder is said to have a right to share in the corporation's net

assets upon dissolution,15 it must be noted that at such time the cor

porate entity as a vehicle for holding title has been cast aside and
the shareholders collectively substituted for it. Their share interest in
the corporation is replaced by a direct pro rata interest in the corporate
property.16 Thus the "proprietary interest" of a shareholder appears
only to preserve his equitable standing among fellow shareholders with

respect to that property which the corporation has relinquished in their

joint favor.
Notwithstanding this continuing dichotomy which pervades the

corporation-shareholder relationship, individual shareholders have been

permitted to take out and enforce insurance policies on the lives of

corporate officers17 and certain skilled employees,18 as well as upon the
11 Warrior River Terminal Co. v. State, 257 Ala. 208, 58 So. 2d 100 (1952); Bourne v.

Muskegon Circuit Judge, 327 Mich. 175, 41 N.W.2d 515 (1950).
12 Cooke v. Tankersley, 199 Okla. 634, 189 P.2d 417 (1948) ; Gable v. South Carolina

Tax Comm'n, 189 S.C. 346, 1 S.E.2d 244 (1939); Powell v. Craddock-Terry Co., 175

Va. 146, 7 S.E.2d 143 (1940).
!3 SantareM v. Katz, 270 F.2d 762 (7th Cir. 1959) ; Gordon v. Elliman, 306 N.Y. 456,

119 N.E.2d 331 (1954); Belk v. Belk's Dep't Store, Inc., 250 N.C. 99, 108 S.E.2d 131

(1959).
14 Staats v. Biograph Co., 236 Fed. 454 (2d Cir. 1916) ; Sherman v. Pepin Pickling Co.,

230 Minn. 87, 41 N.W.2d 571 (1950) ; Cunningham Estate, 395 Pa. 1, 149 A.2d 72 (1959).
15 Lebold v. Inland S.S. Co., 82 F.2d 351 (7th Cir. 1936) ; In re Parker's Estate, 110

So. 2d 498 (Fla. Dist. Ct. App. 1959) ; Cohen v. L. & G. Inv. Co., 186 Wash. 308, 57

P.2d 1042 (1936).
i6 Howell Turpentine Co. v. Commissioner, 162 F.2d 319 (5th Cir. 1947) ; Eisenberg

v. Central Zone Property Corp., 306 N.Y. 58, 115 N.E.2d 652 (1953); In re Montello
Salt Co., 88 Utah 283 , 53 P.2d 727 (1936).
it Mickelberry's Food Prods. Co. v. Haeussermann, 247 S.W.2d 731 (Mo. 1952).
18 Sandlin's Adm'x v. Allen, 262 Ky. 355, 90 S.W.2d 350 (1936).
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property and assets of the corporation itself.19 It is the purpose of

this note to examine the nature of the insurable interest which a share

holder possesses with respect to his corporate holdings in light of the

traditional doctrine of insurable interest.

I

Inception and Development of
the Doctrine of Insurable Interest

As a basic proposition, a person is said to have an insurable interest in

the subject matter insured where he has such a relationship or connec

tion with, or concern in, such subject matter that he will derive pecuni
ary benefit or advantage from its preservation, and will suffer pecuniary
loss from its destruction, termination or injury by the happening of the

event insured against.20 Historically, the authorities indicate that there
is a three-fold basis for this requirement:21 (1) a general policy against
wagering, 22 (2) an antagonism toward rewarding and thus inducing the
destruction of life or property,23 and (3) a desire to retain indemnity as

the essence of insurable interest, especially in the general area of prop
erty insurance.24 Analysis of the reasons behind the requirement of
insurable interest necessitates the conclusion, however, that the strong
public policy against the enforcement of wagering agreements is at the
foundation of the concept. While the discouragement of the destruction
of life and property has moral soundness and social purpose, it is sug
gested that the deterrent effect of the criminal statutes serves equally
to effect this purpose independently of the preservation-of-life-and-
property basis. Moreover, it would seem that the existence of an in
surable interest in certain circumstances may tend to increase the
temptation to destroy the subject matter of the insurance, for example,
where its value to the assured has been so greatly diminished as to
render it nearly worthless. As to the historical notion that insurance

19 Aetna Fire Ins. Co. v. Kennedy, 161 Ala. 600, SO So. 73 (1909) ; American Indem.
Co. v. Southern Missionary College, 195 Tenn. 513, 260 S.W.2d 269 (1953) ; National
Grocery Co. v. Kotzebue Fur & Trading Co., 3 Wash. 2d 288, 100 P.2d 408 (1940).

20 Osborne v. Security Ins. Co., 155 Cal. App. 2d 201, 318 P.2d 94 (Dist. Ct. App.
1957); Feinman v. Consolidated Mut. Ins. Co., 155 N.Y.S.2d 326 (N.Y. Munic. Ct.
1956); Batchelor v. American Health Ins. Co., 234 S.C. 103, 107 S.E.2d 36 (1959).
21 See 1 Richards, Insurance �� 64-66 (5th ed. 1952).
22 Dickson v. Uhlmann Grain Co., 288 U.S. 188 (1933) ; Irwin v. Williar, 110

U.S. 499 (1884).
23 Marine Ins. Act, 1746, 19 Geo. 2, c. 37, � 1 (repealed).
24 See Patterson, Cases & Materials on Insurance 252 (2d ed. 1947).
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should be a contract of indemnity, it may be argued that this belief
reflects merely another manifestation of the antagonism to the wager
and, therefore, is essentially a part of the general policy against
wagering.
It was the wagering aspect of insurance that gave the English courts

the most trouble. By the sixteenth century the practice of insuring
marine risks, which had been carried to England by Italian merchants,
was already well-known in the maritime trade. Since no line of commer
cial activity was more hazardous and uncertain than the maritime ven

tures of that period, the very nature of the business was a prime factor
in the development of the insurance contract as a wager. In the eight
eenth century, the judicial view of wagers in England was an expression
of popular sentiment. Wagers per se were neither unlawful nor unen

forceable at common law, although the English judges were openly
hostile to pure wagers and did everything possible, short of declaring
them invalid, to discourage them.25 Lord Mansfield was highly influ
ential in the development of the law pertaining to wagers during this

period. From him came the distinction, which was thereafter generally
accepted in determining what wagers were enforceable, that wagers
made with reference to a person's character or tending to injure an

individual were invalid,26 along with other types of wagers considered
harmful. Nevertheless, fearful that public policy would prove too

dangerous an inroad upon the law of contracts, the English courts were

unable to deal with the problem adequately until Parliament passed
statutes requiring an insurable interest in the property27 or the life28
insured as a condition precedent to the creation of a valid insurance

contract. The prohibition contained in this legislation was directed

against insurance "by way of gaming or wagering." These statutes,
embodying the previously noted judicial antipathy toward the wager,
were strictly applied by the English judges. Thereafter, any policy
which was suggestive of a wager was stricken as invalid.29
With the English experience as a background, it is not surprising

that American jurisdictions early condemned wagering agreements as

contrary to their common law.30 At the beginning of the nineteenth

25 Da Costa v. Jones, 2 Cowp. 729, 98 Eng. Rep. 1331 (K.B. 1778).
26 Gilbert v. Syckes, 16 East ISO, 104 Eng. Rep. 104S (K.B. 1812).
2? Marine Ins. Act, 1746, 19 Geo. 2, c. 37, �� 1-3 (repealed).
28 Life Assur. Act, 1774, 14 Geo. 3, c. 48.
29 Hebdon v. West, 3 B. & S. 579, 122 Eng. Rep. 218 (K.B. 1863); Halford v. Kymer.

10 B. & C. 724, 109 Eng. Rep. 619 (K.B. 1830).
30 Wheeler v. Spencer, 15 Conn. 28 (1842); Lewis v. Littlefield, 15 Me. 233 (1839).
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century, public opinion in the United States was decidedly hostile to

wagers of any character. In one of the earliest reported American deci

sions bearing upon the question of insurable interest, no reference was

made to the English statutes, but the court discussed the question of

insurable interest from a public policy standpoint.31 This case is illus

trative of the fact that the American courts generally have not been

timid about applying public policy to the law of contracts. Similarly
while a few courts in this country have attempted to follow the English
common law,32 the majority of American jurisdictions have assumed an

independent posture.33 By resting their decisions on a firm public
policy basis, they have been able to take the more flexible position of

adapting the insurable interest requirement to the needs of a changing
society.
Today it is generally recognized that any relationship which furnishes

a reasonable expectation of pecuniary benefit from the continued exist

ence of the subject of insurance will create a valid insurable interest.
Because a distinction must be made, however, between property and
life insurance, this note will treat the shareholder ownership of these

types of insurance as separate topics.

II

Shareholder Ownership of Insurance on Corporate Property

In property insurance, an insurable interest will exist when a person
sustains such relations with respect to property that a reasonable ex

pectation exists, coupled with a present right, as to benefit to be derived
from its continued existence, and of loss or liability from its destruc
tion.34 If the person would sustain a loss from the destruction of the
property, it is immaterial whether or not he has any title in, lien upon,
or possession of the property. Any right which may be enforced against
the property is a sufficient basis.35 In order for the property interest to
be protected by law, it must be of such a character that the destruction
of the property will have a direct and adverse effect upon it. Generally,

31 Lord v. Dall, 12 Mass. 115 (1815).
32 Bevin v. Connecticut Mut. Life Ins. Co., 23 Conn. 244 (1854) ; Singleton v. St.

Louis Mut. Ins. Co., 66 Mo. 63 (1877).
33 See Couch, Insurance � 24:1 (2d ed. 1960).
34 See Vance, Insurance � 29 (3d ed. 1951).
35 Le Doux v. Dettmering, 316 111. App. 98, 43 N.E.2d 862 (1942) ; Cherokee Foundries,

Inc. v. Imperial Assur. Co., 188 Tenn. 349, 219 S.W.2d 203 (1949).
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a reasonable expectation of pecuniary benefit from the continued exist
ence of the property will be a sufficient insurable interest.36

Security devices typically provide the creditor with enforceable rights
in specific property so that the courts have recognized the insurability of
the interest of lienors and secured creditors as well as that of their
debtors.37 Conversely, as a general proposition, an unsecured creditor
does not have an insurable interest.38 There are instances, however, in
which the unsecured creditor's relationship to the property may be
established by a contract, the performance of which in some way turns
on the continued existence of the property, either expressly or impliedly.
In these situations, a few cases have found an insurable interest based on

the contract although there was no enforceable property right.39 A small
minority of courts, even in the absence of such a contract right, will
recognize an insurable interest in property if there is a mere factual
expectation of economic disadvantage accruing upon damage to the
property.40
The cardinal principle, established earlier, that a contract of property

insurance is a contract of indemnity necessitates the universal rule that
in order to effect a recovery on such an insurance policy, the insured
must show an insurable interest in the property at the time of the loss.41
There is a split of authority as to whether it is necessary for such interest
to exist at the time of the inception of the insurance contract as well.
The majority of cases follow the rule that an insurable interest must
exist both at the inception of the contract and at the time of loss.42
These cases apply the conventional rationale that a policy of insurance

against loss of property in which the insured has no interest at inception

38 Pacific Natl Fire Ins. Co. v. Watts, 266 Ala. 606, 97 So. 2d 797 (1957).
37 Hayward Lumber & Inv. Co. v. Lyders, 139 Cal. App. 517, 34 P.2d 80S (Dist. Ct.

App. 1934) ; Fire Ass'n v. Ward, 130 W. Va. 200, 42 S.E.2d 713 (1947).
38 Banco Commercial de Puerto Rico v. Royal Exch. Assur. Corp., 71 F.2d 933 (1st

Cir. 1934).
39 Harrison v. Fortlage, 161 U.S. 57 (1896) ; National Filtering Oil Co. v. Citizens'

Ins. Co., 106 N.Y. 535, 13 N.E. 337 (1887) ; Graham v. Fire Ins. Co., 48 S.C. 195, 26

S.E. 323 (1897).
40 Liverpool & London & Globe Ins. Co. v. Boiling, 176 Va. 182, 10 S.E.2d 518 (1940) ;

Tischendorf v. Lynn Mut. Fire Ins. Co., 190 Wis. 33, 208 N.W. 917 (1926).
41 See Couch, Insurance � 24:17 (2d ed. 1960).
42 Patterson v. Durand Farmers Mut. Fire Ins. Co., 303 111. App. 128, 24 N.E.2d 740

(1940) ; Crabb v. Calvert Fire Ins. Co., 255 S.W.2d 990 (Ky. 1953) ; Yoshida v. Security
Ins. Co., 145 Ore. 325, 26 P.2d 1082 (1933); Shaffer v. Calvert Fire Ins. Co., 135 W. Va.

153, 62 S.E.2d 699 (1950).
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amounts to a wager and, therefore, is void as being against public
policy. Despite these decisions, it generally has been held that a valid

contract of insurance may be made for the future protection of property
in which the insured has no present right or interest, and which may not

even be in existence.43 The insurance in these cases, however, does not

attach to the property until it is acquired by the insured, for it is not

until such time that a true insurable interest arises.
The foregoing rules would appear to be broad enough to include the

interest of a shareholder in the property held by his corporation.
Because of his pecuniary relationship with respect to this property, it
does not seem that the concept of a separate, title-holding corporate
entity should preclude his having an insurable interest. Not only will the
destruction of the corporation's property adversely affect the value of

his holding in the company as such, but it will materially harm the pros

pects of a return on his investment through dividends. Moreover, be

cause the total value of the corporate property would be diminished,
his right to share in the net assets upon a subsequent dissolution would
be impaired. It is to be recognized, therefore, that a shareholder has a

direct and pecuniary interest in the preservation of the property of his

corporation and consequently may legitimately require a means of
indemnification with respect to his investment.
The English courts have held that a shareholder has no insurable

interest in the property of a corporation. A frequently cited case ex

plaining this view is Macaura v. Northern Assur. Co.** in which the
owner of a timber estate sold the whole of the timber thereon to a

timber company, in consideration of fully paid up shares in the com

pany. Subsequently, by policies effected in his own name, he insured
the timber against fire. The greater part of the timber was later

destroyed by fire, and when the insurer refused to pay pursuant to the
terms of the policy, the assured brought suit to recover for the loss.
The claimant was the sole shareholder in the company and was also a

substantial creditor of the company. The House of Lords held that the
sole shareholder had no insurable interest in the property of the corpora
tion and refused to allow him to collect on the policies, not only because
he lacked legal or equitable title to the property, but also because of a
supposed difficulty in determining the extent of a shareholder's interest

43 Mills v. Farmers' Ins. Co., 37 Iowa 400 (1873) ; Antell v. Pearl Assur. Co., 2S2
Minn. 118, 89 N.W.2d 726 (1958) ; Sun Ins. Office v. Merz, 64 NJ.L. 301, 45 Atl. 785,
(Ct. Err. & App. 1900).
44 [1925] A.C. 619 (No. Ire.).
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in a given piece of corporate property. It is submitted that the difficulty
in evaluating the individual shareholder's interest in specific corporate
property, considered insurmountable in the Macaura case, is merely a

problem of accounting and one which is readily solved, given a financial
statement of the corporation and the value of the destroyed property.
Prior to Macaura, another English case45 had held that a shareholder
could insure against loss in an adventure undertaken by the corporation,
on the theory that insurance in this case was like an insurance on profits.
It is difficult to perceive any good reason why, if a shareholder's interest
in a corporation could be insured against losses occurring in the prosecu
tion of a corporate enterprise, he could not insure the property of the

corporation embraced in the adventure and prove his interest by showing
that he was a shareholder.
The only case in the United States that has reached the same conclu

sion as that of the Macaura case is Philips, Beckel & Co. v. Knox

County Mut. Ins. Co.,46 but the reason given for the decision in the case

differs essentially from that employed in the House of Lords decision.

The Philips, Beckel case held that when certain property belongs to a

corporation, the shareholders cannot insure it as their individual prop

erty. This decision, however, was based solely on the charter of the

corporation which gave the corporation a lien on the property insured.

The court held that since the shareholders did not possess such title to

the property as would support a lien, they could not insure the corporate
property. As the reasoning of the court has not been followed in more

than a century, and because the corporate charter was the determinative
factor in the court's decision, clearly the case cannot be regarded as

general authority denying the right of shareholders to insure property
of a corporation.47
The weight of authority in the United States is that a shareholder in

a private corporation has an insurable interest in the corporate property
to the extent of the actual loss which he might sustain by reason of the

injury or destruction of such property.48 The rationale of these decisions

45 Wilson v. Jones, L.R. 2 Ex. 139 (1867).
46 20 Ohio 174 (1851).
47 1 Cooley, Briefs on Insurance 241-42 (2d ed. 1927).
48 Seaman v. Enterprise Fire & Marine Ins. Co., 18 Fed. 250 (8th Cir. 1883) ; Aetna

Fire Ins. Co. v. Kennedy, 161 Ala. 600, 50 So. 73 (1909) ; Riggs v. Commercial Mut. Ins.

Co., 125 N.Y. 7, 25 N.E. 1058 (1890) ; American Indem. Co. v. Southern Missionary

College, 195 Tenn. 513, 260 S.W.2d 269 (1953) ; Pacific Fire Ins. Co. v. John E. Morris

Co., 12 S.W.2d 971 (Tex. App. Comm'n 1929) ; National Grocery Co. v. Kotzebue Fur &

Trading Co., 3 Wash. 2d 288, 100 P.2d 408 (1940).
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is exemplified by the language of the court in Riggs v. Commercial Mut.
Ins. Co.:

The stockholder in a corporation has no legal title to the corporate assets or

property, nor any equitable title which he can convert into legal title. The cor

poration itself is the legal owner and can deal with corporate property as owner

subject only to the restrictions of the charter .... But stockholders in a cor

poration have equitable rights of a pecuniary nature growing out of their situa

tion as stockholders, which may be prejudiced by the destruction of the cor

porate property. The object of business corporations is to make profits through
the exercise of the corporate franchises, and gains so made are distributable

among the stockholders according to their respective interests, although the time

of division is ordinarily in the discretion of the managing body. It is this right
to share in the profits which constitutes the inducement to become stockholders.
So also on the winding up of the corporation, the assets, after payment of debts,
are divisible among the stockholders. It is very plain that both of these rights
of stockholders, viz.: the right to dividends and the right to share in the final
distribution of the corporate property may be prejudiced by its destruction.
... It is not necessary to constitute an insurable interest that the interest is
such that the event insured against would necessarily subject the insured to loss.
It is sufficient that it might do so and that pecuniary injury would be the natural
consequence.49

As noted, an unqualified ownership is not necessary to establish
an insurable interest. The cases indicate that many times an extremely
tenuous, although legally enforceable, property interest may suffice.
Thus it has been held that a surety may insure that property of
the principal debtor which has been appropriated to the security of the
creditor, although the surety's interest in the property is merely a future
power of subrogation conditioned upon nonpayment by the debtor.50
A landlord, similarly, may effect insurance on the furniture in the house
of his tenant whose rent is overdue,51 and one employed as a superin-
tendant of a factory under a long-term contract may insure the factory
itself.62 In view of these cases permitting such limited interests in prop
erty to serve as a valid basis of insurance, is it unreasonable to approve
the rationale of the Riggs case and allow the shareholder an insurable
interest in corporate property? The great majority of American courts
which have considered this question have answered in the negative, for
the shareholder's rights with respect to corporate property are not

tenuous, but rather are directly dependent on the continued existence of

49 12S N.Y. 7, 12-13, 25 N.E. 1058, 1060 (1890).
50 Fireman's Ins. Co. v. Powell, 52 Ky. 311 (Louisville Ch. 1852).
51 Mutual Fire Ins. Co. v. Ward, 95 Va. 231, 28 S.E. 209 (1897).
52 Graham v. Fire Ins. Co., 48 S.C. 195, 26 S.E. 323 (1897).
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the property. It would appear that the shareholder, being the only
natural person with a substantial interest in the preservation of the
property of the corporation, should be allowed to protect this interest
through the medium of insurance.

Furthermore, since the basis for the insurable interest requirement is
a strong public policy against wagering, no good reason appears for
denying the validity of a shareholder's insurance of his corporation's
property. It is said that an insurable interest is required primarily as

evidence of good faith.53 The foregoing analysis clearly demonstrates
the legitimate interest of a shareholder in the tangible assets of his
corporation. With good reason, then, he may wish to secure his invest
ment from impairment by unforeseeable destruction of the non-human,
wealth-producing factors of his company. The limitation of recovery to
the actual loss he sustains will further serve to remove what might
otherwise seem to be the speculative nature of the insurance.

Ill

Shareholder Ownership of Insurance on the Lives of

Key Corporate Personnel and Parties in Interest

1. Officers and Employees
Despite the paucity of reported cases bearing directly upon the sub

ject of a shareholder's ownership of insurance on the lives of the officers
and employees of his corporation, it would seem that the reasons which

may motivate the shareholder to insure his company's tangible property
would be no less imperative in causing him to take steps to safeguard
his investment from a diminution in value through the untimely death
of one whose services represented a substantial contribution to the
success of the business. Especially would this be true where the com

pany dealt more in services than in goods. The loss which the share
holder may sustain through the demise of a particular officer or employee
may be far greater than that which might be occasioned by a complete
destruction of all of the corporation's property.54 The fact that the

precise value of a particular individual's services to the corporation can

not be estimated will not preclude the taking out of a policy upon such
person's life so long as the beneficiary-shareholder has a valuable interest
in the insured's continued life.55 In discussing the factors which are neces-

53 Vance, Insurance � 31 (3d ed. 1951).
54 See Sandlin's Adm'x v. Allen, 262 Ky. 355, 90 S.W.2d 350 (1936) ; Murray v. G. F.

Higgins Co., 300 Pa. 341, 150 Atl. 629 (1930).
65 Indemnity Ins. Co. v. Dow, 174 F.2d 168 (6th Cir. 1949) ; Home Mut. Benefit
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sary to show the existence of an insurable interest in life, the United States

Supreme Court has said: "The essential thing is, that the policy shall be

obtained in good faith, and not for the purpose of speculating upon the

hazard of a life in which the insured has no interest."56 The "insurable in

terest" of a beneficiary in the life of another contemplates a reasonable

expectation of benefit from the continuance of insured's life.57 The fact

that the business is able to continue after the insured's death will not

serve to negate the value of the insured to the functioning of the enter

prise.58 All that is required to sustain a contract of insurance taken out by
a beneficiary on the life of another person is that such beneficiary have an

insurable interest at the time the policy is issued.59 Unlike the rule con

cerning property, the subsequent termination of the insurable interest will
not affect the assured's right of recovery. Hence the fact that the insured

may at a later date voluntarily sever his relationship with the corporation
is of no consequence.60
There is no doubt today that a corporation has an insurable interest

in the lives of those persons who render distinctive and valuable services
to it.61 The rationale supporting this commonly accepted view is that
the corporation has a vital interest in the continued life of such persons.
Insurance which is based upon such an insurable interest is commonly
known as "key man" insurance. The courts have held that a company
has an insurable interest in the lives of its officers and employees where
the success of the business is largely dependent upon the experience,
knowledge and skill of the insured.62 The basic factor that must be

Ass'n v. Keller, 148 Ark. 361, 230 S.W. 10 (1921); Guardian Mut. Life Ins. Co. v.

Hogan, 80 111. 35, 22 Am. Rep. 180 (1875).
56 Connecticut Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 460 (1876). However, good

faith alone will not sustain a policy taken out on the life of another by one who has no

insurable interest. Commonwealth Life Ins. Co. v. George, 248 Ala. 649, 28 So. 2d 910

(1947).
57 Indemnity Ins. Co. v. Dow, 174 F.2d 168 (6th Cir. 1949) ; Gerard v. Metro

politan Life Ins. Co., 167 Miss. 207, 149 So. 793 (1933).
58 Murray v. G. F. Higgins Co., 300 Pa. 341, 150 Atl. 629 (1930).
59 Connecticut Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457 (1876) ; Ducros v. Com

missioner, 272 F.2d 49 (6th Cir. 1959) ; Urquhart v. Alexander & Alexander, Inc., 218
Md. 405, 147 A.2d 213 (1958).

60 Chapman v. Lipscomb-Ellis Co., 194 Ga. 640, 22 S.E.2d 393 (1942) ; Hicks v.

Cary, 332 Mich. 606, 52 N.W.2d 351 (1952) ; Alexander v. Griffith Brokerage Co., 228
Mo. App. 773, 73 S.W.2d 418 (Kansas City Ct. App. 1934).

61 United States v. Supplee-Biddle Hardware Co., 265 U.S. 189 (1924) ; Wurzburg v.
New York Life Ins. Co., 140 Tenn. 59, 203 S.W. 332 (1918).

62 McMullen v. St. Lucie County Bank, 128 Fla. 745, 175 So. 721 (1937) ; Baker v.

Keet-Rountree Dry Goods Co., 318 Mo. 969, 2 S.W.2d 733 (1928).
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considered in each case is the particular service rendered by the insured.
The fact that he possesses a corporate title is not sufficient to give the
company an insurable interest in his life,63 nor will the mere fact of
employment suffice to allow an employer to carry insurance on the em

ployee's life.64 More specifically, the requirements for "key man" insur
ance have been generally stated to require the showing of a two-fold
pecuniary interest : ( 1 ) that insured's services are essential to the pros
perity of the company, and (2) that his death would be the cause of
substantial loss to the corporation.63 This rule is, of course, subject to
statutory modification and, in at least one jurisdiction, it is provided
that a corporation may be named as beneficiary of any insurance policy
on the life of an officer when issued by a legal reserve life insurance
company.66 Another state has legislation granting to a corporation an

insurable interest in the life of an officer or agent if such person's death
would cause the corporation financial loss.67
It would seem that, given a situation where the shareholder's pecuniary

interest in the corporation is highly dependent upon the continued life
of a specific individual, the shareholder would likewise have an insurable
interest in this individual's life. As was recognized in Murray v. G. F.

Higgins Co.,68 the death of a particular officer may have an equally
adverse effect upon the shareholder's interest insofar as it may reduce
the rate of dividends and render less valuable the shareholder's interest
in the company. In the Murray case, the insured had been vice president
of the corporation and operated as a "contact man" not only with other
firms but apparently with the public as well. The opinion stated that new
business was obtained "to a large extent through his individual efforts,"
and the court remarked that "obviously his death would at least cause

a substantial loss to the stockholders . . . ."69 In at least two other

instances, decisions have been rendered which definitively hold that a

shareholder does have such insurable interests. An examination of these

cases would appear to be in order.

63 United Security Life Ins. Co. v. Brown, 270 Pa. 270, 113 Atl. 446 (1921).
6* Turner v. Davidson, 188 Ga. 736, 4 S.E.2d 814 (1939) ; Gerard v. Metropolitan Life

Ins. Co., 167 Miss. 207, 149 So. 793 (1933).
65 United States v. Supplee-Biddle Hardware Co., 265 U.S. 189 (1924) ; First-Columbus

Nat'l Bank v. D. S. Pate Lumber Co., 163 Miss. 691, 141 So. 767 (1932).
66 Tex. Ins. Code Ann. art. 3.49 (1952).
67 N.C. Gen. Stat. � 55-17(b)(4) (1960).
68 300 Pa. 341, ISO Atl. 629 (1930).
�9 Id. at 345, 346, 150 Atl. at 630.
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In Mickelberry's Food Prods. Co. v. Haeussermann,70 the lives of
defendants Haeussermann and Ackermann had been insured by the share
holders of the Laclede Packing Company, and each policy had been
made the corpus of an insurance trust. Each of the two defendants
served as trustee of the trust which held the policy on the other's life.

Subsequent to the creation of this arrangement, plaintiff Mickelberry's
and others purchased all of Laclede's stock and requested the two

trustees to pay over to them the cash surrender value of the life insurance

policies. When the trustees refused, suit was brought to have the trusts

liquidated and to compel payment. The basic issue was whether an

assignment of a policy to an assignee without an insurable interest was

valid, but before the court could decide that question, it had first to
determine whether the assignors, i.e., the shareholders, had an insurable
interest in the lives of the two insureds. The facts revealed that both
Haeussermann and Ackermann were incorporators at the time the

company had been organized in 1921 and had continuously served as

officers for twenty-four years until the corporation was sold. At the time
the policies were issued, the two men occupied the chief executive
offices of the company. The Missouri Supreme Court recognized the
insurable interest of the shareholders without comment, stating that
such fact must be "conceded."71
Several years earlier, in Sandlin's Adm'x v. Allen,72 the Court of

Appeals of Kentucky had determined that a shareholder of a corporation
manufacturing pharmaceuticals had an insurable interest in the life of
an employee who was in charge of the company's business and labora
tories and who was described as a technician possessing knowledge and
skill in the manufacture of medicinal preparations to a marked degree.
Some time after a policy had been issued to the shareholder, the employee
purchased all of the outstanding stock of the corporation. As a part
of this transaction, the employee executed and delivered a promissory
note to the insuring shareholder in the amount of $2,000. That very
afternoon the former employee was involved in a fatal automobile
accident. The administratrix of his estate filed this suit in equity to

compel the assured to pay the deceased's estate the amount of the
proceeds from the policy in excess of $2,000, alleging that assured's only
relationship to the deceased was that of debtor-creditor and that therefore
the extent of his insurable interest was the amount of the debt. The court

70 247 S.W.2d 731 (Mo. 1952).
71 Id. at 738.
72 262 Ky. 355, 90 S.W.2d 3S0 (1936).
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disagreed with this contention and held that the circumstances of the
case were sufficient to satisfy the purpose of the policy against wagers.
The opinion stated that at the time the policy was issued, it was clear
that the death of Sandlin would result in irreparable loss to the Allen-
Sandlin Laboratories, and that in all probability the business would be
discontinued, as there was no one else who could carry on the operation;
the stock in the corporation owned by the Drs. Allen would then become
worthless. The court found that since the insuring shareholder had a

reasonable expectation of deriving pecuniary advantage from the
preservation of the subject matter of the insurance, the general require
ment of insurable interest had been satisfied.
While the topic under consideration would appear to be fully applicable

to large corporations, at least from a theoretical standpoint, its practical
application is in fact better adapted to the "close corporation." In the
latter situation the substantial interest of the individual investor is more

apparent, and the likelihood of his desiring to insure his holding more

real. Furthermore, there are two obstacles that tend to preclude the wide
use of life insurance by a shareholder of a large corporation to secure

his investment: the fact that he will most likely possess only a small

percentage interest in the investment as a whole, and the possibility that
the consent of the insured may be required. While the life insurance

agreement is not necessarily looked upon as a contract of indemnity,73
and hence recovery on the contract will not be limited to the actual loss

sustained, the good faith of the insuring shareholder will be required
to validate the policy. Consequently, where the insurance carried
is greatly in excess of the value of the share interest in the corpo

ration, it might reasonably be asserted that such agreement was only a

guise for speculation on the life of the insured. The degree of variance
will go far in determining whether the insuring shareholder acted in

good faith.74 Additionally, many states, either by statute or common law,
require the consent of the insured when another person seeks to insure

his life.75 A natural disinclination to allow one's life to serve as a means

73 Connecticut Mut. Life Ins. Co. v. Schaefer, 04 U.S. 4S7 (1876) ; Butterworth v.

Mississippi Valley Trust Co., 362 Mo. 133, 240 S.W.2d 676 (1951) ; Ryan v. Andrewski,
206 Okla. 199, 242 P.2d 448 (1952).

74 See Cammack v. Lewis, 82 U.S. (15 Wall.) 643 (1872) ; Amick v. Butler, 111 Ind.

578, 12 N.E. 518 (1887).
75 Callicott v. Dixie Life & Acc. Ins. Co., 198 Ark. 69, 127 S.W.2d 620 (1939);

Holloman v. Life Ins. Co., 192 S.C. 454, 7 S.E.2d 169 (1940). In some states, statutes

may require consent by the person whose life is to be insured. Neb. Rev. Stat. � 44-704

(1952); N.Y. Ins. Law � 146(3); Pa. Stat. Ann. tit. 40, � 512 (Supp. 1959).
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of securing another's investment would appear to be a major difficulty
for the insuring shareholder to overcome, especially where insured and
assured are not personally acquainted.
The "close corporation" has been described as "an enterprise in

corporate form in which management and ownership are substantially
identical."76 Thus it has been stated that a close corporation is "one
that has been organized by an individual or a group of individuals seeking
the recognized advantages of corporations, but regarding themselves
basically as partners."77 While a "close corporation" should not be
viewed as necessarily a small business,78 from the definitions given it
would appear that generally there would be a limited number of parties
in interest and that each would therefore have a proportionately large
interest in the wealth-producing factors of the company. This would better
enable the insuring shareholder to demonstrate "good faith" in procur
ing insurance on the lives of key men, and the closer relationship among
shareholders would probably serve to alleviate the difficulty that might
otherwise arise in attempting to secure the consent of an officer or

employee to having his life insured.

2. Other Shareholders

Public policy will not prevent one person from insuring the life of
another where by reason of their business relationships it is clear that
the person taking out the insurance has a pecuniary interest in the con

tinued life of the insured.79 Participation in corporate ventures is not
the sole basis for establishing this type of insurable interest so long as

it can be demonstrated that each is dependent upon the other for their
mutual prosperity.80 Thus while the basis for permitting this insurable
interest may be ancillary to the fact of the shareholder's interest
in his corporation, the insurance so obtained may effectively serve
to safeguard an investment in the case of a close corporation. This
is not to suggest that shareholders of more widely held companies may
not avail themselves of insurance upon the lives of each other where, in
fact, they otherwise qualify as "business associates," but in such circum-

76 Israels, The Close Corporation and the Law, 33 Cornell L.Q. 488 (1948).
77 In the Matter of Pivot Punch & Die Corp., IS Misc. 2d 713, 715, 182 N.Y.S.2d 459,

462 (Sup. Ct.), modified, 9 App. Div. 2d 861, 193 N.Y.S.2d 34 (1959).
78 Israels, supra note 76.
79 Poland v. Estate of Fisher, 329 S.W.2d 768 (Mo. 1959) ; Butterworth v. Mississippi

Valley Trust Co., 362 Mo. 133, 240 S.W.2d 676 (1951).
80 Connecticut Mut. Life Ins. Co. v. Luchs, 108 U.S. 498 (1883) ; Rush v. Howkins,135 Ga. 128, 68 S.E. 1035 (1910).
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stances the insurance will serve strictly personal objectives and will
probably not be significant in regard to the ownership of the corporation.
Because of this limited applicability, therefore, the immediate discus
sion will be confined to the close corporation and no reference will be
made to investors in large concerns.

Quite often, instead of creating a partnership, several persons who
wish to establish a business enterprise will set up a close corporation,
holding all of the stock themselves, so as to avail themselves of the
corporate form of organization.81 Since no effort is made to induce others
to purchase stock, there is evidenced an intent to keep the corporation
"close." This purposefulness may be defeated, however, by the untimely
death of one of the parties, by reason of which "outsiders" may succeed
to his interest in the company. The parties may protect themselves from
this contingency by jointly entering into a "buy-sell" agreement whereby
the deceased's estate will be bound to sell his holding in the corporation
to the remaining shareholders at an agreed price.82 Because of the

danger that some of the parties may not have the means of purchasing
such stock at that critical time, a common solution has been to fund
such agreements with life insurance by using a cross-purchase arrange
ment in which each shareholder is a beneficiary of a policy on the
insured's life.83 While thus assuming the character of an investment, it
is not shorn of its indemnity aspects, for "the surviving business as

sociates and the business entity itself will benefit from the assurance of

continuity and harmony of management achieved by the elimination of

possible interference from, or conflict with, the decedent's successor in

interest."84 It has been said that the "life insurance method" not only
alleviates the risk that the remaining parties in interest may not be in

a position to buy, but it also affords the most convenient way of financ

ing such purchase.85
Illustrative of the circumstances in which "business relationships"

will afford the basis of an insurable interest are two Missouri cases

81 See Industrial Equip. Co. v. Montague, 224 S.C. 510, 80 S.E.2d 114 (1954).
82 Jones, How Insurance Is Used by Closely Held Corporations, 27 Ins. Counsel J. 276

(1960).
83 In some states, statutes provide that parties to such an agreement shall have an

insurable interest in the life or lives of the person or persons contracting to sell. Hawau

Rev. Laws � 181-413(c) (3) (1955); La. Rev. Stat. � 22:613(c)(3) (1950); N.C. Gen.

Stat. � 58-204 (1960).
8* Note, The Use of Life Insurance To Fund Agreements Providing for Disposition of a

Business Interest at Death, 71 Harv. L. Rev. 687 (1958).
85 White, Business Insurance 333-34 (2d ed. 1956)-.
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decided during the past decade. In the first of these, Butter-worth v.

Mississippi Valley Trust Co.,86 Butterworth assigned an insurance policy
on his own life to his business associate, Tarlton, to whom he was then
indebted. The two had formed a partnership in 1925 which was incor

porated two years later under the style "General Material Company."
Butterworth and Tarlton each had a one-quarter interest in the company
and the former served as president and treasurer until his death in
1947. Both men were also associated in a second commercial enterprise,
the Missouri-Illinois Material Company, and each served as officer and
director until Tarlton's death in 1943. Tarlton had owned seventy-five
percent of the outstanding stock in this second company and Butterworth
held the remainder. General Material Company manufactured ready-mix
concrete and was the largest single purchaser of sand and gravel from
Missouri-Illinois. Tarlton's own company, G. L. Tarlton Contractor,
Inc., purchased all of its ready-mix concrete from General Material

Company. On the basis of these facts, the court stated:
The business relationships of the two men were interlocked and intertwined and '

this record shows that for their mutual prosperity, they were mutually depend
ent upon each other .... The business relationships of the two, their dependency
upon each other, gave Tarlton a full insurable interest in the life of Butter
worth.87

Plaintiffs alleged that the policy was really given to secure Tarlton as

a creditor of Butterworth and that hence his trustee should be required to
pay over to Butterworth's estate the proceeds of the policy in excess of
the amount of the outstanding obligations. This contention was rejected
by the court on the theory that since Tarlton had a full insurable interest
in Butterworth's life on the basis of their business relationships, the
trustee of his estate could retain the face amount received under the
policy.
Eight years later, the same court similarly held in Poland v. Estate ofFisher88 that one who obtained insurance to protect his business from

loss in the event of the death of his business associate had an insurable
interest in such person's life. In Poland, Fisher was a dealer in live
stock who had used certain yards owned by Poland's companies in
connection with the purchase and sale of animals. Poland not only received
compensation for feeding and storing the livestock on a per-head basis but
he was also given a share of Fisher's commission on the sale of each

86 362 Mo. 133, 240 S.W.2d 676 (1951).
87 Id. at 140, 240 S.W.2d at 680.
88 329 S.W .2d 768 (Mo. 1959).
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animal. It was alleged that Fisher brought more stock to Poland's yards
than any other commissionman. Noteworthy in this latter case is the
absence of the strong language used by the court in Butterworth to
justify its finding that an insurable interest was present. The court in
Poland does not mention that the relationship between the assured and
Fisher was "interlocked" and "intertwined," nor does it recite that
each was dependent upon the other for their "mutual prosperity." Both
parties had agreed that the only business connection had been the use

of Poland's yards by deceased in the sale and handling of livestock.
The court appeared to place great emphasis upon the fact that assured had
received approximately $3,000 per month from handling Fisher's
requirements and supported its conclusions with a significant reference
to the traditional view of insurable interests in life: "[A] person has an

insurable interest in the life of another where there is a reasonable

probability that he will gain by the latter's remaining alive or lose by
his death."89
It would appear that these holdings permitting an individual to insure

the life of his "business associate" represent but an adjunct to the basic
insurable interest requirement. Thus, it would seem to stand on a par with
such other relationships giving rise to an insurable interest as debtor and

creditor,90 and employer and employee.91 Professor Vance states the
rule quite broadly when he writes: "Any person so related to another
either by contract or commercial association that a right possessed by
him will be extinguished or impaired by the death of that other may
lawfully procure insurance on the other's life."92

Conclusion

In a corporate venture, the fact that the shareholder's prosperity is
derivative from that of his corporation does not in any way lessen his

pecuniary interest in the successful and profitable operation of the
business. Even if the company's earnings do not result in a dividend
return on his share interest in the concern, the value of his investment

may nonetheless be improved. The fact that his beneficial standing is

89 Id. at 772.
90 Progressive Life Ins. Co. v. Bohannon, 74 Ga. App. 617, 40 S.E.2d 564 (1946) ; Biggs

v. Washington Natl Ins. Co., 275 S.W.2d 566 (Tex. Civ. App. 1955).
91 McMullen v. St. Lucie County Bank, 128 Fla. 745, 175 So. 721 (1937) ; Buse &

Caldwell Dissolution Case, 328 Pa. 211, 195 Atl. 9 (1937) ; Wurzburg v. New York Life

Ins. Co., 140 Tenn. 59, 203 S.W. 332 (1918).
92 Vance, Insurance � 31 (3d ed. 1951).
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more the result of services rather than goods should not preclude him

from being able to protect his continued economic well-being by insur

ing the sources of that prosperity, even though his corporation, if it so

desired, would be free to do so. It would be unreasonable to inject the
fiction of the corporate entity to bar his insuring the company's human

productive factors when no objection is raised to his obtaining a means

of indemnity for the possible loss or destruction of the corporation's non-

human productive factors. It is submitted that the shareholder has a

sufficiently valuable interest in the preservation of the subject matter
of his insurance, whether he seeks to insure his corporation's tangible
property or its "key men," to warrant the enforcement of such policies
as he may individually desire to purchase. Not only does he have a

pecuniary interest in the value of his stock, but also he has dual

proprietary rights with respect to his corporation which may be affected
�the right to a share of declared dividends and the right to share in the
net assets of the company upon dissolution. Clearly, such insurance
should not be condemned as a mere wager.

Frank P. Presta
George A. Fisher



DECISIONS
BANKRUPTCY�Section 70(c) of Bankruptcy Act Permits Trustee

as Hypothetical Creditor To Set Aside Chattel Mortgage Only if
Unrecorded at Time of Filing of Petition in Bankruptcy. Lewis v.

Manufacturers Nat'l Bank, 364 U.S. 603 (1961).
The bankrupt borrowed money from respondent bank giving as security a

chattel mortgage on an automobile. Under the law of Michigan, where the
transaction occurred, mortgage registration was prerequisite to obtaining
priority over subsequent creditors.1 A period of four days intervened between
execution and recordation of the mortgage, but no evidence appeared that any
creditor had extended credit to the bankrupt during the interval. Over five
months later the borrower filed a voluntary petition in bankruptcy and was

thereafter adjudicated a voluntary bankrupt. The referee held the mortgage
void as against the trustee, on the ground that it had not been immediately
recorded. Since a creditor who extended credit during the period of non-

recordation could have taken prior to the mortgage, the referee concluded that
the trustee could claim the same right even though in fact no such creditor
existed. The district court overruled the referee and the Court of Appeals for
the Sixth Circuit affirmed.2 The Supreme Court granted certiorari. Held,
section 70(c) of the Bankruptcy Act permits a trustee as hypothetical creditor
to set aside a chattel mortgage only if unrecorded at the time of filing of a

petition in bankruptcy.3
At issue in the instant case were the limits of the trustee's power under

section 70(c) to assert the rights of an ideal hypothetical creditor. The per
tinent part of the section reads:

The trustee, as to all property . . . upon which a creditor of the bankrupt could
have obtained a lien ... at the date of bankruptcy, shall be deemed vested as

of such date with all the rights, remedies, and powers of a creditor then holding
a lien thereon . . . whether or not such a creditor actually exists.4

Earlier interpretation of the section, sweeping in its effect and opposed to the
Lewis holding, had appeared in Constance v. Harvey5 which held that a chattel
mortgage unrecorded for ten months after its execution was void as against
the trustee in bankruptcy. Bankruptcy had occurred one year after recordation,
and no actual creditor had extended credit during the period of nonrecordation.
The Constance court nevertheless held that since it would have been possible

1 Mich. Stat. Ann. � 26.929 (1953). In 1959 this statute was amended to give a ten-day
grace period to all mortgagees. Mich. Stat. Ann. � 26.929 (Supp. 1959).

2 In the Matter of Alikasovich, 275 F.2d 454 (6th Cir. 1960).
3 Lewis v. Manufacturers Natl Bank, 364 U.S. 603 (1961).
4 66 Stat. 430 (1952), 11 U.S.C. � 110(c) (1958).
5 215 F.2d 571 (2d Cir. 1954), cert, denied, 348 U.S. 913 (1955)
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for a creditor to have extended credit during the ten-month period, the trustee

in bankruptcy as hypothetical creditor under section 70(c) could assert the

rights of such intervening creditor, even though in fact none existed.6

Although section 70(c) clearly fixed the time at which the trustee's lien

attached, the time at which the trustee was deemed to have extended the credit

whereby he became the hypothetical creditor was not clear. Constance allowed
the trustee to place himself in the position of an "ideal" hypothetical creditor
who extended credit during the period when the mortgage was unrecorded. The

trustee, then, was an ideal creditor who could choose the time at which he

extended the credit upon which he relied as a basis for his lien. The Constance

situation arises only in states having chattel mortgage recording statutes de

signed to protect general creditors from unrecorded mortgages such as the

Michigan7 and New York8 statutes herein involved.9 Because of the conflict
between the decision of the Sixth Circuit in the Lewis case with that of Con

stance, the Supreme Court granted the petition for a writ of certiorari.10 An

appreciation of its resolution, however, requires at least summary acquaintance
with the history of section 70(c).
In York Mfg. Co. v. Cassett,11 the Supreme Court had held that an unfiled

conditional sale was valid against the trustee who had no better title to the

property than the bankrupt. Congress corrected this decision in 1910 by amend

ing section 47(a)(2) of the Bankruptcy Act and vesting in the trustee all the
rights, remedies and powers of a creditor holding a lien by legal or equitable
proceedings on the property in the custody of the bankruptcy court, and as

to the property not in the custody of the bankruptcy court, by vesting in the
trustee all of the rights, remedies and powers of a judgment creditor holding an

execution returned unsatisfied, whether or not such a creditor actually existed.12
Since the trustee acquired the rights of a lien holder, not those of a bona fide
purchaser for value, he did not enjoy any of the greater rights which the law
confers upon the latter status. The congressional intent in amending section
47(a) was to give to creditors in proceedings in bankruptcy all the rights that
creditors under the state law might have had, had there been no bankruptcy and
from which they were debarred by the bankruptcy.13
The Chandler Act of 1938 retained the substance of amended section 47(a)

with minor changes in phraseology but relocated the provision to become

� Id. at 574.
7 Mich. Stat. Ann. � 26.929 (19S3).
8 N.Y. Lien Law � 230.
9 For an enumeration of states having chattel mortgage recording statutes giving rise to

the Constance problem, see Comment, 57 Mich. L. Rev. 1227, 1231 & n.16 (1959).
10 363 U.S. 837 (1960).
11 201 U.S. 344 (1906).
12 36 Stat. 840, 11 U.S.C. � 110(c) (1958).
13 H.R. Rep. No. 511, 61st Cong., 2d Sess. 7 (1910).
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section 70(c).14 In 19S0 the distinction between property in the possession
of the bankruptcy court and property not thus in possession was abolished.15
The section was further amended in 1952 to eliminate an awkward passage
in the 1950 amendment which seemed to give the trustee a lien on the property
to which he had already taken title.16

Section 70(c), popularly known as the strong arm clause, must be contrasted
with section 70(e) which enables the trustee to set aside fraudulent transfers
which actual creditors having proveable claims could avoid.17 Under the latter
section, the trustee is bound by the same statute of limitations as the actual
creditor, and if the actual creditor did not become such, intervene, or otherwise
acquire a critical status at a critical time, the trustee may be able to take noth
ing while standing in his shoes.18 Under section 70(c) the trustee's rights are

not governed by the rights of any actual creditor.

The distinction between the trustee's rights under either section was clouded,
however, by the Constance holding.19 For in determining when the trustee
under section 70(c) might assert his rights as hypothetical creditor, the court

imported into the section the test used under 70(e) for determining when an

actual creditor, under state law, must extend credit to become an intervening
creditor.

Constance has been followed,20 repudiated,21 and distinguished.22 It has
also been extensively criticized in law review articles,23 chiefly on the grounds
that it not only carried the policy of the Bankruptcy Act of equality of distri
bution too far at the expense of secured creditors,24 but it also rendered section

70(e) superfluous in that the rights of the hypothetical creditor would always

14 52 Stat. 881, 11 U.S.C. � 110(c) (1958).
15 64 Stat. 26, 11 U.S.C. � 110(c) (1958).
!6 66 Stat. 430, 11 U.S.C. � 110(c) (1958).
17 52 Stat. 882 (1938), as amended, 66 Stat. 430 (1952), 11 U.S.C. � 110(e) (1958).
18 MacLachlan, The Impact of Bankruptcy on Secured Transactions, 60 Colum. L. Rev.

593, 604 (1960).
!9 Ibid.
20 England v. Sanderson, 236 F.2d 641 (9th Cir. 1956) ; Conti v. Volper, 229 F.2d 317

(2d Cir. 1956).
21 In the Matter of Alikasovich, 275 F.2d 454 (6th Cir. 1960), aff'd sub nom. Lewis v.

Manufacturers Natl Bank, 364 U.S. 603 (1961) ; In re Billings, 170 F. Supp. 253 (W.D.
Mo. 1959); In re DiPierro, 159 F. Supp. 497 (S.D. Me. 1958).

22 In re American Textile Printers Co., 152 F. Supp. 901 (D.N.J. 1957).
23 MacLachlan, The Impact of Bankruptcy on Secured Transactions, 60 Colum. L. Rev.

593 (1960) ; MacLachlan, Title and Rights of the Trustee in Bankruptcy, 14 Rutgers L.
Rev. 653 (1960) ; Marsh, Constance v. Harvey�The "Strong Arm Clause" Re-evaluated,
43 Calif. L. Rev. 65 (1955); Seligson, Creditors Rights, 32 N.Y.U.L. Rev. 708 (1957);
Seligson, Bankruptcy, 30 N.Y.U.L. Rev. 588 (1955). But see Kleinburg & Masterson,
Constance v. Harvey�A Defense, 62 Com. L.J. 124 (1957).

24 Marsh, supra note 23, at 70.
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be equal or greater than those of any actual creditor.25 Both criticisms are

reducible to the simple fact that under Constance, failure to make immediate

recordation rendered a chattel mortgage forever voidable should bankruptcy
subsequently occur at any time. As the Supreme Court stated: "Security trans

actions entered into in good faith years before the bankruptcy could be upset
if the trustee were ingenious enough to conjure up a hypothetical situation in

which a hypothetical creditor might have had such a right."26 By negating
retroactive establishment of the trustee under 70(c) as a creditor in his own

right, the Court in Lewis has removed the ground for both criticisms.

The Court, however, did not refer to the time differential between execution
and recordation of the mortgages in the Lewis and Constance cases. As noted,
the delay in Constance extended over ten months; in Lewis, four days. The

importance of the time factor to a consistent construction of the Bankruptcy
Act is illustrated under section 60(a).27 Under this section recordation of a

mortgage after a lapse of ten months could be construed as being given for an
antecedent debt and, hence, a preference�assuming that the other requisites
of creating a preference are fulfilled. Recordation after a lapse of four days,
however, would not give rise to a preference since a twenty-one day grace
period is provided for by the statute.28 Since the congressional intent in amend
ing section 70(c) was to conform it to "amended section 60(a),"29 the Supreme
Court's literal construction of section 70(c), to the effect that a creditor who
fails to record for ten months should be given the same status as one who fails
to record for four days, therefore would appear questionable, at least from the

standpoint of policy. The decision in Lewis may be cause for corrective legisla
tion by Congress to provide a similar balance between secured and unsecured
creditors under section 70(c) as under section 60(a).
The construction of section 70(c) by the Supreme Court in the Lewis case

should eliminate the inequality of the administration of the Bankruptcy Act
caused by Constance of unjustly enriching general creditors, who were not in
jured by the belated filing, at the expense of the mortgagee whose rights under
local law had been disregarded. But one may question the extent to which the
Court, in resetting the time mechanism of section 70(c), has carried out the
broad policy of federal bankruptcy power to provide a "law for the benefit and
relief of creditors and debtors . . . ."30 Rather than lend an added stimulus
to the policy of prompt recordation, the instant case would appear to have
detracted therefrom, for it fixes the trustee's section 70(c) right as ideal creditor

25 Id. at 73-74.
26 364 U.S. at 609.
27 64 Stat. 24 (1950), 11 U.S.C. � 96(a) (1958).
28 Ibid.
29 H.R. Rep. No. 2320, 82d Cong., 2d Sess. 6 (1952).
30 2 Story, Constitution � 1113, at 13 n.2 (4th ed. 1873), quoted in MacLachlan, Bank

ruptcy 1 (1956).
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as of the date of bankruptcy. Thus the secured creditor, negligent in procuring
immediate recordation, retains a modicum of undeserved protection. While, of
course, the possibility of being subjected to a preference under 60(a) or to the
right of an intervening creditor under 70(e) tends to remove any sense of
security enjoyed by the negligent mortgage-holder under the Lewis case, Con
gress would do well to consider an amendment to section 70(c) which would
allow the trustee, at anytime within the four-month period preceding bank
ruptcy, to assert his right of hypothetical creditor against one who delays re

cording for an unreasonable period. This would give greater impetus to the
aim of the act, to effect prompt recording of security interests, as well as ensure
more equitable distribution of the bankrupt's assets.

MARVIN ROSENBERG

CRIMINAL LAW�Confession Proscribed by McNabb-Mallory Con
stitutes Admissible Evidence of Its Voluntary Oral Affirmation
After Preliminary Hearing Where Circumstances Indicate That

Defendant, Prior to Affirmation, Had Been Fully Apprised of His
Right To Remain Silent. Jackson v. United States, 285 F.2d 675 (D.C.
Cir. 1960).

Defendant Jackson, after his arrest early Sunday morning, was held for inter

rogation by the police approximately eleven hours prior to being given a pre
liminary hearing in the Municipal Court. Following the hearing, defendant was
returned to the police station whereupon he signed a written confession prepared
on the basis of admissions elicited during his earlier detention. On Tuesday,
Jackson consented in writing to an interview with police officers during which
time he orally affirmed the truth of his signed confession. The trial court ruled
that the written statement was admissible as evidence of the defendant's oral
affirmation made at the Tuesday interview. Upon conviction the defendant ap
pealed, contending that all evidence of the affirmation should have been ex

cluded as the outgrowth of a confession inadmissible because made during a

period of illegal detention. The United States Court of Appeals for the District
of Columbia Circuit affirmed the conviction, one judge dissenting. Held, a

confession proscribed by McNabb-Mallory constitutes admissible evidence of
its voluntary oral affirmation after preliminary hearing where circumstances
indicate that the defendant, prior to affirmation, had been fully apprised of his

right to remain silent.1
Although the McNabb2-Upshawz-Malloryi line of cases unquestionably set

tled the inadmissibihty at trial of confessions obtained during periods of

1 Jackson v. United States, 285 F.2d 675 (D.C. Cir. 1960).
2 McNabb v. United States, 318 U.S. 332 (1943).
3 Upshaw v. United States, 335 U.S. 410 (1948).
* Mallory v. United States, 354 U.S. 449 (1957).
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unnecessary delay before preliminary hearing, a number of decisions have

raised the possibility of circumventing this exclusionary principle by admitting
the confessions as evidence of their having been affirmed subsequent to a hearing
during a period of legal detention.5 The instant decision, while in its result

conformed to the earlier holdings, reveals the uncertain foundation on which

the rule of admission is predicated and the conflicting considerations which

impel the judiciary in assessing its applicability.
In the first Jackson case,6 the trial court had excluded Jackson's oral admis

sions of guilt made at the time of illegal detention, but admitted as evidence

of his affirmation of these a written statement based on the admissions and

signed by Jackson shortly after he had been afforded a preliminary hearing.
No attempt was made to introduce as evidence the Tuesday colloquy between

Jackson and the police officer in which Jackson orally affirmed the signed state

ment. In reversing his conviction, the court of appeals noted that the signed
statement was admissible evidence of a subsequent affirmation only if the latter
could be considered an "independent act based upon proper counsel or as oc

curring after time for deliberate reflection."7 Neither condition was thought to
be met since the "signature was obtained as a result of a purposeful process of
inquiry undertaken during a period of unlawful detention."8
In Goldsmith v. United States,9 which intervened between the first Jackson

decision and Jackson's appeal in the instant case, the court of appeals on a

similar fact pattern sustained the lower court's ruling that a pre-preliminary
hearing confession could be used as evidence of a post-preliminary hearing
affirmation. Although substantial reliance was placed on damaging admissions
made after preliminary hearing, apart from defendants' affirmation of the illegal
confessions, the Goldsmith court in support of its decision seized upon the
spontaneity with which the affirmations were made in spite of the fresh admoni
tion afforded defendants at preliminary hearing "of their right to remain
silent."10
In the present case the court, rejecting as it had in Goldsmith the contention

that an illegal confession could not be validated by a later affirmation, observed
that Jackson's statements on Tuesday came after his counsel had advised him

5 Goldsmith v. United States, 107 U.S. App. D.C. 305, 277 F.2d 335, cert, denied, 364
U.S. 863 (1960) ; Jackson v. United States, 106 U.S. App. D.C. 396, 273 F.2d 521 (1959) ;cf. United States v. Bayer, 331 U.S. 532 (1947).
6 The court of appeals had earlier reversed a prior conviction of the defendant Jackson.

Jackson v. United States, supra note 5.
7 Id. at 398, 273 F.2d at 523.
8 Ibid.
9 107 U.S. App. D.C. 305, 277 F.2d 335, cert, denied, 364 U.S. 863 (1960).
10 Id. at 311, 277 F.2d at 341. Judge Fahy, dissenting, stated: "[Considering realisticallythe continuity and proximity in time between the confessions and their reaffirmation canthe magistrate's advice to the defendant concerning his rights be given crucial significance

m cleansing the confessions of illegality." Id. at 316, 277 F.2d at 346.
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on Monday to say nothing to the police. Citing United States v. Bayer11 and
the Goldsmith case as illustrative, the majority further noted that in instances
where the reasons for an exclusionary rule disappear, so too, does the rule.12
The court in Bayer, a case involving the admissibility of subsequent confes
sions where an earlier confession had been ruled incompetent by virtue of
McNabb-Mallory, held that the making of a confession under circumstances
which precluded its use did not disable the confessor from making an admissible
one six months after those conditions had been removed.

Then, having declared that "circumstances" subsequent to a pre-preliminary
hearing confession determine the admissibility of a later affirmation,13 the
instant court focused upon the admonitions given to Jackson following his un

lawful detention. The majority alluded to the judicial caution afforded the
defendant pursuant to Rule 5(b)14�determined insufficient in the earlier Jack
son case�Judge Smith's remarks to the defendant at arraignment on the follow

ing day, and the advice of his counsel to remain silent. These factors coupled
with the defendant's subsequent signing of the consent agreement to the Tues

day interview compelled the court to conclude that the conditions impelling
their earlier decision had been removed.15
Although the subsequent confession decisions present considerations some

what at variance with those appearing in the McNabb-Upshaw-Mallory line of

cases, the concern which prompted this early trilogy�"use by the Government
of the fruits of wrong-doing by its officers"16�underlies the Goldsmith and
Jackson decisions. Nevertheless, subsequent confessions or affirmations have
been admissible when shown to be independent of their earlier illegal counter
parts.17 The present case while illustrative of a policy favoring admissibility
reflects the basic problem in admitting or suppressing such evidence�when
does the confession or affirmation become independent of the improper induce
ment which colored the earlier confession? The Goldsmith court, noting that

11 331 U.S. 532 (1947).
12 285 F.2d at 679.
13 Ibid.
14 Rule 5. Proceedings Before the Commissioner.

(b) Statement by the Commissioner. The commissioner shall inform the defendant
of the complaint against him, of his right to retain counsel and of his right to have a

preliminary examination. He shall also inform the defendant that he is not required to

make a statement and that any statement made by him may be used against him. The
commissioner shall allow the defendant reasonable time and opportunity to consult
counsel and shall admit the defendant to bail as provided in these rules.

Fed. R. Crim. P. 5(b).
15 285 F.2d at 679.
16 Mitchell v. United States, 322 U.S. 65, 70 (1944). See Mallory v. United States, 354

U.S. 449, 452-53 (1957) ; Upshaw v. United States, 335 U.S. 410, 413-14 (1948) ; McNabb
v. United States, 318 U.S. 332, 346 (1943).

17 United States v. Bayer, 331 U.S. 532 (1947) ; Goldsmith v. United States, 107 U.S.

.App. D.C. 305, 277 F.2d 335 (1960); Jackson v. United States, 106 U.S. App. D.C. 396,
273 F.2d 521 (1959).
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both judicial warning and advice of counsel with respect to the defendant's

right to remain silent were not more than an hour old, indicated that the

"freshness" of counsel's advice made the subsequent affirmation independent of
the illicit confession, and furthermore that the spontaneity with which the

affirmation was given cured the defect.18 Judge Burger's reliance upon such

elements implies that a shorter time interval between preliminary hearing and

subsequent affirmation is indicative of an independent and therefore admissible

confession. Earlier, however, the court of appeals in the first Jackson^ case

found that reaffirmation by virtue of Jackson's signing a copy of the admission

was not "an independent act based upon proper counsel or as occurring after

time for deliberate reflection." While lending some insight to the court's earlier

decisions, the present case does not rescue their seeming inconsistency. Al

though the instant court considered circumstances common to all three cases,
the court, in concluding that the later affirmation was competent, emphasized
the "self-serving" nature of the defendant's consent to the Tuesday interview,19
a condition foreign to the Goldsmith and first Jackson cases.

The dissent in the instant case suggests a more constant and therefore more

attractive measure of admissibility than mere "circumstances," when it empha
sizes the defendant's ignorance with regard to the confession's inadmissible
character and thus indicates that only the removal of such a condition would
cure the defect.20 Judge Fahy, in dissenting, observes that the earlier confession
�the inadmissibility of which was unknown to Jackson�had been used as

"leverage" to obtain its affirmation and that, as a result, the latter could not

be said to be independent of the former. The observation however does not

necessarily imply adoption of the "poisonous tree doctrine"21 nor a rejection
of the Bayer holding;22 but in view of his earlier dissent in Goldsmith, Judge
Fahy seems to suggest that the element of predictability now lacking in the
subsequent confession cases may be cured by a reappraisal of Rule 5 of the
Federal Rules of Criminal Procedure. To the same end, the proposal has been
made that the second confession should be admissible only if the accused has
been advised in the interim by the committing magistrate of the earlier admis
sion's incompetency.23 But implementation of the proposal assumes that the

18 107 U.S. App. D.C. at 311, 277 F.2d at 341.
19 285 F.2d at 680.
20 Id. at 681.
21 The doctrine which proscribes the use of evidence obtained as a consequence of an

illegal act has not been extended to the area of subsequent confessions. See Nardone v.
United States, 308 U.S. 338, 341 (1939) ; Silverthorne Lumber Co. v. United States, 251
U.S. 385 (1920).

22 Judge Fahy, dissenting in Goldsmith, indicated his approval of the Bayer holding
when he stated that "six months had intervened to erase the alleged involuntariness of the
confession. The [Bayer] case is not comparable to the one before us 107 U S App D C
at 317, 277 F.2d at 347.

23 McCormick, Evidence � 114 (1954) ; 26 Texas L. Rev. 536, 538 (1948).
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Commissioner will be clothed with powers far beyond those contained in
Rule 5, embracing functions presently exercised only by a trial court.24 Ad
ditionally, it has been noted that police officers would be reluctant to declare
their prior conduct unlawful,25 and the possibility that the accused might well
be without counsel at this critical time gives little assurance that all relevant
considerations will be heard.
In the alternative, an element common to Goldsmith and Jackson, both non

capital offense cases, suggests a more practicable solution. In each case the
defendant's indigence ultimately resulted in his later affirmations, for had he
the funds to meet bail, the preUminary hearing would have occasioned an im
mediate release.26 The earlier Jackson case discloses that Judge Fickling, having
given the accused a preliminary hearing, signed a commitment order placing
the indigent in the custody of a United States Marshal, who took the defendant,
not to the jail, but to the robbery squad offices where the earlier confession was

signed. A like procedure followed in Goldsmith with the indigent defendant
being placed in the custody of a Marshal and the police. Whether the Marshal
in Jackson had the power or authority to return the accused to the police sta
tion for further interrogation poses an unanswered question. A standard com

mitment order commands the Marshal "to take the custody of the above
named defendant and to commit him with a certified copy of this cornrnitment
to the custodian of a place of confinement." Even more intriguing is the ques
tion whether the judge in the Goldsmith hearing, sitting as comrmtting
magistrate, had the power to place the accused in the joint custody of Marshal
and police. It is suggested that an extension of Rule 5(b) thereby empowering
a Cornmissioner to commit an accused to the custody of the police only after
the accused has signed a consent agreement in the Commissioner's presence,
would assure to the indigent's affirmation that degree of impartiality and in

dependency necessary to negative application of the McNabb-Mallory exclu

sionary principle. The amendment would likewise go far in removing the un

certainty that now surrounds the subsequent affirmation situation, while

simultaneously injecting an element of objectivity into the "independent" action
criteria governing admissibihty.

So long as an inadmissible statement can be effectively used to obtain its
own acknowledgment, no true independence can be attributed to subsequent

24 The adrnissibility of evidence is determined by the trial court. McCormick, Evidence

� 112 (1954).
25 70 Yale LJ. 298 (1960).
2<5 Rule 46. Bail.

(a) Right to Bail

(1) Before Conviction. A person arrested for an offense not punishable by death
shall be admitted to bail. A person arrested for an offense punishable by death may
be admitted to bail by any court or judge authorized by law to do so in the exercise
of discretion, giving due weight to the evidence and to the nature and circumstances
of the offense.

Fed. R. Crim. P. 46(a)(1).
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affirmations.27 This standard, if permitted to replace the inarticulate test of

"circumstances" proposed by the court to determine the admissibility of such

affirmations, would seem to have the greater merit of retaining the protections
stemming from Mallory while removing from the subsequent confession cases

the inconstant and necessarily subjective criteria which flow as a consequence
from an ad hoc selection of the appellate tribunal. As the law now stands,
initial observation of the conclusions to be drawn from the Goldsmith and

Jackson holdings reveals that those who have been unable to live with the

Mallory rule of exclusion may now take courage in the realization that a

product of a Mallory violation can once more be utilized by the "yes"-"no"
utterances of an unsuspecting defendant.

ROBERT J. CLUNE

PUBLIC UTILITIES�Public Utility May Employ Restricted Stock
Option Plan as Aid to Recruitment and Retention of Executive
Personnel if Plan Meets Standards Established in Section 7(c)(2)
(D) of the Public Utility Holding Company Act of 193S. Middle
South Util., Inc., SEC Holding Co. Act Release No. 14367 (Feb. 7, 1961).

Middle South Utilities, a registered holding company, filed an application
with the Securities and Exchange Commission (SEC) pursuant to the Public
Utility Holding Company Act of 19351 in which it proposed the adoption of a
plan for granting restricted stock options2 to certain of its key employees and
to key employees of its subsidiary companies. Salient features of the con

templated plan included the following: reservation of 120,000 shares of author
ized but unissued common stock for use therein; selection of qualified bene
ficiaries by a committee of directors themselves ineligible to participate; the
term of the option not to exceed seven years and no option to be granted after
five years from the effective date of the plan; no employee to be granted op
tions for more than 10,000 shares; the exercise price to be 95 percent of the
fair market value at the time the option is granted;3 and the aggregate exercise
price not to exceed 200 percent of the employee's regular annual cash com

pensation. Contending the plan violated the standards of the act in that it
fulfilled no necessary or urgent corporate purpose and would be inimical to the
interests of the public, of investors and consumers, the Division of Corporate

27 See 285 F.2d at 681 (Fahy, J., dissenting).

1 49 Stat. 803, 15 U.S.C. � 79g (1958).
2 As denned in Int. Rev. Code of 1954, � 421(d)(1).
3 Where for 12 consecutive months the average market price is less than 80% of the

onginal exercise price, the exercise price may be reduced to not less than 95% of thethen fair market value of the stock.
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Regulation urged rejection of the application. Middle South asserted the plan
was necessary in order to acquire and retain key executive personnel and was
in no way inconsistent with the fundamental purpose of the act. In sustaining
applicant's position, the Commission permitted the application to become effec
tive subject to the following terms and conditions: (1) the exercise price is to
be 100 percent of the fair market value at the time of the grant,4 (2) the
number of shares optioned to personnel employed at the adoption date is to be
limited to 25 percent of the total covered by the plan, and (3) the aggregate
exercise price is not to exceed 1 50 percent of the optionee's regular annual cash
compensation. Held, a public utility may employ a restricted stock option plan
as an aid to the recruitment and retention of executive personnel if the plan
meets the standards established in section 7(c)(2)(D) of the Public Utility
Holding Company Act of 193 5.5

This precedent-setting decision marks the first time the SEC or any govern
ment agency has ruled on the merits of a stock option plan and the first time
an application by a public utility, containing such a plan, was permitted to
become effective. Previously, in 1954, the Commission had considered the

advisability of promulgating Rule U-516 which prescribed certain criteria to
be applied in evaluating stock option plans proposed by public utilities. Sub

sequently, however, it merely announced its decision not to adopt the rule
without explanation.7 In the interim between the announcement and the pres
ent decision, the public utilities industry did not attempt to secure permission
to utilize stock option plans, presumably in the belief that the act prohibited
their use by registered utilities. Middle South's successful departure rested

upon a contrary interpretation of the act and a proposed plan which complied
substantially with the standards of discarded Rule U-51.

Section 7(c) (1) provides that the Commission shall not permit a declaration

regarding the issue or sale of a security to become effective unless the proposed
security is a common stock, a secured bond, a guaranty or a receiver's certifi
cate.8 Since a stock option does not fall within any of these categories, it was

necessary for Middle South to resort to less rigid section 7(c)(2)(D).9 Analy
sis of the latter section reveals that its satisfaction hinges on a finding of three
elements: (1) the securities10 to be offered must be for a necessary and urgent
corporate purpose; (2) the requirements of paragraph (1) would impose an

4 This condition also modified that aspect of the plan noted in the preceding footnote.
5 Middle South Util., Inc., SEC Holding Co. Act Release No. 14367 (Feb. 7, 1961)

[hereinafter cited as Release No. 14367].
6 SEC Holding Co. Act Release No. 123S4 (Feb. 12, 19S4).
7 SEC Holding Co. Act Release No. 12728 (Dec. 7, 1954).
8 49 Stat. 815 (1935), 15 U.S.C. � 79g(c) (1958).
9 49 Stat. 816 (1935), 15 U.S.C. � 79g(c)(2) (1958).
10 Section 2(a) (16), 49 Stat. 808 (1935), 15 U.S.C. � 79b(a)(16) (1958), defines security

to include "any . . . right to . . . purchase" stock.
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unreasonable financial burden; and (3) the requirements of paragraph (1) are

not necessary or appropriate in the public interest or for the protection of in

vestors or consumers.11

Middle South insisted that the "granting of stock options was necessary in

order to enable the corporation to compete in the market for top-flight manage
ment personnel,"12 and the contention was substantiated by the evidence of

expert witnesses,13 recent statistics14 and the conclusions of an objective study.15
The Commission found that stock options are a material factor affecting execu

tive personnel recruitment and retention.16 Consequently, resort to the stock

option device as a means of acquiring and retaining qualified executive personnel
constituted a proper corporate purpose.
In determining whether the requirements of paragraph ( 1 ) would impose an

unreasonable financial burden on the applicant, the Commission stated: "The

plain fact of the matter is that the purposes sought to be achieved by the issue
of restricted stock option plans [i.e., procurement and retention of key per
sonnel] simply cannot be achieved by issuance of any of the securities [com
mon stock, secured bond, a guaranty, or receiver's certificate] described in
Section 7(c)(1)."17 Refusal to endorse declarant's application would impose
a financial burden since the resultant inability to utilize an effective and pre
valent compensation device would subject Middle South to a competitive dis

advantage in its efforts to secure an efficient management. An alternative
rationale supplied by the Commission is less plain but nevertheless proper. The
Division had argued that a stock option plan is not as economical as a salary
increase since the latter qualifies as a tax-deductible business expense.18 Even
if a comparative analysis of these two forms of compensation were possible�
though the speculative nature of the return on a stock option would make it
extremely difficult�as the Commission observed, the Division's contention
presupposes a sale of the stock acquired under the plan and a realization of
capital gain by the executive, whereas executives in fact retain a majority of
stock acquired pursuant to an option as a permanent investment.19 If this
ancillary rationale had been unacceptable, the extent of the burden might well
have been lessened but not necessarily eliminated. Remaining as a prime con-

11 49 Stat. 816 (193S), IS U.S.C. � 79g(c)(2)(D) (1958).
12 Release No. 14367, at 4.
13 Record, pp. 64-65, 141-47, 159-71.
" A 1959 study by the New York Stock Exchange revealed that 511 of 1002 listed com

panies had adopted executive option plans. Record, p. 59. Cf. Harv. Bus. Rev., Sept -Oct
1958, p. 131.

15 Poston, Restricted Stock Options for Management (1960).
16 Release No. 14367, at 5.
17 Id. at 6.
18 Int. Rev. Code of 1954, � 162(a)(1).
19 Poston, op. cit. supra note 15, at 47.
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sideration was the inappropriateness of any section 7(c)(1) security as an em

ployment-inducement device.
Intimately related to the "unreasonable burden" element was the determina

tion of whether the proposed plan violated the act's broad standards relative
to public interest and the interests of investors and consumers. In construing
these standards, the Commission stated it would be more important to "permit
an essential industry to operate effectively" than to "split dialectic hairs over

the meaning of words."20 With respect to the public interest, abundant source
material was found leading to the conclusion that restricted stock option plans
have congressional, judicial and even cornmission approval. The legislative
history of section 421 of the Internal Revenue Code contains a statement that
"Restricted stock options" can be used as incentive devices by corporations
who wish to attract new management, ... to retain the services of executives
who might otherwise leave, or to give their employees a more direct interest
in the success of the corporation.21

In Gruber v. Chesapeake & O. Ry.,22 a stockholder brought a derivative action

against officers and directors of a railroad company, alleging that a restricted
stock option plan constituted a waste of corporate assets. In rejecting declar
ant's allegation the court gratuitously offered a ringing endorsement of such

plans.23 The SEC itself seems to have recognized the prevalence of the stock

option and, in fact, to have sanctioned its use by so amending Rule 16b-324 as

to exempt stock thereby acquired from the operation of section 16(b) which

prohibits short swing profits by corporate insiders.25 When the validity of this

exemption was challenged in Perlman v. Timberlake,26 the Commission re

affirmed its position, stating: "[T]he exemption is particularly important to the

continued usefulness of these methods of providing employer compensation and

incentives."27 State decisions concerned with the issuance of securities by
public utilities pursuant to restricted stock options had frequently permitted
them.28 In light of this background, the Cornmission found that the public
interest did not require proscription of the restricted stock option.29

20 Release No. 14367, at 6.
21 H.R. Rep. No. 1337, 83d Cong., 2d Sess. 46 (19S4) ; S. Rep. No. 1622, 83d Cong., 2d

Sess. 58 (1954) ; cf. Report of the Select Committee on Small Business, S. Rep. No. 1293,
86th Cong., 2d Sess. 16-17 (1960).

22 158 F. Supp. 593 (ND. Ohio 1957).
23 Id. at 597-98.
24 17 C.F.R. � 240.16b-3 (Supp. 1960).
25 Securities Exchange Act of 1934, 48 Stat. 896, 15 U.S.C. � 78p(b) (1958).
26 172 F. Supp. 246 (S-DJN.Y. 1959).
27 SEC Securities Exchange Act Release No. 6111 (Nov. 5, 1959).
28 E.g., Kansas City Power & Light Co., Missouri Pub. Serv. Comm'n Case No. 13854

(March 18, 1958) ; Southern Cal. Water Co., California Pub. Util. Comm'n Decision No.

55054 (June 4, 1957).
2� Release No. 14367, at 7.
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A more difficult question arises when the investor's interest is involved. When
the optionee exercises his option, the exercise price relates to the market price
on the date of the option grant rather than to the market price at the time of

its exercise. Thus the utility is obligated to sell these shares at a potential dis
count from the market price at the date of sale, thereby necessitating the issu

ance of a larger number of shares than would be required in the circumstance

where the sale price is substantially equivalent to the current market price.
The net effect is a dilution in the equity of the stockholders in terms of invest
ment value and net earnings per share.30 The mere fact that stock may be
issued at a discount with its concomitant diminution of the shareholder's equity
has been held not to bar authorization of such an issue,31 but a more valid
objection is that the relationship between the stockholders' equity dilution and
the executive's discount benefit may be so out of proportion that it cannot be

justified on the basis of the employee's contributions to the corporation. In the
instant case, however, restrictions within the plan itself and conditions imposed
by the Commission strongly tend to keep any bonus to executives within reason

able bounds. In the first place, the plan reserves 120,000 shares representing
only 0.72 percent of outstanding shares;32 consequently any diminution in per-
share book value would be relatively insignificant. In addition only 25 percent
of the shares covered by the plan can be optioned to personnel employed at
the adoption date,33 the effect of which limitation is to prevent top manage
ment from voting itself excessive options. Further the aggregate exercise price
for a single executive cannot exceed 150 percent of his regular annual cash
compensation.34 The Commission observed that "scrupulous fairness"35 to
investors dictated these limitations in order to assure that any equity dilution
would represent a justifiable contribution by the stockholder to the optionees
for the purpose of attracting and holding competent management. In like
manner the possibility of a rate increase, borne by consumers and designed to
pay the cost of the plan, would be minimal and more than offset by increased
management efficiency. Thus the Commission concluded that the requirements
of section 7(c)(1) would impose an unreasonable financial burden and would
not be necessary or appropriate in the public interest or for the protection of
investors or consumers.36
The immediate effect of the instant decision is to permit Middle South and

seventeen other holding companies and any of their 180 gas and electric operat-
mg utilities to institute restricted stock option plans. Since the SEC retains

30 Graham & Dodd, Security Analysis 572 (3d ed. 1951).31 Columbia Gas Sys., 35 S.E.C. 552, 573 (1954) (convertible debentures)32 Release No. 14367, at 7 n.19.
33 Id. at 12.
34 Ibid.
35 Id. at 10.
36 Id. at 8.
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its authority, however, to reject those plans that fail to meet the standards of
section 7(c)(2)(D), it appears advisable for these companies to submit pro
posals substantially conforming to those of Middle South. This plan as modi
fied by the Commission in effect revives Rule U-51,37 and the standards
provided therein should prove to be a reliable reference. In the instant decision,
for example, the shares covered by the plan constituted 0.72 percent of the
total outstanding shares, but the proposed rule permits an amount equal to 5
percent.38 Any plan containing a figure in excess of this would be in a vulner
able, if not untenable, position.
The impact of Middle South, however, is not limited necessarily to the

utility field but may carry over to non-utility industries. In this respect it is
important to note that the prime consideration which prompted the SEC to

approve option plans for public utilities was the competitive disadvantage they
would otherwise suffer unless permitted resort to these compensation devices.39
The Commission, however, gave little weight to the traditional justification for

option plans urged by the applicants,40 viz., they provide an incentive to harder
work, the result of which is to improve the firm's business and increase the
value of its shares.41 Consequently it cannot be said that the Commission
sanctioned the validity of option plans per se. It did, however, sanction a

feasible plan, fully cognizant of the delicate balance to be maintained between
the equity interest of the shareholder and legitimate compensation to the
executive. The impunity with which this balance is not infrequently abused in
certain non-utility industries has led to the suggestion that the favorable capital
gains treatment accorded stock options be eliminated.42 Rather than supply a

basis for removal of this beneficial tax treatment, non-utilities would be well-
advised to realign their options in accordance with the Middle South plan.

ROBERT JAMES GAREIS

37 The conditions precedent to effectiveness reflect a rigid adherence to the standards of

Rule U-51. Compare SEC Holding Co. Act Release No. 123S4 (Feb. 12, 1954), with Middle

South Util., Inc., SEC Holding Co. Act Release No. 14367, at 12 (Feb. 7, 1961).
38 SEC Holding Co. Act Release No. 12354, at 3 (Feb. 12, 1954).
39 Release No. 14367, at 4-6.
40 Id. at 5.
41 Declaration of Middle South, p. 2, File No. 70-3777-11.
42 Griswold, Are Stock Options Getting Out of Hand?, Harv. Bus. Rev., Nov.-Dec.

1960, p. 49.
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SPECIFIC PERFORMANCE�Where Arbitration Clause of Construc
tion Contract Empowers Arbitrators To Order Specific Perform

ance, Complexity of Supervision Will Not Deter Equity Court
From Confirming Their Award. Grayson-Robinson Stores, Inc. v. Iris
Constr. Corp., 8 N.Y.2d 133, 168 N.E.2d 377, 202 N.Y.S.2d 303 (1960).

In April 1955, Iris Construction Corporation contracted with Grayson-Robin
son Stores to erect a multi-million dollar building on its own land upon com

pletion of which it was then to lease to Grayson. Prior to Grayson's occupation
of the premises, a dispute arose when Iris, contending that during delays caused

by Grayson the mortgage market had so tightened that financing was im

possible under the existing lease agreement,1 sought rent-schedule revision to

which Grayson would not accede.2 When Iris refused to proceed with the

building, Grayson, pursuant to a term of the contract, instituted arbitration

proceedings. The arbitration clause of the contract incorporated by reference
the rules of the American Arbitration Association which empowered the arbi
trators to decree specific performance.3 The arbitration board found for Gray
son and ordered Iris to proceed forthwith with the improvements to the leased
premises in accordance with the terms of the lease. On petition by Grayson, the
Supreme Court of New York County confirmed the award,4 which the Supreme
Court (Appellate Division) affirmed in a memorandum opinion.5 The Court
of Appeals granted a motion for leave to appeal. Affirmed, three judges dissent
ing. Held, where the arbitration clause of a construction contract empowers
the arbitrators to order specific performance, complexity of supervision will not
deter an equity court from confirming their award.6
Confirmation of the award in the instant case has the dual consequence of

broadening the remedial scope of specific performance in the field of building
contracts while simultaneously giving effect to a form of decree which equity
courts in the exercise of discretion have traditionally refused to render. Or
dinarily specific performance of an award made by arbitrators will be decreed
only when a court of equity would have specifically enforced the subject of the

1 Record, pp. 37-39. Grayson-Robinson Stores, Inc. v. Iris Constr. Corp., 8 N.Y.2d
133, 168 N.E.2d 377, 202 N.Y.S.2d 303 (1960).

2 Id. at 21-22.
3 American Arbitration Ass'n, Commercial Arbitration Rules VIII � 42 (1953): "Scope.

The Arbitrator in his award may grant any remedy or relief which he deems just and
equitable and within the scope of the agreement of the parties, including, but not limited to,
specific performance of a contract.''

4 Grayson-Robinson Stores, Inc. v. Iris Constr. Corp., 9 Misc. 2d 796, 168 N.Y.S 2d
513 (1957).

5 Grayson-Robinson Stores, Inc. v. Iris Constr. Corp., 7 App. Div. 2d 367, 183 NYS2d
695 (1959).

8 Grayson-Robinson Stores, Inc. v. Iris Constr. Corp., 8 N.Y.2d 133, 168 N E 2d 377
202 N.Y.S.2d 303 (1960).
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award had it been the subject of an agreement by the parties themselves.7
The minimal regard which the instant majority had for the foregoing rule
demonstrates the extent to which the court departed from substantive equitable
principles which have consistently governed the application of specific per
formance as a discretionary remedy.
Specific performance has traditionally been denied when the contract called

for building or repair, on the grounds that the performance requirements are

necessarily uncertain and hence enforcement would involve the court in con

tinuous supervision of a complicated project.8 When the building is to be done
on land under the legal control of the complainant, this remedy is still almost
universally denied,9 largely because damages may be easily ascertained from the
cost to complainant to have another builder complete the work. When, how
ever, the defendant controls the land, as it did in the instant case, and com

plainant cannot have the building completed by another, the equities favor
decreeing specific performance since damages cannot be established with any
particular certainty. An English case10 determined that specific enforcement
would be granted where three conditions were met: (1) the work to be done
is defined; (2) the plaintiff has substantial interest in its execution; and (3) the
defendant has obtained under contract possession of the land on which the
work is to be done. In the United States, more modern cases have attempted
to balance the inadequacies of damages to the plaintiff against difficulties of
enforcement and the relative hardship to the defendant.11 In the Grayson case,
this modern tendency to broaden the scope of specific performance is given
added impetus from a collateral source: the policy of encouraging arbitration
in lieu of litigation.
Although not appearing in the court's opinion, the record on appeal discloses

that the cost of construction was estimated at over five million dollars, and
Iris' only asset was the land, valued at one and a half million dollars.12

Despite this fact, the argument of impossibility was summarily rejected by the

majority as having been determined by the arbitrators' order.13 It is well
settled in New York that in proceedings for confirmation of an arbitration

award, questions of fact and law and of the sufficiency of evidence to sustain
the award are not subject to judicial review.14 The court strongly intimated

7 Levy v. Superior Ct., IS Cal. 2d 692, 104 P.2d 770 (1940), 129 AX.R. 956.
8 Beck v. Allison, 56 N.Y. 366 (1874) ; Stanton v. Singleton, 126 Cal. 657, 59 Pac. 146

(1899).
9 E.g., McCormick v. Cemetery of Mt. Auburn, 285 Mass. 548, 189 N.E. 585 (1934).

See generally Annot., 164 A.L.R. 802 , 804 (1946).
10 Wolverhampton v. Emmons, [1901] 1 K.B. 515, 525.
n Brummel v. Clifton Realty Co., 146 Md. 56, 125 Atl. 905 (1924) ; Zygmunt v.

Avenue Realty Co., 108 N.J. Eq. 462, 155 Atl. 544 (Ch. 1931).
12 Record, p. 35.
13 8 N.Y.2d at 134, 168 N.E.2d at 378, 202 N.Y.S.2d at 305-06.
14 Delma Eng'r Corp. v. John A. Johnson Contracting Corp., 267 App. Div. 410, 45
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that an equity court may be without discretionary power to refuse to confirm

an award of this nature.15 It further stated, "Arbitration is by consent and
those who agree to arbitrate should be made to keep their solemn written

promises."16 Even on the assumption that an equity court has this power, the

court found no abuse of discretion. The court cited a number of New York

decisions, tending to support the proposition that a court of equity will specifi
cally enforce a building contract. Each, however, is distinguished from the

instant case both as to the size of the performance required and the relation

ship of the parties. Jones v. Selegman17 and Post v. West Shore R.R.1S in

volved railroad companies that had received conveyances of land for a right of
way and, as part of the transaction, had agreed to effect certain improvements
on them for the benefit of the grantee's remaining land. Such covenants con

stitute a generally recognized exception and, where not oppressive to the rail

road, are almost universally enforced on the grounds that refusal would do

irreparable injury to the adjoining land, or jeopardize the safety and con

venience of the public.19 Strauss v. Estates of Long Beach20 involved a covenant
to construct a sewer in the street, made by a seller of land, where the buyer
had taken a conveyance and built a house on the adjoining land in reliance on

the seller's promise.
A case more closely in point is Williams v. Lowe21 wherein the defendant

agreed both to convey to complainant a lot on which there was an unfinished
house and to complete the building. A decree of specific performance was af

firmed, Mr. Justice Garrison saying: "The objection that the decree ... is one

to enforce a construction contract cannot avail the appellant . . . because the
agreement is not a construction contract but a contract to convey a house, the
completion of which was an incident to and not the object of the contract."22
In Williams, however, the defendant had himself suggested completion of the
building rather than an abatement of the purchase price, hence no difficulty of
supervision was likely to arise. Other cases in which a building operation has
been decreed involve such situations as completion of a house by a vendor by
painting a bathtub and woodwork under a sink, straightening front steps and
installing a furnace;23 cutting through a street and laying a sidewalk in front

N.Y.S.2d 913 (1944) ; Pine St. Realty Co. v. Coutroulos, 233 App. Div. 404, 253 N.Y.
Supp. 174 (1931) ; In re Johnson, 144 N.Y.S.2d 259 (Sup. Ct. 1955) ; N.Y. Civ. Prac. Act
�� 1458-62.

15 8 N.Y.2d at 138, 168 N.E.2d at 379, 202 N.Y.S.2d at 307.
16 Ibid.
17 81 NY. 190 (1880).
18 123 N.Y. 580, 26 N.E. 7 (1890).
19 Bush Terminal Bldgs. Co. v. Bush Terminal Ry., 63 N.Y.S.2d 744 (Sup. Ct. 1945).
20 187 App. Div. 876, 176 N.Y. Supp. 447 (1919).
21 79 N.J. Eq. 173, 81 Atl. 760 (Ct. Err. & App. 1911).
22 Id. at 175, 81 Atl. at 761.
23 Brummel v. Clifton Realty Co., 146 Md. 56, 125 Atl. 905 (1924).
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of complainant's lot;24 restoring property on completion of gravel operations;25
and installation by a landlord of heating and lighting apparatus 28 No case has
been found where a court has ordered specific performance of a contract to
build an intricate complex of buildings costing many millions of dollars. The
distinction, it may be argued, is one of degree rather than kind, but as Mr.
Justice Holmes once pointed out, a very great segment of the law is concerned
with differences in degree 27 The difficulty of enforcement idea has been said
to be exaggerated,28 and there is an obvious injustice in arbitrarily denying the
remedy on the assumption that any defendant would be difficult or intractable.
Nevertheless, as Judge Van Voorhis points out in his dissent, the problems
of enforcement inherent in this particular contract are formidable29 and cannot

validly be termed exaggerated.
The inescapable conclusion appears to be that a court of equity would not

have decreed specific performance in this case. Consequently, the impact of the
policy of enforcing arbitrators' decrees is of major significance. Recognition of
the fact that arbitrators' awards might be a means of obtaining specific per
formance in a case where an equity court would ordinarily refuse to so order,
extends the remedy considerably.30 The decision in Stacklinski v. Pyramid Eke.

Co.,31 which the court compares to the present case, is an example of the extent

to which this has been carried. That case upheld an arbitrator's award of

specific performance of an employment contract in favor of the president of a
corporation who had been dismissed, ostensibly under a clause of his contract

providing for that action should he become totally incapacitated. Judge
Desmond, speaking for the court, considered the question of whether a court

of equity could issue such a decree as "beside the point,"32 but the case has

been criticized as controverting the statutory policy investing corporate officers
with a wide discretion in the management of corporate affairs, and as effecting
confirmation of a possibly illegal award.33 In the instant case, there was evidence
that the arbitrators were reluctant to order specific performance in view of the

financial burden it would cast upon the defendant.34 The commissioners, how-

24 Zygmunt v. Avenue Realty Co., 108 NJ. Eq. 462, 155 Atl. 544 (Ch. 1931).
25 McDonough v. Southern Ore. Mining Co., 177 Ore. 136, 159 P.2d 829 (1945), 164

A.L.R. 788 (1946).
26 Jones v. Parker, 163 Mass. 564, 40 N.E. 1044 (1895).
27 Haddock v. Haddock, 201 U.S. 562, 631 (1906).
28 Restatement, Contracts � 371, comment a (1932) ; cf. Kearns-Gorsuch Bottle Co. v.

Hartford-Fairmont Co., 1 F.2d 318 (S.D.N.Y. 1921).
29 8 N.Y.2d at 142, 168 N.E.2d at 381-82, 202 NY.S.2d at 310.
30 See Oleck, Specific Performance of Contracts Through Arbitration, 6 Arb. J. (n.s.)

163 (1951).
3i 6 N.Y.2d 159, 160 N.E.2d 78, 188 N.Y.S.2d 541 (1959).
32 6 N.Y.2d at 164, 160 N.E.2d at 80, 188 N.Y.S.2d at 543.
33 73 Harv. L. Rev. 776, 778 (1960).
34 Record, pp. 42-45.
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ever, were informed that they were limited to a decree based on the relief de

manded and seemed to feel they had no choice.35 This rigid position seems

unnecessary when the contract permitted the arbitrators to decree any equitable
relief.36 An equity court itself could have denied specific performance and
awarded damages in the alternative,37 which as the respondent himself admitted,
would be the substantial result if contempt proceedings ultimately became

necessary.38 If such a decree issued from the arbitration board, the damages
would have been thereby assessed by those most qualified to make such an

estimate. It would further relieve Grayson of the burden of establishing willful
disobedience on the part of Iris which is a necessary condition to a recovery
for civil contempt. It would avoid later litigation which under the present
decree, throwing the burden of enforcement upon the court, is almost certain
to occur. In view of the narrow interpretation currently given to the statutory
grounds for setting aside arbitration awards,39 it is doubtful whether such an

order would be condemned as exceeding the powers of the arbitrators; and in
view of the fact that the commissioners found the parties mutually at fault,40
easing Iris' burden to this degree would not seem unjust. A recent statistical
study41 in New York shows that before arbitration boards, plaintiffs win in

eighty-one percent of the contract cases. Before the corresponding court of

original jurisdiction, plaintiffs win half the time.42 One explanation for this vari
ance might well be the mistaken or excessively narrow interpretation which arbi
trators place on the function of the equity judge. In the instant case, the well-
settled discretionary considerations of the equity court, such as the difficulty of

enforcement, the definiteness of the contract provisions and hence of the order

required, and the relative culpability of the parties, although all possibly
influencing the final decision, were not reflected in the arbitrators' order.43
The case for arbitration has been ably argued many times,44 and its use in

35 Id. at p. 45.
36 American Arbitration Ass'n, Commercial Arbitration Rules VIII � 42 (1943).
37 Queens Plaza Amusements, Inc. v. Queens Bridge Realty Corp., 265 App. Div. 1057,

39 N.Y.S.2d 463 (1943).
38 Brief for Respondents, pp. 17-18.
39 N.Y. Civ. Prac. Act � 1462(4); Caplin v. Klein, 3 App. Div. 2d 899, 162 N.Y.S.2d

431, aff'd, 3 N.Y.2d 911, 145 N.E.2d 873, 167 N.Y.S.2d 929 (1957) ; Re Julliard & Co.,
2 Misc. 2d 753, 152 NY.S.2d 394 (Sup. Ct. 1956) ; Plymouth Rock Transp. Corp. v.

O'Rourke, 114 N.Y.S.2d 160 (Sup. Ct. 1952), aff'd per curiam, 282 App. Div. 1027, 126
N.Y.S.2d 888 (1953).

40 Record, p. 8.
41 Smith, Commercial Arbitration at the American Arbitration Association, 11 Arb. J.

(n.s.) 3 (1956).
42 Id. at 13.
43 Record, p. 7.
44 Jones, The Nature of the Courts' "Jurisdiction" in Statutory Arbitration Post Award

Motions, 46 Calif. L. Rev. 411 (1958) ; Howard, Labor Management Arbitration: "There
Ought To Be a Law"�or Ought There?, 21 Mo. L. Rev. 1 (1956).



634 The Georgetown Law Journal
the area of commercial disputes has increased enormously in the past fifteen
years.45 Contracting parties favor it because it is generally thought to be
cheaper and, although the point is still debatable in some cases,46 speedier than
litigation in a state court. Courts favor it as encouraging private settlement,47
hence contributing to the relief of overcrowded dockets. But when arbitrators
are called upon to decide substantive equitable questions as opposed to mere

qualitative or factual disputes, they move from an area in which they are

admittedly expert into one in which they are patently inept. As the Grayson
and Stacklinski cases indicate, arbitration as a bargain to avoid litigation48
and hence as a waiver of the applicable rules of law in favor of "substantial"
justice49 may turn out to be no bargain to a party who frames his actions
according to legal principles. In view of the overriding policy of enforcement,
as evidenced by these two cases, parties may well weigh carefully the advan

tages to be gained from relief within the traditional scope of legal process
against the relative speed and cheapness of arbitration.

HERMAN P. EBERHARTER, JR.

45 Smith, supra note 41, at 5.
48 Id. at 17-20.
47 Mercury Oil Ref. Co. v. 00 Workers, 187 F.2d 980 (10th Cir. 1951).
48 See Note, Judicial Review of Arbitration Awards on the Merits, 63 Harv. L. Rev.

681 (1950).
49 See Phillips, Rules of Law or Laissez-Faire in Commercial Arbitration, 47 Harv. L.

Rev. 590, 601 (1934).



BOOK REVIEW
THE FEDERALIST: A CLASSIC ON FEDERALISM AND FREE GOVERN

MENT. By Gottfried Dietze. The Johns Hopkins Press, Baltimore, 1960.

Pp. ix, 378. $6.50.

A good many students of American intellectual and constitutional

history must have asked themselves, at one time or another, why no

book had been written about The Federalist. After all, it is conceded
to be America's primary contribution to political literature; Jefferson
thought it "the best commentary on the principles of government which
ever was written";1 and a long list of both foreign and domestic
admirers have echoed such eulogies since the papers first appeared 170-
odd years ago in the course of the ratification controversy in New York.
Moreover America is, increasingly, both a past-loving and a book-writ

ing nation. Our history is short but we are endlessly fascinated by what
there is of it. The sociology of our academic world is such that the

scholarly presses must always be kept humming. No historical pebble,
however small, seems destined to be left unturned by our sedulous
hordes of Ph.D.'s in search of truth and promotion. How does it happen
then that this very substantial boulder represented by The Federalist
has remained comparatively undisturbed for all these years? True, it
has given rise to a number of shortish essays in the scholarly journals
and in the introductions that have accompanied its several editions.
But why has it been denied the ultimate accolade of a full-dress book
dedicated to itself alone?
By a nice paradox, Professor Dietze's volume, which aims to supply

this egregious lack, serves rather better to explain why the lack has
existed, and continues to exist despite his effort. Of the effort there can

be no doubt. He has undertaken to set The Federalist in its historical
and theoretical context, to analyze the argument of the papers them
selves in considerable detail, and to report in compendious form on the
variant interpretations and evaluations that have been advanced by
scholars of the past and present. The footnotes are many and thorough;
the "Selected Bibliography"2 includes unpublished dissertations and
foreign citations, as well as the familiar native products. The volume
has therefore a certain utility as a handbook; with the help of the ex-

1 Letter From Thomas Jefferson to James Madison, Nov. 18, 1788, in 7 The Writingsof Thomas Jefferson 183 (Lipscomb ed. 1904).
2 Dietze, The Federalist 355-58 (1960).
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cellent index, a reader who wants to know more about The Federalist
can find herein many clues.

But he is not, unfortunately, likely to find much stimulation, nor will
he uncover many insights that either astonish or illuminate him, for the
author's method is calculated to forestall any such possibilities. Profes
sor Dietze has chosen, he tells us in an aggressive apologia, an "analyti
cal" rather than an "interpretative" approach.3 The result is this: he
begins with the proposition that The Federalist is a "treatise for a

federal government that provides for free government in peace and

security."4 Next he systematically collects and quotes or paraphrases
everything the papers say about individual freedom (chapters four,
five, and six), about peaceful relations within the proposed union (chap
ter seven) and about security from foreign dangers (chapter eight).
Since he argues, unexceptionably, that freedom was the authors' first
concern and that peace and security were regarded as the enabling
conditions for this primary end, freedom gets three chapters, peace and

security are entitled to only one each. But when these minor problems
of allotment are taken care of, eureka! The job is done. The Federalist
has been analyzed. The book about the book is at last in hand.

Now most of this analysis is valid enough as far as it goes, or at

least not obviously invalid. Here and there the author gets involved in
some quasi-theological tortuosities as when he tries to explain where
Hamilton and Madison differed in their views. Madison sees in sepa
ration of powers "a means for the creation of a system of balances in
which the different compartments counterpoise each other" while
Hamilton sees it as a "deconcentration of power from the legislature"
and a vesting of the deconcentrated power in the judiciary and execu

tive.5 But even there a point can be found if the reader is willing to
look hard enough; Hamilton and Madison were men of subtly different

spirit. The question is not whether the analysis is valid, but whether it
serves any purpose. Most students who have read The Federalist must

already have suspected that it concerned freedom, peace and security,
and that the proposed form of government was being defended on the

ground that it would serve those ends. To be sure, this bare statement
leaves out many details which Professor Dietze supplies, but so are these
details supplied by The Federalist itself. This book is a kind of trot,

3 Id. at 336.
* Id. at 36.
5 Id. at 269-70.
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and trots are sometimes useful. But in this case the original is available
to the reader, it is written in the English language (indeed a far better

English than that of Professor Dietze) and there seems no good reason

to prefer this laborious and mechanical translation over the pristine
document. The work of Madison, Hamilton and Jay has many virtues,
and not the least of these is the sense of immediacy the papers convey,
the feeling that the reader is vicariously involved in the epochal attempt
to create a nation. All of this is lost in the shift from the words of
Hamilton or Madison to those of Professor Dietze, and the loss is not
retrieved by any compensating gain.
Something more might have been achieved if the author had chosen

the path of "interpretation" rather than "analysis." Certain com

mentators, such as Benjamin F. Wright6 and Martin Diamond7 have
managed to say things about The Federalist that were not self-evident
and have thus enlarged our understanding. But (and this brings us back
to the point where this review began) it is at least doubtful that such
interpretation could have been spun out to the length of a full book.
For The Federalist's qualities are peculiarly resistant to book-length
treatment. With the possible exception of papers 10 and 78, it contains
no great conceptions that tease the reader's understanding and warrant
the kind of interpretative diligence that has been expended on such
philosophers as Hobbes or Rousseau. Reading it is a great experience,
just as it is always a great experience to observe intimately the process
by which a wise man lives, and thinks, and discourses. But this is, to
appropriate a memorable saying, philosophy teaching by example rather
than by precept. The reader is enlightened, not because of any particular
insight, but because the experience has given him a feeling about wisdom
and its ways, and this feeling can no more be translated and paraphrased
than can the Ode to a Nightingale. It would be overdogmatic to say
that a rewarding book cannot be written about The Federalist. Human
ingenuity is always surprising us. But anyone who accepts the assign
ment should be aware that he has taken on a most formidable job.

Robert G. McCloskey*

6 The Federalist on the Nature of Political Man, S9 Ethics 1 (1949).
7 Democracy and the Federalist: A Reconsideration of the Framers' Intent, S3 Am Pol

:Sci. Rev. 52 (1959).
* Professor of Government, Harvard University.
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