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the crime charged 105-06, 111
Obsolete terminology 106-07, 112
Right-wrong knowledge

requirement 109-12
Test recommended in Eighty-

Seventh Congress 117-18

International Law

Connally amendment
Criticism of
Derogation of the Interna

tional Court's statutory
power to determine its
own jurisdiction 534-41

Inhibitory effect on the de
velopment of international
law 541

Practices of United States there
under 531, 534, 542-44

Sovereign "determination"
thereunder that the matter
is domestic

Judicial review thereof by
the Court 536-41

Limitations
Good faith 536, 539
Reasonableness 536, 539

Immunity of foreign sovereign
and its property from suit in
American courts

Judicial development 286-92
Procedure for assertion 288-96
Intervention by foreign sov

ereign as party in an

action 288, 291
Suggestion of immunity filed

with the court by the
State Department

285-86, 288-89, 296
Rationale 287
Scope 287-88
Absolute doctrine 287
Restrictive doctrine 287-88

Judicial deference to State De
partment suggestion of sov

ereign immunity for property
before the court

Property rights conclusively de
termined thereby 286, 297-98

Denial of substantive due
process to private litigant

288, 302-08
Violative of judicial obliga

tion under separation of
powers principle

298-302, 304-05
Property rights not determined

thereby: a judicial question
286, 289, 292-97

Sovereign status conclusively de
termined thereby: a political
question 290-91, 292-97

Political foundations
Balance of power system 337-38
Economic factors 338
Loose bipolar system 337-38

Japan
See Corporations

Judicial Review

See Courts; Habeas Corpus; In
ternational Law

Administrative action
Expansion of administrative

authority 697-98
Danger in delegating uncon-
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trolled discretion to ad
ministrative agencies 698-99

Restriction of judicial
review 694-95

Judicial deference as a limita
tion on review of

Policy decisions 662-64
Administrator's discretion

ary power 662
Nondeference: where

justified 663-64
Procedural decisions 664-65, 668-81
Administrative discretion

necessary 664-65
Criteria for standing to

protest administrative
action 668-74

Particularity of allegations
in claim 677-78, 680-81

Sufficiency of claim to
merit hearing 674, 676-81

Purpose: to keep agency within
delegated powers 687

Scope of review
Mixed questions of law and

fact 684, 685-87, 692, 694
Application of statute to

facts as frequent source
of 689
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administrative finding
upon review 691-92

Inconsistent with tradi
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dicial review 694-95

Nullification of Admin
istrative Procedure
Act � 10 thereby 696

Questions of fact distinguished
from questions of law

Difference in treatment by
reviewing court 688, 692

Difficulty in distinguishing 689
Historical basis in appel

late court review 685-88
Practical basis in division

of labor between judge
and jury 686-87

Deference to other branches of
government

Foreign affairs 715-19
Political questions 717-18

Executive Action
Advisory opinion as guidance,

unavailability of 710-11
Authority to adjudge the

validity 711-14

Constitutional provisions
applicable 709-10

Criteria for review
Bill of Rights guarantees
Passport denial 720
Personnel removal 721-27
War restrictions 727-30

Co-equality of quasi-judicial
agencies: personnel
removal 722-23

Ministerial functions, public
domain administration 731

Limitations
Immunity of government

from suit 716-17
Justiciability
"Case or controversy'' 714-16
Standing 714-16

Passivity inherent in judiciary
715-16

Political questions, non-

reviewability of 717
Foreign affairs 718-20
Personnel appointment

and removal 721-27
Presidential war powers 727-30
Public domain admin

istration 730-31
Federal power of direct review

over state judicial determina
tions 736-48

Federal question, requirement
of 737-45

Decisive factor in state
court result 743-45

Substantial nature warranting
Supreme Court review 739-41

Timely assertion in state
court 742-43

Finality, requirement of 746-47
Judgment of the highest state

court in which a decision
could be had, requirement of 748

Limitations applicable to all
exercise of federal judicial
power 737

Methods for obtaining direct
review 738-39

Injunctive power of the federal
courts against enforcement of
state court determinations,
limitations on 748-52

Full faith and credit require
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� 1738 751-52
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Interrelationship of federal and
state judicial systems 733-36,

752-53
"Law of the land"
Criterion for judicial review 656-57
Distinguished from laws 656
Evolution 654-56
Judiciary as arbiter of 657-60
United States Constitution as

embodiment of 654, 657
Nature 653-54
Supreme Court
Application of constitutional

norms, delegability thereof
to lower courts 782-83

Avoiding constitutional ques
tions

"

771-73
Competence to construe con

gressional legislation 782
Constitutional criteria often in

adequate to balance opposed
social interests

Absolute concepts 779
"Jurisprudence of labels" 777-79
Vague formulae 775

Deference to legislators and ex

ecutive as basis for denying
review: "political questions"

769-70
Distorted respect for Founding

Fathers 779-80
Judicial notice in prejudice of

criminal defendant's consti
tutional rights 781

Methodologies of foreign courts,
failure to utilize 777

Reluctance to curb executive,
legislative and state affairs 774-75

Significance attributed to Bill
of Rights 776

Standing to challenge validity
of legislation, denial of 770-71

Undue delay in reviewing
Criminal convictions 767-69
Legislation 765-67

Labor Law

See Discrimination ; Labor Man
agement Relations
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Judicial characterization as
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picket lines 65, 72
Secondary boycotts 65, 71
Stranger picketing 65, 71
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against governmental
action 69-73

Sympathy strikes 65, 72
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Bargaining status as prerequisite
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jurisdictional limitations
in craft disputes 142

Section 8(b)(2) relief poten
tially available to outside
union 139-40
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AFL-CIO support 149
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617-18
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"

324-26
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Military Law

Court-martial jurisdiction over
retired regulars

Civil courts' jurisdiction
curtailed thereby 92, 97-98, 102
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Constitutional basis 82, 103
Congressional view 82-83, 90, 93
Intent of constitutional framers
Before creation of retired list 84
Philosophy of military sub

servience to civilian
control 84-85, 91, 103-04

Reflected in early legislation 84
Judicial construction: prin

ciple of "least possible
power adequate to the end
proposed" 85-88

Police power of state, encroach
ment upon 102

Safeguards guaranteed by con

stitution infringed by 81, 104
Statutory basis
Act of 1861
Historical setting 80, 94-95
Retirement provisions 80
Right to pay as jurisdictional

basis 80
Current status of retired regu

lar 95-98, 101

Money
Conversion of foreign money obli

gations 513
Breach-date rule 518-20, 526
Judgment-day rule 518-20, 526

Force majeure effect on conversion
rules 522

Judicial approaches
Convertibility into neutral cur

rency 523-25
First available exchange rate

after war 523, 525
Government determined ex

change rate 523-24
Last proved exchange rate be

fore outbreak of war 522, 525
Underlying policy considerations
Commercial needs 528
Equity to all interests 523-24, 528
Nominalist theory of money,

conformity with 528
Monetary theories 515-18
Functional concept 516
Intrinsic value concept 516
Nominalism 516-18

Privileged Communications

Investigations by federal adminis
trative agencies

Attorney-client privilege appli
cable thereto 620-21, 625-26

Scope of inquiry power in light

of constitutional and eviden
tiary privileges of silence 622-24

Public Utilities

See United States: Federal
Power Commission

Financial structure of natural gas
industry 339-40

"Acceleration clause" in sinking
fund provision 339

Regulation by the FPC 339-40

Religion
See Constitutional Law;

Education

Unfair Competition
Use of television signals by com

munity antenna systems
Federal Communications Act,

applicability of 172-73
International News Service prop

erty theory, applicability
of

- --

173 74
Methods of control proposed 175-76

United States: Federal Communication
Commission

See Unfair Competition
Broadcast regulation
Efficiency criterion 1-4
Goals 1-3
Inefficiency
Abridgment of competition

without compensatory en

hancement of service 4, 6-10, 21
Concentration of ownership

10-13, 36
Differential advantages con

ferred without compensa
tory service enhancement

15, 18
Geographic concentration of

facilities 10-15, 21
Minority tastes, neglect of 18, 21
Private appropriation of public

franchise value 19, 21
Reforms thereof proposed
Annual royalty charge for

licenses 3, 23, 24, 30,
34, 35, 38

Recovering franchise value
23, 32-37

Safeguards thereunder 31, 32
Broadcast trust fund 3, 23, 24,

29, 37-38
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Integration of new broad
cast technology 40-43

Monetary inducements to

promote regulatory goals
43-44

Program choice, expansion
of 2, 3, 23, 42, 45

Competitive bidding for con

tested licenses 2, 23, 24,
26, 27, 30,

32, 38, 39, 42
Improper influence on Com

mission, avoiding oc

casions for 24-26
Possible adverse effects ap

praised 29-31
Releasing Commission for

more strategic activities 25-26
Chain Broadcasting Regulations 666,

667, 676
License-applicants' violation of

federal law, policy regarding 674
Refusal to renew licenses, grounds

for 675-76, 678-79

United States: Federal Power
Commission

See Public Utilities
Method of regulating independent

gas producers
Price determination

Area price fixing 258, 263-66,
270-71, 272

Rate-base method 255-58, 260,
263, 265, 269-70

Procedures
Certificate hearings 260-62
Rate-change hearings 254, 279-83

Natural Gas Act
Consumer protection from ex

cessive prices 252, 253
Standard for rate determina

tions 253-54, 257, 267,
270, 283

Validity of area price fixing
thereunder

Judicially construed require
ments of the act 268-71

Procedural due process: group
as contrasted with indi
vidual hearings 279-83

Substantive due process
Abandonment 273-74
Confiscation 273, 275-79
Permissibility of increased

rate upon individual
showing of hardship 273,

278-79

Warranty
Guest-passenger's right to recover

against motor vehicle manufac
turer absent privity 626-32
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REGULATORY EFFICIENCY, REFORM AND
THE FCC

Harvey J. Levin*

Evaluating the licensing-allocation procedures of the Federal Communica
tions Commission, the author finds that the Commission has failed in five
major areas to attain its regulatory objectives. Dr. Levin asserts that these
goals can be achieved only through fundamental changes in the existing
regulatory framework and to that end proposes the institution of public
auctions for contested licenses to eliminate the evils inherent in protracted
administrative proceedings, an annual license charge to recapture franchise
value, and an independent Broadcast Trust Fund to strengthen specific
Commission policies.

Introduction

During the past thirty years broadcast regulators have sought to
influence the broadcast industry's structure and behavior the better
to promote signal clarity and maximum program choice. Their formal
goal has been to promote higher signal standards and more numerous

program options in more communities and areas than would allegedly
result otherwise.

* Chairman, Department of Economics, Hofstra College; B.A., Hamilton College;
MA., Ph.D., Columbia University.
This article is based on work initiated on a Brookings National Research Professorship

in Economics, 19S9-1960. I am particularly grateful to Mr. Mark S. Massel, senior staff
member of the Brookings Institution, for illuminating criticism throughout the larger on

going project from which this article is derived. Special thanks are due also to Professor
Marver H. Bernstein of Princeton University. For valuable suggestions on specific points I
am further indebted to Professors James C. Bonbright, William S. Vickrey, Albert G. Hart
and Donald J. Dewey of Columbia University, and especially to Professor Ronald H. Coase
of the University of Virginia whose related work assisted in planning my own. Thanks go

finally to Messrs. Ashbrook P. Bryant, John P. Elliott, Hyman H. Goldin, Richard M. Saul,
James B. Sheridan, Richard Solan, James F. Tierney, and others at the Federal Com
munications Commission; to Mr. Robert E. Wolf, Senate Committee on Interior and
Insular Affairs; to Mr. Michael Giller, Bureau of Land Management; and to staff members
of the CBS and NBC Television Networks. The views expressed here are my own and
not necessarily shared by any of those individuals or organizations.
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On the structural side the Federal Communications Commission has

sought to maximize the number of areas and communities with at least

one signal and local community station, consistent with designated
engineering standards.1 Conflicts between these goals are resolved,
after a fashion, according to a set of priorities which aim to provide,
first, the widest geographic distribution of service to all areas;

second, at least one station to all communities; third, two or more ser

vices to all areas; fourth, two or more stations to all communities; and

fifth, additional outlets to the most populous markets.2 Other related
structural goals seek to equalize the competitive position of the indus

try's network and nonnetwork systems of program production and

distribution,3 and to diversify the ownership of station facilities through
ceilings on multiple ownership, through an outright prohibition of dual
station ownership in the same or in overlapping markets, and through
a general policy to discourage joint ownership of printed and broadcast
media under certain conditions.4
On the behavioral side the regulatory authority has tried to safe-

1 Sixth Report and Order, In re Amendment of 47 C.F.R. � 3.606, FCC Docket No. 8736,
17 Fed. Reg. 3905, 3906, 3912 (19S2) (applied to television broadcasting) ; see Report and

Order, In re Amendment of Part 3, Daytime Broadcasting Rules, 25 F.C.C. 1135, 1137-38

(1958) (applied to AM Broadcasting) ; Further Notice of Proposed Rule Making, Clear
Channel Case, FCC Docket No. 6741, 23 Fed. Reg. 2612 (1958) (applied to AM Broad

casting). On the underlying philosophy see Edelman, The Licensing of Radio Services in
the United States 35-38 (1950); Warner, Radio and Television Law � 26 (1948).
2 Sixth Report and Order, In re Amendment of 47 C.F.R. � 3.606, FCC Docket No. 8736,

17 Fed. Reg. 3905, 3912 (1952). The Commission has enunciated the further goals of re

serving for noncommercial, educational stations 242 channels in major metropolitan areas

and in 46 "other educational centers," and of developing a nationwide competitive system.
17 Fed. Reg. at 3911-14. To resolve conflicts between the maximum area coverage, local

community station, and multiple station objectives, the Commission's priorities may be

applied as illustrated in Staff of Senate Comm. on Interstate and Foreign Commerce, 85th

Cong., 2d Sess., Report on the Problem of Television Service for Smaller Communities

3-5, 37-43, 47-54 (Comm. Print 1958). Compare Report and Order, In re Amendment of
Part 3, Daytime Broadcasting Rules, 25 F.C.C. 1135 (1958).

3 House Comm. on Interstate and Foreign Commerce, Network Broadcasting, H.R.

Rep. No. 1297, 85th Cong., 2d Sess. 663-66 (1958) [hereinafter cited as Network Broad
casting Report] ; Staff of Senate Comm. on Interstate and Foreign Commerce, 84th Cong.,
1st Sess., Memorandum on Television Regulations and the UHF Problem 30-37 (Comm.
Print). Compare FCC, Report on Chain Broadcasting 46-79 (1941).
* RCA Communications, Inc., FCC Docket No. 6046, 9 Fed. Reg. 702 (1944) ; see 47

C.F.R. �� 3.35, 3.240, 3.636 (1959), as amended, 47 C.F.R. � 3.35 (Supp. 1961). For a

review of the whole diversification policy, see Levin, Broadcast Regulation and Joint
Ownership of Media 173-201 (1960); Network Broadcasting Report 106-24; Note, 66
Yale L.J. 365 (1957).
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guard a reasonable access to the airwaves by all significant groups,
even if this sometimes requires licensees to forego maximum profits
or to subsidize certain programs internally. Program schedules are

supposed to be balanced and geared to meet local as well as national

needs, minority as well as majority tastes.6 Toward this end the Com
mission has imposed on all licensees a set of network rules,6 a fairness

doctrine,7 and a general standard of program balance and public ser

vice responsibility.8 It has also emphasized the importance of local

residence, civic participation, full-time management, the activation of
local resources, and intimate knowledge of local needs.9 The objective
is to provide at least as much (and possibly more) program choice in
as many (or more) markets as would result if competition were more

effective than it is or can be, without impairing signal quality.
Few would deny that there is considerable room for improvement in

these several areas. Agreement breaks down rather over whether existing
techniques can be patched up satisfactorily or whether a radical, sweep
ing innovation of some sort is needed. Somewhere between these two

poles, though closer to the second, I should like to propose one

last attempt to place our regulatory house in order (short of still more
drastic remedies) by instituting annual license charges, public auction
of licenses in contested cases, and the earmarking of all recaptured
franchise value for industry use through the intermediary of a Broadcast
Trust Fund, administered by a Presidential Advisory Council. The
three separate parts of my proposal are not unfamilar; they have even

been combined on occasion.10 But their composite character, interre
lations and impact have yet to be examined systematically or related
to the present regulatory framework. My main objective here is to do

just that. A second hope is to bring the proposal to the attention of
leaders in broadcasting, in Congress and in the FCC at a time when the
market for regulatory reform is active, to say the least.

5 See Network Broadcasting Report 124-56; Edelman, op. cit. supra note 1, at 59-92.
6 47 C.F.R. �� 3.131-.138, 3.231-.238, 3.658 (1959), as amended, 47 C.F.R. � 3.658

(Supp. 1961).
7 Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1250-52 (1949).
8 FCC, Public Service Responsibility of Broadcast Licensees 12 (1946) ; FCC Office of

Network Study, Responsibility for Broadcast Matter, Interim Report in re Docket No.
12782, at A1-A12, 7-57 (1960).
9 Irion, FCC Criteria for Evaluating Competing Applicants, 43 Minn. L. Rev. 479, 480-88

(1959).
10 See Record, vol. 4, pp. 898-99, 1067-69, In re Study of Radio and Television Network

Broadcasting, FCC Docket No. 12782; note 70 infra.
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To place my proposal in an appropriate context, I shall first examine
to what extent it can be said that the FCC has failed to attain its major
regulatory objectives. This will include an inquiry as to whether these

objectives are best attained by the Commission's current licensing-allo-
cation procedures, or whether some other control instrument might do
the needed job better. In light of this examination, my principal con
tentions are: (1) that regulators have abridged competition and
bolstered monopoly power in the broadcast industry, unintentionally
perhaps, with no convincing compensatory enhancement of service stan

dards; (2) that this would be disconcerting enough wherever it occurred,
but is particularly deplorable in the broadcast field with its unique
social-political significance, where regulation is not based on any "na
tural monopoly" argument or on any desire to exact the fruits of large
scale production economies through rate control geared to curb mono

poly pricing; and (3) that it is high time to explore a fresh approach
to regulatory reform in broadcasting, and that hope may lie in mak

ing greater use of price incentives, taxes, subsidies and federal trust
fund arrangements, as an alternative to existing entry controls.

I

Problems in Broadcast Regulation

The critics of regulation say that it is inefficient, or more simply,
that it has been perverted to serve private ends. The critique is twofold:
not only have the regulator's antirestrictive policies frequently been
sacrificed to implement his positive ones, but too often both types have
been undermined simultaneously, leaving the community saddled with un

wanted monopoly power and no compensating social benefit.11 Such is
the criticism heard increasingly of the FCC, the CAB, the ICC and the
FPC in the natural gas pipeline field, and of a variety of state and muni
cipal bodies as well.

"Regulatory efficiency" in these cases can be defined as the degree
to which any or all sets of regulatory policies succeed in altering an

industry's economic structure and conduct, the better to promote
fundamental performance norms with a minimum of unintended, pro-

11 See Adams & Gray, Monopoly in America 39-72 (1955) ; Edwards, Maintaining Com
petition 201-35, 249-65 (1st ed. 1949) ; Schwartz, Legal Restriction of Competition in the

Regulated Industries: An Abdication of Judicial Responsibility, 67 Harv. L. Rev. 436
(1954). But see Jaffe, The Effective Limits of the Administrative Process: A Reevaluation,
67 Harv. L. Rev. 1105 (1954). See also Gray, The Passing of the Public Utility Concept,
16 J. Land & P.U. Econ. 8 (1940).
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tectionist side effects.12 This standard is useful insofar as it suggests
a way to classify many regulatory commissions according to their
location in a spectrum which, theoretically, ranges from complete suc

cess in attaining any or all regulatory goals with little or no restraint,
on the one hand, to extreme conferral of monopoly power and virtually
no attainment of the regulatory goals, on the other.

In this context, my argument is that "regulatory efficiency" in the
broadcast field, as in other comparable industries, must be judged by
whether Congress' deliberate abridgment of competition is adequately
offset by a compensatory promotion of desired but neglected perform
ance norms.13 It must be judged also by whether there are unintended,

12 Stated otherwise, "regulatory efficiency" would be maximized when no additional

procedural-organizational reforms can be instituted which would promote any given regu

latory goal, in a ranking of regulatory goals, without impairing the attainment of some

other goal higher in the hierarchy so as more than to offset the gain. This formulation is

derived from the norm of "economic efficiency" as normally employed by economists. See

Lange, The Scope and Method of Economics, 13 Rev. Econ. Studies 19, 25-26, 29-32

(1945-1946).
13 In motor transport, for example, it has been widely argued that the industry's economic

characteristics are quite compatible with competitive organization. See Locklin, Economics
of Transportation 699-700 (5th ed. 1960) ; Pegrum, Public Policy in Motor Transport, in
Business Organization and Public Policy 456-61 (Levin ed. 1958). Those who support
regulation contend simply that without entry and rate controls, competition would so im

pair revenue stability, creditability, equipment reliability, safety, service regularity, and
wide geographic availability to all at reasonable rates, as to harm small shippers and
the public at large. See Locklin, op. cit. supra, at 703-04; Harper, Economic Regulation
of the Motor Trucking Industry by the States 265-72 (43 111. Studies in the Social Sciences,
1952). The question, therefore, is whether entry controls in fact implement these desired
attributes so as more than to offset the market power which the controls confer, or

whether some alternative control, or the relaxation of all controls, is a more efficient ap

proach. U.S. Dep't of Commerce, Rationale of Federal Transportation Policy 10-21 (1960) ;

Pegrum, op. cit. supra; see Harper, op. cit. supra. The same question can be posed for air

transport regulation. See Locklin, op. cit. supra, at 819-21; Keyes, A Reconsideration
of Federal Control of Entry Into Air Transportation, 22 J. Air L. & Com. 192 (1955). Nor
is the logic of broadcast regulation much different. There too the industry's basic economic
characteristics seem essentially compatible with strictly competitive organization. This con

clusion is suggested by the author's analysis of data on capital turnover, operating cost

ratios, rates of return and profit margins for broadcasting, public utilities and rail, motor
and air transport. The basic source materials for this analysis were derived from U.S. In
ternal Revenue Service, Sourcebooks of Income (1930-1958) ; U.S. Bureau of Census, Dep't
of Commerce, Statistical Abstract of the United States for 1960, Tables 633, 755, 766, 768,
773; and Hearings on Monopoly Problems in Regulated Industries Before the Antitrust
Subcommittee of the House Committee on the Judiciary, 84th Cong., 2d Sess., ser. 22, pt. 1,
at 2047-78 (1956) (discussion and Tables 20, 21, 23-B). On the relation of such data to the

competitiveness of regulated industries, see Hearings on Monopoly Problems in Regulated
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restrictive side effects inherent in the very procedures used by such

commissions as the FCC14 and serious organizational obstacles to the
formulation and implementation of effective policy.15 The actual degree
of "regulatory inefficiency" in any industry must be judged further by
the degree to which specific Commission goals are or are not achieved
under existing control arrangements, an adequate explanation of this

inefficiency requiring careful inquiry into substantive economic and
technical factors. It is to five areas of "regulatory inefficiency" that I
shall now turn.

1. The Abridgment of Competition
Broadcast regulators have created or acquiesced to numerous com

petitive imbalances and restraints, notwithstanding a definite commit
ment to competition in Congress16 and the courts.17 To be sure, whether
due to Commission policies, or despite them, the broadcast industry has,
overall, responded to profit differentials since 1930 rather like a com

petitive industry should. At least, an analysis of the pattern of new

station construction in the standard (AM) broadcast band by class-

time-power of station and by size of community reveals a competitive
response to changing profit records during selected periods since 1939.18

Industries, supra, at 2047-78, and Smith, Regulation of Returns to Transportation Agencies,
24 Law & Contemp. Prob. 702, 719-20 (19S9). Unusual technical-physical obstacles are

generally said to preclude competitive organization of broadcasting without regulation,
but whether this was really so at the outset has recently been questioned by a remarkable

revolutionary argument in Coase, The Federal Communications Commission, 2 J. Law &
Econ. 1, 25-35, 40 (1959).

14 See Hearings on Monopoly Problems in Regulated Industries, supra note 13, at

62-69.
15 See Staff of Subcomm. on Administrative Practice and Procedure, Senate Comm. on

the Judiciary, 86th Cong., 2d Sess., Report on Regulatory Agencies to the President-Elect
1-35 (Comm. Print 1960) (Landis Report) ; Hector, Problems of the CAB and the Inde
pendent Regulatory Commissions, 69 Yale L.J. 931 (1960) ; see generally Hearings
Pursuant to S. Res. 234 on Procedural Problems in Administrative Agencies Before the
Subcommittee on Administrative Practice and Procedure of the Senate Committee on

the Judiciary, 86th Cong., 2d Sess., 202-44 (1960).
16 Federal Communications Act of 1934, �� 3(h), 313, 314, 48 Stat. 1066, 1087, 47 U.S.C.

�� 153(h), 313, 314 (1958), as amended, 47 U.S.C. � 313 (Supp. II, 1959-1960).
17 National Broadcasting Co. v. United States, 319 U.S. 190 (1943) ; FCC v. Sanders Bros.

Radio Station, 309 U.S. 470 (1940) ; Mansfield Journal Co. v. FCC, 86 U.S. App. D.C. 102,
107-08, 180 F.2d 28, 33-34 (1950).

18 Statistical analysis reveals several significant relationships between pertinent economic
variables during time periods selected for the availability of detailed, comparable financial
data, all in the pretelevision era. For eight classes of standard broadcast stations, in five

community sizes all in excess of 50,000 population, the computed relationships are those
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Even more important, the initial high returns of the late depression
and war years induced a tremendous surge of new post war investment,
reducing rates of return towards competitive levels in the 1950's in the

industry as a whole, i.e., in radio and television.

Thus, pretax returns on total broadcast investment more than doubled
between 1934 and 1940, rising from 11.1% to 25.7% at a time when net

assets grew only 67%, roughly from $60 million to $100 million, and
when the number of stations rose only 40%, from 591 to 814. Profitabil

ity rose still more during the war years, but the number of stations did
not. Then, after the war, the trends reversed. Shortages of ma

terials subsided; techniques to use spectrum space more efficiently
were instituted; the FM and television bands were opened up for
commercial use; the Commission relaxed its signal standards and
lowered the barriers to entry long posed by its prewar concern about
"economic injury"; and market support grew in the smaller com

munities then lacking a radio station. Within this changed context,
the industry's earlier experience with prewar and wartime profitability
induced rapid rates of station construction and net new investment

which, in turn, acted to lower postwar station profitability in the older
AM band. Between 1945 and 1958, the number of authorized radio-
television stations rose from 1,013 to 4,542, with total broadcast invest
ment climbing from $209 million to $1,547 billion. During this period
pretax returns on total assets actually dropped from 28.8% in 1945 to

12.1% in 1958, averaging only 15.4% for the whole period. This con

trasts with average returns of 22.5% for 1934-1940 and 31.1% for
1940-1944. It is hard to know whether recent rates are in fact "com
petitive." But broadcast returns on stockholders' equity averaged 13.5%
after tax, 1953-1958, compared to an average rate of 12.8% for some

1,800 leading manufacturing corporations during the same period, and
10.6% for some 3,400 major corporations in all economic sectors.19
that would be expected to emerge under competitive conditions. First, the pattern of new
station construction, 1945-1948, by class of station and size of community tends to coincide
with the pattern of changes in per station income during 1939-1945. Second, the pattern of
declines in broadcast income, 1945-1948, coincides with the pattern of new station construc
tion during those years, such that profits fell most in communities where construction grew
most rapidly for those classes of stations. Third, the pattern of new construction, 1948-1950,
tends to reflect the pattern of per station income changes during 1945-1948. All tests were

based on data derived from basic financial statistics for 1939, 1945, 1948 and 1950, published
by the Federal Communications Commission: FCC, Broadcast Financial Data�1950, Pub.
Notice No. 71673, Jan. 5, 1952; FCC, Statistics of the Communications Industry in the
United States, 1939-1949.

See Broadcasting, Yearbook Issue F-6 (1959) (broadcast station data) ; U.S. Internal
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Nevertheless, the FCC is at least partly responsible for serious bar

riers to new station and new network entry in television today20 and
for those differential advantages conferred on standard radio sta

tions with different class-time-power privileges,21 whatever the reasons

for their conferral. Competition between the network and nonnetwork

systems of program production and distribution, though considerable,
is restrained by network-affiliate relationships which the Commission has
been reluctant to alter drastically for fear of disrupting the resources

needed for a varied, live program service.22 Furthermore, the Commis-

Revenue Service, Sourcebooks of Income Statistics (1930-1958) (broadcast financial data) ;
First Nat'l City Bank of N.Y., Monthly Letter on Business and Economic Conditions

(April issues, 1954-1959) (other financial data).
20 Notwithstanding the high profits of two major firms, the failure of new network

entry in television has been attributed partly to the network-affiliate relationship, to high
station interconnection costs, to economies of large scale program production and distribu

tion, but mainly to the shortage of "comparable" station facilities in leading markets.

Network Broadcasting Report 195-206. Strictly speaking, UHF stations are not now

"comparable" with VHF stations, especially when located in the same market. See Tele
vision Inquiry, Hearings Before the Senate Committee on Interstate and Foreign Com

merce, 86th Cong., 2d Sess., pt. 8, at 4602-03 (Tables 1-4) (1960) [hereinafter cited as

Television Inquiry]. This lack of comparability stems from the fact that sets capable of

receiving UHF signals are far fewer than VHF sets, id. at 4604 (Table 7), and the resulting
preference by networks and commercial advertisers for VHF stations. Network Broad

casting 220-26. Much of the UHF problem and the resulting barrier to new sta

tions and new network entry have been attributed to the FCC's "mismanagement" of

frequency allocation. See Staff of Ad Hoc Advisory Comm. on Allocations, Senate
Comm. on Interstate and Foreign Commerce, 85th Cong., 2d Sess., Report on Allo
cation of TV Channels 17-30, 93-107 (Comm. Print 1958) [hereinafter cited as Report on

Allocation of TV Channels]. Also blamed are the Commission's failure to gather adequate
data on the economic and technical feasibility of its Allocation Plan, its reluctance to

relocate the then existing VHF stations to avoid intermixing VHF and UHF assignments
in leading markets, and its failure to explore alternative allocation schemes promptly enough
when the situation deteriorated. See Report on Allocation of TV Channels 45-79, 198-204.
Whatever the validity of the FCC's reason for its cessation of all new grants during the

44 months ending May 1952, one serious consequence was undoubtedly the entrenchment
of 108 key VHF stations in the choicest markets with the best network and advertising
affiliations. Id. at 20-22.

21 See Hearings on H.R. 6868, H.R. 8286, H.R. 9627, H.R. 10275 Before a Subcommittee
of the House Committee on Interstate and Foreign Commerce, 86th Cong., 2d Sess. 5-10,
170-76 (1960) ; Hearings on Daytime Radio Broadcasting Before a Subcommittee of the
Select Senate Committee on Small Business, 85th Cong., 1st Sess. 20-34 (1957). On the
nature and extent of these advantages, see note 49 infra.

22 See FCC, Findings on Option Time, FCC File No. 59-33, Jan. 14, 1959, at 19-35. But

see Report and Order, In re Amendment of 47 C.F.R. � 3.658(d), FCC Docket No. 12859,
25 Fed. Reg. 9051 (1960). See also antitrust analysis in Letter from Assistant Attorney
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sion's licensing-allocation function has left a wake of unintended com

petitive imbalances in many important markets: between group-owned
and single-owned stations,23 between stations with and without network24
or newspaper25 affiliations, between television stations operating in the
UHF and VHF televisions bands,26 and between radio stations operat
ing in the FM and AM bands.27 It is conceivable that at least some of
these imbalances might be partly, if not entirely, avoidable under another
kind of regulatory administration.
In regard to the VHF-UHF imbalance, for example, it is clear that the

FCC's antirestrictive and positive entry control policies have clashed

unexpectedly, and that the unintended priority given to one over the
other has been accepted as less costly than the institution of a really fun
damental remedy.28 As a result, monopoly power and differential

General Victor R. Hansen to FCC Chairman John C. Doerfer, Feb. 27, 1959, wherein

option time was found to violate the Sherman Act irrespective of its function in network

ing. To be sure, the Commission has recently indicated it might consider more extreme

action and possible outright abolition of optioning. Further Notice of Proposed Rule Mak

ing, In re Amendment of 47 C.F.R. � 3.658(d), FCC Docket No. 12859, 26 Fed. Reg. 4021

(1961). However, compare the Commission's reluctance to act on option time with its

early action on national spot sales representation by CBS and NBC Television Networks
of stations other than those which they directly own and operate. Yet, the potential
restrictive dangers of national spot sales representation warranted divestiture in part
because no adverse effects were foreseen, economically or in network service. Report and
Order, In re Amendment of 47 C.F.R. � 3.658, 27 F.C.C. 697 (1959), petition for recon

sideration denied, 28 F.C.C. 447 (1960).
28 See generally Network Broadcasting Report 241-46, 546-68 on the relative bargaining

advantages of group-owned stations in gaining choicest network affiliations and compensation
arrangements.

24 See generally Network Broadcasting Report 197 on the relative profitability of net

work affiliates and unaffiliated stations in markets with four or more VHF stations.
25 See Levin, Broadcast Regulation and Joint Ownership of Media 75-82 (1960). Where

a choice must be made, the CBS Television Network gives affiliation preference to stations
with newspaper ties, as well as to those with radio ties or group membership. Network

Broadcasting Report 212-13. Many newspaper stations are also group-owned and would
gain advantages on that score too. Levin, op. cit. supra, at 6, 40-41 (1960) ; see note 35
infra.

26 The competitive imbalances between UHF and VHF stations as a whole and when
operating in the same markets are suggested in Television Inquiry, pt. 8, at 4602-03

(Tables 1-4).
27 See comparative table, note 50 infra.
28 The Commission is keenly aware of the variety of possible solutions and of their

probable costs in set and transmitter conversion and in the loss of service to fringe areas.

Television Inquiry, pt. 8, at 4585-601 (statement of FCC Chairman Doerfer). For
additional discussion of possible solutions and accompanying problems, see Levin, Economic
Structure and the Regulation of Television, 72 Q.J. Econ. 424, 435-39 (1958). However, no



10 The Georgetown Law Journal [Vol. 50: p.

advantages have been conferred with no compensating quid pro quo exacted
for the community in terms of regulatory goals achieved. Thus, not
withstanding the failure of its Sixth Order and Report?* to implement
its several objectives simultaneously, the Commission has chosen so far
to avoid instituting such basic remedies as a quick shift of all television to

the UHF band, a systematic separation of VHF and UHF markets on

a nationwide basis, an allocation scheme to give more VHF channels
to the top 100 markets at the expense of government stations, and long-
run federal subsidies to the UHF band. Rather it has acquiesced de

facto to a technical-economic structure for which it is largely, though
unintentionally, responsible and to the undesired consequences of that

structure, subject only to such patchwork remedies as the selective sep
aration of intermixed markets, adjustments in antenna heights and power
designations, and the use of booster stations.30

2. Mergers, Acquisitions and the Broadcast Transfer Problem

Entry control objectives notwithstanding, broadcast facilities are now

concentrated increasingly in the hands of giant multiple owners and
cross-channel empires. This is true notwithstanding the Commission's

lip service to wide local participation and wide diffusion of political and
economic power.31 To be sure, the Commission's limits on multiple sta
tion ownership and dual station ownership in overlapping market areas
have precluded any concentration of ownership comparable to that which
characterized other mass media. Yet the only AM licensee in town is

permitted to own the only FM or television station, and within the
bounds set by existing rules, the extent of concentrated ownership is im

pressive, especially in television.32

definitive action has yet been taken. Television Inquiry, pt. 8, at 4559-61. The Com
mission's ambivalence in the face of factual evidence has been noted by one of its members.
Id. at 4665-86. But more recently its earlier position in favor of an all-out shift to the

UHF band has gained new support. See Hearings on Antitrust Consent Decrees and the
Television Broadcasting Industry Before the Antitrust Subcommittee of the House Com
mittee on the Judiciary, 87th Cong., 1st Sess., ser. 6, at 138-41 (1961).

29 In re Amendment of 47 C.F.R. � 3.606, FCC Docket No. 8736, 17 Fed. Reg. 3905
(1952).
30 By way of a more basic remedy, legislation was recently proposed to require that all

television sets shipped in interstate commerce be equipped for all-channel reception. Hear

ings on Antitrust Consent Decrees and the Television Broadcasting Industry, supra note 28,
at 139.

31 Network Broadcasting Report, 106-25, 554-59.
32 As of August 1, 1959, group owners and nonbroadcast media owned more than 2/3 of

all television stations and some 1/3 of all standard broadcast stations. In 40 leading
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The consequence is that absentee owners, outsiders, group enterprises
and nonbroadcast media are coming increasingly to operate the choicest
outlets both in radio and television, notwithstanding the Commission's

long-standing commitment to maintain a wide diffusion of ownership and
control and to encourage newcomers into the field. The concentration of

power and eclipse of local ownership are clear, but the compensatory
quality of program service is less convincingly evident, or at least less
amenable to precise measurement.33
In this regard, broadcast mergers and acquisitions have not only ac

centuated the concentration of station ownership, but also raised the
broadcaster's capital costs, thereby leading him to debase his program
standards to increase his circulation. This results in an illicit private
appropriation of public franchise value to the detriment of public con

fidence in the whole regulatory process.34 More specifically, the big
group owners and nonbroadcast media have managed, through mer

gers and acquisitions, to enter the most lucrative markets and to gain
the choicest outlets, notwithstanding the FCC's attempts, via entry con

trol, to diversify ownership and to curb concentration of control.35 What

cities they held more than 75% of all television stations and some 70% of all standard radio

stations. They also held the more valuable radio licenses: almost 90% of the older (pre-
1946), big-city stations of all classes, compared to some 27% of the newer, postwar stations
in the country at large, and many more of the powerful, older, big-city 50 kilowatt stations

(91.2%) than of the small, postwar 250 watt local stations (27%) in the country at large.
In television too they held relatively more of the choice, big-city VHF licenses (79%) than
of the less desirable UHF licenses (57%) in the whole country. Comparable trends also

prevailed for group owners as a class, exclusive of those nonbroadcast media which were

single station owners. These statistics were derived from Broadcasting, Yearbook Issue
B-3 to -261 (1959).

33 See Network Broadcasting Report 568-70, 584.
34 Note, 30 Ind. L.J. 351, 354-59, 365 (1955) ; see Hearings on Investigation of Regu

latory Commissions and Agencies Before a Subcommittee of the House Committee on

Interstate and Foreign Commerce, 85th Cong., 2d Sess., pt. 8, at 2908-28 (1958) (testimony
of Robert S. McMahon) .

35 Note, 66 Yale L.J. 365, 386-91 (1957); Hearings on Investigation of Regulatory
Commissions and Agencies, supra note 34 (testimony of Robert S. McMahon). As of

August 1, 1959, group owners and the nonbroadcast media had acquired rather than built
125 (36%) of their 347 television stations and 617 (50%) of their 1,231 standard
radio stations. But in 40 leading cities these proportions were higher: 44% for tele
vision and 76% for radio. The above licensees had also bought rather than built

relatively more of their most valuable stations: 146 (76.8%) of their 190 older (pre-1946),
big-city stations of all classes, compared to some 271 (41%) of their 661 newer, postwar
stations in the country at large, and many more of their 61 powerful, older big-city 50
kilowatt stations (68.9%) than of their 215 small, postwar 250 watt local stations (40%)
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has not been allowed to happen at the front door has in fact happened at

the back door. Nor have broadcast regulators always agreed on how
to cope with the perennial threat that high sales prices might (1) impair
a buyer's financial ability to produce balanced, diversified program
ming; (2) badly reduce his incentives to do so by saddling him with

high capital costs and attracting licensees who seek quick capital gains
no matter what the impact on service; and (3) enable private licensees
to appropriate large shares of franchise value, rightfully due the com

munity, with only an elusive, ambiguous return to the community in
service terms.38
The Commission's failure to tighten its control over broadcast mergers

and acquisitions, notwithstanding their subversion of its entry control

objectives, must be explained in terms of such factors as the great con
ceptual and practical difficulty of ascertaining the proper incidence of a

frequency's value as between the broadcaster's ingenuity, enterprise and

willingness to bear risks, on the one hand, and the exclusive rights con

ferred by a federal license, on the other. Important also is the Commis
sion's apparent belief that any franchise value wrongly appropriated by
the station seller can somehow be partly recovered in service by careful

screening of the buyer*1 and the fear that any cure may be worse than

in the country as a whole. In television too they had acquired rather than built relatively
more of their 99 choice big-city VHF stations (43.4%) than of their 45 less desirable UHF
stations (31.1%) in the whole country. Comparable trends also prevailed for group
owners as a class, exclusive of nonbroadcast media which were single station owners.

Finally, group owners with newspaper ties had acquired some 43 (43.4%) of their 99
television stations, 94 (56.6%) of their 166 standard radio stations, and 9 (81.8%) of
their 11 older, big-city 50 kilowatt clear channel stations. These statistics were derived
from Broadcasting, Yearbook Issue B-3 to -261 (1959).

36 See Travelers Broadcast Serv. Corp. (WTIC), 6 F.C.C. 456 (1938); WNAX Broad

casting Co., 6 F.C.C. 397 (1938) ; R. R. Jackman (WREN), 5 F.C.C. 496 (1938) ; Salsbury,
The Transfer of Broadcast Rights, 11 Air L. Rev. 113 (1940) ; Stewart, The Public Control
of Radio, 8 Air L. Rev. 131, 141-44 (1937) ; Hearings on Independent Offices Appropriations
for 1938 Before a Subcommittee of the House Committee on Appropriations, 75th Cong.,
1st Sess., 94-101 (1937) (informative exchange on the intrinsic value of a license and FCC's

inability to control its transfer price). The Commission has sought congressional guidance
on the appropriate treatment of price in broadcast transfer cases. See FCC Press Release

No. 76846, July 25, 1944; FCC Press Release No. 76859, July 26, 1944. Congressman
Celler sought to provide the needed guidance by proposing a maximum sales price standard
in H.R. 4314, 79th Cong., 1st Sess. (1945), which was never acted upon. Congress has

failed to clarify the matter subsequently.
37 See Selma Seitz (WFAS), 7 F.C.C. 315 (1939); Exchange Ave. Baptist Church

(KFXR), 5 F.C.C. 333 (1938); R. S. Bishop (KFTZ), 5 F.C.C. 301 (1938); Salsbury,
supra note 36. A previous procedure adopted by the Commission sought to subject the
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the malady, insofar, for example, as too stringent controls on exit con

ditions,38 or more specifically on station sales prices,39 might deter the
inflow of needed venture capital. Freedom to buy and sell physical
broadcast assets has long been considered an absolute precondition for

rapid private development of the publicly owned broadcast spectrum.
The key question�never really resolved to this date�is whether it is
somehow possible to prevent the sale of licenses along with stations

if freedom to sell the latter is to be meaningful}0
3. The Geographic Concentration of Facilities

Are broadcast facilities and service relatively overconcentrated in the

big urban markets, notwithstanding powerful congressional directives41
buyer to more rigorous screening and to strengthen the Commission's hand in selecting any
licensee's successor. 11 Fed. Reg. 9375 (1946) ; see Hearings on S. 658 Before the House

Committee on Interstate and Foreign Commerce, 82d Cong., 1st Sess. 73, 74 (1951) ;
Hearings on S. 1333 Before a Subcommittee of the Senate Committee on Interstate and

Foreign Commerce, 80th Cong., 1st Sess. 49-51 (1947). Recent proposals purport to do
the same more effectively. See Network Broadcasting Report 161-69.

38 Such may be at least partly the reason why the Commission thus far has refrained
from imposing mandatory hearings on transfer applicants who have held their licenses for

less than three years, where the transfer is not pro forma or due to factors like economic

hardship and death. See Commissioner Hyde's dissent in Notice of Proposed Rule

Making, In re Amendment of Part 1, 47 C.F.R., FCC Docket No. 13864, FCC File No.

60-1466, Dec. 9, 1960; Comments of Air Trails Broadcasting, Inc., pp. 8-18, Record, FCC
Docket No. 13864; Comments of Rhode Island-Connecticut Radio Corp., pp. 5-7, Record,
FCC Docket No. 13864. As early as 1931, mandatory transfer hearings were unsuccessfully
proposed. S. 481, 72d Cong., 1st Sess. � 8 (1931); H.R. 7716, 72d Cong., 1st Sess. �
8 (1932).

39 See 83 Cong. Rec. 9319-21 (1938) (statement of Congressman Celler). As early as

1926 the direct control of station sales prices was unsuccessfully proposed. See Hearings
on S. 1 and S. 1754 Before the Senate Committee on Interstate Commerce, 69th Cong.,
1st Sess. 127-28 (1926). See also S. 4057, 69th Cong., 1st Sess. � 2 (1926).
40 Compare 83 Cong. Rec. 9319-21 (1938) (statement of Congressman Celler) with

83 Cong. Rec. 111-15, 9314-15 (1938), 84 Cong. Rec. App. 904 (1938) (remarks of Con

gressman Wigglesworth) , and H. Res. 365, 75th Cong., 2d Sess. (1937). On the justifia
bility of granting broadcast licenses to the station rather than to the individual and

thereby allowing them to be sold with the station, see Hearings on S. 1 and S. 1754 Before
the Senate Committee on Interstate Commerce, 69th Cong., 1st Sess. 38-39, 44-47 (1926)
(testimony of Stephen B. Davis, Jr., Solicitor, U.S. Dep't of Commerce). Solicitor Davis

apparently regarded this practice as unrelated to the then emerging trends toward owner

ship concentration and to those inequities resulting from the longer delay involved in

securing a new license than in procuring an older one via the transfer route. For an early
critique of freedom to transfer licenses, see 68 Cong. Rec. 4150-53 (1927) (remarks of

Senator Howell).
*i Federal Communications Act of 1934, � 307(b), 48 Stat. 1083, as amended, 49 Stat.
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to maintain an equitable geographic distribution? This does seem

true insofar as residents of large urban centers receive numerous

local as well as out-of-town signals, in contrast with residents in small

communities and remote rural areas who receive few if any local signals.
The latter must rely for their service on distant, high-powered radio sta

tions and remote television signals piped in, at a fee, by the community
antenna television systems.43 It is probably true also insofar as forty
leading metropolitan markets now contain by far the bulk of the choic

est, high-powered radio stations.44 However, in all fairness, these lead

ing markets have a share of television facilities (all roughly comparable
in power) that falls substantially below their share of population, even

though many more stations could now operate there if the Commission
had not sought deliberately to prevent this at the outset,45 and, of course,
if there had subsequently developed no serious competitive inequalities
between the two television bands.46
147S (1936), 47 U.S.C. � 307(b) (1958); see Edelman, The Licensing of Radio Services in

the United States 47-50 (1950); Warner, Radio and Television Law � 26 (1948).
42 This is actually a necessary corollary of two facts: viz., the number of broadcast

stations able to survive economically tends to vary directly with community size and retail

sales; other things equal, forty leading standard metropolitan areas now contain some 125
counties and independent cities which account for only 4% of all 3,100 of such population
centers, but include 41.2% of the U.S. population and 46.2% of the retail sales. These
statistics were derived from Standard Rate and Data Service, Inc., Spot Television, July 15,
1961, pp. 32, 35; U.S. Bureau of Census, Dep't of Commerce, County and City Data Book

477-81 (1956) ; U.S. Bureau of Census, Dep't of Commerce, Statistical Abstract of the

United States 401 (1960).
43 See Staff of Senate Comm. on Interstate and Foreign Commerce, 85th Cong., 2d Sess.,

Report on the Problem of Television Service for Smaller Communities 6-9, 32-42, 46-54

(Comm. Print 1958).
44 On August 1, 1959, 68 (73%) of 93 stations authorized to operate on 59 clear

channels, full-time or part-time, with 50 kilowatts power, were located in 40 major metro

politan areas. This contrasts with only 39 (3.5%) of 1,101 local 250 watt stations and 227

(11%) of 2,107 other stations located therein. Statistics were derived from Broadcasting,
Yearboook Issue B-3 to -261 (1959).

45 Forty leading standard metropolitan areas now account for some 60% of the U.S.

population, but for only 25% of all television stations on the air, and for only 10% of all

commercial television channels actually allocated. See Broadcasting, Yearbook Issue B-3 to

-100 (1959) ; Standard Rate and Data Service, Inc., Spot Television, July 15, 1961, pp. 32,
35. The Commission deliberately overrode strict market criteria in assigning television
outlets in 1952. Market factors ranked as its fifth and last priority only; the provision
of facilities and service to aH areas and all communities on a long-run basis got
precedence. See Sixth Report and Order, In re Amendment of 47 C.F.R. � 3.606, FCC
Docket No. 8736, 17 Fed. Reg. 3905, 3912 (1952) ; Report on Allocation of TV Channels
19-20, 39-47.
46 The problem today is not one of any relative "excess" of stations in the leading markets,
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Aside from the economic tendency of broadcasters to build stations

where market support is greatest, three other factors may help explain
this relative bunching of broadcast facilities in large and medium-sized
centers: first, the Commission's inability to force an unwilling licensee
to enter a weak rural market against his better judgment;47 second,
those propagation characteristics of standard (AM) broadcasting which

severely limit the use of any frequency (if �ignal quality is a desider

atum) and which have sometimes deprived smaller communities and
rural areas of local service because larger communities, using the same

frequency, came of age much earlier, economically speaking; third, the
clash of Commission policies to equalize the distribution of interfer
ence-free service with attempts to equalize the geographic distribution
of facilities.48

4. The Conferral of Differential Advantages on Favored
Classes of Licensees

Broadcast regulation confers differential favors on selected groups
of firms without always exacting a quid pro quo in compensatory service,
but rather one of how to activate the idle UHF channels there. On the availability of

market support for more television stations in the top 100 markets, and the role of UHF-
VHF disparities in blocking new station entry there, see Network Broadcasting Report
220-26; Report on Allocation of TV Channels 47-S2, 202-05; Television Inquiry, pt. 8, at
4586-88. The CBS study, to which reference has been made in the Report on Allocation of

TV Channels 203, appears in Broadcasting Telecasting, Oct. 17, 1955, pp. 27-31.
47 The 70 commercial VHF assignments potentially available for new stations in 1959

were located in the weakest market areas. Television Inquiry, pt. 8, at 4587.
48 One example is the continued allocation of fifty-nine clear channel stations in the

standard broadcast band to provide service to rural markets which at one time were unable
to support their own stations. The perpetuation of this allocation plan is now' criticized as

deterring new station entry in those areas and as preventing extended nighttime service by
stations already in operation. Hearings on H.R. 6868, H.R. 8286, H.R. 9627, H.R. 10275
Before a Subcommittee of the House Committee on Interstate and Foreign Commerce,
86th Cong., 2d Sess. 180-81, 185 (1960) ; Hearings on Daytime Radio Broadcasting Before
a Subcommittee of the Senate Select Committee on Small Business, 85th Cong., 1st Sess.
35-40 (1957). The Commission recently agreed to permit one new full-time station to

operate on each of thirteen clear channels hitherto reserved exclusively for one station

only. Report and Order, Clear Channel Case, FCC Docket No. 6741, 26 Fed. Reg. 8886

(1961). A different but related example is the status of the community antenna television

systems, which are not yet directly licensed by the FCC. Originally, these systems were

justified to relay program service for a fee into small, stationless communities from distant
urban centers. However, it is now contended that these systems deter new station entry in

those same communities and that they should therefore be subjected to FCC control.

Staff of Senate Comm. on Interstate and Foreign Commerce, 85th Cong., 2d Sess., op. cit.

supra note 43.
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notwithstanding the precedence Congress has given to public over pri
vate interests. For example, irrespective of market size, network affil

iation, the number of competitive media or management ingenuity,
relative station profitability in the standard broadcast band depends
largely on the FCC's designation of a station's permissible service range,
hours of transmission, minimum and maximum power, antenna heights
and the maximum number �f rival signals authorized to be transmitted
in its market area.49 Beyond this, the designation of which of two com

mercial radio and commercial television bands a broadcaster may enter

further acts to limit his earnings, aside from other determinants.50

*9 Extensive statistical analysis has revealed: (1) that broadcast profit margins, returns

on net tangible property, and average per station broadcast income each varied significantly
as between the FCC's eight standard class-time-power designations of AM stations in the

country as a whole, 1938-1950; (2) that average per station income varied significantly as

between the eight class-time-power designations for 1946, 1948 and 1950, irrespective of

community size, and as between nine sizes of communities, irrespective of class-time-power
designations; (3) that profit margins and returns on net property varied directly with the

power and class of full-time stations, 1938-1952, with profitability generally greater in the

higher powered stations operating on the choicest clear and regional, rather than local,
channels; (4) that levels of average per station income were also related directly to the
Commission's designation of class, time and power for 1939, 1945 and 1950, irrespective
of community size; (5) that the above variations and relationships also held true irrespective
of whether the stations had network affiliations; (6) that returns on net tangible property
for 1946, 1947 and 1948 varied directly with class-time-power designations of full-time
stations when we hold constant the size of the broadcast investment, irrespective of amount

or of network affiliation, i.e., the higher a station's power and the more select its channels,
the higher its rate of return on net property tends to be. Supporting data derived from

FCC, Final AM-FM Financial Data�1952, FCC Public Notice No. 99911, Dec. 31, 1953;
FCC, Broadcast Financial Data�1950, FCC Public Notice No. 71673, Jan. S, 1952 ; FCC,
Statistics of the Communications Industry in the United States, 1939-1949. Although more

recent AM broadcast data of comparable detail has never been released, for variations in

profit margins as between local, regional and 50 kilowatt clear channel stations, see FCC,
Broadcast Financial Data�1958, FCC Public Notice No. 78365, Sept. 23, 1959 (Table 11).

50 On the relative chances of success in the VHF and UHF bands, regardless of

managerial efficiency and ingenuity, see Television Inquiry, pt. 8, at 4586-87, 4602-03 (Tables
1-4). As recently as 1959, 93 nonnetwork-owned VHF stations on the air before 1952

earned pretax profit margins of 32.7% on revenues with returns of 134.5% on net tangible
property, compared to margins of 14.8% and returns of 29.4% for 334 VHF stations built

after 1952, and compared to outright losses for 77 UHF stations as a group. The networks

and their stations earned 15.3% on revenues with returns of 109% on net tangible property.
Profit margins and returns on property since 1953 have consistently varied this way as

between the four categories of stations just mentioned. These figures were derived from

FCC, Final TV Broadcast Financial Data (for 1953-1959) : Public Notice No. 12387, Oct. 20,
1954; Public Notice No. 20615, June IS, 1955; Public Notice No. 35050, July 27, 1956;
Public Notice No. 40306, Aug. 22, 1957; Public Notice No. 63000, Aug. 27, 1958; Public
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The partisan of regulation may still justify these private advantages
as a necessary by-product of policies to promote a varied, diverse, tech
nically acceptable service to all areas, regardless of their topography and

population. But it is now contended that the class-time-power differ
ences in standard radio are far less justifiable today than when instituted
in 1927, and that a sweeping equalization of operating conditions is prob
ably consistent with present regulatory goals.51 There is even less con

troversy over a second contention, namely, that sharp differences in the
relative value of UHF and VHF licenses are an unintended, unexpected,
unwanted by-product of a plan to allocate scarce television spectrum
space in accordance with social priorities that have in fact been injured,
rather than enhanced, in the wake of engineering inequalities.52
There are at least five reasons why the Commission may have failed

to recover tangible compensatory service for the differential advantages
which its entry control policies often confer: first, the fact that broad
cast regulators have never estimated the value of free broadcast grants
in as systematic a way as other regulators have measured the value of
railroad land grants, or of rights to use public highways, airports, airways
and waterways;53 second, the haphazard manner in which the differential

Notice No. 76999, Aug. 13, 1959; Public Notice No. 92983, Aug. 31, 1960. Notwithstanding
the recent renewal of interest in FM radio, the relative chances of success there during the

past decade have been decidedly inferior to those in the AM band:

No. of No. of No. of
stations stations stations No. of Deletions
on air on air deleted Percent new grants as % of

July 1, 1949 July 1, 1960 1949-1960* deleted** 1949-1960 new grants

AM 2006 3483 327 16.3 1878 17.4

FM 73 7 741 812 110.2 701 115.8

* Includes stations commencing operation in any year during whole period.
** Total deletions as percent of stations on air, July 1, 1949.

The above statistics were taken or derived from FCC, Twenty-Sixth Annual Report 60

(1960).
51 Hearings on H.R. 6868, supra note 48, at 170-74, 177-86. Hearings on Daytime Radio

Broadcasting, supra note 48, at 284-300. But see Hearings on H.R. 6868, supra note 48,
at 17-136, 290-99; Hearings on Daytime Radio Broadcasting, supra note 48, at 144-77.

52 See note 20 supra.
53 On the role and magnitude of public aids to air, water, motor and rail transport, see

generally Locklin, op. cit. supra note 13, at 105-09; Nelson, Railroad Transportation and
Public Policy 67-110 (1959) ; Staff of Joint Economic Comm., 86th Cong., 2d Sess., Subsidy
and Subsidylike Programs of the U.S. Government 39-48, 49-52, 53 (Joint Comm. Print

1960) ; Nelson, Policy Issues and Economic Effects of Public Aids to Domestic Transport,
24 Law & Contemp. Prob. 531, 533-39 (1959). Neither the degree to which free rights-of-
way through the broadcast spectrum may be analytically comparable to public aids to
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advantages conferred have developed and their uneven incidence as be
tween different groups of regulated firms,54 in contrast with the more

deliberate use of explicit subsidies in such fields as ocean shipping and air

transport; third, the peculiar character of the broadcast service and the

resulting difficulty, short of outright censorship, of concretizing the service
standards imposed on licensees to the extent done in other regulated
industries;55 fourth, the substantial business equities which broadcasters

gain in their frequency, notwithstanding the legal preclusion of property
rights;56 fifth, the Commission's dramatic reluctance on that score,
in past years, to revoke license privileges, to deny renewals or otherwise
to introduce policies which might harm broadcast income noticeably.
Indeed, even if broadcast regulators were more deliberate about ascer

taining the value of the privileges they confer and of exacting a quid
pro quo in service, and even if appropriate standards could be designated
more concretely than at present, the question remains whether the stan
dards would really be imposed in the absence of penalties short of license
revocation (or failure to renew).

5. The Neglect of Minority Tastes

The broadcast industry is often said to have failed to strike a reason

able balance between minority and majority wants,57 despite strong reg
ulatory prescriptions towards that end and its own code of practice.58
The relative neglect of specialized tastes and needs and the failure to

produce more meritorious cultural-informational-educational program-

transport carriers, nor the magnitude of their value, has been subjected to systematic
scrutiny to date.

54 See Hearings on H.R. 6868, supra note 48, at 5-10, 170-86; Television Inquiry, pt. 8,
at 4602-03 (Tables 1-4) ; Hearings on Daytime Radio Broadcasting, supra note 48, at

20-34, 284-300; notes 20, 49-50 supra.
55 FCC Office of Network Study, Responsibility for Broadcast Matter, Interim Report

in re Docket No. 12782, at 233-45 (1960) [hereinafter cited as Docket No. 12782 Interim

Report]. For illustrative difficulties see Record, vol. 7, pp. 2700-35, In re Study of Radio
and Television Network Broadcasting, FCC Docket No. 12782 (prepared statement of W.
Theodore Pierson) ; Record, vol. 9, pp. 3504-22, In re Study of Radio and Television
Network Broadcasting, FCC Docket No. 12782 (prepared statement of Frank N. Stanton)
[hereinafter cited as Docket No. 12782 Record]. For the Commission's views of its service
standards and of their bases, see Docket No. 12782 Interim Report A1-A12, 1-75.

56 Levin, Broadcast Regulation and Joint Ownership of Media 186-88 (1960).
57 FCC, Public Service Responsibility of Broadcast Licensees 12-36 (1946) ; Docket No.

12782 Interim Report A1-A12, 23-38 (1960).
58 Television Code of the National Association of Broadcasters �� I-II (6th ed. July

1960), reprinted in Broadcasting, Yearbook Issue C-2 to -8 (1960).
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ming, notwithstanding impressive exceptions, remain the target of fre

quent criticisms of the American system of broadcasting and broadcast

regulation.59
On the positive side, to be sure, the major television networks alone

spend some $20 million annually on unsponsored public service pro
grams. Indeed, they may well bear other risks in meeting their public
service responsibilities as station owners and in foregoing revenue maxi
mization in pertinent program decisions, even when programs are spon
sored.60 Whatever their reasons for so doing, the present regulatory
system has probably played a positive role. Yet even in the national
network schedule with its superior public service output, news, talks
and public affairs ran only 10 to 12% of all nighttime television pro
grams on the two major networks in a recent period.61 Indeed, by my
count all programs which these networks listed as "cultural-educational-
informational" in response to a recent FCC inquiry totalled only some

12% of the whole broadcast day (9:00 A.M. to 11:00 P.M.).62
Admittedly it is hard to say just what would constitute "enough" such

programming. But the present balance between program categories, and
between the tastes and interests they satisfy, can be criticized not only
because it fails to conform to some superimposed cultural-educational
ideal, but also because it results from such market defects as the

59 See Address by FCC Chairman Newton N. Minow, NAB 39th Annual Convention,
Washington, D.C., May 9, 1961, 27 Vital Speeches S33 (1961) ; Address by NAB President
Le Roy Collins, NAB 39th Annual Convention, Washington, D.C., May 8, 1961; Address

by NAB President Le Roy Collins, NAB Board of Directors Meeting, Palm Springs, Calif.,
Feb. 10, 1961. In both of the latter speeches, former Governor Collins attacked the
broadcasters' failure to provide more "blue ribbon" programming during prime listening
hours.

60 Docket No. 12782 Record, vol. 5, pp. 1210-14; see N.B.C. TV Program Material,
Docket No. 12782 Record, vol. 16, Commission Exhibit No. 81 ; Hearings on S. Res. 13

and S. Res. 163 Before the Senate Committee on Interstate and Foreign Commerce, 84th

Cong., 2d Sess., pt. 4, at 1736-57, 2142-47, 2161-64, 2282-85, 2294-98, 2301, 2424-28 (1956).
61 These figures refer to the situation before the new programming instituted in the wake

of the "quiz show scandals." According to CBS records, programs classified as discussion,
documentary, education, news and religion constituted 11.3% of all their television network

nighttime programming, Jan.-March 1960. See Docket No. 12782 Record, vol. 9, p. 3477

(testimony of Frank N. Stanton). For data on CBS sample weeks during 1955-1958, see

Docket No. 12782 Record, vol. 16, Commission Exhibit No. 46. A comparable figure of
10% has been estimated from comparable data in NBC program listings. See NBC TV
Network Program Schedule, Docket No. 12782 Record, vol. 10, NBC Exhibit No. 16-B,
Appendix A.

62 Docket No. 12782 Record, vol. 14, Commission Exhibit No. 46 (CBS data) ; id. vol.
16, Commission Exhibit No. 81 (NBC data).
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broadcaster's imperfect knowledge of the networks' program supply63
and of the consumers' relative demand for alternative program types
(absent a subscriber system) .64 It can be criticized further as reflecting
deficiencies in the length of the broadcaster's time horizon and in his

capabilities and incentives to risk venture capital until audience pref
erences are altered and advertiser support is forthcoming.65
Among the numerous factors which may weaken the Commission's

ability to create conditions for maximum program choice are its appar
ent failure to cope with the power of advertising agencies and network or

ganizations to shape program structure and content, and its almost
exclusive focus on the station owner's decisions, even though he may have
little or no choice but to acquiesce to the pressures (and rewards) he
encounters.

To be sure, the degree to which these other industry components actu

ally restrain the broadcast licensee is still debatable. But the station
owner alone is licensed to serve the public interest. Some critics contend
that the Commission's failure to license other segments of the industry, at
least the networks, may act to impair the station owner's discretion and
ability to meet his public service responsibilities, even though the net
works' choice owned and operated stations are licensed directly.66 Most
important perhaps is the extensive new evidence that the advertiser and
his agencies exercise great control over the network's and broadcast
licensee's program format, content and schedule, or did so until very
recently.67 Even more than the indirect approach to network regulation,
advertiser control may explain much of the Commission's apparent in
ability to safeguard the full discretion of station owners in their program
decisions and otherwise to influence those decisions by its licensing and
renewal procedures. The situation in television is a good case in point.
There the affiliated station has delegated much of its program production
and time sales function to the national networks, and they, in turn, have

63 See Docket No. 12782 Interim Report 101-13.

64 For a study of improper sampling procedures in broadcast ratings as a cause of

imperfections in knowledge, see generally House Comm. on Interstate and Foreign Com

merce, Evaluation of Statistical Methods Used in Obtaining Broadcast Ratings, H.R. Rep.
No. 193, 87th Cong., 1st Sess., 7-12, 20-36, 59-87, 119-38 (1961).

65 See pp. 38-40 infra.
66 For a good summary of the opposing arguments on the direct licensing of network

companies, see Docket No. 12782 Interim Report 114-29; Network Broadcasting Report
608-32.

67 Docket No. 12782 Interim Report 94-100, 130-78.
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granted substantial deference to the advertising agency in many deci
sions on program format, content and scheduling.68
In this regard too, the procedures now used to select licensees most

likely to serve in the "public interest" are deficient in several respects.
Even an ideal Commission would find it hard to formulate adequate
standards to choose between several equally qualified candidates in hotly
contested cases. In practice, where standards are vague and the prizes
valuable, serious ex parte pressures may threaten the integrity of licens

ing proceedings even more and also destroy public confidence in other

aspects of regulatory administration.

6. Conclusion

The success of Commission regulation in the broadcast field and in
nonrail transport must be judged by whether intended or unintended

abridgments of competition are offset fully by the promotion of desired
but currently neglected performance dimensions. The present section has

presented evidence to the effect that this is not the case. On the contrary,
broadcast regulation, intentionally or not, has impaired competition,
acquiesced to significant ownership and area concentration, and conferred
differential advantages haphazardly on favored classes of licensees�all
in the face of unusual difficulties in defining and exacting a quid pro quo
for the community in service terms.

Aside from those basic organizational-procedural defects frequently
imputed to Commission regulation as a whole, special characteristics of
the broadcast field may help explain this failure to implement its
several major regulatory policies more efficiently. These charac
teristics include the elusive character of the broadcast service, the pri
mary focus on service rather than price, Congress' unusual sensitivity
to intrusions in the program field, the great value of many broadcast
license grants, the relative frequency of competing applications, and
the heavy reliance on entry controls to the exclusion of other instruments
of control.
Even more documentation is needed to establish and explain the pre

cise degree of the FCC's "regulatory inefficiency" in the five areas just
examined. But few would deny that there is much room for improvement,

68 On the extent of "advertiser control," see Docket No. 12782 Interim Report 84-88;
Docket No. 12782 Record, vol. 1, pp. 440-55 (testimony of C. Terrence Clyne) ; id., vol. 2,
pp. 585-92 (testimony of Robert L. Foreman) ; id., vol. 6, pp. 1811-18 (testimony of
Philip Cortney). On the quantitative importance of network programming in option and
nonoption time by market size, see Network Broadcasting Report 349 (Table 31).
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and it is to those who seek such improvement that the rest of this article
is addressed.

II

A New Approach to Regulatory Reform

To correct the above "failures" of broadcast regulation, there have
been recent proposals to tighten existing licensing-allocation procedures
and performance standards,69 to replace or supplement them with a

subscriber system,70 to relax the antitrust laws where this facilitates
interfirm cooperation in the public interest,71 and to charge broadcasters
for their occupancy of broadcast frequencies and earmark the revenues

for industry use.72 Each approach purports essentially to exact a greater
quid pro quo in service for the privileges which regulation confers.
The first and third approaches would undoubtedly operate to abridge

competition still further; the second approach would not. Only the
fourth approach explicitly purports to promote simultaneously compe-
tion and several of the entry control objectives mentioned earlier. This
is the one examined below.
The version of this approach which I have in mind would (1) screen

all broadcast applicants to establish their basic technical, legal and fi-

69 By licensing the networks directly: Docket No. 12782 Interim Report 114-16; by
excluding advertisers from decisions on program content and scheduling: Docket No. 12782

Record, vol. 3, p. 54; vol. 4, pp. 523-51, 632, 838-39, 934; vol. 6, p. 1799; vol. 8, pp. 2915-16;
by subjecting licensees to mandatory hearings at renewal time: Docket No. 12782 Record,
vol. 3, pp. 32, 332-33, 461; vol. 4, pp. 523, 631, 690, 971; by requiring all licensees to

carry public service programming during choice evening hours: Docket No. 12782 Record,
vol. 3, p. 295; vol. 4, p. 631; by creating an independent citizen's council to audit the

industry's performance annually: Docket No. 12782 Record, vol. 3, pp. 295, 461, 520,
523, 631, 735; by tightening the multiple ownership rules, especially in the 25. leading
markets: Network Broadcasting Report 659-60; and by tightening transfer procedures by
requiring mandatory hearings under certain conditions: Notice of Proposed Rule Making,
In re Amendment of 47 C.F.R. Part 1, FCC Docket No. 13864, 25 Fed. Reg. 12898 (1960);
Special Subcomm. on Legislative Oversight of the House Comm. on Interstate and Foreign
Commerce, Independent Regulatory Commissions, H.R. Rep. No. 2711, 85th Cong., 2d

Sess. 11 (1959) ; Staff of Subcomm. on Legislative Oversight of House Comm. on Interstate

and Foreign Commerce, 85th Cong., 1st Sess., Regulation of Broadcasting 165-66 (Sub
comm. Print 1958).
� Docket No. 12782 Record, vol. 4, pp. 902-06; vol. 5, p. 1248; vol. 6, p. 1800; vol. 7,

pp. 2595-99.
71 Docket No. 12782 Record, vol. 5, p. 1488; see Docket No. 12782 Record, vol. 4, pp.

598-99, 604, 615-16 (need for antitrust relief implied). See also Letter From FCC Chair
man John C. Doerfer to Attorney General William P. Rogers, Dec. 9, 1959, and Letter of

Reply, Dec. 16, 1959, FCC Mimeo No. 82201.

72 Docket No. 12782 Record, vol. 4, pp. 898-99, 1067-69.
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nancial qualifications; (2) auction off all permits and licenses to build
and operate new stations to the highest bidder on a temporary, renew
able basis, except that where no competitive bids were forthcoming a

sole applicant would be licensed gratis; (3) levy charges on all broadcast
licensees in the form of graduated royalties, payable annually out of

earnings; (4) deposit all such receipts, along with any special congres
sional appropriations, in a Broadcast Trust Fund rather than in the

Treasury's general fund; (5) create a nonpartisan Presidential Advisory
Board to administer this Fund in ways to enhance the industry's per
formance.73
In regard to the five specific areas examined in Part I, research sum

marized below suggests that:
(1) By reducing the number of times that regulators must give away

valuable privileges gratis, public auctions would eliminate a trouble
some portion of the Commission's workload and also improve the
chances for defining and exacting a greater quid pro quo for the com

munity, with no further abridgment of competition;
(2) With proper safeguards public auctions and annual royalty

charges can be used to recapture substantial portions of franchise value
inherent in the broadcast licensing-allocation function, without serious
aggravation of ownership or area concentration;
(3) The judicious redirection of recaptured franchise value might act

further, in its own right, to stimulate technological breakthroughs, freer
station entry, competition and greater program choice.
Stated otherwise, the license fee-Trust Fund arrangement is explored

here as a way to implement the FCC's ultimate long-run performance
norm (program choice) with no more, and perhaps less, abridgment of

73 Congressman Henry S. Reuss has offered a similar version in H.R. 9549, 86th Cong.,
2d Sess. (1960). All three main features of the Reuss Bill�the Fund, the Board, and the
license charges�have appeared in more recent legislative proposals. See S. 205, 87th Cong.,
1st Sess. (1961) (federal aid for educational television) ; S. 741, 87th Cong., 1st Sess. (1961)
(Federal Advisory Council on the arts including mass media) ; S. 785, 87th Cong., 1st Sess.
(1961) (federal aid to the states for programs to develop the arts including mass media) ;
H.R. 7082, 87th Cong., 1st Sess. (1961) (National Citizens Advisory Board on Radio and
Television); H.R. 12268, 86th Cong., 2d Sess. (1960) (on regulatory fees). John Fischer,
Editor in Chief of Harper's Magazine, in Fischer, TV and Its Critics, Harper, July 1959,
pp. 10-14, and in his testimony before the FCC, Docket No. 12782 Record, vol. 4, pp. 965-
1008, has proposed another version based on the rental of broadcast frequencies but with
no role for auctions. An auction bidding plan more extreme than the author's has been
proposed in Coase, the Federal Communications Commission, 2 J. Law & Econ. 1 (1959)
and in Note, 18 U. Chi. L. Rev. 802, 811-16 (1951).
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its proximate structural-behavioral norms (diffused ownership, compe
tition, etc.). The result in such an event would be greater "regulatory
efficiency" as defined at the outset.

1. The Rationing Function of Competitive Bidding
If an auction scheme had been used in past decades, there is evidence

that the FCC might have been spared some of its most spectacular scan
dals, its loss of public confidence and the alienation of vital political
support. Some of its energies and resources might have been freed for
more incisive policymaking and planning; the standards of its leader

ship and of broadcast applicants might have been enhanced more than

impaired. Together with annual royalty charges, the auctions could have
recaptured millions of dollars worth of franchise value for possible re

direction through a Trust Fund arrangement. With proper safeguards
this might all have been done with no serious worsening of ownership-
area concentration, monopolistic restraints or program service. In short,
if properly administered the auction-royalty charge device might have
created better organizational conditions for the institution of policies
geared to exact a greater quid pro quo for the community, with no

greater costs in terms of concentrated power or monopoly privilege.
A. EX PARTE PRESSURES AND IMPROPER INFLUENCE

Public auctions of broadcast licenses in competitive cases would have
reduced the number of opportunities for behind the scenes maneuvering
and ex parte pressures by reducing the number of occasions on which
Commissioners were called upon to hand out valuable priviliges. When
ever the Government gives anything valuable away, pressures inevitably
arise to influence the decision.74 Because some parties try to alter the

result, all parties must be allowed to do so, and the question arises as to

whether the present judicial rationing procedures are the best way to

handle the job. Under an auction scheme fewer licenses would have been
awarded at zero prices, fewer applicants would have demanded their
Congressman's assistance in getting a fair share, and he would have run

7i For illustrative cases in the broadcast field, see Special Subcomm. on Legislative Over

sight of the House Comm. on Interstate and Foreign Commerce, Independent Regulatory
Commissions, H.R. Rep. No. 2711, 85th Cong., 2d Sess., 21-37 (1959); Hearings on Major
Administrative Process Problems Before a Subcommittee of the House Committee on Inter
state and Foreign Commerce, 86th Cong., 1st Sess., 21-22, 138 (1959) [hereinafter cited as

Hearings on Major Administrative Process Problems] ; Hearings on Administrative Process

and Ethical Questions Before a Subcommittee of the House Committee on Interstate and
Foreign Commerce, 85th Cong., 2d Sess., 160-61, 166, 172 (1958).



1961] Regulatory Efficiency 25

fewer risks of incurring their resentment by refusing. This might actually
have enhanced rather than impaired the selection process, insofar as Con

gressmen would be spared having to plead, on or off the record, for par
ticular applicants in hotly contested licensing cases.75 In addition,
public auctions might have neutralized the resourcefulness of influential

applicants in approaching Commissioners with whom they have frequent
contacts in routine or general policy matters, and who also may be de

pendent on them for future employment. Indeed, the sharp curtailment
of the need for applicants to court influential contacts and to indulge in
behind the scenes maneuvers might actually have attracted "better"
candidates from the Commission's viewpoint. Surely it would have re

lieved those who did come forth from having to inflate their promises
beyond their capabilities on the hitherto correct assumption that the
Commission would never act severely at renewal time anyway.76

B. THE QUALITY OF COMMISSION LEADERSHIP

Public auctions might have enhanced and not impaired the ability to

attract and retain able Commissioners, insofar as the Commission's quasi-
judicial function was economized and the most demanding part of its
job thereby reduced. In past years suspicions of Commission integrity
have led to pressures for courtroom procedures to safeguard the rights
of all parties.77 The role of staff has been severely limited in adjudica
tory proceedings,78 even though Commissioners are said to be virtually
unable to familiarize themselves with the volumes of evidence received,79
and even though the distinction between rule-making and adjudication

75 Hearings on Major Administrative Process Problems 24-42, 232-33, 331-35.
76 See Staff of Subcomm. on Administrative Practice and Procedure of Senate Comm. on

the Judiciary, 86th Cong., 2d Sess., Report on Regulatory Agencies to the President-Elect
53-54 (Comm. Print 1960) (Landis Report). For more rigorous Commission action, see

KORD, Inc., 31 FCC 85 (1961).
77 Fisher, Communications Act Amendments, 1952�An Attempt to Legislate Administra

tive Fairness, 22 Law & Contemp. Prob. 672 (1957) ; Hearings on S. 1733, S. 1734,
S. 1735, S. 1736, S. 1738, S. 1740 and S. 1898 Before the Communications Subcom
mittee of the Senate Committee on Interstate and Foreign Commerce, 86th Cong.,
1st Sess. 34-36, 42-45, 56-62, 64-66 (1959).

78 Staff of Subcomm. on Legislative Oversight of House Comm. on Interstate and Foreign
Commerce, 85th Cong., 1st Sess., Regulation of Broadcasting 140, 156-59 (Subcomm. Print
1958); Fisher, supra note 77, at 677-80; see Federal Communications Act of 1934, � 5(c),
added by 66 Stat. 712 (1952), 47 U.S.C. � 155(c) (1958).

79 Hearings on Major Administrative Process Problems 350, 635, 639-40. See also
Hector, Problems of the CAB and the Independent Regulatory Commissions, 69 Yale L.J.
931, 944-48 (1960).
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is said to become extremely "grey" at points.80 Commissioners have also
been prevented from exercising full discretion in application processing
and in deciding which complaints or protests they will hear,81 all of which
has combined to reduce their administrative flexibility, to intensify their
workload pressures, and to deprive them of resources and time needed to

formulate those coherent, basic policies needed to minimize the unpre

dictability of agency behavior. By economizing the Commission's adju
dicatory function, public auctions would not only have freed resources

for other aspects of regulation, but would also have curtailed drastically
the most sensitive part of the Commissioner's job and reduced the organ
izational contradictions which are said to complicate it.82

C. COSTS OF ADMINISTERING THE PRESENT SYSTEM

Public auctions would have freed Commissioners and staff alike to

concentrate more energies and resources on basic policymaking and

long-run planning, instead of relying so heavily on the ad hoc case ap
proach. Large sums paid by broadcast applicants to circumvent the
hearings process, or to utilize it, would have been diverted to the com

munity. Insofar as such sums exceeded the probable prices of the
licenses and the cost of administering competitive bidding, resources

might have been freed for use elsewhere and otherwise. Organizational
and community tensions and the serious impairment of public confidence
in Commission regulation might all have been lessened.
Between 1953 and 1960, for example, an average of 26.6% of the

applications for new television grants and major changes were designated
for hearing each year, but an average of only 14.2% of such applications
were actually disposed of after hearing. Yet a full 44.5% of the man

power devoted to all television licensing activities were tied up in those

hearings cases, as was 70.4% of the manpower devoted only to handling
new grants and major changes. Looking at the processing of applications
for new grants and major changes alone then, this means that some

fourteen and one-half times more manpower has been required to handle
television hearings cases than nonhearings cases.83 Had public auctions
reduced the number of television hearings cases by one-half since 1953,
almost one-fourth of the Commission's total television manpower allot-

80 Hearings on Major Administrative Process Problems 73, 122-23, 129-30.
81 See Hearings on S. 1733, supra note 77. See also Fisher, supra note 77, at 680-96.
82 Former CAB Commissioner Louis Hector has persuasively argued that regulatory

commissioners have been impeded in the exercise of their adjudicatory function by their
administrative duties. Hector, supra note 79, at 953-60.

83 In the standard broadcast field, the ratio was about 9 to 1 for the period 1952-1960.
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ment would have been released; had hearings been reduced by three-

fourths, more than one-third of such manpower would have been freed.84
During 1952-1959, moreover, in cases where television hear

ings were dismissed midway because rivals merged their applications,
or because someone withdrew, hundreds of thousands of dollars were

spent to gain quicker decisions, to reduce the Commission's range of

choice, and to limit its discretion.85 Even more important are expendi
tures during those years on the completed hearings cases,86 where some

180 candidates in 65 key television contests spent many millions to par
ticipate in a faulty rationing process whose underlying criteria has been

sorely discredited over the years.87 Further, the candidates suffered

average delays of fifteen months before final decisions, after initial

screening periods of three to six months, with delays close to three years
in some cases.88 Then after the Commission's final decision, the

winning candidates took an average of nine months to build their stations
and go on the air,89 with delays as long as four and one-half years in one

84 By total television manpower I refer to total man-years devoted to television renewal
and transfer applications, rulemaking, enforcement, international agreements, economics and

statistics, as well as to the handling of new television grants and major changes. Estimates
are based on data derived from FCC, Estimates of Appropriations for Fiscal Years, 1953-

1962, prepared for the Appropriations Committee of the U.S. House of Representatives and
made available to the author by the FCC. Selected dates were taken from the Commission's

Monthly Operating Reports; general information was provided by Commission staff
members.

85 Hearings on Investigation of Regulatory Commissions and Agencies Before a Sub
committee of the House Committee on Interstate and Foreign Commerce, 85th Cong., 2d

Sess., pt. 8, at 2943-48, 2971-77 (1958). An FCC memorandum, covering July 11, 1952-

Jan. 18, 1956, discloses that in 29 of the 45 cases reported therein, successful applicants
paid their rivals some $615,000 in reimbursement for out-of-pocket expenses, exclusive of
considerations paid in stock, assumption of debts, and the like. Id. at 2971-77. At that

rate, cash payments in all 45 cases must have been almost a million dollars. Moreover,
unless these reported estimates are seriously inflated, the successful candidates must also
have spent comparable sums for prosecuting their own candidacies directly. Finally, there
have been additional cases in the years which follow the study, even though the Commission
has been censured for failing to penalize such activities. Clarksburg Pub. Co. v. FCC, 96
U.S. App. D.C. 211, 219-22, 225 F.2d 511, 519-22 (1955).

86 For completed hearings cases, see 2A P. & F. Radio Reg. Tl, T2 (1961).
87 Regulatory and trade circles estimate that each applicant must spend an average of

$50,000 to $100,000 to prosecute his candidacy in a comparative television hearing. Hearings
on Independent Offices Appropriations for 1956 Before the Subcommittee of the House
Committee on Appropriations, 84th Cong., 1st Sess., pt. 1, at 661 (1955).

88 See Hearings on Investigation of Regulatory Commissions and Agencies Before a

Subcommittee of the House Committee on Interstate and Foreign Commerce, 85th Cong.,
2d Sess., pt. 8, at 2890-91 (1958).

89 These figures were derived by adding to data taken from Hearings on Investigation
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case.90 In addition to the private and governmental resources expended
in utilizing (and circumventing) the Commission's rationing procedures,
a full accounting of their cost must also include the capitalized value
of income foregone by broadcasters during the periods of delay, and the

expenses incurred to participate in lengthy court battles, congressional
inquiries and lobbying related to the licensing cases, to the controversies

they caused, and to the rules which govern them.
The most significant thing about such expenditures, however, is not

their magnitude so much as their dubious results. Had superior candi
dates actually been selected or wiser long-run policies and allocation

arrangements been formulated, the millions of dollars spent and the years
of delay might have been justified. But it has been contended that most

comparative races are so close, the Commission's criteria so vague, and
their application so inconsistent, that it is virtually impossible to ascer

tain objectively who is really the "best" candidate.91 One wonders how
much difference, if any, it would have made had a loser actually won

each race.92 At any rate, there is a real question as to whether the in-

of Regulatory Commissions and Agencies, supra note 88, the dates on which each station
commenced to operate as recorded in Broadcasting, Yearbook Issue B-3 to -261 (1959).

�o WJR, The Good Will Station, Inc., 9 P. & F. Radio Reg. 85 (1953) (approving license

application), aff'd, 9 P. & F. Radio Reg. 227 (1954), rev'd sub nom. W. S. Butterfield

Theatres, Inc. v. FCC, 99 U.S. App. D.C. 71, 237 F.2d 552 (1956), application reapproved on

remand sub nom. WJR, The Good Will Station, Inc., 25 F.C.C. 159, petition for rehearing
denied, 25 F.C.C. 1065 (1958). The station finally commenced operation on October 12,
1958. Broadcasting, Yearbook Issue A-57 (1960).

91 Hearings on Major Administrative Process Problems 703 ; Hearings on the Adminis
trative Process and Ethical Questions, supra note 74, at 186. On the inconsistency of FCC

licensing criteria as applied in comparative cases, see generally Schwartz, Comparative
Television and the Chancellor's Foot, 47 Georgetown L.J. 655 (1959) ; Hearings on Investi

gation of Regulatory Commissions and Agencies, supra note 88, at 2859-89.
92 In the following table, comparative television cases have been classified according to

whether the winner was favored on the grounds of local ownership, integration of manage
ment and ownership, or diversification of ownership, or won despite a poor rating on these
factors.

Analysis of Comparative TV Decisions*

Criterion overridden Criterion weighed
Decisional and competing in favor of
criteria applicant favored winning applicant Total

Local ownership 11 12 23

Integration of ownership
& management 14 21 35

Diversification of ownership 9 10 19

* Derived from case classification and commentary in Schwartz, supra note 91,
some cases being classified under more than one decisional criterion.
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dustry's structure of ownership and control would look very much
different today if the licenses had been rationed by public auctions within
a set of clear rules, rather than rationed as they were by the FCC's

comparative hearings procedures.93 Nor are the millions of dollars dissi

pated in existing procedures really a negligible sum when viewed in
the context of what the Commission could have done by ploughing it
back through a Broadcast Trust Fund arrangement, especially if vital
political support and public confidence in Commission integrity had
been preserved by the elimination of a few of the more spectacular
licensing scandals.

D. POSSIBLE ADVERSE EFFECTS

If the possible advantages of an auction scheme are so appealing in
terms of organizational efficiency and improper influence, why has it
been ignored so long?94 The big reason, I believe, is the fear in regula-

Suppose that the bidders under a hypothetical auction scheme were those same applicants
who had actually participated in the 65 comparative hearings; suppose also that one of
the actual losers in each of these hearings managed to outbid the actual winner. Then

clearly, by subtracting col. 2 from col. 1, the auctions would have resulted, on balance, in
only one less local resident, seven fewer applicants with highly integrated stock ownership,
and one more firm with extensive holdings in other media.

93 Coase, The Federal Communications Commission, 2 J. Law & Econ. 1, 19-21 (1959).
There is actually no uncontestable a priori reason to expect big, absentee multiple owners

necessarily to be able to outbid smaller broadcast applicants in every case. Furthermore,
appropriate safeguards for small bidders may be instituted. See pp. 31-32 infra. Nonetheless,
let us assume that all the actual winners in col. 1, note 92 supra, would have won at public
auctions too, as large wealthy candidates with extensive broadcast experience and media

connections. Let us further assume arguendo that one-half the applicants in col. 2 would,
at auctions, have been displaced by candidates who had actually lost at comparative pro

ceedings�-the others having sufficient access to the capital market and sufficient enthusiasm
to win a construction permit up for auction. Auctions might then have resulted in six
fewer local owners, ten or eleven fewer integrated licensees, and five fewer diversified enter

prises. None of those figures is very alarming in view of the 543 television stations now on

the air and the frequency with which such stations have been traded in recent years (some
10% annually) with no chance for comparative screenings.

94 The question is not whether auctions are ever used, but why they are ignored out of
hand so frequently, even though existing procedures are seriously defective. Illustratively,
despite a few references to auctions, Hearings on the Administrative Process and Ethical

Questions, supra note 74, at 160-61, 172 ; Hearings on Major Administrative Process Prob
lems 706, 710-13; Special Subcomm. on Legislative Oversight of House Comm. on Interstate
and Foreign Commerce, Interim Report on Investigation of Regulatory Commissions,
H.R. Rep. No. 1258, 86th Cong., 2d Sess. 58-59 (1960), the subject was ignored in both
Staff of Special Subcomm. on Legislative Oversight of House Comm. on Interstate and

Foreign Commerce, 85th Cong., 2d Sess., Regulation of Broadcasting (Subcomm. Print

1958) and Special Subcomm. on Legislative Oversight of House Comm. on Interstate and
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tory quarters95 that the scheme would (1) price the little man out of
the market and accentuate the concentration of broadcast facilities in
the large, populous urban centers;96 (2) deter new venture capital by
raising the costs of entry;97 (3) give broadcast licensees equitable claims
to a protection of earning power that they do not now have and thereby
undermine the Commission's power to regulate in the public interest
where this may hurt broadcast income;98 (4) saddle the licensee with
additional costs, induce him to cut back on public service program
ming and in other ways reduce his "service standards.99
In short, the fear is that auctions and royalty charges would so upset

the industry's structure, the geographic distribution of its facilities and
the broadcaster's behavior, as to impair the effectiveness of entry control

policies. The consequence is that no such arrangement has yet been

instituted, even though Congress and the FCC have never been willing
to authorize really tight controls of very comparable dangers already
inherent in the private auctions of licenses in the free market for broad
cast facilities.100
Such fears are understandable and their factual basis must be ex-

Foreign Commerce, Independent Regulatory Commissions, H.R. Rep. No. 2238, 86th Cong.,
2d Sess. (1961).

95 Each of the following points was frequently mentioned to the author in conversations
with FCC staff members.

96 Coase, The Federal Communications Commission, 2 J. Law & Econ. 1, 19-21 (1959) ;
See Hearings on Independent Office Appropriations for 1962 Before the Subcommittee of
the House Committee on Appropriations, 87th Cong., 1st Sess., pt. 1, at 634 (1961) (remarks
of Congressman Evins). See also Hearings on S. 2926 Before a Subcommittee of the Senate
Committee on Interstate and Foreign Commerce, 83d Cong., 2d Sess. 20 (1954) (remarks of

Senator Smathers).
97 See Hearings on S. 2926, supra note 96, at 8 (comments of FCC Commissioners

Bartley and Webster) ; id. at 33 (testimony of Vice President Gross of Royalcall Corp.) . But

see id. at 18 (comments of Commissioner Hyde). See also Hearings on H.R. 4064 Before

a Subcommittee of the Senate Committee on Appropriations, 75th Cong., 1st Sess. 93

(1937).
98 See Hearings on Independent Offices Appropriations for 1962, supra note 96, at 634

(statement of Commissioner Bartley) ; Hearings on S. 2926, supra note 96, at 2 (letter of

Senator E. C. Johnson) ; id. at 8 (comments of Commissioners Bartley and Webster) ; id.
at 13-14 (views of Commissioner Hennock) ; id. at 17-18 (Commissioner Hyde's letter) ;

Hearings on Independent Offices Appropriations for 1953 Before the Subcommittee of the

House Committee on Appropriations, 82d Cong., 2d Sess., pt. 3, at 1209-10 (1952);
Hearings on H.R. 1984 Before a Subcommittee of the Senate Committee on Appropriations,
79th Cong., 1st Sess. 345-46 (1945).
99 See Hearings on Independent Offices Appropriations for 1953, supra note 98, at 1210;

Hearings on H.R. 4064, supra note 97, at 93.
100 See pp. 10-13 supra.
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plored if a proposal like this is to be taken seriously. By way of sum

marizing the high points of my own research, the following findings may
interest those who do not take an auction scheme very seriously.

(1) Ownership and Area Concentration: Safeguards
It is quite true that an auction scheme could intensify the concentra

tion of station ownership in the hands of giant enterprises in the large
urban centers. But this danger has been unduly exaggerated; the bulk of
television applicants have been large, wealthy enterprises anyway,101 and

big group enterprises have frequently bought their way into radio and
television too.102 There is no reason to suppose that appropriate safe

guards cannot be instituted to guard against any additional undue owner

ship or area concentration. The Reuss Bill suggests one kind of safe
guard: the criteria set up to choose between conflicting applicants in

competitive cases can favor the local resident or the newcomer to broad
casting, and auctions can even be limited to candidates within comparable
categories.103 Beyond this, the tightening of multiple ownership rules
and the use of predetermined allocation schemes could provide additional

safeguards, much as acreage limitations now do in the disposition of oil-
gas leases. Nor need public auctions preclude a careful preliminary
screening of just who is qualified to bid. Indeed, if the encouragement of
small business were a desideratum, some licenses could be auctioned
solely to applicants within that category, much as designated portions
of government timber are now reserved for auction sale to small busi-

101 The relative frequency with which group owners have filed applications for new

television grants is suggested by the following table:

Per cent of
stations on air

built by
group owners

32.2

11.2

Television
AM Radio

Postwar AM
Radio only

No. of stations
on air

518
3301

I 2413

Total stations

group-owned
278
776

454

Stations built rather
than bought by
group owners

167
369

261 10.8

Derived from data compiled as of Aug. 1, 1959, Broadcasting, Yearbook Issue B-3
to -261 (1959).

102 See note 35 supra.
103 The Reuss Bill, H.R. 9549, 86th Cong., 2d Sess. (1960), gives an automatic priority

to local candidates without other media ties over those local candidates who have such ties,
the latter in turn having an automatic priority over all other candidates. Under � 9,
auctions would be held only where more than one candidate in the highest priority category
has applied.
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nesses, or much as selected groups of defense procurement contracts are

sometimes set aside for bidding by such companies.

(2) Ownership Concentration, Capital Charges and the Transfer Problem
Because the premium paid for an old license is related to the cost of

getting a new one, anything that reduced this cost would reduce that

premium, the station's sales price, the franchise value appropriated and
the adverse effects on ownership and area concentration. The public
auction scheme must be examined within this context.

By opening up new licenses to competitive bidding, the FCC would
have reduced the resources now dissipated in using or circumventing its
rationing procedures and the capitalized value of income foregone during
any protracted negotiation and construction period. At the margin, broad
casters would have bid for a new grant so long as its expected price fell
short of the estimated premium required to buy an old license (along
with an existing station), just as applicants now prefer to pay premiums
for old stations (with licenses) so long as the total price is less than the
expected cost of getting a new license through normal channels and
building a station from scratch.
In the final analysis, however, competitive bidding at public auctions

would have diverted to the FCC sums just equal to the premiums that
the applicants would otherwise have paid to buy an existing license, or
the sums they would have spent to use (or to circumvent) the procedures
to get a new one gratis. In such an event, we would probably be no better
off today�in terms of the high costs of entry into the choicest markets
and frequency bands, the tendencies toward ownership and area con

centration, inflated capital charges and reduced service standards�than
we actually are after several decades of virtually unregulated private
auctions of licenses. But neither would we be any worse off. For the
free market for stations has already subverted most of the Commission's
entry control objectives.104 Even if public auctions for new grants did
not reduce the total costs of entry, the tendencies toward ownership
concentration, or the level of capital charges, the community would still
have recaptured millions of dollars of franchise value, the judicious re

direction of which might conceivably have enhanced "regulatory effi

ciency" in positive ways, even to the point of compensating for an actual
heightening of the above variables.

104 See pp. 10-13 supra.
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(3) The Clarification of Regulatory Priorities

A final possibility, and perhaps the most promising, is that the institu
tion of an auction scheme would have forced Congress' hand in com

mitting itself one way or the other on the basic values which underlie
such standards as the diffusion of economic power, the wide geographic
dispersion of facilities, local and small business participation, and the
revenue stability needed for diversified and balanced programming. That

is, by threatening to impair long-standing regulatory standards, license
charges might have intensified the pressures on Congress to reexamine
and sharpen its directives to the FCC, and thereby reduce the vacuum

left by its frequent ambiguity and the courts' traditional deference to

administrative expertise.105
Indeed, the mere danger that auctions would intensify ownership and

area concentration, or saddle the industry with higher capital costs,
might have pressed the Commission to sharpen and concretize its stand
ards and to formulate a context of strengthened and revitalized rules
within which auctions would be held. Unable to resist these trends any
way, the industry might have wanted to cooperate in helping shape them.
For once the performance standards were worked out on a simple, com
mon sense basis, and broadcasters knew beforehand what was expected,
they could bid more wisely. At the least then, public auctions would
have jarred Congress, Commission and industry into reexamining all

preliminary screening procedures and into seeing the need for all

parties to agree on a simple set of rules for licensees to abide by.

2. Recovery of Franchise Value

Because competitive applications for new broadcast grants have con

stituted but a small fraction of all applications, public auctions here
would have recovered only a fraction of aggregate franchise value. This
is true even though the competitive licensing cases include many of the
most valuable grants. Their inability to recover larger shares of franchise
value raises doubts about their adequacy as a control instrument, for
there are serious technical obstacles to competition in the broadcast field,
unique difficulties in defining and exacting an adequate quid pro quo
for the community, and unmistakable tendencies for transfer and renewal

applications to grow relative to requests for new grants now that television

105 See Schwartz, Legal Restriction of Competition in the Regulated Industries: An
Abdication of Judicial Responsibility, 67 Harv. L. Rev. 436, 438-44, 459-60, 470, 473-75
(1954). On congressional responsibility for this vacuum, see Jaffe, The Effective Limits of
the Administrative Process: A Re-evaluation, 67 Harv. L. Rev. 1105, 1134-35 (1954).
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as well as radio has reached maturity. This is reason enough to look

beyond competitive bidding for new grants as a way to recapture franchise

value; the vital importance of ploughing it back through the inter

mediary of a Broadcast Trust Fund underlines the problem even more.

There are two main possibilities as I see it: competitive bidding for
transfer and renewal rights or the imposition of an annual royalty
charge.106 But once public auctions for new grants perform their vital
rationing function, royalty charges on annual realized earnings would
have several advantages over the auction approach for transfers and
renewals as a device to reconcile market behavior with the requirements
of regulation. The royalty approach would avoid certain unpredictable,
incentive destroying effects of periodic re-auctioning at renewal, the
drastic lengthening of license terms to correct this,107 and the dubious

106 The first detailed Commission statement on possible license charge arrangements
appears in Federal Radio Comm'n, A Fee System for Radio Licensees, S. Doc. No. 47,
71st Cong., 2d Sess. (1929). For the most recent serious discussions of a 15% gross earnings
tax, see Hearings on H.R. 1984, supra note 98, at 343-46; Hearings on Independent Offices
Appropriations for 1943 Before a Subcommittee of the House Committee on Appropria
tions, 77th Cong., 2d Sess. 310, 343 (1942) ; Hearings on Independent Offices Appropriations
for 1942 Before the Subcommittee of the House Committee on Appropriations, 77th Cong.,
1st Sess. 678-79 (1941). Since then there has been fluctuating interest in levying license
fees geared to cover the costs of regulation. See Senate Comm. on Government Operations,
Fees for Government Services, S. Rep. No. 1467, 84th Cong., 2d Sess. (1956) ; Staff of
Senate Comm. on Expenditures in the Executive Dep't, Fees for Special Services, S. Rep.
No. 2120, 81st Cong., 2d Sess. (1950) ; Hearings on Independent Offices Appropriations for

1962, supra note 96, at 634; Hearings on S. 2926, supra note 96, at 20; Hearings on

Independent Offices Appropriations for 1953, supra note 98, at 1209-10; Hearings on

Independent Offices Appropriations, 82d Cong., 1st Sess., pt. 1, at 524 (1951) ; Hearings on

Independent Offices Appropriations for 1939 Before the Subcommittee of the House

Committee on Appropriations, 75th Cong., 2d Sess. 1241 (1938) ; Hearings on Independent
Offices Appropriations for 1937 Before the Subcommittee of the House Committee on

Appropriations, 74th Cong., 2d Sess., 476, 493 (1936).
107 Renewal applicants, presumably desirous of continuing their broadcast operations,

would undoubtedly be demoralized by the threat of periodic reauctioning unless the license

term were to be substantially lengthened. The result of such an ever-present risk would be

hard to predict. With the broadcaster's planning period and time horizon shortened, his

long-run investment inputs might be curtailed and service standards reduced to an extent

that might offset the social benefit potentially realizable from the recaptured franchise value.

This would be true if the licensee's fear of being outbid at renewal were to reduce his

willingness to risk venture capital to maintain service standards, more than his fear of the

renewal costs, based on past profits, were to induce him to conduct less profitable but more

socially acceptable operations. The business equities recognizably gained by broadcasters

in their respective frequencies further underline the need to lengthen their tenure before

auctioning off renewal rights.
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possibilities of administering any dual-bid pricing arrangement at trans
fer time, without the larger, wealthier bidders manipulating the station

price-bids to circumvent the Commission's ability to recover franchise
value in separate auctions of licenses.108
To be sure, many of these deficiencies could actually be avoided if the

Commission were empowered to set a price on station properties equal
to their estimated replacement cost plus goodwill, and then to invite

competitive bids for the broadcast license by all interested applicants
willing to meet that price. But the traditional reluctance of Congress to

authorize direct control of station sales price in this way109 points up
the practical, if not conceptual, advantages of even an arbitrary royalty
charge.110
At any rate, an annual royalty charge would obviate the need for com

petitive bidding at transfer or renewal time since little if any franchise
value would remain to be collected on those occasions. Moreover, an

108 At present, along with station properties which they do own, broadcasters sell operat
ing rights which they do not legally own. See 48 Stat. 1081, 1083 (1934), 47 U.S.C. �� 301,
303 (1958). Suppose that the tie-in between stations and licenses were severed; that is,
suppose that all prospective station sellers were required to announce their plans to sell
beforehand and to publicize the first ''acceptable" bid for the physical assets alone.

Suppose further that other buyers willing to meet this price were then invited to compete
separately against the original applicant for the seller's license. If all parties were fully
informed of the procedure beforehand, it would at first glance seem possible to divert
sums derived from all the license bids to the FCC and to return to the transferor all
sums paid for his physical station assets. But actually, it would now be virtually im

possible to prevent a big, strategically placed buyer, with easy access to the capital market,
from setting his initial station price-bid so high as to preclude anyone else coming forth
to compete with him for the license. At least this would be true so long as the first

bidder's initial station price-bid were to fall just short of what he would otherwise expect
the sum of that bid plus his license price-bid to be, should he not be able to eliminate com

petitive bidding for the license.
i�9 See H.R. 4314, 79th Cong., 1st Sess. (1945) ; 83 Cong. Rec. 9319-21 (1938)

(remarks of Congressman Celler). But see 83 Cong. Rec. 111-15, 9314-15 (1938), 84

Cong. Rec. App. 904 (1938) (remarks of Congressman Wigglesworth) ; 68 Cong. Rec. 4150-53
(1927) (remarks of Senator Howell).
no Numerous precedents exist for imposing royalty charges. The best known of these

is in the oil-gas field where producers, like the broadcaster, use a valuable public resource

free from any direct rate or profit control. These producers must not only bid competitively
for rights to drill on certain public lands and pay annual rental fees per acre, but they
must also pay the government royalties which may range from \2l/2% to 25% of the
annual gross earnings. 43 CJF.R. � 192.40 (Supp. 1961) ; 43 C.F.R. �� 192.80- .82, 201.20-

.21, 201.40-.42 (1954). Potash producers for public land leased to them must pay
similar rental fees, as well as annual royalties not less than 2% of the gross value of their
output. 44 Stat. 1057 (1927), 30 U.S.C. �� 282-83 (1958).
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annual charge on each station's realized earnings would obviously re

cover more value than would any competitive bidding limited only to

new licenses. And like competitive bidding for new grants, the royalty
charges would reduce the problem of ex parte pressures and improper
influence.
This does not mean that such charges have no shortcomings. Be

cause they cannot be shifted as easily as certain other taxes, a flat
schedule might deter the entry or continued operation of small marginal
firms and, if sufficiently high, act to alter the relative growth pattern
of different sized firms, much as the corporate income tax does. This
would be even more likely insofar as small single-station owners might
be less able than big multiple owners to shift their charges onto their
network or nonnetwork program suppliers and advertisers.

Safeguards would be needed. Some of these regressive, anticompetitive
effects could be minimized by making the tax schedule sharply progres
sive, with partial or complete exemptions at the bottom of the scale.
Broadcasters might also be permitted to spread losses forward and back
ward. Another advantage of a progressive schedule arises from the

industry's peculiar cost function and the risks it creates. No station's

output in terms of daily broadcast hours can now be reduced below an

administratively designated point, even when time sales fall.111 Hence, a
loss of advertiser support not only reduces revenues, but also acts to raise
costs irrespective of the previous scale of operations. That is, the range
within which the volume of output can be varied is artificially small due
to FCC rules and general industry practice, wholly aside from who pays
for the inputs. Broadcast income therefore tends to fall more sharply
than time sales revenue after tax, and to rise more swiftly than the latter
than would be true if the inputs could be varied more freely at the

margin.112 By acting to flatten income fluctuations, a sharply progressive
tax schedule might help reduce the incentive (or justification) for those
network-affiliate arrangements by which broadcasters now purport to

m 47 C.F.R. �� 3.71, 3.261, 3.651 (Supp. 1961).
112 A vastly different situation would result if the networks were to pay for all programs

as well as for general overhead. With program costs and general administrative charges
both fixed beforehand, a decline in advertiser demand for circulation would reduce net

earnings just as in any other industry. The industry would no longer have to increase its

program expenditures to make up for advertiser cutbacks at the very time that sales receipts
should fall. However, the fixed commitment to a minimum-sized broadcast day now makes
this very difficult to avoid. The onus of this fixed commitment falls more heavily on in
dividual stations than on the networks, whose interrupted schedules and curtailed hours
are filled in by affiliates.
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insulate themselves against uncertainties "peculiar" to the industry. The

restrictive aspects of these arrangements, long criticized in their own

right, might thereby be removed in part without seriously disrupting
industry stability and program resources. This too would help promote
the FCC's positive and antirestrictive policies simultaneously.
Thus, the possibility exists that the auction-royalty charge scheme

would help induce a clarification of regulatory standards, produce greater
organizational efficiency, and also recapture large portions of franchise

value, all without marked adverse effects on industry structure, behavior
and performance, or other serious impairment of the FCC's positive
policies. If successful, of course, the proposed reform would clearly act

to reconcile the Commission's antirestrictive and positive policies and
enhance "regulatory efficiency" in the process. This would be true all the
more if the recaptured franchise value were ploughed back through a

Broadcast Trust Fund arrangement along the lines proposed below.113

3. Trust Funds, Subsidies and the Public Interest

The Broadcast Trust Fund proposal raises several exciting possi
bilities. This is not the first time a positive energizing mechanism would
be added to more negative constraints in the regulatory apparatus of
a major industry. But it does add a principle of explicit, overt subsidies
(and a linkage of license charges with public expenditures) to the present
exclusive reliance on entry controls and, as such, merits the closest

scrutiny.114 At a time when ways are being explored to improve the

113 A fear that the auctioning of licenses would disrupt crucial regulatory standards and

performance norms seems to have prevented many noneconomists from seriously considering
such an auctioning arrangement. The author has attempted to suggest why such a disruption
need not be feared.

114 Neither of these principles is really very new. There are numerous examples of
federal subsidies and subsidy-like programs in the transport, agricultural, atomic energy,
shipbuilding and ship operating fields. Conceding their lack of economic wisdom in
some cases, there have also been experiments in linking certain government revenues to

special funds earmarked for specific uses. These are well illustrated by the Highway
Trust Fund and a similar arrangement proposed recently for the federal airways and

waterways systems. See Special Group of Senate Comm. on Commerce, National

Transportation Policy, S. Rep. No. 445, 87th Cong., 1st Sess. 164-210 (1961). Another
illustration is the Federal Reclamation Fund. Administered as a source of funds for

irrigation and land development projects, it remains the depository of 95% of all proceeds
from public land sales, 32 Stat. 388 (1902), as amended, 43 U.S.C. � 391 (1958), 50% of
rentals on hydroelectric power sites, 41 Stat. 1072 (1920), as amended, 16 U.S.C. � 810

(1958), and 52^% of royalties derived from mineral leasing in the oil-gas or potash
field. 41 Stat. 450 (1920), 30 U.S.C. � 192 (1958); Clawson & Held, The Federal Lands
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quality and vigor of Commission leadership and to create new organiza
tional arrangements to coordinate and direct diffused, overlapping regu

latory activities from the center, it is surely in order to explore fresh,
imaginative control instruments to enable this leadership to implement
the specific policies, programs and goals of regulation with greater vigor
and success.

As conceived here, the franchise value recaptured by public auctions
and royalty charges would be deposited in a special Trust Fund instead
of in the Treasury's general fund.115 The opportunities for abuse must

not be minimized, but there are some built-in safeguards. If wisely
administered, the Fund would help implement the FCC's short- and

long-run objectives more efficiently than at present, with fewer un

intended restrictive side effects. With direct subsidies, tax incentives
and loss guarantees available, the Commission could conceivably ease

existing entry controls with no serious impairment of nontechnical
service standards.

A. THE WIDENING OF PROGRAM CHOICE

The broadcast industry's difficulty in satisfying all interests and
wants in a balanced way is due largely to market imperfections which, at
best, are not entirely avoidable under present technical and institutional
conditions.116 By way of remedial action the Trust Fund could be di
rected (a) to make grants-in-aid on a matching basis to state and local
authorities which operate noncommercial, educational stations as a com

petitive check on the existing commercial service; (b) to help subsidize
educational institutions or communitywide nonprofit organizations for
the same purpose; (c) to assist commercial licensees in their acquisition
and transmission of unprofitable but desirable public service program
ming. Any one or a combination of these three programs might serve to

widen effective program choice within the context of existing entry con

trols. Adequate safeguards would be needed, and are conceivable, in

234-37 (19S7). Under the Recapture Clause of the Transportation Act of 1920, ch. 91,
� 422, 41 Stat. 489, all railroads were directed to deposit one-half of any earnings above a

6% return on capital with the ICC�such funds then to be used to help weak railroads
finance their long-run capital expenditures, and to provide them with needed equipment
on a rental basis. Locklin, Economics of Transportation 230-31, 390-94 (Sth ed. 1960).
lie The Trust Fund should not, however, in any sense be regarded as a limiting factor

in the FCC's promotional functions. Once the Fund were established and geared to specific
regulatory programs, Congress might well want to appropriate additional funds to finance

these programs.
us A subscriber system might help but probably only to a point.
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each case, but fears of undue centralization and political control might
make (a) and (b) preferable to (c).
The above uses of a Trust Fund are all warranted insofar as we agree

that:

(1) Competition between stations and between networks is some

times ineffective and lopsided, and broadcasters are therefore not always
driven to satisfy adequately all audiences on that score;
(2) Intentionally or not, the national networks have hitherto given their

affiliates too little information, too late, about available network Shows,
thereby hampering their freedom, at times, to choose those programs
which their audiences might conceivably prefer to the ones they actually
get;
(3) Licensee discretion is restrained by certain practices of the na

tional network companies, many of whose decisions on program content,
techniques and scheduling have been heavily influenced in turn by the

big advertising agencies�the economies of large-scale program produc
tion and commodity marketing being what they are;
(4) Advertisers may well be unwilling to spend as much on pro

gramming geared to minority audiences as those audiences would spend
if permitted to pay for such programming directly;
(5) The existing program structure merely reflects existing tastes

and preferences and not those which might emerge if the audiences were

exposed to specialized programming for a longer period than the present
advertiser-network system has the incentive or the capacity to do;
(6) Existing preferences are in a sense maintained by satisfying them,

and exposure to a wider range of alternatives than that immediately
profitable is needed to avoid bias in favor of the existing, as opposed to

the potential, level of tastes;
(7) Certain tastes would be unprofitable to satisfy irrespective of the

above;
(8) Factors (5) through (7) would remain a problem whether or not

factors (1) through (4) were corrected in part;
(9) Beyond a modest point, effective policies to enhance market

efficiency in broadcasting with respect to factors (1) through (4) are

hard to apply without drastic technical and institutional changes in the
present system of advertiser-supported national networks.
Within this context regulators might benefit by considering the experi

ence of those who already employ direct subsidies and incentive taxation
to influence business behavior in such varied fields as resource develop
ment and conservation, defense mobilization, ocean transport, atomic
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energy, public housing and agriculture. There specific measurable mone

tary advantages are sometimes awarded, contingent upon the recipient
meeting performance standards other than those believed likely to

result from competition alone. Under the Trust Fund scheme, direct

monetary inducements would be used to create a new framework in
which neglected performance norms might be better promoted than
under the present indirect entry control approach.

B. THE INTEGRATION OF NEW BROADCAST TECHNOLOGY

The Fund could also promote the "wider and more effective use of
the broadcast spectrum" under section 303(g) of the Federal Com
munications Act.117 For example, it might have supported a crash pro
gram in recent years (or in the early period of FM broadcasting) designed
to break through the interrelated factors which impede the integration of
new broadcast technology into a system where older licensees, operating
with older technology, have entrenched themselves with choice network
and advertiser affiliations, and where the major set manufacturers are

also reluctant to scrap heavy investments in old equipment and general
ties with the older-type stations.118 Before new-type stations start to
broadcast different programming, consumers have little incentive to

buy new-type sets or to convert their old ones, and the set manufacturer
is therefore unwilling to convert his plant. Yet without new-type sets
in wide use the broadcast networks will be reluctant to affiliate with
new-type stations; nor, in the face of the alternatives, will advertisers
want to sponsor programs on them. A bold, vigorous program of direct
subsidies and incentive taxation instituted at the right time might have
helped break this vicious circle of events.
The Commission's failure to shift some 20 VHF pioneers in key

markets to the UHF band in 1949, even though this would have enabled
it to separate most VHF and UHF markets at a strategic moment and
thereby to activate the UHF band,119 may have been due to what can be
called "regulatory myopia" or to the Commission's defective "telescopic
faculty." What appears to have happened in 1949 is that the FCC gave
considerably more weight to the short-run dollar costs of set and equip
ment conversion, and to the short-run losses of VHF service to fringe
areas that would not be reached if the 20 strategic VHF stations had
i" 48 Stat. 1082 (1934), 47 U.S.C. � 303(g) (19S8).
118 See Levin, Economic Structure and the Regulation of Television, 72 QJ. Econ. 424,

431-34 (1958) (existence and nature of impeding factors).
n� Report on Allocation of TV Channels 95-104. Another 29 VHF assignments not then

activated would also have had to be shifted to the UHF band.
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been shifted, than it gave to the possible long-run activation of the whole
UHF band and to the attainment of its several entry control objectives.
The same myopic balancing of factors underlies the Commission's re

luctance to act more resolutely since then.120
One explanation may be any regulatory commission's alleged industry-

orientation and sympathy to the status quo and industry stability.121
But there is really another equally plausible explanation. It is probably
safe to say that broadcast regulators still lack the ability and resources

to predict long-run social, economic and technical conditions with
sufficient accuracy to lay out a really effective pre-engineered allocation

plan. It is true also that the immediate, short-run costs of regulatory
change are always more certain and predictable than its eventual long-run
benefits. Such being the case, the failure to activate UHF may be at

tributed to the absence of auxiliary, positive means to correct regulatory
errors once they occur, perhaps by compensating the losers in a realloca
tion plan for at least part of their losses.
Amid the continued deterioration of the UHF picture, suppose, for

example, that the FCC had (1) sought out a VHF community with an

idle UHF educational channel and offered to subsidize the construction
of a local noncommercial station for some interested civic group or

municipality; (2) subsidized a set manufacturer not heavily involved in
VHF-set production to develop a cheap, dependable all-channel receiver
and UHF transmission equipment; and (3) equipped the local schools
with these sets and subsidized initial programming geared to their use.

This might have exposed the community to a distinctive UHF service in
a way likely to enkindle interest in acquiring all-channel receivers, and
thereby not only help activate educational television, but also stimulate
the interest of the national networks and their advertisers in the UHF
band. Many variants of this type of "demonstration project" are ob

viously conceivable. Without pondering all the details here, this is surely
the sort of thing that the FCC could have been doing during the last five
or six years when it became clear that the UHF problem was not being
resolved.122

120 For the dollar costs and service losses of alternative reallocation plans, see generally
Levin, Economic Structure and the Regulation of Television, 72 QJ. Econ. 424, 435-39
(1958).

121 Hearings on Monopoly Problems in Regulated Industries Before the Antitrust
Subcommittee of the House Committee on the Judiciary, 84th Cong., 2d Sess., ser. 22, pt.
1, at 64-67 (1956) (testimony of Marver H. Bernstein).

122 The author is grateful to Mr. Mark S. Massel of the Brookings Institution for this
example.
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It is hard to predict how far the UHF band would in fact have been

activated by ploughing into it some portion of the franchise value recap
tured by annual royalties and public auctions, as well as other sums con

ceivably appropriated by Congress. But there is surely an anomaly in

any regulatory arrangement that continues to confer invaluable rights
on a favored group of firms which uses one public resource (VHF fre

quencies) to attain social goals which are in fact unattainable without a
simultaneous development of a second resource (the UHF band), es

pecially when a diversion of part of the market value of these rights might
work towards a remedy as suggested.123
In sum, the FCC's promotional and regulatory functions are often

inseparable. Few would deny that vital regulatory efforts geared to

safeguard minority tastes and to curb restrictive practices could only
have been enhanced by bold steps to activate the UHF band, insofar as
this facilitated a swift growth in the number of communities with numer

ous stations.124 Positive programs to alter technology may therefore be
more efficient in widening effective program choice than those cumber
some entry controls which are virtually required by the limitations of

existing technology.125 Without expounding the character of the FCC's

positive entrepreneurial obligations in this field, or past deficiencies,
123 Although an actual equating of total regulatory appropriations with total license

charge receipts is not necessarily required by the Trust Fund scheme, some degree of

linkage between the two may have a "public relations" advantage in dramatizing net social

gains.
124 In the postwar development of radio broadcasting, the spectacular surge of new

stations and the growth of multistation markets may well have contributed to the emer

gence of special programming, at least in the large urban centers. See Docket No. 12782

Record, vol. 8, pp. 3054-59, vol. 12, pp. 870, 883-89, 1209-10. The flood of new radio station

entry, along with such factors as the rise of television, may also have acted to alter

those restraints once said to be inherent in the network-affiliate relation under conditions

of radio channel scarcity. See FCC, Report on Chain Broadcasting 46-79 (1941).
125 A distinction between positive policy and antitrust is relevant here. Taking tastes,

technology, income distribution and market frictions as given, antitrust focuses on the num

ber of sellers, entry conditions, trade practices and price behavior, the better to promote
optimal cost-price-profit-demand relations. Positive policy, on the other hand, goes further

and aims to alter the very same variables that antitrust accepts as data. The two ap

proaches to market efficiency are supplementary. See Markham, The Fertilizer Industry
20-25 (1958). In the broadcast field positive policy would not only include direct sub

sidization and tax incentives to induce cost-reducing, entry-opening, technological change
and wider program choice, but also the introduction of subscriber services and the

dissemination of more advanced information to the network affiliates to promote more

perfect knowledge on both the supply and demand sides of the market for broadcast pro

gramming. Compare Markham, op. cit. supra, at 209-38.
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suffice it to say simply that "demonstration projects" comparable to those

employed by the TVA126 or the AEC127 might have gone far to activate
our idle educational channels and even to alter entry conditions in ways
that induced the industry's dominant private sector also to seek out

presently neglected tastes more fully.128
C. MONETARY INDUCEMENTS AS AN ALTERNATIVE TO ENTRY CONTROLS

Critics of incentive taxation and direct subsidies will object that a

Trust Fund device simply replaces one opportunity for abuse (entry
controls and a zero license charge) with another more dangerous one.

Nonetheless, there are important differences between internal and external
subsidization of unprofitable public services, and they should not be
minimized. At the least, systematic subsidization of uneconomic service,
or deliberate tax concessions, would tend to precipitate public criticism
and a clamor for public accountability. This has happened in the case

of ocean transport129 and airmail subsidies,130 depletion allowances in the
mineral industries,131 and accelerated depreciation privileges in growth
inducing and economic stabilization efforts.132

Such devices are certainly not always effective in achieving their
professed purposes. I would argue only that they are deliberate, overt
monetary inducements to attain rather specific ends, rather than exclu
sive grants of operating rights whose value is known only vaguely, hap
hazardly conferred almost as an afterthought, and with no serious at

tempt to exact a quid pro quo in tangible public service. Insofar as

126 See Markham, op. cit. supra note 125, at 220-24.
127 Cavers, Atomic Power: The Quest for a Program, 27 Geo. Wash. L. Rev. 427, 431-44

(1959).
128 A subscriber service also has a role to play. At present, the set owner's treatment of

broadcast service as virtually a free good, once a set is bought, may well induce him to

demand certain programming more than he otherwise would. As a result, those who want

"specialized" programming may feel their wants are being neglected more than they would
if they had to pay directly. A subscriber system would at least give the consumer an in
centive to reveal his true preferences.

129 U.S. Dep't of Commerce, Rationale of Federal Transportation Policy 58-62 (1960) ;
See Hearings on S. 2584 Before the Senate Committee on Interstate and Foreign Com
merce, 86th Cong., 1st & 2d Sess. 88-92, 99-112 (1960).

130 Barnes, Airline Subsidies�Purpose, Cause, Control (Pt. 1), 26 J. Air L. & Com. 311,
312-13, 321-22 (1959) ; Keyes, A Reconsideration of Federal Control of Entry Into Air

Transportation, 22 J. Air L. & Com. 192, 193-95 (1955) ; U.S. Dep't of Commerce, Rationale
of Federal Transportation Policy 20-21 (1960).

131 See Hearings on Tax Policy Before a Subcommittee of the Joint Committee on the
Economic Report, 84th Cong., 1st Sess. 350-410 (1956).

132 Hearings on Tax Policy, supra note 131, at 413-56.
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subsidies are applied consciously and systematically, there is, at the least,
a greater chance to balance social benefits and costs rationally than is
true in the case of license grants whose real effectiveness depends on an

unspecified amount of internal subsidization by the licensee, within a

regulatory framework where franchise value is an elusive unknown. Nor
are proposals for compulsory internal subsidization without their own

pitfalls.
Aside from the general plausibility of this point, it may be objected

that the singling out of a particular industry for such an arrangement is
unfair and discriminatory because other industries are equally favored
with valuable privileges. Such an argument was actually raised during
the 1960 election campaign by opponents of a bill to require compulsory
internal subsidization of presidential campaign speeches on television,133
and it may also be raised here against a license fee-Trust Fund scheme.
Yet if some version of my proposal were applicable to several fields, a

more comprehensive formulation would be in order; if not, the unique
properties of this particular industry would warrant the proposal here
anyway. Broadcasting does in fact appear to have such unique properties
as noted earlier.134
In its present form the Trust Fund proposal leaves several pertinent

points unclear. What safeguards would be taken to avoid new tempta
tions for abuse in the distribution of subsidies? Would the Fund be
located within the FCC or somewhere outside it, such as a new cabinet
office for communications? Who would be on the Advisory Board and
how would they be selected? How would the danger of centralized politi
cal control be avoided? These and many other matters clearly must
be ironed out before any action can be attempted. Nonetheless, it is high
time to explore ways to substitute direct financial incentives for exclusive
franchise rights, or for other indirect economic advantages, in attempts
to alter business performance in desired ways. Rather than continue to
allow the broadcast regulator to confer differential advantages on a hap
hazard basis, Congress would do well to consider authorizing him to
utilize tax incentives, direct subsidies, low cost loans or loss guarantees,
and to tie them to more specific performance standards.

133 Hearings on S. 3171 Before the Communications Subcommittee of the Senate
Committee on Interstate and Foreign Commerce, 86th Cong., 2d Sess. 255-57 (1960)
(testimony of Whitney N. Seymour, Special Counsel for NAB). For contents of the bill,
see id. at 2-3.

134 See pp. 21-22 supra.
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Conclusion

Insofar as they act to economize the FCC's rationing function, public
auctions might help reduce the backlog of hearings and applications,
speed up entry, spare industry and government alike large expenditures,
and, together with royalty charges, reduce opportunities for improper
influence and otherwise free the regulator's energies and resources for
basic policymaking and planning. Members of Congress would be

spared the need to intervene on behalf of specific applicants. The industry
would also be relieved of having to court influential contacts, of having
to make outlandish promises, and of being considered the recipient of
unique, unwarranted special privileges. Its operating efficiency might
also benefit from the clarification of regulatory priorities and minimal
service standards.
On the other hand, the Broadcast Trust Fund would help the Com

mission implement its major policies more effectively, insofar as it provides
a positive mechanism to widen program choice and to reduce our exclu
sive reliance on unwieldy entry controls. Except for the possible institu
tion of a simple rule requiring the broadcast of designated numbers of

public service programs during the prime evening hours, the industry
might expect some relaxation of the procedures now used to enfranchise
broadcast licensees.
Rather than acquiesce to a situation where Congress, Commission and

industry clash repeatedly over the proper administration of a necessarily
faulty licensing-allocation mechanism, the reform proposed here aims to
alter the underlying regulatory framework in a fundamental way. The
hoped-for prize would be a far more efficient promotion of performance
norms now generally accepted as desirable, namely, those of a truly wide
and varied program choice that is widely distributed geographically,
consistent with standards of technical adequacy, and inclusive of service
geared to minority tastes still seriously neglected under the present
system.



INJUNCTIVE POWERS OF THE FEDERAL COURTS
IN CASES INVOLVING DISPUTES UNDER THE

RAILWAY LABOR ACT

John A. McGtjinn*

The author offers a penetrating analysis of the developments consequent
upon the reestablishment of the labor injunction in disputes arising under
the Railway Labor Act. Since the granting of such relief often hinges upon
the nature of the dispute, Mr. McGuinn distinguishes major and minor
disputes, calling attention to the tactics utilized by both union and carrier
to mask their true nature, as well as the need for legislation to encompass
those disputes that defy classification. Dispelling the fears of those who
saw in the injunctive process a threat to legitimate union activity, the author
concludes with a treatment of the equitable conditions placed on the granting
of such relief.

Introduction

The case of Brotherhood of R.R. Trainmen v. Chicago R. & Ind.
R.R.1 marked a reemergence of the labor injunction as a potent force in
labor-management disputes involving the railroad and airline industries.
The four years that have followed the Chicago River case have demon
strated that the implications of its holding have been as important to
these industries and their unions as the case itself. The old problems
of discerning whether a particular dispute is major or minor persist with
greater vigor and subtlety than ever. Some new problems regarding dis

putes which are neither major nor minor have arisen to perplex the
courts. Refinement of the Chicago River ruling in the form of conditions
placed on carriers who obtain injunctive relief thereunder, and in the
form of independent injunctive relief for unions against carriers to main
tain or restore the status quo ante the dispute, have provided new oppor
tunities for unions to neutralize the impact of injunctive relief running
against them. It would appear appropriate, therefore, to take stock of
the development of the law in this volatile area and to advance some

thoughts on matters still unadjudicated.

I

Statutory Background and the Chicago River Case

The Railway Labor Act2 differentiates between two kinds of labor dis

putes. Although the terms "major dispute" and "minor dispute" do not
* Associate of Patterson, Belknap & Farmer, Washington, D.C.; A.B., Holy Cross

College; L.L.B., L.L.M., Georgetown University Law Center; Member of the Bars of the
District of Columbia and Connecticut.

1 353 U.S. 30 (1957).
2 44 Stat. 577 (1926), as amended, 45 U.S.C. �� 151-88 (1958).
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appear in the act, and are misnomers in many cases, the terms have been
sanctified by usage. The distinction between major and minor disputes
is noted first in section 2 where, in outlining the purposes of the act, it
is stated:

(4) to provide for the prompt and orderly settlement of all disputes concerning
rates of pay, rules, or working conditions; (5) to provide for the prompt and
orderly settlement of all disputes growing out of grievances or out of the

interpretation or application of agreements covering rates of pay, rules, or

working conditions.3

The former have been termed major disputes; the latter, minor disputes.
Beyond the initial stages of negotiation and conference, the statute

proceeds to treat major and minor disputes in an entirely different man
ner.4 Major disputes go first to the National Mediation Board for its

processes of mediation and conciliation.5 If that is unsuccessful, the par
ties may then, by mutual agreement, submit the dispute to arbitration.6
Finally, such disputes, if not settled by either of the two previous steps,
may be made the subject of a presidential emergency board proceeding
if, in the opinion of the National Mediation Board, the dispute threatens

substantially to interrupt interstate commerce to such a degree as to de

prive any section of the country of essential transportation service. The

emergency board is empowered only "to investigate and report respect
ing such dispute."7
Minor disputes, on the other hand, after the initial stages of nego

tiation and conference have proved unsuccessful, "may be referred by
petition of the parties or by either party to the appropriate division of
the [National Railroad] Adjustment Board with a full statement of the
facts and all supporting data bearing upon the disputes."8 A statutory
creation of section 3, rather than a product of contract between the par
ties, this Board is a standing arbitration body composed of equal num
bers of management and labor representatives. Its four divisions have
jurisdiction over different groups of employees. Once a minor dispute
is submitted to the Board, "the awards of the several divisions of the

3 48 Stat. 1187 (1934), 45 U.S.C. � 151(a) (1958).
4 The clearest and most authoritative description of the Railway Labor Act's treatment

of major and minor disputes is found in Elgin, J. & E. Ry. v. Burley, 325 U.S. 711 (1945),
affirmance upheld on rehearing, 327 U.S. 661 (1946).

5 � 5, 44 Stat. 580 (1926), as amended, 45 U.S.C. � 155 (1958).
6 � 7, 44 Stat. 582 (1926), as amended, 45 U.S.C. � 157 (1958).
7 � 10, 44 Stat. 586 (1926), as amended, 45 U.S.C. � 160 (1958).
8 � 3, First (i), 48 Stat. 1191 (1934), 45 U.S.C. � 153, First (i) (1958).
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Adjustment Board shall be . . . final and binding upon both parties to the

dispute . . . ."9
Title II of the Railway Labor Act, which applies all the provisions of

Title I to the airline industry except section 3, provides identical treat
ment for major airline disputes and a closely parallel treatment of minor
disputes in that industry.10
Against this general statutory background, the Supreme Court decided

the Chicago River case. The Court held that federal district courts had

jurisdiction to grant injunctive relief to a railroad against a threatened
strike by employees over a minor dispute which had been submitted to,
but had not been decided by, the appropriate division of the National
Railroad Adjustment Board.11 The dispute arose over an accumulation
of twenty-one grievances � nineteen of them involving additional com

pensation, one of them a claim for reinstatement to a higher position, and
another for reinstatement in the carrier's employ. After unsuccessful
negotiations and mediation by the National Mediation Board, the carrier
submitted the dispute to the National Railroad Adjustment Board. At
this point the union issued a strike call to be acted upon four days later.
The employer sought and received a temporary restraining order against
the strike from a federal district court. This order was vacated and the
complaint dismissed upon the finding of the district court that the Nor-
ris-LaGuardia Act precluded its injunctive jurisdiction. The Seventh
Circuit reversed,12 and thereafter the district court ordered a permanent
injunction against the proposed walkout.
The Supreme Court phrased the "ultimate question" in the case to be

"whether a railway labor organization can resort to a strike over matters

pending before the Adjustment Board."13 The Court found that the in
tention of Congress, when it amended the Railway Labor Act in 1934
to add the National Railroad Adjustment Board, was to compel parties
to settle minor disputes without resort to self-help. The Court noted that
there was a general understanding between proponents and opponents
of the 1934 amendment that the unions were temporarily conceding their

right to strike in return for the establishment of the Adjustment Board.
� � 3, First (m), 48 Stat. 1191 (1934), 45 U.S.C. � 153, First (m) (1958).
10 �� 201-04, 49 Stat. 1189 (1936), 45 U.S.C. �� 181-84 (1958). Instead of a National

Board of Adjustment, Congress required the carriers and their unions to establish perma
nent boards of adjustment with the same jurisdiction as a system, group or regional board
of adjustment for rail carriers and their unions.

11 353 U.S. at 39-40 (1957).
12 229 F.2d 926 (7th Cir. 1956).
is 353 U.S. at 31. (Footnote omitted.)
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On the question of the application of the Norris-LaGuardia Act,14
which generally withdraws jurisdiction from federal courts to issue in

junctions in labor disputes as defined in that act,15 the Court did not seek
to draw the case within any particular exception to the application of the

act, but simply noted that "there must be an accommodation of that
statute and the Railway Labor Act so that the obvious purpose in the
enactment of each is preserved."16
Using broad strokes the Court reasoned that the Norris-LaGuardia

Act was aimed against the issuance of injunctions by federal courts in
labor disputes where "the injunction strips labor of its primary weapon
without substituting any reasonable alternative."17 It found that the

Adjustment Board provided a reasonable alternative offered by Congress
for the temporary and limited concession of the right to strike.

Finally, the Court adopted the reasoning it had enunciated earlier in
a case where it had sustained an injunction procured by a union against
a railroad to secure compliance with the act's provision for certification
of a bargaining agent:

It suffices to say that the Norris-LaGuardia Act can affect the present decree
only so far as its provisions are found not to conflict with those of � 2, Ninth,
of the Railway Labor Act, authorizing the relief which has been granted. Such
provisions cannot be rendered nugatory by the earlier and more general provisions
of the Norris-LaGuardia Act.18

The four years that have passed since the decision in the Chicago
River case have demonstrated that it was not the unmixed blessing man

agement once conceived it to be. In some cases it can be used by the union
as a double-edged sword with which management can be effectively pre
vented from taking certain actions more important to it than the pre
vention of a work stoppage.

II

Strikes Over Major Disputes
A major dispute, it will be recalled, is a dispute "concerning rates of

pay, rules, or working conditions." Drawing a contrast between major
and minor disputes, the Supreme Court has defined the former as

disputes over the formation of collective agreements or efforts to secure them.
They arise where there is no such agreement or where it is sought to change the
14 47 Stat. 70 (1932), as amended, 29 U.S.C. �� 101-15 (1958).
15 � 13(c), 47 Stat. 73 (1932), 29 U.S.C. � 113(c) (1958).
16 353 U.S. at 40.
17 Id. at 41. (Footnote omitted.)
18 Id. at 41, quoting Virginian Ry. v. System Fed'n No. 40, 300 U.S. 515, 563 (1937).



so The Georgetown Law Journal [Vol. SO: p. 46

terms of one, and therefore the issue is not whether an existing agreement
controls the controversy. They look to the acquisition of rights for the future,
not to assertion of rights claimed to have vested in the past.19
In an unfortunate footnote to its Chicago River case, the Supreme

Court stated:
The Norris-LaGuardia Act has been held to prevent the issuance of an injunc

tion in a railway labor case involving a "major dispute." Brotherhood of Rail
road Trainmen v. Toledo, P. & W. R. Co., 321 U.S. SO [1944]. In such a case,
of course, the Railway Labor Act does not provide a process for a final decision
like that of the Adjustment Board in a "minor dispute" case.20

As stated, the proposition would appear to admit of no limitations or ex

ceptions. But the case cited by the Court to uphold the apparently
limitless doctrine enunciated is sharply circumscribed by its factual con
text.

In the Toledo case a major dispute arose over working conditions and
pay in a proposed new contract between the parties. The union gave a

section 6 notice required in major disputes21 and entered into negotia
tions with the aid of the Mediation Board. At the end of such negoti
ations, an offer of arbitration was rejected by both sides. After the
Mediation Board officially withdrew from the dispute, the union waited
more than thirty days before it struck the carrier. The case, therefore,
came before the Supreme Court in a factual situation in which the union
had complied with all the requirements of the Railway Labor Act and
had exhausted all mandatory steps required by the act. The Court held
that the carrier's attempt to obtain an injunction after all mandatory
procedures had been met by the union was prohibited by the Norris-
LaGuardia Act, and that the carrier's failure to submit to voluntary
arbitration meant that it had not used "every reasonable effort to settle"
the dispute, as required by the Norris-LaGuardia Act,22 prior to the vest

ing of injunctive jurisdiction in the federal courts.23
The lower federal courts, subsequent to the Chicago River case, have

not taken the footnote dictum too literally. For instance, in American

Airlines, Inc. v. Air Line Pilots Ass'n, after adverting to the above
referred-to footnote, the court stated:

19 Elgin, J. & E. Ry. v. Burley, 325 U.S. 711, 723 (1945), affirmance upheld on rehearing,
327 U.S. 661 (1946).

29 353 U.S. at 42 n.24.
21 44 Stat. 582 (1926), as amended, 45 U.S.C. � 156 (1958).
22 � 8, 47 Stat. 72 (1932), 29 U.S.C. � 108 (1958).
23 321 U.S. at 65.
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Defendant [ALPA] urges that by this the Supreme Court meant to say that
under no circumstances could an injunction issue in a railway labor case involving
a major dispute. I cannot agree. The Toledo case cited in the footnote related
to an injunction to prevent violence in a strike called after the processes of
the Railway Labor Act had been fully exhausted. No breach of the Railway
Labor Act was alleged or argued and the carrier did not base its application for
injunctive relief upon any violation of the Act. The Supreme Court in Toledo
held merely that the failure and refusal of the carrier to submit to voluntary
arbitration under Section 5 of the Railway Labor Act barred it from injunctive
relief under Section 8 of the Norris-LaGuardia Act.24

In the American Airlines case the union had been negotiating with
the carrier from early 195 6 through late 1958 on a new contract. The

procedural history of the bargaining was too complex to be recorded
here. It suffices to say that the gamut had run from negotiations through
presidential emergency board proceedings. After first disposing of the
union's legal contention that it could not be enjoined from striking over

a major dispute under any circumstances, the court proceeded to resolve
the factual question of whether the union had complied with all man

datory requirements of the Railway Labor Act. Finding that it had, the
court dissolved the temporary restraining order and dismissed the car

rier's complaint.
As to the court's jurisdiction to issue an injunction against a strike

over a major dispute, however, the court, in an oft-quoted dictum, stated:
While the question as to major disputes was not passed upon in the Chicago

River case, the reasoning of that case as applied to the provisions of the Rail

way Labor Act involved here, leads me to the conclusion that an injunction
against a strike called before there has been compliance with mandatory provi
sions of the Railway Labor Act looking toward the settlement of major disputes,
can be enjoined pending such compliance notwithstanding Norris-LaGuardia.25

The mandatory provisions with which the union had to comply in
order to avoid an injunction were:

(1) The section 6 "cooling off" period. This provides:
Carriers and representatives of the employees shall give at least thirty days'

written notice of an intended change in agreements affecting rates of pay, rules,
or working conditions, and the time and place for the beginning of conference
between the representatives of the parties interested in such intended changes
shall be agreed upon within ten days after the receipt of said notice, and said
time shall be within the thirty days provided in the notice.26

24 169 F. Supp. 777, 787 (S.DJST.Y. 1958).
25 Ibid.
26 48 Stat. 1197 (1934), 45 U.S.C. � 156 (1958).



52 The Georgetown Law Journal [Vol. 50: p. 46

(2) The section 5, First, "cooling off" period. This provides, inter
alia:

If arbitration at the request of the Board shall be refused by one or both

parties, the Board shall at once notify both parties in writing that its mediatory
efforts have failed and for thirty days thereafter, unless in the intervening period
the parties agree to arbitration, or an emergency board shall be created under
section 10 of this Act, no change shall be made in the rates of pay, rules, or
working conditions or established practices in effect prior to the time the dispute
arose.27

(3) The section 10 "cooling off" period. This applies only in cases

where a presidential emergency board is established and provides:
After the creation of such board and for thirty days after such board has made

its report to the President, no change, except by agreement, shall be made by
the parties to the controversy in the conditions out of which the dispute arose.28

(4) The general duty imposed by section 2, First, on both carriers
and employees "to exert every reasonable effort to make and maintain
agreements . . . and to settle all disputes . . . ."29

The court in American Airlines stated that a strike over a major
dispute during any one of these three so-called "freeze" periods or while
the union was bargaining in bad faith was enjoinable. Since it found
that ALPA was in compliance with the act, however, the court's obser
vations must be classified as dicta.
The section 6 "freeze" period on strikes appears to last only for thirty

days after the section 6 notice is given. The last sentence of section 6,
forbidding a change of rates of pay, rules or working conditions until
after the processes of section 5 of the act have been completed, is, in
terms, a prohibition on the carrier only, not on the union.
The section 5 "cooling off" period is aimed only at forbidding

a change in rates of pay, rules or working conditions for thirty days
after failure of mediation attempts and the refusal by either or both

parties to arbitrate the dispute. Although the court did not discuss it,
it should be questioned whether the language of section 5, quoted above,
imposes a bar against a strike by the union over a major dispute during
the time specified, or whether it merely imposes a bar on the carrier's

unilaterally changing rates of pay, rules or working conditions, as does
the last sentence of section 6. In no literal sense does the language of
the statute forbid picketing or strikes by employees to force the carrier

27 48 Stat. 119S (1934), 45 U.S.C. � 155, First (b) (1958).
28 44 Stat. 587 (1926), as amended, 45 U.S.C. � 160 (1958).
29 44 Stat. 577 (1926), 45 U.S.C. � 152, First (1958).
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to make the desired changes. Construing the statute to prevent a carrier
from making the specified changes, without forbidding union economic

pressures during the same period, however, is intolerable because of
the unfair advantage gained by the union. It would thereby derive
all of the benefits and none of the obligations in major disputes.
Section 10 is more explicit, calling on "the parties to the controversy"

to make no changes, except by agreement, in the conditions out of which
the controversy arose. A concerted cessation of work by the union would

certainly be a change in the conditions out of which the controversy arose,
though the language is still somewhat circumspect.30
The theory of the American Airlines case regarding the issuance of

injunctions in major disputes has been followed in other federal courts.
In Northwest Airlines, Inc. v. Airline Pilots Ass'n,31 the court found
that a three-way dispute among the pilots, the engineers and the carrier
over the crew complement on jets was a major dispute. The court ulti

mately held that the union had complied with all of the mandatory
requirements of the act. Before dismissing the carrier's suit for injunc
tion, however, the court stated: "I am satisfied that, while agreement
between the parties is not compulsory in the case of major disputes under
the Railway Labor Act, certain steps are required to be taken, and
if the parties refuse to follow the requirements of the law, injunctive relief
is authorized."32 The court then quoted at length from American Airlines

concerning the required steps which had to be taken before the union
could resort to self-help.
Both American Airlines and Northwest Airlines also held that in major

disputes there could be only one section S and section 10 "cooling off"

period. In other words, a second unsuccessful attempt at mediation or

emergency board proceedings, after one attempt had failed and one

30-day "freeze" period had run, could not start a second "freeze" period
in the same dispute. Continental Air Lines v. Flight Eng'rs33 established
the same proposition. The reasoning for such a holding was succinctly
expressed in the American Airlines decision: "Thus the right of the

30 The Court of Appeals for the District of Columbia, in an entirely different factual
context, had difficulty with this lack of literal prohibition of strikes during the so-called
"cooling off" periods provided for in the statute. It avoided a direct ruling on the question
by holding that such strikes would be deemed to violate the Railway Labor Act for the
purposes of the Railroad Unemployment Insurance Act. Brotherhood of Ry. & S.S. Clerks v.

Railroad Retirement Bd., 99 U.S. App. D.C. 217, 239 F.2d 37 (1956).
31 185 F. Supp. 77 (D. Minn. 1960).
32 Id. at 78.
33 46 L.R.R.M. 2266 (S.D. Cal. 1960).
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union or the employer to use the economic pressures of strike or lockout
which are forbidden only during a period when the parties have not

performed their duties and obligations under the Act, could be post
poned indefinitely."34
There has, in the past, been much doubt as to whether an employer

may obtain an injunction against a strike in a major dispute if the union
is in violation of the act's "good faith" bargaining mandate in section

2, First, but is otherwise in compliance with the mandatory requirements
of the act. In Chicago, R.I. & Pac. R.R. v. Switchmen's Union,35 the
Second Circuit has faced, if not squarely answered the problem. The
district court granted an injunction to the carrier in a major dispute
after the union had filed a section 6 notice, had conferred, had gone
through mediation, and had waited thirty days following the report of an
emergency board before striking the carrier. All "cooling off" provisions
were observed. The court based its injunction on a finding that the union
had been negotiating in bad faith in violation of section 2, First, of the
act. The precise violation alleged involved the union's refusal to place
persons at the bargaining table with authority to act for their member

ship, and a refusal to sign or recommend company offers which it placed
before its membership. The district court found that the Norris-La
Guardia Act was no bar to the issuance of an injunction in a major
dispute, citing the American Airlines case.36
The Second Circuit reversed, finding that there was "nothing in this

history to show the Union simply went through the motions of bargain
ing."37 The conclusion is somewhat anticlimactic in view of the amount
of legal speculation engaged in by the court as to whether there could
ever be an injunction in a major dispute because of the prohibitions of
the Norris-LaGuardia Act and the before-mentioned footnote dictum
in the Chicago River case. After stating the case for and against such
a proposition, and apparently leaning in favor of the general rule that
there could be circumstances in which an injunction in a major dispute
would be permissible, the court found it unnecessary to rule on the ques
tion. It assumed jurisdiction but held that the stringent limitations on

federal courts against issuance of injunctions in labor disputes, as found
in section 438 and section 739 of the Norris-LaGuardia Act, would con-

si 169 F. Supp. at 797.
35 292 F.2d 61 (2d Cir. 1961).
36 187 F. Supp. 581, 584 (W.D.N.Y. 1960).
37 292 F.2d at 70.
38 47 Stat. 70 (1932), 29 U.S.C. � 104 (1958).
39 47 Stat. 71 (1932), 29 U.S.C. � 107 (1958).
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fine the use of the injunction to "a clear case of union failure to comply
with obligations under the Railway Labor Act, and the record affords no

warrant for finding that in the instant case."40 The court went on to hold
that the union's refusal to recommend company proposals could not be

equated with bad faith bargaining, concluding with a familiar theme
in labor relations: "We should not suppose it to be bad faith for an

employer's representatives to report a proposal as the best obtainable
without taking a strike but still as something they did not recommend;
we see no reason for a different rule as to a union's."41
The current status of what is concededly a major dispute, therefore,

is that such a dispute may not be enjoined by a federal court if the union
has bargained in good faith and has observed and exhausted the man

datory requirements of the Railway Labor Act before resorting to a work

stoppage.
Ill

Major or Minor Disputes

Placing aside for the moment the interesting question of the status of

disputes which defy classification as either major or minor, there remain
close questions of whether a particular dispute is major or minor. Since
the Supreme Court's Chicago River case, the distinction can often be
crucial in determining whether injunctive relief may be granted.
At this point, the oft-quoted statement of the Supreme Court distin

guishing between the two types of disputes should be recalled:
The first [major disputes] relates to disputes over the formation of collec

tive agreements or efforts to secure them. They arise where there is no such
agreement or where it is sought to change the terms of one, and therefore the
issue is not whether an existing agreement controls the controversy. They
look to the acquisition of rights for the future, not to assertion of rights
claimed to have vested in the past.
The second class [minor disputes], however, contemplates the existence of a

collective agreement already concluded or, at any rate, a situation in which no

effort is made to bring about a formal change in terms or to create a new one.

The dispute relates either to the meaning or proper application of a particular
provision with reference to a specific situation or to an omitted case. In the
latter event the claim is founded upon some incident of the employment relation,
or asserted one, independent of those covered by the collective agreement . . . .42

40 292 F.2d at 67.
� Id. at 70.
42 Elgin, J. & E. Ry. v. Burley, 32S U.S. 711, 723 (1945), affirmance upheld on rehearing,

327 U.S. 661 (1946).
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1. Factors Controlling the Court's Determination

Disputes involving problems arising out of automation present some

very close cases, where the issues involved in a dispute have aspects of
both a present and specific grievance under an existing contract, and also
a proposal for future contracts.

The Supreme Court in Railroad Telegraphers v. Chicago & N.W.
R.R.43 was faced squarely with a problem of this kind. The carrier in
stituted proceedings before public utility commissions in four States
to eliminate certain railroad stations which were positioned about
seven to ten miles apart on its rail system. The reason for the change
was that the carrier's closely competitive situation and its increasing
inefficiency made such stations uneconomical to run. Two weeks after
the State proceedings began, the union gave the carrier a section 6

notice, stating that it wished to amend the current contract by
adding the following provision: " 'No position in existence on De
cember 3, 1957, will be abolished or discontinued except by agree
ment between the carrier and the organization.' "44 The carrier im

mediately took the position that the union's request was not within
the scope of section 6. The union invoked the services of the National
Mediation Board which ended its efforts on June 15, 1958, when both
sides refused to arbitrate. Thereafter the union threatened to strike and
the carrier sought injunctive relief. After losing in the district court,
the carrier convinced the Seventh Circuit of its argument that the union

proposal was "an unlawful demand," "an attempt by the Union to ar

rogate to itself the prerogatives that have been traditionally and right
fully management's . . . ."45 The court held that the demand was outside
the scope of section 6's "rates of pay, rules, or working conditions."

The broad "management prerogative" theory as well as the rhetoric
of the Seventh Circuit made the Supreme Court's reversal of its judg
ment a foregone conclusion. Toward the end of the Court's opinion,
however, it faced the question of whether the dispute was major or

minor. It held:

But it is impossible to classify as a minor dispute this dispute relating to a major
change, affecting jobs, in an existing collective bargaining agreement, rather than
to mere infractions or interpretations of the provisions of that agreement.
Particularly since the collective bargaining agreement which the union sought

43 362 U.S. 330 (1960).
4* Id. at 332.
45 264 F.2d 2S4, 2S8 (7th Cir. 1959).
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to change was a result of mediation under the Railway Labor Act, this is the

type of major dispute that is not governed by the Adjustment Board.46

It thus appears that the Supreme Court's determination of whether
a dispute is major or minor is influenced by the union's invocation of
a section 6 notice, as well as the impact of the carrier's proposal upon
the employees involved. There is little doubt that if the union had struck
in anticipation of the carrier's decreasing the number of railroad stations
under the existing contract without filing a section 6 notice, the dispute
would have been deemed minor and subject to the compulsory arbitra
tion of the Adjustment Board. When it is considered that the union's
action in filing a section 6 notice followed the carrier's announcement
of reduction of force by two weeks, and was directed specifically at it,
the weakness inherent in the Court's reasoning is better appreciated.
Characterizing the company's proposal as a "major change" does

not convert the carrier's rejection of the union proposal into a major
dispute.47 The latter phrase has a technical meaning under the Railway
Labor Act and does not merely describe the number of employees in
volved or the impact of an issue on the employees. There are many
grievances which come before the Adjustment Board where the impact
on whole classes of employees is far more extensive than the carrier's

proposal in Chicago & Northwest.*8
Finally, the fact that the Mediation Board entered the dispute would

appear to have no controlling relevance in the determination of whether
a particular dispute arising under that contract is major or minor. Sec
tion 5 of the Railway Labor Act does not restrict the Mediation Board's
efforts to major disputes, but permits Board intervention in other than

major disputes which are not referable to the Adjustment Board, or in
any "labor emergency."

46 362 U.S. at 341. (Emphasis added.)
47 The use of the word "major" to describe a dispute's impact was recently criticized

in Hilbert v. Pennsylvania R.R., 290 F.2d 881 (7th Cir. 1961), petition for cert, filed, 30

U.S.L. Week 3067 (U.S. Aug. 25, 1961) (No. 353). The court, in referring to the above

quoted characterization of the dispute in the Chicago & Northwest case, stated : "It would
seem this use of the word 'major' is confusing as surely a major dispute does not depend
on the number of people involved." Id. at 885.

48 The loose use of the terms "major" and "minor" was nowhere better illustrated than
in Northwest Airlines, Inc. v. International Ass'n of Machinists, 185 F. Supp. 129 (D. Minn.
1960) . The carrier sought to enjoin the flight engineers from striking, the issue being whether
the engineers should qualify for a commercial pilot's certificate. The court concluded its
brief opinion in the following manner: "A major, not a minor change is contemplated. Dis
agreement concerning the new relationship is a major, not a minor dispute, and in this
situation, the Federal Court is without authority to issue an injunction." Id. at 130.
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The case demonstrates a few practical lessons. Rather than attempt
to convince a court of the broad and ultimately fallacious argument that
proposals such as the union made in the Chicago & Northwest case are

not related to rates of pay, rules or working conditions, and do not con

stitute a "labor dispute" within the meaning of the Norris-LaGuardia
Act, the carrier should immediately take the position that the union's
displeasure with its conduct is a minor dispute and refer it forthwith to
the Adjustment Board.
In distinction to Chicago & Northwest, however, there have been

many lower federal court cases which, in somewhat different factual
contexts, have held that a union may not change what is basically a

minor dispute into a major one by tactical maneuvers. In Norfolk & P.
Belt Line R.R. v. Railroad Trainmen,'19 the carrier announced a change
by which it was to establish a new reporting point for some of its train
crews. The union protested to the carrier, the latter taking the position
that it was entitled to make such a change under the existing contract.
As the date drew near when the carrier's proposed change was to go into

effect, the union requested the services of the Mediation Board which
then entered the case on the statutory basis that a "labor emergency"
had arisen pursuant to section 5, First, of the act. During mediation the
union offered certain proposals which were declined by the carrier. Upon
failure of the mediative process, the union announced a strike and the
carrier sought injunctive relief.
The court rejected the union's argument that the entrance of the Me

diation Board into the dispute and the union's proposals made to the
carrier in the course of mediation changed what was concededly a minor

dispute into a major one. The court held:

If by a tardy change in its legal position, a party could convert a "minor

dispute" processed through the procedures applicable only to those disputes,
into a "major dispute" fully processed, the mandatory provisions of the Act in
aid of settlement of "major disputes" would be circumvented and the public
denied those safeguards against interruption of service, the establishment of
which was the major purpose of the Act.50

A recent case showing an interesting variation on this theme is Rut
land Ry. v. Brotherhood of Locomotive Eng'rs.51 The carrier served a

section 6 notice on the union in November 1959 in which it requested,
inter alia, contractual provisions which would confirm its alleged man-

49 248 F.2d 34 (4th Cir. 1957), cert, denied, 355 U.S. 914 (1958).
50 Id. at 45-46.
51 188 F. Supp. 721 (D. Vt. 1960).
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agerial prerogative, claimed to be implicit in the existing agreement, to
expand or contract train crews and crew terminals in a manner deemed
more efficient by the carrier. The existing contract between the carrier
and the union was silent on the point. The parties negotiated throughout
1959 and 1960 on the carrier's proposal. For all that appears, the serv

ices of the National Mediation Board were neither invoked nor prof
fered.
On August 30, 1960, the union opened negotiations with the carrier,

looking toward higher rates of pay, better rules and working conditions.
The carrier stated that its financial situation was such that it could afford
no increases. On September 8, the carrier contracted its schedules and
runs in such a way as to reduce the number of employees required for
the jobs. Six days later the union informed the carrier that it would
strike on September 16, 1960, because of the alleged breach of contract

by the carrier. On September 26, the carrier sought injunctive relief in
the district court, and on September 29, it referred the matter of the
schedule changes to the National Railroad Adjustment Board.
The court upheld its injunctive power, terming the dispute a minor

one. Resolving the problem created by the carrier's filing a section 6
notice on the same subject matter over which the alleged grievance arose,
the court stated:

The facts that the carrier gave a Section 6 notice to its operating Brother
hoods on November 2, 19S9, regarding a proposed new agreement to confirm
its alleged unilateral authority under the existing agreements to abolish, establish,
and move crew terminals, and that conferences on this proposed new agreement
had not been terminated on September 8, 1960, do not extinguish the underlying
minor dispute or preclude submission of it to the Adjustment Board. . . . Nor
should these facts be deemed to stay the underlying minor dispute until major
dispute procedures are exhausted.52

Turning next to the union's contention that the section 6 notice con

clusively made the dispute a major one under the Chicago & Northwest
case, the court, with admirable dexterity, declared:

That case [Chicago & Northwest] establishes that where a carrier or

union chooses to make a major dispute out of a minor one under the Railway
Labor Act, the other party cannot simultaneously treat the dispute as minor.

52 Id. at 727. This reasoning was recently followed in Hilbert v. Pennsylvania R.R., 290
F.2d 880 (7th Cir. 1961), petition for cert, filed, 30 U.S.L. Week 3067 (U.S. Aug. 2S, 1961)
(No. 353), where the carrier had filed a section 6 notice in which it proposed general re
visions of the contract similar to proposals made by substantially all other Class I carriers
and now the subject of a presidential commission investigation. Such a proposal, the court

held, could not extinguish the underlying dispute.
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In this litigation, the same party that elected to treat an aspect of a minor

dispute as major has decided to pursue the entire minor dispute in its true

character. The Telegraphers case should be confined narrowly to its facts.53

Where the carrier's section 6 notice, however, does not provide for
contract changes that are mere confirmations of preexisting manage
ment prerogatives, as was true in Rutland Railway, but seeks to change
provisions in the existing contract, the Ninth Circuit, in Butte, A. & Pac.

Ry. v. Brotherhood of Locomotive Firemen54 has held that the dispute
is major and cannot be enjoined if the union has complied with the man

datory requirements of the Railway Labor Act. There the carrier pro
posed by a section 6 notice that the loading of ore in a new yard be
done by main line crews instead of the yard crews required under the

existing contract. Alternatively, the carrier requested that the yard
crews consist of three instead of the contracted five men. The union
declined the carrier's proposal and the issue went through an unsuccess

ful mediation. Just prior to the collapse of mediation, the carrier attempted
unilaterally to withdraw its section 6 notice and thus terminate the
mediation. The carrier thereafter announced that it would put into
effect the changes it had proposed in its notice. On March 11, 1958,
the union notified the carrier that it would strike on March 14. On
March 13, the carrier referred the matter to the Adjustment Board and
sued for injunctive relief in the district court.

On appeal the carrier conceded that until it withdrew its sec

tion 6 notice the dispute was a major one, but contended that there
after it became minor. The court held that the carrier could not

convert a major dispute into a minor one by the mere device of with

drawing its section 6 notice. The notice was in fact a proposed change
in the existing contract, and the carrier's subsequent effectuation of those

changes demonstrated that it had not withdrawn its proposal. The
carrier's unilateral attempt to stop the processes of mediation under
section 5 of the Railway Labor Act was held to be ineffective.
This holding of the Ninth Circuit, which would permit strikes against

the carrier at a time when the carrier's referral of the dispute was pend
ing before the Adjustment Board, seems to be in conflict with the spirit
of a contemporaneous decision of the Second Circuit.
In Baltimore & O.R.R. v. United R.R. Workers,55 the carrier an-

53 Ibid.
54 268 F.2d 54 (9th Cir.), cert, denied, 361 U.S. 864 (1959).
55 271 F.2d 87 (2d Cir. 1959), vacated mem., 364 U.S. 278 (1960). For a discussion of

the grounds for vacating the judgment, see p. 75 infra.
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nounced its intention to abolish the position of oiler on its diesel powered
tugs. The carrier stated that it had authority to do so under the existing
contract, whereas the union claimed a violation of the agreement. The
union threatened to strike and the carrier referred the dispute to the

Adjustment Board. After submission to the Board, and after putting
the change into effect, the carrier applied for an injunction. The union
cross-claimed for injunctive relief to require the carrier to restore the
status quo ante the dispute, pending its resolution before the Adjustment
Board. The Second Circuit used a theory of primary jurisdiction as

a basis for the authority to issue an injunction.
Primary jurisdiction to determine whether a dispute is minor or major resides

in the agencies established by the Railway Labor Act. . . .

The Adjustment Board may decide (1) that the dispute is minor and that
the Railroads' interpretation of the collective bargaining agreements is correct;
or (2) that the dispute is minor but the Railroads' interpretation of the agree
ments is incorrect; or (3) that the dispute is major and the Adjustment Board
has no jurisdiction.56

Using this legal theory, the court permitted the injunction against the
strike to continue but reversed the lower court's injunction against
carrier's changing the status quo to implement the proposed changes.
If applied strictly, this theory would uphold injunctive powers of federal
courts against strikes whenever the carrier has submitted the dispute to
an Adjustment Board, regardless of the true nature of the issue.
A final case in this series of analogous factual patterns is In the Mat

ter of Hudson & M.R.R.57 The carrier put forward two proposals in its
section 6 notice: (1) a proposal to merge the jobs of flagman and ticket
collector which would reduce the work force by twenty-one men; and
(2) a proposal to institute a new mechanical device called a "multiple door
control" by which one trainman could open and close the doors of the
entire train, thus eliminating seventeen trainmen. Although the first
proposal could not be effected under the existing contract, the carrier
maintained that the latter change could be executed thereunder.
The union rejected both proposals and mediation was unsuccessful.

The carrier then withdrew the proposal that would cause a change in
the basic agreement but pursued the one it maintained could be put
into effect under the existing contract. On March 20, 1959, the carrier
inaugurated new work schedules relative to the "multiple door control"

56 Id. at 91.
57 172 F. Supp. 329 (S.D.N.Y.), aff'd per curiam sub nom. Stichman v. General Grievance

Comm., 267 F.2d 941 (2d Cir. 1959), cert, denied, 363 U.S. 843 (1960).
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device, and when the union protested, referred the matter on March 27
to the Adjustment Board. Four days later the Adjustment Board accepted
the controversy and directed the union to answer by April 30, 1959. The

union, meanwhile, had informed the carrier on March 26 that it would
strike on April 4, 1959. The carrier obtained a temporary restraining
order and the court thereafter granted a preliminary injunction.
The court ruled that the carrier had effectively dropped its request to

amend the basic agreement. It further held:
It [the carrier] contends that in taking the action which it recently did to

promulgate the new work schedules it was taking action which is authorized
by the present agreement. The Brotherhood disputes the authority of the Carrier
to take this action under the present agreement. Whether the Carrier is correct
in its interpretation of the agreement is not before the Court. There is a dispute
between the parties relating to an interpretation of the agreement and this is the
only dispute which was submitted to the Railroad Adjustment Board.58

This opinion, it is submitted, represents the common sense approach
to the problem in this area. In deciding whether it has injunctive power,
the federal court itself must often determine whether the dispute is major
or minor. It would pervert the injunctive processes of these courts if

they were to grant an injunction in every case where the carrier had
referred the dispute to the Adjustment Board and was awaiting its
opinion as to whether it had jurisdiction over such a dispute. However,
federal injunctive powers should not be stultified simply because the
union has filed a section 6 notice and the Mediation Board has
intervened.
There is, in short, a substantial area in which the question of whether

the dispute is major or minor is relatively clear, where the court, in order
to vindicate the processes of the Railway Labor Act, should not with
hold decision, pending resolution of the jurisdictional question by the
administrative agencies which enforce the act. The question of whether
the dispute is major or minor requires more legal than technical or ad
ministrative expertise. It would be a Pyrrhic victory, indeed, for a union
under a strike injunction for a year, pending the Adjustment Board's
determination of its jurisdiction, to be told that the Board had ruled
that the dispute was major and not subject to its procedures. Conversely,
a carrier suffers an irreparable defeat when its request for an injunction
is turned down because the union has filed a section 6 notice and the
Mediation Board has intervened if, under judicial scrutiny, the dispute
is a minor one.

58 Id. at 332.
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2. Need for Carrier To Submit Dispute to Adjustment Board
Prior to Obtaining Injunctive Relief

The Supreme Court has held that a carrier may not obtain injunctive
relief under Chicago River if it has not referred the matter to the Nation
al Railroad Adjustment Board. In Manion v. Kansas City Terminal

Ry.,5s a State court granted a carrier injunctive relief against a strike

by a union over a minor dispute. Between the collapse of negotiations
and the carrier's filing its complaint in the court, six months passed with
out the carrier referring the dispute to the Adjustment Board. The

Supreme Court vacated the State court injunction, but expressly stated
that the court could reinstate its judgment if the dispute were submitted

by either party to the Adjustment Board within a reasonable time.

Thereafter, the Fifth Circuit, in Louisville & N.R.R. v. Brown,60 was

faced with the question of the lawfulness of a strike before the steps
in the contractual grievance machinery were exhausted. The contract
between the carrier and the union required that certain preliminary
steps be taken before the dispute could be referred by either party to

the Adjustment Board. Before exhausting the contractual procedures,
the union called a work stoppage over a minor dispute. At the time
of the strike, therefore, the Adjustment Board lacked jurisdiction to

entertain the dispute, and consequently, the carrier did not refer the
matter to the Board.

The court held that the union's conduct was enjoinable.61 To the
union contention that, without referral of the dispute and its pendency
before the Adjustment Board, no injunctive relief was authorized under
the Manion case, the court said:

Obviously the statutory right of either party to refer the dispute to the board
would be as effectively frustrated by self-help by one of the parties in the pre-
submission stage of the negotiations as it would by strike action after a

submission of the issues to the board as in the Chicago River case. The harmful
effects would be even more pronounced, for if a strike were permitted before or

during negotiations of the grievance which are required by the Act, there need
be no waiting period at all. It is not believed that the Supreme Court would
make illegal a strike commenced after grievance procedure had been completed
and appealed to the board in accordance with the statutory provisions, in order

59 353 U.S. 927 (1957).
60 252 F.2d 149 (5th Cir.), cert, denied, 356 U.S. 949 (1958).
61 The case before the court was a suit by the carrier for damages resulting from the

union's strike, which it alleged was illegal. In upholding the carrier's possible cause of action,
however, the court found it necessary to rule on the question of whether the strike could
have been enjoined.
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to preserve the jurisdiction of the board, but would hold that a strike would be

legal if it occurred before the first step had been taken, or, as here, before the
first step had been completed. A strike at either stage would effectively nullify
the provisions of the Act that guarantee to either party an assurance of a board

hearing.62

The court went on to say that its holding was not in conflict with the
Manion case because there either party could have submitted the dispute
to the Adjustment Board, although they had not done so in a 6-month

period, whereas in Brown neither party could have referred the dispute
to the Adjustment Board.
The same situation with the same result occurred in Pennsylvania R.R.

v. Local 2013, United R.R. Workers.63 The union protested the carrier's
decision to abolish a carman's job on a particular shift. Before the last

step of the contractual grievance machinery had been exhausted by the

union, it informed the carrier of a "24-hour meeting" it had called to

discuss the situation. The carrier treated this as the equivalent of a

strike threat and obtained an injunction against the union's conduct.
The case is also interesting because of the union's contention that its

simultaneous bargaining with the carrier over the status of the carman in
future contracts made the dispute a major one. For all that appears from
the opinion, the union had not filed a section 6 notice. On this aspect of
the case the court held:

It may be well to point out that a minor dispute remains a minor dispute
regardless of contemporary negotiations for changes in the agreement. . . . Nego
tiation for future changes in car inspector's duties which are currently going
on have no relevance to the issue discussed with management ... as a result
of which defendants called the 24-hour all day meeting.64

It would appear, therefore, that in those situations where the dispute
may be referred by either party to the Adjustment Board, the court may
not issue injunctive relief against a work stoppage until either party has
made a formal referral of the dispute to the Board. It does not appear
necessary, however, to have referred the dispute to the Board prior to a

carrier's filing its complaint for injunctive relief. In both Rutland Ry. v.
Brotherhood of Locomotive Eng'rs65 and Brotherhood of Locomotive
Eng'rs v. Missouri-Kansas-Texas R.R.,66 for instance, the carriers filed

62 252 F.2d at 153.
�s 178 F. Supp. 53 (E.D. Pa. 1959).
64 Id. at 60.
<ss 188 F. Supp. 721 (D. Vt. 1960).
66 363 U.S. 528 (1960).
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their complaints for injunctive relief prior to referring the disputes to the

appropriate division of the Adjustment Board. The Supreme Court in the

latter case found nothing reprehensible in the practice and noted that the

carrier amended its complaint to show its submission of the dispute to

the Board prior to the issuance of the injunction.

IV

Disputes Neither Major nor Minor

One of the many reasons why the Railway Labor Act is regarded as an

anachronism in labor relations law is that its classification of disputes
into major and minor is no longer all-inclusive. Into which of these two

genre of disputes, for example, would the recent flight engineers strike
over the National Mediation Board's decision on class or craft have
fallen?67 What is the status of "stranger picketing," sympathy strikes,
secondary boycotts and refusals to cross picket lines? These are the

cases, in short, where the carrier being struck or picketed is not the

party with whom the union has its primary dispute. The Railway
Labor Act does not by name or description refer to this increasingly
substantial area of union conduct�an area which, ironically, has come

under closer legislative scrutiny and regulation by Congress in all
industries outside the coverage of the Railway Labor Act.68 In view
of this statutory gap, the courts have had understandable difficulties
in finding the appropriate legal standards by which to measure such
conduct.
The only federal court of appeals case found which holds that a par

ticular dispute is neither major nor minor under the Railway Labor Act is
Brotherhood of R.R. Trainmen v. New York Cent. R.R.69 The dispute
arose when the carrier notified the union of its intention to close down
one of its yards. The Mediation Board proffered its services to the
extent that it determined that the union did not request an agreement
to keep the yard open, and that there was no provision of the existing
contract requiring such yard to be operated. It further added that if
the closing resulted in the future arbitrary allocation of the yard's em

ployees, a dispute would then be in existence which could be referred to
the Adjustment Board. The Mediation Board then withdrew from the
case for lack of jurisdiction, and the union, fearing the future impact

fi? N.Y. Times, Feb. 19, 1961, � 1, p. 1, col. 1.
68 See, e.g., Labor Management Relations Act �� 8(b)(4), (e), as amended, 73 Stat. 542

(1959), 29 U.S.C. �� 158(b)(4), (e) (Supp. II, 1959-1960).
69 246 F.2d 114 (6th Cir.), cert, denied, 355 U.S. 877 (1957).
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of such closing on the yard's employees, threatened to strike. The
carrier sought and obtained injunctive relief.
The court held that the dispute was not major because it involved no

union proposal for future contracts, and that it was not minor because
there had not as yet been any allegation of an arbitrary allocation of

employees. The court then reasoned that if it was neither a major nor
a minor dispute, it was not a labor dispute under the Railway Labor Act.
Bolstered by this conclusion, the court proceeded to assert that it was not

a "labor dispute" under the Norris-LaGuardia Act.70

Having thus found these two federal laws inapplicable to the dispute,
the court was faced with the problem of finding a jurisdictional basis for
the trial court's issuance of an injunction.71 The court found that certain

provisions of the Interstate Commerce Act, requiring a carrier to provide
necessary, proper, adequate and sufficient facilities to the public, was a

sufficient jurisdictional basis upon which an injunction might issue.
The case is rather unique, and its legal theory, if correct, could be

applied to nearly all instances of union conduct which fall outside of
the major-minor classification of disputes. There are, however, several

problems inherent in the court's ruling. In the first place, the dispute
appears to have been a minor dispute. Simply because the axe had not

yet fallen on the displaced yard employees does not mean that the carrier
or the union could not have submitted the dispute to the Adjustment
Board for its determination of the proper allocation of employees.
Even assuming, however, that the dispute was neither major nor

minor, there is a third possibility expressly provided for in the Railway
Labor Act. Section 5, First, which details the functions of the Mediation

Board, provides in pertinent part:
The parties, or either party, to a dispute between an employee or group of

employees and a carrier may invoke the services of the Mediation Board in any
of the following cases:

(a) A dispute concerning changes in rates of pay, rules, or working condi
tions not adjusted by the parties in conference [major disputes].
(b) Any other dispute not referable to the National Railroad Adjustment Board

70 Id. at 118. Section 13(c) of the Norris-LaGuardia Act defines a "labor dispute" in the

following broad terms:

[A]ny controversy concerning terms or conditions of employment, or concerning the
association or representation of persons in negotiating, fixing, maintaining, changing,
or seeking to arrange terms or conditions of employment, regardless of whether or not
the disputants stand in the proximate relation of employer and employee.

47 Stat. 73 (1932), 29 U.S.C. � 113(c) (1958).
71 There was no diversity of citizenship. 246 F.2d at 122 (dissenting opinion).
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and not adjusted in conference between the parties or where conferences are

refused.72

There exists, therefore, a good argument that any dispute which is neither
major nor minor is to be treated in the same manner as major disputes.
In any event, the above quoted italicized provision demonstrates that
simply because a dispute is not major or minor does not mean that it
cannot be a labor dispute under the Railway Labor Act. The act expressly
provides machinery for processing disputes neither major nor minor, al
though, as explained below, the adequacy of that machinery is ques
tionable.

Finally, the court's assertion that the employees' protest over the
closing of the yard did not constitute a "labor dispute" under the Norris-
LaGuardia Act is most suspect, considering the broad definition of
"labor dispute" in that statute and its uniformly inclusive interpretations.
If, as suggested above, the proper statutory interpretation is to treat

disputes which are neither major nor minor as major disputes under
section 5, First (b), a definite loophole exists in the law. For such dis
putes no section 6 notice is required with its 30-day "cooling off" provi
sion and its requirement of conferences. For all that appears, a union in
such circumstances may strike without notice, announcing at the same
time that it was refusing to confer.73 Section 5, First (b), provides that
the services of the Mediation Board may be invoked or proffered in
disputes which are neither major nor minor when the parties are unable
to adjust the dispute or conferences are refused. Only at the end of an
unsuccessful mediation would the union be under a restraint not to
strike for thirty days following a refusal by either side to arbitrate.
Freeing this class of work stoppages from such restraints would

not seem to be consistent with the more restrictive treatment under the
Railway Labor Act of the traditional classes of work stoppages encom
passed by the terms "major" and "minor dispute." Attempts at this late
date to reconstruct congressional intent in 1926, when the Railway LaborAct was passed, and in 1934, when it was amended, are even more than
usually fruitless when it is considered that the types of union conduct

72 48 Stat. 1195 (1934), 45 U.S.C. � 155 (1958). (Emphasis added.)73 It could, however, be argued with considerable force that such conduct would be in
violation of the "good faith bargaining" requirement of section 2, First, of the act which
provides that the parties "exert every reasonable effort to make and maintain agreements
. . � and to settle all disputes ... in order to avoid any interruption to commerce or tothe operation of any carrier growing out of any dispute between the carrier and the employees thereof." 44 Stat. 577 (1926), 45 U.S.C. � 152, First (1958)
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involved in this "no man's land"�certain types of strikes over automation,
strikes over unfavorable government regulation, and strikes and picketing
directed against an employer other than the one with whom the em

ployees are aggrieved�are relatively new issues and tactics in labor

disputes.
In the airline industry there have been two instances in the past two

years of strikes against airlines involving no real dispute between the
union and the carrier. In 1960 pilots of the Air Line Pilots Association

(ALPA) struck Eastern Air Lines and Pan American Airlines because
of a ruling by the Federal Aviation Agency that an FAA inspector should
occupy a certain seat in the cockpit closer to the pilot than the pilots cared
for him to occupy.74 In 1961 engineer members of the Flight Engineers
International Association (FEIA) struck several large air carriers with
whom they had no grievance because of their displeasure with a ruling
by the National Mediation Board that the flight engineers did not con

stitute a separate class or craft on United Air Lines.75 These disputes are

not only neither major nor minor disputes under the Railway Labor Act,
they are disputes which cannot really be solved by mediation under the
above quoted "catch-all" provision of section 5, First (b), of the act.
One party to the controversy�the Government�is not present at the

mediation, and one party to the mediation�the carrier�is only an

adversely affected neutral in the controversy. The carrier has no power
to negotiate or to compromise the rulings of the Federal Aviation Agency
or the National Mediation Board. It is interesting to note, however, that
the necessary fiction that the strike involved a dispute between the flight
engineers and the several airlines was preserved in the executive order
setting up the special presidential commission which was to investigate
the FEIA dispute.76
When the broadness of the Norris-LaGuardia Act's definition of

"labor dispute" is considered along with the ambiguous status of such

disputes under the Railway Labor Act, a carrier's difficulties in obtaining
injunctive relief under such circumstances can be readily understood.
The problem did not have to be faced squarely in the flight engineers'
strike of 1961 because of the back-to-work agreement.77 By its terms all
law suits against the engineers were to be dropped by the carriers,78

74 Washington Post, June 19, 1960, � A, p. 17, col. 2.
75 N.Y. Times, Feb. 19, 1961, � 1, p. 1, col. 1.
76 Exec. Order No. 10921, 26 Fed. Reg. 1553, as amended, Exec. Order No. 10922, 26

Fed. Reg. 1655 (1961).
77 N.Y. Times, Feb. 24, 1961, p. 1, col. 8.
78 It was reported that five temporary restraining orders were obtained by five different
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except Western Air Lines which did not join the back-to-work agreement.
The Western Air Lines situation produced a pair of rather novel cases

in this comparatively new area concerning the status under the Railway
Labor Act of a three-cornered dispute involving a union, a carrier and
the federal government. In Western Air Lines, Inc. v. Flight Eng'rs,79
the FEIA had a contract with the carrier dated April 11, 1958, which
provided certain qualifications for the hiring of flight engineers. While
the contract did not require a flight engineer's certificate in all circum

stances, the policy of the carrier was to require such a certificate at the

point of hire. On January 4, 1961, the union proposed changes in the

contract, none of which dealt with the qualifications section. On Febru

ary 17, against a background of similar walkouts in the industry, the
flight engineers failed to show up for work. These walkouts stemmed
from the National Mediation Board's "class or craft" determination on

United Air Lines, which effectively doomed the FEIA as the bargaining
representative of United's flight engineers. The following day Western

requested each flight engineer to return to work. When this request
went unheeded the carrier discharged the flight engineers and replaced
them. On February 23, 1961, Western Air Lines was added as a subject
of the presidential commission appointed to investigate the flight en

gineer problem in the industry.80
After it replaced its striking employees, Western dropped its policy of

refusing to hire engineers without a flight engineer's certificate and stated
only that such certificate should be procured within twelve months. It
added, however, a provision requiring that the newly hired engineers
possess a pilot's license. On March 28, 1961, the carrier proposed a revi
sion in the qualifications section of the old contract to conform with its
new policy, and on April 7, submitted to the System Board of Adjustment
the question of whether its hiring policy subsequent to February 17, 1961,
was in accordance with the contract.

In court the carrier sought to enjoin picketing and related activities

carriers from five different federal district courts in the flight engineers' strike. Wall Street
Journal, Feb. 21, 1961, p. 5, col. 2; id., Feb. 20, 1961, p. 2, col. 2. It is only upon the issuance
of a preliminary injunction, however, that the legal issues can be crystallized into findings of
fact and conclusions of law, and this point was never reached because of the back-to-work
settlement.

79 194 F. Supp. 908 (S.D. Cal. 1961).
80 Exec. Order No. 10922, 26 Fed. Reg. 16SS, amending Exec. Order No. 10921, 26 Fed.

Reg. 1SS3 (1961).
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by the discharged flight engineers. After stating the facts the court

declared:
Thus there is a "minor dispute" between the parties concerning the interpreta

tion of the existing contract. There is a major dispute in the negotiation of
the new contract between the flight engineers and Western Air Lines, and now

a third "major dispute" concerning representation by the Second Officers As

sociation, is either existing or incipient.81

The court then proceeded to hold that the dispute, insofar as it was

minor, was enjoinable since it had not been processed through the Adjust
ment Board. Upon the narrow ground that only a temporary� not a

permanent� injunction was involved, the court held that it had juris
diction to enjoin the dispute, insofar as it was major. The union relied
on that provision of the Norris-LaGuardia Act which states that the
party seeking the injunction in a labor dispute must have exhausted all
reasonable efforts to settle the dispute before obtaining injunctive relief.
It contended that the request of the Secretary of Labor to the carrier that
it reemploy all the discharged flight engineers was a reasonable effort
to settle the dispute not used by the carrier. The court held that the
Secretary's suggestion was not mandatory and formed no part of the

Railway Labor Act with which the carrier was forced to comply before

being entitled to equitable relief.
While the case is factually complex, there appears to be no reason to

consider the dispute as either major or minor. When the walkout com
menced on February 17, there were no proposals, counterproposals or

disputes over the qualifications section of the contract; there was thus
no dispute over the acquisition of rights for the future. Nor at that
time was there any dispute over the change in company policy regarding
qualifications for flight engineers, since such policy was instituted after
the walkout and was applied to strike replacements. It is true that to the
extent that the flight engineers complained about the company's change
in policy, the dispute later took on aspects of a major or minor dispute.
It appears, however, that these aspects were collateral and the result of
the initial walkout in protest against the decision of the National Medi
ation Board. As such, it defies any major-minor classification. In reality
it is not even a dispute between the union and the carrier. Until Congress
fashions legislation to deal with this new breed of dispute, it can be ex

pected that the courts will continue to construe the old classifications to

cover situations for which they were not designed.82
81 194 F. Supp. at 910.
82 In a companion case, Flight Eng'rs v. Western Air Lines, Inc., 2 Lab. Rel. Rep. (48
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"Stranger picketing" and picketing by persons who do not have a pri
mary dispute with the employer they are picketing hold an equally
ambiguous status under the Railway Labor Act. American Airlines, Inc.
v. Air Line Pilots Ass'n83 was a case in which an unusual species
of secondary picketing was found enjoinable. The employees or former

employees of Southern Airways, who had been on strike against Southern
for some time, devised a scheme by which all members of ALPA on vari
ous carriers would tell their employers that they would refuse to fly
planes into or out of certain airports in the South designated by ALPA
as "picketed airports." These were airports used by Southern Airways.
The carriers whose pilots threatened such action, and with whom the pilots
had no dispute, sought injunctive relief. The district court held:

That defendants' threatened course of conduct is not a major or minor dispute
within the meaning of the Railway Labor Act . . . but is a nonprivileged threat
to interfere with or induce breaches of the lawful performance of its pilot
members' contracts of employment with plaintiffs, and similarly to interfere
with plaintiffs' existing and potential contracts for the transportation of goods
and passengers.84
The court found that the ALPA tactics were not a labor dispute pro

tected by section 4 of the Norris-LaGuardia Act. It specifically held
that such conduct was not the giving of publicity to the existence of a

labor dispute protected by section 4(e),85 but involved fraud, which, by
the terms of that subsection, lifted the protections afforded the union.
Finally, the court based its jurisdiction on section 104 of the Federal

Aviation Act of 1958, which gives the United States citizen "a public
right of freedom of transit through the navigable airspace of the United
States."86 It also used section 1701 of the Criminal Code,87 which makes
it a crime to knowingly and willfully obstruct or retard the passage of
mail.
The approach of the courts in this "no man's land" seems to be:

(1) To determine whether the dispute is major, minor or neither;
if neither, no provisions of the Railway Labor Act are applicable;
L.R.R.M.) 2487 (S.D. Cal. 1961), the same court ruled that it had no jurisdiction to compel
the carrier to discharge the replacements it had hired for the striking engineers. It ruled
that the union's complaint�that the new hiring policy was a violation of the existing
contract�was a minor dispute over which the Adjustment Board, in whose hands the ques
tion had been placed, should first exercise its jurisdiction.

83 187 F. Supp. 643 (N.D. 111. 1960).
84 Id. at 645.
85 47 Stat. 71 (1932), 29 U.S.C. � 104(e) (1958).
86 72 Stat. 740, 49 U.S.C. � 1304 (1958).
87 18 U.S.C. � 1701 (1958).
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(2) To determine then whether the dispute is a "labor dispute" with
in the meaning of the Norris-LaGuardia Act;
(3) If not, to determine some basis of federal jurisdiction (usually

a general provision of a transportation act) ;
(4) On the basis of the jurisdiction invoked, to determine whether

the work stoppage should be enjoined.
In another questionable area of labor disputes� the sympathy strike

or the refusal to cross picket lines�Northwest Airlines, Inc. v. Trans
port Workers Union88 has ruled that such conduct involves a major dis
pute. The flight engineers, represented by the International Association
of Machinists (IAM), engaged in a major dispute with the carrier over

contract proposals. The defendants, the navigators, represented by the
Transport Workers Union (TWU), refused to cross the picket lines set

up by the IAM, although they had no dispute themselves with the car

rier. The carrier's agreement with the TWU was silent on the question of
whether union members could respect picket lines of other unions. The
carrier did not refer the matter to the Adjustment Board, believing, with
some justification, that there was no dispute between it and the TWU.
Without elaborating on the point, the court evidently believed that the

dispute had to be either major or minor� there was no third choice.
In a somewhat startling conclusion, the court held:

The difficulty here comes in attempting to segregate the Navigators' refusal
to cross the picket line from the pre-existing "major" dispute in the industry.
Even if it is assumed that this refusal does create a grievance concerning the

interpretation of their contract, the grievance is on the part of the employer
and should be submitted to the Systems Board of Adjustment. This has not

been done. Further, any grievance thus engendered is clearly an outgrowth or

reaction to the existing "major" dispute. It cannot, in my opinion, be isolated
from it.89

If the court had merely held the carrier precluded from injunctive
relief because of its failure to submit its separate dispute with the TWU
to the Adjustment Board, the case would not be unique. In ruling, how
ever, that conduct related to another union's major dispute immunizes
such conduct from an injunction, new vistas of union activity were

opened which, but for the major dispute existing between the carrier
and another union, would be clearly illegal and enjoinable.
If, as the court held, such a dispute is a major one and the National

Mediation Board, pursuant to section 5 of the act, mediates the dispute,
88 190 F. Supp. 49S (W.D. Wash. 1961).
89 Id. at 498.
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the logic of the court's opinion would require mediation of the flight
engineers' dispute between the carrier and the navigators�a result

clearly not within the contemplation of either the court or Congress.
It is submitted that the proper resolution of this case would have been

for the court either (1) to hold that the dispute between the TWU and
the carrier, to the extent that there was a dispute, was minor; or (2) to

hold that the dispute was neither major nor minor and follow the legal
reasoning used in the American Airlines case. With respect to the first

alternative, the question to be resolved by the Adjustment Board would
be whether the TWU had the right under the existing contract to honor

picket lines of other unions, there being no provision in the existing
contract covering such a situation. If the court had so found, it should
then have dismissed the carrier's complaint without prejudice to its re-

institution after the carrier had referred the matter to the Adjustment
Board. Of the three possibilities open to the court� major, minor, or
neither�it would appear that the court, in holding the dispute to be

major, chose the only one which was clearly untenable.

V

Restoring the Status Quo Ante the Dispute

The unions have developed, with notable success, a parry to the car

rier's injunctive thrust against work stoppages over minor disputes.
Where the carriers ask for such relief, the unions request the court to
condition any such injunction granted on the carrier's maintaining or

restoring the status quo ante the dispute. Such a move, where successful,
prevents the carrier from effecting a change it claims a right to effect
under the existing contract until the Adjustment Board rules. The price
of such a condition may be worth more to the carrier than the prevention
of a work stoppage.
In Brotherhood of Locomotive Eng'rs v. Missouri-Kansas-Texas R.R.,90

the Supreme Court approved a district court's imposition of con

ditions requiring the carrier to restore the status quo ante the minor
dispute during its pendency before the Adjustment Board. There the
carrier decided under the existing contract that the change from steam
to diesel locomotive did not justify the five 5-man "way freight crews"
along a certain route, and that the size of the crews should be reduced
from five to three men. After the carrier put these changes into effect,
the union protested and called a strike. The carrier sought an injunction
and subsequently submitted the dispute to the Adjustment Board.

9� 363 U.S. S28 (I960).
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The district court granted the carrier's request for an injunction, but
attached a condition that the carrier should restore the status quo ante

the dispute, i.e., restore the five crews of five instead of three men,
pending the outcome of the Adjustment Board proceedings. The Fifth
Circuit upheld the injunction against the union, but modified the judg
ment by striking the conditions imposed by the district court. It
reasoned that the imposition of such conditions was a preliminary
adjudication on the merits of the controversy pending before the Adjust
ment Board, and to that extent encroached on the jurisdiction of that
Board.91
The Supreme Court, on general principles of equity, upheld the trial

court's conditioning its injunction on the carrier's restoring the status

quo ante the dispute. The Court held that in order to justify such a

curtailment of traditional equitable powers, a prohibition on such powers
would have to be found expressly or by clear implication in the Railway
Labor Act. Such a prohibition was not found. A condition of this kind,
the Court found, did not constitute a preliminary ruling on the merits
and was within the court's discretion for the following reason:

The dispute out of which the judicial controversy arose does not merely concern

rates of pay or job assignments, but rather involves the discharge of employees
from positions long held and the dislocation of others from their homes. From
the point of view of these employees, the critical point in the dispute may be
when the change is made, for, by the time of the frequently long-delayed Board

decision, it might well be impossible to make them whole in any realistic sense.

If this be so, the action of the district judge, rather than defeating the Board's

jurisdiction, would operate to preserve that jurisdiction by preventing injury
so irreparable that a decision of the Board in the unions' favor would be but an

empty victory.92

There was some question as to whether the district court had granted
a union request for an injunction against the carrier's putting the dis

puted changes into effect, or whether it merely conditioned the injunction
against the union. The Supreme Court construed the district court's
order as conditioning the injunction, not as granting independent in
junctive relief to the union, and expressly reserved the question of

whether the union by independent suit could enjoin the carrier to restore

the status quo ante the dispute while it was pending before the Adjust
ment Board.93
The case demonstrates that a carrier is dealing with a double-edged
9i 266 F.2d 335, 341 (5th Cir. 1959).
92 363 U.S. at 534.
93 Id. at 531 n.3.
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sword by attempting to enjoin a threatened strike if, as its price, it must
refrain from carrying out changes it believes are in the interest of

economy and efficiency during the ofttimes prolonged proceedings of the

Adjustment Board.
In cases not involving discharges resulting from automation, the

carrier may argue that the Supreme Court's approval of the condition

ing of injunctive relief in Missouri-Kansas-Texas was based on its con

cern for employees put out of work through no fault of their own

during the Board proceedings. The carrier, however, must now con

vince the district judge of the unsafe or uneconomic nature of the

operation prior to the change and its total effect on the carrier's

operation while awaiting the Adjustment Board's decision, as well as

the carrier's probability of success before the Board. In short, the trial
court must now assume a familiar role in balancing the equities.
Thereafter, the Supreme Court remanded United R.R. Workers v.

Baltimore & O.R.R. "for reconsideration in light of" its Missouri-Kan
sas-Texas case.94 That was the case, it will be recalled, in which the
carrier abolished the job of oiler on its diesel powered tugs. The Second
Circuit upheld the issuance of an injunction against the union's threat
ened work stoppage, but reversed the district court's injunction running
against the carrier to restore the status quo ante the dispute, pending
the outcome of the Board proceeding.
The court relied on the Fifth Circuit's decision in Missouri-Kansas-

Texas which was reversed by the Supreme Court. There is little doubt,
however, that the Baltimore & Ohio case is factually similar to the sit
uation on which the Supreme Court reserved judgment in Missouri-Kan
sas-Texas.

We did not decide in Chicago River, and we do not decide here, whether a

federal court can, during the pendency of a dispute before the Board, enjoin
a carrier from effectuating the changes which gave rise to and constitute the
subject matter of the dispute, independently of any suit by the railroad for
equitable relief.95

The recent case of Hilbcrt v. Pennsylvania R.R.&e should provide a

guide for the courts in resolving this problem. There the union sought
equitable relief in an independent action to compel the carrier to restore

94 364 U.S. 278 (1960), vacating 271 F.2d 87 (2d Cir. 1959).
95 363 U.S. at 531 n.3.
96 290 F.2d 881 (7th Cir. 1961), petition for cert, filed, 30 U.S.L. Week 3067 (U.S. Aug.

25, 1961) (No. 353).
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the status quo ante the dispute. The court found that the dispute was

minor, involving an interpretation of existing contractual provisions.
The court referred to the above quoted footnote reservation in the Mis
souri-Kansas-Texas case and resolved the legal question presented
against the granting of independent equitable relief to a union in a

minor dispute.
Nothing in the Norris-LaGuardia Act prevents a federal court from granting an

injunction to require the employer to maintain the status quo. However, there
is nothing in the Railway Labor Act that imposes such an obligation on the
railroad in the case of a minor dispute. The status quo provisions of the Act
are found only in the sections dealing with major disputes.97

This ruling appears to be correct, for section 6 of the Railway Labor
Act expressly limits the right of carriers to put into effect changes con

templated in a major dispute by requiring (1) a 30-day notice of such

change; (2) a ban on such changes until the Mediation Board has com

pleted its mediatory efforts under section 5; and (3) a 30-day "cooling
off" period at the end of mediation if either party refuses arbitration.
This duty upon the carrier is enforceable by injunctive relief requested
by the union.98 In contrast with this enforceable and quite specific con

gressional regulation and limitation on changes made by carriers in major
disputes is the total lack of such congressional prohibitions on the time
in which the carrier may put into effect changes which form the subject
matter of a minor dispute. Had Congress intended such a limitation,
the clear implication is that some kind of parallel provision would have
been legislated for minor disputes as it was for major ones. Thus, there
would be no statutory processes of the Railway Labor Act to be vindi
cated by the court's injunctive powers.

Except for the district court in Baltimore & Ohio," lower federal
courts, which have considered the issue of whether they have jurisdic
tion to grant equitable relief in an independent suit brought by the union
to require the carrier to restore the status quo ante the dispute, have

97 Id. at 884. It is also interesting to note that neither party in this case referred the

dispute to the Adjustment Board. On this aspect of the case the court ruled that where

disputes could have been submitted to the Board because they were minor disputes, the

court should not exercise its injunctive powers, citing Manion v. Kansas City Terminal Ry.,
353 U.S. 927 (1957), discussed at pp. 63-64 supra.

98 Railway Employees' Co-op Ass'n v. Atlanta, B. & C.R.R., 22 F. Supp. 510 (D. Ga.

1938).
99 176 F. Supp. 53 (S.D.N.Y.), rev'd, 271 F.2d 87 (2d Cir. 1959), vacated mem., 364

U.S. 278 (1960).
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ruled that they lacked jurisdiction to grant such relief, although their

reasoning for such refusal has not been elaborated.100

Conclusion

The subsequent history of the Chicago River case has proved its sever

est critics in error�those who feared a return to the wholesale and
indiscriminate use of the labor injunction in disputes under the Railway
Labor Act. The courts have been restrained in their application of that
case both by the terms of the act and by traditional equitable principles.
When it is considered that the granting of an injunction in such

disputes has, as its ultimate legal justification, the vindication of the

processes of the Railway Labor Act against unilateral acts by parties in

derogation of its mandates, the holding that strikes over major disputes
may be enjoined if the union has violated a mandatory requirement of
the act appears sound.
Because the issue of whether an injunction could be obtained in Chi

cago River hinged on whether the dispute was major or minor, the reso

lution of that question has been dominant in the succeeding years.
Recently there has been an unfortunate trend in seeking an answer to

this question solely by reference to whether the union filed a section
6 notice in connection with the dispute, or whether the carrier referred
the dispute to the appropriate division of the Adjustment Board.
The filing of a section 6 notice and/or the subsequent intervention of

the National Mediation Board in the dispute are not, however, a conclu
sive determination that the dispute is major or even that the National
Mediation Board has so concluded. Section 5 of the act provides for the
intervention of the Board in other than major disputes. Similarly, the
referral by the carrier of the dispute to the Adjustment Board should not
lead the court to the automatic conclusion that the dispute is minor, or in
aggravated circumstances, even to the conclusion that it must await the
Adjustment Board's jurisdictional determination of whether the dispute
is major or minor. While the doctrine that primary jurisdiction resides in
the National Mediation Board and the National Railroad Adjustment
Board to determine whether a dispute is major or minor is ordinarily
a salutory one, the courts should not permit its use by parties in an

equitable proceeding to mask the true nature of the dispute under the
act.

The fact that there are disputes which are neither major nor minor,
100 Pennsylvania R.R. v. Local 2013, United R.R. Workers, 178 F. Supp. S3 (E.D. Pa.

1959) ; In the Matter of Hudson & M.R.R., 172 F. Supp. 329 (S.D.N.Y. 1959) .
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and whose regulation by the act is at best fleeting, attests to the need
for legislative revision. Until then courts will be forced, as they have
in the past, to grope for a federal jurisdictional basis upon which to

afford equitable relief. In so doing they must circumvent the broad de
nial of such jurisdiction found in the Norris-LaGuardia Act.
The recently approved equitable conditions placed on injunctive

relief granted to carriers pose hard choices for management in deciding,
initially, whether relief against work stoppages is worth the price of

being forced to maintain the condition sought to be changed during often
prolonged Adjustment Board proceedings. Whether the condition sought
to be imposed by the union is to be granted will depend upon where, in
the discretion of the district court, the balance of injury lies�whether
the employees will be more harmed by the carrier's actions or the carrier
by the imposition of restrictive conditions. Such factual issues are broad
and appellate review of their resolution correspondingly narrow.



COURT-MARTIAL JURISDICTION OVER RETIRED
REGULARS: AN UNWARRANTED EXTENSION

OF MILITARY POWER
Richard E. Blair*

Reviewing the constitutional and legislative history of military control
over retired members of the armed services, the author demonstrates that
recent military court decisions upholding jurisdiction to try post retirement
offenses by court-martial are fallaciously founded, and urges, in view of the
enormity of current retired lists, that such jurisdiction be severely limited
lest a major portion of the civilian community be subject to criminal process
without traditional constitutional protections.

On January 7, 1961, President Eisenhower approved and ordered the
sentence executed in the case of United States v. Hooper,1 a case which
marks the first instance in which a retired officer of the military (Rear
Admiral, USN) has been subjected to trial by court-martial since in

ception of the Uniform Code of Military Justice.2 Previously, in 1931,
the Army sentenced a retired officer to dismissal but the sentence was

disapproved by President Hoover.3 Since that time the Army has re

frained, apparently as a matter of policy, from utilizing this extra-

* LCDR, U.S. Navy; B.A., University of Washington; LL.B., Georgetown University;
Former Ass't Director, Military Personnel Division, Office of the Judge Advocate General
of the Navy.
The opinions and conclusions expressed in this article are those of the author and do not

necessarily represent the views of the Department of the Navy, the Office of the Judge
Advocate General or any other governmental department or agency thereof.

1 9 U.S.C.M.A. 637, 26 C.M.R. 417 (19S8). The defendant was tried for alleged viola
tions of articles 125, 133 and 134 of the Uniform Code of Military Justice, 10 U.S.C. �� 925,
933 and 934 (1958). Article 125 defines and prescribes the punishment for sodomy; article

133, the punishment for conduct unbecoming an officer and a gentleman; and article 134,
the punishment for conduct of a nature to bring discredit upon the armed services. The
sentence included dismissal and total forfeiture of his retired pay. After the case had been
concluded by the court-martial and reviewed by a board of review, but before considera
tion by the Court of Military Appeals, Hooper sought a writ of mandamus, prohibitive
injunctive relief and a redetermination of his status by a three-man district court. The dis
trict court dismissed his petition, holding that Hooper had failed to exhaust all military apel
late remedies. Hooper v. Hartman, 163 F. Supp. 437 (S.D. Cal. 1958), aff'd, 274 F.2d 429
(9th Cir. 1959). Hooper's military appellate remedies were exhausted when, in January
1960, the Court of Military Appeals affirmed its earlier decision. United States v. Hooper,
11 U.S.C.M.A. 128, 28 C.M.R. 352 (1960). His administrative remedies were exhausted
when the President approved the sentence and ordered it executed.

2 10 U.S.C. �� 801-940 (1958), as amended, 10 U.S.C. �� 802-936 (Supp. II, 1959-1960)
[hereinafter referred to as the Code].

3 United States v. Kearney, 3 B.R. 63 , 80 (1931).
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ordinary grant of military jurisdiction. The Air Force has never attempted
to court-martial a retired officer.
The statutory basis for the exercise of court-martial jurisdiction over

retired officers is not new. It has been on the books in one form or an

other since 1861 when Congress, specially convened to deal with the

greatest internal crisis in the history of this country, first provided for a

retired list.4 As President Lincoln put it, the Congress had not been
called to direct attention "to any ordinary subject of legislation."5 The
nation rocked with dissolution and rebellion; the privilege of the writ
of habeas corpus had been suspended in many parts of the country;
officers of the Federal Army and Navy were resigning in great numbers;
and of these some were taking up arms against the Federal Government.
The remnant of forces remaining was not large enough nor sufficiently
equipped to wage war on the scale required. In addition, many officers
then on active duty were not physically able to meet the obligations of
their various ranks, and it was mandatory that action be taken to re

move the unfit from the active forces.

Legislation was subsequently passed and signed into law by Presi
dent Lincoln on August 3, 1861, providing for mandatory retirement of
officers physically unable to perform the duties of their rank, and
further, that an officer could, upon application and approval, be retired
after completion of forty years' service.6 Retirement was either "whole"
or "partial"; those "wholly" retired were to receive a single stipulated
sum of money and were, so to speak, paid off, while the group "partially"
retired were to receive continuing monetary payments over the remainder
of their lives, entitled to wear the uniform of their rank, subject to
recall to active duty, and subject to the Rules and Articles of War and
to trial by general court-martial for breach thereof.7 The choice of

language employed in distinguishing between the classes of retirees was,
to borrow Winthrop's description, "an awkward term."8 In both, the
officer was "wholly" retired from active service, and no further military
duties were expected of him unless and until he was returned to active

duty. Physical incapacity, it would appear, was without bearing on

retirement classification unless such incapacity was due to causes not

incidental to the military service.

4 Act of Aug. 3, 1861, ch. 42, �� 22-24, 12 Stat. 290-91.
5 Cong. Globe, 37th Cong., 1st Sess. app. 1 (1861).
6 Ch. 42, �� 22-24, 12 Stat. 290-91.
7 Ch. 42, � 18, 12 Stat. 290.
8 Winthrop, Military Law and Precedents 746 (2d ed. 1920) [hereinafter referred to as

Winthrop] .
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Amenability to trial by court-martial no longer rests on the earlier

classification, but any retired member of a regular component entitled to

receive pay is subject to military trial for any violation of the provisions
of the Uniform Code of Military Justice.9 In the Army and Air Force

the retiree is declared a member of the regular component irrespective
of the reason for retirement, i.e., years of service or physical disability,
and it makes no difference whether he becomes physically unfit for

further military service after retirement so long as he is on the retired

list, entitled to receive pay.10
The "entitlement" to pay is the connecting link which permits a mili

tary tribunal, to the practical exclusion of civil courts, to try a regular
retiree for any offense included within the punitive provisions of the

Code, even though the offense be purely civil in nature. To appreciate
the awesome extent to which the military may exercise jurisdiction, one

need only consider that at the present time the Navy alone has more

than 100,000 people no longer on active duty, rendering no military
services to the Government, who may be deprived by court-martial trial
of the basic constitutional guarantees of indictment by grand jury and
trial by jury. Including the Coast Guard and Marine Corps, it is esti
mated that we now have more than two and one-half million people in
uniform.11 Assuming half of them belong to the regular component and
retire after completion of the required years of active service with en

titlement to retired pay, over one million people will, for the remainder of
their lives, be subject to trial by military tribunal for any offense found
in the Code. Conceivably, an entire community could be amenable to
trial before a military tribunal as well as a civil court for the same of
fense, since conviction in one forum does not bar prosecution for the
same offense in the other.12 Even the possibility that such numbers could
be swept under military jurisdiction would probably have shocked
Colonel Winthrop, since the Army Register of 1895 was quoted by him
as showing the aggregate number active and retired as 29,838.13
Whether or not Congress may provide for trial by court-martial of

retired regulars is essentially a question of power, and the only au-

9 Art. 2(4) of the Code provides: "The following persons are subject to this chapter:
... (4) Retired members of a regular component of the armed forces who are entitled to
pay." 10 U.S.C. � 802(4) (1958).

10 10 U.S.C. �� 3075, 8075 (1958).
11 Navy Times, May 6, 1961, p. 57, col. 1 ; Navy Times, Apr. 29, 1961, p. 7, col. 5.
12 Caldwell v. Parker, 252 U.S. 376 (1920). See generally 15 Am. Jur. Criminal Law

� 72 (1938).
13 Winthrop 87.
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thorization to which it may turn for this purpose is a cryptic clause of
the Constitution which provides that Congress shall have the power: "To
make Rules for the Government and Regulation of the land and naval
Forces."14 This express power is not enlarged by the "necessary and

proper clause," for it extends validity only to those laws necessary and

proper to the exercise of congressional powers specifically granted.15
When, therefore, the necessary and proper clause is read in conjunction
with the grant of power to provide for the government and regulation of
the "land and naval Forces," it does not encompass individuals other than
those who may be fairly said to fall within this definition.
What actually constitutes the "land and naval Forces" has never been

specified, but Winthrop says the term "armies" in the Constitution means

a certain number of officers commissioned or appointed, and of soldiers enlisted,
into the military service as such, bound to obey military orders and to perform
military duty in peace or war, entitled to military pay, and remaining under
military discipline and government till discharged in due form, or otherwise
legally separated from the military state.16

The definition is likewise applicable to the officers and men of the Coast
Guard, Navy and Air Force, and when all are combined, appears to

exhaust the group which Congress has the specific power to regulate and
govern.
The members of Congress appear to have been somewhat mystified by

the scope of this power in years past. In 1863 when a bill17 was being
debated which would have extended court-martial jurisdiction over con

tractors and their agents charged with fraud in their dealings with the

military, it was readily apparent that those gentlemen who debated the
bill considered it beyond the power of Congress to define the extent of
its own power. Senator Howard, the sponsor of the bill, expressly de
clared that he considered the question to be judicial in nature:

I have not undertaken, except in the instances of contractors and their agents,
to define or set forth what it is to be in the military forces of the United States,
or in the militia in the actual employment of the United States in time of war.
That question I hold to be a purely judicial question, which it is not competent
for Congress to assume to solve. [Setting forth the fifth amendment] . . .

Such is the prohibition upon Congress. We cannot, as I think, give a construc

tion to the language of that amendment of the Constitution, because it is in its
nature a judicial question, with which we have nothing to do. A man's liability
to punishment by a court-martial must necessarily depend upon his status, that

14 Art. I, � 8.
15 United States ex rel. Toth v. Quarles, 350 U.S. 11, 21-22 (1955).
is Winthrop 106.
17 S. 467, 37th Cong., 3d Sess. (1863).



1961] Court-Martial Jurisdiction 83

is, whether he is in the military forces of the United States, or whether he is

not; and I do not conceive that Congress has power to solve that question, or
create by legislation any state of facts which shall bring the offender within
the military power of the Government, holding, as I said before, that this

power is a subject of judicial construction.18

In answer to a question regarding the meaning of "land and naval

Forces," Senator Morrill stated:
I do not know what in the contemplation of the Constitution it might have

been, but as a matter of fact I do not suppose it was ever so regarded. Persons
in the service actually enrolled and organized and subjected to military com

mand, are very differently situated from persons who are not subjected to that
service and not subjected to that military authority.19

He also said that the supplier was as necessary to the success of the
army as were the officers and soldiers, and having justified his theory of
inclusion on the basis of need,20 left the final determination of the matter
to the judiciary.21
Senator Davis observed that the terms and phrases employed by the

framers of the Constitution must be read with the import and meaning
which they conveyed at the time that instrument was composed 22 He
stated:

This clause [article I, section 8, clause 14] declares three general classes of
soldiers, land and naval, those in the ordinary service, and militia in the United
States Service . . . [excluding] them . . . from trial by the civil law and courts
in all cases arising in their service respectively.23

He further declared that a case could not arise in these forces unless the
accused be a part of the force. In denying the power of the Congress to
add to them by mere declaration he said:

If Congress were to pass a law declaring a cloud to be a whale, it would
nevertheless be a cloud, and would be so treated by the world beside. This
provision of the Constitution establishes a principle, and neither Congress nor
the Secretary of War can eradicate that principle, or bring within its operation
all nature and art too. They can neither diminish, enlarge, nor change it.24

Thus, to evaluate the status of the retired regular within the context

18 Cong. Globe, 37th Cong., 3d Sess. 952 (1863).
19 Id. at 9S6.
20 Id. at 955.
21 Id. at 958.
22 Id. at 956.
23 Id. at 952. (Emphasis added.)
24 Id. at 957. Military jurisdiction over contractors was declared unconstitutional in

Ex parte Henderson, 11 Fed. Cas. 1067 (No. 6349) (CCD. Ky. 1878).
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of admeasuring the scope of military jurisdiction, it is necessary to

determine what meaning "land and naval Forces" conveyed to the framers
of the Constitution. It has been held seriatim that (1) the words of the
Constitution are to be taken in their natural sense, those who framed and

adopted it being presumed to have meant what they said;25 and that (2)
they should be given the meaning they were intended to bear when
that instrument was framed and adopted;26 and (3) that unless very
strong reasons appear to the contrary, the words of the Constitution
should be given the meaning natural and obvious to those who employed
them.27 At the time the Constitution was framed and adopted there was

no such thing as a retired list, and it is obvious that no such class of

persons was ever contemplated�seventy-two years elapsed before a

retired list was created by statute.28 In a military sense, then, it may
be said that only those who were actually enrolled, enlisted or appointed
in the armed forces were then considered to be within the "land and
naval Forces" as that term was employed in the Constitution. The
militia did not fall within this class and were accordingly to be denied the
protection of the fifth amendment only when engaged in actual service
in time of war or public danger. The Articles of War of 1776 and the
Act of April 10, 1806,29 which was the first complete enactment of the
Articles of War subsequent to adoption of the Constitution, extended the
jurisdiction of military tribunals to persons other than those enlisted or

appointed in the military service. But, it is noted, the whole of those
Articles was designed to cover only military offenses normally arising out
of the status of the individual in relation to the active forces. The theory
upon which such individuals were included was not that they were, in

fact, a part of the land and naval forces, but that since they were pro
tected by the military, they were obliged to obedience to the orders and

regulations of the command to assure the security of the Government

against unauthorized dealing or communication with the enemy.30 Since
the adoption of the Constitution, it does not appear that the federal
courts have sanctioned the military trial of such individuals, except in
the field in time of war. And in the view of Mr. Justice Black, such
trials could be upheld only on the basis of the Government's war powers

25 Gibbons v. Ogden, 6 U.S. (9 Wheat.) 1, 4 (1824).
26 Scott v. Sandford, 60 U.S. (19 How.) 393, 405 (1856).
27 Okanogan Tribe v. United States, 279 U.S. 655 (1929).
28 Act of Aug. 3, 1861, ch. 42, �� 22-24, 12 Stat. 290-91.
29 2 Stat. 359.
3� Winthrop 98. See also Johnson v. Sayre, 158 U.S. 109 (1895).
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and probably would not be sanctioned today except in the face of actual

hostilities.31
To one who recalls the determined efforts on the part of those who

framed and adopted the Constitution to keep the military forces sub

servient to civilian control, it seems well-nigh ludicrous even to enter

tain conjecture that any practice would have been subscribed which re

sulted in the military trial of individuals having no direct connection
with the operation of the active forces. In Reid v. Covert32 the Supreme
Court reviewed both the British and American history of the exercise of

military jurisdiction and expressed approval of Blackstone's view that
" 'the necessity of order and discipline in an army is the only thing which
can give it (the military trial) countenance.' " In Toth v. Quarles33 the
Court stated: "Free countries of the world have tried to restrict military
tribunals to the narrowest jurisdiction deemed absolutely essential to

maintaining discipline among troops in active service." Further in the
same case the Court revealed its policy with respect to congressional
power under article I of the Constitution: "Determining the scope of the
constitutional power of Congress to authorize trial by court-martial

presents another instance calling for limitation to 'the least possible
power adequate to the end proposed.' "3i
The end proposed is, and has always been, the maintenance of disci

pline within the active forces. Discipline, to the military mind, means

obedience to military rules, regulations and orders issued by one in
command. It must be complete. In some instances it requires almost
robot-like performance. This it must necessarily do or no force could
operate with any degree of efficiency under combat conditions. In peace
time discipline is equally essential to maintain the efficiency of the active
forces. Also, history has confirmed the need for strict control over stand
ing armies and navies if society is to be protected from the excesses of

military organizations. Nothing is so dangerous to the peace and safety
of civil society as licentious and undisciplined military force, and the
books are replete with instances of invasions of civil rights by unbridled
military action. Immediately prior to the adoption of the Constitution,
the citizenry in this country had unforgettably experienced the arbitrary

31 Reid v. Covert, 354 U.S. 1, 33 (1957).
32 Id. at 26, quoting 1 Blackstone, Commentaries *413. The British subject retired or

emergency list officers to the Naval Discipline Act only from the time appointed for the
officer to report or attend for any purpose until he is duly released or discharged. Naval
Discipline Act, 1957, 5 & 6 Eliz. 2, c. 53, sec. 111(2).

33 350 U.S. 11, 22 (1955).
34 Id. at 23 (italics in Toih) . (Footnote omitted.)
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use of military power and the substitution of martial law for the com

mon law.35
It does not appear that the Supreme Court has ever passed on the

constitutionality of the exercise of military jurisdiction over retired
regulars. In United States v. Tyler,36 the only case reaching the Court in
which the status of a retired regular was in issue, the Court was con

cerned with whether or not time spent on the retired list could be used
in the computation of longevity pay. That case came up from the Court
of Claims,37 and in holding time on the retired list could be used, Mr.
Justice Miller, walking a judicial tightrope, declared:

It is impossible to hold that men who are by statute declared to be a part
of the army, who may wear its uniform, whose names shall be borne upon its
register, who may be assigned ... to specified duties by detail as other officers
are, who are subject to the rules and articles of war, and may be tried, not

by a jury, as other citizens are, but by a military court-martial, for any breach
of those rules, and who may finally be dismissed . . . from the service in dis
grace, are still not in the military service.38

It is clear that the Court assumed the exercise of court-martial jurisdic
tion would be proper, but by no means can the decision be called a square
holding that such action would be constitutional. The same may be said
for the cases39 relied on by the Court of Military Appeals in affirming
the conviction of Admiral Hooper. In Runkle v. United States40 the ac

cused was arraigned on charges stemming from his conduct on active

duty but was tried by general court-martial while in a retired status.

He challenged the tribunal's jurisdiction over him in his status as a

retired officer. The Court of Claims appears to have assumed the con

stitutionality of the exercise of jurisdiction on the theory that, even

though retired, Runkle was still a part of the land and naval forces.41
The Supreme Court reversed on the grounds that the sentence was never

legally approved by the President, and Runkle, therefore, remained
entitled to his longevity pay; the constitutional question was not de
cided.42 In Franklin v. United States43 the issue presented was whether or

35 1 Wells, The Life of Samuel Adams 227-34 (186S).
36 105 U.S. 244 (1881).
37 16 Ct. CI. 223 (1880).
38 105 U.S. at 246.
3� Runkle v. United States, 122 U.S. 543 (1887), reversing 19 Ct. CI. 396 (1884); Tyler

v. United States, 105 U.S. 244 (1882) ; Closson v. Armes, 7 App. D.C. 460 (1896) ; Franklin
v. United States, 29 Ct. CI. 6 (1893).

4� 19 Ct. CI. 396 (1884).
41 See id. at 414.
42 122 U.S. 543, 561 (1887).
43 29 Ct. CI. 6 (1893).
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not a retired admiral was being "paid for holding an office" on a salaried
basis. The Court of Claims held that he was an officer, being paid in

part for past service and in part for submitting to discipline, and that
his pay was the equivalent of salary.44
The case of Closson v. Armes45 presented a different problem. George

Armes, a retired Army officer, wrote a letter to General Schofield, then
Commanding General of the Army and acting Secretary of War, ac

cusing the General of manufacturing testimony against him and of
various attempts to ruin and disgrace him. Armes demanded an apology
from General Schofield before the General retired. Schofield, deeming
this a grave act of military insubordination and a violation of military
discipline, ordered Armes' arrest and confinement in close arrest at the

Washington Barracks, then under the command of Colonel Henry
Closson. Armes sought release by writ of habeas corpus and the court

ordered him discharged from custody. Upon appeal by the Government,
Armes admitted to being a part of the Army and subject to the Articles
of War, but argued that his arrest was illegal because the Articles did
not provide for arrest of retired officers, and further, that his detention
without supporting charges invalidated both arrest and confinement. In
reversing the decision to release from custody, the court of appeals ap
parently assumed Armes was part of the "land and naval Forces":

This case is not that of a civilian ruthlessly imprisoned by arbitrary military
authority. The appellee is an officer of the army of the United States, entitled
to wear its uniform and to draw pay as such, and by express provision of the
statute law of the United States for the government of the army, made subject
to the rules and articles of war, and to trial by court-martial for any infraction
of those Articles. Rev. Stats. U.S., sec. 12 56. Nor is the force of the statute
broken by the fact that the duties of a retired officer, such as the appellee is,
are of an exceedingly limited character, being restricted substantially to draw
ing his pay, reporting his place of residence to the War Department monthly,
and being assignable to duty at the Soldiers' Home, and, at his own request,
to duty as professor in any college; and that, subject to these restrictions, a

retired officer of the army may enter into any private business into which he
chooses to embark, not inconsistent with his duties to the United States. In the
nature of things, some of the articles of war cannot apply to retired officers .

46

Two cases of more recent vintage have concluded in what are seem

ingly inconsistent results. In United States ex rel. Pasela v. Fenno47 the
44 Id. at 11.
45 7 App. D.C. 460 (1896).
46 Id. at 470-71.
47 167 F.2d 593 (2d Cir.), dismissed upon stipulation of counsel, 335 U.S. 806 (1948).
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Court of Appeals for the Second Circuit upheld the recall of a fleet
reservist to active duty to stand trial by general court-martial on charges
which arose from an act of larceny committed while in an inactive status,
and for which the defendant had already been tried and convicted in a

federal court and given a suspended sentence.48 In discussing the status
of the fleet reservist, the court stated that the Fleet Reserve was so con

stituted as to fall within the phrase "naval Forces" in the fifth amend
ment. To exclude them, it was reasoned, would be to construe the pro
visions of that amendment too narrowly.49 United States ex rel. Boscola
v. Bledsoe50 involved two retired chief petty officers who had been sen

tenced to a term in the Washington State Penitentary for crimes ad
mittedly committed while in an inactive status. Upon their release from
prison, the retirees were recalled to active duty to stand trial by general
court-martial for the same offenses. In granting their release from
custody upon a writ of habeas corpus, the court held that Congress, in
passing the Act of March 3, 1915,51 did not intend to permit the Navy
to order retired regulars to active duty solely for the purpose of court-
martial. The constitutional question of jurisdiction over retired regulars
was argued but not reached in the court's disposition of the case.52
From a reading of the above mentioned decisions it should be ap

parent that neither represents a square holding on the constitutionality
of subjecting a retired regular, entitled to receive pay, to trial by court-

martial, and in the light of recent pronouncements by the Supreme Court,
the practice clearly remains open to serious question. Since the Code
has been enacted, the Court has considerably reduced military juris
diction, denying its exercise over (1) dependent wives accompanying
their husbands overseas,53 (2) civilian employees accompanying and

employed by the armed forces in overseas areas,54 and (3) military per
sonnel discharged for crimes committed while on active duty.55 In each
instance the Court balanced the status of the individual against the

impact of his crime upon the discipline found essential to the active
forces.

48 United States ex rel. Pasela v. Fenno, 76 F. Supp. 203 (D. Conn. 1947).
49 167 F.2d at 595.
50 152 F. Supp. 343 (W.D. Wash. 1956), aff'd per curiam sub nom. Boscola v. United

States, 245 F.2d 955 (9th Cir. 1957).
51 Ch. 83, 38 Stat. 941 (now 10 U.S.C. � 6482 (1958)).
52 152 F. Supp. at 346.
58 Reid v. Covert, 354 U.S. 1 (1956).
54 McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (1960) ; 49 Georgetown LJ.

139.
55 United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955).
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In applying the same test to the case of a retired regular, it may

prove profitable to work with the Hooper decision. Admiral Hooper was
retired on December 1, 1948, after more than twenty years of active
service and was advanced, on the retired list, to the rank of rear admiral
with the retired pay of a captain.56 He thereafter merged with the civilian

community of Coronado, California, wherein he resided, and became
active in civic affairs, performing no further duty for the Navy whatso
ever. Although apparently known throughout his community as a retired

officer, he does not appear to have worn his uniform since retirement ex

cept on the day of his court-martial, when, as his counsel indicated, he
wore it only at the "suggestion" of the District Legal Officer.57 Actual
connection with the military was limited to the receipt of retired pay. By
force of statute he was, upon retirement, removed from command,58
rendered ineligible for promotion while inactive,59 and subject to recall
to active duty in time of peace only with his consent.60 In time of peace,
then, he was further removed from the obligation to perform active

military service than one enjoying a wholly civilian status but subject
to draft for compulsory service in the armed forces. The potential draftee
could be required to perform without his consent; Admiral Hooper could
not, unless it were in a time of war or national emergency declared by
the President. Since the return to active status would necessarily have
to precede the obligation to perform the duties of his rank, it is difficult to
imagine how one could be further removed from the obligation to per
form active service.

Turning back to Winthrop's definition of the term "armies"61 as he
read it in the Constitution, it appears that the status within the force
must be a continuing one, not depending upon a positive act on the part
of either the Government or the individual to cause the obligation to
arise. It assumes the absence of conditions to be fulfilled prior to attach
ment of the obligation to perform. By contrast, the wording of the
statute makes it clear that Admiral Hooper would have had to consent
to recall to active duty before he could be required to perform active
military service.62 This view is not at all altered by those provisions of law

56 9 U.S.C.MA. at 639, 26 C.M.R. at 419.
57 Record, vol. 1, pp. 160-62, United States v. Hooper, 9 U.S.C.M.A. 637, 26 CM R 417

(1958).
58 10 U.S.C � 5955 (1958).
59 10 U.S.C. � 5786(a)(2) (1958).
60 10 U.S.C. � 6481 (1958).
61 Winthrop 106.
�2 10 U.S.C. � 6481 (1958).
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governing the Army63 or the Air Force64 which plainly state that the
President "may order" the retired member to active duty and then "may
assign" him to such duties as may be necessary in the interests of na
tional defense. In the case of the Army and Air Force, the obligation does
not hinge on the consent of the individual, even though he would have to

be returned to active duty before he could be required to perform. It
appears, therefore, that the retired regular member is "separated" from
the active forces in a real sense.

Keeping in mind this degree of separation, it is necessary to examine
the contention that the exercise of military jurisdiction over such persons
is required to maintain discipline within the active forces. Arguments
may be advanced ad infinitum expounding the necessity of retaining
jurisdiction, as did President Wilson in his veto message in 1916 con

cerning a measure which would have caused its termination:

Officers on the retired list of the Army are officers of the Army, members of
the Military Establishment distinguished by their long service, and, as such,
examples of discipline to the officers and men in the active Army. Moreover,
they wear the uniform of the Army, their education and service hold them out
as persons especially qualified in military matters to represent the spirit of the
Military Establishment, and they are subject to active duty in time of national

emergency by the mere order of the Commander in Chief. They are, therefore,
members of the Army, officers of the United States, exemplars of discipline, and
have in their keeping the good name and the good spirit of the entire Military
Establishment before the world. . . . [T]heir subjection to the rules and Articles
of War and to trial by general court-martial have always been regarded as neces

sary, in order that the retired list might not become a source of tendencies
which would weaken the discipline of the active land forces and impair that
control over those forces which the Constitution vests in the President.
The purpose of the Articles of War in times of peace is to bring about a

uniformity in the application of military discipline which will make the entire
organization coherent and effective, and to engender a spirit of cooperation and

proper subordination to authority which will in time of war instantly make the
entire Army a unit in its purpose of self-sacrifice and devotion to duty in the
national defense. These purposes can not be accomplished if the retired officers,
still a part of the Military Establishment, still relied upon to perform im

portant duties, are excluded, upon retirement, from the wholesome and unifying
effect of this subjection to a common discipline. I am persuaded that officers

upon the retired list would themselves regard as an invidious and unpalatable
discrimination which in effect excluded them from full membership in the pro
fession to which they have devoted their lives, and of which by the laws of
their country they are still members . . . ,65

�� 10 U.S.C. � 3504(a) (1958).
64 10 U.S.C. � 8504(a) (1958).
65 53 Cong. Rec. 12844-45 (1916).
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These are indeed stirring words, but though they are undoubtedly
capable of kindling a spark of genuine emotion, they possess little founda
tion in reason and logic. It is difficult to conceive of a way in which the

regulation of an individual's everyday activities in purely civilian pur
suits, months and years removed from the active establishment, would
affect management and discipline within the active forces. The imagina
tion is hard taxed to understand how discipline within the forces could
in any way be improved by trying, in a military forum, a retired member
for an offense of a purely civil nature, committed while in an inactive
status. How discipline was enhanced in the Eleventh Naval District by
the court-martial of Admiral Hooper would be no easier to show than
how it was lessened in the Twelfth Naval District by the conviction in
the federal district court in San Francisco, California, of Admiral Erd-
mann.66 The point of the matter is that the need for obedience to military
authority ceases when the individual to whom it may be directed is not

obliged to the immediate performance of military duty. To extend control
without need sweeps under court-martial jurisdiction individuals who are

not engaged in military pursuits, in effect subjecting the citizenry to the
military to a degree that would have appeared incredible to the framers
of the Constitution.
Of equal importance is the question as to what part of the retiree's

activities are purely military and what part purely civilian. If the retired
member is to be held responsible to military discipline, he should, it
would seem, be answerable to the military authorities for commission
only of purely military offenses. Logic would easier support the proposi
tion that disobedience of an order, insubordination and the like are of
fenses which should rightfully be tried in a military forum. But it is
difficult to imagine how one in a retired status may be guilty of an of
fense which of necessity arises from an active duty relationship, unless

66 United States v. Erdmann, Crim. No. 37488, N.D. Cat, Oct. IS, 1960. In another case

emanating from the Twelfth Naval District, a retired naval officer petitioned for a writ of
habeas corpus alleging that article 2(4) of the Code was unconstitutional. In that case

petitioner had been arrested fifteen months after his retirement for acts committed prior
to retirement. The court, in denying the petition, held that "a retired officer entitled to
receive pay is not so divorced from the military to be considered a mere civilian, but is a

part of the military and has a military status." Chambers v. Russell, 192 F. Supp. 425, 427
(N.D. Cal. 1961). The court did not consider the crucial question of whether or not
trial in a military forum was essential to the maintenance of discipline within the active
forces. In a recent report to the Secretary of the Army by the Committee on the Uniform
Code of Military Justice, Good Order and Discipline in the Army, it was stated that "good
order and discipline in the armed forces are not benefited by continuing jurisdiction over
retired members unless they are on active duty." Ann. Rep. USCMA 175 (1960).
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the mere fact that an individual is on the retired list is to be considered
sufficient to transform every act performed, regardless of its basic

character, into one of a military nature. By virtue of the wide scope of
the punitive articles of the Code, this is in fact the case; hardly an act

known to the criminal law is not a violation of the Code. Neither in
United States v. Kearney67 nor in Hooper were the charges based on

acts taking on a criminal character because of the status of the individual
as a purported member of the military establishment. The Kearney case

involved the basic offense of drunkeness; Hooper's, a charge of sodomy;
and both cases had their genesis in acts allegedly occuring while the
individual was admittedly in an inactive status. To argue that trial for
these offenses should be had in a military forum is (1) to fabricate
an unsound connection between the active and inactive forces, and (2)
to deny the competency of a civil court to deal adequately with such
cases. Neither postulate is valid. And while it is true that the alleged
co-actors in the Hooper trial were members of the naval forces on

active duty, it has never been denied that jurisdiction under the Code
is bottomed on the status of the accused, not upon the status of the
victim.68
At the time article 2(4) of the Code69 was under consideration by the

Eighty-first Congress,70 it was referred to by the opposition as a "gag

�7 3 B.R. 63 (1931).
68 Act of May 5, 1950, ch. 169, � 1, 64 Stat. 109, 114, as amended, 10 U.S.C. �� 802, 817

(1958), as amended, 10 U.S.C. � 802 (Supp. II, 1959-1960).
69 10 U.S.C. � 802(4) (1958).
70 Hearings Before the House Committee on Armed Services, 81st Cong., 1st Sess., 661,

706, 749, 864 (1949). In the Senate hearings on this point, Senator Kefauver opined that

criticism was perhaps a good thing. In this connection it was stated:
Senator Kefauver. "Let us pass on to the retired personnel, Regular components

of the armed forces. It states that the retired personnel who receive pay�that means

a fellow on retirement, he is still subject."
Mr. Larkin. "That is right."
Senator Saltonstall. "General Eisenhower?"
Mr. Larkin. "General Eisenhower, Admiral Nimitz, and so forth."
Mr. Galusha. "That has always been the situation."
Senator Kefauver. "Well, is that good business? Now, it is brought out in the

hearings that if they criticized Congress, if they ran for office and criticized the Presi
dent, technically they might be subject to court martial."
Mr. Larkin. "That is right."
Senator Kefauver. "I think it is a good idea to have these fellows criticize."
Mr. Larkin. "You might cure that, Senator, by just striking out the provision which

makes it an offense to so criticize."
Professor Morgan. "We tried to get that stricken out."
Senator Kefauver. "Who objected to striking it out?"
Professor Morgan. "They all said�we got it confined to officers, you know; that

is, they said it was not seemly for the officers, the men who were officers of the
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rule" which prevented retired officers from exercising the right of free

speech. The provision has never been utilized for this purpose, but

ostensibly to sever individuals from the service on the grounds that

future military usefulness had been destroyed by their commission and

conviction of a crime. However, the net effect, at least in Hooper-type
cases, is to take away the retired benefits of the individual.

Hooper unsuccessfully contested the jurisdiction of the military tri

bunal at every step of the proceedings, and when his case came before
the Court of Military Appeals, that court quoted at length from the
earlier noted cases71 and the veto message of President Wilson and up
held the exercise of jurisdiction on these grounds:

Officers on the retired list are not mere pensioners in any sense of the word.

They form a vital segment of our national defense for their experience and
mature judgment are relied upon heavily in times of emergency. The salaries

they receive are not solely recompense for past services, but a means devised by
Congress to assure their availability and preparedness in future contingencies.
This preparedness depends as much upon their continued responsiveness to

discipline as upon their continued state of physical health. Certainly, one who
is authorized to wear the uniform of his country, to use the title of his grade,
who is looked upon as a model of the military way of life, and who receives a

salary to assure his availability, is part of the land or naval forces.72

With all deference to the court, the facts of the situation do not support
this position. A reading of the debates in connection with the passage of
the first retirement statute, to the effect that the members of Congress

United States, to be going out and calling public officials what they really are in a

great many cases."
Senator Saltonstall. "The other side of it is that these fellows are receiving regular

pay as Army or Navy officers, and are subject to recall to duty.
"Now, as long as they are receiving pay from our government, because of their

military service, I think there is a very strong argument that they should be subject
to this."
Senator Kefauver. "Well, it is pay only in the sense of retirement benefits, is it

not?"
Mr. Larkin. "That is the debatable question. I think there are two schools of

thought: One is that it is a pension in the same fashion that anybody else gets a

pension, and after he has concluded his service."

Mr. Larkin. "Then the other school is that they continue to get their pay on retire
ment based on their conduct, and activity, and their availability while they are in
retirement, and they are carried as official officers on the registers of the Army and
Navy of the United States; they get commissary privileges; they can wear their uni
forms at all times."

Hearings on S. 87 Before a Subcommittee of the Senate Committee on the Armed Services,
81st Cong., 1st Sess. 330 (1949).

71 United States v. Tyler, 105 U.S. 244 (1881) ; United States ex rel. Pasela v. Fenno,
167 F.2d 593, dismissed upon stipulation of counsel, 335 U.S. 806 (1948).

72 9 U.S.C.M.A. at 645, 26 C.M.R. at 425.
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considered the payments to be in the form of a pension to compensate
those retired and no longer able to perform their duties,73 convinces one

that the whole purpose of the law was to rid the services of those who
were unable to serve further. As Senator Wilson put it, these were "old
men, worn out by exposure in the service, who [could not] perform their

duties; men who ought to be honorably retired, and receive the com

pensation provided for in this measure."74 Senator Hale, the most out

spoken critic of the legislation, spoke of the country being "saddled with
those two batches of pensioners" but later condescended "to give them a

liberal pension."15 Senator Wilson further spoke of "pensioning old men"
and a "pension system."16
No indication is given that these gentlemen intended their words to

convey other than their commonly accepted meaning, whence it seems

proper to assume they intended to give the retirees a stated allowance
out of the public treasury as a pension for past services�not a retainer
for services to be rendered. Indeed, the basic purpose of the law would
demand this conclusion. Moreover, the statement appears in the debates
that some officers were then in insane asylums and that their removal
from the active list was mandatory to make room for the appointment
of officers physically capable of performing active duty.77 Those in

capable of performing were to be removed from office. While a provision
was inserted which allowed the President to recall those retired to active

duty, the facts surrounding the passage of the measure fail to suggest
that actual recall was ever expected.
The question then arises as to why any provision was ever made for

the trial of retirees by court-martial. The history of the measure pro
vides no answer in express terms, but if one stops to consider the cir
cumstances prevailing at the time, a number of possibilities suggest them
selves. As noted, the 1861 legislation was created at a time of crisis, and
it cannot always be expected that under such circumstances fine distinc
tions between constitutional and unconstitutional aspects of legislation
will be accorded the deliberation and critical analysis normally given
such measures. Since many of the officers of the Army and Navy had

resigned and taken up arms against the Government, the inference seems

reasonable that Congress intended, so far as possible, to prevent those

retiring from rendering service to the Confederacy, or in the alternative,
73 Cong. Globe, 37th Cong., 1st Sess. 16-170 (1861).
74 Id. at 159.
75 Id. at 160, 162. (Emphasis added.)
76 Id. at 162. (Emphasis added.)
77 Id. at 17.
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to provide a means of dealing with the offenders swiftly and summarily.
Another possibility, and the most logical, is that the military played an

important part in the drafting of those sections of the law creating the

retired list, with the result that the section providing for courts-martial
was a military product. Senator Wilson stated that "this bill [including
those sections creating the retired list] . . . has been examined most care

fully in the Adjutant General's office, in the Secretary of War's office,
and finally was examined and revised by General Scott."18 Additional

support for the same view is found in the fact that as late as February 21,
1861, before the outbreak of hostilities, the Thirty-sixth Congress en

acted a law which authorized the President to place on the retired list

any medical officer of the Navy who was then, or might thereafter become,
incapable of further service at sea because of physical or mental in

firmity.79 This measure appeared in the form of a rider to a naval ap-
proporiation act for the year ending June 30, 1862,80 and passed without
comment upon the representation by Senator Thomson that certain medi
cal officers were in a state of mental derangement and otherwise physically
incapacitated for active service.81 No mention was made of retaining
court-martial jurisdiction over those retired, and the same may be said
for the statute establishing a retiring board in 1855 for the purpose
of removing those incapable of performing the duties of their various
ranks from the active service and placing them on a retired list.82

So far as providing a "vital segment" of our national defense is con

cerned, it is submitted that the reserve forces, not the retired personnel,
provide the basic pool of manpower to which we turn in times of crisis.
This was undeniably the case in the Korean conflict and would most

certainly be true if a similar situation presents itself in the future.
Precious few retirees, but many reserves, were returned to active service
from 1950 to 19 5 3.83 Parenthetically, the defendant in the Hooper case

was not returned to active duty.
If the salary paid, assuming for the sake of argument that it is salary,

is to assure preparedness for future service, it might reasonably be asked
what the retiree does after retirement in order to keep himself in that

78 Id. at 159. (Emphasis added.)
79 Act of Feb. 21, 1861, ch. 49, � 3, 12 Stat. 150.
80 Act of Feb. 21, 1861, 12 Stat. 147. See generally Cong. Globe, 36th Cong., 2d Sess 843

(1861).
81 Cong. Globe, 36th Cong., 2d Sess. 843 (1861).
82 Act of Feb. 28, 1855, 10 Stat. 616.
83 Staff of Special Subcomm. on Civilian Components, House Comm. on Armed Services

82d Cong., 1st Sess., Recall and Release of Reservists 1 (1951).
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state. So far as this writer is able to determine, he is required to do

nothing in the way of training, nor does his retired pay increase in
amount unless he serves further on active duty, in which case the addi
tional service would be used in computing retired pay when he returned
to the retired list. This would be true only in case the retiree had not

already acquired thirty years' service for purposes of computation of
retired pay. The reserve, however, becomes eligible to receive periodic
increases in basic pay based upon his number of years of service until

retired, whether on active duty or not.84 The pay of the retired regular
is fixed at the moment of his retirement.

The statute permits military jurisdiction to be exercised over retired
reserves only if actually undergoing hospitalization under the judisdic-
tion of an armed force;85 it follows that if the defendant Hooper had
been a member of the retired reserve rather than the regular compo
nent, he would have been immune from court-martial. Assuming
arguendo the retiree is looked upon as "a model of the military way of

life," the retired reserve is equally as representative of that status as

the retired regular; to say the citizenry will distinguish between the
two in matters of conduct is to attribute to the public a sense of dis
crimination unwarranted in either fact or logic.
Furthermore, the Court of Military Appeals makes much of the fact

that the retiree receives a salary which, it is claimed, is partly paid to

assure his availability.86 This contention, it is submitted, not only over

looks the facts outlined above which undermine its validity, but also
seems to suggest that a part of the retired pay is for past services and
a part to assure future availability, without indicating the basis for the
distinction. The court's failure in this respect is important because the
statute does not recognize any difference between those retired for

physical disability and those retired for years of service, so far as

amenability to court-martial jurisdiction is concerned; yet the court's

opinion implies that those retired, regardless of the reason therefor,
are nevertheless being paid to assure their availability for future service.
It is inconceivable that anyone would contend that a quadriplegic, for

example, who has been determined to be physically unfit for military-
service and who has been permanently retired on that basis, is being
paid to assure his future availability. Indeed, the individual must first
be found physically unfit to perform the duties required of his rank or

8* 10 U.S.C. � 1333(4) (1958).
85 10 U.S.C. � 802(5) (1958).
86 United States v. Hooper, 9 U.S.C.M.A. 637, 643, 26 C.M.R. 417, 422-23 (1958).
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rate before he can be placed on the disability retired list.87 If, moreover,
the language of the opinion is followed to its logical conclusion, the im

plication is that the retiree for years of service who later, while in a retired

status, becomes physically unfit for additional active service, stands in

jeopardy of losing at least a part of his retired pay. The inference, of
course, is invalid since the retiree's pay would remain the same regard
less of his state of physical health.88 In fact, a retiree is not required,
unless originally retired for physical disability on a temporary basis,
to present himself subsequently for examination to determine his physi
cal fitness for duty.89
Another observation must be made with respect to the purpose for

which the retired member is actually being paid. The Chief of Naval

Personnel, in a pamphlet entitled Navy Guide for Retired and Fleet
Reserve Personnel, had this to say about benefits, including retired pay,
outlined therein: "Therefore, the material benefits outlined in this pam
phlet are not gifts. They are rights that you have earned."90 This lan

guage seems to suggest that the Chief of Naval Personnel does not

consider retirement payments to be a retainer for future services.
One further point in the Hooper opinion deserves consideration. The

court held that the regular retired member's amenability to court-martial

jurisdiction was the same regardless of duty status.91 As earlier men

tioned, the scope of the punitive articles of the Code greatly elevate the
significance of this point. Suppose, then, a retired officer is an attorney
and after leaving the service becomes a federal judge. While holding a

federal judgeship he would be temporarily disabled from drawing his

military retired pay but would nevertheless be entitled to it,92 with the
result that he would be under the jurisdiction of, and could be court-
martialed by, the Commandant of the Naval District wherein he resided.
Also, suppose that he became governor of a State or a member of the
State judiciary and made a political speech criticizing the President,
Congress, or the Secretary of one of the departments. The Commandant
of the District could have him court-martialed for violation of article
88 of the Code.93 The framers of the Constitution and its amendments

87 10 U.S.C. � 1201 (Supp. II, 1959-1960).
88 10 U.S.C. �� 1401-04 (1958), as amended, 10 U.S.C. � 1402 (Supp. II, 1959-1960).
89 10 U.S.C. � 1201 (Supp. II, 1959-1960).
90 Forward to U.S. Navy Dep't, Navy Guide For Retired and Fleet Reserve Personnel

(Navpers 15891) (1956). (Emphasis added.)
91 9 U.S.C.M.A. at 645, 26 C.M.R. at 425.
92 47 Stat. 406 (1932), as amended, 5 U.S.C. � 59(a) (1958).
93 10 U.S.C. � 888 (1958).
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would have been shocked beyond words at the mere thought of a military
officer possessing such powers over an official or judge of a State, much
less a member of the federal judiciary. It could, of course, be argued
that it is preposterous even to suggest that action would ever be taken

against such officials by a military officer, and that the number likely
to be affected is relatively small. Suffice it to say in response that the
danger is in the possession of this extraordinary power, and the last
despot to grace this earth has yet to be born. It would serve us well to
remember that the slightest erosion of the principles upon which the
Constitution is based provides the framework for the destruction of the
entire instrument, and that "illegitimate and unconstitutional practices
get their first footing ... by silent approaches and slight deviations
from legal modes of procedure."94
The suggestion has been made that the retired officer holds the same

office on the retired list as he does on active duty, ipso facto remaining
in the armed services and within the scope of the definition of "land
and naval Forces." This theory has been advanced both by the Attorney
General95 and by some courts,96 but upon examination it appears more

mythical than real. The argument that an individual, once appointed
to officer status, forever occupies an office regardless of whether he
performs any duties or not, certainly fails to accord with the definition
of the term "office." In United States v. Hartwell the Supreme Court
stated: "An office is a public station, or employment, conferred by the
appointment of government. The term embraces the ideas of tenure,
duration, emolument, and duties."97 The same view was expressed in
United States v. Germaine98 A retired officer not on active duty is

94 Boyd v. United States, 116 U.S. 616, 63S (1885) ; Sweezy v. New Hampshire, 354 U.S.

234, 264 (1957).
95 29 Ops. Att'y Gen. 397, 409 (1912). At a later date the Attorney General stated:

[I]f he has retired from [military work] . . . and his pursuits are civil, then he is
from civil life. . . . Unless brought back into military service he is as much in civil
life as any other person. ... [I]t would be contrary to the ordinary understanding of
words to say they [retired officers] are in military life rather than in civil life.

36 Ops. Att'y Gen. 388, 399 (1930).
96 Franklin v. United States, 29 Ct. CI. 6 (1893) ; Tyler v. United States, 16 Ct. CI.

223 (1880), aff'd, 105 U.S. 244 (1882) ; State v. De Gress, S3 Tex. 387 (1880). Contra, Geddes
v. United States, 38 Ct. CI. 428 (1903). The court in De Gress seems to assume such a

result must follow from holdings of other courts that retired officers remain in the service.
97 73 U.S. 385, 393 (1867). The court further stated that defendant's duties were con

tinuing and permanent rather than occasional or temporary. For other cases following this

trend see, State v. Rose, 74 Kan. 262, 267, 86 Pac. 296, 298 (1906); Gracey v. City of

St. Louis, 213 Mo. 384, 394, 111 S.W. 1159, 1163 (1908).
98 99 U.S. 508, 510-12 (1878).
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relieved of the normal duties performed when he is placed on the re

tired list. He is not required to perform any duties, being required only
to report his place of residence so that he may be paid. His assignment,
except under certain well-defined circumstances, is forbidden by law.
His rank, if it does anything, merely determines what title he shall use
and where he shall be placed on the retired list, what his retirement pay
may be and what rank he may have when, if ever, returned to the active
list. It is inconceivable that he could be considered to hold public office.
In Wood v. United States the Court of Claims cited with approval

Hartwell and Germaine and further observed that "it does not follow
that rank and office are therefore always identical, and in point of fact
they are not so."99
The Attorney General has expressed disapproval of the holdings in

People v. Duane100 and Reed v. Schon101 on the grounds that in both

cases, the true status of retired officers was denied.102 It is submitted,
however, that these opinions more appropriately described the true
status of the retired officer than does the Attorney General. The Duane
case involved an officer who had held the position of chief of engineers,
United States Army. On leaving the service, he was transferred to the
retired list with the rank of brigadier general. Thereafter, the Mayor
of New York City appointed him commissioner of the aqueduct, and
the case arose as a contest of his right to fill the office of commissioner
while "holding a federal office as an Army officer." In rejecting the con

tention that Duane in fact held a federal office, the court said:
It is difficult to conceive of the existence in this country of a military office
without the power of command, the right of promotion or the obligation to

perform some duty. The statute evidently contemplated the vacation of the
office by retiring army officers, and in terms produces such vacancy as com

pletely as in cases of death or resignation. . . . The president and senate pro
ceeded to fill the vacancy thus created by the appointment of another person
to the office of chief of engineers, who has since performed the duties and
filled it, thus actually displacing the defendant. ... It is claimed, however,
that he still continued to hold the office of brigadier-general. In order to adopt
this proposition, we would be obliged to hold that the defendant, prior to his
retirement, filled two offices, that of chief of engineers and that of brigadier-
general, and that he has vacated the former and retained the latter. . . . The
right to the rank, uniform and pay of a brigadier general, specially retained
to the defendant on retirement by the statute, is no test of the question
whether he in fact holds a federal office. ... He is liable to be assigned to duty
99 IS Ct. CI. 151, 159 (1879).
100 121 N.Y. 367, 24 N.E. 845 (1890).
101 2 Cal. App. 55, 83 Pac. 77 (Dist. Ct. App. 1905).
102 29 Ops. Att'y Gen. 400-01 (1912).
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at the Soldiers' Home, if selected for that purpose, by the commissioners of that
institution, and this selection is approved by the secretary of war. Such ap
pointment and approval might, and probably would, confer upon the appointee
the character of a federal officer, but until that is done, it cannot be said that
this liability is any proper test of the question . . . .103

The court conceded that the holding in United States v. Tyler,Wi to the
effect that an officer on the retired list was in the military service for

purposes of longevity pay, might be valid for that purpose, but it re

fused to hold that his status made him the incumbent of a federal
office.105
In Schon, a retired Army officer was elected to the office of Mayor

of San Diego, California, and the suit was brought to set aside his elec
tion on the ground that he was barred from holding elective office be
cause he was, while in a retired status, holding a "lucrative office"
within the prohibition of the State constitution.106 In upholding the
defendant's right to take office, the court said:

The defendant, prior to his retirement was first lieutenant of the Twentieth
United States Infantry, and there can be no doubt that by his retirement the
office he had previously held was vacated. The question, then, is whether there
is another office corresponding to his position as a retired officer; and this
question we think must be answered in the negative. For, though the word
"office" may be used in varying senses, the term in any proper sense implies,
as indicated by its etymology, a duty or duties to be performed. Other elements,
such as the public nature of the duty and its permanence, may be necessary
to constitute a public office; but this element�that is, duty or service to be

performed�is an essential part of the definition. . . . The term "office" may,
indeed, like other terms, be used in a sense other than the proper one, but the

presumption is, unless the contrary appears, that the proper sense was intended,
and here we see no reason to suppose that it was not.
It also seems clear to us that, under the provisions of the statute cited, the

position of the defendant is a mere sinecure, without any duties attached to it;
and hence that it cannot properly be called an office. It is true that a retired

103 121 N.Y. at 373-75, 24 N.E. at 847.
i�4 16 Ct. CI. 6 (1880), aff'd, 105 U.S. 244 (1882).
i�5 121 N.Y. at 373-76, 24 N.E. at 847-48. It is submitted, however, that the crux of the

question in the Tyler case does not turn on the point of whether or not the claimant was

in fact in the military service, but rather upon the wording of the statute which required
his retired pay to be determined by the pay for the rank then held on the retired list.

Rev. Stat. � 1274 (1875), repealed, 70A Stat. 641 (1956) did not preclude an officer on

the retired list from having his pay computed precisely as that of an officer of his rank
on the active list. Rev. Stat. � 1262 (1875), repealed, 47 Stat. 1428 (1933) made no distinc
tion between those retired and those active so far as longevity pay was concerned. Both

these statutes would have required the same result without any reliance by the court upon

the "in service" fiction.
106 Cal. Const, art. 4, � 20.
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officer may be detailed to perform the duties of the several offices or employments
specified in the statutory provisions that have been cited ... but these are

mere offices or employments to which he may be appointed; and until this

happens no service can be required of him. Nor can the mere fact that he is

subject to the remote contingency of being thus employed be regarded as such
a duty as is contemplated in the definition. All this is apparently implied in the

expression "retired officer," ... or "ci-devant officer," and implies that he is

no longer an officer in the proper sense of the term�just as when we speak of

a brevet captain, we mean one who�unless specially assigned command by the
President�is not a captain, but merely has the title.107

Important to note is the fact that when the first retirement statute was

being considered it was intended that the "office" should be vacated upon
retirement.108 At one point in the debates on the measure, Senator Hale

flatly stated his opposition to "keeping men in office" who could render
no further useful service.109 This would certainly indicate that those

gentlemen who debated the bill understood that the office then held
would be vacated upon transfer to the retired list.
In addition to the reasons heretofore set forth in opposition to the

theory that a retired officer occupies an office in the employ of the Gov

ernment, there are other grounds equally persuasive. The regular
strength of the armed forces and the number of officers, according to

rank, is set by statute.110 It is to these numbers that appointments to

commissioned status are made, and no provision is made for appointments
of officers to the retired list. If, then, the retired officer remains in the
same office after retirement, it would be mandatory that a new office be
created for each new appointee. This of course is not the case. Ap
pointments to the active list are made as vacancies are created by death,
resignation or retirement. Until the office is vacated or a new one

created, no office exists to be filled, and it should be too obvious for
mention that, until it exists, there can be no officer. Viewed realistically,
the title of the retiree appears to be an honorary one and more indicative
of the measure of his benefits and privileges than his incumbency of a
federal office.

One would be hard put to argue that an enlisted man on the retired
list occupied a federal office, and the only ground upon which he could
possibly be held amenable to court-martial jurisdiction would be that
he remains a part of the "land and naval Forces." This theory, it is

107 2 Cal. App. at S7-S8, 83 Pac. at 78-79.
108 Act of Aug. 3, 1861, ch. 42, � 21, 12 Stat. 290. See generally Cong. Globe, 37th

Cong., 1st Sess. 17 (1861).
109 Cong. Globe, 37th Cong., 1st Sess. 17 (1861).
110 10 U.S.C. �� 3201, 5401-14, 8201 (1958), as amended, 10 U.S.C. �� 3201, 5414 (Supp.

II, 1959-1960).
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submitted, falls into the same category as a similar argument applied to
a retired officer, since the enlisted man retired is equally far removed
from the active forces as is the officer.

Any expansion of military jurisdiction beyond that needed to maintain

discipline within the active forces will of necessity encroach upon the

jurisdiction of the civil courts. In so far as Congress attempts to define
and punish crimes of a nonmilitary nature, committed within a State,
it encroaches upon the jurisdiction of the duly constituted State courts
and invades the police power of the State. State police power is ex

tremely broad and has been held to include all legislation and almost
every function of civil government.111 Even in its most narrow descrip
tion, it would encompass the citizens' health, safety and morals.112
"Congress . . . possesses no power not derived from the Constitution,"113
and it "cannot, under the pretext of executing powers specifically granted,
pass laws for the accomplishment of objects not entrusted to the Federal
Government."114 Certainly the crimes alleged in both United States v.

Kearney115 (drunk and disorderly conduct) and Hooper (sodomy) come

within the scope of that power. The charges against Admiral Hooper
were cognizable under the California Penal Code.116
Obviously the view of the Secretary of War in 1931 was that the

exercise of court-martial jurisdiction over retired officers was a dan

gerous practice, as well as an unwarranted invasion of the civil police
powers. In a letter of transmittal to the President, he said with respect
to the Kearney case:

"I . . . disagree entirely with the fundamental basis of this trial. To my mind,
it establishes one of the most dangerous precedents that has confronted the
Army in its many years of jurisprudence. It, in effect, extends the general
court-martial system to retired officers to practically the same extent that it
does to active officers and to the practical exclusion of the civil police powers.
It has been the immutable custom of the service that officers when retired,
unless some extraordinary circumstances were involved linking them to the

military establishment or involving them in conduct inimical to the welfare of
the nation, would be subject only to the police restrictions and jurisprudential
processes as the ordinary civilian.

m Keller v. United States, 213 U.S. 138 (1909) ; Barbier v. Connolly, 113 U.S. 26 (1885).
H2 Dakota Cent. Tel. Co. v. South Dakota, 250 U.S. 163 (1919) ; see Nashville, C. & St

L. Ry. v. Walters, 294 U.S. 405, 429 (1935).
us Ex parte Quirin, 317 U.S. 1, 25 (1942).
H4 Linder v. United States, 268 U.S. 5, 17 (1925) ; see Ashwander v. TVA, 297 U.S. 288

(1936).
us 3 B.R. 63 (1931).
lie Cal. Pen. Code �� 286, 288a.
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"I believe it to be fraught with danger in many ways, and I, therefore,
recommend that the proceedings be disapproved for the reasons stated above."117

Although Kearney was originally apprehended by the civil police, no
civil charges were ever filed against him. Likewise, the civil authorities

never conducted any investigation into the allegations against Admiral
Hooper, nor were any civil charges pressed. In fact, the record fails to

reveal that the civil authorities were even aware an investigation of the
admiral was in progress.
The grant of power to Congress under article I, section 8, clause

14118 would appear to restrict that body to the government and regula
tion of the "land and naval Forces" in their military character. The

type of offenses known to the framers of the Constitution, covered by
the Articles of War enacted shortly after its adoption, would infer-

entially support this view. Logic would seem to indicate that the excep
tion in the fifth amendment was intended to apply only to those cases

arising in the armed forces as the result of a breach of the rules and

regulations which Congress might legitimately prescribe under its power,
not to all types of criminal acts unrelated to the performance of mili

tary duty which have historically been considered to fall within the
exclusive province of the civil courts. The power to try members of the
armed forces for the crimes of murder and rape was not granted to

military tribunals until 1863,119 and it is significant to note that the
Secretary of War, in asking the Congress to grant the power, quickly
pointed out that it should not be exercised when the federal courts were

open and functioning120�a considerable restriction on the operation of
the military tribunals.
No evidence is to be found that the framers of the Constitution ever

intended to grant to military tribunals the power to try an individual
for purely civil-type offenses, unrelated to military duty, even though the
individual charged with the offense happened to be a member of the
active forces. No evidence appears of an intent to establish military
tribunals on a level that would compete with article III courts in
criminal cases. Hardly, then, can it be said that Congress was given
the power to define and prescribe the punishment for crimes allegedly
committed by a person far removed from the active military forces,
unrelated to the performance of military duty. In view of the detached

117 3 B.R. at 79.
118 U.S. Const.
119 Act of March 3, 1863, ch. 75, � 30, 12 Stat. 736.
120 Cong. Globe, 37th Cong., 1st Sess. app. 12 (1861).
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status of the retired regular, any crime with which he is charged should
be tried in the tribunals of the civil jurisdiction wherein it was com

mitted, and the retiree should be accorded all the safeguards guaranteed
to an accused under the laws of that jurisdiction, rather than subject
him to the summary procedures of a military tribunal. Only then can the
accused be assured the safeguards guaranteed him under article III of the
Constitution.



COMMENT

M'NAGHTEN REMAINS IRREPLACEABLE: RECENT
EVENTS IN THE LAW OF INCAPACITY

Gerhard 0. W. Mueller*

In evaluating the recent insanity test emanating from the Third Circuit,
which seeks to improve upon Durham while abandoning M'Naghten, the

author demonstrates that M'Naghten is the only test based upon and related

to both elements of the crime concept, the mens rea and the actus reus,
and asserts than any test departing from this basis is foredoomed. Conced

ing the obsolescence of M'Naghten as phrased, Professor Mueller offers
an insanity test which reflects our modern knowledge of psychopathology
and preserves the sound M'Naghten basis.

M'Naghten's Case1 brought us the first complete formulation of
the "insanity" test, not in medical terms�for after all, we are dealing
with a question of legal liability�but in terms of law. The M'Naghten
judges saw in "legal insanity" nothing but a negation of criminal liability,
and since criminal liability flows from the commission of crime, they
quite properly phrased their test in accordance with the constituents of

crime, of which there are two�a prohibited act (the actus reus) and a

criminal intent (the mens rea). Logically, and properly, the M'Naghten
judges said that if the defendant could not engage in the requisite act

(meaning that he could not act in a rational manner), or if he could not
form a criminal intent, by reason of medical insanity�whatever that
encompassed at the time�he obviously has not done what the statute

requires and is not guilty. The M'Naghten judges did the best they
could under the circumstances to describe the psychological parts of the
two halves of the crime concept to which medical evidence of disease
of the mind can refer. They described the psychological aspects of
the capacity to act as knowing "the nature and quality of the act."2
And they described the mens rea, or criminal intent, as "knowing the
wrongfulness of the act."3 In using this language they employed the
* Professor of Law and Director of the Comparative Criminal Law Project at New York

University; Member of the Board of Directors, Association for the Psychiatric Treatment
of Offenders; Editor, Journal of Offender Therapy; J.D., University of Chicago; LL.M.,
Columbia University.

1 10 C. & F. 200, 8 Eng. Rep. 718 (H.L. 1843).
2 Id. at 210, 8 Eng. Rep. at 722. Of course, since the insanity test is a crime-negation

test, they phrased it negatively in terms of incapacity, i.e., "as not to know the nature and
quality of the act he was doing." Ibid.

3 Ibid. The M'Naghten judges likewise stated "that he did not know he was doing what

105
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same terminology they had used for any other substantive defense to

crime, for every such defense can refer only to either of the two

halves of the crime concept, i.e., the defendant either did not commit the

requisite criminal act, or he did not have the requisite criminal mind.4
I must now direct my attention to one of the most astounding phenom

ena in our legal history. As every first year student knows, the most

outstanding quality of our law is its dynamic quality. This is what guar
antees the timeliness of our law. Nothing changes radically, but in the

process of interpretation and of applying precedent, our judges do mold
and reform the rules so as to incorporate newly won knowledge and to

cater to new social needs. Indeed, this is true for every aspect of our
law�except its criminal insanity test! The wording of M'Naghten's in

sanity test remained stagnant. Hardly any verbal improvement over the
stuffy Victorian language of 1843 was made. Freud came and went; yet
M'Naghten remained what it had been. Of course, the structure of
the crime concept has not changed�and it never will. It still consists
of act and intent, and it is only to these that the M'Naghten test refers.
But what has changed is not only our semantic choice of words but our
insight into the human psyche.
With what was then known, the psychological aspect of the "act" part

of the crime concept was adequately described in 1843 as the knowledge
of the nature and quality of one's act. Literally applied, this is entirely
too restrictive in 1961. We have become sophisticated! Today, in psy
chiatric terms, we should have to describe it as behavior emanating pre
dominantly from the conscious-preconscious sphere of the human psyche,
subject to the control of a relatively healthy superego. In terms more

understandable to the layman, we should have to speak of the lack of

capacity to appreciate the nature and consequences of the act charged,
or to execute such act in a rational, purposeful manner.
And it is similar with respect to every other phrase in the 1843

was wrong," i.e., "whether the accused at the time . . . knew the difference between right
and wrong . . . put with reference to the party's knowledge of right and wrong in respect
to the very act with which he is charged." Id. at 210, 8 Eng. Rep. at 722-23.

4 Ryu and Silving correctly recognized this historical fact when they wrote:

That belief in the essence of law violation being disobedience to known law still in
fluenced legal thought in 1843 in England is evidenced by the ruling in M'Naghten's
Case, which apparently held error, whether of law or of fact, to be the ground exempting
insane persons from punishment. Such persons, the case suggests, do not deserve punish
ment because they are incapable of acquiring knowledge of the nature of the act or of
its wrongfulness.

Ryu & Silving, Error Juris: A Comparative Study, 24 U. Chi. L. Rev. 421, 430 (1957).
(Footnotes omitted.)
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M'Naghten wording, be it the words "knowing the wrongfulness of one's

act," or "disease of the mind," or "defect of reason."5 They all need to

be kept modern, in line with growing psychiatric insight into the human

psyche and with the evolution of semantics. But what cannot change is

the structure of the test in terms of the components of the crime concept.
The failure to recognize the rational, logical structure of the M'Nagh

ten test on the part of judges, teachers and lawyers, the refusal to dy
namically develop the test in keeping with the traditions of the common

law, and the desperate attempt to find solutions outside and irrespective
of the crime concept, these proved to be the causes of M'Naghten's
disrepute.
I shall not talk of the "irresistible impulse" addition to the M'Naghten

test,6 a relatively unobnoxious attempt to improve upon M'Naghten's
description of rational conduct by the addition of a third clause to the

incapacity test. The power to control one's behavior should be regarded
as an ingredient of rational action, not as something additional.

Much more obnoxious were those tests which surrendered the legal
base of insanity inquiries, leaving the matter entirely to legally untrained
alienists or jurors. Note how crudely the New Hampshire test of 1871
leaves the jurors to their own devices in trying to relate medical knowl

edge to the real issues before the court, namely, whether the defendant
is guilty of a specific crime, consisting of specific elements.7 The test

tells the jury nothing of the psychological referents within that concept
of crime to which the medical evidence should be applied. And this is
true of that "modern" Durham test of 1954,8 which, unbeknown to the
Durham judges, was really composed as early as 1880: "It is suggested
that the proper test is this: 'Was there any disturbing element in the

5 Any mental or emotional disorder ought to be considered. Its impact remains a ques
tion of fact to be decided within the framework of law.

6 Parsons v. State, 81 Ala. 577, 2 So. 854 (1887).
If he did have such knowledge [as M'Naghten presupposes], he may nevertheless

not be legally responsible if the two following conditions concur:

(1) If, by reason of the duress of such mental disease, he had so far lost the power
to choose between the right and wrong, and to avoid doing the act in question, as
that his free agency was at the time destroyed;

' (2) and if, at the same time, the alleged crime was so connected with such mental
disease, in the relation of cause and effect, as to have been the product of it solely.

Id. at 597, 2 So. at 866-67.
7 State v. Jones, 50 N.H. 369 (1871). For a much more enthusiastic assessment of the

New Hampshire test, see Reid, Understanding the New Hampshire Doctrine of Criminal
Insanity, 69 Yale L.J. 367 (1960) ; Reid, The Working of the New Hampshire Doctrine of
Insanity, 15 U. Miami L. Rev. 14 (1960).

8 Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954).
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mind such that the act would not have been done but for its presence;
and was that element disease?' Or, more shortly, 'Was disease the cause

of the act?' "9

And now comes the Third Circuit with still another test which to
some extent ignores the analytically complete and absolutely correct
basis of M'Naghten, however much improving over Durham. United
States v. Currens provides: "The jury must be satisfied that at the time
of committing the prohibited act the defendant, as a result of mental
disease or defect, lacked substantial capacity to conform his conduct to
the requirements of the law which he is alleged to have violated."10
The New Hampshire test is strictly pragmatic; it is all a question of

fact to be decided by the jury as to what constitutes insanity. This is
tantamount to telling the jury or the general public to make up their own
definition of what an elephant is. A zoologist may testify before the
jury as to what he thinks an elephant is, but in the final analysis it is the
jury that decides what the definition should be. By comparison, the
District of Columbia phrases its elephant definition in terms of the great
big tracks in the mud, by which such a beast may be identified; and now
the Third Circuit, perhaps, simply identifies elephants by their trunks.
All of these tests suffer from the ancient mistake of identification by
merely one of the few characteristics or symptoms. None of them contains
a description in terms of the entire legal referent�the crime concept.
Having leveled severe charges at those who have authored or at least

applied the new limited and partial tests of "insanity," the burden is on

me to prove them wrong. This I can best do by discussing the points
which led Chief Judge Biggs in Currens to depart from the wisdom of
the ages by introducing his new test.

To begin with, the Chief Judge is correct in concluding that the courts
of the United States have the inherent judicial power to rule on the
law of insanity.11 As a matter of fact, if they had done their duty in
this respect ever since 1843, we would not be in trouble now. And the
Chief Judge is entirely right in worrying about the conceivable incon
gruities which will arise if a different test prevails in the various circuits,12
in view of the fact that the laws administered by them are the same.
Sooner or later, for the sake of uniformity, the United States Supreme

9 Note, Criminal Law and Insanity, 3 N.J.LJ. 232 (1880).
10 290 F.2d 751, 774 (3d Cir. 1961).
n Id. at 769-71.
12 Id. at 769.
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Court must use its power of judicial interpretation to clarify the situ

ation, perhaps with a uniform test in mind.

Next, I can also emphatically agree with the Chief Judge on his

criticism of the Durham test.13 The jury must indeed be provided with

a standard or formula by means of which it can apply the medical testi

mony to the ultimate legal question of whether the defendant possessed
the requisite mental frame which the crime required. This is something
which the Durham test fails to do. And before going into the contro

versial aspects of the Currens decision, I should make it quite clear that

the Chief Judge deserves commendation for the meticulous care and the

historical touch with which he approaches the topic. Too much damage
has been brought about by eager beavers who talked over the tops of

their heads in trying to solve the world's woes on this topic of insanity.
There is a danger that in these cases in which an attorney cannot make

any money, he decides he might as well try to make some history.14 As
far as the Currens case is concerned, we should perhaps also congratulate
the trial court and the psychiatrists connected with the case for their
meticulous care in diagnosing the defendant. All this, however, does not
help us in solving the problem of the insanity test.
The whole Currens opinion is, of course, a frontal attack on the

M'Naghten rules. But what is the court's conception of these rules?
Nowhere in the opinion do I find a correct statement of the M'Naghten
rules. Nowhere does the majority opinion treat the M'Naghten rules for
what they really are, an analytically sound reference to the totality of the
crime concept. The Eirenarcha, cited in Currens, described the requisite
act as "y they knew what they did," and the absence of the requisite
criminal intent as that he "hath no knowledge of good nor euil."15 But I
am afraid that the Currens opinion misses that point entirely. It fails to

recognize that the common law insanity test {M'Naghten) consists of
more than the knowledge of the difference between right and wrong.16
The right and wrong test is not the M'Naghten test.17

13 Id. at 761-70.
14 Id. at 7S9 n.10 (statement by Mr. Rothman, counsel for the defendant Currens).
15 Id. at 764, quoting Lambarde, Eirenarcha or of the Office of the Justice of the Peace,

c. 21.218 (1582).
16 Id. at 764 (in reference to the Eirenarcha). Later, Judge Biggs asks: "How, con

ceivably, can the criminal responsibility of a mentally ill defendant be determined by the
answer to a single question placed on a moral basis?" Id. at 767. It is precisely the beauty
of the M'Naghten test that it is not based on a single question but rather on two questions,
in conformity with the bi-partition of the crime concept into actus reus and mens rea.

17 As near as I could ascertain, there is only one court in the United States, and that
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In accordance with some cases which have interpreted the M'Naghten
rules, Judge Biggs believes that for exculpation M'Naghten requires
an absence of the knowledge to violate a criminal law, although the
test actually requires he "know that he was doing an act that was

wrong." There is no indication that the judges in M'Naghten were

adamant on this point. Nor is there reason to believe that they meant

wrong in the sense of unlawful. As a practical matter, in light of his
tory, the conclusion is virtually inescapable that they meant "wrong"
when they said "wrong," so that contrary to Judge Biggs' statement,
Hadfield, who believed himself to be the saviour of mankind and killed
with such obsession, surely would have been exculpated under that

part of M'Naghten as well.18 Hadfield could not know that he was

doing something that was wrong.19 But the word "unlawful" does be
come significant in connection with violations of those penal statutes

which do not embody a wrong in the ethical sense, but which are merely
unlawful, such as violations of food and drug laws. The judges in

M'Naghten simply were not yet confronted with such statutes. Since
we are confronted with them today, perhaps we ought to broaden the
word "wrong" so as to include "unlawful" as well.
The court in Currens then wished to make it clear that when the law

uses the terms "sane" and "insane," it means legal insanity rather than
medical insanity.20 This is to be seriously doubted, for it would be

charging the M'Naghten judges with circuitous reasoning as follows:
If a man is (legally) insane so that he cannot form actus reus or mens

rea, then he is legally insane; for not being able to form actus reus or

mens rea means legal insanity! When the McNaghten judges used the
term "insanity" ("by reason of insanity") they could not possibly have
meant anything but a reference to a medical condition, and this remains
true today. The only legal meaning of insanity, as far as the criminal
law is concerned, must be that of an absence of mens rea or an absence
of actus reus by reason of a medical condition, whether we call it a

mental disease or a mental illness, or madness, foolness or lunacy.
is the Wisconsin court, which has unequivocally announced that it has a right and wrong

test. Kwosek v. State, 8 Wis. 2d 640, 100 N.W.2d 339 (1960). Most American courts, un

less they have decided to use a still different test, do use the M'Naghten test as originally
conceived, occasionally with slight modifications.
is See discussion of Hadfield's Case, 27 Howell, State Trials 1281 (1800) in 290 F.2d at

765.
19 Hadfield's Case somewhat slighted the mens rea part of the insanity test, emphasizing

the actus reus (nature and quality part) . In any event, it is a far cry from the Durham test.
20 290 F.2d at 765 n.20.
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The question now arises, since the definition of what constitutes a

crime has not changed and cannot possibly change as long as humanity
exists, how can the concept of what does not constitute a crime change?
Crime remains crime and no crime remains no crime. This remains

constant. What does change is the quality of the evidence available to

us. What does change is the depth of our knowledge as to what con

stitutes actus reus or rational human conduct, and what constitutes

mens rea or a depth understanding of specific wrongdoing, coupled with

the decision to act despite such an understanding.
At this point we are getting to one of Chief Judge Biggs' very ap

propriate and very astute observations: that whether or not a par
ticular mental condition is sufficient to exculpate a defendant is a

question of fact to be decided by the jury in accordance with whatever

knowledge the psychiatric profession can supply them.21 But it is no

business of the jury to change the concept of crime. No jury has the

right and power to decide that crime does not consist of a criminal
act and a criminal intent�and of a rather specific criminal act and
a rather specific criminal intent at that. And it is for that reason that
evidence of psychopathy obviously must be submitted to the jury. It
is up to them to decide whether or not the degree of psychopathy is

strong enough to negate the existence of a criminal intent or mens rea.

Psychopathy cannot be ruled out as a matter of law. The M'Naghten
test, then, is an insanity test which is completely independent of the

prevailing standard of knowledge of psychiatry. The M'Naghten test

is simply a no-crime test; it negates crime by virtue of opposing medical
factors which cancel out the existence of some or all of the elements
of the crime charged.
The Currens opinion next refers to the meaning of the knowledge of

the difference between right and wrong. This is correct; inmates in
mental institutions mostly do have a general notion of the difference
between right and wrong. Whether they have the awareness of wrong
doing in particular circumstances, however, is a different question. It
should be quite clear�and that was not recognized in Currens�that
the M'Naghten test refers only to the knowledge of wrongfulness in
the concrete; in other words, the knowledge of wrongfulness as far as

the act charged is concerned. The test does not require a criminal de
fendant to be a moral philosopher who can pass judgment on the right
fulness or wrongfulness of things in general. As a matter of fact, most
lawyers could not do that either; nor could psychiatrists.

21 Id. at 762-63.
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The Currens opinion impliedly criticizes the word "knowledge" (of
right and wrong).22 Yes, I unqualifiedly agree. The term "knowledge"
is entirely too restrictive. It was not regarded as too restrictive in
1843 when nothing was known of depth psychiatry or the workings of
the unconscious. In other words, in 1843 the word "know" adequately
described what was then known of human behavior. With the passage
of time, however, the inner motivations of human conduct were revealed

through advances in psychiatry, and as I said previously, there was

no reason for the courts to continue a restrictive interpretation or

continuation of the word "know." To correctly incorporate the findings
of depth psychiatry, the word "know," as defining only a surface

knowledge on the level of verbal response, should have been changed to

something more expressive of the participation of preconscious and
unconscious forces in human behavior. Perhaps words like "appre
ciate" or "understand" would fulfill that function. In any event, it
was and still is up to the courts to broaden the description of what
constitutes an unimpeded reality sense as to social values, as psychiatry
produces better explanations.
Judge Biggs, together with the Committee on Psychiatry and Law of

the Group for the Advancement of Psychiatry, chastizes the M'Naghten
rules for straitjacketing the psychiatrists in their testimony before the
court.23 It is said that they will have to testify in terms of a legal
restriction, not in their own language. I should like to suggest merely
that this has nothing to do with the M'Naghten test itself. Rather, if
it were to be regarded as desirable to let psychiatrists talk their own

language in terms of syndromes and symptoms, it is easy to perfect
a procedural change to that effect. If, however, such a change is per
fected, we should have to agree on a frame of reference to keep the
testimony of the psychiatrists relevant to the issues. And the issues
are whether or not the defendant had the capacity to commit the crime
charged, consisting of a specific actus reus and a specific mens rea. In
other words, the testimony of psychiatrists has nothing to do with a

change of the rules.
The Currens court is partially right and partially wrong in its as

sumption that the M'Naghten rules assume the existence of a com

pletely compartmentalized psyche in which the delusion holds sway,
leaving the balance of the mind intact 24 In the first place, it is an

22 Id. at 765.
23 Id. at 766.
24 Ibid.
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unproven statement that the M'Naghten rules do assume this. In the

second place, if by construing historical evidence we do find that they
were conceived in those terms, we surely should not feel bound thereby.
But though the psychiatric conception of the human mind has changed,
there is surely no reason to change the definition of crime and thus

the M'Naghten rules. I should think, however, that the M'Naghten
test assumes no such thing, although, of course, as to neuroses it hap
pens to be true that a human being's freedom of action may be severely
impeded in one sector of his behavior, while not at all in another. For

example, a person who has a compulsion to wipe doorknobs may be

perfectly normal and subject to his own inner control when it comes to

falsifying his income tax.

Judge Biggs also disapproves of the M'Naghten test because it is

placed on a moral basis which means nothing to psychiatrists.25 The
test is placed on both a moral-legal basis, as far as criminal intent or
mens rea is concerned, and on a strictly psychological basis without
axiological significance, as far as the act in the first place is concerned.
Insofar as the test is placed on a moral basis, that is absolutely necessary,
for where else can the test be placed when, as is true, mens rea is phrased
in terms of the awareness of wrongdoing, a moral concept? As a practical
matter, of course, it is the very same moral basis on which psychiatry
operates with its concept of the superego. The superego is understandable
only in moral terms, i.e., as an internalization of the rules of morality.
Hence, I suggest that in placing part, at least, of the M'Naghten rules on

a moral basis we are absolutely correct in terms of law and in terms of

psychiatry.
Another argument of the court against the M'Naghten test alludes

to the inherent danger which the rules are said to entail because they
would result in the release of dangerous defendants so that those stalk
ing monsters would walk the streets.26 I simply suggest that there are

certain things which the criminal law just cannot accomplish. One of
these is the restraint and reclamation of the mentally ill. Let the men

tal health laws and their administrators do such jobs.
The final argument in Currens against the M'Naghten rules is the

reference to the laws of Sweden, Denmark, Norway, France, Belgium,
Germany, Luxembourg, Finland, and Scotland, all of which, it is said,
do not follow M'Naghten, and this without a breakdown of the ad-

25 Id. at 767.
2� Ibid.
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ministration of criminal justice.27 It may be interesting to note that

France, although having adopted in its penal code in 1811 a test which
sounds substantially like the Durham test,28 has since then judicially
interpreted the test in such a way that its judicial version today reads
not unlike the M'Naghten test 29 and that goes for the countries with
the French Code, Belgium30 and Luxembourg.31 The same is true of

Germany,32 whose test is not unlike the American Law Institute Test,33
a close kin to M'Naghten. As for Denmark, the test is judicially phrased
in terms of the ability to appreciate one's act and the capacity for
normal motivation.34 In Sweden35 and Norway36 the legislators had
left the concept of incapacity a wide open one,37 but there too the courts

came to grips with reality, in terms of the capacity to use one's senses,
to appreciate what one is doing, and to control one's actions.38

27 Ibid.
28 The French Penal Code, art. 64, reads in part: "if the person charged with the com

mission of a felony or misdemeanor was then insane ... no offense has been committed."
1 American Series of Foreign Penal Codes, French Penal Code 39 (Moreau & Mueller transl.

1960).
29 Mr. Justice Ancel of the Cour de Cassation speaks of art. 64 as "in some respects

similar to the famous McNaghten Rules of 1843." Id. at 6. Frequently the Cour de
Cassation has talked in terms of intellect impediments, such as inability to distinguish be
tween good and evil, as well as of impeded volition. See Donnedieu de Vabres, Traite de
Droit Criminel 197 (3d ed. 1947).
30 Code Penal art. 64 (Belgium 1958).
31 Code Penal art. 71 (Luxembourg 1900).
32 The German Penal Code, � 51.1, reads:
No act constitutes an offense if its perpetrator at the time of its commission was

incapable of appreciating the unlawfulness of his deed or of acting in accordance with
such appreciation, by reason of derangement of the senses, morbid disturbance of
mental activity or mental deficiency.

4 American Series of Foreign Penal Codes, German Penal Code 46 (Mueller & Buergenthal
transl. 1961).

33 "A Person is not responsible for criminal conduct if at the time of such conduct as a

result of mental disease or defect he lacks substantial capacity either to appreciate the

criminality of his conduct or to conform his conduct to the requirements of law." Model
Penal Code � 4.01(1) (Tent. Draft No. 4, 1955).

34 1 Hurwitz, Den Danske Kriminalret 130-44 (1950).
35 Sveriges Rikes Lag � 831 (1961).
36 Norges Lover 454 (1960).
37 By way of example, the Norwegian Penal Code, � 44, provides: "An act is not punish

able if committed while the perpetrator was insane or unconscious." 3 American Series of

Foreign Penal Codes, Norwegian Penal Code 39 (Schjoldager & Backer transl. 1961).
38 See Heldmann, Zurechnungsfahigkeit, Zurechnungsunfahigkeit und verminderte Zurech-

nungsfahigkeit, 2 Materialien zur Strafrechtsreform, Rechtsvergleichende Arbeiten, I All-

gemeiner Teil 345, 347 (1954).



1961] Comment 115

Chief Judge Biggs praises the civil law when it comes to the deter

mination of mental competency. For example, where the issue is the

appointment of a guardian, the law will ask whether or not the de

fendant is so mentally ill as to be incapable of handling his property.39
Exactly! This is a restriction of the scope of the inquiry as to mental
illness in terms of the specific issue on which the court is called upon
to rule. For the same reason, if we want to ascertain the validity of a

marriage, we ask whether or not the defendant knew that he was going
through a marriage ceremony and whether or not he had a clear con

ception of what a marriage is all about. I suggest that in all these
cases it is not the entire personality of the defendant which is before
the court, although, of course, we do accept all relevant evidence bearing
on the issues. What is before the court, rather, is only his capacity to

do the particular thing in question. And the same holds true for crim
inal law. When we want to inquire whether the defendant was capable
of committing a crime, the only thing we need inquire about is whether
he had the mental capacity to form the requisite actus reus and the

requisite mens rea. There is nothing else about crime than these two

elements.
As a practical matter, of course, Chief Judge Biggs ultimately does

realize that the inquiry must be restricted to the issue before the court.

But with great deference I suggest that he overlooks the fact that mens

rea, or the guilty mind, is not the only thing before the court. Crime
does not consist of the criminal mind alone. It consists of the criminal
act as well. And an act there cannot be if the defendant did not know
what he was doing. The ravings of a human vegetable, the spasms
and the convulsions of an ill person, are not rational human acts, and
the criminal law deals only with rational human acts. The Third Cir
cuit, then, has adopted a partial "insanity" test in restricting the in

quiry to the mens rea.

Let us ascertain, however, whether or not this conception of the
mens rea is correct. Chief Judge Biggs views the mens rea as the
capacity to conform one's conduct to society's standards�in other
words, the capacity to form the requisite criminal intent. But a criminal
intent, I humbly suggest, there cannot be without a recognition in the
first place that what the defendant proposes to do is wrongful to begin
with. Hence, the criminal intent consists not just of the decision to

act; rather, it consists of the recognition of wrongfulness and the de
cision to act despite such recognition. In other words, mens rea is a

3� 290 F.2d at 771.
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unity of cognition and volition. That point, unfortunately, the Currens

opinion has overlooked. And so it results that the Currens test is even

more of a partial test than any partial test hitherto announced. It

simply does not view the whole personality. It is restricted to the

question of the volition to act, completely overlooking the element
of cognition inherent in mens rea, completely overlooking actus reus

or the criminal act in the first place. It is very regrettable indeed that
so much learning had to go into this case with such an ill result.

Let us now compare the Third Circuit's Currens test with the latest

developments in the District of Columbia. That the Durham test is
not the panacea to the psychopathology of crime needs no further em

phasis at this point, though this message does not seem to have reached
the good people of Maine, where the Governor recently signed a bill

adopting the Durham test for his State.40 In assessing the literature
over the years since 1954, we can observe a marked cooling-off of the
emotions originally excited by this "novel" test. Even that enthusiasm
which had not worn off with novelty received a severe shock in 1957
when a famous weekend staff conference at St. Elizabeths Hospital re
labeled "psychopathic personality" a mental disease, so that ever since,
the District of Columbia has been bound by a new label.41
What is remarkable, though, is the bright new spirit of rebellion

within the Durham court itself. In Blocker v. United States42 Judge
Warren Burger assumed the leadership of the opposing phalanx in a

tactically admirable move, namely, a concurring opinion rather than
a dissent. Judge Burger struck at the Achilles heel of the Durham test
when he pointed to the fact that the jury is left without any familiar
guide as to what exactly it is to which the psychiatrist's testimony
must be applied. He did place repeated strong emphasis on that im
portant aspect of any competent insanity test: the "capacity to exercise
will which in modern parlance is capacity to control conduct or regu
late behavior to conform to certain standards."43 This is in modern

language, understandable even by psychiatrists, nothing but a reference
to the age-old ingredient of any crime, rational human activity which
the M'Naghten judges phrased more awkwardly in terms of knowing
the nature and quality of one's act. Neither Currens nor Durham would

40 Me. Rev. Stat. Ann. ch. 149, � 38 (Supp. 1961).
41 See Blocker v. United States, 288 F.2d 853, 860 (D.C. Cir. 1961) (Burger, J., con

curring) .

42 288 F.2d 853 (D.C. Cir. 1961).
43 Id. at 867.
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call for a specific psychiatric inquiry as to whether there was such

capacity for rational acting in the first place. It is clear that any inquiry
into such capacity for rational human action has its relevancy limita
tions. The defendant is charged with a specific, rational human act,
a specific crime, e.g., defrauding the government, murder or exceeding
the speed limit. We are at this point not interested in whether he has
a capacity to make a will, to sign a contract, or to enter into a marriage,
or whether he is a compulsive handwasher or doorknob wiper, though
all these matters may have some probative value when it comes to

ascertaining whether the defendant has the capacity to do the rational
act of filling out a fraudulent income tax return. To say that because
a person is a compulsive handwasher, he is therefore incapable of
engaging in any rational human act�as under Durham, where the
prosecution would have to prove the opposite beyond a reasonable
doubt�is to make a mockery of the psychiatric theory of the integrated
psyche.
Having fully covered the "act" part of crime, Judge Burger turned

to the criminal mind, the criminal intent or mens rea. Thus, Judge
Burger rightly recognized the important discovery of M'Naghten that
every psychiatric inquiry into "capacity" must deal with the second
half of the crime concept as much as with the first. It is this second
half which the M'Naghten judges described somewhat awkwardly�and
in rather Victorian terms�as knowing that what the defendant did
was wrong. More modernly, Judge Burger describes it as whether "the
defendant was aware his act was a violation of law."44 There is an

alytically sound, logical and dynamic judicial reasoning in the Blocker
concurrence.

Shortly after Judge Burger's attack on the Durham rule, a House of
Representatives' Report,45 referring to Blocker, highly recommended a
new incapacity test for the District of Columbia. The accompanying
bill,46 which also covers fitness to proceed, evidence and measures to
be imposed in case of acquittal by reason of "insanity," was passed by
the House in record time and without much fanfare. No action was taken
by the Senate Committee on the Judiciary before the 82d Congress
closed its first session.

44 Id. at 871.
45 H.R. Rep. No. 563, 87th Cong., 1st Sess. (1961).
46 H.R. 7052, 87th Cong., 1st Sess. (1961). This bill proposes to amend � 927 31 Stat

1340 (1901), D.C. Code Ann. � 24-301 (1951), as amended, D.C. Code Ann. � 24-301 (Supp.'VIII, 1960), relating to responsibility for criminal conduct.
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In all material respects, the proposed new test corresponds to that

proposed by the American Law Institute in its Model Penal Code.47

Contrary to the belief of the minority of the House Committee on the
District of Columbia,48 this test is one of the most widely debated and
rehearsed incapacity tests in the history of American law. Of course,
that alone does not insure its perfection. Nor did the debates on the
test take place in the proper legislative forum. But that can hardly be

regarded as a shortcoming, since neither the House Committee on the
District of Columbia, nor the House of Representatives itself, nor, in
deed, the entire United States Congress include among their members
a single expert on the criminal law question of incapacity.
The proposed new test has most of the advantages which the majority

of the committee extols; it has none of the disadvantages which the

minority attributes to it. Advantageously, the bill provides for liberal
rules on the introduction of expert testimony�which is the sole ad
vantage of the Durham rule. But unlike the Durham rule, it achieves
this advantage without abandoning the rule of law, meaning the standard
of legal certainty. The bill does not, as the minority fears, preclude
the insanity defense in all cases of psychopathy. It merely excludes
abnormalities "manifested only by repeated criminal or otherwise anti
social conduct."49
There is no question but that adoption of the American Law Institute

test would considerably improve the rapidly deteriorating situation in
the District. However, it still would not constitute a perfect solution
since, unfortunately, this test overlooks the significant discovery of the
M'Naghten judges that the basic crime requirement of rational human
conduct must be expressed in the incapacity test as much as the mens

rea or the power of self-control, which is merely one aspect of rational
human acting. For that reason, the legislative petrification of the
new test must be viewed with considerable skepticism. In the first

place, passage of any incapacity legislation in the District would vir

tually preclude reconsideration of this issue for years. In the second
place, the Model Penal Code test would gain so much prestige that,
without further thought,50 State legislatures might follow suit and pass

47 See Model Penal Code, supra note 33. The only difference is that the words "either
to know or appreciate" have been reduced to the word "appreciate." Since the broader term
includes the narrower term, the fears expressed by the minority are completely unjustified.
See H.R. Rep. No. S63, op. cit. supra note 45, at 21-22.

48 H.R. Rep. No. 563, op. cit. supra note 45, at 16.
49 H.R. 7052, 87th Cong., 1st Sess. 11 (1961). (Emphasis added.)
50 This, of course, is the central problem of all codification. No vigor of statutory fiat

can change a natural proposition, but it may stifle further thought and progress.
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a test not fully consonant with an unalterable natural proposition,
namely, the concept of crime which has always been ours.

If I may be so presumptuous as to attempt an improvement over Judge
Burger's suggestion and the test incorporated in the proposed legislation
for the District of Columbia, I should like to frame a test which would

combine the irrefutably correct analytical {M'Naghten) basis, which any

capacity test must have, with modern terminology that pays heed to the
advances in depth psychiatry in the last 120 years:

If, at the time of the act charged to have been committed by the defendant,
he was mentally or emotionally disordered and therefore lacked the capacity
to appreciate the nature and consequences of the act charged [or to execute

such act in a rational, purposeful manner], or if he lacked the capacity to under
stand the wrongfulness or unlawfulness of such act, he must be acquitted.51

This test is phrased in terms of a well-nigh dissipated capacity. It
therefore must be supplemented by a further test which deals with merely
reduced capacity. But this is a matter for further discussion on another
occasion.52 For the present let us return to the phenomenologically cor

rect definition. In M'Naghten we have the skeleton of this definition. All
we need to do is use the since-acquired knowledge and our modern
vocabulary to give it body.53

51 The words in brackets, in my opinion, are necessarily included in the preceding
phrase "capacity to appreciate the nature and consequences." Some courts, for reasons of

emphasis, may nevertheless wish to spell this out expressis verbis.
52 See Mueller, Criminal Law and Administration, 1960 Annual Survey of American Law

99, 107-08 (1961); Mueller, The Failure of Concepts of Criminal Theory in Judging the
Psychopathic Offender, 4 Archives of Criminal Psychodynamics SS8 (1961).

53 See generally Hall, General Principles of Criminal Law 449-528 (2d ed. 1960) .
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NOTE
THE NLRB AS ARBITER OF WORK-ASSIGNMENT DISPUTES

UNDER 10 (k)
Introduction

On January 9th of this year, the Supreme Court, in a far-reaching
decision, reversed a twelve-year policy of the National Labor Relations
Board by holding that the combined thrust of sections 8(b) (4) (D)1 and

10(k)2 of the Taft-Hartley Act required the Board to decide jurisdic
tional disputes by the affirmative assignment of the work where the
rival unions could not voluntarily reach an agreement.3 The case arose

over a marginal work dispute between a local of the Radio and Televi
sion Broadcast Engineers Union and the International Brotherhood of
Electrical Workers, both certified bargaining representatives for em

ployees of the Columbia Broadcasting System. For some time these
unions claimed the right to have their members handle the lighting for
shows originating away from the home studio. However, neither the
Board certification nor the respective contracts of the two unions made

any mention of such "remote broadcasts." The officials at CBS, fearful
of offending either union, refused to make a permanent assignment of
the work, but assigned it to one or the other union as each remote show
was scheduled. The situation came to a head on April 21, 1957, when
the Engineers refused to perform any work in connection with a remote

show, the lighting of which had been assigned to its rival. This necessi
tated a cancellation of the entire show. CBS promptly filed unfair labor

i Labor Management Relations Act, 61 Stat. 142 (1947), 29 U.S.C. � 158(b)(4)(D)
(1958), as amended, 29 U.S.C. � 158(b) (4) (D) (Supp. II, 1959-1960).
Sec. 8(b) : It shall be an unfair labor practice for a labor organization or its agents . . .

(4) . . . to induce or encourage the employees of any employer to engage in, a strike
or a concerted refusal ... to perform any services, where an object thereof is: . . .

(D) forcing or requiring any employer to assign particular work to employees in a

particular labor organization or in a particular trade, craft, or class rather than to

employees in another labor organization or in another trade, craft, or class, unless such
employer is failing to conform to an order or certification of the Board determining
the bargaining representative for employees performing such work ....
2 61 Stat. 149 (1947), 29 U.S.C. � 160(k) (1958).
Whenever it is charged that any person has engaged in an unfair labor practice within

the meaning of paragraph (4) (D) of section 8(b),_ the Board is empowered and di
rected to hear and determine the dispute out of which such unfair labor practice shall
have arisen, unless . . . the parties to such dispute submit to the Board satisfactory
evidence that they have adjusted, or agreed upon methods for the voluntary adjustment
of, the dispute. Upon compliance by the parties to the dispute with the decision of
the Board or upon such voluntary adjustment of the dispute, such charge shall be
dismissed.
3 NLRB v. Radio & Television Broadcast Eng'rs Union, 364 U.S. 573 (1961).
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practice charges against the Engineers, claiming a violation of section

8(b) (4) (D) of the Taft-Hartley Act.

The Board held the required hearing under section 10(k) and, finding
that the Engineers had no right to the work either by virtue of a previous
order, certification of the Board, or a contract, declared the union had
no right to strike.4 The Board rejected, as had long been its practice,5
evidence that the custom and pattern of employment in the industry
gave the Engineers a better claim to the work than its rival. When the

respondent refused to comply with the decision, the Board issued a cease

and desist order to compel it to do so. This order was refused enforce
ment by the Court of Appeals for the Second Circuit on the ground that
the Board had failed to make the kind of determination that 10 (k) re

quired.6 The Supreme Court, in affirming, broadly stated: "We conclude
that . . . under 10 (k) it is the Board's responsibility and duty to decide
which of the two or more employee groups claiming the right to perform
certain work tasks is right and then specifically to award such tasks in
accordance with its decision."7
This historic decision requires the NLRB to undertake an arbitration

type role which it has never before played. In the implementation of
sections 8(b)(4)(D) and 10(k) pursuant to the Supreme Court's man

date, the NLRB will be confronted with problems that may not have
been clearly foreseen by Congress when it introduced this unique arbi

tration-type procedure in this particular unfair labor practice. Conflicts
with other broad policies of the act will arise in a variety of situations
over which the Board has assumed jurisdiction. This will be particularly
troublesome when the effect of an affirmative award is considered in
relation to the statutory protection surrounding the employer's preroga
tive and the limitations on union security contained in section 8(a)(3).8
The purpose of this note is to explore these problems, as well as the
difficulties connected with the enforcement procedures and the appar
ent inconsistencies with section 303,9 with the hope of suggesting ap-

* Radio & Television Broadcast Eng'rs Union, 119 N.L.R.B. 594 (1957) (CBS, Inc.).
5 See, e.g., International Longshoremen's Ass'n, 116 N.L.R.B. 1533, 1536 (1956) (Abraham

Kaplan); Local 675, Int'l Union of Operating Eng'rs, 116 N.L.R.B. 27, 37-38 (1956) (Port
Everglades Terminal Co.).

6 272 F.2d 713 (2d Cir. 1959).
7 364 U.S. at 586.
8 61 Stat. 140 (1947), 29 U.S.C. � 158(a)(3) (1958), as amended, 29 U.S.C. � 158(a)(3)

(Supp. II, 1959-1960).
9 61 Stat. 158 (1947), 29 U.S.C. � 187 (1958), as amended, 29 U.S.C. � 187(a) (Supp. II,

1959-1960).
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proaches that may minimize both conflict and inconsistency. Inasmuch
as most jurisdictional disputes arise in the building and construction
trades industry,10 together with the fact that this industry will present
indigenous difficulties of application, particular attention will be focused
on this area. Within this context, there will be a rather extensive dis
cussion of the role of the National Joint Board for the Settlement of

Jurisdictional Disputes.
I

Origin and Function of 10(k)
A discussion of these problems must begin with an examination of

sections 8(b)(4)(D) and 10(k) in the light of the overall statutory
scheme and the treatment that the Board has given these sections prior
to the decision in Radio Engineers. President Truman, in his State of
the Union Message to the 80th Congress, declared that strikes arising
out of disputes "involving the question of which labor union is entitled
to perform a particular task" should be curbed, and "when rival unions
are unable to settle such disputes themselves, provision must be made
for peaceful and binding determinations of the issues."11 Congress con

sidered the work-assignment strike as particularly reprehensible, since
the resultant disruption of production at the expense of the helpless em

ployer caught between conflicting claims, and of the public which ulti

mately suffered the loss of such stoppage, was not offset by any gain in

equality of bargaining.12 Accordingly, the Taft-Hartley Act added sec

tions 8(b) (4) (D) and 10(k) to the Wagner Act,13 defining a new type of
unfair labor practice and establishing a special procedure for redress.
Section 303 was added, making a violation of 8(b)(4)(D) a tort and
providing for civil damages.
The Labor Management Relations Act of 194714 fixes the responsi

bilities of the NLRB under two broad headings: first, to decide and
certify the unit of employees appropriate for collective bargaining; and
second, to prevent unfair labor practices by employers and labor organ
izations. The cases handled by the Board are therefore characterized

10 The NLRB received 109 construction industry cases cognizable under 8(b)(4)(D)
during fiscal 1960, as compared with 32 in the next highest industrial category. Industrial
Distribution of Unfair Labor Practice Cases, Table 5, 25 NLRB Ann. Rep. 182-83 (1960).

11 93 Cong. Rec. 136 (1947).
12 Id. at 3228 (remarks of Senator Lucas) ; id. at 4132 (remarks of Senator Morse).
13 National Labor Relations Act, 49 Stat. 449 (1935), as amended, 61 Stat. 136 (1947),

29 U.S.C. �� 151-68 (1958), as amended, 29 U.S.C. �� 153-64 (Supp. II, 1959-1960).
14 61 Stat. 136 (1947), as amended, 29 U.S.C. �� 141-67, 171-87 (1958), as amended, 29

U.S.C. �� 153-64, 186-87 (Supp. II, 1959-1960).
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as either representation (election) or unfair labor practice cases. But
the neat conceptual dichotomy drawn in the act between representation
problems and unfair labor practices unfortunately breaks down in the
case of the jurisdictional dispute because of the frequent similiarity and

interrelationship between the factors which give rise to work-assignment
and representation disputes. Yet basic distinctions do exist, and even if

they are primarily attributable to the schematic structure of the act,15
these distinctions must be understood.
The representation dispute involves a conflict between two unions

over the right to act as collective bargaining agent for a determinative
group of workers. Essentially, it is a rivalry for members, resulting
either from intraunion factionalism which has produced two unions,
or from conflicting principles of organization, such as craft versus in
dustrial.16 Where such rivalry exists and there is uncertainty concern

ing the employees' choice between two unions, or whether a majority
desires any union, the Board conducts an election under section 9(c)17
to determine the bargaining representative.
The work-assignment dispute is the theoretical opposite of the repre

sentation dispute. Here it is not a question of which organization shall
extend its bargaining authority over employees performing certain work,
but which of two groups of workers, each in its separate bargaining unit,
shall be assigned to the work.18 The essential difference is that work
rather than membership is in issue.
Section 10 (k) adds a new procedural dimension in the case of juris

dictional disputes. Usually a charge of an unfair labor practice leads

directly to an invocation of the Board's authority under section 10(c)19
to issue an administrative cease and desist order.20 However, a 10(k)
determination is a prerequisite to any issuance of a 10(c) order in juris
dictional disputes. In order for the Board to proceed with a determina
tion under section 10 (k), the record made at the hearing must show that

15 The distinction between work-assignment and representation disputes is not universally
recognized. See Kovarsky, The Jurisdictional Dispute, 42 Iowa L. Rev. 509, 514-18 (1957).
See also Hyman & Jaffe, Jurisdictional Disputes, N.Y.U. First Annual Conference on Labor

423, 427 (1948).
16 Dunlop, Jurisdictional Disputes, N.Y.U. Second Annual Conference on Labor 477,

478-79 (1949).
" 61 Stat. 144 (1947), 29 U.S.C. � 159(c) (1958), as amended, 29 U.S.C. � 159(c) (Supp.

II, 1959-1960).
18 Dunlop, supra note 16, at 479.
19 49 Stat. 454 (1935), 29 U.S.C. � 160(c) (1958).
20 NLRB v. United Ass'n of Journeymen & Apprentices of the Plumbing Indus., 242 F.2d

722 (3d Cir. 1957).
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a work-assignment dispute within the meaning of 8(b)(4)(D) exists,
that there is reasonable cause to believe that the respondent union had
induced a work stoppage in connection with the dispute, and that the

parties have not adjusted their dispute or agreed upon voluntary methods
of settlement.21
It is quite clear that 10(k) requires a "determination," but the kind

of determination required has been in controversy since the Board
handled its first case under this section.22 The Board has consistently
held, as it did in Radio Engineers, that the requirements of 10(k) "to
hear and determine the dispute" are met if the Board decides that the

respondent union was not entitled to have the work assigned to it under
either an outstanding Board order, a certification as provided in 8(b)
(4) (D), or a collective bargaining agreement. In support of this narrow

construction, the Board has taken the position that to make an affirma
tive assignment of work would improperly limit the employer's freedom
and would result in granting a union something more than the limited
union shop permitted by section 8(a) (3).23
However, in order to promote observance of agreements, the Board

very early adopted the position that jurisdictional strikes in support of
contract rights do not fall under the proscription of 8(b) (4) (D), despite
the fact that the language of that section does not make this exception.24
Furthermore, there has been a line of cases,25 beginning with Local 26,
Int'l Fur & Leather Workers Union (Winslow Bros.),26 where the
Board viewed the work-assignment disputes as essentially a question of
which of two previously certified bargaining units more appropriately in
cluded the work. Since a representation dispute does not come within
the ambit of an 8(b)(4)(D) charge,27 the work-assignment dispute was

21 24 NLRB Ann. Rep. 108 (1959).
22 Lodge 68, Int'l Ass'n of Machinists, 81 N.L.R.B. 1108 (1949) (Moore Drydock Co.).
23 Los Angeles Bldg. & Constr. Trades Council, 83 N.L.R.B. 477 (1949).
24 National Ass'n of Broadcast Eng'rs, 105 N.L.R.B. 355 (1953) (NBC).
25 Des Moines Electrotypers Union, 125 N.L.R.B. 391 (1959) (Meredith Publishing Co.) ;

Window Glass Cutters League, 123 N.L.R.B. 1183 (1959) (Libbey-Owens-Ford Glass Co.) ;
National Ass'n of Broadcast Eng'rs, 110 N.L.R.B. 1233 (1954) (American Broadcasting-
Paramount Theatres, Inc.) ; Local 211, United Ass'n of Journeymen and Apprentices of the
Plumbing Indus., 107 N.L.R.B. 463 (1953) (Ethyl Corp.) ; Radio & Television Broadcast
Eng'rs Union, 103 N.L.R.B. 1256 (1953) (CBS, Inc.) ; National Ass'n of Broadcast Eng'rs,
103 N.L.R.B. 479 (1953) (NBC) ; Amalgamated Meat Cutters, 101 N.L.R.B. 181 (1952)
(Safeway Stores, Inc.) ; United Mine Workers, 101 N.L.R.B. 425 (1952) (Equitable Gas Co.).
26 90 N.L.R.B. 1379 (1950).
27 Communications Workers, 118 N.L.R.B. 1104 (1957) (Mountain States Tel & Tel

Co.).
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treated as stemming from an ambiguous area of representation, and the

Board, purporting to reexamine the scope of the bargaining unit, found
that the employees who would perform the disputed work would have
interests in working conditions more closely akin to those of employees
in one union rather than another. This representation or "unit determina
tion" approach has been used only in cases where the jurisdictional dis
pute arose between unions which were both entrenched as bargaining
agents and involved in a controversy over a fringe matter.28 The unit
determination approach and the above-mentioned vindication of con

tractual rights were the Board's only deviation from its policy of refus

ing to make an affirmative assignment, in the absence of an order or

certification entitling one of the parties to the work in question.
This narrow construction resulted in a singularly ineffective attempt

by the Board to settle these disputes, to the dissatisfaction of everyone
concerned. The Board's 10 (k) hearing, after a charge that an unfair
labor practice had been committed, merely resulted in a confirmation of
the employer's assignment unless the offending union was agitating for
work considered within the scope of its certification29 or the employer
was acting in breach of contract.30 Yet this hearing was a condition
to issuance of a complaint under section 10(b)31 and the formal, trial-
type hearing of the 8(b)(4)(D) charge under section 10(c), which only
redecided the same issue.32 Since only the cease and desist order issuing
from the 10(c) hearing is enforceable by application to a federal court of

appeals under section 10(e),33 this time consuming procedure34 proved
28 Feldesman, Work Assignment Disputes as Bargaining Unit Issues Under the National

Labor Relations Act, as Amended, 6 Syracuse L. Rev. 239, 259 (1955).
2� E.g., National Union of Marine Cooks, 82 N.L.R.B. 916 (1949) (Irwin-Lyons Lumber

Co.).
3� Tacoma Printing Pressmen's Union, 48 L.R.R.M. 1187 (1961) (Valley Publishing Co.).
31 49 Stat. 453 (1935), 29 U.S.C. � 160(b) (1958); NLRB Rules, 28 C.F.R. � 101.34

(1949).
32 See Local 595, Int'l Ass'n of Bridge Iron Workers, 112 N.L.R.B. 812 (1955) (Bechtel

Corp.). The General Counsel has the burden of proving noncompliance with the 10(k)
determination as a prerequisite to the Board finding an unfair practice or issuing a remedial
order in the 10(c) hearing. Los Angeles Bldg. & Constr. Trades Council, 94 N.L.R.B. 415

(1951).
33 49 Stat. 454 (1935), as amended, 29 U.S.C. � 160(e) (1958).
34 The total elapsed time between the filing of an unfair labor practice charge and the

entering of an effective judicial decree is approximately 2% years. H.R. Rep. No. 576, 87th

Cong., 1st Sess. (1961). For a detailed analysis of the causes of delay in the Board's pro

cedures, see Advisory Panel on Labor-Management Relations Law, Organization and Pro

cedure of the National Labor Relations Board, S. Doc. No. 81, 86th Cong., 2d Sess. (1960).
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quite discouraging, particularly to the construction industry, where
building contractors are often obliged to finish a job within a specified
time limit.
While work-assignment disputes are particularly distasteful to the

employer and result generally in the disruption of economic activity, the
narrow construction placed on the requirements of 10(k) seriously af
fected the vital interest of the working man in his ability to get work.
Fundamental to the persistence of the work-assignment dispute is his
realization that any contraction of the area in which his skills are utilized
curtails his chances to get work.35 The mere confirmation of the em

ployer's assignment offered little hope that the merits of his claim would
be considered.

II

Conflicts Inherent in Affirmative Work Awards
1. Scope of 8(b)(4)(D)

The legislative history of 8(b)(4)(D) and 10(k) indicates that the
primary concern of Congress was the protection of the employer caught
between conflicting employee groups.36 The situation primarily envisaged
was two groups of employees, both performing an organic part of the
employer's integrated operation, and consequently both in a position
to seriously impair that operation with a strike.37 Characteristic of this
situation is the traditional border conflict between two craft groups over

which group, in view of its skills and traditions, is more appropriately
entitled to certain work tasks marginal to the jurisdiction of each of
them.38

Since protection of the employer was Congress' primary concern,
the Board has recognized disputes to be within the meaning of 8(b)(4)
(D) only where an object of the unfair practice was to force an assign
ment of the work to one group rather than another. Thus, the Board
early distinguished the representation case.39 Using this criterion, the
10(k) hearing has been quashed where an apparent violation was found
actually to be a strike to maintain job classification,40 to protect area

35 Hyman & Jaffe, Jurisdictional Disputes, N.Y.U. First Annual Conference on Labor
423, 42S (1948).

3� H.R. Rep. No. 245, 80th Cong., 1st Sess. 23-24 (1947) ; H.R. No. 510, 80th Cong., 1st
Sess. 43-44 (1947) (Conference Report).

37 See 93 Cong. Rec. 3838 (1947) (remarks of Senator Taft).
38 Gregory, Labor and the Law 113 (2d ed. 1958).
39 Lodge 68, Int'l Ass'n of Machinists, 81 N.L.R.B. 1108 (1949) (Moore Drydock Co.).
40 American Wire Weavers' Protective Ass'n, 120 N.L.R.B. 977 (1958) (Lindsay Wire

Weaving Co.).
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wage standards,41 or to force hiring for work not being done.42 A strike
originally lawful is not converted to a jurisdictional strike merely because
the employer replaces the strikers and accession to their demands would
necessitate discharge of the replacements.43 But where one of the objects
is to force assignment to one group rather than another, the presence of
other lawful objects does not affect the illegality of the strike.44 Neither
does the fact that the demand is only for a minor part of the job and
would not involve discharge of any employees.45 Where the subcontract
ing situation exists, the general contractor, having ultimate control of
the job, is considered the assigning employer for all employees on the
project, including those hired by the subcontractor. Thus, a union vio
lates 8(b)(4)(D) by pressuring the employer either to subcontract
work,46 to refrain from subcontracting,47 or to change subcontractors48
when such a change in policy will ultimately result in assignment of the
work to persons other than those presently performing it.49

However, the broad scope of the statutory language and of the defini
tion of employees in section 2 (3) 50 have required the Board to consider
a number of situations under 8(b)(4)(D) quite different from the
simple craft-type dispute mentioned above. The Board has, for instance,
interpreted section 8(b)(4)(D) to cover disputes where one of the con

tending groups was composed of nonemployees.51 Similarly, the fact

4i Ship Scaling Contractors Ass'n, 87 N.L.R.B. 92 (1949) (Ship Painters Local 961).
42 International Bhd. of Elec. Workers, 120 N.L.R.B. 1611 (1958) (Associated Eng'rs,

Inc.).
43 Sheet Metal Workers Int'l Ass'n, 90 N.L.R.B. 1015 (1950) (Albers Milling Co.).
44 E.g., Brotherhood of Painters, Decorators, & Paper Hangers, 126 N.L.R.B. 683 (1960)

(Southern Fla. Hotel & Motel Ass'n) (area hiring practice) ; Local 508, Int'l Bhd. of Elec.

Workers, 124 N.L.R.B. 323 (1959) (Peacock Constr. Co.) (hiring uncertified employees);
International Longshoremen's Ass'n, 108 N.L.R.B. 313 (1954) (Cargill, Inc.) (hazardous
work conditions).

45 Local 472, Int'l Laborers Union, 123 N.L.R.B. 1776 (1959) (Ernest Renda Contract
ing Co.).

46 Local 553, United Ass'n of Journeymen & Apprentices of the Plumbing Indus., 106
N.L.R.B. 186 (1953) (Alton Water Co.).

47 Local 976, Int'l Longshoremen's Ass'n, 116 N.L.R.B. 1533 (1956) (Abraham Kaplan).
48 United Bhd. of Carpenters, 119 N.L.R.B. 1444 (1958) (Wendnagel & Co.), rev'd on

other grounds, 261 F.2d 166 (9th Cir. 1958).
49 Local 562, United Ass'n of Journeymen & Apprentices of the Plumbing Indus., 107

N.L.R.B. 542 (1953) (Charles E. Myles).
50 49 Stat. 450 (1935), as amended, 29 U.S.C. � 152(3) (1958).
51 See, e.g., Teamsters Union, 107 N.L.R.B. 223 (1953) (Biagi Fruit & Produce Co.);

Truck Drivers Union, 92 N.L.R.B. 1715 (1951) (Direct Transit Lines, Inc.) ; William Fargo,
91 N.L.R.B. 1003 (1950) (New London Mills, Inc.). This broad interpretation of 2(3) was
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that conflicting unions represent identical crafts is no bar to the Board's

jurisdiction, since the word "class" is interpreted broadly to mean

"groups."52 Moreover, actual interunion conflict is not necessary. It
is no defense to an 8(b)(4)(D) charge that the employees presently
performing the work would not be prejudiced if the employer acceded
to the striking union's demands.53 The exclusive test is the presence of
the unlawful object of reassignment, and the decisions emphasize the

employer's right to freedom from coercion.
While such broad jurisdiction may be justified by the language of

8(b)(4)(D) and 2(3) standing alone, serious problems arise where
Board arbitration of all cognizable work-assignment disputes is manda

tory.54 As will be seen, the most serious of these are the infringement
on the employer's freedom to assign work as he pleases, the compromise
of the statutory limitations on union security which arbitration will in

evitably entail, the practical difficulties in enforcing Board "determina
tions," and the weapon of the civil damage suit which seems to be
available to the employer regardless of the outcome of the arbitration.
This has led the NLRB, with considerable justification, to give to 10(k)
the narrowest possible scope.

2. Employer Prerogative
The plain language of 8(b)(4)(D) guarantees to the employer free

dom to assign work as he pleases unless he is "failing to conform to an

order or certification of the Board determining the bargaining representa
tive for employees performing such work." Section 10(k), when read
in conjunction with 8(b)(4)(D), seems to be merely a procedural
limitation on the Board's protection of this freedom. As such, it must
be based on the assumption that the employer is either completely neutral,
or at least is at the point of willingness to make the assignment to either

settled prior to the passage of 8(b)(4)(D) and 10(k). See Briggs Mfg. Co., 75 N.L.R.B.
569,571 (1947) (Foreman's Ass'n).

52 Truck Drivers Union, supra note 51, at 1720; Lodge 68, Int'l Ass'n of Machinists, 81
N.L.R.B. 1108 (1949) (Moore Drydock Co.).

53 Truck Drivers Union, 92 N.L.R.B. 1715, 1721 (1951) (Direct Transit Lines, Inc.).
54 Members Houston and Murdock, dissenting in Lodge 68, Int'l Ass'n of Machinists, 81

N.L.R.B. 1108, 1128 (1949) (Moore Drydock Co.), and International Longshoremen's Union,
82 N.L.R.B. 650, 663 (1949) (Juneau Spruce Corp.), respectively, suggested that the Board
might in its discretion dispense with the 10(k) hearing and proceed immediately to a

hearing on the unfair practice in certain types of cases. However, the legislative history
indicates the word "directed" is meant literally. See Herzog v. Parsons, 86 U.S. App. D.C.
198, 202, 181 F.2d 781, 785, cert, denied, 340 U.S. 810 (1950) ; Lodge 68, Int'l Ass'n of
Machinists, supra at 1114.
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group, so long as his employees will return to work. In fact, however,
in a considerable proportion of the reported cases, the employer's interest
is far deeper than that of a neutral observer, and any Board determi
nation contrary to his assignment would impinge upon the employer's
prerogative guaranteed by8(b)(4)(D).
A common situation is one in which the striking union is an "outside

union," that is, one not currently representing any of the employees.55
If the Board, in a 10 (k) determination, were to base its decision as to
which group deserved the work on factors other than the employer's
assignment, a favorable decision for the outside union would apparently
require the employer to discharge his own employees, or at least cut back
their work, in order to hire the employees who won the arbitration award.
In such a case the "underlying dispute" is as much between the employer
and the union as it is between the two unions. Furthermore, even where
both competing unions have bargaining or representative status with
respect to some part of the employer's operation, it is by no means cer

tain that the employer will be neutral.56

Conceding a lack of neutrality, the employer's prerogative has not
been without limitation, statutory or otherwise. Where the competing
unions have representative status with respect to a portion of the em

ployer's operation, it may be that the work is within the certification of
one of the unions. If so, a strike to secure assignment of it is specifically
excepted from the prohibitions of 8(b)(4)(D). The statute is specific
in declaring that the employer's prerogative is not to extend to the point
of allowing him to violate a certificate. Similarly, where both groups
are recognized by the employer, the competing claims are more likely to
be based on contract, and the Board has, on occasion, construed the work-
assignment clauses.57 If it is found that one of the contracts covers the
disputed work, the employer's neutrality or lack of neutrality is of little
moment, since the policy of protecting the employer's freedom to assign
work as he sees fit is not extended to countenancing his breach of con
tract.58

55 E.g., National Union of Marine Cooks, 82 N.L.R.B. 916 (1949) (Irwin-Lyons Lumber
Co.). The Supreme Court in Radio Engineers was mistaken in assuming that most juris
dictional disputes occur because of overlapping contracts. 364 U.S. at 582. Research indicates
that of 31 nonconstruction disputes which reached a 10(k) determination during its first

10-year period of operation, 15 were the result of activities by an "outside'' union.
5� Window Glass Cutters League, 123 N.L.R.B. 1183 (1959) (Libbey-Owens-Ford Glass

Co.).
57 National Ass'n of Broadcast Eng'rs, 105 N.L.R.B. 355 (1953) (NBC).
58 Id. at 363-64.
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A further limitation on the employer's freedom of assignment was

made in those cases where the Board considered the jurisdictional dispute
to be "between two certified bargaining units, as to which more appro

priately included the disputed work" within its certification.59 This ap

proach limited the employer's prerogative more than did the original
certification. The original unit determination which precedes the election

and certification, while based to a large extent on the work being per
formed by the employees at the time, does not of itself freeze those tasks
in the unit found appropriate.60 The employer remains free to cut back
or reassign the tasks. Since work-assignment disputes among employee
groups arise primarily over marginal tasks, an affirmative assignment in
the 10 (k) hearing would have the effect of freezing the work in one or the
other of the bargaining units.

In none of the cases where the Board made an affirmative assignment
under the guise of either construing the contract or making a unit deter
mination did the Board find itself confronted with a militantly partisan
employer. Of course, those cases have been relatively rare. The majority
of 10 (k) hearings have merely resulted in a declaration that the respond
ent union was not entitled to strike. If the activity was not stopped,
proceedings were instituted which eventually resulted in a cease and
desist order. Yet the Board disclaimed any intent to affirmatively assign
the work to the "winning" group.61 Presumably the employer could have

assigned the work to a third group, or even to the losing group if he so

chose. While it could hardly be claimed that such conduct effected a

"determination" of the dispute, the problem of running afoul of the rights
guaranteed the employer by 8(b)(4)(D) was avoided.
It is apparent that the Board's policy of keeping the employer's free

dom completely sacrosanct will have to be tempered to some extent in
pursuance of its commission to make affirmative awards in the interests
of settling jurisdictional disputes. As will be seen, special relationships
which exist between contractors, subcontractors and craft unions in the
building industry require an approach in which the employer's rights are

balanced against certain work rights which grow out of the employee's
craft affiliation. At the same time, some possibilities will be explored
along the lines of ameliorating the "outside union" problem, which poses
the most serious threat to the policy of preserving employer prerogative.
69 Cases cited note 25 supra.
60 Plumbing Contractors Ass'n, 93 N.L.R.B. 1081 (1951).
61 Local 16, Int'l Longshoremen's Union, 118 N.L.R.B. 109, 113 (1957) (Denali-McCray

Constr. Co.).
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The problems can best be seen after an examination of a number of other
difficulties with which the Board's arbitration role will be inevitably
fraught.

3. Union Security
Section 8(a)(3)62 forbids an employer to encourage or discourage

membership in any labor organization "by discrimination in regard to

hire or tenure or any term or condition of employment." However, the
union security proviso to this section permits an agreement with a labor
organization requiring that employees join the union on or after the
thirtieth day and maintain membership as a condition of employment.
Section 8(b)(2)63 bars union activity to force the employer to violate
8(a)(3). This latter section of the amended act differs from section
8 (3) 64 of the Wagner Act only as to the type of union security provisions
which were permitted. For the most part, the Board had settled in detail
the factors on which it would rely in determining whether this section
had been violated prior to Taft-Hartley's creation of unfair union prac
tices, and these criteria have been followed subsequent to the 1947 act.65
The Board reasons that an affirmative award in a 10(k) hearing would

require preferential hiring,66 a practice which has long been vigorously
prosecuted by the Board under 8(3) and 8(a)(3). Thus, if arbitration
should result in an award for an "outside union" which previously had
no bargaining status with the employer, his "compliance" with the award
would force him to hire only members of that union. In effect, this would
establish a closed shop coextensive with the work subject to the award,
thereby forcing the employer to discriminate "in regard to . . . tenure

of employment" by discharging employees presently performing the work

simply because of nonmembership in the union receiving the assignment.
This would also be true, though to a lesser extent, where both contend

ing employee groups were, at the time, performing some part of the em

ployer's total operation. In such a case the disputed work would more

than likely be marginal and the award might not require discharge of

any employees. Yet the opportunity to perform this work would effec

tively be denied nonmembers of the winning union. They would be
discriminated against with regard to a "term or condition of employment"

62 61 Stat. 140 (1947), 29 U.S.C. � 158(a)(3) (1958), as amended, 29 U.S.C. � 158(a)(3)
(Supp. II, 1959-1960).
63 61 Stat. 141 (1947), 29 U.S.C. � 158(b)(2) (1958).
64 49 Stat. 452 (1935), as amended, 29 U.S.C. � 158(a)(3) (1958), as amended, 29 U.S.C.

� 158(a)(3) (Supp. II, 1959-1960).
65 14 NLRB Ann. Rep. 59 (1949).
6� Los Angeles Bldg. & Constr. Trades Council, 83 N.L.R.B. 477 (1949).
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on the basis of union affiliation. Moreover, the Board has expressed
the fear that 8(a)(3) would be violated in the situation in which the

dispute arose between a union and an unorganized group of employees.
If custom and tradition are the salient factors in arriving at an affirmative

award, the union would most likely prevail because its claim on this

basis would normally be much stronger.67
It has been pointed out that employer compliance with a Board deter

mination is quite different from unilateral discrimination on his part,68
but the Board's reluctance to compromise this section even to the slight
degree required by 10 (k) had weighty reasoning behind it. There is no

indication in the legislative history of 8(a) (3) that Congress disapproved
of the Board's previous operation under 8(3), and the courts have sup
ported the Board's vigorous enforcement of the nondiscrimination prin
ciple embodied in this section. The Sixth Circuit has held it a violation
of 8(a)(3) for an employer to discharge his employees and subcontract
the disputed work to an employer using members of another union ex

clusively, even though the action was necessary to keep the plant oper
ating.69 Similarly, the Third Circuit has struck down a preferential
hiring agreement made in exchange for a no-strike promise, even though
actual discrimination had not been shown.70 The Supreme Court has
held that while the act requires an employer motive to encourage or dis
courage membership, specific proof of intent is unnecessary where the
employer's conduct inherently tends to this result.71
In this connection it should be noted that 8(a)(3), as a substan

tive provision of the statute, lays down an absolute standard of no dis
crimination. An orthodox construction of the statute would seem to

require that 10 (k), as a procedural provision, be construed so as not to
conflict with that standard. Thus, the Board's attempt to harmonize
8(D)(4)(D) and 8(a)(3) by as narrow a construction of 10(k) as

possible is understandable, particularly in view of the vigor with which
the courts have enforced 8(a)(3).72
The history of the act from 1935 and of the Board's operation under

it, however, does not inevitably support the argument that the nondis-

67 See William Fargo, 91 N.L.R.B. 1003 (1950) (New London Mills, Inc.).
68 Note, Work-Assignment Disputes Under the National Labor Relations Act, 73 Harv.

L. Rev. 1150, 1157 (1960).
�* NLRB v. Oertel Brewing Co., 197 F.2d 59 (6th Cir. 1952).
70 Eichleay Corp. v. NLRB, 206 F.2d 799, 803 (3d Cir. 1953). But see Local 357, Int'l

Bhd. of Teamsters v. NLRB, 365 U.S. 667, 673-75 (1961).
" Radio Officers' Union v. NLRB, 347 U.S. 17, 45 (1954).
72 Comment, 33 N.Y.U.L. Rev. 619, 621 (1958).
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crimination principle is to be subjected to no limitation whatsoever. It

was limited in the Wagner Act by the closed shop proviso,73 and Congress,
in lifting this restriction generally, may well have decided, in the interest
of industrial peace and harmony, to retain it in this one narrow area if in

fact an affirmative award would, in some instances, result in a conflict
with 8(a) (3).74 The Board has in fact departed from its position of hold
ing 8(a)(3) inviolate by disposing of jurisdictional disputes in the two

lines of cases mentioned, that is, by construing contractual work-assign
ment clauses and by utilizing the unit determination approach in what
are essentially work-assignment disputes. Of course the unit determina

tion, as pointed out above, does not in itself preclude a reassignment of
work, since theoretically it does not freeze the duties or work tasks of
the employees in the unit found appropriate.75 But the argument that
the problem of 8(a)(3), encountered in the work-assignment context, is
thus avoided is at best legalistic. In these cases the Board is in fact

deciding which of two distinct groups of employees will perform the

work, rather than whether employees already assigned the work will
be permitted to bargain through one representative rather than another.
Even if the assignment of the work to one bargaining unit rather than
the other is seen only as giving the winning union the right to bar

gain for the work under section 8 (5),76 the practical corollary of this
is that the losing unit has no effective opportunity to bargain for it at all.
If the winning bargaining unit has a union security arrangement, the

employees must either join that union or be taken off the work altogether
within thirty days.
Thus, not only the employer's freedom to assign work as he pleases, but

also, to some extent, the employee's right to freedom from discrimination
on the basis of union membership is compromised whenever work assign
ment disputes are arbitrated, even when the arbitration is done under
the guise of a unit determination. Here again, the affirmative work award
seems to conflict most violently with 8(a)(3) in the "outside union" sit
uation.

4. Enforceability of Board Determinations
Section 10(k) as originally proposed provided that the determination

of the Board or an arbitrator appointed by it would be a final order and
73 � 8(3), 49 Stat. 452 (1935), as amended, 29 U.S.C. � 158(a)(3) (1958), as amended,

29 U.S.C. � 158(a)(3) (Supp. II, 1959-1960).
74 See Cole, Interrelationships in the Settlement of Jurisdictional Disputes, 10 Lab. L.J.

454, 456 (1959).
75 Plumbing Contractors Ass'n, 93 N.L.R.B. 1081, 1087 (1951).
76 49 Stat. 453 (1935), 29 U.S.C. � 158(a)(5) (1958).
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hence, if complied with, a defense to an 8(b)(4)(D) complaint.77 The

final bill, however, provided for neither arbitrators nor final orders in

10 (k) proceedings.78 It was probably assumed by Congress that the only
difference in the two versions consisted in the final bill's retaining in the
Board responsibilities which could have been delegated to an arbitra
tor under the proposed bill.79 In any event, the provision for a final order
did not appear in the bill as passed. Since the word "order" in the statute

refers only to final orders issued in unfair labor practice cases,80 the
Board argued in Radio Engineers that mere compliance with a determi
nation might not be a defense to 8(b) (4) (D).81 In view of the legislative
history of this section, however, it is doubtful that any court would up
hold a complaint issued under such circumstances.
But even if the determination is a final order, a failure by the em

ployer to assign work in accordance with it would not be an unfair labor

practice. "Unfair labor practice" is a term of art and refers only to

violations of section 8.82 That section makes no mention t)f work assign
ments by employers. And if a finding by the Board that the employer
should assign the work to a certain union is considered a determination
that the work be included in its bargaining unit, the most that could be
demanded of the employer is that he bargain with that union.83 Good faith
bargaining, however, does not require agreement,84 and the unit deter
mination does not, at least theoretically, prevent reassignment of marginal
tasks.85 "Compelling an employer to accept a Board determination" as

to assignment is generally considered, outside the construction industry
at least, as an "unwarranted infringement on the rights of management"
and an inducement to unions to bypass collective bargaining in favor of
Board determinations.88
It seems to have been assumed by both the Congress and the Supreme

Court that employers were neutral in the great majority of such cases. The
Board's experience proves this is not always the case, but it is arguable

77 S. 1126, 80th Cong., 1st Sess. � 10(k) (1947).
78 See H.R. Rep. No. 510, 80th Cong., 1st Sess. 57 (1947).
79 See NLRB v. United Ass'n of Journeymen Plumbers, 242 F.2d 722, 725-26 (3d Cir.

1957).
80 Manhattan Constr. Co. v. NLRB, 198 F.2d 320 (10th Cir. 1952).
81 Brief for Appellant, p. 23.
82 � 2(8), 49 Stat. 450 (1935), 29 U.S.C. � 152(8) (1958).
83 � 8(5), 49 Stat. 453 (1935), 29 U.S.C. � 158(a) (5) (1958).
84 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 45 (1937).
85 Plumbing Contractors Ass'n, 93 N.L.R.B. 1081, 1087 (1951).
86 Farmer & Powers, The Role of the National Labor Relations Board in Resolving

Jurisdictional Disputes, 46 Va. L. Rev. 660, 695 (1960).
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that the Court, in demanding of the Board that it "affirmatively assign
the work," went further than the statute in demanding compliance by both
the losing union and the employer. Nevertheless, the Board's authority
is limited by the act. In the majority of cases no problem will arise. A
union that continues to strike against a Board determination violates

8(b)(4)(D) at least and can be prosecuted before the Board under

10(b). But where an employer refuses to accept a decision against the
union he favors, the only course the statute provides is for the winning
union to continue to strike. If, however, the union is not powerful
enough to force employer compliance, the Board's authority will be com

promised. In such a case, the winning union or nonunion employees could
not bring a civil action under section 303(a) because an employer, by
making a work assignment, cannot violate 303 (a) , which incorporates only
that behavior proscribed by 8(b)(4)(D), any more than he can violate
8(b)(4)(D). Of course, where the union's claim is based on contract,
as it is in most 'cases, a failure of the employer to comply with the con

tract as interpreted in a 10(k) determination should be a proper subject
for court action under 301(a).87
It is difficult to imagine a case in which an employer, after full oppor

tunity to present his case at the 10 (k) hearing, will prefer to risk a lawful
picket rather than acquiesce in the Board's finding. Nevertheless, in view
of the decision in Radio Engineers, the lack of direct enforcement ma
chinery is a serious deficiency in the statute. As will be seen, this is
particularly true in the construction industry where the effectiveness of
the National Joint Board depends heavily on the ability of the NLRB to

force employer compliance.

5. Section 303

One of the most interesting aspects of the jurisdiction dispute problem
is the interrelationship between the administrative machinery provided
by 8(b)(4)(D) and 10(k) and the civil remedy provided by section
303.88 Section 303(a), in referring to 8(b)(4)(D), incorporates by re

ference only the standards necessary to justify the strike or threat

thereof, and omits reference to 10 (k) which, as a necessary condition
to issuance of a cease and desist order under 8(b)(4)(D), looks to the

right to the work itself. Since the statute provides no means of securing
a Board determination as to the right to the work other than by a strike

87 61 Stat. 156 (1947), 29 U.S.C. � 185(a) (1958).
88 61 Stat. 158 (1947), 29 U.S.C. � 187 (1958), as amended, 29 U.S.C. � 187(a) (Supp.

II, 1959-1960).
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or threat thereof in violation of 303(a), the possibility of inconsistent

results in parallel actions before the Board and before the court is

apparent.89
Where a technical question peculiarly within the competence of an ad

ministrative agency is involved, it is a common procedure for the court

to invoke the doctrine of prior referral, deferring the civil action until
a decision has been made by the agency.90 The Supreme Court, however,
in International Longshoremen's Union v. Juneau Spruce Corp. affirmed
a verdict for the employer under section 303(a), holding that Congress
intended the remedies arising from this section be "independent" of
those under 8(b)(4)(D), and that administrative action under 10 (k)
was not a prerequisite to a damage suit.91 Of course, in providing for
dismissal of the charge before the Board upon voluntary adjustment of
the dispute, there is no reason to assume Congress intended the employer
to be deprived of a remedy for damages he may have sustained during
the strike. In fact, the legislative history indicates that the purpose of
this section was to provide some means of direct action by the employer
without waiting for or resorting to administrative proceedings.92 Never

theless, where the parties cannot settle the dispute, subjection to civil
liability for invoking administrative settlement procedures cannot be
defended on any basis of law or policy.
It is arguable, however, that the Radio Engineers decision has limited

the broader implications of Juneau Spruce. In Juneau Spruce the juris
dictional row was between an outside union and an inside union, a type
of case wherein the Board, under its then current interpretation of 10 (k),
could only have confirmed the employer's assignment. The Ninth Circuit
had conceded that "whether any of the incongruous results that appellant
suggests would result from court action prior to a 10 (k) hearing depends
to a large extent on the scope of the Board's determination under that

89 Compare Deena Artware, Inc., 86 N.L.R.B. 732 (1951), order modified and enforced
sub nom. NLRB v. Deena Artware, Inc., 198 F.2d 645 (6th Cir. 1952), cert, denied, 345'
U.S. 906 (1953), with United Brick & Clay Workers v. Deena Artware, Inc., 198 F.2d 637
(6th Cir.), cert, denied, 344 U.S. 897 (1952).
90 E.g., Slocum v. Delaware L. & W.R.R., 339 U.S. 239, 242-43 (1949) ; S.S.W., Inc. v.

Air Transp. Ass'n, 89 U.S. App. D.C. 273, 191 F.2d 658 (1951), cert, denied, 343 U.S. 955
(1952). For a detailed discussion of this doctrine as applicable to the jurisdictional dispute
problem, see Note, Sections 8(b)(4)(D) and 303: Independent Remedies Against Union
Practices Under the Taft-Hartley Act, 61 Yale LJ. 745, 751-53 (1952).
91 342 U.S. 237, 243-45 (1952).
92 See 93 Cong. Rec. 5038 (1947) (remarks of Senator Ball) ; id. at 5045 (remarks of

Senator Donnell) ; id. at 5060 (remarks of Senator Taft) ; id. at 6612 (remarks of Senator
Morse) .
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section."93 Distinguishing Winslow Bros, on the grounds that the dispute
there was between two inside unions and required an arbitration type
decision, the Ninth Circuit noted that, in view of the plain terms of the

contract, it was not likely that a court would have come to a different
conclusion as to whether it included the disputed work than would the
Board.94 The case having arisen as a civil action under 303, the Supreme
Court, in affirming, held the two remedies to be entirely separate and so

did not address itself to the adequacy of the Board's 10 (k) determin
ation.95
In the light of the Supreme Court's recent pronouncement requiring

an affirmative award in the case of 8(b)(4)(D) disputes, it is manifest
that a less rigid construction of the "independence" of these two sections
is desirable. It would seem that the employer could be protected by an

award of damages for conduct running counter to the 10 (k) determin
ation prior to the adjudication of the unfair practices under 10(c), but
not prior to the 10(k) determination itself. The Board itself has said
that the 10 (k) determination does not involve an unfair labor practice
"as yet."96 Hence, it may be said that there is no unfair labor practice
within the meaning of 8(b) (4) (D) until after the 10(k) hearing has de
fined the rights of the parties. This interpretation would allow the union
to prevent the cause of action from arising by compliance with the 10(k)
determination. This does not seem unreasonable since under the 1959

amendment,97 only a threat of strike is necessary to permit employers
to invoke the 10 (k) procedure. If he failed to do so after a formal threat,
the employer would have only himself to blame if a damaging strike
followed.

Conversely, complete separation of the two remedies has the effect of

undermining arbitration, whether by the Board or by a private agency,
by placing in the hands of the employer a means of enforcing what may
in some instances, particularly in the construction industry, be unreason

able or unjustified work assignments, without regard to the decision of
the arbitrator.98 Allowing such a weapon to remain in the hands of the

93 189 F.2d 177, 187 (9th Cir. 1951).
94 Id. at 188.
95 342 U.S. 237, 244 (1952).
96 Lodge 68, Int'l Ass'n of Machinists, 81 N.L.R.B. 1108, 1119 n.17 (1949) (Moore

Drydock Co.).
9i Labor-Management Reporting and Disclosure Act � 8(b) (4) (ii), 73 Stat. 542 (1959),

29 U.S.C. � 158(b) (4) (ii) (Supp. II, 1959-1960).
98 See Note, Work-Assignment Disputes Under the National Labor Relations Act, 73

Harv. L. Rev. 1150, 1160 (1960).
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employer would be less conscionable than a relatively minor limitation
on his right to seek civil relief, particularly where the danger of substan
tial damage to him is minimal.

Ill

Bargaining Status as a Criterion for 10(k) Determination
It can be seen from the foregoing discussion that many of the statutory

conflicts and practical difficulties which compulsory arbitration will bring
are the result of the broad interpretation which the Board has felt com

pelled to give to 8(b)(4)(D). Particularly troublesome is the case of
the "outside" or unrecognized union, claiming work which at the time
is being done by employees who are either unorganized or are members
of a rival union. Recognition of such a claim, if it could be enforced
against a recalcitrant employer, would jeopardize the jobs of the present
employees and necessitate recognition of a closed shop status for a group
which had no prior claim to recognition. As such, it would not only violate
the spirit of 8(b)(4)(D) and 8(a)(3), but would seriously undermine
the certification procedure as a means of gaining recognition.
Of course, the Board, recognizing the relative status of the disputing

groups, might consider this controlling in the 10 (k) hearing, and a deter
mination in favor of such a union might never be rendered. But this

possible solution is inefficacious, for it would make the 10(k) hearing
pointless, while retaining it as a procedural condition precedent to issuance
of the complaint which will eventually result in the cease and desist order
under 10(c). This delay does not seem entirely fair to the beleaguered
employer, particularly in view of the statutory 10-day waiting period
prior to the 10(k) hearing, and the additional .waiting period for com

pliance with the determination which seems to be implicitly guaranteed
the offending union by the provision for dismissal."

Recognition of many of the difficulties has prompted at least one com

mentator to question whether Congress intended, the statute dictates or

policy considerations warrant the handling of such cases under 8(b)(4)
(D).wo Member Murdock, dissenting in Lodge 68, Int'l Ass'n of Ma
chinists (Moore Drydock),101 strongly urged that the outside union
situation, inasmuch as it involved a claim for preferential hiring by two

99 See 28 C.F.R. � 101.36 (Supp. 1961).
100 Note, Work-Assignment Disputes Under the National Labor Relations Act, 13 Harv.

L. Rev. 1150 (1960).
ioi Lodge 68, Int'l Ass'n of Machinists, 81 N.L.R.B. 1108, 1120 (1949) (Moore Drydock

Co.).
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unions identical in craft rather than a border dispute between two crafts
as to which more rightfully included a specific task, was not a jurisdic
tional dispute within the meaning of 8(b)(4)(D), but a representation
dispute to be handled through the procedures of section 9(c). This

argument was based on a strict interpretation of the word "employees"
which the majority rejected, because of the broad definition of employees
in section 2(3) and a recognition that the difficulty of enforcing any
determination against the employer made the use of 10(k) in such case

meaningless.102 The Board has rejected as unworkable the use of the
9(c) procedures for other than clarification of the scope of previously
defined bargaining units.103
Inasmuch as the "outside union" claims are demands for preferential

hiring on the basis of union membership, they would seem to be viola
tions of 8(b)(2). Yet they have been considered to be violations of

8(b)(4)(D),104 since they fall within the broad scope of situations in

volving pressure for work reassignment. As pointed out previously, the
Board's broad interpretation of 8(b)(4)(D) was the result of its
assumption that 10 (k) was a purely procedural limitation on admin
istrative action.
Now, however, since an affirmative work award is required in all 8(b)

(4)(D) cases which reach the 10(k) stage, it is submitted that the only
means of avoiding the dangers inherent in the outside union claim would
be to consider claims by such unions as violative of 8(b)(2), and not

102 Id. at 1121.
i�3 Bell Tel. Co., 118 N.L.R.B. 371 (19S7) ; Dunlop, Jurisdictional Disputes, N.Y.U.

Second Annual Conference on Labor 477, 479-80 (1949). Member Murdock described the

dispute as between "rival" or "dual" unions competing for recognition as the bargaining
representatives for the same occupational group of employees. Lodge 68, Int'l Ass'n of

Machinists, 81 N.L.R.B. 1108, 1123 (1949) (Moore Drydock Co.). Such disputes would
now seem to be cognizable under � 8(b)(7), added by 73 Stat. 544 (1959), 29 U.S.C.

� 158(b)(7) (Supp. II, 1959-1960). The object of the picket, however, was not merely to

secure recognition of the union, but also to force replacement of the employees then

engaged in the work. Section 9(c) determinations would encounter much the same difficulties
as section 10 (k) determinations. What is needed is a device to avoid all possibility of an

"outside union" gaining representation rights through a Board decision.
104 The feasibility of prosecution under this section for activities of this nature is dis

cussed in Eichleay Corp. v. NLRB, 206 F.2d 799, 804-05 (3d Cir. 1953). See National

Maritime Union, 78 N.L.R.B. 971 (1948), aff'd sub nom. NLRB v. National Maritime

Union, 175 F.2d 686 (2d Cir. 1949). See also the concurring opinion of Chairman Farmer

in Local 562, United Ass'n of Journeymen & Apprentices of the Plumbing & Pipefitting
Indus., 107 N.L.R.B. 542, 550-52 (1953) (Charles E. Myles), in which he suggests that

disputes involving subcontracting are more properly prosecuted as secondary boycotts
under � 8(b)(4)(A).
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as giving rise to "jurisdictional disputes" within the meaning of 8(b)
(4)(D). Section 10(k) can now hardly be thought of as merely a pro
cedural limitation on administrative action. If 10(k) is seen as retro

actively sanctioning strikes or pickets, illegal when committed, or as

introducing as justification for such activity, factors such as custom in

the industry and past experience in the plant, which are over and above
the defenses enumerated in 8(b)(4)(D), then 10(k) becomes in a real
sense a substantive modification of that section. As such, it should have
at least as much weight in determining its scope as does the more remote

section 2 (3).105 The two sections should be read together in determining
their applicability to a particular case, and when the employer as well as
the employee is the victim of the unfair practice, procedures which may

ultimately penalize them more than the wrongdoer should be rejected in
favor of remedies more certain to correct the wrong.
The Court in Radio Engineers did not foreclose the possibility of the

Board's reexamining the scope of 8(b) (4) (D). Although the Board men

tioned the outside union problem in its brief,106 the Court sidestepped the

issue, limiting itself to a declaration of its confidence that the Board
could work out means of administering the statute harmoniously.107
Further, the Board has hinted that it is the lack of bargaining or repre
sentative status that justifies refusal to consider the question of tradition
or custom in the industry;108 hence, this should be justification for devis

ing means of bypassing 10(k) when confronted with outside union cases,
since 10(k) seems to require consideration of such factors. While the
Board might be treading on dangerous ground if it were to amend its regu
lations to require as a condition of invoking the 10(k) hearing that both

competing employee groups have bargaining or representative status,109
it has always been the duty of the Regional Director to determine, as a

prerequisite to issuing a notice of hearing, "whether it appears that the
Board should determine the dispute under 10(k)."110 Since the General

105 See Farmers Reservoir & Irrigation Co. v. McComb, 337 U.S. 7SS, 764-66 (1949) ;
Sutherland, Statutes and Statutory Construction �� 4703, 4814 (3d ed. 1943).

106 Brief for Appellant, pp. 26-27.
107 364 U.S. at 584.
108 International Longshoremen's Union, 82 N.L.R.B. 650, 660 (1949), order issued, 90

N.L.R.B. 1753 (1950) (Juneau Spruce Corp.).
109 See Addison v. Holly Hill Fruit Prods., Inc., 322 U.S. 607 (1944). On the prerogative

of an administrative agency to define the operation of a statute in a particular situation,
see generally Lee, Legislative and Interpretive Regulations, 29 Georgetown L.J. 1, 19-35
(1940).
no 29 C.F.R. � 101.33 (Supp. 1961).
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Counsel must base his complaint upon his own investigation of the facts
rather than on the charge,111 it could hardly be an abuse of discretion for
him to decide that the alleged conduct violated 8(b) (2) rather than 8(b)
(4)(D).
While it is believed that the Board could by this procedure limit use

of its arbitration offices to the "inside union" conflict, the Supreme Court
has clearly precluded any further limitation of the Board's jurisdiction
to the genuine craft dispute. The Radio Engineers case illustrates the

fairly common type of dispute which involves a clash between identical
or largely similar craft groups, both of which are employed by the harried

employer. Such a dispute may develop where technological changes have
closely integrated formerly separate phases of the employer's oper
ation,112 or as in Radio Engineers, where altogether new operations were

introduced. Frequently the underlying dispute is a genuine one over

the scope of the work-assignment clauses of the respective collective

bargaining agreements.113 Where contracts seem to overlap or changes
in the employer's operation occur, leaving both or neither employee group
a legitimate contract claim to the work, the atmosphere of strong feeling
on both sides may make the bargaining table an ineffective forum of
settlement. Moreover, the cases in general do not indicate that a strong
stand by the employer on behalf of one side or the other materially les
sens the incidence of these disputes.114 While the parties are entitled in
such cases to a determination of the dispute on the merits, such a deter
mination plainly cannot be based entirely upon the craft history of the

groups.
Paradoxically, cases involving the genuine craft dispute, though ac

counting for the greatest number of cases before the Board, are not dis

tinguishable with regard to whether both or only one of the contending
groups are presently employed. Such disputes arise almost exclusively
in the construction industry, the peculiar nature of which makes the

employee's affiliation with his union of far more importance to him than
his affiliation with any particular employer.115 The constantly changing
m NLRB v. Fant Milling Co., 360 U.S. 301 (1959).
H2 Window Glass Cutters League, 123 N.L.R.B. 1183 (1959) (Libbey-Owens-Ford

Glass Co.).
H3 Radio & Television Broadcasting Eng'rs, 114 N.L.R.B. 1354 (1955) (CBS, Inc.).
114 See, e.g., Local 48, Sheet Metal Workers, 119 N.L.R.B. 157, 158-59 (1957), order

issued, 120 N.L.R.B. 221 (1958) (Acoustic Eng'r) ; United Ass'n of Journeymen Plumbers,
107 N.L.R.B. 463 (1953) (Ethyl Corp.).

115 Note, Special Labor Problems in the Construction Industry, 10 Stan. L. Rev. 525,
527 (1958).
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work force and the large number of employers and unions on a particular
job make the representation election nearly impossible116 and demand
that the test of "bargaining or representative status" be broader than

present employment. However, section 10 (k) presents an alternative to
Board jurisdiction under 8(b)(4)(D) in its provision for private settle
ment. As will be seen, the existence in this industry of the National Joint
Board for the Settlement of Jurisdictional Disputes, the agency now act

ing under the auspices of the AFL-CIO to arbitrate jurisdictional disputes
between members of the Building and Construction Trades Department,
may afford the Board a means of discharging its responsibility under the
act and at the same time avoid the morass of jurisdictional problems
for which it is not an entirely competent forum.

IV

Special Problems of the Construction Industry

In industries with relatively stable work relationships, a claim to

particular work is logically based on the established practices of the
employer or on contractual assignments contained in a collective bar
gaining agreement. It has been argued earlier that claims based purely
on industry or area custom, when asserted by unions enjoying no

recognition or representational status, should be rejected as not giving
rise to jurisdictional disputes within the purview of 8(b) (4) (D). In the
building industry, however, the peculiar job assignment practice and the
use of the area-wide contract make it impracticable to determine whether
a particular case is within the scope of this section merely on the basis of
the current employment status of one or both conflicting groups.
Except for a skeleton crew, contractors do not maintain a permanent

staff. They hire as they are awarded contracts and discharge as the
several crafts complete their respective segments of the job. A consid
erable percentage of these jobs are of but a few hours or a few days
duration, and the complement of workers and the variety of crafts em

ployed at any one time depend on the stage of construction.117 For the
employer, the cost of interviewing and hiring on an individual basis is
prohibitive. Furthermore, in view of the rapid shifting of workers on and
off the job and the relatively high degree of skill required for construc
tion work, an agency is needed to regulate and insure the credentials of
workers. For these reasons, the initial hiring for individual jobs is done

116 Id. at 540.
117 Rains, Construction Trades Hiring Halls, 10 Lab. L.J. 363, 367-68 (1959).
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largely through an area hiring hall,118 and Congress, in recognizing the
legality of prehire agreements in this industry, has inevitably compro
mised the purity of the nondiscrimination principles of 8(a)(3).
When construction workers are unattached to any one employer for

any measurable length of time, they find themselves economically bound
to their unions, dependent on them to maintain contact with the various

employers who have need of their skills.119 Consequently, they consider
their union's right to supply men for all work of a particular type as a

basic one which they expect employers as well as other crafts to

respect.120 Thus a concept akin to property rights in work tasks has
been the basis of labor-management relations in this industry for over

half a century.121
Employers favor this concept because, in addition to simplifying the

hiring practice, it enables them to bid with knowledge that any one parti
cular part of the job will be performed by one certain union at a known
rate of pay.122 This certainty is attributable in large part to the fact that
all craft unions affiliated with the AFL-CIO are contractually bound to

observe jurisdictional boundaries set by the individual unions in con

junction with the Building and Construction Trades Department. To this

extent, employers may be seen as willing to compromise their freedom to

make arbitrary work assignments.
In view of these factors, denying the members of a particular craft

organization the right to assert jurisdiction over a particular task within
their competence because they were idle rather than employed would
be anomalous here. In the context of Taft-Hartley, the union which ob
tains the assignment of particular work through arbitration should be
considered as acquiring the status of collective bargaining agent for
that work rather than for employees presently performing it. Similarly,
the unique nature of the jurisdictional problems in this industry demand
that the "bargaining or representative status," proposed above as a test

for recognition of a jurisdictional dispute within the reach of the settle
ment machinery of 10(k), be based, for lack of any practical alternative
criterion, on the traditional work jurisdiction of the union as defined by
the Building Trades Department.
us Id. at 369-75.
119 Haber, Industrial Relations in the Building Industry 49-50 (1930).
120 Whitney, Jurisdiction in American Building Trades Unions 100 (32 Johns Hopkins

Studies in Historical and Political Science No. 1, 1914).
121 Haber, op. cit. supra note 119, at 251-56.
122 gee Whitney, supra note 120.
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Taft-Hartley, however, made the NLRB a public agency charged with
administering the whole act. The Board recognizes that what the industry
demands is that certain work be regarded as a property right of the
individual craft; but because it sees the act as primarily designed to

protect the employees' freedom to obtain work without regard to union

membership, and freedom to select their bargaining representative after

being hired, the NLRB feels it cannot adopt property rights as a basis of

assignment.123 This is best exemplified in the two areas where the Board
has departed from the confines of its own narrow construction of 10 (k).
The Board has refused to utilize the unit determination approach of the
Winslow type case in the construction industry, even when both groups of

employees were presently employed by the pressured contractor.124 To
do so would necessitate decisions based on the claimed property rights
of the unions. Similarly, the Board has been reluctant to issue awards
based on contract clauses in construction cases.125 They have usually
been avoided by a narrow reading of the work-assignment clause.126 If
actual jurisdiction over work is seen as a property right, however, work-
assignment clauses are merely jurisdictional claims.127
This rigid interpretation of the act, of course, makes any practical

settlement of jurisdictional disputes in this industry impossible128 and,
123 Local 173, Wood, Wire & Metal Lathers Union, 121 N.L.R.B. 1094, 1110 n.39 (1958)

(Newark & Essex Plastering Co.).
124 Local 173, Wood, Wire & Metal Lathers Union, 121 N.L.R.B. 1094 (1958) (Newark

& Essex Plastering Co.) ; Local 450, Int'l Union of Operating Eng'rs, 119 N.L.R.B. 339

(1957) (C. A. Turner Const. Co.), order issued, 121 N.L.R.B. 1404 (1958), enforced sub
nom. NLRB v. Local 450, Int'l Union of Operating Eng'rs, 275 F.2d 408 (5th Cir. 1960) ;
International Union of Operating Eng'rs, 118 N.L.R.B. 978 (1957) (Building Contractors

Ass'n) .

125 While no large construction project can go forward without highly detailed agree
ments regulating jurisdiction, disputes often arise because the harried contractor has
executed inconsistent contracts promising the same work to competing unions, or is faced
with a dispute which in reality is between two of his subcontractors. See Hearings Before
the Senate Committee on Labor and Public Welfare on the Proposed Revision of the Labor-
Management Relations Act of 1947, 83d Cong., 1st Sess., pt. 4, at 2430 (1953).

126 See Local 675, Int'l Union of Operating Eng'rs, 116 N.L.R.B. 27, 29, 37 (1956)
(Port Everglades Terminal Co.).
127 See Dunlop, Jurisdictional Disputes, N.Y.U. Second Annual Conference on Labor

477, 482 (1949).
i28 Prior to Radio Engineers one commentary had suggested that, at least in the con

struction industry, the problems of 8(a)(3) could be avoided if the Board were to make
awards in terms of craft by designating, for example, machinists as recipients of the award
rather than the union representing them. In this way, it was hoped, the work would not
be limited to members of the union. This commentary recognized that this solution was
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as will be seen, tends to undercut the effectiveness of private arbitration
which the act was also intended to encourage.129 Moreover, even if it
could effectively arbitrate such disputes, sufficient speed would be inher
ently impossible to attain. When 8(b)(4)(D) cases arise in the con

struction industry, the Board necessarily must rely heavily upon the
alternative solution�private settlement.

V
The National Joint Board

The private settlement machinery of the construction industry is
embodied in the National Joint Board for the Settlement of Jurisdictional
Disputes. The current National Joint Board arises from an agreement
of October 17, 1949, between the Building and Construction Trades
Department of the AFL, the Participating Specialty Contractors Em
ployers' Association, and the Associated General Contractors of America,
Inc.130 It binds the unions affiliated with the AFL-CIO Building and
Construction Trades Department131 and those contractors who, having
once stipulated to be bound to the agreement,132 employ members of
unions in the Department.
impossible in cases where the distinguishing mark of the craft was union membership or

where both employee groups represented the same skills. It had further suggested that
this would be a salutary solution only in the event that the Board could maintain the
proper balance between protecting the unions' traditional rights and, at the same time,
avoiding the support of featherbedding. Farmer & Powers, The Role of the National Labor
Relations Board in Resolving Jurisdictional Disputes, 46 Va. L. Rev. 660, 706-08 (1960).
While all these qualifications would be necessary to avoid conflict with other sections of
the statute, it is difficult to see how a consistent line of cases could emerge from a considera
tion of such divergent factors in the individual case. Moreover, an approach this narrow

seems foreclosed by the Court's unqualified holding that the Board must decide "which of
two or more employee groups" is entitled to the work.

129 Brief for National Joint Board as Amicus Curiae, pp. 32-33, Wood, Wire & Metal
Lathers Union, 119 N.L.R.B. 1345 (1958) (Acoustical Contractors Ass'n).

130 Report of Proceedings of the Forty-Second Annual Convention of the Building and
Construction Trades Department, AFL 223 (1949) ; Plan for Settling Jurisdictional Dis

putes Nationally and Locally 10 (1958) [hereinafter cited as Green Book].
131 Building and Constr. Trades Dep't, AFL-CIO, Const, art. X; Building and Con

struction Industry, AFL, Procedural Rules and Regulations of the National Joint Board
for Settlement of Jurisdictional Disputes, Rules of Procedure 1-2 (1958) [hereinafter
cited as Procedural Rules]. There is some dispute as to whether the International belonging
to the Department is bound by the signatures of those authorized to sign for the Depart
ment. Wood, Wire & Metal Lathers Union, 119 N.L.R.B. 1345 (1958) (Acoustical Contrac
tors Ass'n). For an interesting discussion of the whole problem see Brief for the National

Joint Board as Amicus Curiae, pp. 6-10, Wood, Wire, and Metal Lathers Union, supra.
132 Green Book 9; Procedural Rules 1.
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The raison d'etre of the Joint Board is to provide machinery through
which labor and management might settle their own disputes. It is com

posed of four labor representatives, two general contractor representa
tives, two specialty contractor representatives, and a chairman selected

by both labor and management groups.133 The original plan, in effect

only from May 1, 1948, to October 17, 1949, required the Joint Board
to render decisions which would be binding nationally on the signators134
and provide precedent for future disputes. The present agreement, repre
senting a decisive shift in philosophy, is geared more towards rendering
decisions affecting the particular job around which the dispute centers,
although the Joint Board, in its discretion, may render area135 or national
decisions.136 However, to date, there has been but one national decision137
compared to four138 under the short-lived former system.
The present Joint Board, not unlike its predecessor,139 has very limited

compliance machinery.140 If it renders a job decision against an inter
national and the union fails to comply, the Joint Board is authorized to

order the international to show cause why it should not be found in non

compliance.141 If the union is found to be in noncompliance, the Board
will continue to decide cases in which that union is involved but will
refuse to issue decisions which are found to be in its favor.142 The only
action open to the union aggrieved by the failure to comply is to insti

gate procedures to expel the noncomplying union from the Building and
Construction Trade Department.143

133 Report of Proceedings to the Forty-First Annual Convention of the Building and
Construction Trades Department, AFL, 31 (1949).

134 Id. at 30-33.
135 Green Book 6; Procedural Rules 14-15.
136 Green Book 7; Procedural Rules 16.
137 Ash Hoppers and Furnace Bottoms, Oct. 6, 1950, Green Book 142.
138 Decision of Joint Board No. 3, Installation of Copper Piping in Breweries, Aug. 20,

1948, Green Book 137-38; Decision of Joint Board No. 15, Steel Decking, Roofing, Flooring,
Raceway for Electric Wiring, Aug. 21, 1948, Green Book 138-39; Decision of Joint Board
No. 2, Pre-Heating and Stress-Relieving of Welds, Sept. 22, 1948, Green Book 139-40, as

clarified, Green Book 140-41; Decision of Joint Board No. 17, Operation of Gasoline
Driven Electric Generators for Welding, Oct. 27, 1948, Green Book 141.

139 For an account of these earlier attempts to settle jurisdictional disputes within the

building and construction industry, see Strand, Jurisdictional Disputes in Construction: The

Causes, The Joint Board, and the NLRB 116 (1961) ; 3 Millis & Montgomery, The
Economics of Labor 290-301 (1945).

140 See Procedural Rules 15-16.
141 Id. at 15.
142 Ibid.
143 Building and Constr. Trades Dep't, AFL-CIO, Const, art. Ill, � 17.
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However, neither method has proved very effective. When the NLRB
was disposing of the 8(b)(4)(D) cases which came before it on a

contractor's assignment theory,144 it made little difference to an inter
national whether or not the Joint Board would decide the case in its
favor. As long as the union could convince nonparticipating contractors

to assign them the work, the NLRB would merely confirm the assign
ment. Expulsion from the Department is slow and difficult, requiring
a two-thirds majority vote in the convention of the Department.145 More

over, expulsion, from an economic point of view, is quite unlikely. In

1959, the United Brotherhood of Carpenters and the International Hod
Carriers contributed $66,000 and $84,000 respectively to the Depart
ment's coffers on the basis of a per capita tax alone, levied at the rate of

$.02 per member per month.146 The Department, operating on a surplus
of $29,000,147 would necessarily ponder any move made to expel either of
these members. Most of the lesser unions also have a significant economic
hold on the Department.
In the case of a noncomplying participating contractor, the machinery,

working alone, breaks down even further. If the contractor has not

complied, he is first directed to show cause why he should not be found
in noncompliance,148 and thereafter, if he is so found, the Joint Board
may only order him to comply with the action as his stipulation or agree
ment requires.149
This infirmity of the present Joint Board necessitates dependence upon

three outside agencies. In order to assure compliance with its decisions
and to maintain its prestige and position in the industry, the Joint Board
must rely on the NLRB, the plan for settlement of work-assignment
disputes between craft and industrial unions,150 and the AFL-CIO No-

Raiding Agreement.151
Before the NLRB can be of assistance, the contractor must be bound

144 E.g., National Ass'n of Broadcast Eng'rs, 105 N.L.R.B. 355 (1953) (NBC) ; National
Union of Marine Cooks, 82 N.L.R.B. 916 (1949) (Irwin-Lyons Lumber Co.) ; International

Longshoremen's Union, 82 N.L.R.B. 650 (1949), order issued, 90 N.L.R.B. 1753 (1950)
(Juneau Spruce Corp.) ; Lodge 68, Int'l Ass'n of Machinists, 81 N.L.R.B. 1108 (1949)
(Moore Drydock Co.).

145 Building and Constr. Trades Dep't, AFL-CIO, Const, art. Ill, � 17.
i*6 Building and Constr. Trades Dep't, AFL-CIO, Const, art. VIII, � 1(b).
147 Report of Proceedings of the Fiftieth Regular Convention of the Building and

Construction Trades, AFL-CIO 29 (1959).
148 Procedural Rules 15.
149 Id. at 15-16.
150 Report of the AFL-CIO Executive Council to the Third Convention 71 (1959).
151 AFL-CIO Publication No. 2, No-Raiding Agreement 35 (1956).
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to the Joint Board. In the majority of cases which arise over jurisdic
tional disputes in the building and construction industry, the unions in

volved are bound because of their affiliation with the Department; the

greater number of contractors are not. When this occurs there is no

agreed-upon method of settlement under 10 (k) . Under the NLRB's prior
interpretation of 10(k), the contractor felt little compulsion to join the

Joint Board so long as the NLRB would vindicate his work assignment.
This obviously emasculated the Joint Board.152
However, if the Radio Engineers decision forces the Board to arbitrate

work-assignment disputes on construction jobs, it may have the effect of

inducing the contractors to participate in the Joint Board. The employing
contractors will now realize that in both forums they will very likely
receive the same decision, inasmuch as the same elements of consid
eration will probably be employed. It will be to their advantage to utilize
the most expeditious forum and one in which they have a voice. The Joint
Board is that forum. If one of the unions should strike the employing
contractors, the National Joint Board has provisions, based upon utiliza
tion of internal pressures, whereby the unions are sent back to work in
a matter of hours until the dispute is settled.153 The Taft-Hartley Act

similarly has provision for returning members of a striking union to

work. In practice it is less effective. Section 10(1) 154 of the act provides
that upon the filing of a charge of an unfair labor practice pursuant to
8(b)(4)(D), the General Counsel of the NLRB may seek an injunction
against the striking union. The difference between this and the Joint
Board's procedure is significant. It is mandatory with the Joint Board
to order the union to return to work, and it will not decide a dispute
until the members have returned.155 However, it is within the discretion
of the General Counsel of the NLRB whether or not he will seek an

injunction soon after receiving the charge.156 Usually he will not do so

152 See generally Dunlop, Jurisdictional Disputes, N.Y.U. Second Annual Conference on

Labor 477 (1949).
153 See Procedural Rules 8.
154 61 Stat. 149 (1947), 29 U.S.C. � 160(1) (19S8), as amended, 29 U.S.C. � 160(1)

(Supp. II, 1959-1960).
155 Procedural Rules 9-12.
156 Section 10(1) provides that "[I]n situations where such relief is appropriate the

procedure specified herein shall apply to charges with respect to section 8(b)(4)(D)."
(Emphasis added.) See 29 C.F.R. � 101.37 (Supp. 1961). See also 25 NLRB Ann. Rep. 155-57,
178-79, 200-11 (1960); 24 NLRB Ann. Rep. 152-53, 162, 180-88 (1959). In fiscal 1959 the
NLRB received 187, 8(b)(4)(D) cases and had 98 cases pending, thus totaling 285, 8(b)(4)
(D) cases on the docket. During that period the Board petitioned the courts for injunctions
in 26, 8(b) (4) (D) cases and received action on 8 others pending from the previous fiscal year.



ISO The Georgetown Law Journal [Vol. SO: p. 121

immediately, but will allow the unions to use their economic weapon
until it appears that irreparable harm is being caused or violence will
result. Then there is also the delay of the courts to consider.157
While the aggrieved union is striking the employer, work has virtually

come to a standstill on the construction site because the other unions

represented on the job will refuse to cross the picket line which will
be set up. This is an important factor in an industry where the cost

of delay very often falls to the contractor. A contractor might be will

ing to undergo the delay if he is virtually assured, as he was by the
NLRB's past practice, that the Board will assign the work to the same

workers. If the NLRB accepts the- same criteria for making a deter
mination as the Joint Board, as well as the latter's offer to serve as

expert witness,158 the contractor will soon see the folly of losing valuable
time to obtain the same decision he would have obtained through the

agency of the Joint Board. By acting in this way the NLRB will provide
a great impetus for the contractors to agree to be bound by the Joint
Board and will take many more cases out of its own jurisdiction.
Once the contractor is bound, the procedures of the NLRB are suf

ficient to force compliance with the Joint Board's decisions, and the
two bodies can work in complementary fashion. If a union strikes a

participating contractor in derogation of the Joint Board decision, the
General Counsel is empowered to forego a 10 (k) hearing and issue a

complaint pursuant to 8(b)(4)(D), since the machinery for settlement
has broken down.159 If a union does not comply, the Joint Board will
continue to hear cases in which the noncomplying union is involved
but will not issue any job decisions in that union's favor, so long as

it remains in noncompliance.160 This could produce a rather anomalous

Injunctions were granted in 12 cases. In fiscal 1960 the NLRB received 186, 8(b)(4)(D)
cases and had 72 cases pending, thus totalling 2S8 cases on the docket. During that period
the Board petitioned the courts for 19 injunctions under section 10(1) and received action
on one other case pending from the previous fiscal year. The courts granted 11 of these

petitions.
157 See date petition for injunction filed, date temporary restraining order issued, and

date temporary injunction granted in 8(b) (4) (D) cases, 25 NLRB Ann. Rep. 200-11 (1960) ;
24 NLRB Ann. Rep. 180-88 (1959).

168 Green Book 10.
159 United Bhd. of Carpenters, 96 N.L.R.B. 1045 (1951) (Manhattan Constr. Co.),

petition for review of order dismissed, Manhattan Constr. Co. v. NLRB, 198 F.2d 320

(10th Cir. 1952); see Wood, Wire & Metal Lathers Union, 119 N.L.R.B. 1345 (1958)
(Acoustical Contractors Ass'n) ; Local 9, Wood, Wire & Metal Lathers Union, 113 N.L.R.B.

947 (1955) (A. W. Lee, Inc.) ; cf. Sheet Metal Workers, 111 N.L.R.B. 1307 (1955) (Farns-
worth & Chambers Co.).

160 Procedural Rules IS.
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situation if the noncomplying union becomes embroiled in a jurisdictional
dispute with another contractor. If it strikes, the General Counsel will
file an 8(b)(4)(D) complaint and bypass the 10(k) hearing. This pro
cedure calls for no arbitration and the striking union will be found guilty
of an unfair labor practice, even though the work might be within the

jurisdiction of that striking union. In effect, this would result in the
union's penalizing itself for its noncompliance with the Joint Board. If
the contractor were not bound to the Joint Board, there then would not
be an agreed-upon method of settlement and a 10 (k) hearing would
have to be held.
There is little need to offer the unions greater inducement to par

ticipate in the Joint Board plan. They are bound to it as long as they
belong to the Department,161 and it cannot be doubted they need the De

partment as much as it needs them. The Joint Board gives to the unions
a voice in final settlement of their own disputes162 and saves them the

great expense of litigating before the NLRB and possibly in the courts.
The Joint Board is also dependent upon machinery which the AFL-

CIO has attempted to establish to settle work-assignment problems
which arise between craft unions of the AFL and the industrial unions
of the CIO. The Joint Board stated in its brief as Amicus Curiae
in Wood, Wire & Metal Lathers Union (Acoustical Contractors Ass'n)
that "Joint Board decisions do not award work to members of a particu
lar labor union; they are made in terms of craft or class."163 The Joint
Board will not handle a case in which an industrial union is involved as

one of the disputants.164 They cannot and still draw jurisdictional lines.
If open warfare were to break out between the craft and industrial
unions, chaos would reign. Both types of organizations could claim
jurisdiction over the work, and there would be little if any area

practice and precedent to rely on. The NLRB, when brought in, would
be forced to fall back in reliance upon the contractor's assignment. The
Joint Board was conceived because the craft unions in the industry de
cided that they needed an arbitration- and decision-making panel to
assure them the work that they felt was theirs as a property right. If it
becomes apparent that the Joint Board cannot assure this right, its
prestige is lost and so also its value to the industry.

161 Building and Construction Trades Department, AFL-CIO, Const, art. X; see pro
cedural Rules 1-2.

162 Green Book 3-5; Procedural Rules 13.
163 Brief for The National Joint Board as Amicus Curiae, p. 14, Wood, Wire & Metal

Lathers Union, 119 N.L.R.B. 1345 (1958) (Acoustical Contractors Ass'n).
164 See Procedural Rules 2 ; Preamble, AFL-CIO Const.
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The AFL-CIO Executive Council, pursuant to the merger agreement,165
established a special committee to deal with such problems.166 An agree
ment of that committee reached on February 4, 19 58,167 sets up pro
cedures to attempt a beginning. The machinery there produced added
six people to the staff of the AFL-CIO. Three of these are to be selected

by the Building and Construction Trades Department and three by the
Industrial Union Department. These six are to be divided up into three

teams, each Department to appoint one man to each team. These teams
will go into the field where the disputes arise and attempt to settle
them on the spot. If the separate teams are unsuccessful, they are then
to refer the disputes to a committee consisting of the president of the
Building Trades Department, the director of the Industrial Union De

partment, and a representative of the president of the AFL-CIO. If the
disputants will not settle at this level, they are referred to the original
special committee established by the Executive Council of the AFL-
CIO.168
It should be carefully noted that nowhere in this agreement does there

appear compliance procedures or sanctions to be imposed against a non-

complying union. The structure indicates that pressure internally exerted
will be relied upon. However, it would appear that the necessary pres
sure is not being applied. Adequate statistics are not available as to

how many of these disputes face the industry in a given year, but the

pains which the Council's special committee is taking to study and make
recommendations upon the situation indicate that they are quite fre

quent and troublesome. Members of this committee have disclosed
that they are attempting to prepare a guide of standards and criteria
which might enable the working machinery to more efficiently arbitrate
a dispute. They have found that the "established past practices" of
which the preamble169 to the February agreement speaks are simply

!65 Agreement for the Merger of the AFL and CIO, � 5 (1955).
i�6 Report of the AFL-CIO Executive Council to the Third Convention 71 (1959).
167 Report of Proceedings of the Fiftieth Regular Convention of the Building and Con

struction Trades, AFL-CIO 50-51 (1959) ; see II Proceedings of the Third Constitutional
Convention of the AFL-CIO 315-16 (1959).

168 Report of Proceedings of the Fiftieth Regular Convention of the Building and

Construction Trades, AFL-CIO 7 (1959).
169 Preamble to the agreement of February 4, 1958, reads:
There are two areas in which the jurisdictional lines between the building trades craft
unions and the industrial unions are clear. New building construction, on the one hand,
should be the work of the workers represented by the building trades craft unions;
production and running maintenance work, on the other hand, should be the work of

the workers represented by industrial unions. Between the two clear areas set forth
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nonexistent. This committee is also trying to devise a more adequate
plan to handle the disputes and further hopes to present a constitutional
amendment to the next AFL-CIO convention which will call for man

datory adherence to decision rendered. Means for solving these work-

assignment disputes must be found, for the Joint Board might be hard

put to withstand the pressures which they could generate.
As pointed out earlier, the distinction between representation and

jurisdictional disputes is hazy and the line cannot well be drawn. The

AFL-CIO, recognizing this, provided in its constitution for future in

corporation of a combined no-raiding, organizational and jurisdictional
disputes agreement.170 Because these two types of labor disputes are so

similar, it is important to the functioning of the Joint Board that the

present No-Raiding Agreement171 remain effective in order to forestall
conflict between the craft and industrial unions. The Joint Board would,
of course, not be confronted with the representation problem, but it
would be unable to handle the problems of a particular job once the
raid had been completed and the craft and industrial unions were vying
for the job. The importance of the No-Raiding Agreement to the Joint
Board is that it keeps to a minimum the work which must be done by
the Executive Council's special committee and thus does not clog that

already inadequate procedure to a point of collapse.
The NLRB in its brief in Radio Engineers implied that to decide

cases of work-assignment disputes on the grounds of past practice and
precedent would impose a special burden on that Board and would force
it beyond its competence.172 The Supreme Court rejects only the argu
ment that it goes beyond its competence.173 While it must be agreed
that the NLRB could handle these disputes, it is submitted that the
National Joint Board affords a superior forum.
The Joint Board, unlike the NLRB, is made up of people whose

practical experiences have made them experts in the building and con

struction industry.174 It is made up of people who have an interest in

above there is a doubtful area ; decision should be made on the basis of established past
practices on a plant, area or industry basis.

Report of Proceedings of the Fiftieth Regular Convention of the Building and Construction
Trades, AFL-CIO 50-51 (1959).

17� AFL-CIO Const, art. XVIII, � 2.
171 AFL-CIO Publication No. 2, No-Raiding Agreement 35 (1956).
172 See Brief for Appellant, p. 47.
173 364 U.S. at 583.
174 See Report of Proceedings of the Forty-Second Annual Convention of the Building

and Construction Trades Department, AFL, Plan for National Joint Board for Settlement
of Jurisdictional Disputes, art. II, � 1, p. 25 (1949).
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management and those who have grown up with labor. They are better
qualified to know the problem areas of the industry and to better ef
fectuate an arbitration settlement between disputants. Furthermore,
they are able to understand and perhaps sympathize with the unions'
feeling that the jurisdiction they are allotted is a property right. This
is a necessity for industrial peace.
Both labor and management in this industry must be concerned with

the speed with which the chosen forum can act. The contractors are

concerned with the time element involved in putting the workers back
on the job, for a penalty might be imposed for delay in completing the
job. The unions are concerned with the amount of time which might
be taken in arriving at a decision, for if the decisions are delayed, the
work could be completed by the competing union before a decision is
rendered. The Joint Board offers advantages to both. The Board, upon
receiving communication that a work stoppage has occurred and that a

job decision is requested, will, in a matter of hours, contact the president
of the international whose local is striking and order him to have the
men returned to work.173 Such an order is infrequently disobeyed. The
NLRB also has in its 10(1) injunction provision methods whereby it
can return the workers once a charge has been lodged, but as has been

pointed out above, this is seldom used to procure an early return. Fur

thermore, the NLRB must of necessity wait until there has been an un

fair labor practice charged before it can act.176 The Joint Board is able
to act before these disputes ever arise.177 A farseeing contractor or an

interested union, if it appears that a work assignment dispute will arise,
uses the procedure whereby he is able to arrive at a decision before the

disputed work is ever begun.
However, the Joint Board, too, has its shortcomings. For example,

its procedure for handling cases can be so taken advantage of that a

decision might not be rendered any more quickly than the NLRB's.178

175 See Procedural Rules 8.
"� � 10(1), added by 61 Stat. 149 (1947), 29 U.S.C. � 160(1) (1958), as amended, 29

U.S.C. � 160(1) (Supp. II, 1959-1960).
177 See Procedural Rules 9.
178 Section 10 (k) provides for a 10-day waiting period before a hearing can be held;

it then takes approximately three days to terminate the hearing. The Joint Board meets and

determines only on Thursdays. Procedures used by the Joint Board provide that an inter

national directly affected by a jurisdictional dispute shall have five business days, measured
from the date it is given notice of the request for a job decision, in which to state its

position. Procedural Rules 10. If such notice is given after Friday, a union would have

until the following Friday to state its position, thus delaying the decision until the second

Thursday after the dispute had been filed.
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More important, the Board as presently structured has swung too far

away from the Joint Board originally envisioned. Job decisions are im

portant, but the future must not be sacrificed to the present. The Joint
Board has too often found itself handling cases on the job decision level
which it handled previously on another like job, thus unnecessarily dupli
cating its efforts.179 It has failed to utilize to the necessary extent the

machinery that is available to it to render national decisions. If, as is

suggested, more of the jurisdictional dispute cases are pushed to the

Joint Board, then its already overworked decision procedures may break
down. It is senseless to refuse to create precedent which could be used
to stop recurring disputes.

Conclusion

The difficulties which surround section 10 (k) result ultimately from
the inclusion, in a statute primarily regulatory and punitive, of an arbi
tration procedure applicable in only a limited class of cases. Even if
not inconsistent on its face, the spirit behind 10(k) is radically different
from that which underlies the act as a whole. It is believed, however,
that the National Labor Relations Board can achieve a workable con

sistency through the approach outlined in this article.

First, the Board must reexamine the all inclusive interpretation which
it now gives 8(b)(4)(D). It is believed that even where a demand for

reassignment of work is made, it should not be regarded as a jurisdic
tional dispute within the meaning of this section unless both contending
employee groups have bargaining status, either by contract or traditional
recognition. Secondly, the Board should recognize not only that 10 (k)
is meant to encourage private arbitration, but also that this encourage
ment demands some compromise of its existing attitudes toward col
lective bargaining. It is hoped that in the building industry, a relaxa
tion of the Board's previous reluctance to recognize union property rights
in work will redress the balance of advantage which employers now

hold before the Board, and thereby encourage the settlement machinery
179 E.g., in the first six months of 1961, the National Joint Board handled the same

dispute between the Carpenters and Lathers over the installation of hangers and grids 52
times and there were only 5 weekly meetings in that period which did not deal with that
jurisdictional dispute. Minutes of the Meetings of the National Joint Board for Settlement
of Jurisdictional Disputes, Jan. 5, 1961-June 29, 1961. The decision which was reached
at the January 5 meeting was the same as that which was reached at the June 22 meeting.
Compare Minutes of the 545th Meeting of the National Joint Board for the Settlement of
Jurisdictional Disputes, Jan. 5, 1961, with Minutes of the 567th Meeting of the National
Joint Board for the Settlement of Jurisdictional Disputes, June 22, 1961.
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within the industry. As to disputes which the Board itself must arbi

trate, there should be no serious compunction about compromising 8(a)
(3) to the extent necessary to settle disputes, since the Court has said,
in effect, that 10(k) controls in this narrow class of cases.

Admittedly, even if the Board manages to rid itself of the bulk of

jurisdictional disputes arising from the construction industry and dis

putes involving claims for preferential hiring, it will be no small task
for the Board to devise standards for making determinations which, on

the one hand, will preserve legitimate use of the unions' economic power
and, on the other, will not crystalize traditional work patterns at the

expense of innovations desired by the employer. This task, however,
would seem not to involve problems appreciably more complex than
those with which the Board has coped so successfully over a period of

years in making its unit determinations. It must be remembered that
the contracts must be negotiated in the first instance, and it is unlikely
that unions and employers will desert the bargaining table in droves
to submit their claims to a federal agency. Furthermore, the 10(k) hear

ing is informal and factfinding in nature. Therefore, it would seem that
where neither union has a clear contract right to the work, there is no

reason why the employer's interest should not be protected to the full
est extent possible by permitting him to intervene, nor why his assign
ment should not be given great weight. In any case, the Board should
not have less confidence in its ability to work out these problems than
did the Court.

Obviously, remedial legislation is necessary to clarify many incon

gruities, but suggestions in this area are without the scope of this note.

The purpose here has been merely to suggest approaches to the problem
which immediately faces the Board.

Herman P. Eberharter, Jr.
Wayne L. Emery



DECISIONS
CONFLICT OF LAWS�Alimony Decree Ordering Conveyance of Real

Property in Another State Is Enforceable at Situs on Comity

Basis by Court Which Lacks Power, in Divorce Case, to Order
Conveyance of Land. McElreath v. McElreath, 345 S.W.2d 722

(Tex. 1961).
Plaintiff sought enforcement in Texas of an Oklahoma divorce decree which

in part ordered plaintiff's ex-husband, the defendant, to convey certain Texas
real property to her.1 Defendant had left Oklahoma, the matrimonial domicile
of both parties, before that State could compel compliance with the order.
The Texas trial court's denial of enforcement was affirmed by the intermediate

appellate court,2 but the Texas Supreme Court reversed, finding that the
Oklahoma decree was in personam, and had, short of directly transferring
title, merely ordered execution of a conveyance. The court enforced on the
basis of comity. Held, alimony decree ordering conveyance of real property
in another State is enforceable at the situs on comity basis by court which
lacks power, in divorce case, to order conveyance of land.3
While a long line of cases has established that a court may indirectly affect

title to out-of-state land by in personam orders to the owners thereof over

whom personal jurisdiction has been obtained,4 jurisdictional limitations have
without exception barred courts from directly transferring title to such out-of-
state lands in the absence of the owner's execution of a deed.5 Stated other

wise, a court cannot proceed in rem against land located beyond the immediate
State boundaries. By enforcing the foreign decree to convey land on the basis
of comity, the McElreath decision circumvented this traditional limitation,
and moreover renders useless a defendant's flight from the decreeing juris
diction before he has executed a conveyance, but expressly avoided pred
icating such enforcement on the constitutional grounds provided by the full
faith and credit clause of the federal constitution.6
Under the full faith and credit clause, judgments of one State, rendered by
1 The supreme court affirmed. McElreath v. McElreath, 317 P.2d 22S (Okla. 1957).
2 McElreath v. McElreath, 331 S.W.2d 375 (Tex. Civ. App. 1960).
3 McElreath v. McElreath, 345 S.W.2d 722 (Tex. 1961).
i Massie v. Watts, 10 U.S. (6 Cranch) 148, 158-60 (1810) ; Perm v. Lord Baltimore, 1

Ves. 444, 27 Eng. Rep. 1132 (Ch. 1750).
5 E.g., Fall v. Eastin, 215 U.S. 1 (1909) ; Tolley v. Tolley, 210 Ark. 144, 195 S.W.2d 687

(1946) ; McRary v. McRary, 228 N.C. 714, 47 S.E.2d 27 (1948).
6 "Full Faith and Credit shall be given in each State to the public Acts, Records, and

judicial Proceedings of every other State. And the Congress may by general Laws prescribe
the Manner in which such Acts, Records, and Proceedings shall be proved, and the Effect
thereof." For statutory implementation, see 28 U.S.C. � 1738 (1958).
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a court possessing proper jurisdiction, must be enforced by a sister State.7

Equity decrees have also been enforced on the same principle,8 although such
enforcement has not gone unchallenged.9 Where a defendant flees to the situs
State, however, before the forum enforces its in personam decree, the author
ities are split as to whether the situs State is required under full faith and
credit to enforce the decree.10 Particularly vexing has been the question
whether full faith and credit requires enforcement where the public policies
of the two States are in conflict.
It is clear that a foreign money judgment cannot be refused enforcement by

the forum State on the grounds that the judgment was based on a right of
action contrary to the forum's public policy as reflected by statutory and
decisional law.11 The status of equity decrees, however�more particularly
divorce decrees affecting land�has been unclear since the case of Fall v. Fall12
where a Washington court, incident to a divorce decree, ordered defendant to
convey Nebraska land to the plaintiff, his wife. Before Washington could
enforce the decree, defendant fled the jurisdiction, whereupon that State directed
a local commissioner to deed the Nebraska land to the plaintiff.13 Plaintiff
sought enforcement of the Washington decree in Nebraska, and the court
there granted the request on the basis of full faith and credit.14 On rehearing
the decision was reversed and enforcement denied,15 largely on the basis of

7 E.g., Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 439-40 (1943) ; Miffiken v. Meyer,
311 U.S. 457, 462 (1940); Titus v. Wallick, 306 U.S. 282, 291-92 (1939). Contra, Wisconsin
v. Pelican Ins. Co., 127 U.S. 265, 291-93 (1888) (judgments for penalties).

8 Williams v. North Carolina, 317 U.S. 287 (1942) ; Sistare v. Sistare, 218 U.S. 1 (1910).
Contra, Hood v. McGehee, 237 U.S. 611 (1915) (adoption decree).

� 2 Beale, Conflict of Laws � 449.1 (1935) ; Pound, The Progress of the Law�Equity,
33 Harv. L. Rev. 420, 423-25 (1919).

10 Compare Burnley v. Stevenson, 24 Ohio St. 473 (1873) ; Barbour, The Extra-Ter
ritorial Effect of the Equitable Decree, 17 Mich. L. Rev. 527, 432-33 (1919) ; Currie, Full
Faith and Credit to Foreign Land Decrees, 21 U. Chi. L. Rev. 620 (1954) ; Lorenzen, Ap
plication of Full Faith and Credit Clause to Equitable Decrees for the Conveyance of

Foreign Land, 34 Yale LJ. 591, 611-13 (1925); Reese, Full Faith and Credit to Foreign
Equity Decrees, 42 Iowa L. Rev. 183 (1957) (full faith and credit recognition), with
Bullock v. Bullock, 52 N.J. Eq. 561, 30 Atl. 676 (1894); Pound, supra note 9; Schwartz,
Fall v. Eastin Revisited: Extraterritorial Effect of Foreign Land Decrees, 54 Dick. L. Rev.

293, 294 (1950) (denying full faith and credit).
11 Fauntleroy v. Lum, 210 U.S. 230 (1908). But cf. Anglo-American Provision Co. v.

Davis Provision Co., 191 U.S. 373 (1903). Anglo-American was sharply limited by Kenney
v. Supreme Lodge, 252 U.S. 411 (1920).

12 75 Neb. 120, 113 N.W. 175 (1907), aff'd on other grounds sub nom. Fall v. Eastin, 215

U.S. 1 (1909).
13 Lacking jurisdiction over the land in Nebraska and over the defendant who had fled

the State, the Washington court had no jurisdiction to order a commissioner's deed of the

land in question. Fall v. Eastin, 215 U.S. 1 (1909).
14 Fall v. Fall, 75 Neb. 104, 106 N.W. 412 (1905).
15 75 Neb. 120, 113 N.W. 175 (1907). An intervening change in the Nebraska court

personnel well may have resulted in the reversal. Currie, supra note 10, at 636-37.
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Nebraska's contrary public policy regarding the validity of divorce decrees

to convey situs lands.16 In the same case, the United States Supreme Court

restricted the issue to the effect of a commissioner's deed conveying the land

and held the land transfer was not entitled to full faith and credit.17 Not

withstanding the Supreme Court's affirmance of the reversal on other grounds,
the Nebraska opinion has been considered valid precedent against full faith
and credit requiring the situs State to enforce a sister State's divorce decree

affecting land if the public policies of the States conflict.18 That the opinion
of the Nebraska court is incorrect, however, has been urged by several per
suasive commentators.19 Since Fall, no decision has raised the question whether
enforcement of a divorce decree affecting foreign land must receive full faith

and credit in the situs State when there exists a conflict in State public policies.
The comity doctrine, unlike full faith and credit, views foreign adjudications

as only prima facie evidence of the fact determined and does not preclude the

enforcing State from testing the validity of the principles supporting the
forum's decision.20
The controversy in McElreath, however, did not center about a decision

between comity and full faith and credit, but was rather concerned chiefly
with two factual issues: (1) whether the Oklahoma decree was in rem or

in personam and (2) whether the public policy of Texas was in conflict with
the Oklahoma decree. That full faith and credit would not require enforcement
was assumed. As noted, a court lacks jurisdiction to issue an in rem decree
as to land without its borders,21 and accordingly, if the Oklahoma decree as

to Texas land was in rem, it was void for want of jurisdiction; this is the

position of the McElreath dissent on the basis of ambiguous language in
the decree itself.22 However, since it would have been senseless for the
Oklahoma court to decree in rem without jurisdiction over the Texas land,
the McElreath majority appears to be correct in its characterization of the
Oklahoma decree as in personam. Less obvious is the reason for the majority's
failure to find that the Oklahoma public policy collided with that of Texas, since
a Texas statute prohibits local courts from entering a divorce decree ordering
"either party to divest himself or herself of the title to real estate."23 If Texas

16 75 Neb. at 134-35, 113 N.W. at 181. Two lesser elements supported the court's decision;
the court questioned both its in personam jurisdiction over the defendant, id. at 134, 113

N.W. at 181, and the validity of a foreign decree affecting Nebraska land, id. at 132-33,
113 N.W. at 180.

17 Fall v. Eastin, 215 U.S. 1, 2, 11-12 (1909).
18 See, e.g., Weesner v. Weesner, 168 Neb. 346, 357, 95 N.W .2d 682, 690 (1959). The

observation is also made in Currie, supra note 10, at 621; Schwartz, supra note 10, at 297.
19 E.g., Barbour, supra note 10; Currie, supra note 10.
29 Hilton v. Guyot, 159 U.S. 113, 182 (1895).
21 Note 5 supra and accompanying text.
22 345 S.W.2d 722, 735-36 (Tex. 1961).
23 Tex. Rev. Civ. Stat. art. 4638.
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courts could not have entered the decree under consideration, it would seem that
no clearer declaraton of policy opposed to that followed by the Oklahoma
court could be found; however, the majority in McElreath limited the force
of its laws to its own citizens, concluding that Texas law "does not purport
to establish a public policy relating to land tenure by nonresidents."24
While the court would appear to have performed a certain amount of legal

juggling in conforming Texas and Oklahoma public policies with respect to

property rights, it is evident that this effort was necessary if the majority was

to evade successfully its own ruling that an opposed local policy is a bar to

comity.25 Of course, the effort to conform disparate policies would have been

unnecessary had the court sustained the applicability of full faith and credit,
since diversity of public policy vis-a-vis enforcement of a foreign decree would
then have posed no problem.26 However, the majority explicitly disavowed
positing its decision on that mandatory constitutional basis, maintaining that
this was "peculiarly the function of the Supreme Court of the United States"
and that comity "seems the preferable basis for a state court decision."27
The decision's circumspect refusal to rely on the full faith and credit clause

reflects the majority's desire to avoid establishment of unnecessarily stringent
precedent. But if the comity doctrine affords a greater flexibility than does
its constitutional counterpart by allowing the enforcing court to readjudicate
the merits of the foreign decree, it also unavoidably authorizes each individual
court to render, in its discretion, ad hoc determinations of local public policy
in disregard of the need for national uniformity in conflict of laws. Both

majority and dissent in McElreath understood that the Texas court would be

obliged to recognize and enforce a deed to Texas land executed by the defend
ant under mandate of the Oklahoma court, for "jurisdiction over the person
gives jurisdiction to require the person to act."28 Why that rationale should
not also apply to the situs State where the defendant flees before the forum
can enforce its decree remains unanswered.
Difficulties inherent in enforcement of foreign land decrees by comity were

partially noted in hypothetical problems posed by the dissenters.29 If, for

example, a married resident of one State should establish technical domicile
in a sister State to secure a divorce decree, comity enables courts of the
matrimonial domicile to refuse enforcement of such decree whenever it
contradicts local policy protecting marital property rights. It might be objected
that mandatory enforcement under full faith and credit would not only under
mine the matrimonial domicile's genuine interest in regulating the matrimonial
property rights of its residents, but it would also lend opportunity to the

24 345 S.W.2d at 724.
25 Id. at 725, 733.
26 Cases cited note 11 supra.
27 345 S.W.2d at 733.
28 Id. at 738.
29 Id. at 743.
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divorcing spouse, by seeking dissolution of the marriage in another State, to

divest the other spouse of property rights vested under the laws of the mat

rimonial domicile. But two reasons appear which render this objection ground
less: (1) the alimony decree dividing the land in another State would always
require the presence of both spouses before the decreeing court;30 and (2)
any fraudulent attempt to establish in personam jurisdiction for a nonsitus
court would provide sufficient grounds to deny full faith and credit to an

otherwise valid decree.31
In summary, the McElreath majority, while it may have achieved a sound

and proper result, has misused the principle of comity in doing so, considering
the obvious conflict of State policies that were here involved. In comity's place,
a bold innovating application of full faith and credit to enforce the foreign
decree would have created an admirable precedent for future courts confronted

by similar issues. The command of full faith and credit, qualified by the
defense of fraud, would ensure adequate protection for locally vested property
rights while simultaneously recognizing the interests of nonsitus courts in

adjusting property rights upon the dissolution of marriage.
JOSEPH T. SWEENEY

CONSTITUTIONAL LAW�The Constitutional Guarantee of Freedom
of Religion Is Not Violated by Sunday Closing Laws Which In
directly Burden the Practice of a Religion, Provided Such Laws
Are Enacted To Secure an Otherwise Unattainable Secular Goal.

Braunfeld v. Brown, 366 U.S. 599 (1961).

Appellants are practicants of the Orthodox Jewish faith, the tenets of which
require the closing of their places of business and total abstention from all
manner of work from nightfall on Friday until nightfall on Saturday. As
merchants engaged in the retail sale of clothing and home furnishings, they
sued to enjoin enforcement of a Pennsylvania criminal statute which forbade
the retail sale on Sunday of these commodities,1 claiming that the statute as

applied to them violated the equal protection clause of the fourteenth amend

ment, constituted a law respecting an establishment of religion, and interfered
with the free exercise of their religion. A three-judge federal district court dis-

30 Cases cited note S supra.
31 Accord, Stephens v. Thomasson, 63 Ariz. 187, 160 P.2d 338 (1945) (defendant's

submission to foreign court fraudulently obtained) ; Schendel v. Chicago, M. & St. P. Ry.,
168 Minn. 1S2, 210 N.W. 70 (1926) (collusion between plaintiff and defendant's legal
representative) ; Klaiber v. Frank, 9 N.J. 1, 86 A.2d 679 (1952) (fraudulent institution of
criminal proceedings and use of extradition to obtain personal service on defendant).

1 Pa. Stat. Ann. tit. 18, � 4699.10 (Supp. 1960).
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missed the complaint,2 and an appeal was brought directly to the Supreme
Court. The first two contentions were found to be without merit in a companion
case.3 Held, the constitutional guarantee of freedom of religion is not violated

by Sunday closing laws which indirectly burden the practice of a religion
provided such laws are enacted to secure an otherwise unattainable secular

goal.4
Although freedom to hold religious beliefs and opinions is beyond the scope

of all federal or State legislation, freedom to act according to the dictates of
such beliefs can be tempered where such action conflicts with other societal
interests.5 Accordingly, the constitutional guarantee does not prevent the
statutory proscription of such religiously dictated activities as the practice of

polygamy6 and the sale of religious periodicals by juveniles.7 Similarly, religious
beliefs that restrain the performance of a fundamental civic duty are not en

titled to constitutional protection. Conscientious believers in nonviolence,
though exempted from military combat service as a matter of congressional
grace, cannot claim such exemption as a constitutional right.8 They may also
be denied the opportunity to practice law9 and the privilege of attending a

State university.10 Although past Supreme Court cases in this area provide a

helpful background for appreciation of the instant case, they provide scant

assistance by way of direct analogy.
Focusing attention on the economic hardship involved, appellants argued

that the Sunday closing law, as applied to practicing Orthodox Jews, fore
closed their participation in highly profitable weekend business. Because their
non-Sabbatarian competitors are free to open on Saturday, appellants claimed
that their ability to earn a livelihood would be seriously impaired and would
compel one of them to discontinue his business. But as noted in the separate
opinion of Mr. Justice Frankfurter, every court that has considered the
effect of Sunday closing laws on persons of the Jewish or Seventh Day Ad-
ventist faiths has found no infringement upon the free exercise of religion.11
The Supreme Court itself has refused to hear a number of appeals from State
decisions involving this issue for want of a substantial federal question.12 This

2 Braunfeld v. Gibbons, 184 F. Supp. 352 (1959).
3 Two Guys From Harrison-Allentown, Inc. v. McGinley, 366 U.S. 582 (1961).
4 Braunfeld v. Brown, 366 U.S. 599 (1961).
5 Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940).
6 Reynolds v. United States, 98 U.S. 145 (1878).
7 Prince v. Massachusetts, 321 U.S. 158 (1944).
8 United States v. Macintosh, 283 U.S. 605, 623-24 (1931).
9 In re Summers, 325 U.S. 561 (1945).
10 Hamilton v. Regents of Univ. of Cal., 293 U.S. 245 (1934).
11 366 U.S. at 522 n.120. The one exception is an 1858 decision of the California court,

Ex parte Newman, 9 Cal. 502, which was overruled three years later. Ex parte Andrews, 18

Cal. 678 (1861).
i2 E.g., Kidd v. Ohio, 358 U.S. 132 (1958) ; Friedman v. New York, 341 U.S. 907 (1951).
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then was the first time the Court had to face the question of whether a State

legislature remains within constitutional bounds when it passes a statute which,
in effect, compels a person to choose between disregarding a fundamental tenet

of his faith or suffering unavoidable business losses and possible economic

disaster.
The majority opinion, delivered by Mr. Chief Justice Warren, indicates that

"direct" and "indirect" are not magical words with which to distinguish
constitutional from unconstitutional burdens on the free exercise of religion.
In Reynolds v. United States 13 and Prince v. Massachusetts,1,1 both cited by the

instant Court, the individuals involved were faced with a like choice of aban

doning a religious practice or facing criminal prosecution. The directness of

the burden in each case was unmistakable; yet the laws were declared valid.

Conversely, the Court rightly recognized that the mere fact that a burden can

be properly labeled "indirect" will not necessarily save a statute from con

stitutional attack. Since the instant case involved the outright proscription of
a secular practice rather than a religious one, the majority reasoned that the
burden imposed on religion must be considered indirect.
Once having determined the character of the burden, the Court enunciated

a threefold test for ascertaining the validity of statutes imposing such burdens.

First, the statute must have neither the purpose nor effect of impeding the
observance of one or all religions, nor may it discriminate invidiously between

religions. Failure to meet this requirement alone dooms a statute. Second,
the purpose and effect of the law must be the advancement of a legitimate
secular goal of the State. Third, there must be no other equally effective means

of attaining the secular goal which avoids imposing such burden.
The first listed hurdle appears not to have been given serious consideration

by the Court, although it would seem to warrant much discussion. The
majority stated that "if the purpose or effect of a law is to impede the
observance of one or all religions . . . that law is constitutionally invalid even

though the burden may be characterized as being only indirect."15 Significant
in the wording is the use of the disjunctive "or" rather than the conjunctive
"and" between the words "purpose" and "effect." To be unconstitutional,
the purpose or design of the challenged statute need not be unworthy so long
as its effect impedes the observance of a religion. Despite the seeming appli
cability of the Court's language, the Pennsylvania statute was found not to
violate the initial test.

Sunday closing laws as directed towards and effectuating a desirable secular
goal were considered at length in a companion case, McGowan v. Maryland.16
The setting aside of one day of general rest in each seven during which a man

might regenerate himself, visit leisurely with his family and friends, and

13 98 U.S. 145 (1878).
14 321 U.S. 158 (1944).
15 366 U.S. at 607. (Emphasis added.)
16 366 U.S. 420, 444-45 (1961).
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generally withdraw from the everyday activity of the commercial world was

convincingly portrayed as a fitting secular goal of the State. This determination
was reached after open recognition that, as originally enacted, most Sunday
closing laws were statutory manifestations of the Christian recognition of

Sunday as the Lord's Day. Reference to this discussion was made in Braunfeld.
To remove the present economic disadavantage to persons in their position,

appellants suggested as an alternative that those observing a Sabbath on

another day be allowed to labor on Sunday, an exception adopted by twenty-
one States.17 The Court, while observing that "this may well be the wiser
solution to the problem,"18 advanced rather tenuous reasons to indicate the

futility of adopting the exception. Among the more prominent were the raising
of Sunday's noise level and the increased difficulty of policing. No supporting
evidence from the twenty-one states that have adopted the suggested statutory
exception was brought forward, either at trial or on appeal. Mr. Justice
Brennan, dissenting, finds these reasons to be "legally baseless" and states
that they "cannot withstand a First Amendment claim."19
In the end, the Court sidestepped applying its newly enunciated "alternative"

test, apparently content to defer to the judgment of the State legislature in its
determination of what means can best be utilized to obtain the secular goal.
It is submitted that, as a matter of constitutional fact, a determination of
whether a less burdensome alternative exists must be made by the Court; it
cannot be left to the discretion of the State legislature.
Viewing the composite test in itself, it would seem that the Court is willing

to allow State laws to abridge freedom of worship so long as substantial
secular interests are being fostered thereby. Such a standard fails to reveal
an appreciation of the fundamental nature of first amendment freedoms. This
lack of appreciation apparent in the test is emphasized by the Court's obser
vation that "the law's effect does not inconvenience all members of the
Orthodox Jewish faith but only those who believe it necessary to work on

Sunday."20 Seemingly implicit in this statement is the idea that the Court was

balancing society's interest in attaining the law's secular goal against the
individual interests of those persons whose religious practice was limited. This

balancing process is suggestive of an attitude which would put freedom of

religion "on the same level as the 'right' to run a sweatshop."21 Unquestionably,
all of the community is vitally concerned with any infringement of the
fundamental liberties of one of its members, for it must be recognized that our
nation is secure in these freedoms only to the extent that each individual living
within its borders is secure. Yet it seems inevitable that when society's interest
in the purpose of legislation is pitted against the individual's interest in the

17 366 U.S. at 614.
18 Id. at 608.
19 Id. at 615.
2� Id. at 605.
21 Antieau, Commentaries on the Constitution of the United States 219 (1960).
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free practice of his religion, the former will all too often prevail. It is

submitted that only when the interest in freedom of religion is raised to a

societal interest can a balancing process be undertaken which is not weighted
heavily against the protection of this freedom.22
Another possible indication of the Court's failure to elevate the first amend

ment freedoms to their proper position in our hierarchy of values is set forth

by Mr. Justice Brennan in dissent. He points out that the proper standard
of adjudication when State legislation curtails first amendment freedoms is not

a determination that the law is rationally related to a legitimate legislative end
which itself is substantial, but rather it is the exacting requirement that permits
only those restrictions necessary to prevent

" 'grave and immediate danger to

interests which the state may lawfully protect.' "23 This is clearly an appeal
for application of the clear and present danger test first enunciated by Mr.

Justice Holmes in Schenck v. United States.24 Though this test has been

frequently criticized in recent years,25 it has proved very useful in the past in
reminding the Court that first amendment freedoms have been placed in an

elevated position and should always be treated as such. Although the clear and

present danger test is perhaps not the only criterion which can aid the Court
in balancing interests where fundamental freedoms are involved, the standard

applied in Braunfeld is not a worthy substitute.

Regardless of the balancing standard used, it is felt that appellants' suggested
cure was not given proper consideration. The majority dismissed it as a

constitutional requirement while recognizing its possible merit. It is believed
that the implementation of this "wiser solution" is essential to preserve the

sanctity of religious freedom. The compelling state interest which justifies this
inroad into appellants' freedom of worship is the convenience of having every
one rest on the same day. Admittedly enforcement problems would become
more difficult, but this would appear to be a small price to pay in return for

maintaining inviolate the fundamental rights of an individual. In the past
the Supreme Court has recognized the necessity of stressing societal rather
than individual concern for the freedom of the individual when governmental
action would impinge upon that freedom;26 reemergence of such discernment
may be vital to our constitutional integrity.

FRANCIS J. PELLAND

22 Barenblatt v. United States, 360 U.S. 109, 144-45 (1959) (dissenting opinion).
23 366 U.S. at 612, quoting West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624,

639 (1943).
24 249 U.S. 47 (1919).
25 E.g., Corwin, Bowing Out "Clear and Present Danger," 27 Notre Dame Law. 325

(1952) ; Mendelson, Clear and Present Danger�From Schenck to Dennis, 52 Colum. L.
Rev. 313 (1952) ; Note, The Clear and Present Danger Test�Schenck to Dennis, 40 George
town LJ. 304 (1952).

26 See Terminiello v. Chicago, 337 U.S. 1 (1949) ; Cantwell v. Connecticut, 310 U.S. 296
(1940) ; Thornhill v. Alabama, 310 U.S. 88 (1940) ; Schneider v. Irvington, 308 U.S. 147
(1939) ; Lovell v. City of Griffin, 303 U.S. 444 (1938).
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CONSTITUTIONAL LAW�Fourteenth Amendment Due Process Clause
Prohibits Use in State Courts of Evidence Obtained by Illegal
Search and Seizure in Violation of Fourth Amendment. Mapp v.

Ohio, 367 U.S. 643 (1961).

Appellant, Dollree Mapp, was convicted in the State court for the knowing
possession of obscene material in violation of the Ohio Penal Code.1 City
police, suspecting Dollree of concealing policy slips and a bombing suspect
in her apartment, conducted a search of the premises after forcible entry and
the production of an alleged search warrant. The obscene materials were

uncovered, but in the subsequent trial the search warrant was never produced.
The Ohio Supreme Court held the evidence was admissible, although presumably
seized under circumstances which violated the fourth amendment of the United
States Constitution.2 The Supreme Court noted probable jurisdiction. Held,
the fourteenth amendment due process clause prohibits the use in State courts
of evidence seized in violation of the fourth amendment of the United States
Constitution.3
Basic to our federal system of government is the proposition that the

individual States should be free to determine the procedures of their own

courts.4 State criminal procedures, however, are subject to federal scrutiny
through the due process clause of the fourteenth amendment. Thus, no

State may deprive a person of a fair hearing5 or the right to counsel in a

capital case;6 nor may it convict on the basis of a coerced confession,7
perjured evidence,8 or evidence obtained in a manner which "shocks the con

science."9 But the State does not violate due process by dispensing with a

trial by jury10 or a grand jury indictment,11 nor by forcing the defendant to
incriminate himself12 or to stand twice in jeopardy.13 The determining criterion
has been the manner in which these procedures measure up to the concept of
ordered liberty implicit in due process.

1 Ohio Rev. Code � 2905.34 (1953).
2 State v. Mapp, 170 Ohio St. 427, 166 N.E.2d 387 (1960).
3 Mapp v. Ohio, 367 U.S. 643 (1961).
4 Brown v. Mississippi, 297 U.S. 278, 285 (1936).
5 See Palko v. Connecticut, 302 U.S. 319, 327 (1937).
6 Powell v. Alabama, 287 U.S. 45, 71 (1932).
7 Spano v. New York, 360 U.S. 315 (1959) (police deception of arrested man) ; Malinski

V. New York, 324 U.S. 401 (1945) (threat of violence) ; Ashcraft v. Tennessee, 322 U.S.
143 (1944) (psychological pressure) ; Chambers v. Florida, 309 U.S. 227 (1940) ; Brown v.

Mississippi, 297 U.S. 278 (1936).
8 Mooney v. Holohan, 294 U.S. 103 (1935).
9 Rochin v. California, 342 U.S. 165 (1952).
10 Maxwell v. Dow, 176 U.S. 581, 603 (1900).
H Hurtado v. California, 110 U.S. 516, 520 (1884).
I2 Twining v. New Jersey, 211 U.S. 78, 93-98 (1908).
18 Palko v. Connecticut, 302 U.S. 319 (1937).
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In overruling Wolf v. Colorado,14 which held that the admission of illegally
seized evidence in a State criminal proceeding did not violate due process, the
instant decision removes the double standard applied to federal and State law

enforcement officers in the twenty-four States15 which have allowed convictions
based on such evidence. Yet the Court's solution of this anomolous situation
raises a serious question of the extent to which the federal judiciary may
interfere with established State criminal procedures under the aegis of the
due process clause.

The fourth amendment of the United States Constitution prohibits un

reasonable searches and seizures16 but contains no explicit reference to the

means by which that right is to be protected. In 1914 the Supreme Court in
Weeks v. United States11 ruled that evidence seized in violation of the fourth
amendment was inadmissible in federal courts. This marked a departure from
the traditional view, long held in the English speaking world, that evidence, if
relevant, was admissible regardless of the manner in which it was obtained.18
Inasmuch as the fourth amendment was thought applicable only to federal

agents,19 State law enforcement officers were not affected by the Weeks decision.
Thirty-five years later Wolf recognized a new constitutionally protected right.
Citizens were to be protected in their papers and their homes from the un

warranted intrusion of the local constable as well as the federal marshal. "The

right of privacy at the core of the fourth amendment" was basic to our liberty,
reasoned Mr. Justice Frankfurter for a divided Court,20 but the accompanying
federal remedy did not enjoy the same status.21 So long as the State did not

affirmatively sanction a violation of the right, it was left free to select the
means by which to protect it.22 There were those, however, who felt that these
"other remedies" suggested by Wolf were illusory at best, and the decision was

severely criticized in Irvine v. California23 and Elkins v. United States24 as

having enshrined an empty right within the protection of the Constitution.
The Irvine Court hinted that before it would impose a federal mandate it would
give the States a chance to fall in line voluntarily.25
Essential to the instant decision is the twofold proposition that (1) the

14 338 U.S. 25 (1949).
15 Elkins v. United States, 364 U.S. 206, 224-32 (1960).
16 "The right of the people to be secure in their persons, houses, papers, and effects, against

unreasonable searches and seizures, shall not be violated . . . ."
17 232 U.S. 383 (1914).
18 8 Wigmore, Evidence � 2183 (McNaughton rev. 1961).
19 Weeks v. United States, 232 U.S. 383, 398.
2� 338 U.S. at 26.
21 Id. at 31, 33.
22 Id. at 28.
23 347 U.S. 128 (1954).
24 364 U.S. 206 (1960).
2<5 347 U.S. at 134.
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exclusionary clause is a necessary part of the fourth amendment and that (2)
the entire fourth amendment was incorporated into the fourteenth by Wolf.2s
Only three other Justices could agree with Mr. Justice Clark on both points.27
As evidence that the Weeks rule is part of the fourth amendment, Mr. Justice
Clark cites the language of prior cases,28 but the heart of his argument is that
the exclusionary rule is in the spirit and purpose of the amendment, for
without it, that amendment is "valueless and undeserving of mention in
a . . . charter of inestimable human liberties."29

Implicit in the Court's argument, then, is the concept that a right without
a remedy is no right at all, and the pragmatic judgment that the States either
have not or cannot adopt a suitable alternative because the exclusionary rule
is the only adequate means to protect the right.30 The "other remedies"

suggested by Wolf have generally been in the form of a civil31 or criminal32
action against the offending officer. Satisfactory empirical data measuring their
effect is difficult to determine, for countless thousands of violations never reach

litigation. Many unreasonable searches are perpetrated against low income

groups who cannot afford the expense of litigating their rights or against persons
with criminal records who prefer not to risk raising the ire of the police.33
While such a person is theoretically not precluded from a cause of action, as

a practical matter a favorable jury verdict is quite unlikely.
Furthermore, the cases indicate that recoveries are not great. One study

found some forty reported cases between 1914 and 1949 involving damage
suits arising out of an illegal search. Plaintiffs were successful in thirty-two
instances, but no recovery exceeded $2,200.34 Only when the circumstances of
the search are particularly outrageous is the jury likely to be generous.
Criminal action against the officer has likewise been scored as unworkable
because of the unwillingness of the prosecutor to punish the people with whom
he works so closely.35

2<* 367 U.S. at 655-57.
27 Justices Brennan, Warren, and Douglas. Unable to agree that the Weeks rule was part

of the fourth amendment, Justice Black concurred on the strength of his theory that the

fourth and the fifth amendments read together demanded the exclusion of the evidence.

Id. at 661. Justice Stewart voted for reversal on the grounds that the Ohio obscenity statute

violated the first amendment right of free speech. Id. at 672.
28 Id. at 6SS-S7.
2� Id. at 655.
30 Id. at 655-60.
31 See, e.g., Norton v. Burnett, 181 Ark. 1132, 29 S.W.2d 683 (1930) ; Grumon v. Ray

mond, 1 Conn. 39 (1814) ; Campbell v. Blankenship, 308 Ky. 808, 215 S.W.2d 960 (1948) ;

Caffinni v. Hermann, 112 Me. 282, 91 Atl. 1009 (1914) ; Sandford v. Nichols, 13 Mass. 286

(1816).
32 State criminal provisions are compiled by Mr. Justice Clark. 367 U.S. at 652 n.7.

33 Barth, The Price of Liberty 98 (1961).
34 Comment, 47 Nw. U.L. Rev. 493, 502-03 n.54 (1952).
85 Allen, The Wolf Case: Search and Seizure, Federalism, and the Civil Liberties, 45 111.

L. Rev. 1, 18 (1950).



1961] Decisions 169

The obstacles which the local scene may place in the plaintiff's way are

somewhat mitigated by the availability of both criminal and civil relief under
the federal civil rights statutes. Convictions have been few under section 242,36
but the recent broadening of the scope of section 1983 37 indicates that this may

provide a significant method of redress for the victims of an illegal search. This
year the Supreme Court in Monroe v. Pape38 held that the allegation of facts

amounting to an unreasonable search and seizure under the fourth amendment
set forth a cause of action under this section. The significance of Monroe as

a weapon in the plaintiff's hands remains to be seen.

While few would deny that the exclusionary rule is a more effective method
of redress, the most troublesome aspect of the instant decision, in the view
of the minority, is the vantage point from which the Court determines to

impose the rule on the States. The Court is not sitting in its advisory capacity
to judge the best solution to the problem of curbing invasions of privacy;
rather, it sits to judge whether the attempts which the States have made or

could make fall so short of the mark as to be inconsistent with the "concept
of ordered liberty."
Within this framework, the reluctance of the dissenters to impose the federal

solution on the States is more understandable. In a strong dissent, Mr. Justice
Harlan accepts arguendo the inclusion of the Weeks rule in the fourth amend
ment.39 He directs his attack at the proposition that Wolf incorporated the
entire fourth amendment into the fourteenth. As proof that the majority has
misconceived Wolf, he points to the language of its author.40 Wolf did not

hold, says Mr. Justice Harlan, that the fourth amendment is enforceable as such
against the States; it declared only that the principle of privacy at the core of
the amendment is so enforceable 41

Appearing semantic at first reading, this distinction is but another manifesta
tion of the Court's deep-set dichotomy of opinion concerning the nature of
due process. Mr. Justice Frankfurter has championed the view that due process
should and must be approached on an empirical case-by-case basis. Intent on

maintaining a healthy balance of federal and State power, he has viewed the
due process clause as a weapon to keep the States in line only when they have
gone so far as to violate the concept of ordered liberty.42 Translated into the

38 18 U.S.C. � 242 (1958) (criminal).
37 Rev. Stat. � 1979 (1875), 42 U.S.C. � 1983 (1958) (civil).
38 365 U.S. 167 (1961).
39 367 U.S. at 678 (dissenting opinion).
40 Id. at 679. "The security of one's privacy against arbitrary intrusion by the police�

which is at the core of the Fourth Amendment�is basic to a free society. It is therefore
implicit in 'the concept of ordered liberty' and as such enforceable against the States . . . ."
338 U.S. at 27.

41 367 U.S. at 679.
42 See, e.g., Rochin v. California, 342 U.S. 165 (1952) ; Wolf v. Colorado, 338 U.S. 25

(1949); Adamson v. California, 332 U.S. 46, 59 (1947) (concurring opinion).
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realm of State criminal procedure, this means that an approach which is deemed
undesirable but not obnoxious to a sense of basic fairness is permissible under
due process.
This concept of ordered liberty underlies two other exclusionary rules

adopted by the Supreme Court under the due process clause. In Rochin v.

California43 the Court determined that the use of evidence forcibly extracted
from the defendant's stomach "shocked the conscience" of the Court and fell
below the minimal standards of due process. The Rochin Court carefully
prescinded from the fourth and fifth amendment issues and decided the case

solely on the strength of the fourteenth. However, when the Court was faced

squarely with the problem of unreasonable searches in Irvine, it rejected the

suggestion that it adopt a similar rule binding the States when the facts showed

particularly outrageous conduct in the illegal search. The Rochin approach
was rejected because it failed to give the courts a clearly discernible standard
by which to judge the evidence to be excluded.44 Moreover, any rule which
fell short of excluding all illegally seized evidence would defeat its own

purpose, for officials would be invited to continue testing the brink whereon

illegal conduct becomes unconscionable.45 But the Irvine Court was unwilling
to hurdle the due process obstacle by imposing the rule of certainty, as does
the instant Court.
In Brown v. Mississippi46 the Court held that a trial is devoid of basic fair

ness when an involuntary confession is introduced into evidence. Like the

Mapp rule the exclusion of an involuntary confession frustrates the product
of police misconduct. In two recent cases47 the Court has noted this consider
ation as an additional reason for excluding the confession. But, unlike the

Mapp situation, the deterrent effect is secondary to the exclusion of basically
unreliable evidence. The civilized world has always looked with disdain upon
the method and product of the "rack and screw."

By excluding relevant but illegally seized evidence primarily for its deterrent

effect on police activity, the Mapp rule does represent a step beyond prior
exclusionary rules based upon due process. If, as a result of this decision,
State criminal proceedings are to be judged by standards thought to be ulti

mately desirable rather than by their deviation from an accepted standard of

basic fairness, the minority's fear appears justified. The mandatory imposition
of federal remedies and procedures would create a dangerous federal-state im

balance of power. But the instant decision should be viewed as the Court's

simple, pragmatic determination that the States have been and are unable to

provide adequate protection for a constitutional right they are dutybound to

� 342 U.S. 165 (19S2).
� 347 U.S. at 133-34.
45 Id. at 138-39 (concurring opinion).
46 297 U.S. 278 (1936).
47 Blackburn v. Alabama, 361 U.S. 199, 206-08 (1960) ; Spano v. New York, 360 U.S.

315, 320-24 (1959).
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protect. The instant decision takes cognizance of the realities of the situation;
experience has shown that without the exclusionary rule the right to be free

from unreasonable searches by State officers is next to meaningless. Within this

context the State's failure to protect its citizens' constitutional right can more

reasonably be said to violate the basic standard of fairness demanded by the

due process clause.

WILLIAM J. MCNICHOLS

UNFAIR COMPETITION�The Action of Community Antenna Tele

vision Systems in Using Television Signals for Their Own Profit

Without Obtaining Permission of Originating Stations Does Not
Constitute Unfair Competition. Intermountain Broadcasting & Tele
vision Corp. v. Idaho Microwave, Inc., 196 F. Supp. 315 (S.D. Idaho

1961).
The respondent, Idaho Microwave, Inc., announced a plan to build facilities

which would pick up signals intended for the local television station and to

relay them to respondent, Cable Vision, Inc. The latter operates a community
antenna television system which receives the signals of distant television
stations via high antennae and relays them by coaxial cable into the homes of

paying subscribers. Without this service, their subscribers would be unable
to receive the original signals dependably on the usual home antenna. Both
Idaho Microwave and Cable Vision are owned by respondent, Reiher. Com

plainants, three originating stations, sued Cable Vision, Idaho Microwave and
Reiher for an injunction, claiming that respondents would be appropriating and

selling for their own profit broadcast signals which complainants had expended
considerable time, money and effort in producing. Pretermitting the question
of the existence of any copyright, complainants moved for summary judgment
on the equitable issue of unfair competition. Held, the proposed action of the

respondents in using the signals of television stations for their own profit
without obtaining the permission of the originating station does not constitute
unfair competition.1
Community antenna systems, involving investments in excess of $100 million,

presently serve over 2 million subscribers in 700 communities in more than
40 States.2 Originally operating in "fringe areas" where dependable television
signals were not available to the general public, community antenna systems
have continued to develop and expand, even where direct reception has become

1 Intermountain Broadcasting & Television Corp. v. Idaho Microwave, Inc., 196 F. Supp.
31S (S.D. Idaho 1961).

2 Id. at 317. See Inquiry Into the Impact of Community Antenna Systems, TV Transla
tors, TV "Satellite" Stations, and TV "Repeaters" on the Orderly Development of Television
Broadcasting, 26 F.C.C. 403, 406-11 (19S9) [hereinafter cited as 1959 Inquiry]. See generally
id. at 403-59.
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available, as a means of providing their subscribers with additional signals.3
These signals are received, amplified and transmitted by coaxial cable and
"drop lines" into the subscribers' homes without the permission of the station
from which the signal emanates.
The Federal Communications Act deals with a similar practice by providing

that no broadcast station shall rebroadcast the programs, or any part thereof,
of another station without the express authority of the originating station.4
The act defines broadcasting as "the dissemination of radio communications
intended to be received by the public, directly or by intermediary of relay
stations."5 Since community antenna systems do not disseminate their broad
casts via "radio communications" but by cable, they are not engaged in

"broadcasting" within the terms of the act, and consequently are not required
to obtain the permission of the originating station to use its signal.6
Normally, the community antenna systems operate without the aid of a

microwave station.7 However, where the originating broadcast station is
located at a great distance from the community antenna, it is necessary to
use a microwave station to relay television signals to the community antenna.8
Microwave stations are classified by the Federal Communications Act as

common carriers9 and must make application to the FCC before operating on

a given frequency.10 In an effort to restrict the availability of signals to antenna

systems, the television broadcast stations have repeatedly protested to the FCC
that microwave frequency applications should be denied because the microwave

stations, while holding themselves out as common carriers, are in fact the alter

ego of the community antenna systems.11 The broadcast stations have argued
further that the impact of increased competition for viewers would not be in
the public interest.12 Thus far the FCC has consistently rejected this argu
ment, holding that the impact on the local television station is not a factor to
be considered in granting an application to an otherwise qualified microwave

3 1959 Inquiry 408.
4 Communications Act of 1934, � 325(a), 48 Stat. 1091, 47 U.S.C. � 325(a) (1958).
5 � 3(o), 48 Stat. 1066 (1934), 47 U.S.C. � 153 (o) (1958).
6 1959 Inquiry 428-29.
7 See id. at 408-09.
8 Id. at 409.
� � 3(h), 48 Stat. 1066 (1934), 47 U.S.C. � 153(h) (1958); see Intermountain Micro

wave, 24 F.C.C. 54, 56-58 (1958).
w> 47 C.F.R. � 21.700 (1958).
n Carter Mountain Transmission Corp., FCC No. 12931, pp. 3, 22 (May 25, 1961).
12 Id. at 2, 4-6, 23 n.l, 27. The television broadcasters contend that the presence of a

community antenna system in the area splits the viewing audience by the number of channels
which the antenna system carries, thereby having a greater impact than the entry of another

local broadcast station in the area. 1959 Inquiry 414. However, of some 96 stations which
have gone off the air since 1952 (89 UHF and 7 VHF) , in only 3 cases has the existence of a

community antenna system been mentioned as a factor in the demise. Id. at 415.
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station, even when it is known that the microwave station is owned by a

community antenna system and will relay signals to that system.13
Failing to win support from the FCC, the broadcast stations have turned to

the courts. In the instant case complainants argued that inasmuch as they
were in the business of selling television signals to a local station for re-

broadcasting, the respondents, by picking up the signals and selling them to

their subscribers, would interfere with that business, since the local station
would be reluctant to pay an hourly fee for the same signals.14 Complainants
bottomed their argument on the landmark case of International News Service v.

Associated Press15 in which the Supreme Court imported into the law of unfair

competition the concept of unjust enrichment.16 The majority there held that
since Associated Press was in the business of selling news it had gathered
through the expenditure of time and money, the practice of International News
Service in "pirating" this news from early newspapers and then selling it in
direct competition with Associated Press was unfair competition.17 Mr. Justice
Brandeis, dissenting in International News, strongly objected to formulating
any type of relief which might create a "property right" in areas affecting
the public interest, regardless of the competitive relationship of the parties.
He contended that the legislature, not the courts, was better equipped
to determine what was in the public interest.18

Subsequent cases have for the most part tended to limit International News
to the facts involved therein, due in no small part to the considerations

incorporated in Justice Brandeis' dissent.19 In Cheney Bros. v. Doris Silk
Corp.,20 a case dealing with the appropriation of cloth designs created by the

plaintiff, the Court of Appeals for the Second Circuit was presented with a

situation in which the competitive relationship between the parties was quite
similar to that existing between Associated Press and International News
Service. Recognizing that International News would cover the case at bar were
it interpreted as laying down a general doctrine, Judge Hand held that the
Supreme Court's decision belonged to that class of cases in which "the occasion
is at once the justification for, and the limit of, what is decided."21

Judge Sweigert found no difficulty in distinguishing the instant case from

13 Id. at 28.
14 196 F. Supp. at 326.
" 248 U.S. 215 (1918).
i� Callmann, He Who Reaps Where He Has Not Sown, 55 Harv. L. Rev. 595, 597 (1942).
17 248 U.S. at 236 (1918).
18 Id. at 262-67.
19 National Comics Publications, Inc. v. Fawcett Publications, Inc., 198 F.2d 927 (2d Cir.

1952) ; Cheney Bros. v. Doris Silk Corp., 35 F.2d 279 (2d Cir. 1929), cert, denied, 281 U.S.
728 (1930) ; Triangle Publications, Inc. v. New England Newspaper Publishing Co., 46 F.

Supp. 198 (D. Mass. 1942).
20 35 F.2d 279, 281 (2d Cir. 1929), cert, denied, 281 U.S. 728 (1930).
21 Id. at 280.
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International News, noting that although both parties were selling television
signals, this was inconsistent with and subsidiary to complainants' primary
function of selling airtime to sponsors. Respondents, on the other hand, were
interested only in selling an antenna service to those who have difficulty picking
up signals. This lack of competition,22 and the existence of plenary congres
sional control over telecommunications,23 were the crucial factors weighing in
respondents' favor.
If relief is not granted complainants on another ground,24 the conclusion

is inescapable that the antenna system owned by the respondents will continue
to be dependent upon and enriched by the time, money and efforts of the

originating broadcast stations.25 As in the instant case, the originator of a

valuable commodity or service is frequently moved to approach the courts for
redress against someone taking a "free ride" at his expense.26 However,
recognizing the limits of International News and failing to find some established
niche in the law, the courts have usually advised the victim to look to the
legislature for a remedy.27 Conceding that some type of interference with the
right to conduct a business might justify the creation of a property right,28
the danger of creating an unwarranted monopoly29 and the impropriety of

judicial legislation30 have militated against recovery where the only injury
22 196 F. Supp. at 325. "Certainly, defendants' practice does not interfere with plain

tiffs' profits derived from sponsors. On the contrary, the practice may enhance plaintiff's
possibilities of profit in that field by extending the reception of plaintiff's programs." Id.
at 326.

23 Id. at 324.
24 In their motion for summary judgment the complainants relied solely on the question

of the establishment of some type of an equitable property right in their signal. The exis
tence of a copyright or an exclusive license was left for subsequent determinations. 196
F. Supp. at 320.

25 It could be argued that the antenna system is actually part of the entire broadcasting
system. See Meyer v. Hurwitz, 5 F.2d 370 (E.D. Pa. 1925), appeal dismissed, 10 F.2d 1019

(3d Cir. 1926). "The defendant, nevertheless, is, contrary to equity and good conscience,
appropriating to himself the system and organization which the plaintiff, through many

years of expenditure of effort and money has built up." Id. at 371.
2<> E.g., Axelbank v. Rony, 277 F.2d 314, 318 (9th Cir. 1960); Hartford Charga-Plate

Associates v. Youth Centre-Cinderella Stores, Inc., 215 F.2d 668, 670 (2d Cir. 1954). See

generally Solinger, Unauthorized Uses of Television Broadcasts, 48 Colum. L. Rev. 848

(1948).
27 RCA Mfg. Co. v. Whiteman, 114 F.2d 86, 89 (2d Cir.), cert, denied, 311 U.S. 712

(1940); Cheney Bros. v. Doris Silk Corp., 35 F.2d 279, 280-81 (2d Cir. 1929). Where the
manifest injustice of the case demanded recovery, the courts have stretched the factual
situation to fit an established remedy. Philadelphia Record Co. v. Leopold, 40 F. Supp. 346

(S.D.N.Y. 1941) (contract).
28 Truax v. Corrigan, 257 U.S. 312 (1921).
29 See Associated Press v. United States, 326 U.S. 1, 14-15 (1945) ; Fashion Originators'

Guild of America, Inc. v. FTC, 312 U.S. 457, 467-68 (1941).
89 RCA Mfg. Co. v. Whiteman, 114 F.2d 86, 90 (2d Cir. 1940).
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alleged is that the interloper is profiting from the efforts and investment of

the plaintiff,31 rather than any assertion that the defendant is "palming off" his

product as plaintiff's or is infringing upon a trademark.32
The fact that the complainants could sell their signals to the local station in

the community did not create a property right in their signals. Whatever right
complainants had to receive payment from the local station depended solely
upon a statute33 not intended to create property rights in signals.34 The local

station could not have used complainants' signals without permission because

such action would constitute "broadcasting" within the terms of section 325(a)
of the act 35 However, since the mode of transmission used by community
antenna systems differs so as not to constitute "broadcasting," these systems
need not obtain permission from the original broadcasting stations.36 Conse

quently, the latter cannot exact any compensation from the former for its efforts
in producing the signals.
The problem raised by the community antenna, as illustrated by the

instant case, is extremely important in its impact upon the orderly development
of television.37 It couid conceivably be dealt with in one of three ways.
First, the common carrier could be regulated further.38 It seems clear
that existing legislation regulating the granting of applications to microwave
stations does not offer the means by which the interests of the television
viewing public can be protected.39 Even if the attempts by broadcast stations
to effect control over community antenna systems through the indirect method
of protesting the granting of applications to microwave stations were successful
with the FCC, the practice would probably not be tolerated by the courts.40
Furthermore, the existing common carrier legislation would only offer control
over the minority of community antenna systems which require the assistance
of microwave facilities.41
The second solution to the problem is suggested by the instant case. Congress

anticipated disagreements between broadcast stations and community antenna

31 Bristol v. Equitable Life Assur. Soc'y, 132 N.Y. 264, 30 N.E. S06 (1892).
32 Hartford Charga-Plate Associates, Inc. v. Youth Centre-Cinderella Stores, Inc., 21S

F.2d 668, 670 (2d Cir. 1954).
33 48 Stat. 1091 (1934), 47 U.S.C. � 325(a) (1958).
34 See 48 Stat. 1081 (1934), 47 U.S.C. � 301 (1958).
35 48 Stat. 1091 (1934), 47 U.S.C. � 325(a) (1958) ; 47 C.F.R. � 3.655 (1958).
36 1959 Inquiry 428-29.
37 Comment, Can Community Antenna TV Be Enjoined?, 20 Albany L. Rev. 69 (1956).
38 See 1959 Inquiry 412.
39 Even if many community antenna systems were restricted or eliminated because of

the unavailability of a microwave relay station, the television broadcasters would not re

place the lost signals unless there were sufficient advertiser dollars to support a local station.
See id. at 406, 413-14.

4<> See Texas v. United States, 292 U.S. 522 (1934) ; New York Cent. Sec. Corp. v. United
States, 287 U.S. 12, 24, 25 (1932).

41 See 1959 Inquiry 408.
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systems, but in refusing to extend the jurisdiction of the FCC over the antenna

systems, consciously left the problems to the courts.42 Although the lack of a

competitive relationship between the parties precluded recovery in the instant
case, the broadcast stations may be more successful in an action based upon
the theory of copyright. It should be noted that a local station, as distinguished
from the original broadcast station, might be able to prove a stronger case

of competition between it and the community antenna system and therefore
argue the rationale of International News.43 It is submitted, however, that
even conceding a competitive relationship, the local station would not be able
to prove an exclusive right to use the television signal.
In view of the doubtful efficacy of either of the aforementioned solutions,

the final and more logical approach to the problem is through direct FCC
control over the community antenna systems.44 Some type of compromise
legislation should be enacted which would allow the orderly development of
both television broadcast stations and community antenna systems without
impinging on the public interest.45

GEORGE V. EGGE, JR.

42 See S. Rep. No. 923, 86th Cong., 1st Sess. 11 (1959).
43 Currently, there is a case pending in which a local television broadcasting station is

a party to an action against community antenna systems. WSTV, Inc. v. Fortnightly Corp.,
Civil No. 669-F, N.D. W. Va.

44 The FCC has recommended that � 325(a) of the act be amended to extend the "con
sent" requirements to community antenna systems. 1959 Inquiry 430. It has been suggested
that the FCC could regulate community antenna systems under its plenary power over

communications. The FCC, however, has declined to do so, stating: "[W]e do not believe
we have 'plenary power' to regulate any and all enterprises which happen to be connected
with one of the many aspects of communications." Id. at 429.

45 There are two bills pending before Congress which would extend FCC jurisdiction over

community antenna systems. S. 1044, 87th Cong., 1st Sess. (1961) ; H.R. 6840, 87th Cong.,
1st Sess. (1961).
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DEATH AND THE SUPREME COURT. By Barrett Prettyman, Jr. Harcourt,

Brace & World, Inc., New York, 1961. Pp. 311. $4.95.

Of all the major institutions of our way of life, the Supreme Court of
the United States is the most "deeply decisive in its effect upon our un

derstanding of ourselves and our government."1 This Olympian tribunal,
while dealing in the language and the processes of the law, reflects in a

very real sense the basic tensions of the evolving American society. It
is here, for instance, that the fundamental relationships between the
individual and the State are ultimately examined, reflected upon and
resolved within the framework of the Constitution.
Yet the public comprehension of how the Court exercises such awe

some responsibilities, of the truly great impact it has upon the workings
of a federal system of government, is frequently both incomplete and
inaccurate. Often the reputation of the Court ranges, in crude terms,
from a lofty forum of pure justice to a cacophony of divergent view
points, or to a component part of the Communist conspiracy. By em

phasizing the gaudy aspects of cases before it, and by giving vent to the
more colorful and carping of the partisan criticism, the press has done
little to impress the public with an accurate image of the Court.
Moreover, the shelf of books seeking to communicate some of the

basic truths about the Court is distressingly short. To be sure, various
excellent treatises are available�available, that is, to narrowly sophis
ticated audiences capable of absorbing the technical and legal nuances
of Court life. Many of these volumes purport to cover the gamut of the
tribunal's problems and powers, reaching conclusions of little meaning to
the casual public. Simple, readable explanations for the uninitiated
are extremely rare.

It is thus cause for gratification that another volume has been added
to the small collection of books directed primarily and intelligently to
the lay reader. Without the distraction of even a single case citation,
and yet without the curse of oversimplification, the author of Death and
the Supreme Court has given the public a limited but accurate insight
into some of the functional and philosophic operations of the Court.
And the book is successful in its venture precisely because of its adroit
use of simplicity, its dramatization of case material and its avoidance
of saying too much about too many legal topics. In the process of being
entertained, the reader is instilled with an appreciable degree of indoc-

1 Meikeljohn, Free Speech and Its Relation to Self-Government 32 (1948).
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trination about the Court. While painless, such education is nonetheless
effective when under the expert direction of so knowledgeable a teacher
as Barrett Prettyman, Jr. To the extent that the prestige of the Supreme
Court depends upon public understanding of the high judicial process,
this book makes a notable contribution.

As the eye-catching title implies, the author concentrates on capital
cases which have been subjected to Supreme Court review. Wisely, he
does not try to encompass all such capital cases or to explore all the
judicial facets growing out of capital crimes. Only six cases are included,
each of which is the subject of a separate chapter, dramatizing the
facts and pursuing the judicial proceedings through the Court.2 The
anatomies of these six major crimes are presented in reportorial fashion,
appealing to the most inveterate mystery story reader.
Within this format, the author has interwoven short, accurate accounts

of Supreme Court jurisdiction and procedure. By the end of the book,
the reader has gained knowledge about such matters as the limited
nature of Supreme Court review, its courtroom and conference pro
cedures, the physical layout of the Court's chambers and offices, the

opinion writing processes, the powers of the Chief Justice and the
work of the law clerks. Something is also to be gleaned of the judicial
personalities on the Court and of the varying characteristics of the
attorneys appearing before the Court's bar. The author, a practicing
lawyer himself, the son of a distinguished federal judge, and a veteran

of service as law clerk to three Supreme Court Justices, speaks with

fidelity and perception about these matters.

The lay reader can also capture some of the judicial reactions to the
death penalty, reactions which include the resolution of doubts in favor
of the accused and the compassion for human life that exhibits itself
in these circumstances. It is this attempt "to enhance human dignity
through the protection of human life,"3 says the author, that underlies
the Court's deep concern that there be compliance with civilized
standards of due process before a life is forfeited. Until the death

penalty itself is eliminated, as Mr. Prettyman is convinced it will be in

time,4 ethical and humanitarian revulsions against the extreme sentence

2 Crooker v. California, 357 U.S. 433 (1958) ; Green v. United States, 3SS U.S. 184 (1957) ;

Fikes v. Alabama, 352 U.S. 191 (1957) ; Williams v. Georgia, 349 U.S. 375 (1955) ; Griffin
v. United States, 336 U.S. 704 (1949) ; Louisiana ex rel. Francis v. Resweber, 329 U.S. 459

(1947).
3 Prettyman, Death and the Supreme Court 311 (1961).
4 Id. at 310.
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will continue to play a major if not articulated role in the Court's

treatment of these cases.

But, most importantly, this book with its modest scope and its con

centration on one fragment of the Supreme Court's jurisdiction manages
to convey a bit of the overwhelming and lonely lot which is the hall

mark of the Court. No other tribunal in this or any other country has

quite the grave responsibilities that this one has acquired. To it are

posed some of the most delicate and complex issues besetting the nation,
issues that the Justices must resolve within the accepted limitations of

judicial review. That differences of opinion should arise out of this

process is not surprising.5 What is needed, however, is public under

standing of and compassion for the Court's great task. This book,
speaking in simple words, has provided one of the means to that end.

Eugene Gressman*

CASES AND TEXT ON PUBLIC UTILITY REGULATION. By Francis X.
Welch. Public Utilities Reports, Inc., 1961. Pp. v, 704. $12.00 (Student Price).

Francis X. Welch, whose new Cases and Text on Public Utility Regu
lation has just been published, is perhaps better qualified than any other
authority for this appointed task. Lawyer, teacher, writer, and for some

years secretary of the Section of Public Utility Law of the American Bar
Association, he has been editor of Public Utilities Fortnightly since 1938.
In that period, every major decision of court or regulatory commission
and every enactment of the Congress and of State legislatures which
significantly affect American public utility law have known his searching
scrutiny. And whatever Mr. Welch has considered truly important in
this area will be found caught within the ambit of his work.
All the pivotal cases are there, from the Supreme Court's epochal

decision of 1877 in Munn v. Illinois,1 which sustained Illinois in fixing
5 Former Chief Justice Charles Evans Hughes stated:
How amazing it is that, in the midst of controversies on every conceivable subject,
one should expect unanimity of opinion upon difficult legal questions! In the highest
ranges of thought, in theology, philosophy and science, we find differences of view on
the part of the most distinguished experts,�theologians, philosophers and scientists.
The history of scholarship is a record of disagreements. And when we deal with
questions relating to principles of law and their application, we do not suddenly rise
into a stratosphere of icy certainty.

13 ALI Proceedings 61, 64 (1936).
* Partner, Van Arkel & Kaiser, Washington, D.C.

1 Welch, Cases and Text on Public Utility Regulation 4 (1961) [hereinafter cited as

Welch].
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prices for the storage of grain in Chicago's elevators�"they stand . . .

in the very 'gateway of commerce,' and take toll from all who pass"�to

the Court's pronouncement of June 12, 1961, in Power Reactor Develop
ment Co. v. International Union of Elec. Workers,2 which freed the de

velopment of atomic energy by private enterprise from manacles placed
upon it by a lower court. There may be pedants in the field who would

prefer the inclusion, the stressing, or the elimination of a particular
case, but Mr. Welch's selections are so admirable that the critic's burden
would be onerous beyond bearing.

Readers will be impressed by numerous up-to-the-minute decisions.
Many of them were handed down only last year, and two were announced
within recent months. But none of the older landmarks has been neglected.
Smyth v. Ames3 responds to the roll call, as do the celebrated Brandeis

concurring opinion in Missouri ex rel. Southwestern Bell Tel. Co. v. Mis
souri Pub. Serv. Comm'n4 and the majority announcement in FPC v.

Hope Natural Gas Co.,5 which refrigerated the spines of so many public
utility practitioners. We thought then that all guide posts had been de

stroyed, that we were deep in the jungle without even machetes in our

hands. But the seventeen years since Hope Natural Gas have witnessed
the trebling of facilities devoted to the public service by telephone, gas
and electric utilities.
Those of us who used Mr. Welch's original case book6 would have

been deeply disappointed if he had excised that vivid English decision of
the seventeenth century, Bastard v. Bastard.7 Fortunately, teachers can

continue to direct the attention of their classes to this unique proceeding
in which plaintiff and defendant were able to rise, point accusing fingers,
and shout simultaneously, "Oh, what a peculiarly pediculous illegitimate
you are!"
And major legislation is there too. State enactments are dealt with as

they determined particular matters of controversy (rather than compre
hensively), but the whole range of federal aggrandizement under the
commerce clause of the Constitution has been revealingly summarized.
That period covers more than forty years, from the Federal Water Power
Act of 1920 (now the strengthened Federal Power Act)8 to the latest

2 Id. at 680.
3 Id. at 277.
* Id. at 289.
5 Id. at 304.
6 Welch, Cases on Public Utility Regulation (1st ed. 1932).
7 Welch at 2S0.
8 41 Stat. 1063 (1920), as amended, 16 U.S.C. �� 791-828 (1958), as amended, 16 U.S.C.

�� 792, 793(a), 828(b) (Supp. II, 1959-1960).
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amendments to the Atomic Energy Act.9 The Interstate Commerce Com

mission had been formed in 1887 with originally tenuous powers over

the nation's railroads, but federal expansion in the whole utility area did

not begin until the second decade of this century.
But Mr. Welch's lucid, readily understandable text material is the

most valuable feature of his work. Teachers of public utility law have

been given all the necessary groundwork for their lectures, and the same

favor has been conferred upon teachers of economics who concern them

selves with utility problems. However, the work will be even more useful
to lawyers and laymen generally: the lawyer who is about to try his
first utility case; the expert witness who would learn the fundamentals
of regulation before he takes the stand; members of regulatory agencies
and their staffs; public utility executives from the chairman of the board
down to the local manager who is determined to climb and who is eager
to learn what makes regulation tick and why.
The temptation to quote can be resisted no longer. For too many years

demagogues have been saying that public utilities are "guaranteed" a

fixed rate of return, ordinarily�according to the brethren�6 per cent.
That nonsense was dispelled by the great Justice Brandeis in his South
western Bell concurrence, but Mr. Welch does an even better job of blow
ing away the fog:
The regulatory commissions do not fix rates so as to guarantee that they will
yield a rate of return, after covering other expenses, although it is sometimes
erroneously stated that a utility is "guaranteed" a certain rate of return. The
commission's function is simply to determine a rate which will have that result
of permitting a utility to earn a fair return, if the utility's earning power and
other economic circumstances are such that it can do sufficient business so as

to permit it to cover its expenses and obtain a reasonable return, over and above
that. ... In other words, the utility's return allowance might be compared with
a fishing or hunting license with a limit on the catch. Such a license does not

guarantee that the holder will catch anything at all; it simply makes the catch
legal (up to a specified limit) provided the holder is successful on his own

efforts.10

This passage is typical of the clear, cogent and incisive quality of the
text material. Although the cases themselves are primarily for law stu

dents, the text will increase understanding and sharpen perception
throughout the utility industry.

A. J. G. Priest*
� 60 Stat. 755 (1946), as amended, 42 U.S.C. �� 2011-2296 (1958), as amended, 42 U.S.C.

�� 2016, 2021, 2138, 2183(h), 2201(m), 2203 (Supp. II, 1959-1960).
10 Welch at 454.
* Professor of Law, University of Virginia Law School.
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THE INTERNATIONAL STATUS OF THE UNITED NATIONS. By Guenter

Weissberg. Oceana Publications, New York, and Stevens & Sons, Ltd., London,
1961. Pp. xii, 228. $7.50.

What the legal character of the United Nations is, whether it possesses
an international legal personality, what the attributes and powers of such
a status are, and whether it is in the nature of a "superstate"�these and
similar questions, of course, arose at the San Francisco Conference draft

ing the United Nations Charter. The issue of "international personality"
was mentioned in the Report of the Secretary of State to the President
of the Conference.1 Perusal today of that statement in the light of modern
history demonstrates the unfortunate development of international rela
tions; it also shows, though perhaps in unexpected forms, that the United
Nations has nevertheless acquired some of the vigor and importance of
an international personality. In discussing article 104 of the Charter,
which provides that the Organization shall enjoy the necessary legal
capacity in the territory of each of its members, the report of the Secre
tary of State emphasized that that provision did not deal with the issue
of "international personality."2 He referred to article 43 of the Charter,
pursuant to which agreements were to be negotiated as soon as possible
between the Security Council and member States to make armed forces
available for maintaining peace, and added: "No other issue of 'inter
national personality' requires mention in the Charter. Practice will bring
about the evolution of appropriate rules so far as necessary."3 As is well
known, no agreements as contemplated by article 43 have ever been made,
but the "international personality" of the United Nations has manifested
itself in numerous other contexts.

Weissberg's monograph is devoted to a thorough and exhaustive dis
cussion of the variety of these situations. Weissberg, a lecturer at Colum
bia University and a consultant to the American Law Institute in connec

tion with its Restatement on the Foreign Relations Law of the United
States, has divided his treatment into eight chapters. Following a

short historical introduction and an exposition of the relevant Charter

provisions, the book, written before establishment of the United Nations
Force for the Republic of the Congo, deals extensively with case studies
revealing the international legal personality of the United Nations. Thus,
a substantial portion covers the role of the United Nations as a treaty-

1 Secretary of State, Report to the President on the Results of the San Francisco Con

ference, Conference Series 71 (1945).
2 Id. at 157.
3 Id. at 158.
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maker, manifested by the trusteeship agreements, the agreements of the
Economic and Social Council with the specialized agencies, the technical
assistance and Children's Emergency Fund treaties (both types based on

implied authority, not on any specific treatymaking provision of the

Charter), the Headquarters Agreements, and others.4 This is followed

by an extensive discussion of numerous aspects of the United Nations'
action in Korea.5 In that connection the book furnishes elaborate refer
ences demonstrating the international legal personality of the United

Nations, including the various statements made in the General Assembly
on the nature of the Korean conflict, the reports of the United States on

the actions taken, and the United Nations' role in the armistice negotia
tions. Then, the details of the establishment and operation of the United
Nations Emergency Force in Egypt as a result of the Suez crisis are

discussed, events which, as the author ably demonstrates, resulted in an

expansion of the authority of the Secretary General.6 A chapter is devoted
to the privileges and immunities of the United Nations, together with the
conventional and United States statutory material involved7�matters of
which the general public became aware at the time of the 1960 General
Assembly session attended by Khrushchev and Castro. Finally, the ca

pacity of the United Nations to champion international claims is treated,8
this being the only aspect of the general topic which was considered by
the International Court of Justice. An insight is given into the implica
tion of the relevant advisory opinion of the Court9 and the practice of
the United Nations in the espousal of such claims.
The author repeatedly10 suggests that despite the language of article

34 of the Statute of the International Court of Justice permitting only
States to be parties, the United Nations should be given the right to be a

party in a so-called contentious proceeding before the Court. While there
may be some merit in the suggestion, its significance seems minor. The
suggestion appears to overemphasize the importance of international ad
judication and its mechanics. The right of the Security Council and of
the General Assembly to request an advisory opinion of the Court re-

4 Weissberg, The International Status of the United Nations 33-77 (1961) [hereinafter
cited as Weissberg].

5 Id. at 78-105.
6 Id. at 106-40.
7 Id. at 141-69.
8 Id. at 170-200.
9 Reparation for Injuries Suffered in the Service of the United Nations, [1949] I.C.J. Rep174 (advisory opinion).

'

10 Weissberg at 75, 195-200, 210.
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mains an appropriate substitute, despite the somewhat strange and un

equal situation facing the United Nations and a State when the U.N. acts
as a treatymaker or espouses an international claim.11 But the importance
of the book lies in broader aspects. As the author puts it, the international
legal personality of the United Nations, as an ideological principle, "al
lows the Organization to enter areas as yet unexplored," and "permits
it to mature, develop, grow and expand."12
This short synopsis of the book's contents evidences the wide scope

and diversity of the materials covered. True, the book's readability suf
fers from a too elaborate and slow moving presentation. But, overshadow
ing this defect, there is the resulting value of the study as a comprehen
sive and reliable source of reference material. In his foreword Professor
(now Judge of the World Court) Jessup very appropriately states that
"he did not need to be convinced that the United Nations has a distinct
international legal personality . . . ."13 Rather, the book's merit lies in its

painstaking and successful efforts to collect materials not readily avail
able. In this manner the study fills a clear need which existed in the
literature of international law.

Sidney B. Jacoby*
n See id. at 196-99.
12 Id. at 211.
13 Id. at v.
* Professor of Law, Georgetown University Law Center.
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