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I 

INTRODUCTION 

NUMBER 2 

"Heaven knows I have done my best to find out what the business of judging 
really is, going so far as to lay bare my own soul and the souls of my associates 
and tell you what was going on inside."-CARDOzo1 

"QUR times," says a learned commentator in the law, "may well 
come to be named by future dealers in half-truths the Tired 

Age."2 Venturing to name another half-truth describing the legal calendar 
of the moment, it might be said that ours is the Age of Isms. Let change 
occur or theory be born and, like the Greeks, we have a word for it. 
Dotting the texts of juristic literature may be found the novel terms: 
Realism, Naturalism, Experimentalism, Functionalism, Scientism-and 
so on down the pages. Although widely variegated in terminology, there 
is a common thread which runs through the banners of the dissenting 
groups: a spirit of revolt against traditional law, an optimistic belief in 
and acceptance of the curative powers of science, an ardent enthusiasm 
for new techniques and a stirring appeal to reexamine old doctrines in the 
light of the mechanical age in which we live and work. 

Falling victim to the tempting urge to add another label to the mount
ing pile of / sms in the law, we offer Psychologism as descriptive of the 
reformers' estimate of the nature and methodology of the judicial process 
-the way and the how of the judges at work. And exercising the freedom 
and prerogative of the verbal craftsman, we attempt to define the term. 

*A.B., Holy Cross (1906); LL.B., Harvard Law School (1909); A.M., Holy Cross (1912); 
Professor of Law, Fordham University; Member of the Bars of New York, the District 
of Columbia, and Massachusetts; author: CASES ON PERSONAL PROPERTY (1932); Realis!!", 
What Next? (1938} 7 FORDHAM L . REV. 203; The New Deal in the Law (1934) 68 U. S. L. 
REv. 533; Garnishment of Intangible Debts in New York (1926} 35 YALE L. J. 689; and 
other articles in Law Reviews. 

'Cardozo, Address, N . Y. COUNTY BAR Ass'N YEAR BooK (1932} 371. 
"Frankfurter, The Early Writings of 0. W. Holmes, Jr. (1931} 44 HARv. L. REV. 717. 
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But first a warning: Just as the devotees of realism in the law insist that 
no one tag or ticket can be accurately applied to all the discordant fac
tions who parade under the flags of realism and functionalism,3 so also 
it must be noted that psychologism is not a compact unified school in 
which all adherents believe alike at all times. It is rather a trend or a 
tendency sufficiently clear, it is thought, to be observable and sufficiently 
developed to be examined in the light of its advantages or disadvantages. 

Psychologism, as one educator defines it, is a scholastic technique 
"which uses the same methods for studying humans and termites."4 

Closely interlocked as parts of the same mechanistic approach will be 
found scorn of tradition, glorification of science and the worship of new 
techniques.5 Under the term psychologism will be listed the various forms 
of behaviorist and psychoanalytical psychology which account for mental 
action in terms of behavior and inhibitions, personal impulses, emotive 
urges, hunches, impact of facts, or institutional compulsives; and in cor
responding degree dismiss or minimize the freedom of will, exercise of 
reason and impartiality of judgment. Under this catch-all label, we also 
include the different theories of determinism ( economic,6 psychic,7 en
vironmental, 8 even biological9

) which are offered as the materials out of 
which are woven the fabric of judicial decisions. 

"It is now possible in all social circles, the most conservative as well as 
the most radical, to lift the skirts of the Court and see the boots of the 
Justices."10 These words, limited in their metaphorical emphasis to the 
footwear of the Justices of the Supreme Court, might be used to typify 
the current vogue and style of judicial critiques in general. Of late, the 
degree of discussion regarding the extra-legal causes of judicial decisions 

3Kennedy, Realism, What Next? (1938) 7 FORDHAM L. REv. 203, n. 2; 214, n. 44. 
•REV. ROBERT I. GANNON, S.J., MAN AND MODERN SECULARISM (1940) 6 (Address before 

National Catholic Alumni Federation) . 
"Ibid. 
6

" ••• the jurist imagines that he is operating with a priori principles, whereas they are 
only economic reflexes ... " MARX AND ENGELS, CORRESPONDENCE (1934) 482; ADAMS, 
CENTRALIZATION AND THE LAW (1906); PALMER, MARSHALL ANU> TANEY (1939) 273; 
POUND, THE FORMATIVE ERA OF AMERICAN LAw (1938) 83-91; Gsovski, The Soviet Concept 
of Law (1938) 7 FORDHAM L. REV. 1; Pound, The Economic Interpretation and the L= 
of Torts (1940) 53 HARv. L. REV. 365. 

7See notes 59-106 infra. 
"Moore and Sussman, Legal and Institutional Methods Appl,ied to the Debiting of Direct 

Discounts-VI (1931) 40 YALE L. J. 1219; Nelles, Towards Legal Understanding (1934) 

34 CoL. L. REV. 862. 
"PALMER, op. cit. supra note 6, at 31-33. 
10McLEisH, Foreword, FRANKFURTER, LAW AND POLITICS (1939) xii . 
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has been rapidly increasing and the classic methods of analysing opinions 
are gradually being outmoded. The old catch words of principles and 
rules, precedents and authorities-the stuff out of which judges sup
posedly fabricate their formal opinions-are being displaced by such 
strange terms as behavior, background, cultural lag, environment and in
stitutions. Podiatric Jurisprudence has arrived. We are invited to watch 
the judge's footwork rather than his headwork; to observe what the 
judge does rather than what he says; to emphasize his visceral reaction 
rather than his legal research; to seek for his hidden views on economics 
rather than to follow the expressed reasoning in his opinions. 

To understand the causes which have brought about the gradual ex
pansion of psychologism, it will be necessary first to trace the main 
currents of the realists' philosophy of law. Realism thrives on facts and 
finds that facts are more potent than rules or principles in shaping the 
legal order.11 It is the failtrre of lawyers to realize the importance of the 
impact of facts upon judicial minds, and their overemphasis of legal 
precedents and authorities which has brought about the collapse of class
ical law. The out-riders of modernism say: Erase concepts, get rid of 
a priori reasoning, abandon formal logic and syllogistic gymnastics; re
place these traditional tools of classical law by the inductive method, 
experimentalism, trial and error, fact-finding, study of results and con
sequences and the law will take its proper place among the natural and 
social sciences. Indeed the plea is made that because the law has been 
bound by tradition it has failed to keep pace with the march of progress. 
What is needed, argue our realist brothers in the law, is a goodly infusion 
of scientific methods-more and more science mixed with a Volsteadian 
content of old law. 

How are we to escape from the evils of mechanical jurisprudence, legal 
magic and the word-jugglery of classical law? The answer is to evaluate 
law in terms of the new schools of realism and functionalism which have 
been busily at work in the adjoining fields of physics,12 economics,13 

11Kennedy, Principles or Facts? (1935) 4 FoRDHA..-..r L. REV. 53. 
12RUEFF, FROM THE PHYSICAL TO THE SOCIAL SCIENCES (1929); Beutel, Some Implications 

of Experimental Jurisprudence ( 1931) 48 HARV. L. REV. 169, 172; Cohen , Transcendental 
Nonsense and the Functional Approach (1935) 35 CoL. L . REV . 809, 822-827; Cook, Scien
tific Method and the Larw (1927) 13 A. B. A. J. 303. 

Goodhart contends that the unjustifiable use of the analogy of physics is one of the 
marked characteristics of the realists. GOODHART, Some American Interpretations of Law, 
MODERN THEORIES OF LAW (1933) 17. 

"'Beutel, supra note 12, at 176; Cohen, supra note 12, at 832. 
"Economics now, and the common law some other time" is the witty comment of a 
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sociology,14 psychology15 and anthropology.16 

Thus we may observ~ the arrival of scientific methods contrasted with 
the classical formulas in the development and improvement of juristic 
science. For example, Professor Beutel insists that "the fundamental 
postulates and methods which underlie experimental and physical science 
are capable of application in the field of juristic science."17 Ruef£ at
tempts to bridge the gap between the physical and the social sciences.18 

Felix S. Cohen finds a striking parallel between the functional method of 
modern physics and the program of realistic jurisprudence.19 He goes 
further and calls for the eradication of "the heaven of legal concepts" 
which makes jurisprudence dependent on abstractions and supernatural 
entities and independent of "such positive [sic] sciences as economics or 
psychology."20 Many critics have warned against the joinder of the nat
ural and social sciences and the ready assumption that the same methods 
of experimentation, so successful in the study of nature, may be used with 
like success in the solution of problems arising out of human action and 
societal relations. 21 Similarly the dangers of accepting the technique and 
experimentation of the social sciences as the basis for reformation in the 
law have been frequently noted.22 But realism still betrays a partisan 
and biased viewpoint in its evaluation of scientific discoveries in other 
fields. Above the writings of many modernists hovers the halo spirit of 
science, which causes them to accept glibly and unscientifically and, 
more important to the legal profession, to apply dogmatically so-called 
scientific findings which are still being gravely debated and seriou~~y 
doubted in physical, psychological and sociological laboratories. 

Jaw student regarding the revision of the Jaw school curriculum under the impetus of realism. 
(1935) 1 COLUMBIA LAW JUMBLE 3. 

"AngeIJ, The Value of Sociology to Law (1933) 31 MICH. L. REV. 512; TrMASHEFF, 
INTRODUCTION TO THE S-0CIOLOGY OF LAW (1939). 

10See notes 59-106 infra. 
16CAIRNS, LAW AND THE SOCIAL SCIENCES (1935). 
17Beutel, supra note 12, at 172. 
18RuEFF, op. cit. supra note 12. 

Cf. Morris R. Cohen, Book Review (1931) 44 HARV. L. REV. 1149, 1150: "Not only has 
M. Rueff no direct familiarity with the field of natural scence, but his knowledge of scien
tific logic is of the remotest hearsay." 

'"Cohen, supra note 12, at 827. 
20Jd. at 821. But cf. Felix S. Cohen, Book Review (1940) 53 HARv. L. REV. 707. 
Cf. Pound, A Generation of Law Teaching (1939) 38 MICH. L. REV. 16, 26-27. 
"'Morris R. Cohen, Justice Holmes and the Nature of Law (1931) 31 CoL. L. REv. 352, 

364-367; Kantorowicz, Some Rationalism About Realism (1934) 43 YALE L. J. 1240. 
22GLUECK, The Social Sciences and Scientific Method in the Administration of Justice, 

1933M, ANNALS 106; HALL, Some Basic Problems in Criminology, id. at 119. 
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The present thesis calls for a survey of one phase of the current 
emphasis upon scientific discovery in its relation to law. We will first 
consider the value of psychology in general insofar as it touches legal 
reform; then, the development of the particular type of psychology here
in called psychologism; and finally, the application of psychologism to 
legal problems, and especially to the judicial process. 

II 

PSYCHOLOGY-A POSITIVE SCIENCE? 

"So we have to be constantly on our guard lest psychology be more un
equivocal in her wisdom when she speaks to lawyers than when she speaks to 
psychologists."-FRANKFURTER23 

Our first objective will be to consider generally the position of psy
chology in the program of realism. How far does realism go in urging the 
adoption of psychological theories and methods in the uplift of law? 
The attempt to combine psychology and law is not new. Professor 
Mlinsterberg of Harvard argued for the application of psychological 
technique in the examination of witnesses many years ago.24 Others 
followed with further studies of the relationship between law and psy
chology.25 However1 we are now concerned primarily with the attitude 
of the current school of realism toward psychology as a basic approach 
in the understanding of the nature of law a.pd the judicial process. 

23FRANKFURTER, LAW AND POLITICS (1939) 297. 
"'MUNSTERBERG, ON THE WITNESS STAND ( 1923) . 
It is interesting to observe that in 1922 Professor Miinsterberg was quite disturbed be

cause lawyers and judges did not accept his "word-association" tests in the examination of 
witnesses. (Introd. 10.) Today Miinsterberg's "word-association" test is practically out
moded. Kennedy, supra note 11, at 68. 

If a defense of the standpatism of the law is needed to justify its reticence in accepting 
psychologic studies without careful examination, we have it in TAFT, WITNESSES IN CouRT 
(1934) c. iv. Herein Taft, without pretending to possess any training as a psychologist, 
clearly demonstrates the unreliability of Miinsterberg's experiments. Is it not in order to 
suggest to the advocates of the psychologies of 1939 that similar caution be exercised before 
granting any particular psychological theory full freedom in the legal domain? 

"'Hutchins, The Law and the Psychologists (1927) 16 YALE REV. 678; Hutchins and 
Slesinger, Some Observations on the Law of Evidence (1928) 37 YALE L. J. 1017; Malan, 
The Behavioristic Basis of the Science of Law (1922) 8 A. B . A. J. 737; (1923) 9 A. B. 
A. J. 43; Schroeder, Psychologic Study of Judicial Opinions (1918) 6 CALIF. L. REV. 89. 
Cf. Hutchins, The Autobiography of an Ex-Law Student (1934) 7 AM. L. SCHOOL REV. 1051. 
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Frank 26 Robinson 27 Hutcheson 28 Haines 29 Oliphant 30 Yntema31 and 
' ' ' ' ' others32 stress the importance of the psychological approach in their 

analyses of traditional law and in their estimate of the proper course 
to pursue in the study of judicial opinions. Suffice it to say that realism 
speaks in commendation of modern psychology as a science which offers 
substantial aid and assistance to the distressed Lady of the Law. 

More significant perhaps than the lip service which realists pay to 
psychology is the fact that they have enlisted the aid of psychologists 
in their legal laboratories. For several years the late Professor Robinson 
was associated with the faculty of Yale School of Law actively partici
pating in a seminar on the social psychology of judicial institutions. The 
results of his investigations into the relation of psychology and law are 
available to the legal profession in his book, Law and the Lawyers,33 

which has won the endorsement of his associates.34 Robinson presents a 
pessimistic picture of the law unless it is rescued by the infiltration of 
psychology. His opening sentence is: "This book attempts to show that 
jurisprudence is certain to become one of the family of social sciences-

20FRANK, LAW AND THE MODERN MIND (1930). Realists have classified Frank's book as 
psychoanalytical. ROBINSON, LAW AND THE LAW'>."ERS (1935) 333. 

"'ROBINSON, supra note 26. 
28Hutcheson, The Judgment Intuitive: The Function of the "Hunch" in Judicial Decision 

(1929) 14 CORN. L . Q. 274. 
20Haines, General Observations on the Effects of Personal, Political and Economic Influ-

ences in the Decisions of Judges (1922) 17 ILL. L. REV. 96. 
30Oliphant, A Return to Stare Decisis (1928) 14 A. B. A. J. 159. 
31Yntema, The Hornbook Method and the Conflict of Laws (1928) 37 YALE L. J. 468. 
32GREEN, J UDGE AND JURY (1930) 13-20; 49-53. PALMER, MARSHALL AND TANEY (1939) 

c. 1; Cook, Book Review (1932) 45 HARV. L . REv. 1125. See HALL, READINGS IN JURIS
PRUDENCE (1938) 1093-1137. 

Timasheff Qelieves that realism is "largely an attempt to create a new science of Jaw on 
a psychological basis, psychology being applied first of all to the genesis of judicial 
decisions." TrMASHEFF, AN INTRODUCTION TO THE SOCIOLOGY OF LAW (1939) 59 n . 

33RoBINSON, op. cit. supra note 26. 
The authoritative nature of Robinson's work as a product of realism is evidenced in his 

Foreword : "This book is part of the realistic movement in American jurisprudence and my 
agreements with the Yale realists and with such writers as Walter Wheeler Cook, Jerome 
Frank, Edward S. Corwin , Leon Green, Karl N. Llewellyn, M ax Radin and Hessel E . Yntema 
ate much greater than my disagreements." 

Of course it is not to be assumed that the above named realists accept the full sweep 
of Robinson 's thesis. See Llewellyn, Book Review (1936) 5 BROOKLYN L. REV. 219. 

34Arnold, Institu/Je Priests and Yale Observers-A Reply to Dean Goodrich (1936) 84 U. 
OF PA. L. REV. 811; cf. Goodrich, Institute Bards and Yale R eviewers (1936) 84 U. OF PA. 
L . REv. 449; Simpson, Book Review (1936) 49 HARV. L. REV. 666. 
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that all of its fundamental concepts will have to be brought into line 
with psychological knowledge."35 

Robinson's studies led him to the conclusion that it might be possible 
to save the expiring common law by enlisting the services of psychia
trists, economists and other experts. One cannot fail to gain the im
pression that his judgment was that the lawyer is incapable of cleaning 
his own house; that associate counsel from without the gates are to be 
employed; and that psychology offers methods and materials of im
mense value to the decadent legal order. The main trouble with the law
yers, warned Robinson, is that they have failed to obtain an objective 
viewpoint, to consider the law impersonally, as it appears to an outsider.86 

One may be permitted to venture the suggestion that if Robinson's 
formula of "psychology first" were permitted to operate in the law, the 
law would indeed be "on the outside"--decidedly, if not completely, on 
the outside. But the optimism of Robinson concerning the value of psy
chology at least merits an objective consideration on the part of the 
lawyers. A day out of court and in the field of psychological research 
may enable the lawyer-class to form a more accurate estimate of the 
value of psychology in relation to law. 

For our purposes, it will be sufficient to consider the text of a single 
volume in proof of the fact that psychologists are in violent disagreement 
regarding the fundamental nature and principles of psychology. Let us 
turn to the authoritative text entitled, Psychologies of 1925.81 The very 
title indicates that there are a number of contesting theories advanced 
by leading psychologists and a reading of the ensuing pages discloses 
that each psychological laboratory has its own hobby horse upon which 
it rides forth to give battle to the antagonistic psychological theories of 
the other schools. Apart from the merits of the contrasted viewpoints 
developed in this volume, the initial query is aroused: Where are the 
"plain psychological facts" which Robinson offered as a substitute for 
ilie ancient mythology and "embarrassing conflicts" of classical law?38 

The pages of Psychologies of 1925 reveal the diverse and contradictory 

36ROBINSON, op. cit. supra note 33, at v . (Italics inserted.) 
36/d. at 62. The "law-on-the-outside" formula is still with us. See RODELL, infra note 81. 
37PSYCHOLOGIES OF I 925. This book contains a cross-section of contemporary theoretical 

psychology edited by Carl Murchison, Professor of Psychology, Clark University. 
Space limitations forbid a similar analysis of PSYCHOLOGIES OF 1930 but it is believed 

that an examination of the latter edition will disclose the same divergencies of psycho
logical doctrine-plus the announcement of several new psychological theories. 

38RoBINSON, supra note 33, at 122. 
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views of Watson,39 Hunter,40 Woodworth,41 Koffka,42 Kohler,43 Prince,44 

McDougall,45 Dunlap46 and Bentley.47 Hunter, a defender of behavior
ism, begins his thesis with the admission that psychology involves the 
study of the "most subtle and experiment-defying portion of the uni
verse, the mind." As he pessimistically phrases it, "the psychologist ... 
has applauded his own progress so vigorously that he has almost con
verted his scientific colleagues to the belief that psychology knows what 
it is about."48 In poetic form he summarizes the status of psychology 
as follows: 

"Our past is clean forgot, 
Our present is and is not, 
Our future's a sealed seedplot, 
And what betwixt them are we?
We who say as we go,-
'Strange to think by the way, 
Whatever there is to know, 
That shall we know one day!' "49 

Not only in substance but also in terminology do we find disputes among 
the psychologists. The terms "dynamic psychology"50 and "behavior
ism"51 do not represent compact schools of psychological thought but 
spell out di,fferent theories to different men. Still struggling through the 
same volume, hopeful that somewhere may be found a happy union of 
psychologists on some definite program, the peak of the confusion and 
complexity of current psychologies is disclosed by Professor Dunlap in 
his discussion of "The Theoretical Aspect of Psychology": 

"A discussion of 'psychology' at the present time must, of necessity, be 
prefaced by a careful explanation of the signification in which the term is used; 
for this is an era of 'psychologies,' that is , of systems of pbµosophy, systems 

SOWATSON, Schools of Behaviorism in PSYCHOLOGIES OF 1925, at 81. 
'°HUNTER, Psychology and Anthroponomy, id. at 83 . 
.,.WOODWORTH, Dynamic Psychology, id . at 111. 
"KoFFKA, Mental Development, id. at 129. 
'"KOHLER, An Aspect of Gestalt Psychology, id. at 163. 
"PRINCE, Three Fundamental Errors of the Behaviorists, id. at 199. 
46McDouGALL, Men or Robots?, id. at 273. 
"'DUNLAP, The. Theoretical Aspect of Psychology, id: at 309. 
"BENTLEY, The Psychologies Called "Structural", id. at 383. 
'"HUNTER, op. cit. supra note 40, at 83. 
'"Id. at 107. 
"°Woodworth lists several meanings for the term "dynamic psychology." WOODWORTH, 

op. cit. supra note 41, at 111. 
"""Of course all students of Behaviorism cannot be shipped in the same boat for they 
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of medicine, systems of delusion and systems of graft, each of which assumes 
the title of 'psychology' or of 'the new Psychology.' "52 

The conclusion seems inescapable that psychology offers to the judge and 
lawyer a morass of confused doctrines, theories and isms which are 
presently debated without final decision and agreement among the psy
chologists themselves. Having transferred this conglomeration of 
psychological material into the laps of the astounded lawyers, the legal 
psychologists have walked calmly away with the suggestion that the 
law, in addition to the solution of its own entangled doctrines, should also 
take on the burden of setting the house of psychology in order. 

Indeed this very proposal was in fact seriously presented by Professor 
Robinson in his recent study of the relation of psychology to the law.58 

While Robinson conceded that psychology is in a state of flux and un
certainty, and that the lawyer "will be required to throw himself com
pletely into psychology," he nevertheless argues that "the situation may 
not be hopeless ." 54 "There is the possibility," he concludes, "that earlier 
efforts to bring jurisprudence into relation with psychology have been 
handicapped by misconceptions of the task." 55 To this optimism of 
Robinson it may be said that the law of today must subsist on sterner 
stuff than a "possibility" of the utility of psychology in the future. 

The foregoing material discloses that the science of psychology is 
tossed and twisted by numberless wrangles and quarrels within its own 
household; that psychology is far from a positive science; that the science 
of the mind has its "word jugglery" and its "medicine men"56 who talk 

would soon begin to quarrel like all other psychologists. There are several types differing 
from one another in their points of view and doctrines." PRINCE, op. cit. supra note 44, 
at 199. 

"'DUNLAP, op. cit. supra note 46, at 309. 
08RoBINSON, op. cit. supra note 33, c. 6. 
"'Id. at 97. (Italics inserted.) 
Professor Robinson was clearly on sound ground when he admitted that "the claims 

that all juristic problems are ultimately psychological will not be readily accepted in juris
prudence." Id. at 72. 

""Ibid . 
.. Watson, the behaviorist, leads the attack upon the "medicine men" of primitive times 

who ruled "through signs, symbols and rituals." These individuals, he says, have been 
variow,ly called "soothsayers, dream-interpreters and prophets." WATSON, BEHAVIORISM 
(1925) 4. 

Curiously enough there are many psychologists who would include Watson as one of 
;i the most active "medicine men" of the psychological field. Doubtless Freud and his fol

lowers would be able to qualify as "dream-interpreters." Having in mind the extensive 

1, use of the future tense which permeates the promissory writings of the realists, the title 
of "prophets" seems to be not wholly inappropriate. 
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in terms of science and def end theories which are denominated nonsense 
by expert fellow workers within the same field. The basic purpose of the 
present survey of psychology is not to criticize the psychologists because 
of the development of antagonisms within their own ranks. Nor are we 
arguing that the lawyers should remain completely divorced from psy
chological study.67 Our only objective in reviewing the status of present
day psychology is to suggest that the first task of psychology is to settle 
its own quarrels and disputes before submitting the same to the lawyer 
for solution and settlement.58 To ask that the law adopt any particular 
theory as the basis for legal study is manifestly premature and un
scientific. When the science of the mind has conquered the impending 
tasks that now engage its attention and when the uncertainty, confusion 
and chaos which presently obtain in the field of psychology are replaced 
by certainty, order and regularity, the law may then with profit accept 
the plea of realism that applied psychology can and should be made an 
essential part of the legal order. 

III 

ENTER PsYCHOLOGISM 

"Of the many things which have been said of the mystery of the judicial 
process, the most salient is that decision is reached after an emotive experience 
in which principles and logic play a secondary part."-YNTEMA59 

Despite the complexities and confusions of doctrines which characterize 
psychological seminars and the admitted inability of psychologists to 
agree among themselves about the techniques and methods of mental 
study, many realists not only stress the advantages to be derived from 

67 An example of the defensible conservatism of the law in refusing to accept the unproven 
experiments of science is found in the judicial treatment of the lie detector. The New 
York court justified the exclusion of the pathometer in the following words: "We cannot 
take judicial notice that this instrument is or is not effective for the purpose of deter
mining the truth. Can it be depended upon to operate with complete success on persons 
of varying emotional stability? The record is devoid of evidence tending to show a 
general scientific recognition that the pathometer possesses efficacy. Evidence relating to 
handwriting, finger printin~ and ballistics is recognized by experts as possessing such value 
that reasonable certainty can follow from tests. Until such a fact, if it be a fact, is 
demonstrated by qualified experts in respect to the 'lie detector', we cannot hold as matter 
of law that error was committed in refusing to allow defendant to experiment with it." 
People v. Forte, 279 N. Y. 204, 206, 18 N. E. (2d) 31, 32 (1938). 

Cf. Summers, Science Can Get the Confession (1939) 8 FORDHAM L. REV. 334. 
~ichael, Psychiatry and the Criminal Law (1935) 21 A. B. A. J. 271, 276. 
"'Yntema, supra note 31, at 480. 
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the use of psychology but they also accept the challenge of Robinson and 
select one particular brand of psychology and accord it a dominant place 
in their program of juristic reform. Strange indeed it is that the followers 
of a legal philosophy which aims to keep close to the facts have exhibited 
a naivete in their ready acceptance of debatable theories concerning the 
mind and in their insistence that their favored psychologism must be 
recognized. 

Their favorite entry for the Psychological Sweepstakes is psychologism, 
psychologism pure or diluted, psychologism served "neat" or with a mix
ture of rationalism, behaviorism, determinism or psychoanalysis. Run
ning through the pages of legal literature is a surprisingly generous 
acceptance of a mechanistic psychology which reduces man ( and judge) 
to the level of a human machine, ousts intellect as the governing force 
in the fabrication of judicial opinions, unseats reason and substitutes a 
bewildering train of such terms as "sub-vocal behavior" , "personal im
pulses", "emotive experiences" and "cultural matrix"--offered as im
pelling factors in judicial decisions and real sources of judge-made law. 
It is again conceded that all realists do not accept materialistic psychology 
in the same degree. Indeed, it may be that time will disclose, as we have 
elsewhere suggested, that psychologism is fast becoming a separate move
ment and that Llewellyn and his followers will part company with the 
Arnold-Frank-Rodell wing of realism. Differences of opinion exist as to 
the importance of behavioristic or Freudian psychology and their value 
in weighing the courts ' decisions. So also they are not always in agree
ment as to the weight to be given to psychologism in digging into the 
stuff of judicial conduct, or the curative qualities of behaviorism in lift
ing the law from the doldrums of antiquarian conceptualism. But through 
the fabric of functionalism there runs many a thread of muscular psy
chology. 

Before investigating the extent of behaviorism in the legal scene, it 
may be in order to recall briefly some of the salient features of basic 
behaviorist psychology as it comes to us from the laboratory. One thing 
seems clear; Behaviorism has peculiar markings which distinguish it from 
all other schools of psychology. Watson points this out in the following 
words: 

"Possibly the easiest way to bring out the contrast between the old psychology 
and the new is to say that all schools of psychology except that of behaviorism 
claim that 'consciousness' is the subject matter of psychology. Behaviorism, on 
the contrary, holds that the subject matter of human psychology is the behavior 
or activities of the human being. Behaviorism claims that 'consciousness ' is 
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neither a definable nor a usable concept; that it is merely another word for 
the 'soul' of more ancient times. The old psychology is thus dominated by a 
kind of subtle religious philosophy ."60 

Thus Watsonian behaviorism negatives the idea of consciousness, free
dom of the will and reason and substitutes for intellect a mechanical 
photographic process which functions in response to the impact of ex
ternal stimuli. In other words, behaviorism seeks to explain the think
ing process as a non-volitional, non-mental human act in which indepen
dent judgment and purposeful thought are reduced to the vanishing 
point. 

Turning now to current legal writings it will be interesting to observe 
the striking acceptance of behaviorist or psychoanalytical psychology61 

in current legal writings. One of the earliest pleas for the use of the 
new psychology in the law is found in the following words of Schroeder: 

"Now I wish to show how this new theory [psychoanalysis] can be applied 
to re-shaping our understanding of juridical action. By the deductive applica
tion of the general psychoanalytic principles we come to the conclusion that 
every judicial opinion necessarily is the justification of the personal impulses 
of the judge, in relation to the situation before him, and that the character of 
these impulses is determined by the judge's life-long series of previous experi
ences, with their resultant integration in emotional tones."62 

Not only does Schroeder argue that impulses necessarily control the 
judge in every judicial decision, but he contends that "analytic psychology 
can uncover such potent yet submerged impulses governing our acts as 
adults that the cure of course is obvious, namely, to utilize psycho
analysis in an attempt to admeasure judicial decisions." " . . . Every 

"°WATSON, op. cit. supra note 56, at 3. 
81It is, of course, conceded that behaviorism and psychoanalysis are far apart in precise 

psychological theory. They are joined together herein solely because they both reject, 
for different reasons, the powers of detached reasoning and freedom of the will. Stated 
in another way, it might be said that behaviorism stresses objective forces which control 
·"mental" action, while psychoanalysis places its emphasis upon subjective influences and 
inhibitions. 

As one writer phrases it : " ... Watsonianism and Freudianism are parts of the same 
gigantic piece of mystification. Freud may speak of the 'unconscious' and Dr. Watson of 
the 'unverbalized'; the one of 'unconditioned reflexes,' the other of 'a primary psychic 
apparatus'; but both agree in effect that the will is a mere phenomenon resulting from 
the preponderance of forces, that the selt is a collection of movements after the things 
which move have been taken away. In other words, both are mechanists. Their difference 
is in temperament." See ADLER, WHAT MAN HAS MADE OF MAN (1937) passim; PFISTER, 
THE PSYCHOANALYTIC METHOD (1917) 2; WICKHAM, THE MrsBEHAVIORISTS (1928) 129; 
Schroeder, Psychologic Study of Judicial OpinTJons (1918) 6 CALIF. L . REV. 89 . 

.. ,Schroeder, sup,-a note 61, at 93. 
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opinion", says Schroeder, "is unavoidably a fragment of autobiography 
for those who know how to read the impulses and experiences behind the 
words, unconsciously expressed in their choice, by methods that are not 
at the command of the ordinary reader." 63 Evidently under the Schroeder 
formula a lawyer's visit to a law library for the purpose of studying 
judicial opinions will no longer be a solo journey; he will be accompanied 
by a staff of psychological experts who know how to read "impulses" 
back of the words of judicial opinions, and to translate into them the 
hidden influence and the dark secrets of the judge's childhood. 

Somewhat similar in its emphasis upon non-rational thinking is the 
view of Yntema who explains away the mystery of the judicial process 
by stating that the true decisions of the courts are explainable by the 
emotive experiences of the ju<liciary and that these external stimuli are 
more potent than the impact of legal principles and logic.64 Dean Green 
is "quite sure that as lawyers we constantly delude ourselves and likewise 
delude others by insisting that those delightful word jousts we call opin
ions are dependable guides to the workings of the judicial process." 
In an effort to dispel our delusions, he asserts that 

"An opinion is but the smoke which indicates the grade of mental explosive 
employed. Somewhere behind the curtains of legal expression lie the laboratories 
of our intelligence. They are not legal. They comprise all we are. Perhaps 
our judgments on the least item of the day are given shape there in the same 
way as our most solemn decision in a law' suit."65 

Thus it appears that Dean Green is "quite sure" that the judge can~ot 
be sure of the ~xplosive forces which motivate his opinions. Yet the 
critic of realism is always worried for fear that some of this same judi
cial "smoke" may get in the eyes of our functional friends and befog 
their clear visioned analysis of blind justice. But more about optical 
impediments later. Professor Beutel is more optimistic than Dean Green 
and proposes a general overhauling of the entire legal machine on the 
assumption that individuals may be regimented through the control of 
their environment. He leans heavily upon behaviorism as the basis for 
his sweeping reform of juristic science. Says Beutel: 

"The recent development of child psychology and the work of the behaviorists 
have given the devotees of free will some rude shocks, and today t_here are 
many scientists of standing who will support the proposition that by controlling 

"Id. at 94. (Italics inserted). 
"'Yntema, supra note 59 . 
.. GREEN, op. cit. supra note 32, at 53. 
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the individual's environment you can control his character and predict his future 
actions."66 

Accept these postulates as to the nature of judicial decisions and the 
soundness of psychologism as a true explanation of judicial conduct, and 
one begins to understand the real depth of Oliphant's plea that we 
should observe sub-vocal behavior rather than judicial language.67 

Hutcheson's explanation of judicial "hunches"68 and Bachrach's formula 
for translating hunches into "dream briefs"69 are further evidences of the 
vitality of behaviorism in the domain of law. Moore is not content to 
write merely in vacuo and offers us a sample of "lump behaviorism" 
wherein he tries to explain particular judicial decisions by an ambitious 
study of the mass effect of the "cultural matrix" of institutions upon the 
courts.70 His thesis seems to be that judges, whether they realize it or 
not, are straight-jacketed mentally by the patterns of behavior which 
prevail in their community. Here we must do much more than observe 
the impact of the particular facts of a case on the given judge. The more 
difficult and delicate task remains of attempting to observe the repeated 
pressure of institutions ( social, political, commercial) insofar as they 
affect the instant decision. Having "observed" the wholesale behavior of 
the institution, we may then confidently turn to observe judicial behavior 

66Beutel, supra note 12, at 175. 
0701iphant, A R eturn to Stare Decisis (1928) 14 A. B. A. J. 159. 
68Hutcheson, supra note 28, passi,m. 
"Hunch" is one of those slippery words which may mean many things. In the formula 

of Judge Hutcheson, the term means that instead of the judge following the law, the law 
follows the judge. Emotion, intuition and feeling and not reasoning or precedents control 
the judgment. Ratiocination appears only in the opinion. One must recognize that here 
i, a jurist relating his innermost reactions and probing his own judicial processes. There
fore, his hunch theory is entitled to respectful consideration. Borrowing a point from 
the primer of psychologism, may it not be suggested that Judge Hutcheson thinks that 
he is blindly "hunching", when in fact he is oftimes giving instant expression out of the 
reservoir of law acquired over a period of forty years of legal experience and scholarly 
research? The "hunch" of a Williston or a Wigmore may be phrased by the hunch
advocate as a "jump-spark of illumination" which lights up a difficult legal problem, hut it 
is suspected that the "hunch" will conceal many a "huddle" over the law books as well. 
So defined, a "hunch" foots up to a "sight draft" on a solvent legal "bank" wherein many 
"deposits" have been made during the years. 

69Bachrach, Reflections on Brief Writing (1932) 27 ILL. L . R EV. 374; cf. Kennedy, 
To "Hunch" or No,t to "Hunch"? (1933) 89 N. Y . L . J. 742, 768. 

70Moore and Sussman, Legal and Institutional Methods Applied to the Debiting of Direct 
Discounts (1931) 40 YALE L. J. 1219. 

For a critical examination of Moore 's paper see Fuller, American Legal Realism (1934) 
82 U. OF PA. L. REV. 429, 453-462 . 
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and lo! we may expect to find that the judge reacts to and clicks with 
the pattern of behavior already discovered in the institution, although 
oftimes this "cultural matrix" will be cozily concealed beneath a barrage 
of empty legal terms forming the opinion of the court. 

The advance guards of realism are seemingly satisfied with nothing 
less than a complete ouster of reason as a material factor in the shaping 
and development of law; "no compromise with reason" seems to be their 
battle cry. Moore plaintively asks "But are there no ultimate ends which 
are rational?" And he answers, "Human experience discloses no ulti
mates."71 Nelles joins forces with Moore in arguing that there are no 
external standards or ethical norms of value in the development of law.72 

Frank insists that the time has arrived to overhaul drastically traditional 
law and to stop assuming that it makes for the common weal.73 

It is at this point that the juristic fists begin to fly and the no-quarter
for-reason advocates turn on their brethren within the realists' ranks. 
One recalls the Holmesian comment about natural law: " It is not enough 
for the knight of romance that you agree that his lady is a very nice 
girl-if you do not admit that she is the best that God ever made or will 
make, you must fight. 1174 Something of the same pugnacious adoration 
of the behavioristic approach is found in the position of Moore, F rank 
and Nelles. Llewellyn is gently scolded by Frank because he is willing to 
concede that the old order of rules and principles may have some vital
ity.75 Even such moderate praise of traditional law arouses the ire of 
the legal psychoanalyst who explains the alleged certainty of law in 
terms of Freudian complexes.76 Nelles has a "bone to pick" with Felix 
S. Cohen for daring to interject into the legal order such concoctions as 
the "cold mashed potatoes of ethics. 1177 

It becomes evident as we move along that juristic behaviorism or 
psychoanalysis is not a pure unadulterated borrowing from Watson, 
Piaget, Vaihinger or Freud; divergence and originality of legal thought 
did not come to an end with the arrival of psychologism in the law. Each 

71Moore, Rational Basis of Legal Institutions (192 3) 23 CoL. L. R EV . 607, 612. 
72ARNOLD, T HE SYMBOLS OF GOVERNMENT (1935 ) 59·; Nelles, Book R eview ( 1933) 33 CoL. 

L. REv. 763. 
73Frank, Book Review ( 1931) 40 YALE L . J. 11 20. 
" Holmes, Natural Law (1918) 32 HARV. L . R EV. 40. 
" Frank, si,pra note 73 , at 1124. 
Cf. Llewellyn, What Price Contract?-An Essay in Perspective (1 93 1) 40 YALE L. J. 

704, 719 D. 
76Frank, op. cit. supra note 26. 
,.,Nelles, mpra note 72, at 768. 
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succeeding phase tends to show that there is more than rhetoric in the 
statement that psychologism leans toward a "termite technique" as a 
standard for evaluating human conduct. 

The nadir of rationalism is reached with the arrival of The Folklore 
of Capi,talism.78 Professor Arnold does not mince words: He is bent on 
"dissecting" the "thinking man" and his power to reason-and he 
"observes" that mankind is mainly motivated by irrationalism, oppor
tunism and compromise; that principles and rules fade away on close 
examination; that good faith and virtue are empty symbols. Let us ask 
a friendly critic to take over the task of cataloging Arnold's psychology: 

"Arnold has been deeply affected by the psychologism of modern thought. 
He learned much from contact with the restless and pioneering mind of Edward 
S. Robinson, with whom he collaborated in a sen;tinar on law and psychology . 
. . . One finds in the present book a measure of behaviorism, a dash of Gestaltism, 
a bowing acquaintance with the experimental techniques, a large admixture of 
psychoanalysis and psychiatry of various brands, and a liberal dose of the social 
psychology of crowds. . . . What these various psychologies finally boil down 
to as a residue is the complete and utter irrationalism of man as a political 
animal."79 

And if we may add a final note: Arnold's "dissection" is an example of 
"psychological realism" which regards reason as an illusory element in 
the judicial process.80 

The last word, in time and tempo, of legal skepticism is uttered in 
Professor Rodell's four-ply ouster of all law ( constitutional, statutory 
and common), all lawyers, all courts and all law schools! 81 One brief 
comment will suffice for the purpose of our thesis. Despite the many 
violent82 and humorous criticisms83 of Woe Unto You, Lawyers I not one 

78ARNOLD, THE FOLKLORE OF CAPITALISM (1937) passim. For critique, see Kennedy, 
Realism, What Next? (1938) 7 FORDHAM L. REV. 203 . 

While Arnold attacked the principle of antitrust laws in Chapter IX as a mere senseless 
crusade, he has since appreciably changed his position, first, in his conciliatory admission 
to Senator Borah that he was not opposed to the "principle" of antitrust legislation (Hear
ing before Subcommittee of the Senate Judiciary Committee, March 11, 1938), and second, 
in his present contention that "the antitrust laws have not failed. It is the organization 
provided for their enforcement that has failed." ARNOLD, Antitrust Law Enforcement, Past 
and Future (1940) 7 LAW & CONTEMP. PROB. S, 9. 

711LERNER, IDEAS ARE WEAPONS (1939) 207. 
"°POUND, THE FORMATIVE ERA OF AMERICAN LAW (1938) 27. 
81RODELL, WoE UNTO You, LAWYERS! (1939) passim. 
""Radin, Book Review (1940) 38 MICH. L . REV. 504; Book Notes (1939) 53 llARv. L. 

REV. 363; Book Review ( 1940) 74 N. Y. L. REV. 48; Hays, Book Review ( 1940) 49 YALE 

L. J. 974. 
88Dickerson, Book Review (1940) 25 WASH. U. L. Q. 296. 
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word has been noted regarding the sources from which he extracted his 
absolute and unconditioned skepticism regarding law and its present 
agencies. The contributors to the Rodell mosaic are many and diverse, 
but they are readily discernible. First, his removal of all lawyers is 
merely a fulsome endorsement of Robinson's suggestion that the legal 
profession look at the law "from the outside"; 84 Rodell's chapter85 on 
the "modern medicine-men" clearly derives from Watson,86 Frank87 and 
Arnold; 88 the vigorous condemnation of "ethereal concepts" and "abstract 
logic" brings to mind Felix S. Cohen89 and Walter Wheeler Cook; 00 

Beutel's "social engineering"91 looms up in Rodell's demand for "tech
nical factual knowledge" , specialty courts composed of engineers or 
plumbers, jural assembly lines and cafeteria justice meted out by stream
lined boards of "part-time" experts who will settle all questions pronto ! 
and without right of appeal ; the new fad of semantics comes forth with 
the rewriting of all constitutions and statutes in " comprehensible lan
guage" each word micrometrically machined and each with a definite 
"referent"-all to be administered under the guidance (let us say) of 
Stuart Chase.92 Finally, and generally,93 it might be noted that Rodell's 
writ of ejectment directed against the legal profession is as old as the 
Napoleonic Era94 and as recent as Soviet Russia.95 Fairness impels, 
however, the statement that Rodell does not fail to give adequate tribute 
to his "intellectual godfathers" , adding the modest observation that "all 

"'Robinson, op. cit. supra, note 33, at 36. 
Of course Arnold 's " observation " technique is merely another borrowing from Robinson 's 

psychological laboratory. ARNOLD, supra note 78, passim. 
85RODELL, op. cit. supra note 81, c. 1. 
86WATSON, op. cit. supra note 56. 
87FRANK, op. cit . supra note 26, 196-203. 
89ARNOLD, op. cit. supra note 78, at 30-38. 
88Cohen, supra note 12. 
"°Cook, supra note 12 . 
111Beutel, supra note 12. 
112CHASE, TYRANNY OF W ORDS ( 1938). 
"Semantics" is one of the new words one meets in the writings of reformers of logic, 

law, language, and literature. Words are concededly elusive represen tations of thought and 
things, but the cure is not-as Chase p roposes--applying a tape m easu re to the problem 
and rejecting all words without a defin ite "referent", a cubical, concrete existence. Apply 
Chase's test, and he is entangled in his own t it le. W hat is the "referent" of T yranny? 
Cf. Kennedy, Book Review (1938) 7 FORDHAM L . R EV. 296 . 

""While the text is "writ sarcastic", it is submitted that it accurately reproduces the gist 
of Rodell's radical proposals for a new legal order. RODELL, op. cit. supra note 81, c. 11. 

°'FORSYTH, HISTORY OF LAWYERS (1875) 266-2 72 . 
90Gsovski , The Soviet Concept of Law (1938) 7 F ORDHAM L . R EV. 1. 
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of them would doubtless strenuously disown their godchild."96 

All of the above sums up to one point: Professor Rodell's prescription 
of legal "reform" did not grow up, like Topsy, all by itself; it is merely 
a ruthless and logical extension of the steadily rising tide of psychological 
skepticism, the arrival of which was elsewhere predicted.97 

Summing up the foregoing excerpts, it appears that they run the full 
gamut of behaviorism from the more moderate statements that judicial 
opinions are shaped by immediate factual surroundings and non-legal 
factors, sometimes consciously and sometimes unconsciously affecting 
the judge, to the more extreme position that remote stimuli and latent 
emotions are the responsible factors which subconsciously motivate judi
cial decisions culminating in a complete denial of rational adjudication 
and a demand for the abdication of Law. Herein will be found in vary
ing degree the denial of the efficacy of reason and logic and the substi
tution of emotional urges for principles and rules. It is not within the 
province of this paper ( or the ability of the writer) to evaluate behavior
ism or psychoanalysis as schools of psychology. It suffices to point out 
again that there is an absence of agreement among psychologists, not 
to mention the formidable criticism of both factions by eminent scholars 
working in the same field. At the very least, sufficient evidence exists 
to ask for the postponement of the introduction of psychologism into the 
law. This plea for moderation is voiced by Pound,98, Adler,99 Fuller,100 

Morris R. Cohen101 and others102 who have deplored the behavioristic 
trend in the law and have pointed out the weaknesses of psychologism 
as a true and adequate explanation of the nature of the judicial process. 

Now that the surrealists reduce judicial decisions to the level of facts 
and not words, behavior and not thought, hidden inhibitions and not 
reason, one wonders how they have themselves escaped the psychic 
goose-step which characterizes all judicial action. By what magic do 
they extricate themselves from this straight-jacket of habit, this control
ling impact of facts upon conduct? Can they accept psychologism which 

96RODELL, op. cit. supra, note 81, Preface. 
07Kennedy, supra note 78, at 214. See Kennedy , A Required Course in Jurisf>rudence 

(1940) 9 AM. L. SCHOOL REV. 593. 
88Pound, The Call for a Realist Jurisprudence (1931) 44 HARv. L. REV. 697. 
00Adler, Law and the Modern Mind: A Symposium-II (1931) 31 CoL. L. REV. 82, 91. 
l()()Fuller, American Legal Realism (1934) 82 U. OF PA. L. REV. 429. 
101Morris R. Cohen, supra note 21; Morris R. Cohen, Book Review (1931) 44 HARV. L. 

REV. 1149. 
t<

12GoODHART, op. cit. supra note 12, at IS; Sayre, The Present Signification of Mens Rea 
in the Criminal Law, HARVARD LEGAL ESSAYS (1934) 399. 
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blends mind and muscle into one and explains human action (including 
judicial conduct) by the stimuli of facts , and lift themselves above the 
same channel of compelled and mechanistic result? Is Moore's enlight
ened quest for the behavior of the courts free from the danger that his 
own behavior may "backfire" and control his freedom of judgment? 
Once accept the realists ' premise that judges are not free to think through 
their decisions, divorced from the push of their surroundings , and the 
same loss of free will and judgment destroys the validity of realists' 
researches in the law and makes their so-called factual findings mere 
photographic reproductions of predetermined and fixed forces. Yet 
Beutel, who questions the existence of free will ,103 pleads for the utiliza
tion of "armies of research workers organized into mobile units" in order 
to direct and shape the course of social and legal reform.104 The critic 
wonders by what occult method research can be conducted without a 
mind free to experiment and to evaluate results ; how workers can be 
organized when man is merely controlled by "matrices" against which 
he is powerless; how units may be made mobile in their objectives when 
reasoning is discipiined by behaviorism. 

The fundamental defect of realism in its emphasis upon psychology 
is two-fold. In the first place, realism has merely displaced the authori
tarianism of principles and rules by an authoritarianism in the field of 
psychology.105 Arguing from the supposed positive science of psychol
ogy, the law is berated because it has not acted as a filtration system to 
purify the issues of psychology. Modesty, if not moderation, must impel 
the law to postpone the wholesale acceptance of the monumental task of 
cleaning house for our psychological brothers. More astounding still is 
the seeming willingness of some realists not only to take over the task 
which is properly one for the psychologist, but to select psychologism 

, out of the welter of conflicting theories-and to stamp it with approval. 

n 

~ 

Having accepted the favored brand which reduces judicial mentality t_g 
the level of a slot machine , ousts reason from the judicial chamber, 
elevates remote and unknown facts to the dignity of first causes of judi
cial conduct, stresses emotional urges of the judges, surrealism then 
executes a complete turn-about-face by proposing a planned, purposeful, 
organized reform of the law-a reform which is alive with courageous 

108Beutel, supra note 12, at I 75. 
"''Id. at 194. 
1'"'"Nor is the psychological neo-realism of the moment wholly emancipated from the 

~~ a prim dogmatism with which it reproaches older types of juristic thought ." Pound, supra 
note 98, at 706; GOODHART, op. cit. supra note 12, at 17 ; Adler, supra note 99 , passim. 
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attack, free-willed approach and independent experiment, every act of 
which program reverses the mental processes which realists attribute to 
the judiciary. In a word, the open minds of the new psychologists dissed 
the closed minds of the judiciary. A realist may, if he will, argue that a 
judge does not actually decide his cases through the workings of reason, 
free will and judgment; but if he does so contend, the critic cannot 
consistently arrogate to himself the freedom of judgment and impartiality 
of approach which he has just denied to the judiciary.106 

IV 
PSYCHOLOGISM IN ACTION 

"Creative legal thought will more and more look behind the pretty array of 
'correct' cases to the actual facts of judicial behavior."-CoHEN107 

We now conclude with a brief examination of psychologism in action, 
the current attempt to apply its formulas in the solution of legal problems 
and especially in the evaluation of the judicial process. Here is the crux 
of the problem. The materials at hand for examination are not very 
plentiful or impressive, for psychologism to date has been a critical and 
destructive movement, not a constructive or creative one.108 Its first 
step has been to tear down the ancient edifice of precedents and principles 
preparatory to the erection of its juristic mansion of behavior and im
pulses. And its success in disclosing gaps in the walls of the old home
stead is not in itself assurance that the remodeled structure will function 
better than the messuage of the common law.109 But the "blue prints" 
of realistic design are already on file and we may perhaps learn from 
the cursory study of the plans and specifications whether the completed 
house of psychologism promises to assume the proportions of a castle or 
a cabin. 

Two closely related, but separable, techniques are being used by 
behavior-wise reformers in attacking the problem of law betterment by 
way of judicial psychoanalysis. Both methods contest the adequacy of 
rules and principles and waive aside the surface value of judicial opinions; 
both emphasize the importance of judicial behavior and the necessity for 
the study of extra-legal causes to describe and predict judicial action. 

1("'AoLER, op. cit. supra note 61, at 128. 
w'Cohen, supra note 12, at 833. 
108RoamsoN, op. cit. supra note 33, at vii. 
1°""To destroy the case of one's opponents and to justify one's own are two different 

things." ROOSEVELT, HISTORY AS LITERATURE (1913) 252. 
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We might tentatively divide and classify the two groups under the titles 
of Undergraduate and Graduate Schools of Psychologism. The first school 
offers a primary or abecedary course in the elements of judicial behavior; 
the second merits the grade of post graduate institute in the fine art of 
probing the judicial mind. A sample of each class will be set forth. 

The Undergraduate School of Psychologism. The primary method 
takes the hand of the delinquent judge and guides his first faltering steps 
along the by-ways of behaviorism. It instructs the backward jurist in 
the value of searching for judicial behavior rather than of analysing 
judicial opinions; it points out that the hidden springs of case law are 
not found in the traditional principles and the airy concepts of the 
common law, but are buried deep in the emotive experiences of the judge 
controlled by the stimuli of social, economic and geographical surround
ings. One is certain to find herein a warning against the tyranny of legal 
terms110 but an acceptance of the certitude of scientific nomenclature, 
statistical data,111 questionnaires,112 charts and graphs. Actual cases from 
the records are offered in evidence and analysed according to the formula 
of psychologism.113 This method permits the critic to point out the direful 
consequences which followed the failure of the court to go behavioristic 
and to terminate the lesson with a specimen opinion of the correct way 
to handle the instant situation. 

An example of the apprentice course in action is found in Felix S. 
Cohen's paper, Transcendental Nonsense and the Functional A pproach,114 

which runs true to the kindergarten procedure of the abecedary approach. 
He begins with a vigorous attack on the "hair-splitting" mechanism of 
traditional law,115 a plea for the ouster of empty legal concepts, a pre-

1"'FRANK, op. cit. supra note 26, c. VII. 
An extreme instance of the partisan classification of words which runs through realist 

writing is found in CHASE, TYRANNY OF WORDS (1938). Chase strongly objects to all 
language of logicians, lawyers, philosophers-in fact of all rationalists. He contends that 
scientists alone are able to use words of micrometric accuracy which refer to definite things 
which can be handled and touched. Cf. AIDLER, How TO READ A BooK (1940). 

111"Economists may well congratulate themselves that they have the statistical method 
to add objectivity to their results." Oliphant, supra note 30, at 161; Llewellyn, On What 
Is Wrong with So-Called Legal Education (1935) 35 CoL. L. REV. 651, 673. The writer 
has elsewhere attempted to point out the shortcomings of statistics. Kennedy, Functional 
Nonsense and the Transcendental Approach (1936) 5 FORDHAM L. REV. 272, 277, n. 36; 
Realism, What Next?-II (1939) 8 FORDHAM L. REV. 45, 75-78. 

"'2For a criticism of the questionnaire, see TAFT, WITNESSES IN COURT (1934) c. IV. 
Herein Taft strongly condemns the findings of MtiNsTERBERG, op. cit. supr(J) note 24. 

113Eno, infra note 122; Cohen, supra note 107. 
rucohen, supra note 107. 
mid. at 809. 
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diction that "tl..; age of the classical jurists is over . " including in 
the "ejectment" proceedings Williston, Beale and Wigmore.116 Having 
levelled the entire structure of the "heaven of legal concepts" to the 
ground ( the first step in the functional approach) he then swings into 
action by calling his "class" into session and delivering his lecture to the 
judiciary. One must pay tribute to temerity of a legal behaviorist who 
selects for his first session the judicial decisions of Judge Cardozo117 and 
Justice Brandeis, 118 bravely dissects their opinions and concludes that 
these concept-addicted judges fail, in the cases dissected, to respond to 
the external pressure of the social and economic forces of the times.119 

A complete examination of Cohen's use of behaviorism in relation to 
judicial conduct and an appraisal of its accomplishments are not spatially 
possible in this paper. Elsewhere120 the writer has attempted such an 
estimate, and incorporating by reference the results of such study, it is 
again contended that 

" ... functional jurisprudence, despite its alleged devotion to facts, figures, 
charts, statistical curves and tape measures is more empty, airy, elusive and 
impractical than the legal concepts, principles, precedents and rules which have 
been the targets for the functional sharp-shooters; that there is a lot of 'non
sense' bearing the stamp of science which is being peddled about by the traders 
in the fact-approach; that this 'reliable technique' never gets close enough to 
legal problems to be of any value; that when it does 'approach' it walks around 
the given problem, offers a few generalizations and then departs."121 

De Luxe Probing of Judicial, Minds. The second type of judicial mind
reading does not aim to instruct the judges in the ways of judicial 
behaviorism but graciously points out that they are followers of the cult 

116/d. at 833. 
u7Cohen dissects Tauza v. Susquehanna Coal Co., 220 N. Y. 259, 150 N. E. 915 (1917) 

for the purpose of showing that Judge Cardozo was guilty of transcendental nonsense in 
holding that a foreign corporation was "in" New York. Id. at 811. 

11"The opinion of Brandeis J ., in Bank of America v. Whitney Central National Bank, 
261 U. S. 171 (1923), a leading case on the suability of a foreign corporation, is similarly 
criticized by Cohen on the ground that it betrays a purely conceptual approach. 

u•"Thus it is that the most intelligent judges in America [Judge Cardozo and Justice 
Brandeis] can deal with a concrete practical problem of procedural law and corporate 
responsibility without any appreciation of the economic, social, and ethical issues which 
it involves." Id. at 812. 

120Kennedy, Functional Nonsense and the Transcendental Approach (1936) 5 FORDHAM 
L. REV. 272; More Functional Nonsense-A Reply to Felix S. Cohen (1937) 6 FORDHAM 
L . REV. 75. See Felix S. Cohen, Correspondence (1936) 5 FORDHAM L. REV. 548; Corre
spondence (1937) 6 FORDHAM L. REV. 356. 

=Kennedy, supra note 120, at 79. 
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even when they are not aware of it. It gives the courts a juristic pat 
of approval by proclaiming that the courts are moved and controlled 
by outside "matrices" and "stimuli" in the shape of economic, social 
and political forces even though this subconscious material never comes 
to the surface of their formal opinions. Judges are acting behavior-wise 
even when they do not say so; they are doing the right thing a lot of 
times when they may not be saying the right words. Only the most skilled 
realists are capable of using this operative technique; it calls for a deli
cate touch in the wielding of the juristic scalpel and forceps in the 
endeavor to fathom the hidden springs of judicial conduct. But the post 
graduate of psychologism promises to dig beneath the dead tissues of the 
courts' opinions and to reveal the vital forces at work. A sample of 
de luxe judicial probing approved by competent realist critics will now 
be examined briefly. 

The paper is by Lawrence R. Eno writing under the title, Price Move
ment and Unstated Objections to the D efective Performance of Sales 
Contracts. 122 Reducing his thesis to its essential base for the purposes 
at hand, it appears that Eno proposes to examine the common situation 
which arises when the buyer of goods raises objections to the tendered 
goods on the ground that they do not conform to the terms of the sales 
contract. After the buyer's refusal of the goods for reasons specifically 
stated at the time of said rejection, the buyer later offers additional 
grounds for his refusal to take the goods. The general rule in this situa
tion is clearly expressed in the leading case of Littlejohn v. Shaw: 123 

"The principle is plain, and needs no argument in support of it, that if a 
particular objection is taken to the performance and the party is silent as to 
all others, they are deemed to be waived. This waiver of all other objections 
is not only justly inferable, generally, but is especially so, when, as under the 
circumstances present in this case, the deliberateness with which the objections 
are stated leaves it to be implied that there has been a consideration of the 
matter of acceptance of the goods and a result reached upon particular grounds." 

A lawyer, faced with this problem, would probably proceed on the 
assumption that the principle so set down and the reasons assigned by 
the court disclosed the real principle and the real reasons for the courts' 
decisions. Consistent with his recognition of the prevalent rule might 
well be his strenuous opposition to its soundness and an insistent appeal 
to the courts to cut down its application to situations wherein the buyer 

122Eno, Price Mov ement and Unstated Objections to the Defective Per/ ormance of Sales 
Contracts (1935) 44 YALE L. J. 782. 

""'159 N. Y. 188, 191, 53 N. E. 810, 811 ( 1899). 
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was trying to escape from an unfavorable bargain. But he would doubt
less realize that his chance of overthrowing a settled principle was rela
tively slight in the ordinary situation. Now note the widely different 
attitude of a realist writer intent upon probing back of the face value of 
judicial opinions. 

Eno contends that in the majority of the cases purporting to follow 
Littlejohn v. Shaw the market of the particular commodity was dropping 
after the sales contract was made, thereby inspiring in the defaulting 
buyer a desire to welch out of his bargain.124 When the price drop is 
present, even though it is not mentioned in the courts' opinions, Eno 
submits that such price factor is really present in the judges' minds, or 
influences and causes them to decide the case against the buyer as a 
warranted rebuke for his unconscionable attempt to squirm out of an 
unfavorable contract.125 Since this price factor permeates many of the 
decisions as a subconscious force in the rendition of judgments favorable 
to the sellers, Eno thereupon contends that the cases in which a falling 
market is present should not be regarded as authorities for the rigid 
rule which would bar unstated objections in all circumstances. Here 
we find the "probing-process" at work; the burrowing beneath the words 
of judicial opinions and the search for extra-legal causes to account for 
judicial decisions; the rejection of the vocal behavior of the courts in 
favor of non-vocal behavior; the play of "emotive experiences" and the 
impact of institutions. 

The principal purpose of the analysis of Eno's study is not to com
ment upon his formula of "judicial probing" and its utter abandonment 
of the common law technique of the study of cases, but primarily to 
analyse the results of the ambitious waiver of traditional methods and 
the adoption of the new psychologism. 

Here again, a dogmatic conclusion may be permissible in view of the 
fact that a more complete analysis of Eno's approach is available.126 

As a result of this study it was asserted that he failed completely to 
obtain his objectives: 

"The experiment doe& not appear to be successful. The so-called 'facts' gar
nered from economic data and statistics are demonstrably conjectures of doubt
ful value. Even though he succeeded in proving the presence of facts not men
tioned in the opinions of the courts, his attempt to observe judicial behavior 
and to discover how far the courts reacted to such facts is a failure. Indeed 

mEno, supra note 122, at 783. 
1251d. at 800-808. 
126Kennedy, Realism, What Next?-11 (1939) 8 FORDHAM L. REV. 45, 48-72. 
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he frankly concedes that his attempt to psychoanalyze judicial minds never 
rises above the level of 'presuppositions' as to the possible course of judicial 
thinking. 

"The two main objectives of Eno's paper , we believe, stand unproved: (1 ) 
He does not show that a vast majority of the cases before or after Littlejohn 
v. Shaw actually contain the factor of price drop or ai falling market ; and ( 2) 
he does not show that such factor of economic depression (even if present ) 
had any appreciable effect in impelling the courts to refuse to the buyer the 
right to rely on unstated objections at the time of the trial."127 

It is feared that Eno and other psychological realists fail to keep in 
mind a useful relic of scholastic logic: Post hoc et ergo propter hoc. Just 
because a decision followed a given economic event (such as a falling 
market), it is manifestly unscientific to conclude that the economic event 
controlled the decision especially when the opinion of the court is silent 
as to the happening of the event-and particularly so when no reliable 
proof is offered that the economic event actually happened! And even 
when the economic "stimuli" are concededly present, our realist brethren 
will do well to remember that they must eliminate all other possible 
factors before concluding that economic determinism dominates judicial 
decisions .128 

One pertinent observation before we conclude: Let us not confuse 
personalities and programs; the writer's criticism is directed not at men 
but at methods. On other occasions129 he has pointed out that it is not 
his contention that youthful experimentalists failed in their learned 
attempts to translate psychologism into the law because of scholastic 
shortcomings or inadequate research , but because their tools, welded in 
realist armories, proved to be dull-and unworkable. Now that these 
capable young scholars have apparently abandoned the harmless diver
sions of happy law school years, their innocent frolic in foreign fields has 
long since been forgotten save only as a warning of the pitfalls in the 
functional approach. Other hopeful signs gleam forth ; all is not gloom 
and cynicism. A cause for real rejoicing is the recent discovery that 
Thurman Arnold has now invoked the permanency and vitality of legal 
principles in his vigorous campaign against illegal combinations of cap-

,; ital or labor.130 Even Jerome Frank, who once partially endorsed William 
James' plea for the "positive delight in the hazardous, incalculable char

ti 
t =Id. at 71. 
~ 128Pound, supra note 6. 

1211Kennedy, M ore Functional Nonsense-A R eply to Felix S. Cohen ( 1937) 6 F o&DHAM 

L. R EV. 75, 77-79 ; Kennedy, supra note 126, at 71. 
"

0See note 78 supra. 
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acter of life" and its inviting aspects of "insecurity" ,131 is now busily 
engaged in the laudable undertaking of securing security for security 
holders, thereby overcoming ( in part) his former fears of an insurmount
able uncertainty of law.132 Professor Rodell alone remains completi::ly 
without the fold. Who are we to withhold the tender of the olive branch 
of peace to him? The House of the Law has many mansions. Let us 
concentrate the while on its repair before we propose its demolition. 
A six-century old edifice may be something more than a useless antique; 
it may even be worth saving.133 

IV 
CONCLUSION 

The particular issue herein raised is the predominance on the one hand 
of emotion, irrationalism, bias, environment, and juristic skepticism or 
the counter terms of principle, precedent, reason, free will and impartial 
justice. The first train of unfamiliar terms dots the pages of psycholo
gism as a true explanation of the judicial process; the latter words char
acterize and earmark the judicial process before the advent of the new 
psychology. 

So framing the issue, it appears that psychologism leans heavily in 
the direction of behaviorism, psychoanalysis and a mechanical explana
tion of judicial conduct. Today in psychological laboratories throughout 
our land, many scientists are hard at work endeavoring to remove the 
quarrels and clashes which exist in their particular discipline. As lawyers, 
we may well pause to pay respectful tribute to our co-workers in the 
neighboring discipline. But consistent with this tender of respect, we 
reserve the right to oppose the entry of psychology as a base for legal 
reform until the research in psychological laboratories rises above the 
level of "wishful thinking" and promissory possibilities of the morrow. 

Time marches on and we speak only of the present. Today it appears 
that one of the many drawbacks of surrealism in jurisprudence is that 
it is burdened with a heavy load when it picks psychology in general 
as a substantial force and reliable science in juristic reformation; selects 
and endorses psychologism as its favorite / sm in the study and evalua
tion of judicial opinions; and tries to apply its confusing formulas in 
the solution o'f concrete legal problems. 

131FRANK, op. cit. supra note 26, at 17, 326. 
=1d. at 361-362. 
133"Whatever its defects, the [common-law] system, deep rooted in our tradition and 

habit of mind, after serving us for some six centuries, will not be discarded. In the role of 
critics and prophets we will do well to accept that as the probable verdict of history." 
Stone, The Cmnmon Law in the United States (1936) 50 HARV. L . REV. 4, 7. 



TRENDS IN CHAIN STORE LEGISLATION 
E. w. SIMMS* 

AL THOUGH traditionally the Bench and Bar in determination of 
the application of the law is cloistered from the influence of eco

nomic thought and the prejudice of individual concepts of economic 
right and fitness-actually the play of economic thought and ideals is 
a persuading influence on those decisions of the courts which may be 
in reality not only judicial rulings but a determination as to whether an 
economic or political idea shall die a-horning or carry forward. 

Twenty-four years ago Justice Felix Frankfurter, writing for the 
Harvard Law Review called this "Realism in Constitutional Law"1 

pointing out that, although constitutional questions are not settled by a 
consensus of public opinion, when a question of fact is debated or debat
able, and the extent to which a special constitutional limitation goes is 
affected by the truth in respect to that fact, a widespread and long con
tinued belief concerning it is worthy of consideration. And again, in 
his justifiably admiring summary of Mr. Justice Holmes' constitutional 
opinions,2 he emphasizes that learned Justice's ability to resist doctrinaire 
interpretation because, 

". . . Perception of the forces of modern society and persistent study of 
economics have enabled him to translate large words in terms of the realities 
of existence."2• 

However, although an economic belief may become in the mind of a 
court a fact and one of the realities of existence, the Supreme Court of 
the United States, contrary to some popular belief, has never lent itself 
to the cure of economic courses by federal legislation unless the cure 
proposed was within clear constitutional limitations. 

Frequently proposals are made for the use of the taxing power to 
accomplish purposes that otherwise are clearly beyond the province 
of federal legislation, even under the broad Hamiltonian interpretation 
of the general welfare clause of the Federal Constitution. The pro
ponents of such legislation point to the protective tariff system, the tax 

*LL.B. New York University! Law School (1913); Member of New York Bar; General 
Counsel, Institute of Distribution, Inc.; Author: Again-Chain Stores and the Courts (1939) 
26 VA. L. REV. 151; Chain Stores and the Courts (1931) 17 VA. L. REV. 131; and numerous 
other articles in various legal periodicals. 

1Frankfurter, Hours of Labor and Realism in the Law• (1916) 29 HARV. L. REV. 353. 
'Frankfurter, Constitutional Opinion •of Justice Holmes (1916) 29 HARV. L. REV. 683. 
2'/d. at 693 . 
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on foreign-built yachts,3 on notes of state banks,4 on importation of 
alien passengers,5 on oleomargarine,6 on sugar refiners,7 and well known 
uses of power in connection with moral ends, such as taxes on dealers 
in liquors and lottery tickets8 and on dealers in narcotic drugs.9 As a 
matter of fact, a chain store tax bi1110 has been proposed in the present 
Congress of the United States by Representative Wright Patman as a 
means of destroying the chain store system of merchandising and is 
legally justified by its author on the theory that the one safe constitu
tional approach to the problem, sic, the destruction of the chain stores, 
is the use of the taxing power to accomplish a worthy objective.11 

It is not the purpose of this article to discuss fully the constitutionality 
of a punitive federal tax on chain stores-suffice it to say that in none 
of the cases which can be cited will it be found that any law was sus
tained where there was a detailed specification of a regulation of a state 
matter, such as the operation of a retail store surely is, with a heavy 
exaction to promote the efficacy of such regulation. As a matter of 
fact, in arguing the Child Labor Tax case,12 which involved a similar 
situation, before the United States Supreme Court, Solicitor-General 
Beck cited the above referred to cases and pointed out the evil effects 
of child labor and the necessity for its regulation. He argued forcefuIIy 
that from time out of mind the body that imposed taxes has considered 
all the varying influences upon the public welfare that a proposed levy 
would entail, and that frequently the social, economic and moral effect 
of the tax is a more influential consideration with the legislature than 
the mere question of revenue. However, the Court in an opinion by 
Chief Justice Taft, and with the concurrence of those great humani
tarians, Justices Oliver Wendell Holmes and Louis D. Brandeis, held: 

" ... We cannot avoid the duty even though it require us to refuse to give 
effect to legislation to promote the highest good. The good sought in unconsti
tutional legislation is an insidious feature because it leads citizens and legis
lators of good purpose to promote it without thought of the serious breach 

"Billings v. United States, 232 U. S. 261 (1914). 
'Veazie Bank v. Fenno, 8 Wall. 533 (U. S. 1869) . 
"Magown v. Bank, 170 U. ,S. 283. 
"In re Kollack, 165 U. S. 526 (1897). 
'American Sugar Refining Co. v. Louisiana, 179 U. S. 89 (1900). 
"License Tax Cases, 5 Wall. 562 (U. S. 1866). 
~nited States v. Doremus, 249 U. S. 86 (1919). 
1084 CONG. REC. 712 (1939) . 
u84 CONG. REC. 712-727 (1939). 
12Bailey v. Drexel Furniture Co., 259 U. S. 20, 37 (1922). 
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it will make in the ark of our covenant or the harm which will come from 
breaking down recognized standards. In the maintenance of local self-govern
ment, on the one hand, and the national power, on the other, our country bas 
been able to endure and prosper for over a century and a half." 

And in the Agricultural Adjustment Act case,13 this stricture against 
the perversion of the taxing power to accomplish a so-called worthy 
object received renewed vigor when Justice Roberts said: 

" ... A tax, in the general understanding of the term, and as used in the 
Constitution, signifies an exaction for the support of the government. The 
word has never been thought to connote the expropriation of money from one 
group for the benefit of another. We may concede that the latter sort of 
imposition is constitutional when imposed to effectuate regulation of a matter 
in which both groups are interested and in respect of which there is a power 
of legislative regulation. But manifestly no justification for it can be found 
unless as an integral part of such regulation. The exaction cannot be wrested 
out of its setting, denominated an excise for raising revenue and legalized by 
ignoring its purpose as a mere instrumentality for bringing about a desired end. 
To do this would be to shut our eyes to what all others than we can see and 
understand. Child Labor Tax Case, 259 U. S. 20, 37." 

Furthermore, it may well be argued that a proposal for a federal tax 
on chain stores with their regulation or limitation would be in reality 
and effect an attempt by the Federal Government to regulate a matter 
of state concern in order to accomplish proposed Congressional policy. 

There is, of course, the inherent right of the state governments to 
tax or prohibit occupations so long as the tax or prohibition does not 
restrain interstate commerce in violation of the Federal Constitution, 
and conversely, there is a similar right in the national government so long 
as it does not trespass upon the rights exclusively reserved to the states 
under the Constitution. 

However, the proposed federal tax on chain stores is for the admitted 
purpose of prohibiting the exercise of a right by the taxpayer through 
the imposition of a tax. The whole plan is one to accomplish a purpose 
by pressure in the form of a threatened exaction. The device of a 
tax is to be used as means of pressure upon the citizen in order to make 
him conform to Congressional policy. If the control thus sought is 
within some granted power, it is constitutional. If not, the whole scheme 
fails. 

The type of regulation proposed is a regulation of the right to engage 
in local retailing. When the effect of the proposed law is looked at 

UUnited States v. Butler, 297 U. S. 1, 61 (1935). 
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realistically with reference to its actual effect, it is apparent that there 
is ho element of voluntary acceptance of the situation. The operators 
of chain stores would have no alternative other than to go out of busi
ness. It is no more voluntary than it was in the case of the manufacturers 
of goods made with child labor who could not pay the tax and still 
remain in the business of which Congress disapproved. Just so it would 
not be possible under this proposed law for the operator of a chain store 
in any neighborhood to accept the regime and compete successfully with 
his next door neighbor who is not subjected to the tax. The whole plan 
is a method of compulsion that is a good deal more effective than threat
ening criminal penalties. 

Admitting, for the purpose of argument, that the proposition does 
not run counter to due process of law, even then the only possible argu
ment with even a vestige of reason for sustaining it is by the invoca
tion of the general welfare clause of the Constitution ( which is obviously 
inapplicable) and the application of the Commerce Clause.13" But in 
the light of the decision in the N. R. A. case,13

b and a long line of related 
decisions, it is beyond argument that the federal regulation of local 
retail sales is wholly beyond the scope of the Commerce Clause. When 
Congress imposes a tax whether it be a uniform indirect tax or an appor
tioned direct tax, no question of purpose is involved. There are plenty 
of legitimate governmental needs for money and Congress presumably 
is merely undertaking to meet them. Accordingly, no problem arises 
unless and until in the very act of imposing the tax there is an obvious 
purpose to accomplish a direct result not related directly to a granted 
power or the general welfare of the United States. To grant this propo
sition is to hold that Congress may merely determine that a certain 
nation-wide policy is necessary to the welfare of the nation; ergo, that 
legislation to effectuate such policy must be within the power of the 
Congress; and that if it cannot find an applicable specific power which 
covers the case, it may invoke the General Welfare Clause.13° The 
practical result of such an argument is the same as that which would 
flow from the doctrine of "inherent national power," upon which the 
Supreme Court put a quietus in Kansas v. Colorado. 13

d Whether Con
gress should invoke the "inherent power" or wallow in the welfare clause 

mu. s. CONST. Art. I, § 8, cl. 3. 
J.SbSchecter Poultry Corp. v .. United States, 295 U. S. 495 ( 1935). 
130U. IS. CONST. Art. I, § 8, cl. 1. 
l.3dl85 u. s. 125 (1902). 
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to accomplish such a result-in either event, the powers reserved to the 
States by the 10th Amendment would disappear and the ensuing result 
be one never contemplated by the adoption of the Constitution or any 
of its amendments-namely, the conversion of the federal legislature 
into a national parliament with a subsequent destruction of the right of 
local self-government. 

However this may be, the Patman proposal for the destruction of the 
chain stores by the device of a tax is merely the tail-end; of a trend for 
legislative restriction of chain store operations by means of punitive 
taxes, generated, or at least accelerated, by the decision of the United 
States Supreme Court in 1931 sustaining the Indiana Chain Store Tax 
Law.14 

Although almost ten years prior to the Indiana decision self-appointed 
protectors of the public interest had viewed with alarm the "vanishing 
small merchant" and were stepping boldly out to fight the "chain store 
menace,m5 there were only six chain store tax laws,16 viz.: in Indiana, 
Kentucky, Mississippi, North Carolina, South Carolina and Virginia, 
and each of these was being challenged in the courts as in violation of 
the Federal Constitution. Nearly nine years later--on January 1, 1939 
-after almost continuous litigation of many statutes, there were twenty
one state chain store tax lawsl.7 which had not been invalidated by the 
courts. 

Although all of the chaifli store tax laws prior to the Indiana law were 
couched in the guise of revenue bills, there had been no effort to hide 
their purpose as punitive measures. At the end of 1929, however, eco
nomic conditions had' begun to produce a handy disguise--the real need 
of the states for new tax sources. Although public realization of the facts 
did not crystallize until the debacle of October, 19 2 9, actually tax sources 
had begun to dry up. Revenues from agricultural sources had shrunk. 
Real estate, which had been the ark of most state tax systems, had begun 

,.State Board v. Jackson, 283 U. S. 527 (1931) . 
i&rhat much of this agitation was for self profit is pointed out in NICHOLAS, Tm: CHA.IN 

STORE TELLS !Ts STORY (1940) 129, where it is said : "One well known agitator boasted that 
his anti-chain store activities had returned him over $200,000 in net profits in 1929. 
Another admitted that he commanded more than $3000 per week during the climax of 
his anti-chain store campaign. Investigations made by Better, Business Bureaus show that 
at least one-half of the receipts of anti-chain-store organizations in 1929 ultimately found 
their way into the purse of organizers and their solicitors." 

10lnd., Ky., Miss., N. C., S. C., and Va. 
17Ala., Colo., Fla., Ga., Idaho, Ind ., Iowa, Ky., La ., Md., Mich., Minn., Mont., N. C., 

S. C., S. D., Pa., Tenn., Tex., and W. Va. 
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to fly distress signals and unemployment and wage cuts also cut the 
revenues from income taxes, while corporation and excise taxes, largely 
related in amount to profits which themselves were fast becoming but 
a pleasant memory, had also decreased substantially. The Consumers 
Sales Tax, now adopted by twenty-five states, was still political anath
ema.18 So, although prior legislative reason had been primarily regu
latory in intent, with the revenue factor a minor one, now many legis
lators who did not believe that chain stores needed a curb or restraint, 
compelled by these needs began to see in chain store taxes a promised 
haven for stimulation of depleted treasuries. 

The decision in the Indiana Chain Store Tax case,19 establishing, as 
it did, chain stores as separate objects for the purpose of taxation, indi
cated to the states this unexplored new source of revenue, and the door 
was opened wide when in 193 5 the Supreme Court of the United States 
in the West Virginia Chain Store Tax case20 held: 

"When the power to\ tax exists , the extent of the burden is a matter for the 
discretion of the lawmakers. The subject was fully considered in Magnano Co. 
v. Hamilton, 292 U. S. 40, 78 L. ed. 1109, 54 S. Ct. 599, decided at the last 
term. 'Even if the tax should destroy a business, it would not be made in
valid or require compensation upon that ground alone. Those who enter upon 
a business take that risk.' Alaska Fish Salting & By Products Co. v. Smith, 
255 U. S. 44, 48, 63 L. ed. 489, 495, 41 S. Ct. 219, quoted in Magnano Co. v. 
Hamilton, supra, p. 46. True the reservation was made (292 U. S. at p. 44) 
that an act might be so arbitrary as not to be an exercise of the taxing power 
at all, the form of a tax being a cloak for something else.'' 

Not only was the door' wide open, but the tax woes of the chain stores 
continued to increase with little aid or comfort from the courts. Prior 
to the decision of the United· States Supreme Court in the Indiana case, 
chain store tax laws had been invalidated in Maryland,21 in South Caro
lina,22 and in Georgia,23 but after that decision until 1939 chain store 

l&J'he first of the current consumer sales taxes were adopted by Mississippi, Mrss. Coo! 
ANN. (Supp. 1938) c. 161a, § 2315-2380 and Pennsylvania, PA. STAT. (Purdon, 1938) tit. 
72, § 3282. 

19See note 14 supra. 
""Fox v. Standard Oil Co., 294 U. S. 87, 99 (1934) . 
21Keystone Grocery and Tea Co. v. Hustis, Allegany County Circuit Court, Maryland 

( 1929) (unreported). 
21Southern Grocery Stores, Inc. v. Query, Richland County Common Pleas (1929) (un• 

reported) . 
""F. W. Woolworth v. Harrison, 171 Ga. 891 , 156 S. E. 904 (1931). 
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tax laws were consistently sustained by the courts.24 However, the 
decisions rendered in 1939 give evidence that the trend of judicial favor 
for such laws may have turned, for in that year chain store tax laws 
were invalidated in Pennsylvania,25 Kentucky,26 Montana,27 Minnesota,28 

New Jersey,29 Georgia30 and Tennessee.31 A reading of the opinions in 
these cases, especially the Pennsylvania, New Jersey and Georgia de
cisions, is of more than passing interest, for they indicate not only the 
unwillingness of those courts to follow the United States Supreme Court, 
but disagreement with its interpretations of the economic effects of chain 
store operation which have been the basis of its decisions in the chain 
store tax cases. 

Although these 1939 decisions invalidating chain store tax laws may 
indicate a trend in the economic thought of the courts toward the preser
vation of the admitted economies to consumers of the chain store system 
of distribution,32 the legislative record also indicates that the surge of 
agitation for legislative action against chain stores as reflected in puni
tive state legislation against them, has gone over its crest and is coasting 
to limbo to join the forgotten agitation of the past against the department 
stores and the mail order houses. Evidence of this lies in the fact that 
although in 1939 forty-four of the state legislatures were in session, not 
one state added a discriminatory chain store tax to its statute books,83 

while on the other hand, repeal of existent chain store taxes was con
sidered in Wisconsin and in Texas. And in Michigan the legislative 

.. For a recent review of the chain store tax decisions, see Simms, Again--Chain Stores 
and the Courts (1939) 26 VA. L. REv. 151. 

"'American Stores Co. v . Boardman, 336 Pa. 36, 6 A. (2d) 826 (1939). 
""The Great Atlantic and Pacific Tea Co. v. Tax Commissioner, 27$. Ky. 367, 128 S. W. 

(2d) 581 (1939). 
"'Vaughn & Ragsdale v. State Board, 109 Mont. 52, 96 P. (2d) 420 (1939). 
""National Tea Co. v. State Board, 205 Minn. 443, 286 N . W. 360 (1939). 
""The Great Atlantic and Pacific Tea Co. v . Camden, 122 N. J. Law 47, 4 A. (2d) 16 

(Sup. Ct. 1939). 
""Southern Groceries Co. v. Augusta, 189 Ga. 618, 7 S. E. (2d) 181 (1940); The 

Great Atlantic and Pacific Tea Co. v. Columbus, 189 Ga. 458, 6 S. E . (2d) 320 (1939). 
"'The Great Atlantic and Pacific Tea Co. v. McCanless, Ch. Ct., Part III, Tenn., 1939 

decided July 14, 1939 (unreported). 
02See The Great Atlantic and Pacific Tea Co. v. Camden, 122 N. J. Law 47, 4 A. (2d) 

16 (Sup. Ct. 1939) cited supra note 29 where the court, in invalidating a special tax on 
super markets said ". . . The municipality may not require its residents to forego the 
exercise of an economy in order that a group of merchants, unwilling to take advantage 
of economy and management, may prosper." 

82BYRON, CURRENT TRENns IN CHAIN STORE TAXATION (2d ed. 1939). 



172 THE GEORGETOWN LAW JOURNAL [Vol. 29 

author of the existent chain store tax bill introduced a bill providing for 
it·s repeal.34 Furthermore, through the middle of October, 1940, with 
eighteen state legislatures having met ( outside of Kentucky which re
placed its invalidated law and Mississippi which re-enacted and altered 
the rate structure of its then existing law) , only five chain store tax bills 
have been introduced in any state legislature, ·and none have passed. 

It is not to be denied that the actuating motive of many of the pro
ponents of punitive chain store taxation may be a sincere conviction that 
the welfare and future of the United States lies in an exclusive system 
of small industrialists and merchants as opposed to mass production and 
distribution. To those persons any industry or business with a relativity 
of bigness is an anathema irrespective of the lack of monopoly or mo
nopolistic tendencies or in spite of the fact that the competition among 
those with this taint of bigness may be free and fair and thus reflected 
in price and service benefits to the public. On the other hand, others 
recognize that although the chain store system of direct distribution may 
run counter to the financial interests of some groups, the benefits of the 
system to labor, farmers , real estate interest and consumers are so 
great35 that if evils exist in the operation of the system they should be 
attacked directly, leaving the system itself to survive. 

Chain stores in America have had a remarkable growth and during 
that growth practices may have developed in some systems that might 
be deemed inimical to the rights of others. If that is, or was so, those 
problems should be dealt with directly and not through the subterfuge 
of tax laws. 

Thus, along these lines it has been argued that by reason of their 
larger scale buying the chain stores were able to effect unfair discrimina
tions in price to their benefit and to receive other unfair price allowances, 
and that by the use of loss leaders the business of their competitors was 
being ruined. Out of this sort of urging has come the Robinson-Patman 
Act,36 amending the Clayton Anti-Trust Act, the Federal Food, Drug 
and Cosmetic Act of 1938,37 the Wheeler-Lee Act,38 the so-called State 
Fair Trade Acts, legalizing resale price maintenance contracts under 

84NICH0LS, op. cit. sufrra note 15, at 177. 
""See Report of Legislative Committee, Am. Feder . of Lab., 1938 Convention Record; 

Am. Farm. Bur. Feder., Annual Convention, 1938; Nat. Ass'n Real Est. Bd., 31st Annual 
Convention , 1938; Consumers Nat. Feder. Rep., Jan ., 1939; and many others. 

3649 STAT. 562 (1936), 15 U. S. C. §§ 13, 13(b) , 21 (Supp. 1938). 
3752 STAT. 1040 (1938), 21 U. S. C. §§ 301-392 (Supp. 1938). 
3852 STAT. 111 (1938), 15 U. S. C. §§ 41 , 44, 45, 52-58 (Supp. 1938). 
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authority of the Miller-Tydings Amendment to the Sherman Anti-Trust 
Law,39 and the so-called State Unfair Practice Acts prohibiting sales 
below cost. 

All of these Acts are direct attacks at retailing practices and irres
pective of their need or justification have the merit of aiming directly 
at their object without the circuitous subterfuge of a tax Jaw. Further
more, the proposals and restraints have the merit of general application. 
Thus, it is significant that out of 73 complaints issued by the Federal 
Trade Commission in its enforcement of the Robinson-Patman Act, only 
four can be identified as directed against chain store corporations,40 

and as far as the Wheeler-Lee Act, which relates to the false and mis
leading advertising of foods, drugs, devices and cosmetics, is concerned, 
the records indicate that a chain store is yet to be cited for a violation. 
Furthermore, as far as this writer can determine, there is no reported 
case, with one exception, in which a national or sectional chain has been 
before the courts for a violation of the Fair Trade or Unfair Practice 
Acts. 

Thus, the chain stores have been the target of legislative attack and 
purpose ( except for the pending Patman proposal, which clings to the 
statement of one legislative purpose while hoping to accomplish another), 
running the cycle of ( 1) strictly punitive tax laws, ( 2) laws with an 
honest purpose of revenue, and ( 3) direct attacks at practices, unproven, 
but laid at their doors. They have survived, and only can continue to 
survive, so long as the American people accept their advantages and 
conveniences. In a democracy no industry or system of merchandising, 
be it a corner store, department store, mail order house or chain store, 
can survive unless the people wish it so. Even an approach to monopoly 
in any system of retail merchandising is unproven, or even seriously 
alleged from an informed source. The patronage of the public, which 
after all will determine the survival of any system of merchandising, 
is under no compulsion and its withdrawal would quickly destroy any 
system. Of course, methods in merchandising change with progress, as 
they have in transportation, communication and manufacturing. The 
hurt to some by change and progress is inevitable, as the railroad, the 
telephqne and telegraph outmoded the stage coach and pony express. 
The automobile and airplane provided the railroads themselves with a 
problem of survival, and radio and television threw the fear of destruc-

111150 STAT. 673, 693 (1937), 15 U. S. C. § 1 (Supp. 1938). 
'°See C. C. H ., Trade Service. 
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tion into the heart of the motion picture and phonograph industries. 
The remedy is not to stay change and progress by legislative fiat, but 
one of adaption by those affected to the progress. 

To revert again to Justice Frankfurter and paraphrase a statement 
from his lectures at Yale in 1930, as recently quoted in the weekly 
magazine Life,41 "In a democracy politics (and this writer adds eco
nomic practice) is a process of popular education-the task of adjust
ing conflicting interests of diverse groups in the community and binding 
the hostility and suspicion and ignorance engendered by group interests, 
toward a comprehension of mutual understanding." 

On the other hand, as noted above, the purpose of the Patman Chain 
Store Tax Bill, as stated by its author, is not an adjustment of conflicting 
interests, but a destruction of the chain stores, the very source from 
which the revenue is legalistically to be produced, for in actual opera
tion its inevitable effect should be the destruction of the chain store 
system of distribution. 

Thus, we have a proposal for a literal application of John Marshall's 
famous dicta-that the power to tax involves the power to destroy42

-

but, as we have so often been reminded by the Supreme Court of the 
United States, the power of taxation, although it does truly involve the 
power to destroy, is a power that may only be exercised either by the 
States or the Federal Government when it does not run athwart consti
tutional limitations or destroy constitutional rights. 

Although it is human nature, in real or imagined emergencies, to 
divert our available means from the purposes for which they were 
devised, the perversion of constitutional powers to accomplish a purpose 
for which those powers were not delegated by the people to the gov
ernmental authority, is the antithesis of the fundamental purposes of 
democracy and the opposite of realism in constitutional law. 

ilLJFE, Feb. 12, 1940. 
"'McCullough v. Maryland, 4 Wheat. 369 (U. S. 1819). 
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THE COURTS AND ADMINISTRATIVE AGENCIES 

REFUSAL TO HIRE AS AN UNFAIR LABOR PRACTICE UNDER THE NATIONAL 

LABOR RELATIONS ACT 

A DECISION of major importance was reached by the Circuit Court 
of Appeals for the First Circuit recently when it held that under the 

National Labor Relations Act1 an employer does not have the right to 
refuse employment to a man because he has been affiliated with a union, 
and further, if employment is refused for such a reason, the National 
Labor Relations Board may compel the payment of wages the applicant 
would have earned from the time of the refusal. 2 The Board found as a 
matter of fact in the principal case that the decisive factor in the refusal 
of Waumbec Mills, Inc. to hire two men was the knowledge of the com
pany that the men had been active union leaders, and the Board further 
found that the men would have been employed except for this knowledge. 
The main question was whether such a discriminatory refusal to hire is 
an unfair labor practice within the meaning of Section 8 ( 1). and ( 3 )3 

of the Act. In holding that the action did constitute an unfair labor 
practice, the court found it necessary to contradict categorically the 
opposite conclusion that the Circuit Court of Appeals for the Second 
Circuit had previously reached.4 That there was some question even in 
those prior cases, however, is indicated by Judge Learned Hand's con
curring opinion in the Phelps Dodge case ;5 he agreed with the decision 
only because he felt himself bound by the earlier National Casket Co. 
case.6 

Section 87 provides: "It shall be an unfair labor practice for an em
ployer-( 1) To interfere with, restrain, or coerce employees in the exer
cise of the rights guaranteed in section 7 .8 ••• ( 3) By discrimination in 

149 STAT. 449 (1935) , 29 U. S. C. § 151 (Supp. 1939). 
2N.L.R.B . v . Waumbec Mills, Inc. , 114 F. (2d) 226 (C . C. A. 1st, 1940). 
349 STAT. 452 (1935), 29 U. S. C. § 158 (1) , (3) (Supp. 1939). 
'N.L .R.B . v. National Casket Co. , Inc. , 107 F. (2d) 202 (C. C. A. 2d, 1939), 28 THE 

GEORGETOWN LAW JOURNAL 1003; Phelps Dodge Corp . v. N .L.R.B., 113 F. (2d) 202 (C. C. A. 
2d, 1940). 

6Phelps Dodge Corp. v . N.L.R .B., 113 F. (2d) 202 (C. C. A. 2d, 1940), cited supra note 3. 
0N .L.R.B . v. National Casket Co., Inc., 107 F. (2d) 992 (C. C. A. 2d , 1939), cited supra 

note 3. 
7See note 3 supra. 
""Employees shall have the right to self-organization, to form, join, or assist labor 

organizations, to bargain collectively through representatives of their own choosing, and 
to engage in concerted activities, for the purpose of collective bargaining or other mutual 
aid or protection ." 49 STAT. 452 (1935), 29 U. S. C. § 157 (3) (Supp. 1939). 
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regard to hire or tenure of employment or any term or condition of 
employment to encourage or discourage membership in any labor organ
ization .... " The problem of the court was to determine whether an 
applicant for employment, who was not under contract with an employer, 
could be brought within the scope of these provisions. 

Even the majority opinion in the National Casket Co. case conceded 
that Section 8 ( 3) would be violated by an offer of employment on 
conditions that would restrict the applicant's rights under the Act. It 
stands to reason, therefore, that a complete refusal to hire on the ground 
of previous union activities, which is a more serious restriction on these 
rights than a conditional offer of employment, should also be prohibited 
by Section 8. Recognition of the employer's privilege to discriminate 
against union applicants would have a serious effect on their freedom of 
action, which the Act attempts to secure. It was, accordingly, found that 
a "discrimination in regard to hire" necessarily applied to applicants for 
employment as well as to those already under contract of hire. 

In the National Casket Co. and Phelps Dodge cases, the court for the 
second circuit refused to construe the definition of employee, as that 
term is used in the Act, to include one who had never been under contract 
of employment. Its meaning was strictly limited, in the view of that 
court, to "any individual whose work has ceased as a consequence of, 
or in connection with, any current labor dispute or because of any unfair 
labor practice, and who has not obtained any other regular and sub
stantially equivalent employment."9 And, as stated above, the court 
recognized that a conditional offer of employment violated the Act, but 
would not concede that a refusal to hire was equally unjustified. 

Not only does the natural interpretation of the Act lead to a denial 
of such a right to the employer, but its legislative history points clearly 
to a similar construction. The Chairman of the Senate Committee on 
Labor, in explaining Section 8 ( 3), said, "All this bill says is that no 
employer may discriminate in hiring a man, whether he belongs to a 
union or not, and without regard to what union he belongs; .. _nio 

Further support for the court's decision in the case at bar is found 
in the case of National Labor Relations Board v. Waterman Steamship 
Corporation,11 in which the Supreme Court stated that Section 8 (3) is 
"not limited so as to outlaw discrimination only where there is in existence 
a formal contract or relation of employment between employer and 

949 STAT. 4S0 (193S) , 29 U . S. C. § 1S2 (3) (Supp. 1938) . 
1079 CONG. REC. 7674 (193S). 
11309 U. S. 206 (1940). 
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employee. They embrace, as well, all elements of the employment rela
tionship which in fact customarily attend employment and with respect 
to which an employer's discrimination may as readily be the means of 
interfering with employees' right of self-organization as if these elements 
were precise terms of a written contract of employment." 

The opposite conclusion reached in the National Casket and Phelps 
Dodge cases would inevitably result in seriously hampering the declared 
purpose of the National Labor Relations Act to promote the free flow 
of interstate commerce "by encouraging the practice and procedure of 
collective bargaining and by protecting the exercise by workers of full 
freedom of association, self-organization, and designation of representa
tives of their own choosing, for the purpose of negotiating the terms and 
conditions of their employment or other mutual aid or protection.m2 

The right to discriminate against union applicants for employment would 
constitute a weapon in the hands of employers that would effectively 
curb the enthusiasm of workers for labor organization. 

In one phase the decision in the principal case is remarkable in that 
it permits the recovery of back wages by a person who was never em
ployed and in that it might compel an employer to hire an individual 
whom he does not want on his payroll. Justification is found in the fact 
that new rights were created by Congress in aid of and appropriate to 
the accomplishment of a valid national policy, and as Judge Hand pointed 
out in his opinion in the Phelps Dodge case, "The whole purpose is to 
limit his ( the employer's) liberty so far as its exercise may invade the 
new rights created; .. _ma 

In any event, the mutilating effect that the conclusion of the court 
for the second circuit would have on the National Labor Relations Act 
is certainly of sufficient importance to warrant a final determination of 
the question, and the opinion of the Supreme Court in the certiorari 
proceedings that are now pending14 in the Phelps Dodge case should 
dissolve the doubt. 

SIDNEY S. SACHS 

12See note 1 supra. 
"'Phelps Dodge Corp. v . N.L.R.B ., 113 F . (2d) 202 , 207 (C. C. A. 2d, 1940) (concurring 

opinion). 
"Petition for certiorari made Aug. 30, 1940. The National Casket case was not appealed 

to the Supreme Court. 
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NATIONAL LABOR RELATIONS BOARD 

SUFFICIENCY OF EVIDENCE TO SUSTAIN FINDINGS 

179 

THE recent case of National Labor R elations Board v. Lightner Pub-
lishing Corporation1 presented the difficulty of distinguishing on 

evidence between a refusal in good faith negotiations to meet the terms 
of the bargaining unit and an indirect refusal to bargain collectively ac
accomplished by going through the motions of negotiation. 

The evidence in the instant case showed that at the first meeting 
respondent employer told a committee of his employees seeking to do 
"a little collective bargaining" that "there wasn't anything he could do 
about it," and added that he would not raise wages because he was mak
ing no profits. At a second meeting, on September 29, 193 7, respondent 
had no different answer to make, except to say that competitors were 
"sicking the union on to him" and that the country would be "better off" 
if government would let business run its own affairs. The committee 
stated that they had been directed to call a strike if no understanding 
could be reached. The strike started on September 30. On October 7 
respondent told union representatives he had been informed that a striker 
had called him an opprobrius name and that another had threatened to 
throw a brick through the window; he also said he did not like the general 
disposition of a third man and "couldn't see where it would be humanly 
possible for him to put these men back to work." On October 25 respon
dent violated the Act2 by writing letters to certain of the men who were 
on strike indicating that he had abandoned any intention of negotiating 
with the representatives of the employees. These facts were not dis
puted. The National Labor Relations Board found that the strike was 
caused by respondent's failure to bargain collectively. The finding, in 
the Board's view, was supported by evidence sufficient to justify the in
ference that respondent's negotiations were conducted in bad faith in the 
light of his conceded violation of the Act on and after October 25th. 

However the Circuit Court of Appeals for the Seventh Circuit held that 
the evidence did not support the inference drawn by the Board. There
fore the court modified the Board's order "requiring the discharge of men 
hired after the calling of the strike on September 30, 193 7, if such dis
charge is necessary for purposes of reinstating the striking employees ... 
by substituting October 2 S, 193 7, the date of the first unfair labor prac-

1113 F. (2d) 621 (C. C. A. 7th, 1940). 
249 STAT. 449 (1933), 29 U . S. C. § 151 et seq. (Supp. 1938). 
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tice shown by the evidence, for September 30, 193 7 ."3 The court inter
preted the evidence to mean that the employer based his unwillingness to 
accede to the employees' demands upon the financial condition of the 
business. The court said: 

"There is no evidence to indicate that the failure to negotiate an agreement was 
due to Mr. Lightner's refusal to recognize the committee as the bargaining agent 
of his men .... There was no basis in the evidence for a finding that the strike 
of September 30 was caused by respondent's refusal to bargain in good faith . . .. 
The strike was authorized and was called because of the failure of the committee 
and Mr. Lightner to come to an agreement and not because of a refusal of Mr. 
Lightner to bargain collectively .... The strike of September 30 was the result 
of a labor dispute and was not caused by an unfair labor practice."4 

In arriving at its conclusion the court relied heavily on the fact that 
the committee was instructed by the employees to call a strike if no 
agreement could be reached. Thereby indicating that no one considered 
the conduct of respondent to constitute a refusal to bargain.5 

Refusal to bargain collectively with representatives of employees is an 
unfair labor practice.6 However, the National Labor Relations Act does 
not compel agreements between employers and employees. The parties 
to a labor controversy must resort to their economic strength to promote 
their cause.7 The Supreme Court has said that "the theory of the Act is 
that free opportunity for negotiation with accredited representatives of 
the employees is likely to promote industrial peace and may bring about 
the adjustments and agreements which the Act in itself does not attempt 
to compel."8 But it has been held that an employer who enters into nego
tiations with representatives of his employees without any intention of 
entering into an agreement is guilty of refusing to bargain collectively 

3N.L.R.B. v. Lightner Publishing Corp. , 113 F. (2d) 621, 626 (C. C. A. 7th, 1940). The 
reason why the establishing of the date of the first unfair labor practice was so material 
stems from the fact that if the employer bas not been guilty of an unfair labor practice 
be may hire new workers to replace those on strike and does not have to dismiss the new 
men upon Board order in order to reinstate the strikers when they return to work. How
ever if the employer has been guilty of an unfair labor practice , the Board may require re
instatement of the strikers and dismissal of all men hired for the purpose of replacing 
strikers after the date of the unfair labor practice. N.L.R.B . v. Mackay Co., 304 U. S. 333, 
347 (1938); Black Diamond S.S. Corp. v. N .L .R .B., 94 F. (2d) 875, 879 (C. C. A. 2d, 
1938). 

'N.L.R.B . v. Lightner Publishing Corp., 113 F. (2d) 621, 623, 625 (C. C. A. 7th, 194q}. 
0/d. at 624. 
•49 STAT. 452 (1935), 29 U.S. C. § 158 (5) (Supp. 1938). 
7Black Diamond S.S. Corp. v. N.L.R.B., 94 F. (2d) 875 (C. C. A. 2d, 1938). 
"N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U . S. 1, 45 (1937). 
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and, therefore, of an unfair labor practice.9 

Such insincere negotiation was attributed by the Board to the respon
dent. This finding was necessarily based on inference, since there was in 
the evidence no direct refusal to bargain. The inference of insincerity 
was partially derived by the Board from the fact that respondent's con
duct subsequent to the calling of the strike was clearly violative of the 
Act. The court, however, did not draw so heavily upon this later con
duct, but rather restricted the appraisal of respondent's conduct to the 
immediate evidence thereon. Hence the court, instead of reaching the 
conclusion of the Board, concluded that there was no substantial evi
dence of a refusal to bargain camouflaged in the form of unsuccessful 
negotiation. But rather, in the judgment of the court, the evidence 
pointed to a mere failure of the parties to come to terms. 

In National Labor R elations Board v. Jones and Laughlin Steel Cor
poration,10 it was held that the findings of the Board as to the facts , if 
supported by evidence, are to be conclusive. This is the language of the 
Act.11 What degree of evidence is necessary to support a finding by the 
Board? In Washington, Virginia and Maryland Coach Company v. 
National Labor Relations Board, 12 decided the same day as the Jones & 
Laughlin case, the Supreme Court stated that it would reverse or modify 
findings of administrative tribunals when these are not supported by sub
stantial evidence. But what constitutes substantial evidence may of ten 
be difficult to determine. In N ational Labor R elations Board v. Thomp
son Products, lnc.,13 respondent discharged three of its employees within 
four days after they had attended a meeting for the formation of a union. 
One of them, as well as many others of the respondent's employees, ap
propriated a decorative lamp at a gay celebration sponsored by respon
dent a month earlier; a second engaged in a loud discussion, during work 
hours, over the superior merits of the union as contrasted with an exist
ing employees' association and complained about not getting a pro
motion; a third, who had received several salary increases and praise for 

'National Liconice Co. v. N.L.R.B., 309 U. S. 350 (1940); N .L.R .B. v. Griswold Mfg. 
Co., 106 F. (2d) 713 (C. C. A. 3d, 1939) . In a case involving the interpretation of a con
tract it was declared that the sincerity of the employer's effort could be determined by the 
time involved in the negotiations, their frequency, and the persistency with which he 
offered opportunities for agreement. N .L.R.B. v . Sands Mfg. Co., 96 F . (2d) 721 (C. C. A. 
6th, 1938) . 

w301 U.S. 1 (1937). 
1149 STAT. 453 (1935), 29 U. S. C. § 160 (e) (Supp. 1938) . 
12301 u. s. 142 ( 193 7) . 
I2g7 F. (2d) 13 (C. C. A. 6th, 1938). 
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his work, destroyed some raw material because of a faulty machine, of 
which he was aware and had complained. On the date of his discharge 
this third person had solicited employees to join the union; upon his 
discharge his department supervisor chided him about his sympathy with 
the union. An employee in the personnel office of respondent was present 
at the meeting. The Board concluded that these men had been discharged 
for union activities. In overruling this finding, the court, in a split de
cision, cited the requirement of substantial evidence and declared that 
this means more than a mere scintilla: "It is of substantial and relevant 
consequence and excludes vague, uncertain, or irrelevant matter. It im
plies a quality of proof which induces conviction and makes an impres
sion on reason."14 The dissenting opinion held that the facts constituted 
substantial evidence of discharge of the first and third men because of 
union activities. 

When the evidence gives equal support to two inconsistent inferences 
the judgment must go against the party upon whom rests the necessity 
of sustaining one of these inferences as against the other.15 A test of 
substantial evidence is that it shall furnish a substantial basis of fact 
from which the fact in issue can be reasonably inferred; it must not be 
evidence that merely creates a suspicion of which gives equal support to 
inconsistent inferences.16 

The court's holding in the instant case is sound. Cases involving the 
determination of human intention as a fact are invariably close, since 
they depend entirely upon circumstantial evidence to a greater or lesser 
degree. A state of mind can only be determined by its outward mani
festations, observable actions and conduct. Some employers who bargain 
in bad faith may escape through lack of direct evidence establishing mala 
fides but that is perhaps better than drawing an unfavorable inference 
from equivocal evidence in every case where evidence of later conduct is 
violative of the Act. Inferences must have their foundation in facts and 
be a reasonable deduction therefrom. 

GILBERT RAMIREZ 

"Id. at 15. 
"'Pennsylvania R.R. v. Chamberlain, 288 U.S. 333 (1933). 
'"Appalachian Electric Power Co. v. N.L.R.B ., 93 F . (2d) 985 (C. C. A. 4th, 1938). 
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TRANSFORMATION OF COMPANY UNIONS UNDER THE NATIONAL LABOR 

RELATIONS ACT 

JMMEDIATEL Y following the Supreme Court's decision in Jones 
and Laughlin Steel Company v. National Labor Relations Board1 

many industrial concerns throughout the nation were compelled to re
examine the status of the employee organizations with which they had 
been dealing prior to that epoch making decision. The Jones and Laugh
lin case widened the jurisdiction of the National Labor Relations Board 
and was in effect a warning to employers to put their labor relations 
in order. Many of these employers were at that time dealing with so
called company unions. Acting upon the advice of their attorneys, the 
employers took varying actions to comply with the law. Some tinkered 
with the by-laws of the existing organizations; some merely withdrew 
their representatives from "joint committees" which included both work
ers and representatives of the management; others were more thorough, 
and moved to destroy the organization they had created. These various 
measures were subsequently tested before the administrative tribunal 
and practically all were found to be inadequate. The Board entered 
order after order to disestablish unaffiliated employee organizations, al
ways on the ground that they were company dominated, and, as such, 
contrary to Section 8 (1) 2 of the Wagner Act. 

Where the employers had been content with half way measures to 
bring the company union within the law, no great difficulty was en
countered by the courts in interpreting the statute. In the Greyhound 
cases,3 decided in 1938, the Supreme Court held that a bargaining unit, 
previously dominated by the employer, might be disestablished by the 
Board in order to wipe the slate clean and thus afford the employees 
an opportunity to organize according to their free choice. But in these 
cases, the company unions had not been reorganized before the Board 
took jurisdiction. 

There then followed the case of National Labor Relations Board v. 
Newport News Shipbuilding & Dry Dock Company4 in which a com
pany dominated union had been succeeded since the Jones and Laughlin 
case by a new, unaffiliated organization which, ostensibly at least, was 

1301 u. s. 1 (1937). 
•49 STAT. 452 (1935), 29 U. S. C. § 158 (Supp. 1939). 
"National Labor Relations Board v . Pennsylvania Greyhound Lines, Inc., 303 U. S. 

261 (1938); National Labor Relations Board v . Pacific Greyhound Lines, Inc., 303 U. S. 
272 (1938}. 

'308 U. S. 241 (1939). 
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not responsible to the employer or created by it. The Board's order 
was upheld, the Court saying, 

"The Board held that, where an organization has existed for ten years and 
has functioned in the way that the Committee had functioned, with joint con
trol vested in management and men, the effects of the long practice cannot be 
eliminated and the employees rendered entirely free to act upon their own initia
tive without the complete disestablishment of the plan. On the record as made we 
cannot say this was error."5 

Since this decision was handed down, still another factual situation 
has been presented in the several circuit courts. This is the situation 
created when an employer, apparently more zealous in his regard for 
the law than his fellows, completely disestablishes the organization which 
he has created, refuses to recognize its representatives, withdraws all 
financial and moral support, and then, after making public announce
ment of these facts , proceeds to form a new contract with a new organi
zation which has arisen, phoenix-like, from the ashes of the old. 

Several decisions have upheld the Board's order of disestablishment 
in such situations,6 but W estinghouse Electric Manufacturing Company 
v. National Labor Relations Board7 is the best illustration of a broad 
doctrine which might seem to be almost limitless. In this case the 
employer called the "Joint Conference Committee" together and in
formed its members that the Committee would no longer be supported 
by the management and that the workers would have to form a new 
plan of their own devising. The court held that there was not a sufficient 
break between the old organization and the new. Quickly organized 
and appearing on the heels of the old organization, the new organization 
meant practically the same thing to the workers, and the court ex
pressed a fear that such an arrangement would not indicate to the 
employee that his choice was free. Moreover-and most important-in 
the absence of evidence to the contrary, the Board may, in such cir
cumstances, presume that the employees will be under the impression 
that the new organization has company approval and "that their choice 
is for that reason not as free as the statute demands."8 Except for the 

"Id. at 250. 
"National Labor R elations Board v . Fletcher Co., 108 F . (2d ) 459 (C. C. A. 1st, 1940); 

National Labor Relations Board v. Brown Paper Match Co., 108 F. (2d) 867 (C. C. A. 
5th, 1940); H einz and Co. v. National Labor Relations Board, 110 F . (2d) 843 (C. C. A. 
6th, 1940) ; National Labor Relations Board v. Greenbaum T. Co. , 110 F. (2d) 843 (C. C. A. 
7th, 1940) . 

7112 F. (2d) 657 (C. C. A. 2d, 1940) . 
"Id. at 660. 
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court's hint about some public act to mark the separation of the two 
organizations,9 this theory is broad enough to fit almost any instance in 
which a company union has been succeeded by one not affiliated with 
a national organization. 

Humble Oil & R efining Company v. National Labor R elations Board1° 
sets a limit to the doctrine of the W estinghouse case. On April 23 and 
April 30, 193 7, or approximately two weeks after the Jones and Laughlin 
decision, the Humble Oil Company announced to its employees that 
the contract between the Joint Conference Committee and the company 
was abrogated. This announcement was posted on the bulletin boards 
and was published and circulated among the men. The court held that 
this action was complete and final and was sufficient to mark the break 
between the old, company created organization, and the new " Federa
tion" which was formed within the next few days.11 The court leaned 
rather heavily on the bona fides of the employer and mentioned a 
number of acts of the company subsequent to the disestablishment 
which indicated that the break was not merely formal ; however, the 
court also mentioned that the company had proceeded much as the 
Board would have ordered them to proceed if the old union had been 
the subject of a complaint.12 

The overt acts of the employer are of course important in such situ
ations. Without some definite indication of a change of policy, there 
probably can be no such change; but even after an employer has thus 
publicly declared himself, it would seem that something more should 
be required ; that there should be some showing that the published 
statement of the employer has had the desired effect, and that the em
ployees are actually convinced that they are no longer subject to the 

""Although the new union would be lawful if freely formed, it had in fact arisen out 
of the earlier organization, and the company bad done nothing to mark the separation 
between the two, and publicly to deprive the successor of the advantage of its apparently 
continued favor ." Ibid. 

10113 F. (2d) 85 ( C. C. A. 5th, 1940) . 
11Jd. at 89 . Cf. L. Greif and Bro., Inc. v. National Labor Relations Board, 108 F. (2d) 

551 (C. C. A. 4th, 1939) ; see National Labor Relations Board v. Swank Products Co., 
108 F. (2d) 872 (C. C. A. 3d, 1939); Magnolia Petroleum Co. v. National Labor Rela
tions Board, 112 F. (2d) 545 (C. C. A. 5th, 1940) . 

1.."This is probably as near as the court came to saying what measures would be sufficient 
to mark the break between the old and new unions. "What was done was exactly what 
the Board would have ordered done if it bad then found the Joint Conference Agreement 
a violation of the Act. It was the full equivalent of what was done in the case of 
Magnolia Petroleum Co. v. National Labor Relations ~oard ... . " Humble Oil & Refining 
Co. v. National Labor Relations Board, 113 F. (2d) 85, 89 (C. C. A. 5th, 1940) . 
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company's influence. Only when this situation obtains can the Board 
be sure that the purposes of the Act had been completely effectuated. 
And since this is a determination of fact, it has been left to the Board.13 

Conceivably, there may be situations in which there would be nothing 
the employer or the union could do which would free the employees 
from the impression that the new union is no more than the same old 
company dominated union with a different name. In such circumstances, 
only a disestablishment by the Board and a supervised election would 
be effect~ve. It might be suggested, however, that if an employer were 
acting in entire good faith , he might be able to convince his employees 
of his good faith by inviting the organizers of the affiliated unions to 
present their plan to the employees. 

Since the Humble Oil Company case14 was decided, another decision 
has indicated that the doctrine of that case will not be followed. In 
Western Union T elegraph Company v. National Labor R elations Board15 

the court said that an unaffiliated union could not continue as exclusive 
bargaining agent, 

"until measures are taken completely to disabuse the employees of any belief 
that they will win the employer's approval if they remain in it, or incur 
his displeasure if they leave .. . . What measures will be enough nobody can of 
course say in the abstract ; primarily, the Board is to judge, and the record 
would not justify our holding that what was here done inevitably had the 
desired effect."16 

Considering the fact that the Act was adopted primarily for the bene• 
fit of the employee, this latter decision would seem to state the better rule . 

:w49 STAT. 453 (1935) , 29 U . S. C. § 160 (e) (Supp. 1939). 
"113 F. (2d) 85 (C. C. A. 5th, 1940) . 
1.11113 F. (2d) 992 (C. C. A. 2d, 1940) . 
16ld. at 996, 997. 

ROBERT D. SCOTT 



FEDERAL LEGISLATION 

ALIEN REGISTRATION 

CERVANTES' ingenious Don Quixote was no less virile in his attack 
on the windmill than the present Congress in its legislative assault 

on the alien1 in this country.2 Duly apologetic to the opponents of 
alliteration one might say that this congressional fruition was hastily ,3 

hysterically4 and historically5 enacted. Over one hundred6 anti-alien 
bills have been introduced in our national legislative bodies during the 
past two sessions, and the Smith bill,7 known also as the "Omnibus 
Gag Bill" ,8 has incorporated the most drastic provisions of these many 
proposals so introduced. The Smith bill9 passed both houses and be
came law June 28, 1940, as the Alien Registration Act,10 but only the 
most unsophisticated laical na"ivete would suggest that the entire subject 
matter of this bill was evidenced by its short title.11 

Distasteful to every American is the first title of this act which makes 
no mention of aliens as such or of registration.12 Applicable to all 

11n 86 Cong. Rec., Sept. 8, 1940, at 18587, it is estimated that there are some 3,500,000 
aliens in the United States at this time. See 86 Cong. Rec., May 29, 1940, at 10860 for 
figures on aliens and their distribution according to nationality, numbers on relief, de
portations, laborers, etc. 

'See Note (1940) 39 CoL. L. REV. 1207 discussing recent anti-alien legislative proposals; 
(1940) 9 INT. JuRID. Ass'N BuLL. 1, at 9 reviewing alien legislation of the 76th Cong., 
3d Sess., 1940. 

'Bernard, Some Post War Hysteria and the Americanization Crusade, (1939) ll ROCKY 
MT. L. REv. 11; (1939) 7 INT. J uRID. Ass 'N Buu,. 11, at 126. 

'Bernard, Arms and the Aliens (1939) 11 ROCKY MT. L. REV. 243, 254, " ... . The sug
gestion thus presents itself that if we wish to avoid similar irrational procedures in the 
future we must consider exactly what status we wish our aliens to have, and then provide 
thoughtfully in advance the necessary legislation. In a time of peace our attitudes and 
mores have far great-er op!}ortunity of being shaped into reasonable and effective law. In 
a time of war our emotions dictate, science is supplanted by superstition, and the body 
politic suffers from widespread social dementia"; see also Alpert, The Alien and the Public 
Charge Clause (1939) 39 YALE L. REV. 18 (criticism of existing immigration laws). 

"Commager, Anti-Alien Movement in the United States (Oct. 7, 1940) 37 THE SCHOLASTIC 
7 (giving an historical survey of alien legislation) ; ALEXANDER, RIGHTS OF ALIENS UNDER 
THE FEDERAL CONSTITUTION (1931) 95; (1899) 33 AM. L. REV. 90. 

'(Aug. 5, 1939) 136 THE PUBLISHERS' WEEKLY No. 6, at 357. 
"Ibid. 
"(March 9, 1940) 137 THE PUBLISHERS' WEEKLY No. 10, at 1069. 
"Pub. L. No. 670, 76th Cong., 3d Sess. (June 28, 1940). 
10/d. at 41. 
11 (1940) 9 INT. JuRID. Ass'N BuLL. 1, at 7. 
1"Pub. L. No. 670, 76th Cong., 3d Sess. (June 28, 1940), 

"TITLE I. 
Section 1. (a) It shall be unlawful for any person, with intent to inter/ere with, 

187 
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residents of this country is a federal sedition13 and military disaffection14 

law which has the support of the military and naval departments of 
our government.15 Certainly such an enactment is repugnant to every 
conscious def ender of civil rights who must realize that in the defense 
of the citadel of rights of all he too must repulse the onslaught on the 
outposts-the rights of minority groups to speak and act as free men.16 

It is man if est that successfully imposed restraints on minority rights 
are wedges of introgression for extension from one group to another 
until an entire people has been encompassed and stands denuded of its 
former rights.17 

It is not urged that legislation whose intendment is the preservation 
of our democratic institutions is unwarranted, but it is suggested that 

impair, or influence the loyalty, morale, or discipline of the military or naval forces of 
the United States-

(!) to advise, counsel, urge, or in any manner cause insubordination, disloyalty, 
mutiny, or refusal of duty by any member of the military or naval forces of the 
United States; or 
(2) to distribute any written or printed matter which advises, cownsels, or iwgej in
subordination, disloyalty, mutiny, or refusal of duty by any member of the military or 
naval forces of the United States. 

(b) ..... . 
Section 2. (a) It shall be unlawful for any person-
( 1) to knowingly or willfully advocate, abet, advise, or teach the duty, necessity, 
desirability, or propriety of overthrowing or destroying any government in the 
United States by force or violence, or by the assassination of any officer of such gov
ernment; 
(2) with the intent to cause the overthrow or destruction of any government in the 
United States, to print, publish, edit, issue, circulate, sell, distribute, or publicly 
display any written or printed matter advocating, advising, or teaching the duty, 
necessity, desirability, or propriety of overthrowing or destroying any government in 
the United States by force or violence; 
(3) to organize or help to organize any society, group, or assembly of persons who 
teach, advocate, or encourage the overthrow or destruction of any government in 
the United States by force or violence; or to be or become a member of, or affiliate 
with, any such society, group, or assembly of persons, knowing the purposes thereof. 

(b) ... . .. " (italics supplied). 
13See statement of National Legislative Committee, Descendants of the American Revolu

tion, Hearings before a Senate Subcommittee of the Com.mittee on the Judiciary on H. R. 
5138, 76th Cong., 3d Sess. (1940) 17; see note 11 supra. 

"See note 11 supra; note 16 infra. 
"Statement of Rep. Smith (Va.), Hearings befo1·e a Senate Subcommittee of the Com

mittee on the Judiciary on H . R. 5138, 76th Cong., 3d Sess. (1940) 6. 
"86 Cong. Rec., June 22, 1940, at 13467; See supra note 11, at p. 7 
11Hearings before a Senate Subcommitte~ of the Committee on the Judiciary on H. R. 

5138, 76th Cong., 3d Sess. ( 1940) 18. 
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in peace time, and in the absence of great national emergency, criticism 
of our military and naval forces which would violate the provisions of 
this act might nonetheless be feasible. 18 It is further urged that this 
legislation reflects a failure to comprehend the real issues involved in 
any question of free inquiry on the one hand, and misdirected patriotism 
which seeks to regiment thought and conduct and to impose an economic 
or social pattern upon all types of people on the other hand. To com
bat anti-Americanism by the imposition of one's own brand of American
ism on his fellow citizens is fatuous.19 To impose thusly on the American 
citizenry is to accept the malodorous precept of the totalitarian state. 

An historical study of emergency suspension of the Bill of Rights 
does not reveal that such was necessary nor was it wise. 20 It is sub
mitted that such desinence has not contributed to the ends in each case 
sought-the preservation of the Nation and Constitution-but rather 
to distort the real issues, embarrass democratic spokesmen and encourage 
lawlessness.21 Nullification of freedom of press and speech is tanta
mount to a confession that our cause cannot stand examination and 
censure; it is to supplant reason with force. 22 

The second title of the Alien Registration Act amends the Immigra
tion Act of February 5, 1917, and provides numerous new causes for 

18Barton v. City of Bes.semer, (1937) 234 Ala. 20, 173 So. 626 (only limifation rightfully 
placed on liberty of press is that it shall be responsible for abuse) ; United States v. Hall, 
Fed. Cas. No. 15,282 (C. C. S. D. Ala. 1871) (right of freedom of speech and other 
rights enumerated in the first eight articles of the Constitution are privileges and immunities 
of a citizen of the United States). 

"See Hearings before a Hous e Subcommittee of the Committee on the Judiciary on H . R. 
5138, 76th Cong., 1st Ses.s. (1939) 10. 

20Commager, To Secure the Blessings of Liberty, N. Y. Times, April 9, 1939, p. 16, col. 4, 
"But however opinion may differ as to the necessity for a suspension of the Bill of Rights 
during the Civil War, there can be no valid difference of opinion about such suspension 
during the World War. Before our entrance into the war President Wilson admitted to 
Frank Cobb that 'he thought the Constitution would not survive it; that free speech 
and the right of assembly would go.' 

"His melancholy prophecy proved correct. Under the color of war necessity, sedition, 
and espionage acts made criticism of war policies almost identical with disloyalty and 
visited heavy penalties upon any 'obstruction' to the conduct of the war. 

"Yet neither the war nor the post-war legislation seems to have been dictated by neces
sity or justified by results. It is highly improbable that the failure to enact sedition and 
espionage laws would have delayed by 1 day the conclusion of the war; it is certain that 
the heritage of intolerance and lawles.sness which such legislation left us did infinite injury 
to the cause of democracy, for which the war was ostensibly fought." 

"'Supra note 19, at 10. 
"'Ibid. 
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deportation, but also provides certain alternates to deportation.23 Our 
narcotic legislation relative to aliens is also amended by providing for 
the deportation of aliens violating the narcotic laws of the states, terri
tories and the District of Columbia, and the inclusion of marihuana as 
a narcotic. 24 Amendments under this title provide also for the exclu
sion from this country of any alien who at any time previously had 
been a member of anarchistic or other similar organizations.25 It will 
suffice to say that some of the new deportation causes added to existing 
legislation might be rendered unconstitutional as violative of due process26 

and that the inclusion as a deportable cause the violation of narcotic 
statutes of the states, territories and District of Columbia will mete out 
different punishments in identical cases because of the heterogeneity of 
the legislation in these added jurisdictions. The amendment excluding 
aliens27 who previously were anarchists or entertained similar doctrines 
is not the least odious of the many provisions of the Alien Registration 
Act.28 It is not inconceivable that an alien prior to his application for 
admission to this country may have been intimidated or forced to be
come a member of a dominant political organization in his native coun
try .29 This political organization may be proscripted within the meaning 
of this statute, yet despite his positive disbelief in such ideologies and 
the duress that compelled him to conform to such creed, he may be 
excluded or deported from this country.3° Further, the views of this 
group, when the alien became a member, might have been in strict con
formity to all accepted standards of this statute, ". . . yet the group 
may at present be temporarily under the domination of an adverse 

23J>ub. L. No. 670, 76th Cong., 3d Sess. (June 28, 1940) § 20, amending the Immigration 
Act of Feb. 5, 1917, 20 STAT. 889 (1917), 8 U.S. C. § 155 (1934) . 

2'/d. at§ 21 (1), amending 46 STAT. 1171 (1913), 8 U. S. C. § 156a (1934). 
26/d. at § 23 (a) , amending 40 STAT. 1012 (1918), 8 U.S. C. § 137 (1934) . 
""See The Hobbs Bill and the Constitution (1940) 3 NAT. LAWYERS Gurr.o Q. 43, 46 

(discus.sing the constitutionality of deportation provisions similar to those involved in the 
Alien Registration Act; Wong Wing v . United States, 163 U. S. 228, 238 (1896). But see 
Nishimura Ekiu v. United States, 142 U. S. 651, 659 ( 1892) ; Fong Yue Thing v. United 
States, 149 U. S. 698, 707 (1892); Nicoli v. Briggs, 83 F . (2d) 375, 376 (C. C. A. loth, 
1936) (as.serting that Congress may exclude an alien for any reason deemed proper, and 
that it may prescribe the conditions upon which they may be admitted). 

27See note 25 supra. 
28See statement of the Committee on Federal Legislation of the Association of the Bar 

of the City of New York, reprinted in Heai-ings before a Senate Subcommittee !of the Com
mittee of the Judiciary on H . R. 5138, 76th Cong., 3d Sess. (1940) 56. 

""'Ibid. 
00/bid . 
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faction. A person may be in a minority of a group, striving to change 
the views of the majority to make them conform to the generally ac
cepted standards. A person's views and those of the group to which 
he belongs may have changed since he joined it, yet his continued 
membership may be a practical necessity for economic reasons."31 To 
make an alien's exclusion or deportation depend per se upon his past 
affiliation with a group rather than his own beliefs, acts and practices 
is basically wrong.82 

Title three of the Alien Registration Act, applicable to all aliens within 
the United States, the Territories of Alaska and Hawaii, Puerto Rico 
and the Virgin Islands and by Executive Order to the Canal Zone, re
quires such aliens seeking entry or now in the enumerated places to be 
registered33 and fingerprinted34 and provides penalties for failure to so 
comply.3r; This quasi-criminal36 requirement is augmented by the neces
sity of notifying the administrators in writing of each change of residence 
and new address within five days.37 The burden on the many aliens in 
this country that are migratory laborers is manif est.38 It is interesting 
that measures have been proposed to fingerprint all residents of the 
United States.39 

Many proponents of the registration and fingerprinting40 of aliens in 
an hysterical effort to "protect" our country from the alien have been 
deluded by their own emotions, and as a result have increased the in
conveniences of our citizens.41 "It is particularly true of the nature of 

st Ibid. 
"'Ibid. 
83pub. L. No. 670, 76th Cong., 3d Sess. (June 28, 1940) §§ 31, 38(a) (1). 
81lbid. See Jetter from the Secretary of Labor relative to fingerprinting of aliens, sug

gesting that there is no real or urgent reason for such, reprinted in Hearings before a 
Senate Subcommittee of the Committee on the Judiciary on H . R. 5138, 76th Cong., 3d 
_Sess. (1940) 30. 

""Pub. L. No. 670, 76th Cong., 3d Sess. (June 28, 1940) § 36 (a) (b) (c) . 
811Note (1940) 39 CoL. L. REV. 1207, 1217. 
87Pub. L. No. 670, 76th Cong., 3d Sess. (June 28, 1940) § 35. 
"'(1940) 9 INT. JuRID. Ass'N BULL. 1, at 6, 8 . 
.. SEN. REP. No. 2632, 76th Cong., 1st Sess. (1939) . 
'
086 Cong. Rec, Sept. 18, 1940, at 18587. 

'"Letter from the American Committee for Protection of Foreign-born reprinted in Hear
ings before a Subcommittee of the House Committee on the Judiciary on H. R. 5138, 76th 
Cong., 1st Sess. ( 1940) 77, reciting in part, "Particularly on the question of the registration 
and fingerprinting of aliens, this same maneuver of cloaking anti-American measures as 
antialien is being attempted. These bills for the registration and fingerprinting of all 
aliens . . . will in effect serve to regiment the entire American population, since every citi
zen will be forced to carry identification and proof of citizenship that he is not an alien." 
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registration and identification laws that application to one part of the 
population directly affects all others. The citizen on the street con
fronted by a federal agent in search of non-citizens must prove his 
citizenship. Failure to satisfy officers may result in detention until 
the appropriate proof is forthcoming."42 There are millions of native 
born Americans whose births were not recorded because such registra
tion was not compulsory in their particular locality or because of diffi
culties arising in sparsely settled sections or because the records have 
been destroyed. The probability is great that reprisals in the nature 
of similar legislation against our citizens living in foreign countries will 
be taken.43 The potential inconveniences to these innocent but unfor
tunate citizens is great. 

A "scapegoat" seems the vogue today.44 Germany chose the Jew; 
Congress chose the alien ; and each was insignificant in its beginnings. 
Each of us has seen the frightful results of the former. It is submitted 
that our Alien Registration Act is superfluous45 and that we have a suffi
ciency of legislation to regulate rationally our aliens ; 46 that this act is 
a cumbersome effort to circumvent47 the decision in the Strecker case;48 

that we may see a revisitation of the "Palmer Raids"; 49 that any legis-

'
2 (1940) 9 I NT. J uRrn. Ass'N BuLL. 1, at 7; see 1 M cM ASTER, THE UNITED STATES IN 

THE WORLD WAR (1918) 134, 135 . 
.. See Cutler, T he Treatment of Foreigners (1933) 27 AM. J. I NT. L . 225. 
4486 Cong. Rec., March 26, 1940, at 5435, "In general, these anti-alien bills have been 

framed on the erroneous theory that non-citizens are responsible fo r many of our economic 
difficulties. The alien is the scapegoat. The alien is blamed for the Nation's unemploy
ment problem, despite the fact that during the past decade the unnaturalized immigrant 
population in the United States has decreased in size by some 880,000." 

<£Hearings before a Swbcommittee of the Senate Com,mittee on the Judicvary ~n H. R. 
5138, 76th Cong., 3d Sess. (1940) 67. 

468 U. S. C. § 1 (1934) et seq. (treating matters relative to aliens and citizenship gen
erally); 50 U. S. C. §§ 21-31 (1934) (enemy aliens); 50 U. S. C. §§ 31-40 (1934) 
(espionage). 

"Statement by Rep. Smith (Va.) author of the Alien Registration Act in Hearings before 
a Subco11imittee of the Senate Committee on the Judiciary on H. R. 5138, 76th Cong., 3d 
Sess. (1940) 12. 

'"Strecker v. Kessler, 307 U.S. 22 (1939). 40 STAT. 1012 (1918), 8 U. S. C. § 137 (1934) 
provided for deportation of any alien believing in, advocating, or who is a member of an 
organization which believes in or advocates, the overthrow by force or violence of the 
government of the United States, but it was held in this case that the statute did not 
authorize deportation on proof alone that in 1932 the alien accused was a member of the 
Communist Party of America . 

.. See CHAFFEE, FREEDOM OF SPEECH (1920) 241-252; 86 Cong. Rec., June 4, 1940, 
at 11465. 
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lation so incompatible with our democratic heritage50 should be repealed. 

EDWARD E. STOCKER 

DIVERSITY OF CITIZENSHIP CLAUSE EXTENDED 

A RECENT amendment to the judicial code has extended the original 
jurisdiction of the federal courts in civil suits to include suits 

between "Citizens of different states, or citizens of the District of 
Columbia, the territory of Hawaii, or Alaska, and any State or Terri
tory"; J formerly it was restricted to "controversies between citizens 
of different states."2 

There is a question as to the power of Congress to effect a change of 
this nature. The Committee Reports make no mention of this question. 
Therefore, some light may be thrown on the problem by a discussion of 
the situation which led to the statutory amendment. 

In 1805 a citizen of the District of Columbia attempted to sue a citi
zen of Virginia in the federal court of that state. He asked the court to 
take jurisdiction under the diversity of citizenship clause. His only 
alternative was to go into the state court of Virginia and sue there, since 
it would be impossible to sue in the federal court of the District of 
Columbia without obtaining personal service on the defendant within 
the District. There was no doubt that a great hardship would be in
volved if the court refused his petition. But, according to the opinion 
the wording of the Constitution left no choice, and the court was 
forced to decline jurisdiction on the grounds that the District of Colum
bia was not a "state" in the sense that this term is used in the Con
stitution.3 In answering the objection that the District of Columbia 
was not a state for diversity of citizenship purposes, while it clearly was 
for other purposes, Chief Justice Marshall said: 

"°86 Cong. Rec. , Mar. 27, 1940, at 5434, speaking of the pending anti-alien legislation 
Rep. Coffee (Wash.) said, "The bills, to which reference is made, indicate an intolerance 
which is altogether incompatible with the spirit of our American institutions. Personally I 
fear the effect upon the Bill of Rights and upon our democratic processes .... " 

1H. R. 8822, 76th Congress, 3d Sess. (1940) 463. (Notice that not all territories are 
enumerated). 

"Clause (b) of paragraph (1) section 24 of the Judicial Code, as amended. 28 U. S. C. 
41 ( 1934). 

'Hepburn & Dundas v. Ellzey, 2 Cranch 445 (U. S. 1805). Of course this does not mean 
that residents of the District of Columbia cannot sue in the federal courts when jurisdiction 
is based on grounds other than diversity of citizenship. 
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"The question in this case, is whether the plaintiffs, as residents of the district 
of Columbia can maintain an action in the Circuit Court of the United States 
for the district of Virginia. This depends on the act of Congress describing 
the jurisdiction of that court. That act gives jurisdiction to the circuit courts 
in cases between a citizen of the state in which the suit is brought, and a citi
zen of another state. To support the jurisdiction in this case, therefore, it must 
appear that Columbia is a state. 

"On the part of the plaintiffs, it has been urged, that Columbia is a distinct 
political society, and is, therefore, 'a state,' according to the definitions of 
writers on general law. This is true. But as the act of Congress obviously uses 
the word 'state' in reference to that term as used in the Constitution, it becomes 
necessary to inquire whether Columbia is a state in the sense of that instrument. 
The result of that examination is a conviction that the members of the Ameri
can confederacy only are the states contemplated in the Constitution."4 

New Orleans v. Winter first dealt with the question of whether a terri
tory was a state within the meaning of Article III, Section 2 of the 
Constitution. It was held that a controversy between citizens of the 
Mississippi Territory and the State of Kentucky was not a controversy 
"between citizens of different States."5 This followed logically from 
Hepburn v. Ellzey, supra, and was also decided by Chief Justice 
Marshall.6 

'Hepburn & Dundas v. Ellzey, 2 Cranch 445, 451 (U. S. 1805). 
•1 Wheat. 91 (U. S. 1816). 
0See 28 U. S. C. § 41, n. 604 (1934) for a collection of cases involving diverse citizenship. 

Various innovations, all following the same theory, have been added by later cases: A citizen 
of the District of Columbia cannot maintain an action against a citizen of Wisconsin on the 
grounds of diverse citizenship, in a Circuit Court of the United States in Wisconsin, even 
though a competent citizen of Minnesota be joined with him as co-plaintiff. Hooe v. Jamie
son, 166 U. S. 395 (1897). "If one of the necessary parties defendant is incompetent to be 
sued in this court, the fact that all other parties to the action are competent will not save tbe 
situation." McClelland v. McK.ane, 154 Fed. 164, 165 (C. C. Nev. 1907). Each member 
of an unincorporated labor association must be a citizen of a state other than that of 
which the defendant is a citizen in order to create requisite diversity of citizenship. Green v. 
Gravatt, 34 F. Supp. 832 (W. D. Pa. 1940). It is enough that the proper diversity of 
citizenship of the respective parties exists at the time of application for removal is made; 
it need not be shown to have existed at time suit was instituted. Glover v. Sheppard, 15 
Fed. 833 (C. C. Wis. 1883). Citizenship, not residence, is the test of jurisdiction. "An 
allegation of residence, in legal acceptation, is not equivalent in these cases to an allegation 
of citizenship." Glover v. Sheppard, supra at 836. It was formerly held that a corporation 
was not a citizen within the meaning of the jurisdictional clause, and therefore could not 
sue a different state than that by which it was created, unless the persons who composed 
the corporate body were all citizens of that state. Bank of United States v. Deveaux, 5 
Cranch 61 (U. S. 1809). This doctrine was repudiated in a later case, and it is now settled 
that a suit by or against a corporation in its corporate name, is a suit by or against citizens 
of the state which created it. Ohio & Mississippi Ry. v. Wheeler, l Black 286 (U. S. 1862) . 
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All decisions involving this question have uniformly followed these 
early decisions. The great majority, in fact all but one, have not even 
attempted to question or review the principles which resulted in the first 
decision.7 In the one decision that criticised the determination of 
Marshall ( although it followed N ew Orleans v. Winter, supra., on the 
principle of stare decisis), the court said: 

"But it is very doubtful if this ruling would now be made if the question were 
one of the first impression ; and it is hoped that it may yet be reviewed and 
overthrown. 

"By it, and upon a narrow and technical construction of the word 'state,' 
unsupported by any argument worthy of the able and distinguished judge who 
announced the opinion of the court , the large and growing population of Ameri
can citizens resident in the District of Columbia and the eight territories of 
the United States are deprived of the privilege accorded to all other American 
citizens, as well as aliens, of going into the national courts when obliged to assert 
or defend their legal rights away from home."8 

Rarely have stronger words been used to criticize a decision of our 
first Chief Justice. Marshall himself, however, after holding that the 
District of Columbia was not a state within the meaning of Article III, 
Section 2, said : 

"It is true, that as citizens of the United States, and of that particular 
district which is subject to the jurisdiction of Congress, it is extra
ordinary, that the courts of the United States, which are open to aliens, 
and to the citizens of every state in the Union, should be closed upon 
them."9 

The word "state" is used in the Constitution more than forty times. 
Uniformity is lacking in the various cases determining whether or not 
the District of Columbia and the territories are, or are not, "states" 
within the meaning of the different sections. All that can be said is that 
for some purposes they are, for others they are not. For example: 

Article I, Section 2, paragraph 3 declares that "Representatives and 
direct Taxes shall be apportioned among the several States which may 

But a corporation incorporated in two states cannot sue a ci tizen of one of those sta tes in 
a federal court, because there is no sufficient diversity of citizenship. Ohio etc. Ry. v. 
Wheeler, supra. A citizen of the District of Columbia brought a suit in a state co urt against 
an alien. The defendant attempted to have the case moved into a federal cour t. Held that 
the suit was no·t one between a citizen of a state and a foreign citizen or subject , and 
therefore could not be removed. Cissel v. McDonald, 16 Blatchf. 150, Fed . Cas. No. 

, 2729 (C. C. N. Y. 1879). 
'See list of cases referred to in note 6 supra. 
6Watson v. Brooks, 13 Fed . 540, 543 (C. C. Ore. 1882) . 
"Hepburn & Dundas v . Ellzey, 2 Cranch 445 , 452 (U . S. 1805). 
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be included within this Union, according to their respective Num
bers, .. _"1o The word state here is used in reference to two things, 
( 1) the apportionment of Representatives and ( 2) the apportionment 
of direct taxes. Heald v. District of Columbia11 decides that citizens of 
the District of Columbia have no right to vote in national elections. But, 
on the other hand, the Supreme Court has held in Loughborough v. 
Blake12 that the District of Columbia may be taxed directly in propor
tion to the census. "The words used, do not mean, that direct taxes 
shall be imposed on states only which are represented; or shall be ap
portioned to representatives ; but that direct taxation, in its application 
to states, shall be apportioned to numbers." 13 

Article I , Section 8, paragraph 3 gives Congress power "To regulate 
Commerce with foreign Nations, and among the Several States, and with 
the Indian Tribes." No express provisions are made as to trade between 
the states and territories, or the District of Columbia, or the territories 
inter se. Yet the courts have treated the District of Columbia and the 
territories as "states" within the meaning of the clause.14 But the de
cisions have not been unanimous and the arguments to exclude the 
District of Columbia and the territories have been strong. The dissent 
of Justice Miller in Stoutenburgh v. Hennick, is typical: 

" Commerce by a citizen of one State, in order to come within the 
Constitutional provision, must be commerce with a citizen of another 
State; and where one of the parties is a citizen of a territory, or of the 
District of Columbia, or of any place out of a State of the Union, it 
is not commerce among the citizens of the several states."15 

Article IV, Section 1, provides that "Full Faith and Credit shall be 
given in each State to the public Acts, Records and judicial Proceedings 
of every other State." Considered alone, and without reference to the 
other sections of the Constitution, the full faith and credit clause applies 
to the states only, and not to the District of Columbia or the territories. 
Thus, when Congress desired to effectuate this clause, the first act it 
passed provided that full faith and credit be given to the records, judi-

10Later changed by Amendment XVI. 
"Heald v. District of Columbia, 259 U. S. 114 (1922). 
125 Wheat. 317 (U. S. 1820) . 
1J!5 Wheat 317,320 (U. S. 1820). 
1•Hanley v. Kansas City S. Ry., 187 U. S. 617 (1902); Stoutenburgb v. Hennick, 129 

U. S. 141 ( 1889). See Neild et al. v. District of Columbia, 110 F . (2d) 246 (App. D. C. 
1940) where it was held that Congress bad power to enact a tax for the District of Colum
bia which , if it had been enacted by a state, would constitute a burden on interstate commerce. 

u;Stoutenburgh v . Hennick, 129 U. S. 141 , 151 ( 1889). 



1940] FEDERAL LEGISLATION 197 

cial proceedings and acts of the legislatures of the states.16 It did not 
include the District of Columbia or the territories. But a later Act17 

extended this provision to the territories and the District of Columbia. 
These two statutory provisions subsequently became Sections 905 and 
906 of the Revised Statutes. While they appear as companionate acts 
created by the same power, the constitutional bases for the two pro
visions are not the same. Naturally the full faith and credit clause 
( Article IV, Section 1) enabled the first section of the act, applying to 
the states, to be passed. But the provision relating to the territories 
and the District of Columbia rests, for its constitutionality, on other 
clauses of the Constitution. In Embry v. Palmer, the court said: 

"So far as this statutory provision relates to the effect to be given to the 
judicial proceedings of the States, it is founded on Art. IV, Section 1 of 
the Constitution, which, however, does not extend to other cases covered by the 
statute. The power to prescribe what effect shall be given to the judicial pro
ceedings of the courts of the United States is conferred by other provisions of 
the Constitution, such as those which declare the extent of the judicial power 
of the United States, which authorize all legislation necessary and proper for 
executing the powers vested by the Constitution in the Government of the United 
States, or in any department of officers thereof, and which declare the suprem
acy of the authority of the National Government within the limits of the Con
stitution. As part of its general authority, the power to give effect to the judg
ments of its courts is co-extensive with its territorial jurisdiction. That the 
Supreme Court of the District of Columbia is a court of the United States, 
1esults from the rights which the Constitution has given to Congress of exclusive 
legislation over the District. Accordingly, the judgments of the courts of the 
United States have invariably been recognized as upon the same footing , so far 
as concerns the obligations created by them, with domestic judgments of the 
States, wherever rendered and whenever sought to be enforced."18 

This language is equally applicable to the legislative acts and judicial 
proceedings of the territories , as the passage of such laws is the exercise 
of authority under the United States.19 

There is another interesting comparison presented by Section 2 of 
Article IV. Paragraph 1 of this section is the comity clause. It pro
vides that "The Citizens of each State shall be entitled to all Privileges 
and Immunities of Citizens in the several States." It has been held that 
the citizens of territories are not entitled to benefits of the comity clause, 
and that, conversely, non-residents can be denied privileges and im-

101 STAT. 122 ( 1790) , 28 U. S. C. 687 (1934). 
172 STAT. 298 (1804), 28 u. s. C. 688 (1934) . 
1B107 u. s. 3, 8 (1882). 
'
9New Mexico ex rel. McLean v. Railroad Company, 203 U. S. 38, 47 (1905). 
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munities that are enjoyed by residents of these areas. "It is a limita
tion upon the powers of the states and in no wise affects the powers of 
Congress over unorganized territories and Indian reservations."20 

On the other hand, paragraphs 2 and 3 of this Section, which relate 
to extradition for criminal and civil wrongs, have been held to apply to 
the District of Columbia and the territories as well as the States. Con
gress, in prescribing the mode of executing the powers contained in these 
clauses of the Constitution, passed an act which declares that 

"whenever the executive authority of any state in the union, or of ... the terri
tories, shall demand any person as a fugitive from justice, of the executive 
authority of any such state or territory, to which such person shall have fled , 
and shall produce such evidence of that fact as is prescribed by the act, the 
person so escaping shall be surrendered, etc."21 

A similar provision with respect to persons held to labor or service under 
the laws of the states or territories, is contained in the same act of 
Congress. 

If a numerical recapitulation were made of the instances in which 
the word "state" has been considered as including the District of Colum
bia and the territories and in the instances in which it has not, un
doubtedly the former would be the larger of the totals.22 It is not sug
gested that a numerical superiority should be the controlling factor in a 
determination of this matter. However, it is indicative that the Supreme 
Court has not been concerned with consistency in interpreting this phase 
of the Constitution. Such a conclusion is submitted merely as an indi
cation that the result of Hepburn v. Ellzey could very well be the sub
ject of a judicial revision. 

The federal district and circuit courts are created by Congress under 

20Fadden v . Blacker, 3 Ind. Terr. 224, 229 (1900); Duehay v. Acacia Mutual Life Ins. 
Co., 105 F. (2d) 768, 775 (1939). 

ziAct of Feb. 12, 1793, c. 71, § 1, 1 STAT. 302 (1793), 18 U.S. C. 662 (1934). 
22See Callan v. Wilson, 127 U. S. 540 (1888) (to the effect that the guaranties and 

prohibitions in the Constitution apply to the District of Columbia). There is a dis
tinction between incorporated and unincorporated territories. Rasmussen v. United States, 
197 U. S. 516 (1905); see also DeGeofrey v. Riggs, 133 U. S. 258 (1889) (to the effect 
that the District of Columbia is a state within the meaning of a treaty granting certain 
rights to aliens within the "States of the Union"). See Wright v. Davidson, 181 U. S. 
371 (1900) (holding that the 14th Amendment is not applicable to the District of Colum
bia). On the other hand, the Bill of Rights (Amendments I through VIII) have been 
held to apply to the District. Palko v. Connecticut, 302 U. S. 319 (1937); Gaines v. 
Washington, 277 U. S. 81 (1928); United States v. Moreland , 258 U. S. 433 (1922); 
Jordan v. Massachusetts, 225 U. S. 167 (1912); Capital Traction Co. v. Hof, 174 U.S. I 
(1899); Hurtado v. California, 110 U. S. 516 (1884). 
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the Constitutional authority granted in Article III. These courts receive 
and exercise the judicial power granted by the Constitution. This judicial 
power cannot be increased or limited simply by an act of Congress . 
"The jurisdiction of the subordinate federal courts is determined fund a
mentally of course by the federal Constitution, and secondarily by the 
provisions of congressional legislation conferring such jurisdiction. They 
can have no jurisdiction wider than that permitted by the Constitution; 
they can assert no jurisdiction other than that expressly granted to them 
by appropriate congressional enactment."23 

Thus, Article III must be construed in connection with the other pro
visions of the Constitution. It is not the exclusive test of federal juris
diction. When the Supreme Court was looking for a peg on which to 
hang its decision in Loughborough v. Blake, upholding the power of 
Congress to impose direct taxes on the District of Columbia, it said: 

"If, then, the language of the Constitution be construed to comprehend terri
tories and the District of Columbia, as well as the states, that language confers 
on Congress the power of taxing the district and territories as well as the 
states. If the general language of the Constitution should be confined to the 
states, still, the 16th paragraph of the 8th section (Art. I ) gives to Congress 
the power of exercising "exclusive legislation in all cases whatsoever within 
this district'."24 

The above argument applies with equal force in regard to the Terri
tories of Hawaii and Alaska. Authority to legislate for the territories 
is found in Article IV, Section 3: "The Congress shall have power to 
dispose of and make all needful rules and regulations respecting the 
Territory or other property belonging to the United States." 

Thus, it is these provisions which are the constitutional bases of the 
power of Congress to include the District of Columbia and the terri
tories within the diversity of citizenship clause. The mere fact that the 
Constitution expressly guarantees this right to citizens of the states only 
in no way prohibits Congress from extending the same privilege to 
others who are not technically citizens of a state. Citizens of the Dis
trict of Columbia and the territories are citizens of the United States, 
possessing the same burdens and obligations as all the other citizens. As 
was said in O'Donoghue v. United States, 

"It is important to bear constantly in mind that the District was made up 
of portions of two of the original states of the Union and was not taken out 
of the Union by the cession. Prior thereto its inhabitants were entitled to 

""Mutual Life Ins. Co . v. Lott, 275 Fed. 365, 366 (1921) . 
"S Wheat. 317, 324 (U. S. 1820). 
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all the rights, guarantees, and immunities of the Constitution among which was 
the right to have their cases arising under the Constitution, heard and deter
mined by Federal courts created under and vested with the judicial power 
conferred by Art. III."2;; 

It is difficult to find any strictly analogous situations in which CO"""'r?ss, 
by virtue of its powers over the District of Columbia and the territories, 
has attempted to pass similar legislation. But there have been cases 
where it was held that Congress, under its power to legislate for the 
territories, was able to confer jurisdiction on the federal courts of various 
states where one of the litigants was a citizen of a territory. Such a 
case is Southern Kansas Railway v. Briscoe. This case arose under the 
Act of July 24, 1884,26 which provided that the United States courts 
"shall have jurisdiction over all controversies between the Southern 
Kansas Railway Company and the inhabitants of the nations or tribes, 
throughout whose territory such railway shall be constructed, without 
reference to the amount in controversy and without distinction as to 
the citizenship of the parties, so far as may be necessary to carry out 
the provisions of this Act." Briscoe, an inhabitant of the Chickshaw 
Nation, Indian Territory, sued the Railway Company to recover damages 
for the alleged wrongful killing of certain of his livestock by one of 
the defendant's trains. Suit was instituted in the District Court of 
the United States for the Western District of Arkansas . In holding 
that it was competent for Congress to give the enumerated courts juris
diction, the court said: 

"It is true that apart from the jurisdiction over the subject matter , a citizen 
of a territory cannot sue a citizen of a State in the courts of the United States, 
nor an Indian Tribe or nation sue a state or its citizens, but the judicial power 
extends to all cases in law and equity arising under the laws of the United 
States, and thi s case falls within that category, and therefore the jurisdiction 
in question could be conferred, and we hold that it is."27 

Past decisions have held that the federal courts of the District of 
Columbia are of a dual nature , namely constitutional and legislative, 
while the courts of the territories are only legislative.28 Can this dis-

20289 u. s. 516, 540 (1933). 
~23 STAT. 73 ( 1884). 

"'144 U. S. 133, 136 (1892). But see American Nat'! Bank of Washington v. Tappan, 
174 Fed. 431 (C. C. D. Mass. 1909), aff'd, 217 U.S. 600 (1910) where the court, without 
opinion, dismissed the contention that when a right given by an act passed by Congress for 
the District of Columbia is asserted, the case is one arising under the laws of the United 
States, within the meaning of the Constitution and the Judiciary Act. 

.. In describing a territorial court created by Congress in the territory of Florida, Mar,-hall 
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tinction serve as a basis for holding that the recent statute extending 
the jurisdiction is constitutional for the District of Columbia and un
constitutional for the territories? Especially in the light of such state
ments as the following: 

"It was competent for congress to create a court in the territory of Idaho 
or Washington, and call it a 'ci rcuit court,' and give it what jurisdiction it 
pleased, but it could not invest such court with any part of the judicial power 
defined in the constitution, and wliich the circuit courts are created to exercise."29 

While it is true that there is this distinction between the courts of the 
territories and those of the District of Columbia, it is not likely that 
this will have a bearing on the problem, since Congress, in extending 
the jurisdiction, is acting under its authority to govern the affairs of 
these political bodies, and not under Article III. 

There has been little speculation as to the constitutionality of such 
a change as that which the proposed legislation attempts to accom
plish. The decisions have been so long standing that their result has 
been accepted as incontestable. Professor Chaf ee, in discussing the 
Federal Interpleader Act of 1936 and its relation to the District of 
Columbia and the territories, has said: 

"An insurance company or other stakeholder sometimes needs interpleader 
if one claimant lives in the District of Columbia ( or a territory) and the other 
claimant lives in one of the states. Unfortunately it seems impossible to confer 
federal jurisdiction in such a case. Mutual Life Ins. Co. v. Lott, 275 Fed. 365 
(D. Cal. 1921), under the Act of 1917, held that a resident of the District of 
Columbia was not a citizen of a state and so could not be interpleaded under the 
existing legislation. This obstacle is not only statutory; it is constitutional 
and therefore nothing could be done in the new statute to take care of it ."30 

The case cited was one arising under the Federal Interpleader Act 

said: "These courts, then, are not constitutional courts, in which the judicial power con
ferred by the constitution (Art. III, § 2) on the general government can be deposited. 
They are incapable of receiving it. They are legislative courts, created in virtue of the 
general right of sovereignty which exists in the government, or in virtue of that clause 
which enables Congress to make all needful rules and regulations respecting the terri
tories belonging to the United States. The jurisdiction with which they are invested is 
not a part of that judicial power which is defined in the 3d. article of the constitution, 
but is conferred by congress, in the execution of those general powers which that body 
possesses over the territories of the United States .... In legislating for them, congress 
exercises the combined powers of the general and the state government." Insurance Co. 
v. Canter, 1 Pet. 541, 546 (U. S. 1828). See also O'Donoghue v. United States, 289 U. S. 
516 (1_932). 

29BJackburn v. Wooding, 56 Fed. 545, 547 (1893) . 
"'Chafee, The lnterpleader Act of 1936 (1936) 45 YALE L. J . 1, 14. 
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of 1917 .31 This act expressly provided that before the district courts 
could have cognizance, the suit must be between "Two or more adverse 
claimants, citizens of different states." The plaintiff was a citizen of 
N ew York. The defendants resided in New York, California and the 
District of Columbia respectively. In refusing jurisdiction the court 
held that all the parties must be competent or else the jurisdictional 
requirement is lacking. The plaintff contended that the statute should 
be construed to give jurisdiction as long as there were other parties to 
the controversy who were competent. The court answered this by say
ing that Congress must be presumed to have intended, in using the 
language it did, to follow the ruling theretofore rendered by the courts, 
but also pointed out that Congress could have worded it so as expressly 
to provide for what the plaintiff contended: "I have no doubts but that, 
subject to the controlling provision of the Constitution, Congress may 
naturally widen and enlarge the jurisdiction now or heretofore actually 
vested in the federal courts,"32 and again, "If the statute had said that 
a bill of interpleader should lie where it was made to appear that 'adverse 
claimants, two or more of whom are citizens of different states, or claim
ing, etc.' then, without question, the construction contended for by the 
plaintiff would be more persuasive."33 Such language does not indicate 
a constitutional obstacle. 

In a later article Professor Chaf ee seems to qualify his earlier state
ment when he says: "And it is doubtful if the Lott case would be simi
larly decided today. I am now inclined to modify slightly the views 
expressed about residents of the territories and the District."34 

Despite doubts on the question of constitutionality, it is appropriate 
that Congress has seen fit to attempt to bring about this change. It 
has been long awaited, especially since the opinion in Hepburn v. 
Ellzey, the first case, seems to suggest that the condition was a peculiar 
one and that the legislature might do well to change it.35 

Perhaps some of the delay has been caused by the belief that there 
were insurmountable constitutional obstacles in the way of reform. But 

"'39 STA1::_ 929 (1917), 28 u. s. C. § 41 (26) (1934). 
"'Mutual Life Ins. Co. v . Lott, 275 Fed. 365, 369 (1921). 
""Mutual Life Ins. Co. v. Lott, 275 Fed. 365, 370 (1921) . 
a,.(1940) 49 YALE L. J . 963 , 975 . 
..,,It is true, that as a citizen of the United States, and of that particular district which 

is subject to the jurisdiction of Congress, it is extraordinary, that the courts of the United 
States, which are open to aliens, and to the citizens of every state in the union, should be 
closed upon them. But this is a subject for legislative, not judicial consideration." Hep· 
burn & Dundas v. Ellzey, 2 Cranch 445, 453 (U. S. 1805). 
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it is odd that so fixed a notion has grown up in view of the express 
intimation of Chief Justice Marshall that the problem was one of con
gressional intent rather than constitutional power.36 

JAMES A. MCKENNA, JR. 

""See note 35 supra. 



NOTES 
COLLATERAL ATTACK ON FEDERAL JUDGMENTS AND 

BALANCING OF POLICIES 

AT THE turn of the century an author of a text on Jurisdiction prefaced 
his comments on collateral attack by stating that "It is safe to say 

that there is no proposition in the law that is involved in more doubt and 
affected with a greater variety of judicial opinion than the subject of 
collateral attack upon judicial proceedings."1 If in the four decades since 
that statement was written some of the doubt shrouding the subject of 
collateral attack upon federal judgments has been dispelled-at least as 
a matter of principle-the bench and bar owe no small gratitude to the 
Supreme Court of the United States. It is the purpose of this note to 
attempt an analysis and rationalization of the Supreme Court decisions 
rendered during the last decade on this subject. 

The typical situation in which our problem arises is where a defendant 
affirmatively pleads a former unappealed judgment rendered in a federal 
district court as res judicata, the plaintiff replying with an attack on that 
judgment, arguing either that the federal court had no jurisdiction over 
his person2 or the subject matter of the Iitigation.3 Since the full faith 
and credit clause is not involved, the question is solely one of res judicata.4 

1 1 BAILEY, JURISDICTION (1899) § 165a. 
"Baldwin v. Iowa State Traveling Men's Association , 283 U. S. 522 (1931). 
3United States v. United States Fidelity & Guaranty Co., 309 U . S. 506 (1940); Stoll v. 

Gottlieb, 305 U. S. 165 (1938); Chicot County Drainage District v. Baxter State Bank, 
308 U. S. 371 (1940). 

•"The petitioner suggests that Article IV, Section 1 of the Constitution [full faith and 
credit clause] forbade the retrial of the question determined on respondent's motion in 
the Missouri District Court; but the full faith and credit required by that clause is not 
involved, since neither of the courts concerned was a state court." Roberts , J ., in Baldwin 
v . Iowa State Traveling Men's Association, 283 U. S. 522, 524 (1931). Cf., Supreme Lodge 
Knights of Pythias v. Meyer , 265 U. S. 30, 33 (1924); Cooper v. Newell , 173 U. S. 555, 
567 (1899). 

With regard to the question whether collateral attack may be made on a state judgment 
where the full faith and credit clause is invoked, Thompson v. Whitman, 18 Wall. 457, 469 
(U. S. 1873) laid down the broad principle that on ~he whole "notwithstanding the pro
vision of the fourth article of the Constitution .. . the jurisdiction of the court by which 
a judgment is rendered in any State may be questioned in a collateral proceeding in 
another State." But this broad rule bas been restricted. In Chicago Life Insurance Com
pany v. Cherry , 244 U. S. 25 (1917) , it was held that there was no denial of due process 
where collateral attack on a state judgment was denied, the appellant having already 
litigated in the original proceeding the question of the court's jurisdiction over his person. 

204 
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An adequate understanding of the recent trend with regard to the doc
trine of collateral attack requires an appreciation of the fact that whether 
conclusiveness will be given a judgment depends on a balancing of 
policies. One policy recognizes the practical need for the termination of 
litigation where questions raised in the second proceeding were,5 or could 
have been,6 contested in the former proceeding. "It is just as important 
that there should be a place to end as that there should be a place to 
begin a litigation." 7 When such policy is enforced, finality is given the 
former judgment despite defects in the jurisdiction of the court rendering 
the judgment. In general this policy is given effect by the courts8 pro
vided the requirements of due process are satisfied. 

But at war with this policy-and providing a substantial exception 
to the general rule-is the policy requiring collateral attack on former 
judgments where the public interest in the termination of litigation is 
overridden by a sufficiently strong countervailing social interest. Such 
policy is usually embodied in a constitutional provision granting a funda
mental guaranty to the collateral attacker9 or in an act of Congress 
which advances a strong social interest.10 The policy may also derive 

Cf. Davis v. Davis, 305 U . S. 32 (1938) . Where a state court permits a collateral attack 
on a judgment CJf a sister state on the ground that the first court lacked jurisdiction over 
the subject matter, held that even though the question of subject matter jurisdiction had 
been litigated in the original proceeiling and had been appealed to the highest court of 
the state, the full faith and credit provisions did not prevent the court to which the 
judgment was brought from reexamining the first court's jurisiliction over the sub ject 
matter. "The power of the Idaho court to examine into the jurisdiction of the Washington 
court is beyond question." Reed , J ., in Treinies v. Sunshine Mining Company, 308 U. S. 
66, 78 (1939). 

From the discussion to follow it will become apparent that collateral attack is more 
liberally allowed on judgments sought to be enforced under the fuJI faith and credit clause 
than where the question is strictly one of res judicata. 

•Stoll v. Gottlieb, 305 U. S. 165 (1938) . 
"Chicot County Drainage District v. Baxter State Bank, 308 U. S. 3 71 (1940). 
7Reed , J., in Stoll v. Gottlieb , 305 U. S. 165, 172 (1938). "After a party has his day 

in court, with opportunity to present his evidence and his view of the law, a collateral 
attack upon the decision as to jurisdiction there rendered merely retries the issue previously 
determined. There is no reason to expect that the secoPd decision will be more satisfactory 
than the first." Ibid. 

""In general the principles ,.,~ res judicata apply to questions of jurisdiction as well as 
to other matters-whether it be jurisiliction of the subject matter or of the parties~" 
Douglas, J., in Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 403 (1940). 

"United States v. United States Fidelity & Guaranty Co. , 309 U. S. 506 (1940); Johnson 
v. Zerbst, 304 U. S. 458 (1938). 

1°Kalb v. Feuerstein, 308 U. S. 433 (1940). 
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from fundamental concepts of fair trial in those cases where the assump
tion of jurisdiction by a court amounts to a "mistake so gross as to be 
impossible in a rational administration of justice."11 

Whether or not the Supreme Court will declare a federal judgment 
res judicata of the rights of the parties despite wrongful assumption of 
jurisdiction by the court depends, therefore, on which policy is weighty 
enough to tip the scales in its favor. This is the rule whether the charge 
be that the court lacked jurisdiction of the parties or the subject matte, 
of the suit.12 

JURISDICTION OF THE PARTIES 

It is a principle of natural justice13 that before a party to a proceeding 
can be bound by the determination of the court, he must have been given 
notice of the pendency of the suit and an opportunity to present his case. 
He must be given his day in court.14 If therefore these fundamental 
rights are not given him and the court nevertheless renders a judgment 
against him, the court lacked jurisdiction over his person and, as to him, 
the judgment or decree is a nullity. Such a judgment, being void as a 
matter of constitutional law, 15 may be attacked collaterally at any time. 
This was lucidly stated in Baldwin v. Iowa State Traveling Men's Asso
ciation,16 where the Supreme Court said: 

" If, in the absence of appearance, the court had proceeded to judgment and 
the present suit had been brought thereon, respondent could have raised and 
tried out the issue in the present action, because it would never have had its day in 
court with respect to jurisdiction."17 

This, then, is a situation where the policy of giving finality to judgments 
is overridden by the weighty policy, embodied in the constitution, of 
giving parties whose interests are sought to be affected in judicial pro
ceedings, those rights required by justice and fairness. 

Assume, however, that in the hypothetical case just put the party had 

11Holmes, J ., in Chicago Life Insurance Company v. Cherry, 244 U . S. 25, 30 (1917). 
12Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381 (1940). 
181 FREEMAN, JUDGMENTS (5th ed. 1925) § 333. Cf. Chicago Life Insurance Co. 11. 

Cherry, 244 U. S. 25 (1917); York v. Texas, 137 U. S. 15 (1890). 
1'1 F REEMAN, J UDGMENTS (5th ed. 1925) §§ 333, 339; McDonald v . Mabee, 243 U. S. 90 

(1917 ) ; Wetmore v. Karrick, 205 U. S. 141 (1907) ; Hart v. Sansom, 110 U. S. 151 (1884) ; 
Pennoyer v. Neff, 95 U. S. 714 (1877); Thompson v . Whitman, 18 Wall. 457 (U. S. 1873). 

111On the weight given the social interests embodied in the Constitution see generally, 
p . 209 et seq., infra. 

16283 U . S. 522 (1931). 
11/d. at 525 . 
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made a special appearance contesting the jurisdiction of the court over 
his person. If the court then decided the question against him and he 
refused to appeal that determination, may he nevertheless subsequently 
launch a collateral attack on that judgment? It is to be noted that here 
the constitutional requirements of due process have been satisfied ,18 for 
the party has actually appeared and litigated the issues sought to be 
raised on collateral attack. The policy given effect in the hypothetical 
case put above-that of safeguarding a constitutional guaranty-is not 
present here and the Supreme Court in the Baldwin case decided that in 
such a case the policy behind terminating litigation must prevail.19 

Speaking for the Court, Mr. Justice Roberts stated: 
"Public policy dictates that there be an end of litigation ; that those who have 

contested an issue shall be bound by the result of the contest, and that matters 
once tried shall be considered forever settled as between the parties."20 

JURISDICTION OVER THE SUBJECT MATTER 

Years ago the courts in determining the propriety of a collateral attack 
for want of jurisdiction over the subject matter, did not concern them
selves with a balancing of policies.21 Thus as late as 192 S Freeman , the 
eminent authority in the field of judgments, made the following categori
cal statement: 

"Jurisdiction of the subject matter is essential in every case ... . A judgment 
is a mere nullity if pronounced by a court which undertakes to exercise authority 
over matters wholly outside the powers conferred upon it by law or upon matters 
as to which its jurisdiction has not been invoked, and its invalidity may be 
shown to be so in any collateral or other proceeding in which it is drawn in 
question."22 

The reasoning adopted by courts and writers23 was that since jurisdiction 

18Chicago Life Insurance Co. v. Cherry, 244 U. S. 25 (1917); York v. Texas, 137 U. S. 
15 (1890). 

19RESTATEMENT, CONFLICT OF LAWS (1934) § 451 : "A party appearing and participating 
in proceedings in a court of any state will be precluded from questioning the jurisdiction 
of the court over his person in any subsequent proceeding in that state, or in any other 
state if the court in which he appeared purported to render a judgment against him ." 

"°Roberts, J., in Baldwin v. Iowa State Traveling Men's Association, 283 U . S. 522 , 525 , 
526 (1931). 

211 FREEMAN, JUDGMENTS (5th ed . 1925) §§ 333, 337 j 1 BAILEY, J URISDICTION (1899) 
§ 165 a; 1 BLACK, JUDGMENTS (2d ed. 1902) § 278 . 

221 FREEMAN, JuDGMENTs (5th ed. 1925) § 337. 
'"RESTATEMENT, CONFLICT OF LAWS (1934 ) § 451 , Caveat: "The Institute expresses no 

opinion whether and how far a party appearing and pa rticipating in the proceedings in a 
court of any state is precluded from subsequently questioning the jurisdiction of the court 
over the subject matter of the action in the courts of that state or any other state ... . " 
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of a court over the subject matter in litigation was a question of power,24 

by force of sheer logic a judgment rendered by a court without power 
was an absolute nullity. Nor could their logical processes see how con
sent by the parties could legislate power in the courts or how the courts 
by specific finding could create power in themselves. 25 

This rigid doctrine, however , clashed headlong with the practical need 
for the termination of litigation. Furthermore, to a certain degree it 
rendered judgment titles unmarketable and presented unnecessary op
portunity for overturning unfavorable decisions.26 The Supreme Court 
began whittling away at the doctrine first by making a distinction between 
"strictly jurisdictional" and "quasi-jurisdictional" facts, 27 holding that 
only the former were subject to collateral attack. Next the court fore
closed collateral attack where there was at least "color of jurisdiction" 
in the federal court. 28 But finally in 1938 the Court, in Stoll v. Gottlieb29 

''"'Upon principle it would seem that the operation of every judgment must depend on 
the power of the court to render the judgment; or, in other words, on its jurisdiction over 
the subject-matter which it has determined." Marshall , C. J ., in Rose v. Himely, 4 
Cranch. 240, 269 (U.S. 1808). See also McDonald v. Mabee, 243 U.S. 90 (1917); Grignon's 
Lessees v. Astor, 2 How. 318 (U. S. 1844); United States v. Arrendonda, 6 Pet. 689 (U. S. 
1832). 

26"If consent can confirm jurisdiction, why not initially confer jurisdiction?" McKenna, 
J., in Vallely v. Northern Fire Insurance Co., 254 U. S. 348, 356 (1920). See also Gavit, 
Jurisdiction of the Subject Matter and R es Judicata (1932) 80 U. OF PA. L . REV. 386. 

""See ARNOLD AND JAMES, CASES ON TRIALS, J UDGMENTS AND APPEALS (193'6) 134, 135; 
(1940) 49 YALE L. J. 959, n. 3. 

21Examples of "strictly jurisdictional" facts are: " ... service of process in a common 
law action within a state, publication of notice in strict form in proceedings in rem against 
absent defendants, the appointment of an administrator for a Jiving person , a court martial 
of a civilian. Upon the other hand there are quasi-jurisdictional facts, diversity of citi
zenship, majority of litigants, and jurisdiction 'of parties, a mere finding of which, regardless 
of actual existence, is sufficient. As to the first group it is said an adjudication may be 
collaterally attacked, as to the second it may not." Reed, J., in Stoll v. Gottlieb, 305 
U. S. 165 (1938). 

28In Des Moines Navigation & Railroad Co. v. Iowa Homestead Co. , 123 U. S. 552 
(1887), the Supreme Court assumed that the exercise of jurisdiction by the lower federal 
court on removal from the state court was improper, but held that since there was actual 
diversity of citizenship and since there had been a prior adjudication of the matters in 
controversy, the earlier decree was a bar to the later action. In Dowell v. Applegate, 152 
U. S. 327 (1894), the Supreme Court assumed that the federal court that rendered the 
decree had jurisdiction over the parties but not over the subject matter but held that since 
there was "color of jurisdiction" by reason of the fact that there were allegations as to 
violation of acts of Congress in the stamping of certain deeds, it would not disturb the 
finding of the federal court to the effect that the case was one "arising under the laws of 
the United States" and therefore cognizable in federal courts. 

20305 u. s. 165 (1938), 52 HARV. L . REV. 683, 
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and Chicot County Drainage District v. Baxter State Bank,30 adopted a 
more realistic attitude by abandoning all pretense of attempting to adhere 
to the old doctrine and openly applied the doctrine of balancing of poli
cies. As a result the rule today may be stated as follows: Unless a strong 
social interest ( usually embodied in a constitutional or statutory provi
sion) sanctions collateral attack for lack of jurisdiction over the subject 
matter, collateral attack will not be allowed even where the would-be 
collateral attacker had not contested jurisdiction in the former proceeding 
provided he had opportunity to do so. 

In the Stoll case it was held that regardless of whether a federal court 
had power, under the Bankruptcy Act, to release a guarantor of a bond 
issue from his guaranty, a judgment decreeing inter alia a release, could 
not be collaterally attacked by a bondholder who had actually contested 
the jurisdiction of the court over this subject matter. Here, then, the 
Supreme Court denied collateral attack apparently because it was not 
entirely clear that the court in the original proceeding had made a 
"mistake so gross as to be impossible in a rational administration of 
justice"31 and because the social interest in protecting a bondholder who 
had found it unnecessary to appeal the former decision , did not override 
the strong social interest in favor of the finality of judgments. 

In the Chicot County case the rule of the Stoll case was extended to 
cover the situation where the would-be collateral attacker could have, 
but had not, litigated the issue of jurisdiction. In that case the Chicot 
County Drainage District had readjusted its indebtedness under the Act 
of May 24, 1934,32 and had secured from a federal district court a decree 
cancelling its old bonds. Subsequently the Supreme Court in an unrelated 
case33 declared unconstitutional the statute under which that decree had 
been rendered. Certain bondholders then brought suit in the district 
court to recover on their bonds. The drainage district pleaded the decree 
cancelling the bonds as res judicata, and this plea the Supreme Court 
held to be good even though the bondholders had not litigated the ques
tion of the constitutionality of the statute in the former proceeding. In 
balancing the policies the Supreme Court simply pointed to the inequities 
which would be caused by the adoption of a principle of absolute retro
active invalidity and decided that the interests of society would better 
be served by disallowing collateral attack. The Court said: 

30308 u. s. 371 (1940) , 28 THE GEORGETOWN LAW JOU RNAL 1006, 49 YALE L . J . 959 . 
31Holmes, J., in Chicago Life Insurance Co. v . Cherry, 244 U.S. 25, 30 (1917) . 
3248 STAT. 798, 11 u. S. C. §§ 301-303 (1934). 
83Ashton v. Cameron County Water District, 298 U . S. 513 (1936). 
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"The effect of the subsequent ruling as to invalidity may have to be con
sidered in various aspects,-with respect to particular relations, individual and 
corporate, and particular conduct, private and official. Questions of rights claimed 
to have become vested , of status, of prior determinations deemed to have finality 
and acted upon accordingly, of public policy in the light of the nature both of 
the statute and of its previous application, demand examination." 34 

In the cases considered thus far the balancing of policies favored 
termination of the litigation. The rule of the Stoll and Chicot cases, 
however, while applicable generally, is not one of mechanical application, 
and other and competing policies may sometimes be entitled to overriding 
consideration. It will be noted that where this happens, the social interests 
overriding the policy of lending finality to judgments are weighty, usually 
having basis in a constitutional guaranty or an act of Congress on a 
matter in which the public concern is great. 

(1) Where the Policy Is Embodied in Constitutional Provision. 

It seems safe to say that whenever a court in usurping jurisdiction over 
the subject matter infringes on a constitutional immunity or guaranty, 
a judgment based on such jurisdiction may be attacked collaterally 
whether or not the issue of jurisdiction had been contested in the former 
proceeding.35 

One class of cases in this category would seem to be where assumption 
of jurisdiction over the subject matter was error "so gross as to be 
impossible in a rational administration of justice."36 Vallely v. Northern 
Fire Insurance Company37 was one of these cases. There an insurance 

.. Hughes, C. J ., in Chicot County Drainage District v. Baxter State Bank, 308 U. S. 371 , 
374 (1940) . 

36<<. • • considerations as to whether the issue of jurisdiction was actually contested in 
the County Court, or whether it could have been contested, are not applicable where the 
plenary power of Congress over bankruptcy has been exercised as in this Act." ·mack, J., 
in Kalb v. Feuerstein, 308 U. S. 433, 444 (1940). By expressly referring to the Stoll and 
Chicot cases in footnotes to this statement, the Court indicates that the rule of these 
cases does not apply to situations where policy requires collateral attack. 

36Holmes, J., in Chicago Life Insurance Co. v. Cherry, 244 U. S. 25, 30 (1917). Cases 
considered in note 30 supra furnish illustrations where the error in assuming jurisdiction 
was not "so gross", there being at least "color of jurisdiction" to support the judgment 
of the court . 

..,254 U. S. 348 (1920). It is to be noted that this case involved not a collateral, but a 
direct, attack on the subject matter jurisdiction in the original proceeding, a motion to 
vacate the adjudication having been employed to raise the question . The case is placed 
here, however, because it is felt that the principle would have been applied in the same 
manner had the attack been collateral. A case in which a direct attack was made on a 
judgment for lack of subject matter jurisdiction but in which the court's decision was 
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company had been adjudged a bankrupt in an involuntary proceeding 
despite the fact that the Bankruptcy Act specifically prohibited insurance 
companies from being adjudged involuntary bankrupts. In allowing the 
insurance company to attack this judgment, the Supreme Court hinted 
that the separation of powers doctrine had been infringed, stating, "For 
a court to extend the act to corporations of [this] kind is to enact a law, 
not to execute one."38 

Again, in Johnson v. Zerbst,39 the Supreme Court decided in favor 
of an accused when, in a habeas corpus proceeding, he challenged the 
conviction of a federal court on the ground that he had been tried with
out representation by counsel, the Court saying: 

"If the accused is not represented by counsel and has not competently and 
intelligently waived his constitutional right, the Sixth Amendment stands as a 
jurisdictional bar to a valid conviction and sentence depriving him of his life or 
liberty . ... If this requirement of the Sixth Amendment is not complied with, 
the court no longer has jurisdiction to proceed. The judgment of conviction 
pronounced by a court without jurisdiction is void and one imprisoned thereunder 
may obtain release on habeas corpus."40 

While this case does not strictly hew to the line of our consideration of 
collateral attack, it nevertheless demonstrates how far the Court is will
ing to go where constitutional guarantees are infringed. 

A case which is directly in point, however, is United States v. United 
States Fidelity & Guaranty Company,41 in which the court in the original 
proceeding had assumed jurisdiction in disregard of the federal govern
ment's immunity to suit. There the United States had filed a claim in a 
federal court reorganization proceeding against the debtor company and 
the surety on its lease. The debtor filed a cross-claim which was allowed 
by the court, and a balance in favor of the debtor was decreed. The 
United States took no appeal from this judgment but subsequently 
brought suit against the surety in another federal court. The debtor ,-s 
trustee intervened and attempted to enforce the original judgment. The 
Supreme Court held that the district court in the original proceeding had 
been without jurisdiction to enter an affirmative judgment against the 

based on rules governing collateral attack is Sorenson v. Sutherland, 109 F . (2d) 714 
(C. C. A. 2nd, 1940), cert . granted sub nom. Jackson v . Irving Trust Co., ·310 U. S. 621 
(1940) . But see note 45, supra. 

"'McKenna, J., in Vallely v. Northern Fire Insurance Co., 254 U . S. 348, 356 (1920). 
89304 u. s. 458 (1938). 
"'Id. at 468. 
<1309 U. S. 506 (March 25, 1940). 
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United States because consent to suit had not been given by Congress.42 

While recognizing the strength of the policy in favor of the finality of 
judgments, which had controlled decision in the Chicot case, the Supreme 
Court was of opinion that this policy "must . . yield to the principle 
of immunity", stating that: 

" In the Chicot County case no inflexible rule as to collateral objection in 
general to judgments was declared. . . . o solution was attempted of the legal 
results of a collision between the desirable principle that rights may be ade
quately vindicated through a single trial of an issue and the sovereign right of 
immunity from suit. We are of the opinion , however, that without legislative 
action the doctrine of immunity should prevail."43 

It would seem therefore that the policy involved in vindicating pro
visions of the Constitution is so strong by the very fact that such pro
visions express the fundamental law, that any usurpation of jurisdiction 
by a court infringing a constitutional provision could be collaterally 
attacked whether or not the issue had been litigated in the former 
proceeding. 

(2) Where the Policy Is Embodied in a Statute. 
It appears from the decisions that where a court assumes jurisdiction 

over the subject matter in contravention of the provisions of a statute 
and where the interests fostered by the legislation have a sufficiently 
weighty social importance, collateral attack will be allowed on a judgment 
based on such jurisdiction. 

"'United States v. Eckford, 6 Wall . 484 (U. S. 1867) ; Adams v. United States, 3 Ct. 
Cls. 312 (1867). In the Eckford case an affirmative judgment had been rendered against 
the United States in the original proceeding. When the case came to the Court of Claims 
the former judgment was offered as res judicata. The Court of Claims refused to re
examine the merits of the claim and entered judgment against the United States, but the 
Supreme Court, in a unanimous opinion , reversed on the ground that consent to suit had 
not been given by Congress. 

"'Reed, J ., in United States v. United States Fidelity & Guaranty Co., 309 U. S. 506, 
514, 515 (1940). Closely paralleling this case is Sorenson v. Sutherland, 109 F . (2d) 714 

(C. C. A. 2nd, 1940) , cert. granted mb. nom. Jackson v. Irving Trust Company, 310 U. S. 
621 (1940), now pending in the Supreme Court. Under the Trading with the Enemy Act 
district courts are given jurisdiction of claims for release of certain funds held by the 
Alien Property Custodian, subject to certain conditions, one of which is that the claimant 
must not be an "enemy" within the definition of the act. In the original proceeding 
instituted by a plaintiff claiming to be a non-enemy, the district court gave judgment 
against the United States. Nine years later the United States moved to set aside this 
judgment on the ground that the district court had lacked jurisdiction, offering proof that 
the sole beneficiary of the claim was an "enemy". The motion was granted but was 
reversed by the Circuit Court of Appeals for the Second Circuit on the basis of the Stoll 
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In the Vallely case, considered above, the Supreme Court gave as 
another reason for allowing an attack on the decree ( adjudging the 
insurance company an involuntary bankrupt despite specific provision 
in the Bankruptcy Act excluding insurance companies from being so 
adjudged) the fact that the court's action conflicted with a strong legis
lative policy. The Court stated: 

"The policy of the law is to leave the relation and remedies of 'municipal, 
railroad, insurance, or banking' corporations to their creditors, and their creditors 
to them, to other provisions of the law. It is easy to see in what disorder a 
different policy would result. ... The legislative power thought care against the 
possibility of it was necessary, and in that care associated insurance corpora
tions."44 

In Kalb v. Feuerstein45-decided on the same day as the Chicot case 
-a judgment of foreclosure against a farm debtor, entered by a sta..te 
court, was held to be void and subject to collateral attack where the 
state court had acted without the consent of the federal district court 
in which a petition of the debtor under Section 7 5 of the Bankruptcy 
Act was pending. The Court declared that Congress had set up in the 
Bankruptcy Act an exclusive method for rehabilitating distressed farmers 
and that consequently any action taken by a state court beyond its 
jurisdiction and in derogation of the policy of the Act was an absolute 
nullity, irrespective of whether the question of the jurisdiction of the 
state court was actually, or could have been, litigated in the state court 
proceedings. In other words, the Court there decided that the policy in 
favor of the finality of judgments was, under the circumstances, over
ridden by the countervailing policy embodied in the federal statute of 
aiding distressed farmers. 

CONCLUSION 

It must be apparent that the Supreme Court, in recent years, has made 
a substantial change in the basic rules underlying collateral attack for 
want of jurisdiction. No longer can one say that a judgment by a court 
lacking jurisdiction of the subject matter is an absolute nullity and can 
always be collaterally attacked. Nor can one make the categorical state
ment that such judgments are above collateral attack. At least to this 

and Chicot cases. Since the decision of this court, however, the Supreme Court has handed 
down the U. S. Fidelity decision, on the strength of which it would seem that the Supreme 

, Court should grant a reversal. 
"McKenna, J., in Vallely v . Northern Fire Insurance 'Co., 254 U. S. 348, 355, 356 (1920). 
'"308 u. s. 433 ( 1940) . 
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extent it is probably true that the Supreme Court has involved the sub
ject of collateral attack upon judicial proceedings in more doubt than 
existed at the turn of the century, for then we at least had a clear-cut 
rule. But the modern decisions on this subject are not difficult in prin
ciple. In each case there can be seen a balancing of policies-a realistic 
approach designed to serve the speedy administration of justice wherever 
feasible in the public interest. 

CARL J. SCHUCK 



SENATE BLACKBALL1 

FULL voice in questions affecting its membership is vested in the 
Congress of the United States by the Constitution; and, as -the Senate 

Committee on Privileges and Elections stated in a report1
• in 1921, 

"The Senate is jealous of its constitutional right to be 'the judge of the 
elections, returns and qualifications of its own members.' " 2 There seems 
to have been no objection in the Federal Convention to the proposition 
that each House should have this judicial prerogative. It had been the 
method employed in settling such contests in the Colonial legislatures 
and in the British House of Commons during colonial times.3 

Approximately one hundred and thirty cases concerning the rights 
of claimants to occupy seats in the Senate have been considered since 
the adoption of the Constitution.4 They cover a wide field. Diverse 
charges have been made in many of these cases, and any attempt to 
make a systematic classification based upon the grounds of contest would 
result in an overlapping of cases. The grounds of these contests or 
attempted expulsions may be roughly classified as follows: Excessive 
campaign expenditures; fraud; bribery and corruption in the election; 
irregularities in the election; right of governor to fill vacancy by appoint
ment; interpretation of constitutional qualifications; technicalities; dis
orderly behavior; and alleged wrongful conduct not directly connected 
with the election. 

The present discussion will be confined for the most part to those 
controversies arising since the adoption of the Seventeenth Amendment5 

providing for the direct election of senators by the people; and will 
attempt to treat with the origin and procedure of contested elections and 
expulsions, as well as the important cases in which the right to a seat was 
questioned in such a manner as to result in a report of an investigation 
of the matter by the Senate Committee on Privileges and Elections, or 
a special committee appointed for such purposes. 

ORIGIN AND PROCEDURE 

The Senate has never perfected specific rules for challenging the right 
of a claimant to serve, inasmuch as each case presents different facts. 
The practice has been to consider and act upon each case on its own 

1For exhaustive account the reader is referred to this writer's compilation: SENATE ELEC-
TION CASES 1913-1940, SEN. Doc. No.147, 76 Cong., 3d Sess. (1940). 

1aSEN. REP. No. 277, Pt. 1, 67th Cong., 1st Sess. (1921). 
•u. s. CONST., Art. I, § 5, ll 1. 
'TASWELL-LANGMEAD, CONSTITUTIONAL HISTORY OF ENGLAND (1929) 350, 459-461. 
'SEN. Doc. No. 147, 76th Cong., 3d Sess. (1940) vii. 
'May 31, 1913. 
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merits, although some general principles have evolved from the precedents 
established. This practice of viewing each case affecting claims to mem
bership on its individual merits has resulted in a variety of means by 
which cases are originated. The Senator-elect generally appears with 
his credentials.6 On some occasions, when these credentials are presented, 
a seated member might submit a motion that the credentials be ref erred 
to the Committee on Privileges and Elections, and that, pending a Com
mittee report, the Senator-elect be denied the privilege of taking the 
oath of office. Sometimes the resolution is submitted by the accused 
member himself. In an instance where a newspaper charged that a 
Senator had obtained his office by illegal means, the Senator involved 
requested an investigation of the charges against himself .7 Upon adoption 
of a resolution calling for an investigation, the Senator-elect may be 
directed to step aside and his seat is then vacant for the time being. 
Under the Senate rules,8 any question involving the presentation of the 
credentials of a Senator-elect is a matter of high privilege and may be 
proceeded with until disposed of by majority vote. 

On other occasions, the Senator-elect is permitted to take the oath of 
office, and this is now regarded and followed as the proper procedure;9 
thereafter, inquiry as to his election is undertaken by the Senate. Any 
other procedure might result in a third of the members being denied their 
seats for an indefinite time pending an investigation of their credentials. 

The usual origin of a case, however, is by petition. The contestant 
may file a petition, protesting the seating of the contestee, and asserting 
his own right to the seat in question. It is not required to be filed prior 
to the swearing-in of the contestee, and no rights are lost if filed after
wards. In some cases, petitions have been signed and filed by others 
than the contestant, simply protesting against the seating of the contestee, 
without asserting any claim in behalf of the defeated candidate. Such 
petitions of ten make charges of illegal practices in the election, or of the 
improper use of money, or even of the unfitness of the claimant to serve 
in the United States Senate. 

"There is no mention herein of those instances in which the mere form of a credential 
has been criticised with no intention of questioning the validity of the election or appoint
ment. The Senate largely eliminated that source of difficulty in 1914 by providing "sug
gested forms" to be sent to the governor of each state. 

768 CONG. REC. 43 (1926). 
"Rule VI. 
•37 CONG. REC. 1 (1903); 56 CONG. REC. 11574-11577 (1918); 68 CONG. RF.C. 119, 120, 

1338, 5513 (1926-1927). 
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A petition is properly addressed to the United States Senate, and may 
be laid before the Senate by the presiding officer or formally presented 
by some Senator. There is no prescribed form for such a petition. It is 
somewhat analogous to a complaint filed in a lawsuit and sets forth the 
grounds or charges upon which the protest is based, and in support of 
which proof is expected to be adduced. 

A resolution to investigate an election is usually passed upon by the 
Committee to Audit and Control the Contingent Expenses of the Senate 
before being referred to the investigating committee. This is done for 
the purpose of authorizing expenditures incident to the investigation. 

If the grounds of contest appear to be frivolous, or the allegations 
insufficient to show jurisdiction or to warrant action by the Senate, the 
investigating committee may grant leave to amend the petition or may 
recommend to the Senate that the protest be dismissed. The petition is 
usually referred to the Committee on Privileges and Elections, but if it 
involves primarily the question of the excessive use of money in the 
campaign, it may first be ref erred to a Special Committee on Investiga
tion of Senatorial Campaign Expenditures. In at least two cases (Smith 
and Vare, infra) due to press reports charging excessive expenditures in 
the primary campaigns, investigations were started by a special com
mittee prior to the general election and resulted eventually in the Senators
elect involved therein not being seated. 

The investigating committee, or a sub-committee thereof, may go to 
the state in question, or may send the Sergeant-at-Arms or an agent of 
the committee to obtain evidence, take depositions, or secure the ballot 
boxes and election records. Hearings before a sub-committee in Wash
ington may last through several sessions of Congress, with all expenses 
of both parties to the contest,10 including counsel fees on both sides,11 

10It was stated on the floor of the Senate in 1926 that the Senate was spending from 
$200,000 to $300,000 every year in contested election cases, 67 CONG. REC. 4142 (1926). 
Following is a list of the expenses incurred by the Senate in disposing of some, but not 
all, of the more recent contests as shown by the records of the Senate Disbursing Clerk: 
Heflin v. Bankhead (1930-1932) $100,202.48; Wm. S. Vare (1926-1929) $163,848.63; Frank 
L. Smith (1926-1928) $115,439.40 ; Arthur R. Gould (1926-1927) $10,906.04; Steck v. 
Brookhart ( 1925-1926) $53,304.69; Peddy v. Mayfield (1923-1925) $65,984.61 ; Ford v. 
Newberry (1918-1922) $31,323.19. 

u1n important contests it has been customary to allow attorneys' fees to both parties 
in the amount claimed by them. The amount varies from case to case, dependent upon 
the facts of each contest. In a number of cases $5,000 has been allowed to counsel on 
each side. In the case of Hatfield v. Holt where a petition was filed by the contestant 
and another petition was filed by a group of citizens of West Virginia, who also opposed 
seating the Senator-elect, the attorneys for both the contestant and the memorialists pre-
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being borne by the Senate. If the committee which has received the 
petition decides that there is a ground for belief that an election has 
been tainted with fraud or excessive expenditures, or that there may exist 
other reasons why the apparently successful candidate should not be 
seated in the Senate, it submits its recommendations or findings in the 
form of a report to the Senate for action thereon. The Special Committee 
on Investigating Campaign Expenditures has authority, in cases involving 
the excessive use of money, to make investigations on its own initiative, 
or upon petition being filed with it making such charges. The investigat
ing committee has authority to secure the ballots or other papers perti
nent to the case by means of subpoena, and it may summon or compel 
the attendance of witnesses, and punish them for contempt.12 

EXCESSIVE CAMPAIGN EXPENDITURES 

Truman H. Newberry, Republican, was elected to the Senate from 
Michigan in November, 1918, by a majority of 7,567 votes over his 
Democratic rival, Henry Ford.13 Ford filed petitions early in 1919 con
testing the election for alleged unlawful campaign expenditures and 
requested a recount of the ballots.14 Newberry presented his credentials 
and took the oath of office May 19, 1920. It took the Committee on 
Privileges and Elections nearly two years to complete its investigation. 
In the meantime, Newberry and one hundred and thirty-four men who 
had been connected with the primary campaign were indicted by a Fed
eral grand jury in Michigan under the then Federal Corrupt Practices 
Act as amended15 on a charge of conspiring to have Newberry pay and 
expend more than the then statutory limit of $3,750, half of one year's 
salary, to secure the election. Newberry and sixteen others were found 
guilty of conspiracy. Newberry was sentenced to two years' imprisonment 
at Leavenworth and to payment of a fine of $10,000, the maximum 
sentence. On writ of error to the United States Supreme Court (Hon. 
Charles Evans Hughes headed the counsel for the defense), Mr. Justice 

sented claims for $5,000 each, which were allowed in the amount of $600 each. It was 
pointed out that even had the contestee been declared ineligible, the contestant would not 
have been entitled to a seat. 79 CONG. REC. 14449-14450 (1935). 

"'Barry v . Cunningham, 279 U. S. 597 (1929); McGrain v . Daugherty; 273 U. S. 135 
(1927); Marshall v . Gordon, 243 U. S. 521 (1917); Kilbourn v. Thompson, 103 U.S. 168 
(1880); SEN. REP. No. 1197, Pt. 5, 69th Cong., 2d Sess. (1927); SEN. REP. No. 603, Pts. 
1, 2, 70th Cong., 1st Sess . (1928). 

"'Ford was a primary candidate on both the Republican and Democratic tickets. 
"57 CONG. REC. 1061-1067 (1919); 58 CONG. REC. 33-40 (1919). 
1J;36 STAT. 822 (1910), 2 u. s. c. § 241 (1934); 37 STAT. 25 (1911), 2 U . s. C. § 244 (1934) . 
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McReynolds, in speaking for the majority of the Court in a five to four 
decision,16 held that the Federal Corrupt Practices Act limiting the 
amount which a Congressional candidate might expend or cause to be 
expended for his nomination or election was unconstitutional as applied 
to a primary election. The Court drew a distinction between a nomi
nating primary and an election as the latter word is used in Article I, 
Section 4 of the Constitution.17 It was the view of the majority of the 
Court that a primary was not an election within the intent of this article, 
and that the Constitution gave Congress no power to regulate the conduct 
of such primary; that no such power in Congress to regulate could be 
inf erred from any other provision of the Constitution; and that the 
Seventeenth Amendment18 did not affect the power of Congress to regu
late elections. 

In his dissenting opinion, Mr. Chief Justice White pointed out that 
the contention of the majority that "elections" did not include primaries 
was illogical because the same clause19 which delegated to the states 
control over elections, and, inferentially, control over primaries, also 
placed the power of regulations of elections in the Congress; that the 
argument that the powers of election and of nomination were separable 
and without relation was untenable; that the general powers conferred 
upon Congress under the "necessary and proper clause"20 were also left 
out of account in the majority opinion; and that the Seventeenth Amend
ment supported his view because it reserved to Congress its power under 
Article I, Section 4. The nine justices were. unanimous in their decision 
that the conviction of Newberry and his sixteen associates must be set 
aside for error of the trial judge in his instructions to the jury.21 

11'Newberry et al. v. United States, 256 U. S. 232 (1921) . 
r,"The times, places and manner of holding elections for Senators and Representatives, 

shall be prescribed in each State by the Legislature thereof; but the Congress may at any 
time by law make or alter such regulations, except as to the places of choosing Senators." 

""'The Senate of the United States shall be composed of two Senators from each state, 
elected by the people thereof for six years; and each Senator shall have one vote. The 
electors in each state shall have the qualifications requisite for the electors of the most 
numerous branch of the State legislatures. 

"When vacancies happen in the representation of any State in the Senate the executive 
authority of such States shall issue writs of election to fill such vacancies; Provided, That 
the legislature of any state may empower the executive thereof to make temporary appoint
ments until the people fill the vacancy by election as the legislature may direct." 

10 Art. I, § 4, Cl. 1. 
'"U. S. CONST. Art. I, § 8, Cl. 18. 
"'"The error in the instruction plainly resulted from a failure to distinguish between the 

subject with which the statute dealt-contributions and expenditures made or caused to 
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Meanwhile, a subcommittee of the Committee on Privileges and Elec
tions had been holding hearings and conducting a recount of the Michigan 
ballots. Upon the recount, Mr. Newberry's plurality was reduced to 
4,334. On September 26, 1921, the majority and minority reports of 
the full committee were submitted.22 The majority opinion held that 
evidence was present to show that $195,000 had been expended by 
friends of Mr. Newberry in his behalf towards his election but that he 
had no knowledge of this expenditure and had not given his consent to 
it, and was therefore not guilty of violating either the State or Federal 
Acts limiting election expenditures. Mr. Newberry had filed statements 
under the Federal Act showing that no contributions or expenditures were 
made with his knowledge or consent. The minority of the Committee 
held that the Michigan statute23 clearly determined the amount which 
a candidate might himself, or through other channels, spend; that under 
a proper construction of the Michigan law, Mr. Newberry could not have 
lawfully expended more than $3,750; that the weight of evidence before 
the Committee showed that Mr. Newberry had knowledge throughout 
the campaign of the amounts of his own money and of his friends' money 
which were being used for his campaign; that such knowledge and partici
pation brought his case clearly within the meaning of the statutes; and 
that such unlawful and corrupt practices in the primary election were 
employed as to justify the Senate in declaring Mr. N ewberry's seat 
vacant. The minority report further pointed out that much important 
evidence before the Committee was not included in the record before the 
Supreme Court. 

The evidence submitted by the Committee to the "jury" was debated 
at great length on the floor of the Senate.24 On January 19, 1922, by a 
vote of 46 yeas and 41 nays, every yea vote being cast by a member of 
his own party, the Senate declared that Mr. Newberry was a duly elected 
Senator.25 The resolution seating Mr. Newberry established a guide and 
committed the Senate to a precedent in disposing of later cases by con
demning an expenditure of $195,000 to gain election as too much.26 

be made by the candidate-and campaign contributions and expenditures not so made or 
caused to be made, and therefore not within the statute." Newberry et al. v. United 
States, 256 U. S. 232 , 274 (1921). 

22SEN. REP. No. 277, 2 Pts. 67th Cong., 1st Sess. (1921). 
23Act No. 109, §§ 1, 19, Mich. Pub . Acts (1913). 
2462 CONG. REC. , 963-967 (1922) . 
.,.,Id. at 1108-1116. 
26

" ••• whether the amount expended in this primary was $195,000 . . . or whether there 
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The contest attracted wide public attention and was before the Senate 
in some form during eight sessions of Congress. During the closing days 
of the debate, Republican Senators were warned by their colleagues that 
"N ewberryism" would be a vital issue in the November Senatorial cam
paigns. Seven of N ewberry's supporters were defeated for reelection to 
the Senate and in at least three instances were replaced by candidates 
who had pledged themselves to bring the case up for a "new trial."27 

Public opinion and the press clamored for Mr. N ewberry's resignation. 
It became evident that strong attempts would be made to reopen the case 
in the following Congress. Within a few days after the general election 
of November, 19 2 2, Mr. Newberry submitted his resignation28 to the 
Governor of Michigan, stating that his work in the Senate would "con
tinue to be hampered by partisan political persecution."29 

During the 192 6 Senatorial campaign it was alleged by the press that 
corrupt practices and expenditures of huge sums of money were being 
used to influence the nomination and election of candidates to the United 
States Senate from Illinois and Pennsylvania. The charges were in con
stant discussion during the campaign. As a result thereof, a special 
committee of the Senate was authorized to investigate the rumors and 
charges.30 

were some few thousand dollars in excess, the amount expended was in either case too 
large . ... " SEN. RES. No. 172 , 67th Cong., 2d Sess. (1922). 

A few weeks prior to the Michigan primary the Senate had dismissed the case of Chilton 
v. Sutnerland in which a primary campaign expenditure of $51.63 in excess of the sum 
allowed by the West Virginia Corrupt Practices Act had been alleged. In considering the 
effect of this charge it was found that the state corrupt practices act required a conviction 
of the accused before he could be ejected from office. Sutherland was not arrested or con
victed . Therefore the committee held that he was not subject to the penalties of the state 
law. The Senate unanimously agreed to the committee's recommendation that this small 
excess expenditure should not operate to deny Sutherland a seat, with the cautionary state
ment that state laws limiting expenditures should be complied with. SEN. REP. No. 525, 
65th Cong., 2d Sess. (1918) ; 56 CONG. REC. 8499 (1918). 

"'The Lorimer case (1910-1912) is the only instance where, despite the invoking of the 
doctrine of res adjudicata, a case was reconsidered by the Senate of the Congress following 
that in which a member's right to a seat had been adjudicated. SEN. Doc. No. 1036, 62d 
Cong., 3d Sess. (1913) 1002 , 1026. 

""63 CONG. REC. , index 15-16 (1922). 
"'For a statement by Hon. Charles Evans Hughes commenting upon the facts and the 

law in the Newberry case, as well as the basis of his defense as counsel for Mr. Newberry 
before the Supreme Court, see his letter to Rev. Dr. Hugn B . MacCauley, which is folJowed 
with a statement by Mr. Cordell Hull, Chairman of the Democratic National Committee, 
in reply to Mr. Hughes' letter; both reprinted in 62 CONG. REC., 11728-11730. 

00SEN. RES. No. 95 , 69th Cong. (1926). 
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In the Illinois primary of April 13, 1926, Senator McKinley, Repub

lican, was defeated by Frank L. Smith, Chairman of the Illinois Com
merce Commission, by a plurality of over one hundred and nineteen 
thousand votes. At the general election in November, Smith was elected 
over the Democratic nominee, George E. Brennan, by a plurality of over 
sixty-seven thousand votes. 

No contest was filed against Smith on his nomination or election, but 
the reports of the special committee31 disclosed expenditures in behalf of 
the various candidates in Illinois as follows: McKinley, Republican, 
$514,143; Smith, Republican, $458,782; Brennan, Democrat, $20,841. 
Throughout the entire campaign, Smith continued to hold the position 
as Chairman of the Illinois Commerce Commission. The committee in
vestigation disclosed that Samuel Insull, Illinois public utilities magnate 
whose holdings were reputed to exceed the value of $650,000,000, con
tributed $125,000 to the Smith campaign fund. The Insull investments 
were, of course, subject to the regulation of the Commission of which 
Smith was Chairman. Mr. Clement Studebaker, Jr., of Indiana, also an 
officer of several Illinois public utility corporations, was shown to have 
contributed $20,000 to the Smith campaign fund. Without substantial 
dispute, the evidence showed that out of a total expenditure in behalf 
of Mr. Smith's candidacy of $458,782, Illinois public service institutions 
contributed the sum of $203,000. The evidence also disclosed that Insull 
interests contributed $15,000 to promote the candidacy of Brennan, 
Smith's Democratic opponent. 

The Illinois statute did not restrict the amount that a candidate could 
expend, nor did it require a filed statement showing the amount expended. 
The Federal · Corrupt Praftices Act of 1911,32 which attempted to limit 
Senatorial campaign expenditures, had been declared unconstitutional in 
the Newberry case as far as it related to primary elections.83 However, 
the Senate had committed itself to a precedent in the Newberry resolution 
by condemning an expenditure of $195 ,000. 

The incumbent, Senator McKinley, died on December 7, 1926. The 
term for which Smith was elected did not begin until March 4, 1927, 
but the Governor of Illinois appointed Senator-elect Smith to fill the 

"'SEN. REP. No. 1197, 69th Cong., 2d Sess. (1926); SEN. REP. No. 92, 70th Cong., 1st 
Sess. (1928) . These two reports also give a full account of the defiant and contumacious 
conduct of witnesses Samuel Insull, Daniel J. Schuyler, and Thomas W . Cunningham before 
the special committee. 

8237 STAT. 25 (1911), 2 u. s. C. 244 (1934) . 
""Newberry et al. v . United States, 256 U . S. 232 (1921 ). 
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unexpired portion of Senator McKinley's term. When Smith appeared 
with his credentials a resolution was adopted34 directing that the question 
of the prima facie right of Smith to be sworn in, as well as his final right 
to a seat, be referred to the Committee on Privileges and Elections, and 
that Smith stand aside pending the Senate's decision. The debate on this 
resolution resulted in an exhaustive discussion of controversial constitu
tional questions, including: the power of the Senate to pass on the quali
fications of its own members; States' rights with reference to designating 
and electing United States Senators; the power of Congress to stop a 
member-elect at the threshold until an investigation could be made as to 
his right to a seat; and the question of temporarily depriving a State of 
equal representation in Congress.85 On March 4, 1927, the Committee 
reported36 that Smith's credentials were valid upon their face but that 
the Committee was unable to complete its hearings because of the illness 
of Mr. Smith. The Sixty-ninth Congress adjourned sine die on that date 
without permitting Smith to fill the unexpired term of Senator McKinley. 

This case, and the Vare case, were unprecedented in that charges made 
against a Senator-elect had already been officially investigated by a 
committee of the Senate and that an unfavorable report was before the 
Senate. 

Upon the opening of the Seventieth Congress, December 5, 1927, when 
their names were called, Smith and Vare were prevented from advancing 
and taking the oath by Senator Norris, who characterized the Illinois and 
Pennsylvania primaries as a "battle royal of the millionaires"37 and 
offered resolutions declaring them not entitled to membership in the 
Senate.38 The resolutions condemned excessive campaign expenditures 
in similar language as that used by the Senate in criticising N ewberry's 
expenditures.39 After two days of debate, the oath was refused to Smith 
and his case was ref erred to the special committee for further considera
tion,40 but it was agreed that he should be given the "privilege of the 
floor" to be heard on his own behalf after the Committee reported.41 

A few weeks later, January 17, 1928, the committee's final report was 

"SEN. RES. No. 328, 69th Cong., 2d Sess. (1927). 
"'68 CONG. REC., 1911-1936 (1927). 
"'SEN. REP. No. 1717, 69th Cong., 2d Sess. (1927). 
1769 CONG. REC. 119 (1927). 
118SEN. RES. No. 1, 70th Cong., 1st Sess. (1927). 
,.69 CONG. REC. 141 (1927). 

"'Id. at 112-127, 155-163. 
"-Mr. Smith never took advantage of the privilege. 
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submitted42 recommending that Smith's seat be declared vacant and de
nouncing his credentials as tainted with fraud and corruption. A reso
lution43 declaring the seat vacant was adopted after a three-day debate44 

by a vote of 61 to 23. The main issue produced during the debate was 
whether or not the Senate would be nullifying the Constitution by de
claring the seat of a member-elect vacant before first seating him.45 

Mr. Smith submitted his resignation to the Governor of Illinois the 
following month. The Governor immediately appointed him to fill the 
unexpired term46 and pursuant to the state law called a special Senatorial 
primary for April, 1928, where Smith was defeated by more than 125,000 
votes. 47 

The nomination and election of William S. Vare of Pennsylvania in 
1926 was investigated by the same special committee that made the Smith 
inquiry. The nation's press had alleged that the Pennsylvania primary 
was the most costly one in the history of politics.48 The committee con
ducted hearings at various times and places, beginning June 9 and ex
tending to August S, 1926. All of the Senatorial candidates in Pennsyl
vania were notified of the committee proceedings, and appeared and 
testified, with the privilege of representation by counsel. The authority 
of the committee to compel testimony with reference to a primary wa~ 
challenged as a result of the Supreme Court decision in the Newberry 
case49 but for all practical purposes, the Committee was able to elicit the 
desired information. 

At the primary of May 18, 1926, Vare received 596,928 votes; as 
compared to S 15 ,502 for Pepper and 339,127 for Pinchot, the other two 
Republican primary candidates. William B. Wilson, ex-Secretary of 
Labor, the unopposed Democratic candidate, received 153 ,750. The 
contest between Vare and Pepper was a factional contest between coalition 

"'SEN. REP. No. 92, 70th Cong., 1st Sess. (1928) . 
.. SEN. RES. No. 112, 70th Cong., 1st Sess. (1928) . 
.. 69 CONG. REC., 1582-1597, 1665-1672 , 1703-1718 (1928). 
'6'fhe same procedure was followed in the Vare case, post, i .e ., the Senate refused to 

recognize that the member-elect had been elected, achieving this result by the simple process 
of merely declaring the seat vacant, which requires only a majority vote, whereas the 
Constitution requires a two-thirds vote to expel a member. 

'
6 70 CONG. REC., 4 (1928). 

"Illinois Blue Book (1929-1930) 929. 
<SJ'he Literary Digest of June 26, 1926 characterized the Pennsylvania primary as a 

"$en$ational $ucce$$," and that corruption "was disguised by that detail of the Pennsylvania 
election laws permitting each candidate to employ 'watchers' at the polls." 

'"Newberry et al. v. United States, 256 U.S. 232 (1921). 
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tickets for political control of the State. The two tickets were labeled as 
the Vare-Beidleman and Pepper-Fisher tickets. Beidleman and Fisher 
were candidates for the Republican nomination for Governor. Vare and 
Fisher were the successful candidates in the general election for Senator 
and Governor respectively.50 

The special committee submitted a report51 in December, 1926, dis
closing primary expenditures of the various tickets as follows: Pepper
Fisher, $1,804,979; Vare-Beidleman, $785,934; Pinchot, $187,029 ; 
Wilson, $10,028; a total expenditure of well over two and one-half million 
dollars, primarily for the purpose of securing the Republican nomination 
to the Senate. 

It was alleged in the report that Albert M . Greenfield, representing 
public utilities in Pennsylvania, contributed $125 ,000 to the Vare-Beidle
man campaign fund and that Joseph R. Grundy,52 wealthy manufacturer, 
raised and contributed approximately $400,000 to the Pepper-Fisher fund. 

As heretofore stated, there was no law in Pennsylvania limiting primary 
expenditures; but the Senate was guiding itself by the precedent it had 
established in the Newberry case by condemning an expenditure of 
$195,000. 

After the general election, Governor Pinchot of Pennsylvania, Vare's 
erstwhile opponent, filed a certificate of election of Vare as Senator53 but 
refused to certify that Vare was chosen by the qualified electors of that 
State.54 On the same day, the Senate adopted a resolution directing the 
special committee to take possession of the records of the general election 
held on November 2, 1926. 

Election records were promptly secured from Allegheny County and 
Philadelphia. There was, however, resistance made in other counties, 
which resulted in certain court proceedings being held in order to secure 
or attempt to secure the election records. The proceedings carried the 
committee along until late in the session of 19 2 7. The Smith case in 
Illinois was occupying it at the same time. An attempt was made by 

"'The Mellon forces in Pennsylvania backed Pepper until after the primary when they 
turned their support to Vare. Governor Pinchot, however, refused to support Vare after 
losing the Senatorial nomination to him. 

61SEN. REP. No. 1197, Pt. 2, 69th Cong., 2d Sess. (1926). 
""Governor Fisher's subsequent appointee to the United States Senate to succeed Vare. 
6368 CONG. R EC. 1338 (1927). 
wrhe credentials stated, inter alia: "I cannot so certify because I do not believe that 

Mr. Vare has been duly chosen. On the contrary , I am convinced and have repeatedly 
declared that his nomination was partly bought and partly stolen , and that frauds com
mitted in his interest have tainted both the primary and the general election." 
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the committee to have the Senate adopt a resolution55 extending the 
powers of the committee so that during the recess no challenge would be 
made of its authority, but resistance was offered and the resolution was 
filibustered by Senator Reed of Pennsylvania, who was championing 
Vare's cause, until the Senate was forced to adjourn under the law.56 

During the recess of 192 7, practically nothing was done on the case. 
In the meantime, the Democratic candidate, William B. Wilson, had 

filed a formal contest which had been referred to the Committee on 
Privileges and Elections. Mr. Wilson alleged corrupt practices and 
illegal registration and voting, as well as other forms of irregularities in 
the general election.57 

When Congress reassembled in December, 19 2 7, and the new Senators 
were being sworn in, Vare and Smith were asked to stand aside pursuant 
to Norris' resolutions reviewing the charges against them and resolving 
that neither of them was entitled to a seat.58 The case was referred to 
the special committee for further consideration and until it could make 
a final report.59 The election records were finally delivered to the com-

06SEN. RES. No. 364, 69th Cong., 2d Sess. (1927). 
'"'The Committee to Audit and Control the Contingent Expenses of the Senate refused 

to approve expenses for the functioning of the special committee during the interim be
tween the Sixty-ninth and Seventieth Congresses. The special committee's continuous 
existence was questioned and the Sergeant-at-Arms refused to execute its orders. Thereupon 
the committee's representative demanded the election records of officials in Delaware County, 
Pennsylvania on behalf of the committee but was refused. The committee sought a 
mandatory injunction in a Federal district court to secure the records. On writ of certiorari, 
the Supreme Court of the United States held that the Senate was vested with constitutional 
authority to enforce its own compulsory process and that it was unnecessary to invoke 
the judicial power of the courts for that purpose. Reed v. County Commissioners, 277 
U. S. 376, and SEN. REP. No. 1858, 70th Cong. , 2d Sess. (1929). This appears to be_ the 
only instance in which a Congressional committee has sought the aid of the judiciary to 
enforce compulsory process or secure judicial determination of the question of a committee's 
own powers and continued existence. 

"'68 CONG. REC. 1260, 5895 (19~7). 
""Norris had "stumped" the State of Pennsylvania on behalf of Wilson and had conducted 

an independent investigation on his own account of the Pennsylvania elections. He speci
fically alleged many instances of irregularities at the polls, and an $800,000 expenditure in 
behalf of Vare's nomination. Norris alleged that Vare, in an irregular manner, secured 
the nomination and election of James M. Beck, one of Vare's attorneys and a well-known 
authority on Constitutional law, to succeed Vare in the House of Representatives so that 
Beck would have the privilege of the Senate Chamber while Vare's case was pending there. 
69 CONG. REC. 119-123 (1927) . 

""Reed of Pennsylvania unsuccessfully offered a substitute resolution to seat Vare and 
then send the case to the Committee on Privileges and Elections. He pointed out that a 
majority vote can deny a seat in the Senate but that the Constitution, Art. I, § S, Cl. 2, 
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mittee in February, 1928. At the same time, the Committee on Privileges 
and Elections was hearing the contest between Wilson and Vare and 
carrying on a recount of the ballots seized in Allegheny County. The 
recount disclosed many irregularities. In twenty-eight election districts , 
not a vote was recorded for Wilson, and in many others , only one vote 
had been counted for him.60 The special committee continued with its 
investigation in the spring of 1928 and intended to make a final report 
in May of that year, but due to the serious illness of Vare, the committee 
was asked to continue the case and did not make its report until Feb
ruary 22, 1929. It found that more than $785 ,000 had been expended 
to secure Vare's nomination and that numerous instances of fraud and 
corruption existed both in the primary and in the general election. It 
recommended that Vare be denied a seat in the Senate.61 No action was 
taken on the report during that session of Congress , but the Senate re
solved to continue the special committee in office during the interim 
between the Seventieth and Seventy-first Congresses.62 On December 4, 
1929, shortly after the next regular session convened, Vare was permitted 
to take the floor on his own behalf. The following day the Committee 
on Privileges and Elections submitted its report declaring that Wilson 
was not elected and that Vare had received a plurality of the legal votes 
cast.63 The next day, the Senate by a vote of 58 to 22 declared that Vare 
was not entitled to a seat and by a vote of 66 to 1 S declared that Wilson 
was not elected.64 

The constitutional questions involved in the case included: 
1. The extent to which the Senate may exercise its judicial power 

to judge of the election, returns, and qualifications of its "Members," 
and whether such jurisdiction could be extended to include a "Member" 
elect who was not yet seated.65 

2. Whether, pending adjudication by the Senate to the right of a 

requires a two-thirds vote for expulsion after the member is once seated, but that the 
Lorimer case established a precedent by expelling with a majority vote, the resolution being 
so worded as to declare the election invalid and thus the seat vacant. 69 CONG. R EC. 298-
301 (1927). Notwithstanding this Constitutional inhibition, there appear to be six instances 
in which members of the Senate, who have been seated, were removed by less than a 
two-thirds vote: Albert Gallatin , James Shield , James Harlan, John P. Stockton, William 
Lorimer, and Smith W. Brookhart. 

00SEN. REP. No. 47 , 71st Cong., 2d Sess. (1929) . 
"'SEN. REP. No. 1858, 70th Cong., 2d Sess. (1929). 
02SEN. RES . No. 341, 70th Cong., 2d Sess. (1929). 
6']72 CONG. RF.C. 128-158 (1929) . 
.. Id. at 188-198. 
""U. S. CONST. Art. I, § 5. 
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Member-elect to a seat, the credentials should be accepted, the oath 
administered, and the full right accorded the Member-elect to participate 
in the business of the Senate. 

3. Whether the refusal of the Senate to seat a claimant pending 
investigation deprives the State of its "equal suffrage in the Senate" 
within the meaning of Article V of the Constitution. 

Wliile the Vare case Wq,S under discussion in the Senate the afore
mentioned questions, as well as others, were answered by the Supreme 
Court in its decision in the Cunningham case.66 Cunningham refused to 
answer certain questions asked by the special committee investigating 
the 192 6 Pennsylvania primary. He was arrested and remanded to the 
custody of the Sergeant-at-Arms of the Senate, under a warrant issued 
pursuant to a resolution of the Senate. The United States Supreme Court 
took jurisdiction on writ of certiorari to review a judgment of the circuit 
court of appeals reversing a decision of the district court which discharged 
a writ of habeas corpus sued out by Cunningham. 

The Supreme Court, in its decision , said that when a Senator-elect 
presents himself to the Senate with a certificate of election claiming the 
right of membership, the jurisdiction of the Senate to determine the 
claimant's right is invoked and the Senate's power to adjudicate such 
right immediately attaches by virtue of Section 5 of Article I of the 
Constitution, and whether the credentials should be accepted and the 
oath administered, pending this adjudication, is a matter within the dis
cretion of the Senate. It was further held that the refusal of the Senate 
to seat a claimant pending investigation does not deprive the State of 
its "equal suffrage in the Senate," within the meaning of Article V of 
the Constitution. 

When the Senate refused to seat Vare, Governor Fisher of Pennsylvania 
immediately appointed Joseph R . Grundy, wealthy Pennsylvania manu
facturer and well known tariff lobbyist to the vacancy. Grundy's right 
to a seat was questioned on the grounds that he had made excessive 
contributions to the Pepper-Fisher ticket which had spent nearly three 
times as much as the Vare-Beidleman coalition.67 After lengthy debate 
as to the Senate's authority to examine into the character of the election 
or of the votes affecting the election of the Governor of a state, the major-

""Barry v. United States ex rel. Cunningham, 279 U. S. 597 (1929). 
"'Senator Nye, who introduced the resolution to deny Grundy a seat said: "Now we 

have the very interesting prospect of Two-million-dollar Fisher being successful in naming 
Grundy, who raised and contributed about half a million of that sum, to a vacancy we 
created when we denied a place to Half-million-dollar Vare." 72 CONG. REC. 526 (1929). 
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ity of the Senate were convinced that they had no constitutional right 
to question the selection made by a governor. Mr. Grundy was seated 
and his credentials were ref erred to the Committee on Privileges and 
Elections.68 By unanimous report the Committee recommended to the 
Senate that Grundy be considered as having a legal right to a seat.69 

No action was taken on the report by the Senate and the case was 
dropped.70 

BRIBERY, FRAUD, CORRUPTION, AND OTHER IRREGULARITIES 

One of the most expensive and least important cases heard by the 
Senate occurred when J. Thomas Heflin contested the election of John 
H. Bankhead 2d from Alabama. Heflin, the incumbent, was defeated by 
Bankhead in the 1930 election by a plurality of 50,016 votes. Heflin 
contested on the grounds that he had been defrauded of the right to run 
in the regular Democratic primary, was forced to run on an independent 
ticket, and that there were errors, fraud, intimidation of voters, and other 
irregularities at the general election, which, if corrected, he claimed, 
would show him to have been the duly elected Senator.71 

The Alabama primary election law permitted a political party to 
prescribe the qualifications of a candidate in the primary election.·r2 

Heflin alleged that the action taken by the Democratic State Executive 
Committee was illegal in fixing as a qualification for a Democratic candi
date, a test of party loyalty in the preceding presidential election and 
not requiring the same qualification for electors in that primary. This 
requirement disqualified Heflin from entering the Democratic primary 
as he had bolted his party in 1928, and openly supported Herbert Hoover 
for President. 

68/d. at 525-539. 
89SEN. REP. No. 147 , 71st Cong., 2d Sess. (1930) . 
'
0Illustrative of the frivolous nature of some contests that are filed with the Senate is 

that of Neal v. Stewart in 1938, in which John R. Neal, a candidate for the Democratic 
Senatorial nomination in Tennessee alleged that all the State primary election officials in 
Tennessee bad been illegally appointed, and that Tom Stewart, the successful Democratic 
candidate had spent more than $250,000 to secure bis nomination and election, said funds 
having been supplied by assessments against W.P.A. employees and other Federal office 
holders. Neal as an independent candidate in the general election received 9,106 votes as 
compared to 194,028 received by Stewart. Neal's petition was referred to a special com
mittee and to the Committee on Privileges and Elections. Neither committee found any 
evidence justifying jurisdiction in the case. SEN. Doc. No. 147 , 76th Cong., 3d Sess. (1940) 
729; SEN. REP. No. 1, 76th Cong., 1st Sess . (1939) Pt. 1, 18-23, Pt. 2, 297-352; SEN. REP. 
No. 242, 76th Cong., 1st Sess. ( 1939). 

11Sw. Doc. No. 299, 71st Cong., 3d Sess. (1931). 
"'ALA. CooE ANN. (Michie, 1923) §§ 612, 672. 
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As to the general election, the main questions involved were whether 
there had been excessive or corrupt campaign expenditures; whether the 
election was invalid for disregard of State election laws caused by 
numerous alleged irregularities at the polls; and whether the recount by 
the Committee on Privileges and Elections disclosed such a disregard of 
State election laws by election officials as to make it impossible to ascer
tain a definite result. 

The majority of the committee adopted the findings of the minority 
of the subcommittee, Democrats George and Bratton,73 that the nomina
tion was valid; that the numerous alleged irregularities in the conduct of 
the general election and of the election officials were merely infractions 
of directory provisions of the State law as distinguished from mandatory 
provisions and did not vitiate the election; 74 that there was no evidence 
of excessive or corrupt campaign expenditures; and that there was no 
evidence of such a disregard of law as to affect the election. The com
mittee found that none of the alleged irregularities, discrepancies, and 
violations of law, nor all of them together, either did or ought to change 
the result.75 

It was pointed out in the debate following the committee's report that 
the Alabama Supreme Court had upheld the statute authorizing a party 
to prescribe any qualifications for a candidate in a primary that it deemed 

73SEN. REP. No. 568, 72 Cong., 1st Sess. (1932) . 
"75 CONG. REC. 8587-8590 (1932) . 
7"The correct view of the matter, the committee said, was taken by the Senate in the 

Mayfield case, George E. B. Peddy v. Earle D. Mayfield, Texas, (1923-1925), in which 
there were charges of illegal voting, excessive expenditures, fraud, bribery, corruption, 
illegal conspiracy between the Ku Klux Klan and the contestee of such a character as to 
invalidate the election, and irregularities in counting the ballots. The report in that case, 
SEN. REP. No. 973, 68th Cong., 2d Sess. (1925) 2 states as follows : 

"The ballots were gathered in the State of Texas through the office of the Sergeant at 
Arms .... The recount conducted in the Senate Office Building ... showed that Mayfield 
received 22 1,596, Peddy received 117 ,599 ... . 

"There were many irregularities and discrepancies and clear violations of law in connec
tion with the casting of the ballots, as, for example, the laws of Texas provide that the 
ballots shall be signed by the judge of the election. 30,209 Mayfield ballots were not thus 
signed; 14,609 Peddy ballots were not thus signed. 

"The law provides that the ballots shall be numbered. 1,723 Mayfield ballots were not 
numbered; 1,021 Peddy ballots were not numbered. 

"The law provides that the ballots that are cast shall be stamped 'voted,' 187,387 May
field ballots were not thus marked; 92,192 Peddy ballots were not thus marked. 

"These are illustrations of the irregularities, discrepancies, and violations of law, hut 
no one of them, nor all of them together, in the judgment of your committee, either did 
or ought to change the result ." 



,t 

1940] NOTES 231 

advisable, and that this power was without restriction , limitation, or 
proscription.76 The proposition was also submitted that a candidate or 
elector who was dissatisfied with a nomination or primary, or who had 
charged irregularity or illegality, must take advantage of it before the 
general election, otherwise he is estopped in the interest of public policy 
from challenging the same. This is the general rule adopted by the major
ity of American courts.77 

Senator Borah presented the proposition that, where there have been 
irregularities in an election applying to a group of candidates , one candi
date should not be singled out and made responsible unless he has been 
personally associated with those irregularities. He distinguished this case 
from the Smith and Vare cases where the corrupt use of money had been 
alleged.78 

It was the sense of the Senate that Mr. Bankhead was in no way 
personally associated with any of the alleged irregularities or wrongful 
acts. He was declared a duly elected Senator by a vote of 64 to 18.79 

76Lett v. Dennis, 221 Ala. 432, 129 So. 33 (1930) ; Wilkinson v. Henry, 221 Ala. 254, 
128 So. 362 (1930). 

77 75 CONG. REC. 8586-8587 (1932). 
78/d. at 8680-8681. 
78/d. at 9123. Another notable instance of the weak type of contests brought before the 

Senate occurred in the case of Senator Thomas D. Schall of Minnesota, who was elected 
to the Senate twice, both elections being unsuccessfully contested. In 1925 the incumbent 
Senator Magnus Johnson challenged Schall's election of the previous November on grounds 
that Schall had accepted contributions from liquor law violators; was guilty of excessive 
campaign expenditures; had made false statements concerning the contestant; had violated 
the franking privilege; had promised offices and positions for influence and support; and 
had unlawfully conspired with others to expend money in excess of $50,000 to secure his 
election. The committee found no evidence to sustain the charges and unanimously recom
mended dismissing the contest. SEN. REP. No. 1021, 69th Cong., 1st Sess. (1926). The 
Senate was of the opinion that Schall had been falsely attacked. This was well corrobor
ated by the weak type of evidence and testimony elicited at the hearings. SEN. Doc. No. 
158, 69th Cong., 1st Sess. (1926) . It was felt that the contestant had been induced by 
others to file the contest without any bad ·motive on his own part; and, as stated by Schail 
to the Senate: "So far as Magnus is concerned, he never knew what it was all about. He 
was only the marionnette who kicked and waved his hands and opened his mouth according 
to the tension of the string." 67 CONG. REC., 11353 ( 1926) . 

Schall was reelected in 1930 over his Democratic opponent, Einar Hoidale . Eighteen 
months after the election Hoidale contested on the grounds of illegal methods and fraud; 
violation of the Minnesota Corrupt Practice Act; failure to report truthfully contribu
tions and expenditures; filing untrue expense statements; violation of the Federal Cor
rupt Practice Act; and violation of the franking privilege. SEN. REP. No. 1066, 72d Cong., 
2d Sess. ( 1933) . Schall characterized the charges as a "mass of generalities, insinuations, 
and falsehoods ... are groundless and they will fall of their own weight." 75 CONG. REC. 
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In the exercise of its exclusive judicial power conferred by the Con
stitution to be the sole "judge of the elections, returns, and qualifications 
of its own members," the Senate is not bound by court decisions in deter
mining whether a member has been duly elected, though it will give 
great weight to such decisions. Nor is it bound to follow the letter of 
a State's election laws. This latter principle was aptly illustrated when 
Daniel F. Steck successfully contested the election of Smith W. Brook
hart from Iowa. Mr. Brookhart was seated in 1925 after he presented 
credentials certifying that he had been duly elected by the voters of Iowa. 
Steck filed a contest alleging in substance that many ballots cast for 
Steck had either been rejected or counted for Brookhart, and that many 
illegal votes had been counted for the contestee.80 Brookhart denied the 
allegations in the petition and on his own part alleged irregularities in 
the counting of incompetent votes in favor of Steck, alleging that he, 
Brookhart, was entitled to a much larger vote than that shown by the 
official returns.81 The Republican State Central Committee of Iowa also 
contested the election charging in substance that Senator Brookhart was 
not a member of the Republican party ; and that he obtained the Repub
lican primary nomination under false pretenses. As a result of Mr. 
Brookhart's "independence of action," the Republican State Central 
Committee of Iowa had announced publicly that it had no candidate for 
the office and urged Iowa Republicans to vote for Steck.82 The contest 
was referred to the Committee on Privileges and Elections and a recount 
was conducted in Washington under stipulations agreed upon by counsel 
for the two candidates. The full committee adopted the finding of the 
subcommittee that Steck had a plurality of 1,420 votes on the recount, 
and recommended that Steck be seated.83 

During the campaign, newspapers supporting Steck had printed sample 
ballots with an arrow pointing to the square opposite his name. Over a 

8745 ( 1932). He had been read out of the Republican Party in Minnesota in 1914 for 
running for Congress on an independent ticket and alleged: "The same predatory interests 
are back of this contest as were back of the 1924 contest, though this time their solicita
tions are couched in the name of a so-called Democrat, Einar Hoidale, but the actual force 
is reactionary predatory interested pseudo-Republicanism." 75 CONG. REC., 15667 (1932). 
The committee found that the charges were of a general character and too indefinite to 
justify an investigation. The more specific allegations were answered satisfactorily and 
the contest was dismissed. 76 CONG. REC. 1932 (1933). 

8066 CONG. REC. 1430 (1925). 
81SEN. REP. No. 498, 69th Cong., 1st Sess. (1926). 
g;,,67 CONG. REC. 12900 (1926). 
83SEN. REP. No. 498, 69th Cong., 1st Sess. (1926). 
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thousand ballots appeared in the recount with the cross made in the 
proper place and also with an arrow pointing to the cross. The election 
judges in Iowa had ruled that under the state law, these arrows or dis
tinguishing marks invalidated the ballot, in spite of the voter's intention, 
and accordingly threw them out in the official count.84 It was the con
sensus of the Senate that the Iowa law did not control the action of the 
Senate,85 but that great importance should be placed upon the apparent 
intention of the voter as shown by his ballot. Accordingly the recom
mendation of the committee was adopted by a vote of 45 to 41 after a 
debate lasting for seven days.86 

The State of New Mexico has produced two contests in the Senate 
in recent years. In 1925 , the election of Sam G. Bratton87 was challenged 
by the defeated incumbent, Holm 0. Bursum. Diverse irregularities in 
the conduct of the election were alleged but at the committee hearings 
the contestant waived and abandoned most of the issues and stated that 
he relied entirely upon a recount of the ballots, and that if a recount 
failed to overcome the contestee's plurality the contest might be dismissed. 

The committee was of the opinion that the pleadings filed by the 
contestant failed to show sufficient cause to justify the committee in 
taking steps to recount the ballots. After hearing both sides, the com
mittee arrived at the conclusion that by giving the contestant credit for 
everything claimed, the contestee still had a substantial majority, that 
all other matters set forth in the contest were of such character that a 
recount of the ballots could not possibly offset the outcome, and that 
there remained no other question to determine.88 

In 1935, Dennis Chavez contested the election of Bronson M. Cutting 
of New Mexico and requested a recount. The petition alleged "undue 
influence, deception , intimidation of voters, unlawful use of money in 
and about said campaign and election, and of fraudulent, wrongful , and 
unlawful conduct of various and sundry persons who were election judges, 
clerks, ... and party workers in and about said general elections."89 

B<Jbid. 
"""Nothing is clearer than that the Committee on Privileges and Elections is its own judge, 

and it does not have to folJow the law of Iowa and has not done so and has not attempted 
to do so." 67 CONG. REC. 6950 (1926) . 

""Id. at 7281-7302. 
87Now Judge, C. C. A. 10th Circuit. 
""SEN. REP. No. 724 , 69th Cong., 1st Sess. (1926). 
89SEN. Doc. No. 147, 7·6tb Cong., 3rd Sess. (1940) 681. A similar petition was filed in 

1931 by G. M. Pritchard against Senator Josiah W. Ba iley of North Carolina. It was found 
by the committee to be of too general a nature to warrant taking jurisdiction of the case. 
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Cutting answered that the contest was a "fishing expedition" and that 
the contestant had failed to exhaust his remedy in the State courts.90 

The contestee went in person to New Mexico to direct an investigation 
to determine the accuracy of a bill of particulars filed by Chavez. On 
the return trip to Washington, May 6, 1935, Cutting met his death in 
an airplane accident. Chavez notified the committee of his desire to dis
miss the contest. In so doing, the committee reported that no evidence 
had been adduced, and that there was nothing in the record reflecting 
upon the honor or integrity of the late Senator.91 

In 1932 the Special Committee on Investigation of Campaign Ex
penditures received a petition from the then Senator Edwin S. Broussard, 
defeated by John H. Overton in the Louisiana primary, alleging fraud 
in the primary. Hearings were conducted in Louisiana by the special 
committee.92 No official election contest was involved as yet because 
Senator Broussard never claimed that he was entitled to the office or 
that he had been nominated. In its report93 the special committee was 
unable to make recommendations as it was not authorized or called upon 
by the resolution creating it, to render a decision upon any of the issues 
raised.94 The committee did, however, report the finding of numerous 
irregularities in the conduct of the campaign and took occasion to con
demn the use of the "dummy-candidate device."95 

During the recess between the first and second sessions of the Seventy
third Congress, numerous petitions had been filed with the Senate attack
ing Huey P. Long, who had been elected in 1930. The petitions were 
referred to the Committee on the Judiciary which reported96 that the 
petitions were insufficient and, being of a defamatory nature but lacking 
in privilege, should never have been received. Pending the report from 
the Judiciary Committee, the papers had been referred to the Committee 

SEN. REP. No. 1151, 72nd Cong., 2nd Sess. (1933). The same was held to be true of the 
petition filed by Raymond E . Willis challenging the election of Frederick Van Nuys of 
Indiana in 1938. SEN. REP. No. 281, 76th Cong., 1st Sess. (1939). 

"°SEN. Doc. No. 147, 76th Cong. , 3rd Sess. (1940) 681. 
91SEN. REP. No. 793, 74th Cong., 1st Sess. (1935) . 
•

2Sen. Hearings, Vol. 442, No. 1, Sen. Library. 
93SEN. REP. No. 191, 73rd Cong., 2nd Sess. (1934) . 
°'SEN. RES. 174, 72nd Cong., 1st Sess. (1932). 
06A dummy candidate in Louisiana is one who files as a candidate for public office without 

any intention of making the race but for the sole purpose of submitting a name for an 

election commissioner favorable to some one or more candidates on the ticket. SEN. REP. 
No. 191, 73rd Cong., 2nd Sess. (1934) 16. 

06SEN. REP. No. 499, 73rd Cong., 2nd Sess. (1934). 
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on Privileges and Elections. Shortly thereafter a formal notice of contest 
seeking Mr. Overton's expulsion because of alleged irregularities in the 
primary was filed by the Women's Committee of Louisiana and referred 
to the Committee on Privileges and Elections. The chairman of that 
committee announced that in executive session the committee had resolved 
that the charges against Long and Overton, as they then stood, were 
insufficient to provide an issue for the consideration of the committee. 
The petitioners were so advised. Amendments were filed to the com
plaints against both Long and Overton, and witnesses were heard by the 
committee. The committee determined that no evidence except that of 
a cumulative nature had been submitted, and that upon a consideration 
of the charges and evidence submitted, no further action in the matter 
of expenses in regard to it was warranted.97 

RIGHT OF GOVERNOR TO FILL VACANCIES BY APPOINTMENT 

The Seventeenth Amendment to the Constitution became effective May 
31, 1913. It provided for the direct election of Senators by the people 
and further that "When vacancies happen in the representation of any 
State in the Senate, the executive authority of such State shall issue 
writs of election to fill such vacancies; Provided, That the legislature of 
any State may empower the executive thereof to make temporary ap
pointment until the people fill the vacancies by election as the legislature 
may direct. This amendment shall not be so construed as to affect the 
election or term of any Senator chosen before it becomes valid as part 
of the Constitution." 

Joseph F. Johnson of Alabama, who had been elected for the six year 
term beginning March 4, 1909, died in office August 8, 1913 . The Legis
lature of Alabama had not been in session since the proposal and rati
fication of the Seventeenth Amendment. In August, 1913 , the Governor 
appointed Henry D. Clayton to serve until the next regular session of 
the Alabama Legislature in 1915. The Governor's authority to make the 
appointment was questioned, but before any report was made by the 
committee the appointee withdrew his credentials. The Governor then 
appointed Mr. Frank P . Glass to the vacancy. In denying a seat to Mr. 
Glass, the Senate based its decision on two affirmative propositions :98 

1. That a vacancy in the Senate arising after the adoption of the 
Seventeenth Amendment could not be filled otherwise than by election 
or by temporary executive appointment on the expressed authority of 
the State Legislature. 

9778 CONG. REC. 12015 (1934). 
98SF.N. REP. No. 164, 63rd Cong. , 2nd Sess. (1914) . 

-
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2. That the provision of the Seventeenth Amendment requiring the 
executive authority of a State to issue writs of election to fill vacancies 
in the Senate was self-executing; and that if it were not, any State could 
defeat the purpose of the amendment and continue to elect Senators 
under the old system for all time to come.99 

Senator Edwin F. Ladd of North Dakota died in June 19 2 5. A few 
months later the Governor appointed Gerald P. Nye to the vacancy until 
it could be filled by special election called for June 30, 1926. Prior to 
the adoption of the Seventeenth Amendment, Article I, Section 3, Clause 
2 of the Constitution gave the executive of a state authority to fill a 
vacancy in the following language: "and if vacancies happen ... during 
the recess of the legislature of any State, the executive thereof may 
make temporary appointment until the next meeting of the legislature, 
which shall then fill such vacancies." This case presented the single legal 
question of whether the Governor of North Dakota was clothed with 
authority from the State Legislature to make a temporary appointment 
until the people filled the vacancy by special election. 

The Constitution of North Dakota, adopted in 1889, empowered the 
Governor to fill vacancies in office when no other mode was provided by 
the constitution or law. The State Legislature adopted a statute in 1917 
authorizing the Governor to fill all vacancies in "state or district offices," 
with certain exceptions, by appointment. No reference was made to the 
office of United States Senator or to the Seventeenth Amendment. This 
statute was an amendment and reenactment of an early territorial law. 
The Committee on Privileges and Elections reported adversely100 and 

.. The issue in the case of Blair Lee of Maryland was nearly identical. The Governor of 
Maryland, acting under the old provision of the Constitution, appointed William Purnell 
Jackson to fill the vacancy caused by the death of Senator Isidor Rayner, who died in 
November 1912. At a special election in November 1913, Lee was elected to finish the re
mainder of the unexpired term. The neirt meeting of the Maryland Legislature was not to 
be held until January 1914. Upon Lee';. ~lection , two questions immediately arose in the 
Senate : First, whether under the terms of the Seventeenth Amendment, a special election 
by the people could be held in Maryland for this purpose, and second, if so, when would 
the person so elected take bis seat in the Senate. Against Lee's claim to a seat it was con
tended that under Section 3 of the Amendment the "term" of Jackson could not be "af
fected". In behalf of Jackson it was argued that the Governor's authority was limited to 
issuing a writ of election and that he could not fix the condition upon which a special 
election would be held without legislative authority, and that the legislature had not 
prescribed the time, place, and manner of holding such an election. The committee held 
that this contention was untenable and that an appointed Senator's service was not for a 
definite "term". The Senate adopted the committee's recommendation . SEN. REP. No. 160, 
2 Pts. 63d Cong., 2d Sess. (1913-1914); 51 CoNG. REC., 2319-2329, 2414-2426 (1914). 

1<>
0SEN. REP. No. 3, 69th Cong., 1st Sess. (1925). 
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adopted the view that a Senator is not a "state officer" and that the 
Seventeenth Amendment contemplated the necessity of affirmative legis
lation on the part of State legislatures before the State executive could 
make a valid temporary appointment to the Senate and that in enacting 
the statute of 1917 it was not the intention of the legislature to confer 
upon the governor the necessary appointive power. But the Senate 
adopted the view of the minority of the committee that it was unnecessary 
for the legislature in granting authority to the governor to make tempo
rary appointments, to ref er in any way to the Seventeenth Amendment. 
Nye's supporters laid great stress upon the right of each state to "equal 
representation in the Senate.101 

INTERPRETATION OF CONSTITUTIONAL QUALIFICATIONS 

Article I, Section 3, of the Constitution provides: "No person shall 
be a Senator who shall not have attained the age of 30 years .... " Does 
this mean that he shall have reached thirty at the date of his election, 
at the beginning of his term, or at the date when he presents himself 
to take the oath?102 Rush D. Holt was elected to the Senate from West 
Virginia in 1934. In the campaign he frankly admitted that he would 
not become 30 years of age until June 19, 1935, over five months after 
the beginning of the term for which he was seeking election. Holt did 
not present his credentials until he had actually reached the age of thirty. 
His election was contested by Henry D. Hatfield who contended that he, 
Hatfield, was entitled to the seat on the grounds that he received the 
next highest number of legal votes cast. The Senate adopted the report 
of the majority of the committee103 that Holt's election was with the full 
knowledge of the voters that he was not 30 years of age; that even if 
the election was void, Hatfield was not entitled to the seat, upon the 

101The question often arises informally as to whether the Senate should challenge the 
proprietary of a governor's resigning in order to afford his successor the opportunity of 
appointing him, the former governor, to a vacancy in the Senate. There bas only been 
one occasion when such an appointment was officially challenged. In 1933 George M . 
Bourquin, a Montana Federal Judge, protested the appointment of John E. Erickson to 
fill the unexpired term of the late Senator Thomas J . Walsh, as contrary to public policy. 
Erickson was seated and a resolution from the Committee on Privileges and Elections to 
examine into the circumstances surrounding the appointment was referred to the Committee 
to Audit and Control the Contingent Expenses of the Senate where it died. 77 CONG. Rw . 
609-11 (1933); 78 CONG. REC. 2153 (1934) . 

102Jlenry Clay was seated in the Senate at the age of twenty-nine. Armstead Mason was 
seated at the age of twenty-eight. SEN. REP. No. 904, 74th Cong., 1st Sess. (1935) 6. 

""Id. at 1-8. 
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generally recognized principle that the ineligibility of a majority candi
date does not entitle the candidate receiving the next highest number 
of votes to the office; and that the date on which a Senator-elect presents 
himself to the Senate, is sworn and takes his seat, should be determinative 
of the age qualifications under the Constitution. 

DISORDERLY BEHAVIOR 

On September 29, 1917, the Minnesota Commission of Public Safety 
presented a resolution to the Senate looking to the expulsion of Senator 
Robert M. LaFollette "as a teacher of disloyalty and sedition, giving aid 
and comfort to our enemies, and hindering the Government in the conduct 
of the war," such petition being based upon a speech of alleged disloyal 
nature delivered by LaFollette before a large audience at the Non partisan 
League Convention in St. Paul, Minn., on September 20, 1917. The 
tenor of the speech was sarcastic and criticised the entry of this country 
into the World War.104 It aroused wide protest in the form of communi
cations to the Senate from all parts of the country. The Committee on 
Privileges and Elections did not report until December 1918.105 The 
majority urged that the petitions be dismissed. The minority recom
mended a complete hearing. By a vote of fifty to twenty-one the Senate 
agreed to a resolution dismissing the case because the speech did not 
justify any action by the Senate.106 

ALLEGED MISCONDUCT NOT DI,RECTLY CONNECTED WITH THE ELECTION 

In December 1926 an attempt was made to expel Arthur R. Gould, 
newly elected Senator from Maine. Committee hearings disclosed that 
in 1910, more than fourteen years previous to his election, Gould had 
been associated in incorporating a railroad in New Brunswick, Canada. 
In 1911 the Province of New Brunswick entered into a contract with his 
company for the construction of the road and authorized the issuance of 
bonds by the company. The Province agreed to pay a per-mile subsidy 
to the company. After the work had proceeded for some time, the Prov
ince asserted that the company defaulted and took over the road, dis
possessing Gould and his associates. In subsequent hearings before an 
arbitrator, a New Brunswick judge stated that Gould "for the purpose 
of advancing his own interests" had paid a $100,000 bribe to the Premier 

I<><SEN. Doc. No. 147, 76th Cong., 3rd Sess. (1940) 88. 
1°"SEN. REP. No. 614, 65th Cong., 3rd Sess. (1919) . 
l("'For a history of early Senate expulsions see the brief of Gilbert E. Roe, La Follette's 

counsel. SEN. Doc. No. 147, 76th Cong., 3rd Sess. (1940) 60. 
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of the Province after the contract was practically agreed upon between 
the railroad and the Province, and before the contract was signed .107 

It transpired during the committee hearings that Gould had not actu
ally nor personally paid the money, but that his company had been 
coerced into paying it, under protest, in the form of a campaign con
tribution to the then ruling political faction of the Province. The com
pany found this course necessary in order to gain access to a four mil
lion dollar bond issue in their favor, and over which the Provincial 
Government had control. Without these funds the company would have 
been unable to proceed with further construction work on the railroad. 
The evidence also showed that Gould objected to the payment of any 
sum of money for the purpose. 

Gould's counsel and supporters argued that the Senate had no au
thority under the Constitution to inquire into acts committed prior to 
his election; and that its prerogative to judge the qualifications of its 
members should be interpreted as including only the requirements as to 
age, citizenship and residence, and not as to the question of general fit
ness on moral grounds. It was pointed out in the debate that the House 
of Representatives had never denied that it had the right to exclude a 
member-elect, even when he had the three constitutional requirements.108 

During the campaign in Maine the electorate was thoroughly familiar 
with the charges and had vindicated Gould by sending him to the Senate 
with the largest majority in proportion to the votes cast that had ever 
been received by a Senatorial candidate in Maine.109 

The committee found that Gould and his associates were free from 
any suspicion of dishonesty or fraud and that the transaction had no 
relation to his election to the Senate. The committee completely exon
erated him of all charges and recommended that his right to a seat be 
confirmed, but expressed no opinion on the constitutional questions 
touching the power of the Senate to expel for an offense alleged to have 
been committed prior to an election and having no connection therewith_11° 

107SEN. RES . No. 278, 69th Cong., 2nd Sess. (1926). 
10868 CONG. REC. 38-44 (1926). 
1"'Ibid. 
110SEN. REP. No. 1715, 69th Cong., 2d Sess. (1927) . In 1927 a citizen of Tennessee peti

tioned to Senate to investigate the right of Senator George L. Berry to occupy a seat , 
alleging that Berry had been involved in a lawsuit brought for an accounting of funds of 
a labor union of which Berry was president; that he was delinquent in tax payments to 
the state; and that in his busine;s he was engaged in unfair competition . These general 
allegations were found by the committee to be insufficient to show jurisdiction or warrant 
action by the Senate and were dismissed. 81 CoNG. R EC. 5633 (1937). 
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The principal distinction between the decision of a court and one of 
the Senate, in which the latter functions as a "jury," lies in the fact that 
the reasoning behind the "decision" may of ten be obscure. After a 
committee has heard and sifted the evidence, its written report and 
recommendation to the full Senate may be considered as analogous to 
the written opinion of a court; but, as we have seen, it is not binding 
upon the Senate, the final decision of ten being colored by political con
siderations rather than precedent. Not unlike the courts, the Senate will 
avoid establishing a precedent based upon constitutional considerations 
if the case can be disposed of on other grounds. 

FRANK E. HAYS 



RECENT DECISIONS 
CONFLICT OF LAWS-Due Process Limitations on Statutes Regulating Extra-State 

Insurance Contracts 

In 1938, Virginia amended (Acts 1938, c. 218) its insurance law, VA. CODE ANN. 
(Michie & Sublett, 1936) §§ 1887 (75), 4180, 4222, 4226a, 4326al, 4350 (3), in con
formity with the legislative policy of more than a dozen other states (Ala., Ariz., 
Kans., La., Ind., Miss., Mont., N. C., Okla., S. C., S. D., Wash., W. Va., Wisc., 
Wyo.). The purpose of these statutes is to protect local agents from external com
petition and from competitive rebating. The Virginia act prohibits out-of-state com
panies doing business in Virginia ( excluding life, title, ocean marine and mutual 
insurance companies) from insuring local risks unless the policy is countersigned by 
a resident Virginia agent who receives and retains at least half of the customary 
commission. The plaintiffs, who were outside stock insurance companies licensed to 
do Virginia business in the state, together with certain of their salaried resident 
employees, sought to enjoin officers of the State Insurance Department from en
forcing the statute. Their contention was that the statute denied them due process 
of law. The three-judge district court denied the injunction, holding the state statute 
valid. Plaintiffs appealed directly to the Supreme Court. Held, that Virginia had 
not exceeded her powers. Decree affirmed. Osborn v. Ozlin, 60 Sup. Ct. 7 58 (April 
22, 1940). Accord: Holmes v. Springfield Fire and Marine Insurance Co., U. S. 
Sup. Ct., (Oct. 14, 1940) (per curiam). 

The first interesting point presented is an apparent one-the constitutionality of a 
law obviously designed to assure a commission to resident insurance agents on all 
local business notwithstanding repercussions beyond state lines. The Court, speaking 
through Mr. Justice Frankfurter, held that Virginia had a substantial interest in 
maintaining a corps of responsible resident agents to serve her citizens. The extra
state effects of regulation of insurance companies were held to be outside the domain 
protected by the Constitution. The court in applying the standard of "legitimate 
interest" distinguished the Virginia case from Fidelity and Deposit Company v. 
Tafoya, 270 U. S. 426, 434 (1926) where a "so-called right is used as a part of a 
scheme to accomplish a forbidden result." The "legitimate interest" doctrine first 
appeared in Mr. Justice Brandeis' dissent in New York Life Insurance Co. v. Dodge, 
246 U.S. 357, 377 (1918) and later in Aetna Life Insurance Co. v. Dunken, 266 U.S. 
389 (1924) and Home Life Insurance Co. v. Dick, 281 U. S. 397 (1930). The eco
nomic wisdom of such acts was held immaterial. Thus, the law places another im
pediment to the free flow of goods and services between states and raises further 
the barriers that must eventually make for higher costs within and without a state, 
inviting the start of a vicious circle of retaliation. (Compare the trend in legislation 
with respect to beer, milk, oleomargarine, etc. spoken of as the "growing Balkaniza
tion of America".) 

The second and considerably less obvious, though related, point is in the field 
of conflict of laws. The case is decided on the theory that when the state of the 
forum has a substantial interest in the substance of a contract, it has a right to 
regulate the incidents of the contract. This brings the insurance cases more clearly 
in line with certain other important decisions where the rights of the parties are 
largely statutory in origin. The wide range of powers available to the state with 

241 
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respect to local insurance risks is cited by the court to support its conclusion as to 
the presence of "substantial governmental interest". By implication, the Court sug
gests the state might, if it chose, preempt to itself all insurance of local risks. In 
multi-state economic situations where the rights and liabilities of the parties are 
largely determined by statute there has been a division among courts as to which 
states possess power to regulate. That "some one state" could be determined as the 
principal party at interest and its laws made controlling under the Fourteenth 
Amendment first appeared in insurance (Allgeyer v. Louisiana, 165 U.S. 578 (1897)), 
then in taxation ( Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 ( 1905) ), 
then in workmen's compensation (Kennerson v. Thames Towboat Co., 89 Conn. 369, 
94 Atl. 3 72 ( 1915)), and finally in writ and process (Davis v. Farmers' Cooperative, 
262 U.S. 312 (1923)) . Thus, for some years the mere presence of the subject matter 
of the contract in one state was not held to give that state sufficient interest to regu
late the terms of a contract made outside its borders. Palmetto Fire Insurance Com
pany v. Conn, 2 72 U. S. 295 ( 1926); Fidelity & Deposit Company v. Tafoya, supra; 
Equitable Life Assurance Society v. Pennsylvania, 238 U. S. 143 (1915); Allgeyer v. 
Louisiana, supra. The reason given for forbidding such regulation appears from de
cisions in tax cases. First National Bank v. Maine, 284 U. S. 312 (1932); Farmers 
Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930); Union Refrigerator Transit 
Co. v. Kentucky, supra; Beale, Social Justice and Business Costs ( 1936) 49 HARV. 

L. REV. 593. It was not lack of jurisdiction over that contracted for but the presence 
of a constitutional obstacle to the exercise of jurisdiction, which controlled. This 
obstacle is the full faith and credit and due process clauses of the Constitution, con
strued to dovetail with each other. These seemed to require that lex situs bow to 
the law of this "some one state" ( ordinarily lex contract us). 

That the Court might modify this view was first hinted at in the dissenting 
opinions in Farmers' Loan & Trust Company v. Minnesota and First National Bank 
v. Maine, supra. The real wedge appears in Mr. Justice Stone's concurring opinion 
in Bradford Electric Light Co. v. Clapper, 286 U. S. 145 (1932) noted in Beale, 
supra, at 601. This was a workman's compensation case in which Justice Stone con
tended the forum could by comity, but need not, adopt the law of the state where 
the contract was made. The transition is complete and a new standard appears when 
the court, through Mr. Justice Stone, in Alaska Packers Assn. v. Industrial Accident 
Comm., 294 U. S. 532 (1935) , 35 CoL. L. R. 751, holds that the state of the forum 
may apply its own law, and that it does not in so doing deny full faith and credit 
to the statutes of the foreign state where the contract of employment was entered 
into, unless the party relying thereon can show, that of the duality of interests in
volved, those of the foreign state are overwhelmingly superior to those of the lex Jori. 
The doctrine is extended to tax cases in recent decisions of the court, again through 
Mr. Justice Stone, in Groves v. Elliott, 307 U. S. 383 (1939); Curry v. McCandless, 
307 U. S. 357 (1939); New York ex rel. Cohn v. Graves, 300 U. S. 308 (1937). 

In line with the workmen's compensation and taxation cases, the retreat from 
the old prohibitions against extra-state regulation of the insurance business now ap
pears complete. See ( 1940) 40 CoL. L. REV. 715; ( 1940) 26 VA. L. REV. 821; Note 
(1940) 26 VA. L. REV. 969. Mr. Justice Stone's view-that any state with a sub
stantial interest in the subject matter of a contract has a right to regulate it-seems 
now in the ascendancy. 

WILLIAM BLUM, JR. 
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CONSTITUTIONAL LAW-Due Process-Workmen's Compensation 

The plaintiff's declaration in trespass on the case against his employer failed to 
allege that the injury sustained by plaintiff in the course of his employment was 
caused by any wrongful act, neglect, or default of the defendant. The trial court 
overruled the defendant's demurrer to the declaration, and the question presented on 
appeal was whether the Workmen's Compensation Act of West Virginia, as amended, 
W. VA. CooE ANN. (Mitchie, 1937) § 2518, imposing liability upon a non-subscribing 
employer for damages suffered by an employee by reason of a personal injury sus
tained in the course of employment, not caused by wrongful act, neglect or default 
of employer, acted to deprive the employer of property without due process of law as 
inhibited by the State and Federal Constitutions. H eld, the Act, in so far as it im
poses liability without fault, is unconstitutional. Prager v. W. H. Chapman & Sons 
Co., 9 S. E. (2d) 880 (W. Va. 1940). 

Workmen's Compensation has had a checkered career through the past thirty years. 
The first act, covering only hazardous employment, left the employee free to bring 
his action for damages where negligence could be shown, and under certain circum
stances, imposed liability on the employer under the act without proof of negligence. 
Contribution to the fund was mandatory. The act was held void in Ives v. S. Buffalo 
Ry., 201 N. Y. 271, 94 N. E. 431 (1911), the decision resting solely on the ground 
that an imposition of liability without fault was violative of the due process clause. 
This decision was handed down shortly after the United States Supreme Court had 
upheld a state's power to provide for a depositor's guaranty fund by assessing all state 
banks a certain percentage of their daily deposits, the plaintiff bank contending that 
such an assessment to secure depositors of other banks was violative of the Four
teenth Amendment. The Court, through Mr. Justice Holmes, upholding the validity 
of the act, answered this contention by stating that "An ulterior public advantage 
may justify a comparatively insignificant taking of private property for what, in its 
immediate purpose, is a private use." Noble State Bank v. Haskell, 219 U. S. 104, 
110 (1911). The New York court in the Ives case merely observed that the Supreme 
Court's interpretation was not binding upon it in construing the New York Constitu
tion. 

But the Supreme Court of Washington the following year upheld a compensation 
act of its legislature adopting the principle of mandatory payments to a central pool 
out of which injured workmen were compensated without regard to any wrongful act 
of the employer. State ex rel. Davis-Smith Co. v. Clausen, 65 Wash. 156, 117 Pac. 
1101 (1911). The court here construed the act as a police regulation, declaring the 
test was not whether it imposed liability without fault, but, applying the police power 
tests, whether "there [is] no reasonable ground to believe the public safety, health, 
or general welfare is promoted." Id. at 177, 117 Pac. at 1106. 

New York shortly thereafter passed another act, somewhat broader than the 1910 
~ Act, which was carried to the United States Supreme Court, and there upheld in 

1: New York Central Ry. v. White, 243 U.S. 188 (1917) (the New York Court of Ap-
~ peals having overruled by implication the decision in the Ives Case), in which the court 
~ pointed out that the imposition of liability without fault is not a novelty in our law, 
it or the common law of England. Upon this authority, workmen's compensation acts 

imposing liability without fault and abrogating common law defenses were sustained 
l1 generally through the states until Mr. Justice Sutherland could say in 1923 that "It is 



244 THE GEORGETOWN LAW JOURNAL [Vol. 29 

settled by the decisions of this court and by an overwhelming array of state decisions 
that such statutes are not open to constitutional objection because they abrogate 
common law defenses or impose liability without fault. The liability is based, not 
upon any act or commission oCthe employer, but upon the existence of the relation
ship which the employee bears to the employment." Cudahy Packing Co. v. Parra
more, 263 U. S. 418, 422 (1923). 2 CooLEY, CONSTITUTIONAL LIMITATIONS (8th ed. 
1927) 1337, n. 8. 

In 1913 West Virginia enacted a Workmen's Compensation Act which permitted 
the employer to elect whether or not to subscribe, but giving to employees of non
subscribing employers a right of action against the employer for damages in which 
"such defendant shall not avail himself of the following common law defenses: The 
defense of the fellow servant rule; the defense of the assumption of risk; or ... of 
contributory negligence; and further shall not avail himself of any defense that the 
negligence in question was that of one whose duties are prescribed by statute." W. Va. 
Acts 1913, c. 131, § 26. The Supreme Court of Appeals of West Virginia has held 
that the abrogation of the common law defenses under this statute did not deprive 
the employer of any essential right, De Francesco v. Piney Mining Co., 76 W. Va. 
756, 86 S. E. 777 (1915), but to recover under it the injured workmen must allege 
and prove some wrongful act, neglect or default as the proximate cause of the injury, 
Thornv. Addison Brothers and Smith, 119 W. Va. 479,194 S. E. 771 (1937); (1938) 
44 W. VA. LAW Q. 406. In the principal case, the court, although admitting the au
thority of the state to impose liability without fault through the use of workmen's 
compensation legislation, under which the requirement of contributing to a general 
fund is enforced, distinguishes that from authority to require a non-subscribing em
ployer to pay damages for an injury sustained by one of his employees in no wise 
due to negligence or wrong-doing on the part of the employer. The police power, 
says the court at 9 S. E. (2d) 881, "cannot be extended to cover private rights as 
between individuals." 

The case seems to resolve itself into the question of the extent to which the police 
power may be expanded to provide for the general economic and social welfare. 
"Experience demonstrated that more than half of all industrial injuries result from 
inevitable accident or from risks of business for which no one could be held respon
sible; that neither the common law nor employer's liability statutes have furnished 
any measure of relief to more than twelve or fifteen per cent of the injured, and that 
further ... improvement ... could not be expected so long as the element of negligence 
was the foundation of legal liability" Lewis & Clark County v. Industrial Accident 
Bd., 52 Mont. 6, 9, 155 Pac. 268, 270 (1916). The Supreme Court has reiterated that 
"the words 'due process of law' were intended to secure the individual from the 
arbitrary exercise of the powers of government." Twining v. New Jersey, 211 U. S. 
78, 101 (1908). 

Workmen's compensation rests upon the conception that the injured workman. is 
entitled to compensation for an injury sustained in the service of an industry to 
whose operation he contributes his work as the owner contributes his capital. Cudahy 
Packing Co. v. Parramore, supra. It is difficult to perceive why the state miy not 
permit an employer to elect to assume this obligation personally. The distinction in 
point of law between the compulsory compensation acts now generally accepted 
throughout the country, and the form of the West Virginia Act here considered by 
the court, is an illusory one which seems to lack judicial support. Yet upon this dis-
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tinction the decision in the principal case must rest. The power to com·pel contribu
tion to the general fund, now conceded to be included within the police power, would 
seem to embrace the power to specify the conditions upon which employers will be 
permitted to remain outside the plan. 

JOHN F. PRESTON, JR. 

CONTRACTS-Charitable Subscriptions-Consideration 

Defendant signed a contract, agreeing to pay plaintiff $5,000.00 in yearly install
ments of $500.00 as and when called for. After paying $2 ,200.00, defendant refused 
to pay more, charging that the contract was void for lack of consideration, and also 
alleging that the contract was delivered with an express oral condition providing that 
once the primary object of the corporation (namely, that public opinion be aroused to 
the serious condition of game birds in America) had been realized, no further de
mands on defendant would be made. Plaintiff, on the other hand, asserted that the 
consideration for this payment was the effort by the treasurer and other officers of 
the organization to obtain subscriptions and the mutual promises of other subscribers. 
Held, (1) that plaintiff's purposes were charitable; (2) that there was sufficient 
consideration for a valid and binding contract; and (3) that the admission of the 
alleged express oral condition violated the parol evidence rule. More Game Birds in 
America, Inc. v. Boettger, 14 A. (2d) 778 (N. J. Sup. Ct., 1940). 

Presumably, the admission of this violated that rule because the admission of the 
evidence would have imported an inconsistent term into the contract, which is not per
missible under the parol evidence rule. Atlantic Terra Co.tea Co. v. Mason's Supply 
Co., 180 Fed. 332 (C. C. A. 6th, 1910); Carbo v. East Oranige Land Co., 86 N. J. IJ. 
563, 92 Atl. 345 (1914); Mahaney v. Carr, 175 N. Y. 454, 67 N. E. 903 (1903) . 

The court cites Re Grove-Grady, [1929] 1 Ch. 557, in which case the court was 
careful to note specifically that a trust devoted to the protection of animals which are 
useful to mankind would be a valid charitable trust. The test of a true charity is the 
evidence of the benefit to be derived by the public or a large part of it. American 
courts have considerably extended this principle. 

A gift is for a charitable purpose when it is intended to relieve the suffering or to 
increase the comfort and enjoyment of animals, even though there is a possibility 
that the means provided for carrying out the gift may benefit not only animals 
useful to man, but also animals or birds not useful to him. In re Coleman, 167 Cal. 
212, 138 Pac. 992 (1914); In re Forrester's Estate, 86 Colo. 221, 279 Pac. 721 (1929); 
McCran v. Kay, 93 N. J. Eq. 352, 115 Atl. 649 (Ch. 1922). 

With regard to the question whether defendant's writing legally rises no higher 
than that of an offer or whether there is sufficient consideration to make it a valid 
and binding contractual obligation, the American rule differs greatly from that of the 
English courts. In the latter jurisdiction, a charitable subscription has not, in itself, 
been considered as creating a binding obligation. In re Hudson, 54 L. J. 811 (Ch. 
1885). The courts in America have consistently tried to hurdle the barrier of con
sideration and have employed many methods to achieve this. The view most com
monly held is that a charitable subscription is an offer to contract which becomes 
binding as soon as the work toward which the subscription was promised has been 
done or is begun, or liability is incurred in regard to such work on the part of the 
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donee. Y .M.C.A . v. Estill, 140 Ga. 291 , 78 S. E. 1075 (1913) ; Miller v. Ballard, 48 
Ill. 377 (1868) ; K euka College v. Ray, 167 N. Y. 96, 60 N. E . 325 (1901 ) . The 
reasoning in this type of case has often been shown to be fallacious when judged by 
the exacting standards of contract law, but the courts continue to indulge in it. From 
the very name "charitable subscription" one can see that the subscriber's promise is 
made as a gift and not in anticipation of the return of some consideration. 1 WILLIS
TON, CONTRACTS (1936) § 116; Martinv. M etes, 179 Mass. 114, 60 N. E. 397 (1901); 
Bragg v. Danielson, 141 Mass. 195, 4 N . E. 622 (1886) . 

Other jurisdictions take the view that the promise of each subscriber is supported 
by the promises of the others. W ells v. Co,stello, 189 Ark. 116, 70 S. W. (2d) 561 
( 1934); University of Southern California v. Bryson, 103 Cal. App. 39, 283 Pac. 949 
(1929); Petty v. Trustees of Church of Christ, 95 Ind. 278 (1884) ; Cotner College 
v. Hyland, 133 Kan. 322, 299 Pac. 607 (1931 ) ; Allen v. Duffie, 43 Mich. 1, 4 N. W. 
427 (1880) . The objection here is that it must be remembered that nothing is con
sideration unless the parties have dealt with it on that footing. De Cicco v. Schweizer, 
221 N. Y. 431, 117 N. E. 807 (1 917). X and Y each may make a promise direct to 
the other that he will pay a certain amount to Z College. The contract may be so 
drawn as to make each mutually bound to the other. In re Leigh's Est. , 186 Iowa 931, 
173 N. W. 143 (1919) ; Masonic Ass'n . v. Coleman's Est., 222 Mich. 599 , 193 N. W. 
219 (1923). In jurisdictions where the donee beneficiary is allowed to sue, Z College 
might recover as against one or the other promisor. B'ut, ordinarily, X makes no 
promise to Y, or Y to X. Instead, each makes a direct promise to Z College, and 
when the Z College sues X, it requires a considerable stretch of judicial imagination 
to visualize in the promise of Y to Z a consideration for the promise of X to Z. 
Cottage St. Church v. Kendall, 121 Mass. 528 (1877). 

In still other cases it has been held that the acceptance of the subscription by the 
beneficiary or its representatives imports a promise to apply the funds properly, and 
this implied promise supports the subscriber's promises. Barnett v. Franklin College, 
10 Ind. App. 103, 107, 37 N. E . 42 7, 432 ( 1894); Allegheny College v. Nat. Chautau
qua County Bank, 246 N. Y. 369, 159 N. E. 173 (1927); In re Helfenstein, 77 Pa. 
St. 328 (1875). 

But this promise is not made as consideration or exchange for the subscriber's 
promise. 1 WILLISTON , CONTRACTS (1936) § 116: Dalhousie College v. Boutilier 
[1934] S. C. R . 642 (Can.), 95 A. L. R. 1298, 1305 (1935) . 

The fourth class looks not to the sufficiency of consideration but rather to the doc
trine of estoppel. This doctrine holds that an action by the promisee in justifiable 
reliance upon the promise will make the promise binding. Beatty v. Western College, 
177 Ill. 280, 52 N. E . 432 (1 898); In re Stack's Estate, 164 Minn. 57,204 N. W. 546 
( 1928); 'First M . E . Church v. Howard, 133 Misc. 723 , 233 N. Y. Supp. 451 (1929). 
As to one type of estoppel, found mainly in New York, Judge Cardozo has said : 
"Certain at least it is that we have adopted the doctrine of promissory estoppel as the 
equivalent of consideration in connection with our law of charitable subscriptions." 
Allef{heny College v. Nat . Chautauqua Co. Bank, supra, at 246 N . Y. 374. 

The last concept is that no consideration is needed. Of this theory we find slight 
mention, but it is doubtful if any necessity will arise for its application, in view of 
the ability of the courts to fi nd considera tion and their willingness to apply the doc
trine of promissory estoppel to charitable subscription cases. Only a few cases have 
followed this view, and these are mainly lower court decisions. Garrigus v. Home 
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Frontier and Missionary Society, 3 Ind. App. 91, 28 N . E. 1009 (1891); Hooker v. 
Wittenberg College, 2 Cincinnati Sup. Ct. Rep. 353 (Ohio 1873) . 

"The outstanding reaction one gets in reading these decisions is that the American 
courts have become so convinced of the feasibility of enforcing charitable subscrip
tions, that, unconsciously or otherwise, they have been attaching gradually to these 
written promises the great incident of the sealed instrument at common law-its 
enforcement regardless of consideration." Billig, The Problem of Consideration in 
Charitable Subscriptions (1926) 12 CORN. L. Q. 467 , 482. 

JAMES C. TOOMEY 

EVIDENCE-Confession Must be Corroborated 

Gulotta was convicted of violation of Section 79 of the Criminal Code, 35 STAT. 1103 
(1909) , 18 U.S. C. § 141 (1934), which provides that" ... whoever, for any fraudulent 
purpose whatever, shall falsely represent himself to be a citizen of the United States 
without having been duly admitted to citizenship, shall be fined not more than $1,000, 
or imprisoned not more than two years, or both." Defendant, who allegedly falsely 
represented himself as a citizen in order to qualify as a voter, appeals from the judg
ment of conviction, having stood on his demurrer : ( 1) that the court erred in admitting 
a passport as an admission over his objection; (2) that the evidence consisting of an 
uncorroborated confession and several admissions, also devoid of independent proof, 
is insufficient to sustain a conviction. Held, reversed and remanded for new trial; an 
admission may not be received and considered as independent evidence corroborating 
a confession. Gulotta v. United States, 113 F. (2d) 683 (C. C. A. 8th, 1940). 

The government was upheld as to the admissibility of the passport, the court 
exercising its discretionary power to receive it as evidence. Blumen v. Haff, 78 F. 
(2d) 833, 835 (C. C. A. 9th, 1935) . "But admissibility and sufficiency to sustain a 
conviction are two very different propositions." Martin v. United States, 264 Fed. 950 
(C. C. A. 8th, 1920) at p. 951. The instant case falls within the general rule that 
"extrajudicial confessions or admissions are not sufficient to authorize a conviction of 
crime, unless corroborated by independent evidence of the corpus delicti." Martin v. 
United States, supra; Gregg v. United States, 113 F. (2d) 687 (C. C. A. 8th, 1940); 
Duncan v. United States, 68 F. (2d) 136 (C. C. A. 9th, 1933); Gordnier v. United 
States, 261 Fed. 910 (C. C. A. 9th, 1920). The rule does not apply to an infra
judicial confession ( which includes a confession to a committing magistrate) since 
such a confession constitutes, in effect, a plea of guilty. People v. Anderson, 294 Ill. 
App. 109, 13 N. E. (2d) 690 (1938). Gregg v. United States, supra, is authority for 
the principle that the corroborating evidence need only be a substantial showing which 
in conjunction with the confession or admission establishes guilt beyond a reasonable 
doubt. 

The attempt on the part of the government to circumvent the long-estabilshed rule 
requiring corroboration of extra-judicial confessions or admissions by arguing that the 
rule applies only to the confession, and in pursuance of this reasoning, that the 
admissions in the instant case, voluntarily made, furnish the necessary corroborative 
evidence, was readily disposed of by the court. The principle has long been applicable 
to both admissions and confessions. Exactly in point is Duncan v. United States, 
supra, which involved a violation of the subject statute and held that admissions 
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must be substantiated by independent evidence of the corpus delicti. Accord: Gord
nier v. United States, supra; Martin v. United States, supra; Daeche v. United States, 
250 Fed. 566 (C. C. A. 2nd, 1918); Flower v. United States, 116 Fed. 241, 247 
(C. C. A. 5th 1902). The fact that the admission or confession is "voluntarily" made 
has relation only to its admissibility; the requirement of independent proof is absolute. 
Hardy v. United States, 186 U.S. 224, 229 (1902); Wilson v. United States, 162 U.S. 
613 (1896); Murphy v. United States, 285 Fed. 801 (C. C. A. 7th, 1923). 

The reiterated doctrine properly limits the corroborating evidence to that concerning 
the wrpus delicti, thereby further discrediting the few cases which support the theory 
that the corroborating facts must only substantiate the truth of the confession but may 
be of any sort. Wynkoop v. United States, 22 F. (2d) 799 (C. C. A. 9th, 1927); 
Pearlman v. United States, 10 F. (2d) 460 (C. C. A. 9th, 1926); Bolland v. United 
States, 238 Fed. 529 (C. C. A. 4th, 1916). Proof of the corpus delicti is almost in
variably held to be inclusive of the two elements: ( 1) the fact of the specific loss or 
injury sustained; (2) somebody's criminality. Murray v. United States, 53 App. D. C. 
119, 288 Fed. 1008, 1016 (1923); Parrish v. State, 90 Fla. 25, 105 So. 130 (1925); 
People v. Schneider, 360 Ill. 43 , 195 N. E. 430 ( 1935); State v. Voges, 197 Minn. 85, 
266 N. W. 265 (1936). By a very restricted view the term is interpreted to include 
the accused's identity or agency as the criminal. State v. Joy, 315 Mo. 7, 285 S. W. 
489 (1926). 

The rule upon which the present case rests, although generally accepted, has been 
subjected to authoritative criticism. Mr. Wigmore is of the opinion that the necessity 
for such a rule is exaggerated in terms of false confessions, which, in his opinion, have 
proved to be very rare--that such rules are customarily utilized by unscrupulous 
counsel to induce an error in the charge to the jury, and to thwart justice. 7 WIGMORE, 
EVIDENCE (3rd ed. 1940) § 395. Proponents of the principle reason that practically 
any rule of evidence is subject to abuse, and that the protection it affords against false 
confessions, infrequent as they may be, offsets any disadvantage which may appear. 

A differentiation is drawn between a confession and an admission in accordance with 
precedent. Confessions may be categorized as one species of admissions; admissions 
which directly touch the fact of guilt are confessions. 3 WIGMORE, EVIDENCE (3rd ed. 
1940) § 243; Ballew v. United States, 160 U.S. 187 (1895); People v. Sovetsky, 323 
Ill. 133, 153 N. E. 615 (1926); State v. Cook, 188 Iowa 655, 176 N. W. 674 (1920). 
Guilty conduct, exculpatory statements, and acknowledgments of subordinate facts 
colorless with reference to actual guilt are not within the purview of "confessions". 
3 WIGMORE, EVIDENCE (3rd ed. 1940) § 239. Perhaps the best recitation of the dis
tinction between the two was that in State v. R ed, 53 Iowa 69, 4 N . W. 831 (1880) at 
p. 74: "A confession of guilt is an admission of the criminal act itself, not an admis
sion of a fact or circumstance from which guilt may be inferred." 

It is entirely conceivable that litigation under the alien law, cited supra, will assume 
greater prominence during the present national emergency. Note, however, that the 
instant case is not indicative of the judicial attitude toward alien questions since it 
turned on a rule of evidence. 

CHARLES W. STEWART 
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FEDERAL CIVIL PROCEDURE-Territorial Limits of Effective Service under 
Rule 4 (f) 

In an action by five plaintiffs, residents of the western district of Louisiana, to re
cover damages for injuries sustained in a collision in the western district with de
fendant's truck, service was had on the non-resident defendant by statutory service 
on the Secretary of State, residing in the eastern district of Louisiana, by the United 
States marshal for the eastern district. The defendant contended that the service 
was insufficient to bring him within Uie · jurisdiction of the court for the western dis
trict. Held, that the service was valid under Rule 4 (f) of the Rules of Civil Pro
cedure for the District Courts which rule provides that, "All process other than sub
poena may be served anywhere within the territorial limits of the state in which the 
district court is held . .. " and that Rule 4 (f) was a congressional enactment re
lating to procedure rather than substance and does not abridge substantive rights. 
Williams et al. v. James et al., 34 F. Supp. 61 (W. D. La. 1940). 

Prior to the New Rules, and in fact in several cases since their adoption, the courts 
adhered to the well-settled principle that the civil process of a district court does not 
run outside the district and that service outside that district is void. Limitations on 
the jurisdictional scope of the district courts were first imposed by the 11th section 
of the Judiciary Act of 1789, 1 STAT. 73 (1789), 28 U.S. C. 141 (1934). The fore
most champion of this ear~y statute was Toland v. Sprague, 12 Pet. 300 (U. S. 1838) 
which interpreted the statute as a legislative mandate that the process of a circuit 
court should not be served without the district in which the court was established. 

This original act establishing the jurisdictional limits of the district courts, after 
modification, was by Act of March 3, 1911, c. 231, § 51, 25 STAT. 433 constituted 
section 51 of the Judicial Code, 28 U. S. C. § 112 (a) (1934). It provides that "no 
civil suit shall be brought in any district court against any person by any original 
process or proceeding in any other district than that whereof he is an inhabitant." 
Those cases decided during the period of effectiveness of this legislation followed the 
general pattern of Toland v. Sprague, supra; Employers Reinsurance Corp. v. Bryant, 
299 U. S. 374 (1937); Robertson v. Railroad Labor Board, 268 U. S. 619 (1925); 
Munter v. Weil Corset Co., 261 U.S . 276 (1923). 

The next legislative move regarding jurisdiction of the district courts was Rule 
4 (f) of the Rules of Civil Procedure, supra, adopted on September 16, 1938. One 
of the first cases decided thereafter upon this point was Devier v. George Cole Motor 
Co., 27 F. Supp. 978 (W. D. Va. 1939). This case, like the principal case, arose out 
of a collision involving a non-resident and subsequent statutory-contractual service 
upon the designated representative. The court decided summarily and without sus
taining argument that service in the eastern district of Virginia was good to bring 
the defendant within the jurisdiction of the court for the western district, stating 
merely that under Rule 4 (f) it was specifically provided that "process may run 
within the territorial limits of the state in which the court is held." Following this 
there came cases entirely to the contrary in their results; M elekov v. Collins, 30 
F. Supp. 159 (S. D. Cal. 1939) , and Carby v. Greco, 31 F. Supp. 251 (W. D. Ky. 
1940) are the more notable of these. Each of these cases specifically holds that service 
of process within the state but without the district is an invalid service. These deci
sions are based on the premise that to allow such extra-district service is to enlarge the 
jurisdiction of the court and that jurisdiction is ·a matter of substantive law. The 
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conclusion is that Rule 82, which denies the Rules' authority to extend jurisdiction, 
prevents such an interpretation of 4 (f) as would permit the service. 

The court in the present case, evidently impressed by the prior discrepancies, went 
to great lengths to demonstrate that Rule 4 (f) was a congressional enactment and, 
being procedural, did not affect substantive rights. 

That Rule 4 (f) is a congressional enactment is evidenced by the fact that in the 
Report of the Advisory Committee to the Supreme Court (April 1937) the objection 
was raised that the Court had no power to enlarge the jurisdiction. Yet the Court 
left Rule 4 (f) untouched, presented it to Congress in that form and Congress adopted 
it intact. This, it is argued, constituted congressional enactment. Sibbach v. Wilson, 
108 F. (2d) 415 (C. C. A. 7th, 1939). 

That Rule 4 (f) is procedural and does not abridge substantive rights is also indi
cated by reference to the Proceedings before the Cleveland Institute on the Federal 
Rules. Dean (now Judge) Charles E. Clark reported that the specific question was 
raised whether Rule 4 (f) was not a substantive change. The concensus of this 
Institute was that the rule did not determine what matters a court should hear and 
decide nor in what place certain kinds of action should be tried; therefore, it affected 
neither jurisdiction nor venue and so could not be substantive in character. The 
net effect of the rule was to give the district court which already has jurisdiction 
and venue the authority to extend its process anywhere within the confines of the 
state, rather than limiting it to one district. 

In this case then, the trend has again changed and if it is followed , the courts will 
now permit Rule 4 (f) to be interpreted as it clearly reads. It may have been mere 
attachment to the old policy which brought contrary decisions, and if so, this well
reasoned opinion should do much to unify decisions on Rule 4 (f) in the future. It 
is to be hoped that such will be the case, as litigants should not be left in uncertainty 
as to whether, in this class of cases, they may bring suit in any district in the state, 
or only in the district in which a particular state officer maintains his official residence. 

J. CARLTON GARTNER 

MUNICIPAL CORPORATIONS-"Municipal purpose" 

The city of Fernandina, Florida, hired an attorney to induce the location of two 
private paper and pulp mills within its limits. He was highly successful. Both mills 
located at Fernandina. They employ about one thousand men. The grateful city 
paid him $25,000, as agreed, and all parties admit this was reasonable compensation. 
The city having borrowed the money, now seeks to fund the debt by the issuance of 
bonds, and this suit is to secure their validation by the state, after a local election 
approving the issue. There was no express authorization by the state legislature for 
this expenditure, but it is asserted that it comes within the "general welfare" clause 
of the city charter. Held, the employment of an agent to secure the location of an 
industrial plant in the city is a "municipal purpose" within the meaning of the lim
itation in the state constitution on the use of public funds by cities. City of Fernan
dina v. State, 197 ·so. 454 (Fla. 1940). 

"Municipal purposes" have always included streets, bridges, water and sewer sys
tems, police, public hospitals, municipal public utility systems, wharves, docks, and 
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harbors. This sort of thing is traditional and historic. It is not controversial. How
ever, two other types of municipal activity have met serious challenge on constitu
tional grounds. Cities seek to subsidize local industry, or to bribe a railroad to pass 
through the town; and, more recently, they engage in advertising campaigns. The 
taxpayer rises up in wrath. The principal case falls somewhere between the two. 
Hence for the sake of analogy both must be examined, no case on all fours being 
found. Until very recently the rule was well settled that the provisions of the 
various state constitutions restricting the spending, taxing and borrowing powers of 
a city to "municipal purposes" rendered void any attempt by a city, even with ex; 
press legislative authorization, to give or loan money to a private corporation within 
an industry. Cole v. La Grange, 113 U. S. 1 (1 885); Parkersburg v. Brown, 106 U. 
S. 487 (1882); Citizens Sav. & L. Ass'n. v. Topeka, 20 Wall. 655 (U. S. 1875) ; 
Dodge v. Mission Twp., 107 Fed. 287 (C. C. A. 8th, 1901); W eismer v. Douglas, 64 
N. Y. 91, 21 Am. Rep. 586 (1876 ); Bolton v. Wharton, 163 S. C. 242 , 161 S. E. 454 
(1931); Ferrell v. Doak, 152 Tenn. 88, 275 S. W. 29, 46 A. L. R . 590, 609 (1925); 
Suring v. Suring State Bank, 189 Wis. 400, 207 N. W. 944 (1926). Assistance to a 
whole industry-sugar refining-was similarly regarded as neither a "public"-i.e. 
state--nor, a fortiori, a "municipal purpose." Michigan Sugar Co . v. Auditor General, 
124 Mich. 674, 83 N. W. 625 (1 900); Minnesota Sugar Co. v. Iverson, 91 Minn. 30, 
97 N. W. 454 (1903) . 

Yet, in the last few years, expanding concepts of the legitimate field of govern
mental activity have led to a judicial broadening of the scope of permissible city 
activities. Golf courses came first. Bradentown v. State, 88 Fla. 381, 102 So. 556, 
36 A. L. R. 1297, 1301 (1924). Then municipal airports were sanctioned. Dysart v. 
St. Louis, 321 Mo. 514, 11 S. W. (2d) 1045, 62 A. L. R. 762 , 777 (1928); Hesse v. 
Rath, 249 N. Y. 435, 164 N. E. 342 (1928 ); Ardmore v. Excise Board, 155 Okla. 126, 
8 P. (2d) 2 (1932); Wentz v. Philadelphia, 301 Pa. 261, 151 Atl. 833 (1930). But 
an outstanding Mississippi case outstrips these rather staid examples. A garment 
factory was constructed with municipal funds for long lease to a private buinessman. 
The highest court of the state approved, and the Supreme Court dismissed an appeal 
for want of a substantial federal question. Albritton v. City of Winona, 181 Miss. 
75, 178 So. 799 (1938) , app. dismissed, 303 U. S. 627 (1 938) citing, inter alia, Green 
v. Frazier, 253 U.S. 233 (1920). In the latter case, the Court expressly distinguished 
the facts of that case, where a state was itself operating grain elevators, food packing 
plants etc. from Citizens Sav . & L. Ass'n. v. Topeka, supra, where aid was given to 
a private corporation (at 253 U. S. 242 ). But the dismissal of the Albritton appeal 
leaves some doubt whether there is any meat on the bones of the Topeka case. 

The advertising of municipal and state charms has, in accordance with this 
trend, been declared a public purpose in several Florida cases. Floyd Fruit Co. v. 
Florida Citrus Comm., 128 Fla. 565, 175 So. 248 (1 93 7); City of Jacksonville v. 
Oldham, 112 Fla. 502 , 150 So. 619 (1933) ( tax on fruit exported to finance national 
advertising of its merits). The extension of this doctrine, as done in the principal 
case, to the hire of an agent who furnishes a sort of word-of-mouth advertising of 
the town's advantages , is not earthshaking. But, as pointed out by the excellent dis
senting opinion of Brown, J. (at 197 So. 456), this may easily serve as a precedent 
for aid to private corporations under the cloak of a go-between who pretends he 
will keep the money as his compensation. The notorious corruption of municipal 
governments lends this a ring of truth . If this happens, will cities in the long run 
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profit by a race to bribe corporations? Is it fair to the not inconsiderable number 
of landowners who have little interest in the prosperity of local retail trade, but 
who will be taxed to pay for such gambles? The sad experience of the cities and 
towns which subscribed to the bonds or stocks of railroads should not be overlooked. 
Can anyone doubt that the Jeffersonians who wrote this "municipal purpose" limita
tion into the state constitutions meant it to prevent precisely such adventures with 
public funds? The observations of the majority in the principal case, that a consti
tution ought not to be static, are designed to achieve as a canon of construction 
that words in a constitution mean, not what their users meant, but what the court 
wants them to mean. 

TIMOTHY PETER ANSBERRY 

MUNICIPAL CORPORATIONS-Right of De Jure Officer to Recover Salary Paid 
to De Facto Officer 

Mandamus proceedings to compel appropriation and payment of salary which the 
relator would have received had not another occupied the office of county engineer of 
Adams County, Ohio, and performed the duties thereof, during a period in which 
the relator was entitled to the office. The respondent county officials had nothing 
whatever to do with the prevention of the relator from occupying the office, .but one 
Rittle, the de fac to officer who held the office, was responsible. The relator's title 
to the office had previously been established in a proceeding of quo warranto in State 
ex rel. Cox v. Riffle, 132 Ohio St. 546, 9 N. E. (2d) 497 (1937) , whereby the respondent, 
Riffle, was ousted from the office. Held, the relator, having taken no steps to prevent 
payment to Riffle, was not entitled to recover from the county. State ex rel. Cox v. 
Hooper, County Auditor, et al., 28 N . W. (2d) 598 (Ohio 1940) . 

The decisions are not in harmony on the question whether the payment of a salary 
to a de facto officer will preclude its recovery from the municipality by a de jure 
officer. McQUILLIN, MUNICIPAL CORPORATIONS (1939) § 537. In a majority of 
jurisdictions (at least twenty-four), it has been held that payment to the de facto 
officer is a good defense in an action by the de jure officer, especially where, as in 
the principal case, the de jure officer has neglected to bring his claim to the at
tention of the proper authorities. Cooper v. Hawkins, 234 Ala. 636, 176 So. 
329 (1937); Hittrell v. Chicago, 327 Ill. 443, 158 N. E . 683 (1927); Chandler 
v. Hughes County, 9 S. D. 24, 67 N . W. 946 (1896) . While a great many 
of the cases cited in support of this rule assume that payment to the de facto officer 
was made in good faith , others expressly declare that nothing less than knowledge that 
the party holding the office is an usurper or intruder, or that a judgment ousting him 
has been secured, will constitute bad faith. Mere knowledge on the part of the 
disbursing officer that a third person is claiming title to an office will not prevent 
payment made to a de facto officer from discharging effectually the municipality's 
liability for salary. State ex rel. Gallagher v. Kansas City et al., 319 Mo. 705, 7 
S. W. (2d) 357, 364 (1928) . Many of the states adopting the majority view refuse 
to apply it in cases of wrongful removal of the de jure officer from his position, but 
most of these cases turn on a basis of lack of good faith, resulting from knowledge 
of the wrongful removal, rather than on the sole basis that payment to the de facto 
incumbent will not be a defense to an action by the de jure against the municipality. 
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People v. Thompson, 216 Ill. 71, 146 N. E. 473 (1925); Pallord v. Nashua , 77 N. H. 
347, 91 At!. 872 (1914). In support of the majority view, it is argued that a de jure 
officer has no property rights in the office, and that his right to emolument is dependent 
upon the actual performance of service as a public official, and not upon the office 
itself; that the interests of the community are best served when the office is filled and 
its duties discharged, whether by a de jure or de facto officer; and finally, that it is 
contrary to public policy that the municipality be compelled to pay twice. Jarret, De 
Facto Public Officers: The Validity of Their Acts And Their R ights to Compensation 
(1936) 9 So. CALIF. L. REv., 189, 230. 

However, another rule has been applied, namely, that of allowing the de jure officer 
to recover the salary from the public fund, even though it has already been received 
by the de facto officer. City of Tulsa v. Coker, 181 Okla. 291, 73 P. (2d) 443 (1937). 
This view is based on the theory that from the very beginning of the wrongful 
occupancy of the office, the salary belongs as a matter of right to the de jure officer. 
Accordingly, payment to the de facto officer, at least where made with knowledge or 
notice that the office was claimed by the de jure officer, does not exonerate the 
municipality from paying the de jure officer for the same period. Moreover in those 
jurisdictions in which this rule is upheld, the particular governmental body is not 
allowed to show in mitigation of damages the amount which the de jure officer earned 
or should have earned in other employment during the period in which he was denied 
his office. The reason for the rule is that, while in private employment, damages 
are measured by breach of contract , here the salary is payable in its entirety or not at 
all , as an incident of his office to the de jure officer. United States v. Addison, 6 Wall. 
291, (U. S. 1867); Fort Smith v. Quinn, 174 Ark. 863, 296 S. W. 722 ( 1927). 

Usually a compensation which has been illegally paid to an officer or employee of 
a municipal corporation may be recovered by the public. It has been held that money 
paid to an officer in excess of his lawful salary or fees may be recovered by the city 
despite the fact that the payments were made with a full knowledge of the facts and 
without fraud . The defense of involuntary payment is not available in such cases, 
for knowledge on the part of the city in regard to the authoriy of the official who made 
the payment will be presumed. Mancopa County v. Rodgers, 78 P. (2d) 989 (Ariz. 
1938). Such illegal acts are said to be ultra vires, outside the agency of the officials 
and not binding on their principals. Ratification of such unwarranted payment, then, 
is impossible. Wiles v. Board of Commissioners of Alfalfa, 178 Okla. 341 , 62 P. (2d) 
1182 (1936). Contra: Tacoma v. Lillis, 4 Wash. 797, 31 Pac. 321 (1892). 

Whatever the rule may be as to the right of the de jure officer to recover from the 
municipality, or of the municipality to recover from the de facto officer, it is well 
settled that the de jure officer may recover the compensation which has been paid to 
the de facto officer. As the Court said in the principal case, "According to the over
whelming weight of authority, this fact" (that it was Riffle , the de facto officer, and 
not the county, who wrongfully ousted the relator from office) "gives the relator a 
complete remedy in the form of an action to recover from Riffle the amount of salary 
that the latter received during his wrongful possession of the office." RESTATEMENT, 
RESTITUTION (1937) § 137; 32 OHIO JURISPRUDENCE§ 179. 

ln summing up then, it may safely be said that a great majority of jurisdictions 
uphold the rule as laid dow~ in the principal case, refusing to allow the de jure officer 
to recover from the municipality where he has stood idly by and seen payments made 
to the de facto officer; but not a few go even further, and refuse recovery except 
in those cases where the de facto officer has been ousted by judicial decree before 
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payment made, or where he is clearly nothing more nor less than an usurper o 
intruder. The minority of jurisdictions on the other hand, take the position tha1 
recovery should be allowed, at least in those cases where payment was made witl 
knowledge or notice, either actual or constructive, of the de jure officer's claim. 

While it will hardly be questioned that from a standpoint of practicality, the 
majority view is the better, yet it is submitted that the minority is the more reasonable 
and logical, grounded as it is, upon the principle that the salary, as a matter of right, 
belongs to the de jure officer. 

JOHN R. HIGGINS 

REAL PROPERTY-Effect of Vacation of Judgment upon Title of Purchaser from 
Vendee at Judgment Sale 

In 1920, a judgment in a partition action awarded plaintiff, then a minor, a one• 
eighth undivided interest in the property at issue. The remaining seven-eighths in• 
terest was awarded to defendant Johnston, a party litigant to that partition action. 
A judgment sale was decreed, at which Johnston purchased the property. After• 
wards, he sold it to defendant oil companies. In 1931, plaintiff learned that he had 
really been entitled to a three-eighths interest and that his counsel had fraudulently 
procured an award for only a one-eighth interest. Plaintiff then brought suit to have 
the judgment vacated, joining Johnston and his grantees as defendants. The court 
found that the judgment of 1920 was erroneous and set aside the decree not only 
as to Johnston but also as to his grantees. Held, that the grantees purchased with 
record notice that Johnston had been a party litigant and that his title was de• 
feasible by any subsequent showing of irregularities in the procurement of the 
judgment; consequently they did not come within the rule protecting bona fide pur• 
chasers of land without notice. Harjo v. Johnston et al., 104 P. (2d) 985 (Okla. 1940). 

The court was faced with the unpleasant dilemma of having to choose between 
two long-established doctrines which were in apparent conflict in this case. (1) A 
minor's estate has "always been the subject of the tender solicitude of a court of 
chancery" especially where that minor bas been defrauded by one in a fiduciary rela
tionship. Denk v. Fiel, 249 Ill. 424, 94 N. E. 672 (1911). (2) "A purchaser of land 
without notice, either from the records or otherwise, of a prior outstanding claim, is 
not affected thereby, even though his vendor had actual notice of the claim, since 
otherwise no person could purchase land with any safety, and the purpose of the 
recording acts would be defeated." TIFFANY, REAL PROPERTY (1903) § 485. 

By a five to four majority, the court yielded to the "tender solicitude" engendered 
by the defrauding of the minor's estate. Since a judgment against Johnston would 
apparently have been of little value, the court decreed against the latter's vendees. 
The reasoning of the majority, which evoked a vigorous dissent, is very tortuous 
because, even while it divests the vendees of title acquired seemingly in good faith, 
it pays lip service to the rule that a purchaser of land for value and without notice 
is not subject to any prior equities. 

As the dissenting opinion points out, all the authorities relied upon by the majority 
concern cases where the purchaser had some actual or constructive notice of defective 
title or was not bona fide-for example, there was a judgment void on its face, a 
purchase pendente lite, a failure to pay value, or actual knowledge of the fraud . See 
Hays v. Sound Timber Co., 261 Fed. 571, (C. C. A. 9th, 1919). 
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The rabbit that the majority opinion ingeniously pulls out of the hat is "notice." 
It reiterates the rule that a bona fide purchaser without notice, of property sold under 
authority of a judgment not void on its face, will not be affected by subsequent 
vacation of the judgment. It admits that the land in question was sold under 
authority of a judgment not void on its face, and even declares that if the defendant 
oil companies had purchased at the judicial sale, they would have been protected 
under this rule. But the court's decision is predicated upon the fact that the purchaser 
at the judgment sale was Johnston, a party litigant to the partition action. "A 
knowledge of the irregularities in the procurement of the judgment is imported to him 
because of the position he occupied in the action. The face of the record, which 
reveals that he was a party, establishes the fact that he is not an innocent purchaser." 
Harjo v. Johnston, supra, at p. 996. (Italics supplied). From this premise, the 
opinion argues that Johnston's vendees were not bona fide purchasers without notice 
since the record showed him to have been a party litigant, whence they were bound 
to take notice of the defeasible quality of his title. 

This case seems to stand for the startling proposition that when a party litigant 
purchases at a judgment sale the judgment immediately becomes voidable on its face 
because of the possibility of fraud in its procurement, so that subsequent purchasers 
are bound to take notice and can only acquire legal title subject to any prior equities 
which may come to the fore at some future time. In effect, this is a reversal of a 
fundamental concept in our legal structure--that a man is presumed to deal honestly 
with his fellow men. It likewise derogates the dignity and effectiveness of a court 
judgment. A prospective vendee, who might in a careless moment consider that a 
court judgment with no defects on its face is sufficient authority to pass title, is 
warned by this opinion to regard such a judgment as a potential nullity. 

Another possible interpretation of the majority opinion is that notice is attributed 
to the vendees of Johnston not by the mere fact that Johnston, the purchaser at the 
judgment sale, was also a party litigant, but by the additional fact that a close 
scrutiny of the record in the original partition suit of 1920 might have revealed some 
questionable proceedings-i.e., that the then minor Indian in his petition claimed an 
undivided three-eighths interest in the land and that the case was compromised by his 
attorney for a one-eighth interest, without the introduction of any government records 
in evidence. However, it has generally been held that a purchaser under authority 
of a judgment is not required to inspect the record and to see that it is free from 
error. His only duty is to ascertain that the court has jurisdiction, that the judgment 
is valid on its face and that it has not been reversed. Denk v. Fiel, supra. Indeed it 
would seem absurd to require a purchaser to look beyond the general jurisdiction of 
the court to the merits since that would require every purchaser to become a judge. 

The dissenting opinion emphasizes the importance of the case because it affects 
thousands of titles in Oklahoma which are dependent upon mortgage foreclosure pro
ceedings, partition suits, and suits to quiet title, where judicial sales are involved and 
where parties litigant are the purchasers at such sales. In most casfcs, any fraud 
which did exist would be latent and there would be no way for a subsequent purchaser 
to take absolute title. The Statute of Limitations is not of much comfort since an 
injured party may bring suit for vacation of judgment within two years after he learns 
of the fraud. OKLA. STAT. (Harlow, 1931) § 101. In the present case, proceedings to 
vacate were instituted eleven years after the date of the original judgment. It might 
conceivably be fifty years in some cases, or even longer. 

The rule pronounced in this case may well be considered an abandonment of the 
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traditional policy of the courts to settle title to realty as soon as possible so that it 
may become freely transferable without the incumbrance of inchoate equities. 

ARTHUR A. DICKERMAN 

STATUTES-Use of Legislative History in aid of Interpretation 

The Plaintiff brought action against the United States Government to recover a 
sum of money to which be claimed he was entitled, by the provisions of § 9 of the 
Act of June 10, 1922, 42 STAT. 629 (1922), 10 U.S. C. § 633. This act provided that 
a reenlistment allowance should be paid to every soldier who was honorably dis
charged, who reenlisted within the period of three months from the date of his 
discharge. The government rested its defense upon the provisions of § 402 of 
Pub. Res. No. 122, June 21, 1938, 52 STAT. 809, 818, 819 (1938), which, 
it was claimed, suspended all reenlistment allowances for the year in which the 
plaintiff claimed the benefit of his allowance. This section, which was appended 
to an appropriation for the Rural Electrification Administration, contained the pro
viso that "no part of any appropriation contained in this or any other Act for the 
fiscal year ending June 30, 1939, shall be available for the payment ... " of any 
enlistment allowance for "reenlistments made during the fiscal year ending June 
30, 1939, notwithstanding the iapplicable portions of Sections 9 ,and 10 ... " of the 
Act of June 10, 1922, 47 STAT. 1489, 1519 (1933). H eld, the Court could not ignore 
the intent of the legislature, even though the language of the statute was clear and 
unambiguous. United States v. Dickerson, 60 Sup. Ct. 1034 (1940). 

In order to more perfectly ascertain this intent, the Court examined the legislative 
history of the statute to find out what Congress really meant to say. They found 
that the Act of June 10, 1922 bad been suspended, in unambiguous language, by a 
series of acts covering the fiscal years 1933-1937. They also found that Section 
402, above. quoted, and another section containing the same language, were enacted 
into law to cover the fiscal years 1937-1938 and 1938-1939. By consulting the 
committee reports, and the debates on the floor of the Senate and House, the Supreme 
Court concluded that these last two sections were intended to be a continuation of 
the first series of acts which specifically suspended the operation of the act of June 
10, 1922, supra, even though they differed in phraseology. 

In the companion case to the above, United States v. American Trucking Associa
tion, 60 Sup. Ct. 1059 (1940), decided on the same day, the defendants, who were 
members of the American Trucking Association, sought by a petition in the district 
court, to obtain an order directing the Interstate Commerce Commission to fix 
reasonable requirements with respect to qualifications and maximum hours of service 
of all employees of common and contract carriers, whose duties were not related 
directly to the safety of operations. The Motor Carrier Act of August 9, 1935, 
49 STAT. 543 (1935), 49 U.S.C. § 301 (Supp. 1938) , provided that the Interstate 
Commerce Commission should have the power to make such regulations in respect 
to all "employees" engaged in operating common carriers by motor vehicles. 

Later, the Fair Labor Standards Act, 52 STAT. 1060, 29 U.S.C. § 201 (Supp. 1938), 
was passed. This act limited the work week at the normal rate of pay of all em-
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ployees subject to its terms, but contained the proviso that it would not apply to 
any employees with respect to whom the Interstate Commerce Commission had 
power to establish qualifications and maximum hours of service, pursuant to the 
provisions of the Motor Carrier Act. 

In deciding the question whether the word "employees" as used in the Motor 
Carrier Act included those employees whose duties were not related directly to the 
safety of operations, the Court marshalled to its assistance all the legislative material 
applicable to the case both intrinsic and extrinsic (see infra). The Court held that 
the word "employees" was used in a limited sense, and did not include the above 
group within its meaning. 

These two decisions assume an unusual significance in the light of the close split; 
Justices McReynolds, Stone, and Roberts joining with the Chief Justice in the dis
sent without opinion in both cases. 

What had heretofore been accepted as the conventional doctrine of statutory in
terpretation, has been stated as follows: "The object of all interpretation and con
struction of statutes is to ascertain the meaning and intention of the legislature, 
to the end that the same may be enforced." Then follows a corollary: "The meaning 
and intention must be sought first of all in the language of the statute itself. For 
it must be presumed that the means employed by the legislature to express its will 
are adequate to the purpose and do express that will correctly.. If the language 
of the statute is plain and unambiguous, and expresses a single, definite and sensible 
meaning, that meaning is conclusively presumed to be the meaning which the legis
lature intended to convey." BLACK, INTERPRETATION OF THE LAWS (1895) 45. 
As thus stated, the rule was given a most literal application by the Court in the 
recent case of Helvering v. City Bank Farmers Trust Co., 296 U.S. 85 (1936). 

The courts have always recognized the necessity of softening a rigid application 
of the rule, and have recognized at least several well established qualifications. For 
example, there is the equitable construction doctrine which holds that statutes must 
be construed to work reasonable, not absurd results, it being a conclusive presumption 
that the legislature intends to attain sensible ends. United States v. Ryan, 284 U. S. 
167 (1931). There is a second qualification, which is closely related to the first, and 
usually referred to as the Spirit of Reason doctrine. "A statute should be construed 
with reference to its spirit and reason, and the courts have the power to declare that 
a case which falls within the letter of the statute is not governed by the statute, 
because it is not within the spirit and reason of the law, and the plain intention 
of the legislature." BLACK, loc. cit. supra. The leading case is the Church of the 
Holy Trinity v. United States, 143 U. S. 457 (1892). An act of Congress made it 
a crime to import aliens under a: contract of labor. The defendant church engaged 
an English clergyman, under a contract of service, which included payment of his 
expenses in coming to this country. Defendant was indicted under the above statute. 
Mr. Justice B'rewer enunciated the Spirit of Reason doctrine, and demonstrated 
that, inasmuch as the spirit of the statute was directed against common laborers 
who were glutting the market, it, therefore, did not include in its prohibition men of 
professional attainments such as ministers of the gospel. 

The conventional rule, as stated by Black, has been applicable only where the 
Court found the statute to be clear on its face. In the case of an ambiguous statute, 
the Court has always admitted the propriety of seizing upon all available aids of 
interpretation. These aids are usually classified as extrinsic and intrinsic. 
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Among the intrinsic aids , the most important is the context rule which holds, "The 
meaning of a statute is to be looked for, not in any single section, but in all the 
parts together and in their relation to the end in view." Panama Refining Co. v. 
Ryan, 293 U. S. 388 (1935) . 

The following cases illustrate the morn important extrinsic aids: United States v. 
Hudson, 299 U. S. 498 (1 93 7) , where the Court referred to a message of the President 
of the United States to Congress, to help decide the nature of a tax on silver profits; 
Church of the Holy Trinity v. United States, supra, where the Supreme Court 
determined the spirit of the law by referring to a report submitted by a special 
committee which was appointed to investigate the matter dealt with by the statute; 
Stafford v. Wallace, 258 U. S. 495 (1922 ) , where they took notice of the hearings 
conducted by Congress in connection with the passage of the Packers and Stockyard 
Act of 1921 , 42 STAT. 159 (1921), 7 U.S.C. § 181 (1934), to determine whether 
its purpose was to regulate interstate commerce; Duplex Printing Press Co. v. 
Deering, 2 54 U. S. 443 ( 1921), and M cCaughn v. Hershey Chocolate Co., 283 U. S. 
488 ( 1931), where they referred to the debates on the floors of Congress, giving a 
weight to the statements of the sponsors of the bill and the committeemen having 
charge of the bill, which was denied to the statements of other Congressmen; United 
States v. Pfitsch, 256 U. S. 547 (1921) , where the Court utilized the report of a 
conference committee of Congress ; United States v. Shreveport Grain & Elevator 
Co., 287 U. S. 77 (1932), where the Supreme Court gave weight to a long standing 
and uniform administrative construction of a statute, cf. United States v. Jselin, 
270 u. s. 245 (1926). 

The importance of such extrinsic aids as those just enumerated is greatly enhanced 
by the result of the two principle cases under discussion. For, where, heretofore, 
these aids have been held to be available only where the language of 'the statute is 
unambiguous, they are now available whenever, without regard to the unambiguity 
of the statute, they are thought to be of assistance in ascertaining the intent of 
Congress. This more realistic approach to problems of statutory interpretation 
indicates a growing solicitude on the part of the court to fortify the integrity of 
the legislative function. 

DAVID S. KING 

TAXATION-Arbitrary Assessment-Review-Due Process 

The Railroad and Public Utilities Commission of Tennessee assessed the petitioner's 
property, an interstate railroad, under an ad valorem tax law. By Tennessee pro
cedure the Commission assessed the property of all public service corporations, and 
county officials valued ordinary property. Under the command of the TENNESSEE 
CODE ANN. (Williams, 1934) § 1526, to ascertain the "actual cash value", the Com
mission estimated the value of the entire system, deducted the value of terminal 
buildings, shops, and nonoperating realty, and used the remaining sum as a base for 
calculating the value of the " distributable" property attributable to Tennessee by 
taking the ratio which the petitioner's mileage in Tennessee bore to its total mileage. 
The assessment in this case was the same as at the previous biennium and petitioner 
claimed it was excessive inasmuch as adverse economic factors had allegedly reduced 
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the worth of the property greatly. From a dismissal by the Supreme Court of Ten
nessee the petitioner appealed to the Supreme Court. Held, there was no undue 
burden of interstate commerce and there is no denial of the equal protection of the 
laws where public service corporations are treated alike, and lack of "due process 
of law" does not follow from an excessive valuation of property, as the Fourteenth 
Amendment does not bar a state's imposition of higher taxes, and the maintenance 
of higher assessment in the face of declining value is merely another way of achiev
ing the same result. Nashville, C. & St. L. Ry. v. Browning, 60 Sup. Ct. 968 (U. S. 
1940). 

In reaching its decision the court stattd that the case of Great Northern Ry. v. 
Weeks, 297 U. S. 135 (1936), does not bar the way. "That is the only case ... in 
which a non-discriminatory assessment was struck down simply because it was 
thought excessive. Plainly, therefore, the case must have rested upon considerations 
peculiar to its own facts. Those are not the facts now before us." Nashville, C. & 
St. L. Ry. v. Browning, supra at 973. In the Great Northern case the Supreme Court 
was concerned with the 1933 assessment of the railway. The tax board of North 
Dakota had computed the assessments of previous years on the basis of system value, 
employing a combination of two methods, stock and bond value, and capitalized 
income. If these principles had been used in 1933, an assessment aggregating 
83 per cent of the one complained of would have resulted. Instead the board 
adopted the 1932 assessment, not considering the falling off of traffic, gross 
earnings, operating income, shrinkage of property values and prices of commodities 
and securities generally. The court condemned this arbitrary method of assessment as 
a denial of "due process of law". It is difficult to discern the distinguishing facts of 
the two cases. In both the assessment was the act of the taxing board and not of 
the state legislature. There is seemingly no difference between "actual cash value" 
and "full and true value", as found in the North Dakota statute, N . D . COMP. LAWS 

(1913) § 2122, and in each assessment the taxing authorities adopted the previous 
valuation; though the court in the prinicipal case does not find that this was done 
in the face of declining value. Yet this distinction is of no importance, as the present 
holding applies whether or not there is a decline in value. 

The imposition of taxes and the assessment of property are primarily legislative 
and administrative matters and the courts are loath to overthrow the presumption 
existing in favor of the statute and assessor. See Turner v. Wade, 2 54 U. S. 64 
(1920); Hagar v. Reclamation District, 111 U. S. 701 (1884) . The state power to 
tax and assess property for taxation is, however, limited by the Fourteenth Amend
ment, which insures "equal protection of the law" and "due process of law". In 
regard to the first of these guaranties it has long been recognized that discrimination 
between taxpayers, whether intentional or so persistent as to be systematic, is a 
denial of equal protection, regardless of whether the discrimination is in the applica
tion of different rates to property of the same class or in inequality in its valuation. 
See Iowa-Des Moines Nat. Bank v. Bennett, 284 U. S. 239 (1931); Cumberland Coal 
Co. v. Board of Revision, 284 U.S. 23 (1931); Chicago G. W.R. Co . v. K endall, 266 
U. S. 94 (1924). But there must be something that amounts to an intention , or the 
equivalent of a fraudulent purpose, to disregard the fundamental principle of uni
formity. See Sioux City Bridge Co. v. Dakota County, 260 U. S. 441 (1923); and 
Sunday Lake Iron Co. v. Wakefield, 247 U.S. 350 (1918), in which the Court con
fined the review of an assessment largely to the state courts and administrative bodies. 
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A mere honest error of judgment is not enough to contravene the equal protection 
clause, Southern R. Co. v. Watts, 260 U. S. 519 (1923); New York ex rel. Brooklyn 
City R. Co. v. New York, 199 U. S. 48 (1905); Pittsburg, C. C. & St. L. R. Co. v. 
Backus, 154 U. S. 421 (1894). 

The second limitation of the state taxing and assessing power, the guarantee of due 
process of the law, assures all taxpayers that their property will be assessed and taxed 
according to the established and appropriate procedure. Cf. Den ex Dem. Murray's 
L essee v. Hoboken Land & Improvement Co., 18 How. 272 (U. S. 1855). Thus we 
find that the "due process" clause is a restraint principally upon the method em
ployed, and if that is arbitrary or based upon fundamentally erroneous principles 
the court will enjoin the enforcement of the tax. This is so even if there is no fraud 
in the adoption of the method. See Chicago, B. & Q. Ry. v. Babcock, 204 U. S. 585 
( 1907). Once fraud or the adoption of a fundamentally wrong principle is proved, 
the amount of the over-valuation is of no consequence. Great Northern Ry. v. Weeks, 
supra; Rowley v. Chicago & N. W. Ry., 293 U. S. 102 (1934). In fact, given an ap
propriate procedure, such as the taxing statute of the legislature itself, the court will 
refuse to set aside a tax on the ground that the rate was intentionally exorbitant as 
long as the tax is non-discriminatory. Magnano Co. v. Hamilton, 292 U. S. 40 (1934). 

The holding of the Great Northern case was somewhat criticized because of the 
fear that it would open the door to every taxpayer who wished to complain of an 
excessive tax. See (1936) 49 HARV. L. REv. 1012; (1936) 30 ILL. L. REV. 1070; 
(1936) 35 MICH. L. REV. 174; (1936) 20 MINN. L. REV. 689; (1936) 84 U. OF PA. L. 
REv. 784. The dissent was based on the claim that the basis for the decision was the 
excessiveness of the tax. Both dissent and criticism overlook the arbitrary method 
employed in determining the assessment. The court was in reality overthrowing the 
fundamentally erroneous action of the state board of equalization, an administrative 
body, in adopting the preceding assessment in the face of a depression, of which the 
court took judicial recognizance. Baltimore & Ohio R. R. v. United States, 298 U. S. 
349 ( 1936). It is obvious that the finding of an administrative official not supported 
by evidence lacks the validity of a legislative determination. The legislature acts 
through members who represent the entire public and in theory, at least, only upon 
adequate knowledge after full consideration. Southern Ry. v. Commonwealth of Vir
ginia ex ref. Shirley, 290 U. S. 190 (1933). 

A survey of the cases decided in the federal courts, since the decision in the Great 
Northern case, refutes the fear that the court will overthrow an assessment because 
of its excessiveness, in reliance on that case. These cases, with two possible excep
tions, uniformly look to the method employed, holding that it must be more than 
merely inaccurate. Hipp v. Boyle, 92 F. (2d) 338 (C. C. A. 6th, 1937), cert. denied, 
303 U. S. 637 (1938), as long as there is no intention or purpose to depart from 
sound methods, Western Union Telegraph Co. v. Wilcox, 85 F. (2d) 352 (C. C. A. 
8th, 1936). The courts still consider the presumption in favor of the assessor and 
will overthrow the assessment only when there is something that in legal effect is the 
equivalent of intention or fraudulent purpose to overvaluate. See Lehigh Valley R.R. 
v. Martin, 19 F. Supp. 63 (D. N. J. 1936), aff'd, 100 F. (2d) 139 (C. C. A. 3rd, 
(1938) . cert. denied, 306 U. S. -651 (1939). Once that is shown the court will inter
vene, Central R. R. v. Martin, 30 F. Supp. 41 (D. N. J. 1939) , cert. denied, 306 U. 
S. 651 (1939); Parsons v. Detroit & Canada Tunnel Co. , 15 F. Supp. 986 (E. D. 
Mich. 1936), aff'd, Detroit v. Detroit & Canada Tunnel Co ., 92 F. (2d) 833 (C. C. 
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A. 6th, 1937), where the court held that the physical value method (original cost 
less depreciation) was a fundamentally erroneous method as compared with the 
capitalized income method, where the value of the tunnel, a one purpose utility, lay 
only in its earnings. But it is stated in Grand Trunk Western Ry. v. Brown, 32 F. 
Supp. 784 (E. D. Mich. 1940), that the method employed by the assessor is not con
trolling. Whether the court went too far in finding constructive fraud in a method 
which resulted in gross over-valuation and thereby overthrowing the assessment has 
not, as yet, been determined by the Circuit Court of Appeals. The second exception 
is the case of Bailey v. Megan, 102 F. (2d) 651 (C. C. A. 8th, 1939), cited in Grand 
Trunk Ry. Co. v. Brown, supra, for its statement subscribing to the theory that the 
use of an improper method is immaterial if the result is within the assessor's dis
cretion. Apart from this statement however, the decision in Bailey v. Megan, supra, 
is a sound one, being based on the arbitrary action of the assessors in fixing the value 
in three assessments at practically the same figure even though possessed of knowledge 
that the value of the property had declined almost fifty per cent over the same 
three year period. In the event any of the above cases are reviewed by the Supreme 
Court it will be interesting to note whether or not the holding of the Great Northern 
case, supra, will be followed, in view of the principal case. 

CHARLES J. PETERS 

ZONING ORDINANCES-Aesthetic Standards 

Plaintiff brought suit for an injunction to enjoin defendants from proceeding fur
ther in construction of a partially erected house, on the ground that the building 
failed to conform to zoning ordinances. Such ordinances specified that all one-story 
houses in this certain section could not have less than 2,000 square feet of floor 
space. Evidence showed that purpose of ordinance was to restrict one-story buildings 
in this residential neighborhood. The restriction on one-story homes resulted alone 
from aesthetic standards of the city lawmakers. Held, a city zoning ordinance based 
only on aesthetic standards and operating so as to prevent a lot owner in a resi
dential district from constructing thereon a one-story home does not promote public 
health, public safety, morals, or the general welfare and in that particular is void as 
beyond the police power of the city. Baker v. Somerville, 293 N. W. 326 (Neb. 
1940). 

The great majority of jurisdictions regard restrictions solely for aesthetic pur
poses as invasions of property rights. Public health, morals, or safety, and not merely 
aesthetic interest, must be in danger to justify the use of the police power in 
making and enforcing zoning ordinances. A municipality may, by ordinance, require 
the owner of property to so use it that the public health and safety will be best 
conserved, but it is the inherent right of the owner to erect buildings on such por
tions thereof as he may elect and put his property to any legitimate use. H edgeods 
v. People, 91 Colo. 155, 13 P. (2d) 264 (1932); Youngstown v. Kahn Bldg. Co. , 112 
Ohio 654, 148 N. E. 842, 844 (1925); Cordts v. Hutton Co., 146 Misc. 10, 262 N. 
Y. Supp. 539 ( 1932). In these cases any extension beyond public health, morals, or 
safety, as a basis for zoning ordinances was not tolerated, and aesthetic standards 
were not considered. 

Zoning ordinances are passed for public necessity and must have a basis relevant 
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to this necessity. The basis has been, since the infancy of zoning, public morals, 
health, safety, and the general welfare, entirely excluding mere beautifying standards. 
Although the legislatures of the majority of the states, by zoning acts, have given 
municipalities the right to pass ordinances to regulate and restrict the height, number 
of stories, and sizes of buildings, such ordinances to be valid, must bear a substantial 
relation to and be designed to promote the public health, safety, morals, and general 
welfare. Leary v. Adams, 226 Ala. 472, 147 So. 391 (1933); Forbes v. Hubbard, 348 
Ill. 166, 180 N. E. 767 (1933); Kane v. Board of Appeals of City of Medford, 273 
Mass. 97, 173 N. E. 1 (1930); Brookdale Homes, Inc. v. Johnson, 123 N. J. L. 602, 
10 A. (2d) 477 (1940). 

However, a trend toward basing zoning ordinances on aesthetic standards is evi
dent in a great number of municipalities. We have reached a point in the develop
ment of the police power, as regards zoning ordinances, where an aesthetic purpose 
needs but little help from a practical one to withstand an attack on constitutional 
grounds. People v. Sterling, 128 Misc. 650, 220 N. Y. Supp. 315 (1927). "The pri
mary purpose of municipal zoning is to make the city more attractive and to prevent 
the individual from using his property so as to injure the property of his neighbor." 
Baker, Aesthetic Zoning Regulations (1926) 25 MICH. L. REV. 124, 136. The pro
motion and extension of municipal aesthetics is bound to increase with the years and 
the courts will "finally sanction restrictions imposed solely to advance materially 
attractiveness and artistic beauty." 3 McQUILLIN, MUNICIPAL CORPORATIONS (1913) 
§ 929. Aesthetic values may be considered in zoning ordinances if the dominant aim 
of the act was clearly the upholding of recognized sanctions of the police power. 
Opinion of the Justices, 234 Mass. 597, 127 N. E. 525, 529 (1920). "It is both pre
dictable and inevitable that considerations of harmony and beauty will play a con
stantly increasing part in the municipal regulation of the future. Social and economic 
developments in the average American city permit of no escape from that conclusion." 
Hickman,·A esthetics and The Police Power (~931) 10 PA. B. A. Q. 24, 25; Cf. Bryan 
v. City of Chester, 212 Pa. 259, 61 Atl. 894 (1905). 

The court in the instant case follows the path worked out for it by the greater 
weight of authority and sounder reasoning, despite the trend toward aesthetic stan
dards. Yet many zoning boards faced with increasingly complex problems of zoning 
are in need of wider authority on which to found their regulations. Perhaps the best 
answer to this problem of zoning authority is the power of the legislature. If they 
were to state clearly in the zoning statutes that these regulations could be based on 
aesthetics standards, defining therein the legislative concept of an aesthetic standard, 
it is very likely that the reluctance of many courts to uphold them would vanish. 

JOSEPH LEA WARD 
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MAKING INTERNATIONAL LAW WORK-by George W. Keetont and George 

Schwarzenberger.t Peace Book Company, London, 1939. Pp. 219. $2.10. 

Both of these authors, particularly Professor Keeton, enjoy a high 
status in the roster of authorities on International Law. Hence their 
views are entitled to most serious consideration. Moreover, this book 
is sponsored by the New Commonwealth Institute, organized in 1934 
with an international personnel of jurists (Belgium, France, England, 
Finland, Scotland, Netherlands, Sweden, Greece, Switzerland, United 
States), as a research committee to report on plans for world-reorgani
zation after the present war. 

The successive chapters examine first the history, background, and 
functions of International Law ( chaps. I, II, III); State sovereignty 
and the agencies of international morality (chaps. IV, V); the League 
of Nations and the several ineffective pacts for settlement of inter
national disputes ( chaps. VI, VII, VIII); and the international inci
dents of 1920-1935 exemplifying the ineffectiveness of any of these 
methods for controlling deliberate breaches of international law ( chap. 
IX). The final chapter X discusses "the problem of super, national 
federalism", examining the analogies of the British Commonwealth, the 
American Federal Nations, the Streit plan, etc. 

And what solution do these authors favor, to make international law 
work, "that is, to give to the accepted rules of international conduct of 
States the use of force" for the purpose of supporting the decisions by 
impartial organs in the same way in which it is employed in the sphere 
of municipal law? 

In general, a Federated Union is favored. In particular the Streit 
plan ("Union Now") is favored,-involving ( 1) international citizen
ship, ( 2) international control of war by "defences forces", ( 3) regula
tion of international trade, ( 4) international control of coinage, ( 5) 
international control of communications; all these five controls to be 
handed over to the Super-State. At least the foregoing, with some modi
fications, appear to be involved in the organization favored by these 
learned authors. 
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We have to say that we do not agree with them, for the simple reaso1 
that practically such a surrender of national powers cannot be expectec 
for another century or so. 

Is there then no practical solution available tomorrow? Yes, then 
is. The skeleton plan of the League of Nations is adequate for thi 
purpose in hand. What is that purpose? Not to hand over nationai 
coinage and commerce and communications to a Super-State. Not tc 
ask any surrender of present national powers from any well-behaved 
State. All those activities can be co-ordinated , if need be, by voluntary 
co-operation, as provided in the League constitution. 

What is needed is an agreed method of farcing compliance by a State 
which deliberately refuses to obey a rule of behavior adopted by vote 
of the congress of nations as represented in the League. Whether that 
disobedience relates to coinage or health or communications or forcible 
aggression is immaterial. The needful thing is to compel compliance 
with the adopted rule. 

Now the Streit plan, and other plans, proceed on the assumption of 
using military force to compel compliance. Here, it seems to us, is the 
fallacy. Any plan for employment of military force encounters two 
obstacles; first, it relies upon killing by fighting, which is the miserable 
resort of the bloody past; secondly, it relies upon a hybrid union of alien 
races under a common military command, which measure will never 
be conceded, by the stronger nations at least. 

What then remains, as a method of compulsion? Why, economic 
force, of course. This is the method now being used, single-handed, by 
Britain against Germany, and partly used against China and Japan. It 
is the method provided in Article 16 of the League of Nation's con
stitution: "all other Members of the League hereby undertake imme
diately to subject [ the violator] to the severance of all trade or financial 
relations, the prohibition of all intercourse between their nationals and 
the nationals of the covenant-breaking State, and the prevention of all 
financial, commercial or personal intercourse between the nationals of 
the covenant-breaking State and the nationals of any other State, whether 
a Member of the League or not." 

This method, applied to enforce a vote by the Congress of Nations, 
would soon bring to terms the disobedient nation. It would include 
the suspension of all the off ender's bank credits, the embargo of all its 
shipments of merchandi§..e, the impounding of all its ships and other 
properties on hand in the other countries, and a dozen other items of 
economic pressure, irresistible in their totality. 
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The application of this expedient would take place upon a vote of the 
Congress, made after investigation and declaring the offence. Twice 
since 1920 has such a situation arisen. In 1931 , after full investigation 
by an impartial committee of the League of Nations, Japan was held 
to have acted unjustifiably in occupying Manchuria ; had a universal 
economic boycott been then applied, Japan would have been forced to 
retreat from its position. In 1934, Italy was declared, by a vote of 
the League of Nations, after investigation, to be acting unjustly in its 
aggression upon Ethiopia. Had a universal economic boycott been 
applied, Italy must have abandoned its undertaking. We do not here 
pronounce on the correctness or incorrectness of the League's decision 
in those cases. We merely point out that the one effective expedient 
though available under the constitution, was not in fact applied. 

An economic boycott, universally applied, is today feasible, and is an 
irresistible force . It is a preferable substitute to the world-old method 
of mutual bloody combat. The machinery provided in the constitution 
of the League will suffice, if used. 

The way to "make international laws work" is to resolve to employ 
the international economic boycott. No Super-State is needed. No 
State need be asked to surrender the normal control of its coinage or 
trade or communications or any other international activity. But what 
is needed is the willingness of the member-States of any form of Union 
( whatever its name) to join in such a boycott rather than allow any 
single nation to defy the rules of conduct laid down by the Union. 

JOHN H. WIGMORE* 

CASES ON MORTGAGES ON REAL PROPERTY-by Morton C. Campbell.t 
West Publishing Company, St. Paul, 1939. Pp. xxii, 794. $5.00. 

This book is very much like the first edition published in 1926. It 
has the same chapters in the same order and each chapter has about the 
same proportion originally allotted to it. The second edition is about 
one-fourth larger than the first. The additions include about a dozen 
cases decided since 1926, new citations, and expanded discussions of 
such current developments as mortgages for future advances, mortgages 
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of income, receiverships in mortgage foreclosures, and priority problems 
related to realty mortgages and liens on chattels attached to the realty. 
The author continues his practice of supplementing each section with 
hypothetical problems designed to develop the points brought in in the 
main cases or the footnote comments. The second edition, like the first, 
emphasizes Minnesota law because of its importance in the law of power 
of sale mortgages but there is also much illustrative material on the 
characteristic mortgage practices in other states. 

Professor Campbell is a thoroughly competent technician. Out of 
his extensive knowledge of mortgage law he has developed an analysis 
of the subject which will give any student who follows it conscientiously 
and with some ability a comprehension of mortgage problems sufficient 
to enable him to engage in mortgage practice with a sense of adequate 
preparation. 

Teachers of mortgages may have some argument with Professor 
Campbell as to the order of his chapters and as to arrangement of cases, 
but these differences are of minor significance. I personally agree with 
the author's comparatively early treatment of foreclosure problems and 
prefer that priority questions be approached more promptly, but after 
the course is covered it is of little consequence what order is followed 
so long as the result is comprehensive treatment of the basic questions. 
Some persons may still doubt the utility of including the formal problems 
at the end of each section; partly because they may feel that so many 
problems tend to delay progress through the book, or partly because 
they fear such questions may stifle the instructor's initiative. I think 
these objections are of little weight and that Professor Campbell's care
ful organization of the problems amounts to a genuine contribution to 
teachers. 

One of the questions raised by any book devoted solely to real estate 
mortgages is whether a modern law school curriculum can afford a 
separate course on this subject, if it means, as it often does, that it 
makes it more difficult for the ordinary student to take any other course 
on security with the possible exception of suretyship. Security prob
lems concerning chattels and intangibles are also important. The coun
sellor on business law ought to learn something in law school about 
pledges, chattel mortgages, conditional sales and assignments of accounts 
receivable, as well as about real estate mortgages and suretyship. The 
continuance of separate courses on suretyship and mortgages makes it 
difficult if not impossible for most law schools to give the student any 
broad course on the whole security field. 
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My colleague, Professor Karl N. Llewellyn, reviewed Professor Camp
bell's first edition at length.t The review as a whole was highly com
plimentary but Professor Llewellyn did pay particular attention to what 
he regarded as Professor Campbell's ignoring of law-in-action. While 
the reviewer admitted that law school classes should not become hours 
for debating questions about economics and sociology, and that the 
law teacher ought not to forget that he was primarily concerned in the 
training of craftsmen, he felt that in such a course as mortgages a 
certain amount of attention should be given to considering the law 
against the facts of men's lives. It is easy for enthusiasts for what 
is called the functional approach to become careless about the patient 
study necessary for technical mastery. It is perhaps even easier for a 
sound technician to feel that he has no concern beyond introducing 
students to his own specialty. Somewhere there must be a middle 
ground. This golden mean of treatment can likely be more readily at
tained when security is viewed as a whole than when it is divided in the 
law school curriculum into its better-known fields. 

To return to Professor Campbell's second edition, one can have no 
hesitation in pronouncing it a conservative revision of a workmanlike 
conservative first edition. 

JOHN HANNA* 

TREBLE DAMAGES UNDER THE ANTI-TRUST LAWS-by Paul E . Hadlick.t 
Ransdell, Inc., Washington, D. C. Pp. 504. $5.00. 

The author has approached a subject which is highly technical and 
specialized with such thoroughness as to cover substantially the entire 
field. · Treble damages are fixed not as a penalty but as additional 
compensation. The Sherman Act provided treble damages and the Clay
ton Act somewhat enlarged the jurisdiction and conditions under which 
treble damages are given for injury done under the Anti-Trust laws. 
In effect the book is an interpretation of the judicial decisions with 
respect to the pertinent sections of these two laws and the Robinson
Patman Act. 

About the only other place where the federal courts are allowed to 
give treble damages is for the infringement of patents. The Anti-Trust 

tLJewellyn, Book Review (1926) 40 HARV. L . REV. 142. 
*Professor of Law in the Columbia University School of Law. 

tMember of the District of Columbia and New York Bars. 
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laws, in addition to give treble damages allow the court to include 
with the costs, a reasonable attorney's fee. This is not allowed under 
the patent statutes but the copyright statutes do allow the courts to 
award a counsel fee to the winning party, and under some circumstances 
may treble the allowance of damages. The author has confined himself 
-rather strictly to attention to cases under the Anti-Trust laws but that 
field has been covered so thoroughly that one interested may not need 
to look elsewhere. 

Our first Anti-Trust law, the Sherman Act, was passed on July 2, 
1890 and the present volume was issued on the fiftieth anniversary of 
that date. It includes the cases decided by the Supreme Court as late 
as May, 1940. Although there was a good deal of litigation under one 
or another phase of the Sherman Act the first treble damages case to 
reach the Supreme Court was decided in 1904. 

The author begins with a short chapter in which he sets out in thirty 
pages a general outline of the law relating to treble damages, including 
the general principles, the application of the statute of limitations, juris
diction of courts, pleadings, practice and the actual trial. Thereafter 
he takes up in separate chapters the cases in detail, giving the history 
of the litigation having to do with each particular kind of business. This 
is a very helpful way of considering the subject since it avoids the 
sketchy, piecemeal treatment of cases which many textbooks seem to 
think desirable. Also the reader may, by the use of the index, refer to 
a specific phase of the case or he may examine the entire case thoroughly, 
including the procedure and decisions in the trial court and in the ap
pellate courts. Of course there are constant cross-references and com
parisons between the various cases so that no case is considered in a 
vacuum by itself but in its relation to the entire subject. At the same 
time it is possible to get from the book a more or less chronological 
development of the law. While the book is confined to federal anti
trust cases having to do with interstate commerce there is occasional 
reference to state anti-trust laws, although no attempt is made care
fully to review the various decisions under the state laws. The author 
points out emphatically that it is the subject matter of the statute 
which affords jurisdiction to the federal courts and not diversity of 
citizenship. 

The author points out who are proper parties and what should be 
set forth in the complaint and how the foundation for treble damages 
should be laid, although he states that when actual damages are deter
mined the statute is automatic as to trebling of the verdict. He points 



1940] BOOK REVIEWS 269 

out some peculiarities of evidence and measure of proof needed at the 
trial and shows what may be measures of damages. 

The appendix includes forms of pleadings which have been before the 
courts as well as copies of the text of the Anti-Trust laws. There is 
an adequate index and the field covered by the book is indicated by a 
twenty-six page table of cases. 

When taken with the author's recent book on criminal prosecutions 
under the Sherman Anti-Trust Act the present book very thoroughly 
covers anti-trust litigation. It should be on the desk of every lawyer 
who has anti-trust litigation and it will be in constant use. 

KARL FENNING* 

*Professor of Patent Law, Georgetown University School of Law; Former Assistant 
United States Commissioner of Patents. 




