
THE
GEORGETOWN LAW JOURNAL

volume 29 FEBRUARY 1941 numbers

“ADMINISTRATIVE JUSTICE AND THE SUPREMACY 
OF LAW”
James Hart*

STIMULATED by far-reaching changes at home and abroad, but not 
until very recently completely absorbed by the impending necessity 

of making critical choices in relation to the world crisis, America has 
of late been in process of taking stock of her way of life in all its aspects. 
An important item in that stock is the relatively recent expansion of 
“administrative justice.”

Administrative discretion is no new phenomenon; and administrative 
law has always existed as a disconnected series of special cases in the 
several fields of the law,1 together with the law of officers* 2 and of extra
ordinary’ remedies.3 What is relatively new, however, is the advance of 
administrative discretion from a minor to a major role4 in the drama of 

•B.A., 1918, M.A., 1919, University of Virginia; Ph.D., 1923, Johns Hopkins University; 
Member, President’s Committee on Administrative Management, Summer 1936. Professor 
of Political Science and Lecturer in Administrative Law, University of Virginia. Author of: 
The Ordinance Making Powers of the President of the United States (1925); 
Tenure of Office under the Constitution: A Study in Law and Public Policy (1930); 
An Introduction to Administrative Law (1940) ; Some Aspects of Delegated Rule- 
Making (1939) 25 Va. L. Rev. 810; Bearing of Myers v. United States upon the Independ
ence of Federal Administrative Tribunals (1929) 23 Am. Pol. Sci. Rev. 657; The Emergency 
Ordinance; A Note on Executive Povoer (1923) 23 Col. L. Rev. 528.

sThus the law of torts gave rise to the tort liability of public officers, the law of con
tracts to the contractual liability of public officers, and the criminal law to the criminal 
liability of public officers. See Hart, An Introduction to Administrative Law (1940) 
cc. XXIII-XXV.

“This term has a more restricted and a broader sense. Cf. Hart, op. cit. supra note 1, 
pt. I, and Mechem, A Treatise on the Law of Public Offices and Officers (1890).

““American administrative law had its early development through the use, primarily, of 
these remedies.” Sears, Cases and Materials on Administrative Law (1938) vii.

'See Dimock, The Role of Discretion in Modern Administration in The Frontiers of 
Public Administration (1936) 45-65; Cooper, Administrative Justice and the Role of 
Discretion (1938) 47 Yale L. J. 577.
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modern American government. The general causes of this advance have 
been many times explored.5

What is of primary significance in stock-taking is that this whole 
development has followed the pattern of what generally occurs when 
folkways are projected into radically new conditions. New ends emerge 
and make insistent demands for recognition. This recognition is resisted 
by those whose interests are rationalized as cherishment of traditional 
ends. The result is a conflict of ends6 that at first produces confusion 
if not a sense of frustration. Soon or late, however, the newly emergent 
ends have to be accorded recognition in the operation of the social order. 
One result in America has been an enormous enlargement of govern
mental controls and direct services. This fact, together with the increased 
complexity of the social and economic conditions upon which these con
trols and services impinge, has necessitated some readaptation of tradi
tional methods, including what is traditionally known as the “supremacy 
of law.”

In terms of pre-nineteenth century rates of social change, the techno
logical-industrial revolution was sudden; and the judicial process is a 
notoriously slow method of legal change.7 The legislative process was 
accordingly called into action; but legislative laymen were bewildered 
by the multiplying pressures and by the complexity of the problems that 
these pressures were forcing them to tackle. They were thus compelled 
by practical necessity to devolve the working out of their general policies 
upon other agencies of government.

In so far as the powers thus required to be delegated took the form 
of rule-making,8 they could not constitutionally be given to the courts. 
In so far as they took the form of applying statutory abstractions to 
concrete cases, the demand was for more expert handling and more 

*See, for example, Hart, Tenure of Office under the Constitution: A Study in Law 
and Public Policy (1930) 1-52.

®On the general point of view upon which this paragraph and indeed this whole paper 
are premised, see Dewey, Human Nature and Conduct (1930). See also Allport, Out 
Institutional Habits (1930) 162 Harper’s Monthly 182; Allport, The Psychological Nature 
of Political Structure (1927) 21 Am. Pol. Sci. Rev. 611; Dewey, The Quest for Cer
tainty: A Study of the Relation of Knowledge and Action (1929).

’’See Munro, Common Law and Common Welfare (1931) 147 Atl. Monthly 533.
8See Comer, Legislative Functions of National Administrative Authorities (1927); 

Hart, The Ordinance Making Powers of the President of the United States (1925); 
Hart, The Exercise of Ride-Making Power in President’s Committee on Administrative 
Management (1937) 311-355; see Hart, op. cit. supra note 1, for further references in 
Bibliography.
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effective enforcement than was afforded by traditional common-law 
proceedings. The result was the rise of administrative legislation and 
adjudication9 as middle terms between statutory enactment and judicial 
review.

The lag between customary patterns and a changing economy pro
duced serious maladjustment; and the institutional changes just noted 
represented attempts at readjustment. First attempts at readjustment 
grow, however, not out of theory, but out of pragmatic demands. They 
run counter to traditional habits of thought. Hence, they produce a felt 
difficulty," which is the first stage in what John Dewey calls “the logic 
of human thinking.”10 *

In this instance the felt difficulty is the apparent conflict so brilliantly 
explored fourteen years ago by John Dickinson in a notable book from 
which this article takes its title.11 How is it possible to reconcile “admin
istrative justice” with those features of the common-law tradition that 
are summed up in “the supremacy of law”? This is the main question 
in stock-taking, because it is the starting point of ideological recon
struction.

Such a felt difficulty produces a ferment of thought that, if it is to 
culminate in ideological reconstruction, must follow four further stages 
described by Dewey:

( 1 i the “location” of the difficulty and its “definition” and clarification 
as an intellectual, social and moral “problem.”

(2) “suggestion of possible solution.”
(3) “development by reasoning of the bearing of the suggestion.”
(4) “further observation and experiment leading to its acceptance or 

rejection.’’12
That American administrative law is in a ferment of thought must 

be sensed by all. There have been many informal gatherings and formal 
conferences and institutes called to explore the subject. The law review 
literature, including extensive symposia, is growing apace.13 Case books 
are beginning to multiply.14 Individual scholars are conducting special 

9See Bi.achly and Oatman, Administrative Legislation and Adjudication (1934). 
On the common law tradition, see Pound, Tiie Spirit of the Common Law (1921).

!\Ser Ratner, The Philosophy of John Dewey (1928), 168-178, 172. Selections from
Mr. Dewey’s writings arc here made and edited.

"Dickinson, Administrative Justice and the Supremacy of Law (1927).
13Ratner, op. cit. supra note 10, at 172-173.
135ee, for example, the Bibliography in Hart, op. cit. supra note 1.



546 The Georgetown Law Journal [Vol. 29: p. 543

researches. The Special Committee on Administrative Law of the Amer
ican Bar Association has been active for several years,15 * and its admin
istrative law bill has been made the basis of the Logan-Walter bill1* 
recently vetoed by the President. In the federal government an Attorney 
General’s Committee on Administrative Procedure has produced numer
ous studies of individual agencies and is preparing a general report.’17 
In New York, the constitutional convention of 1938 made an abortive 
attempt to deal with administrative finality;18 and Governor Lehman 
later appointed Mr. Robert M. Benjamin to a one-man Commission on 
Quasi-Judicial Action of Administrative Agencies of the State of New 
York.

John Dickinson located the problem in a general sense, and his suc
cessors have been engaged in further diagnosis and clarification. This 
is all to the good. “The essence of critical thinking is suspended judg
ment, and the essence of this suspense is inquiry to determine the nature 
of the problem before proceeding to attempts at its solution.”19 A prin
cipal objection to the Logan-Walter bill was that it sought meat-axe 
reform in advance of adequate diagnosis.20

All the diagnostic activity mentioned above means a conscious effort 
to examine administrative law as a field and to locate the heart of the 
problem of reconciling “administrative justice” with the spirit of the 
“rule of law.” The appointment to the Supreme Court of Justices 
Frankfurter and Douglas will doubtless draw that high tribunal into 
this conscious effort.21
Administration (1906) and Freund, Cases on Administrative Law (2d ed. 1928), recent 
ones are Frankfurter and Davison, Cases and Materials on Administrative Law (2d 
ed. 1935), Maurer, Cases and Other Materials on Administrative Law (1937), Stason. 
The Law of Administrative Tribunals (1937), Sears, Cases and Materials on Admin
istrative Law (1938), Gellhorn, Administrative Law, Cases and Comments (1940).

ll5See Jaffe, Invective and Investigation in Administrative Law (1939) 52 Harv. L. Rev. 
1201, 1221-1236.

10See Isenbergh, Developments in Administrative Law, 1930-1940 (1940) 27 Va. L. Rev. 
29, 53-62.

17ZJ. at 62-63. For a list of its special studies, see Jennings, Monographs of the Attorney 
General’s Committee on Administrative Procedure (1940) 25 Minn. L. Rev. 123.

“Art. VI, § 27. This provision was defeated in the popular referendum. The matter 
may be followed through the New York Times.

“Ratner, op. cit. supra note 10, at 75.
™See Blachly and Oatman, Federal Regulatory Action and Control (1940) c. X.
“For a reference to the field as a field, see Mr. Justice Frankfurter’s opinion in Rochester 

Telephone Corp. v. United States, 307 U. S. 125 (1939). See also Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U. S. 134 (1940).



1941] Administrative Justice 547

Clarification of the problem, leading to the second stage—suggestion 
of possible solution—can be greatly advanced by preliminary investiga
tion of administrative processes in action, and of how they are affected 
by judicial review. It is bootless, to be sure, to gather data aimlessly, 
on the naive assumption that “the facts will speak for themselves.”22 
The “facts” are either meaningless bodies of miscellaneous information, 
or else they are the answers that careful inquiry yields to definite ques
tions. We must formulate questions before we can know what facts are 
worth finding out.

We thus seem to face a vicious circle. We ask questions of experience 
in order to clarify our problem; but how can we ask meaningful ques
tions until we have analyzed that problem? This, however, is but the 
dilemma inherent in all social science research that does not get stuck 
either on the horn of raw empiricism or the horn of a rationalism un
related to life. The resolution of the dilemma lies in the realization that 
there is, at every stage of the process, an interaction of deduction and 
induction. Tentative questions lead to investigation, which in turn throws 
up new or revised questions, and so sharpens our analysis.

This means that we must never divorce detailed investigation from 
exploration of the problem in its larger aspects. Such exploration has 
the wholesome and illuminating result of dragging our assumptions into 
the open.23 For the present writer the major premise of sociological 
wisdom is thus expressed by A. N. Whitehead in one of his characteris
tically pregnant but cryptic sentences: “Those societies which cannot 
combine reverence to their symbols with freedom of revision, must ulti
mately decay either from anarchy, or from the slow atrophy of a life 
stifled by useless shadows.”24 All his thinking about administrative law, 
as about the broader aspects of readaptation and ideological reconstruc
tion. is oriented to this major assumption.

The application of this assumption to the present problem may be 
>tated thus: The common-law tradition is a heritage from our past that 
all of us cherish and none of us would recklessly discard. At the same 
time, the newr economy has produced what Woodrow Wilson well called 
a “new era of human relationships,”25 and this stubborn fact makes it 

®C/. Barry, The Scientific Habit of Thought (1927) c. II; Cook, Scientific Method 
and the Law (1927) 25 The Johns Hopkins Alumni Mag. 213, 224, 226.

*Cf. Cardozo, The Nature of the Judicial Process (1921) 167 ff; Cook, supra note
22. at 223; Dewey. The Public and Its Problems (1927) c. VI; Holmes, Collected
Legal Papers (1921) passim.

’‘Whitehead, Symbolism: Its Meaning and Effect (1927) 88.
“Wilson, The New Freedom (1914) 7.
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the part of statesmanship to reexamine the common-law tradition in the 
light of these new relationships, to which it needs to be adjusted.

Such reexamination may have any one of three results. First: it may 
enable us to distinguish those elementary principles of the common law, 
which sum up the cumulative experience of generations as to justice and 
fair play, from those transient applications of these principles, which 
are relative to circumstances and hence may have been outmoded. The 
touchstone of this distinction is the dichotomy of ends and means. Those 
principles that relate merely to the means of attaining justice are subject 
to reexamination in terms of their utility as means in the light of given 
conditions. The last fifty years have witnessed changes in conditions 
that are so radical that refusal to reexamine these secondary or instru
mental principles convicts one of stupidity or bias.

Secondly: the proposed reexamination may reveal the limits of the 
applicability, under changed conditions, of some of the elementary prin
ciples themselves. What is here meant may be indicated by analogy 
from the related field of political economy: the modern objection to the 
classical economics is not that it has ceased to be true. It is rather that 
some of us suspect that parts of it are simply inapplicable to this new 
world in which we live.26

Thirdly: reexamination of the common-law tradition, in its relation 
to the social order of today, may even disclose newly emergent social 
ends that actually conflict with the ends assumed or emphasized by the 
tradition, but whose attainment is no less a requirement of justice than 
is the preservation of such traditional ends. It is such a conflict of ends2, 
that reveals the fundamental problems of a period of readjustment. 
For here are the dilemmas that must be resolved if ideological recon
struction is to be achieved. It is precisely here, however, that White
head’s thesis is most helpful. With that as our clue, we see the problem 
as involving, not the choice of one end in preference to the other, but 
rather such a redefinition of traditional ends as will find a place for 
what is worth while in the new ones.

Each of these three possible results may briefly be illustrated. The 
distinction between the primary and the secondary principles of the 
common law may be illustrated in the difference between a fair hearing 
in administrative adjudication and one that reproduces all the ceremonial

MCf. Berle and Means, The Modern Corporation and Private Property (1933); Means, 
The Distribution of Control and Responsibility in a Modern Economy (1935) 50 Pol 
Sci. Q. 59.

TArnrrv TTttax4-m Mjtttdf ivn CnwnTTrT flQXO'i



1941] Administrative Justice 549

Of a court trial.28 To say this, of course, is but to state the problem, not 
to solve it.29

The limits of the applicability of common-law criteria are seen in 
workmen’s compensation.30 That no man shall be made liable without 
fault appeals to something very deep in our sense of justice, and is 
eternally true where it is applicable.31 As long as the employer’s liability 
was conceived in terms of a simple relation between a master and his 
servant considered in a vacuum, it seemed obviously unfair to make the 
master liable without fault. Elementary justice seemed to require the 
fellow-servant, contributory negligence, and assumption of risk doc
trines.3" As soon, however, as the basic conception shifted to one of 
lifting the crushing burden that actually rested upon the shoulders of 
the innocent victims of industrial accidents, by regarding the cost of 
compensation as a part of the cost of production that might justly be 
passed on to the consumer, the principle of no liability without fault did 
not become false, but merely ceased to be applicable.

In this modern view of the matter, the effect of an administration of 
workmen’s compensation that deliberately gives the benefit of doubt to 
the claimant,33 is merely to produce a slight increase in the insurance 
rate, with the further result that each consumer pays an infinitesimally 
greater sum for his purchase. This larger sum represents only a reason
able margin of error. As between employer and employee, the benefit 
of doubt to the latter does no violence to one's sense of justice, for the 
simple reason that the whole subject has been taken out of the category 
of common-law justice as between man and man, and placed on an in
surance basis where common-law thinking34 is inapplicable.

-'For an intelligent approach to this problem see Stephan, The Extent to Which Fact- 
Finding Boards Should Be Bound by Rides of Evidence (1938) 24 A. B. A. J. 630.

“In trying to solve this problem, the student may well run into the second and third 
results mentioned below. That is, he may find some rules of evidence which are simply 
inapplicable, and others which it is desirable to retain, but which conflict with new ends 
of justice, so that their reinterpretation is called for.

•’Commons and Andrew, Principles of Labor Legislation (1916) 356-385.
®C/. Cook, supra note 22, at 220-221.
BSee Commons and Andrews, op. cit. supra note 30, at 358-362.
“The attitude of American courts is well expressed in the following quotation: “The law 

favors the payment of compensation. The statute upon which the claim is based was 
designed to protect, in proper cases, a workman against economic insecurity. . . .” Singer 
v. Industrial Accident Commission, 105 Cal. App. 374, 287 P. 567, 568 (1930). Cf. dis
senting opinions of Justices Seabury and Pound in Carroll v. Knickerbocker Ice Co., 218 
N Y. 435, 442, 447, 113 N. E. 507, 509, 511 (1916).

**Cf. Federal Communications Commission v. Pottsville Broadcasting Co., 309 U. S. 134,
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Care needs to be taken, of course, to keep frauds from producing 
unreasonable costs that will work injustice to the consumer. Fraud is, 
moreover, something that in itself violates a decent man’s sense of jus
tice, which revolts against all forms of what the common law condemns 
as unjust enrichment. Yet the fact that giving the benefit of doubt to 
the claimant makes possible an occasional fraud that might otherwise 
be prevented, does not justify departure from that rule of thumb. An 
occasional fraud, deplorable as it is in itself, places so insignificant a 
burden upon the consumer that it cannot justly be weighed against a 
hundred instances in which the injured man is compensated for an acci
dent under circumstances where conclusive proof is difficult or impos
sible,35 and the cost is spread thin among those for whom the victim 
was producing goods.

The administrative implications of this analysis are at once apparent. 
What is needed is a system that is simple, speedy and inexpensive, but 
which furnishes safeguards against wholesale abuse. By and large, the 
existing system seems to satisfy these requirements. At the same time, 
further study can doubtless discover ways and means of improvement: 
while the matter of hearsay evidence before workmen’s compensation 
commissions is one about which further thinking is in order.36

The third and most critical aspect of the felt difficulty presents a 
conflict of ends such as may appear in the exercise of what Freund called 
directing powers.37 The administrative tribunals entrusted with such 
powers have the apparently incongruous duties of enforcing legislative 
policies in the public interest and of adjudicating upon conflicting claims 
as between private parties38 or between the government on one side and

s^This difficulty is increased if the injured party dies: “The difficulty in proving the 
cause of death in cases where the person injured dies as a result of the injury has lone 
been recognized, and even in ordinary actions based on negligence, the rules requiring proof 
of freedom from contributory negligence on the part of the deceased are relaxed to some 
extent.” Justice Seabury, dissenting in Carroll v. Knickerbocker Ice Co., 218 N. Y. 435. 
445, 113 N. E. 507, 510 (1916).

^Miller, Application of Rules of Evidence to Fact-Finding Boards (1939) 17 Chi.-Kent 
Rev. 145. Stephan, loc. cit. supra note 28.

^Freund, Administrative Powers over Persons and Property (1928) 12-14, 59-64, 
140-174.

’’’An example would be workmen’s compensation, were it not for the fact that this form 
of administrative adjudication is here presented as one to which common-law principles 
are largely inapplicable. Hence, for an example, one turns to National Labor Relations 
Board cases. Here the employer makes a charge, against the employer, and then the Board 
or its agent issues a complaint. See Hart, op. cit. supra note 1, at 237-245. It is 
thus in a secondary sense a case of employee versus employer, but the Supreme Court has 
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private parties on the other.39
There is a tendency to describe this incongruity as a conflict between 

governmental efficiency as one end and justice to the respondent as the 
other. This is but to beg the question by the use of emotive terms.40 
If the issue is posed as one between “efficiency" and “justice”, our 
traditions lead us to prefer “justice” every time. The answer is thus 
anticipated in the very wording of the question. The only ways in which 
this may be avoided are to refrain from using evocative terms 41 or else 
to describe both ends in terms of the same evocative word. Since the 
‘‘hot’’ word42 creeps upon us to catch us unaware, the latter alternative 
is the safer.

It is thus in order to rephrase the question in terms solely of different 
aspects of justice. Regulatory statutes are often enacted for the pre
sumably just purpose of keeping the members of group “A” from ex
ploiting the members of group “B”.43 If this is not admittedly a require
ment of justice, then the issue goes to the policy of the statute rather 
than to the proper method of administering it.44 If it is a requirement 
of justice, then what is scornfully called efficiency may be merely effec
tive action in enforcement of this aspect of justice. At the same time, 
it must be our constant thought and effort to see to it that the particular 
member of group “A” who is charged with exploiting a member of group 
“B is given a fair trial of the charge.

Here, then, are two ends of justice that conflict in their implications

said: “The proceeding authorized to be taken by the Board under the National Labor 
Relations Act is not for the ajudication of private rights. . . . The Board acts in a public 
capacity to give effect to the declared public policy of the Act. . . .” National Licorice 
Co. v. National Labor Relations Board, 309 U. S. 350, 362 (1940). Primarily, then, it 
is a case of government (representing a public interest) versus the employer. See note 39 
infra.

**For example, rate-making orders. “The proceeding had all the essential elements of 
contested litigation, with the Government and its counsel on the one side and the appellants 
and their counsel on the other. It is idle to say that this was not a proceeding in reality 
azainst the appellants when the very existence of their agencies was put in jeopardy.” Mr. 
Chief Justice Hughes in Morgan v. United States, 304 U. S. 1, 20 (1938).

* Ogden and Richards, The Meaning of Meaning (1927).
aId. at 153.
“See (1917) 21 Am. Pol. Sci. Rev. 399-401.
“This is certainly one way of looking at the National Labor Relations Act, among others. 
“While this is obvious, it needs to be clearly borne in mind, because it would seem that 

those who oppose the policy of the National Labor Relations Act have now resorted to 
the strategy of accepting that policy in words, and undermining it by hamstringing its 
administration.
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for administrative procedure. One end calls for the exercise of a con
tinuous administrative function in the course of which adjudicatory duties 
occasionally emerge, but emerge only as an aspect of administration.45 
The other end calls for a divorce of the prosecuting from the judicial 
aspects.46 The former end calls for a flexible procedure, the latter for 
adherence to common-law rules of procedure and of evidence.47 The 
former calls for a high degree of administrative finality,48 the latter for 
a judicial review that does the administrative tribunal’s job all over again 
to be sure it was not wrongly done.49

This conflict poses the central problem of the next decade. The con
flict is sharpened by gazing intently at either end to the exclusion of 
the other. It is to be resolved in the spirit of Whitehead’s warning. 
We must retain loyalty to the spirit of the common-law tradition at the 
same time that we revise that tradition to meet the new demands of 
justice. The problem of the next decade is to work out a pattern that 
gives due weight to each end, and so to each aspect of justice. Total 
justice is a synthesis of “supremacy of law” as the thesis and “admin
istrative justice” as the antithesis;50 and we cannot rest content with 
anything less than the aim of achieving total justice.

In furnishing, through the administrative process, new protections to 
group “B” as against its exploitation at the hands of group “A”, we 
must not, in class bias, penalize men merely for membership in group 
“A”. We must penalize them only when there is reasonable ground for 
holding them guilty. On the other hand, in insuring fairness to members 
of this group, we must not so bifurcate the administrative process as 
to render it ineffective,51 or so overburden it with unnecessary procedural * 40 

*Cf. Hart, op. cit. supra note 1, at 291-308.
MSee Cushman, The Problem of the Independent Regulatory Commissions in President's 

Committee on Administrative Management (1937) 205, 222-223, 229-240. Cf. Landis. 
op. cit. supra note 34, at 91 ff; Brinkley v. Hassig, 83 F. (2d) 351, 356-357 (C. C. A. 
10th, 1936).

i7See note 36 supra.
^Landis, op. cit. supra note 34, c. IV.
40Is this not precisely what the Supreme Court, over Mr. Justice Brandeis’ vigorous 

dissent, allowed the district court to do in Crowell v. Benson, 285 U. S. 22 (1932)?
“The Hegelian method, whatever its dogmatism as a philosophy of the universe, has 

great suggestiveness as a practical method of tackling the job suggested by Whitehead’s 
warning.

n“. . . the net balance would still seem to favor leaving adjudication with the admin
istrative. The necessity for coordinating enforcement with policy is still so urgent as not 
to lead lightly toward divorcement of these functions.” Landis, op. cit. supra note 34,
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requirements that it will bog down of its own weight,52 or so broaden 
appeal to court as to delay prompt enforcement53 and in some cases to 
substitute the economic judgment of a lay judge for that of an expert 
administrator.54 To do these things is to defeat one end of justice as 
embodied in the governing statute.

As thus defined, the problem calls for reconsideration of every tradi
tional assumption in the light of the new, as well as the traditional ends 
of justice. Some of these assumptions will then appear as secondary 
because related to means rather than permanent ends, and hence liable 
to be discarded if experience shows they defeat the new ends of justice. 
Others will be found to be true where applicable, but no longer to be 
applicable to older problems when viewed in a new setting. Still others 
will be found worthy of reverence but liable to revision55 in order to 

^Stephan proposes (1) retention of the rules of procedural fairness, and (2) adminis- 
trative discretion, subject to judicial review of the reasonableness of administrative exercise 
of this discretion, with respect to the exclusionary rules that were designed to keep the 
lay jury from going astray. Stephan, loc. cit. supra note 28. It may turn out, however, 
that some even of the rules of procedural fairness are not applicable in detail, but only 
in spirit, to certain forms of administrative adjudication, or that they so conflict with 

ther equally valid ends of justice as expressed in the statutory policy, that some new 
synthesis is desirable. This matter needs further clarification.

"Under the rule of Smyth v. Ames, 169 U. S. 466 (1898), the delays have defeated the 
p licy of rate-making statutes. See the dissenting opinion of Mr. Justice Brandeis in 
Missouri ex rel. Southwestern Bell Tel. Co. v. Public Service Commission, 262 U. S. 276, 
289 (1923), and especially his concurring opinion in St. Joseph Stock Yards Co. v. United 
St ites. 298 U. S. 38, 73 (1936). See also Frankfurter, The Public and Its Government 
(1930), § m.

’■‘“The interesting problem as to the future of judicial review over administrative action 
is the extent to which judges will withdraw, not from reviewing findings of fact, but 
conclusions upon law. If the withdrawal is due to the belief that these issues of fact are 
I cst handled by experts, a similar impulse to withdraw should become manifest in the field 
of law.’’ Landis, op. cit. supra note 34, at 144. The brilliant case that Dean Landis then 
proceeds to make for this withdrawal, and for its consistency with the purpose behind the 
"rule of law,” illustrates how far further clarification of the problem may take us, not 
from the spirit, but from the traditional applications of basic concepts of the common-law 
tradition.

“This revision may often prove to be inconsistent only with the end as specifically and 
concretely conceived in terms of conditions that no longer prevail, but not inconsistent 
with the purpose behind that end when thought of in relation to modern conditions and 
an analysis of total justice that is expressed in terms of these modern conditions. Clarifi
cation has not proceeded far enough to justify our closing our minds to such possibilities. 
Rather, clarification will come only as we deliberately open our minds and re-examine 
our as'umptions in terms of the newer relationships and with reference to newly emergent 
needs and ends.
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achieve total justice in terms of the realities of new relationships.56
By thus stating the problem in terms not of whether a particular 

feature of the common-law tradition is inherently required by abstract 
justice,57 but of the adjustment of different but apparently conflicting 
ends of justice, we make concrete solution depend upon how the admin
istrative process works in practice, or how it can, by the invention of 
new techniques, be made to work. We thus open up specific and mean
ingful fields of administrative law research58 and of creative thinking 
in public administration.59

“It is not meant that the three possible results of reexamination which are mentioned 
herein are mutually exclusive. They are here suggested as three possible bridges between 
past “symbols” and their “revision.”

OTIt is a principal purpose of this essay to indicate how barren such an approach is. 
What is condemned, however, is not the use of abstract analysis, but rather that “pure" 
rationalism which analyzes the “essential nature” of justice without relating it to the social 
relationships to which it is to be applied. The “essential nature” rationalists should read 
a bit of William James! “Both observation and deduction are necessary for any knowledge 
worth having.” Whitehead, The Aims of Education and Other Essays (1929) 174.

“The research here called for is research that reaches beyond the decisions of appellate 
courts, beyond even the formal procedures of administrative tribunals, and on into the 
actual operations of the administrative process, and into its net results.

“The emergence of the idea of separating, within the staff of the administrative tribunal, 
the functions of prosecution and adjudication, is one such new technique, one such example 
of creative thinking in public administration. Dean Landis has pointed out that the 
“fusion” of these two functions “does not imply the absence of all checks. It implies only 
the absence of the traditional checks.” Landis, op. cit. supra note 34, at 98. If such 
techniques can attain the end sought in the common-law tradition by the complete sep
aration of prosecution and adjudication, then this latter technique is demoted from its 
time-honored position as an “end” to the position of a “means” that, in the interest of 
total justice, may need to be discarded. This is stated not as a dogmatic conclusion, but 
in the if-then form, as an illustration of the surprising results that may follow from the 
sort of reconsideration herein suggested.



MORTGAGES OF ACCOUNTS RECEIVABLE
David Cohen* and Albert B. Gerber*

rpHE aggregate value of accounts receivable held by business and in- 
A dustry in the United States runs into the billions of dollars.1 Yet, 
as a source of security, these accounts receivable are practically worth
less.* 2 This devaluation bears no relation to economic worth. It results 
from the insistence of our jurisprudence to judge today’s problems by 
yesterday’s standards. Juridical concepts molded into shape by the de
mands of a system of economics centering about tangible property have 
remained inflexible although much of the life blood of the business world 
has shifted to the field of intangibles.

The history of the alienability of choses in action has been narrated 
often and well.3 But a new twist has been added by the modern tech
nique of using the open account as a security device.4 The earliest re

•B S. in Education, University of Pennsylvania (1934) ; LL.B., University of Pennsyl
vania Law School (1937); Gowen Memorial Fellows, University of Pennsylvania Law 
School (1937-38); Members of Pennsylvania Bar; Ass’t Counsels Rural Electrification Adm., 
United States Dep’t. of Agric. Authors: Mortgages of Merchandize (1939) 39 Col. L. Rev. 
1338; The After Acquired Property Clause (1939) 87 Pa. L. Rev. 639.

‘The total of accounts receivable held by industry totalled roughly $5,000,000,000 on 
December 31, 1938. This constituted approximately 10% of all assets. The latter figure 
was about $53,000,000,000. These figures were obtained from the balance sheets listed in 
Moody’s Manual of Investment, Industrial Securities (1939). They do not take into 
account public utilities, banks, municipal and governmental corporations, etc.

See generally, Brinck, Accounts Receivable as Collateral (1936) 11 Wash. L. Rev. 134; 
Clark, The Assignment of Unearned Book Accounts (1927) 75 U. of Pa. L. Rev. 681; 
Glenn. Book Accounts as Collateral (1926) 26 Col. L. Rev. 809; Lauchheimer, Some Prob
lems of Modern Collateral Banking (1926) 26 Col. L. Rev. 129; Notes (1931) 72 A. L. R. 
856, (1933) 85 A. L. R. 222, (1925) 39 Harv. L. Rev. 253.

'See e.g., Irving Trust Co. v. Manufacturers Trust Co., 6 F. Supp. 185, 188 (S. D. N. Y. 
1934).

’Ames, The Inalienability of Choses in Action (1890) 3 Harv. L. Rev. 337; Bailey, 
Assignments of Debts in England from the Twelfth to the Twentieth Century (1931) 47 
L. Q. Rev. 516 and (1932) 48 L. Q. Rev. 547; Cook. The Inalienability uj Choses in Action 
(1916) 29 Harv. L. Rev. 816; Cook, The Alienability of Choses in Action: A Reply to 
Professor Williston (1917) 30 Harv. L. Rev. 449; Holdsworth, The History of the Treat
ment of Choses in Action by the Common Law (1920) 33 Harv. L. Rev. 997; Pollock, 
Assignment of a Chose in Action (1872) 1 L. Mag. & Rev. (n. s.) 553; Williston, Is the 
Right of an Assignee of a Chose in Action Legal or Equitable? (1916) 30 Harv. L. Rev. 
97; Winfield, Assignment of Chose in Action in Relation to Maintenance and Champertry 
(1919) 35 L. Q. Rev. 143.

‘Lauchheimer, supra note 1; Glenn, supra note 1.
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ported cases involving such an attempt date back to the middle of the 
last century5—not a very long time ago. Occasionally, the resourceful 
mortgagee was successful in sustaining the validity of the transaction;6 
sometimes not.7 However, the bulk of the cases did not make their ap
pearance until after 1920.

FUTURE ACCOUNTS

The major difficulty, prior to 1925, to accounts receivable financing 
was the judicial objection to the assignment of presently non-existent 
accounts unless such accounts were to arise pursuant to an existing con
tract. It was by analogy to the common law rule permitting transfers 
of tangible property potentially in existence, e.g., wool to be grown 
upon the back of a sheep,8 that a contractor who was under an obligation 
to build something in return for a sum of money to be received in the 
future was permitted to assign his interest in the receipt of such money.9 
But a physician who had a steady clientele of patients could not assign 
the accounts probably to come into existence as a result of his ministra
tions as there was no contractual arrangement for services and remunera
tion and these probable accounts could not, therefore, be considered as 
being even potentially in existence.10 Thus, the common law concept 
necessitating manual tradition in the transfer of tangible property, 
widened to include the doctrine of potential existence, could by dint of 
extreme stretching embrace those situations where the accounts assigned 
were, though non-existent, bound to come into existence barring a breach 
of contract. Free alienability of intangible interests could not be hoped 
for while such doctrines remained unaltered.

In those states where courts have already had the courage to decide 
that the common law restrictions were not suited to current problems, 
and where, therefore, the mortgaging of property to be acquired in the 
future is a permissible financial arrangement, a present transfer of ac
counts to arise in the future without reference to any contracts is ac-

BSee notes 6 and 7 injra.
6Field v. City of New York, 6 N. Y. 179 (1852); c/. Anderson v. Lewis & Co., 10 Ark. 

304 (1850).
’Purcell’s Adm’s, v. Mather, 35 Ala. 570 (1860) ; Skipper v. Stokes, 42 Ala. 255 (1868).
aSee Cohen & Gerber, The After-Acquired Property Clause (1939) 87 U. of Pa. L. Rev. 

635-636.
u/n re Cincinnati Iron Store Co., 167 Fed. 486 (C. C. A. 6th, 1909).
10Skipper v. Stokes, 42 Ala. 255 (1868).
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corded full validity.11 On the other hand, courts that have remained

“England had early adopted the view that after-acquired personal property might validly 
be mortgaged so as to create a lien superior to the claims of creditors. Holroyd v. Mar
shall. 10 H. L. Cas. 191 (1862). The same view was applied to permit the assignment 
ot accounts to arise in the future as security in Tailby v. Official Receiver, 13 App. Cas. 
523 (1888).

ARKANSAS: Mortgage of personal property to be acquired is valid re creditors. Far
row v. Farrow, 136 Ark. 140, 206 S. W. 134 (1918). So held with respect to future 
accounts. Baskin v. Aetna Life Ins. Co., 190 Ark. 448, 79 S. W. (2d) 724 (1935) (insur
ance agent’s commission).

CALIFORNIA: Statute permits the creation of a lien upon property to be acquired. 
Cal. Civ. Code (Deering, 1937) § 2883; see 17 Cal. Juris. § 151 (1924). The indication 
is that this rule will obtain with respect to accounts to be acquired. Union Collection Co. 
t. Oliver, 23 Cal. App. 318, 137 Pac. 1082 (1914).

IOWA: Follows the English rule re personal property, Pierre v. Pierre, 210 Iowa 1304,
2 N. W. 633 (1930), and applies the same rule to future accounts. Davis v. Pitcher, 
Iowa 13, 65 N. W. 1005 (1896); Funk v. Mercantile Trust Co. of N. Y., 89 Iowa 264, 

56 N. W. 496 (1893). The case of In re Nelson’s Estate, 211 Iowa 168, 233 N. W. 115
1 B0). apparently departed from the settled rule. However, the case involved a peculiar 

fact situation and Equitable Life Ins. Co. v. Brown, 220 Iowa 585, 262 N. W. 124 (1935), 
appears to bring the rule back in line.

MICHIGAN: Well settled rule that future personal property may be presently mort- 
paeed re creditors, Eddy v. McCall, 71 Mich. 497, 39 N. W. 734 (1888) ; see Fidelity Corp, 
t Post, 273 Mich. 697, 702, 263 N. W. 775, 777 (1935), and that the rule applies to 
accounts. Union Trust v. Bulkeley, 150 Fed. 510 (C. C. A. 6th, 1907) (applying Michigan 
’.aw ; Dunn v. Michigan Club, 115 Mich. 409, 73 N. W. 386 (1897) ; Fuller v. Rhodes, 
78 Mich. 36, 43 N. W. 1085 (1889).

MISSOURI: The law is not clear with respect to future personal property. Wright v. 
Bircher’s Ex’s. 72 Mo. 179 (1880) (valid) ; see Smith-Wallace Shoe Co. v. Wilson, 63 Mo. 
App. 326, 311 (1895) (valid). Contra'. Steckel v. Swift & Co., 56 S. W. (2d) 806 (Mo. 
App. 1933). See Cohen & Gerber, supra note 8, at 641-2. In a memorandum of an 
inreported decision it has been indicated that future accounts may be mortgaged. Bissel 
v Hill, 10 Mo. App. 593 (1881). Accord: McCluer v. Heim-Overly Realty Co., 71 F. 
(2d) 100 (C. C. A. 8th, 1934).

NEW JERSEY: Smithurst v. Edmunds, 14 N. J. Eq. 408 (Ch. 1862) (mortgage of 
future personal property valid against creditors) ; see also Colonial Trust Co. v. Stone 
Harbor Electric Light & Power Co., 280 Fed. 245 (D. N. J. 1922); Commercial Trust Co. 
v. Wertheim Coal & Coke Co., 88 N. J. Eq. 143, 102 Atl. 448 (Ch. 1917), aff’d on this 
point sub notn., Commercial Trust Co. v. Drayton, 90 N. J. Eq. 264, 105 Atl. 241 (1918) ; 
Buvinper v. Evening Union Printing Co., 72 N. J. Eq. 321, 65 Atl. 482 (Ch. 1907) (re 
future accounts).

NEW YORK: Early indication that future accounts may be validly mortgaged re 
creditor' Field v. City of New York, supra note 6. Later cases indicate that the “New 
York rule” which permits mortgaging of future personal property against purchasers but 
not creditors (as to which see Stone, The “Equitable Mortgage” in New York (1920) 20 
Col. L. Rev. 519; Walsh, Mortgages (1934) 57-63; Cohen and Gerber, supra note 8, 
at 639 et seq.) will be followed in the case of accounts. New York Security & Trust Co. 
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obedient to the letter of the common law rules refuse to hold valid as 
against creditors a mortgage of future accounts.12 Although cases are
v. Saratoga Gas & Electric Light Co., 159 N. Y. 137, 53 N. E. 758 (1899); Schaefer 
Brewing Co. v. Amsterdam Tavern, 171 Misc. 352, 12 N. Y. S. (2d) 701 (Sup. Ct. 1939)

NORTH CAROLINA: Leading exponent of the view that permits mortgaging of future 
personal property. Hicksen Lumber Co. v. Gay Lumber Co., 150 N. C. 282, 63 S. E 
1045 (1909). Permits mortgages of future accounts. Chemical Co. v. Johnson, 98 N. C. 
123, 3 S. E. 723 (1887).

NORTH DAKOTA: Statute similar to California, supra. N. D. Comp. Laws Ann. 
(1913) § 6706, applied to accounts, Reynolds v. Strong, 10 N. D. 81, 85 N. W. 987 (1901).

PENNSYLVANIA: Allows no mortgages of chattels generally because of no recordation 
machinery. See Cohen & Gerber, supra note 8, at 660 n. However, since the recordation 
problem does not arise in accounts such may validly be mortgaged re creditors. East 
Lewisburg Lumber & Mfg. Co. v. Marsh, 91 Pa. 96 (1879) (future accounts).

WYOMING: Personal property to be acquired may be mortgaged under common law. 
Frank v. Hicks, 4 Wyo. 502, 35 Pac. 475 (1894), and by statute, Wyo. Rev. Stat. Ann. 
(Courtright, 1931) § 71-101. Same rule applied to future accounts. McCord, Brady & 
Co. v. Albany County Nat. Bank, 6 Wyo. 507, 46 Pac. 1093 (1896).

“GEORGIA: As a result of statutory interpretation, an after-acquired property clause 
has no validity against intervening claimants. Durant v. D’Auxy, 107 Ga. 456, 33 S. E 
478 (1899), interpreting Ga. Code Ann. (Park, et al., 1936) Tit. 67, § 103. Same rule 
applied to accounts. Ainsworth v. Mobile Fruit & Trading Co., 102 Ga. 123, 29 S. E 
142 (1897).

MASSACHUSETTS: The jurisdiction that established the rule that property to be 
acquired in the future may not be mortgaged as against creditors. Moody v. Wright. 
13 Mete. 17 (Mass. 1847); Jones v. Richardson, 10 Mete. 481 (Mass. 1845). Same rule 
applied to accounts to arise in the future. Taylor v. Barton Child Co., 228 Mass. 126, 
117 N. E. 43 (1917).

WISCONSIN: Follows Massachusetts rule re personal property. Comstock v. Scales. 
7 Wis. 159 (1858). So it holds that accounts to arise in the future may not be mort
gaged re creditors. O’Neil v. Kerr Co., 124 Wis. 234, 102 N. W. 573 (1905).

The cases on the subject of mortgaging future accounts arose in some jurisdictions prior 
to the crystallization of the rules regarding personal property. In these instances the 
earlier cases are probably no longer authoritative. In an early West Virginia case, Huling, 
Brockerhoff & Co. v. Cabell, 9 W. Va. 522 (1876), it was held that accounts to arise in 
the future could not be assigned because they had no actual or potential existence. The 
common law viewpoint was stressed. This case is overruled in principle by Horner- 
Gaylord Co. v. Fawcett, 50 W. Va. 487, 40 S. E. 564 (1901) ; Triumph Electric Co. v. 
Empire Furniture Co., 70 W. Va. 164, 73 S. E. 325 (1911) ; Benson v. Wood Motor Parts 
Corp., 115 W. Va. 200, 174 S. E. 895 (1934), which adopt the rule that future personal 
property may be validly mortgaged. In Alabama the early cases refused to permit the 
mortgaging of future accounts. Purcell’s Adm’r v. Mather, 35 Ala. 570 (1860); Skipper 
v. Stokes, 42 Ala. 255 (1868). The first cases dealing with future personal property 
adopted a contrary viewpoint. Myer v. Johnston, 53 Ala. 237 (1875) ; Roe v. State, 82 
Ala. 68 (1886). The new view has been consistently followed with respect to personal 
property. Littleton v. Abernathy, 195 Ala. 65, 70 So. 282 (1915); Bank of Oakman v. 
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rare, the probability is that in either class of jurisdiction, the transfer 
will be valid and effective as between the parties.13

BENEDICT V. RATNER

Other than the ban against the present transfer of accounts to arise 
in the future (serious enough in itself, of course) there was little diffi
culty in the way of obtaining credit upon book accounts until the Su
preme Court of the United States in the well-known case of Benedict v. 
Ratner'*  lifted the rule circumscribing the mortgaging of stock in trade 
held for resale and with a heavy thump dropped it into the field of 
accounts receivable transactions.

The facts of Benedict v. Ratner bear repetition. The corporation there 
involved assigned its book accounts, present and future, as collateral 
for a loan. It was agreed between the corporation and the assignee that 
the existence of the assignment was to be kept a secret and that collec
tions on the accounts were to be made by the corporation. As the 
accounts were collected, the cash receipts obtained were mingled by the 
corporation with its other funds. The contract further provided that 
upon default by the corporation of its obligation to repay the loan, the 
assignee w’as empowered to inform the creditors of the assignment and 
to proceed to collect the accounts directly. In proceedings following the 
bankruptcy of the corporation, the assignee sought to have his claim to 
the accounts receivable adjudged superior to the claim of the trustee in 
its rule with respect to choses in action at one time, Shackelford v. Kiser Co., 131 Ala. 
224, 31 So. 77 (1901), but in a later and contrary case came back to it. Clanton Bank 
v. Robinson, 195 Ala. 194, 70 So. 270 (1915).

In Texas, although a mortgage of after-acquired property has always been valid, Rich
ardson v. Washington & Costley Bros., 88 Tex. 339, 31 S. W. 614 (1895) (first decision 
on point), no such effect is accorded to security transactions involving future accounts. 
First Nat. Bank of Houston v. Campbell, 193 S. W. 197 (Tex. Civ. App. 1917); but cf. 
Coppard v. Martin, 15 F. (2d) 743 (C. C. A. 5th, 1926), cert, denied, 273 U. S. 753 (1927) 
(contra, following Texas general law).

uSee Savage Tire Sales Co. v. Stuart, 61 Mont. 524, 203 Pac. 364 (1921), pointing out 
that in mortgages of accounts receivable validity between the immediate parties is always 
accorded just as in the case of mortgages of merchandise. As to the latter see Cohen and 
Gerber, Mortgages of Merchandise (1939) 39 Col. L. Rev. 1338, n. 1.

’*268  U. S. 353 (1925). Prior to Benedict v. Ratner, the identical problem arose in 
In re Michigan Furniture Co., 249 Fed. 978 (S. D. N. Y. 1918), where Judge Learned 
Hand in a brilliant decision held that the rules relating to the mortgaging of merchandise 
do not apply to the mortgaging of accounts receivable. See also Hammond v. Carthage 
Sulphite Pulp & Paper Co., 8 F. (2d) 35 (C. C. A. 2d, 1925) ; cf. Jackson v. Sedgwick, 
189 Fed. 508 (E. D. N. Y. 1911).
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bankruptcy representing the creditors. The Supreme Court, overruling 
both the district court and circuit court of appeals, ruled that the 
security assignment of the accounts receivable, those in existence at the 
time of the assignment as well as those which arise subsequently, was 
invalid as against creditors.

The Court reasoned as follows: The rights of the parties depended 
primarily upon New York law. There being no decision upon the point 
by the New York Court of Appeals, and the Appellate Division of the 
Supreme Court of New York having found in favor of the validity of 
such an assignment by a split court, the Supreme Court would determine 
for itself what the law of New York was. Under the law of New York 
any security transfer of tangible personal property in which the trans
feror reserves dominion over the res is fraudulent in law. An erroneous 
assumption has arisen that this conclusion is based upon the doctrine 
of “ostensible ownership” by the mortgagor. This is not the case and 
therefore the fact that there can be no application of the doctrine of 
“ostensible ownership” to the transfer of intangible assets such as 
accounts receivable is not relevant. The real basis for the rule applied 
in the case of tangible property is that the attempted transfer “imputes 
fraud conclusively because of the reservation of dominion inconsistent 
with the effective disposition of title and the creation of a lien.”15 * 17 The 
same inconsistency is presented by this attempted transfer of intangible 
property. Q.E.D.: An assignment of accounts receivable in which the 
assignor retains control is fraudulent and invalid as against creditors.

This doctrine enunciated by the Supreme Court is just so much sense
less verbiage. The Court mouthed conclusions of law without seeking to 
ascertain the reasons for the results. Fraud is intentional deception.1'" 
or as succinctly stated by the common law, suggest™ jalsi, aut supprcssio 
veri.11 Certainly this is not what the Court had in mind, although, as 
will be seen later, the facts may well have justified the conclusion reached. 
The use of language such as this is a dead give-away. The court did not 
like the type of transaction but doubted that it could convince others to 
dislike it similarly on the basis of the facts alone. Therefore, it did away 
with the necessity of a careful examination of the facts by stating that 
the facts, such as they were, “impute fraud conclusively.” This was 

1B268 U. S. 353, 363 (1925).
leSee e.g., Cloud County v. Hostetter, 6 Kan. App. 286, 51 Pac. 62 (1897); Mitchell v. 

Kintzer, 5 Pa. 216, 219 (1847); Brown v. Garlock, 15 Pa. Dist. Rep. 629 (1906).
17Snyder v. Findley, 1 N. J. L. 92, 93 (Sup. Ct. 1791) ; Lee v. Jones, 17 C. B. (n. s.) 

482, 144 Eng. Rep. R. 194 (Ex. 1864).
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not a new technique developed for this one brand of cases. The word 
“ fraudulent" with its variants has long been a convenient peg upon which 
courts hang decisions otherwise unsupportable.

It was not easy for the Supreme Court to reach the decision it did. 
At least two important obstacles had to be hurdled. The first was the 
irrelevancy of the stock in trade cases; the second was the existent New 
York authority.

The essential basis for denying full validity to mortgages of stock 
in trade held for resale is to protect creditors extending credit relying 
upon a mortgagor’s visible possession and apparent ownership of a 
fluctuating stock of merchandise.18 * But this has no application to ac
counts receivable financing because the two factual problems are not 
congruent. In the latter situation, there is simply no visible possession 
of anything by the assignor upon which the creditors can rely. The 
Supreme Court, understanding this and realizing that this analysis 
would remove the stock in trade cases as precedents, avoids this result 
by restating the hypothesis upon which the stock in trade decisions are 
based. Some factor common to both types of transactions must be found 
upon which to base invalidity. The “inconsistency of the transaction” is 
singled out for the honor.

The second impediment to the decision of the Ratner case was the 
exact precedent of the New York Appellate Division of the Supreme 
Court in the case of Stackhouse v. Holden™ A partnership, as security 
for an overdraft, assigned certain accounts receivable to a banker. The 
partnership was permitted to collect the accounts and to mingle the 
receipts with any other of its funds. Upon insolvency, the trustee in 
bankruptcy brought suit to set aside the assignment of some of these 
accounts. The court held, with two judges dissenting, that the transac
tion was valid as against creditors. The court faced the issues directly. 
To be sure, the transaction involved a secret lien, but that was so not 
because of any lack of bona fides, but because there was no machinery 
present whereby the transfer of intangibles could be publicly recorded. 
The rules applicable to chattels have no application to transfers of in
tangibles for the factual situations are totally different. Therefore, 
despite the precedent that may exist as to the invalidity of mortgages 
of stock in trade, there are no grounds for a carry-over of such decisions 
to the problems confronted in the mortgaging of accounts receivable.

"Cohen & Gerber, supra note 13, at 1341.
w66 App. Div. 423, 73 N. Y. Supp. 203 (4th Dep’t 1901).



562 The Georgetown Law Journal [Vol. 29: p. 555

The Supreme Court gave four reasons for rejecting the Holden case: 
(1) it was a decision of an intermediate Appellate Court; (2) it had 
never been cited since 1901 (though the court did not add that the prob
able reason for this was that no similar case had arisen); (3) there was 
a strong dissenting opinion; and (4) the case was probably distinguish
able on its facts (to be considered at greater length, infra).

WHAT IS NEW YORK LAW TODAY

The recent action of the Supreme Court in overruling the doctrine 
of a Federal common law20 raises the question whether Benedict v. Rat
ner now represents the law of New York. To the extent that that case 
was assumed to have created a Federal common law with respect to 
accounts receivable, its effect has been nullified.21 But whether it still 
is to be considered the law of New York is a different problem with the 
answer apparently turning upon the question of whether a decision by 
an intermediate appellate court in the absence of more imperative 
authority constitutes the law of the state so as to bar further inquiiy 
by the Federal courts. Those Federal courts which have met this prob
lem have felt themselves free to disregard the intermediate appellate 
decisions and to determine for themselves what the law of the given 
state is.22 Since in many instances the intermediate appellate court acts 
as the court of last resort it would seem that its decisions deserve full 
respect in the absence of any conflicting coordinate or higher court 
authority. The Supreme Court will probably not condone what certainly 
appears to be a violation of the spirit of the decisions outlawing the 
Federal common law.23

“Erie R.R. v. Tompkins, 304 U. S. 64 (1938), overruling, Swift v. Tyson, 16 Pet. 1 
(U. S. 1842).

21 As interpreted by some federal courts the Ratner case stands overruled now. See In re 
Samuel Kades, 18 F. Supp. 455, 457 (M. D. Pa. 1937) ; In re McCown, 31 F. (2d) 334, 
336 (E. D. Pa. 1928), both indicating a belief that Benedict v. Ratner created a genera! 
rule of law rather than applied an interpretation of local state law. If these cases are 
correct the decision should no longer be authoritative.

It may be important to note in this connection that the actual words of the court were 
that “the rights of the parties depend primarily upon the law of New York.” Benedict 
v. Ratner, 268 U. S. 353, 359 (1925) (italics ours). Under the new rule this should be, 
“The rights of the parties depend entirely upon the law of New York.”

“Field v. Fidelity Union Trust Co., 108 F. (2d) 521 (C. C. A. 3rd, 1939), (1940> " r 
of Pa. L. Rev. 487; West v. American Tel. & Tel. Co., 108 F. (2d) 347 (C. c :.h. 
1939).

™See (1940) 88 U. of Pa. L. Rev. 487, 490. See also 1 Moore and Friedman, Moore’s
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Only one other decision on the question of the mortgagability of book 
accounts has been decided in New York since Benedict v. Ratner and 
that was in 1932 prior to the ruling of the Supreme Court discussed 
above. In that case,24 one of the Appellate Divisions of the Supreme 
Court of New York accepted Benedict v. Ratner without any analysis of 
the decision and without citing the Holden case. The court apparently 
felt itself bound by the Supreme Court decision. If Benedict v. Ratner 
is now found to have been an erroneous judgment as to New York law, 
this latter case will probably fall with it—leaving standing, at least for 
a while, the majority opinion in the Holden case. In any event, the rule 
of Benedict v. Ratner will now be subjected to much greater scrutiny 
than it has been before. Unfortunately, in the past, the problem created 
by Benedict v. Ratner has received too little attention and practically no 
analysis. It has, somehow, become a bastard in the law. It is disowned 
by both mortgage25 and contract authorities.26 The courts, however, 
have made free use of the decision and the rule deduced therefrom to 
overturn all types of transactions. The case has been used as a basis 
for invalidating security transactions involving notes,27 stock securities,28 
and even a stock exchange seat.29

Federal Practice (1938) 97, interpreting Blair v. Comm’r of Int. Rev., 300 U. S. 5 (1937), 
as requiring federal courts to follow the decisions of state intermediate appellate courts. 

’‘Foreman v. Louis Jacques Construction Co., 235 App. Div. 494, 257 N. Y. Supp. 45 
2d Dep’t 1932); McClelland and Fisher, Corporate Mortgage Bond Issues (1937) 

294. cites State Bank of Williamson v. Lamoka Power Corporation, 269 N. Y. 1, 198 N. E. 
609 (1935), as in accord with the Ratner Case. Here a power company executed a mort
gage of all its property and income. Mortgagor defaulted and a receiver was appointed 
who collected $5,000 for power supplied prior to his appointment. The controversy raised 
the question of whether the mortgagee had priority as to this sum. Held, no, on the 
ground that the mortgagee’s lien upon income did not commence until after the appoint
ment of the receiver. The case involved only the problem of the mortgaging of income 
and not accounts. The question cf the reservation of dominion was neither raised nor 
discussed.

“The encyclopedic treatises on mortgages, Jones, Mortgages (8th ed. 1928) Vols. 1-4, 
and Jones. Chattel Mortgages and Conditional Sales (6th ed. 1933) Vols. 1-3, omit 
both the case of Benedict v. Ratner and the problem there raised.

"’Professor Williston cites Benedict v. Ratner only once as an example of the “possible 
danger of fraud against other creditors if the assignment is secret.” See 2 Williston, 
Contracts (rev. ed. 1936) 1183, n. 4. The problem of the retention of control over an 
assignment is not mentioned.

""Barnsdall State Bank v. Dykes, 26 F. (2d) 696 (N. D. Okla. 1928).
*Zn re McCown, 31 F. (2d) 334 (E. D. Pa. 1928), afTd sub. nom., Middleton v. Fidelity- 

Philadelphia Trust Co.. 35 F. (2d) 851 (C. C. A. 3rd, 1929).
wZn re M. J. Hoey & Co.. 19 F. (2d) 764 (C. C. A. 2d, 1927).
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PRESENT RULES

The problem of the mortgaging of accounts receivable with reserva
tion of dominion over the accounts by the mortgagor has been faced 
chiefly by the federal courts. Since Benedict v. Ratner these have almost 
unanimously adopted the rule that the retention of control by the mort
gagor of accounts receivable will invalidate the lien of the assignee as 
against creditors.30 Where the question has arisen in the state courts, it 
has been decided very much along the same lines as the particular juris
diction’s decisions as to the validity of mortgages of merchandise. Those 
states that have adopted the rule that stock in trade held for resale may 
not be validly mortgaged as against creditors have demonstrated a ten
dency to adopt a comparable rule in the case of the encumbering of ac
counts receivable.31 On the other hand, jurisdictions which have rejected 
the common law rule with respect to the mortgaging of merchandise 

’“Benedict v. Ratner was followed in the following cases in the federal courts: Markowitz 
v. Taylor, 94 F. (2d) 782 (C. C. A. 3d, 1938); Lone Star Cement Corp. v. Swarthout, 
93 F. (2d) 767 (C. C. A. 4th, 1938); Guinzburg v. Schulte, 91 F. (2d) 733 (C. C. A. 2d,
1937); Lichtenberg v. Harvey, 57 F. (2d) 82 (C. C. A. 2d, 1932) ; In re Borok, 50 F.
(2d) 75 (C. C. A. 2d, 1931); Walradt v. Miller, 45 F. (2d) 686 (C. C. A. 2d, 1930);
Blue v. Herkimer Nat. Bank, 30 F. (2d) 256 (C. C. A. 2d, 1929); Irving Trust Co. v.
Manufacturers Trust Co., 6 F. Supp. 185 (S. D. N. Y. 1934); Simand v. Paragon Paint 
& Varnish Corp., 8 F. Supp. 1011 (E. D. N. Y. 1934) ; In re Saxon Coffee Co., 22 F. (2d) 
999 (D. Md. 1927); In re Almond-Jones Co., 13 F. (2d) 152 (D. Md. 1926), of’d, 16 F. 
(2d) 986 (C. C. A. 4th, 1927), cert, denied, 273 U. S. 767 (1928); In re Edelstein, 18 F. 
(2d) 963 (S. D. N. Y. 1926).

^MISSISSIPPI: Permits no lien against creditors re stock in trade held for resale. 
Coffeeville Bank v. Stone, 151 Miss. 482, 118 So. 413 (1928) ; Johnston, Tallman & Co. 
v. Tutle Bros., 65 Miss. 492, 4 So. 553 (1888). The case of Hooker v. Sutcliff & Owen, 
71 Miss. 792, 15 So. 140 (1894), indicates that a similar view will be adopted toward the 
mortgaging of accounts in which the mortgagor retains control.

NORTH CAROLINA: If there are no existing creditors at the time of the execution 
of the mortgage it is valid re merchandise. Blanton Grocery Co. v. Taylor, 162 N. C. 
307, 78 S. E. 276 (1913). This will probably be followed in the field of accounts. See 
Sneeden v. Nurenberger’s Market, 192 N. C. 439, 135 S. E. 328 (1926), holding a security 
assignment of accounts invalid against creditors but indicating that had the assignment 
been recorded the result would have been otherwise.

WASHINGTON: Mortgages of merchandise invalid re creditors. See Kerr, Chattel 
Mortgages on Shifting Stocks of Goods in Washington (1936) 11 Wash. L. Rex’. 199. 
Follows Benedict v. Ratner in account cases. Fales v. Seiple Co., 171 Wash. 630, 19 P. 
(2d) 118 (1933).

WISCONSIN: Statutory' and common law rules against mortgages of stock in trade 
held for resale. See Notes (1939) 23 Marq. L. Rev. 80, 83; (1934) 9 Wis. L. Rev. 407. 
Same rule followed in accounts. Lauerman Bros. v. Riehl, 156 Wis. 12, 145 N. W. 174 
H014L
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have tended to hold security assignments of accounts receivable valid 
as against creditors although the assignor retained full control over the 
accounts and their proceeds.32 Perhaps the strongest case in the latter 
category was decided in Michigan where the court in a salutary decision 
squarely rejected the authority of Benedict v. Ratner.33

RETENTION OF DOMINION BY ASSIGNOR

Although the federal courts have established the rule that a security 
assignment of open accounts is invalid as against creditors if the assignor 
retains dominion over the accounts, many questions have arisen as to 
what constitutes reservation or retention of control. The problem is 
probably best handled by discussing those situations in which the 
assignor has been held not to have retained such control as would in
validate the lien of the assignee.

One instance of such surrender of control by the assignor was dis

“IOWA: Mortgages of merchandise held for sale are valid against creditors. Sperry v. 
Etheridge, 63 Iowa 543, 1 N. W. 657 (1884), aff’d, Etheridge v. Sperry, 139 U. S. 266 

1891). Apparently same rule will be followed with accounts. Funk v. Mercantile Trust 
Co., 89 Iowa 264, 56 N. W. 486 (1893) (holding, no discussion).

MICHIGAN: Leading exponent of valid stock in trade mortgages. Gay v. Bidwell, 
7 Mich. 519 (1859); Wingler v. Sibley, 35 Mich. 231 (1876). Squarely rejects Benedict 
x Ratner. In re United Fuel & Supply Co., 250 Mich. 325, 230 N. W. 164 (1930).

NEW JERSEY: Stock in trade mortgages valid against creditors. Page v. Kendig, 
7 Atl. 878 (N. J. Ch. 1887). Similar rule applied to accounts. Buvinger v. Evening Union 
Printing Co., 72 N. J. Eq. 321, 65 Atl. 482 (Ch. 1907).

PENNSYLVANIA: Does not permit chattel mortgages generally. See note 13 supra. 
Apparently objects to stock in trade mortgages in particular. Hower v. Geesaman, 17 
S. & R. 251 (Pa. 1828). However, a more recent case indicates that in cases of liens upon 
choses in action a more liberal view wall be followed and Benedict v. Ratner will be re
acted. Bachrack v. Huntingdon & Broad Top Mountain R.R. & Coal Co., 286 Pa. 325, 
133 Atl. 641 (1926).

ri/n re United Fuel & Supply Co., 250 Mich. 325, 230 N. W. 164 (1930).
In Kansas a mortgage of merchandise held for resale is invalid against creditors. Rathbun 

v. Berry, 49 Kan. 735, 31 Pac. 679 (1892). A contrary rule is apparently applied to a 
security assignment of accounts with control in the assignor. Hall v. Kansas City Terra 
Cotta Co., 97 Kan. 103, 154 Pac. 210 (1916). There are no recent cases in Kansas on 
the first point and, therefore, the latter decision may indicate a possible future reversal 
there In Texas a mortgage of merchandise exposed for sale is invalid re creditors by 
statute. Tex. Stat. (Vernon, 1936) Art. 4000. In Coppard v. Martin, 15 F. (2d) 743 
(C. C. A. 5th, 1926), cert. denied, 213> U. S. 753 (1927), an attempt to apply the statute 
to a case involving accounts was unsuccessful. An indication in accord with the latter 
case is found in Scott Grocer Co. v. Carter, 14 Tex. Civ. App. 136, 34 S. W. 375 (Tex. 
Civ. App 1896), where a lower court charge that an assignment of accounts was invalid 
unless the assignee had the sole right to collect was held error.
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cussed in the Ratner case34 and serves to emphasize the uselessness of 
that decision. If the assignor of the accounts is required to turn over all 
the proceeds from the accounts to the assignee, the lien will be valid.35 
This creates an anomolous situation. The transaction that is of benefit to 
creditors is banned, while the one that is injurious is permitted. If a 
businessman assigns his accounts as security and pays over to the 
assignee all sums realized, he is, in effect, milking the business for the 
mortgagee. If he were permitted to use these sums to run the business 
and pay debts, etc., the general creditors would have a double advantage 
of having a going concern to look to for payment of claims as well as 
a likely source of payment, the accounts. Yet a mortgagee who permits 
the assignor such freedom forfeits his lien. Ignoring the realities of the 
situation, this result may be justified on historical grounds. The common 
law from the time it first permitted assignments of choses in action, al
lowed the assignee to authorize the assignor to collect the debt.36 The 
doctrine was carried over into the accounts receivable field and became 
an accepted method of handling the problem.37 It should be noted that 
contract provisions establishing the agency relationship must be strictly 
followed if a valid lien is to be created. The restrictions such an agree
ment places upon the assignor narrow the scope of its use and feasibility 
to a great degree.

Seeking to escape the charge that control had been retained by the 
assignor and yet searching for an arrangement more suitable than the 
one discussed above, lawyers have devised some interesting and ingenious 
methods of achieving the desired result through roundabout measures. 
For example, before the decision in Benedict v. Ratner, the facts pre
sented by the following case38 were not an unusual means whereby an 

“268 U. S. 353, 363 (1925).
“Nolen v. Ware Trust Co., 10 F. Supp. 297 (D. Mass. 1935); Chapman v. Emerson, 

8 F. (2d) 353 (C. C. A. 4th, 1925) ; Hall v. Kansas City Terra Cotta Co., 97 Kan. 103, 
154 Pac. 210 (1916); in In re Dulberg, 60 F. (2d) 601 (E. D. N. Y. 1932), the assignor 
was required to pay over $100 per week out of the collections of the assigned accounts 
and was permitted to use the balance in the business. In summary proceedings, the assign
ment was held valid and distinguishable from Benedict v. Ratner. The court pointed out 
that the result might be otherwise after plenary proceedings. In the analogous situation 
of the mortgaging of merchandise there is a split of authority on this problem.

“See Note (1933) 85 A. L. R. 222, 227.
^Robertson v. Hennochberg, 1 F. (2d) 604 (W. D. Tenn. 1924) ; In re Literman, Becker 

& Co., 260 Fed. 543 (C. C. A. 2d, 1919) ; In re Cotton Manufacturer’s Sales Co., 209 Fed 
629 (E. D. Pa. 1913); Young v. Upson, 115 Fed. 192 (C. C. S. D. N. Y. 1902); Poage 
Milling Co. v. Economy Fuel Co., 128 S. W. 311 (Ky. 1910).

r  r----------------a _ 1 r*i  irr_ /> _ a a t? ✓ i \ r*  a / t> nr j mn/x
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assignee of accounts receivable maintained a check on the value of his 
security. A bank would accept accounts as security for a loan. Each 
account was stamped as assigned39 and a credit man would inspect the 
accounts and records every two weeks. But then came the decision in 
the Ratner case together with the fear that the system as previously 
devised might be construed as providing for the retention of control 
by the assignor. Counsel for the bank thereupon developed this tech
nique. All checks in payment of accounts were endorsed by the assignor 
to the bank which gave its own check for the total to the assignor. The 
court held that the new procedure succeeded in establishing a lien by 
the assignee valid as against a trustee in bankruptcy on the ground that 
the assignor had surrendered control to the bank since the assignor could 
not use any of the funds collected without specific individual consent 
from the bank in the form of its own check. Actually, of course, there 
was no change in the result—the dealings between the two parties were 
merely made more complicated.

In another case40 a construction company assigned the sums to become 
due under a contract. By agreement the funds paid were kept in a 
special account in a bank where one of the assignee's officers was an 
official. It was held that the segregation of the collected funds together 
with the supervision by an officer of the assignee created a sufficient 
restriction upon the assignor’s unfettered dominion so as to render the 
rule of the Ratner case inoperative.

The invisibility of the line of demarcation between a transaction in 
which there is a reservation of dominion and a situation in which the 
court will find that there is not, is demonstrated by a comparison of the 
case of Chapman v. Emerson41 with that of In re Almond-Jones.42 In the 

•The stamping of the account on the ledgers of the assignor may be of assistance in 
convincing a court of the bona fides of the assignment. The symbolical significance of 
the act seems to impress the courts. See Lone Star Cement Corp. v. Swarthout, 93 F. (2d) 
767, 769 (C. C. A. 4th, 1938), where the court specifically notes that the accounts were 
not marked on the ledgers of the assignor as having been assigned; Fales v. Seiple Co., 
171 Wash. 630, 641, 19 P. (2d) 118, 120 (1933).

*>McCluer v. Heim-Overly Realty Co., 71 F. (2d) 100 (C. C. A. 8th, 1934).
“8 F. (2d) 353 (C. C. A. 4th, 1925). Another extreme case is In re Prudence, 88 F. 

(2d) 420 (C. C. A. 2d, 1937), where collateral was assigned as security and, although the 
evidences of the debts (mortgages, etc.) were actually handed over to the assignee and 
monthly statements were made, yet the assignor had authority to collect the interest and 
use it. The assignment was held valid.

-13 F. (2d) 152 (D. Md. 1926), aff’d, 16 F. (2d) 986 (C. C. A. 4th, 1927), cert, denied, 
273 U. S. 767 (1927).
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Chapman case a bankrupt had assigned certain accounts as security for 
a debt. The bankrupt and the assignee had chosen an officer of the 
former as the agent to collect the proceeds from the accounts and pay 
them to the assignee. Occasionally, the proceeds were turned over to 
the assignee, but not always. At times the proceeds which had been used 
by the assignee were replaced by new accounts, while on some occasions 
they were used without replacements. The court held that the whole 
arrangement indicated an intention on the part of the assignor to sur
render dominion and the pledge was therefore valid. In the Almond- 
Jones case43 which followed the Chapman case in the same jurisdiction 
the following year, the assignor agreed to deposit the proceeds collected 
in a special account in the bank which happened also to be the assignee. 
It was further provided that the bank could appropriate the account at 
any time. The court held the assignment invalid and differentiated the 
facts from the Chapman case stating that in the latter there was an 
agreement to pay the assignee and not merely to deposit the funds.

Another set of facts which has been held to show sufficient surrender 
of dominion by the assignor has been the existence of an agreement 
whereby it is provided that the mortgagor may not use funds realized 
through the collection of encumbered accounts unless he substitutes an 
equivalent amount of new accounts.44 This permits of a simple way qf 
evading the ban but unfortunately is costly in the amount of bookkeep
ing necessary in a transaction lasting for any length of time.

LIEN ARISING UPON DEFAULT

The actual protection desired by a lender in these situations is the 
right to priority over general creditors in the distribution of the funds 
derived from accounts receivable upon a default in the obligation secured. 
It has been suggested that a method of achieving this result and solving 
the dilemma of the Ratner case is to provide for a conditional transfer in 
place of a present transfer. In other words, the security assignment 
would provide that the assignor transfers all his outstanding accounts 
receivable, the transfer to be conditional and effective on the date of any 
default in the payment of the debt so secured. The agreement would 
provide further that until default the entire dominion over the accounts 

*In re Vanity Fair Slippers, 4 F. Supp. 83 (S. D. N. Y. 1933); In re Lambert & Brace
land Co., 29 F. (2d) 758 (E. D. Pa. 1928) ; In re Reese-Hammond Fire Brick Co., 181 
Fed. 641 (C. C. A. 3rd, 1910).

“See Israels & Kramer, The Significance of the Income Clause in a Corporate Mortgage 
(1930) 30 Col. L. Rev. 488, 508.
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shall be vested in the assignor, and that he shall be permitted to collect 
the accounts and use the funds freely. Thus, throughout the period of 
time during which the assignor retains dominion over the accounts there 
would be no lien in existence. Upon an event of default, the lien would 
spring into existence and at that point all dominion over the accounts 
would be taken from the assignor and placed in the assignee. At no time, 
therefore, would dominion in the assignor coincide with a claim of lien 
by the assignee. This would seem to remove the element of inconsistency 
which has proved so bothersome to the courts. This system was approved 
by a district court recently45 which differentiated on that basis the 
situation placed before it from Benedict v. Ratner.

A major practical objection to this system is that usually the point 
of default occurs simultaneously with or very closely upon the heels of 
the bankruptcy of the assignor. In such cases the recent amendment to 
Section 60 of the Bankruptcy Act46 will invalidate the assignment. Under 
the revised section a transfer is regarded as made at the time it is per
fected.47 In the conditional assignment the transfer is not perfected 
until the point of default, usually well within four months of bankruptcy. 
The assignor will probably be insolvent at the time of default and the 
consideration will have been antecedent to the transfer. Since transfers 
may be set aside by a trustee if he demonstrates, as will probably be 
easy to do, that the assignee had reasonable cause to believe the assignor 
insolvent at the time of default* ** the transaction will be avoided by the

*7n re New York, N. H. & H. R.R., 25 F. Supp. 874 (D. Conn. 1938) ; cf. In re McCrory 
Stores Corp., 73 F. (2d) 270 (C. C. A. 2d, 1934).

“52 Stat. 869 (1938), 11 U. S. C. § 96a (Supp. 1939).
‘^Formerly the transfer was valid even if perfected within the four months period. 

Sexton v. Kessler & Co., 225 U. S. 90 (1912).
**52 Stat. 869 (1938), 11 U. S. C. § 96b (Supp. 1939). Moneys actually paid over to 

the assignee may not be reclaimed by the trustee even if the payments were made within 
the four months. Okin v. Isaac Goldman Co., 79 F. (2d) 317 (C. C. A. 2d, 1935); In re 
Borok. 50 F. (2d) 75 (C. C. A. 2d, 1931) ; Walradt v. Miller, 45 F. (2d) 686 (C. C. A. 
2d, 1930); Queen City Printing Ink Co. v. Rochester Herald Co., 38 F. (2d) 254 (W. D. 
N. Y. 1930). This is true unless there exists a specific reason for the actual payment 
constituting a preference. Brush v. Seymore, 30 F. Supp. 202 (D. N. H. 1939). C/. 
Benedict v. Ratner, 268 U. S. 353, 365 (1925).

In Livermore Falls Trust & Banking Co. v. Richmond Mfg. Co., 108 Me. 206, 79 Atl. 
844 (1911), the mortgagee took possession of the business and collected some of the 
accounts subject to mortgage, but not all. Creditors seek to have the mortgagee’s claim 
debitt 1 to the full value of all the accounts. Held, no. The mortgagee is under no duty 
to collect until after statutory foreclosure and there/ore will be debited only for the 
amount actually collected.
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trustee. Faced with this section of the Bankruptcy Act, the conditional 
security assignment of accounts receivable is not feasible.

RETURNED MERCHANDISE

An interesting problem is presented when the merchandise which 
forms the basis of an account is returned by the debtor to the assignor. 
Unless the returned merchandise has been specifically subjected to the 
lien of the assignee, the mere assignment of the account carries no rights 
to the goods in the event they are returned.49 The inclusion of a pro
vision relating to returned goods raises the same questions of reservation 
of dominion by the assignor as respects the goods as are usually raised 
respecting the accounts. Thus an additional question must now be an
swered before it can be determined whether an assignment of a book 
account containing a provision governing the disposition of returned 
goods is valid as to creditors. If the borrower is permitted by the lender 
to credit the debtor’s account for any returned merchandise and to dis
pose of the merchandise as he sees fit, the borrower is regarded as having 
retained such dominion over the security res as to invalidate, as regards 
creditors, the transfer of the account.50 A simple solution to this problem, 
however, was found in one case where the assignor was permitted for 
the price of his dominion over the returned merchandise, to substitute 
an equivalent amount in new accounts for the goods. As a result of this 
requirement, the borrower was held no longer to have unreserved 
dominion over the merchandise.51 In these situations, both the account, 
and the returned merchandise, must be outside the dominion of the bor
rower if the assignment is to be effective as against creditors.52

49/n re Vanity Fair Slippers, 4 F. Supp. 83 (S. D. N. Y. 1933).
“Lee v. State Bank & Trust Co., 38 F. (2d) 45 (C. C. A. 2d, 1930); Peterson v. National 

Discount Corp., 179 Wash. 108, 35 P. (2d) 1097 (1934).
re Bernard & Katz, 38 F. (2d) 40 (C. C. A. 2d, 1930).

“If this device is used, under recent decisions it appears advisable that the instrument 
be recorded. The earlier decisions on this point held that recordation was unnecessary. 
In re Livingston & Turk, 205 Fed. 364 (C. C. A. 2d, 1913); In re Arista Hat Co., 32 F. 
(2d) 388 (S. D. N. Y. 1928); cj. In re Shulman, 206 Fed. 129 (E. D. Pa. 1913) (delivery 
or “the equivalent” held necessary). This line of cases was overruled in In re Bernard 
& Katz, 38 F. (2d) 40 (C. C. A. 2d, 1930). If the mortgagee obtains possession of the 
goods prior to the intervention of creditors’ liens it is regarded as a “pledge,” validated 
by possession taken, and recordation is unnecessary. Goldstein v. Rusch, 56 F. (2d) 10 
(C. C. A. 2d, 1932), (1932) 32 Col. L. Rev. 901.

In Jamestown Veneer & Plywood Corp. v. Andrews, 93 F. (2d) 989 (C. C. A. 3d, 1938), 
the reverse of the situation under discussion arose. The mortgagor transferred merchandise
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UNIFORM FRAUDULENT CONVEYANCING ACT

The Uniform Fraudulent Conveyancing Act53 has been thought by 
some to have changed the rule of the Ratner case. The Act was first 
adopted by several jurisdictions in 1919 and since then has been enacted 
by a total of 16 jurisdictions.54 Since the Act was adopted in New York 
subsequent to the decision of the low’er court in the Ratner case, it was 
not considered by the Supreme Court. Although the Act was undoubtedly 
planned to cover the situation,54* it is difficult to determine, under the 
conflicting theories of statutory construction, whether it actually over
rides the rule of the Ratner case. Section 7 of the Act provides: “Every 
conveyance made . . . with actual intent, as distinguished from intent 
presumed in law, to . . . defraud creditors, is fraudulent as to . . . cred
itors.” Included within the definition of the term “conveyance” is an 
"assignment, . . . transfer, . . . mortgage, or pledge of property tangible 
or intangible, and also the creation of any lien or encumbrance.” Two 
courts have concluded that conveyances involving “constructive” fraud 
as distinguished from a factual intent to deceive do not constitute fraudu
lent conveyancies under the Act, and that therefore the rule of Benedict 
v. Ratner is no more.55 Holders of the contrary view point out that 
the Act deals only with cases involving actual fraudulent intent, that the 
Ratner situation is not one of these, and that therefore the question is 
governed by Section II of the Act which provides: “In any case not 
provided for in this Act, the rules of law and equity . . . and the effect of 
fraud, misrepresentation ... or invalidating cause, shall govern.” A few 
and the accounts to arise as a result of the sale of the encumbered property. The instru
ment was not recorded. Held, properly, invalid against the trustee in bankruptcy for lack 
of recordation.

“9 U. L. A. 174-179 (1932).
uArlz. Rev. Code Ann. (Struckmeyer, 1928) § 1525 et seq.; Del. Rev. Code (1935) 

§ 6059 et seq.; Md. Ann. Code (Bagby, 1924) Art. 39B; Mass. Ann. Laws (1933) c. 109A; 
Mich. Comp. Law’s (1929) § 13392 et seq.; Minn. Stat. (Mason, 1927) § 8475 et seq.; 
Nev. Comp. Law’s (Hillyer, Supp. 1938) § 1566 et seq.; N. H. Pub. Laws (1926) c. 361; 
N. J. Rev. Stats. (1937) tit. 25, c. 2, art. 2; N. Y. Cons. Laws (McKinney, Supp. 1938) 
Debtor and Creditor Law § 270 et seq.; Pa. Stat. Ann. (Purdon, 1930) tit. 39; S. D. 
Code (1939) c. 23.02; Tenn. Code Ann. (Williams, 1934) § 7271 et seq.; Utah Rev. Stat. 
Ann. (1933) tit. § 33; Wis. Stat. (1935) c. 242; Wyo. Rev. Stats. Ann. (Courtright, 
1931) c. 48, art. 1.

**See Report of the Proceedings of the 27th Annual Meeting of the National Conference 
of Commissioners on Uniform State Laws (1917) 250-251.

“American S.S. Co. v. Wickwire Spencer Steel Co., 42 F. (2d) 886 (W. D. N. Y. 1930), 
(1930) 30 Col. L. Rev. 1013, 1021; unreported decision mentioned in Lee v. State Bank 
& Trust Co.? 54 F. (2d) 518, 520 (C. C. A. 2d, 1931).
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courts have adopted this latter view and have concluded that the Act 
has had no effect on the common law rules of the state.56 It is not too 
comprehensible why in the majority of cases dealing with circumstances 
to which, under the former interpretation, the Act would be held to 
apply, the Act seems not to have been mentioned by counsel or court.57

NOTICE AND SECTION 60 OF THE BANKRUPTCY ACT

Until very recently, the problem of notice to the debtor offered no 
peculiar difficulties. Revised Section 60 of the Bankruptcy Act (as has 
been pointed out by one writer58) may, however, raise the problem of 
notice to a more important status. In the United States, failure to give 
notice has no effect upon the validity of the assignment as between the 
parties or as against the creditors of the assignor, provided that the 
assignment of the book account is not for other reasons invalid.59 But 
there is a split among the states as to whether the failure to give notice 
to the debtor operates to continue legal power in the assignor to assign 
effectively to someone else the obligation previously assigned. This sub
ject has been thoroughly examined and needs no elaboration here.60 As 
has already been stated, Section 60 of the Bankruptcy Act61 provides 
that a transfer will be regarded as made at the time it is perfected.62 
In the states which follow the rule of Dearie v. Ilall^ and permit the 
assignor to reassign in the absence of notice to the debtor, there would 
seem to be no perfection until the debtor receives notice—and usually 
notice would not be given until the assignor has already gone bankrupt 
or is on the verge of it (for bankruptcy purposes the “verge" may 

“Irving Trust Co. v. Finance Service Co., 63 F. (2d) 694 (C. C. A. 2d, 1933); Lee v 
State Bank & Trust Co., 54 F. (2d) 518 (C. C. A. 2d, 1931).

“E.g., Blue v. Herkimer Nat. Bank, 30 . F. (2d) 256 (C. C. A. 2d, 1929); In re M. J 
Hoey & Co., 19 F. (2d) 764 (C. C. A. 2d, 1927) ; In re Almond-Jones Co., 13 F. (2d) 152 
(D. Md. 1926); In re Edelstein, 18 F. (2d) 963 (S. D. N. Y. 1926); In re Monumental 
Shoe Co., 14 F. (2d) 549 (D. Md. 1926).

“Hamilton, The Effect of Section Sixty of the Bankruptcy Act upon Assignments of 
Accounts Receivable (1939) 26 Va. L. Rev. 168.

“Notice to debtors unnecessary to validity of security assignment. Greey v. Docken- 
dorff, 231 U. S. 513 (1913); Robertson v. Hennochsberg, 1 F. (2d) 604 (W. D. Tenn. 1924).

“2 Williston, Contracts (rev. ed. 1936) § 435; see (1925) 13 Calif. L. Rev. 141, 
(1924) 24 Col. L. Rev. 501, (1924) 37 Harv. L. Rev. 1133, (1924) 33 Yale L. J. 767.

m52 Stat. 869 (1938), 11 U. S. C. § 96a (Supp. 1939).
“See Sammet v. Mayer, 108 F. (2d) 337, 339, n. 1 (C. C. A. 2d, 1939), (1940) 49 Yale 

L. J. 770.
®3 Russ. 1, 38 Eng. Rep. R. 475 (Ch. 1827). For authorities see Notes (1937) 31 

A. L. R. 876, (1937) 110 A. L. R. 774.
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extend for 4 months). The insolvency of the assignor together with 
the fact that consideration for the transfer is antecedent would enable 
the trustee in bankruptcy to demonstrate fairly easily that the assignee 
had reasonable cause to believe the assignor insolvent at the time he gave 
notice to the debtor and thus provide grounds for setting aside the 
transfer.64

However, the probability is that when this problem faces the courts 
this almost too conclusive line of reasoning will give way to a more 
realistic one which will consider the assignment as having been “per
fected'' at the time made, subject to a “condition subsequent”, namely, 
that the assignee may lose his rights as the result of the happening of a 
later event, i.e., the reassignment of the obligation by the assignor to 
another person who gives notice to the debtor earlier than the first 
assignee.

RECORDATION

Recordation of book accounts, a subject long ignored, may serve to 
bring an end to much of the chaos that now exists. Practically every 
jurisdiction has interpreted its personal property recording statutes to 
apply only to tangible property, thereby excluding book accounts.65 A •* 

•*52 Stat. 869 (1938), 11 U. S. C. § 96b (Supp. 1939).
•Ala. Code Ann. (Michie, 1928) § 6870 (“choses in action are not included in the 

words ‘personal property’ in” the statute relating to recordation of chattel mortgages); 
Hall v. Kansas City Terra Cotta Co., 97 Kan. 103, 154 Pac. 210 (1916); United States 
Bank v. Huth, 43 Ky. 423 (1844) ; Newby & Taylor v. Hill & Million, 59 Ky. 530 (1859) ; 
Brady v. Maryland, 26 Md. 290 (1867) ; Marsh v. Woodbun7, 42 Mass. 436 (1840) (assign
ment of a legacy as security); Preston Nat. Bank of Detroit v. Smith Middlings Purifier 
Co., 84 Mich. 364, 47 N. W. 502 (1890); Williamson v. New Jersey So. R.R., 26 N. J. 
Eq. 398 (Ch. 1875) (corporate stock within a mortgage); Bacon v. Bonham, 27 N. J. Eq. 
209 (Ch. 1876) (assignment of expectant legacy) ; In re Michigan Furniture Co., 249 Fed. 
978 (S. D. N. Y. 1918); see Stackhouse v. Holden, 66 App. Div. 423, 426, 433, 73 N. Y. 
Supp. 203, 205, (4th Dep’t 1901) ; Carolina Nat. Bank of Columbia v. Greenville, 97 S. C. 
291, 81 S. E. 634 (1913), and Campbell v. First Nat. Bank, 115 S. C. 256, 105 S. E. 413

1920), “overruling” Townsend v. Ashepoo Fertilizer Co., 212 Fed. 97 (C. C. A. 4th, 1914), 
as interpreted in Ward v. American Agricultural Chemical Co., 232 Fed. 119 (C. C. A. 
4th, 1916); Tenn. Code Ann. (Williams, 1934) § 7193; Kirkland, Chase & Co. v. Brune, 
72 Va. 126 (1878); Heermans v. Blakeslee, 93 Wash. 595, 161 Pac. 489 (1916), aff’d on 
rehearing, 97 Wash. 647, 167 Pac. 128 (1917); Tingle v. Fisher, 20 W. Va. 497 (1882).

Contra: Sammet v. Mayer, 108 F. (2d) 337 (C. C. A. 2d, 1939), (1940) 49 Yale L. J. 
770 (assignment of stocks and bonds as ^security must be recorded); N. C. Code Ann. 
(1939) § 3311 (mortgages of choses in action must be recorded in the county where the 
mortgagor resides), cf. Bundy Commercial Credit Co., 202 N. C. 604, 163 S. E. 676 
(1932) (pledge of notes valid without recordation) ; Equitable Life Ins. Co. v. Brown, 
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leading authority in the security field, Professor Hanna, has cogently 
stated the arguments against the extension of recordation to accounts 
receivable.66 Unfortunately, his views relate primarily to outright sales 
of existing accounts and omit consideration of accounts to arise in the 
future as well as the security use of accounts. However, since the points 
he stresses are almost equally applicable to security transactions involv
ing presently existing or future accounts, they are well worth present 
discussion.

Professor Hanna states that an assignment of choses in action, if 
valid at all, is valid without recordation and that provision for recorda
tion would add expense and inconvenience to such transactions as well as 
publicity injurious to the assignor. Moreover, since finance companies 
are the largest purchasers of book accounts and have their own method- 
of obtaining information, they do not need protection in the form of 
recordation statutes.

The writers feel that the views above stated fail to touch the heart 
of the real problem. A study of Benedict v. Ratner and similar situations 
in an attempt to get behind the veneer of the words used discloses that 
the principal objection the courts entertain is that of the secrecy of the 
transaction.67 One of the reasons given by the Supreme Court in re
fusing to follow the Holden case was that the facts presented there were 
probably distinguishable from those of the Ratner case. A careful 
analysis of the operative facts presented by these two cases does reveal 
one important difference. In the Ratner case, the parties contracted to 
keep the assignment secret, the natural inference being that in the event
220 Iowa 585, 262 N. W. 124 (1935) (does not require recordation but gives full effect 
thereto indicating possible future requirement); Sykes v. Hannawalt, 5 N. D. 335, 65 
N. W. 682 (1895) i (contra to general rule because statute, N. D. Comp. Laws Ann. (1913 
§ 6578-9, uses term “personal property” rather than customary “goods and chattels”).

“Hanna, The Extension of Public Recordation (1931) 31 Col. L. Rev. 617.
mSee Benedict v. Ratner, 268 U. S. 353, 360 (1925); In re Lambert & Braceland Co 

29 F. (2d) 758, 759 (E. D. Pa. 1928) (objection to “secret liens” reason for invalidity 
in a “Benedict v. Ratner” situation); Sneeden v. Nurenberger’s Market, 192 N. C. 439, 135 
S. E. 328 (1926) (absence of recording stressed, transaction termed “a secret trust agree
ment”) ; Fales v. Seiple Co., 171 Wash. 630, 641, 19 P. (2d) 118, 121 (1933) (“assignment 
was kept secret”) ; see Note (1925) 39 Harv. L. Rev. 253, 256. It is interesting to not- 
that in the middle of a line of Iowa cases permitting the mortgaging of accounts receivable 
e.g., Davis v. Pitcher, 97 Iowa 13, 65 N. W. 1005 (1896); Equitable Life Ins. Co. r 
Brown, 220 Iowa 585, 262 N. W. 124 (1935), there appears In re Nelson’s Estate, 211 
Iowa 168, 233 N. W. 115 (1930), which refused to accord validity to a mortgage of future 
accounts. A distinguishing factual feature appears to be that in the latter case, unlike 
the others, the parties agreed to keep the assignment secret.
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of questions from interested persons the assignor and assignee would both 
refuse to state the truth. Such an aura surrounding a case is bound to 
breed dislike. In the Holden case, however, no such agreement was 
made, and the court emphasized the “actual good faith” of the parties. 
If “actual good faith” means anything in these circumstances, it must 
refer to honesty and fair dealings as respect third parties. The dis
tinction between the two cases is, then, one of intent of the parties.

The requirement of recordation would bring the difference between the 
two cases sharply into focus. Failure to record would indicate determina
tion to prevent persons seeking the truth from obtaining it. Recordation 
would make it possible for those desiring information to get it. The back
ground of secrecy would no longer be an integral part of such transac
tions. The use of book accounts as security would become an accustomed 
and accredited method of business financing and the present suspicion 
that is raised by merchants indulging in such transactions would be 
allayed. An entirely new field of financing would be opened,68 and 
others than financing companies would be in a position to extend credit 
based on book accounts as security.69 Future accounts should also be 
included within the scope of recordation so that the courts which now 
refuse to give effect to such transfers would have an easy out through 
which to change their earlier decisions. The Uniform Chattel Mortgage 
Act,70 criticized by Professor Hanna, provides for recordation of book 
accounts, and wherever adopted will do much to remedy the present un
satisfactory conditions.

DESCRIPTION

An important problem to be considered in the mortgaging of accounts 
is that of properly describing the res of the transfer. A general descrip
tion of all the accounts of a certain business is usually sufficient to 
include accounts.71 Occasionally courts require that the names of the 

The statement is often made that recording will have no effect because credit is gen
erally extended on a basis of credit ratings such as Bradstreet’s rather than by a record 
search. Although this is true it must not be forgotten that the credit rating agencies must 
look to recording. See Note (1925) 34 Yale L. J. 895, 896.

The earlier decisions gave no weight or effect to recordation where not required. 
Stewart v. Kirkland, 19 Ala. 162 (1851); Duke v. Hall, 68 Tenn. 282 (1878). The later 
cases have started to give effect to it whether required or not. Equitable Life Ins. Co. 
v. Brown, 220 Iowa 585, 262 N. W. 124 (1935); Fuller v. Rhodes, 78 Mich. 36 (1889); 
see Sneeden v. Nuremberger’s Market, 192 N. C. 439, 135 S. E. 328 (1926).

" Handbook of the National Conference of Commissioners on Uniform State Laws 
(1926) 417.

~ Davis v. Pitcher, 97 Iowa 13, 65 N. W. 1005 (1896) ; Reynolds v. Strong, 10 N. D. 81,
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debtors of the accounts be set forth.72 This is an unnecessary limitation 
and undesirable since it circumscribes too greatly the scope of such 
business transactions. It also has the effect of placing an insuperable 
obstacle in the way of assigning accounts to arise in the future.

The broad clause often contained in corporate trust indentures grant
ing “all the property of the mortgagor, real and personal, tangible and 
intangible” is not safe to rely upon as creating a lien upon accounts re
ceivable. Occasionally, a court will hold that this clause serves to cover 
accounts.73 More often, however, the courts will hold that under the 
rule of ejusdem generis the broad clause covers only property of a like 
genus to that specifically described in the granting clause.74 A safe 
general rule would be to describe the accounts with as much particularity 
as is possible under the circumstances.

PARTIAL VALIDITY

The effect of inclusion of accounts receivable in a mortgage or deed 
of trust raises an important issue which has not yet received the attention 
must specify all the accounts. Sperry v. Clark, 76 Iowa 503, 41 N. W. 203 (1889). A 
specific amount or fraction of all the accounts have been held sufficient. Preston Nat. 
Bank of Detroit v. Smith Middlings Purifier Co., 84 Mich. 364, 47 N. W. 502 (1890) 
($150,000 of good and collectable accounts out of all); Heermans v. Blakeslee, 93 Wash 
595, 161 Pac. 489 (1916), aff’d on rehearing, 97 Wash. 647, 167 Pac. 128 (1917) (one-hall 
of all the accounts assigned and description apparently unobjectionable, assignor lost on 
other grounds).

mIn re Brinson, 8 F. (2d) 667 (S. D. Fla. 1925); Lawrence v. McKenzie, 88 Iowa 432, 
55 N. W. 505 (1893) ; Sandwich Mfg. Co. v. Robinson, 83 Iowa 567, 49 N. W. 1031 (1891); 
Minneapolis Threshing Machine Co. v. Skau, 10 S. D. 636, 75 N. W. 199 (1898). The 
Iowa cases are possibly overruled by Davis v. Pitcher, 97 Iowa 13, 65 N. W. 1005 (1896

^Pierce v. Bound Brook Engine & Mfg. Co., 274 Fed. 221 (D. N. J. 1921); Providence 
Engineering Corp. v. Dowmey Shipbuilding Corp., 3 F. (2d) 154 (E. D. N. V. 1924) 
Buvinger v. Evening Union Printing Co., 72 N. J. Eq. 321, 65 Atl. 482 (Ch. 1907). Stt 
also Farmers Loan & Trust Co. v. Metropolitan Ry., 181 Fed. 575 (C. C. S. D. N. Y. 1910' 
(broad mortgage of street railway held to include indebtedness due to mortgagor by a 
lessor company for improvements pursuant to contract); Clarke-Woodward Drug Co. t 
Hot Lake Sanatorium Co., 88 Ore. 284, 169 Pac. 796 (1918) (broad after-acquired prop 
ertv clause held to include fund realized by consent to sale of land subject to mortgage)

74Pintsch Compressing Co. v. Buffalo Gas Co., 280 Fed. 830 (C. C. A. 2d, 1922); Camden 
Safe Deposit & Trust Co. v. Cape May Illuminating Co., 102 N. J. Eq. 351, 140 Atl. 672 
(Ch. 1928), possibly overruling the New Jersey cases cited in note 73 supra; see Westing
house Electric & Mfg. Co. v. Brooklyn Rapid Transit Co., 291 Fed. 863 (S. D. N. Y 
1922), rejecting bondholders’ contention that a certificate of indebtedness was covered by a 
broad after-acquired property clause on ground that it was future property. The descrip
tion ground would have been better. See Note (1924) 24 Col. L. Rev. 523, criticizing 
J1 _ ___
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of the courts. Under the rule of Benedict v. Ratner, a lien upon accounts 
receivable is invalid as to creditors because the transaction purporting to 
create the lien “conclusively imputes fraud.” But suppose the attempted 
lien upon accounts receivable forms only part of a transaction, i.e., what 
if accounts receivable are included with clearly mortgagable property 
in one security instrument? Is the entire transaction fraudulent so as 
to make the whole mortgage fall or does the “fraud” taint only the 
accounts receivable portion of the document? In Brown v. Leo"'' a 
similar question came before Judge Learned Hand in a case involving 
stock in trade. The decision was reached that the entire mortgage was 
invalid. Although the case might be distinguished from the situation 
considered here on the ground that accounts receivable were not in
volved. Judge Hand unfortunately cited Benedict v. Ratner as authority 
for his proposition, stating that under the ruling of that case, if contract
ing parties engage in conduct fraudulent in law, the entire transaction 
of which the fraudulent element was only a part, is completely vitiated 
as regards third parties. This rule has been specifically followed in 
several cases relating to stock in trade.76 Since Benedict v. Ratner formed 
the basis of the decision in Brown v. Leo, it would not be surprising to 
rind the same result reached in cases involving accounts receivable.

To invalidate an entire transaction because a portion of it is fraudulent 
may have been something to recommend it where the conduct of the 
parties has actually been in bad faith. In such case, punitive treatment 
by the courts may, perhaps, be justifiable. But where the fraud is merely 
a legal conclusion formed for lack of a better reason to sustain a certain 
result, it seems completely out of place for a court to go to an extreme 
in denying effect to the actions of the parties. It is to be hoped that 
Brown v. Leo will not find its counterpart in the accounts receivable 
field. However, in the interest of safety, until such time as the courts 
make it clear that they will approach the problem from a common sense 
viewpoint, a lien upon accounts receivable should not be included within 
an instrument granting a mortgage of other property unless the juris
diction concerned is one in w’hich mortgages of accounts receivable are 
valid or some judicially approved system of circumventing the rule of 
Benedict v. Ratner is followed.77

TO12 F. (2d) 350 (C. C. A. 2d, 1926), (1927) 11 Minn. L. Rev. 176.
re Kibbie, 8 F. Supp. 809 (D. N. H. 1934) ; In re Essen, 2 F. Supp. 646 (D. Minn. 

1933); Arbury v. Kocher, 18 F. (2d) 588 (W. D. N. Y. 1927).
~In logic the same is true of “cash in bank” which is occasionally inserted in the prop-



578 The Georgetown Law Journal [Vol. 29: p. 555

CONCLUSION

Accounts receivable, existing and potential, should be available as a 
means of granting security for the extension of credit.78 * To reach this 
result will require the brushing away of the shrubbery which has grown 
up around the case of Benedict v. Ratner and which has become known 
as the rule of Benedict n. Ratner.™ This may be done in any number of 
ways. Re-examination of the facts in Benedict n. Ratner in the light of 
the analysis here presented would serve to limit its effect to its properly 
narrow scope—transactions in which the parties have made evident their 
bad faith.80 Or, the Uniform Fraudulent Conveyancing Act may be 
utilized to get the same result. Certainly, it would seem unforgivable for 
attorneys to neglect to use the Act as an argument in this situation 
wherever possible. Perhaps the broadening of recording statutes to in
clude accounts receivable may be the factor which would influence the 
courts to cease regarding with suspicion transactions which have a bad 

erty described as subject to lien within a mortgage. The cash in bank is really nothing 
more than an account owed to the mortgagor and if the latter is permitted to withdraw 
funds without control by the mortgagee the entire mortgage may be invalid as to creditors 
under the rule of Benedict v. Ratner. Eliminating this objection there appears no reason 
why cash may not be mortgaged. Chicago v. Harris Trust & Sav. Bank, 40 F. (2d) 612 
(C. C. A. 7th, 1930) ; Village of Stillwater v. Hudson, 255 N. Y. 144, 174 N. E. 306 (1931). 
It must be specifically mentioned. Pintsch Compressing Co. v. Buffalo Gas Co., 280 Fed. 
830 (C. C. A. 2d, 1922).

’’Today it is impracticable to do anything but sell accounts outright. This reverses the 
historical background of assignments of choses in action. Originally, an outright purchase 
of a chose in action was unenforceable. South and March’s Case, 3 Leo. 234, 74 Eng. 
Rep. R. 654 (Ex. 1590). However, if the relationship of debtor and creditor existed prior 
to the assignment it was permitted. See 7 Holdsworth, History of English Law (2d 
ed. 1937) 535.

Even the problem created by the revision of section 60 of the Bankruptcy Act making 
transfers effective as of the time perfected will apply to security transactions only. The 
new section relates only to “a transfer ... of any of the property of a debtor to or for 
the benefit of a creditor.” 52 Stat. 869 (1938), 11 U. S. C. § 96a (Supp. 1939).

™See Emory and Shattuck, Assigned Conditional Sales Contracts and Accounts Receivable 
as Collateral in Washington with Suggested Legislative Treatment (1936) 11 Wash. L. Rev 
181, 193.

’"One indication of a relaxation of the rigid rules is the recent holding that if the funds 
secured by a lien on accounts were used to create the accounts, the assignment is valid. 
Jamestown Veneer & Plywood Corp. v. Andrews, 93 F. (2d) 989 (C. C. A. 3rd, 1938); 
Kagan v. Wattendorf & Co., 294 Mass. 588, 3 N. E. (2d) 275 (1936). The fact that 
funds obtained from the assignee are used to pay creditors has been held insufficient. Irving 
Trust Co. v. Finance Service Co., 63 F. (2d) 694 (C. C. A. 2d, 1933), cert, denied, 289
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reputation only because of the company they have been forced to keep. 
Then too, the rigid common law concept of transfer should be relaxed 
to permit the inclusion of future accounts as the subject matter of a 
security transaction. It is sheer waste to remove from the channels of 
secured credit, for no good reason, billions of dollars of accounts receiv
able. The account receivable today is at least as real a form of security 
as land or tangible personal property.



BACK-PAY AWARDS UNDER THE NATIONAL LABOR 
RELATIONS ACT: MATTERS OF DEFENSE

Robert George Palmer*

HP HE present secure position of the National Labor Relations Act1 in 
the forum of employer-employee relations places management upon 

the defensive and shifts primary interest in proceedings under the 
statute to the matters of defense. Constitutional attack upon the federal 
labor law failed in 1937. During that year, five sweeping decisions of 
the Supreme Court of the United States upheld the Act and rendered 
the statute’s broad regulation of labor relations fully effective and 
forceful.* 2

Administration of the National Labor Relations Act is a positive, pre
ventative process—the remedy for, as well as the prevention of, pro
scribed unfair labor practices. The power of the National Labor Rela
tions Board to grant affirmative relief in unfair practice proceedings 
holds far-reaching implications, presenting new problems to management. 
Back-pay awards to employees found to have been discriminated against 
in regard to hire or tenure of employment within the prohibitions of 
Section 8 (3) and (4) of the Act3 4 constitutes a major portion of the 
affirmative relief provided in orders of the Board. Carlisle Lumber Co. 
v. N.L.R.B*  emphasizes the cost to management of these grants of back 

*LL.B. DePaul University School of Law; Member of the Bar of Illinois; Member of 
the faculty of Loyola University, Chicago.

x49 Stat. 449-457 (1935), 29 U. S. C. §§ 151-166 (Supp. 1939).
2N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937) ; N.L.R.B. v. Fruehauf 

Trailer Co., 301 U. S. 49 (1937); N.L.R.B. v. Friedman-Harry Marks Clothing Co., 301 
U. S. 58 (1937); Associated Press v. N.L.R.B., 301 U. S. 103 (1937); Washington, V. & 
M. Coach Co. v. N.L.R.B., 301 U. S. 142 (1937).

s49 Stat. 452 (1935), 29 U. S. C. § 158 (Supp. 1939): It shall be an unfair labor practice 
for an employer—

(3) By discrimination in regard to hire or tenure of employment or any term or condi
tion of employment to encourage or discourage membership in any labor organization: 
Provided, That nothing in the Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, or in any code or agree
ment approved or prescribed thereunder, or in any other statute of the United States, shall 
preclude an employer from making an agreement with a labor organization (not established, 
maintained, or assisted by any action defined in this Act as an unfair labor practice) to 
require as a condition of employment membership therein, if such labor organization is the 
representative of the employees as provided in section 9 (a) in the appropriate collective 
bargaining unit covered by such agreement when made.

(4) To discharge or otherwise discriminate against an employee because he has filed 
charges or given testimony under this Act.

499 F. (2d) 533 (C. C. A. 9th, 1938), aff’d, 2 N. L. R. B. 248 (1936), cert, denied, 306
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pay. Affirmative relief under the Board order in that decision involved 
a grant of approximately $185,000 in back pay to discriminately-dis- 
charged workers.

Affirmative relief under the Act, the impact of the back-pay award, 
are matters of vital interest to employers engaged in interstate commerce 
or in activities affecting interstate commerce.5 Matters of defense be
come an integral factor in employer-employee relations. The organiza
tion of these defensive matters, their formulation under a theory similar 
to the principles invoked in support of justifiable tax avoidance,6 is 
currently necessary, for defensive matters do exist. Back-pay awards 
are not an irreducible operating cost even for employers whose labor 
policies, individual adherence to the principles of classic economy, contra
dict the collective principles of the federal labor statute. This article 
analyzes the matters of defense in relation to back-pay awards which 
have been accorded recognition by the National Labor Relations Board 
in its administration of the Act. It sifts and outlines these available 
precedents.

FORMULA OF BACK-PAY AWARDS

The principle of awarding, as an effective form of affirmative relief, 
back wages to employees who experience discriminatory treatment be
cause of their union membership or activity or because of their partici
pation in proceedings before the Board, is found in the rulings of the 
administrative agencies created for the regulation of labor relations 
under the National Industrial Recovery Act.7

Expansion and refinement of the award bases characterize current 
labor law administration in the reinstatement orders of the National 
Labor Relations Board. Increasingly, the scope of the back-pay award

*§ 2 (7), 49 Stat. 451 (1935), 29 U. S. C. § 152 (7) (1934). The term “affecting com
merce” means in commerce, or burdening, or obstructing commerce or the free flow of 
commerce or having led or tending to lead to a labor dispute burdening or obstructing 
commerce or the free flow of commerce.

•‘We do not speak of evasion, because, when the law draws a line, a case is on the one 
side of it or the other, and if on the safe side is none the worse legally that a party has 
availed himself to the full of what the law permits. When an act is condemned as an 
evasion, what is meant is that an act is on the wrong side of the line indicated by the 
policy if not by the mere letter of the law.”—Mr. Justice Holmes in Bullen v. Wisconsin, 
240 U. S. 625, 630-631 (1915).

'Claire Knitting Mills, Inc., Old N.L.R.B. Case No. 312 (1935); Cleveland Worsted 
Mills, Textile Labor Relations Board Case No. 17 (1935) ; Harmon & Whitehall, Inc., 
Petroleum Labor Relations Board Case No. 101 (1935) ; Acme Machine Products Co., 
Old N.L.R.B. Case No. 137 (1934).
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has been and is being enlarged and adjusted in line with the exigencies 
and the complications presented by new factual situations in large-scale 
application of the Act.

The general principles of the back-pay award find expression in the 
first decision of the National Labor Relations Board, Pennsylvania Grey
hound Lines, Inc.f and are restated in the Board’s First Annual Report.' 
Discrimination in hire or tenure of employment within the prohibitions 
of Section 8 (3) and (4) of the Act8 * 10 * can only be remedied by (1) re
instatement of the worker where discrimination takes the form of dis
missal from employment, and (2) payment of a compensating money 
award to the employee for the loss in wages occasioned by the unfair 
labor practice.

Awards of back pay are an integral element of affirmative relief in 
unfair practice proceedings resulting in findings of discrimination within 
the prohibition of the Act. Reinstatement of discriminately-discharged 
workers and payment to them of back wages are coupled remedies except 
in extraordinary factual situations. The Board has, indeed, awarded 
back pay where the discriminately-discharged workers employed in sub
stantially equivalent employment at the time of the unfair practice 
hearing, were not entitled to reinstatement. However, the decisions of 
the United States Circuit Courts of Appeals, the courts of review under 
the Act,11 conflict as to the propriety of this procedure. At least one 
Circuit Court, the Fourth, has enforced back-pay awards issued without 
an accompanying order of reinstatement.12 A contrary conclusion was 
reached in the Carlisle Lumber Co. case,13 in which the Ninth Circuit 
held that Section 10 (c) of the Act14 imposes a limitation upon the

81 N. L. R. B. 1 (1936), aff’d, 303 U. S. 261 (1937), rev’g, 91 F. (2d) 178 (C. C. A. 3d, 
1937).

B9 Ann. Rep. N. L. R. B. (1936).
10See note 3 supra.
u§§ 10 (e) and (f), 49 Stat. 453 (1935), 29 U. S. C. § 160e (Supp. 1939).
^Mooresville Cotton Mills v. N.L.R.B., 97 F. (2d) 959 (C. C. A. 4th, 1938), aff’d, 2 

N. L. R. B. 952 (1937), mod., 94 F. (2d) 151 (C. C. A. 4th, 1938).
™See note 4 supra.
u49 Stat. 453 (1935), 29 U. S. C. 160c (Supp. 1939). The testimony taken by such 

member, agent or agency or the Board shall be reduced to writing and filed with the 
Board. Thereafter, in its discretion, the Board upon notice may take further testimony or 
hear arguments. If upon all the testimony taken the Board shall be of the opinion that 
any person named in the complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall issue and cause to be 
served on such person an order requiring such person to cease and desist from such unfair 
labor practices, and to take such affirmative action, including reinstatement of employees



1941] Back-Pay Awards Under the N.L.R.A. 583

Board’s general authorization to provide affirmative relief, and denied 
the power of the Board to direct the payment of back wages where 
reinstatement is not required. Back-pay awards are dependent upon and 
must be joined with the directions of reinstatement referred to by the 
Act, according to the Carlisle opinion:

‘‘The statute says that the Board may order ‘reinstatement of employees 
with or without back pay.’ While the Act permits the Board to reinstate with 
or without back pay, it does not, I think, permit an award of back pay without 
reinstatement, because the back pay provision is connected with and dependent 
upon the reinstatement provisions. . . . The provisions were not placed in the 
act specifically to benefit employees, although they may have such effect, but 
were designed to insure that an employer would cease unfair labor practices. 
... I think Congress was dealing with causes of obstructions affecting com
merce. and not with the relation of master and servant as such. For these 
reasons. I decline to follow Mooresville Cotton Mills v. N.L.R.B., 4 Cir., 94 F. 
(2d) 61, 66.

*‘. . . The only apparent basis for a construction which would permit ‘back 
pay’ without reinstatement is by considering that such power arises from the 
Board’s power to order a person guilty of unfair labor practices ‘to take such 
affirmative action ... as will effectuate the policies of this Act’ independently 
of the words omitted from that quotation, which are: ‘including reinstatement 
of employees with or without back pay.’ I believe that since ‘reinstatement’ 
and ‘back pay’ were singled out for special treatment, it was' intended that the 
general words were to be limited thereby.”14*

CONSTITUTIONALITY OF THE BACK-PAY AWARD

The immediately-apparent importance of the “back-pay” award made 
this particular phase of affirmative relief the target of many of the early 
attacks upon the constitutionality of the National Labor Relations Act. 
The validity of the back-pay award was sustained by the United States 
Supreme Court in the landmark series of decisions in which the general 
validity of the Act was upheld.15 The back-pay award was directly 
challenged in N.L.R.B. v. Jones & Laughlin Steel Corp.,™ the respondent * *

with or without back pay, as will effectuate the policies of this Act. Such order may 
further require such person to make reports from time to time showing the extent to which 
it has complied with the order. If upon all the testimony taken the Board shall be of 
the opinion that no person named in the complaint has engaged in or is engaging in any 
such unfair labor practice, then the Board shall state its findings of fact and shall issue 
an order dismissing the said complaint.

u,99 F. (2d) 533, 537 (C. C. A. 9th, 1938).
“The “Labor Board” cases. See note 2 supra.
’*301  U. S. 1 (1937), rev’s, 83 F. (2d) 998 (C. C. A. Sth, 1936), and aff’g, 1 N. L. R. B. 

503 (1936).
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employer contending that the Act, in providing for awards of back wages, 
permitted the Board to award a money judgment, depriving the employer 
of the right to trial by jury guaranteed by the: Seventh Amendment in 
cases involving more than twenty dollars. The Supreme Court negates 
this argument, declaring the back-pay provision to be outside the scope 
of the Seventh Amendment and an appropriate remedy for enforcement 
of the National Labor Relations Act:

“Respondent complains that the Board not only ordered reinstatement but 
directed the payment of wages for the time lost by the discharge, less amounts 
earned by the employee during that period. This part of the order was also 
authorized by the Act. § 10 (c). It is argued that the requirement is equivalent 
to a money judgment and hence contravenes the Seventh Amendment with 
respect to trial by jury. The Seventh Amendment provides that Tn suits at 
common law, where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved.’ The Amendment thus preserves the 
right which existed under the common law when the Amendment was adopted 
Shields v. Thomas, 18 How. 253, 262; In re Wood, 210 U. S. 246, 258; Dintick 
v. Schiedt, 293 U. S. 474, 476; Baltimore & Carolina Line v. Redman, 295 
U. S. 654, 657. Thus it has no application to cases where recover}’ of money 
damages is an incident to equitable relief even though damages might have been 
recovered in an action at law. Clark v. Wooster, 119 U. S. 322, 325; Pease v. 
Rathbun-Jones Engineering Co., 243 U. S. 273, 279. It does not apply where 
the proceeding is not in the nature of a suit at common-law. Guthrie National 
Bank v. Guthrie, 173 U. S. 528, 537.

“The instant case is not a suit at common law or in the nature of such a 
suit. The proceeding is one unknown to the common law. It is a statutory 
proceeding. Reinstatement of the employee and payment for time lost are re
quirements imposed for violation of the statute and are remedies appropriate 
to its enforcement. The contention under the Seventh Amendment is without 
merit.”17

Emphasis must be placed upon the interpretation announced by the 
high Court: the National Labor Relations Act confers no right of action 
triable with or without a jury. No authorization to employees to advance 
claims is contained among the provisions of the statute.18 Accomplish

17301 U. S. 1, 48-49 (1937); accord, N.L.R.B. v. Washington, V. & M. Coach Co., 301 
U. S. 142 (1937), aff’g, 85 F. (2d) 999 (C. C. A. 4th, 1937); Tidewater Express Lincs. 
Inc., 2 N. L. R. B. 560 (1937), aff’d, 90 F. (2d) 301 (C. C. A. 4th, 1937).

^Support for this theory that “back pay” awards do not constitute “wages” in the usual 
conception of the term is found in a Bulletin of the Internal Revenue Bureau, holding 
that “back-pay” awards do not represent remuneration for services for the purpose of the 
taxing provisions of the Social Security Act. The award, the ruling determines, Ls a payment 
to the discriminately discharged employee on account of unemployment resulting from 
the unfair practice, and is not “wages.” Int. Rev. Bull., April 3, 1939. R. 1939-14-9776,
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ment of a declared public policy, the cessation of unfair labor practices 
burdening the flow of interstate commerce, is the sole purpose of the 
Act. Unfair labor practice proceedings are not private actions for the 
enforcement of private rights, but are public in nature, intended exclu
sively for public ends. The Fifth Circuit Court of Appeals has driven 
home this proposition in Agwilines, Inc. v. N.L.R.B.,™ terminating all 
attacks based upon the Seventh Amendment by emphasizing this in
herently public nature of Board proceedings:

‘ The statute authorizes reparation orders not in the interest of the employee, 
but in the interest of the public. A cease and desist order operating retro
spectively is not a private award, operating by way of penalty of damages. It 
is a public reparation order, operating retrospectively by way of an order to 
cease and desist as to unfair practices from their beginning; practices as to 
which, because forbidden in the interest of industrial amity, and therefore peace, 
Congress has the right to eradicate them as from the beginning.”19*

COMPUTATION OF BACK-PAY AWARDS

This article proceeds upon the assumption that the respondent em
ployer has finally been determined guilty of unfair labor practice in 
having discriminated against employees because of union membership 
or activity. Discriminatory discharge affords the most typical circum
stance for illustrating the computation of the back-pay award. Discrim
ination under Section 8 (4) of the Act20 involves the same factors so 
far as wage computation is concerned, and is but rarely the subject of 
complaint. The back-pay awards allowed to striking employees who 
cease work in a current labor dispute within the meaning of the Act,21 
require separate treatment and are discussed below.

Assume, then, that the Board in its findings of fact and conclusions of 
law determines that an employee has been discriminately discharged, and 
thereupon orders his reinstatement with back pay. What factors must 
be considered by the respondent employer, or his counsel, in properly 
computing the award?

The period of the discrimination must first be fixed. This period, the 

“87 F. (2d) 146 (C. C. A. 5th, 1937), afi’g, 2 N. L. R. B. (1936).
'**87  F. (2d) 146, 151 (C. C. A. 5th, 1937).

note 3 supra.
”§ 2 (9), 49 Stat. 451 (1935), 29 U. S. C. § 152 (Supp. 1939): “The term ‘labor dispute’ 

includes any controversy concerning terms, tenure or conditions of employment, or con
cerning the association or representation of persons in negotiating, fixing, maintaining, 
changing, or seeking to arrange terms or conditions of employment, regardless of whether 
the disputants stand in the proximate relation of employer and employee.”
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measuring-stick for the computation of the back-pay award, begins on 
the date of the discrimination22 (here the date of the discriminatory dis
charge) and continues until the unfair labor practice is remedied—either 
the date the employee is offered reinstatement to*  his former, or to sub
stantially equivalent employment, or, if the Board’s order provides for 
alternative methods of relief, as frequently occurs where intervening 
technological or business changes decrease the necessary employee force, 
the date the worker is placed upon a preferential employment list to be 
reemployed when work becomes available.23 Knowledge of this 
measuring-stick is essential to the employer. Issuance of a complaint 
alleging discrimination within the meaning of Section 8 (3) of the Act24 
imposes a contingent liability upon the respondent, a liability for back 
pay in the event that the charges are sustained by the Board and by the 
courts of review. Provision of a reserve fund representing the accumu
lated wage of the discharged worker and the setting aside of this reserve 
until final settlement of the proceedings enables a respondent to meet the 
contingent award without suffering any sudden curtailment of operating 
funds. Definiteness as to the maximum period for which back pay will 
run permits this gradual accumulation as a safeguard against possible 
final liability.

The basis for computation of the award presents no difficulty in the 
ordinary case. Computation is generally based upon the employee’s 
normal rate of wage at the time of his discriminatory discharge. Rollway 
Bearing Co., Inc.,2^ Brown Shoe Co., Inc.2Q

Particular circumstances may, however, influence the computation 
basis. Determination of the rate of pay at the time of the discharge may. 
in exceptional circumstances, be highly difficult, even impossible. In 
these cases, the award may be computed (1) by averaging the wages 
earned by employees engaged in similar operations during the period. 
Martin Dyeing and Finishing Co.,21 Louis Hornick & Co., Inc.;2* (2) by 

-Associated Press, 1 N. L. R. B. 788 (1936), ap’d, 301 U. S. 103 (1937), a#’g, 85 F. (2d) 
56 (C. C. A. 2d, 1936).

“Kuehne Mfg. Co., 7 N. L. R. B. 304 (1938) ; Sunshine Mining Co., 7 N. L. R. B. 1252 
(1938).

MSee note 3 supra.
“1 N. L. R. B. 651 (1936).
“1 N. L. R. B. 803 (1936).

N. L. R. B. 403 (1936).
“2 N. L. R. B. 983 (1937).
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determining a standard hourly rate, Fashion Piece Dye Works, Inc.;2* 
< 3) by averaging the wage received by each discharged employee for a 
specified period prior to the unfair labor practice, General Industries 
Co.;30 (4) on the basis of the wage paid to workers hired in place of 
the discriminately-discharged employees, the “replacement” basis, Segall- 
Mai gin, Inc.31

Today, knowledge of the bases for computation of the award has be
come a necessary part of personnel training. The Board is under no 
obligation to determine the amounts due. Fashion Piece Dye Works, 
Inc32 Computation of the award by the parties to the proceeding causes 
a high degree of responsibility to devolve upon counsel for the employer 
and for the labor organizations involved.

Certainty as to the principles which underlie computation of the 
award avoids fresh misunderstandings and permits quick adjustment of 
the dispute by stipulation in many cases. Moreover, the need for further 
proceedings by the Board is obviated, for it should be noted that in 
I'nited Aircraft Mfg. Co. case33 * the Board has taken action where the 
amount owing to discriminated-against employees is in dispute, either 
determining the amounts due or instituting contempt proceedings with 
the appropriate court of review to secure a determination of the amounts 
and enforcement of their payment. This latter method alone receives 
judicial approval in the Carlisle Lumber case,31 the Court holding that 
the Board may not fix the amounts of back-pay awards because of the 
uncertainty of the date upon which reinstatement will be offered. The 
decision construes Section 10 (a) of the Act35 as evidencing the intent of 
Congress that only one order shall issue, and rules that disputes as to 
the amounts due are triable only by the United States Circuit Courts of 
Appeals on the institution of contempt proceedings by the Board.36

•1 N. L. R. B. 285 (1936), supp. 6 N. L. R. B. 274 (1938), aff’d, 100 F. (2d) 304 (C. C. 
A. 3d, 1938).

”1 N. L. R. B. 678 (1936).
B1 N. L. R. B. 749 (1936).
"See note 29 supra.
■1 N. L. R. B. 236 (1936).
"See note 4 supra.
"49 Stat. 453, 29 U. S. C. § 160 (Supp. 1939): The Board is empowered, as hereinafter 

provided, to prevent any person from engaging in any unfair labor practice (listed in sec
tion 8) affecting commerce. This power shall be exclusive, and shall not be affected by any 
other means of adjustment or prevention that has been or may be established by agree
ment, code, or otherwise.

"See note 4 supra.
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The recent action of the Board in seeking an adjudication of contempt 
against the respondents in Hopwood Retinning Co., Inc., and Monarch 
Retinning Co., Inc.?1 indicates its acceptance of the Carlisle Lumber 
Company case rule. In the Hopwood contempt proceeding the United 
States Circuit Court of Appeals for the Second Circuit, after finding the 
respondents in contempt for refusal to comply with the cease and desist 
order of the Board, referred the cause to a master with instructions that 
a hearing should be held and finding made as to the amounts of wages 
due, and the employees entitled to the back-pay awards.38

The maximum amount of the back-pay award—the full wage which 
would have been earned by the employee during the period of discrim
ination—may be determined with a minimum of difficulty, particularly 
since the enactment of federal wage-hour legislation37 38 39 and the resulting 
amplification of payroll data.40 The greater problem is presented by the 
deductible items, the amounts by which the employer may lawfully se
cure a reduction of his liability.

The Board’s constructions of the term “wages” must be analyzed. 
The discriminately discharged employee must be made whole—so the 
typical order provides, “for any loss he has suffered as a result of the 
discrimination. . . .”41

Certain cardinal precedents are available in past decisions of the 
Board. Thus, it must be emphasized that the loss to the employee 
contemplated in the provision for affirmative relief is not confined to 
money wages. Where services and facilities are received at special 
employee rates by the employee in addition to his money wage the worker 
must be reimbursed for any difference between the rate charged prior and 
subsequent to the discrimination. National Weaving Co., Inc4~ The 
situation frequently arises in “company town” communities as in National 
Weaving Co. Inc.,42 and in the case of such employers as maritime car
riers, where maintenance of the employees is considered a part of their 

374 N. L. R. B. 922 (1938), in part, 98 F. (2d) 97 (C. C. A. 2d, 1938).
38104 F. (2d) 302 (C. C. A. 2d, 1939).
38Fair Labor Standards Act, 52 Stat. 1060 (1938), 29 U. S. C. § 203 (Supp. 1939), as 

amended by 53 Stat. 1266 (1939).
MId. 11 (c), and Regulations, pt. 516, tit. 29, “Labor,” c. V, “Wage and Hour Division,” 

as amended. C. C. H. Labor Law Serv. fl 4620.
"Clinton Cotton Mills, 1 N. L. R. B. 97 (1936), afl’d as mod., 91 F. (2d) 1008 (C. C. A. 

4th, 1937).
427 N. L. R. B. 916 (1938).
^See note 42 supra.
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compensation as in N.L.R.B. v. Waterman Steamship Corporation.^ 
Bonuses, where such are normally granted and are lost only because of 
the discriminatory discharge, must likewise be included in the amount of 
the award. Central Truck Lines, Inc.™

Inclusion of any of the above amounts applicable permits an accurate 
computation of the gross back-pay award. The net award, the total 
amount of wages due less allowable deductions, may now be considered. 
“Net earnings” received by a discharged employee in other employment 
during the period of discrimination may be deducted from the amount 
assessed against the respondent. The “net earnings” provision is a com
paratively recent administrative development. Until the 1938 decision 
of the Board in Crossett Lumber Co.,™ orders of that agency, in providing 
for affirmative relief in the form of back wages, merely permitted the 
deduction from the award of earnings received by the employee in other 
employment. The Crossett Lumber Co. decision47 * * * broke down the de
ductible earnings into “gross” and “net” amounts, defining “net earnings” 
as sums actually received by the employee less the expenses incurred by 
him in obtaining the new employment, expenses which would not have 
arisen but for the unfair labor practice. Only these “net earnings,” and 
not the full amount received, are deductible.

It is important to note that “earnings” are limited to amounts earned 
in actual employment. Relief payments or unemployment benefits re
ceived from labor organizations are not proper subjects for deduction. 
Lone Star Bag and Bagging Co.,™ Missouri-Arkansas Coach Lines, Inc.™ 
Nor is any deduction allowed for wages received by the discharged em
ployee where, subsequent to the discrimination, he continues at the same 
wage basis as before in an employment carried on as part-time work 
prior to his discharge. Anwelt Shoe Manufacturing Co.,™ Pusey, Maynes 
& Brush Co.51

More important, but affording no saving to the respondent employer, 
is the Board’s treatment of funds received by discriminately treated 

“7 N. L. R. B. 237 (1938), rev’d on other grounds, 103 F. (2d) 157 (C. C. A. Sth,
1939).

“3 N. L. R. B. 317 (1937).
*9 N. L. R. B. 440 (1938), aff’d by consent, (C. C. A. 9th, 1938).
"See note 46 supra.
“8 N. L. R. B. 244 (1938).
•7 N. L. R. B. 186 (1938).
”1 N. L. R. B. 939 (1936), aff’d by slip., 93 F. (2d) 367 (C. C. A. 1st, 1939).
"1 N. L. R. B. 482 (1936).
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employees from governmental relief agencies. A 1938 Board decision 
denying the employer’s right to deduct home relief payments as “earn
ings” is indicative of the Board’s presently developed policy. Vegetable 
Oil Products Co., Inc?2 Detailed formulation of this policy occurs in 
Republic Steel Corp.?3 a factually interesting decision due to its back
ground in the attempted unionization of “Little Steel.” The deduction of

“5 N. L. R. B. 52 (1938), amending 1 N. L. R. B. 989 (1936).
“The authority of the Board to require the repayment by a respondent employer to 

governmental work-relief agencies of wages received from such projects by discriminately- 
discharged employees—a requirement which substantially increases the employer’s back-pay 
liability—has now been finally determined. The United States Circuit Court of Appeals, 
Third Circuit, has twice enforced orders of the Board containing this provision: Republic 
Steel Corp. v. N.L.R.B., 107 F. (2d) 472 (C. C. A. 3d, 1939), cert, granted May 20, 1940; 
Union Drawn Steel Co. v. N.L.R.B., 109 F. (2d) 594 (C. C. A. 3d, 1940). Contra are the 
recently decided cases of N.L.R.B. v. Tovrea Packing Co., Ill F. (2d) 626 (C. C. A. 9th. 
1940), and N.L.R.B. v. Leviton Manufacturing Co., Inc., Ill F. (2d) 619 (C. C. A. 2d, 
1940). The Second Circuit’s decision in the Leviton case is the first to consider the work
relief requirement at length. The Court states: “The ‘affirmative action’ which the section 
(§ 10 (c)) contemplates must be remedial, and not punitive or disciplinary . . . and the 
order, qzia payments, must therefore be confined to restitution for the wrong done, however, 
that should be conceived. The Board itself has always deducted from the wages to be 
recovered what the employee may have earned meanwhile, and it is impossible to see how 
it could have done less, whatever may be proper as to what he could have earned by 
reasonable iefforts, but did not. His receipts may be of three kinds: wages from a private 
employer; wages from a public agency; alms or a dole. As to the first, the Board has never 
suggested that the employer must pay to another private employer what that employer 
paid to the employee, and obviously that would be absurd. Since the order speaks of 
‘monies received . . . for work performed,’ we need not consider alms, or a dole. ‘Monies 
received . . . for work performed’ may be no more than a fair return for services rendered, 
or they might have been deliberately made higher, the margin being dole; and the record 
at bar does not contain any evidence on the point. At most, any such provision would 
have to be confined to such a margin; we do not suggest that even then it would be valid. 
However, the whole administration of ‘work-relief’ was conceived in a spirit exactly the 
opposite of charity; the very purpose of it was that the employees should understand 
themselves not to be the objects of charity, but to be performing work of a value equal 
to what they received. As the case stands, therefore, there is no more reason why the com
pany should be compelled under the guise of restitution, to subvene the public enterprises on 
which (discriminately discharged employee) . . . worked than if these had been the ventures 
of a private capitalist. We must assume that he gave as much as he got, and the order 
pro tanto transferred the burden of the public improvement from the public, which pre
sumably is to profit by it, to the company which will do so only as a member of the 
public. There could be no clearer instance of a punitive measure than that. ...” Ill F. 
(2d) 619, 621 (1940).

The Supreme Court reversed the Third Circuit and substantially adopted the reasoning 
of the Second Circuit just quoted in Republic Steel Corp. v. N.L.R.B., 61 Sup. Ct. 77 
(Nov. 12, 1940).



1941] Back-Pay Awards Under the N.L.R.A. 591

wages received by discriminately discharged workers who obtained em
ployment upon federal, state, or municipal works relief projects is di
rected. However, respondent employers are not benefited by the ruling, 
for all such amounts are required to be repaid by the employer to the 
appropriate governmental fiscal agency. Thus, rather than relieve a 
respondent, the ruling tends to increase the difficulties attendant upon 
compliance with the cease-and-desist order.

The securing of other employment by the discriminately-discharged 
worker offers the greatest opportunity for reduction of the employer’s 
back-pay liability. The principle of the “net earnings” doctrine has al
ready been considered. It should be noted—for this special rule has 
proved effectual—that substantial savings are possible where the employ
ment obtained by the discriminately-discharged worker is shown to be 
“substantially equivalent” to that enjoyed with the respondent. In these 
circumstances, where the employment obtained is regularly and sub
stantially equivalent to the occupation from which he is discriminately 
discharged, back pay runs only from the date of the discrimination to 
the time the new, substantially equivalent employment is obtained. John 
Minder & Sons, Inc.™ Mooresville Cotton Mills,55 Proof of the nature 
of the new employment is, accordingly, a matter of major importance 
to the employer and his counsel. The problem is a factual one and has 
been the subject of analysis in a considerable number of unfair labor 
practice decisions.56 One variation of the “net earnings” doctrine should, 
however, be noted in connection with the defense of “substantially equiv
alent employment.” Applying the “net earnings” rule, the Board denies 
the deductibility of expenses incurred by the discharged employee in 
securing the substantially equivalent employment. Precision Castings 
Co., Inc J1 The holding, logical in its result, might reasonably be antici
pated in view of the general policy of the Board.

The defense of substantially equivalent employment raises an im
portant question: Must the discriminately-discharged employee seek to 
obtain such employment, or any work, in order that the damages of the 

“6 N. L. R. B. 764 (1938).
"See note 12 supra.
"Willard, Inc., 2 N. L. R. B. 1094 (1937), aff’d, 98 F. (2d) 244 (App. D. C. 1938) ; Quid

nick Dye Works, Inc., 2 N. L. R. B. 963 (1937); Benjamin Fainblatt and Marjorie Fain- 
blatt, 1 N. L. R. B. 864 (1936), aff’d, 4 N. L. R. B. 596 (1937), aff’d, 59 Sup. Ct. 668 
(1939), rev'g, 98 F. (2d) 615 (C. C. A. 3rd, 1938) ; Pennsylvania Greyhound Lines, 1 N. L. 
R. B. 1 (1936), aff’d, 303 U. S. 261 (1937), rev’g, 91 F. (2d) 178 (C. C. A. 3rd, 1937).

w8 N. L. R. B. 879 (1938).
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employer may be mitigated? The principle of mitigation of damages— 
generally accepted in private proceedings58—has been rejected by the 
Board. Search for other employment by discriminately-discharged em
ployees does not constitute a condition precedent to the award of back 
pay. The public character of the unfair labor practice proceeding, the 
fact that it is not prosecuted to secure an award of damages to the em
ployee, are determinative and support the rejection of the mitigation 
principle. Carlisle Lumber Co?*

Once “net earnings” or amounts earned in substantially equivalent 
employment have been credited against the award, any further reduction 
must be found in the particular factual situations to which certain special 
defensive matters have been held to possess application.

Adverse business conditions necessitating a plant shut-down subse
quent to the discrimination operate to reduce—generally, to bar—the 
employer’s back-pay liability. Stylecraft Leather Goods Co., Inc.™ 
Leo L. Loivy, d/b/a Tapered Roller Bearing Corporation?1 American 
Radiator Co?2 Impossibility of determining the date upon which the 
decline in business would render shut-down necessary forms the basis 
for this frequently reiterated principle of the Board. Similarly, a shut
down partially discriminatory in nature gives rise to no liability for back 
pay where the extent to which the closing is occasioned by valid business 
reasons cannot be ascertained. Titmus Optical Co?3

The practice of the Board in requiring the submission of an Inter
mediate Report by the Trial Examiner conducting the unfair labor prac
tice hearing and the service of a copy upon the respondent04 sometimes 
results in reduction of back-pay liability. Thus, where the Trial Examiner 
in his Intermediate Report finds in favor of the employee and recom
mends that the charges of discrimination be dismissed, no back pay is 
awarded to the employee subject of these findings from the date of the 
Intermediate Report until the issuance of the final decision of the Board 
reversing the Trial Examiner (assuming that the agent’s ruling is thus * * 69 

“Radish v. Young, 108 III. 170, 48 Am. Rep. 548 (1883); Payzio, Ltd. v. Saunders,
[1919] 2 K. B. 581; Williston, Contracts § 1397.

69See note 4 supra.
°°3 N. L. R. B. 920 (1937).
®3 N. L. R. B. 938 (1937).
<527 N. L. R. B. 1127 (1938), afi’d by consent (C. C. A. 8th, 1938), C. C. H. Labor Law 

Serv. U 2134.
®9 N. L. R. B. 1026 (1938). See also Atlas Mills, 3 N. L. R. B. 10 (1937).
M§ 32, N. L. R. B. Rules and Regulations, July 14, 1939; C. C. H. Labor Law Serv.



1941] Back-Pay Awards Under the N.L.R.A. 593

finally reversed). Respondents will not be penalized for reliance in good 
faith upon the decisions of Board Trial Examiners. E. R. Haffelfinger 
Co., Inc.™ The rule, favorable as it is to respondents, has its basis in 
sound equitable principles, and its very equitable nature operates to 
prevent its use as a basis for new unfair labor practices. Improper reli
ance upon the principle has resulted in awards of back pay for the 
entire period from the original discrimination until entry of the final 
order of the Board. American Potash & Chemical Corp.™

A similar rule, equitably safeguarding the respondent, is applied in 
situations involving erroneous jurisdictional rulings of the Trial Exam
iner. Whiterock Quarries, Inc.™' Again, however, reliance upon the 
erroneous ruling as an excuse for further discriminatory acts precludes 
anv reduction in back-pay liability. American Potash & Chemical 
Corp.™

Laches, the operation of an unreasonable delay to bar the proceedings 
or the grant of affirmative relief, is a special defensive matter frequently 
pleaded in Board decisions. Analysis of the available rulings discloses 
a number of key principles which limit the usefulness of the defense. 
First, laches of the Board itself does not constitute a bar to the proceed
ings The public nature of the Board’s function is again controlling and 
effectively prevents any successful defense on this ground.

The principle is most saliently demonstrated in Colorado Milling & 
Elevator Co.™ Here the allegedly discriminated-against employees were 
discharged on August 1, 1935, and charges on their behalf were filed in 
November of that year. However, the Board's complaint did not issue 
until February 16, 1938, a delay accounted for by the Board by refer
ence to the injunction litigation which hampered the early administration 
of the Act.70 The Board, rejecting the respondent’s contentions that 
the unfair labor practice proceeding is an action prosecuted solely upon 
the behalf of the interested workers and that the long, allegedly preju
dicial delay forecloses any imposition of back-pay liability, instead relies 
upon basic principles which deny the applicability of the laches’ doc-

•1 N. L. R. B. 760 (1936).
•3 N. L. R. B. 140 (1937), afi’d, 98 F. (2d) 488 (C. C. A. 9th, 1938), cert, denied, 306 

U. S. 643 (1939).
"5 N. L. R. B. 601 (1938).
*Ste note 66 supra.
•11 N. L. R. B. 66 (1939).
’“See Axx. Rep. N. L. R. B. (1936) 46 et seq.
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trine to the government in actions brought by it under its sovereign au
thority to enforce public rights:71

“The Board acts in the public interest to effectuate an important national 
policy designed to eliminate the causes of certain obstructions to the free flow 
of commerce by the mitigation and elimination of certain unfair labor practices 
which tend to cause industrial strife and unrest. Such benefits as the Board’s 
remedial orders confer upon individual employees are only incidental to the 
exercise of its powers to effectuate the policies of the Act by remedying con
ditions created by unfair labor practices. It is well settled that the equitable 
principle of laches is not applicable to the government acting in the public 
interest. . . .”72

Accordingly, delay by the Board may not be seized upon by a respon
dent employer as a basis for reducing liability for back pay accruing 
during the period of the delay. However, unreasonable delay on the part 
of the labor organization originally filing the charge does afford a special 
defense of laches to the employer and may, where that equitable princi
ple properly applies result in the mitigation of back-pay liability by 
raising a bar to any award for the period of the delay. Crowe Coal 
Co.,73 74 Inland Lime & Stone Co.14

TRANSFER OF BUSINESS BY RESPONDENT

Brief consideration, in connection with the back-pay liability of 
respondent employers, should be given to the effect of dissolution of the 
employer, where a corporation, and the continuation of operations by a 
successor concern. It should be emphasized that back-pay liability may 
not be evaded by a juggling of corporate entities. Transfer of all assets 
of the respondent corporate employer, followed by its dissolution, has 
been held to subject the successor corporation (respondent’s parent 
company) to liability under the Board order where the successor acquired 
respondent’s assets subsequent to the entry of the cease and desist order, 
and with knowledge of the unfair labor practice proceedings pending 
against respondent, over whose labor policies the successor company 
exercised general control, in Timken Silent Automatic Co.:

^United States v. Beebe, 127 U. S. 338, 344 (1888).
7211 N. L. R. B. 66, 68 (1939), citing Federal Trade Commission v. Algoma Lumber Co., 

291 U. S. 67 (1933) ; United States v. Insley, 130 U. S. 263 (1889) ; United States v. Beebe, 
127 U. S. 338 (1888); United States v. Nashville, C. & St. L. Ry., 118 U. S. 120 (1886); 
accord, French Republic v. Saratoga Vichy Co., 191 U. S. 457 (1903).

7a104 F. (2d) 633 (C. C. A. 8th, 1939), atf’g, 9 N. L. R. B. No. 100, cert, denied, 84 L. 
ed. 86 (1939).

748 N. L. R. B. 944 (1938).
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"By assuming all the obligations and liabilities of . . . respondent with notice 
of this proceeding, it (the successor corporation) stands in exactly the same 
position as . . . respondent, and should be required to comply without order.”75 *

This theory of the Board again finds expression in Hopwood Retin
ning Co., Inc.™ in which a new corporation formed during the labor 
dispute to take over the manufacturing operations of the original respon
dent is considered to be an agency and instrumentality of the latter cor
poration in effecting violations of the Act. The distinct and separate 
corporate entity is admitted by the Board, but the successor company 
is held responsible, if necessary, for compliance with the affirmative 
relief provided by the order to cease and desist.77

STRIKING EMPLOYEES AND BACK-PAY AWARDS

The affirmative relief in the form of back pay awarded to striking 
employees requires special consideration. Back-pay awards to strikers 
ire carefully limited, subject to well-defined rules. A general principle 
may be drawn from the decisions of the Board, that in the absence of 
discrimination back pay is not granted to striking workers for the period 
of the strike.77* the award running only from the date of their applica
tions for reinstatement in accordance with the terms of the Board order, 
to the date upon which reinstatement is offered or placement upon a 
preferential list is provided.78 However, it should be noted that the 
calling of a strike does not preclude the award of back pay to employees 
discriminately discharged prior to the strike, where operation of the 
business continues during the controversy.79

The effect of acts of discrimination against striking employees deserves 
emphasis. Discrimination, as for example the refusal of reinstatement 
to strikers who apply for reemployment during the pendency of the 
strike, give rise to back-pay liability from the date of the unfair labor 
practice, the right to compensatory wages being no longer conditioned

’ll N. L. R. B. 901, 906, 907 (1939).
’4 N. L. R. B. 922 (1938), aff’d, 98 F. (2d) 97 (C. C. A. 2d, 1938).
"See note 38 supra.
“'Ann. Rep. N. L. R. B. (1937). See also Montgomery Ward & Co., Inc., 4 N. L. R. B. 

1151 (1938), vac. and rem. on other grounds 103 F. (2d) 147 (C. C. A. 8th, 1939).
’The more recent decisions of the Board provide for the running of back pay in these 

circumstances from a date five days subsequent to the application date. Tiny Togs, Inc., 
7 N. L. R. B. 54 (1938).
’American Mfg. Co., 7 N. L. R. B. 37S (1938), mod. and aff’d by consent (C. C. A. 

Sth, 1938), C. C. H. Labor Law Serv. fl 2134.



596 The Georgetown Law Journal [Vol. 29: p. 580

upon the making of an application for reinstatement.80
The continuing employee status of strikers under the Act has been so 

frequently sustained by the courts that any attempt to secure a reduc
tion in back-pay liability by the questioning of the “employee" status 
may be dismissed as worthless.81

It should be noted that, in the event strikers are awarded back pay, 
the award is subject to the principle deductions available to the em
ployer in any unfair labor practice proceeding based upon acts of 
discrimination. Thus “net earnings” of strikers are deductible items, 
governed by the same rules applicable to the deduction of “net earnings" 
of discriminately-discharged workers.

Strikes frequently are caused by a demand for collective bargaining 
recognition by a particular labor organization. Strikers who maintain 
the union position have in some instances rejected offers of reinstatement 
unless the desired recognition were also accorded. Imposition of this 
condition by the striking workers occurred in one Board hearing, and 
provided the employer with a deductible item. Back pay was not awarded 
in the particular case, Hemp & Company of Illinois* 2 for the period 
intervening between the date upon which offered reemployment was 
thus refused and the date of issuance of the final Board order. However, 
the offer of reinstatement must be bona fide. The mere testimony of 
strikers which tends to indicate their intention of not returning to em
ployment for the duration of a strike is not conclusive upon the issue of 
the employer’s liability where there is no actual offer of reinstatement. 
Lindeman Power Equipment Co.* 3

The “sit-down” strike or any serious act of violence by a striking 
employee does afford an opportunity for securing reduction of back-pay 
liability. The serious strike violence accomplishes two ends, (1) a justi
fication for termination of the employer-employee relation with the guilty 
striker arises, and (2) the basis for any award of back-pay to the par

*°See note 78 supra.
“N.L.R.B. v. Mackay Radio & Telegraph Co., 304 U. S. 333 (1938), rev’g, 99 F. (2d)

761 (C. C. A. 9th, 1937), and aff’g, 1 N. L. R. B. 20 (1936) ; Black Diamond S.S. Co. v. 
N.L.R.B., 94 F. (2d) 875 (C. C. A. 2d, 1938, aff’g, 3 N. L. R. B. 84 (1937), cert, denied, 
304 U. S. 579 (1938) ; Mooresville Cotton Mills v. N.L.R.B., 97 F. (2d) 959 (C. C. A. 4th, 
1938), aff’g, 2 N.L.R.B. 952 (1937), mod., 94 F. (2d) 151 (C. C. A. 4th, 1938); Carlisle 
Lumber Co. v. N.L.R.B., 99 F. (2d) 533 (C. C. A. 9th, 1938), aff’g, 2 N. L. R. B. 248, 
cert, denied, 306 U. S. 646 (1939) ; Jeffery-De Witt Insulator Co. v. N.L.R.B., 91 F. (2d) 
134 (C. C. A. 4th, 1937), a#'g, 1 N. L. R. B. 618 (1936), cert, denied, 302 U. S. 731 (1937).

“9 N. L. R. B. 449 (1938).
®11 N T. R R RAR rUBO'i
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ticular worker is removed. Fansteel Metallurgical Co.,84 Standard Lime 
& Stone Co.85 However, damages caused by striking employees create 
no right of set-off. The employer may not, even in these circumstances, 
recoup strike damages, or counter-balance his losses against valid awards 
of back pay.86

CONCLUSION

The reductions of back-pay liability become impressive upon close 
analysis. Defensive matters, introduced to limit the scope of affirmative 
relief where awards of back pay are involved, may effect substantial 
savings for the respondent employer. Nor are the matters of defense a 
concern of the employer alone. Management seeks, within lawful limits, 
to reduce the back-pay award. Labor, on the contrary, is interested, and 
vitally, in securing all possible relief for its workers. An accurate under
standing of the restrictions upon the applicability of defensive matters 
in reinstatement proceedings is essential for union counsel. For the non
deductible item becomes a force for collectivism in industry.

There is, then, definite need for the “check list” knowledge of defen
sive matters which this article seeks to develop. A final summary follows 
—a restatement of the key-points of defense under Sections 8 (3) and 
(4) of the Act:

1. Amounts deductible from the “wage" awarded by the back-pay 
order:

fa) “Net earnings” of the discriminately-discharged employee re
ceived by him in other employment.

fb) Federal, state, municipal work relief grants to discriminately- 
discharged workers (deductible from the back-pay award but repayable 
to the appropriate governmental agency).

fc) Wages accruing during a strike until entry of the Board order 
(assuming no discrimination is practiced against strikers).

2. Amounts includible in “wages” for purposes of the back-pay 
award:

fa) Any difference in charges for rent, water, etc., before and 
after the discrimination where furnishing of facilities is considered as 
a part of the wage.

3. Amounts not deductible from “wages” due under the award:

“5 N. L. R. B. 930 (1938), rev’d in part, 306 U. S. 240 (1939), aff’g, 98 F. (2d) 375 
(C. C. A. 7th, 1938).

*5 N. L. R. B. 106 (1938), rev’d, 97 F. (2d) 531 (C. C. A. 4th, 1938).
"See note 53 supra.
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(a) Expenses necessarily incurred in securing new employment.
(b) Union unemployment benefits.
(c) Earnings received at other employment where the job con

stituted a part-time occupation prior to the discrimination and there is 
no increase in the amount received.

4. Particular matters of defense:
(a) Obtaining of substantially equivalent employment thereafter 

raises bar to accrual of back pay.
(b) Favorable finding of trial examiner, later reversed, precludes 

assessment of back pay from entry of the Intermediate Report until 
the reversal by the Board.

(c) Unreasonable delay by complaining Union in filing charges 
(laches).

(d) Commission of serious violence by striking employee termi
nates the employee status.
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THE COURTS AND ADMINISTRATIVE AGENCIES
SUFFICIENCY OF EVIDENCE TO SUPPORT A DETERMINATION OF THE 

NATIONAL LABOR RELATIONS BOARD

/GENERALIZATIONS are treacherous things. Neatly turned they 
encourage their own use. If frequently applied, they become rules, 

and in time, doctrines. Yet when they are adopted for use in situations 
foreign to those from which they first arose they may prove wholly in
adequate. In testing the sufficiency of evidence to support a refusal of 
a lower court to give a directed verdict, the appellate courts from ancient 
times have looked to see whether the opposing evidence furnished a 
substantial basis of fact from which the fact in issue can reasonably 
be inferred. This type of evidence they have called “substantial evi
dence” and after many applications of the rule, judges and lawyers have 
become familiar with its meaning. They know what “substantial evi
dence” in law is. Thus they have said a motion for a directed verdict 
should be granted when the evidence is such that all reasonable men 
could draw but one conclusion from it, and evidence which would pre
vent the granting of such a motion must be “substantial”.1 Going fur
ther they have said that evidence which “merely creates a suspicion or 
which amounts to no more than a scintilla or which gives equal support 
to inconsistent inferences”2 will not meet the test of substantiality. With 
the aid of the technical rules of evidence as applied in actions at law. 
these definitions are readily understandable and the rules based on them, 
uniformly practical.

Let the generalization be applied to a finding of fact by an administra
tive body, however, and the result may not be so desirable. Congress 
has provided that the findings of the National Labor Relations Board, if 
supported by evidence, shall be conclusive.3 On the other hand, Congress 
has also provided that the Board shall not be limited to the rules of evi
dence prevailing in courts of law or equity.4 With these two Congres
sional mandates before the courts, it seems incongruous to find that the 
test for sufficiency of evidence at law has been applied to the findings 
of the National Labor Relations Board.

1Baltimore & Ohio R.R. v. Graeger, 266 U. S. 521 (1925) ; Gunning v. Cooley, 281 U. S. 
90 (1930).

"Appalachian Electric Power Co. v. N.L.R.B., 93 F. (2d) 985, 989 (C. C. A. 4th, 1938). 
”49 Stat. 453 (1935), 29 U. S. C. § 160 (e) (Supp. 1939).
‘49 Stat. 453 (1935), 29 U. S. C. § 160 (b) (Supp. 1939).
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One decision was enough to unleash the dogs of legalism. In Wash
ington, Virginia & Maryland Coach Company v. National Labor Re
lations Board,* *'  decided in 1937, the United States Supreme Court, while 
upholding a ruling oj the Board, flatly refused to review the evidence 
upon which the Board’s findings were based, saying that it was substan
tial and therefore conclusive. Building on this use of the word “sub
stantial," the Court next handed down the decision of Consolidated 
Edison Company v. National Labor Relations Board? in which they 
said that “the statute, in providing ‘that the findings of the Board as 
to facts, if supported by evidence, shall be conclusive,’ means supported 
by substantial evidence.”0 “Substantial evidence,” said the Court, “is 
more than a mere scintilla. It means such relevant evidence as a reason
able mind might accept as adequate to support a conclusion.”7 As 
authority, the Court of course cited the Washington, Virginia & Mary
land Coach Company case and added a citation to Appalachian Electric 
Power Company v. National Labor Relations Board9, which had been 
decided in the Fourth Circuit Court of Appeals a few months earlier. 
This latter case was tremendously important in the development of a 
test for sufficiency of evidence, for, in National Labor Relations Board 
v. Columbian Enameling & Stamping Company? the Supreme Court 
adopted the rule laid down by the lower court.

Reasoning in typically legal fashion, the lower court hung on the word 
“substantial” which had been read into the statute by the Supreme 
Court in the Consolidated Edison case.

‘‘The rule as to substantiality is not different, we think, from that to be applied 
in reviewing the refusal to direct a verdict at law, where the lack of substantial 
evidence is the test of the right to a directed verdict.”10

Applying this rule, the court held that the findings of the Board were 
not supported by evidence. The Supreme Court in the Columbian Enam
eling and Stamping Company case, speaking through Mr. Justice Stone, 

**301 U. S. 142 (1937).
‘305 U. S. 197 (1938).
'Id. at 229.
'Ibid.
’*93  F. (2d) 985, 989 (C. C. A. 4th, 1938). The Court also cited Thompson Products, 

Inc. v. NLRB., 97 F. (2d) 13, 15 (C. C. A. 6th, 1938), and Ballston-Stillwater Knitting 
Co. V. N.L.R.B., 98 F. (2d) 758, 760 (C. C. A. 2d, 1938).

*306 U. S. 292 (1939).
” Appalachian Power Co. v. N.L.R.B., 93 F. (2d) .985, 989 (C. C. A. 4th, 1938), cited 

supra note 2.
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echoed Chief Justice Hughes’ dictum of the Consolidated Edison case 
and added,

“And it [the evidence] must be enough to justify, if the trial were to a jury, 
a refusal to direct a verdict when the conclusion sought to be drawn from it 
is one of fact for a jury.”11

Yet the rule thus established did not go without a dissent. Mr. Justice 
Black, with Mr. Justice Reed concurring, challenged the result in that 
particular case, saying,

“But the ‘courts cannot pick and choose bits of evidence to make findings of 
fact contrary to the findings of’ an administrative body.”12

Certain Federal Trade Commission cases13 were cited as authority. Mr. 
Justice Frankfurter took no part in the case.

The recent case of Foote Brothers Gear & Machine Corporation v. 
National Labor Relations Board14 is an illustration of how this sufficiency 
of evidence rule is applied. In this case, the circuit court decided that 
in order to determine whether the Board’s findings were supported by 
substantial evidence or not it was necessary for the court to analyze the 
evidence. Before proceeding to this analysis, the court gave an example.15 
Suppose, said the court, M testifies that he has been discharged because 
of union activities. The employer denies this assertion. At this stage the 
Board might be supported in determining a fact from the testimony. 
But, the argument continues, if it appears that the employer hired a 
member of M’s union to take M’s place, M’s testimony “begins to melt". 
And if it also appears that the employer discharged other employees, 
union and non-union alike, always on the basis of seniority, “then M’s 
testimony approaches the scintilla dimensions”. Having analyzed the 
evidence in this fashion, the court found it did not support the findings 
of the Board. It might be suggested that the example given is a bit 
too neat.

This decision has since been reversed by the Supreme Court1'1 and 
it might be dismissed as unimportant were it not for the fact that the 

UN.L.R.B. v. Columbian Enameling & Stamping Co., 306 U. S. 292, 300 (1939). 
“Id. at 302.
“Federal Trade Commission v. Standard Education Society, 302 U. S. 112, 117 (1937); 

Federal Trade Commission v. Algoma Lumber Co., 291 U. S. 67, 73 (1934); cf. Federal 
Trade Commission v. Keppel & Bro., 291 U. S. 304, 314 (1934).

“114 F. (2d) 611 (C. C. A. 7th, 1940).
“Id. at 621.
W8S L. Ed. (Adv. Ops.) 197 (U. S. 1940).



1941] The Courts and Administrative Agencies 603

reversal was without opinion, thus leaving the sufficiency of evidence 
rule, there stated, with some degree of authority. This fact becomes more 
important when it appears from other cases that the rule of Columbian 
Enameling and Stamping Company v. National Labor Relations Board 
may now be discredited even in the Supreme Court.

In National Labor Relations Board v. Waterman Steamship Company, 
we find Mr. Justice Black writing for the majority and laying down a 
warning that the Court will insist upon the division of responsibility 
which Congress has imposed upon the circuit courts and the Board. 
Questions of law have been left to the courts, but in exercising their 
authority they are not to encroach upon the exclusive power of the 
Board to determine questions of fact. This decision is broad in its 
implications and may indicate a changed attitude on the part of the 
Court. It is significant that in the recent case of National Labor Rela
tions Board v. Link-Belt Company?1 the Waterman Steamship case is 
cited on the subject of sufficiency of evidence without any reference to 
the Consolidated Edison case or the Columbian Enameling and Stamp
ing Company case. In deciding the Link Belt case11' the Seventh Circuit 
Court of Appeals had cited all three of these cases and had found the 
evidence insufficient to support the Board’s finding. This decision was 
reversed by the Supreme Court.17*

What is offered to take the place of the rule which is based upon an 
analogy7 of the directed verdict rule? Probably no answer can be given 
to this question at the present time. The Link-Belt case offers no gen
eralization which will fit all situations. There, the Court was satisfied 
to confine their decision to the case before them. However, it would 
seem desirable to have the law crystallized somewhat in order to avoid 
the conflicting decisions which are being handed down in the circuit 
courts.18

In this connection the case of International Association of Machinists, 
Tool and Die Makers Lodge No. 35 v. National Labor Relations BoarcP 

“*309  U. S. 206, 208 (1940).
”85 L. Ed. (Adv. Ops.) 325 (U. S. 1940).
”*110  F. (2d) 506 (1940).
””See note 17 supra.
“Compare International Association of Machinists, Tool and Die Makers Lodge No. 35 

v. N.L.R.B., 110 F. (2d) 29 (App. D. C. 1939), with N.L.R.B. v. Mathieson Alkali Works, 
114 F. (2d) 796 (C. C. A. 4th, 1940); Martel Mills Corporation v. N.L.R.B., 114 F. (2d) 
624 (C. C. A. 4th, 1940); and Virginia Electric & Power Co. v. N.L.R.B., 115 F. (2d) 414 
(C. C. A. 4th, 1940).

“110 F. (2d) 29 (App. D. C. 1939), aff’d, 61 Sup. Ct. 83 (1940).
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should be considered. The Court of Appeals for the District of Columbia 
gave their interpretation of Section 10 (e) of the Wagner Act and 
arrived at a much different result from the other cases here discussed. 
After saying that the evidence to support the Board’s findings must be 
substantial, the court continued:

“But it is only convincing, not lawyers’ evidence which is required. The Board 
is not limited to rules of evidence prevailing in courts of law or equity. The 
evidence must be such as a reasonable mind might accept, though other like 
minds might not do so. The statutory mandate dispensing with judicial tech
nicalities in procedure binds the reviewing court to the same extent as it does 
the Board. The review is of administrative action taken by direction of Con
gress according to administrative, not judicial, procedure. The reviewing court 
cannot reweigh the evidence in scales which a trial court would use in deciding 
whether to admit it. We are required to sustain the Board’s findings if reason
able minds, unhampered by preconceptions derived from the technical law of 
evidence, might differ as to conclusions to be drawn from the evidence pre
sented”.20

This case was appealed to the Supreme Court and there affirmed; how
ever, the lower court’s discussion set out above was not specifically 
noticed in the higher court’s opinion. Whether the dicta of the court 
of appeals represents the attitude of the Supreme Court or not must 
abide a future case where the point is specially in issue.

In all events it would seem that this latter review is more consistent 
with the theory upon which the National Labor Relations Act rests. An 
administrative body such as the National Labor Relations Board is, in 
theory at least, composed of specialists; they are skilled and informed 
in the work they are doing. To hamstring them with rules applicable 
to a jury is to deny their special knowledge. A jury, once it has decided 
a case, is disbanded, never to sit on a similar case again. It is only 
logical to limit them to determinations of fact which would be natural 
to the man in the street. But a trial examiner of the National Labor 
Relations Board is not a jury; he hears case after case on the same 
subject—the subject on which he is specially qualified. No one would 
propose that men of science be restricted to determinations which all 
‘‘reasonable” laymen would make if confronted with the same evidence. 
Just so, it may be suggested, the Congress has intended the Labor Rela

aT10 F. (2d) 29, 35 (App. D. C. 1939). “If the evidence, considered in the aspect 
most favorable to the Board’s determination, is sufficient to support it, then it cannot 
be set aside by this court, regardless of how impressive and convincing the arguments of 
petitioner that the Board’s determination is erroneous may be.” Wilson & Co., Inc. v. 
N.L.R.B., 115 F. (2d) 759, 762 (C. C. A. 8th, 1940).
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tions Board, as well as other Administrative agencies, to work, placing 
on them only the restriction suggested in the opinion of the Court of 
Appeals for the District of Columbia, Ee., that the evidence must be of 
a type such as one reasonable mind might accept even though another 
reasonable mind might not do so.

ROBERT D. SCOTT

POWER OF THE COURT OF APPEALS TO ISSUE STAY ORDERS 
IN PROCEEDINGS ARISING UNDER THE COMMUNICATIONS ACT

W/HATEVER doubt there may have been following the decision of the 
" United States Court of Appeals for the District of Columbia in the 

Ei ans case1 as to the lack of power of that court to issue stay orders 
directed to the Federal Communications Commission, would seem to be 
laid at rest by the court’s recent decision in the case of Scripps-Howard 
Radio, Inc. v. Federal Communications Commission.2 The Court of 
Appeals in an opinion by Justice Miller, Justice Stephens dissenting, 
denied the appellant’s petitions for orders staying Commission action pend
ing the disposition of the appeal.

On the issues drawn in the instant case it is evident that the facts3 are 
practically unimportant. A pure question of law was presented regarding 
the power of the court of appeals to issue stay orders in cases arising under 
its special and original jurisdiction as defined in the Communications Act 
of 1934/

The determination of two questions is necessary in order to make a 
decision on the problem here posited. These are: (1) may the power be 
spelled out of the language of the Act which confers this special jurisdic
tion upon the court of appeals; (2) may the power inhere in the court, as

’Evans v. Federal C. C., 113 F. (2d) 166 (App. D. C. 1940), citing 29 The Georgetown 
Law Journal 68.

*U. S. Ct. of App. for D. C., February 3, 1941.
’Appellant, licensee of radio station WCPO in Cincinnati, Ohio, filed with the Commission 

a petition for “hearing or rehearing” on the grant of a construction permit to radio station 
WCOL in Columbus, Ohio, authorizing a change of facilities which admittedly would create 
interference within a small portion of WCPO’S existing service area. The construction permit 
to WCOL had been granted without a hearing. The Commission denied WCPO’S petition 
for “hearing or rehearing” and WCPO filed a notice of appeal. Accompanying the notice 
was a petition by appellant for an order staying the effectiveness of the Commission’s actions, 
upon which the appeal had been taken, until the determination of the appeal. Other petitions 
were later filed asking for a broadening of the scope of the stay order.

‘48 Stat. 1064, 47 U. S. C. § 151 (1934).
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an incident to its general judicial powers, regardless of any absence of 
expression in the Act.

Power under the Act. There is certainly no express language in the Act 
authorizing the issuance of stay orders by the Court. Hence if the Act is 
to be the source of the power to issue stay orders to the Commission, such 
power must needs be implied. Section 402(e)5 contains the entire 
language relating to the power to be exercised by the court in deciding 
the appeals authorized under Section 402(b).6 A careful reading of the 
language employed by Congress in Section 402(e) discloses a very lim
ited jurisdiction for review of cases properly appealed. The only “power' 
conferred by Section 402(e) is “power, upon such record, to enter a judg
ment affirming or reversing the decision of the Commission, and in event 
the Court shall render a decision and enter an order reversing the decision 
of the Commission, it shall remand the case to the Commission to earn’ 
out the judgment of the court.”7 The statutory language on that point is 
clear, explicit, and unequivocal and leaves little room for implying a 
power to issue stay orders. One might go even further and say that to 
find in Section 402(e) a power to issue stay orders would be a misuse of 
the judicial function conferred.

Moreover a glance at Section 402(a)8 discloses that Congress expressly 
authorized suits in the three-judge court to “enjoin—or suspend any order 
of the Commission under this Act, except . . . .” in the cases appealable 
to the Court of Appeals under Section 402(b). The absence in Section 
402(b) or (e) of the powers enumerated in 402(a) is indicative of a legis
lative intent to withhold them. Furthermore one year before the Act of 
1934, a bill9 was passed which specifically conferred the power to issue 
stays upon the court, but this bill was pocket-vetoed. As the court said 
in the instant case,

“It can hardly be doubted, in view of this provision10 * and others previously 
noted,11 that Congress had clearly in mind, throughout its deliberations, the

648 Stat. 1093, 47 U. S. C. § 402 (e) (1934). 
e48 Stat. 1092, 47 U. S. C. § 402 (b) (1934).
7See note 5 supra.
®48 Stat. 1092, 47 U. S. C. § 402 (a) (1934).
eH. R. 7716, 72d Cong., 1st Sess. (1933).
10The court is referring to Section 405 of the Act which provides that applications for a 

rehearing before the Commission shall not stay any order, decision, or requirement of the 
Commission without its special order.

uAlso noted by the court was the presence of such authority for courts of review to issue 
stay orders as found in the statutes creating the NLRB, the SEC, the FPC, the CAA, and the 
administration of the Gas Act by the FPC. Thus the absence of such a provision in the Com
munications Act, regarding the Court of Appeals, was considered persuasive of an intention
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matter of stay orders, and that it deliberately withheld such power from this 
court.”11'

Recent decisions12 of the Supreme Court emphasize the limited nature 
of the jurisdiction conferred upon the Court of Appeals. As was said by 
the Court in the Pottsville case, “The Court of Appeals laid bare that 
error, and. in compelling obedience to its correction, exhausted the only 
power which Congress gave it.”13 In the recent Columbia Broadcasting 
System case14 the court emphasized the complete dependence of the Court 
of Appeals upon the provisions of the Act and the limited nature of its 
jurisdiction.

It would seem certain that the Communications Act, the fountainhead 
- i the Court of Appeals jurisdiction and powers over these proceedings, 
confers no basis for implying a power to issue stays, but on the contrary 
rather leads to the stronger implication that no such power was intended 
to be conferred.

Inherent power. The proper subject of inquiry under this heading is 
whether the Court of Appeals may not possess the power to issue stay 
orders as a necessary incident to its power to preserve its jurisdiction to 
adjudicate the case before it.

In the first place the nature of the court’s jurisdiction is such that the 
issuance of stay orders could not possibly aid the jurisdiction of the 
Court, since the court’s interest in the case cannot extend beyond affirm
ing or reversing the challenged Commission action. Hence whether or not 
the Commission’s action remains effective pending the appeal would 
hardly interfere with or affect the court’s jurisdiction to adjudicate the 
case before it. In the Evans case the Court of Appeals said,

“Exercising it [power to issue stay orders] would accomplish nothing other than 
delay for all concerned. No other benefit, if delay would be such, could result 
for appellant. Immediately upon rendition of our opinion the Commission would 
be free, if indeed not required, to consider the application. . . . There is no specific 
language in the statute which requires strict maintenance of the status quo pend
ing disposition of an appeal, even as among the parties to it.”15 * * * *

‘Scripps-Howard Radio, Inc. v. Federal C. C., U. S. Ct. of App. for D. C., February 3, 
1941.

Federal C. C. v. Pottsville Broadcasting Co., 309 U. S. 134 (1940) ; Fly v. Heitmeyer, 309 
U S. 146 (1940) ; Federal C. C. v. Sanders Bros. Radio Station, 309 U. S. 470 (1940) ; Fed
eral C. C. v. Columbia Broadcasting System, 85 L. Ed. (Adv. Ops.) 109 (1940).

Federal C. C. v. Pottsville Broadcasting Co., 309 U. S. 134, 145 (1940), 28 The George
town' Law’ Journal 929.

‘Federal C. C. v. Columbia Broadcasting System, 85 L. Ed. (Adv. Ops.) 109, 110 (1940), 
29 The Georgetown Law Journal 342.

JEvans v. Federal C. C., 113 F. (2d) 166, 169 (App. D. C. 1940).
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With regard to the possibility that the appeal may be rendered moot 
unless the Commission is stayed, the court in the Evans case, pointed out:

“To the extent that it would do so we know of no principle which empowers a 
court to prevent the parties to an appeal from taking action which renders their 
controversy moot, merely in order to render an advisory opinion upon abstract 
questions of law.”16

In the second place, the section of the Judicial Code17 and the section of 
the District of Columbia Code,18 authorizing the issuance of stay orders 
in aid of the court’s appellate jurisdiction, would not seem to be applicable 
to proceedings of the type under consideration. As the court pointed out 
in the instant case,

“We think that both sections, whatever their scope and applicability, speak in 
terms of the conventional relationship which exists between appellate courts and 
trial courts in the federal judicial hierarchy. That relationship does not exist 
between this court and the Communications Commission.”19

This differentiation was strongly put in the Pottsville case by the Supreme 
Court,

“But to assimilate the relation of these administrative bodies and the courts to 
the relationship between lower and upper courts is to disregard the origin and 
purposes of the movement for administrative regulation and at the same time to 
disregard the traditional scope, however far-reaching, of the judicial process.’’20

There was a lengthy dissenting opinion written by Justice Stephens in 
the instant case. In the opening portion of the opinion the dissenting 
judge concluded that the court did have the power to issue stays. The 
basis for this conclusion lies in the intention of Congress as disclosed by 
the statutes previously discussed, to make the appellate jurisdiction of the 
court effective.

It is difficult to see, however, what direct or conclusive effect this must 
have upon the power to issue stay orders in cases reaching the court under 
the Communications Act. As was pointed out previously the nature of the 
court’s jurisdiction is such that it could not be affected by a failure to 
stay the Commission. Due regard must be had to differentiating between 
appellate jurisdiction as found in the judiciary itself and “appellate” juris

™Id. at 170.
1736 Stat. 1162 (1911), 28 U. S. C. § 377 (1934).
WD. C. Code (1929) tit. 18, § 33.
10Scripps-Howard Radio, Inc. v. Federal C. C., U. S. Ct. of App. for D. C., February 3,1941.
“Federal C. C. v. Pottsville Broadcasting Co., 309 U. S. 134, 144 (1940).
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diction over an administrative agency. In other words “appellate” jurisdic
tion under the Communications Act is not of necessity rendered ineffec
tive; because the Commission is not stayed pending the appeal. The Court 
of Appeals is there to lay bare errors of law which corrections the Com
mission must obey, but it does not follow that that jurisdiction extends 
itself to suspending Commission action or maintaining a status quo.21

To those accustomed to the predictable and formalized relations exist
ing between courts, the type of “appellate” jurisdiction found in Section 
402 i b) and (e) may seem inadequate and undesirable from the stand
point of public policy. On the other hand those who seek the development 
of responsibility in administrative agencies by leaving them largely on 
their own. can see, in the long run, only public benefit from administra
tive efficiency in the field of governmental regulation.22 However, it would 
-eem preferable for the courts to refuse to extend by implication the 
'cope of review conferred by Congress. It is submitted that, in the field 
of governmental regulation, it is equally sound policy to make Congress 
conscious of its responsibility and duty to perfect the laws which it has 
passed in this field for the public benefit.23

FREDERICK H. WALTON, JR.

REIMBURSEMENT OF RELIEF AGENCIES ON N. L. R. B. BACK PAY ORDERS

TTOW far can the Board go in effectuating the policies of the National
Labor Relations Act1 under Sec. 10(c) ?2 The decision of the Supreme

’Appellant claimed that it would suffer irreparable injury, unless the stay order were 
issued. However, the hardship suffered or expected to be suffered is hardly more severe than 
is to be found in the Evans and Pottsville cases.

“•‘It is always easy to conjure up extreme and even oppressive possibilities in the exertion 
of authority. But the courts are not charged with general guardianship against all potential 
mischief in the complicated tasks of government. . . . Interference by the courts is not con
ceive to the development of habits of responsibility in administrative agencies.” Federal 

C. C. v. Pottsville Broadcasting Co., 309 U. S. 134, 146 (1940).
““Congress which creates and sustains these agencies must be trusted to correct whatever 

defects experience may reveal.” Ibid. See Perkins v. Lukens Steel Co., 310 U. S. 113, 131 
(1940).

*49 Stat. 449 (1935), 29 U. S. C. § 151-166 (Supp. 1939).
*Sec. 10(c) “. . . If upon all the testimony taken the Board shall be of the opinion that 

any person named in the complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall issue and cause to be served 
on such person an order requiring such person to cease and desist from such unfair labor 
practice, and to take such affirmative action, including reinstatement of employees with or 
without back pay, as will effectuate the policies of this Act. . .”
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Court in the case of Republic Steel Corp. v. National Labor Relations 
Board? settled the question of whether the Board in ordering reinstate
ment could within purview of this section order a deduction from back 
pay awarded, to the extent of monies earned by the employee on work 
relief projects and require this sum to be returned to the proper relief 
agencies. A petition of certiorari was granted.3 4

The background of this case presents an interesting study of a labor 
dispute involving lockouts, spying, open shop declarations, vilifications, 
etc., the outcome of which was refusal to reinstate some eighteen em
ployees after a strike. Threats to remove the plants elsewhere aroused 
municipal authorities and business men to support efforts of the corpora
tion to break the strike. Back-to-work movements were organized. The 
climax was a police attack upon an unarmed crowd of workers at their 
headquarters in which three workers were killed and others wounded.5 
The actions of the company, the business men and the municipal author
ities is reminiscent of the workings of the much publicized “Mohawk 
Valley Formula.”6 7

The Jones & Laughlin case1 in establishing the constitutionality of the 
Act, confronted the Board with a maze of serious problems in establishing 
industrial peace, returning to work striking and discharged employees, 
establishing rights of collective bargaining and like perplexities. 
Gradually a broad pattern of cases resolved the main difficulties, leaving 
the Board and the courts faced with smaller, but no less knotty problems, 
one of which is this question of back pay and relief agencies which led to 
a series of divergent views expressed by several Federal courts.

The first order for re-payment seems to have gone unchallenged in the 
fourth circuit.8 The third circuit later in sustaining a similar order de
clared, “We think, however, that it is within the discretionary power of 
the Board and that it is not unreasonable.”9

In direct conflict on this point were cases from the second and ninth 

361 Sup. Ct. 77 (Nov. 12, 1940).
^Republic Steel Corp. v. N. L. R. B., 310 U. S. 655 (1940).
BIn the matter of Republic Steel Corp., 9 N. L. R. B. 219 (1938).
®In the matter of Remington Rand, Inc., 2 N. L. R. B. 626, 664 (1937).
7N. L. R. B. v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937).
®N. L. R. B. v. Planters Mfg. Co., 105 F. (2d) 750, 753 (1939), decided July 26. Among 

other things the order was for “. . . payment to each of them a sum equal to the amount . . . 
normally . . . earned during the period . . . deducting, however, from the amount . . . monies 
received ... for work performed upon . . . relief projects, and pay over the amount ... to 
the proper fiscal agency. . . .”

“Republic Steel Corp. v. N. L. R. B„ 107 F. (2d) 472, 478 (1939), decided Nov. 8.



1941] The Courts and Administrative Agencies 611

circuits. The second circuit decision10 * divided into three classes monies 
received by a wrongfully discharged employee: wages from a private 
employer; wages from a public agency; alms or dole. Stating that it 
need not consider the last class, the court said that there was no more 
reason for the repayment of funds received in the second class than the 
first. ‘‘The affirmative action which the section contemplates must be 
remedial and not punitive or disciplinary and the order, qua payments, 
must therefore be confined to restitution for the wrong done, however 
widely that should be conceived.”11 Further it was to be assumed that the 
employee gave as much as he received from work relief.

The ninth circuit noted the Republic Steel decision in the third circuit 
but never-the-less concluded under Sec. 10(c) that the order for re
payment of work relief wages was invalid.12

In deciding that the Board had no power to effectuate the policies of 
the Act by ordering these deductions and re-payments to work relief 
agencies, the Supreme Court settled this conflict. In considering this 
problem that Court limited itself to the question of determining whether 
Congress had conferred power upon the Board to impose such require
ments. Said Mr. Chief Justice Hughes speaking for the Court, “We think 
that the theory advanced by the Board13 proceeds upon a misconception 
of the National Labor Relations Act. The Act is essentially remedial. 
It does not carry a penal program declaring the described unfair labor 
practices to be crimes. The Act does not prescribe penalties or fines in 
vindication of public rights or provide indemnity against community losses 
as distinguished from the protection and compensation of employees. Had 

X L. R. B. V. Leviton Mfg. Co., Ill F. (2d) 619 (1940), decided April 29. A 2-1 Board 
decision had held the employee was discharged for union activities and return of relief 
project earnings was ordered.

nN. L. R. B. v. Leviton Nlfg. Co., Ill F. (2d) 619, 621 (1940), decided April 29.
'X L. R. B. v. Tovrea Packing Co., Ill F. (2d) 626, 630 (1940), decided April 30. “To 

our minds the discretion conferred upon the Board is limited to the point of whether an 
order for back pay will do more toward effectuating the purposes of the Act than to omit it 
-or po.-4bly than an order for payment of part thereof. Whether or not this provision is 

hi-Id to be punitive in nature, we see no warrant for doing other than it provides. Certainly 
it does not authorize the Board to go outside the statute. . . .”

“Republic Steel Corp. v. N. L. R. B., 61 S. Ct. 77, 78 (1940). “The Board urges that the 
relief program was designed to meet the exigencies of large scale unemployment produced 
by the depre^'ion; that projects had been selected, not with a single eye to costs or useful- 
ness, but with a view to providing the greatest amount of employment. . . . Hence it is con
tended that the Board could properly conclude that the unfair labor practices of the com
pany had occasioned losses to the Government financing the w’ork relief projects.” (The 
opinion gave no authority for this.)
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Congress been intent upon such a program, we cannot doubt that Congress 
would have expressed its intent and would itself have defined its retri
butive scheme.”14

From the standpoint of improvements in administrative procedure, the 
case inferentially answers certain contentions of proponents of the re
cently vetoed Walter-Logan Bill.15 There has been earnest contention 
that those who make administrative adjudications should not thereby be 
permitted to legislate. On the other hand it is argued that there is a 
danger of inflexibility which conceivably would result were Congress to 
be more specific in enacting this kind of legislation. The rejoinder, of 
course, is that legislation too general in nature amounts to roving com
missions to effect social beliefs. Said Mr. Logan, . . the exercise of dis
cretion in the quasi-legislative and quasi-judicial functions does not con
template that the administrative officials shall exercise other than legal 
discretion... .”16 Republic Steel Corp. v. National Labor Relations Board 
presents an answer to these conflicting views. Clearly stated, the Act gave 
the Board no power to reimburse work relief agencies and the order was 
clearly an abuse of discretion, but no extra procedure was necessary for 
the court to so declare. The decision also negates Mr. Walter's conten
tion, “The various United States Circuit Courts . . . are not bound to fol
low a decision of any of said courts. It is for the purpose of quickly secur
ing uniformity in decisions of these several courts that provision is made 
in section 5 of this bill17 for the disagreeing court to promptly certify the 
disagreement to the Supreme Court of the United States.”18 It may well 
be doubted whether the procedure proposed in the bill would have been 
more expeditious than the grant of certiorari used.

From the legal standpoint the case directly decides that amounts earned 
by wrongfully discharged employees are to be deducted from back pay 
because such amounts are not needed to make the employee whole. This 
applies whether the employee had earned the amounts in public or in 
private employment. Still to be decided is the question of monies given as 
direct relief or charity.

Mr. Justice Black and Mr. Justice Douglas, in dissenting, felt that 
while repayment to the work relief agency was beyond comprehension of 
the Act, the majority decision went too far in limiting the back pay order 

™Id. at 79.
1BH. R. 6324, 76th Cong., 1st Sess. (1939).
10Sen. Rep. No. 442, 76th Cong., 1st Sess. (1939) 13.
17Walter-Logan Bill. H. R. 6324, 76th Cong., 1st Sess. (1939).
WH. R. Rep. No. 1149, 76th Cong., 1st Sess. (1939) 4.
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to an amount above that which w’as earned. They held the “back pay” 
provision to be clear and unambiguous and that the discretion of the 
Board extended to ordering full back pay without deductions. Without 
doubt a serious tactical error on the part of the Board in establishing 
deductions as such precluded possibility of a substantial foundation 
upon which the view of the dissenting members could be built. In view 
of the long, rough road of litigation travelled past milepost questions 
involving constitutionality, commerce, jurisdiction, evidence, company 
unions, re-instatements, sit-down strikes, finality of orders and with
drawal of petitions, this may be considered unfortunate. As a matter of 
hindsight it would have no doubt been better to have ordered specified 
back-pay without designating deductions. In that manner the question 
could have been presented to the Court on a more substantial basis.

FRANK B. HORNE.



FEDERAL LEGISLATION
INVESTMENT COMPANY ACT OF 1940

I. THE HEYDAY OF THE INVESTMENT TRUST

/COINCIDENT with the ending of World War I, an enormous increase 
took place in the interest of the average American in nationally- 

traded equity securities. This has been ascribed to a variety of causes, 
including the various war loan campaigns and the public recognition of 
America as the industrial leader of the world. More likely it was due to 
the spectacular, front-page upward leaps of so-called war-baby stocks.

A manifestation of this new interest in common stocks was the sudden 
flowering of the promotion of investment trusts of all types. Starting 
with a trickle in 1921, the flow of public savings into this investment 
medium had become a powerful river by 1926,2 and in the fever years 
of the stock market (1927-29) it became a furious mountain torrent 
that swept control of billions3 into the hands of the lucky but too often 
unscrupulous insiders. Even honest and able promoters suffered reverses 
since the boom period was calculated to bring their best efforts to disaster. 
The swiftness of the market rise increased the popularity of investment 
trusts whose financial structure promised “leverage” (as most did)4 and 
consequently their shares uniformly sold at premiums over net asset 
value.5 This leverage was, of course, as damaging in a falling market 
as it was helpful in a boom.

II. ABUSES AND EVILS

There is a legitimate field for ably run investment companies.6 Their 

xReport of the Securities and Exchange Commission, pursuant to § 30 of the Public 
Utility Holding Company Act of 1935, Investment Trusts and Investment Companies, 
pt. I, p. 37 (hereinafter called the Report).

Report, pt. I, p. 64. Thus, in 1921, six investment companies were formed; in 1926, 
thirty-three.

sId., pt. II, p. 31, Chart 3. Nearly $3 billion of new investment company securities sold 
in 1929. For stiff criticism, see Douglas, Democracy and Finance (1940) 38.

Vrf., pp. 45-47.
6H. R. Doc. No. 70, 76th Cong., 1st Sess. (1939), Pt. II, Ch. IV, pp. 321-324.
’See, for example, the remarkable record of State Street Investment Corporation over 

an extremely disastrous period for investors generally. During the period 1924-40 the 
shares appreciated 400% over the issue price while paying an average annual dividend of 
25% of that price. Hearing before Subcommittee of the Committee on Banking and Cur
rency on S. 3580, 76th Cong., 3rd Sess. (1940) 464 (hereinafter called the Hearing}. It is 
unfortunate but perhaps inevitable that the Report placed little emphasis on the pleasant
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function is to provide a medium less risky than the ordinary stock in
vestment for the capital of the small investor. In theory, the typical buyer 
of investment company shares is an individual with earning power who is 
investing primarily for appreciation rather than for the ultimate in 
security. He is too small a fish (somewhere under $20,000) to interest 
a reputable investment counselor; he has neither the time nor the re
sources for study required for intelligent investing for his own account; 
and. finally, he cannot adequately diversify his holdings except by pay
ing prohibitive odd-lot premiums on two shares of this and one of that. 
These two advantages, namely, wise supervision and diversification,7 are 
the selling points of the investment trust (or rather the management 
investment trust, the most important type) shares. By affording a me
dium for the small investor’s enterprise capital, they serve the whole econ
omy. Big-gain-or-big-loss ventures no longer interest the tycoon because 
the government takes the lion’s share of the profit but never shares the 
loss. Hence, this is a logical field for the little man’s money.

The field is one needing sound government regulation. The inherent 
weakness of investment companies is that their operations are exclusively 
on paper, and usually on paper which, if not technically negotiable, the 
management may easily control and manipulate to its own selfish advan
tage. They do not own factories or mines; they own securities of those 
who do. The true results of the company operations are easily concealed 
from the shareholder behind questionable accounting and misleading 
reports. All of the assets are floating rather than fixed, and dividends 
can be paid down to the last cent the company will ever realize.

The principal abuses may be grouped under the following heads: (1) 
Cheating the “senior” security holders; (2) Various abuses of “control” 
by management; (3) Unsound accounting practices; (4) Management 
having conflicting interests; (5) Excessive charge for management.

Cheating the “Senior” Security Holders
To furnish leverage, the favorite device of sponsors was the sale of 

aspects of the picture. For a fairer picture, showing excellent results of some funds, see 
Barron’s, Jan. 20, 1941, p. 4.

'See Senator Wagner’s question directed to the noted financial authority Oliver M. W. 
Sprague: “. . . you agree with me that investment trusts have a real and very important 
place in our economic life? ... I mean that I should think more and more people are 
coming to this idea of investing in diversified securities—particularly the small investor 
who is not in a position to inform himself as to w’hat particular investment would be 
wise, or has not enough money to spread it around by the purchase of different securities?” 
Mr. Sprague: “Yes.” Rearing, Pt. II, 562-3.



616 The Georgetown Law Journal [Vol. 29: p. 614

preferred stock.8 The very name implies a cushion of capital junior to 
the preferred security. The buyer of preferred means to sacrifice partici
pation in the control and the profits for a fixed rate of return assured 
by the presence of this cushion. If he is sold a security denominated 
preferred but in reality having little or no capital junior to it, he has 
been hornswoggled. But this happened all too frequently. Similarly, 
if the junior capital is distributed to the common as dividends so as to 
decrease his coverage,9 the moral agreement is broken. Indeed, if this 
were done in so barefaced a fashion, the common law furnishes a rem
edy. But the small investor is in no position to engage in costly legal 
skirmishes; a bold one who attempted such litigation would very likely 
receive separate, more favorable treatment; and if his contribution to 
capital were credited instead to paid-in surplus by the device of a par
value representing only a fraction of the sale price, no remedy exists.

An extreme case, but by no means an isolated one, of stocks preferred 
in name only, is the United States & Foreign Securities Corporation 
issues. After $30 million of first and second preferred had been sold in 
“packages” with ratable shares of 50% of the common (the sponsors 
retained the balance of the common at 20 cents a share; there were a 
million common shares) the company had raised a total of 29 million 
dollars as net proceeds after underwriting charges.10 Thus there was 
no cushion whatever; actually the preferred was “under water” a million. 
Practical control was in the hands of the sponsors. Their 50% of the 
common was far more than enough. Twenty per cent is usually working 
control, when coupled with access to the “proxy machinery”.

8Report, Pt. in, Ch. V, 17.
’The directors, under their discretionary power relating to the payment of dividends 

(Stevens, Corporations (1936) § 99) can “route” actual earnings past a non-cuniulative 
preferred by the device of paying no dividends on any issue for several years and then 
paying both the preferred dividend and a huge common dividend in a subsequent year. 
Wabash R.R. v. Barclay, 280 U. S. 197 (1930); Berle and Means, The Modern Cor
poration and Private Property (1933) 191. But much worse, if the par value of the 
preferred is less than its liquidating preference, the difference may be transferred to surplus 
by resolution of the directors and can then be paid out to any class of shareholders 
Berle and Means, op. cit. supra, at 164. And see Report, Pt. Ill, Ch. V., 188, where 
preferred share holders protected by a par value equal to their $50 contribution to capital 
were readily persuaded to trade them for a $1 par issue. Still another method of divesting 
the preferred stock of its rights is the so-called “voluntary” reorganization by charter 
amendment. Morris v. American Public Utilities Co., 14 Del. Ch. 136, 122 Atl. 696 
(1923); Note (1941) 54 Harv. L. Rev. 488, 491.

1oReport, Pt. Ill, Ch. V, 34.
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Abuses of Control
Here the distinction must be clearly drawn between “control” and 

management. By its very nature, the investment company must leave its 
investing and trading operations to the discretion of the directors. The 
timing and selecting of its purchases and sales, loans and borrowings of 
a short term nature, and the like, must be theirs exclusively. But the 
ultimate power; the power to determine the broad outline of policy, 
whether the company is to diversify by companies, or also by industries, 
or both, whether it is to attempt to profit from trading or from long 
term investment; the power to eject a demonstrably incompetent man
agement: these are “control.”11 Experience has shown that participation 
in companies where “control” rested in a special “voting” common issue, 
or in common shares having no asset value, is loaded with dynamite for 
:he investor having no share in the control.12 “Control” of the type just 
described should be treated by the holder as a trust for the benefit of 
the investors who have no share in it. Too frequently it has been treated 
as a license to loot the till. In other instances sponsors have sold their 
“control" for a sum far in excess of its asset value13 for the obvious 
reason that the buyer could do a little looting himself.14 After the facts 
emerge from the maze of misleading reports, the plunder has been dissi
pated or well hidden. If indeed the facts ever do emerge, they may well 
appear as merely unfortunate security transactions, when actually the 
“control", through corporate dummies, has sold the company all its own 
investing disasters.

Unsound Accounting Practices
At this point we reach another of the clubs in the management’s bag 

for concealing the true state of affairs from the owners of the enterprise. 
The shareholder had no way of knowing how that final all-important fig
ure marked “annual profit” on the report was reached.15 For instance,

"Berle and Means, op. cit. supra note 9, at 80-84.
'Thus, security holders of companies acquired by Atlas Corporation, according to 

Report. Pt. Ill, Ch. IV, p. 69, suffered losses in preferences approximating $20 million 
by the change in control and subsequent sales and exchanges. Those wise enough to accept 
Atlas -tock later recouped. Holders of securities of companies passing into the control of 
Wallace Groves were much less fortunate. Asset value of Yosemite Holding Corp, preferred 
declined from $51 a share to 43 cents a share during the period of his control. Id. at 28.

'*See  numerous examples of this in Report, Pt. III, Ch. TV.
14Report, Pt. Ill, Ch. I.
■‘Accounting principles were unsettled, and too often reputable firms adopted whatever 
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suppose the investment company bought 100 shares of X Corporation on 
Jan. 1 for $50 a share; on Feb. 1, 100 more at $100; and later, another 
hundred at $150. In December, it sells a hundred at $75. By the “identi
fied certificate” method of accounting, adopted by a number of companies, 
the management has the option of claiming a realized profit of $2500, 
by saying the January lot was sold; admitting a loss of $2500 on the 
February lot; or a loss of $7500 on the last lot. The “average cost" 
method, adopted by most of the companies, comes much closer to the 
truth and shows a (realized) loss of $2500 on the average cost of $100.v 
A similar abuse was the frequent practice of writing off losses at the 
year end against amounts transferred from capital to surplus for the 
purpose,* 17 so that if profits ensued in the next year they would at once 
be available for dividends,18 with a resultant lessening of the coverage 
of the senior securities. This exemplifies the severe conflicts of interest 
between various classes of securities. The management’s natural desire 
to please the voting shares usually resolves this conflict in favor of the 
common shares.

Management Having Conflicting Interests
Where the sponsors dominate the management, as is usually the case.19 

and where the sponsors are also brokers or investment bankers or have 
affiliates for those purposes, a natural conflict of interest exists. As 
managers for the trust, their duty is to purchase the best securities 
possible, and to incur as few brokerage commissions as is consistent with 
their policy; as brokers, their interest is to sell those securities which 
they have for sale, and to get as many commissions as possible. With 
the most honorable intentions in the world, could a man tell which in
terest he was serving in any close decision he made? And since investing 
necessarily involves a degree of prophecy, could bad faith ever be proved 
except in the most blatant cases of abuse? The fact that directors occupy 
a fiduciary position at common law prohibits “self-dealing” to the de
system served the purpose of the management that hired them. Report, Pt. Ill, Ch. VI. 
§ I, 3-5.

uId. at 5-9.
177J. at 66 et seq.
18The old corporation law forbade the declaration of dividends out of capital or when 

capital was impaired. Stevens, op. cit. supra note 9, § 100; Berle and Means, op. cit 
supra note 9 at 146. But Delaware, home of most corporations, permits dividends where 
capital has been impaired, provided the corporation has made profits within two years. Del 
Rev. Code (1935) c. 65, § 31. In practice, this nullifies the old view.

“Report, Pt. Ill, Ch. IV, 85.
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liberate injury of the stockholders.20 But could the investors prove it 
was bad faith and not a poor but honest guess?

Excessive Charge for Management
A great many banks and trust companies today will manage the in

vestment funds of individuals (above a minimum size) as a standardized 
service at one-half of one per cent of market value per year.21 Over a 
six year period, the cost of managing 48 British investment companies 
averaged slightly less than that.22 Incidentally, the British trusts have 
a performance record which furnished one of the principal selling argu
ments for American sponsors.23 Yet some American companies pay up 
to 20% of net income for management cost, and most pay too much.24

But this is a minor factor in the whole of the excessive cost. More
over. it is open and aboveboard. Quite possibly, brilliant management 
could be worth a much higher price. Hidden fees are the indefensible 
thing; capital structures or purchase warrants to alter capital structure 
which permit the insiders with little stake in the company to arrogate 
to themselves much or even most of the capital gains.25 Apart from the 
basic injustice of this, it makes for unsound investment policy. The 
management’s interest is to hunt long-shots, to play double-or-nothing.

III. TOWARD REGULATION

Long before the abuses were a matter of history, far-sighted ob
servers,26 even within the industry,27 limned them a priori. In 1929 and 

’The Federal rule is that where the director is interested the transaction is ipso facto 
voidable without regard to fairness. Wardell v. Railroad Co., 103 U. S. 651 (1880). Some 
states disagree, and say the transaction will be upset only if it is in fact unfair to the 
corporation. Smith v. Wells Mfg. Co., 148 Ind. 333, 46 N. E. 1000 (1897) ; General In
vestment Co. v. Bethlehem Steel Corp., 87 N. J. Eq. 234, 100 Atl. 347 (1917). C/. Stevens, 
op cit. supra note 9, § 143.

“Tolins, Investment Company Act of 1940, (1940) 26 Corn. L. Q. 77, 89.
•Ibid.
•Report, Pt. I, 98.
**Tolins, supra note 21, at 89. For instance, Lehman Corp, pays Lehman Bros. 12%% 

of net income.
“Report, Pt. Ill, Ch. V, 82. For a particularly striking example take the common 

stock and warrants of National Investors Corp, which went from $10 a share to $390 a 
share in 75 days. It was very closely held. Id. at 45.

"See the long list given in Note, (1930) 44 Harv. L. Rev. 117 and especially Flynn, In
vestment Trusts Gone Wrong (1930) 62 New Republic, 181, 212.

"E.g., a pamphlet, The Investment Trust, published by Paul C. Cabot of State Street 
Investment Corp, in March, 1929, describes the troubles of English trusts and predicts
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1930, committees and commissions were already recommending legisla
tion. State legislation was attempted.28 It has proved inadequate. By 
much the same methods that strict divorce laws are evaded, restrictions 
on domestic corporations can be escaped.29 Restrictions on doing busi
ness within the state the foreign corporation will avoid by bootlegging, 
or by the mere fact that, while a citizen of the state may own its securi
ties, it does no business there, within the highly technical definition of 
that term for purposes of jurisdiction.30

Pursuant to legislative authorization,31 the Securities and Exchange 
Commission conducted an extensive investigation of the whole field. 
While one could wish that a little more emphasis had been put on the 
fact that a generally disastrous economic period was studied, and on the 
remarkable results achieved by some ably and honestly operated com
panies, the whole Report, nonetheless, presents a strong argument for 
regulation. The Wagner-Lea Bill32 represented the views of the Securities 
and Exchange Commission on the form regulation should take. Members 
of the industry attacked the Bill. Some opposed any form of supervision; 
others had constructive suggestions to make. By a unique cooperation, 
the Securities and Exchange Commission men and lawyers for the in
dustry were able to draft a bill to which all could give their approval.33 
This is the present Act.34

IV. PROVISIONS OF THE ACT

An “investment company” is defined as any issuer primarily engaged 
in the business of investing or trading in securities.35 If 40% or more 
of the assets are invested in securities, the company is prima facie an 
investment company; i.e. it is an investment company unless it falls into 
certain expressly exempted categories, including banks, insurance com
panies, underwriters, companies regulated by the Interstate Commerce 
Commission, eleemosynary institutions, finance companies and the like.3'1
most of the abuses which later developed. Reprinted in full in Hearing, Pt. Ill, 470-75. 

“Tolins, supra note 21, n. 69.
^I.e., by organizing a new corporation in some state more favorable corporation laws, 

to which all the assets of the old are then transferred.
^Cj. text matter, Scott and Simpson, Cases on Judicial Remedies, 539-541.
31Supra note 1.
“S. 3580, 76th Cong., 3rd Sess. (1940).
“Hearing, Pt. IV.
“Pub. L. No. 768, 76th Cong., 3rd Sess. (Aug. 22, 1940), 15 U. S. C. A. § 80a (Supp. 

1940) hereinafter called the Act.
“Act, § 3 (a).
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Section 4 classifies investment companies according to the three main 
types which have developed: (1) Face-Amount Certificate Companies; 
(2) Unit Investment Trusts; (5) Management Companies.

Face-amount certificate companies sell a right to a fixed sum in money 
at a future date on the installment plan. A typical plan would require 
fifteen annual payments of $125 and promise a return of $2500 at the 
end of the period. Investors Syndicate, of the ubiquitous advertisements, 
is the leader in the field.

Unit investment trusts are simply pools to buy and hold securities, 
the shareholder having an undivided interest in specified securities. No 
attempt is made to have an active management or to change the invest
ments. Usually, a bank is trustee for the jointly owned underlying 
securities.

Management companies, by contrast to face-amount companies, are 
not selling a promise of a specified amount of money. They are selling 
a share of ownership in a portfolio of cash and securities, managed and 
traded actively by officers and a board of directors. Active management 
distinguishes them from unit trusts. Both in the Act and in this study 
they are treated as paramount in importance.

Section 5 further divides management companies into “open-end” 
companies, those which continuously redeem and resell their own shares 
at an approximation of asset value, as opposed to “closed-end” com
panies, which do not redeem their own securities.

Investment companies desiring to avail themselves of the use of the 
mails or of other facilities of interstate commerce must register.37 Very 
likely this “commerce clause” peg will sustain the constitutionality of 
the legislation, as it has done for the Securities and Exchange Commis
sion in the few instances where that agency was so challenged.38

Besides the information required of the Securities and Exchange Com
mission registrants generally, investment companies must furnish certain 
information peculiarly requisite for an intelligent appraisal of an invest
ment company.39 This includes the education and experience of the 
officers and directors, their other business affiliations, a recital of the 
policy of the company concerning capital structure, the investment policy 
as to concentration by industries or groups of industries, as to whether 
the company “trades” or invests for long term, and as to whether real 

"Id. § 7 and 8.
. S.E.C., 109 F. (2d) 6 (C. C. A. 7th 1940), cert, denied, 309 U. S. 687 (1940); 

S.E.C. v. Crude Oil Corp, of America, 93 F. (2d) 844 (C. C. A. 7th 1938).
•Act, § 8 (b).
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estate or commodities are on its agenda. This fundamental policy is then 
frozen, unless a majority of the voting securities consent to a change, 
by Section thirteen. The information must be kept reasonably up-to- 
date,40 and all financial statements sent to shareholders must be filed 
with the Securities and Exchange Commission.41

These provisions make available one of the best of all weapons for 
preventing shady financial practices—publicity. Further, they make cer
tain that the investor can find out just what is happening to his money, 
and that he will not suddenly awake to see it engaged in a business for 
which he had not bargained.

To eliminate the ill effects of conflicting interest within the company, 
the Act provides for independent directors.42 40% of the directors must 
be persons not otherwise affiliated with the company itself or its invest
ment adviser. Moreover, a majority of the directors must be persons 
not affiliated with investment bankers, nor with the regular broker of 
the company, nor with its principal underwriter, nor with any one bank- 
This section represents a considerable tempering of the sterner provi
sions of the Bill. The objection to the Bill was that it would virtually 
exclude any person with financial experience from the board.43 But it 
is not certain that the Act will prevent a shrewd “control” from install
ing subservient if unaffiliated directors. There is, however, a provision 
excluding individuals convicted of a crime arising out of their conduct 
in the financial world from the management end 44 and another prohibit
ing officers and directors from “contracting out” of their liability for 
their deliberate official misconduct.45 This latter will tend to operate 
in terr or em to remind the managers of their fiduciary relation to the 
shareholder.

To protect the investor in future issues of senior securities, the Act 
has some extremely complicated provisions40 which may be summarized 
as follows: first, the closed-end companies may have one class of bonds, 
one class of preferred stock and one class of common. Bonds must have 

Mid., § 30 (b) (1).
“Id., § 30 (b) (2).
^Id., § 10.
‘Tor example, no investment banker or broker could serve on the board of more than 

one investment company. Nor could any “affiliated person” of that banker or broker, 
which little provision might easily exclude a hundred competent persons. Bill, § 10 (c).

“Act, § 9. There is little chance that this constitutes an “ex post facto” law. Hawker
v. New York, 170 U. S. 189 (1898).
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an asset coverage of 300% just after issue, and no dividend can be 
paid on the common unless that coverage will exist after it is paid, nor 
can any preferred dividend be paid unless the bonds retain 200% 
coverage. Twelve successive months of less than 100% coverage gives 
the bondholders the right to name the majority of the directors. 200% 
coverage at issuance is required for preferred stock, which must be main
tained before dividends may be paid on the common. Provision must 
be made that (barring bondholder’s prior rights) a majority of the 
directorate passes to the preferred when the preferred dividend is two 
years behind. These provisions insure that “preferred” and “bond” will 
mean what the layman thinks they mean when he buys. The Bill pro
vided bluntly that both closed and open-end companies could issue only 
one type of common stock,47 which would have been, it seems, an un
warrantable interference with freedom of contract, not needed to cure 
the abuse.

Second, open-end companies are held to common stock, except that 
bank loans, 300% covered at all times, are permitted.

Considering now the provisions against abuses of control, Section 12 
of the Act is designed to prevent the pyramiding of investment com
panies. In the original Bill Section 12 was simply a sweeping prohibi
tion. Xo investment company could buy the securities of any other 
investment company. The representatives of the industry pointed out 
that this might compel an investment company to pass by many a 
bargain. Again, a company already having control of another should 
not be prevented from increasing its hold and eventually consolidating 
the two. To cover these objections the Act provides that if company A 
owns 25% or more of company B’s voting stock, it may buy as much 
of the rest as it sees fit. Otherwise, it cannot buy after it has three per 
cent of a diversified company or five per cent of a nondiversified one.

Along the same line, “self-dealing” by officers, directors, or “affiliated 
persons” is prohibited.48 Their so called “cats and dogs” cannot be 
transferred from their own portfolios to those of the trust. “Affiliated 
person"49 is a catchall phrase which covers any heavy holder of voting 
stock (over five per cent), or any other person controlling the company, 
or their agents or employees. They cannot sell to, or buy from, the 
trust any outside security. Probably this provision also prevents inter

"Biu, 5 is.
“Act, 5 17.
“Defined by § 2 (3) of the Act.
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company transactions within the same group, the source of many of the 
fabulous earnings statements of the companies within the ill-fated United 
Founders Group.50

Thorough semi-annual reports to the investors are assured by Sections 
30, 31, and 32. Independent public accountants, approved by a majority 
of the voting securities, are required personally to examine the securities 
held by the company, and audit the books;51 the company itself must 
follow rules to be made by the Securities and Exchange Commission 
providing for a reasonable degree of uniformity in accounting practice.52 
The Securities and Exchange Commission is empowered to order the 
preservation of records.53

The Act does not seem sufficiently stringent in its dealing with the 
problem of the charge for management, hidden or otherwise. Purchase 
warrants may be issued only pro rata to a class of shareholders,54 which 
harks back to the ancient common law doctrine of pre-emptive right.55 
The Securities and Exchange Commission may make rules governing 
principal underwriters and dealers, after one year during which the 
industry is given a chance to regulate itself, with respect to sales loads 
on redeemable securities.56 It seems that the Congress has left a loophole 
or two, especially for certain existing companies with a management- 
owned B stock to which the warrants can be issued. Future companies, 
of course, are foreclosed by the provision for a single class of common. 
No provision whatever is made to prevent the open charging of too high 
a fee for management under a management contract, except the rather 
indirect provision that future contracts must be approved by a majority 
of the voting stock.57 * In view of the notorious lethargy of the small 
stockholder toward attending meetings and digesting reports, the prac
tical value of these provisions is questionable to say the least.

Special provisions are made relating to the unit investment trust59 
and the face-amount certificate companies,59 and also with respect to 

“United Founder’s Corporation carried on its books stock of the affiliated American
Founder’s Corp, at the market price of $52 million when the asset value was under $17
million. Report, Pt. Ill, Ch. VI, 98. See the rest of this part of the Report for the 
methods by which such fictitious market values were maintained.

nAct, § 30 (e).
EZd., § 31 (c).
raZd., § 31 (a) and (b).
MId., § 18 (e) and (d).
“Stevens, op. cit. supra note 9, § 111.
“Act, § 22. "Id., § 15.
“Zd., § 26. "Zd., § 28.
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periodic payment plans00 for the sale of investment company securities 
i usually of the unit investment trust type). These types are relatively 
less important, but their number is nonetheless considerable.

The peculiar weakness of the unit investment trust was that the trustee 
often resigned when the compensation came to appear unattractive, and 
yet the intervening “depositor”—usually a corporate creature of the 
sponsor—now a mere shell, without assets or active control—would do 
nothing/1 This left the certificate holder in a legal maze, since he had 
no vote and no way to compel the depositor to do anything. Trusts 
where the underlying assets were frozen in this way became known as 
"orphan trusts”. The Securities and Exchange Commission is given 
power to initiate liquidation suits in federal district courts to dissolve 
orphan trusts.02 To prevent the creation in the future of trusts likely 
to become orphans, distribution of securities is forbidden unless the 
trustee: (a) is a bank with net assets of at least $500,000; (b) cannot 
resign unless the trust is dissolved or a similar successor has accepted 
the job; (c) can collect reasonable compensation for services actually 
rendered from the corpus of the trust if there is no income sufficient 
for the purpose.03

The unique feature of the face-amount certificate company is that it 
purports to guarantee a fixed return for money invested, just as a savings 
bank or insurance company might do, yet it was subject to none of the 
safeguards, such as reserves and “legal” investments, which protect the 
investor in those mediums. The Act provides for reserves and for a 
limitation to investments qualified for life-insurance companies under 
the District of Columbia Code.64 Finally, provision is made to protect 
the holder who is driven to cash in his certificate during its early years. 
This to curb the large profits made by the companies due to early lapses.

One feature of the Act has become newsworthy05 of late, in connection 
with the discussion of the possibility of using investment companies as 
a quick means of realizing cash from otherwise illiquid British assets in 
this hemisphere. The “pyramiding” prohibitions of the Act have one 
exception.00 This permits an investment company to purchase any per

*Id., § 27.
“"Report, “Fixed and Semi-fixed Investment Trusts”.
“Act, § 26 (c).
•Id., § 26 (a).
**48 Stat. 1152 (1934); 52 Stat. 26, c. 13, § 12 (1938); 5 U. S. C. A. § 218 hh (Supp. 

1939).
“Time, Jan. 20, 1941, p. 68-71.
-Act, 5 12 (e).



626 The Georgetown Law Journal [Vol. 29: p. 614

centage of the securities of a special type of investment company, up 
to five per cent of the purchaser’s total assets. This special type must 
be in the business of furnishing new capital to industry, of promoting 
new companies, of reorganizing existing companies, or of “purchasing 
securities for which no ready market is in existence.” Except for bank 
loans and short term paper, its securities must consist solely of a single 
class of common. Initial invested capital cannot exceed $100 million. 
Put a bit more concretely, these “opportunity” companies can be set 
up as jointly or wholly owned subsidiaries of existing investment com
panies. One could be formed to handle the liquidation of British in
vestments.

Enforcement of the Act is entrusted to the Securities and Exchange 
Commission. The Commission is empowered to issue rules and regula
tions incidental to the enforcement of the Act, such as forms for regis
tration statements, reports and the like.67 Appropriate orders may be 
issued to carry out the provisions of the Act, but only after a fair 
opportunity to be heard on the part of all interested parties.6S In case 
of contumacy at a hearing, the aid of any Federal court may be invoked 
to compel attendance or answers.69

When the Commission thinks a violation is about to, or is, taking place 
it may seek the aid of the proper United States District Court and enjoin 
the violation (Sec. 42e). Review of the orders of the Commission is 
through the circuit courts of appeal70 and the commencement of these 
proceedings suspends the operation of the challenged order unless the 
court otherwise directs.71 In general, the enforcement provisions are 
similar to those in the other statutes in the Securities and Exchange 
Commission’s arsenal.

V. CONCLUSIONS

The problem of regulating the serious abuses in the investment com
pany field without stifling future promotions under a shower of red tape 
calls for very skillful administration. The existing big companies have 
legal departments quite capable of handling the situation; but on careful 
consideration one wonders if new men would not take one look at the 
voluminous statute, teeming with hundred-word sentences, and then call 
the whole thing off. But a friendly and helpful attitude on the part of

mId., § 38.
"Id., § 42c.
nId., § 43b. 

"Id., § 40.
mId., § 43a.
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the administrators would go far to counteract this. It seems that the 
curse of regulative bodies is the natural human tendency of the prose
cutor to forget that it is as much if not more his duty to protect the 
innocent as to punish the guilty. In view of the cooperation of the 
industry in the drafting of this measure, and the generous spirit all 
around, there seems reason to hope that this vital industry will not be 
hampered by that unconscious tendency.

TIMOTHY PETER ANSBERRY



NOTES
PREFERENCES, TRUSTEES IN BANKRUPTCY AND 

PROFESSOR GLENN
44'W7HERE angels fear to tread” might better be the title of this note, 

for it frankly sets out to criticize a proposition laid down by 
Professor Glenn—the eminent authority in the field of creditors’ rights— 
in his recently revised edition of Fraudulent Conveyances and Pref
erences.1 There is, however, some consolation in the fact that the con
troversy raised herein centers around an important question of bankruptcy 
law1 2 which, as yet, has not been blessed with judicial clarification.3

The controversy is this. Section 60a of the Bankruptcy Act,4 which 
concerns preferences, was completely recast5 by the Chandler Act. The 
new definition of a preference is any transfer of the debtor’s property 
to a creditor for an antecedent debt, made by the debtor while insolvent 
and within four months of the filing of the petition, the effect of which 
transfer is to enable such creditor to obtain a greater percentage of his 
claim than some other creditor of the same class.6 For the purpose of 
fixing the time when this four month period begins to run, the section 
provides:

1Glenn, Fraudulent Conveyances and Preferences (Rev. ed. 1940).
2The controversy involves the application of the preference provision of the Chandler Act, 

with reference to which Professor McLaughlin—one of the draftsmen—said: “To my mind, 
it is the heart of the whole business.” Hearings bejore Committee on the Judiciary on H. R. 
8046, 75th Cong., 1st Sess. (1937) 124.

“The law of preference lies at the heart of the problem of achieving one of the two main 
purposes of the Bankruptcy Act—a fair distribution of an insolvent’s assets among his 
creditors.” McLaughlin, Amendment of the Bankruptcy Act (1927) 40 Harv. L. Rev. 
341, 390.

3The writer is aware of the following recent decisions which, while they relate to the sec
tion under discussion, do not shed light on the controversy: Adams v. City Bank & Trust 
Co. of Macon, Ga., 115 F. (2d) 453 (C. C. A. 5th, 1940) ; In re P. B. McChesney & Son, 
31 F. Supp. 202 (W. D. Ky. 1940); In re E. H. Webb Grocery Co., 32 F. Supp. 3 (M. D. 
Tenn. 1940).

452 Stat. 869 (1938) ; 11 U. S. C. A. § 96 (Supp. 1940).
SWeinstein, The Bankruptcy Law of 1938 (1938) 120.
®“Preferred Creditors.—a. A preference is a transfer, as defined in this Act, of any of the 

property of a debtor to or for the benefit of a creditor for or on account of an antecedent 
debt, made or suffered by such debtor while insolvent and within four months before the 
filing by or against him of the petition in bankruptcy, or of the original petition under 
chapter X, XI, XII, or XIII of this Act, the effect of which transfer will be to enable such 
creditor to obtain a greater percentage of his debt than some other creditor of the same 
class.” 52 Stat. 869 (1938); 11 U. S. C. A. § 96 (Supp. 1940).
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"... a transfer shall be deemed to have been made at the time when it became 
so far perfected that no bona fide purchaser from the debtor and no creditor 
could thereafter have acquired any rights in the property so transferred superior 
to the rights of the transferee therein. . . .”7

In other words, for the purpose of computing the four month period, the 
transfer is effected at the moment “when the debtor has done everything 
required of him under applicable State law in order to make the transfer 
so complete that it would be good against the whole world.”8

The effect of this “transfer perfection” clause—according to the drafts
men of the Chandler Act and all authorities (except Professor Glenn) 
whom the writer has been able to find—is to give the “trustee in bank
ruptcy the status of a bona fide purchaser.”9 To this statement Professor 
Glenn at first acceded,10 * albeit hesitatingly,11 when he wrote The 
"'Equitable Pledge” Creditors’ Rights, and the Chandler Act, in the 
February. 1939, issue of the Virginia Law Review. Four months later, 
however, in a supplementary article in the same review,12 Professor Glenn 
having reconsidered the dire consequences13 of such a conclusion, receded 
from this view and stated his position in this fashion:

' And so I conclude that Section 60a does not confer upon the trustee the 
status of a bona fide purchaser, nor is any such point required in a fair interpre
tation of the preference idea, as set forth in the Chandler Act.”14

7 .7 For an interesting discussion on how this provision affects assignments of accounts 
receivable, see Hamilton, The Effect oj Section Sixty of the Bankruptcy Act Upon Assign- 
mmt of Accounts Receivable (1939) 26 Va. L. Rev. 168, reprinted in (1940) 14 J. N. A. Ref. 
Bankr. 80.

'Weinstein, loc. cit. supra note 5.
•Hanna and McLaughlin, The Bankruptcy Act of 1898 as Amended Including the 

Chandler Act of 1938 (1940) 58; Moore, Moore’s Bankruptcy Manual (1939) 169; 
Bender Edition. The 1938 Bankruptcy Act (1938) 125; McLaughlin, Aspects of the 
Chandler Bill to Amend the Bankruptcy Act (1937) 4 U. of Chi. L. Rev. 369, 393.

‘“Glenn, The “Equitable Pledge,” Creditors9 Rights, and the Chandler Act (1939) 25 Va. 
L. Rev, 422, 446.

A-'Uming that the statutory language expresses this purpose and no other, one would 
- r. that a great reform has been accomplished; but there was never a reformation yet 
(whether spelled with a capital or not) that has escaped criticism.” Id. at 447.

"Glenn, The Chandler Act and the Trustee as a Bona Fide Purchaser: a Supplementary 
Note (1939) 25 Va. L. Rev. 885.

' It would, indeed, be revolutionary for a bankruptcy law to give the trustee this status, 
and dangerous as well. It would be revolutionary, because the trustee never enjoyed that 
status previously, and it would be dangerous because a statute that conferred upon the 
trustee the rights of an innocent purchaser for value would cut off outstanding equities in 
cases where reclamation or other equitable relief has hitherto been allowed against the estate 
as a matter of course.” Id. at 888, 889.

uId at 888.
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This conclusion has been carried over into the recently revised edition of 
his book.15

Professor Glenn’s dissent is based on several reasons. First, he believes 
that if the trustee occupied the position of a bona fide purchaser he would 
have rights he never had before16 and, in effect, that Section 70c of the 
Chandler Act17 * (which grants the trustee the powers of a judgment or 
attaching creditor of the bankrupt’s property) would be nullified.1" 
Second, he believes that such a change in the law would be “revolutionary-' 
and “dangerous” for, among other things, it would abolish a valuable 
security device which “has been very efficacious in building up our practice 
as to the handling of financial collateral.”19 This security device is a 
pledge where the pledgor retains possession of the pledged article for a 
“temporary and limited purpose.”20

Answering Professor Glenn’s objections, let us first say that it is 
undoubtedly true that the bald statement that the trustee occupies the 
status of a bona fide purchaser, is too broad. However it is a mistake to 
assume that the learned scholars who made this statement meant it as a 
definitive delimitation of the trustee’s status. What they meant was 
merely that as against the preferred creditor and for the purpose of 
assailing an attempted preferential transfer, the trustee stands in the shoes 
of a bona fide purchaser. But Professor Glenn completely rejects this 
thesis for he has said “his rights [the trustee’s] would be transcendent 
indeed if he were ever accorded the position of a bona fide purchaser jor 

“Glenn, Fraudulent Conveyances and Preferences (Rev. ed. 1940) § 488.
uIbid.‘, see Glenn, supra note 12, at 888.
17“. . . The trustee, as to all property in the possession or under the control of the bank

rupt at the date of bankruptcy or otherwise coming into the possession of the bankruptcy 
court, shall be deemed vested as of the date of bankruptcy with all the rights, remedies, and 
powers of a creditor then holding a lien thereon by legal or equitable proceedings, whether 
or not such a creditor actually exists; and, as to all other property, the trustee shall be 
deemed vested as of the date of bankruptcy with all the rights, remedies, and powers of 
a judgment creditor then holding an execution duly returned unsatisfied, whether or not 
such a creditor actually exists.” 52 Stat. 879 (1938) ; 11 U. S. C. A. § 110 (Supp. 1940).

“Glenn, loc. cit. supra note 15.
“Glenn, op. cit. supra note 15, § 490.
"“A pledge is not terminated by delivery of the chattel to the pledgor for a temporary 

and limited purpose relating to the maintenance of the value of the pledgee’s interest and 
having to do with the protection, improvement or sale of the chattel, or where the chattel is 
an instrument or document, its handling or collection.” Restatement, Security (Tent. Draft 
No. 1, 1937) § 11(2). Examples of this type pledge are to be found in Clark v. Iselin, 21 
Wall. 360 (U. S. 1875) ; Canal-Commercial Trust & Savings Bank v. New Orleans, T. & M. 
Ry., 161 La. 1051, 109 So. 834 (1926) and cases cited below in notes 28 and 35.
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any purpose, however limited.”21 [Italics supplied.] Therefore it be
hooves us to investigate whether the trustee does have such a status for 
a limited purpose.

We begin with the fact that under the Bankruptcy Act the trustee is 
“the only party plaintiff”22 for the purpose of setting aside a preference. 
And referring again to the preference section we find that the transfer 
of the debtor's property to the creditor can be set aside if it was made 
within four months of the filing of the petition. The question then arises: 
when was the transfer made? The “transfer perfection” clause answers: 
“at the time when it became so far perfected that no bona-fide purchaser 
from the debtor. . . could thereafter have acquired any rights in 
the property so transferred superior to the rights of the transferee 
therein. . . .”23 Consequently in his attack on an attempted preferential 
transfer of property, the trustee will succeed unless the preferred creditor 
cm prove that his rights in the property are superior to those of a sub
sequent bona fide purchaser and that such rights accrued in him more 
than four months before the filing of the petition. Thus it can be said 
without hesitation that for the purpose of attacking preferences, the 
Bankruptcy Act has clad the trustee with the armor, and provided him 
with the weapons, of a bona fide purchaser. If the preferred creditor’s 
weapons are only potent enough to vanquish an attaching creditor, but 
not a bona fide purchaser, the trustee will take the spoils. How then can 
it be said—as Professor Glenn has—that “Section 60a does not confer 
upon the trustee the status of a bona fide purchaser, nor is any such point 
required in a jair interpretation of the preference idea, as set forth in the 
Chandler Act?”24 [Italics supplied.]

Nor does the conclusion that the trustee occupies the status of a bona 
;ide purchaser for the purpose of avoiding preferences conflict with the 
trustee’s status as a judgment or attaching creditor under Section 70c. 
This is still the trustee’s position as to third parties.25 His status has been 
changed only with respect to preferred creditors. There is nothing in
compatible between the two positions.

That this difference of approach is not merely a matter of words becomes * IS,

"Glenn, supra note 12, at 889.
”52 Stat. 869 (1938); 11 U. S. C. A. § 96 (Supp. 1940); Glenn, op. cit. supra note

IS, s 414.
“52 Stat. 869 (1938) ; 11 U. S. C. A. § 96 (Supp. 1940).
“Glenn, supra note 12, at 888.
“See extensive provisions respecting preferences and the rights of stock broker customers 

in { 60e of the Chandler Act (52 Stat. 869 (1938) ; 11 U. S. C. A. § 96 (Supp. 1940)).



632 The Georgetown Law Journal [Vol. 29: p. 628 

clear when we consider Professor Glenn’s position with respect to pledges 
where the pledgor retains possession for a temporary and limited purpose.2'3 
A hypothetical case will aid an appreciation of how the preference rule 
operates on this security device. Let us suppose a situation where credit 
has been extended over a period of time and where, shortly before the 
four month period begins to run, the borrower contracts to effect a 
present pledge, in favor of the lender, of a negotiable note payable to the 
borrower in a few days. Instead of delivering the note to the lender, let 
us assume that the borrower retains possession in order to collect the note 
for the lender. After the four month period has begun to run, the lender, 
learning that the borrower has been insolvent for some time, obtains 
possession of the note. The question is, can the trustee set this aside as 
a transfer not perfected more than four months before the filing of the 
petition?

This has been recognized as a pledge with possession of the pledged 
article in the pledgor for a temporary and limited purpose. With respect 
to this security device it is well-settled law, recognized by Professor 
Glenn,27 that should the pledgor sell the pledged article to a bona tide 
purchaser before the pledgee has been able to obtain possession, the 
pledgee’s rights are inferior to those of the bona fide purchaser who bought 
from the pledgor without notice of the pledgee’s interest.28 In other 
words, as long as possession of the security is in the pledgor, it is the 
rule that transfer to the pledgee is not “so complete that it would be good 
against the whole world”29—to use the test prescribed for the application 
of Section 60a by Mr. Weinstein, one of the principal draftsmen of 
the Chandler Act.30

^See note 20 supra; Glenn, op. cit. supra note 15, § 490.
^Glenn, supra note 10, at 449. See also Glenn, op. cit. supra note 15, § 490.
“The reporter of the Restatement of Security, Professor Hanna, puts it this way in the 

explanatory notes to tentative draft No. 1: “Notwithstanding the requirement that the 
pledgee remain in possession, redelivery of the pledged property to the pledgor has been 
permitted for various special and temporary purposes, without terminating the pledge. 
Under such circumstances the pledge is continued as against general and attaching creditors 
of the pledgor and purchasers from him with notice of the pledge, but is ineffective against 
purchasers without notice from the pledgor.” [Italics supplied] Restatement, Security, 
Explanatory Notes (Tent. Draft No. 1, 1937) § 11. Stockyards National Bank v. First 
National Bank, 249 Fed. 421 (C. C. A. 8th, 1918); Walker v. Staples, 5 Allen 34 (Mass. 
1862) ; Bodenhammer v. Newsom, 50 N. C. 107 (1857) ; Schumann v. Bank of California, 
114 Ore. 336, 233 Pac. 860 (1925); Atlantic Guano Co. v. Hunt, 100 Tenn. 89, 42 S. W. 
482 (1897).

‘^Weinstein, The Bankruptcy Law of 1938 (1938) 120, cited in Glenn, op. cit. supra 
note 15, § 486.

1 1 • 1
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We would therefore say that when the trustee attacks this transfer as 
a preference, he should succeed because the transfer has not been ((per- 
jected” within the sense of Section 60a before the four month period 
bf gan to rim.31 A bona fide purchaser could thereafter have acquired 
rights superior to those of the transferee. Professor Glenn, however, 
maintans that this transfer, even though the security was yet in the 
hands of the pledgor after the four month period began to run, cannot be 
set aside by the trustee.32

Professor Glenn seems to believe that this security device is unique; 
that it is unlike an “equitable pledge”33 which, he agrees, may be at
tacked by the trustee. The two are different, it is true, but the difference 
bears no relation to Section 60a. An equitable pledgee’s rights are inferior 
to those of an attaching creditor34 while, on the other hand, the pledgee’s 
rights, where the pledgor has possession for a temporary and limited 
■ urpose, are superior.35 But this is a distinction without significance

' It is interesting to note that Professor Glenn, before he noted his change of opinion in 
the second Virginia Law Review article, stated this proposition with characteristic clarity, 
in these words: ‘‘But the Bankruptcy amendment will most effectually strike down a doc- 
trine which heretofore has been capable of great elasticity according to the judicial inclina- 
tion. I refer to the rule that permits a pledgor to have possession of the security for tem- 
pnrary and limited purposes, a rule which is so well settled that it found its way into the 
S urity Restatement. . . . But an innocent purchaser always has prevailed in cases of 
this sort U r, where the pledgor, while in possession, sells the pledged article to a bona fide 
purchaser]. As the Chandler Act gives the trustee the status of a bona fide purchaser, what 
will become of these arrangements?” Glenn, supra note 10, at 447-449.

"See note 26, supra.
“An “equitable pledge” is the ordinary pledge where the pledgor retains possession of the 

/’■•deed article. It is not a “legal” pledge, for this requires possession in the pledgee. It 
differs in outward appearances from the pledge device under discussion in that in the case 
of an equitable pledge the pledgor has possession for any general purpose, while in the 
pledge device under discussion he has possession only for certain specific and well-defined 
t mporary purposes which have been summarized by Professor Hanna in this fashion: “In 
iddition to the permissible return of pledged items for collection, the following types of 
return have been recognized as within the ‘special purpose’ rule: (1) return to the pledgor 
of corporate stock to be exchanged by the pledgor for stock of a new issue; (2) return of 
pledged insurance policy to the pledgor for the purpose of assigning title to the pledgee 
or to secure renewals of the policy; (3) return for repair, transportation or safekeeping; 
(4) return for purposes of sale.” Hanna, Cases and Materials on Security (2d ed. 1940) 
149. Regarding the distinction between the two, see generally, Restatement, Security, 
(Tent. Draft No. 1, 1937) §8 10, 11, ar.d explanatory notes thereto.

ulbid.; In re P. J. Sullivan Co., 254 Fed. 660 (C. C. A. 2d, 1918); People’s Bank of 
Harrisville v. Continental Supply Co., 213 Ky. 44, 280 S. W. 458 (1926); Huntington v. 
Clemence, 103 Mass. 482 (1870) ; Rowell v. Clagett, 69 N. H. 201, 41 Atl. 173 (1897).

r Babbitt Bros. Trading Co. v. First National Bank of Flagstaff, 32 Ariz. 588, 261 Pac.
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because Section 60a does not utilize the test of an attaching creditor's 
rights, but the test of a bona fide purchaser’s rights. The important fact 
with regard to the two types of pledge is that the rights of pledgees in both 
are injerior to those of a bona fide purchaser. This is the test that Section 
60a uses.

It is true that the latter pledge has some of the attributes of a pure 
legal pledge36—and the legal pledge made before the four month period 
begins to run cannot, of course, be attacked by the trustee. But even a 
legal pledge occupies this position not because of any intrinsic uniqueness, 
but simply because once transacted the rights of the pledgee are 
superior to any that could thereafter be acquired by a bona fide purchaser 
from the pledgor.

Nor does it appear that legislative intent warrants a distinction. An 
exhaustive search of articles and books written by the draftsmen of the 
Chandler Act and of congressional committee hearings and reports, to
gether with debates on the floors of both Houses, has disclosed no sugges
tion which would indicate that Congress intended pledges where the 
pledgor retained possession for a temporary and limited purpose, to 
receive special consideration. Quite to the contrary, statements that the 
purpose of Section 60a was to strike down all secret transfers and liens 
are abundant. Professor McLaughlin, one of the draftsmen of the Chandler 
Act and the man who recast Section 60,37 made this statement before the 
House Committee on the Judiciary, with respect to Section 60a:

“We are trying to strike down the special advantages that those who are in 
peculiarly friendly relations with the bankrupt, either in a family way or in a 
business way, are able to get; or the advantages that those who are in a peculiarly 
strong economic position with reference to the bankrupt are able to get.”38

Certainly a transfer of property by pledge where the transferor remains 
in possession—even if only for a temporary and limited purpose—falls 
within this general legislative intent. These transfers are often secret. 
45 (1927) ; Helleker v. Kuhn, 71 Cal. 214, 16 Pac. 707 (1886) ; In re Reeves Estate, ill Iowa 
260, 82 N. W. 912 (1900) ; Claire v. Agerter, 47 Kan. 604, 28 Pac. 694 (1892); Prys v. Titus, 
10 Ky. L. Rep. 815 (1889); Clark v. Corser, 154 Minn. 508, 191 N. W. 917 (1923); Ains
worth v. Kruger, 80 Mont. 486, 260 Pac. 1055 (1927).

80A “legal” pledge is one where the pledged article is in the possession of the pledgee. See 
Hanna, op. cit. supra note 33, at 6.

OT“Subd. a [of Section 60], which deals with the definition of a preference, has been en
tirely recast by Prof. McLaughlin.” Annotation to Section 60 by Mr. Weinstein in Committee 
Print Analysis of H. R. 12889, 74th Cong., 2d Sess., 1936. This bill was subsequently styled 
H. R. 8046, 75th Cong., 1st Sess.

IIearing before Committee on the Judiciary on II. R. 8046, 75th Cong., 1st Sess., 120.
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There is no change in the possession of the property to forewarn creditors 
and persons dealing with the transferor. In fact, this security device 
presents all the evils of the equitable pledge, which Professor Glenn agrees 
were sought to be overcome by Section 60a. If, however, a pledge with the 
pledgor in possession for a temporary and limited purpose were not within 
Section 60a, then it would still be possible for a friendly creditor, with 
knowledge of his debtor’s insolvency, to give the debtor a false appear
ance of financial stability by leaving in his possession a shifting mass of 
bonds and shares, pledged to him, until the very eve of bankruptcy and 
then retake possession, thereby forestalling all attempts of the trustee 
to achieve equality among the creditors, many of whom might have been 
misled into extending credit by the presence of the securities in the 
debtor’s possession.

Another indication that legislative intent is not in agreement with 
Professor Glenn’s distinction is that Professor McLaughlin, the drafts
man who recast Section 60, has indicated that Sexton v. Kessler3* has 
been overruled.40 This case is the one used by Professor Glenn to illus
trate a pledge where the pledgor retains possession for a temporary and 
limited purpose. Not only that but Professor Hanna, another prominent 
authority in the field of creditors’ rights, stated in his notes to Sexton v. 
Kessler, which he abstracted in Cases and Materials on Security, that:

‘‘In bankruptcy the rule of this case is changed by section 60 of the Chandler 
Act.”41

The only argument remaining in favor of the distinction is that this 
security device “has been very efficacious in building up our practice as 
to the handling of financial collateral”; that it is “well-established” and 
that “the Bankruptcy Act should not be allowed to interfere with it.”41* 
It cannot be doubted that this security device has been efficacious in the 
development of commercial transactions42 and that it is well-established.43 

"225 U. S. 90 (1912).
“'McLaughlin, supra note 9, at 393 n. 122; McLaughlin, supra note 2, at 386, 387, n. 125. 

Amendment of the Bankruptcy Act (1927) 40 Harv. L. Rev. 341, 386, 387, n. 125. It is 
interesting to note that a portion of the article first cited (containing the reference noted) 
was reprinted in the minutes of the hearing before the House committee. See note 38 supra, 
at 127.

‘Hanna, op. cit. supra note 33, at 171. See also Hanna and McLaughlin, loc. cit. supra 
note 9.

“‘Glenn, op. cit. supra note 15, § 490.
“‘The activities of the War Finance Corporation, the Reconstruction Finance Corpora

tion, and of the rediscounting Federal Reserve Banks would be handicapped without such a 
facilitation of collection.” Hanna, loc. cit. supra note 33.

“See extensive treatment given this security device in Restatement, Security, Explana
tory Notes (Tent. Draft No. 1, 1937) pp. 79-87 and cases cited therein.
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Nevertheless, as argued above, the device is subject to the very abuses 
sought to be prevented by Section 60a. The language of this statutory 
provision is plain, unequivocal and simple.44 Legislative materials disclose 
no reason to believe that Congress intended the words to mean anything 
but what they plainly purport.

In conclusion, this note was not written merely for the thrill of dis
puting a proposition laid down by a learned authority. It was written 
because the writer believes the analysis of Section 60a advanced by Pro
fessor Glenn may be utilized as an opening wedge to introduce new 
uncertainties into the law of preferences—uncertainties which the learned 
draftsmen of the Chandler Act strove so earnestly to avoid.45

CARL J. SCHUCK

w“The old definition was cumbersome, confusing, and unless read in connection with the 
decisions construing its language, misleading. The Chandler Act has eliminated the over
lapping, discarded cumbersome phrasing, and restated the definition more accurately, scien
tifically and comprehensively.” Weinstein, op. cit. supra note 5, at 120.

^Draftsman McLaughlin assigned as one of his reasons for urging a recasting of the old 
preference provision, that it was a “chaotic jumble,” and needed clarification and simplifica
tion. McLaughlin, supra note 1, at 377 et seq. See also McLaughlin, supra note 9, at 388 
et seq.; and note 43 supra.



LEGISLATION BY ADMINISTRATIVE AGENCIES

- 7NDER the American traditional theory of government, it was intended 
that legislation should originate in the legislative branch of the gov

ernment, be enforced by the executive department, and construed by the 
judiciary. However, we find today that the judiciary is not always con
struing the legislation which originated in the legislative branch, but 
instead, is construing legislation coming from another source, viz., the ad
ministrative agency!1 The legislation made by administrative agencies is 
generally referred to as Rules and Regulations.

Authority to make rules and regulations is administrative in character 
and not legislative although their force and effect may be legislative. There 
are limits to the delegation of authority to administrative agencies. Thus, 
the legislature cannot delegate to an administrative agency the authority 
to determine the law itself or the acts which are necessary to effectuate 
the law. If the statute is complete in itself, it may authorize an administra
tive agency, within specified limits, to provide rules and regulations to aid 
in the enforcement of the law.2 As long as a standard is set out and a 
policy declared by the statute, any delegation to administrative agencies 
to promulgate rules and regulations and determine the facts to which 
the policy as declared by statute is to apply will be constitutional.3

SOURCE OF AUTHORITY TO MAKE RULES AND REGULATIONS

A review of various authorities indicates that there are two primary 
sources from which the authority to make rules and regulations is obtained, 
and indirectly it can be said that there is only one source. The first source 
is the Constitution from which the President receives express power. The 
second source is Congress from which the executive and other administra
te Weeks, Initiation of Legislation by Administrative Agencies (1940) 9 Brooklyn L. 

Rev. 117.
’United States v. Shreveport Grain and Elevator Co., 287 U. S. 77, 85 (1932). 

Sutherland, J.: “That the legislative power of Congress cannot be delegated is, of course, 
clear. But Congress may declare its will, and after fixing a primary standard, devolve 
upon administrative officers the ‘power to fill up the details’ by prescribing administrative 
rules and regulations.”

’A. L. A. Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935). Hughes, C. J., 
at p. 530: “The Constitution has never been regarded as denying to Congress the 
necessary resources of flexibility and practicality, which will enable it to perform its 
function in laying down policies and establishing standards, while leaving to selected 
instrumentalities the making of subordinate rules within prescribed limits and the deter
mination of facts to which the policy as declared by the legislature is to apply.” Cf. In re 
State ex rel. Attorney General (Tavern Code Authority), 220 Wis. 25 (1936).
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tive officers and agencies receive specific authority by legislative enact
ment to make rules and regulations.4

With respect to the power of the President to make regulations having 
the force and effect of law under Constitutional authority, we are not 
concerned. It is sufficient to mention that, so far as the powers of the 
President are derived from the Constitution, he is beyond the reach of 
any other department, except through impeachment under the Constitu
tion.5 The determination of the President cannot be questioned or at
tacked when acting under proper authority,6 and his orders have the force 
and effect of law.7 However, the authority of the head of an executive 
department to issue orders and regulations having the force of law must 
not conflict with an Act of Congress.8

CLASSIFICATION OF ADMINISTRATIVE RULE-MAKING

As pointed out previously, the authority of administrative agencies to 
make rules and regulations is granted by statutory enactment. Adminis
trative rule-making power may be classified, according to its function, in 
four types: (1) amplification or implementation of statutes—adopting 
statutes to particular cases or situations; (2) interpreting the statutes—to 
guide in enforcing the statute; (3) executing the statute; and (4) rules 
governing internal organization of administrative departments.9 In the 
development of this subject, the discussion will be confined to the consid
eration of the first and second classes, viz., amplification or implementation 
of statutes and the interpreting of statutes.

TYPES OF REGULATIONS AND THEIR EFFECT

Although many regulations are promulgated by administrative agen
cies pursuant to statutory authority, few in comparison have the force 
and effect of law. The determination of whether regulations have such 
force and effect of law is complex. The name given the type of regula
tions is misleading.10 However, authorities have classified regulations

4The source of the power of Congress is the Constitution; consequently, the Constitution 
can be said to be the source of the power of both Congress and the President to make rules 
and regulations.

BSee Kendall v. United States, 12 Pet. 524 (U. S. 1838).
8Jones v. United States, 137 U. S. 202 (1890).
7Jenkins v. Pollard, 145 U. S. 546 (1892).
8United States v. Simonds, 120 U. S. 46 (1887).
flFor further consideration, see Maurer, Cases and Materials on Administrative Law, 

(1937) 99 et seq.
10See Hart, The Exercise of Rule Making Power (1937).
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used as guides in enforcing the statute as interpretive regulations and 
those having the force and effect of law as legislative regulations.11 The 
latter has also been considered under the heading of mandatory regula
tions. A bill’** 2 was recently introduced in the United States Senate classi
fying rules under three headings: (1) rules of substance, which are 
“specifically authorized or required by statute in order to implement, com
plete. or make operative particular legislative provisions”; (2) interpre
tive rules, “interpreting the statutory provisions”; and (3) rules of prac
tice and procedure, disclosing, so far as practicable, “the general 
procedural stages, steps, and alternatives for all types of jurisdiction, 
functions, or cases of each agency.”13

DELEGATION OF LEGISLATIVE POWER

The administrative agency often encounters difficulty in promulgating 
regulations under a vague or uncertain statute delegating the power to 
make regulations. The Supreme Court has held that the Alien Act of 
1920, establishing classes of persons eligible for deportation and directing 
the Secretary of Labor to deport those whom he found to be “undesirable 
residents,” is not invalid as a delegation of legislative power.14 However, 
a blanket delegation of authority to make regulations having the force 
and effect of law is unconstitutional.15 The legislature may not vest execu
tive officers or bodies with uncontrolled discretion in making rules and 
regulations and must establish sufficient standards for their guidance.16 
In this connection it has been said:17

“Interpretive regulations, unless ratified by Congress, can have no such effect 
for regulations interpreting a vague provision of law do not alter or make 
definite that provision but merely make definite the executive officer or agency’s 
interpretation of that provision. It remains the duty of the individual to observe

> e Lee, Legislative and Interpretive Regulations (1940) 29 The Georgetown Law 
Journal 1.

"S. 674, introduced by Senators Hatch and Van Nuys, at the 77th Congress, 1st session, on 
January 25, 1941, prescribing “fair standards of duty and procedure of administrative 
officers and agencies, to establish an administrative code, and for other purposes.”

“Id., § 202—“Required Types of Rules.”
“Mahler v. Eby, 264 LJ. S. 23 (1924). Taft, C. J.: “We do not think that the discretion 

vested in the Secretary under such circumstances is any more vague or uncertain or any 
less defined than that exercised in deciding whether aliens are likely to become a public 
charge, a discretion vested in the immigration executives for half a century and never 
questioned.” Citing Buttfield v. Stranahan, 192 U. S. 470 (1904).

Supra note 2.
l*Panama  Refining Co. v. Ryan, 293 U. S. 388 (1935).

Supra note 11, at 35.
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the vague provision of law unless it is declared void for uncertainty. One impli
cation to be drawn from a decision such as that in the Shreveport case is that a 
statutory rule of conduct may be so indefinite as to be void for uncertainty and 
yet be sufficiently definite to constitute a valid delegation of legislative power to 
establish legislative regulations.”18

EFFECT OF LEGISLATIVE AND INTERPRETIVE REGULATIONS

It may be stated generally that the determination of whether a regu
lation is interpretive or legislative depends upon the statutory provisions. 
If the statute provides that nonconformance to the regulation will result 
in the imposition of legal sanctions specified by Congress, the regulation 
is legislative and has the force and effect of the statute itself. A regulation 
is said to be interpretive if the power to issue it is delegated by statute, 
but the statute does not impose legal sanctions for failure to conform to 
the regulation. In the mere interpretation of a statute, the administrative 
agency need not be empowered by such statute to make regulations.19 * * * * *

The effect of legislative regulations, then, is to have the same force 
as the statute authorizing such regulations. But an appropriate inquiry 
at this point relates to the effect and purpose of interpretive regulations 
since they do not have the force and effect of law. This inquiry could 
hardly be responded to more correctly than by quoting the following:

“To administer a statutory rule, the administrative officer or agency must first 
interpret it and determine the facts to which it applies. This is especially so where 
the statutory rule is expressed by Congress in general terms as is usual. The 
administrative interpretation need not necessarily be reduced to writing in advance 
of its application. It may be arrived at by a process analogous to the judicial 
process, i.e., decisions in individual instances from time to time. The interpreta
tion is thus pricked out by a long course of administrative decisions. Again the 
administrative interpretation may be generalized and reduced to writing in ad
vance of its application. It then takes the form of an interpretive regulation. 
Such a regulation adds naught to the statutory rule or to the statute construed, 
but it does serve to guide subordinate enforcement officials in their administra
tion of the statute and to apprise those subject to the statute of what they may 
expect in the way of administrative enforcement in the absence of an overriding 

18Cf. Mahler v. Eby, 264 U. S. 32, 41 (1924), where Taft, C. J., states: “The rule as to 
a definite standard of action is not so strict in cases of delegation of legislative power 
to executive boards and officers.”

19Solvents Corporation v. Mellon, 277 Fed. 548 (App. D. C. 1922), in which an order of
the Secretary of Treasury was challenged, which provided that fusel oil should not be
considered to be a synthetic chemical within the meaning of the Dye and Chemical
Control Act, 42 Stat. 18. The court held that the authority given to the Secretary to
administer the Act, gave him the implied authority to interpret it, because interpretation
was necessary to the Derformance of his administrative duty.
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judicial decision. However, the administrative officer or agency’s interpretation 
of the statute has no more legal effect than that of the individual unless or until 
it has been approved by the courts or ratified by Congress.”20

INTERPRETIVE REGULATIONS OF LONG STANDING

Interpretive regulations not only serve as a guide for the administrative 
agency in enforcing statutes but also have persuasive legal effect in the 
courts. The administrative interpretation of a statute for nine years may 
be given weight in the courts in construing the statute.21 However, it is a 
well-known rule of statutory construction that, before an interpretive 
regulation will be given effect by the courts, there must be an ambiguity 
in the statute. Otherwise, such regulation would have the effect of amend
ing the statute, and consequently, would be legislation.22 Construction by 
an administrative body, however long continued by successive officers, 
must yield to positive language of a statute.23 An interpretive regulation 
which has been in effect for ten years is acceptable provided the view 
exemplified by it is reasonable.24 There are three reasons which may be 
advanced for the courts affording great weight to interpretive regulations 
of long-standing: (1) it is supposed that Congress knows and impliedly 
consents to such regulation in interpreting its laws; (2) officers adminis
tering the statute usually have aided in drafting such statute; and (3) the 
public has become adjusted to such interpretation.

LEGISLATIVE RATIFICATION

Another interesting instance which lends weight to the treating of inter
pretive regulations as having the force and effect of law is the subsequent 
re-enactment of the statute by Congress without substantial change. This 
is known as legislative ratification or legislative adoption.25 This rule 
is generally applicable to both interpretive and legislative regulations, 30 

30Supra note 11, at 24.
xBowen v. Johnston, 306 U. S. 19 (1939). Hughes, C. J.: “As this administrative con

struction is a permissible one, we find it persuasive and we think that the debated question 
of jurisdiction should be settled by construing the Act of 1927 in the same way.”

"Koshland v. Helvering, 298 U. S. 441 (1936).
"Houghton v. Payne, 194 U. S. 88 (1904). The Court said: “Contemporaneous construc

tion is a rule of interpretation but it is not an absolute one and does not preclude an 
inquiry by the courts as to the original correctness of such construction.” See also Iselin v. 
United States, 270 U. S. 245 (1926).

’‘Universal Battery Co. v. United States, 281 U. S. 580 (1930).
“See Alvord, Treasury Regulations and the Wilshire Oil Case (1940) 40 Col. L. Rev. 

2'2, 262 ; Surrey, The Scope and Effect of Treasury Regulations tinder the Income, Estate, 
and Gift Taxes (1940) 88 U. of Pa. L. Rev. 556.
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although there appears no reason for such application in the case of the 
latter. In the case of interpretive regulations, however, the principle is 
established that the repeated re-enactment of a statute without substan
tial change is evidence of an implied legislative approval of a construction 
placed upon it by executive officers.26 As pointed out in the consideration 
of cases where the legislature has impliedly acquiesced and given great 
weight to an interpretive regulation of long standing, there must be 
ambiguity in order that the regulation may carry weight in the courts.27 
This principle likewise applies in the case of legislative ratifications of in
terpretive regulations. The rule, then, would be that a repeated re-enact
ment of an ambiguous statute without change may amount to an implied 
legislative approval of a reasonable interpretive regulation placed upon 
it by the executive officers.28 It was also held in Old Mission Portland 
Cement Co. v. Helvering2* that a Treasury Regulation, construing the 
Revenue Act of 1921, has the force and effect of law, in view of subsequent 
re-enactments of the same statutory provision, the regulation continuing 
unchanged. The court held in McCaughn v. Hershey Chocolate Co30 that 
“the re-enactment of the statute by Congress, as well as the failure to 
amend it in the face of consistent administrative construction, is at least 
persuasive of a legislative recognition and approval of the statute as 
construed.”

In recent cases, the Supreme Court has confused this principle consider
ably by apparently making no distinction between legislative and interpre
tive regulations in the application of the rule of legislative ratification or 
adoption.31 The problem raised in the Wilshire Oil case can probably be

^’Old Colony Ry. v. Commissioner, 284 U. S. 552 (1932). The case was based on a Treasury 
Regulation under the Revenue Act of 1921. Roberts, J., cited with approval, National Lead 
Co. v. United States, 252 U. S. 140 (1919) ; and United States v. Farrar, 281 U. S. 624 (1929).

“Koshland v. Helvering, 298 U. S. 441 (1936).
“Koshland v. Helvering, 298 U. S. 441 (1936); Poe v. Seaborn, 282 U. S. 101 (1930); 

National Lead Co. v. United States, 252 U. S. 140 (1919).
“292 U. S. 289 (1934). Stone, J., citing McCaughn v. Hershey Chocolate Co., 283 U. S. 

488, 492 (1930): “These provisions were retained, without substantial change, in the 
regulations promulgated under the 1924, 1926 and 1928 Acts. ... As Section 234(a) to which 
they pertain has been re-enacted in several revenue acts, the regulation now has the force 
of law.”

M283 U. S. 488 (1930).
slHelvering v. Wilshire Oil Co., Inc., 60 Sup. Ct. 18 (1939). “Much of the opinion written 

by Mr. Justice Douglas, is devoted to a discussion of the power to prescribe regulations, the 
legal effect of regulations, the power to amend regulations, and legislative approval of regula
tions. The opinion, however, ignores any distinction between legislative and interpretive 
regulations, and, far from clarifying the subject, leaves it in greater confusion than ever 
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considered best by reviewing the decision of Mr. Justice Roberts in the 
companion case of Helvering v. R. J. Reynolds Tobacco Co.,32 decided 
just nine months prior to the Wilshire Oil case33 The particular regula
tion pursuant to the Revenue Act, under consideration in the Reynolds 
case, had been uniform since about 1920. Notwithstanding, the Treasury 
amended this regulation in 1934 and attempted to make it retroactive 
and applicable to the taxpayer’s determination of a tax in 1929. The 
court, speaking through Mr. Justice Roberts, held that the taxpayer’s 
liability for the tax was based on the construction of the statute in 
force at the time of determining the tax, which was 1929. But there 
was no doubt that the interpretive regulation, which was in existence in 
1929. had the force and effect of law as a result of legislative ratification.34 
The question, however, which was not in issue and consequently not 
considered in the Reynolds case was whether or not the Treasury could 
change by amendment, as it did, a regulation which had been re-enacted 
by Congress several times, thereby obtaining the force and effect of law 
and have such amended regulation operate prospectively.35 In other 
words, can an administrative agency change by amendment a regulation 
which has been virtually written into the statute and has obtained the force 
and effect of law?

This was the question which confronted the Supreme Court in the 
important Wilshire Oil case. There has been no question that, if the 
Treasury’s construction of a statute has received legislative sanction, 
such construction has become fixed in the statute and the Treasury should 
have no more power to change it than it would have to alter the statute 
itself.36 Since it has the force and effect of law, it would seem that it 
could only be changed by legislation.37 Mr. Lee views the situation thus:

“306 U. S. 110 (1939).
“The R. J. Reynolds case was decided January 30, 1939, and the Wilshire Oil case on 

November 6, 1939.
uThe Court was careful to point out that the reenactment of the provision of the Act, 

on which the regulations and the 1934 amendment was based, in the Acts of 1936 and 1938, 
without more, “cannot be taken as sanction by Congress of a retroactive application of the 
amended regulation.”

* Supra note 32, Roberts, J., at p. 117: “It may be that by the passage of the Revenue 
Act of 1936 the Treasury was authorized thereafter to apply the regulation in its amended 
form. But we have no occasion to decide this question. . . .”

’See Campbell v. Galeno Chemical Co., 281 U. S. 599 (1930). Brandeis, J., at p. 610: 
“The limits of the power to issue regulations are well settled. They may not extend a 
statute or modify its provisions.”

“See Squib and Sons v. Helvering, 98 F. (2d) 69, 70 (C. C. A. 2d, 1938).
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“Prior to ratification an interpretive regulation may be changed and the new 
regulation even applied retroactively by the administrative officer or agency. But 
once an interpretive regulation is ratified then the regulation becomes part of the 
law and should be the only permissible interpretation of the law. Such interpre
tation of the law having been adopted by Act of Congress should be capable of 
change only by further Act of Congress.”38

Mr. Justice Douglas, speaking for the Supreme Court in the Wilshire 
Oil case, was not in accord with this theory. He concluded that the 
doctrine of ratification cannot preclude the Treasury from changing a 
regulation in its prospective application, even though it is frozen into the 
statute.39 * Obviously, in this respect the court disregards the distinction 
between interpretive and legislative regulations.

Another interesting problem in this connection should be advanced and 
that is whether or not the LTnited States Supreme Court may overrule 
its own previous decisions construing a provision in a tax statute, which 
had been re-enacted by Congress in the interval. The Supreme Court in 
Helvering v. Hallock,^ held that the court was not bound by its previous 
decisions under the doctrine of stare decisis. Consequently, the doctrine 
of legislative ratification by re-enactment was not considered with favor.41

The doctrine of legislative ratification by subsequent re-enactment 
has been much criticized on the theory that Congress does not always 
have knowledge of administrative constructions of statutes by adminis
trative agencies charged with their enforcement.42 Also it has been 
suggested very forcefully that the whole theory of legislative ratification 

^Supra note 11, at 28.
39Helvering v. Wilshire Oil Co., Inc., 60 Sup. Ct. 18 (1939). Douglas, J.: “The rule that ad

ministrative construction receives legislative approval by re-enactment of a statutory 
provision without material change does not mean that a regulation interpreting a provision 
of one act becomes frozen into another act merely by re-enactment of such provisions, 
so that the administrative interpretation cannot be changed prospectively through exercise 
of appropriate rule-making powers.” Citing Morrissey v. Commissioner, 296 U. S. 355 (1936).

*°309 U. S. 106 (1940). Frankfurter, J., at p. 119: “But stare decisis is a principle 
of policy and not a mechanical formula of adherence to the latest decision, however recent 
and questionable, when such adherence involves collision with a prior doctrine more 
embracing in its scope, intrinsically sounder, and verified by experience.”

"Roberts, J., in a vigorous dissent, at p. 133: “What, then, is to be said of the principle 
that re-enactment of a statute which the Treasury, by its regulations, has interpreted in a 
given sense is an embodiment of the interpretation in the law as re-enacted? Surely the prin
ciple cannot be avoided as the Government argues because the Treasury felt bound so to 
interpret Section 302(c) by reason of this court’s decisions.”

"’See Brown, Regulations, Re-enactment and The Revenue Acts (1941) 54 Harv. L. Rev. 
377, 383; Paul, Use and Abuse oj Tax Regulations in Statutory Construction (1940) 49
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should be afforded no legal significance,43 and that an interpretive 
regulation should obtain the force and effect of law only through explicit 
incorporation into the statute itself.44

CONCLUSION

From the above discussion, it appears that, while there exists a 
definite distinction between interpretive and legislative regulations, the 
difference is mainly in their effect—interpretive regulations having no 
force and effect of law unless by court sanction or through legislative 
acquiescence or ratification, and legislative or mandatory regulations 
having the force and effect of law by their very nature and irrespective 
of any conditions precedent except that they must be within the authority 
delegated in the statute.

The future of the doctrine of legislative ratification by subsequent re
enactment is uncertain in the light of recent decisions. However, making 
a ‘‘stab in the dark,” it would appear that the doctrine will be disregarded 
as a rule of statutory construction and probably will be applied in the 
future only as an extrinsic aid in construing statutory terms. Be that 
as it may. a clear stand by the United States Supreme Court in clarification 
of the principle would greatly lessen the present confusion.

Legislative and interpretive standards, rules, and regulations play such 
an important part in the administrative functioning of our government, 
that legislation, making a distinction between those having the force and 
effect of law and those which do not, would appear desirable—especially 
in view of the present rapid increase of administrative boards and other 
types of administrative agencies. Such a legislative distinction seems 
logical for the purpose of apprising the public whether or not they are 
being subjected to rules, standards, or regulations having the force of 
law or such which are merely interpretive.

JOHN B. OLVERSON, JR.

“See Griswold. A Summary of the Regulations Problem (1941) 54 Harv. L. Rev. 398, 423.
“Brown, supra note 42, at 397.



RECENT DECISIONS
ADMINISTRATIVE LAW—Can a Standard of “Insufficient” Mean Too High as 

Well as Too Low?

The State Board of Cosmetologists of New Mexico is empowered to “approve 
price agreements establishing minimum prices for cosmetology and beauty culture 
work . . . after ascertaining by such investigations and proofs as conditions permit 
and require, that such price agreement is just and, under varying conditions, will 
best protect the public health and safety by affording a sufficient minimum price for 
cosmetology work to enable the cosmetologists and beauty culturists to furnish modem 
and healthful services and appliances so as to minimize the danger to the public 
health incident to such work.” The Board is also given power to vacate an order 
establishing such a schedule if it finds such prices “insufficient” to provide these 
services. N. M. Stat. Ann. (Courtright, Supp. 1938) § 123-212. The present action 
is a mandamus proceeding to compel the Board to reinstate a certain order approv
ing a schedule of minimum prices. Held, the prices set in the agreement were too 
high to provide an adequate revenue for the cosmetology industry and were in
sufficient within the meaning of the statute. Nissen v. Miller, 105 P. (2d) 324 (N
M. 1940).

Although the question here presented is a novel one it is not difficult of solution. 
The sole point at issue is the interpretation of the word “insufficient.” It is a cardi
nal rule of interpretation that whenever possible the intention of the legislature will 
be carried out. Waskey v. Hammer, 223 U. S. 85 (1911); Thompson v. Thompson, 
218 U. S. 611 (1910); Rodgers v. United States, 185 U. S. 83 (1902). The legis
lature is presumed to know the rules of interpretation. Board of School Commission
ers of Indianapolis v. Wolsson, 74 Ind. 133 (1881) ; Parker v. Nathomb, 65 Neb. 308, 91
N. W. 395 (1902). Its policy is presented in a form intended to produce a desired 
result. The intention of a remedial statute will always prevail over the literal sense 
of its terms and, therefore, when the expression is special or particular but the reason 
is general, the expression should be deemed general. State v. St. Paul Ry., 98 Minn. 
380; 108 N. W. 261 (1906). Where the whole context of the law demonstrates a 
particular intent to affect a certain object some degree of implication may be called 
in to aid the intent. The Paquete Habana, 175 U. S. 677 (1899); State v. Huxford. 
35 R. I. 387, 87 Atl. 171 (1913). Logic and sound economic principals may serve 
as a guide to a legislative intent. Petroleum Casualty Co. v. Williams, 15 S. W. (2d) 
553 (Tex. 1929). It was to this consideration that the court devoted the greater 
part of its attention. It is very clearly stated in the Act that the purpose of estab
lishing minimum prices is to provide an income to beauty culture operators and 
establishments that will enable them to provide sanitary facilities for the public. 
The action of the Board in the instant case is unquestionably in accord with the pur
pose of the Act and does not exceed the Board’s power to vacate its own orders. 
The court very properly took into consideration that a price schedule which is in
ordinately high may be equally as disastrous and possibly more so than one which 
is too low. The former may well produce less revenue than the latter as was the 
result in the instant case. A somewhat analogous situation arose in Louisville Trust 
Co. V. Commissioners of Sinking Fund of City of Louisville, 260 Ky. 219, 84 S. W. 
(2d) 30 (1935), quoted with approval by the court in the instant case. There the 
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Commissioners were required to maintain “sufficient security’’ for the deposit of the 
sinking fund. It was held that security of the actual value of the fund was not 
contemplated but an amount which together with the salvage expected in the event 
the bank failed, would reasonably assure a one hundred per cent recovery was 
sufficient. The word sufficient implies that a discretion is to be exercised to deter
mine what will be adequate for the proposed end. Massa chics etts Breweries Co. N. 
Herman, 106 Me. 524, 76 Atl. 943 (1910); Barr City of Philadelphia, 191 Penn. 
438, 43 Atl. 335 (1899).

A similar situation might easily arise under the Fair Trade Acts now in force in 
many states, providing for the establishment of minimum resale prices for certain 
commodities. There are no maximums set on the resale prices in these acts as a 
general rule on the theory that competition with other commodities will obviate 
the possibility of an excessive resale price. The institution of a disproportionate price, 
however, might be taken as an indication that the commodity was not in fair com
petition. Cf. (1938) 52 Harv. L. Rev. 284, 289; (1936) 22 Corn. L. Q. 449. One 
is unfair competition when “with direct purpose of destroying his competitor’s busi
ness he forces prices higher than he can honestly believe will yield a profit when 
exposing of commodities.” Udelavitz v. Idaho Junk House, 140 Cal. App. Supp. 
745, 31 P. (2d) 831 (1928).

Although a holding that insufficient may mean “too much” as well as “not enough” 
may seem an anomaly at first blush, it is based on sound economic principles. To 
hold otherwise would be to deny the legislators a fundamental knowledge of the 
situation with which they were dealing.

DAVID A. WILSON, JR.

CONSTITUTIONAL LAW—Minimum Wage Law for Women

Plaintiff, General Motors Corporation, sought to enjoin the Attorney General and 
other officials of the state of Michigan from enforcing against it Public Acts, Mich. 
1931, Act 328, § 556 which provides that any employer employing both males and 
females in the manufacture or production of any article, who shall discriminate in any 
w*ay  in payment of wages as between sexes, shall be guilty of a misdemeanor. The 
plaintiff alleged, inter alia, that the Act was unconstitutional, being in violation of the 
due process and equal protection clauses of U. S. Const. Amend. XIV, § 1. Held, on 
appeal from an original order dismissing the complaint, the plaintiff failed to present 
such a case as would demand a decision on constitutionality; however, the court 
strongly intimated that the statute was not violative of due process and equal 
protection. General Motors Corporation v. Read, Attorney General, 293 N. W. 751 
(Mich. 1940).

The statute here in the judicial crucible is not the first regarding minimum pay 
for women, although the wording of this particular act is unique. About the turn of the 
century the plight of female labor came to the attention of chivalrous legislatures 
and Oregon in 1903 adopted an Act which provided that no female should be employed 
in certain occupations more than ten hours during any one day. Ore. Laws 1903, 
p. 148, § 1. The statute came within the purview of the courts by way of the case 
of Muller v. Oregon, 208 U. S. 412 (1908). In a particularly detailed opinion, which 
has served as a handbook for all subsequent decisions in point, the court held the Act 
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constitutional. With reference to woman and statutes for her benefit, the court 
said at p. 422, “she is properly placed in a class by herself, and legislation designed 
for her protection may be sustained, even when like legislation is not necessary for 
men and could not be sustained . . . her physical structure and a proper discharge of 
her maternal functions—having in view not merely her own health, but the well
being of the race—justify legislation to protect her from the greed as well as the 
passion of man.”

The court proceeded to elaborate upon and emphasize its position by pointing out 
that woman differs from man not only in body and the functions thereof but in 
physical strength and endurance, that woman’s vigorous health has a more pronounced 
influence upon the future well-being of the race than has man’s, and that she has 
not a male’s capacity in the struggle for subsistence, and therefore legislation may 
properly be designed to compensate for some of the burdens which rest upon her.

Shortly thereafter several states passed acts establishing a minimum wage for women. 
Ark. Laws 1915, Act No. 191; Minn. Laws 1913, p. 789, c. 547; and Ore. Laws 1913, 
p. 92. These statutes were uniformly pronounced constitutional. State N. Crowe, 130 
Ark. 272, 197 S. W. 4 (1917); Williams v. Evans, 139 Minn. 32, 165 N. W. 495 
(1917); Stettler v. O’Hara, 69 Ore. 519, 139 Pac. 743 (1914). The reasoning in each 
case adhered closely, if not strictly, to that given in Muller v. Oregon, supra. Thus 
the court in the Stettler Case, supra, reasoned: “The state should be as zealous of 
the morals of its citizens as of their health. . . . Every argument put forward to 
sustain the maximum hours law, or upon which it was established, applies equally in 
favor of the constitutionality of the minimum wage law as also within the police 
power of the state and as a regulation tending to guard the public morals and the public 
health.” Stettler v. O’Hara, 69 Ore. 534, 535, 139 Pac. 748, 749 (1914).

The precarious progress of minimum wage laws for women through the states was 
abruptly halted when Congress passed such legislation for the District of Columbia, 
which was promptly declared to be unconstitutional. Adkins N. Children’s Hospital. 
261 U. S. 525 (1923). This case, however, distinguished maximum hour and 
minimum wage features of legislation, declaring the former to be properly within 
the police power.

This case introduced an era when state legislation for the benefit of working women 
fell like ten pins under the influence of this declaration of unconstitutionality. 
Murphy v. Sardell, 269 U. S. 530 (1925) (Arizona statute); Donham v. West-Nelson 
Mfg. Co., 273 U. S. 657 (1927) (Arkansas statute); Folding Furniture JI'erAw v 
Industrial Commission, 300 Fed. 991 (W. D. Wis. 1924) (Wisconsin statute) and 
Topeka Laundry v. Court of Industrial Relations, 119 Kan. 12, 237 Pac. 1041 (1925).

The era came to an end writh the decision of West Coast Hotel v. Parrish, 300 U. S. 
379 (1937). Here it was determined that Washington’s “Minimum Wages for 
Women” Act was constitutional upon substantially the same grounds as in the 
original case, Midler v. Oregon, supra. It was said: “The legislature of the State was 
clearly entitled to consider the situation of women in employment, the fact that they 
are in the class receiving the least pay, that their bargaining power is relatively 
weak, and that they are the ready victims of those who would take advantage of 
their necessitous circumstances.” Adkins v. Children’s Hospital, supra, was specifically 
overruled.

The next litigation of the constitutionality of a minimum wage for women act 
ic the instant rase Thp statute here involved nresents a new aonroach on the nart 
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of the legislature, but apparently not a new problem to the court. Minimum wage 
acts heretofore sustained had established either an absolute norm or a commission 
to establish a variable norm such as would secure the worker a “living wage”. In 
all cases the purpose of such acts has been to secure for women employees a more 
nearly equal compensation to that enjoyed by the male. Such legislation has 
repeatedly been sustained upon the distinction between man and women as set 
out in Muller v. Oregon, supra. Therefore the Michigan statute here examined differs 
from prior statutes only in that it directly demands and establishes a wage equality 
between male and female, while other statutes have approximated equality by 
requiring that women be paid a fair and just amount.

J. CARLTON GARTNER

CONSTITUTIONAL LAW—Delegation of Discretionary Powers

It is provided by § 13 of the New Jersey Barber Act of 1938 that a prospective 
perator of a barber school shall obtain from a state examining board a certificate 
: registration; that the registered teacher procure a license to teach barbering; that 

no more than four students be allowed to any one teacher; that prospective operator 
of a barber school have five years of continuous experience as a barber; and that 
such operator secure a license to operate the school and furnish a bond in the sum 
of $500, conditioned upon the faithful compliance of the barber school with the 
several provisions of this statute. Appellant was convicted because he had conducted 
a school for barbers, in which he had four students, without having procured a 
certificate nor a license, in violation of the aforementioned statute. Held, the Board 
was acting within its authority in requiring a license, and conviction was sustained. 
P'tranto v. New Jersey Board of Barber Examiners, 15 A. (2d) 893 (N. J. 1940).

It was the contention of appellant that the statute under which he was convicted 
constitutes an arbitrary invasion of the liberty of persons to engage in lawful enter
prises. and especially that the requirement necessitating a bond in such cases was 
an impairment of the “equal protection clause” of the Constitution. It was, how
ever. the opinion in the instant case that the legislation permits those with reason
able experience to teach barbering. As to others not so experienced, it is a discre
tionary matter with the barber board whether the license should be granted; and 
this licensing is a valid regulatory measure in view of the public health involved. 
Furnishing a bond was not considered unlawfully discriminatory since the barber 
.'chool is given certain rights and privileges not enjoyed by the ordinary barber.

Since barbering is intimately related to public welfare and health, it may be regu
lated by law under the police power; and barbers are subject to regulations which 
require barber shops to be operated in a clean and sanitary manner and by compe
tent operators, to the end that the public may be protected against the spread of 
communicable diseases. Cooper v. Rollins 152 Ga. 588, 110 S. E. 726 (1920); Moler 
v. Whisman, 243 Mo. 571, 147 S. W. 985 (1912). Black, Handbook of American 
Constitutional Law (4th ed. 1927) 393, 394.

The problem then resolves itself into the question whether the method of regu
lation adopted is proper. The legislature may confer powers of discretion upon the 
administrative officer charged with the execution of its legislative policy. Butterfield 
v. Stranahan, 192 U. S. 470 (1904). But this method of regulation by delegation is 
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subject to an important limitation, the law providing for the delegation must also 
prescribe a uniform rule of action or lay down a guide or standard whereby the 
exercise of discretion may be measured. Miami Howe Milk Producers Association 
v. Milk Control Board, 124 Fla. 797, 169 So. 541 (1936). Courts have recognized 
that there are situations which require the vesting of some discretion in public offi
cials where it is difficult or impracticable to lay down a definite, comprehensive rule 
of action and yet some regulation is necessary to protect the public morals, health, 
safety, and general welfare. Ex parte Whitley, 144 Cal. 167, 77 Pac. 879 (1904'1 
(discretion granted to board of dental examiners in granting licenses to practice 
dentistry to determine what constituted a “reputable dental college”, held imprac
ticable to adopt a more definite standard). It has been held that matters involving 
an exercise of discretion as to details in enforcing otherwise valid ordinances may 
be left to designated officials {Oakley v. Richards, 275 Mo. 266, 204 S. W. 505 
(1918)) but that the duty should be a mere ministerial one, rather than one involv
ing legislative discretion {Thompson v. Smith, 155 Va. 367, 154 S. E. 579 (1930U.

However, in regulation statutes the courts still require some standard applicable 
to the matter to be controlled and understandable to one familiar with the problem. 
Schechter Poultry Co. v. U. S., 295 U. S. 495 (1935); Ferretti v. Jackson, 188 Atl. 
474 (1936). In contrast lawful delegation to public officials without prescribing 
definite rules of action may be made in those cases where the granting of licenses 
relates to a business the carrying on of which is a mere matter of privilege because 
the business itself is of a character tending to be injurious, such as dealing in 
intoxicating liquors. See State ex rel. Crumpton v. Montgomery, 177 Ala. 212, 59 
So. 294 (1912). Contra: Newbern v. McCann, 105 Tenn. 159, 58 S. W. 114 (1900).

In the instant case, the Court construed the barber statute involved as vesting 
discretionary power in the barber board whether or not to permit a barber, not 
having reasonable experience, to teach barbering. It is difficult to find any impli
cation of such discretion in the statute which appears to require absolutely five 
years experience. It is true that the authority conferred on a Board by a state statute 
is a question of construction by a state court. Douglas v. Noble, 261 U. S. 165 
(1923). In the present statute, however, there seems no room for construing dis
cretion. But once discretion has been construed, the lack of any statutory standard 
for that discretion becomes apparent. Although it is to be presumed that the dis
cretion of administrative boards will not be exercised arbitrarily {Lieberman v 
Van de Carr, 199 U. S. 552 (1905) (§ 66 of Sanitary Code of City of New York, 
regulating the sale of milk in that city, held not violative of the Fourteenth Amend
ment), yet it appears that the aforementioned discretion unfettered by any legis
lative standard in the barber board is arbitrary and subject to criticism because of 
the lack of a standard. Marx v. Maybury, 36 F. (2d) 397 (1929) (holding that 
power given to director of licenses to revoke or withhold permit from barber school 
when in his judgment it is not financially able to carry out the contract for instruc
tion was repugnant to due process clause since such power was uncontrolled by any 
standard).

The modem tendency is to be more liberal in permitting grants of discretion to 
administrative bodies or officers in order to facilitate the administration of laws as 
the complexity of economic and governmental conditions increases. 92 A. L. R. 410 
(annotation). But this should not give judicial fiat to a statute permitting discre
tion in a board where none is apparent from the act itself, and allowing use of such
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CRIMINAL LAW—Lotteries—Illegality of Game Called “Lucky Strike”

Defendant, manager of a moving picture theatre, conducted a game “similar to 
Beano or Bingo” called “Lucky Strike” on Saturday nights in addition to the 
regular program. Each person purchasing an admission ticket to the theatre was also 
given a yellow card on which to play the game. Held, since no one could play the 
game unless he paid for a ticket to the theatre, some of the patrons paid their money 
for both opportunities, and therefore paid for the chance of winning in the game. 
This constituted an illegal lottery. Commonwealth v. Payne, 29 N. E. (2d) 709 
(Mass. 1940).

In recent years, with the widespread adoption of plans, similar to the one in the 
principal case, to promote the business of theatres, the courts of many states have 
been called upon to decide whether these plans violate anti-lottery laws. The results 
have been varied because of the inherent differences in the various plans and laws. 
The opinions of the courts as to just what constitutes a lottery vary accordingly. 
The majority of the courts, without doubt, agree that three elements are essential 
for a lottery, to wit, (1) a prize, (2) chance, and (3) consideration. Engle v. State, 
53 Ariz. 458, 90 P. (2d) 988 (1939); Affiliated Enterprises, Inc. v. Waller, 5 A. 
(2d) 257 (Del. 1939); People v. Psallis, 12 N. Y. Supp. (2d) 796 (1939); State v. 
Puller, 101 P. (2d) 1010 (Ore. 1940); State v. Big Chief Corp., 13 A. (2d) 236 
(R. I. 1940); Smith v. State, 127 S. W. (2d) 297 (Tex. 1939). The foremost diffi- 
cultv is in deciding whether there is consideration. The two remaining elements 
ire usually admitted to be present. The first two elements may exist in a given game 
of skill but the last always converts the contest into a lottery. National Conference 
on Legalizing Lotteries v. Farley, 96 F. (2d) 861 (App. D. C. 1938). The facts 
surrounding the transaction determine in each case whether a lottery exists. Hallmark 
v. State, 185 So. 908 (Ala. 1939); Dorman v. Publix-Saenger-Sparks Theatres, Inc., 
135 Fla. 284, 184 So. 886 (1938). If in these facts any one of the three elements 
is missing, the transaction cannot be said to be a lottery. State v. Fidler, supra; 
State v. Hom, 16 N. J. Misc. 319, 1 A. (2d) 51 (1938); Darlington Theatres, Inc. 
v. Coker, 190 S. C. 282, 2 S. E. (2d) 782 (1939).

The colloquial name usually given these transactions is “Bank Night”. But the 
name is of no avail when the transaction contains the elements of a lottery. State 
v. Davy, 140 Wash. 46, 250 Pac. 37 (1926). The courts have wisely refused in these 
cases to define, specifically and inclusively, a lottery’. For “no sooner is it defined by 
a court than ingenuity evolves some scheme within the mischief discussed, but not 
quite within the letter of the definition. People v. McPhee, 139 Mich. 687, 103 N. W. 
174 (1905). Any scheme which tends to arouse the people’s spirit of gambling may 
be justly condemned as a lottery if the essentials thereof are present. Iris Amuse
ment Corp. v. Kelly, 366 Ill. 256, 8 N. E. (2d) 648 (1937).

When the chances for the prize are limited to the people who purchase tickets 
of admission, as in the instant case, such schemes are unanimously held to be lot
teries. Sproat-Temple Theatre Corp. v. Colonial Theatrical Enterprise, 276 Mich. 
127, 267 N. W. 602 (1936); People v. Miller, 271 N. Y. 44, 2 N. E. (2d) 38 
(1936); Society Theatre v. City of Seattle, 118 Wash. 258, 203 Pac. 21 (1922). The 
price paid is considered to cover both the ticket of admission and the chance on the 
prize. Thus consideration, the elusive element, is present in the transaction. Part of 
the price paid for admission is a consideration for the chance on the prize; price 
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meaning something of value from a monetary standpoint rather than the formal or 
technical consideration of loss or benefit which often supports a contract. St. Peter 
v. Pioneer Theatre Corp., 227 Iowa 1391, 291 N. W. 164 (1940); Commonwealth v. 
Heffner, 24 N. E. (2d) 508 (Mass. 1939); Commonwealth v. Wall, 295 Mass. 70. 3 
N. E. (2d) 28 (1936). It is this type of scheme the statutes were intended to 
eliminate. Increase in attendance is only indirectly a consideration and usually is not 
considered sufficient to constitute the scheme a lottery; monetary consideration is 
essential. Shanchell v. Lewis Amusement Co., 171 So. 426 (La. App.. 1936). 
Analogous schemes are seen where merchants give free chances exclusively to those 
who purchase merchandise; such schemes are also considered lotteries. United States 
v. Wallis, 58 Fed. 942 (S. D. Idaho, 1893); State v. Powell, 170 Minn. 239, 212 N. 
W. 169 (1927); Retail Section of Chamber of Commerce of Platamouth v. Kieck, 
128 Neb. 13, 257 N. W. 493 (1934); Blair v. Lawhour, K Utah 599, 276 Pac. 292 
(1929).

A theatre “bank night” scheme was held to constitute a lottery where the prizes 
were paid out of money received for the theatre admission tickets, clearly revealing 
the presence of real consideration. State v. Fox Missuala Theatre Corp., 101 P. (2d) 
1065 (Mont. 1940). In the principal case, it is but a short step to draw the same 
conclusion. Thus, it is clearly exemplified that the legal prohibition of lotteries is, 
and should be, directed at the substance of the scheme without regard for its form. 
This is due to the fact that the form of the scheme is merely an effort to circum
vent the purpose of the lottery laws. Palmer, Bank Nights: Are They Lotteries? 
(1937) St. John’s L. Rev. 22, 50. In the instant case the substance of the scheme 
was to increase the theatre’s income by a game which involved the three essential 
elements of lottery, while the form of this scheme was varied from the usual in an 
attempt to escape from the lottery statute.

The instant case serves as another strong link in the majority chain of cases, 
statutes, and constitutional provisions which are ending the evils that are incident 
to lotteries. In substance “Bank Nights”, whatever form they may take, as that of 
the “Lucky Strike” game here, are a variation of the same evil. The solution for the 
evil seems to be that to which the principal case adheres, namely, constitutional and 
statutory provisions so interpreted by the courts as to cover every device or opera
tion relating to lotteries, schemes of chance, and gambling, without an attempt to 
exactly define any of the forbidden transactions, but to provide restraint for all 
such offenses as they arise.

JOSEPH LEA WARD

DOMESTIC RELATIONS—Can the Legislature Reopen a Final Alimony Decree 
Granted Prior to the Legislative Act?

Defendant received a final divorce decree in 1929 awarding her monthly alimony 
of $50 from her husband, plaintiff in this case. In 1938 the Virginia legislature 
passed an amendment to Section 5111 of the Code, providing that the court may upon 
petition of either party showing proper cause increase, decrease, or cause to cease any 
alimony “that may thereafter accrue whether the same has been heretofore or here
after awarded.” Va. Code Ann. (Michie, 1938 Supp.) § 5111. On the strength of 
this amendment the plaintiff filed a bill of complaint asking that the award of alimony 
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to the defendant in the final decree be reduced because he had suffered both a financial 
nd physical decline since it had been entered, making it impossible for him to pay the 

stipulated alimony. In sustaining a demurrer to the bill, the court decided that the 
amendment was not constitutional as it was retroactive, invading the property rights 
vested in the defendant wife by reason of the decree. Held, a statute permitting 
the court to revise future alimony installments is constitutional, regardless of 
whether alimony decree was rendered before passage of the act. Eaton v. Davis, 10 
S. E. (2d) 893 (Va. 1940).

The weight of authority holds that in absence of statute existing at the time the 
decree was rendered, or reservation in the decree itself a final decree for monthly 
alimony cannot be re-opened. Livingston v. Livingston, 173 N. Y. 377, 66 N. E. 123 
(1903). The facts in that case, including the statute (N. Y. Laws (1900) c. 742, 
amending § 1759 of the Code of Civil Procedure) are almost parallel to the present 
case. But the New York Court declared the New York statute unconstitutional in that 
it attempted to annul and vary valid and final judgments entered before the passage 
of the act. that the direction of alimony, whether accrued or not, created substantial 
rights in the wife which constitute vested property interests and of which she cannot 
be deprived without due process of law. Accord, Fuller v. Fidler, 49 R. I. 45, 139 
Atl. 662 (1927); Blethen v. Blethen, 177 Wash. 431, 32 P. (2d) 543 (1934).

Permanent alimony decrees in a mensa et thoro divorces are subject to modifica
tions from time to time as changed circumstances of the parties require. Helvering 
v. Leonard, 310 U. S. 80 (1940) (as regards N. Y. law); Dickey v. Dickey, 154 Md. 
675, 141 Atl. 387 (1928); Gloth v. Gloth, 54 Va. 511, 153 S. E. 879 (1930). This is 
based on the concept of the continuation of the marriage under such judicial 
reparations, alimony being substituted for the wife’s right to support and maintenance. 
In rendering its decision in the instant case, the court finds alimony in an a vinculo 
divorce of the same nature and hence not a vested right. It holds this right to alimony, 
just as the prior right of the wife to support, lacks the essential elements of property. 
The future periodic payments may not be levied upon, assigned or transferred by 
inheritance or will, and are uncertain in duration, ceasing upon the death of either 
party. When the right to alimony is substituted for the right to support after a 
divorce decree, the character and nature of the obligation is not changed, certainly 
not raised in dignity.

Some writers have felt that alimony in an absolute divorce, if it is a substitute for 
the wife’s right to support by her husband, should be subject to change according to 
circumstances. II Vernier, American Family Laws (1931) § 106, p. 274. They 
admit the prevailing rule to be contra unless power to alter was reserved in the decree 
or there is statutory authority so to do; but they argue that such authority should not 
be necessary. Assuming that the majority rule proceeds upon the theory that the 
decree is res judicata as to alimony, Vernier states: “It does not follow that the 
same rule should apply when a new set of circumstances, fairly calling for a change 
has arisen. The duty of support which a husband owes to his wife is not such as to be 
crystallized by circumstances of the moment.” Vernier, op. cit. supra, p. 275.

The United States Supreme Court, in allowing full faith and credit to alimony 
decrees of one state in another, held that installments past due and unpaid and not 
subject to reduction are within the protection of the full faith and credit clause, but 
that installments still subject to modification by the court in the state rendering the 
judgment are not sufficiently definite, final and certain to be enforceable in an action 



654 The Georgetown Law Journal [Vol. 29

of debt upon the foreign record. Sistare v. Sistare, 218 U. S. 1 (1910); Lynde v. 
Lynde, 181 U. S. 183 (1901).

Probably the best solution is presented in a Florida case determining as vested 
rights those based on accrued unpaid installments, but allowing a statute providing for 
modification of final alimony decrees to act prospectively as to future installments. 
Van Loon n. Van Loon, 132 Fla. 535, 182 So. 205 (1938). This is essentially similar 
to the Virginia procedure. Both statutes permit accrued installments to become vested 
and thus enforcement in another state by an action of debt upon a record is possible.

JOHN R. WALL

EVIDENCE—Admissibility of an admission obtained by federal officer after un
lawful entry

Officers, while conducting a general investigation of a traffic accident, entered a 
private home without a warrant of any kind and without being confronted at the 
door by the possessor; later, while still in his home, the possessor made a voluntary 
admission of the fact that he was the driver of the car at the time of the accident; 
this admission plus his appearance led the officers to conclude that the man had 
committed a misdemeanor, and they took him into custody. On the testimony of 
the officer that the defendant said he was driving at the time of the accident the 
appellant was convicted in the Police Court of driving while under the influence of 
liquor. Held, reversed; evidence gained through illegal entry and search is in
admissible. Nueslein v. District of Columbia, 115 F. (2d) 690 (App. D. C., 1940).

The U. S. Const., Amend. IV guarantees “the right of the people to be secure in 
their persons, papers, and effects, against unreasonable searches and seizures.......... ”
To enter a man’s house without a search warrant for the sole purpose of securing 
evidence to be used against him is a direct traverse on this amendment. Goided v. 
United States, 298 U. S. 255 (1920); Weeks v. United States, 232 U. S. 383 (1913); 
Boyd v. United States, 116 U. S. 616 (1885). In the instant case the officers did not 
have a warrant, and the entrance into the defendant’s home could only have been 
made with the intention of learning about the accident. “That an officer may not 
make an arrest for a misdemeanor not committed in his presence, without a warrant, 
has been so frequently decided as not to require citation of authority.” Snyder v. 
United States, 285 Fed. 1, 3 (C. C. A. 4th, 1922). In the present case the defendant 
was arrested. Clearly his rights guaranteed under the Fourth Amendment had been 
infringed; nor had he waived these rights. Before a person can be held to have 
waived his constitutional right of immunity from illegal searches and seizures, the 
court must be able to find that the waiver is sustained by clear and positive testi
mony. United States v. Kelih, 212 Fed. 484 (S. D. Ill. 1921); United States v. Ly- 
decker, 275 Fed. 976 (W. D. N. Y. 1921). The voluntary admission made by the 
defendant at the time of the unlawful entry does not constitute a waiver. An illegal 
search is not rendered valid, so as to defeat defendant’s motion to suppress evidence 
gained during such a search, by the fact that the defendant after the initial search 
made a confession. United States v. Setaro, 37 F. (2d) 134 (D. Conn. 1930); In re 
Oryell, 28 F. (2d) 639 (W. D. N. Y. 1928).

Here is a clear violation of the Fourth Amendment but does this make the evi
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dence inadmissible? At common law evidence is admissible no matter how obtained. 
“If a party has chosen to talk about a particular matter, his statement is evidence 
against himself.” Derby v. Ouseley, 1 H. & N. 1, 5 (Ex. 1857). The majority of 
state courts have followed this view and hold that evidence does not cease to be 
competent because its procurement was unlawful. People v. Mayen, 188 Cal. 237, 
205 Pac. 435 (1922); Commonwealth v. Tibbetts, 157 Mass. 519, 32 N. E. 510 
(1893); People v. Adams, 176 N. Y. 351, 68 N. E. 636 (1903); Rosanski v. State, 
106 Ohio St. 442, 140 N. E. 370 (1922). Earlier decisions of the federal courts seem 
to share this stand on the question with the state courts. The Supreme Court affirmed 
the judgment of the New York court in the case of People v. Adams, supra, in the 
case of Adams v. New York, 192 U. S. 585 (1904). However, this same court 
qualified its own judgment at a later date and firmly held that the federal rule 
was that any evidence obtained by a federal officer through illegal seizure was in
admissible. Agnello v. United States, 269 U. S. 20 (1925); Gouled v. United States, 
255 U. S. 298 (1920); Silverthorn Lumber Co. v. United States, 251 U. S. 385 (1919);

ks v. United States, 232 U. S. 383 (1914); Henderson v. United States, 12 F. 
(2d) 528 (C. C. A. 4th, 1926).

The question is whether society would not suffer a disproportionate loss of protec
tion so that the individual may gain protection. The state courts look on the federal 
rule as being too lenient on the individual, at a great loss of protection to society 
as a whole, in providing that the criminal is to go free simply because the constable 
has blundered. The federal court in turn considers the state rule as placing a 
false importance on the policy that all misdemeanants must be brought to justice 
even at the expense of invading the right of security in their persons, houses, papers 
and effects guaranteed the people by the constitution.

As is clearly pointed out in the principal case, the federal rule is the only effective 
means for discouraging unlawful invasions of privacy by officers of the law. The rights 
of a person injured by such acts to proceed against the officer in one manner or 
another seldom deter the officer or afford any recompense to victims of his misplaced 
zeal.

JAMES C. TOOMEY

INTERSTATE COMMERCE—Applicability of “Commerce Clause” to State Prorate 
Marketing Program

Plaintiffs, lemon growers in, and shippers from, the state of California, seek to 
restrain permanently the enforcement of a prorate lemon marketing program pre
scribed under the authority of the California Agricultural Prorate Act. Cal. Gen. 
Laws (Deering, 1937) Act. 143a. The program complained of provides that the 
quantity of lemons to be marketed in primary trade channels at any given time is 
prorated among all growers of the state as one zone on the percentage that the 
lemons in storage of each grower bears to the total storage of all growers. The 
expression, “primary trade channels”, is defined as that stage in which the producer 
or his co-operative marketing association loses physical possession of the commodity 
through sale or other commercial distribution. Cal. Gen. Laws (Deering, 1937) Act 
143a, § 2(j).

The program does not purport to be a production control measure, nor does it 
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limit the harvesting or storing of lemons, or the enlargement of orchard acreage. No 
provision affects the product except and until the fixing of the prorate percentage of 
the storage which shall go into the market as shall be determined under the authority 
of the program. The avowed purpose of the Act itself is to prevent “the unreason
able waste of agricultural wealth occasioned by the harvesting, preparation for market 
and delivery to market of greater quantities of agricultural commodities than are 
reasonably necessary to supply the demands of the market.” Cal. Gen. Laws 
(Deering 1937) Act 143a, § 1. (Italics supplied). There is no profitable out
let for the sale of approximately eighty to ninety per cent of the lemons produced in 
California and disposed of in fresh fruit trade channels, except in other states of 
the union and abroad. It is contended by the plaintiffs, and not denied by the 
defendants that the enforcement of the program would, among other things, violate 
the commerce clause of the Constitution. U. S. Const. Art. 1, § 8, cl. 3. The only 
issue between the parties is whether its effect upon interstate commerce is direct or 
indirect. Held, the necessary effect upon interstate commerce of the lemon prorate 
program would be direct and violative of the commerce clause of the Constitution. 
Mutual Orange Distributors v. Agricultural Prorate Commission of State of California, 
35 F. Supp. 108 (S. D. Cal. 1940).

The power delegated to Congress by the commerce clause of the Constitution is 
plenary, but not unlimited, supreme but not exclusive. Gibbons v. Odgen, 9 Wheat. 
1 (U. S. 1824). In many situations the state may also exercise power over interstate 
commerce. Gerstenberg, American Constitutional Law (1937) 118.

Instances in which the question of a state’s power to control interstate commerce 
arises may be classified as follows; first, cases where there has been federal legislation 
on the subject; second, cases where there has been partial federal legislation; and 
third, cases where there has been no federal legislation. See Black, Constitutional 
Law (1927) 207 et seq. In the first situation, if Congress has made clear its intent 
to occupy the particular field exclusively, the possibility of state legislation is excluded. 
Oregon-Washington Ry. & Navigation Co. v. Washington, 270 U. S. 87 (1926). 
(Federal Plant Quarantine Act, 38 Stat. 113 (1915); 7 U. S. C. § 166 (1934), pro
hibiting interstate transportation of diseased plants “covers the whole field so far 
as the spread of plant disease by interstate transportation can be effected and 
restrained”). See also Thompson v. McDonald, 95 F. (2d) 937 (C. C. A. 5th, 1938). 
In the second, partial federal regulation may leave room for auxiliary state laws to 
complete the statutory web covering the field. Mintz v. Baldwin, 289 U. S. 346 (1933). 
(Cattle Contagious Diseases Act, 32 Stat. 791 (1903); 21 U. S. C. § 121 (1934), pro
viding that where cattle have been certified as free from disease they may be 
transported without further inspection of any kind; the state of destination is not 
thereby precluded from requiring inspection of uncertified cattle). See also Maurer 
v. Boardman, 336 Pa. St. 17, 7 A. (2d) 466 (Sup. Ct. 1939). In the third, where no 
federal statute exists, it may either mean that Congress desires to have the subject free 
from all legislative control, or that regulation is to be left to the states. Its intent 
must be determined from the nature of the subject matter. Gerstenberg, loc. cit. 
supra. If the subject is of local concern, and is such that it lends itself to local 
legislation, the exercise of state power will be upheld. Cooley v. Board of Wardens of 
Philadelphia, 12 How. 299 (U. S. 1851). (State permitted to compel vessels to pay 
half pilotage fee, whether a pilot is used or not, pilotage being a matter of purely local 
concern.) See also Dorgan v. State, 196 So. 160 (Ala. 1940). However, if the sub- 
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tion. the absence of Congressional action indicates that the commerce in question shall 
remain free from state control. Brown v. Maryland, 12 Wheat. 419 (U. S. 1827). 
(State not permitted to levy license fee on importer before allowing him to sell 
imported goods.) See Smith, Local-Interstate Commerce And The Power to Prohibit 
Commerce (1938), 43 Dick. L. Rev. 1, 8 et seq.

The facts of the principal case unquestionably bring it within the third classifica
tion. for while Congress had enacted legislation of a similar nature (AAA Act, 7 
U. S. C. § 601 et seq. (1934), applied to marketing of oranges and other fruits), 
it had not extended the provisions of the Act to cover the lemon. The state was then 
at liberty to legislate on the subject, provided that such legislation did not directly 
meet interstate commerce. The distinction between a direct and indirect effect 
jpon interstate commerce, as promulgated by the Supreme Court, has been said to 
be but a formula or verbal devise, such as constitutional law abounds in; Corwin, 
The Schechter Case, Landmark or What (1936) 13 N. Y. L. Q. Rev. 151, 163; others 
regard it as a “safety device”, employed by the courts to determine the nature of the 
cause of the burden upon interstate commerce. (1939) 16 N. Y. L. Q. Rev. 298, 300.

Whether or not a particular action in the conduct of intrastate commerce does 
affect commerce in such a close and intimate fashion as to be subject to federal 
control is left to be determined as the individual cases arise. Consolidated Edison Co. 
v. .V. L. R. B., 305 U. S. 197, 222 (1938); N. L. R. B. v. Jones & Laughlin Steel 
Corp.. 301 U. S. 1, 37 (1936). In any event, no immediate effect will be found where 
the relationship is not close and substantial, Santa Cruz Pack. Co. v. N. L. R. B., 303 
U. S. 453 (1938), citing Schechter Poidtry Corp. v. U. S., 295 U. S. 495 (1935), or 
where some outside agency intervenes before the effect takes place. So in Sligh v. 
Kirkwood, 237 U. S. 52 (1915), it was held that a state statute, forbidding the shipment 
without the state, of fruit unfit for human consumption, was sustainable as an 
exercise of its sovereign police power, and that it was immaterial that such exercise 
incidentally affected interstate commerce. A state will not lose its right to regulate and 
control the handling of liquor within its boundaries by the mere fact of its being 
labelled for exportation, even though such regulation may have indirect effects upon 
the commerce of other states. Ziffrin Inc. v. Martin, 24 F. Supp. 924 (E. D. Ky. 1939). 
For as a general rule, matters occurring before or after transportation in interstate 
commerce are within the legislative power of the state. Foster & Kleiser Co. v.

Site Sign Co., 85 F. (2d) 742 (C. C. A. 9th, 1936). And a state act, making 
it unlawful to manufacture or sell impure foods or drugs, does not operate as a 
burden on interstate commerce or displace or directly interfere with federal regula
tion so as to render it unconstitutional. Hollis v. Armour Co., 170 S. C. 190, 2 S. E. 
(2d) 681 (1939).

On the other hand, it has been held that the inspection laws of a state relating to 
exports or to articles purchased for shipment to other states, do tend directly to 
interfere with interstate commerce and are subject to the paramount regulatory 
power of Congress. Currin v. Wallace, 306 U. S. 1 (1939). And the provisions of the 
National Labor Relations Act will be held applicable to a processor who constitutes 
even a relatively small percentage (one percent) of his industry’s capacity, where 
the materials processed are moved to and from the processor by their owners through 
channels of interstate commerce. N. L. R. B. v. Bradford Dyeing Ass’n, 310 U. S. 
318 (1940), rev’g, N. L. R. B. v. Bradford Dyeing Ass’n, 106 F. (2d) 119 (C. C. A. 
1st 1939). And where the substantial interstate parts of a manufacturing company’s 
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business are so closely connected with intrastate aspects that the regulation of the 
former is impossible without the incidental regulation of the latter, the federal 
regulatory power will be extended rather than restricted. N. L. R. B. v. Planters Co., 
105 F. (2d) 750 (C. C. A. 4th 1939). So in Kentucky Gas Corp. v. Public Service Com
mission of Kentucky, 28 F. Supp. 509 (E. D. Ky. 1939), it was held that where the 
business of a gas company was a closely integrated transportation system, pre
dominately interstate in character, with such continuity throughout the system that 
regulation at one point, or control of a single activity, would affect the entire 
structure of its business, that regulation in the public interest was national rather 
than local, demanding a standard of uniformity unattainable except through a single 
paramount authority. Thus, a state will not be permitted to place a limited embargo 
upon the shipment of wheat outside its boundaries, Grandin Farmers’ Co-op. Elevator 
Co. v. Langer, 5 F. Supp. 425, (D. N. D. 1934), aff’d sub nom. without opinion, 292 
U. S. 605 (1934), nor to deny the privilege of engaging in interstate commerce 
except to dealers licensed by the state. Lemke v. Farmers’ Grain Co., 258 U. S. 50 
(1922). In the case last cited the Court said the principles of local police powers 
have “no application where the state passes beyond the exercise of its legitimate 
authority, and undertakes to regulate interstate commerce by imposing burdens 
upon it.” (p. 59).

In the light of previous decisions construing the applicability of the commerce 
clause of the Constitution, it will suffice to say that in holding as it did the court 
was not forced to extend itself beyond the boundaries set by higher tribunals. The 
question presented is always one of degree and of its very nature must be determined 
from the facts and circumstances of each particular case. No intelligible general 
principle can be laid down, other than the old test that a state may not directly 
burden interstate commerce. This restriction applies even in the exercise of what 
would otherwise be its sovereign police power.

JOHN R. HIGGINS

LABOR LAW—Effect of Norris-LaGuardia Act on Issuance of Injunctions under 
the Sherman Act

“The Norris-LaGuardia Act, passed in 1932, is the culmination of a bitter poli
tical, social and economic controversy extending over half a century. . . . [It] was 
intended drastically to curtail the equity jurisdiction of federal courts in the field 
of labor disputes. . . . For us to hold, in the face of this legislation, that the federal 
courts have jurisdiction to grant injunctions in cases growing out of labor disputes, 
merely because alleged violations of the Sherman Act are involved, would run 
counter to the plain mandate of the Act.” With this language the Supreme Court 
sounded the death knell of the labor injunction. Milk Wagon Drivers’ Union v. 
Lake Valley Farm Products, 85 L. Ed. Adv. Op. 91, 96, 97 (1940).

The union had, for some years, picketed Chicago retail stores in protest against 
the vendor system of milk distribution. The vendors and other employees of plain
tiff dairies organized the plaintiff union under a C.I.O. charter. When the picketing 
continued, accompanied by broken windows, personal altercations, charges and 
countercharges, plaintiff filed its petition for injunction upon the plea that the de
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fendant union had entered into a conspiracy to interfere with and restrain interstate 
commerce in violation of the Sherman Anti-Trust Act, 26 Stat. 209 (1890), 15 
U. S. C. § 1 et seq. (1934). The district court found that a labor dispute within 
the meaning of the Norris-LaGuardia Act, 47 Stat. 70 (1932), 29 U. S. C. §§ 101- 
115 (1934 ; existed and held that, since the plaintiff had failed to satisfy the pre
requisites of that act, it was without jurisdiction to issue an injunction. The Circuit 
Court of Appeals, reversing, found that “it cannot be fairly said that there is a 
zood faith labor issue involved between the defendant union and . . . the ‘vendors’. 
. . . Especially is this true when we consider the fact that the ‘vendors’ are organized 
as members of a well-recognized union, which with their consent is acting as their 
'■ prcsentative in matters dealing with their employers.” Lake Valley Farm Products 
v. Milk Wagon Drivers’ Union, 108 F. (2d) 436, 442 (C. C. A. 7th, 1939). The 
Supreme Court held that there was clearly a “controversy concerning the association 

r representation of persons in negotiating, fixing, maintaining, changing, or seeking 
to arrange terms or conditions of employment,” expressly included within the defi- 
r.ition of labor dispute in the Norris-LaGuardia Act (P. 96). The court proceeds 
to the holding that even a clear violation of the Sherman Act does not justify the 
issuance of injunctions in labor disputes until the terms of the Norris-LaGuardia 
Act have been fully satisfied. In so deciding the court acquiesces in the legislative 
; jrpose to destroy the rule enunciated in Bedford Cut Stone Co. v. Journeymen 
Stone Cutters Assn. 274 U. S. 37 (1927), American Steel Foundries v. Tri City 
Central Trades Council, 257 U. S. 184 (1921), and Duplex Printing Press Co. v. 
Deering, 254 U. S. 443 (1921).

In the latter cases, the jurisdiction of the courts to grant injunctions in labor 
disputes had been upheld upon allegations and findings that the anti-trust laws had 
been violated. The legislative history of the Norris-LaGuardia Act demonstrates that 
it was the intention of Congress to extend the prohibitions of the Clayton Act re
acting the exercise of jurisdiction by federal courts and to obviate the results of 
the judicial construction of that act. In New Negro Alliance v. Sanitary Grocery 
Co., 303 U. S. 552 (1938) and Lauf v. E. G. Skinner & Co., 303 U. S. 323 (1938), 
the Court announced an extremely liberal construction of the Norris-LaGuardia Act. 
Since these two decisions, the federal courts have uniformly upheld the interest of 
i minority union to compete with the majority for the right of representation, and 
have consistently denied any injunctive relief to an employer innocently caught in 
the no man's land of labor strife between unions competing for the right to bargain 
with him. Donnelly Garment Co. v. International Ladies’ Garment Workers Union, 
99 F. (2d) 309 (C. C. A. 8th, 1938), cert, denied, 305 U. S. 662 (1938); Grace Co. 
v. Williams, 96 F. (2d) 478 (C. C. A. 8th, 1938); Blankenship v. Kurfman, 96 F. 
<2d) 450 (C. C. A. 7th, 1938); Sharpe & Dohme v. Storage Warehouse Employees 
Union, 24 F. Supp. 701 (E. D. Pa. 1938).

Although the principal case represents the first time the Supreme Court has held 
directly that an alleged violation of the Sherman Act is insufficient to suspend the 
operation of the Norris-LaGuardia Act, such a view was clearly presaged by the 
decisions in Lauf v. Shinner, supra and the New Negro Alliance case, supra. The 
language of the Act is explicit and it is difficult to see how the court could have 
reached another conclusion. It would appear from the terms of the Act that recourse 
to the federal courts for an injunction may be had only in case of actual violence 
clearly attributable to the picketing organization, or fraud. On the question of fraud 
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sufficient to justify the issuance of an injunction, see Wilson & Co. v. Birl, 105 F. 
(2d) 948 (C. C. A. 3rd, 1939), 28 The Georgetown Law Journal 423.

The case is significant, not for any unprecedented holding, but because it repre
sents the high water mark in judicial support of the demands of labor. Hostility 
to government by injunction had become the rallying slogan of labor as early as 
1894 when the Chicago Railway strike was broken by the issuance of a federal decree. 
In re Debs, 158 U. S. 564 (1895). The New Deal has set itself to accomplish the 
emancipation of labor. Much has been done toward the achievement of this objec
tive by the Norris-LaGuardia Act, the National Labor Relations Act (49 Stat. 449 
(1935), 29 U. S. C. §§ 151-166 (Supp. 1939)), and the Fair Labor Standards Act. 
52 Stat. 1060 (1938), 29 U. S. C. §§ 201-219 (Supp. 1939). It is suggested, how
ever, that something more is required than administrative boards and organized 
workingmen. The law now, in addition to being concerned with upholding the right 
to strike, should concern itself with the legal enforceability of collective agreements 
when made and with the delicate adjustment of those agreements to the needs of a 
changing social life. Strikes and picket lines resulting from competition between 
unions are as great an injustice to the innocent employer and as severe a burden 
upon the public as were the yellow dog contract and the lockout. We face a great 
task, or series of tasks, in social engineering. The great wheel has not yet completed 
its cycle.

JOHN F. PRESTON, JR.

MUNICIPAL CORPORATIONS—Licensing of Distribution of Commercial Hand
bills is Invalid

The plaintiff sought an order in the United States district court to enjoin the 
Police Commissioner of New York City from interfering with the plaintiff’s distri
bution of handbills advertising a commercial enterprise. Section 318 of the Sanitary 
Code of the City of New York provided in part that no person should distribute or 
throw away any pamphlet or other literature in or upon any street or public place 
in the City of New York. It added, however, that these provisions applied only to 
commercial and business advertising matter. Article II, § 6 of the Park Regulations 
of the City of New York provided that no person should post any bill or placard or 
printed matter on any tree, rock, or other protruberance inside any municipal park. 
The plaintiff claimed that these ordinances were in violation of the 14th Amendment 
to the Constitution of the United States, and therefore could not be legally enforced 
against him. Held, the park regulation was a valid exercise of police power, but the 
ordinance pertaining to the distribution of literature on the streets was invalid be
cause it discriminated against businessmen as a class, without such distinction bearing 
any real or substantial relationship to the purpose of the ordinance, i.e., to prevent 
the littering of the streets. Chrestenson v. Valentine, 34 F. Supp. 596 (S. D. N. Y. 
1940).

In 1897 the Supreme Court held that a legislature could authorize a municipality 
to impose any regulation or restriction it desired on free speech and the free distribu
tion of literature in public streets and parks. Davis v. Massachusetts, 167 U. S. 43 
(1897). On the strength of that decision, countless municipalities throughout the 
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nation passed ordinances curtailing in varying degrees of severity the right to freely 
distribute handbills in public places. Most of these ordinances were intended merely 
to improve the tidiness of the city. Within the past two years the Supreme Court 
has again spoken on this subject, and by a triad of decision has swept away the 
doctrine of Davis v. Massachusetts, supra. Lovell v. Griffin, 303 U. S. 444 (1938); 
Hague v. C.I.O., 306 U. S. 496 (1939); Schneider v. State, 308 U. S. 147 (1939).

In the first of these cases, Lovell v. Griffin, supra, a city ordinance provided that 
any person who distributed “circulars, handbills, advertising or literature of any kind” 
without a permit from the city manager would be guilty of committing a nuisance 
and an offense against the town of Griffin. This ordinance was held by the Court to 
violate the 14th Amendment, and therefore to be void on its face. Its purpose, if 
any, was too remote and unrelated to the means used to accomplish that purpose 
to be a valid exercise of police power. It gave to the mayor the power to grant or 
refuse to any man the privilege of communicating his ideas in the streets and thor
oughfares. and in granting that privilege his discretion was guided by no other 
st indard than that which he arbitrarily chose to follow. The Court placed heavy 
emphasis on the inalienable right of every citizen to give free expression to his 
opinions without unreasonable restraint by any government. “Freedom of speech 
and freedom of the press which are protected by the First Amendment from infringe
r-ent by Congress, are among the fundamental personal rights and liberties which 
are protected by the Fourteenth Amendment from invasion by State action.” Supra, 
at 450. See Gitlow v. New York, 268 U. S. 652 (1925); Stromberg v. Calijornia, 
283 U. S. 359 (1931); Near v. Minnesota, 283 U. S. 697 (1931); (1938) 5 U. of 
Chi. L. Rev. 676.

In Hague v. C.I.O., supra, decided the following year, the Court held an ordinance 
forbidding public assemblies without the consent of the Director of Public Safety 
unconstitutional. This ordinance provided that the Director, upon request, should 
grant to any group a permit to assemble unless in his opinion such assembling would 
tend to cause riots or disturbances. The Court argued that even this attempted 
standard of conduct to guide the officer did not cure the defect also present in the 
Griffin ordinance because it could “be made the instrument of arbitrary suppression 
of free expression of views on international affairs.” Supra, at 516.

In the third case, Schneider v. State, supra, the Court carried the above two de
cisions to their logical and inevitable conclusion. That is to say, they held that a 
prior administrative censorship was bad in any form. In that case an ordinance of 
the town of Irvington, N. J., provided that before a person could distribute literature 
within the city limits he would have to procure a permit from the Chief of Police. 
This permit could only be obtained by submitting to a burdensome inquisition, and 
could be denied if the Chief of Police felt that the literature was fraudulent or that 
the applicant had a bad character. Once more, emphasis was placed upon the sanctity 
of every man’s right to communicate his opinions without fear of arrest. See De 
Jonge \ 299 U. S. 353 (1937); Grosjean v. American Press Co., 297 U. S. 233
(1936). See also (1940) 28 The Georgetown Law Journal 702.

This sweeping limitation of the regulatory power of municipalities left one question 
unanswered, viz., could the municipalities license or prohibit the distribution of litera
ture if it were limited to commercial matter alone? Mr. Justice Roberts impliedly 
asked this question in the following language: “The ordinance is not limited to those 
who canvass for private profit; nor is it merely the common type of ordinance re
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quiring some form of registration or license of hawkers or peddlers. . . . We are not 
to be taken as holding that commercial soliciting and canvassing may not be subject 
to such regulation as the ordinance requires.” Supra, at 163.

That question was finally answered in the negative by the instant case: “The 
plaintiff has been deprived of a civil right in distributing an informative circular 
concerning the location of his exhibit and soliciting patronage. The ordinance is 
clearly discriminatory against the businessman while affording protection to persons, 
distributing non-commercial handbills, whose convictions and efforts might be sub
versive to the welfare of the government.” Supra, at 600.

Although it may be difficult to tell with certainty just why the federal courts have 
chosen to upset a doctrine of forty years’ standing, one reason suggests itself. Davis 
v. Massachusetts, supra, was decided on the theory that the title to the streets and 
parks is unconditionally vested in the state. Therefore it logically followed that the 
state could impose any restriction it desired upon those who voluntarily came upon 
its property. “There is no evidence to show that the power of the legislature over 
the Common is less than its power over any other park ... or over public streets, 
the legal title to which is in a city or town. For the legislature absolutely or condi
tionally to forbid public speaking in a highway or public park is no more an infringe
ment of the rights of a member of the public than for the owner of a private house 
to forbid it in his house.” Davis v. Massachusetts, 167 U. S. 43, 47. (Italics sup
plied).

This proprietary theory has been repudiated by the courts in recent years, and 
has been supplanted by the theory that the municipalities are mere custodians of the 
streets, and that the citizens of a town have not merely a permissive right, but an 
absolute right to go upon them for any lawful purpose.

Thus the Supreme Court of North Carolina said: “Municipal Corporations hold 
their streets in trust for the public, and as a rule the right of the public to use the 
streets in a proper way is absolute and paramount.” Swinson v. Cutler Realty Co., 
200 N. C. 276, 278, 156 S. E. 545, 546 (1931). See City of York, Neb. v. Iowa Ne
braska Light & Power Co., 109 F. (2d) 683 (C. C. A. 8th, 1940).

That this custodian theory was inferentially accepted by the Supreme Court in 
the Schneider case, supra, is attested by the following language: “Municipal author
ities, as trustees for the public, have the duty to keep their communities’ streets open 
and available for movement of people and property, the primary purpose to which 
the streets are dedicated.” Supra, at 160.

The philosophy underlying these recent federal decisions on handbill ordinances 
is that the police power which seeks to preserve decorum in public places must be 
exercised directly upon him who causes the disorder, rather than indirectly upon 
him whose actions are not the proximate cause thereof. If municipalities wish to 
eliminate certain nuisances, such as the throwing of literature in the streets and 
gutters, they must strike directly at the offender, rather than resorting to the 
circuitous method of licensing those who are engaged in the laudable activity of 
disseminating literature. It is hardly conceivable that the federal courts will extend 
the principle behind these decisions any further. If they do, the valuable licensing 
power of cities, so necessary for the enforcement of order and safety, will be 
seriously crippled.

DAVID S. KING
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MUNICIPAL CORPORATIONS—Rental Charges Distinguished From Tax for Bene
fits—Debt Limitation

The Pennsylvania legislature enacted the Sewer Rental Act whereby municipalities 
were empowered to provide for the imposition and collection of an annual sewerage 
rental “to be apportioned equitably among the properties served” and to be a lien 
on such properties. Pursuant to this enabling act the city of Philadelphia passed an 
ordinance imposing a charge designated “sewer rental” upon “each lot or parcel of 
land, building or premise having any connection with or being available for connec
tion with the sewer system of the city or otherwise discharging sewerage, industrial 
waste, water or other liquids either directly or indirectly.” In a petition by a tax
payer to set aside a decree excluding the sewer indebtedness from the city’s general 
indebtedness the court was confronted with two questions: first, were the rentals 
charged under the ordinance authorized by the statute, and second, could they be 
upheld, notwithstanding the ordinance, as an exercise of the general taxing power? 
Held, the statute providing for the imposition of an annual rental charge for the 
use of sewer facilities applies solely to charges based upon the actual use of the 
sewer system and requires that charge to be reasonably apportioned to the value of 
•he sen-ice rendered and does not authorize payment to be made by all to whom 
the sewer system is made available by its presence; neither can the charges be sus- 
• lined under the general taxing power because as a tax it violates Art. IX, § 8 of 
the Pennsylvania Constitution, the underlying purpose of which is to serve as a limit 
to taxation. In re Petition of City of Philadelphia, 16 A. (2d) 32 (Pa. 1940).

The city of Philadelphia by assessing sewerage charges upon both occupied and 
unoccupied lots and buildings whether connected to the sewer system or not at
tempted to make available a far greater source of income than was authorized by 
the statute. Every municipality derives its power from the state and none can legis
late beyond what has been either expressly or impliedly authorized. State v. District, 

'•linn. 226, 75 N. W. 224 (1898); Wist ar v. Philadelphia, 80 Pa. 505 (1876). To 
ascertain whether or not an ordinance exceeds the authority granted by the state the 
rule of construction is that it be judged by its legal effect and not by what it pur
ports to do (p. 35). See McCoy v. City of Sistersville, 120 W. Va. 471, 199 S. E. 320 
11938). The statute in the instant case provided that rentals be “apportioned equit
ably among the properties served.” The meaning and construction of these words is 
found in a similar case where the statute authorized “just an equitable annual rent 
for the use of sewers.” The Supreme Court in construing a similar statute said, 
“the charge allowed by the act is a charge for using” and is to be paid by “those 
who actually use the sewers” and the assessment in order “to be equitable must be 
proportional to the benefit and not in excess of it.” Carson v. Sewerage Com’rs of 
Brocton, 182 U. S. 398 (1900); cf. Parker v. Boston, 83 Mass. 361 (1861); South
ern Ry. v. Richmond, 8 S. E. (2d) 271 (Va. 1940).

The rule of construction that an ordinance must be judged by its legal effect 
leads to the conclusion that the rentals charged were in substance “taxes.” This 
presents the question whether the obligation to pay can be justified under the general 
taxing power on the theory that special benefits arose because of the presence and 
availability of the sewers. It is not questioned that the presence and availability of 
a sewerage system increases the value of abutting property. Southern Ry. v. Rich
mond, supra; Seers v. Boston Street Com’rs, 173 Mass. 350. 53 N. E. 876 (1899). And 
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a city unquestionably has the power to levy a tax for the full amount of the en
hanced value. Hawes v. Chicago, 158 Ill. 653 (1895); Williams v. Samuel, 332 Pa. 
265, 2 A. (2d) 834 (1938); City of Pittsburg v. Phelan, 85 Pa. Super. 548 (1925); 
Provident Trust Co. v. Judicial B. & L. Ass’n, 112 Pa. Super. 352 (1934). It is well 
settled, however, that when a city levies such a tax it does not proceed upon the 
theory of use but rather upon the theory of benefit to the property. Cf. Village of 
Lemont v. Jenks, 197 Ill. 363 (1902); State ex rel. Webster Groves Sanitary Sewer
age Dist. v. Smith, 342 Mo. 365, 115 S. W. (2d) 816 (1938); Remson v. Wheeler, 
105 N. Y. 573, 12 N. E. 564 (1887); American Book Co. v. N. Y. University, 197 
N. Y. 294, 90 N. E. 819 (1910). In the Webster case, supra, a rental charge col
lected from the owners of abutting property was upheld because the ordinance 
specifically provided that the charges “be apportioned according to the assessed valua
tion of the land.” The theory was one of benefit to land and the charge was in 
substance a “tax.” In the Parker case, supra, an ordinance provided for a rental 
charge to be calculated according to the water consumed. The theory here was one 
of benefit derived from the use of a water system and the charge was in substance 
a “rental.” Had the ordinance in the instant case limited the charges only to those 
properties which actually used the sewer system the ordinance would undoubtedly 
have been valid. Cf. Carson v. Sewerage Corn’rs of Brocton, supra. The “rental" 
theory is limited in the sense that charges must be made proportional to the benefit 
derived from use, while in the “tax” theory the benefit to the land must be equiva
lent to the assessment, otherwise pro tanto the charge becomes a taking of property 
without just compensation and unconstitutional. Etheredge v. Norfolk, 148 Va. 795, 
139 S. E. 508 (1927).

The test in determining whether the charges in the present case are in violation 
of the State Constitution is a question of the substance and not the form of the 
constitutional provisions. Lesser v. Borough of Warren, 227 Pa. 501, 76 Atl. 248 
(1910). While Art. IX, § 8 of the Pennsylvania Constitution in form provides for 
a limitation upon contractual indebtedness, in substance it is designed to serve as a 
limit to taxation. Appeal of City of Erie, 91 Pa. 398 (1879); Lesser v. Warren 
Borough, supra. See Note (1912) 37 L. R. A. (n.s.) 1058. The right to tax does not 
extend beyond what is necessary for the current expenses of the municipality. Cf. 
Keller v. City of Scranton, 200 Pa. 130, 49 Atl. 781 (1901). As a tax the charges in 
the present case are palpably violative of the constitution (p. 36). Cf. City of Ot
tumwa v. City Water Supply, 119 Fed. 315 (C. C. A. 8th, 1902); Boswell v. State, 
181 Okla. 435, 74 P. (2d) 940 (1937); Graham v. Philadelphia, 334 Pa. 513, 6 A. 
(2d) 78 (1939).

The courts are well aware of the difficulties with which municipalities are con
fronted in raising revenues. While a maximum of latitude should be allowed, the 
Pennsylvania court was eminently sound in forcing these ends to be sought within 
statutory and constitutional limitations.

MILTON ADDISON NIXON

OBSCENITY—Customs Inspection—Confiscation of Imported Matter

The Collector of Customs for the District of Columbia seized six books entitled 
“Nudism in Modern Life” which had been imported through the mails from England. 
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The district court found nothing objectionable in the written matter, but found that 
the photographs showing nude men and women together violated the Tariff Acts 
of June 17, 1930, 46 Stat. 688, 19 U. S. C. § 1305 (a) (1934). The pertinent part 
of this Act provides that “All persons are prohibited from importing into the United 
States from any foreign country . . . any obscene book, pamphlet, paper, writing, 
drawing, or other representation, figure, or image on or of paper or other material.” 
Held, that the photographs had to be considered in their relation to the written 
material and that considered as a whole the book was not obscene. Parmelee v. 
United States, 113 F. (2d) 729 (App. D. C. 1940).

Obscenity is not susceptible of exact definition, and the attempts to define it have 
been various: “Offensive to chastity of mind or to modesty; expressing or presenting 
:o the mind or view something that delicacy, purity, and decency forbid to be ex
posed’. Webster, New International Dictionary; “Offensive to modesty, decency, 
or chastity; impure; unchaste; indecent; lewd”, Timmons v. United States, 85 Fed. 
204, 205 (C. C. A. 6th, 1898); “Offensive to the senses; repulsive; disgusting; foul; 
filthy ’, Holcombe v. State, 5 Ga. App. 47, 50, 62 S. E. 647, 648 (1908); “Of such 
character as to deprave and corrupt those whose minds are open to such immoral 
influences”, Regina v. Hicklin, L. R. 3 Q. B. 360, 369 (1868).

The rule laid down in the Hicklin case, supra, remained the law for a great many 
years despite its being open to attack on the ground that it limited the reading 
matter of the normal adult to that which would not corrupt the morals of the 
adolescent or mentally inferior.

In Dunlop v. United States, 165 U. S. 486, 500 (1896) obscenity was held “cal
culated. with the ordinary reader, to deprave him, deprave his morals or lead to 
impure purposes.” It will be seen that the “ordinary reader” is a very different 
standard from “those whose minds are open to such immoral influences.”

“Theophile Gautier’s ‘Mademoiselle de Maupin’, back in 1916, gave the first im
petus to the drive for liberalization of the obscenity law as applied to books.” 
Ernst and Lindey, The Censor Marches On (1940). In Halsey v. New York 
Society jor the Suppression of Vice, 234 N. Y. 1, 136 N. E. 219 (1922), involving 
Gautier's book, while the court did not specifically discard the rule of the Hicklin 
case, supra, it did, by quoting copiously from authorities to establish the author’s 
literary’ standing and reputation, and by making clear that a literary classic need 
not preach a sermon, at least make a chink in the armor of this rule.

Turning to the legislative approach to the problem, we find that the first United 
States statute prohibiting importation of obscene material, passed in 1842 (5 Stat. 
566) and amended in 1857 (11 Stat. 168) was fairly general in its terms. This was 
followed eight years later by an attempt to regulate matter sent through the mails 
(13 Stat. 507). This latter law endured until the important Act of 1873 (17 Stat. 
598, Rev. Stat. § 5389 (1875)), the passage of which was influenced largely by 
the late Anthony Comstock. See Broun and Leech, Anthony Comstock (1927). 
This act “is characterized principally by its detailed statement of the things to be 
barred from the mails and by its attempt to define obscenity by the virtual ex
haustion of the synonyms for the word.” Nutting. Definitive Standards in Federal 
Obscenity Legislation (1937) 23 Iowa L. Rev. 24. 25.

Cases decided under this law and the rule of the Hicklin case, supra, indicate an 
inability to decide upon fundamental policy. Thus it was held that a letter charging 
the addressee with sexual impurity did not tend to corrupt his morals, United States 
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v. Wroblenski, 118 Fed. 495 (E. D. Wis. 1902); but that a letter containing matter 
found to be salacious written by a husband to his wife was within the statute re
gardless of the character of the addressee. United States v. Musgrave, 160 Fed. 700 
(E. D. Ark. 1908).

In any event the legislation seems to have set up neither an intelligent policy for 
dealing with so called salacious matter nor an intelligible standard by which to 
determine obscenity. “However the result may be rationalized, it seems abundantly 
clear that the attempt to define by statute the specific objectives to be attained has 
been unsuccessful.” Nutting, supra, at 38.

On the customs front, morality has been equally well protected. Prior to 1930 
complete control over books and pictures was exercised by the Customs Inspector. 
Books considered obscene or salacious were simply confiscated and the Collector 
was not compelled to submit his conclusion to a court. In 1930, however, after a 
series of seizures, some important changes were made—a jury trial was assured and 
the government, not the addressee, was required to press proceedings; and the Sec
retary of the Treasury was permitted to admit classics or books of recognized literary 
or scientific merit even if obscene. 19 U. S. C. § 1305 (a), supra.

Neither the more liberal legislation nor the trend started by the “Mademoiselle 
de Maupin” case, supra, changed the law overnight. However, the trend of court 
decisions recently has been, on the whole, unmistakably liberal. See Ernst and 
Lindey, op. cit. supra. In the case of United States v. One Book Entitled Ulysses 
by Janies Joyce, 72 F. (2d) 705 (C. C. A. 2nd, 1934), the court ruled that while 
numerous long passages in the book were obscene under any fair definition of the 
word, they were introduced to depict the thoughts of the characters, and give mean
ing to the whole of the book rather than to promote lust or portray filth for its own 
sake. In holding that the book was not obscene the court cited with approval the 
rule of the Halsey case, supra—that the book had to be considered as a whole in 
determining whether or not it was obscene.

It is interesting to note in passing that in the Ulysses case, supra, and in the prin
cipal case, there were somewhat similar dissenting opinions. Both cited Regina 
v. Hicklin, supra, and felt that its rule should be applied to the cases then before 
them. The main ground for dissent in the principal case, however, was that the 
action was one at law and that since the lower court had found as a matter of fact 
that the book was obscene this finding of fact could not be disturbed by the Court 
of Appeals.

What then is the status of censorship, or more particularly, what is obscene?' 
That question is probably best answered by the District Attorney, who, when asked 
by a publisher whether a book was obscene, replied, “You go ahead and publish it. 
We will indict you and try you. If the jury convicts you the book is obscene. If it 
acquits you, it’s not obscene.”

A. CAREY SEWARD, JR.

WILLS—Devise Void—Too Vague to Admit of Parol Evidence

Testator died possessed of two tracts of land, one known as the home tract and 
containing eighty-two acres, the other containing eighty-three acres. He devised to the 
Hpfpndant “twentv-five acres of the home tract including the dwelling and outhouses. ’ 
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The heirs filed for partition of the entire acreage of both tracts, on the theory that 
no interest passed to defendant by the devise. The court pointed out that the will 
furnished no means by which the twenty-five acres devised could be identified—• 
nor did it refer to anything extrinsic by which they could be located. There was no 
beginning point, boundary, directions, nor distances, and no one appointed to lay off 
the lines of any particular twenty-five acres. Held, the attempted devise is void 
for vagueness, uncertainty, and insufficiency of description of the property. “It is 
too vague and indefinite to admit of parol evidence to support it.” Hodges v. Stewart, 
10 S. E. (2d) 723 (N. C. 1940).

To make a valid conveyance of land, whether by will or by deed, it is essential that 
the land which is the subject of the conveyance be capable of identification. The 
instrument must set forth a subject matter either certain within itself, or capable of 
being made certain by reference to something extrinsic to which the instrument of 
conveyance itself refers. Deaver v. Jones, 114 N. C. 649, 19 S. E. 637 '(1894). In Smith 
v. Proctor, 139 N. C. 314, 51 S. E. 889 (1905), a deed purporting to convey forty 
acres out of an hundred and fifty acre tract was held void for defective description. 
In Harris v. Woodard, 130 N. C. 580, 41 S. E. 790 (1902), a proposed mortgage of 
three acres of land included in a forty acre tract was rendered invalid by insufficiency 
of description. Cases from other jurisdictions show the virtual unanimity with which 
this doctrine is applied in the construction of wills and deeds. Asten v. Asten, [18941 
3 Ch. 260; Higginbotham v. Blair, 308 Ill. 568, 139 N. E. 909 (1923); Edens v. Miller, 
147 Ind. 208, 46 N. E. 526 (1897).

The proposition of Lord Bacon that the admissibility of extrinsic evidence, in aid of 
the construction of a will or a deed, depends upon whether the ambiguity is “latent” 
or “patent” (Bacon’s Maxims, Rule 23; Broom, Maxims, 608) has been dubbed 
“an unprofitable subtlety.” Thayer, Prelim. Treatise on Evidence (1898) 424. 
In many courts, evidence of surrounding circumstances may be received, whether 
the ambiguity is latent or patent. Warren, Interpretation of Wills—Recent Develop
ments (1936) 49 Harv. L. Rev. 689. Thus a description w’hich is partially false may 
be saved if there is sufficient certainty as to the object, after receiving evidence of 
collateral facts. Patch v. White, 117 U. S. 210 (1886); Siegley v. Simpson, 73 Wash. 
69, 131 Pac. 479 (1913). Evidence of declarations of intent are not admissible, how
ever, except in the class of ambiguities known as equivocations that is, where a term 
in the document, when applied to external objects, is found to fit two or more of them 
equally. The verbal intent shall not compete with the written intent. Ass’n of 
Survivors v. Larner, 3 F. (2d) 201 (App. D. C. 1925). It does not do so in the true case 
of equivocation. Doe d. Gord v. Needs, 2 M. & W. 129 (Exch. 1836); Charter v. Charter, 
L. R. 7 H. L. 364 (1874); cf. In re Battie-Wrightson, [1920] 2 Ch. 330. If the 
description in the will of the thing to be devised, or of the person intended as devisee, 
is true in part, but not entirely, some courts will receive evidence of intention to 
resolve the misdescription. Miller v. Travers, 8 Bing. 244 (Ch. 1832); Decker v. 
Decker, 121 Ill. 341, 12 N. E. 750 (1887); Willard v. Darrah, 168 Mo. 660, 68 S. W. 
1023 (1902); cf. Doe d. Hiscocks v. Hiscocks, 5 M. & W. 363 (Exch. 1839). Perhaps, 
if the description of the legatee, or of the thing bequeathed, is equally applicable in all 
its parts to two persons or to two things, though not completely applicable to either of 
them, evidence of intention may be received. In re Ray, [1916] 1 Ch. 461; 
Northern Trust Co. v. Perry, 105 Vt. 524, 527, 168 Atl. 710, 711 (1933).

Years ago Professor Greenleaf wrote: “The patent ambiguity of which Lord Bacon 
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speaks must be understood to be that which remains uncertain to the court, after all 
the evidence of surrounding circumstances and collateral facts, which is admissible . .. 
is exhausted.” Greenleaf, Evidence (15th ed. 1876) § 300; Drake v. Drake, 8 
H. L. Cas. 172 (1860). More recently, Professor Page remarked that the courts 
“which say in general language that extrinsic evidence is admissible to explain an 
apparent ambiguity, recognize in actual practice a sharp distinction between the ex
trinsic evidence of the surrounding facts and circumstances, which they admit freely, 
and evidence of testator’s intention direct, which they admit sparingly.” Page Wills, 
(2d ed. 1921) § 1419. When a complete blank is left for the name of the legatee or 
devisee, no parol evidence, however strong, will be allowed to fill it up as intended by 
the testator. Hunt v. Hort, 3 Bro. C. C. 311 (Ch. 1791). Further, the description 
of a gift may be so incomplete that it is impossible to identify the property intended, 
without direct evidence of testator’s intent. This defect is fatal to the will in the 
instant case. Extrinsic evidence is inadmissible in such cases; for under the statute 
the testator’s will must be entirely in writing.

For example, an attempted devise of “one of my seven houses” would be ineffective 
because of the failure to make a final expression of will; the testator having failed to 
make a selection, the devise is void for uncertainty. Wigmore, Evidence (2d ed. 
1923) § 2407. Testator may complete his own expression of intent, in such case, 
by authorizing the devisee to elect which of the seven houses he wishes as his devise. 
Id., at § 2473. Otherwise, the case supposed, as well as the instant case, illustrates 
a patent ambiguity which, in most jurisdictions, cannot be interpreted (as there is 
nothing to interpret) and cannot be completed by parol.

Yet there are cases in which, although the description of the property devised was 
clearly defective on the face of the will, extrinsic evidence was received in aid of the 
gift. Where testator devised an eighty acre tract, less three acres, parol declarations 
of testator were held admissible to identify the three acres which he intended to 
withdraw from said devise. Will of Mcllhatton, 198 Wis. 518, 224 N. W. 713, (1929). 
A gift of a certain number of acres not otherwise located, was held to give a power of 
selection to the devisees, where the testator had a larger area. Prate v. Hughston, 202 
Ala. 192, 79 So. 564 (1918). These cases were decided on the theory that every 
effort should be made to give effect to the testator’s intent. But their result is to go 
beyond the language of the will. In this respect they violate both the letter and the 
spirit of the statute requiring a will to be written; and they ignore the universally 
accepted principle that wills may not be reformed. The principal case illustrates the 
better rule that a devise defective for insufficient description may not be completed 
by parol evidence.

WILLIAM J. GIBBONS
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INTERNATIONAL LAW AND DIPLOMACY IN THE SPANISH CIVIL STRIFE 

—by Norman J. Padelford.f The Macmillan Co., New York, 1939. Pp. xxvii, 
710. Index. $6.00.

This book was prepared while the Spanish civil wrar was being fought. 
The author’s preface is dated April 6, 1939; in other words, the manu
script was completed within a few weeks after the resistance of the 
Loyalist Government collapsed and within a week of the time that our 
Government extended de jure recognition to Generalissimo Franco. The 
book was released early in June, 1939, when only the impending disaster 
of the second world war diverted attention from the “mopping up” 
operations of the Insurgents, seeking to consolidate their position in the 
prostrate country.

These dates are significant as indicating both the merits and limitations 
of Professor Padelford’s monograph on this chapter of European history 
between two world wars. He himself carefully defined the task which 
he undertook and which, it should be stated at the outset, he has dis
charged creditably. As pointed out in his Preface, it is not a history of 
the Spanish civil war which he has written, but a discussion of some 
outstanding problems of international law and diplomacy arising out of 
that conflict on which reliable information could be obtained.1 He made 
no attempt to evaluate the reasons for, the extent or results of foreign 
armed intervention in Spain during those unhappy years because, as he 
remarks, an accurate and honest examination cannot be made until 
oft'icial correspondence now withheld becomes available in a distant future 
—if ever. We must be grateful to the author for the restraint he put 
on himself in this respect and which he expressed as follows: “Rather 
than perpetuate unverifiable charges and half-truths, these aspects of 
the matter have been left largely untouched.”2

The problems of international law and diplomacy arising out of the 
Spanish civil war are analyzed in the first 200 pages under the following 
logical headings: The Legal Status of the Contesting Parties; Inter
ference with Foreign Shipping; The International Non-Intervention 
System; The League of Nations and the Civil Strife; Problems in Diplo
matic and Consular Relations; the United States and the Civil Strife;

tProfessor of International Law, Fletcher School of Law and Diplomacy. 
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and the Termination of the Strife. This text part of the book ends with 
a brief chapter in which the author sets forth his conclusions. The bulk 
of the book—some 450 pages—contains, in English and in translation, 
an impressive documentation relating to the policies of the European 
governments participating in the “non-intervention” system as expressed 
in declarations, legislative and administrative measures and to the actions 
and operations of the Non-Intervention Committee, the Naval Patrol 
System and the Withdrawal of Foreign Volunteers. League of Nations 
Documents and documents emanating from our own Government relating 
to U. S. policy toward the Spanish conflict are also printed in the Ap
pendices.

Without in any way minimizing the value of the analytical part, it is 
believed that Professor Padelford’s contribution is primarily this col
lection of documents, put at our disposal almost simultaneously with 
the end of the conflict. Anyone who has ever undertaken a similar job 
will appreciate the amount of energy and persistence which Professor 
Padelford must have expended in collecting this comprehensive docu
mentation and the painstaking effort involved in the translation of those 
in languages other than English. The outbreak of the European war 
which the Non-Intervention Agreement sought to avoid would have 
deprived American scholarship of the possibility of obtaining many of 
these documents had Professor Padelford not devoted himself to their 
collection.

The analytical part is as good and useful as can be expected in the 
light of the time factor above referred to. The section on the “Status 
of the Contesting Parties and their Property before Foreign Tribunals 
could of course be expanded by considering judicial decisions which in 
the intervening months passed through appellate forms or became avail
able. Certain chapters where reliance could be had to a greater extent 
on documentary evidence than on newspaper reports of sometimes ques
tionable accuracy (e.g., the chapters on the role of the League in the 
Spanish civil war)4 or where the issues were not wholly novel (c.g., the 
discussion of diplomatic and consular relations, pp. 144 ff.) give to the 
reader an impression of greater solidity and will perhaps better with
stand reexamination from the angle which only historical perspective 
can give.

It is perhaps the immediacy of the perspective which explains some
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of Professor Padelford’s questionable conclusions. Thus, one can hardly 
concur in the dictum that “after all is said and done the Spanish war 
and the World War still demonstrate that it is the infantryman with 
his rifle and cartridges who finally settles the issue."5 Is this not, quite 
apart from the lesson of the last few months, an example of that over
simplification so characteristic of the thinking of academic circles during 
the armistice of 1918-1939? It also seems to be difficult to see the 
reasons which induced Professor Padelford to point to the Non-Inter
vention Accord, the Observation and Control Scheme and the Nyon 
arrangements concerning submarines as “important experiments in and 
contributions to international cooperation and administration”0 and to 
characterize these efforts, linked with the admittedly feeble actions of 
the League, as marking “something of a triumph for the collective system 
of handling international difficulties.”7 Surely, it is not open to question 
that the whole Non-Intervention system was, at least as far as the Great 
Powers were concerned, one more example of the inept and bungling 
diplomacy characterizing the post-war era where dearth of true states
manship was hidden behind the verbiage of high-sounding declarations 
and the timely solution of international complications was prevented by 
lack of courage to face facts.

FRANCIS DEAR*

THE COMPTROLLER GENERAL: A STUDY IN THE LAW AND PRACTICE 
OF 1 INANCIAL ADMINISTRATION—by Haney C. Mansfield.f Yale Uni
versity Press, New Haven, 1939. Pp. viii, 303. $3.00.

Departmental request, executive budget, appropriation bill, statute: 
such are the preliminaries to government expenditure. Fundamental in 
this course is legislative control. Once funds become available, the 
process of expenditure requires executive responsibility. Expenditures 
must be made only for authorized purposes. General requirements of 
the law must be observed. The services or materials for which payment 
is made must have been rendered, and receipt must be capable of proof. 
Acquisition and disbursement records must be kept in a form adequate 
for disclosure. Periodic audit is a necessity, and the process should end

*Pp. 68-69. 
•p. 52. 
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•Assistant Professor of Law, Columbia University School of Law.
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with report to the legislative authority which appropriated the funds.
Public finance is a complicated subject. It claims many students, and 

more commentators. Budget making, taxation and governmental borrow
ing are some of its branches. One phase has not heretofore received 
enough attention: the matter of disbursement. This latter topic is the 
subject matter of this book. Limited in its treatment to the federal 
system, and concerned particularly with one office in that system, the 
discussion is still broad enough to include general principles which are 
fundamental in government expenditure, accounting and audit.

The book is also, in a sense, a study of John Raymond McCarl, the 
first Comptroller General of the United States, whose name appears in 
the first sentence of the Introduction, and whose assumptions, claims 
and rulings appear on nearly every page thereafter. The job of ar. 
auditor of disbursements is unpleasant. Those with whom he has dealings 
come to consider his principal duty as being the deletion from expense 
accounts of items incurred in good faith. When the powers of the 
comptroller are combined with those of the auditor, when the policeman 
is also law maker, when the comptroller-auditor becomes a zealot for 
“preaudit,” many difficulties will obviously arise.

The contest between Executive and Legislature for control of the 
purse is an ancient struggle. It is not indigenous to the New Deal. Twice 
in the last twelve years in New York, cases went to the Court of Appeals 
which are entitled on the books People v. Tremaine,* 1 but which might 
better be named Governor v. Legislature or vice versa, as you prefer. 
In each of these cases control of expenditure through control of budget 
was at issue. In any government of checks and balances these contests 
will never end. Nor, perhaps, should they end.

The present federal system of the audit and control of disbursements 
is, however, productive only of controversy and of ultimate inefficiency 
and uncertainty. If any one thinks that it works, he should read this 
book. The author has suggestions of his own, and has had valuable ex
perience with the President’s Committee on Administrative Manage
ment on which to draw. He believes,—and his conclusions seem sound,— 
that the present situation demands that the law be thoroughly overhauled 
and revised. Involved, too, is a redefinition of the responsibility and 
duties of the office of Comptroller General. It is to be hoped that this 

1People v. Tremaine, 252 N. Y. 27, 163 N. E. 817 (1929) ; People v. Tremaine, 281 N. Y
1, 21 N. E. (2d) 891 (1939). See the note on the latter case in (1940) 25 Cornell L. Q 
278.



1941] Book Reviews 673

task can be accomplished without the bitterness which arose over the 
Reorganization Bill of 1937-1938. Government accounting, auditing, and 
control of expenditures are important subjects in which legislative and 
executive prerogatives should be reconciled without political recrimina
tion.

JOHN W. MaCDONALD*

CASES AND MATERIALS ON THE LAW OF CONTRACTS (A Revision of Cases 
on Contracts, Third Edition, by George P. Costigan, Jr.)—by Harold Shepherd.f 
The Foundation Press, Inc., Chicago, 1939. Pp. xxv, 1215. $6.50.

In some respects, to review a casebook without having used it in the 
classroom is comparable to judging the merits of an automobile observed 
through a showroom window. However, one’s attention is not limited 
to the gloss of the exterior. At least it is possible to look under the 
hood and see what is likely to make the wheels go round. And, to drop 
the metaphor, a work which has been successful in formed editions may 
be judged not only on the prospects of future experience but also on the 
merits of past performance.

On this basis, all presumptions are in favor of Professor Shepherd’s 
work, for its ancestry is unexceptionable. Since the editor has followed 
in general the outlines of previous editions, attention may be directed 
for the most part to the changes which have been made in the current 
revision. In direct contrast to such collections as those of Professors 
Gardner1 and Havighurst,2 the book under discussion represents what 
may be called the traditional or classical approach to the subject. Its 
general organization, only slightly modified from that found in previous 
editions, is good but not startling. The treatment at the outset of the 
subject of contracts under seal is carried over from Costigan’s work and, 
while the device may not appeal to those whose interest in such docu
ments is somewhat less than burning, the chapter may readily be omitted 
or postponed until some future time. On other respects, the order of 
materials seems not to be open to criticism. The inclusion of most of 
the “landmark cases”, such as De Cicco v. Schweitzer, Lawrence v. Fox,

•Professor of Law in the Cornell University Law’ School; Executive Secretary to the 
Law Revision Commission of the State of New York.

^Professor of Law, Duke University School of Law.
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Hochster v. De La Tour, Kreil v. Henry and Hadley v. Baxendale? seems 
desirable in view of their admitted importance in the development of 
the law.

As the editor points out, the chief difference to be observed between 
this and former editions are the inclusion of a greater number of sections, 
thus breaking the subject down into smaller units, and the reduction in 
the quantity of footnote material. Both of these changes appear to be 
wise in view of the fact that the book is, of course, intended to be used 
by first year students. Particularly is this true with respect to the latter 
alteration. The tendency to incorporate great masses of material in a 
book intended for classroom use is one which has been viewed with 
alarm by this commentator in other connections. It is refreshing to 
observe that the publishers of Professor Shepherd’s work, who have fre
quently been among the principal sinners, are, at least temporarily, to 
be found on the mourner’s bench.

Other points of excellence may be noted. In general, where new cases 
have been incorporated, they present not only important points of law 
but also involve factual material which is interesting and stimulating. The 
use of textual matter has been both restrained and discriminating. Of 
particular interest are the materials on consideration reproduced from 
the Report of the New York Law Review Commission.3 4 Brief and 
pertinent extracts from law review articles are to be found at various 
places in the collection.5 * These are not sufficiently numerous to detract 
from the use of the book as a device for instruction in the case system. 
The same thing may be said in connection with the frequent use of the 
Restatement of Contracts in the text as well as in the footnotes. The 
editor’s awareness of the importance of statutory modifications of com
mon law rules is indicated by frequent reference to legislative materials.®

In this, as in former editions, considerable attention is given to the 
statute of frauds. This is helpful in view of the fact that the statute 
infrequently receives the attention which its importance deserves. The 
inclusion of a general section on the making and interpretation of 
promises seems calculated to acquaint the student at the outset with the 
broad limits of enforceable promises and with the technique of courts 
in finding promises where none have been expressly made.

3In the order of citation at pp. 383, 427, 892, 955 and 984.
4Pp. 218, 323.
*E.g., pp. 120, 123, 202, 720, 929.
*E.g., pp. 24, 607, 621, 745, 841.
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In view of the extensive use of law review articles and of the other
wise adequate treatment given to the subject of anticipatory repudiation 
it is unfortunate that here, as in other books in the field, the stimulating 
and significant work of Professor Void on this subject has been relegated 
to a footnote.7 The tendency to view contracts and torts as depart
mentalized subjects in spite of their close connection in this and other 
respects is apt to lend a note of unreality to the treatment of each topic. 
Mr. Void's efforts to break down the barriers have been unnecessarily 
obscured by almost all authors and editors in the former field. The 
-ame thing may be said with reference to the general failure to consider 
quasi-contractual relief in connection with the performance of contracts. 
In the opinion of the reviewer the first year student is frequently left 
in the dark with respect to this very important phase of the law, since 
it often represents a no man’s land which is avoided by teachers both 
of contracts and of equity. There is a distinct pedagogical advantage in 
‘reating contractual and quasi-contractual relief at the same time.

The subject of damages, which is another closely related topic is, 
however, dealt with much more adequately in this collection than in 
many other. The practical importance of acquaintance with the limits 
of recovery’ in contract actions must be admitted. To delay the student’s 
knowledge of it to the second or third year when he may or may not 
encounter it in a separate course is to fail properly to equip him with 
the necessary tools of the profession.

The few derogatory statements which may be made concerning this 
work should not obscure its essential excellence. Professor Shepherd’s 
scholarship is not obtrusive but it must be apparent to the careful ob
server. All in all, the new edition must be regarded as one of the most 
satisfactory for instructional purposes of the many books in the field 
which have been offered to teachers of the subject.

CHARLES B. NUTTING*

7Pp. 895, 910.
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