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THE ESTATE TAX ON TRANSFERS INTENDED TO 
TAKE EFFECT IN POSSESSION OR ENJOYMENT AT 

OR AFTER DEATH: HELVERING v. HALLOCK*
George E. Ray|

CIXCE the enactment of the first federal estate tax law in 1916, there 
has been in effect continually, with some changes, a provision1 im

posing tax upon transfers, made by a decedent inter vivos, which are 
“intended to take effect in possession or enjoyment at or after his 
death.”2 The purpose of such provision is the same as that of all the 
other provisions in the estate tax law for reaching inter vivos transfers, to 
prevent estate tax avoidance.3 * 5 Until the decision of the Supreme Court 
in Helvering v. Hallock,♦ however, the attitude of the Court, directed 
toward a restrictive concept of the term “transfer,” and based upon 
the distinction between a tax on giving and a tax on getting, in many 
cases impeded rather than assisted in carrying out the purpose of the

♦The writer gratefully acknowledges the assistance of Professors John M. Maguire 
and Francis C. Nash, and Randolph E. Paul, Esq., in suggestion and criticism, but the 
responsibility for what is written lies only with the writer. Although the writer is em
ployed by the Treasury Department the views herein expressed are entirely his own 
and are not to be taken as representing the views of that Department.

tA.B., Harvard (1932), LL.B., id. (1935); member of the Bars of Massachusetts and 
New York; Office of the Legislative Counsel, Treasury Department; author of The Income
Tax on Short Term and Revocable Trusts (1940) 53 Harv. L. Rev. 1322.

‘Revenue Act of 1916, § 202 (b) ; Revenue Acts of 1918 and 1921, § 402 (c) ; Revenue 
Acts of 1924 and 1926, § 302 (c) ; Revenue Act of 1932, § 803 (a) ; Int. Rev. Code
5 811 (c).

’Sec. 201 of the Revenue Act of 1916 imposed a tax “upon the transfer of the net 
estate of every decedent. . . .” Under § 202 the value of the gross estate of the decedent 
included “the value at the time of his death of all property. . . .(b) To the extent of any 
interest therein of which the decedent has at any time made a transfer, or with respect 
to which he has created a trust, in contemplation of or intended to take effect in possession 
or enjoyment at or after his death, . . .”

*See Hughes, The Federal Death Tajx, 114; Surrey and Aronson, Inter Vivos Transfers 
and the Federal Estate Tax (1932) 32 Col. L. Rev. 1332.

‘309 U. S. 106 (1940).
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legislation. The Hallock decision not only reversed this trend as to 
transfers intended to take effect in possession or enjoyment at or after 
death but, by its vigorous rejection of outmoded doctrines of property 
law as criteria in modern tax measures, brought about repercussions 
which have been felt throughout the field of the estate tax and in 
the related spheres of the gift tax and income tax as well. The defi
nitiveness of the change in the Court’s attitude, while shedding con
siderable light upon the immediate problem involved in the Hallock 
case itself, has uncovered many new problems, the answers to which 
will in time serve to delimit the ultimate scope of the principles enun
ciated in that decision.

The Concept of a Taxable Transfer

While the use in the statute of the word “intended” clearly implies a 
subjective test to determine whether, in transferring property during 
his lifetime, the decedent actually intended the transferee to obtain 
possession or enjoyment of the property only at or after his death, there 
has been little attempt to apply other than an objective test.5 The 
form of the objective test has centered upon the meaning of the word 
“transfer,”6 emphasis being placed by the Supreme Court at first upon 
whether “something passed” from the decedent at his death,7 then, in 
later cases, upon whether the transfer was “testamentary in character”8 
and, finally, upon whether the decedent’s death was an “event” effecting 
“transmission from the dead to the living,” so that the transfer was 
“too much akin to a testamentary disposition not to be subject to 
estate tax.”9
A. THE DISTINCTION BETWEEN AN ESTATE TAX AND A SUCCESSION TAX

The early Supreme Court cases dealing with transfers intended to 
take effect in possession or enjoyment at or after death can be rationally 
explained only upon the basis of a distinction drawn between an estate 
or transfer tax, which is imposed upon giving, and a succession or inheri

BTo the effect that a subjective test would be impracticable, see Surrey and Aronson, 
supra note 3, at 1337.

“The Supreme Court has shown little inclination toward any comprehensive definition 
of the phrase “intended to take effect in possession or enjoyment at or after his death.” 
See Lowndes, Tax Avoidance and the Federal Estate Tax (1940) 7 Law and Contemp. 
Prob. 309, 313.

7Reinecke v. Northern Trust Co., 278 U. S. 339 (1929).
8May v. Heiner, 281 U. S. 238 (1930).
9Klein v. United States, 283 U. S. 231 (1931).



1941] The Estate Tax on Transfers 945

tance tax, which is a tax on getting.10 That distinction lies at the 
bottom of cases in which transfers were held not subject to estate tax 
although it was quite apparent that the remaindermen would not get 
either enjoyment or possession until after the decedent’s death. The 
first of such cases was Shukert v. Allen11 wherein a transfer of property 
by a man 5 7 years of age to a trust which was to accumulate the income, 
subject to certain small contingent deductions, for 30 years unless the 
last of the beneficiaries died more than 21 years before that date, and 
then to divide the principal and undistributed income among the three 
children of the decedent, was held not taxable, although the remainder 
interests did not take effect in possession and enjoyment until after the 
grantor’s death, the Court, speaking through Mr. Justice Holmes, stating 
that ‘‘the transfer was immediate and out and out, leaving no interest 
in the testator” and the trust in its terms had “no reference to his death.”

The question which “was left unanswered” in Shukert v. Allen,12 
namely, whether, the donor having parted both with the possession and 
his entire beneficial interest in the property when the trust was created, 
“the mere passing of possession or enjoyment of the trust fund from the 
life tenants to the remaindermen after the testator’s death,” after the 
enactment of the statute, was included within its taxing provisions, was 
answered in the negative in Reinecke v. Northern Trust Company.1* 
That case involved seven trusts, five of which were made in 1919, the 
other two in 1903 and 1910. Four of the five trusts created life interests 
in income, with remainders over five years after the settlor’s death, or on 

The federal estate tax is a tax on transfer or transmission from the dead to the 
living, as distinguished from a tax on succession or inheritance by the living from the
dead. May v. Heiner, 281 U. S. 238 (1930) ; Ithaca Trust Co. v. United States, 279
U. S. 151 (1929); Reinecke v. Northern Trust Co., 278 U. S. 339 (1929); Chase Nat.
Bank v. United States, 278 U. S. 327 (1929); Saltonstall v. Saltonstall, 276 U. S. 260
(1928); Nichols v. Coolidge, 274 U. S. 531 (1928); Edwards v. Slocum, 264 U. S. 61 
(1924); Y. M. C. A. of Columbus v. Davis, 264 U. S. 47 (1924).

No attempt will be made herein to discuss the effect of the Hallock decision upon state 
death taxes. See Milliken v. People, 102 P. (2d) 901 (Colo. 1940); In re Sinsheimer’s 
Will, 21 N. Y. S. (2d) 573 (Surr. Ct. 1940). For discussions of state succession taxes, 
see Knouff, Death Taxes on Completed Transfers Inter Vivos (1938) 36 Mich. L. Rev. 
1284; Rottschaefer, Taxation of Transfers Intended to Take Effect tn Possession or En
joyment at Grantor’s Death (1930) 14 Minn. L. Rev. 453; Note, State and Federal Taxation 
of Transfers Intended to Take Effect at Death (1940) 27 Va. L. Rev. 220.

“273 U. S. 545 (1927).
“ZWd.
“278 U. S. 339 (1929).
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the prior death of the life beneficiary; in the fifth trust the life interest 
was terminable five years after the settlor’s death, or on the death of 
the beneficiary, should she survive that date, with a remainder over. A 
unanimous Court, speaking through Mr. Justice Stone, declared that 
a taxable transfer required that “something pass” from the decedent 
upon his decease and that it was “at least doubtful” whether the trusts 
intended to be reached included any others than those passing from 
the “possession, enjoyment or control” of the donor at his death. Al
though the statute involved14 contained no express provision with respect 
to powers of revocation, the Court held that a power “to alter, change 
or modify the trust” reserved by the settlor, to be exercised jointly with 
the single beneficiary in the case of four trusts and jointly with a majority 
of the beneficiaries in the case of the fifth trust, did not make the transfer 
taxable, since the power was “dependent on the consent of the one en
titled to the beneficial, and consequently adverse interest,” and the trust, 
“for all practical purposes, had passed as completely from any control 
by the decedent which might inure to his own benefit as if the gift had 
been absolute.”14* The transfers made in 1903 and 1910, prior to the 
estate tax law, to the two other trusts, in which the settlor alone retained 
a complete power of revocation, were held taxable. But such transfers 
had, in the meantime, been expressly made taxable under the statute by 
the Revenue Act of 1924.15 *

On the same day, the Court, still speaking through Mr. Justice Stone, 
first extended the meaning of the term “transfer,” in upholding10 a 
provision17 for the inclusion in an estate of proceeds of insurance policies 
taken out by the decedent on his own life and in which he reserved the 
right to change the beneficiary, noting that “the word ‘transfer’ in the 
statute, or the privilege which may constitutionally be taxed,” could not 
be taken in such a restricted sense as to refer only to the passing of 
“particular items of property directly from the decedent to the trans
feree,” but must include the transfer of property “procured through 
expenditures by the decedent with the purpose, effected at his death, of 
having it pass to another.”18

“Revenue Act of 1921, §§ 401, 402.
“’Reinecke v. Northern Trust Co., 278 U. S. 339, 346 (1929). 
“Sec. 302 (d).
“Chase Nat. Bank v. United States, 278 U. S. 327 (1929). Mr. Justice McReynolds con

curred; Justices Sutherland and Butler dissented.
“Revenue Act of 1921, § 402 (f).
“Chase Nat. Bank v. United States, 278 U. S. 327, 339 (1929). Cf., under the income 
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In Nichols v. Coolidge™ it was held that property transferred in trust, 
prior to the enactment of the Revenue Act of 1916, to pay the income 
to the settlors, then to the survivor, and then to distribute the corpus 
to their children, the interest of any child predeceasing the survivor to 
pass as provided by the statute of distribution in effect at the time of 
the survivor’s death, was not constitutionally taxable in view of the 
Fifth Amendment. The Court overlooked a chance to decide the case 
by means of an interpretation of the statute as inapplicable where a 
decedent reserves to himself a life estate. This may have been the reason 
why four justices concurred in the result without opinion.20

The distinction between an estate tax and a succession tax explains 
the Court’s upholding, a year later,21 of a Massachusetts succession tax, 
where the settlor had reserved power to alter, amend or revoke with 
the consent of one trustee, the Court declaring, through Mr. Justice 
Stone, in respect of property transferred in trust prior to the enactment 
of the law, that “so long as the privilege of succession has not been fully 
exercised it may be reached by the tax,” and that in determining whether 
the privilege had been so exercised technical distinctions between vested 
remainders and other interests were of little avail, “for the shifting of 
the economic benefits and burdens of property, which is the subject of 
a succession tax, may even in the case of a vested remainder be re
stricted or suspended by other legal devices.”21* *

In May v. Heiner22 the statute was interpreted by a unanimous Su
preme Court as inapplicable to a transfer with a life estate reserved. 
There property was transferred in trust to pay the income to the 
decedent's husband for life and, after his death, to her for life, with 
the remainder to their children. The Court, changing the emphasis from 
whether “something passed” from the decedent at his death to whether 
the transfer was “testamentary in character,” and treating the term 
“interest'' in the statute23 as though it meant “title,”24 concluded that at 

"274 U. S. 531 (1927). Cj. Coolidge v. Long, 282 U. S. 582 (1931), arriving at the 
>ame result (by a Court divided five to four) under the Massachusetts succession tax.

’ Justices Holmes, Brandeis, Sanford and Stone concurred.
ESaltonstall v. Saltonstall, 276 U. S. 260 (1928).
"•/</. at 271.
“281 U. S. 238 (1930).
^Revenue Act of 1918, § 402 (c).
*C/. Holmes, J., in Corliss v. Bowers, 281 U. S. 376 (1930), reading out of the provi

sion of the income tax statute taxing to grantors the income of revocable trusts the word 
‘ title,” with the observation that “taxation is not so much concerned with the refinement 
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the decedent’s death “no interest in the property held under the trust 
deed passed from her to the living; title thereto had been definitely 
fixed by the trust deed.”241 The result of May v. Heiner was to limit 
to the point of emasculation the provision designed to reach inter vivos 
transfers intended to take effect in possession or enjoyment at or after 
death, since under that decision the type of transfer which would most 
clearly appear to fall within the literal language of the statute, a grant 
reserving a life estate in the grantor, was free from tax.

Shortly thereafter, in Tyler v. United States,25 the concept of a “trans
fer” was extended, the Court holding that property owned by a husband 
and wife in tenancy by the entirety might be included in the gross estate 
of the decedent spouse26 and declaring that the question was not whether 
there had been, in the strict sense of that word, a “transfer” of the 
property by the death of the decedent, or a receipt of it by right of suc
cession, but “whether the death has brought into being or ripened for 
the survivor, property rights of such character as to make appropriate 
the imposition of a tax upon that result (which Congress may call a 
transfer tax, a death duty or anything else it sees fit), to be measured, 
in whole or in part, by the value of such rights.”26’

The insignificance of the intervening life estate of the grantor’s hus
band in May v. Heiner became evident when, on March 2, 1931, the 
Supreme Court reaffirmed, per curiam, its position in that case in Mc
Cormick v. Burnet,21 wherein the decedent merely reserved a life estate.2"
of title as it is with actual command over the property taxed—the actual benefit for which 
the tax is paid.” Id. at 378. Cf. Int. Rev. Code § 811 (a), which taxes to the 
decedent all property “to the extent of the interest therein of the decedent at the time 
of his death,” which relates to a situation where the property was not previously owned 
by the decedent himself and requires that the decedent have an interest which is vested 
under State law. See Kinney’s Estate v. Commissioner, 80 F. (2d) 568 (C. C. A. 9th, 
1935); Commissioner v. Rosser, 64 F. (2d) 631 (C. C. A. 3d, 1933).

Mi'May v. Heiner, 281 U. S. 238, 243 (1930).
*281 U. S. 497 (1930).
“Revenue Act of 1916, §§ 201, 202; Revenue Act of 1921, §§ 401, 402. Sec. 202 (c) 

of the 1916 Act provided for the inclusion in the gross estate of the value of property: 
“(c) To the extent of the interests therein held jointly or as tenants in the entirety 
by the decedent and any other person, or deposited in banks or other institutions 
in their joint names and payable to either or the survivor, except such part thereof as 
may be shown to have originally belonged to such other person and never to have 
belonged to the decedent.”

“‘Tyler v. United States, 281 U. S. 497, 503 (1930).
27283 U. S. 784 (1931); Burnet v. Northern Trust Co., 283 U. S. 782 (1931); Morsman 

v. Burnet, 283 U. S. 783 (1931).
“The decedent also provided for termination of the trust upon consent of one of three 
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The next day Congress, by a joint resolution, amended Section 302 (c) 
of the Revenue Act of 1926 to include a transfer under which the 
transferor:

“ . . . has retained for his life or for any period not ascertainable without 
reference to his death or for any period which does not in fact end before his 
death (1) the possession or enjoyment of, or the right to the income from, the 
property, or (2) the right, either alone or in conjunction with any person, to 
designate the persons who shall possess or enjoy the property or the income 
therefrom.”29

Constitutional problems arose, however, in respect of the amend
ment. In Heiner v. Donnan™ holding unconstitutional, as a denial of 
due process, a provision31 that transfers made within two years of the 
donor s death, should be deemed to have been made in contemplation 
of death, the Supreme Court declared that the estate tax could be applied 
only to testamentary transfers. In May v. Heiner it had been held that 
a transfer with a life interest reserved was not testamentary. The statu
tory amendment, imposing a tax on a transfer with a life interest re
served, thus appeared of doubtful constitutional validity. Moreover, 
the amendment appeared, in a way, to complicate the estate tax, which 
can be measured by the entire estate, by adding to it a succession tax, 
which varies in amount with each beneficiary.

Before the Supreme Court was called upon to settle these problems, 
however, it held32 in 1933 that a succession tax upon a transfer with 
a life estate reserved was constitutional and33 that the gross estate of 
a grantor should include property of a trust which until his death 
he could modify in any manner except in his own favor.34 Two years 
later, in upholding35 a provision30 for inclusion in the decedent’s gross 

equal beneficiaries; for return of the trust property in the event that she should survive 
the beneficiaries, and for a reservation of control over trust investments.

*Pub. Res. No. 131, 46 Stat. 1516 (1931).
*285 U. S. 312 (1932).
“Revenue Act of 1926, § 302 (c).
“Guaranty Trust Co. v. Blodgett, 287 U. S. 509 (1933).
“Porter v. Commissioner, 288 U. S. 436 (1933).
*C/. Sanford’s Estate v. Commissioner, 308 U. S. 39 (1939), wherein it was held that 

a relinquishment of the power to change the beneficiary of a trust during the grantor’s 
life was subject to gift tax. Cf. also Burnet v. Guggenheim, 288 U. S. 280 (1933).

THelvering v. City Bank Farmers Trust Co., 296 U. S. 85 (1935). Cf. Helvering v. 
Helmholz, 296 U. S. 93 (1935); White v. Poor, 296 U. S. 98 (1935). See Lowndes, A 
Day in the Supreme Court with the Federal Estate Tax (1936) 22 Va. L. Rev. 261.

“Revenue Act of 1926, § 302 (d).
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estate of transfers, where the enjoyment of the property transferred 
was subject at the date of his death to a power in him alone or in 
conjunction with “any person” to alter, amend, or revoke,37 the Court, 
divided five to four,38 speaking through Mr. Justice Roberts, adopted a 
new rationale to support the estate tax, stemming from Mr. Justice 
Holmes’ “penumbra” theory 39 with the declaration that the “prevention 
of evasion and the giving of practical effect to the exercise of admitted 
power” were sufficient reason for the statutory provision 39‘ The Court 
observed that “Congress may adopt a measure reasonably calculated 
to prevent avoidance of a tax” and that “a legislative declaration that 
a status of the taxpayer’s creation shall, in the application of the tax, be 
deemed the equivalent of another status falling normally within the 
scope of the taxing power, if reasonably requisite to prevent evasion, 
does not take property without due process.”39”

In Helvering v. Bullard™ the Court, applying the “penumbra” theory, 
found it possible to skirt the constitutional problems inherent in the 
new amendment and held it applicable to a trust created after the date 
of the joint resolution, on the ground that it was a reasonable means 
of preventing avoidance of the estate tax. In Hassett v. Welchthe 
amendment was held not applicable to trusts created prior to the date 
of the joint resolution, but as to trusts created after March 3, 1931, 
the loophole opened up by May v. Heiner had been effectively closed by 
legislative means.

B. CONTINGENT REMAINDERS AND “POSSIBILITIES OF REVERTER”

The question whether the value of remainders contingent upon the 
death of the grantor and “reversionary interests” or “possibilities of re
verter”42 held by the decedent at the time of his death should be in

^The decedent reserved a power to revoke or modify, to be exercised jointly with a 
beneficiary and the trustee. C/. the provisions under the income tax law, adding after 
the word “person” the qualification “not having a substantial adverse interest. . . 
Int. Rev. Code §§ 166, 167, Reinecke v. Smith, 289 U. S. 172 (1933).

“Justices Van Devanter, McReynolds, Sutherland and Butler dissented without opinion.
“See his dissent in Schlesinger v. Wisconsin, 270 U. S. 230, 241 (1926), declaring that 

“the law allows a penumbra to be embraced that goes beyond the outline of its object 
in order that the object may be secured.”

“‘Helvering v. City Bank Farmers Trust Co., 296 U. S. 85, 91 (1935). 
“bZrf. at 90.
"303 U. S. 297 (1938).
"303 U. S. 303 (1938).
"In Helvering v. Hallock, 309 U. S. 106, n. 6 (1940), Mr. Justice Frankfurter states 
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eluded in his gross estate, evoking four separate answers from a see-saw
ing Supreme Court in nine years, has now been definitively answered in 
the affirmative in Helvering v. Hallock43

The question was first affirmatively answered in 1931 by a unanimous 
Supreme Court in Klein v. United States.44 In that case the decedent 
conveyed land to his wife by deeds which provided that she was to 
take the lands for life; if she should die prior to his decease, then she 
should take no greater estate and the reversion in fee should remain 
vested in him; in the event that she should survive him, then she should 
take the lands in fee simple. The Commissioner included in the gross 
estate45 the value of the lands at the decedent’s death, after deducting 
therefrom the value of the life estate, and the Court of Claims46 refused 
to allow a recovery of the tax paid. The Supreme Court affirmed on 
the ground that only a life estate was immediately vested, the grant 
of the remainder being contingent upon the happening of the condition 
precedent that the grantor die before the grantee, and, speaking through 
Mr. Justice Sutherland, in language reminiscent of Tyler v. United 
States,41 declared:

“Nothing is to be gained by multiplying words in respect of the various 
niceties of the art of conveyancing or the law of contingent and vested remainders. 
It is perfectly plain that the death of the grantor was the indispensable and in
tended event which brought the larger estate into being for the grantee and 
effected its transmission from the dead to the living, thus satisfying the terms 
of the taxing act and justifying the tax imposed.”48

In Helvering v. Duke,4* decided two years after the Klein case, the 
trust income was to be used by the decedent himself as trustee for the 

that “ ‘a possibility of reverter’ is traditionally defined as the interest remaining in a 
grantor who has conveyed a determinable fee.” But see Note, “Contingent—Vested” 
Remainder Distinction Disaffirmed in Federal Estate Taxation of Irrevocable Trusts (1940) 
34 III. L. Rev. 867, criticizing the use in the Hallock opinion of the term “reversionary 
interest” as descriptive of what the settlor has. Cf. Restatement, Property § 154, 
defining a “possibility of reverter” as “any reversionary interest which is subject to 
a condition precedent,” and a “reversionary interest” as “any future interest left in a 
transferor or his successor in interest.”

“309 U. S. 106 (1940).
“283 U. S. 232 (1931).
“Under the Revenue Act of 1918, § 402 (c).
*42 F. (2d) 596 (Ct. Cl., 1930).
^2 81 U. S. 497 (1930).
*283 U. S. 231, 234 (1931).
*290 U. S. 591 (1933).
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support, maintenance and education of his daughter; should she die 
in his lifetime the trust was to cease and the trust properties were 
to revert to him. The Board of Tax Appeals held the transfer not 
taxable.50 The Circuit Court of Appeals for the Third Circuit affirmed51 
and, the Supreme Court being evenly divided, the decision below was 
allowed to stand.

In Helvering v. St. Louis Trust Co.,52 decided two years later, the net 
income of the trust was to be paid to the decedent’s daughter during 
her life, with remainder to others; the trustee was given discretionary 
power to terminate the trust whenever he might deem it wise to do so, 
whereupon the estate was to revert to the grantor; and if the daughter 
predeceased the grantor, the trust was to terminate and the trust estate 
be paid over to the grantor. The Commissioner included the value of 
the reversionary interest in the decedent’s estate.53 The Board of Tax 
Appeals held for the taxpayer,54 and the Circuit Court of Appeals for 
the Eighth Circuit affirmed.55 The Supreme Court, divided five to 
four 56 in affirming the holdings below, and, as in the Klein case, speaking 
through Mr. Justice Sutherland, declared that the grantor left in himself 
no power to resume ownership, possession, or enjoyment, “except upon 
a contingency in the nature of a condition subsequent, the occurrence 
of which was entirely fortuitous so far as any control, design, or volition 
on his part was concerned” and that “his death simply put an end to 
what, at best, was a mere possibility of a reverter by extinguishing it; 
that is to say, by converting what was merely possible into an utter 
impossibility.”57 In the companion case of Becker n. St. Louis Trust 

^23 B. T. A. 1104 (1931).
“62 F. (2d) 1057 (C. C. A. 3d, 1933).
“296 U. S. 39 (1935). For contemporary criticisms of the St. Louis Trust decisions 

see Lowndes, supra note 35, at 276-279; Note, Recent Developments in Federal Taxation 
of Inter Vivos Trusts (1936) 45 Yale L. J. 684, 690.

“Under the Revenue Act of 1924, § 302 (c).
“28 B. T. A. 107 (1933).
“75 F. (2d) 416 (C. C. A. 8th, 1935).
“Chief Justice Hughes and Justices Brandeis, Stone and tardozo dissented.
“Helvering v. St. Louis Trust Co., 296 U. S. 39, 43 (1935). Speaking through Mr. 

Justice Stone, the dissenters countered with the observation that: “Having in mind the 
purpose of the statute [to prevent tax evasions by subjecting to the death tax forms of 
gifts inter vivos which may be resorted to, as a substitute for a will, in making dispo
sitions of property operative at death] and the breadth of its language it would seem of 
no consequence what particular conveyancers’ device—what particular string—the dece
dent selected to hold in suspense the ultimate disposition of his property until the 
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Co.58 the trusts, which were for each of the decedent’s four children, 
provided that if the beneficiary died before the decedent, then the trust 
was thereupon to revert to the decedent; if the decedent died before the 
beneficiary, then the property was thereupon to become the beneficiary’s; 
in either case the trust was to cease. The Commissioner included in 
gross estate the value of the entire trust estate at the time of the dece
dent's death.59 The District Court60 held in favor of the Government.61 
The Circuit Court of Appeals for the Eighth Circuit reversed62 and the 
Supreme Court, divided as in the other St. Louis Trust case, affirmed, 
in accordance with that decision.

The rule derived from the Klein, Duke and St. Louis Trust cases, as 
laboriously applied in more than 50 cases,63 was that taxability depended 
on whether the decedent’s death operated to vest a contingent remainder, 
in which case the tax applied, or to free a vested remainder from a 
‘‘possibility of reverter,” in which case there was no tax.64

In Helvering v. Hallock^ the factual situations involved “possibilities 
of reverter.” In the Hallock case itself66 the trust, created under a 
separation agreement in 1919, gave the income to the grantor’s wife for 
life with a provision that “if and when” she died the trust was to term
inate and the trustee was to pay the grantor, if he was then living, any 
accrued income and the principal; if the grantor was not living, then 

moment of his death. . . . However we label the device it is but a means by which the 
gift is rendered incomplete until the donor’s death. The extent to which it is incom
plete marks the extent of the ‘interest’ passing at death, which the statute taxes.” 
Id. at 46, 47.

**296 U. S. 48 (1935).
“Under the Revenue Act of 1926, § 302 (c).
*For the Eastern Division of the Eastern District of Missouri.
®The case is unreported but appears in 15 Am. Fed. Tax Rep. 987 (1934). 
*76 F. (2d) 851 (C. C. A. 8th, 1935).
*See Mr. Justice Roberts' dissenting opinion in Helvering v. Hallock, 309 U. S. 106, 

123 (1940).
'‘For a detailed exposition of such rule, see Harsch and Kaminoff, Transfers Intended to 

Take Effect tn Possession or Enjoyment at or After Transferor’s Death Under the Federal 
Estate Tax (1940) 15 Wash. L. Rev. 19. See also Magill, The Supreme Court on Federal 
Taxation, 1939-40 (1940) 8 U. of Chi. L. Rev. 1, 13.

*309 U. S. 106 (1940); Note, supra note 42, (1940) 34 III. L. Rev. 867; Note, Inter 
Vivos Transfers and the Federal Estate Tax (1940) 49 Yale L. J. 1118; (1940) 53 Harv. 
L. Rev. 884; (1940) 33 III. L. Rev. 867; (1940) 38 Mich. L. Rev. 1350; (1940) 24 Minn. 
L. Rev. 884; (1940) 26 Va. L. Rev. 830.

*No. 110, Helvering v. Hallock, et al., Trustees; No., Ill, Helvering v. Hallock, Execu
trix; No. 112, Helvering v. Squire.
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payment was to be made to his son and daughter. The grantor’s wife 
survived him. The Board of Tax Appeals held in favor of the tax
payer;67 the Circuit Court of Appeals for the Sixth Circuit affirmed,68 * 
and the Supreme Court reversed. In Rothensies v. Huston™ the trust, 
which was set up under an antenuptial agreement in 1925, provided that 
the income was to be paid to the prospective wife for life; if she should 
die during the lifetime of the grantor the principal and accumulated 
income were to be paid to him free of trust; if she should survive him 
the principal and accumulated income were to be paid to her free of 
trust. The wife survived her husband. The District Court held for 
the taxpayer;70 the Circuit Court of Appeals for the Third Circuit 
affirmed;71 * the Supreme Court reversed. In the Bryant case12 the trust, 
set up in 1927, provided for the payment of the income to the grantor’s 
wife for life; upon her death to him, if he should survive her, and upon 
the death of the survivor, unless the trust had been modified or revoked, 
to pay the principal to his executors or administrators. A further pro
vision gave him and his wife jointly during their lives and to the survivor 
power to modify, alter, or revoke. The grantor’s wife survived him. 
The Board allowed the Commissioner to include in the gross estate of 
the decedent only the value of a “vested reversionary interest” which 
the grantor had reserved to himself.73 The Circuit Court of Appeals for 
the Second Circuit sustained the Board74 and the Supreme Court affirmed.

Mr. Justice Frankfurter, speaking for six justices of a divided Court,75 
in holding for the Government under the Revenue Act of 1926,76 noted 

07 3 4 B. T. A. 575 (1936).
“102 F. (2d) 1 (C. C. A. 6th, 1939).
“No. 183, 309 U. S. 106, n. (1940).
70Eastern District of Pennsylvania. The case is unreported.
^Rothensies v. Cassell, 103 F. (2d) 834 (C. C. A. 3d, 1939). 
^No. 399, Bryant v. Helvering, 309 U. S. 106, n. (1940).

B. T. A. 669 (1937).
7*104  F. (2d) 1011 (C. C. A. 2d, 1939).
“Chief Justice Hughes concurred in the result upon the ground that each of the 

cases was controlled by the Court’s decision in Klein v. United States, 283 U. S. 231 
(1931). Justices Roberts and McReynolds dissented.

70Sec. 302 (c). The Court observed that the issue did not turn on the “unglossed text”
of § 302 (c), that in its enforcement Treasury and courts alike encounter three “recent”
decisions of the Supreme Court, the Klein and the two St. Louis Trust cases. But the
Klein case was decided in 1931, nine years before the Hallack decision, and the St. Louis
Trust cases were decided in 1935.

The Court granted certiorari “Because of the difficulties which lower courts have found
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that all of the cases before the Court involved trusts providing for 
return or reversion of the corpus to the donor upon a contingency 
terminable at his death, and that although the taxable event was a 
transfer inter vivos, the measure of the tax was the value of the trans
ferred property at the time when death brought it into enjoyment. After 
observing that in the Klein case the Court “rejected formal distinctions 
pertaining to the law of real property as irrelevant criteria in this field 
of taxation."7611 he went to the heart of the problem in the following 
passage:

‘The inescapable rationale of this decision, rendered by a unanimous Court, 
was that the statute taxes not merely those interests which are deemed to pass 
at death according to refined technicalities of the law of property. It also taxes 
inter vivos transfers that are too much akin to testamentary dispositions not 
to be subjected to the same excise. By bringing into the gross estate at his 
death that which the settlor gave contingently upon it, this Court fastened on 
the vital factor. It refused to subordinate the plain purposes of a modern fiscal 
measure to the wholly unrelated origins of the recondite learning of ancient 
property law. Surely the Klein decision was not intended to encourage the belief 
that a change merely in the phrasing of a grant would serve to create a judicially 
cognizable difference in the scope of Sec. 302 (c), although the grantor retained 
in himself the possibility of regaining the transferred property upon precisely 
the same contingency. The teaching of the Klein case is exactly the opposite.”77

The opinion criticized the St. Louis Trust cases, noting that because 
of the prior death of the grantor in those cases and the Klein case the 
interest of the beneficiary “ripened into full dominion” and that although 
in all three cases the event which gave to the beneficiaries a dominion 
over property which they did not have prior to the donor’s death 
was an act of nature outside the grantor’s “control, design or volition,” 
in the St. Louis Trust cases “a mere difference in phrasing the circum
stance by which identic interests in property were brought into being— 
varying forms of words in the creation of the same worldly interests— 
was found sufficient to exclude the St. Louis Trust settlements from the 
application of the Klein doctrine.”77* The opinion might well have 
stopped there, since it had disposed of the question in the case.

The opinion appears to beg the question in an ambiguous observation 
in applying the distinctions made by these cases and the seeming disharmony of their 
results, when judged by the controlling purposes of the estate tax law.” 309 U. S. 106, 
110 (1940).

”*Id.  at 111.
11 Id. at 112
"•/d. at 114.



956 The Georgetown Law Journal [Vol. 29: p. 943

that the terms of the grants in the three cases on review differ “in detail” 
from each other, as all three differ from the “formulas of conveyance” 
used in the Klein and St. Louis Trust cases. The meaning of “detail” 
and “formulas of conveyance” is uncertain. Similar ambiguity exists in 
the further statement that if the “technical forms” in which interests 
contingent upon death are cast should control, it becomes necessary 
to determine whether the differing “terms of conveyance” in issue 
“approximate more closely” those used in the Klein case or “have a 
greater verbal resemblance” to those that saved tax in the St. Louis Trust 
cases. The opinion seems guilty of its own indictment that:

“Such an essay in linguistic refinement would still further embarrass existing 
intricacies. It might demonstrate verbal ingenuity, but it could hardly strengthen 
the rational foundations of law. The law of contingent and vested remainders 
is full of casuistries.”78

Finding in the Klein case a “harmonizing principle” of statutory 
construction, the opinion concluded that stare decisis did not compel 
the acceptance of the distinctions made in the St. Louis Trust cases 
“as starting points for still finer distinctions spun out of the tenuosities 
of surviving feudal law,” since the Klein case “rejected the presupposi
tion of such distinctions for the fiscal judgments which § 302 (c) de
mands”;79 that the Court did not have before it interests created or 
maintained in reliance on the St. Louis Trust cases, since the settlements

lsId. at 117. The opinion is strengthened in its thesis that the importation of these dis
tinctions and controversies from the law of property into the administration of the estate 
tax precludes a fair and workable tax system by pointing to great diversities among the 
several states as to the conveyancing significance of like grants, conflicting lines of 
decisions in the same state, and “inevitable confusion” and “snares which inevitably 
await an attempt to base estate tax law on the ‘niceties of the art of conveyancing.’ ” 
Id. at 117. The opinion enunciates broad principles of taxation in stating that “essen
tially the same interests, judged from the point of view of wealth, will be taxable or 
not, depending upon elusive and subtle casuistries which may have their historic justifica
tion but possess no relevance for tax purposes. These unwitty diversities of the law 
of property derive from medieval concepts as to the necessity of a continuous seisin. 
Distinctions which originated under a feudal economy when land dominated social 
relations are peculiarly irrelevant in the application of tax measures now so largely 
directed toward intangible wealth.” Id. at 118.

7BZd. at 119. The opinion cut into Helvering v. Reynolds Tobacco Co., 306 U. S. 110 
(1939), in stating that while stare decisis “represents an element of continuity in law,” 
it is “a principle of policy and not a mechanical formula of adherence to the latest 
decision, however recent and questionable, when such adherence involves collision with a 
prior doctrine more embracing in its scope, intrinsically sounder and verified by ex
perience.” 309 U. S. 106, 119 (1940).
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were made and the settlors died before those decisions,80 and that the 
want of specific congressional repudiation of the St. Louis Trust cases 
was not an implied instruction by Congress to the Court not to recon
sider whether those decisions, in conjunction with the Klein case, “make 
for dissonance of doctrine.”81

The dissenting opinion of Mr. Justice Roberts criticizes mainly the 
methods rather than the objectives of the majority. Declaring that 
“there is certainly a distinction in fact” between the transaction in the 
Klein case and those in the St. Louis Trust cases which the courts, the 
Board of Tax Appeals and the Treasury had found no difficulty in 
observing, the dissent asserted that the distinction was “one of substance, 
not merely of terminology and not dependent on the niceties of con
veyancing or recondite doctrines of ancient property law”;81’ even if 
this were not so, the rule of interpretation adopted in the St. Louis Trust 
cases, indicated since 192 782 by the Supreme Court as the one applicable, 
should not be abandoned after having been followed in not less than 

*See Paul, Selected Studies in Federal Taxation (Third Series 1939) 458, noting 
that the opinion failed to take into account either taxpayers who abstained from charging 
trusts already in existence in 1935 or those who created them subsequent to the decisions. 
See also Nash, What Law of Taxation (1940) 9 Fordham L. Rev. 172-174; Tye, Federal 
Taxation of Irrevocable Trusts Re-examined (1940) 18 Taxes 216, 224. Cf. Note, supra 
note 42 (1940) 34 III. L. Rev. 867, 868, concluding that since the Court and not Con
gress wrought the change, the retroactivity problem, at least as to trusts created after 
the adoption of the statute and before the St. Louis Trust cases, was avoided.

In T. D. 5008, 1940—2 Cum. Bull. (Sept. 19), the Treasury has held that as to 
transfers made during the period between November 11, 1935, the date of the St. Louis 
Trust decisions, and January 29, 1940, the date of the Hallock decision, the property trans
ferred shall not be included in the decedent’s gross estate where the Commissioner, whose 
determination therein shall be conclusive, determines that the transfer “is classifiable 
with” the transfers involved in the St. Louis Trust cases rather than with the transfer 
involved in the Klein case, if the transfer shall have been treated for gift tax purposes 
as a gift measured by the value of the property undiminished by reason of a provision 
by which the property is to revert.

‘'‘The opinion added that it would require “very persuasive circumstances enveloping 
congressional silence to debar this Court from re-examining its own doctrines,” and that 
to explain the non-action by Congress would be “to venture into speculative unrealities,” 
since Congress may not have had its attention directed to an undesirable decision “for 
any number of reasons that may have moved the Treasury to stay its hand.” 309 U. S. 
106, 119-120 (1940). See Paul, op. cit. supra note 80, at 460, observing that non
action "is not a reliable weather vane with which to test congressional intent.”

®*309  U. S. 106, 123 (1940).
"“Citing Shukert v. Allen, 273 U. S. 545 (1927). Cf. Griswold, A Summary of the 

Regulations Problem (1941) 54 Harv. L. Rev. 398, 406.
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50 cases; moreover, the rule was in accord with administrative regulations 
and Congress had thrice re-enacted the law without amendment.83 Mr. 
Justice Roberts concluded that the action of the majority was “an alto
gether unwise and unjustified exertion of power” and unnecessary since 
it had been and still was open to Congress to change the rule by amend
ment of the statute,84 and that there was no difficulty in phrasing a 
satisfactory amendment.85

While it is true that Congress might have changed the rule by amend
ment of the statute, the decision appears to be a wholly salutary and 
desirable one.86 In the earlier cases enunciating the concept of a transfer 
the Supreme Court, relying upon the distinction between a transfer tax 
and a succession tax, had neglected the purpose of the statutory provi
sion for taxing inter vivos transfers intended to take effect in possession 
or enjoyment at or after death and had read into the statute limitations 
derived from property law concepts of title. The Hallock decision, by 
casting out these “unwitty diversities of the law of property,” will 
discourage efforts at estate tax avoidance through the use of transfers 
in which the decedent up to the time of his death retains a string attached 
to the property. The decision left two principal subordinate questions 
unsolved, however, and raises numerous other minor problems, not 
only in the field of the estate tax but in those of the related gift tax 
and the income tax as well.

The Value of the Interest to be Included in the Gross Estate

The most pressing problem arising from the Hallock decision is that 
as to the value of the interest to be included in the gross estate of the dece
dent where there is a revisionary interest reserved by him. The ques
tion is complicated not only by an apparent conflict between the language 
of the Supreme Court’s opinion and the position taken by the Govern
ment in the cases disposed of in the Hallock decision, but also by a com
plete lack of uniformity in the lower court and Board decisions.

“The dissent noted that the principle announced in the St. Louis Trust cases in 1930 
had a substantial body of authority back of it following and applying May v. Heiner, 
281 U. S. 238 (1930), and McCormick v. Burnet, 283 U. S. 784 (1931).

“Calling attention to the amendment of March 3, 1931, following the reaffirmance of 
May v. Heiner, 281 U. S. 238 (1930), and the amendment of § 302 (d) in 1936 to take 
care of the situation brought up in White v. Poor, 296 U. S. 98 (1935).

“See Paul, op. cit. supra note 80, at 463.
“Those who doubt its value in clarifying the law should delve into the incredible maze 

discussed in Harsch and Kaminoff, supra note 64.



1941] The Estate Tax on Transfers 959

a. the hallock decision. The language of Mr. Justice Frank
furter in the Hallock case indicates an intent to use as the measure of 
the tax the value at death of the entire property transferred inter vivos. 
The opinion, after noting that “In each case the Commissioner of In
ternal Revenue included the trust property in the decedent’s gross 
estate, ’ goes on to add that “The taxable event is a transfer inter vivos 
but the measure of the tax is the value of the transferred property 
at the time when death brings it into enjoyment. "b6‘ In discussing the 
St. Louis Trust cases87 the opinion states that “On the authority of the 
Klein case the Commissioner had included in the taxable estates the 
gifts to which, in the St. Louis Trust cases, the grantor’s death had 
given definitive measure” and adds that in the Klein case88 “this Court 
swept the gift into the gross estate.”88* But the Commissioner did not 
act uniformly in all three cases. In the Klein case he included in the 
gross estate the value of the lands at Klein’s death only after deducting 
therefrom the value of his wife’s life estate; in Helvering v. St. Louis 
Trust Co. he included only the value of the reversionary interest in the 
gross estate, and in Becker v. St. Louis Trust Co., he included in the 
gross estate the value of the entire trust.89 In the Duke case™ the 
problem was avoided by a stipulation that the deficiency should be 
computed “as required by the statutes.”91

The facts of the several cases involved in the Hallock decision do 
little to clarify the problem. In the Hallock case the Commissioner 
in his deficiency notice included the full value of the trust corpus,92 
but on appeal to the circuit court he conceded a reduction for the life 
estate93 and in his recomputation for purposes of judgment upon return 
of the cases to the Board he reduced the net estate by the value of the 
stipulated life estate interest.

The Bryant case originally involved three trusts, but as to two trusts 
there was no appeal. The deficiency notice included in gross estate 

"•309 U. S. 106, 110-111 (1940).
"Helvering v. St. Louis Trust Co., 296 U. S. 39 (1935); Becker v. St. Louis Trust Co., 

296 U. S. 48 (1935).
"Klein v. United States, 283 U. S 231 (1931)
“•309 U S. 106, 113 (1940).
"But there was also reliance upon the contemplation of death provision in this case. 
"290 U. S. 591 (1933).
"23 B. T. A. 1104, 1111 (1931).
“34 B. T. A. 575, 577 (1937).
’"Brief for Petitioner, p. 6, Commissioner v. Hallock, 102 F. (2d) 1, 2 (C. C. A. 6th, 1939).
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the value of a “reversionary interest” in one of the two trusts94 but 
did not include any value on account of the second trust.95 In his answer 
the Commissioner included the full value of the corpus of the second 
trust. The Board held in the taxpayer’s favor as to both trusts.96 In 
the case of the third trust, which was the one involved in the appeal, 
the deficiency notice included only the “remainder value” of the trust, 
after excluding the value of the life estate,97 but the Commissioner's 
answer affirmatively alleged that there should be included in the dece
dent’s gross estate the “full value of the corpus . . . instead of the 
present worth of the reversionary interest in the corpus as of the date 
of the decedent’s death.”98 The Board held that the Commissioner was 
not entitled to include “any value in excess of the said reversionary 
interest”99 and both the Circuit Court of Appeals109 and the Supreme 
Court100 101 affirmed. The latter Court, noting that before the Board, the 
Commissioner was “in part successful,” added that the Board “allowed 
the Commissioner to include in the decedent’s gross estate only the 
value of a ‘vested reversionary interest’ which the Board held the 
grantor had reserved to himself.”1018

In Rothensies v. Huston, the entire trust corpus was included in gross 
estate by the Commissioner. The case was unreported in the District 
Court, and the Circuit Court of Appeals, in affirming, confined itself 
merely to the question of law. Labelling itself an “inferior” Federal 
court, it awaited “the judicial miracle of the loaves and the fishes, four 
becoming five.”101b In the Supreme Court the Government conceded 
the exclusion of the value of the life interest102 and the Court, in revers
ing, merely noted that the Circuit Court deemed Becker v. St. Louis 
Trust Co. “controlling against the inclusion of the trust corpus in the 
gross estate.”102’

8436 B. T. A. 669, 672 (1937).
*Id. at 679.
oaId. at 678, 679.
mId. at 671, 672.
™Id. at 672.
"Id. at 677.
100104 F. (2d) 1011 (C. C. A. 2d, 1939).
lol309 U. S. 106 (1940).
vnaId. at 116.
1<abRothensies v. Cassell, 103 F. (2d) 834, 837 (C. C A. 3d, 1939). 
1<)2Brief for petitioner, p. 2, n. 1.
lo2a309 U. S. 106, 116 (1940).
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The New Jersey court, therefore, in the instant case seemed called upon to con
strue the terms of the testatrix’ bequest of the painting. If this is held to be on 
an indefinite failure of issue of the son, the limitation over to the Historical Society 
after the estate of the son and the whole line of his direct descendents was invalid, 
(1) as an attempted estate tail in personalty, or (2) as a remote executory interest, 
since the contingency upon which it was to vest, failure of direct descendents, might 
not occur until after the period allowed for vesting by the rule against perpetuities. 
Under either theory the son, as first taker, held absolute title. Or, if the words 
of the will, “die leaving issue,” could be construed to import definite failure of 
issue, as the court thought they might under New Jersey precedent {Woodward’s 
Adm’r v. Woodward’s Executors, 16 N. J. Eq. 83 (1863)), then, even though the 
executory’ devise to the Society was good, yet it was defeated when issue survived 
the son. and under the common law doctrines they took the whole estate. The 
court, however, sought to avoid the horns of the dilemma thus posed, on the 
ground that, even if indefinite failure of issue was intended, the gift to the Society 
nevertheless would be good since, “It is a charitable bequest and valid under the 
well recognized exception to the Rule against Perpetuities.” P. 278. In so holding, 
the New Jersey court is in conflict with the overwhelming weight of common law 
authority.

The statement seized by the court, that an exception to the prohibition of per
petuities exists in favor of charitable bequests, is to be found in the cases, but, 
it is submitted, as so used “perpetuity” is to be understood in its primary sense, 
as meaning the duration of the estate during which the power of alienation is sus
pended. It was so regarded in Ould v. Washington Hospital, 95 U. S. 303 (1877); 
Odell v. Odell, 10 Allen 1 (Mass. 1865); Brooks v. Belfast, 90 Me. 318, 38 Atl. 222 
(1897); I Tiffany, Real Property (1903) § 158; Gray, Rule against Per
petuities §§ 589-590; Note (1924) 30 A. L. R. 594. The law will allow such an 
inalienable estate, which in a private person would be objectionable for taking 
property out of commerce forever, in consideration of the beneficient results flowing 
from such length of use by a charity. Storrs Agricultural School v. Whitney, 54 
Conn. 342, 8 Atl. 141 (1887). But the rule against perpetuities is aimed at remote
ness of the contingency upon which a future estate by way of executory devise 
is to vest, and in this application of the rule the exception in favor of charities 
is extremely limited, a remote vesting in a charity being allowed only when the 
first taker is also a charity, for the reason that the estate can be no more per
petual in two charities successively than in one continuously, and the evil, there
fore, can be no greater. Jones v. Habersham, 107 U. S. 174 (1882); Storrs Agri
cultural School v. Whitney, supra; Odell v. Odell, supra; McKenzie v. Presbytery of 
Jersey City, 67 N. J. Eq. 652, 61 Atl. 1027 (1908); Webster v. Wiggin, 19 R. I. 
73 61895); Christ’s Hospital v. Grainger, 16 Sim. 83, 60 Eng. Rep. R. 804 (Ch. 
1848). Cf. Gray, op. cit. supra, §§ 599-600 (rule criticized). And the law 
will indulge in such favor to charity even though the charity may not come into 
existence, and so cannot take the bequest, until a remote time. Russell v. Allen, 
107 U. S. 163 (1882); Ould v. Washington Hospital, supra; Odell v. Odell, supra; 
Ingraham v. Ingraham, 169 Ill. 432, 48 N. E. 561 (1897); Almy v. Jones, 17 R. I. 
265, 21 Atl. 616 (1891).

But the exception is limited to such cases of remote shifting use from one charity 
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to another, where the remotely vesting executory interest is limited after an estate 
of a private person, as in the principal case, it is void under the rule against per
petuities and the whole estate vests indefeasibly in the first taker, notwithstanding 
the charitable purpose which the testator intended. Russell v. Allen, supra; 
Easton v. Hall, 323 Ill. 397, 154 N. E. 21b (1926); Merritt v. Buckname, 77 Me. 
253 (1885); American Nat. Bank v. Morgenweck, 114 N. J. Eq. 59, 168 Atl. 598 
(Ch. 1933); Leonard v. Burr, 18 N. Y. 96 (1858); Ledwith v. Hurst, 284 Pa. 94, 130’ 
Atl. 315 (1925); Bliven v. Borden, 56 R. I. 283, 185 Atl. 239 (1936) {cited in 
principal case); Village of Brattleboro v. Mead, 43 Vt. 556 (1870); I Tiffany, 
loc. cit. supra; Gray, op. cit. supra, §§ 594-596; Leach, Perpetuities in a Nutshell 
(1938) 51 Harv. L. Rev. 638, 668-669. Similarly, where the first gift is to a charity 
with a limitation over to a private person on a remote contingency, the limitation 
over is void. Brattle Square Church v. Grant, 3 Gray 142 (Mass. 1855); Palmer v. 
Union Bank, 17 R. I. 627, 24 Atl. 109 (1892); Rolfe & Rumford Asylum v. 
Lefebre, 69 N. H. 238, 45 Atl. 1087 (1898); I Tiffany, loc. cit. supra; Leach, 
loc. cit. supra.

The future interest which the court allowed to the Historical Society, it is sub
mitted, therefore, is not held valid by the common law rules which the Vice Chan
cellor invoked as being still in force in Rhode Island and New Jersey. Two of 
the cases cited in support of the exception, Almy v. Jones, supra, and Mills v. 
Davison, supra, are distinguishable on their facts, the bequests being to charitable 
uses in the first instance, vesting unconditionally with no intermediate estate to 
a private use. The third, Bliven v. Borden, supra, held that an executory devise 
would vest in the .charity, if at all, within the period allowed by the rule against 
perpetuities for the vesting of any future estate in personalty. Not cited was the 
recent New Jersey case, American Nat. Bank v. Morgenweck, supra, where a devise 
of a trust fund income over to hospitals, after the death of the last individual 
beneficiary named, was held void for remoteness.

To sustain the limitation over in the principal case as a new exception in favor of 
charities, and to give the complainants only a defeasible estate is, we submit, to pave 
the way for testators to create, under another name, what are virtually estates tail 
in personalty by the simple expedient of devising over to a charity on an indefinite 
failure of direct descendants. Because the estate is not technically a fee tail, but a 
conditional limitation, sale by the heirs would not bar the executory devise, in the 
manner that alienation of realty would bar the entail, but would pass only the 
defeasible interest. Unless some method be provided for record notice to all the 
world of the defeasible nature of the title to all such chattels, this holding jeopardizes 
transactions involving sale of personalty and opens the door to frauds on pur
chasers. An innocent successor to the title might at some remote time find himself 
divested of the property by extinction of a family line which he perhaps did not 
know existed.

W. BARRETT MCDONNELL

TAXATION—Application of Declaratory Judgments
The plaintiffs protested the assessment of taxes against them under the Wyoming 

Sales and Use Tax Statutes on the ground of unconstitutionality for lack of “due 
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process’ . The state board of equalization refused them a hearing since they had 
not yet paid the taxes at the time the hearing was demanded. The refusal was 
predicated upon state statutes which provided for a hearing before the board and 
an appeal to the courts only in the event the tax had been paid. All collections 
from taxes had to be transferred to the State Treasurer; there were no provisions 
made by which the board could set aside any of the collected funds for the purpose 
of making refunds, nor was any method devised by which the Treasurer could be 
compelled to make restitution. The plaintiffs sought relief from the assessment 
in the federal district court under the Federal Declaratory Judgment Act, and also 
sought equitable relief by way of an injunction on the ground of irreparable injury 
since the state courts were prohibited by statutes from enjoining the collection 
of the taxes unless the statutes questioned had been declared unconstitutional. Held, 
under the Federal Declaratory Judgment Act, that the provisions of the statutes, 
requiring a prepayment of the tax before a hearing was allowed and the tax became 
irrevocably fixed, coupled with the absence of any provision to compel the refund 
of a determinedly illegally assessed tax, constituted lack of due process. Morrison- 
Knudsen Co., Inc. v. State Board of Equalization, 35 F. Supp. 553 (D. Wyo. 1940).

In 1934 the Federal Declaratory Judgment Act was passed, purporting “in cases 
of actual controversy” to empower the federal courts “to declare rights and other 
legal relations of any interested party . . . whether or not further relief is or could 
be prayed, and such declaration shall have the force and effect of a final judgment 
or decree and be reviewable as such.” 48 Stat. 955 (1934), 28 U. S. C. § 400 (1934). 
The Act is a purely remedial statute and does not add to the content of the juris
diction of the federal courts; to invoke it there must be diverse citizenship or a 
federal question. Harry v. United Electric Coal Co., 8 F. Supp. 655 (E. D. Ill. 
1934). It merely provides the prophylactic remedy of a declaration of rights to 
supplement the coercive remedy of the injunction. For the power to be exercised 
there is no necessity of a prayer for injunctive relief, nor need irreparable injury 
be shown. Nashville, C. & St. L. Ry. v. Wallace, 288 U. S. 249 (1933). But the 
constitutional requirement of “cases” or “controversies” must be met, Muskrat v. 
United States, 219 U. S. 346 (1911), since the federal courts are without juris
diction to render decrees where such cannot effect the legal relations of the parties, 
whether for lack of present interest, or for any other reason. Thus to have juris
diction under the Act there must be an actual controversy, containing adverse 
interests which are capable of being acted upon by a judgment. United States v. 
West Virginia, 295 U. S. 463 (1935). This demand is satisfied in the principal case 
by the plaintiffs’ denial of the constitutionality of the tax statutes and the assertion 
of legality by the defendants. Indeed, the Act may be employed where no pro
ceedings have yet been taken to apply the taxing statute to the plaintiff, it being 
enough that it will be enforced in due course. Boggus Motor Co. v. Onderdonk, 
9 F. Supp. 950 (S. D. Tex. 1935); Black v. Little, 8 F. Supp. 867 (E. D. Mich. 1934).

Although the language of the Act literally admits the consideration of any kind 
of controversy, the contention was made upon its passage that the hearing before 
the Sub-committee of the Judiciary Committee of the Senate on H. R. 5623, 70th 
Cong. 1st Sess., showed that the bill was limited in its effect to permit the settling 
of disputed questions arising in the interpretation of contracts, leases, wills, and 
other written instruments, for which the declaratory judgment is peculiarly fitted. 
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Despite this contention the federal district courts were soon employing the Act 
to declare tax statutes unconstitutional. In Penn v. Glenn, 10 F. Supp. 483 (W. D. 
Ky. 1935), an action under the Act to secure a declaration as to the constitution
ality of the Tobacco Control Act, 49 Stat. 778 (1934), was held maintainable. And 
in Vogt & Sons v. Rothensies, 11 F. Supp. 225 (E. D. Pa. 1935), which was a 
suit for an injunction against a hog processing tax under the Agricultural Adjustment 
Act, or alternatively for judgment declaring the taxing provisions unconstitutional, 
the Federal Declaratory Judgment Act was held to be applicable. These cases 
showed that the Act afforded the taxpayer a new method by which to determine the 
validity of a tax levied upon him. The traditional procedure had been to require 
the payment of the tax before there could be any judicial determination as to its 
validity. The right of the government to collect its taxes by summary adminis
trative proceedings had long been settled law. Phillips N. Commissioner, 283 U. S. 
589 (1931). But the remedy of a declaratory judgment enables a taxpayer, when 
confronted by a tax of dubious validity, to secure immediately and in a relatively 
speedy action, a permanent declaration of his rights, with the result that the 
collector will respect this adjudication and not demand payment of the tax. How
ever, in Lake Erie Provision Co. v. Moore, 11 F. Supp. 522 (N. D. Ohio 1935), 
the court refused to declare a processing tax invalid on the ground that its inability 
to enforce a judgment against the collector rendered the case moot. But the court 
in Penn v. Glenn, supra, dealt with this difficulty by threatening to withhold a 
certificate of probable cause if the collector refused to comply with the judgment 
and was sued for a refund. At any rate the objection in the Lake Erie case is 
untenable in view of the numerous decisions which hold that coercive relief is not 
a requisite of judicial action. Fidelity Nat. Bank & Trust Co. v. Swope, 274 U. S. 
123 (1927).

This interpretation of the Federal Declaratory Judgment Act, which allowed the 
judiciary to test a federal tax statute before the taxes were paid, opened the gates 
to a flood of litigation which, if allowed to continue, would have resulted in the 
frustration of many tax statutes. Those opposed to the application of the Act to 
federal taxes pointed out that prompt and certain availability of taxes was an 
imperious need of government, see Bull v. United States, 295 U. S. 247, 259 (1935); 
that, for certain federal taxes, at least, there was an elaborate system of corrective 
justice set up in the United States Board of Tax Appeals and other administrative 
bodies; that, apart from these administrative reliefs, it had been held that the 
filing of a claim for refund was an absolute prerequisite to the maintenance of an 
action to recover taxes, United States v. Felt & Tarrant Mjg. Co., 283 U. S. 269 
(1931); that, under the Act, functions would devolve on the courts which they 
were not equipped to perform, such as the determination of the validity of a special 
assessment, cf. Blair v. Oesterlein Co., 275 U. S. 220 (1927); and that the issuance 
of declaratory judgments defeated the policy of Rev. Stat. § 3224 (1875), 26 U. S. C. 
§ 1543 (1934), prohibiting any suit to restrain the assessment or collection of a 
federal tax. The result was the amending of the Act to except from its scope 
litigation with respect to federal taxes, 49 Stat. 1027 (1935), 28 U. S. C. § 400 
(Supp. 1940). This amendment was made effective from its date of passage, 
Aug. 30, 1935, and removed over one thousand tax cases then pending before the 
federal courts.
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As evidenced by the instant case, the Act has never been amended with respect 
to state taxes. In 1937 the general statute defining the jurisdiction of federal District 
Courts was amended by the Johnson Act, 50 Stat. 738 (1937), 28 U. S. C. § 41 (1) 
(Supp. 1940), which restricted the power of those courts to enjoin, suspend, or 
restrain assessment levies or collection of any state tax w’here a plain, speedy and 
efficient remedy may be had at law’ or in equity in the courts of the state. But 
the court in the principal case found that in view of the legislative history, the 
Johnson Act could not be read into the Declaratory Judgment Act. The history 
shows that the amendment to the Declaratory Judgment Act with respect to federal 
taxes did not mention state taxes, nor did the Johnson Act include any prohibition 
against the use of the Federal Declaratory Judgment Act. On the other hand, in 
the case of Collier Advertising Service v. City of New York, 32 F. Supp. 870 (S. D. 
N. Y. 1940), the court decided that the Johnson Act should be read into the De
clarator)’ Judgment statute for the reason that otherwise the practical effect would 
be to nullify the Johnson Act. Since the statutes are clear and unambiguous there 
is no rule of statutory construction justifying such a conclusion. But cf. the use 
of the analogy argument by Mr. Justice Frankfurter in United States v. Hutcheson, 
61 Sup. Ct. 463 (1941).

To allow the federal courts, under the Declaratory Judgment Act, to interfere 
with the revenue collection of the several states, but not with that of the national 
government itself, seems an incongruity. However there is something to be said 
for the continuance of the Act in its present form. Some state statutes may con
tain no provision for refunding illegally collected taxes, as the one in the case under 
discussion; they may provide penalties for failure to pay promptly, or summary 
procedure for collection purposes, and the collector himself may be financially irre
sponsible and his bond inadequate. Thus the taxpayer w7ho refuses to pay, hoping to 
assert his defense that the statute is unconstitutional, either subjects himself to 
penalties or his property to liens; and when he does pay before objecting he has 
little chance later to recover, even though the statute is subsequently held invalid, 
because of the sovereign’s immunity from suit and the collector’s financial inability. 
See Field, Recovery of Illegal and Unconstitutional Taxes (1932) 45 Harv. L. Rev. 
501. Yet the objections to the Act’s application to federal taxes are also valid 
with regard to state taxation. The courts must, under the Act, perform functions 
for which they are not designed; moreover, the need of the several states for a 
constant and unvarying flow of revenue is fully as pressing as that of the national 
government, and more than balances the inconvenience and loss sustained by the 
few taxpayers who cannot afford to pay the tax and await the refund.

CHARLES J. PETERS
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CASES AND MATERIALS ON THE LAW OF TRUSTS—by Richard R. Powell.t 

West Publishing Co., St. Paul. 1940. Pp. lxix, 1034. $6.00.

In 1932, Professor Powell published a two volume case book on Trusts 
and Estates, containing 2038 pages of material. This work included 
not only cases and other material relating to Trusts but also covered 
the topics of Wills, Future Interests, the Construction of Gifts, Tax Law 
and some other items, with more or less completeness. It was intended 
for a combination course to run for perhaps four hours a week through
out the year.

Professor Powell’s new book is designed for a much shorter course in 
a school where Trusts is kept as a separate topic. It contains apparently 
only 181 main cases. One would expect many more decisions to be given 
with some degree of fullness in a book which runs beyond 1000 pages. 
Other case books in this field offer approximately 300 cases. The ex
planation of the apparent shortage lies principally in the unusually large 
amount of text, statute, and footnote material which Professor Powell 
has included. An additional factor of lesser effect is that some cases 
printed in full are of considerable length, as, for example, the cases on 
pages 742 and 752 which together cover 16 pages.

The outline of the new book is naturally based on that of the 1932 
work. Having analyzed the larger field to his satisfaction in 1932, it 
was hardly to be expected that Mr. Powell would change his ideas to a 
great extent in eight years. That portion of the 1932 outline related 
strictly to trust creation and administration has been retained with 
minor variations. The sections of the earlier book having to do with 
Future Interests, Wills and their construction, and Tax Law have been 
reduced to a marked degree and more closely woven into the strictly 
trust material. The relation of tax statutes to trust creation, adminis
tration and revocation is still stressed to a considerable extent.

The present outline includes five main parts, namely, history, the 
creation of express trusts, implied trusts, the administration of trusts, 
and the use of trusts in business as substitutes for corporations, for 
security, and for the holding and voting of stock. The chapter on dis
tinctions between trusts and other relationships, found in several case 
books, is omitted entirely, an action which seems to the writer desirable. 
The scattering of these contrasts throughout a case book at appropriate

fDwight Professor of Law, Columbia University School of Law.
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points seems preferable to consolidating them at the beginning. To the 
reviewer Professor Powell’s outline and organization seem sensible, 
logical, and well balanced, except that in the opinion of the writer the 
use of the resulting and constructive trust cases as auxiliary and sub
sidiary to the express trust material is more satisfactory than empha
sizing the importance of these implied trusts by giving them separate 
chapters.

The historical development and some informational items are treated 
by statements prepared by the editor or quoted from text books or 
articles. This method undoubtedly saves time for teacher and student.

Sample statutes are quoted in full in connection with each major sub
ject and other legislation is referred to and discussed. It is thus easy 
to see how different solutions of the various problems have been tried 
in the various jurisdictions. A fairly large comparative law element is 
offered in this way. A table of these statutes, arranged by states, appears 
at the beginning of the book.

References to, and quotations from, the Restatement on Trusts, text 
books, law review articles and notes, and decisions, are numerous and 
well selected. The editor shows familiarity with the trust “services” 
and with trade journals such as Trust Estates Magazine. More than 
2,000 cases are referred to or digested in the footnotes.

The book has a detailed table of contents, a table of cases, and is well 
indexed. The type and paper are excellent.

The treatment of charitable trusts, cy pres, and the remedial side of 
trust law seems somewhat scanty. The emphasis on New York law is 
rather heavy. About 30% of the 181 leading cases are from the courts 
of that state.

Professor Powell’s competency in the field of Property and Trusts 
is well known. Out of the wide experience which he has had as a 
teacher, student of the sources, reporter for the American Law Institute, 
and draftsman, he has here collected a rich store of legislative and 
judicial action and of scholarly comment and criticism. While one can 
never tell how well balanced and practical a source book is until he has 
tried it with a class, a limited examination gives the distinct impression 
that this volume is filled with well-arranged, interesting and valuable 
material. Its treatment bears the stamp of Professor Powell’s person
ality and of the Columbia teaching methods. The editor is to be con
gratulated on the successful completion of another of his many contribu
tions to legal literature.

GEORGE G. BOGERT*
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JURISDICTION AND PRACTICE OF THE COURTS OF THE UNITED 
STATES—by Charles Bunn.f Fourth edition. West Publishing Company, St. 
Paul, 1939. Pp. ix, 258. $2.00.

The fourth edition of Bunn on Jurisdiction and Practice of the Courts 
of the United States is of the same high quality of the former editions 
and records the many changes which have occurred in this field since 
1927, when the third edition was written. The book is well organized, 
carefully written and has condensed into its two hundred and twelve 
small pages of large type print of the text one of the best summaries 
and informational treatments of the subject that may be found. The 
book is not, however, only a digest of the law but is rather a simple, 
accurate statement without elaboration of federal jurisdiction and pro
cedure covering the source of federal jurisdictional power, the jurisdic
tion of the district courts, the circuit courts of appeals, the Supreme 
Court, and matters peculiar to the federal courts under so many chap
ters. Only a thorough understanding of the subject on the part of the 
author would permit so complete a treatment in so short a space. Upon 
all principal points the leading cases, federal constitutional provisions 
and statutes have been cited in the body of the text giving ready refer
ence to the key authorities sustaining the position taken by the author. 
Almost without exception the basic case upon nearly all common points 
in the field of federal jurisdiction is cited, and where significant changes 
have been made, the process of development is brought out with citation 
of the leading case upon the earlier view and the case changing that 
position. This is illustrated in the section on venue. Reference is made 
to the case of Ex Parte Wisner* 1 which held that the federal district court 
was without jurisdiction to try a case between citizens of different states 
in a third state in which neither party was a resident. Later, in Lee v. 
Chesapeake & Ohio Ry.,2 a citizen of Texas sued the defendant com
pany, a corporation of Virginia, in a state court in Kentucky and the 
defendant petitioned to remove to the United States district court be
cause of diversity of citizenship. On a motion to remand to the state 
court, the Wisner case was overruled on the ground that diversity of 
citizenship having given the federal court jurisdiction, Section 51 of 
the Judicial Code limiting venue to the residence of the plaintiff or the 
defendant could not be applied to defeat federal jurisdiction where the 

tProfessor of Law in the University of Wisconsin Law School.
12O3 U. S. 449 (1906).
2260 U. S. 653 (1922).
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case had been properly brought in the state court. The author in his 
treatment of the subject after setting out the position taken states: “The 
opinion pronounced the Wisner case essentially unsound and definitely 
overruled it. The rule was emphatically applied that the privilege in 
question is that of the defendant and in no sense is dependent on the 
will or acquiescence of the plaintiff; therefore that, when the defendant 
petitioned for removal, he waived his exemption from suit in the wrong 
district and the plaintiff had no voice in the matter.” A recent case de
cided since the publication of the book should be noted in connection with 
the problem dealt with on page 71 where it is accurately stated that 
corporations are regarded as inhabitants of the district “only where 
they are incorporated notwithstanding that they own property and do 
business in other districts.” The author continues to state that, “In 
such other districts they cannot be sued against their objection in the 
United States district court, except that suits based on diverse citizen
ship only may be brought against corporations in the district where 
plaintiff resides.” The leading citations for this position are then given, 
but the now famous case of Nierbo Co. et al. v. Bethlehem Shipbuilding 
Corporation,3 had not yet been written. For most practical purposes 
the Nierbo case destroys the effect of former decisions by holding that 
if the defendant corporation has obtained a permit to do business in 
a state other than that in which it is incorporated, it is deemed to have 
waived the venue statute permitting suit only at the residence of the 
plaintiff or of the defendant. Thus, if a citizen of State A sues a corpo
ration organized in State B in a Federal Court of State C in which the 
corporation has obtained a permit to do business, the corporation is 
held to have waived venue limitations and the jurisdiction exists by 
virtue of diversity of citizenship. Throughout the book key cases upon 
nearly every point have been cited with accuracy and it came out at 
a time when many of the significant changes such as in the case of 
Erie R.R. v. Tompkins,4 had been made. The interesting question is 
presented of whether Gelpcke v. Dubuqiie^ has been overruled by the 
Erie case. If the latter case were logically followed, the validity of an 
issue of municipal bonds would seem to be a question purely of state 
law which the federal courts would have to follow even though it over
ruled a former decision under which the bonds were issued and sold.

*308 U. S. 165 (1939).
‘304 U. S. 64 (1938).
*1 Wall. 175 (U. S. 1864).
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The author concludes, however, that “the injustice of the situation 
seems so clear, when the bonds have been purchased by the present 
plaintiffs in reliance on the first decision, that it is not impossible that 
some way to retain the Gelpcke doctrine will be found.”0

Throughout the book the Federal Rules of Civil Procedure, which 
went into effect in the fall of 1938, have been referred to with brief 
comment. Obviously in so short a space a complete treatment of the 
procedural problem could not be given nor has it been attempted. The 
same is true of the revised rules of the Supreme Court adopted in 1939 
which are referred to in the treatment of appellate procedure. The treat
ment given of procedural rules serves largely to create awareness of 
the change which they have worked rather than give a complete dis
cussion of them. They have been neatly placed where they stand out 
most effectively with the other problems discussed in the book, and 
excerpts from the rules have been included in many places. Federal 
jurisdiction and procedure lends itself to this type of condensed treat
ment because some key case by the Supreme Court of the United States 
solves the jurisdictional problem and eliminates the necessity of dis
cussion of the many variable views which might exist in a similar 
analysis of state procedural and jurisdictional problems.

After reading this book one wonders how so much could be included 
in so little space. It presents an accurate summary of the jurisdiction 
of all courts of the United States and includes much helpful material 
in respect to the practice before them. For the beginner a better review 
of the subject would be hard to find. For the experienced practitioner 
in federal courts the book may be read with profit to obtain a compre
hensive picture of federal jurisdiction as a whole, including the many 
changes of recent years. This little book upon a big subject should 
find a place in every lawyer’s library. A few evenings spent in careful 
reading of this pointed treatment of the subject would give a good pic
ture of the federal court system in its operation today and serve as an 
excellent refresher to those who are generally informed upon the subject. 
The time would be well spent.

MASON LADD*

eP. 207.
♦Dean of the College of Law, the University of Iowa.
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CRIMINAL APPEALS IN AMERICA—by Lester B. Orfield.f Little, Brown and 
Company, Boston, 1939. Pp. ix, 321. $5.00.

For historical reasons explained in this book the appeal in criminal 
cases was not a common law institution. Special situations gave rise to 
special remedies. Some of these had a vigorous, though contorted 
growth. Taken altogether, however, they did not fulfill the functions of 
a modern criminal appeal. Most of the legislative attempts at it have 
been piece-work. Is there delay? Pass a statute to correct it. Are there 
reversals on technicalities? Pass a statute forbidding them. Is the record 
on appeal unsatisfactory? Change it. Should the state have an appeal? 
Provide for it. Professor Orfield has brought together for the first time 
the historical roots, the later growth, and a critical analysis of the mod
ern statutes that attempt to view the problem as a whole. He has also 
included references to about all the extant literature on the subject, and 
this within the compass of 305 pages in which there is, if anything, too 
much repetition, probably by reason of the fact that the chapters were 
published as separate articles. The administration of justice in America 
owes a large debt to Professor Orfield for preparing this work and to 
the National Conference of Judicial Councils for its wide distribution. 
The work constitutes a starting point for all new departures.

The reviewer believes that not enough consideration has been given to 
the fact that the problem is an individual one for each state. Each 
state has developed individual habit patterns. Devices successful in 
one jurisdiction cannot always be successfully transplanted to another. 
For example, the author gives certain figures for California taken from 
Ronald Beattie’s study. In six years there were 44,842 felony convic
tions, 942 defense appeals were decided on the merits and there were 100 
reversals. It is evident, therefore, that appellate appeals and reversals 
play a small part in the administration of criminal justice in California. 
Few convictions are reversed on technicalities, although most of the 
remedies suggested by the author for preventing technical reversals are 
non-existent in the state. What evidence is there that appellate judges 
without trial experience are more technical than those who have come 
up from the trial bench? The present Supreme Court of the United States 
has shown no disposition to exalt technicalities, although only two of its 
members were trial judges and those two in inferior courts. Coming 
back to the criminal statistics in California, wThile only two per cent of 
the convictions are carried through to an appeal, it is estimated that that 

tProfessor of Law, University of Nebraska Law School.
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means about 200 opinions a year and many times that if Professor 
Orfield’s recommendation is adopted that each appellate judge write an 
opinion. Most of these appeals are decided by an intermediate court 
and do not reach the supreme court. To add this burden to the supreme 
court as recommended by Professor Orfield, would swamp it completely. 
Whenever appeals reach a certain number, intermediate courts must be 
created, and when the hearings in the highest court reach a certain 
number, the highest court must pick and choose its cases as does the 
Supreme Court of the United States. To enlarge the highest court to 
fifty or one hundred members, as in France and Germany, is to lose the 
certainty and finality that a modern supreme court can bring about in 
the law.

Each state must work out its own organization in accordance with 
its volume of business and with its traditions. The objects that should 
be accomplished in a criminal appeal are, however, substantially the 
same everywhere. Although weighty names can be cited contra, the 
overwhelming opinion among laymen and lawyers is in favor of an 
appeal. What should be its scope? There is general agreement in includ
ing errors in law appearing in the record, disregarding, however, errors 
which have probably not resulted in the conviction of an innocent man 
and errors which do not involve a serious departure from the essentials 
of a fair trial. On the other hand, no one would advocate a complete 
retrial, hearing all the witnesses. Certainly one trial is enough. Is there 
not, however, a place for a critical review of the evidence, giving all 
due weight to the fact that the jury has heard the witnesses? In the 
excitement of a trial before a single judge important considerations are 
often overlooked. A calm reconsideration by an experienced appellate 
judge is a valuable corrective of trial mistakes. As the Pope says in his 
review of the case of Guido and his accomplices for the murder of 
Pompilia and her family in Browning’s The Ring and the Book:

“Through hard labor and good will, 
And habitude that gives a blind man sight 
At the practised finger-ends of him, I do 
Discern, and dare decree in consequence, 
Whatever prove the peril of mistake.”

Were such a review made, however, by some appellate courts in this 
country, what would be the result? Bear in mind that from seventy to 
eighty per cent of those in state prisons have arrived there on a plea of 
guilty and not by a trial. It is only reasonable to suppose a good propor-
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tion of the other cases present disputable questions of fact, yet the re
versals are almost negligible. When the records of cases affirmed are 
examined, it comes as a shock to see that juries have convicted on eye
witness testimony of personal identification that no competent psycholo
gist would trust for a moment, on dubious inferences from disputable 
circumstances, on suspicious corroboration, on expert testimony of ques
tionable scientific value. Are we, then, to conclude that innocent men are 
being convicted? No. The evidence shows this seldom happens. What 
does happen is that the police get the right man from stool-pigeons, 
undercover agents, tips from the underworld, extorted confessions, their 
knowledge of criminals, and a good hunch. None of this is put in evi
dence. The courts in several of our states have now reached a formula. 
If the jury by well-known devices has brought in its expected verdict of 
guilty, the question before the appellate court is not whether the guilt 
has been proved to a moral certainty and beyond a reasonable doubt, 
not even whether the evidence preponderates in favor of guilt, but 
whether the prosecution has got into the record the minimum to get to 
the jury. The record does not justify the verdict any more than the 
ordeals of fire and water demonstrated guilt, but the guilty were usually 
convicted by the ordeal and the innocent usually acquitted because the 
ordeal was manipulated to accomplish that purpose. The appellate courts 
in several of our states have an affirmance complex. They have emanci
pated themselves from reversals for technical error, but in most states 
they have not the authority under the law to accomplish the results 
contemplated in New York. There Section 528 of the Code of Criminal 
Procedure permits the appellate courts to order a new trial if “satisfied 
that the verdict was against the weight of evidence or against law, or 
that justice requires a new trial.”

The task of the past generation of appellate courts has been to free 
the criminal law from technicalities and avoid reversals for error which 
have nothing to do with guilt or with the fundamentals of a fair trial. 
It may be the task of the next generation to remove archaic obstructions 
to the admission of relevant evidence and to require trial courts to use 
all the resources of modern science so that a trial will demonstrate the 
question of guilt or innocence. It will not be, as under the supernatural 
tests and in our modern criminal procedure, a ritual for the purpose of 
ratifying a result otherwise determined.

A. M. KIDD*

♦Professor of Law, University of California School of Jurisprudence.
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THE ESTATE TAX ON TRANSFERS INTENDED TO 
TAKE EFFECT IN POSSESSION OR ENJOYMENT AT 

OR AFTER DEATH: HELVERING v. HALLOCK*
George E. Ray|

CIXCE the enactment of the first federal estate tax law in 1916, there 
has been in effect continually, with some changes, a provision* 1 im

posing tax upon transfers, made by a decedent inter vivos, which are 
“intended to take effect in possession or enjoyment at or after his 
death.”2 The purpose of such provision is the same as that of all the 
other provisions in the estate tax law for reaching inter vivos transfers, to 
prevent estate tax avoidance.3 Until the decision of the Supreme Court 
in Helvering v. Hallock,* however, the attitude of the Court, directed 
toward a restrictive concept of the term “transfer,” and based upon 
the distinction between a tax on giving and a tax on getting, in many 
cases impeded rather than assisted in carrying out the purpose of the 

♦The writer gratefully acknowledges the assistance of Professors John M. Maguire 
and Francis C. Nash, and Randolph E. Paul, Esq., in suggestion and criticism, but the 
responsibility for what is written lies only with the writer. Although the writer is em
ployed by the Treasury Department the views herein expressed are entirely his own 
and are not to be taken as representing the views of that Department.

•fA.B., Harvard (1932), LL.B., id. (1935); member of the Bars of Massachusetts and 
New York; Office of the Legislative Counsel, Treasury Department; author of The Income 
Tax on Short Term and Revocable Trusts (1940) 53 Harv. L. Rev. 1322.

lRevenue Act of 1916, § 202 (b) ; Revenue Acts of 1918 and 1921, § 402 (c) ; Revenue 
Acts of 1924 and 1926, § 302 (c) ; Revenue Act of 1932, § 803 (a) ; Int. Rev. C/ode 
§ 811 (c).

’Sec. 201 of the Revenue Act of 1916 imposed a tax “upon the transfer of the net 
estate of every decedent. . . .” Under § 202 the value of the gross estate of the decedent 
included “the value at the time of his death of all property. . . .(b) To the extent of any 
interest therein of which the decedent has at any time made a transfer, or with respect 
to which he has created a trust, in contemplation of or intended to take effect in possession 
or enjoyment at or after his death, . . .”

•See Hughes, The Federal Death Tax, 114; Surrey and Aronson, Inter Vivos Transfers 
and the Federal Estate Tax (1932) 32 Col. L. Rev. 1332.

*309 U. S. 106 (1940).
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legislation. The Hallock decision not only reversed this trend as to 
transfers intended to take effect in possession or enjoyment at or after 
death but, by its vigorous rejection of outmoded doctrines of property 
law as criteria in modern tax measures, brought about repercussions 
which have been felt throughout the field of the estate tax and in 
the related spheres of the gift tax and income tax as well. The defi
nitiveness of the change in the Court’s attitude, while shedding con
siderable light upon the immediate problem involved in the Hallock 
case itself, has uncovered many new problems, the answers to which 
will in time serve to delimit the ultimate scope of the principles enun
ciated in that decision.

The Concept of a Taxable Transfer

While the use in the statute of the word “intended” clearly implies a 
subjective test to determine whether, in transferring property during 
his lifetime, the decedent actually intended the transferee to obtain 
possession or enjoyment of the property only at or after his death, there 
has been little attempt to apply other than an objective test.5 The 
form of the objective test has centered upon the meaning of the word 
“transfer,”6 emphasis being placed by the Supreme Court at first upon 
whether “something passed” from the decedent at his death,7 then, in 
later cases, upon whether the transfer was “testamentary in character”8 
and, finally, upon whether the decedent’s death was an “event” effecting 
“transmission from the dead to the living,” so that the transfer was 
“too much akin to a testamentary disposition not to be subject to 
estate tax.”9
A. THE DISTINCTION BETWEEN AN ESTATE TAX AND A SUCCESSION TAX

The early Supreme Court cases dealing with transfers intended to 
take effect in possession or enjoyment at or after death can be rationally 
explained only upon the basis of a distinction drawn between an estate 
or transfer tax, which is imposed upon giving, and a succession or inheri

6To the effect that a subjective test would be impracticable, see Surrey and Aronson, 
supra note 3, at 1337.

“The Supreme Court has shown little inclination toward any comprehensive definition 
of the phrase “intended to take effect in possession or enjoyment at or after his death.” 
See Lowndes, Tax Avoidance and the Federal Estate Tax (1940) 7 Law and Contemp. 
Prob. 309, 313.

7Reinecke v. Northern Trust Co., 278 U. S. 339 (1929).
8May v. Heiner, 281 U. S. 238 (1930).
®Klein v. United States, 283 U. S. 231 (1931).
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tance tax, which is a tax on getting.10 * That distinction lies at the 
bottom of cases in which transfers were held not subject to estate tax 
although it was quite apparent that the remaindermen would not get 
either enjoyment or possession until after the decedent’s death. The 
first of such cases was Shukert v. Allen**  wherein a transfer of property 
by a man 57 years of age to a trust which was to accumulate the income, 
subject to certain small contingent deductions, for 30 years unless the 
last of the beneficiaries died more than 21 years before that date, and 
then to divide the principal and undistributed income among the three 
children of the decedent, was held not taxable, although the remainder 
interests did not take effect in possession and enjoyment until after the 
grantor’s death, the Court, speaking through Mr. Justice Holmes, stating 
that “the transfer was immediate and out and out, leaving no interest 
in the testator” and the trust in its terms had “no reference to his death.”

The question which “was left unanswered” in Shukert v. Allen* 2 
namely, whether, the donor having parted both with the possession and 
his entire beneficial interest in the property when the trust was created, 
“the mere passing of possession or enjoyment of the trust fund from the 
life tenants to the remaindermen after the testator’s death,” after the 
enactment of the statute, was included within its taxing provisions, was 
answered in the negative in Reinecke v. Northern Trust Company,13 
That case involved seven trusts, five of which were made in 1919, the 
other two in 1903 and 1910. Four of the five trusts created life interests 
in income, with remainders over five years after the settlor’s death, or on 

rThe federal estate tax is a tax on transfer or transmission from the dead to the 
living, as distinguished from a tax on succession or inheritance by the living from the
dead. May v. Heiner, 281 U. S. 238 (1930) ; Ithaca Trust Co. v. United States, 279
U. S. 151 (1929); Reinecke v. Northern Trust Co., 278 U. S. 339 (1929); Chase Nat.
Bank v. United States, 278 U. S. 327 (1929) ; Saltonstall v. Saltonstall, 276 U. S. 260
(1928); Nichols v. Coolidge, 274 U. S. 531 (1928); Edwards v. Slocum, 264 U. S. 61 
(1924); Y. M. C. A. of Columbus v. Davis, 264 U. S. 47 (1924).

No attempt will be made herein to discuss the effect of the Hallock decision upon state 
death taxes. See Milliken v. People, 102 P. (2d) 901 (Colo. 1940) ; In re Sinsheimer’s 
Will, 21 N. Y. S. (2d) 573 (Surr. Ct. 1940). For discussions of state succession taxes, 
see Knouff, Death Taxes on Completed Transfers Inter Vivos (1938) 36 Mich. L. Rev. 
1284; Rottschaefer, Taxation of Transfers Intended to Take Effect in Possession or En
joyment at Grantor’s Death (1930) 14 Minn. L. Rev. 453; Note, State and Federal Taxation 
of Transfers Intended to Take Effect at Death (1940) 27 Va. L. Rev. 220.

u273 U.’S. 545 (1927).
*Ibid.
u278 U. S. 339 (1929).



946 The Georgetown Law Journal [Vol. 29: p. 943

the prior death of the life beneficiary; in the fifth trust the life interest 
was terminable five years after the settlor’s death, or on the death of 
the beneficiary, should she survive that date, with a remainder over. A 
unanimous Court, speaking through Mr. Justice Stone, declared that 
a taxable transfer required that “something pass” from the decedent 
upon his decease and that it was “at least doubtful” whether the trusts 
intended to be reached included any others than those passing from 
the “possession, enjoyment or control” of the donor at his death. Al
though the statute involved14 contained no express provision with respect 
to powers of revocation, the Court held that a power “to alter, change 
or modify the trust” reserved by the settlor, to be exercised jointly with 
the single beneficiary in the case of four trusts and jointly with a majority 
of the beneficiaries in the case of the fifth trust, did not make the transfer 
taxable, since the power was “dependent on the consent of the one en
titled to the beneficial, and consequently adverse interest,” and the trust, 
“for all practical purposes, had passed as completely from any control 
by the decedent which might inure to his own benefit as if the gift had 
been absolute.”14' The transfers made in 1903 and 1910, prior to the 
estate tax law, to the two other trusts, in which the settlor alone retained 
a complete power of revocation, were held taxable. But such transfers 
had, in the meantime, been expressly made taxable under the statute by 
the Revenue Act of 1924.15

On the same day, the Court, still speaking through Mr. Justice Stone, 
first extended the meaning of the term “transfer,” in upholding16 a 
provision17 for the inclusion in an estate of proceeds of insurance policies 
taken out by the decedent on his own life and in which he reserved the 
right to change the beneficiary, noting that “the word ‘transfer’ in the 
statute, or the privilege which may constitutionally be taxed,” could not 
be taken in such a restricted sense as to refer only to the passing of 
“particular items of property directly from the decedent to the trans
feree,” but must include the transfer of property “procured through 
expenditures by the decedent with the purpose, effected at his death, of 
having it pass to another.”18

“Revenue Act of 1921, §§ 401, 402.
“’Reinecke v. Northern Trust Co., 278 U. S. 339, 346 (1929). 
“Sec. 302 (d).
“Chase Nat. Bank v. United States, 278 U. S. 327 (1929). Mr. Justice McReynolds con

curred; Justices Sutherland and Butler dissented.
17Revenue Act of 1921, § 402 (f).
“Chase Nat. Bank v. United States, 278 U. S. 327, 339 (1929). Cf., under the income 

tax law, Helvering v. Horst, 61 S. Ct. 144 (1941); Burnet v. Wells, 289 U. S. 670 (1933).
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In Nichols v. Coolidge13 it was held that property transferred in trust, 
prior to the enactment of the Revenue Act of 1916, to pay the income 
to the settlors, then to the survivor, and then to distribute the corpus 
to their children, the interest of any child predeceasing the survivor to 
pass as provided by the statute of distribution in effect at the time of 
the survivor’s death, was not constitutionally taxable in view of the 
Fifth Amendment. The Court overlooked a chance to decide the case 
by means of an interpretation of the statute as inapplicable where a 
decedent reserves to himself a life estate. This may have been the reason 
why four justices concurred in the result without opinion.20

The distinction between an estate tax and a succession tax explains 
the Court’s upholding, a year later,21 of a Massachusetts succession tax, 
where the settlor had reserved power to alter, amend or revoke with 
the consent of one trustee, the Court declaring, through Mr. Justice 
Stone, in respect of property transferred in trust prior to the enactment 
of the law, that “so long as the privilege of succession has not been fully 
exercised it may be reached by the tax,” and that in determining whether 
the privilege had been so exercised technical distinctions between vested 
remainders and other interests were of little avail, “for the shifting of 
the economic benefits and burdens of property, which is the subject of 
a succession tax, may even in the case of a vested remainder be re
stricted or suspended by other legal devices.”21"

In May v. Heiner22 the statute was interpreted by a unanimous Su
preme Court as inapplicable to a transfer with a life estate reserved. 
There property was transferred in trust to pay the income to the 
decedent’s husband for life and, after his death, to her for life, with 
the remainder to their children. The Court, changing the emphasis from 
whether “something passed” from the decedent at his death to whether 
the transfer was “testamentary in character,” and treating the term 
“interest” in the statute23 as though it meant “title,”24 concluded that at

“274 U. S. 531 (1927). Cj. Coolidge v. Long, 282 U. S. 582 (1931), arriving at the 
same result (by a Court divided five to four) under the Massachusetts succession tax.

“Justices Holmes, Brandeis, Sanford and Stone concurred.
“Saltonstall V. Saltonstall, 276 U. S. 260 (1928).
”•/</. at 271.
“281 U. S. 238 (1930).
3Revenue Act of 1918, § 402 (c).
*C/. Holmes, J., in Corliss v. Bowers, 281 U. S. 376 (1930), reading out of the provi

sion of the income tax statute taxing to grantors the income of revocable trusts the word 
“title,” with the observation that “taxation is not so much concerned with the refinement 
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the decedent’s death “no interest in the property held under the trust 
deed passed from her to the living; title thereto had been definitely 
fixed by the trust deed.”24* The result of May v. Heiner was to limit 
to the point of emasculation the provision designed to reach inter vivos 
transfers intended to take effect in possession or enjoyment at or after 
death, since under that decision the type of transfer which would most 
clearly appear to fall within the literal language of the statute, a grant 
reserving a life estate in the grantor, was free from tax.

Shortly thereafter, in Tyler v. United States,2^ the concept of a “trans
fer” was extended, the Court holding that property owned by a husband 
and wife in tenancy by the entirety might be included in the gross estate 
of the decedent spouse26 and declaring that the question was not whether 
there had been, in the strict sense of that word, a “transfer” of the 
property by the death of the decedent, or a receipt of it by right of suc
cession, but “whether the death has brought into being or ripened for 
the survivor, property rights of such character as to make appropriate 
the imposition of a tax upon that result (which Congress may call a 
transfer tax, a death duty or anything else it sees fit), to be measured, 
in whole or in part, by the value of such rights.”26’

The insignificance of the intervening life estate of the grantor’s hus
band in May v. Heiner became evident when, on March 2, 1931. the 
Supreme Court reaffirmed, per curiam, its position in that case in Mc
Cormick v. Burnet,21 wherein the decedent merely reserved a life estate.2* 
of title as it is with actual command over the property taxed—the actual benefit for which 
the tax is paid.” Id. at 378. Cj. Int. Rev. Code § 811 (a), which taxes to the
decedent all property “to the extent of the interest therein of the decedent at the time 
of his death,” which relates to a situation where the property was not previously owned 
by the decedent himself and requires that the decedent have an interest which is vested 
under State law. See Kinney’s Estate v. Commissioner, 80 F. (2d) 568 (C. C. A. 9th, 
1935); Commissioner v. Rosser, 64 F. (2d) 631 (C. C. A. 3d, 1933).

^“May v. Heiner, 281 U. S. 238, 243 (1930).
“281 U. S. 497 (1930).
“Revenue Act of 1916, §§ 201, 202; Revenue Act of 1921, §§ 401, 402. Sec. 202 (c) 

of the 1916 Act provided for the inclusion in the gross estate of the value of property: 
“(c) To the extent of the interests therein held jointly or as tenants in the entirety 
by the decedent and any other person, or deposited in banks or other institutions 
in their joint names and payable to either or the survivor, except such part thereof as 
may be shown to have originally belonged to such other person and never to have 
belonged to the decedent.”

““Tyler v. United States, 281 U. S. 497, 503 (1930).
27283 U. S. 784 (1931); Burnet v. Northern Trust Co., 283 U. S. 782 (1931); Morsman 

v. Burnet, 283 U. S. 783 (1931).
“The decedent also Drovided for termination of the trust upon consent of one of three
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The next day Congress, by a joint resolution, amended Section 302 (c) 
of the Revenue Act of 1926 to include a transfer under which the 
transferor:

“ . . . has retained for his life or for any period not ascertainable without 
reference to his death or for any period which does not in fact end before his 
death (1) the possession or enjoyment of, or the right to the income from, the 
property, or (2) the right, either alone or in conjunction with any person, to 
designate the persons who shall possess or enjoy the property or the income 
therefrom.”29 *

Constitutional problems arose, however, in respect of the amend
ment. In Heiner v. Donnan^’ holding unconstitutional, as a denial of 
due process, a provision31 that transfers made within two years of the 
donor’s death, should be deemed to have been made in contemplation 
of death, the Supreme Court declared that the estate tax could be applied 
only to testamentary transfers. In May v. Heiner it had been held that 
a transfer with a life interest reserved was not testamentary. The statu
tory amendment, imposing a tax on a transfer wTith a life interest re
served. thus appeared of doubtful constitutional validity. Moreover, 
the amendment appeared, in a way, to complicate the estate tax, which 
can be measured by the entire estate, by adding to it a succession tax, 
which varies in amount with each beneficiary.

Before the Supreme Court was called upon to settle these problems, 
however, it held32 in 1933 that a succession tax upon a transfer with 
a life estate reserved was constitutional and33 that the gross estate of 
a grantor should include property of a trust which until his death 
he could modify in any manner except in his own favor.34 Two years 
later, in upholding35 a provision36 for inclusion in the decedent’s gross 

equal beneficiaries; for return of the trust property in the event that she should survive 
the beneficiaries, and for a reservation of control over trust investments.
’Pub. Res. No. 131, 46 Stat. 1516 (1931).
”285 U. S. 312 (1932).
“Revenue Act of 1926, § 302 (c).
“Guaranty Trust Co. v. Blodgett, 287 U. S. 509 (1933).
“Porter v. Commissioner, 288 U. S. 436 (1933).
*C/. Sanford’s Estate v. Commissioner, 308 U. S. 39 (1939), wherein it was held that 

a relinquishment of the power to change the beneficiary of a trust during the grantor’s 
life was subject to gift tax. Cf. also Burnet v. Guggenheim, 288 U. S. 280 (1933).

rHelvering v. City Bank Farmers Trust Co., 296 U. S. 85 (1935). Cf. Helvering v. 
Helmholz, 296 U. S. 93 (1935); White v. Poor, 296 U. S. 98 (1935). See Lowndes, A 
Day in the Supreme Court with the Federal Estate Tax (1936) 22 Va. L. Rev. 261.

“Revenue Act of 1926, § 302 (d).
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estate of transfers, where the enjoyment of the property transferred 
was subject at the date of his death to a power in him alone or in 
conjunction with “any person” to alter, amend, or revoke,37 the Court, 
divided five to four,38 speaking through Mr. Justice Roberts, adopted a 
new rationale to support the estate tax, stemming from Mr. Justice 
Holmes’ “penumbra” theory,39 with the declaration that the “prevention 
of evasion and the giving of practical effect to the exercise of admitted 
power” were sufficient reason for the statutory provision.39 ** The Court 
observed that “Congress may adopt a measure reasonably calculated 
to prevent avoidance of a tax” and that “a legislative declaration that 
a status of the taxpayer’s creation shall, in the application of the tax, be 
deemed the equivalent of another status falling normally within the 
scope of the taxing power, if reasonably requisite to prevent evasion, 
does not take property without due process.”391*

In Helvering v. Bullard^ the Court, applying the “penumbra” theory, 
found it possible to skirt the constitutional problems inherent in the 
new amendment and held it applicable to a trust created after the date 
of the joint resolution, on the ground that it was a reasonable means 
of preventing avoidance of the estate tax. In Hassett v. Welchthe 
amendment was held not applicable to trusts created prior to the date 
of the joint resolution, but as to trusts created after March 3, 1931, 
the loophole opened up by May v. Heiner had been effectively closed by 
legislative means.

B. CONTINGENT REMAINDERS AND “POSSIBILITIES OF REVERTER”

The question whether the value of remainders contingent upon the 
death of the grantor and “reversionary interests” or “possibilities of re
verter”42 held by the decedent at the time of his death should be in

^The decedent reserved a power to revoke or modify, to be exercised jointly with a 
beneficiary and the trustee. Cf. the provisions under the income tax law, adding after 
the word “person” the qualification “not having a substantial adverse interest. . . .” 
Int. Rev. Code §§ 166, 167, Reinecke v. Smith, 289 U. S. 172 (1933).

“Justices Van Devanter, McReynolds, Sutherland and Butler dissented without opinion. 
“See his dissent in Schlesinger v. Wisconsin, 270 U. S. 230, 241 (1926), declaring that 

“the law allows a penumbra to be embraced that goes beyond the outline of its object 
in order that the object may be secured.”

“•Helvering v. City Bank Farmers Trust Co., 296 U. S. 85, 91 (1935). 
“b/d. at 90.
*°303 U. S. 297 (1938).
"303 U. S. 303 (1938).
•“In Helvering v. Hallock, 309 U. S. 106, n. 6 (1940), Mr. Justice Frankfurter states
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eluded in his gross estate, evoking four separate answers from a see-saw
ing Supreme Court in nine years, has now been definitively answered in 
the affirmative in Helvering v. Hallock.43

The question was first affirmatively answered in 1931 by a unanimous 
Supreme Court in Klein v. United States44 In that case the decedent 
conveyed land to his wife by deeds which provided that she was to 
take the lands for life; if she should die prior to his decease, then she 
should take no greater estate and the reversion in fee should remain 
vested in him; in the event that she should survive him, then she should 
take the lands in fee simple. The Commissioner included in the gross 
estate45 the value of the lands at the decedent’s death, after deducting 
therefrom the value of the life estate, and the Court of Claims46 refused 
to allow a recovery of the tax paid. The Supreme Court affirmed on 
the ground that only a life estate was immediately vested, the grant 
of the remainder being contingent upon the happening of the condition 
precedent that the grantor die before the grantee, and, speaking through 
Mr. Justice Sutherland, in language reminiscent of Tyler v. United 
States4' declared:

‘ Nothing is to be gained by multiplying words in respect of the various 
niceties of the art of conveyancing or the law of contingent and vested remainders. 
It is perfectly plain that the death of the grantor was the indispensable and in
tended event which brought the larger estate into being for the grantee and 
effected its transmission from the dead to the living, thus satisfying the terms 
of the taxing act and justifying the tax imposed.”48

In Helvering v. Duke,4<d decided two years after the Klein case, the 
trust income was to be used by the decedent himself as trustee for the

that “ ‘a possibility of reverter’ is traditionally defined as the interest remaining in a 
grantor who has conveyed a determinable fee.” But see Note, “Contingent—Vested” 
Remainder Distinction Disaffirmed in Federal Estate Taxation of Irrevocable Trusts (1940) 
34 III. L. Rev. 867, criticizing the use in the Hallock opinion of the term “reversionary 
interest” as descriptive of what the settlor has. Cf. Restatement, Property § 154, 
defining a “possibility of reverter” as “any reversionary interest which is subject to 
a condition precedent,” and a “reversionary interest” as “any future interest left in a 
transferor or his successor in interest.”

*309 U. S. 106 (1940).
**283 U. S. 232 (1931).
“Under the Revenue Act of 1918, § 402 (c).
**42 F. (2d) 596 (Ct. Cl., 1930).
n281 U. S. 497 (1930).
*283 U. S. 231, 234 (1931).
*290 U. S. 591 (1933).
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support, maintenance and education of his daughter; should she die 
in his lifetime the trust was to cease and the trust properties were 
to revert to him. The Board of Tax Appeals held the transfer not 
taxable.50 The Circuit Court of Appeals for the Third Circuit affirmed51 
and, the Supreme Court being evenly divided, the decision below was 
allowed to stand.

In Helvering v. St. Louis Trust Co.?2 decided two years later, the net 
income of the trust was to be paid to the decedent’s daughter during 
her life, with remainder to others; the trustee was given discretionary 
power to terminate the trust whenever he might deem it wise to do so, 
whereupon the estate was to revert to the grantor; and if the daughter 
predeceased the grantor, the trust was to terminate and the trust estate 
be paid over to the grantor. The Commissioner included the value of 
the reversionary interest in the decedent’s estate.53 The Board of Tax 
Appeals held for the taxpayer,54 and the Circuit Court of Appeals for 
the Eighth Circuit affirmed.55 The Supreme Court, divided five to 
four,56 in affirming the holdings below, and, as in the Klein case, speaking 
through Mr. Justice Sutherland, declared that the grantor left in himself 
no power to resume ownership, possession, or enjoyment, “except upon 
a contingency in the nature of a condition subsequent, the occurrence 
of which was entirely fortuitous so far as any control, design, or volition 
on his part was concerned” and that “his death simply put an end to 
what, at best, was a mere possibility of a reverter by extinguishing it; 
that is to say, by converting what was merely possible into an utter 
impossibility.”57 In the companion case of Becker v. St. Louis Trust 

“23 B. T. A. 1104 (1931).
“62 F. (2d) 1057 (C. C. A. 3d, 1933).
“296 U. S. 39 (1935). For contemporary criticisms of the St. Louis Trust decisions 

see Lowndes, supra note 35, at 276-279; Note, Recent Developments in Federal Taxation 
of Inter Vivos Trusts (1936) 45 Yale L. J. 684, 690.

“Under the Revenue Act of 1924, § 302 (c).
“28 B. T. A. 107 (1933).
“75 F. (2d) 416 (C. C. A. 8th, 1935).
“Chief Justice Hughes and Justices Brandeis, Stone and tardozo dissented.
“Helvering v. St. Louis Trust Co., 296 U. S. 39, 43 (1935). Speaking through Mr. 

Justice Stone, the dissenters countered with the observation that: “Having in mind the 
purpose of the statute [to prevent tax evasions by subjecting to the death tax forms of 
gifts inter vivos which may be resorted to, as a substitute for a will, in making dispo
sitions of property operative at death] and the breadth of its language it would seem of 
no consequence what particular conveyancers’ device—what particular string—the dece
dent selected to hold in suspense the ultimate disposition of his property until the
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Co.™ the trusts, which were for each of the decedent’s four children, 
provided that if the beneficiary died before the decedent, then the trust 
was thereupon to revert to the decedent; if the decedent died before the 
beneficiary, then the property was thereupon to become the beneficiary’s; 
in either case the trust was to cease. The Commissioner included in 
gross estate the value of the entire trust estate at the time of the dece
dent's death.59 The District Court60 held in favor of the Government.61 
The Circuit Court of Appeals for the Eighth Circuit reversed62 and the 
Supreme Court, divided as in the other St. Louis Trust case, affirmed, 
in accordance with that decision.

The rule derived from the Klein, Duke and St. Louis Trust cases, as 
laboriously applied in more than 50 cases,63 was that taxability depended 
on whether the decedent’s death operated to vest a contingent remainder, 
in which case the tax applied, or to free a vested remainder from a 
‘possibility of reverter,” in which case there was no tax.64 *

In Helvering v. Hallock ’̂ the factual situations involved “possibilities 
of reverter.” In the Hallock case itself66 the trust, created under a 
separation agreement in 1919, gave the income to the grantor’s wife for 
life with a provision that “if and when” she died the trust was to term
inate and the trustee was to pay the grantor, if he was then living, any 
accrued income and the principal; if the grantor was not living, then 
moment of his death. . . . However we label the device it is but a means by which the 
gift is rendered incomplete until the donor’s death. The extent to which it is incom
plete marks the extent of the ‘interest’ passing at death, which the statute taxes.” 
Id. at 46, 47.

**296 U. S. 48 (1935).
“Under the Revenue Act of 1926, § 302 (c).
"For the Eastern Division of the Eastern District of Missouri.
®The case is unreported but appears in 15 Am. Fed. Tax Rep. 987 (1934).
*76 F. (2d) 851 (C. C. A. 8th, 1935).
’’See Mr. Justice Roberts’ dissenting opinion in Helvering v. Hallock, 309 U. S. 106, 

123 (1940).
'"‘For a detailed exposition of such rule, see Harsch and Kaminoff, Transfers Intended to 

Take Effect in Possession or Enjoyment at or After Transferor’s Death Under the Federal 
Estate Tax (1940) 15 Wash. L. Rev. 19. See also Magill, The Supreme Court on Federal 
Taxation, 1939-40 (1940) 8 U. of Chi. L. Rev. 1, 13.

*309 U. S. 106 (1940); Note, supra note 42, (1940) 34 III. L. Rev. 867; Note, Inter 
I’irw Transfers and the Federal Estate Tax (1940) 49 Yale L. J. 1118; (1940) 53 Harv. 
L. Rev 884; (1940) 33 III. L. Rev. 867; (1940) 38 Mich. L. Rev. 1350; (1940) 24 Minn. 
L. Rev. 884; (1940) 26 Va. L. Rev. 830.

*No. 110, Helvering v. Hallock, et al., Trustees; No. Ill, Helvering v. Hallock, Execu
trix; No. 112, Helvering v. Squire.
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payment was to be made to his son and daughter. The grantor’s wife 
survived him. The Board of Tax Appeals held in favor of the tax
payer;67 * * the Circuit Court of Appeals for the Sixth Circuit affirmed,8S 
and the Supreme Court reversed. In Rothensies v. Huston™ the trust, 
which was set up under an antenuptial agreement in 1925, provided that 
the income was to be paid to the prospective wife for life; if she should 
die during the lifetime of the grantor the principal and accumulated 
income were to be paid to him free of trust; if she should survive him 
the principal and accumulated income were to be paid to her free of 
trust. The wife survived her husband. The District Court held for 
the taxpayer;70 the Circuit Court of Appeals for the Third Circuit 
affirmed;71 * the Supreme Court reversed. In the Bryant case12 the trust, 
set up in 1927, provided for the payment of the income to the grantor’s 
wife for life; upon her death to him, if he should survive her, and upon 
the death of the survivor, unless the trust had been modified or revoked, 
to pay the principal to his executors or administrators. A further pro
vision gave him and his wife jointly during their lives and to the survivor 
power to modify, alter, or revoke. The grantor’s wife survived him. 
The Board allowed the Commissioner to include in the gross estate of 
the decedent only the value of a “vested reversionary interest” which 
the grantor had reserved to himself.73 The Circuit Court of Appeals for 
the Second Circuit sustained the Board74 and the Supreme Court affirmed.

Mr. Justice Frankfurter, speaking for six justices of a divided Court,75 
in holding for the Government under the Revenue Act of 1926,76 noted 

e734 B. T. A. 575 (1936).
*102 F. (2d) 1 (C. C. A. 6th, 1939).
~No. 183, 309 U. S. 106, n. (1940).
70Eastern District of Pennsylvania. The case is unreported.
^Rothensies v. Cassell, 103 F. (2d) 834 (C. C. A. 3d, 1939).
"No. 399, Bryant v. Helvering, 309 U. S. 106, n. (1940).
7336 B. T. A. 669 (1937).
74104 F. (2d) 1011 (C. C. A. 2d, 1939).
’’“Chief Justice Hughes concurred in the result upon the ground that each of the 

cases was controlled by the Court’s decision in Klein v. United States, 283 U. S. 231 
(1931). Justices Roberts and McReynolds dissented.

70Sec. 302 (c). The Court observed that the issue did not turn on the “unglossed text” 
of § 302 (c), that in its enforcement Treasury and courts alike encounter three “recent” 
decisions of the Supreme Court, the Klein and the two St. Louis Trust cases. But the 
Klein case was decided in 1931, nine years before the Hallack decision, and the St. Louis 
Trust cases were decided in 1935.

The Court granted certiorari “Because of the difficulties which lower courts have found
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that all of the cases before the Court involved trusts providing for 
return or reversion of the corpus to the donor upon a contingency 
terminable at his death, and that although the taxable event was a 
transfer inter vivos, the measure of the tax was the value of the trans
ferred property at the time when death brought it into enjoyment. After 
observing that in the Klein case the Court “rejected formal distinctions 
pertaining to the law of real property as irrelevant criteria in this field 
of taxation/'76* he went to the heart of the problem in the following 
passage:

‘‘The inescapable rationale of this decision, rendered by a unanimous Court, 
was that the statute taxes not merely those interests which are deemed to pass 
at death according to refined technicalities of the law of property. It also taxes 
inter vivos transfers that are too much akin to testamentary dispositions not 
to be subjected to the same excise. By bringing into the gross estate at his 
death that which the settlor gave contingently upon it, this Court fastened on 
the vital factor. It refused to subordinate the plain purposes of a modern fiscal 
measure to the wholly unrelated origins of the recondite learning of ancient 
property law. Surely the Klein decision was not intended to encourage the belief 
that a change merely in the phrasing of a grant would serve to create a judicially 
cognizable difference in the scope of Sec. 302 (c), although the grantor retained 
in himself the possibility of regaining the transferred property upon precisely 
the same contingency. The teaching of the Klein case is exactly the opposite.”77

The opinion criticized the St. Louis Trust cases, noting that because 
of the prior death of the grantor in those cases and the Klein case the 
interest of the beneficiary “ripened into full dominion” and that although 
in all three cases the event which gave to the beneficiaries a dominion 
over property which they did not have prior to the donor’s death 
was an act of nature outside the grantor’s “control, design or volition,” 
in the St. Louis Trust cases “a mere difference in phrasing the circum
stance by which identic interests in property were brought into being— 
varying forms of words in the creation of the same worldly interests— 
was found sufficient to exclude the St. Louis Trust settlements from the 
application of the Klein doctrine.”77* The opinion might well have 
stopped there, since it had disposed of the question in the case.

The opinion appears to beg the question in an ambiguous observation 
in applying the distinctions made by these cases and the seeming disharmony of their 
results, when judged by the controlling purposes of the estate tax law.” 309 U. S. 106, 
110 (1940).

**ld. at 111.
at 112
at 114.
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that the terms of the grants in the three cases on review differ “in detail” 
from each other, as all three differ from the “formulas of conveyance” 
used in the Klein and St. Louis Trust cases. The meaning of “detail” 
and “formulas of conveyance” is uncertain. Similar ambiguity exists in 
the further statement that if the “technical forms” in which interests 
contingent upon death are cast should control, it becomes necessary 
to determine whether the differing “terms of conveyance” in issue 
“approximate more closely” those used in the Klein case or “have a 
greater verbal resemblance” to those that saved tax in the St. Louis Trust 
cases. The opinion seems guilty of its own indictment that:

“Such an essay in linguistic refinement would still further embarrass existing 
intricacies. It might demonstrate verbal ingenuity, but it could hardly strengthen 
the rational foundations of law. The law of contingent and vested remainders 
is full of casuistries.”78

Finding in the Klein case a “harmonizing principle” of statutory 
construction, the opinion concluded that stare decisis did not compel 
the acceptance of the distinctions made in the St. Louis Trust cases 
“as starting points for still finer distinctions spun out of the tenuosities 
of surviving feudal law,” since the Klein case “rejected the presupposi
tion of such distinctions for the fiscal judgments which § 302 (c) de
mands”;79 that the Court did not have before it interests created or 
maintained in reliance on the St. Louis Trust cases, since the settlements

78ZJ. at 117. The opinion is strengthened in its thesis that the importation of these dis
tinctions and controversies from the law of property into the administration of the estate 
tax precludes a fair and workable tax system by pointing to great diversities among the 
several states as to the conveyancing significance of like grants, conflicting lines of 
decisions in the same state, and “inevitable confusion” and “snares which inevitably 
await an attempt to base estate tax law on the ‘niceties of the art of conveyancing.’” 
Id. at 117. The opinion enunciates broad principles of taxation in stating that “essen
tially the same interests, judged from the point of view of wealth, will be taxable or 
not, depending upon elusive and subtle casuistries which may have their historic justifica
tion but possess no relevance for tax purposes. These unwitty diversities of the law 
of property derive from medieval concepts as to the necessity of a continuous seisin. 
Distinctions which originated under a feudal economy when land dominated social 
relations are peculiarly irrelevant in the application of tax measures now so largely 
directed toward intangible wealth.” Id. at 118.

™Id. at 119. The opinion cut into Helvering v. Reynolds Tobacco Co., 306 U. S. 110 
(1939), in stating that while stare decisis “represents an element of continuity in law,” 
it is “a principle of policy and not a mechanical formula of adherence to the latest 
decision, however recent and questionable, when such adherence involves collision with a 
prior doctrine more embracing in its scope, intrinsically sounder and verified by ex
perience.” 309 U. S. 106, 119 (1940).



The Estate Tax on Transfers 957

were made and the settlors died before those decisions,80 and that the 
want of specific congressional repudiation of the St. Louis Trust cases 
was not an implied instruction by Congress to the Court not to recon
sider whether those decisions, in conjunction with the Klein case, “make 
for dissonance of doctrine.”S1

The dissenting opinion of Mr. Justice Roberts criticizes mainly the 
methods rather than the objectives of the majority. Declaring that 
“there is certainly a distinction in fact” between the transaction in the 
Klein case and those in the St. Louis Trust cases which the courts, the 
Board of Tax Appeals and the Treasury had found no difficulty in 
observing, the dissent asserted that the distinction was “one of substance, 
not merely of terminology and not dependent on the niceties of con
veyancing or recondite doctrines of ancient property law”;81’ even if 
this were not so, the rule of interpretation adopted in the St. Louis Trust 
cases, indicated since 192 782 by the Supreme Court as the one applicable, 
should not be abandoned after having been followed in not less than

*See Paul, Selected Studies in Federal Taxation (Third Series 1939) 458, noting 
that the opinion failed to take into account either taxpayers who abstained from charging 
trusts already in existence in 1935 or those who created them subsequent to the decisions. 
See also Nash, What Law of Taxation (1940) 9 Fordham L. Rev. 172-174; Tye, Federal 
Taxation of Irrevocable Trusts Re-examined (1940) 18 Taxes 216, 224. Cf. Note, supra 
note 42 (1940) 34 III. L. Rev. 867, 868, concluding that since the Court and not Con
gress wrought the change, the retroactivity problem, at least as to trusts created after 
the adoption of the statute and before the St. Lends Trust cases, was avoided.

In T. D. 5008, 1940—2 Cum. Bull. (Sept. 19), the Treasury has held that as to 
transfers made during the period between November 11, 1935, the date of the St. Louis 
Trust decisions, and January 29, 1940, the date of the Hallock decision, the property trans
ferred shall not be included in the decedent’s gross estate where the Commissioner, whose 
determination therein shall be conclusive, determines that the transfer “is classifiable 
with” the transfers involved in the St. Lotus Trust cases rather than with the transfer 
involved in the Klein case, if the transfer shall have been treated for gift tax purposes 
as a gift measured by the value of the property undiminished by reason of a provision 
by which the property is to revert.

‘The opinion added that it would require “very persuasive circumstances enveloping 
congressional silence to debar this Court from re-examining its own doctrines,” and that 
to explain the non-action by Congress would be “to venture into speculative unrealities,” 
since Congress may not have had its attention directed to an undesirable decision “for 
any number of reasons that may have moved the Treasury to stay its hand.” 309 U. S. 
106, 119-120 (1940). See Paul, op. cit. supra note 80, at 460, observing that non
action “is not a reliable weather vane with which to test congressional intent.”

"’309 U. S. 106, 123 (1940).
"Citing Shukert v. Allen, 273 U. S. 545 (1927). Cf. Griswold, A Summary of the 

Regulations Problem (1941) 54 Harv. L. Rev. 398, 406.
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50 cases; moreover, the rule was in accord with administrative regulations 
and Congress had thrice re-enacted the law without amendment.83 Mr. 
Justice Roberts concluded that the action of the majority was “an alto
gether unwise and unjustified exertion of power” and unnecessary since 
it had been and still was open to Congress to change the rule by amend
ment of the statute,84 and that there was no difficulty in phrasing a 
satisfactory amendment.85

While it is true that Congress might have changed the rule by amend
ment of the statute, the decision appears to be a wholly salutary and 
desirable one.86 In the earlier cases enunciating the concept of a transfer 
the Supreme Court, relying upon the distinction between a transfer tax 
and a succession tax, had neglected the purpose of the statutory provi
sion for taxing inter vivos transfers intended to take effect in possession 
or enjoyment at or after death and had read into the statute limitations 
derived from property law concepts of title. The Hallock decision, by 
casting out these “unwitty diversities of the law of property,” will 
discourage efforts at estate tax avoidance through the use of transfers 
in which the decedent up to the time of his death retains a string attached 
to the property. The decision left two principal subordinate questions 
unsolved, however, and raises numerous other minor problems, not 
only in the field of the estate tax but in those of the related gift tax 
and the income tax as well.

The Value of the Interest to be Included in the Gross Estate

The most pressing problem arising from the Hallock decision is that 
as to the value of the interest to be included in the gross estate of the dece
dent where there is a revisionary interest reserved by him. The ques
tion is complicated not only by an apparent conflict between the language 
of the Supreme Court’s opinion and the position taken by the Govern
ment in the cases disposed of in the Hallock decision, but also by a com
plete lack of uniformity in the lower court and Board decisions.

“The dissent noted that the principle announced in the St. Louis Trust cases in 1930 
had a substantial body of authority back of it following and applying May v. Heiner, 
281 U. S. 238 (1930), and McCormick v. Burnet, 283 U. S. 784 (1931).

“Calling attention to the amendment of March 3, 1931, following the reaffirmance of 
May v. Heiner, 281 U. S. 238 (1930), and the amendment of § 302 (d) in 1936 to take 
care of the situation brought up in White v. Poor, 296 U. S. 98 (1935).

“See Paul, op. cit. supra note 80, at 463.
“Those who doubt its value in clarifying the law should delve into the incredible maze 

discussed in Harsch and Kaminoff, supra note 64.
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a. the hallock decision. The language of Mr. Justice Frank
furter in the Hallock case indicates an intent to use as the measure of 
the tax the value at death of the entire property transferred inter vivos. 
The opinion, after noting that “In each case the Commissioner of In
ternal Revenue included the trust property in the decedent’s gross 
estate,” goes on to add that “The taxable event is a transfer inter vivos 
but the measure of the tax is the value of the transferred property 
at the time when death brings it into enjoyment.”86* In discussing the 
St. Louis Trust cases81 the opinion states that “On the authority of the 
Klein case the Commissioner had included in the taxable estates the 
gifts to which, in the St. Louis Trust cases, the grantor’s death had 
given definitive measure” and adds that in the Klein case88 “this Court 
swept the gift into the gross estate.”88* But the Commissioner did not 
act uniformly in all three cases. In the Klein case he included in the 
gross estate the value of the lands at Klein’s death only after deducting 
therefrom the value of his wife’s life estate; in Helvering v. St. Louis 
Trust Co. he included only the value of the reversionary interest in the 
gross estate, and in Becker v. St. Louis Trust Co., he included in the 
gross estate the value of the entire trust.89 In the Duke case™ the 
problem was avoided by a stipulation that the deficiency should be 
computed “as required by the statutes.”91

The facts of the several cases involved in the Hallock decision do 
little to clarify the problem. In the Hallock case the Commissioner 
in his deficiency notice included the full value of the trust corpus,92 
but on appeal to the circuit court he conceded a reduction for the life 
estate93 and in his recomputation for purposes of judgment upon return 
of the cases to the Board he reduced the net estate by the value of the 
stipulated life estate interest.

The Bryant case originally involved three trusts, but as to two trusts 
there was no appeal. The deficiency notice included in gross estate *• 

*•309 U. S. 106, 110-111 (1940).
"Helvering v. St. Louis Trust Co., 296 U. S. 39 (1935) ; Becker v. St. Louis Trust Co., 

296 U. S. 48 (1935).
■“Klein v. United States, 283 U. S 231 (1931)
•-3O9 U S. 106, 113 (1940).
"But there was also reliance upon the contemplation of death provision in this case. 
“290 U. S. 591 (1933).
"23 B. T. A. 1104, 1111 (1931).
“34 B. T. A. 575, 577 (1937).
"Brief for Petitioner, p. 6, Commissioner v. Hallock. 102 F. (2d) 1, 2 (C. C. A. 6th, 1939).
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the value of a “reversionary interest” in one of the two trusts94 but 
did not include any value on account of the second trust.95 In his answer 
the Commissioner included the full value of the corpus of the second 
trust. The Board held in the taxpayer’s favor as to both trusts.96 In 
the case of the third trust, which was the one involved in the appeal, 
the deficiency notice included only the “remainder value” of the trust, 
after excluding the value of the life estate,97 but the Commissioner's 
answer affirmatively alleged that there should be included in the dece
dent’s gross estate the “full value of the corpus . . . instead of the 
present worth of the reversionary interest in the corpus as of the date 
of the decedent’s death.”98 The Board held that the Commissioner was 
not entitled to include “any value in excess of the said reversionary’ 
interest”99 and both the Circuit Court of Appeals1™ and the Supreme 
Court101 affirmed. The latter Court, noting that before the Board, the 
Commissioner was “in part successful,” added that the Board “allowed 
the Commissioner to include in the decedent’s gross estate only the 
value of a ‘vested reversionary interest’ which the Board held the 
grantor had reserved to himself.”101*1

In Rothensies v. Huston, the entire trust corpus was included in gross 
estate by the Commissioner. The case was unreported in the District 
Court, and the Circuit Court of Appeals, in affirming, confined itself 
merely to the question of law. Labelling itself an “inferior” Federal 
court, it awaited “the judicial miracle of the loaves and the fishes, four 
becoming five.”101b In the Supreme Court the Government conceded 
the exclusion of the value of the life interest102 and the Court, in revers
ing, merely noted that the Circuit Court deemed Becker v. St. Louis 
Trust Co. “controlling against the inclusion of the trust corpus in the 
gross estate.”102*

8136 :B. T. A. 669, 672 (1937).
*Id. at 679.
oaId. at 678, 679.
"Id. at 671, 672.
wId. at 672.
wId. at 677.
1(X)104 F. (2d) 1011 (C. C. A. 2d, 1939).
W13O9 U. S. 106 (1940).
maZ<Z. at 116.
1<abRothensies v. Cassell, 103 F. (2d) 834, 837 (C. C A. 3d, 1939).
102Brief for petitioner, p. 2, n. 1.
102a309 U. S. 106, 116 (1940).
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While it appears from the language of the Supreme Court in the 
Hallock case that the Commissioner might successfully have included 
in the decedent’s gross estate the entire value at his death of the trust 
property, there appears in that case and the other cases that have reached 
the Supreme Court a marked hesitancy upon the part of the Government 
to go so far. The Government instead has shown in some instances a 
surprising willingness to permit the exclusion from the decedent’s gross 
estate of life estates outstanding at the time of the decedent’s death.

b. the lower court and board decisions. The lower court and 
Board of Tax Appeals decisions following the Hallock case show no 
greater uniformity of treatment of the value question than do those of 
the Supreme Court. In Bradlee v. White,™ wherein the decedent’s 
executrix had a life interest in the income of the trust, the District Court 
for the District of Massachusetts upheld the Commissioner in including 
in the gross estate the value of the decedent’s “remainder interest.” 
In Commissioner v. Flanders,™ wherein the decedent himself had a life 
interest in the trust income, the Circuit Court of Appeals for the Second 
Circuit, in reversing the Board,105 held that the reversionary interest of 
the decedent, contingent upon his surviving two younger brothers, should 
have been included in the gross estate, but the Court did not endeavor 
to place a value on the reversionary interest and remanded the case 
to the Board with instructions to include in the decedent’s gross estate 
the value of his interest in the corpus of the trust. In Adriance v. 
ginj,106 however, the same Circuit Court of Appeals upheld a decision 
below,107 * including the entire trust corpus in the decedent’s estate, and 
refusing to allow as a claim the present value of the wife’s life estate 
in the income. The Board, in two cases following the Hallock deci
sion,™ required the inclusion in the decedent’s gross estate of the value 
of the entire corpus of the trust, the decedent in each of the cases him
self having a life interest in the income. A similar result was reached

1431 F. Supp. 569 (D. Mass. 1940).
“*111  F. (2d) 117 (C. C. A. 2d, 1940).
' ^Estate of Edward Severin Clark, 39 B. T. A. 1241 (Docket No. 88787, mem. op., 

Feb. 17, 1939).
“*113  F. (2d) 1013 (C. C. A. 2d, 1940).
1O730 F. Supp. 70 (S. D. N. Y. 1940).
l"*Safe  Deposit & Trust Co. of Baltimore, Ex’r, 41 B. T. A. 580 (1940) ; Estate of 

John S. Conant, 41 B. T. A. 739 (1940).
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in a memorandum decision.109
c. the treasury position. The Treasury has taken the position 

in its Regulations that where there is a life estate outstanding at the 
time of the decedent’s death there is to be included in the gross estate 
only the value as of the date of his death of the estate in remainder, 
unless the life estate had been transferred in contemplation of the 
decedent’s death “or otherwise as to render it a part of the gross 
estate.”110 This stand apparently rests upon the Bryant case,111 wherein 
the Board’s refusal to allow the inclusion of the wife’s life estate in the 
decedent’s gross estate under Sections 302 (a) and (c)112 * was upheld.

But the only authority cited by the Board for its holding requiring the 
exclusion of the life estate in the Bryant case was May v. Heiner112 
and the Supreme Court might have taken this opportunity to overrule 
that case. The fact that it did not expressly do so does not go far toward 
removing the grave doubts as to the continued authoritativeness of that 
decision, despite the protection offered it by Hassett v. Welch114 * That 
the Court at the time of the Hallock case had such doubts appears from 
its reference in a footnote in that case116 to the “Congressionally dis
carded May v. Heiner doctrine.”116 Although the continued force of 

109Chase Nat. Bank of New York, Trustee, 41 B. T. A. 1342 (Docket No. 91703, 
mem. op., Mar. 30, 1940), on review, C. C. A. 2d.

110U. S. Treas. Reg. 80, Art. 17, as amended by T. D. 5008, 1940—2 Cum. Bull. (Sept. 19).
mHelvering v. Hallock, 309 U. S. 106 (1940), aff’g, 104 F. (2d) 1011 (C. C. A. 2d, 1939), 

per curiam, 36 B. T. A. 669 (1937).
^Revenue Act of 1926.
u3281 U. S. 238 (1930). In the deficiency notice in the Bryant case the Commissioner 

included the “remainder value” of the trust under § 302 (c), but in his answer he 
affirmatively alleged that there should be included the “full value of the corpus” pur
suant to “subdivisions (a), (c) and/or (d) of section 302. . . .” The entire discussion of 
this point of “full value of the corpus” as against “remainder value,” prior to the Supreme 
Court’s opinion, appears in the following language of the Board: “Neither could the 
value of the wife’s life estate be included under subdivisions (a) or (c), as affirmatively 
alleged. Cf. May v. Heiner, 281 U. S. 238. The respondent’s contention that any value 
of the corpus of the July 2, 1917, trust in excess of the reversionary interest determined 
by him in the amount of $478,918.42 should be included in decedent’s gross estate is, 
therefore, denied.” Estate of Bryant, 36 B. T. A. 669, 672 (1937). The Circuit Court 
merely affirmed per curiam. 104 F. (2d) 1011 (C. C. A. 2d, 1939).

114303 U. S. 303 (1938). There is doubt as to the survival of this case also. See Paul, 
op. cit. supra note 80, at 373, n. 67; Note, supra note 65, (1940) 49 Yale L. J. 118, 122.

11B3O9 U. S. 106, 120, n. 7.
u6See Paul, op. cit. supra note 80, at 462, n. 137, questioning how a prospective over-
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May v. Heiner was acknowledged by the Board in a case involving an 
abortive attempt by the Government after the Hallock decision to in
clude annuities in the computation of estate tax, the Board stating that 
“it is still true, under May v. Heiner, that the rights of the decedent’s 
survivors are not to be regarded as attributable to the death, but to a 
contract made during life,”117 the realistically minded Supreme Court 
which decided Helvering v. Hallock is not likely to pay further homage 
to May v. Heiner, a case so obviously within the statute, even prior to 
its amendment.

Moreover, granted that the value of the wife’s life estate in the Bryant 
case should not have been included as part of the decedent’s gross estate 
under Subdivision (a) of Section 302,118 since (a) is a general provi
sion and not confined to property which the decedent has transferred 
inter vivos, there is no reason why Subdivision (c), directed at tax avoid
ance through inter vivos transfers, should be likewise limited.

The Treasury position, requiring the exclusion of a life estate out
standing at the time of the testator’s death unless the life estate was 
transferred in contemplation of death “or otherwise as to render it a 
part of the gross estate” apparently contemplates that the life estate 
shall have already been subjected to gift tax. The question then arises, 
due to the correlation of the estate tax and the gift tax,119 whether inter 
vivos transfers of property which, under the Hallock case, must be in
cluded in the decedent’s gross estate, may yet be subject also to gift tax.120

ruling by the 1931 Joint Resolution on May v. Heiner, which was merely one case in a 
cluster of five cited in the St. Louis Trust cases, could be interpreted as effecting an 
implied retroactive overruling of a case incidentally citing May v. Heiner in such a way 
as to make applicable a new rule of law to trusts created in 1917, 1919 and 1925.

u7Charles F. Clise, 41 B. T. A. 820, 824 (1940), on review, C. C. A. 9th. Cf. Hariot 
Reynolds Schultz, 38 B. T. A. 59 (1938). The annuity presents a loophole for one who 
seeks to minimize estate taxes, but may run afoul of the “contemplation of death pro
vision." Nichols v. Martin, 128 N. J. Eq. 344, 15 A. (2d) 235, 242 (1940). See Note, 
supra note 10, (1940) 27 Va. L. Rev. 220, 226.

1 'Sec. 302 (a) of the Revenue Act of 1936 provides for the inclusion in the decedent’s 
gross estate of the value at the time of his death of all property “to the extent of the 
interest therein of the decedent at the time of his death.”

’See Sanford’s Estate v. Commissioner, 308 U. S. 39 (1939) ; Paul, op. cit. supra note 
80, at 181-183; Altman, Integration of the Estate and Gift Taxes (1940) 7 Law and Con- 
temp. Prob. 331; Nash, Implications of Some Recent Developments in the Taxation of 
Trusts (1940) 18 Taxes 267.

“’See Magill, The Federal Gift Tax (1940) 40 Col. L. Rev. 773, 787.
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Prior to the Hallock decision, the Circuit Court of Appeals for the 
Ninth Circuit held in Hughes v. Commissioner?21 where the settlor re
served a vested interest in property transferred in trust, that there was 
a taxable gift to the beneficiaries and that the value of this gift was 
measured by the value of the entire corpus, since the taxpayer-grantor 
had not shown the value of his reserved interest.121 122 The Board of Tax 
Appeals, however, came to a different conclusion, prior to the Hallock 
case, where a settlor reserved a vested reversionary interest after a life 
annuity to his mother, holding that only the value of the mother’s life 
interest was taxable as a gift.123 In another case, also decided prior 
to the Hallock decision, the Board held that a transfer of future interests 
to others, conditioned upon the grantor’s death, did not constitute a 
taxable gift, since the property transferred was to be included in the 
grantor’s estate upon her death.124

After the Hallock decision the Board held,125 in accordance with its 
prior holdings, where a settlor reserved a reversionary interest after 
transfers in trust of life estates, there being remainders to the life tenants 
if the settlor failed to survive them, that the value of the contingent 
remainders did not constitute taxable gifts.126 The result of the Board’s 
decisions is to avoid taxing as a gift the transfer of an interest contingent 
upon the decedent’s death, but later to include the transferred property 
in his gross estate subject to estate tax.127 The result is in step with 
the rationale of the Sanjord case?™ wherein the Supreme Court held 

121104 F. (2d) 144 (C. C. A. 9th, 1939).
^See Magill, supra note 64, at 15.
^William Walker, 40 B. T. A. 762 (1939), appeal dismissed, 111 F. (2d) 646 (C. C. A. 

6th, 1940); see (1940) 40 Col. L. Rev. 467.
^Emily Trevor, 40 B. T. A. 1241 (1939).
^Margaret White Marshall, 43 B. T. A. No. 15 (1940).
126The Board relied on the reasoning in Lorraine Manville Gould Dresselhuys, 40 B. T. A. 

30 (1939), wherein a remainder to be paid to a child only in the event that prior to 
her reaching 35 years of age either she received written consent of petitioner or petitioner’s 
husband or they both predeceased her, was held not to constitute a taxable gift, on the 
ground that a gift subject to a condition precedent is no gift at all.

^Cf. Lilly v. Smith, 96 F. (2d) 341 (C. C. A. 7th, 1938), holding a husband subject 
to gift tax on the value of his wife’s interest in realty which had been transferred to 
them as tenants by the entirety for a consideration furnished by the husband, although 
the survivor acquired an interest subject to estate tax, the Court pointing to the credit 
provided for in the estate tax act for the amount paid as gift tax. To the same effect, 
after the Hallock case, is J. C. Gutman, 41 B. T. A. 816 (1940).

^Sanford’s Estate v. Commissioner, 308 U. S. 39 (1939).
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that a gift was complete upon the release by the donor of a reserved 
power to designate new beneficiaries other than himself, and Rasquin v. 
Humphreys?2* wherein the transfer to such a trust was held not to 
constitute a completed gift. It seems preferable to that reached in the 
Hughes case?2* under which the gift is measured by the value of the 
entire corpus, unless the settlor has proved the value of his reversionary 
interest, since in many cases the settlor might choose to refrain from 
proving such value, thereby subjecting himself to gift tax but relieving 
his estate of the higher estate tax.

Although the Treasury’s position with respect to the value of the 
interest to be included in the gross estate shows respect for a life 
estate outstanding at the time of the decedent’s death, it makes no pro
vision for other exclusions, regardless of whether or not the interests 
were subjected to gift tax. It must be remembered that the estate 
tax law provides a credit for gift tax paid* * * 131 and although such credit 
has limitations,132 it affords considerable protection against double taxa
tion on the same transfer, unless it was made in contemplation of death. 
The Treasury rule runs into difficulty in any of the countless factual 
situations where the reversion is dependent upon a remote contingency, 
such as the prior decrease of several young life beneficiaries, or a con
tingency not subject to computation upon the basis of mortality tables, 
such as a beneficiary’s remaining unwed.133

It seems likely that had the question come directly before the Supreme 
Court in the Hallock case it would have decided in favor of including 
the value of the entire corpus in the gross estate as the measure of 
the tax, once a reversionary interest had been found.134 In fact this 
is the result indicated by the language of the Court in that case, although 
the Court, by upholding the Board’s action in the Bryant case, limiting 
the value to that of the “reversionary interest,” reached a contrary 
result on the facts in that case.

"308 U. S. 54 (1939). See also John S. Mack, 39 B. T. A. 220 (1939), dis
missed on stipulation, C. C. A. 3d, Nov. 30, 1939.

’’Hughes v. Commissioner, 104 F. (2d) 144 (C. C. A. 9th, 1939).
"Int. Rev. Code § 813 (a).
’"See Nash, supra note 119, at 320.
"C/. Safe Deposit & Trust Co. of Baltimore, Ex’r, 41 B. T. A. 580 (1940).
"See Nash, supra note 119, at 324-325; Note, Application of the Federal Estate Tax 

Where the Deceased Retained a Contingent Reversionary Interest (1935) 44 Yale L. J. 
1245, 1247. Cf. Magill, supra note 64, at 15.
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With the ever-increasing need for revenue, there is a possibility 
that the Treasury will not long overlook the opportunity to measure 
the tax by the entire value of the property transferred inter vivos. Such 
a position would find considerable support in the Supreme Court’s hold
ings that the entire value of property held in tenancy by the entirety135 
or joint tenancy136 was properly included in the gross estate of the dece
dent spouse at its value at the time of his death, even where the tenancy 
was created prior to the first estate tax in 1916,137 and that a transfer 
was subject to estate tax although the decedent retained only power 
to change beneficiaries, excluding himself and his estate.138 Moreover, 
the Supreme Court held, shortly after the Hallock case, in a case in
volving state taxes, that “exact equation between the ‘beneficial interest’ 
owned by the decedent just before his death and that by which the tax 
was measured” is not necessary.139

On the other hand, taxpayers in many cases will undoubtedly contend 
that the value of the interest to be included in the gross estate is not 
merely the value of the trust corpus less the value of any life estate 
outstanding at the time of the decedent’s death, but is only the actual 
value of the decedent’s contingent interest which, in the case of an aged 
decedent, whose reversionary interest hinges upon a very remote con
tingency, may be nil. They may rely on Humes v. United States™ 
wherein the value of bequests to charities, contingent upon whether a 
girl of fifteen would marry or, if she did, would die without issue before 
the age of 30, 35 or 40, was held not deductible from gross estate, since 
calculations of actuaries based upon experience tables in such a case 
were “mere speculation bearing the delusive appearance of accuracy.”140* 
It has been suggested, however, that a transferor, by retaining even a 
remote interest, has indicated that it has a value which justifies the 
tax.141 A more fundamental question is prompted in such situations as 

135Tyler v. United States, 281 U. S. 497 (1930).
130United States v. Jacobs, 306 U. S. 363 (1939).
137Gwinn v. Commissioner, 287 U. S. 224 (1932) ; Third Nat. Bank & Trust Co. v. White, 

287 U. S. 577 (1932).
^Porter v. Commissioner, 288 U. S. 436 (1933).
130Whitney v. State Tax Comm, of New York, 309 U. S. 530, 539 (1940).
14O276 U. S. 487 (1928). See Everett, Valuation of a “Possibility of Reverter” Under 

the Hallock Case (1940) 18 Taxes 611, 615; Karch, The Apportionment of Death Taxes 
(1940) 54 Harv. L. Rev. 10, 13.

wa276 U. S. 487, 494 (1928).
ulSurrey and Aronson, supra note 3, at 1337.
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to whether there may be a reversionary interest which is so remote or 
unpredictable as to make the Hallock case inapplicable.142

‘‘Possibilities of Reverter” Dependent Upon Remote or 
Unpredictable Contingencies

It will be helpful to an understanding of the effect of the remoteness 
of the contingency under the estate tax first to discuss the effect of 
remoteness under the income and gift taxes where there has been greater 
development of the problem with an awareness of its consequences in 
the cases.

A. EFFECT OF REMOTENESS UNDER THE INCOME TAX. Under Sections 
166 and 167 of the income tax law,143 taxing to grantors the income of 
so-called “revocable trusts,” grantors have been held not subject to tax 
on the income of trusts where power to revest title to corpus144 or the 
return in designated manner of income145 depends upon the happening 
of a contingency which is too remote. Under Section 166, taxing grantors 
on the income of trusts “where at any time’' they have “power to revest 
title to any part of the corpus of the trust” in themselves, the Board 
held, prior to the Hallock decision, that the grantor was not taxable 
where he had power to revest upon the death of a single life beneficiary.146 
The decisions after the Hallock case are to the same effect.147

142See Paul, op. cit. supra note 80, at 216, n. 206; Nash, supra note 119, at 326; Note, 
supra note 65 (1940) 49 Yale L. J. 1118, 1120.

143Int. Rev. Code, §§ 166, 167.
“‘Under § 166.
““Under § 167.
““Richard B. Griffin, 39 B. T. A. 1243 (Docket No. 91997, mem. op., April 26, 1939) ; 

Stacy G. Carkhuff, 39 B. T. A. 1242 (Docket No. 90083, mem. op., April 21, 1939); 
Emery May Holden Norweb, 38 B. T. A. 1535 (Docket Nos. 89291, 91798, 91826, mem. 
op., Dec. 28, 1938); Horace Andrews, 38 B. T. A. 1533 (Docket No. 89152, mem. op., Oct. 
22, 1938); Cf. John Edward Rovensky, 37 B. T. A. 702 (1938); Corning v. Commissioner, 
104 F. (2d) 329 (C. C. A. 6th, 1939), distinguished in First Nat. Bank of Chicago v. 
Commissioner, 110 F. (2d) 448 (C. C. A. 7th, 1940), cert, denied, 61 Sup. Ct. 72 (1940), 
on the ground that it relied on the St. Louis Trust cases, since overruled.

“TEstate of Isaac Fish, 42 B. T. A. 260 (1940); John R. Shepley, 42 B. T. A. 1343 
(Docket No. 91146, mem. op., April 15, 1940), petition for review dismissed, 114 F. 
(2d) 1019 (C. C. A. 8th, 1940). Cf. Marrs McLean, 41 B. T. A. 565 (1940), on review, 
C. C. A. 5th. Cf. Henry A. B. Dunning, 41 B. T. A. 1101 (1940), on review, C. C. A. 
4th, wherein the grantor of trusts was held not taxable where he could at five-year 
intervals revoke, the corpus to revert to him upon termination of the trust. The dissent 
of Member Opper (id. at 1106) suggests a subjective test, on the ground that a trust 
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Under Section 167, which provides that the grantor of a trust is taxable 
on any part of the income of the trust which is or may be distributed, 
or held or accumulated for future distribution to him, it was held prior 
to the Hallock case that accumulations of income which might be dis
tributed to the grantor upon the happening of a contingency were not 
taxable to him where the distributions were dependent upon the happen
ing of contingencies which were too remote.14 * * 148 Under this Section, how
ever, as distinguished from Section 166, the death of a single life bene
ficiary was held not too remote.149

In the cases decided after the Hallock decision the permissi
ble degree of remoteness under Section 167 has been more clearly de
fined. In Altmaier v. Commissioner^ the Circuit Court of Ap
peals for the Sixth Circuit, relying upon the Hallock decision, 
revocable upon a wholly future contingency may be treated as irrevocable “even though 
fruition of the power to revoke may be near at hand and almost certain to arrive,” 
or revocable, “even though the contingency permitting revocation be remote in time 
as well as in likelihood,” or as intended to draw a line between cases where revocation is 
“a reasonable probability and therefore to be regarded as intentionally retained by 
the grantor as a means of keeping his hand upon property with which he is reluctant 
to part definitely” and those where it is “in the nature of an afterthought inserted 
from excessive caution and not with any considerable possibility that its exercise will 
or could be attained.” Ibid.

In the case of a contingency other than the death of a person, e.g., that the 
trust income be sufficient to support the grantor, to escape taxation under § 166, the 
grantor must prove that the contingency has not happened. Lewis Hunt Mills, 39 B. T. A. 
798 (1939). In Katherine Boyd Morehead, 42 B. T. A. 851 (1940), on review, C. C. A. 3d, 
the grantor sustained the burden. C/. Mary E. Wenger, 42 B. T. A. 225 (1940), on 
review, C. C. A. 6th, where the contingency was almost in the realm of everyday occurrence.

14SWilliam E. Boeing, 37 B. T. A. 178 (1938), rev’d on another issue, 106 F. (2d) 305 
(C. C. A. 9th, 1939), cert. denied, 308 U. S. 619 (1939); J. S. Pyeatt, 39 B. T. A. 774 
(1939) ; Genevieve F. Moore, 39 B. T. A. 808 (1939). Cf. Christopher L. Ward, 40 B. T. A. 
225 (1939), on review, C. C. A. 3d; Estate of Edward Johnson, 39 B. T. A. 1244 (Docket 
Nos. 93512, 95452, mem. op., May 29, 1939). See Paul, op. cit. supra note 80, at 231; 
Ray, The Income Tax on Short Term, and Revocable Trusts (1940) 53 Harv. L. Rev. 
1322, 1339.

140Everett D. Graff, 40 B. T. A. 920 (1939), aff’d, 117 F. (2d) 247 (C. C. A. 7th, 1941); 
Mary Ryerson Frost, 38 B. T. A. 1402 (1938) ; William Lee Taylor, 37 B. T. A. 875 (1938); 
Fanny M. Dravo, et cd., Ex’rs, 34 B. T. A. 190 (1936) ; Kaplan v. Commissioner, 66 F.
(2d) 401 (C. C. A. 1st, 1933). Cf. O. C. Altmeier, 39 B. T. A. 1242 (Docket No. 85205, 
mem. op., March 31, 1939), aff’d, 116 F. (2d) 162 (C. C. A. 6th, 1940); Almyra B. 
Gordon, 39 B. T. A. 1243 (Docket No. 91869, mem. op., April 28, 1939). But see 
William E. Boeing, 37 B. T. A. 178 (1938), rev’d on another issue, 106 F. (2d) 305
(C. C. A. 9th, 1939), cert, denied, 308 U. S. 619 (1939).

100116 F. (2d) 162 (C. C. A. 6th, 1940).
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held that a contingency dependent upon the prior death of the 
grantor’s wife was not too remote. The Circuit Court of Appeals 
for the Seventh Circuit, in Graff v. Commissioner,* 151 relying upon the 
Klein and Hallock decisions, come to a similar conclusion. In the 
Graff case the Court found that the grantor had not “stripped himself 
of every right”151* which might enable him to have the capital gain and 
concluded that the language of the Supreme Court in the Klein and 
Hallock cases was “so emphatic in both cases as to leave no doubt”151” 
that the analogies to be drawn therefrom would not warrant the Court 
in refusing to apply them to the facts before it. In view of those two 
cases, the court held that the difference betw’een the grantor’s age and 
that of his wife and the improbability of his outliving her were of no 
merit in showing that the grantor had divested himself of all interest in 
the corpus.

Since the Hallock decision the Board has shown a reluctance to hold 
contingencies too remote to permit taxing the grantor. The contingency 
was held not too remote where it was the prior death of both the grantor’s 
husband and child,152 the prior death of the grantor’s husband,153 the 
prior death of the grantor’s daughter and the daughter’s youngest child 
reaching the age of 20,154 and the prior death of a spouse, a minor 
daughter and all issue of the daughter.155

The language of Section 811 (c) of the estate tax law, providing for 
the inclusion in the decedent’s gross estate of the value at the time of 
his death of interests in property of which he has made a transfer 
“intended to take effect in possession or enjoyment at or after his death,” 
is quite different from that of Sections 166 and 167 of the income tax 
law, and these two latter provisions even differ considerably from each 
other in terminology and effect, so that in view of the sweeping language 

“417 F. (2d) 247 (C. C. A. 7th, 1941).
mtId. at 249.
mbId. at 248.
““Edna B. Elias, 41 B. T. A. 1109 (1940), on review, C. C. A. 2d.
““Margaret R. Phipps, 42 B. T. A. 329 (1940), an review, D. C. App.
“‘John P. Wilson, 42 B. T. A. 1260 (1940).
“‘Marrs McLean, 41 B. T. A. 565 (1940), on review, C. C. A. 5th. An entirely different 

approach appears in Kent v. Rothensies, 35 F. Supp. 291 (E. D. Pa. 1940), wherein the 
court held a grantor not taxable on income of a trust which was to be accumulated for 
two years and paid to him if he was then living, since he did not have a vested interest 
under § 167 and the grantor was within § 161 (a) (1) which provides for taxation to 
the trust of income accumulated in trust for the benefit, among others, of “unascertained 
persons or persons with contingent interests.”
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of the Supreme Court’s opinion in the Hallock case it seems unlikely 
that the Court will sanction the imposition upon the logical development 
of its rationale in that case of any curb which might be imported from 
the decisions of lesser tribunals under the income tax law.156

B. EFFECT OF REMOTENESS UNDER THE GIFT TAX. But the Same prob
lem, in a different guise, arises under the gift tax law, which imposes 
a tax upon the “transfer ... of property by gift,”157 and the Supreme 
Court, in Sanjord’s Estate v. Commissioner,1™ in holding that a grantor 
who retained power to designate new beneficiaries other than himself 
was subject to gift tax upon relinquishment of such power, declared 
that the gift tax and estate tax are “in pari materia and must be construed 
together,”158* but a provision of the income tax law,159 which was the 
predecessor of the present Section 166, did not have “any persuasive 
influence” upon the construction of the gift tax provision with which 
the Court was then concerned.

Shortly after the Supreme Court’s decision in the Hallock case, the 
Board of Tax Appeals held, where the settlor of a trust reserved the 
right to add to the beneficiaries future children, if any, that the gifts 
were not complete and therefore not subject to gift tax.160 The Board 
declared that the fact that the exercise of her power, being limited to 
a certain class, was a mere possibility, there being no proof of the impos
sibility of her having other children, did not distinguish the case from 
the Sanjord decision and cited the Hallock case in adding that the San
ford holding was not based on the “probability of the exercise of the 
power and no distinction is made between a present possibility and a 
remote or contingent possibility.”160*

In Marrs McLean1*1 the Board shortly thereafter held, under the 
principle of the Hallock case, that transfers of property to trusts the 

1G6For an example of how the Hallock case may affect the treatment of problems under 
the income tax see Van Vranken v. Helvering, 115 F. (2d) 709 (C. C. A. 2d, 1940); 
Archbold v. Helvering, 115 F. (2d) 1005 (C. C. A. 2d, 1940). Cj. Reynolds v. Com
missioner, 114 F. (2d) 804 (C. C. A. 4th, 1940).

17571 nt. Rev. Code § 1000.
1Be308 U. S. 39 (1939).
™'Id. at 49.
160Revenue Act of 1924, § 219 (g).
100Doris Bond Sherman, 41 B. T. A. 898 (1940).

at 901.
10141 B. T. A. 1266 (1940).
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income of each of which was payable to the spouse of the settlor, the 
corpus to revert to the settlor if the settlor survived the spouse, a minor 
daughter and all issue of the daughter, the daughter having the right 
to dispose of the trust property by will after attaining the age of 25 
years, were not subject to gift tax, since the transfers were not completed 
gifts. The Board added that it expressed no opinion on the possibility 
that the transfers effected completed gifts of some estates less than 
a fee. since the determination was not made on that basis, the values 
necessary to any such determination were not in the record and no 
such issue was suggested by the parties. Conversely, the estate tax would 
appear to apply.162 It is interesting to note that on the same facts the 
Board had held shortly before that the possibility that the corpus might 
revert to the settlor did not make the income thereof taxable to him 
under the income tax law.163

C. EFFECT OF REMOTENESS UNDER THE ESTATE TAX. In none of the 
estate tax cases following the Hallock decision has there been any indi
cation that a result contrary to the one in that case might be reached in 
the case of a reversionary interest dependent upon a very remote con
tingency. None of the decided cases, however, has involved extremely 
remote contingencies. In Commissioner v. Flanders1™ the contingency 
was the decedent’s survival of his two younger brothers; in Bradlee v. 
PFZ«7e165 it was his survival of the life tenant; in Adriance v. Higgins1™ 
his survival of his wife. The Board’s decisions following the Hallock 
case have involved as contingencies the decedent’s survival of his son,167 
his two children,168 his wife,169 his wife and son170 and his remaining a * **

x®In Cornelia W. Kellogg, Ex’r, 40 B. T. A. 916 (1939), on review, C. C. A. 3d, the 
Board, relying on the St. Louis Trust cases, held, prior to the Hallock decision, that trust 
property was not within the grantor’s gross estate where it was to go to his next of kin 
if his wife, children and grandchildren predeceased him.

laaMarrs McLean, 41 B. T. A. 565 (1940), on review, C. C. A. 5th.
**111 F. (2d) 117 (C. C. A. 2d, 1940).
“*31  F. Supp. 569 (D. Mass. 1940).
'*113  F. (2d) 1013 (C. C. A. 2d, 1940).
“'Estate of John Conant, 41 B. T. A. 739 (1940) ; Murray Baldwin, 43 B. T. A. No. 27 

(1940).
“’Chase Nat. Bank of New York, Trustee, 41 B. T. A. 1342 (Docket No. 91703, mem. op., 

Mar. 30, 1940).
'“Estate of Harry E. Andress, 42 B. T. A. (Docket No. 98248, mem. op., June 26, 

1940), on review, C. C. A. 6th.
1TOMinnie M. Fay Trust “A”, 42 B. T. A. 765 (1940).
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bachelor.171 In a case involving an elderly grantor the contemplation 
of death provision will also be invoked.172 Although the extreme case 
has not yet been presented, it seems unlikely that the Supreme Court 
will, no matter how remote the contingency, permit a result under the 
estate tax contrary to that reached in the Hallock case.

Effect of the Hallock Case Upon Insurance Under the 
Estate Tax

Inextricably entwined in the meshes of the Hallock case is the problem 
of the taxation under the estate tax law173 174 of policies of insurance in the 
proceeds of which the insured has retained a “possibility of reverter/' 
In Bailey v. United States114 the Court of Claims, relying on the Hallock 
case, held that the proceeds in excess of $40,000 of assigned policies of 
insurance were taxable as part of the insured’s gross estate where provi
sion was made for the reversion of ownership to the insured in the 
event that he should survive the designated beneficiaries. In the first175 
of three opinions the Court, in view of the St. Louis Trust cases,176 
had held that the fact that under the transfer inter vivos the right of the 
assignees to the proceeds was conditional upon their surviving the in
sured had no bearing on the question of taxability, but the fact that the 
insured had paid the premiums after the assignment required the inclu
sion of the proceeds in his gross estate.177 In the second opinion the 
court held, upon evidence showing that the assignee had paid all of 
the premiums subsequent to assignment, that the proceeds were not 
taxable as part of the insured’s gross estate.178

171Safe Deposit & Trust Co. of Baltimore, Ex’r, 41 B. T. A. 580 (1940).
112Cf. Becker v. St. Louis Union Trust Co., 296 U. S. 48 (1935), wherein the decedent 

was 76 years of age.
178Int. Rev. Code § 811 (g) provides for the inclusion in the gross estate of the decedent 

of the value at the time of his death of all property “to the extent of the amount re
ceivable by the executor as insurance under policies taken out by the decedent upon his 
own life; and to the extent of the excess over $40,000 of the amount receivable by all 
other beneficiaries as insurance under policies taken out by the decedent upon his own 
life.” See Paul, Life Insurance and the Federal Estate Tax (1939) 52 Harv. L. Rev. 1037.

17431 F. Supp. 778 (Ct. Cl. 1940), petition for certiorari dismissed on stipulation o)
counsel. See (1940) 53 Harv. L. Rev. 1208.

17627 F. Supp. 617 (1939).
176Helvering v. St. Louis Trust Co., 296 U. S. 39 (1935); Becker v. St. Louis Trust Co., 

296 U. S. 48 (1935).
177Under § 302 (g) (h), Revenue Act of 1924.
17830 F. Supp. 184 (1939).
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The Bailey case indicates that the Hallock decision has resulted in 
the overruling of United States v. Bingham,179 wherein the termination 
upon the insured’s death of a possibility that policies of insurance 
might be paid to his estate was held by the Supreme Court not to 
constitute a taxable transfer.180 But the Bingham case involved policies 
which had been issued prior to the enactment in 1918 of the estate tax 
law provision for taxing the proceeds of insurance/81 and the Supreme 
Court had held in Llewellyn v. Frick,182 * a decade earlier, that policies 
issued prior to 1918 were not to be included in the gross estate of the 
insured, and, contemporaneously with the Bingham case, in Industrial 
Trust Co. v. United States,185 that the Frick case controlled where poli
cies had been issued prior to the 1918 Act, despite the enactment during 
the interim of Subdivision (h) of Section 302,184 which provided that 
earlier subdivisions of the section, including (g), should apply to “trans
fers. trusts, estates, interests, rights, powers and relinquishment of 
powers” whether made or relinquished before or after February 26, 1926.

The Board of Tax Appeals refused to consider the Bingham and In
dustrial Trust cases overruled by the Hallock decision as to policies 
issued prior to 1918, holding,185 shortly after the Hallock and Bailey 
decisions, that the proceeds of endowment policies of insurance taken 
out by the decedent prior to the enactment of the insurance provision 
of the estate tax law and payable to him in case he lived to the maturity 
date of the policy, otherwise payable to his wife if she surivved him, 
were not to be included in his gross estate, since he did not retain 
any of the incidents of ownership.

In Broderick v. Keeje18* the Circuit Court of Appeals for the First 
Circuit, in reversing the district court,187 came to a result different from 
that reached by the Board where the decedent, prior to 1918, took out 
policies of insurance, but in 1930 executed a “nomination of beneficiary

1TB296 U. S. 211 (1935).
“Thief Justice Hughes concurred, acquiescing in this ground, “because of the recent de

cisions in the [St. Louis Trust] cases there mentioned.” Id. at 219.
'^Revenue Act of 1918, § 402 (f).
‘“268 U. S. 238 (1925).
IW296 U. S. 220 (1935).
:MRevenue Act of 1926.
““Estate of William G. Thompson, 41 B. T. A. 901 (1940), petition for review dismissed, 

C. C. A. 1st, Nov. 26, 1940.
““112 F. (2d) 293 (C. C. A. 1st, 1940).
1*725 F. Supp. 957 (D. R. I. 1939).
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and request” providing for life estates in the income to beneficiaries if 
they survived him. The court held that the date of issuance of the 
policy was not controlling where the transfer of interest to the bene
ficiaries occurred subsequent to the effective date of the Revenue Act 
of 1918, pointing out, in relying on the Hallock and Klein cases, that 
‘‘the event which effectively transferred the life estate to the beneficiary 
was the death of the insured.”1878 Distinguishing the Bingham case on 
the ground that it involved rights of the parties which had been fixed 
prior to the passage of the statute, the court expressly disclaimed any 
attempt to determine what effect the Hallock decision would have 
upon the Bingham case.

In Chase National Bank v. United States188 the Circuit Court of 
Appeals for the Second Circuit, reversing the district court189 and hold
ing that the proceeds of a participating paid-up policy, taken out in 
1920 in settlement of a 20-year endowment policy which matured in 
that year, which would have been payable to the estate of the insured 
had he survived his wife, the life beneficiary, were properly included in 
his gross estate,190 expressed the view that the Bingham case, relying 
upon the St. Louis Trust cases, must fall with them. The court declared 
that it could see no “essential differences” from the Hallock case and, 
citing Tyler v. United States,™1 observed that the theory of taxation 
“closely resembles that applied to joint tenancies.” Noting that the 
language of the insurance section192 is “of the broadest kind” and that 
in terms it includes in the gross estate of a decedent amounts receivable 
by all other beneficiaries, the court added that only because of regu
lations and certain judicial decisions193 has it not been extended to cases 
where the insured has retained no interest in a policy taken out on his 
own life and, as an original question, even such a policy might have 
been thought to fall within the section because of its inherent testa-

^•112 F. (2d) 293, 298 (C. C. A. 1st, 1940).
^116 F. (2d) 625 (C. C. A. 2d, 1940).
1B928 F. Supp. 947 (S. D. N. Y. 1939). 
lwUnder § 302 (g), Revenue Act of 1926.
101281 U. S. 497 (1930).
192Sec. 302 (g) Revenue Act of 1926.
193See Chase Nat. Bank v. United States, 278 U. S. 327 (1929), holding § 402 (f) of 

the Revenue Act of 1921 constitutional insofar as it required the inclusion in the value 
of the gross estate of the proceeds of policies taken out by the insured on his own life 
in which designated beneficiaries were named and the power to change them was reserved 
to the insured.
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mentary character.194 But the court went on further to conclude that 
since the Hallock decision it is unnecessary to rely on the testamentary 
character of the transaction, for when the death of the insured ‘Term
inates all rights of his estate” to receive payment under the policy and 
fixes them “unalterably in the beneficiary,” the proceeds must, under 
the section in question, be added to the estate of the decedent for pur
poses of taxation. The court was careful to add, however, that the policy 
involved was taken out in 1920 and that accordingly no objection on 
grounds of retroactivity could be made.

In view of United States v. Jacobs,195 however, upholding the consti
tutionality of Subdivision (h) of Section 3 0 2,196 as applied to the inclu
sion in the gross estate of a surviving joint tenant of the value of the 
entire property held in joint tenancy, it seems likely that the Industrial 
Trust case, and the Bingham case with it, will be deemed overruled, since 
under Subdivision (h) it makes no difference whether the “transfers, 
trusts, estates, interests, rights, powers and relinquishment of powers” 
were made before or after February 26, 1926.197

Conclusion

It has been suggested that an inter vivos transfer may eventually be 
held taxable, though no legal interest whatsoever is reserved at the time 
of the transfer, so long as complete dominion over the property is not 
attained by the beneficiaries until after the death of the transferor.198 

lwIn T. D. 5032, 1941—1 Cum. Bull. (Jan. 10), amending Arts. 25, 26 and 27 of 
U. S. Treas. Reg. 80, legal incidents of ownership are held unnecessary for the inclu
sion in the insured’s estate of the amount in excess of $40,000 of the aggregate proceeds 
of all insurance on his life not receivable by or for the benefit of his estate to the extent 
to which such insurance was taken out by the decedent upon his own life after January 
10, 1941. Under the amended Art. 25 the insurance is considered taken out by the 
insured in the proportion that the payments therefor made by him bear to the total 
amount paid for the insurance. The opinions in Broderick v. Keefe, 112 F. (2d) 293 
(C. C. A. 1st, 1940), and Chase Nat. Bank v. United States, 116 F. (2d) 625 (C. C. A. 
2d, 1940), furnish support to the ruling. See the comprehensive discussion in Paul, supra 
note 173. See also Note (1940) 24 Minn. L. Rev. 963, suggesting alteration of the gift 
tax to reach the proceeds of insurance policies.

1B8306 U. S. 363 (1939). Cf. Cahn v. United States, 297 U. S. 691 (1936); Knox v. 
McElligott, 258 U. S. 546 (1922).

‘’’’Revenue Act of 1926.
’’’See the dissent of five members of the Board in Estate of William G. Thompson, 41 

B. T. A. 901, 909 (1940), petition for review dismissed, C. C. A. 1st, Nov. 26, 1940.
“"See Note, supra note 65, (1940) 49 Yale L. J. 1118, 1123. Cf. Note, supra note 52,
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This result, involving the overthrow of Shukert v. Allen,199 Nichols v. 
Coolidge,2™ and, in part, Reinecke v. Northern Trust Company,™1 is not 
unlikely, and, with the overthrow of May v. Heiner,™2 would complete 
the destruction, as authority, of these early Supreme Court cases which, 
relying upon the distinction between a tax on giving and a tax on 
getting, had resulted in a restrictive concept of a transfer. A possible 
alternative would be the application of a subjective test resuscitating 
the word “intended” in the statute by the enactment of a statutory 
presumption that where complete dominion is not attained by the bene
ficiaries until after the death of the transferor the transfer shall be 
deemed, in the absence of proof to the contrary, to have been intended 
to take effect in possession or enjoyment at or after death.

(1936) 45 Yale L. J. 684, 692, suggesting a statutory provision that the taxable estate 
shall include all property of which the decedent has at any time made a taxable trans
fer under which until the time of his death he might by any possibility have become 
entitled to the return of any interest in it.

10®273 U. S. 545 (1927).
aoo274 U. S, 531 (1927).
301278 U. S. 339 (1929).
W2281 U. S. 238 (1930).



THE FATE OF THE NEGATIVE ORDER DOCTRINE
Gregory Hankin*

I
rpHE question of the reviewability of administrative decisions has al

ways postulated a division of administrative and judicial functions, 
and two doctrines were evolved to define this division: (1) the doctrine 
of primary jurisdiction,* 1 and (2) the doctrine of administrative finality.2 
The first was generally responsive to the question whether the decision 
was reviewable at all, while the second was concerned with the scope of 
judicial review which may be properly exercised.

The doctrine of primary jurisdiction may be summarized in the rule 
that all administrative remedies must be exhausted before resort may be 
had to the courts. The rule, however, has not been one of universal ap
plication. It has never been definitely settled whether failure to exhaust 
administrative remedies is a bar to the court’s jurisdiction3 or whether 
the court will merely, in its discretion, decline to exercise its jurisdiction.4 
If it is the former, then the doctrine of primary jurisdiction constitutes 
a division between the two governmental powers. If the latter, then the 
doctrine is merely a rule of judicial convenience.

But, in addition, the doctrine of primary jurisdiction has been subject 
to two exceptions: (1) when the validity of a statute, the effectiveness 
of w’hich is dependent upon administrative action, is attacked on its face,5 6 
and (2) when the validity of an administrative order is attacked on con

♦A.B., The College of the City of New York (1916), M.A., Harvard University (1917), 
LL.B., George Washington University (1924), LL.M., id. (1925); member of the Bars of 
the District of Columbia and Maryland; sometime Brownfield Memorial Fellow in Ethics 
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publisher of United States Supreme Court Service 1928-1937; author of Implementation of 
Statutes (1939) 27 The Georgetown Law Journal 424, Recent Trends in the Decisions of 
the Supreme Court of the United States (1940) Geo. Wash. L. Rev. 1001, and of numerous 
articles in legal and other publications.

lTexas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426 (1907).
2I.C.C. v. Union Pac. R.R., 222 U. S. 541 (1912); I.C.C. v. Illinois Central R.R., 215 U. 

S. 452 (1910).
^Porter v. Investors’ Syndicate, 286 U. S. 461 (1932).
‘Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 51, n. 9 (1938) ; Lawrence v. St.

Louis-S. F. Ry., 278 U. S. 228 (1929).
6C/. Lovell v. City of Griffin, 303 U. S. 444 (1938) ; Smith v. Cahoon, 283 U. S. 553 

(1931); Gundling v. Chicago, 177 U. S. 183 (1900).
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stitutional grounds.6 In the first instance, it is not necessary to resort 
to administrative remedies. In the second, it is not required that the 
administrative remedies resorted to shall be exhaustive. Thus, if a party 
has failed to adduce all evidence before the administrative agency, which 
means, of course, that he has failed to exhaust all administrative remedies, 
he may nevertheless adduce his facts in the courts, upon review of the 
order complained of. This example is perhaps more pertinent to the 
doctrine of administrative finality, which illustrates the overlapping char
acter of the two doctrines.

The doctrine of administrative finality takes it origin in the assumption 
of the regularity and validity of governmental action.7 From this as
sumption, one may draw the corollary that the determination of an 
administrative tribunal must be accepted as final, and may be reviewed 
only on “questions of constitutional power, statutory authority and basic 
requisites of proof”.8 This doctrine is also subject to exceptions. In 
respect of jurisdictional and constitutional facts,9 the Supreme Court 
has substituted the doctrine of independent judicial determination, which 
doctrine itself has not been consistently adhered to, and now is definitely 
on the decline.10

In the division between administrative and judicial functions, it has 
been found that some administrative decisions were not subject to judicial 
review, quite apart from the doctrines of primary jurisdiction and admin
istrative finality. A number of these decisions were designated as de
terminations of fact preliminary to orders, others as determinations of 
fact invoking the operation of a statutory command or prohibition, and 
still others as “negative orders.”

The non-reviewability of negative orders or the “negative order doc
trine”, as it has been known, was born and thrived in confusion because 
of oversimplification of classification. The differentiation between “af
firmative” and “negative”, as corresponding to “reviewable” and “non- 
reviewable”, did not take into consideration that some affirmative orders 
were not reviewable, that some negative orders were reviewable, and that 

"Manufacturers Ry. v. United States, 246 U. S. 457 (1918).
’United States v. Chemical Foundation, 272 U. S. 1, 14-15 (1926).
8Rochester Telephone Corp. v. United States, 307 U. S. 125, 140 (1939).
°St. Joseph Stockyards Co. v. U. S., 298 U. S. 38 (1936) ; Crowell v. Benson, 285 U. S. 

22 (1932).
10Cf. Consolidated Edison Co. v. N.L.R.B., 305 U. S. 197, 229-230 (1938), where the fact 

in issue was both jurisdictional and constitutional in character.
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of the non-reviewable negative orders, some were not reviewable for 
constitutional reasons, others because of statutory limitations.

The choice of the term “negative order” was not a happy one. From 
the standpoint of common usage, the words “affirmative” and “negative” 
would probably have been better suited for a differentiation between 
directions and prohibitions, had such a classification served some useful 
purpose. Since the object of the distinction between “affirmative” and 
‘‘negative'1 orders was to differentiate “reviewable” and “non-reviewable” 
orders, and this dichotomy could not be consistently applied, orders were 
recognized as being “negative in form, but affirmative in substance”,11 
and these were excepted from the category of “negative orders”. Still, 
that did not avoid the difficulty. In briefs of counsel12 * and in the de
cisions of the Supreme Court itself, there was an oft-recurring confusion 
between negative orders and other types of administrative decisions.

For this reason, before continuing with the discussion of the*  negative 
order doctrine, it is important to have our terms clearly defined.

(a) The term “administrative decision’' will be used to designate 
any administrative action involving judgment or discretion, including 
entering into contractual relations, making grants, issuing orders, making 
findings or arriving at any other determinations, preliminary or final.

(b) The term “affirmative order” will be used to designate a decision, 
which embodies a direction or prohibition, either interlocutory or final, 
requiring any person to do or to refrain from doing some act.

fc) The term “permissive order” will be used to designate a decision 
which neither directs nor prohibits but permits an act which is otherwise 
prohibited.

(d) The term “negative order”13 will be used to designate a decision 
which neither directs nor prohibits and which either (1) denies relief 
in furtherance or against invasion of a right (Type I), or (2) leaves the 
operation of a statute undisturbed (Type II).

“Powell v. United States, 300 U. S. 276, 284-285 (1937). Among the cases cited there as 
examples of affirmative orders is Alton R.R. v. United States, 287 U. S. 229 (1932). Analysis 
of that case would disclose, however, that the order in question was “permissive”, rather 
than affirmative. Compare with Manufacturers Ry. v. United States, 246 U. S. 457, 483 
(1918).

“See, eg., brief for Government, Rochester Telephone Corp. v. United States, 307 U. S. 
125 (1939); United States v. Maher, 307 U. S. 148 (1939).

“See Shannahan v. United States, 303 U. S. 596, 599 (1938), where in respect of a 
determination of fact invoking the operation of a statute, Justice Brandeis said: “It is as 
clearly ‘negative’ as orders by which the Commission refuses to take requested action.”
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Negative orders of Type I, i.e., denying relief in furtherance or against 
an invasion of rights, may involve constitutional, statutory or common
law rights. Since a railroad is entitled to just compensation for services 
rendered, the denial of a petition for an increase in pay for the carriage 
of mail, constitutes a denial of a claim of a constitutional right. The 
denial of an award under the Longshoremen’s & Harbor Workers’ Com
pensation Act14 is a negative order involving a statutory right, for an 
injured longshoreman is neither constitutionally nor at common law 
entitled to compensation for his injuries.15 An example of a negative 
order of Type I, denying relief against invasion of a common-law right, 
may be found in orders of the Interstate Commerce Commission denying 
reparation for overcharges made by railroads.16 The shipper has a 
common-law right to recover charges in excess of reasonable rates, and 
the denial of such relief by an administrative agency is a denial of a 
claim of a common-law right.

Negative orders of Type II, i.e., leaving the operation of a statute un
disturbed, are very elusive, and their demarcation from affirmative orders 
depends largely on the meaning of the statute. A slight variation in a 
statutory provision or in its interpretation may turn such a negative order 
into one which, though negative in form, is affirmative in effect. For 
example, denial of a certificate of public convenience and necessity for 
the construction of a railroad is, undoubtedly, a negative order.17 The 
statute forbids construction without a certificate, the prohibition is abso
lute, and the denial of the application leaves the prohibition undisturbed. 
But can the same be said about an order of the Federal Power Commis
sion denying an application for a merger of public utilities? Here the 
statute forbids mergers, except upon a finding by the Commission that 
the merger would be consistent with the public interest.18 If, as in the 
case of certificates for the construction of railroads, the prohibition of 
mergers of public utilities is absolute, then a denial of the application for 
merger leaves the operation of the statute undisturbed, and constitutes a 

1444 Stat. 1424 (1927), 33 U. S. C. §§ 901-950 (1934).
15L’Hote v. Crowell, 285 U. S. 533 (1932).
^Standard Oil Co. v. United States, 283 U. S. 235 ■ (1931). For a contrary view by the 

Commerce Court, see Russe & Burgess Co. v. I.C.C., 193 Fed. 678 (C. C. 1912), and 
Thompson Lumber Co. v. I.C.C., 193 Fed. 682 (C. C. 1912). But compare Arkansas Fer
tilizer Co. v. United States, 193 Fed. 667 (C. C. 1911), when the negative order was not 
a denial of relief in furtherance or against invasion of petitioner’s rights.

17Piedmont & Nor. Ry. v. United States, 280 U. S. 469 (1930).
18Federal Power Act, 49 Stat. 849 (1935), 16 U. S. C. § 824b (Supp. 1939).
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negative order.19 But if there is a question as to the reasonableness of 
the statute, especially if it raises a constitutional doubt, and the statute 
is interpreted as prohibiting not all mergers, but only those found to be 
inconsistent with the public interest, then the denial of the application is 
tantamount to a prohibition against the merger in the particular case, and 
the order is affirmative in character.

Other than constitutional reasons may suggest a statutory interpreta
tion which would lend an affirmative effect to an otherwise negative order. 
Where a statute authorizes a commission to grant exemptions, an order 
denying an exemption is usually a negative order.20 But a different re
sult was reached in respect of the orders of the Interstate Commerce 
Commission denying relief from the “long and short haul” provision 
which forbids railroads to charge more for a shorter than a longer haul 
on the same line.21 Such orders have been held affirmative, and the 
reason assigned was that to hold otherwise might mean that the Com
mission was vested with arbitrary powers.22 This reasoning is erroneous, 
for the manner in which the power is exercised has no bearing on the 
question whether the order is affirmative or negative. Yet the conclu
sion was correct, if the Interstate Commerce Act is interpreted not as de
priving the railroads of the right to charge any rates, but merely as re
quiring them to file their tariffs with the Commission and as authorizing 
the Commission to suspend the tariffs. While the procedure adopted by 
the Commission, in what are known as its Section 4 cases, requires the 
railroads to file applications for leave to charge more for a shorter than 
for a longer haul, and the denial of the application has the appearance 
of a negative order, the operation and effect of the. order is the same as 
if the railroad had filed a tariff, and it had been suspended by the Com
mission.23 Only on this theory can the order denying relief from the 
“long and short haul” provision be designated as affirmative; otherwise 
it must be regarded as a negative order.

1#It was so held by the Second Circuit in Newport Electric Corp. v. Federal Power Com
mission, 97 F. (2d) 580 (C. C. A. 2d, 1938).

30See, for example, Houston Natural Gas Corp. v. S.E.C., 100 F. (2d) 5 (C. C. A. 4th, 
1938).

" Interstate Commerce Act, 24 Stat. 380 (1887), 36 Stat. 547 (1910), 41 Stat. 480 (1920), 
49 U. S. C. § 4 (1934).

'Intermountain Rate Cases, 234 U. S. 476 (1914).
“Powell v. United States, 300 U. S. 276, 284-5 (1937).
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II
The development of the negative order doctrine proceeded along two 

lines of argument; statutory and constitutional. The Courts, especially 
the Supreme Court, ever eager to avoid constitutional questions, based 
their reasoning on statutory grounds; the bar, just as eager to invoke 
the Constitution, stressed the constitutional grounds. In the case of 
Proctor and Gamble Co. v. United States,24 the Court, in an opinion by 
Chief Justice White, ruled that an order of the Interstate Commerce 
Commission denying an application for reparation of certain demurrage 
charges was not reviewable for two reasons: First, that only those orders 
of the Commission were reviewable which were enforceable. Since an 
order denying such an application could not be enforced, the Court held, 
it also could not be reviewed. The second reason was that the statute 
authorized the Court to set aside, annul or enjoin an order of the Com
mission, and a negative order of this type could neither be set aside, nor 
annulled, nor enjoined. This was the statutory approach toward the 
question of the reviewability of negative orders.

In the second reason assigned by Chief Justice White, there was also 
inherent the notion, later brought out by Mr. Justice Brandeis,25 that 
any attempt to review a negative order would amount to the Court’s 
taking over the administrative function. This gave an impetus to the 
argument that the non-reviewability of all negative orders was based on 
constitutional grounds, and the specific reason assigned was that a pro
ceeding to review a negative order did not involve a “case” or “con
troversy” within the meaning of the Constitution. Soon, this constitu
tional argument was applied to other types of administrative orders, with 
which negative orders were confused. Such was the situation when the 
Rochester,26 Maher21 and Pacific Power and Light2* cases came before 
the Supreme Court. In all these, the Government argued that the de
cisions involved were “negative orders” and were constitutionally not 
reviewable.

In the Rochester case, the Federal Communications Commission “or
dered” that the Rochester Telephone Corporation was “ ‘subject to all 

“225 U. S. 282, 294 (1912).
“The Chicago Junction Case, 264 U. S. 258, 264 (1924).
“Rochester Telephone Corp. v. United States, 307 U. S. 125 (1939).
^United States v. Maher, 307 U. S. 148 (1939).
“Federal Power Comm’n. v. Pacific Power & Light Co., 307 U. S. 156 (1939).
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common carrier provisions of the Communications Act of 1934, and, 
therefore, subject to all orders of the Telephone Division.’ ” It is evi
dent that the Government mistakenly claimed that this “order” of the 
Commission fell within the class of negative orders. No negative order 
was involved in this case. If the Commission’s order is looked upon 
from the standpoint of its general language, it may be said that it was 
merely a finding determining the legal status of the Rochester Telephone 
Corporation, thus invoking the operation of the statute and hence not 
reviewable.29 If, however, the order is interpreted to mean that the 
Rochester Corporation was directed to file schedules, copies of contracts 
and other information, then this was an affirmative order, and the argu
ment of non-reviewability was entirely without merit. It appears that 
the Supreme Court regarded the latter as the correct interpretation of 
the order, for the opinion stated:

“It was not a mere abstract declaration regarding the status of the Rochester 
under the Communications Act, nor was it a stage in an incomplete process 
of administrative adjudication. The contested order determining the status of 
the Rochester necessarily and immediately carried direction of obedience to 
previously formulated mandatory orders addressed generally to all carriers amen
able to the Commission’s authority.”29*

In these circumstances, there was no occasion whatever to pass on the 
validity of the negative order doctrine, and what was said in the opinion 
must, therefore, be regarded as mere dictum.30

In the Maher case, the Interstate Commerce Commission denied a 
certificate of public convenience and necessity under the “grandfather 
clause" of the Motor Carrier Act,31 and also ordered Maher to cease and 
desist from operating as a common carrier in interstate commerce. Here, 
again, it must be noted that the Government was mistaken in its view 
that the order in question was “negative”. A cease and desist order is 
a prohibition requiring a party to refrain from doing a particular act, 
hence is an “affirmative” order.

Unlike the order involved in the Rochester case, which was susceptible 
of two interpretations, the order in the Maher case could be interpreted 
in one way only. Had Maher disobeyed this order, and had the Com-

“Shannahan v. United States, 303 U. S. 596 (1938).
’’“Rochester Telephone Corp. v. United States, 307 U. S. 125, 143-144 (1939).
"See the dissenting opinion of Justice Butler, 307 U. S. on p. 146; also (1939) 87 U. of

Pa. L. Rev. 1010.
“49 Stat. 543 (1935), 49 U. S. C. § 302 (Supp. 1939).
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mission instituted suit under the Urgent Deficiencies Act31* to enforce 
it, the scope of review which the District Court could have exercised 
would have been limited to the questions whether the order was properly 
made and duly served and whether the defendant had disobeyed it.32 
The proceeding to set aside this order was the only remedy available 
whereby Maher could safeguard himself against invasion of his rights 
by the Interstate Commerce Commission.

Ordinarily, under prior decisions,33 the part of the order denying a 
certificate of public convenience and necessity would not have been re
viewable. Under the “grandfather clause” of Section 206 of the Motor 
Carrier Act, however, there was no discretion in the Commission to with
hold a certificate, if the applicant had actually operated over a regular 
route prior to June 1, 1935 and continued operating since that time. The 
Court, while entertaining jurisdiction to review the cease and desist order, 
could, as a court of equity, dispose of the entire controversy by ordering 
the Commission to grant a certificate. Thus, here, also, no negative order 
was involved, and what was said by the Court on the question of juris
diction likewise constituted mere dictum.

In the Pacific Power and Light case, the Federal Power Commission 
denied an application under Section 203(a) of the Federal Power Act34 
for the approval of a merger or transfer of property. Upon denial of 
approval, the companies sought a review of the Commission’s order in 
the Circuit Court of Appeals for the Ninth Circuit, and the Commission 
questioned the Court’s jurisdiction on the ground that this was a negative 
order and hence not reviewable.

The Circuit Court of Appeals held the order reviewable for two rea
sons: first, because under the statute, Congress gave the companies a 
right to merge, which right was defeated by the Commission’s disap
proval; and second, because the statute provided that “if the Commission 
finds that the proposed disposition, consolidation, acquisition or control 
will be consistent with the public interest, it shall approve the same.”35 
This, the Court held, was a mandatory provision requiring the Commis
sion to grant its approval, and the denial of the approval was, therefore, 
tantamount to a prohibition against the merger.

ma28 U. S. C. §§ 45, 47a (1934).
3234 Stat. 591 (1906), amended by 36 Stat. 555 (1910), 49 U. S. C. § 16(12) (Supp. 

1939).
“Piedmont & Northern Ry. v. United States, 280 U. S. 469 (1930).
*‘49 Stat. 849, 16 U. S. C. § 824(b) (1935).
“98 F. (2d) 835 (C. C. A. 9th, 1938).
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It is evident that the Circuit Court of Appeals was wrong on both 
grounds. First, no right of merger or consolidation was given by the 
statute. Such right might have been had by the companies under the laws 
of their respective states. Congress, by enacting Section 203(a) of the 
Federal Power Act, took away or limited (depending on the interpreta
tion of the statute) this right, but did not create any right, and therefore 
the denial of the application cannot be said to be a denial of a statutory 
right granted by Congress. Second, the word “shall” in the statute did 
not operate as a mandate because it was dependent upon a discretionary 
finding concerning the consistency of the proposed merger with the public 
interest. In other words, unlike the statute in the Maher case, the man
date in Section 203(a) of the Federal Power Act did not begin to operate 
until the Commission found that the merger would be consistent with 
the public interest.30

In the Supreme Court, the Commission urged that the Ninth Circuit 
Court of Appeals was without jurisdiction. The basic part of the argu
ment should have related to the meaning and effect of Section 203(a) 
of the Federal Power Act. If this Section meant that all mergers of 
public utilities coming with the Federal Power Act were forbidden, unless 
and until the Commission gave its approval upon the standard prescribed, 
then the Commission’s denial of the application constituted a negative 
order, in the sense that it left the operation of the statute undisturbed. 
If. however, the statute meant that only such mergers were forbidden 
as were inconsistent with the public interest, and that the Commission’s 
function was to find the fact of consistency or inconsistency with the 
public interest and issue an order accordingly, then the Commission’s 
order denying the application was tantamount to a prohibition of the 
proposed merger, for then the prohibition was not contained in the statute, 
but in the order, and the order was affirmative in character.

The Court did not analyze the statute, but overruled the contention

’It is interesting to note that in most cases where negative orders were held not review- 
ahle, the statute contained the mandatory word “shall”. For example, the provision relating 
to reparation orders contains the words: “the Commission shall make an order directing 
the carrier to pay” (49 U. S. C. § 16(1) ; the provisions relating to railway mail pay con
tains the words: “the Commission shall establish by order a fair, reasonable rate or com
pensation to be received” (39 U. S. C. § 551). But in the Intermountain Rate cases, 234 
U. S. 476 (1914), where the order in question was held affirmative and reviewable, the 
statute contained the discretionary word “may”. Sec. 4 of the Interstate Commerce Act, 
49 U. S. C. § 4, provides that “such common carrier may in special cases ... be authorized 
by the Commission to charge less for longer than for shorter distances.” 
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that the order was not reviewable, without differentiating the above mean
ings of the statute.37 If we adopt the first interpretation of the statute 
above stated, then what the Court held concerning the reviewability of 
this order constituted ratio decidendi and the case stands for the pro
position that the “negative order doctrine” is dead.38 If, however, the 
second interpretation is correct, then the holding of the Court on the 
reviewability of negative orders must be regarded as dictum, and the 
doctrine may bei said to be in a state of coma. It would appear that the 
Court sub silentio followed the second interpretation of the statute, for 
the opinion stated:

“The denial by the Commission of approval of the application by petitioners 
of the transfer ... as not ‘consistent with the public interest’ was an ‘order,’ 
and the petitioners were ‘aggrieved’ by it since without such approval the transfer 
was forbidden.”38*

This was said in answer to the Government’s contention that the stat
ute authorized judicial review only where a party to a proceeding was 
“aggrieved by an order issued by the Commission” in the sense that the 
order, as distinguished from the statute, invaded the party’s legal rights. 
The Court’s answer, that the companies were “aggrieved” by the order 
because “without such approval the transfer was forbidden”, can be 
correct only (1) if the Court adopts the second of the above stated in
terpretations of the statute, or (2) if the word “aggrieved” is taken in 
its popular sense of being sorry or dissatisfied, rather than in the legal 
sense of being legally damaged or prejudiced in one’s legal rights.39 If 
we take the first alternative, then we are dealing with an affirmative 
order. If we take the second alternative, then the door is opened wide 
to the exercise of power by the judiciary over matters which are not cases 
or controversies within the meaning of the Constitution.40 * S.

"See (1939) 52 Harv. L. Rev. 522, 523.
:<*The  End of the Negative Order Doctrine (1939) 7 Geo., Wash. L. Rev. 1014; (1939) 

53 Harv. L. Rev. 98.
®nFederal Power Comm’n v. Pacific Power & Light Co., 307 U. S. 156, 159 (1939).
wEx parte Levitt, 302 U. S. 633 (1937); Moffat Tunnel League v. United States, 289 U.

S. 113 (1933); Alexander Sprunt & Son v. United States, 281 U. S. 249 (1930); Massachu
setts v. Mellon, 262 U. S. 447 (1923). See also Mr. Justice Frankfurter’s concurring opinion 
in Coleman v. Miller, 307 U. S. 433, 460 (1939).

^Recently, the term “aggrieved” has been given a wider meaning. See Securities and 
Exchange Comm’n v. U. S. Realty & Improvement Co., 310 U. S. 434 (1940) ; Federal 
Comm. Comm’n v. Sanders Bros., 309 U. S. 470 (1940) ; I.C.C. v. Oregon-Washington R.R. 
& Nav. Co., 288 U. S. 14, 22, 27 (1933).
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The Government further urged that the proceeding in the Circuit 
Court of Appeals failed of the requirements of a “case” or “controversy”, 
because the Court could not render an effective judicial decree, that is, 
that the Court itself could not lift the prohibition of the statute by grant
ing permission for the transfer, nor order the Commission to grant such 
permission. The Court answered this argument by referring to cases in 
which orders of the Interstate Commerce Commission or other regulatory 
bodies come to the Federal courts for scrutiny, though a Federal court 
cannot fix rates, nor make divisions of rates, nor relieve from the long 
and short haul clause, nor formulate car practices. But here, the opinion 
overlooked that in each of these cases, when a court sets aside an order, 
the aggrieved party is no longer prejudiced in its rights.

Finally, the opinion stated that the Court had the power to “pass 
judgment” upon the challenged principles of law in so far as they were 
relevant to the disposition made by the Commission. Here the word 
" judgment” was not used in the sense of an order which the Commission 
must obey,41 but in the sense of an advisory opinion. The opinion con
fused the function of a jurisconsult with that of a judge. The former, 
like the counselor or teacher of law, advises what the rule of law is; the 
latter issues an order, at times accompanied by an opinion which makes 
the reasons for the order apparent. True, we hold the opinions of the 
courts in high esteem. Quite apart from the duty to obey court orders, 
it is not only desirable, but necessary, under our tripartite system of 
government for the administrative agencies to be guided by the opinions 
of the courts.42 Nevertheless, the authority of the court lies in the order, 
not in the opinion.

For this reason, also, the Court’s statement, that for purposes of 
judicial finality there was no reason for assuming that a commission, any 
more than a lower court, would disregard the direction of the reviewing 
court, was merely an expectation or a hope based upon judicial prestige, 
not upon judicial power. Of course, a commission will not disregard the 
direction or prohibition of a reviewing court. However, where there is no 
direction or prohibition, but merely an expression of opinion, it is not

"The Court takes a different view in an opinion by Mr. Justice Frankfurter in Federal 
Comm. Comm’n v. Pottsville Broadcasting Co., 309 U. S. 134, 145 (1940). “On review, the 
Court may thus correct errors of law and on remand the Commission is bound to act on 
correction. Federal Power Comm’n v. Pacific Co., 307 U. S. 156.”

"Hankin, Safeguarding Legislative Policies (1938) 7 Geo. Wash. L. Rev. 7, 14; Implemen
tation of Statutes (1939) 27 The Georgetown Law Journal 424.
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good judicial policy to expect compliance at all times. Furthermore, 
there is a difference between a commission and a lower court in respect 
of compliance with the opinion of a reviewing court.43 If a lower court 
fails to comply, the reviewing court can direct the entry of a judgment in 
accordance with the opinion, and if the lower court fails to do so, the 
reviewing court can itself enter such judgment. This course, however, is 
not open to a reviewing court when dealing with a negative order of a 
commission, unless the court takes over the administrative function.44

The real reasons behind the decision in the Pacific Power and Light 
case are to be found in the Rochester opinion. We must return to that 
opinion to appreciate how the court treated the negative order doctrine.

Ill
In the Rochester case, Mr. Justice Frankfurter defines affirmative 

orders as those having the legal effect of changing the status quo, and 
negative orders as those maintaining the status quo, and arrives at the 
conclusion that negative and affirmative, “in the context of these prob
lems is as unilluminating and mischief-making a distinction as the out
moded line between ‘non-feasance’ and ‘misfeasance’ ”.44a In this he is 
right, even if only because some affirmative orders are not reviewable 
and some negative orders are reviewable. All negative orders, as has been 
indicated, had heretofore been treated as being in the same category, 
overlooking reviewable negative orders, and failing to distinguish nega
tive orders not reviewable in the particular case from those which were 
not reviewable under any circumstances.

However, Mr. Justice Frankfurter’s classification and analysis of the 
orders which have played a part in the development of the negative order 
doctrine is not helpful. He divides the orders into three groups: (1) 
orders which can be regarded as compelling or forbidding conduct on 
the part of the person only upon further action by the administrative 
agency; (2) orders declining to relieve the complainant from a statutory 
command forbidding or compelling conduct on his part; and (3) orders 
which do not forbid or compel conduct on the part of the person seeking 
to review them, but are attacked because they do not forbid or compel 
conduct by a third person.

43Mr. Justice Frankfurter recognizes this difference in part in his opinion in Federal 
Comm. Comm’n v. Pottsville Broadcasting Co., 309 U. S. 134 (1940).

^Chicago Junction Case, 264 U. S. 258, 264 (1924).
^“Rochester Telephone Corp. v. United! States, 307 U. S. 125, 142 (1939).
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Group (1)

Orders Requiring Further Administrative Action
The first group includes those “orders” which are not final, but are 

interlocutory, exemplified by orders setting a case for hearing,45 * tentative 
or final valuations,40 or determining legal status.47 Mr. Justice Frank
furter does not oppose non-reviewability of these “orders”. He explains 
that judicial abstention from review is merely an application of the 
traditional criteria for bringing judicial action into play. These, he states, 
are partly written into Article III of the Constitution by what is implied 
from the grant of judicial power to determine “cases” or “controversies”, 
and what part is due to the unwillingness of Congress to authorize 
review of interim steps in a proceeding, is not clear, unless the ex
planations in notes 9 and 10 of the opinion471 are definitive of this 
division. These notes cover both judicial and administrative inter
locutory orders. The part of the abstention due to a refusal of Congress 
to authorize review of interim steps seems to relate to judicial review of 
judicial orders, whereas the non-reviewability of administrative orders in 
group (1) seems to rest upon the failure of “case” or “controversy”.

In the case of interlocutory judicial decrees, the reason for failure of 
review is to be found in the statutory regulation of judicial procedure. 
Congress, in regulating procedure in the federal courts, could pursue 
the policy of limiting appeals to final judgments and decrees, or could 
make exceptions to this general rule, or could permit review of all inter
locutory orders. The non-reviewability of interlocutory judicial orders, 
however, cannot rest upon failure of case or controversy, because the 
presence of “case” or “controversy” is a necessary requisite for the 
proceeding in the court below. On the contrary, if there is a failure of 
case or controversy, then the power of the appellate court can be invoked 
only for the purpose of divesting the lower court of jurisdiction.48 There 
are also statutory limitations on the reviewability of interlocutory ad-

*E.g.t United States v. Illinois Central R.R., 244 U. S. 82 (1917).
“United States v. Los Angeles R.R., 273 U. S. 299 (1927); Delaware Hudson Co. v. 

United States & I.C.C., 266 U. S. 438 (1925).
rShannahan v. United States, 303 U. S. 596 (1938).
‘'•Rochester Telephone Corp. v. United States, 307 U. S. 125, 131 (1939).
•"United States v. Corrick, 298 U. S. 435, 440 (1936); Stratton v. St. Louis Southwestern 

R R , 282 U. S. 10, 18 (1930) ; United States v. Huckabee, 16 Wall. 414, 435 (U. S. 1872).
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ministrative orders,488 but failure of “case” or “controversy” as a reason 
for non-reviewability, applies only to administrative orders.

According to Justice Frankfurter, the Rochester case did not fall with
in group (1) of his classification. No further administrative action, he 
said, was necessary. The language of the order, however, was broad and 
was susceptible of an interpretation that the Commission merely defined 
the legal status of the corporation, expecting that it would not be neces
sary to issue an order directing the corporation to file schedules, copies 
of contracts and other information. In this view, the case presented the 
same situation as the Shannahan case, which is included in group (1). 
In urging that the order in the Rochester case was not reviewable under 
the “negative order” doctrine, the Government was apparently influenced 
by the somewhat incorrect analogy, used by Justice Brandeis in the 
Shannahan case, that the order there involved was “as clearly ‘negative’ 
as orders by which the Commission refuses to take requested action’’.49 
The real characterization of the I.C.C.’s order in the Shannahan case that 
the Chicago, South Shore and South Bend Railroad came within the 
purview of the Railway Labor Act498 is contained in the following state
ment of Justice Brandeis:

“The function of the Commission is limited to the determination of a fact. 
Its decision is not even in form an order. It ‘had no characteristic of an order, 
affirmative or negative’. . . . The decision neither commands nor directs anything 
to be done. ‘It was merely preparation for possible action in some proceeding 
which may be instituted in the future.’ ”49b

The difference between the orders in the Shannahan case and the 
Rochester case lay in the fact that in the former, the further administra
tive action had to be taken by some other agency, while in the latter, by 
the same agency. This difference does not change the nature of the 
order,50 but furnishes an occasion to interpret the order in the light of

^"See note 75, infra.
"303 U. S. 596, 599 (1938). 
49a48 Stat. 1185, 45 U. S. C. §§ 151-158 (1934). 
40bId. at 599.
“Compare Piedmont & Northern Ry v. United States, 280 U. S. 469 (1930) and Pied

mont & Northern Ry. v. I.C.C., 286 U. S. 299 (1932) with Shannahan v. United States, 
303 U. S. 596 (1938) and Shields v., Utah Idaho Central R.R., 305 U. S. 177 (1938). No 
distinction was made on the ground that in the former cases the order was entirely within 
the scope of authority of the I.C.C., while in the latter, the order was partly within the 
authority of the I.C.C. and partly within the authority of the United States Attorney.
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the proceeding as being not merely a determination of the legal status 
of the company, but as a direction to do some specific acts. This inter
pretation of the order, adopted by the Court, is reasonable, but at the 
same time takes the order out of group (1).

Group (2)

Denial of Relief from Statutory Direction or Prohibition
Group (2) consists of a class of administrative orders which are defi

nitely “negative”.51 With reference to this group, the opinion recognizes 
three steps necessary to meet the test of reviewability, when it states that 
the “complainant seeking judicial review . . . must clear three hurdles: 
fa) ‘case’ or ‘controversy’ under Article III; (b) the conventional re
quisites of equity jurisdiction; (c) the specific terms of the statute . . . ”51* 
Then the opinion adds that in, these cases “the road to the court’s juris
diction seems to be clear.”516 But it is far from clear.

(a) Is it clear that there is a “case” or “controversy” within the 
meaning of the Constitution? Mr. Justice Frankfurter answers this 
question with the statement: “There is a constitutional ‘case’ or ‘con
troversy’ ”,51c citing Interstate Commerce Commission v. Brimson?2 But 
the case was not in point. This was a suit brought under Section 12 of 
the Interstate Commerce Act52* to compel Brimson and others to give 
testimony and produce books, as required by an order of the Commission. 
True, the suit had all the necessary elements of a “case” or “contro
versy", but the order issued was not a negative order, and the pro
ceeding was not to review an order, but to enforce it, a proceeding 
which naturally cannot be had in respect of negative orders. Therefore, 
the Brimson case, no matter how broad the discussion of “case” or * 8

“Mr. Justice Frankfurter illustrates this group of orders by Piedmont & Northern Ry. 
i United States, 280 U. S. 469 (1930) ; Lehigh Valley R.R. v. United States, 243 U. S. 
412 (1917) and the Intermountain Rate Cases, 234 U. S. 476 (1914). While the first two 
cases are clear instances of “negative” orders, the third case, as has been shown, may be 
interpreted as involving an affirmative order.

8'Rochester Telephone! Corp. v. United States, 307 U. S. 125, 132 (1939).
™lbid.
“'Ibid.
"154 U. S. 447 (1894).
®*26  Stat. 743 (1891), 49 U. S. C. § 12(3) (1934).
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“controversy” therein, cannot constitute authority for the proposition 
that a proceeding to review a group (2) order is a constitutional case 
or controversy. On the contrary, as will soon appear, such a proceeding 
lacks the necessary elements of “case” or “controversy”.

(b) Does a proceeding to review a group (2) order present an occa
sion for the exercise of equity jurisdiction? Mr. Justice Frankfurter 
says that “the Commission’s adverse action entails threat of oppressive 
penalties.”52b But this begs the question. The same threat of oppressive 
penalties existed prior to any action by the Commission. This is the 
reason why Justice Holmes in the Lehigh Valley case™ and Justice 
Brandeis, in the Piedmont case?*  stressed that the complainants were 
not aggrieved by the Commission’s orders, but by the statutes.

The Lehigh Valley Railroad Company filed a petition with the Inter
state Commerce Commission for an extension of time within which the 
railroad might divest itself of its interest in a competing water carrier, 
as required by the Panama Canal Act.54* The carrier also claimed, how
ever, that the Act was not applicable in the premises. The Commission 
found that the railroad came within the provision of the Act and refused 
to extend the time for the operation of the statute. Justice Frankfurter's 
discussion of this case suffers from insufficient analysis of these two de
terminations in the same order.

The first determination was not a negative order at all. It falls into 
group (1) of Justice Frankfurter’s classification of administrative orders. 
It is like the finding of the Commission that a carrier comes within the 
provisions of the Railway Labor Act. In a proper proceeding, this deter
mination might have been reviewable; for example, if the United States 
Attorney had threatened prosecution which would inflict cumulative pen
alties, and was thus about to cause irreparable damage.55 Had it been 
determined in a proper proceeding that the Lehigh did not come within 
the Panama Canal Act, the second determination, the refusal of an ex
tension, would have had no effect whatever. Assuming, however, that 
the Lehigh did come within the statute, the refusal to grant an extension 
merely left the operation of the statute undisturbed, and did not add to 
the threat of penalties.

“’’Rochester Telephone Corp. v. United States, 307 U. S. 125, 132 (1939).
“Lehigh Valley R.R. v. United States, 243 U. S. 412 (1917). 
“Piedmont & Northern Ry. v. United States, 280 U. S. 469 (1930). 
“a38 Stat. 385 (1914), 48 U. S. C. § 1315, 1317, 1319 (1934). 
“C/. Shields v. Utah Idaho Central R.R., 305 U. S. 177 (1938).
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Mr. Justice Frankfurter, however, entertains a different view. He says 
that, assuming the Lehigh was within the prohibition of the statute, the 
Commission’s order denying an exception had the same practical effect 
as a direct command. But was that so? It may, with equal reason, be 
said that had the Commission issued a direct command requiring the Le
high immediately to divest itself of its interest in a competing water 
carrier, the order would have had the same practical effect as a denial of 
an extension, and the same practical effect as if the Commission had not 
acted at all, because that was already ordered by the statute. Resort to 
such reasoning, based on the elusive concept of “practicality”, leads 
equally to the conclusion that even affirmative orders are not reviewable.

In the Piedmont case, a railroad, while contending that it came within 
the exceptions to the prohibition against extensions of roads without a 
certificate of public convenience and necessity, applied for such certifi
cate. The Commission held that the Piedmont was not an interurban 
electric railway within the exceptions to the statutory prohibition, and 
denied the application. This order, Mr. Justice Frankfurter says, in
volved “at least the equivalent of a threat of prosecution under the stat
ute”.56 But this is not the equivalent of a threat of prosecution which 
would furnish an occasion for the Court’s exercise of equity powers over 
the Commission. The Commission could not prosecute Piedmont. This 
was the function of the Attorney General or the United States Attorney. 
As a matter of fact, when Piedmont disregarded the Commission’s order 
denying a certificate of public convenience and necessity, neither the 
Commission nor the Attorney General attempted prosecution. The Com
mission brought suit to enjoin the construction, and in that proceeding it 
was competent for the Court to determine, as it did, whether the Pied
mont came within the operation of the statute.57 Surely, the possibility, 
or even a threat, of a suit in equity to be .brought by an administrative 
agency to enjoin violation of a statute, does not furnish an occasion for 
the exercise of equity powers against the agency.

Assuming that Piedmont came within the purview of the statute, and 
assuming further that it was within the pow’er of the Commission to 
prosecute, it was still not within the competency of a court of equity to 
pass on the denial of a certificate on the theory that the order involved a 
threat of prosecution. That would, indeed, be stretching the doctrine 

'’Rochester Telephone Corp. v. United States, 307 U. S. 125, 132, n. 11 (1939).
Piedmont & Northern Ry. v. I.C.C., 286 U. S. 299 (1932).
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of Ex parte Young™ to a breaking point.
(c) Do these group (2) orders come within the statutory review 

provisions? The Urgent Deficiencies Act authorized the courts to set 
aside, annul or enjoin orders of the Interstate Commerce Commission. 
Evidently, injunctions of orders of this character cannot come within 
such a provision. But the wording of the statutory review provision is 
immaterial. Most of our statutory review provisions authorize the courts 
to “affirm, modify or set aside the order, in whole or in part”. Such pro
visions must be interpreted as applying only to orders which are sus
ceptible of such treatment, giving effective judicial relief, without taking 
over the administrative functions. As will appear presently (p. 1002, 
infra'), this is not possible in the review of orders of this group.

Group (3)

Refusal to Direct or Prohibit a Third Party

Group (3), as set forth in the opinion, involves some negative orders, 
but also orders which are not negative in character. The mere fact, that 
an order does not forbid or compel conduct either by one seeking a review 
or by any other person, does not in itself constitute a negative order. 
An order granting a certificate of public convenience of necessity, for 
example, does not compel or forbid anything, and, therefore, would not 
be subject to review by the grantee of the certificate. An exception may 
be found in those instances where a certificate is granted upon conditions 
which are attacked as being in excess of power,59 but there the attack 
must be based on the theory that the conditions constitute an affirmative 
order forbidding certain conduct. The grant of a certificate, however, 
cannot be said to be a negative order. It may be subject to attack by a 
third party whose rights are prejudiced. This is the typical illustration 
of the reviewability of “permissive” orders, exemplified by the Chicago 
Junction case.60

The “negative” orders in this group are decisions which do not forbid 
or compel conduct on the part of a third person and which at the same 
time deny to the complainant relief in furtherance, or against invasion, 

ra209 U. S. 123 (1908).
“United States v. Chicago, M. & St. Paul R.R., 282 U. S. 311 (1931).
0<1264 U. S. 258 (1924).
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of a right.01 The case of Proctor and Gamble v. United States^2 is an apt 
illustration of this type of negative order.

Let us see what is the application of the three tests to this class of 
orders. Is there a case or controversy; is there an occasion for the exer
cise of equity jurisdiction, and are the requisites of the statute satisfied?

The Proctor and Gamble suit did constitute a case or controversy 
within the meaning of Article III of the Constitution, but the reason 
stated by Mr. Justice Frankfurter is too broad. The mere assertion 
that different legal principles should be applied, does not make a case or 
controversy, and the cases cited in support of this proposition63 are as 
inapplicable in this connection as in the case of the group (2) orders, 
already discussed.

In the Proctor and Gamble case there was an occasion for the exercise 
of judicial power, and the purpose of avoiding a multiplicity of suits 
furnished an occasion for the exercise of equity jurisdiction. This test, 
however, is of no significance, since the suit was neither an action at 
common law, nor in equity, but was statutory in character.

But it is difficult to see that, as Mr. Justice Frankfurter says, the 
shipper was within the express language of the statute authorizing suit 
“to enjoin, set aside, annul . . . any order of the Interstate Commerce 
Commission”. There was nothing about this order which the Court could 
enjoin, and neither by setting aside or annulling the order would the com
plainant obtain effective judicial relief. It was not necessary to rely on 
the Government’s contention that the LTrgent Deficiencies Act permitted 
review only of those orders which could be enforced by the Commission. 
Mr. Justice Frankfurter correctly pointed out that although the Court 
yielded to this contention, more recent decisions have dispensed with this 
requisite for review.64 The non-reviewability of the Proctor and Gamble 
case was due to the wording of the statute which prevented effective 
judicial relief.

The failure of effective judicial relief against some group (3) orders, 

“'In other words, negative orders of Type I (see p. 979 supra).
*225 U. S. 282 (1912).
•I.C.C. v. Baird, 194 U. S. 25 (1904) ; I.C.C. v. Brimson, 154 U. S. 447 (1894).
“United States v. Idaho, 298 U. S. 105 (1936); Claiborne-Annapolis Ferry Co. v. United 

States, 285 U. S. 382 (1932) ; Colorado v. United States, 271 U. S. 153 (1926) ; Venner v. 
Michigan Central R.R., 271 U. S. 127 (1926); Chicago Junction Case, 264 U. S. 258 
(1924). All of these cases, though involving group (3) orders, did not involve negative, but 
permissive, orders.
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however, differs from that of group (2) orders because in the former, 
such failure is entirely statutory, not constitutional. For example, where 
an order of the Interstate Commerce Commission, refusing an increase 
in railway mail pay was held negative and not reviewable, the Court 
also indicated that the railroad was not precluded from bringing suit in 
the Court of Claims for just compensation.65

To summarize: Mr. Justice Frankfurter’s classification does not clarify 
the problem, because first, there is no indication which of the group (1) 
orders are not reviewable for statutory and which for constitutional 
reasons; second, it is not clear that in the review of group (2) orders 
there is a “case or controversy”, that there is an occasion for the exercise 
of equity jurisdiction, or that the requisites of the statutory review pro
visions are satisfied; and third, while in the review of group (3) orders 
there is a case or controversy and there may be occasion for the exercise 
of equity jurisdiction (which is not always necessary), some statutory 
provisions do not permit judicial review.

IV
The determination of the question whether administrative decisions 

are reviewable under the statutory provisions depends entirely on the 
interpretation of the statute.66 The determination of the question whether 
administrative decisions are or are not reviewable for constitutional rea
sons must rest upon a classification according to the elements entering 
into the concept of “case” or “controversy”.

What are the necessary elements of every case or controversy within 
the meaning of the Constitution? (1) There must be a plaintiff complain
ing of an injury done or threatened, and by injury is meant legal damage 
or invasion of a legal right.67 (2) There must be a defendant causing or 
about to cause the injury complained of.67’ (3) The controversy must be 
such that effective relief can be granted by judicial decree.67b If any one 
of these elements is lacking, whether because of constitutional, statutory 

“United States v. Griffin, 303 U. S. 226 (1938).
“See, for example, A. F. of L. v. N.L.R.B., 308 U. S. 401 (1939) ; N.L.R.B. v. Int. Broth, 

of Elect. Workers, 308 U. S. 413 (1940) ; N.L.R.B. v. Falk Corp., 308 U. S. 453 (1940).
“Tennessee Elect. Power Co. v. T.V.A., 306 U. S. 118 (1939) ; Alabama Power Co. v. 

Ickes, 302 U. S. 464 (1937). See also Perkins v. Lukens Steel Co., 310 U. S. 113 (1940).
““South Spring Hill Gold Mining Co. v. Amador Median Gold Mining Co., 145 U. S. 300 

(1892) ; Wood-Paper Co. v. Heft, 8 Wall. 333 (U. S. 1869).
“bKeller v. Potomac Electric Power Co., 261 U. S. 428, 444 (1923), and cases cited therein.
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or other limitations, there is no jurisdiction in a Federal court; and if 
any one of these elements is lacking in a suit to review an administrative 
decision, judicial review must fail.

(1) Failure oj Proper Party Plaintiff^
If a party seeking the aid of a court can complain of no legal damage, 

he does not present a justiciable controversy. This holds true whether 
relief is sought against a private person, a governmental agency or the 
Government itself. Suits by electric power companies, for example, to 
enjoin the Administrator of Public Works from making loans or grants 
to municipalities for the construction of power plants,69 or to enjoin the 
Tennessee Valley Authority from engaging in the production and sale of 
electricity,70 could not be entertained by the courts, because the plaintiffs, 
operating under non-exclusive franchises, could not show legal damage. 
They had no legal right to be free from competition. Since the word “de
cisions”. as used here, covers all forms of administrative action, these are 
apt illustrations of failure of judicial review for want of proper parties 
plaintiff.

Similarly, there are several types of decisions in the nature of “orders” 
which cannot be judicially reviewed, since there can be no showing of 
damage or immediacy of damage, e.g., procedural, advisory or other 
interlocutory orders.71

An order initiating a proceeding, like a complaint, charge or rule to 
show cause, may indeed cause irreparable damage, financially or other
wise. But it is not legal damage. The costs of responding to a proceeding, 
the inconvenience and annoyance which such proceeding might cause to 
the respondent, the influence which such proceeding may have on others 
dealing with the respondent, are among the necessary incidents of living 

*In a proceeding to set aside or enjoin an administrative decision, the party attacking the 
decision is variously designated as the plaintiff, petitioner or appellant. In a proceeding to 
enforce the decision, however, he may be the defendant, respondent or appellee. For the 
purpose of this discussion, we shall disregard the position of the parties in the pleadings, and 
designate the party attacking the decision as the party plaintiff.

* Alabama Pow’er Co. v. Ickes, 302 U. S. 464 (1937).
Tennessee Electric Power Co. v. T.V.A., 306 U. S. 118 (1939). As applied to decisions 

in the nature of “orders”, see Alexander Sprunt & Son v. United States, 281 U. S. 249 (1930). 
“"An interlocutory order may be defined as one requiring further administrative action 

before it becomes enforcible or before non-compliance therewith subjects one to penalties, 
as distinguished from a final order, disobedience of which subjects one to penalties or an 
affirmance of which leaves nothing further to be done but to enforce it.
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under any government in organized society. Under our Government, if 
the proceeding initiated by an administrative body is clearly beyond the 
scope of its jurisdiction, the respondent may disregard it. He does not 
need the aid of a court for that purpose. Should the administrative body 
proceed with its investigation and issue a final order, it would be of no 
force or effect.

However, rarely, if ever, are suits brought to review initiating orders 
when the proceedings are clearly without lawful authority. Such relief 
is generally sought when the proceeding is within the general jurisdic
tion of the agency, but the propriety of exercising that jurisdiction is in 
doubt and depends upon facts which may be developed in the course of 
the administrative proceeding. In such circumstances, courts should not 
interfere with the orderly administrative process, for until a final order 
is issued, the plaintiff’s damage is damnum absque injuria. No person 
has a legal right to be free from investigation.

The same observation may be made about other procedural orders. 
Rulings on admissibility of evidence,72 orders setting a case for hearing,73 
requiring or refusing to entertain written or oral arguments; all these and 
many others are preliminary to .final orders. The same, also, may be said 
concerning advisory orders recommending, but not requiring or pro
hibiting, some action on the part of the respondent.74 Some administra
tive bodies, acting within their wisdom and discretion, have adopted the 
policy of recommending a course of action, preliminary to issuing a final 
order. The advisory order serves the same purpose as a rule to show 
cause why the recommendation should not be made mandatory.

While some statutes limit judicial review to “final orders”,75 * and others 
authorize review of simply “orders”,70 or “any orders”,77 of administra
tive bodies, review of interlocutory orders has failed in all instances.73 

"^Federal Power Comm’n v. Metropolitan Edison Co., 304 U. S. 375 (1938).
73United States v. Illinois Central R.R., 244 U. S. 82 (1917).
74United States v. Atlanta, Birmingham & Coast R.R., 282 U. S. 522 (1931).
7r’E.g., the National Labor Relations Act, 49 Stat. 449 (1935) 29 U. S. C. § 166 f-i 

(Supp. 1939), provides for review of “final” orders.
70E.g., the Securities Exchange Act, the Public Utility Holding Act, the Federal Power 

Act and others provide for review of “orders in proceedings.”
"The Urgent Deficiencies Act, 38 Stat. 219, 28 U. S. C. § 47, authorizes suits to set aside 

“any order or requirement” of the Interstate Commerce Commission, other than orders 
for the payment of money. The same provision is made applicable to suits under the 
Packers’ and Stockyards’ Act and other acts.

TOEven where an order contemplated no further administrative action by the agency which
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Where relief was sought in a proceeding in equity to set aside an inter
locutory7 order, the reason assigned for dismissal of the complaint was 
that the statute had provided an 11 adequate remedy at law”.79 Where 
the suit to review an interlocutory order sought the statutory remedy80 
or an extraordinary writ,81 relief was denied on the ground that there 
was a failure to exhaust administrative remedies.82 The real reason lies 
deeper than statutory construction; it is to be found in the proposition 
that in all these cases there is failure to show immediacy of legal 
damage.83

If an interlocutory order culminates in a final order against a party, 
then he may be in a position to complain, and may attack those decisions, 
which, though interlocutory, have tainted the final order with illegality.84 
Until a final order is issued, however, resort to the courts is premature.

Prematurity of judicial review for want of immediacy of legal damage 
is also to be found in suits brought to review decisions which are in the 
nature of findings of fact preliminary to orders. For example, a finding 
of the value of public utility property may be preliminary to a rate 
order. The complaint against the valuation itself is premature, because 
the rate order, while based on insufficient valuation, may also be based on 
excessive operating cost or on insufficient probable revenue, in which 
case the rate may not be unreasonably low or confiscatory. In other 
words, there may be no legal cause for complaint.85
rendered the order, but contemplated further action by some other agency, the order 
was held not reviewable. Ames-Baldwin Wyoming Corp. v. N.L.R.B., 73 F. (2d) 439 (C. 
C. A. 4th, 1934).

’’Newport News Shipbuilding & Dry Dock Co. v. Schauffler, 91 F. (2d) 730 (C. C. A. 
4th. 1937), affirmed, 303 U. S. 54 (1938).

“Ames Baldwin Wyoming Corp. v. N.L.R.B., 73 F. (2d) 489 (C. C. A. 4th, 1934).
r‘Minneapolis Chamber of Commerce v. Federal Trade Comm’n, 280 F. 45 (C. C. A. 8th, 

1922).
“The same reason was assigned in suits brought to enjoin proceedings. See Myers v. 

Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938).
“As has been indicated (p. 977 supra), the cases seem to be in conflict on the question 

whether failure to exhaust administrative remedies defeats the jurisdiction of the court, or 
renders the exercise of jurisdiction an abuse of judicial discretion. See Berger and Raoul, 
Exhaustion of Administrative Remedies (1939) 48 Yale L. J. 98.

**In Morgan v. United States, 304 U. S. 1 (1938), an order was set aside, because the 
proceeding fell short of a “full hearing”, within the meaning of the statute. In the earlier 
decision in the same case, 298 U. S. 468 (1936), the order was set aside on the ground that 
the officer who had issued the order had not considered the evidence in the case.

“United States v. Los Angeles R.R., 273 U. S. 299 (1927) ; cf. Keller v. Potomac Electric 
Power Co., 261 U. S. 428 (1923).
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.Like initiating orders, findings of fact may cause great embarrassment. 
As was pointed out in some of the railroad valuation cases, the Interstate 
Commerce Commission’s findings had a considerably adverse effect on 
the railroads’ securities.86 But this also was not legal damage. No rail
road or any other corporation has a legal right to a favorable market 
for its securities. There would be no cause of action if a private person 
had underestimated the value of a railroad’s property, as a result of 
which the value of its shares or bonds had dropped, unless that person 
maliciously understated the values with a view of slandering the credit 
of the railroad. But ordinarily, malice cannot be attributed to an ad
ministrative agency acting within the general scope of its powers and 
duties.87

(2) Failure of Proper Party Defendant^
Not all administrative decisions, in the nature of findings of fact, are 

preliminary to orders. There are some findings which are complete in 
themselves. Their function is to invoke the operation of a statute impos
ing obligations. These should not be subject to judicial review in a pro
ceeding against the administrative body, for it is not the decision, but 
the statute, that is the gravamen of the complaint. Thus, when the Inter
state Commerce Commission finds that an interstate railroad is not an 
interurban electric railway within the exemption provisions of the Rail
way Labor Act, the Commission merely fixes the legal status of the 
railroad under the statute, and the statute imposes various obligations.89 
Likewise, when, in the consideration of a declaration of intention to con
struct a dam on a non-navigable stream within the jurisdiction of Con
gress under its authority to regulate commerce, the Federal Power Com
mission finds that the project would affect the interests of interstate or 
foreign commerce, the Commission merely invokes the operation of the 
statute requiring that such a project must be licensed.90 The courts

“United States v. Los Angeles R.R., 273 U. S. 299, 314 (1927).
^Public policy forbids the courts to impute other than legitimate motives to administra

tive bodies. Texas v. Louisiana, 176 U. S. 1, 18 (1900).
“Just as we have designated the party attacking the validity of a decision as the party 

plaintiff (See note 68, supra) irrespective of his position in the pleadings, so we shall desig
nate the administrative body whose decision is sought to be reviewed, or the governmental 
agency seeking to enforce the decision, or the person in whose behalf the decision is made, 
as the party defendant.

“Shannahan v. United States, 303 U. S. 596 (1938).
"Carolina Aluminum Co. v. Federal Power Comm’n, 97 F. (2d) 435 (1938).
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cannot entertain a complaint against the Commission, for whatever 
damage may result must be attributed to the statute, not to the finding.

Similar to the findings invoking the operation of a statute are the de
cisions which we have designated as “negative orders” of Type II, i.e., 
those leaving the operation of a statute undisturbed. They are not sub
ject to judicial review in a proceeding against the administrative agency, 
because the agency is not the proper party defendant. If the plaintiff 
is aggrieved, in the sense that his rights are invaded, he is aggrieved by 
the statute, not by the failure of the administrative body to disturb the 
operation of the statute.91 So far as the order is concerned, the plaintiff 
could not construct the railroad, pipe line, or radio broadcasting station 
before or after the denial of a certificate of public convenience or neces
sity; the plaintiff utilities could not merge before or after the denial of 
their application. In other words, their rights remained unaffected by the 
order.

Negative orders of Type I, i.e., denying relief in furtherance, or 
against invasion of rights, are not attended by the same consequences, 
as are negative orders which leave the operation of a statute undisturbed. 
In each instance there is a proper party defendant, which may be the 
administrative body, or some other party, or both. In a proceeding for 
reparations under the Interstate Commerce Act, the real party defendant 
is the railroad; in a proceeding for an award under the Longshoremen’s 
and Harbor Workers’ Compensation Act, the real party defendant is the 
employer; in a proceeding for an increase in railway mail pay, the real 
party defendant is the United States. In some instances, orders denying 
relief are reviewable by the courts;92 others are not reviewable.93

’'Lehigh Valley R.R. v. United States, 243 U. S. 412, 414 (1917).
“Tor example: Under the Longshoremen’s and Harbor Workers’ Compensation Act, 44 

Stat. 1436 (1927), 33 U. S. C. § 921 (d) (1934), an order rejecting a claim for compensation 
is reviewable. The National Labor Relations Act, 49 Stat. 453 (1935), 29 U. S. C. § 160 (f) 
(Supp. 1939), provides for review of orders “granting or denying” relief. The Civil Aero
nautics Act, 52 Stat. 1024 (1938), 49 U. S. C. § 646 (Supp. 1939), provides for review of 
orders “affirmative or negative.” The word “negative” must refer only to this type of 
negative orders. The Motor Carrier Act, 49 Stat. 550 (1935), 49 U. S. C. § 305 (h) (Supp. 
1939), authorizes suits to review orders denying relief for supposed lack of authority. 
The<e, likewise, belong to negative orders of this type, for the statute gives a right to have 
one’s application considered. The suit is equivalent to a petition for writ of mandamus to 
compel exercise of jurisdiction; but does not go beyond this to direct the results to be 
arrived at when jurisdiction is exercised. Cf. I.C.C. v. United States ex rel. Humboldt S.S. 
Co , 224 U. S. 474 (1912) ; United States ex rel. Louisville Cement Co. v. I.C.C., 246 U. S. 
638 (1918).

"See note 16 supra.



1002 The Georgetown Law Journal [Vol. 29: p. 977

(3) Failure of Effective Judicial Relief
The non-reviewability of negative orders of Type II, i.e., leaving the 

operation of statutes undisturbed, is also attributable to failure of effec
tive judicial relief. When the Interstate Commerce Commission denies 
a certificate of public convenience and necessity for the construction of 
a railroad, the order cannot be assailed in any proceeding instituted by or 
against the Commission, or by or against any other person. In a proper 
case, it may be shown that, under the facts found by the administrative 
body, the statute is inapplicable or unconstitutional.94 But even if this 
conclusion is reached, the order remains unassailed, though it may fall 
by its own weight. As soon as a court undertakes to override such an 
order, it assumes the function of the administrative agency.95

Mr. Justice Frankfurter’s proposition that in such cases the Court 
may render a “judgment” (see p. 987, supra), implies that even if the 
statute is held valid and applicable, the decree of the Court “setting 
aside” the negative order of the Commission would be effective as a basis 
for determining the rights of the parties in a future proceeding. Let us 
visualize what this would mean, by assuming that in the Piedmont case™ 
after the Court held that the railway came within the province of the 
statute, it “set aside” the order of the Commission denying a certificate 
of convenience and necessity for the proposed road construction. Let us 
further assume that the Commission, upon remand, again denied the 
application. The Court could not grant the certificate, for it was not 
authorized to do so; nor could it compel the Commission to grant a cer
tificate, for mandamus will not lie to compel the performance of a dis
cretionary act. Having come to this impasse, the railroad commences 
the construction, and suit in equity is brought by the Commission to en-

B4Cf. Piedmont & Northern Ry. v. I.C.C., 286 U. S. 299 (1932).
"Tn the Chicago Junction Case, 264 U. S. 258, 264 (1934), Mr. Justice Brandeis. after 

distinguishing the case at bar from such negative order cases, as Proctor & Gamble Co. v. 
United States. 225 U. S. 282 (1912), Hooken v. Knapp, 225 U. S. 302 (1912), and Lehigh 
Valley R.R. v. United States. 243 U. S. 412 (1917). gave the real reason for non-reviewability 
of negative orders in the following language: “This court declined to interfere, because to 
do so would have involved exercise by it of the administrative function of granting the 
relief which the Commission, in the exercise of its jurisdiction, had denied.” This reason is 
applicable to an order like that involved in Lehigh Valley R.R. v. United States, supra, 
under any circumstances, since that order left the operation of the statute undisturbed. As 
to the other cases, Proctor & Gamble Co. v. United States, supra, and Hooker v. Knapp, 
supra, the reason was applicable only in the light of the statute authorizing the review. 

°°28O U. S. 469 (1930).
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join violation of the statute, not of the order, or criminal prosecution is 
instituted for violation of the statute. Assuming that the statute, as ap
plied, is constitutional, the Court has no other choice but to grant the 
injunction sought, or to uphold the prosecution. Otherwise, the Court 
would merely aid and abet the law-breaker, which cannot be assumed.

Of course, the orders of the Federal Communications Commission 
denying licenses for the construction or operation of radio broadcast
ing stations, are by statute97 made reviewable by the United States Court 
of Appeals for the District of Columbia, and it is generally assumed that 
this Court acts in a judicial capacity. But the assumption is a mistaken 
one. Despite the changes from the earlier Federal Radio Act,98 this Court 
exercises an administrative, not a judicial, function in reviewing these 
negatives orders. The power to review such decisions has been vested 
in this Court because it can act in an administrative, as well as a judicial 
capacity.99 But even this Court merely sets aside the order and remands 
the case for further proceedings, hoping that its advice will be fol
lowed/" for the statute authorizes the Commission, not the Court, to 
grant a license.

^48 Stat. 1064, 1093, 47 U. S. C. § 402 (b) (1) (1934).
*See Federal Radio Comm’n v. General Electric Co., 281 U. S. 464 (1930), and compare 

with Federal Radio Comm’n v. Nelson Bond & Mortgage Co.. 289 U. S. 266 (1933).
**Hitz v. United States, ^89 U. S. 516, 546 (1933).
l"'Heitmeyer v. Federal Comm. Comm’n, 95 F. (2d) 91 (App. D. C. 1937). The United 

States Court of Appeals for the District of Columbia entertains the view that in such 
cases it acts in a judicial capacity. Pottsville Broadcasting Co. v. Federal Comm. 
Comm’n, 98 F. (2d) 288 (App. D. C. 1938). Further action by the court, however, would 
indicate that it was acting in a supervisory administrative capacity, using its judicial powers 
to effectuate its administrative action. Upon the remand of the Heit/meyer and Pottsville 
cases, in which the Commission’s denial of applications for licenses had been reversed, the 
Commission set the matters for further hearing. Thereupon the applicants petitioned the 
Court for writs of mandamus and prohibition to restrain the Commission. The court 
granted such writs, 105 F. (2d) 41 (App. D. C. 1939) and 105 F. (2d) 36 (App. D’ C. 
19'9), indicating that if the Commission deemed it necessary to take further evidence or 
hold other hearings, it must first obtain leave of court. Evidently, if the court of appeals 
acted in a judicial capacity, it went beyond the scope of its judicial power in supervising 
the procedure in the Commission. The Commission could resist any action of the court 
by a mere “sit down strike”, that is to sayy, its inaction wmuld not grant licenses to the 
applicants. Then, if the court made its order effective by judicially ordering the Commis
sion to grant licenses, the court may as well grant the licenses and thus take over the Com
mission’s function. The applicable sections of the Federal Communications Act may lend 
itself to such an interpretation, but then it must be admitted that the court is acting in an 
administrative, not in a judicial capacity. Cf. Federal Radio Comm’n v. Nelson Bros. Bond
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In addition to these negative orders, there are other administrative de
cisions which are not subject to judicial review, because, despite the 
presence of proper parties plaintiff and defendant, our judicial system 
does not lend itself to such use. An apt illustration of this type of de
cision is an order refusing to accord confidential treatment to informa
tion filed under a statute which permits the administrative agency to 
disclose the information in the public interest. The United States Court 
of Appeals for the District of Columbia held such an order reviewable, 
and denied a motion to dismiss.* 101 But the ruling was an empty gesture. 
Upon denial of the motion to dismiss for want of jurisdiction, the Com
mission was obliged to file its transcript of the record with the Court. 
Since star chamber proceedings are foreign to our legal system, the filing 
of the transcript would have defeated any relief sought by the petitioners, 
for the very information they sought to conceal would immediately be
come a matter of public record. The Court could give them no effective 
judicial relief.102

A negative order of Type I, denying relief in furtherance or against 
invasion of a right, is not reviewable, if under the statute a court cannot 
grant effective judicial relief. For example, the Urgent Deficiencies Act 
authorizing review of the Interstate Commerce Commission’s orders em
powers the District Court to enforce, or enjoin, annul, suspend or set 
aside the orders. It is evident that if an order denying relief is affirmed, 
the plaintiff has no judicial relief; if the order is enjoined, set aside, 
suspended or annulled, the plaintiff is likewise without relief. The court 
may set aside or annul the order and remand the case to the administra
tive agency “for further proceedings according to law”, but this will not 
insure a decision in favor of the plaintiff. If the administrative body 
persists in denying relief, the case may go again to the court, and the 
same performance may be repeated.103 Thus, the case may oscillate in
definitely between the court and the administrative body without the 
plaintiff obtaining relief, until either the court or the administrative body 
yields. The court cannot command the administrative body to arrive at 
& Mortgage Co., 289 U. S. 266, 274. The Supreme Court, in opinions by Mr. Justice Frank
furter, held that it was not competent for the court so to interfere with the proceedings 
in the Commission, on the theory that the Court of Appeals acted in a judicial capacity.

101American Sumatra Tobacco Co. v. S.E.C., 93 F. (2d) 236 (1937) ; cf. Utah Fuel Co. 
v. National Bituminous Coal Comm., 101 F. (2d) 426 (App. D. C. 1938) and 306 U. S. 
56. 59 (1939).

102See also 110 F. (2d) 117 (App. D. C. 1940).
10SThis is exactly what happened in United States v. Griffin, 303 U. S. 226 (1938).
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a different result, because mandamus will not lie to compel the perform
ance of a discretionary act.104 * * If a court cannot command, it should not 
act at all.1"3 There is nothing, however, to prevent such negative order 
from being made reviewable by statute.

The same statutory limitation upon the effectiveness of judicial relief 
obtains, at times, in respect of decisions which are findings invoking the 
operation of statutes. Some findings are by statute made subject to ju
dicial review. The Board of Tax Apppeals, for example, never directs 
the taxpayer to pay a tax, nor does it prohibit the Commissioner of In
ternal Revenue from assessing a tax. It merely determines the amount 
of tax liability. The determination is thus a finding invoking the opera
tion of the Revenue Act. Yet, under the statute,100 a review may be had 
in the Circuit Court of Appeals from the decisions of the Board. Under 
other statutes, however, decisions in the nature of findings invoking the 
operation of the statute cannot be made the subject of effective judicial 
decree. Neither by affirming nor setting aside the finding does the court 
grant relief, unless under the guise of “modifying” the finding, the court 
takes over the administrative function and makes a finding of its own.

Where findings invoking the operation of statutes, and negative orders 
denying relief in furtherance, or against invasion of rights are not review
able under the statutory review provisions, they may, nevertheless, be 
subject to judicial review in some other proceedings, unless the legisla
ture intended to create a right with an exclusively administrative remedy.

“Mandamus will not lie to compel the Interstate Commerce Commission to grant a 
hearing, because while the act of setting a case for hearing may be ministerial, the holding 
of the hearing is fraught with the exercise of judgment and discretion. United States ex rel. 
Chicago Great Western Ry. v. I.C.C., 294 U. S. 50, 60 (1935) A fortiori, mandamus will 
not lie to compel an administrative body to arrive at a different result after hearing.

:*There  is an exception to this rule in cases where a court sits in judgment over a sover
eign. While the court may not have the means or authority of enforcing its judgment, it 
may exercise jurisdiction for the purpose of determining the rights of the parties. Compare 
Kunglig Jarnvagsstryelsen v. Dexter & Carpenter, 32 F. (2d) 195 (C. C. A. 2d, 1929), with 
Dexter & Carpenter v. Kunglig Jarnvagsstryelsen, 43 F. (2d) 705 (C. C. A. 2d, 1930). If 
this is a correct statement of the rule, then the proper test of the exercise of judicial power 
in such cases w’ould be the finality, rather than the enforcibility, of the decree. Even in 
controversies among states, however, the decisions seem to stress the enforcibility of the 
decree as the proper test of jurisdiction. See Virginia v. West Virginia. 246 U. S. 565 (1917), 
and note contra the dissenting opinion in South Dakota v. North Carolina, 192 U. S. 282 
(1904). Note also that a court will not take jurisdiction if the sovereign will not enforce 
the judgment. Wisconsin v. Pelican Insurance Co., 127 U. S. 265, 288 (1888).

1O*44  Stat. 110 (1936), 48 Stat. 926, 26 U. S. C. A. § 641 (1934).
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Thus, a finding that a railroad is not an interurban electric railway ex
empt from the provisions of the Railway Labor Act, though not review
able under the Urgent Deficiencies Act, may be reviewed in a suit to 
enjoin the United States Attorney from prosecuting for violation of the 
Railway Labor Act.107 An order denying an increase in pay for trans
portation of mail, though not reviewable under the Urgent Deficiencies 
Act, may be reviewed in a suit brought against the United States for just 
compensation.108 This, however, is not true of an order denying repara
tion under the Interstate Commerce Act.109 There, the statute leaves 
intact the common law remedy to recover overcharges; it provides an 
alternative administrative remedy, with the advantage to the shipper that 
the Commission’s findings in his favor shall be prima facie evidence in 
an action against the railroad on the reparation order, and with the ad
vantage to the railroad that a denial of relief terminates the controversy.

To what extent the legislature intended that findings of fact invoking 
the operation of statutes and negative orders, denying relief, should not 
be judicially reviewed is difficult to ascertain. Unless, as in the case of 
reparation orders, the legislature did not intend to give more than an 
administrative remedy, the aggrieved party should not remain in a quan
dary concerning his rights, until he can at last formulate a justiciable 
controversy. A party intending to construct a hydroelectric project on a 
non-navigable stream without a license, and prevented from doing so 
by a finding of the Federal Power Commission that the project would 
affect the interests of interstate or foreign commerce, may announce his 
intention to proceed with the construction and invite a suit for injunction 
by the Federal Power Commission,110 so that the validity of the finding 
might be judicially determined. If the Commission is not so obliging as 
to bring suit, he may try to induce the United States Attorney or the 
Attorney General to threaten prosecution,111 and then bring suit to en
join the prosecution.112 But they also may not be obliging. Then, there

107Shields v. Utah-Idaho Central R.R., 305 U. S. 177 (1938).
10®United States v. Griffin, 303 U. S. 226, 238 (1938).
lo0Standard Oil Co. of Indiana v. United States, 283 U. S. 235 (1931) ; see also I.C.C. v. 

United States ex rel. Campbell, 289 U. S. 385 (1933).
110Under § 314 (a), Federal Power Act, 49 Stat. 861, 16 U. S. C. 825m, similar to the 

suit in United States v. Appalachian Electric Power Co., 23 F. Supp. 83 (1938).
mUnder Secs. 314 and 315 of the Federal Power Act, 49 Stat. 861 (1935), 16 U. S. C. 

§§ 825m, 825n (Supp. 1939).
112On the theory of Ex parte Young, 209 U. S. 123 (1908).
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is but one other recourse: to proceed with the construction and subject 
oneself to possible penalties for violation of law.

There should be no friendly suits.113 At the same time, a party should 
not be required to risk penalties in an effort to ascertain his rights. Some 
simple device should be available whereby all decisions not reviewable 
for failure of proper party defendant or for failure of effective judicial 
relief may be subjected to judicial review, in so far as this is consti
tutionally permissible. Such a device exists in the Declaratory Judgment 
Act.14 Express legislation, perhaps,115 is necessary to provide that where 
constitutional or statutory limitations preclude a direct review of an ad
ministrative decision, but declaratory relief may be constitutionally 
granted, any party affected by an administrative decision may file a 
petition for a declaration of rights, joining as parties defendant all offi
cers and other persons against whom such relief is sought.116

In summation, it may be said that in accordance with the above classi
fication of administrative decisions, based on the elements entering into 
the concept of “case” or “controversy”:

(1 ) Interlocutory affirmative orders and findings of fact preparatory 
to orders are not reviewable for failure of proper party plaintiff.

(2) Some negative orders of Type I, i.e., denying relief in further
ance or against invasion of a right, are not reviewable for failure of 
effective judicial relief, and some findings of fact invoking the operation 
of a statute are not reviewable both for failure of a proper party defen
dant and for failure of effective judicial relief; in both instances because 
of statutory limitations.

(3) Negative orders of Type II, i.e., leaving the operation of a stat
ute undisturbed, are not reviewable both for failure of a proper party 
defendant and for failure of effective judicial relief because of consti
tutional limitations.

V
The decisions in the Rochester, Maher, and Pacific Power and Light 

cases were hailed with wide acclaim.117 It was natural that this should be 

'■’’Harkin v. Brundage, 276 U. S. 36, 55 (1928).
n‘48 Stat. 955; 28 U. S. C. § 400 (1934).
11SC/. Borchard, Declaratory Judgments (1934) 156, 157.
u’It follows that a declaratory judgment suit should not be available against an officer 

who cannot be compelled to grant the relief sought. See, contra, Perkins v. Elg, 307 U. S. 
325 (1939). as applied to the Secretary of State.

’"What, indeed, could be better than to prevent exercise of “absolute power” by adminis-
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so, for, as was indicated, from its very beginning, the negative order 
doctrine has dwelt, in confusion. Furthermore, it is quite in accord with 
the spirit of the times to welcome an increase in the exercise of judicial 
review.118 Now that the parade is over, one may sit back and contem
plate the changes which have been wrought.

First. So far as decisions of an interlocutory character are concerned, 
no change has taken place.

Second. So far as findings of fact invoking the operation of statutes 
and negative orders of Type I (part of Mr. Justice Frankfurter’s group 
(3) orders) are concerned, they were held reviewable. But they always 
were, except where the Court itself interpreted the statute as not per
mitting any review at all. The real complaint as to these orders was not 
that they were without the scope of judicial review, but that they were 
not reviewable in the particular type of proceeding.

Third. The only substantial change relates to negative orders of 
Type II (Mr. Justice Frankfurter’s group (2) orders). It now appears 
that these are reviewable. Practically, so long as the Court adheres to 
the doctrines of primary jurisdiction and administrative finality, and 
recognizes that the “questions of law” are interwoven with complex facts, 
the determination of which must lie with the bodies “appointed by law 
and informed by experience”, the net result will be the same as if these 
orders were not reviewed. But behind the procedure relating to such 
cases, there will always lurk the possible conflict between judicial prestige 
and administrative experience.119
trative bodies, (1939) 6 U. of Chi. L. Rev. 277; or to defend complainants and respondents 
against arbitrary and unreasonable conduct, (1939) 28 The Georgetown Law Journal 392, 
409; or to have the administrative bodies “guided further” by the courts, (1939) 28 The 
Georgetown Law Journal 931; or to prevent miscarriage of justice where hardship might 
result, 18 Chi. Kent L. Rev. 74 (1939) ; or to insure equality in the right of appeal, 7 Geo. 
Wash. L. Rev. 1014 (1939) ; or to proceed upon a classification of administrative orders “in 
accordance with rational basic concepts concerning the relation between courts and admin
istrative tribunals” and, to permit a “flexibility in judicial review of administrative orders 
which may well prevent the resort to multifarious extra-statutory escapes arising from a 
rigid classification of reviewable orders.” (1939) 48 Yale L. J. 1257, 1264.

U8Reflected in the Walter-Logan bill, the voluminous literature and propaganda to save 
“democracy” and the “Constitution”, sent broadcast in an advertising manner to the people 
in general and especially to women as women, on what might at best be termed a technical 
question of procedure.

Review ability of “Negative” Administrative Orders (1939) 53 Harv. L. Rev. 98, 99, 105.



NATIONAL DEFENSE 
BACKGROUND AND AFTERMATH*

Walter H. E. JaegerJ

rpHE steadily increasing pressure of the national defense effort has 
A caused the introduction of a series of legislative measures in the 
Congress of the United States. Their general objectives are readily 
grouped under three principal rubrics:

1. Creation of a powerful army, navy and air force;
2. Readjustment of labor relations; and
3. Elimination of profits from war industries.

The Selective Service Act,1 together with innumerable appropriation 
measures, is the principle manifestation of the first objective. Its prime 
impact is upon men, usually single, from 21 to 36 years of age.

A veritable plethora of bills on labor relations in defense industries is 
choking the legislative process. Suggestions range all the way from the 
electrocution of the strikers in these industries2 to the compulsory cooling 
period of thirty days before a strike may be undertaken.3 The only senti
ment for which there is unified support is: “Something ought to be done 
about it.” And something will be done, no doubt!

The investigation of excess wartime profits, munitions and other 
profiteers resulted in disclosures that prompted the introduction of legis

*Three recent books treat this and related questions in an entertaining and instructive 
manner: Peterson, Propaganda for War, 1914-1917 (1939); Crawford, The Pressure 
Boys (1939); Loth, Public Plunder (1938).

^Professor of Law and Director of Graduate Research, Georgetown University School of 
Law, A.B., Columbia University (1923), M.S., The Georgetown University (1925), Ph.D., id. 
(1926), Carnegie Fellow, University of Paris (1926-1927), Diploma, Ecole Libre De Science 
Politiques Paris (1927), American Fellow, Academy of International Law, The Hague (1927), 
LL.B., The Georgetown University School of Law (1932), Professor of International Rela
tions. Postgraduate School, United States Naval Academy (1929-1932), Chief, Section of 
European Law and Taxes, Dep’t of Commerce (1929-1935), Technical Advisor to the Smith 
Committee investigating the NLRB (1940). Author: (with Colonel F. G. Munson) Officer’s 
Handbook of Military Law and Court Martial Procedure (1941); Cases and Statutes on 
Labor Law (1939); (with James Brown Scott) Cases on International Law (1937), and 
various other Books and Articles.

’Selective Service Act, 54 Stat. 885, 50 U. S. C. A. §§ 301-318 (Supp. 1940).
’Cong. Rec., March 31. 1941, A. 158.
’Ball bill. S. 683, 77th Cong., 1st Sess., Jan. 31, 1941 (It appears probable that a substi

tute bill or revision will soon be introduced in its place) ; Vinson bill, H. R. 4139, 77th Cong., 
1st. Sess., March 21, 1941.

1 nnn
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lation designed to “take the profits out of war.”4 Not only have these 
proposals fallen on deaf ears, but actually a great advance in fiscal op
portunity has been made since the low bid contract of the last war— 
now, in the interests of speed and efficiency, the negotiated contract has 
been instituted.

Too often, the student in the law school is so deeply immersed in the 
study of what the law is that he fails entirely to ascertain how it got there, 
—or, having got there, how it came to be amended in a certain way. Of 
course, the fact that a bill passed both houses of Congress and then re
ceived the presidential signature is, at times, an almost miraculous hap
pening, considering the many possibilities of miscarriage en route.

Increasing criticism may be directed to the law student (and to the 
law schools) for this prodigious concentration on the content of the law. 
No one will deny that an understanding of statutes, their interpretation 
and application is most important to the lawyer. Nevertheless, it would 
seem that too little attention is given to the basic, the underlying reasons 
prompting the legislative process. Motives of the legislator are not open 
to judicial review.5 Yet, there are many, many “off-the-record” considera
tions affecting the enactment of legislation. As these are not generally 
taught as part of the law school curriculum, the legislator must pick them 
up during the course of his stay in Congress. Some, as David Loth finds 
in his work entitled Public Plunder, do a rather thorough job of “picking 
up.” And there are those willing, nay, eager to help them as Kenneth 
G. Crawford reveals with startling clarity in The Pressure Boys'. The In
side Story of Lobbying in America.

Thus, with the attention of most of the people of the United States 
centered on foreign perils (real or imaginary) and the immense effort 
to develop national defense, it can hardly occasion surprise that individual 
legislative enactments are not being closely scrutinized (if at all). In 
fact, it has even been suggested by Secretary of Commerce Jesse Jones,6 
an authority on expenditure (especially governmental) that in times of 
great emergency there is bound to be waste, and there is even an im
plication that it is not cricket to look into the question of how the money 
is being spent, so long as it is being spent. * 8

4Bone bill, S. 1885, 76th Cong.,; S. 1009, 77th Cong.
8Jaeger, Book Review of Boies Penrose: Symbol of an Era (1938) 26 The Georgetown 

Law Journal 1081; cf. Soon Hing v. Crowley, 113 U. S. 703 (1884); Hammer v. Dagen- 
hart, 247 U. S. 251 (1918).

formerly Chairman of the Reconstruction Finance Corporation.
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The most frequently reiterated wail of the defense agencies is that the 
money cannot be spent as fast as it is appropriated—however, this situa
tion is being studied scientifically by all the “boodle-boys” in Washington 

s and the suburban political area from New York to San Francisco) and 
it is confidently expected that a solution will soon be found. The whole 
procedure is not too unlike the sleight-of-hand practiced by the magician; 
while diverting attention with one hand (wand or microphone), the other 
is left free to demonstrate that the “hand is quicker than the eye.” In 
the case of the magician, however, the price is merely that of admission. 
In the emergency, no one can tell what the price will be—except that it 
will be enormous. Will this, then, be merely a repetition (on a far 
grander scale) of the past? History has a way of repeating itself, espe
cially where the profit factor in war is concerned.

Here, the emphasis will be on the defense effort and the aftermath 
following wars in which the United States has been engaged since its 
creation (to trace the rest of the graft is impossible due to space limita
tions). The purpose is to determine whether there is any reason to sup
pose that there has been any change in the eagerness and avidity (not to 
say cupidity) of those who supply the goods and finance the undertaking.

Public Plunder, by David Loth, is sub-titled A History of Graft in 
America; the sub-title, if anything, is more eloquent that the title. In 
his one-volume treatment, Mr. Loth has been unable to do more than 
sketch the high lights of what seems to have become the major pre
occupation in American politics. While Loth traces the history of graft 
through two centuries of American colonial and republican development, 
Crawford contents himself with an expose of the methods by which 
this graft is distributed and obtained in the federal capital. Names and 
faces may change, but as long as men are “reasonable” and “practical”, 
there is no great danger that the methods will change, unless, as the 
amounts grow greater, a little more refinement and subtlety will be prac
ticed.

In Loth’s first chapter, F.F.V.,7 the author starts with the earliest 
permanent settlement and establishes the fact that there were people in 
our colonial times who understood how to get rich without the necessity 
of undue exertion. Several ways of increasing revenue were devised. 
Among these, was “Protection extended by government to organized law 
breakers. . . . ”8 Monopolies were found as lucrative then as now. * *

’“First families of Virginia.”
*Loth, Public Plunder (1938) 20.
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Delightfully descriptive is the chapter entitled Pirate Gold, an ade
quate description of free booting (and looting) in the grand manner of 
the Atlantic seaboard; to quote: “New York, however, was as tolerant of 
piracy as the London partners of Drake and Hawkins a century before; 
a thieves’ market is a profitable market for honest men.’’9 Captain 
Kidd comes in for his justly earned share of attention. This renegade 
officer of the King’s navy had quite a following before a change in ad
ministration deprived him of both life and a lucrative trade.

Land-grabbing was accomplished with a practiced hand although not 
carried to the same extremes as under the benevolent federal government 
of a later day. The Grand Ohio Company was one of the outstanding 
examples but suffered from what the author describes in the following 
words: “The English grafters had made the mistake of not giving value 
for their bribes, no graft can survive in defiance of its reason for being. 
. . . When the bought official ceases to be the servant of the public he is 
paid to protect, he becomes an intolerable tyrant.”10

“Scoundrelism is the last refuge of a patriot”11 describes the intro
duction to a chapter in which certain remarkable events of the Revolution 
are outlined. The activities of Samuel Chase (later to be Associate Jus
tice of Supreme Court) whose corner on flour during the starvation days 
of Valley Forge, and Robert Morris (the financier of the Revolution) who 
found it profitable to engage in some fiscal operations described as “ ‘bill 
kiting’ ” and “ ‘paper mongering’ ” actually caused the plain people no 
little distress “by extremely adroit exchange manipulations, the mingling 
of his own and the nation’s credit and control of a new bank issue, Morris 
made a nice profit for himself. . . .”12 After all, Congress had authorized 
Morris, when he was appointed Superintendent of Finances, to engage in 
private trade, a condition he insisted upon, explaining that it was essential 
to maintain his “integrity”.

The theme of Mr. Loth’s chapter “The Corrupt Squadron” is best 
expressed in the words of John Jay, the champion of vested interests: 
“Those who own the country ought to govern it.”13 The author observes 
that the “preservation of property arouses fanatical support only in the 
small minority that possesses enough property to worry about.”14

The student might suppose that the Constitution represented a utopian 

”P. 38.
nP. 65.
13P. 73.

WP. 64.
12P. 71.
UP. 74.
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panacea to cure the evils of the day, but as Mr. Loth points out, “no one 
could have supposed that it (the Constitution) would eliminate graft
ing. "15 Even the three champions of the Constitution, Thomas Jefferson, 
Alexander Hamilton and John Adams, with their contrasting views are 
introduced. Mr. Jefferson, “spokesman of the agrarians . . . , founded 
his governmental principles on the sands of faith in the essential virtue 
of common people.”16 Yet fortunately, he was nearly always able to 
divorce his practice from his “more rigid philosophical theories.”17 John 
Adams, dreamer and cynic, with a deep-rooted doubt that the masses 
would ever accomplish much, believe firmly in “the cohesive power of 
public plunder.”18 Hamilton, “the illegitimate off-spring of a French 
Huguenot matron in the West Indies and (probably) a Scottish adven
turer . . . , properly looked upon himself as one of nature’s noblemen. 
Such, he maintained, should rule the world. . . . Graft seemed to him an 
essential ingredient of Government.”19 His philosophy “was to entrench 
Capitalism securely in control of Government."20

Congressional leaders and other speculators wTho were close enough to 
Hamilton to understand what was in the wind did not hesitate to enrich 
themselves at the expense of the taxpayers. The Treasury’s assumption 
of responsibility for the payment of the “continental greenbacks”, pur
chased at five cents on the dollar or less, made it possible. It might be 
added that the powerful Schuyler family of New York found it pleasant 
( and decidedly profitable) to have this modern Alexander as a son-in-law.

In the winter of 1791, the earliest of national economic crises occurred. 
Bank stocks rose and crashed. The Representatives in Congress, “thanks 
to inside information, had sold scrip and stock at the peak.”21 But, “the 
despair of the workers was not alleviated by learning that their Repre
sentatives . . . , who had shared in the rise of public securities, escaped 
the disasters of the fall.” In spite of the close identity between finance 
and Government “even at the height of the boom, some men realized that 
Wall Street was not the country.”22 23

Stock market and treasury speculations were not the only means of 
monetary manipulation. Congressmen Dayton, Speaker of the House, 
managed to take advantage of mileage allowances. Between 1798 and 

uIbid. 
"Ibid. 
l*P.  76.
”P. 91.

lflP. 75.
wIbid.
™Ibid.
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1800 he “requisitioned $33,000 and retained $18,000.”23 He was not, 
however, entirely successful. “In the Colonies such a thing had been 
regarded with tolerance . . . (but) under the new system Dayton found 
no defenders . . . unadorned embezzlement had been dropped from the 
list of entirely respectable political crimes.”24

Land acquisitions during the Jefferson regime afforded meager oppor
tunity for graft. “Corruption reached no higher than Federal attornies, 
revenue collectors and customs men.”25 In short, “the splendid empire 
passed without graft in the United States to be looted by a later gen
eration.”26

In New York, lotteries had been added to the constantly growing list 
of possibilities for enrichment. “The same legislature (New York) legal
ized a lottery for colleges in the State—Union and Columbia were two of 
the beneficiaries. The profits after expenses were paid were meticu
lously devoted to the proper cause. The politicians were content to win 
all the big prizes.”21 This, perhaps, influenced the public policy of the 
United States in opposing lotteries.

Writing of the War of 1812, “It took a war to restore government to 
its normal position in the world of graft, . . . Without corruption, the 
Union might very well have broken to pieces then more irremediably than 
fifty years later.”28

Charting the course of congressional investigations, the author says: 
“The very first of all Congressional investigations in which with great 
regularity the nation has probed its political sins was prompted in 1792 
by the military disaster that overtook General St. Clair in the Ohio 
Country.”29

Descriptive of the establishment of the Second Bank of the United 
States, is this passage: “actually it opened in January 1817 with $2,000,- 
000. Dividends were allowed on shares subscribed for but not paid for; 
directors borrowed the bank’s money to speculate in its stock; discounts 
were made in open violation of the regulations.”30

Daniel Webster does not escape unscathed—thus: “From his boyhood 
Daniel was accustomed to the idea of debt, and he lived with it all his 
life.”31 And again: “His legal attainments were trifling. . . . ”32 Perhaps

*Ibid. ^Ibid.
“P. 97. MIbid.
WP. 99. (Italics supplied). MP. 100.
OTP. 101. 30P. 105-
®P. 118-119. ®P. 119.
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his impecunious nature prompted him in his desire for fees—“Fees, in
deed, attracted him to a degree abnormal even in a lawyer.”3 * 33

The Jacksonian period is effectively described: “The greater freedom 
of humble individuals, the more adundant life for common folk, owed 
as much to the fact that progress was based on graft as the more ob
vious factor of cheap land.”34 “Thanks to graft, the gloomy pre
dictions that Republican institutions were doomed . . . proved false.”35 
The characterization of Martin Van Buren is especially apt, and with 
it. the Jacksonian administration and the return of the people who “with 
the simple greed of hogs, so natural as to disarm anger, they hurried 
equalling to the trough, pushing for place, gobbling up juicy morsels with 
no other concern than the satisfaction of their own appetites.”36

David Loth does not miss the opportunities afforded by the behind- 
the-line activities of professional plunderers during the Civil War. 
Naming names as is his wont, the author presents J. P. Morgan, 
I remont, Simon Cameron; and of the latter's administration of the War 
Department, a subsequent congressional investigation revealed that: 
“ The evidence pointing to a criminal collusion by the government in
spectors and contractors are many and of the strongest kind.’ ”37 This 
was the man who had been an earnest postulant for the Secretaryship of 
the Treasury! One incident deserves further mention: Thaddeus Stevens 

‘the incorruptible’), in conversation with President Lincoln, made some 
cutting remarks about his fellow-Pennsylvanian, whereupon the President 
said (according to Loth) “ ‘You don’t mean he’d steal!’ ” The reply to 
which was “ ‘He wouldn’t steal a red-hot stove’ ”—which the President 
communicated to his Secretary of War [Cameron] in the pursuit of good, 
clean fun. But Simon was not amused. Cameron demanded a retraction 
—he got it in the following words: “ ‘I said you would not steal a ‘red- 
hot stove’. I now take that back.’ ”38

The Pennsylvania system proved too much for “honest Abe” and 
Cameron was sent to Russia to hibernate (in every sense of the word) as 
United States Minister. There, the boss of Pennsylvania could admire 
a pure autocracy, not hedged about with the silly little qualms of a 
democracy's Chief Executive. Although a legislative committee reported 
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“ ‘unlawful means were employed to secure the election of Simon Cam
eron to the Senate of the United States’ ”, that was a mere detail, for in 
1863, Cameron was back in the Senate and was never dislodged there
after. Is there any further reason to wonder about the remarkable con
tinuity of the “Pennsylvania system?” Only space limitations prevent a 
further discussion of the author’s treatment of the amazing genius that 
the railroad financiers developed for fantastic speculation with other 
people’s money and the public domain.

Coming to Grant’s administration, the author describes it (Chapter X) 
as “The Golden Age”, and for grafters it was a halcyon period. The 
Credit Mobilier, Oakes Ames, Blaine, Garfield—what precious memories 
they bring back. “Grant, who was no politican at all, might be des
cribed”, says the author, “as bought but not paid for.”39 The Fisk- 
Gould manipulations of Erie and Vanderbilt are not overlooked. Sim
ilarly, the great Gold Rush (on the East coast) of Black Friday (Sept. 
24, 1869), in which partner Gould administered what is colloquially 
known as “the double-cross” to partner Fisk, is given careful attention.

The federal example involves the appointment by Grant (as his first 
official act) of Alexander T. Stewart, the country’s greatest merchant, as 
Secretary of the Treasury. The law forbade the employment in this 
capacity of a man with so many interests in conflict with those of the 
government. Stewart offered to execute a deed of trust relinquishing his 
business affiliations. Chief Justice Carter (of the then Supreme Court of 
the District of Columbia—now U. S. District Court for the District of 
Columbia), upon request by Grant, as to the legality of this procedure 
“ ‘ . . . gave a brief, adverse, oral opinion and in language not quotable 
upon a printed page! ”40

Illustrative of both public and private morality is this gem from the 
pen of the author: “Senators and Representatives were not more un
usual in their greed or ancestry than the Goulds and Vanderbilts who 
bribed them. A business wanted to buy favors from the state; politicians 
wanted to sell. That, in the absence of any deterrent to trade, makes the 
market.”41 But even the buying and the selling fell upon an evil day, for 
eventually there came that investigation which is so customary during 
“hard times” (1873). The Congressional investigation brought about 
some curious results: “Although it was thus ruled that the Republicans

®P. 170.
41P. 180.
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had not been bribed, the Committee decided that Ames had bribed them 
and ought to be expelled from the House.”42

Of Belknap [Grant’s Secretary of War and worthy successor of Cam
eron] the author writes: “Even his lawyers felt called upon to excuse him 
with the plea that a man in office is like a dead body at the bottom of a 
pond, ‘he becomes buoyant by putrefaction and rises as he rots.’ ”43

Boss Tweed’s administration of New York graft is given detailed 
treatment in a chapter entitled “A Business Administration.” Reminis
cent of some recent disclosures relative to civic virtue in the metropolitan 
area, Tweed himself gives the answer, when asked by the clerk of the 
county jail what his occupation was, he said, quite simply (and perhaps 
naively), “ ‘Statesman.’ ”44

“Honest Graft” follows the downfall of the “Business Administration”. 
Honest graft is defined by the author as “the reward offered for favorable 
interpretation of the law rather than payment for violations.”45 And 
further, “The chief complaint against the Congresses of Grant and Hayes 
was that they did not stay bought, and that was dishonest graft.”40 The 
practical operation of honest graft was described by the philosopher of 
Tammany Hall, George Washington Plunkett, as an explanation for his 
comfortable fortune: “ ‘I seen my opportunities and took ’em.’ ”47 Ap
parently, opportunity knocks with a golden clink!

The public domain comes in for a comprehensive and somewhat differ
ent treatment in the discussion of the great areas acquired from Mexico 
in 1846. The Land Office business in titles surpassed in rapacity any
thing that had been seen before. Between eight and nine million acres 
were found to have been granted illegally in New Mexico alone.

Of special interest to the student of current events are the circum
stances surrounding the Spanish-American War. They provide an in
structive illustration of what can happen in times of national emergency. 
The background is furnished by a quotation from Henry Adams: “One 
might search the whole list of Congress, Judiciary and Executive during 
the 25 years, 1870 to 1895, and find little but damaged reputations.”48

While there were those who agreed with the erstwhile Commissioner 
of Police Theodore Roosevelt that “This country needs a war”, there 
were those who had their doubts and to them, even the prospect of “lick-
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ing Spain” was not appealing. One of them asked in Congress: “How 
many lives do you want to sacrifice to do it?” The author concludes: 
“Apparently he was no patriot.”49 Yet, patriotism had to be the lure for

“Of course prospects of new markets, even the magic sound of imperialism, 
were not likely to appeal to the people who would have to fight the battles, pay 
the bills and sacrifice the lives. Besides, only the most rarely frank of mortal 
statesmen ever admit publicly that they are bent on conquest solely for the sake 
of booty ... a glorious sentimentality fed on manufactured atrocities and endless 
talk of duty to humanity completely hid from the nation the brutal truth that 
it .was embarking upon as unjustifiable an act of aggression as history can show, 
largely at the command of the interests that had paid for the political victor}' 
of ’96.”50

But while patriots were everywhere, yet, Secretary of the Navy Long 
showed a clear comprehension when he wrote:

“ ‘It is interesting to note how every section of the country, although all are 
patriotic, has an eye on the main chance.’ ”51

In defense of those behind the scenes, it may be said:
“Grafters do not clamor for credit; they are content with cash . . . fortunately 

Spain fought on the same principle and Madrid had developed a capacity for 
blundering that an inexperienced nation like the United States could hardly hope 
to match.”52

The emergency which confronted the country on the eve of the World 
War differed only in detail from that in 1898. Describing pre-war con
ditions in the United States, the author says: “Factories worked overtime 
to keep up with the demands of Death who was working 24 hours a 
day.” The great stumbling block in the way of financial participation, 
of course, was William Jennings Bryan, who had so nearly turned the 
tables on Wall Street in 1896. Still a devotee of the old-time religion, 
Bryan refused to concede that loans to belligerents were consonant with 
true neutrality; soon he was overruled and J. P. Morgan and Company 
managed to place orders of three billion dollars for the British govern
ment, acquiring a comfortable little nest egg of thirty million dollars 
in the process. This new prosperity “seemed a triumphant refutation of 
Bryan’s notion of neutrality”, yet the new prosperity was leading the 
country unconsciously on to war; the business executives had won 
commercial supremacy for the nation. It was up to the people to protect 
the gains.

49P. 250. “ibid.
81P. 252. ®P. 254.
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‘ Bankers did not ask for war in so many words, of course. They only 
wished to tread the alluring road that led to it."53 The golden primrose 
path, as it were. Of the method of selling the war to the people of the 
United States, it was said: “As in the war with Spain, an idealistic slogan 
was found. In 1898 Americans burned with a desire to free Cuba. In 
1917 their sons would be satisfied with nothing short of freeing the whole 
world. In 1898 stories of Spanish atrocities and the explosion on the 
Maine had been used to stir public opinion. ... In 1917 fictitious German 
atrocities and the torpedoing of the Lusitania fulfilled the same function. 
. . . Other reasons for participation in the war were not allowed such 
wide circulation lest they cool the hot lust for battle.”54

Coming to the role played by Ambassador Page55 in the American 
intervention, the author writes: “He began by pointing out that Great 
Britain had reached the end of the capital which for nearly three years 
had financed the Allies. Further purchases in the United States could 
only be paid for by shipping gold, which domestic needs, and the German 
submarine campaign, prevented. Page had been informed that in this 
crisis ‘Transatlantic trade would practically come to an end. The result 
of such a stoppage will be a panic in the United States.’ The only solution 
Page could see was federal government credit to finance purchases.

“ ‘Of course, we cannot extend such a credit unless we go to war with 
Germany’, he added with calm simplicity.” So shatter-proof was Page’s 
logic that three days after reading his message, “the President called 
Congress to a Special Session to declare war."56

Mr. Crawford57 has given the world a frank appraisal of the munitions- 
makers, the bankers, and allied hangers-on of the war-effort. “With the 
lobbyists of the war mongers again overrunning Washington, again co
operating with the Army and Navy, again displaying indecent greed, 
there may be something to gain from repeated review of what they did 
the last time and what they have done since the war. There is no better 
starting point than the House of Morgan. . . . ”58

"P. 291.
**Id. at 292.
“Characterized by the author: “Mr. Page was a great Allied sympathizer, rather more 
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Although the country was committed to a policy of neutrality in 1914, 
altruism was then (as now) no part of the banker’s stock in trade: “When 
the World War broke out in 1914, President Wilson admonished the 
United States to be neutral in thought as well as deed.” This admonition 
was implemented by an announcement from the State Department on 
August 15 that, while Americans were free to trade with belligerent na
tions, “loans59 by American bankers to any foreign nation are inconsistent 
with the true spirit of neutrality. . . . ”60

“The distinction between commercial credits and loans proved to be a com
plete phony. Credits came to mean loans. But the public was not informed of 
any change in the policy, and as late as January 20, 1915, the State Department 
told the chairman of the Senate Foreign Relations Committee that it was still 
the policy of the United States to forbid loans to belligerents. Not until the 
following March was there any announcement of the shift. This secret change 
in policy, desired by the Morgans and urged upon the State Department by 
their representatives, cleared the way for private loans of $2,500,000,000 to the 
Allies, about $1,900,000,000 of which was extended or managed by the Morgan 
interests prior to this country’s entry into the war. Eventually, of course, the door 
to extension of wartime credits was thrown wide open—but not until it had 
been opened a crack stealthily and without any announced change in the Wilson 
Administration’s policy of neutrality.

“The Morgans adopted various methods of persuading the government to see 
things its way in the early days of the war, when Woodrow Wilson was still 
determined to keep the United States out of it. J. P. Morgan admitted to the 
Nyel Committee that his firm was never neutral—that it did everything it could 
from the very start to promote the Allied cause, which, incidentally, was a highly 
profitable cause for the firm and in which, once it had taken the plunge, its own 
vast resources were tied up. . . .

“The Morgans had tremendous advantages in their dealings with the govern
ment. All Washington doors were open to the partners and their representatives. 
The tremendous war boom was itself an eloquent argument for extension of 
credits to the Allies. And the Morgan bank had more subtle ways of bringing 
pressure. . . . Finally Wilson dropped the ‘commercial credit’ distinction and 
permitted outright loans. This action in September, 1915, came within eight 
days after a conference between a Morgan representative and Secretary of 
Treasury William Gibbs McAdoo and eleven days after the pound had fallen off. 

“Morgan and Company also had its inside contacts in Congress. H. P. Davison, 
a Morgan partner, was able to report to the firm’s London representative in 1915 
that Senator Elihu Root had told him there was ‘no chance whatever’ for enact
ment of a bill introduced in the House to give the President authority to place 
an embargo on export of arms and ammunition to Europe during the Congres
sional recess.

“See p. 18, ms.
°°P. 213.
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‘ The House of Morgan profited handsomely not only as bankers to the Allies 
but as purchasing agents for Great Britain and France.”61

Patriotism was obviously extremely profitable when combined with 
a clear understanding of business principles:

“The firm took its profits going and coming. First, it got a commission 
on much of the $7,000,000,000 worth of goods exported to the Allies during the 
years when the United States was a neutral. Then it got a cut on the loans 
floated to finance these purchases. And finally it got in on the profits of the 
American companies selling the stuff. . . . ”62

But Morgan & Co. were not the only business men who understood 
the verities of the situation. Du Pont had more than an inkling of how 
to combine profit and patriotism:

“Another firm that did as well—or better—in the war than Morgan and Com
pany was E. I. du Pont de Nemours and Company, of Wilmington, Delaware, 
which sold the Allies and the United States 40 per cent of all the propellent pow
ders they used from 1914 to 1918. . . . Dividends paid during the war amounted 
to 458 per cent of the par value of the stock.”63

“ . . . Why the price of powder had to be kept high enough to yield a 458 per 
cent dividend is one of those questions better not asked. It isn’t nice. The 
explanation would have been more convincing, too, if the investigation had not 
shown that the du Ponts sold their wares wherever they could, with a fine dis
regard for national distinctions both before and after the war. . . . ”64

What the experience of the government of the United States was with 
regard to plant expansion of the du Pont productive facilities is well 
illustrated in Crawford’s terse summary:

“How the du Ponts allowed themselves to be swayed by their patriotism dur
ing the war is well illustrated by the experience of government in trying to per
suade them to build an additional plant after the United States joined in the 
conflict. The government offered to pay all the expenses of construction, to 
advance $1,000,000 profit and then to determine future profits by arbitration. 
Yet the du Ponts delayed the start of construction for three months because they 
did not consider the terms satisfactory. Pierre du Pont explained at the time 
that members of the board of directors could not ‘assent to allowing our own 
patriotism to interfere with our duties as trustees.’ Finally, after holding out 
until the Government threatened to build its own plant, the du Pont Engineering 
Company built the factory at government expense and made a profit of $1,961,560 
on its operation.”65

®P. 214-216.
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But the post-war activities of the du Ponts “and other munitions 
makers” were hardly less profitable than their war time activities:

“Co-operation between the government and the private munition makers has 
always been a one-way affair. After the war, for example, the Army found itself 
with 200,000,000 pounds of surplus powder, about 20,000,000 pounds of it stored 
at the Old Hickory Powder Plant, under water. It was ruined for military pur
poses but still useful for manufacture of lacquers and other commercial products. 
The du Ponts, who had sold it to the Government for 47.5 cents a pound, bought 
it back for 4.2 cents a pound. Mason and Hanger, sub-contractors for the du 
Pont Engineering Company in construction of the Old Hickory Powder Plant, 
charged the government $21,000,000 to build a village and short spur railroad 
in wartime. These facilities were purchased by the du Pont Fibersilk Company 
after the war for $650,000.”66

Crawford dwells at some length on the huge profits of the ship building 
companies during the war; he writes that they “set the pace for down
right hogishness and lobbying boldness.” He further states:

“The Nye Committee concluded that in bidding for Navy construction con
tracts the ship builders either were guilty of ‘collusion’ or ‘telepathy.’ ” [The 
following is an apt description of what occurred]: “Ship builders admitted that 
they upped their prices when work was plentiful, and a ship lobbyist wrote his 
principals that upon the enactment of a ship construction bill there was a scramble 
for the ‘plunder’.”67

Then Mr. Deeds (Edward A.) came to Washington—to “do his bit.” 
Three days after the declaration of war, he, with four others had organ
ized the Dayton Wright Company for the production of aircraft. Although 
a billion and a half dollars was spent, very few American planes man
aged to get to Europe. But Mr. Deeds had carefully transferred all of 
his “outside” interests—land, shares, and stock—“to his partners and his 
wife.”68 Remarkably enough, some companies got airplane contracts, 
others did not. The reason, says Loth, “was geographical.”69 For after 
all, Mr. Deeds came from Dayton, Ohio, and the home-town boys fared 
best. Conducting an investigation (Liberty Motors failed to take the 
planes off the ground), Mr. Charles Evans Hughes (the present Chief 
Justice of the United States), said: “This highly improper conduct de
mands the attention of the military authorities.” But Mr. Deeds retired 
to private life and devoted himself (at a modest $100,000 a year) to 
the destinies of the National Cash Register Company, over which he 
presided.

This higher standard of morality, evidenced by transactions in the 
last war, is stated in the words of Mr. Bernard M. Baruch, Chairman of
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the War Industries Board, in his report to the President: “ ‘We are on 
the threshold of a new era. During the whole course of administration a 
single flagrant instance of abuse by an American business man of the 
confidence of his government is yet to be discovered.’ ”™

This is in curious contrast to Mr. Loth’s comment: “repeatedly the 
bribe-taker was condemned and the bribe-giver exonerated, evidence that 
in politics alone of the fields of human endeavor, the pimp enjoys a higher 
moral standard than the prostitute.”71

“The corruption of the bureaucracy had finished, but the corruption of 
those who directed the bureaucracy was still possible.”72 And, it would 
seem, probable.

The war had its aftermath in ways other than the introduction of 
measures to prevent war. A group of new personalities arose who met 
the changed situation with time-honored methods.

“Liquidating the war was even simpler. Harding knew a couple of pleasant 
fellows who would attend to it.

“ . . . By a great good fortune it would be possible to enlist Andrew W. 
Mellon, a name Harding had never heard. But when its magic significance was 
explained, he found it easy to believe a man possessed of as many hundreds of 
millions as the shy Pittsburgher must know all about money.”73

Recalling the case of Alexander T. Stewart who could not put his busi
ness interests “in trust” while he went down to Washington to serve the 
country at Grant’s invitation, the career of Andrew Mellon’s public ser
vice is most interesting. Philander C. Knox arranged the details of the 
transaction which “bore a strange resemblance to the Stewart memoran
dum which Justice Carter had pronounced unworkable in strong language 
52 years before.”74 In urging his appointment as Secretary of the Treas
ury, Dougherty had told Harding: “ ‘He is the only man that the big 
interests, the Rockefellers and Morgans will not bluff.’ ”75

“The Rockefellers and Morgans would not need to bluff Uncle Andy. They 
could trust him. He gave them an administration dedicated to the service of the 
wealthy as no one since Hamilton had dared or been able to do. Accumulation 
was so greatly accelerated, surpassing anything ever known before, that the 
Mellon family fortune grew from an estimated six or seven million dollars in 
1920 to two billion dollars in the depression year of 1931, Uncle Andy’s last in 
the Treasury. It was an administration that fulfilled the classic definition of 
graft—the perversion of public office to private interest—with a grandeur that 
was never surpassed.”70

T'P. 300. nP. 304.
”P. 305. 73P. 309-310.
T‘P. 327. ™Ibid.
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Then came a new era in graft: “ . . . men spoke of the single ‘Roosevelt 
Revolution’. Now, revolution is the transfer of power from one class to 
another, and by that definition the most clearly revolutionary aspect of 
the New Deal was its graft.”77

Concluding his searching work on the history of graft, Loth says:
“Reformers who have sought to abolish the graft without abolishing the 

system that makes it inevitable have earned the just contempt of practical men. 
Statesmen who have improved on the older, cruder methods of corruption have 
earned the gratitude of the country.

“Graft in moderation has always been tolerated as readily as any other form 
of gain. . . . ”78

It has been seen that in the past, certain of the citizens of the United 
States have not been averse to making handsome profits while others bled 
on the battlefield. The preceding paragraphs do not indicate that there 
is any improvement in this regard—where is the Bone bill “to take the 
profits out of war?” Where are the generous promises that there will be 
no more wars with a profit-factor as the principal by-product?

Recent disclosures79 relative to Florida asphalt deals, Corpus Christi 
magnesium transactions, and California rolling mill operations indicate 
that lush opportunities for unholy profits are being seized upon and 
exploited. This provides a far from reassuring spectacle for those who 
are being inducted and called to active duty at a nominal wage.80 As 
profits increase and wage levels rise, the price index soars and the 
purchasing power of the dollar decreases. A fair and logical question, 
perhaps embarrassing, which may be expected from the inductee is: 
“Why is it that they (the industrialists and the industrial workers— 
enjoying an occupational deferrment) get more and more while I get 
less and less?”

Will there be the usual effort to investigate ajter the emergency is over 
(or is it too optimistic to suppose that it will be over?), and then, with an 
elaborate ceremonial and a ritual of impressive solemnity, lock the barn
door after the colt has bolted? When the public funds have been spent, 
investigations have proved fruitless to bring them back. Bigger and better 
investigations will hardly bring greater economies to the taxpayer, or 
undo the sins committed in the name of patriotism. * 70

■"P. 405.
WP. 417.
70Three Congressional Committees are busily investigating defense expenditures: Truman 

Committee of the Senate, and the May and Vinson Committees of the House of Repre
sentatives.
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THE COURTS AND ADMINISTRATIVE AGENCIES
NATIONAL LABOR RELATIONS BOARD----LIMITATION UPON THE USE OF

“blanket order”
POURING the last few weeks, the Supreme Court’s decision in the 

the case of National Labor Relations Board v. Express Publishing 
Company1 has been variously hooted and hailed by the press, depending 
upon which of the different facets of public attitude it represented. On 
the one side it is pictured as a repressive ruling going hand in hand with 
the general attack leveled upon labor today. At the other end of the 
spectrum, the decision is described as a soberly conceived restriction upon 
the Labor Board’s power to affect business. In the light of this broad, 
rich gamut of opinion it might be well to seek to analyze and evaluate, 
as far as is possible at this early date, the effect of the court’s holding.

The facts of the case were as follows:2 The respondent published two 
daily newspapers. The union, The Newspaper Guild, in this instance, 
represented all the editorial employees. After being twice requested, 
the publishing company entered into a series of conferences for the pur
pose of negotiating a contract. The product of these get-togethers was 
not an agreement. It is manifest that their fruitlessness was a con
sequence of the employer’s action which was calculated, under the guise 
of whole-hearted participation, only to confuse and divert negotiation. 
Workable counter proposals were not made, nor would respondent indi
cate specific objections to the contract offered by the guild, as a starting 
point for the agreement. Just before the third conference, the publishing 
company assembled its employees and read to them a prepared statement 
which ostensibly was information as to their rights under the Wagner 
Act. The statement was found by the Board “to present a distorted con
cept of employee’s rights”3 under the Act. This construction, it would 
seem, was not unreasonable. From the facts, sketched above, the Board 
found that respondent had no intention of negotiating in good faith and 
had in effect refused to bargain collectively.

The pertinent conclusions of law drawn from the facts were4 that 
respondent had engaged in unfair labor practices within the meaning of 

*61 Sup. Ct. 693 (1941).
213 NLRB 1213 (1939).
*Id. at 1224.
'Id. at 1226.

1 rxn £.
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Section 8 (5)5 of the Act, and “by interfering with, restraining, and 
coercing its employees in the exercise of the rights guaranteed in § 7 of 
the Act, the respondent [had] engaged in unfair labor practices within 
the meaning of Section 8 (1) of the Act”. Accordingly, the Board order 
was that the respondent cease and desist from: (a) refusing to bar
gain collectively with the Guild; and (b) “in any manner interfering with, 
restraining or coercing its employees in the exercise of their rights to self- 
organization, to form, join, or assist labor organizations, to bargain col
lectively through representatives of their own choosing, and to engage in 
concerted activities for the purposes of collective bargaining or other mu-

^The pertinent provisions of the National Labor Relations Act, 49 Stat. 449 (1935), 29 
U. S. C. § 151 (Supp. 1940), are as follows:

“Sec. 7. Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own choosing, 
and to engage in concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection.

“Sec. 8. It shall be an unfair labor practice for an employer—
“(1) To interfere with, restrain, or coerce employees in the exercise of the rights 

guaranteed in section 7. ******
“(5) To refuse to bargain collectively with the representatives of his employees, sub

ject to the provisions of Section 9 (a).
“Section 9. (a) Representative designated or selected for the purpose of collective

bargaining by the majority of the employees in a unit appropriate for such purposes shall 
be the exclusive representatives of all the employees such unit for the purposes of collec
tive bargaining in respect to rates of pay, wages, hours of employment, or other conditions 
of employment: Provided, That an individual employee or a group of employees shall have 
the right at any time to present grievances to their employer.******

“Sec. 10. (c) . . . If upon all the testimony taken the Board shall be of the opinion that
any person named in the complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall issue and cause to be served 
on such person an order requiring such person to cease and desist from such unfair labor 
practice, and to take such affirmative action, including reinstatement of employees with 
or without back pay, as will effectuate the policies of this Act. . . .

♦ ♦*♦♦*
“(e) . . . Upon such filing, the court shall cause notice thereof to be served upon such 

person, and thereupon shall have jurisdiction of the proceeding and of the question deter
mined therein, and shall have power to grant such temporary relief or restraining order 
as it deems just and proper, and to make and enter upon the pleadings, testimony, and 
proceedings set forth in such transcript a degree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of the Board. . . . The findings of 
the Board as to the facts, if supported by evidence, shall be conclusive. ...”
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tual aid and protection, as guaranteed in Section 7 of the Act.”6 *
Upon the Board’s petition to the Circuit Court of Appeals for the 

Fifth Court for enforcement/ the court deleted from the order the 
blanket clause. The reasoning which supported the purge was that the 
Board’s findings were insufficient to support so broad an order. It was 
felt that the reading of the statement referred to above by no means could 
be called an unfair labor practice. In line with this opinion the order of 
the Board was modified by striking out all of it except the part directing 
the respondent to bargain collectively.

Certiorari was granted by the Supreme Court8 upon the question, 
“Whether a refusal to bargain collectively in violation of Section 8 (5) 
of the Act likewise constituted an interference with the employee’s exer
cise of their rights to self-organization and to bargain collectively through 
representatives of their own choosing, in violation of Section 8 (1) of the 
Act.”9 The circuit court’s holding that the prepared statement did not 
violate the Act was not urged as error.10 The theory of the Board in seek
ing the review was that any violation of Section 8 (5) of the Act likewise 
violates Section 8(1) and accordingly the enforcement of a specific order 
in the language of Section 8 (1) was mandatory when violation of the 
collective bargaining provision is found.

The Supreme Court, in a five to three decision written by Mr. Justice 
Stone and dissented from by Justices Douglas, Reed, and Black, rejected 
the Board’s argument.11 To base the determination, the legislative in
tent was probed; and comparison was made between an order of the 
Board and the injunction order of a court. As to the legislative intent:

“In view of the authority given to the Board by 16 (c), carefully restricted 
to the restraint of such unfair labor practices as the Board has found the em
ployer to have committed, and of the broad language of Section 10 (e) author
izing the courts to modify the order of the Board wholly or in part, we can 
hardly suppose that Congress intended that the Board should make or the 
Court should enforce orders which could not appropriately be made in judicial 

“(Italics Supplied). 13 NLRB 1213, 1226 (1939). This blanket order was in line with 
general practise.

’Ill F. (2d) 588(C. C. A. 5th, 1940).
861 Sup. Ct. 134 (1941).
“Brief of the NLRB: Petition for a writ of certiorari to the Circuit Court of Appeals 

for the Fifth Circuit.
10It is difficult to avoid the thought that this choice of approach was infelicitous. It is 

probable that the Board could have established this point more successfully than the broad 
generalization asserted as basis for this case.

1161 Sup. Ct. 693 (March, 1941).
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proceedings. This is the more so because Section 10 (a), which authorized the 
Board as hereinafter provided, to prevent any person from engaging in any 
unfair labor practice specifically directs that ‘This power shall be exclusive, and 
shall not be affected by any other means of adjustment or prevention that has 
been or may be established by agreement, code, law, or otherwise.’ In the light 
of these provisions we think that Congress did not contemplate that the courts 
should, by contempt proceedings, try alleged violations of the National Labor 
Relations Act not in controversy and not found by the Board and which are not 
similar or fairly related to the unfair labor practice which the Board has 
found.”12 *

Pursuant to this the Court defined the scope of future Board orders. 
It was held that, to justify on order broader than an injunction of the 
specific unfair labor practice found, there must be findings which show 
that there is rooted, in the respondent’s past actions, conduct from which 
other violations may be fairly anticipated.

The dissent written by Mr. Justice Douglas though not calculated to 
rebut’ the holding of the Court, does articulate several well conceived 
practical considerations which disturb it. Three propositions are uttered. 
It was offered that the question of whether a violation of Section 8 (5) 
justifies an order in the words of both that section and Section 8 (1) 
was not properly before the court. Neither in the circuit court nor before 
the Supreme Court did respondent challenge the Board’s power to issue 
a blanket order.14 It was advanced that, while the Court would “refuse 
to enforce the provisions of an order which are patently ultra vires,” yet 
the order in question was not such as to be in that category. Secondly, 
the minority also disagreed with the majority holding in that they be
lieved a blanket order might be well warranted by the findings of this 
case. There is a good reason to respect this conclusion. In view of 
respondent's provoking attitude throughout the course of the negotiations, 
his deliberate sabotage of the conferences, and the statement which the 
Board considered as designed to thwart organization, he could not be 
recognized as an earnest party. More likely is it that his previous action, 

ald. at 699.
uId. at 701.
^Understanding of the case is advanced immeasurably by consulting the Supreme Court 

briefs. It is apparent that the case was won not by respondent, but by the Singer Manu
facturing Company, which filed as amicus curiae. The publishing company obviously mis
conceived the scope of the review. In its brief it concerned itself mainly with contesting 
the Labor Board’s findings which were not in issue. The interest of the Singer Company 
was an identical order of the Board which was at the time pending petition by the com
pany asking that it be set aside.
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in full knowledge of his obligation to labor as defined by the law, was 
only prelude to similar future activities. In the face of such facts, it is 
hard not to agree with the dissenting judge’s unwillingness to disturb the 
Board’s conclusion that “its order directing respondent to bargain col
lectively with the Guild [needed to] be buttressed by broad protective 
provision good against any and all methods of evasion.”

Lastly, the dissenting opinion considered that the holding might un
duly restrict the power of the Board to deal effectively with many labor 
disputes. In their very nature labor disputes are far from amicable. Xo 
one who has thumbed through the court and Board decisions of labor 
cases can escape noticing that the temper of the greater preponderance 
of such controversies is one of acrimony. Or is it possible to evade 
thought of how difficult it is to classify legally the nuances of action and 
attitude. With such obstacles in the way of investigating the true effect 
and character of group and individual activities, the restriction in the 
application of expert administrative discretion can only provide wider 
fields of operation for those who would evade the law.

The Supreme Court’s holding was in neglect of many persuasive con
siderations which might well have supported, on both legal and logical 
grounds, a decision in favor of the Board.15 By distinguishing the stat
utes in the I.C.C., F.T.C., and Sherman Act cases which were used to 
strengthen the opinion,16 by invoking the legislative history, of the 
NLR Act,17 and by a fair interpretation of the act itself,18 the Court 
could have held for the Board without violating any legal or moral 
principles, and, without risking at the least the palpable curtailment of a 
great part of the possible scope of Board authority.

What effect will this decision have upon the force of the national labor 

™See Note (1940) 53 Harv. L. Rev. 472.
“New York, N. H. & H. R.R. v. I.C.C., 200 U. S. 361, 403 (1906) ; Swift and Co. v. 

United States, 196 U. S. 375, 401 (1905). In National Labor Relations Board v. National 
Motor Bearing Co., 105 F. (2d) 652, 661, this distinction was carefully drawn.

17In its report on the bill which became the National Labor Relations Act, the Committee 
on Labor of the House of Representatives said (H. R. No. 1147, 74th Cong., 1st Sess. 
(1935) 17):

“The succeeding unfair labor practices are intended to amplify and state more specifically 
certain types of interference and restraint that experience has proved require such amplifica
tion and specification. These specific practices, as enumerated in subsections (2), (3), (4), 
and (5), are not intended to limit in any way the interpretation of the general provisions 
of subsection (1).”

“As in the National Motor Bearing case at 661, cited supra note 16.
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statute? Several immediate repercussions seem obvious. For the Board 
to justify a blanket order in the future, its findings will have to reflect 
more clearly the need for such precaution. It also can safely be con
cluded that many unfair labor practices which under the old practice 
could have been prosecuted immediately under the blanket order will now 
require additional proceedings. In this aspect of the question the main 
effect of the decision will be in great measure to hinder the speedy resolu
tion of many labor-employer conflicts, violative of the Act.

HOWARD LINKOFF

LABOR BOARD PROCEEDINGS--- DUE PROCESS REQUIRES A PLACE OF HEARING
CONVENIENT TO THE PARTIES

TPHE Circuit Court of Appeals for the Sixth Circuit, in the recent case 
of National Labor Relations Board v. Prettyman,1 refused to en

force2 an order of the Board, “impregnated with a hearing not comport
ing with the standards of fairness inherent in procedural due process.” 
The hearing given by the Board was defective in that a “convenient 
place" for holding the hearing was denied to the respondent. However, 
the enforcement of the Act does not seem to have been thwarted by the 
decision reached by the court in this case, in view of the fact that the 
union and the employer had settled their differences amicably.3

The facts may be given briefly. Horace G. Prettyman and Arthur J. 
Wiltse, the respondents in the case, are partners in a business at Ann 
Arbor, Michigan, going under the firm name of Ann Arbor Press. Upon 
the filing by the union of charges of unfair labor practises, the regional 
director of the Board for the region including Michigan issued a com
plaint against respondents on March 18, 1938. A hearing at Ann Arbor 
was scheduled for March 31. The day before the hearing date the respon
dents filed suit in the state court for an injunction restraining the regional 
officers of the Board from holding a hearing on March 31, 1938, or at 
any other time. The state court on the very same day, without notice or 

*117 F. (2d) 786 (C. C. A. 6th, 1941). The opinion of the court was written by Circuit 
Judge Hamilton.

*The court denied enforcement of the Board’s order, how’ever, without prejudice to 
holding a new hearing at Ann Arbor, Michigan.

’Before the Board’s order was issued, the union which had filed the charges petitioned 
the Board to dismiss the charges, because a full settlement had been reached with the 
respondent employers. The motion was denied by the Board.
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hearing, issued the injunction requested by respondent. On April 18, the 
Board’s attorney filed a motion in the state court to dissolve the injunc
tion and dismiss respondent’s petition. The case was taken under advise
ment by that court. The Board then abandoned its proceedings in 
Michigan. From Washington, D. C. the Board then issued another com
plaint embodying the identical issues specified in the previous one. On 
April 25th, the Board mailed to the respondents a notice of a hearing to 
be held in Washington, D. C. On April 30th, respondents filed a motion 
requesting the Board to abandon the hearing in Washington; because 
the distance of 615 miles from Ann Arbor to Washington would un
reasonably burden respondents with loss of much time and money. More
over respondents asserted in their motion that they were financially un
able to make a proper defense owing to that distance. The motion was 
denied and a hearing in which respondents participated was held in the 
District of Columbia from May 2 to May 12. On May 3rd, the Board 
entered its decision and order. It is that order which the Board sought 
to have enforced by the circuit court in the instant case.

The respondents contended before the circuit court “that the present 
hearing did not comport with the standards of fairness inherent in pro
cedural due process for the reason that their place of business, all of 
their records and employees and all of their witnesses lived six hundred 
and fifteen miles from Washington and that all of their employees who 
had any knowledge of the matters inquired about were their executives 
and to have transported them to Washington would have required the 
closing of their plant for ten days and imposed on them a heavy financial 
burden.”4

On the other hand it was the Board’s contention that Section 155 of the 
National Labor Relations Act5 vested complete discretion in the Board 
with regard to fixing the place for the hearing required by the Act, so 
that respondents could not complain of the exercise of that discretion in 
the instant case. Section 155 of the Act reads as follows:

“The principal office of the Board shall be in the District of Columbia, but it 
may meet and exercise any or all of its powers at any other place. The Board 
may, by one or more of its members or by such agents or agencies as it may 
designate, prosecute any inquiry necessary to its functions in any part of the 
United States.”6

4NLRB v. Prettyman, 117 F. (2d) 786, 790 (C. C. A. 6th, 1941).
649 Stat. 449 (1935), 29 U. S. C. § 151 et seq. (Supp. 1940).
e49 Stat. 452 (1935), 29 U. S. C. § 155 (Supp. 1940).
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The Board construed this section of the Act as one granting complete 
discretion in the matter of fixing a place for holding hearings. That this 
construction was not one of first impression with the Board may be seen 
by referring to a section of its rules and regulations, providing for hear
ings at places other than the situs of the dispute.7 However, the court’s 
reply to this contention was that, where one of two possible constructions 
of a statute involves constitutional doubts or the working of a great hard
ship on the persons affected by the statute, then such construction should 
be avoided. In the instant case the statute is not clear in its meaning; 
hence the preceding formula adopted by the court is applicable.

It may be wondered what the construction of the statute by the court 
might be in such a case as this. Briefly the court appears to have relied 
on the two following considerations in arriving at its determination. First, 
“the power conferred on the Board by the Act to hold hearings any
where within the territorial limits of the United States, was not conferred 
for its sole benefit, but for the benefit also of those subject to the pro
visions of the Act. It was not intended that those affected by the Act 
should be penalized by being required to travel and transport witnesses 
unreasonable distances to attend hearings pursuant to complaint, nor was 
it intended that the Act should be used as an instrument of intimidation 
or oppression on those affected by it.”8 There is a great deal of sense in 
this construction, since it is not unreasonable to suppose that Congress 
had in mind the extreme burden that would fall upon persons affected by 
the Act, if they all had to come to the District of Columbia to avail them
selves of their right to a full and fair hearing. It therefore might be said 
that it was Congress’ intention to pretermit this burden by authorizing 
the Board to hold hearings anywhere in the country.

Second, in order to effectuate the broad purposes of the Act and to 
maintain public confidence in its beneficence, a construction which favors 
consistency and uniformity is to be preferred to one resting upon arbi
trary power and uncontrolled discretion.9 As a matter of practise the 
Board holds its hearings at places convenient to the parties. There are 
many sound reasons favoring this practise beside the pure choice of the 
Board. Hearings at a convenient place are much less expensive both to

TSee Art. II, § 20, Rules and Regulations of the Board—Series 1, as amended. See also, 
Matter of Wheeling Steel Corp., 8 NLRB 102 (1938) (place of hearing transferred from 
one region to another).

"NLRB v. Prettyman, 117 F. (2d) 786, 79& (C. C. A. 6th, 1941).
*See Morgan v. United States, 304 U. S. 1, 14 (1938).



1034 The Georgetown Law Journal [Vol. 29: p. 1026

the Board and the respondent. Moreover, a far more adequate hearing 
can be obtained at the locale of the controversy, than could be possible 
at any other place, if for no other reason than that all the witnesses are 
available at the call of either the Board or the respondent. Of course 
it is true that those same witnesses can be brought to Washington, but 
in these cases the expense involved in such action is a very real and 
substantial limitation upon the adequacy of the hearing and the amount 
of testimony adducible. It is thus more appropriate and sensible to 
avoid an interpretation that by statutory grant leaves the important ele
ment of “venue” of hearing in the absolute discretion of the Board with
out any review of that action by the courts.

Therefore the rationale of the court’s decision is that under the Act 
the Board is authorized to fix the place of hearing, but that in doing so the 
Board does not have plenary authority under the statute to fix any place 
it may choose. Rather its action in exercising its power to fix a hearing 
is governed by the “necessity of according due process of law” to the type 
of proceeding at hand. “Fair play, under the statute, required the Board 
to hold a hearing at a place convenient to each of the parties”10 In the 
instant case, as the court said, “proceedings under the Act in their essen
tial aspects resemble judicial hearings, and may be characterized as 
quasi-judicial.”11 And among the other well-recognized elements of 
proper constitutional procedure embodied in that type of hearing, the 
court included “a place convenient to each of the parties.” This last is 
the core of the court’s decision. It remains to be seen whether the “con
venient place” will be generally accepted as an indispensable element of 
this type of hearing or as one of the rudimentary requirements of fair 
play.

With regard to the injunction which respondents obtained in the state 
court, the court said, “the Board was not compelled to litigate its juris
diction in the State Court of Michigan, but its representative voluntarily 
participated in that hearing.”12 * No doubt what the court had in mind 
was the case of Myers v. Bethlehem Shipbuilding Corporation™ How
ever, as the court said, “even if the order of the Board were justified by 
the facts, which we are not here deciding, the necessity of according 
due process of law to the respondents is not obviated.”14 In other words, 

10NLRB v. Prettyman, 117 F. (2d) 786, 791 (C. C. A. 6th, 1941).
rrId. at 790.
™Id. at 791.
“303 U. S. 41, 47-51 (1938).
“NLRB v. Prettyman, 117 F. (2d) 786, 791, 792 (C. C. A. 6th, 1941).
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no matter how much at fault a party may be, he is still entitled as a 
matter of constitutional right to a full and fair hearing with all its at
tendant requirements.

The principle of law advanced by the court in this case is based on 
reasonably tenable premises. However, in applying that principle to the 
facts, it may be argued that a convenient place was not denied to respon
dents. since the alternative deposition procedure was available, but un
used by them. However, the court had to draw the line somewhere and, 
upon the record before it, held as a matter of law that the hearing given 
by the Board was unreasonable. In any case the construction of the stat
ute contended for by the Board was vulnerable to the argument of the 
court and as a result fell. The concept of venue is ancient and strong in 
the law. The instant case may serve to endow it with value and signifi
cance in the conduct of administrative proceedings, and more especially 
those of the prosecutive type.

FREDERICK H. WALTON, JR.



FEDERAL LEGISLATION
LABOR LEGISLATION, 1941

A S THE Federal Government undertakes the Herculean task of gird- 
ing this country for a total war against its enemies, no danger to 

the program looms greater than the menace of uncontrolled industrial 
strikes.1 No words need be wasted to emphasize the quality of the effort 
that must be made in order adequately to equip the United States for 
war. For years those countries against whom our powers may possibly 
be matched have enjoyed the benefits of internally unopposed activity; 
totalitarian indoctrination has permitted centralized, coordinated, long- 
range planning by the dictators to weld the entire economic, social, and 
industrial systems of those nations into a single, purposeful war-machine. 
It is our job, in a period of weeks and months compared to the years our 
potential adversaries have spent, to take advantage of superior economic 
resources and with them to develop an incomparable army and navy as 
well as an arsenal and granary for our probable allies. At the same time 
our democratic processes must be preserved, or the dogma against which 
we have arrayed ourselves will have become a part of us and no conflict 
will be needed to mark the end of democracy.

The twentieth century has witnessed a growth in the influence of labor. 
It is common knowledge that no task as important as the one this country 
faces can be accomplished without the willingness and support of those 
citizens known as employees.2 The problem then that the Government

luWe have just got to get over this strike epidemic. The hours lost can never be made 
up and they are precious ... we are faced with a production job, the approximate size 
of which is 28,000,000,000 man-hours to do in 27 months. This is the biggest job ever 
undertaken by any country in that length of time and it will require the maximum co
operative effort of every man and woman in the United States to get it done on time.” 
William S. Knudsen, Director of the Office of Production Management, in an address be
fore the Veterans of Foreign Wars. Wash., D. C. Star, April 6, 1941, § A, p. 1, col. 3, § A, 
p. 7, col. 2.

2<< . . . strikes in the United States have caused the loss of more than a million man- 
days of work in January and February of 1941—625,000 man-days lost in 220 strikes in 
January, 1,000,000 man-days lost in 240 strikes in February. . . . And the record of March 
will be worse! In February alone—a 28-day month—we lost the equivalent of 1,000 men 
working 1,000 days—more than three years. In these two months strikes subtracted from 
our defense effort the work time necessary to produce 541 modern bombers, or more than 
a thousand fighting airplanes! In 127 plants listed by the Navy Department, the output 
of which affected the national defense program, 3,781 days, or 10 1/3 years, were lost 
during 1940 and the first month and a half of 1941. Of the 7,817,360 man-hours lost in 
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must solve involves a quick settlement of disputes between capital and 
labor without stoppage of work and, insofar as possible, without resort 
to compulsion. And upon the answer that is found to this question hinges 
to a large extent the outcome of the race toward war that the United 
States has entered.

There are in existence several Federal agencies which are attempting 
to cope with the situation. Noteworthy among these are the Conciliation 
Service of the Department of Labor3 and the National Mediation Board 
these 127 plants, substantially one-half of this total loss was caused by strikes for a ‘closed 
shop.’ Jurisdictional strikes and organizational strikes accounted for a large percentage of 
the other half. But . . . the work time actually lost in plants closed by strikes does not 
begin to tell the whole story. The figures I have quoted for January and February are 
given by the Bureau of Labor Statistics of the Department of Labor . . . they do not show 
the time lost in plants which should be producing defense material which cannot deliver 
the goods because of the lack of ingredients, the flow of which has been stopped from 
the plants closed by strikes. . . . The Vanadium Corporation strike is a good illustration. 
. . . The direct effect of this strike was merely to close that one plant. But affidavits of 
American Locomotive Co., Simonds Steel Mills, Union Electric Steel Corp., Universal- 
Cyclops Steel Corp., Vulcan Crucible Steel Co., North Steel Co., Bethlehem Steel Co., 
Carnegie-Illinois Steel Corp., Henry Disston and Sons. Inc.; Dominion Foundries and 
Steel, Ltd., Hamilton, Ontario; Erie Forge Co., the Midvale Co., Mesta Machine Co., 
Lukens Steel Co., Lebanon Steel Foundries, Latrobe Electric Steel Co., Jessop Steel Co., 
Hepponstall Co. and Crucible Steel Co. of America certify that ferro vanadium on order 
for each of them with the Vanadium Corp, is impeding the manufacture of materials or
dered from them respectively for national defense purposes. The percentage of defense 
orders thus impeded in these collaterally affected companies ranges from 58 to 100 per 
cent.” Representative Hobbs (Ala.), member of the House Judiciary Committee working 
on legislation to curtail strikes in essential industries, in the National Radio Forum, March 
31, 1941. Wash., D. C. Star, April 1, 1941, § B, p. 15, col. 3 et seq.

*The Service was provided for in the Act of March 4, 1913, 37 Stat. 736, 738 (1913) which 
created the Department of Labor. “The Conciliation Service attempts to adjust disputes 
in industries over which the Federal government has no mandatory jurisdiction. The juris
diction of the Service, unlike that of the Railroad Adjustment Board and the National 
Mediation Board in interstate carrier controversies, is not exclusive. The Service only 
intervenes at the request of one of the parties to the dispute or on request of the state 
authorities. In its adjustment work the Service confines itself to mediation and to the 
offering of suggestions as to a proper settlement. It is not a board of arbitration and 
cannot force either party to a dispute to confer with its agents.” 459 C. C. H. 1940, Lab. 
Law. Serv. Under the leadership of Dr. John R. Steelman since 1937, the Service has 
often proved its worth. “During the calendar year 1940, conciliators worked in 746 cases 
classified as ‘threatened strikes’—cases, by definition, in which a strike vote had actually 
been taken. Ninety-five percent of the controversies were adjusted without stoppage of 
work. That is to say, 711 potential strikes were averted. These disputes involved more 
than 400,000 workers. The average strike lasts a little over 20 days. It can therefore be 
calculated that the Conciliation Service in 1940 helped to save more than 8,000,000 man 
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in railway labor disputes.* 4 The inadequacy of these organizations in 
handling the new problems that the prospect of a war is presenting is 
indicated not only by strike statistics, but also by President Roosevelt’s 
appointment on March 19, 1941 of the National Defense Mediation 
Board.

Athough the National Defense Mediation Board successfully effected 
the termination of the first four strikes brought before it,5 opponents 
find what many believe will be vital flaws in its organization. First, the 
Board has no authority to act on its own initiative. Rather, it must 
wait until the Secretary of Labor certifies to it that a dispute “cannot be 
adjusted by the commissioners of conciliation of the Department of 
Labor. . . . ”6 Secondly, the Board will hardly be a discourager of strikes 
since work may be stopped before the controversy is certified to the 
Board.7 Thirdly, the Board does not have authority over jurisdictional 
disputes.8

In spite of these alleged deficiencies, the National Defense Mediation 
Board undeniably has treated itself to an auspicious commencement. If 
it does not serve as the final solution, it will at least more clearly define 
what further steps should be taken.
days of production and of wages. . . . From, the time of its establishment in 1913, it has 
had an active hand in over 27,000.. . . situations involving over 22,000,000 workers.” Charles 
G. Ross, Conciliation Service Is Earning Its Keep and Good Bit Besides, Wash., D. C., Star, 
March 30, .1941, § C, p. 1, col. 8.

4Great success in the settlement of railway labor disputes has been achieved under the 
Railway Labor Act, 44 Stat. 577-587 (1926); 48 Stat. 926, 1185-1197 (1934); 49 Stat.
1189 (1936); 45 U. S. C. §§ 151-188 (Supp. 1940). “The experience under the Railway 
Labor Act demonstrates that negotiation is the most effective method yet devised of settling 
differences between employer and employees and avoiding industrial conflict.” Jaeger, Cases 
and Statutes on Labor Law (1939) 824.

6Vanadium Corp, of America, International Harvester Corp., Cornell Dubilier Corp., Uni
versal Cyclops Corp. Wash., D. C., Star, March 31, 1941, § A, p. 1, col. 8.

”Executive Order, March 19, 1941, § 2. Wash., D. C., Star, March 24, 1941, § A, p. 2, 
col. 1. Id. March 26 1941, § A, p. 1, col. 3.

7Gould Lincoln, Legislators Welcome Mediation Board, but Some Still Favor Law, Wash., 
D. C., Star, March 20, 1941, § A, p. 5, col. 4. Clarence E. Dykstra, Chairman of the Board, 
declared at its first meeting that the Board interpreted part of the Executive Order as re
quiring a cooling period. The section referred to, which is the last paragraph of the order, 
states: “ . . . the parties should give ... (a) notice in writing of any desired change in 
existing agreements, wages, or working conditions.” Wash., D. C., Star, March 25, 1941, 
§ A, p. 1, col. 7.

. . . order does not mention strikes between two unions. Strikes resulting from these 
interunion rows have cost the defense program about 400,000 man hours so far this year.” 
United States News, “A Brake On Interunion Strife”, p. 11, March 28, 1941.
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It is quite possible that far-reaching moves could be made by the 
President without further Congressional legislation. Under authority of 
the Selective Training and Service Act of 1940, the Chief Executive can 
take over the operation of any plant the head of which refuses to co
operate with the government by granting preferences to government 
orders, or refusing to manufacture the type of merchandise ordered and at 
a reasonable price.9 In view of the strong argument urged by employers, 
however, that they are willing to perform, but cannot because of condi
tions beyond their control, the President is not likely to take advantage 
of this authority in labor disputes unless it is clear that an employer is 
using his labor problems as a camouflage for his refusal to cooperate.10

A daily review of newspaper headlines is enough to reveal that no 
machinery now in existence is capable of dispatching labor strikes as 
promptly as the emergency requires. Public opinion is crystallizing and 
Congress must provide a new answer to the problem. Already a number 
of bills have been proposed.

On January 29, 1941 Representative Vinson (Georgia) introduced a 
measure designed to deter labor disputes in connection with naval con
struction and procurement.11 Primarily, the bill calls for a cooling 
period of fifty days, during the first twenty of which the parties shall 
negotiate with each other. If no agreement is arrived at after twenty 
days, notice of his demands may be given by either party to a Naval 
Defense Labor Board (created by the bill12). For the thirty days that 
follow, the Board is authorized to hold conferences and take other 
necessary steps for investigating the dispute and publishing a re
port.13 The bill makes it “unlawful for a naval defense contractor with
out the written consent of his employees or their representative, to make 
any change in the rates of pay, hours of employment, or other conditions 
of employment of any of his employees, until after the expiration of (1) 
thirty days after the date on which such contractor gives to his employees 
or their representative notice of such intended change, or (2) thirty days 
after the date on which the Board has rendered a report to the public 
with respect thereto . . . , whichever occurs later.”14

*50 U. S. C. A. § 309 (Supp. 1940).
"Wash., D. C., Star, March 28, 1941, § A, p. 8, col. 5.
UH. R. 2850, 77th Cong., 1st Sess. (1941), referred to the Committee on Naval Affairs. 
“Zrf. § 305.
uId. § 303.
"Id. § 303 (f).
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Provision is made for voluntary arbitration.15
An employer’s conduct is classed as unlawful, which encourages or 

discourages membership in any labor organization, by discrimination 
in regard to hire, terms, or tenure of employment.16 It is also forbidden 
“For any person by the use of force or threats or by any other means, 
to require or attempt to require, as a condition or prerequisite of em
ployment, or retention of employment, of any individual by a naval de
fense contractor, that such individual be or not be a member of any 
labor organization.”17 Senator Joseph H. Ball (Minnesota) has attacked 
this provision on the theory that by thus prohibiting closed shops, the 
Vinson bill would incur the bitter resentment of labor and so fail to 
promote harmony in labor relations.18

Section 307 of the Vinson bill is an attempt to remove subversive ele
ments from the payrolls by prohibiting their employment by naval con
tractors. Penalties for violations of the bill are a fine of not more than 
$5,000 or imprisonment for not more than one year, or both.

Although this Vinson bill may contain certain desirable provisions, on 
the whole it does not appear to be the solution to the problem. Confined 
to naval contractors alone, its effect would necessarily be limited. But 
its greatest weakness appears to lie in too long a cooling period. Fifty 
days may not be too long a period on a job which may take several years 
to complete, but it is obvious that it would work a severe hardship on the 
interests of labor when a small job, requiring perhaps thirty days for 
completion, was involved; the work would be done before labor’s argu
ments could be weighed.19

On April 1, 1941 Mr. Vinson introduced another bill as an amend
ment to the Selective Training and Service Act of 1940. Under its au
thority, the President could, through the head of the War Department or 
of the Navy Department, take immediate possession of and operate by 
Government personnel any plant equipped for defense work or suit
able for being transformed for use in the defense program. The basis 
for such an action would be a finding that “an existing or threatened 

™Id. § 304.
wId. § 306 (a).
17Id. § 306 (b).
wLab or Relations in Defense Indtistries, Feb. 3, 1941, broadcast by The National Broad

casting Company, arranged by the Wash., D. C., Star.
™lbid. William S. Knudsen, testifying before House Judiciary Committee, 7 Lab. Rel. 

Rep. 656, Feb. 24, 1941.
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failure of production at such plant is such as to interfere with or hamper, 
impede, or delay the national defense.”20

Another proposal receiving considerable attention is that introduced 
on January 24, 1941 by Representative Smith (Virginia). An amend
ment to the Criminal Code,21 it provides a maximum penalty of life 
imprisonment for anyone who:

‘‘fa) injures or destroys property being used by any person in the 
performance of a national-defense contract; or

‘•(b i by any means whatever, directly or indirectly, obstructs, hinders, 
or interferes with the construction, erection, reconstruction, installa
tion. transportation, production, manufacture, repair, storage, hand
ling, or use of property by any person in the performance of a 
national-defense contract; or

“(c) constructs, erects, reconstructs, installs, transports, produces, 
manufactures, repairs, stores, or handles, in a defective manner, 
property being used by any person in the performance of a national
defense contract; or

£,fd) attempts to do any one or more of the foregoing.”22
The bill introduced by Mr. Smith also proscribes an employer’s chang

ing working conditions until after thirty days notice to the employees 
and to the Secretary of War. Lockouts are prohibited when they are used 
in an attempt to interfere with the rights guaranteed to employees by 
Section 7 of the National Labor Relations Act. Thirty days notice is 
mandatory before employees performing a national defense contract may 
lawfully strike. Membership or non-membership in a labor organization 
cannot be required of any one seeking employment under a defense con
tract, and within thirty days after the enactment of the bill any em
ployer who has enforced such an agreement must notify his employees 
that it is no longer binding.23

Section 2 of the Smith bill makes provision for compulsory mediation 
and voluntary arbitration. If these efforts fail, the mediator appointed 
by the Secretary of Labor shall make a full report to the President who 
shall publicize the report. If either party calls a strike or lockout or 
makes any change in relation to a matter which is involved in the dispute 

rH. R. 4247, 77th Cong., 1st Sess. (1941), referred to the Committee on Military Affairs.
rH. R. 2695, 77th Cong., 1st Sess. (1941), referred to the Committee on the Judiciary.
DZd. § 8A.

§ 8B.
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or threatened dispute, “the President shall publicize the fact that such 
party has deliberately jeopardized the national defense by wilfully dis
regarding the policy of Congress, herein expressed, or requiring that 
labor disputes affecting the national defense be adjusted and settled 
amicably and expeditiously.”

The violent curtailment by the Smith bill of those rights labor has 
come to consider as vital reduces to a minimum the likelihood of its 
passage. As one reads the crimes that would be created by the first part 
of the bill, he is struck by their generality, and vagueness. Mere loafing 
on the job could easily, if one were so inclined, be included in the defi
nition of an unlawful act.

The Smith bill’s greatest effect probably lies in the threat it carries to 
non-cooperative elements of labor. It stands as a warning of what action 
may be taken unless labor swings into place in the defense picture. From 
a political standpoint, the bill may turn out to be a powerful bargaining 
aid. As the necessity of Congressional action grows clearer, labor may 
throw its support to some milder measure in order to defeat Mr. Smith's 
proposal.24

Proponents of the bill introduced in the Senate by Senator Ball (Min
nesota) on January 31, 1941 see in it not only a piece of practical legis
lation that experience supports, but also the compromise that the Smith 
bill or some similarly radical measure may pass.25

The essence of the Ball bill is a ten day waiting period in all defense 
industries,26 after notice to the Conciliator and to the other party of the 
intention to strike or lockout, before any strike or lockout is called. Dur

“Although he did not mention the Smith bill particularly, Senator Ball, in a personal 
interview with the writer, stated that he believed the chance for passage of his own pro
posal (infra note 25) depended largely on its acceptance as a compromise by labor interests, 
who would prefer it to some more radical measure. The Smith bill could, obviously, be 
classed as such a radical proposal.

“S. 683, 77th Cong., 1st Sess. (1941), referred to the Committee on Education and Labor.
““The term ‘defense industry’ means any industry engaged in (1) the production, process

ing, or transportation of arms, armament, ammunition, implements of war, munitions, 
clothing, food, fuel, or any other article or supplies or parts or ingredients of any such 
article or supplies intended for the use of the United States or any agency thereof in con
nection with the national defense, or any materials used in connection with such production, 
processing, or transportation, except in the production of farm products on a farm, and 
except any industry subject to the Railway Labor Act, ... or (2) the construction, re
construction, repair, or equipping of any building, plant or facility intended for the use 
of the United States or any agency thereof, or for the use of any producer or processor 
or transporter, in connection with the national defense.” Id. § 3 (f).
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ing the ten day period, the Conciliation Service of the Department of 
Labor shall endeavor to bring about a settlement.27

If the provisions of the bill are ignored, it provides for injunctive relief 
in the district courts of the United States.28 In the case of an unauthor
ized lockout, employees may be awarded their regular pay for time lost.29 
The bill carefully provides that it is not intended to compel an employee 
to work against his will,30 nor to prevent his quitting.31

“Whenever the Conciliator receives notice of an intended strike or 
lockout in an industry producing, constructing, or transporting any arti
cle or articles critical to the national defense and his efforts to conciliate 
such dispute appear to be making no progress, the Conciliator shall 
notify the President.” In such cases, the President may appoint a Special 
Mediation Board, which shall have a period of thirty days in which to 
attempt to settle the dispute. During this period, the same prohibitions 
against strikes and lockouts exist as existed during the original ten days.31

As in the first Vinson bill and in the Smith bill, there is a provision for 
voluntary arbitration.32

The ten day “cooling period” that this bill calls for, and also the 
compusory mediation features have behind them the force of successful 
experience in the states. The Ball bill is, in many essential parts, a 
word for word copy of the Minnesota Labor Relations Act, which was 
enacted on April 24, 1939.33 Experience with labor disputes in that state 
has been highly successful.34 At the present time, Michigan35 and Col

rId. § 5 (a, b, c, d, e).
*Id. § 5 (f, g).
”ld. § 5 (h).
*ld. § 5 (i).
nId. § 6.
*Id. § 7.
"Minn. Stat. (Mason, Supp. 1940) § 4254-21.
“During the first 14 months’ operation under the Act (April 24, 1939-June 30, 1940), 

383 disputes were settled by conciliation under the Act; 101 others were settled after no
tice was given, but before the Conciliator took action. There were 28 instances of arbi
tration. Conciliation efforts failed in 42 cases; of these 39 ended in strikes and z3 in 
lockouts. In 59 cases no mutually satisfactory arrangement was worked out, but there were 
no work stoppages. Minnesota strikes amounted to 2% of all those in the nation in 1938; 
to \% in 1939 according to Lloyd J. Haney, State Labor Conciliator. 7 Lab. Rel. Rep. 
181, Oct. 21. 1940. A contrary view was expressed by Ralph Helstein, chief counsel for 
Minnesota C.I.O. in his report to the Minnesota division of the C.I.O. He contended that 
the 10 day period discriminates in favor of the employer because: “1. Negotiations with 
employers prior to serving notice of intention to strike are practically worthless.

“2. Strike votes are therefore necessary in the instance of practically every negotiation.
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orado36 have generally similar statutes, and bills along the same line are 
pending in California, Maryland and Massachusets.37

The wisdom of compelling a period of mediation before drastic action 
is taken by the parties to a labor dispute is not only dictated by experi
ence, but is supported by public opinion as well.38 Senator Ball’s measure 

“3. Employers find it desirable to delay negotiating in good faith knowing the union can 
take no action until the 10 day period has expired, hoping that in the interim something 
may come up which will dissuade the employees from attempting to enforce their demands.

“4. It is a period during which employers may, and often do, attempt to exercise their 
influence in breaking up the union and in weakening its position.

“5. Employers use the 10 day waiting period to dispose of merchandise on hand, to 
curtail purchases, thereby putting themselves in a better economic position than was form
erly the case when unions did not have to give the 10 day notice. Under these circum
stances the union cannot protect itself.” 7 Lab. Rel. Rep. 347 (Dec. 9, 1940).

"Mich. Comp. Laws (Supp. 1940) §§ 8628-1-8628-21. The Michigan courts have held 
an employer’s conduct to be a violation of the Act when he discharged two employees 
after the union had filed notice of intention toi strike and before expiration of the five 
day period of mediation. It was ruled that such conduct effected “a change in the normal 
operation of the business.” The Act was interpreted as a denial of the employer’s right to 
discharge an employee during the waiting period in the absence of a failure of the employee 
to use his best efforts to maintain operations. The employer did not, however, violate the 
Act by executing a closed shop agreement with an A.F.L. union after C.I.O. filed notice. 
United Dairy Workers of America v. Johnston Milk Co., 5 Lab. Rel. Rep. 373 (Dec. 4,1939). 
In Michigan, as in Minnesota, a 30 day waiting period is required in industries affected with 
a public interest. The Michigan Labor Mediation Board recently held that an industry was 
affected with such a public interest if it was engaged in making defense materials. 7 Lab. 
Rel. Rep. 549 (Jan. 27, 1941). This view was supported by State Attorney General 
Herbert J. Rushton. It raises the interesting speculation that if enough states enacted such 
legislation, Federal action would be made unnecessary. Practically, this is beyond the realm 
of hope, but it indicates- the general feeling toward the defense program.

"Colo. Stat. Ann. (Michie, 1935) c. 97, § 31-35. This Colorado statute prohibits strikes 
and lockouts in industries affected with a public interest, pending an investigation of the 
dispute by the Colorado Industrial Commission and filing of a report by that Commission 
within 30 days after notice. Even if the report is not completed within 30 days, the parties 
may not take steps to change their status until it is filed. The constitutionality of this Act 
was upheld by the Colorado Supreme Court on the grounds that it applied only to in
dustries affected with a public interest and did not prevent individual employees from 
leaving their employment. People v. United Mine Workers of America, 70 Colo. 269, 201 
Pac. 54 (1921).

’"Labor Standards, U. S. Dept, of Labor Statistics (Feb., 1941), p. 5.
"The American Institute of Public Opinion conducted a survey shortly before creation of 

the National Defense Mediation Board, on the question: “‘Would you favor a law com
pelling employers and unions to submit their differences to a Federal Labor Board before 
a strike could be called in industries connected with the defense program?’ The results
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is mild in its provisions. As the emergency develops, the possibility of 
its passage grows more likely.39

It is clear that the nation as a whole is coming to realize the gravity 
of the present emergency. Unless labor as a group senses this public 
attitude and carefully avoids conduct that will cast upon it the stigma 
of “non-cooperation”, it may expect Congress to enact legislation that 
will enforce cooperation. All are agreed that every Congressional move 
in such a direction will be a move backward for labor. If labor loses any 
of the rights and privileges for which it has struggled so fiercely for the 
past few years, to a large degree it will have itself to blame.

SIDNEY S. SACHS

are: Yes—85%; no—7%; no opinion—8%.” Dr. George Gallup, The Gallup Poll, Wash., 
D. C., Post, March 28, 1941, p. 8, col. 5.

•William S. Knudsen, asserting that 90% of strikes must be eliminated or the defense 
procram would fail, proposed that a certain minimum of time be required between a strike 
v te and the effective date in order that the Conciliation Service and the Defense Mediation 
Board may attempt to end the dispute without a work stoppage. Supra, note 1.



NOTES
LANDLORDS’ LIABILITY FOR DEFECTIVE PREMISES

1VTOT all tenants are indigent but those who are, are frequently found 
in dwellings unfit for human habitation. Loss of life and bodily 

injuries often result. Consequently, courts are constantly called upon 
to determine the rights and liabilities of the respective parties. Liability 
is usually fixed in accordance with the dictum of Chief Justice Erie in 
Robbins v. Jones’. “For fraud apart, there is no law against letting a 
tumble-down house.”1 A rule of law which is so general must neces
sarily have limitations. The exceptions to this rule and their applica
tions to various factual situations have given rise to much confusion.

It shall be the purpose of this study to classify, within its limited 
scope,18 the cases in which landlords have been held liable under the 
following headings: (1) Liability in absence of warranty; (2) Liability 
for negligent repairs; (3) Liability where the landlord has covenanted 
to repair; and (4) Liability under the quasi-public use doctrine.

I. LIABILITY IN ABSENCE OF WARRANTY

Caveat Emptor. By common law, a leasehold interest in land is per
sonal property.2 On this rule all the courts are agreed. Since a lease

rs C. B. (N. S.) 221, 240, 143 Eng. Rep. R. 768, 776 (C. P. 1863).
laThe scope of this study is limited to the landlords’ liability for injuries sustained by 

persons on the leased premises. For a discussion of the landlords’ liability to persons sus
taining injuries off the leased premises through some defective condition thereof, see Harper, 
Law of Torts (1933) § 102; 1 Tiffany, Landlord and Tenant (1910) 674-704; Harkrider, 
Tort Liability of a Landlord (1928) 26 Mich. L. Rev. 531 et seq.

2“The writ of covenant [which gave rise to a personal action] was originated just at 
the beginning of the thirteenth century for the protection of such tenants whose interest 
was created by lease under seal. ... In the absence of a covenant under seal the tenant 
had no remedy. Even when he held by lease under seal he had no remedy against third 
persons who might oust him from the premises because he had no estate, though warranty 
seems to have been implied from the lease permitting the tenant to recover against the 
landlord in such case an equivalent in value. ... If the landlord conveyed to a third person 
who ousted the tenant, the tenant’s only remedy was against his landlord in warranty, 
as the landlord’s grantee was not a party to the covenant, and not liable thereon.

“The writ of quaire ejecit infra termtnum was created in favor of tenants about 1235, 
by which a tenant could recover the land from the landlord’s grantee who had ousted 
him. Logically this writ should have been allowed against any third person who had 
ousted the tenant, . . but it was limited to actions against grantees of the landlord. How
ever, tenants were permitted to maintain trespass in such cases against other ejectors,
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hold interest is personalty it naturally follows that the purchaser of such 
an interest is subject to all the rules by which that species of property 
is governed. The tenant, therefore, is subject to the maxim of caveat 
emptor.3 The rent which he pays is considered as the purchase price.

The presumption in every case is that the tenant has been given a fair 
opportunity to make an inspection of the premises and that he has exer
cised an independent judgment in accepting them. Consequently, the 
landiord is not liable for personal injuries which may result through 
defects which could have been discovered by the tenant through the 
inspection which he is presumed to have made. If the tenant is not 
satisfied with this opportunity, or if he distrusts his own judgment, 
he may exact from his landlord a warranty that the premises are free 
from defects.4 * But in the absence of an express warranty the courts 
will not imply one for, it is said,4* it is far better for the parties to make 
their own stipulation as to what the condition of the premises are, and 
what that condition shall continue to be. There can be little doubt but 
that by imposing the duty of inspection upon tenants landlords are 
afforded much protection. However, the fact remains that the maxim 
recovering the full value of the term as damages. Later a special writ of trespass, 

ejections firmat was created exclusively for tenants, and finally toward the end of the 
fifteenth century the tenant recovered the land by using this writ, not merely damages.” 
Walsh, The Law of Property (2d ed. 1927) § 146.

Why did the courts decide that these new estates of tenants for years should be regarded 
as personal interests in land to which they applied the term ‘chattel real’? The most 
obvious explanation . . . [is] that, prior to the development of the writ quaire ejecit infra 
tfrminum and the subsequent ejectio firmat above described, the tenant’s right was a mere 
personal chose in action in covenant against the landlord which descended on his death 
to his personal representative as personalty. It was natural still to regard it as per
sonalty after the development of the writs above referred to though the tenant’s interest 
had become ownership of land good against all the world.” Walsh, History of English 
amd American Law (1924) 131.

’Restatement, Law of Torts (1934) § 356; Harper, Law of Torts (1933) § 103; 1 
Tiffany, Landlord and Tenant (1910) § 86 (a).
‘No principle of the common law has been better established, or more often affirmed, 

both in this country and in England, than that in sales of personal property, in the 
absence of express warranty, where the buyer has an opportunity to inspect the commodity, 
and the seller is guilty of no fraud, and is neither the manufacturer nor grower of the 
article he sells, the maxim of caveat emptor applies. Such a rule, requiring the pur
chaser to take care of his own interest, has been best adopted to the wants of trade in the 
transaction of life, and there is no hardship in it, because if the purchaser distrusts his 
judgment he can require of the seller a warranty. . . .” Barnard v. Kellogg, 10 Wall. 383, 
388 (U. S. 1870).

“See Fisher v. Lighthall, 4 Mackey’s 82, 89 (D. C. 1885), cited infra note 5.
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has formed the keystone of landlords’ immunity in tort for personal 
injuries which result from defective premises.

Perhaps no principles in the whole common law are more universally 
accepted nor more firmly established than these: (1) that in the absence 
of any stipulation to the contrary there is no implied warranty that 
the premises shall be fit for the purpose for which they are let;5 (2) that 
the landlord owes no common law duty to his tenant and therefore is not 
liable for personal injuries which may result from a defective or dan- 6 

6In Sutton v. Temple, 12 M. & W. 52, 152 Eng. Rep. R. 1108 (Ex. 1843), the defendant 
was sued in an action for rent. His defense was that the premises were unfit for the 
purpose for which he leased them. In refusing to imply a warranty that the leased 
property was fit for pasture, the court, through Baron Parke, said:

“I entertain no doubt at all that no such contract or condition is implied. . . . The word 
‘demise’ certainly does not carry with it any such implied undertaking; the law merely 
annexes to it a condition that the party demising has a good title to the premises, and 
that the leasee shall not be evicted during the term. If it included any such contract 
as is now contended for, then, in every farming lease at fixed rent, there w’ould be an 
implied condition that the premises were fit for the purpose for which the tenant took 
them, and it is difficult to see where such a doctrine would stop. With respect to the 
cases which have been referred to the law is clear enough on the subject to which they 
relate. One class of cases is wrhere the agreement is for a specific chattel in its then state, 
as in Parkinson v. Lee; there is no implied warranty of its fitness or merchantable quality; 
another class of cases is, where a person is employed to make a specific chattel—there 
the law implies a contract on his part that it shall be fit for the purpose for which it is 
ordinarily used: and there is also an intermediate class of cases, where goods are ordered 
for a specific purpose from a person in a particular department of trade; ... the law 
implies undertaking that they shall be fit for that purpose.” Id. at 64, 143 Eng. Rep. R. 
at 1112.

But in Robinson v. Wilson, 102 Wash. 528, 173 Pac. 33 (1918) the court held that there 
would be no implied warranty that the hotel was fit for any particular purpose even though 
the lessor actually knew the specific purpose for which it was leased.

Furnished Houses: In England an exception is recognized where the lease is for a furnished 
house, for a short term and for immediate use. In Smith v. Marrable, 11 M. & W. 5, 152 
Eng. Rep. R. 693 (Ex. 1843) the Court held that it was a valid defense to an action for the 
recovery of rent when the furnished house became uninhabitable. In the United States this 
exception is not recognized except in Massachusetts, Ingalls v. Hobbs, 156 Mass. 348, 31 N. 
E. 186 (1892). Refusing to apply this exception in the District of Columbia. Mr. Justice 
James, said: “It is better . . . that parties make their own contract and protect them
selves. The law does not undertake to treat contracting parties as requiring nurses. 
We must apply here the ordinary rule which has always been understood to regulate 
the contracts of parties to the letting of houses, viz, that there is no implied contract, 
that, the premises shall be habitale.” Fisher v. Lighthall, 4 Mackey’s 82, 89 (D. C. 1885). 
For an excellent opinion reviewing all the authorities see Murray v. Albertson, 50 N. J. L. 
167, 13 Atl. 394 (1887). See also Note (1924) 37 Harv. L. Rev. 896. 1 Tiffany, op. tit. 
supra note 3, § 86 (e).
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gerous condition of the premises which existed at the time of letting;6 
(3) that the tenant’s guests stand in no better position to recover than 
the tenant himself.7 A fortiori, if at any time after the letting the premises 
fall into a state of disrepair the landlord is under no duty to make 
repairs the need for which may have arisen after the tenant has taken 
possession. Nor is there liability for personal injury which may result 
therefrom.

That the application of these principles may, and does, result in severe 
hardship, is too obvious to deserve an extended discussion. Suffice it to 
say that to some extent habitation in “tumble-houses” is an indirect 
result of the stated rules.

In thus stating the rules it should not be understood by implication 
that where ever there is a warranty, landlords will in all such cases be 
liable. No implication could be more erroneous. If the tenant does 
exact a warranty from his landlord that the premises are fit for human 
habitation, it will be construed only as to the condition at the time 
the lease was executed. In other words, the future condition is not 
thereby warranted, unless there is a warranty to that effect.8 And it 
has been decided that if the landlord does warrant the condition of 
the premises at the time of the lease, and a defect arises before the 
tenant takes actual possession, he is under no duty to correct that defect; 
nor is he liable for any injury which may result therefrom,9 despite 
the fact that he actually knew such defects existed and failed to notify10 
his tenant. The fact that notice may have prevented injury apparently 
does not affect the rule.

Rule in Hines v. Willcox. In at least one jurisdiction (Tennessee) 
it has been held, in effect, that the maxim of caveat emptor will apply 
only in a limited sense. Under the doctrine of this case the landlord 
is held liable if he knew, or by the exercise of reasonable care should 
have known, of the defective condition. It is natural that in thus depart
ing from the established rule of caveat emptor the court found it neces
sary to limit the application of the rule. Hence, liability is imposed 
only if the tenant could not have knowm of the defects though he may 
have exercised reasonable care in making the inspection. The rule was

•Harper, loc. cit. supra note 3.
TMeade v. Montrose, 173 Mo. App. 722, 160 S. W. 11 (1913). 
’Lyon v. Buerman, 70 N. J. L. 620, 57 Atl. 1009 (Sup. Ct. 1904). 
’Edwards v. McLean, 122 N. Y. 302, 25 N. E. 483 (1890).

’•'Lyon v. Buerman, 50 N. J. L. 620, 57 Atl. 1009 (Sup. Ct. 1904), cited supra note 8.
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stated as follows in Hines v. Willcox:11
“We think that the great weight of authority is that if a landlord lease 

premises which are, at the time, in an unsafe and dangerous condition, he will 
be liable to his tenant for damages that may result if he knows the fact and 
conceals it, or if by reasonable care and diligence, he could have known of 
such dangerous and unsafe condition, provided reasonable care and diligence 
is exercised by the tenant on his part.”12

It should be observed that the rule departs from the general rule 
only in the sense that usually where the defect is not known to either 
party the tenant has no remedy against his landlord. It should also be 
observed that the rule as stated imposes a like duty of inspection both 
upon the landlord and the tenant, whereas the general rule imposes this 
duty only upon the tenant. In spite of the fact that this rule is flatly 
against the great weight of authority, and notwithstanding sharp criti
cism13 of the case, it seems that the rule is far more equitable14 than 
is the general rule of caveat emptor.

u96 Tenn. 148, 160, 33 S. W. 914, 916 (1896). This was an action for damages for per
sonal injuries sustained by the plaintiff while occupying the house of the defendant as 
his tenant. Plaintiff was injured by the falling of a defective and unsafe back porch. 
Members of the plaintiff’s family and her boarders were also injured. The trial judge 
instructed the jury as to the defendant’s liability under the general rule of caveat emptor. 
The jury having returned a verdict for the defendant, the plaintiff appealed; held that 
jury was improperly instructed, case was remanded and new trial was ordered. See infra 
note 79.

^Undoubtedly some of the cases cited by the court do not sustain its conclusion: In 
Caesar v. Karutz, 60 N. Y. 229 (1875) the lessor actually knew (so the jury found) that 
the apartment was infected with the germs of a contagious disease, and that the lessor failed 
to inform the tenant of this condition which resulted in injury. So, too, in Godley v. 
Hogerty, 20 Pa. 387 (1853) the court said: “The [Lessor] understood from the first that, if 
the government became his tenant, a strong building would be needed, suitable for heavy 
storage. He built with his eyes open to that object. If, after it was finished, he knew there 
were defects in it, which unfitted it for the designated purpose, he should have stipulated 
in his lease against its being used for heavy storage. He omitted his duty in both respects.” 
Id. at 397 (italics supplied). And Gill v. Middleton, 105 Mass. 477 (1870) was a case 
wherein it was held that the lessor would be held liable for negligently repairing the 
premises although gratuitously undertaken by him. None of these cases involved the ques
tion of the landlord’s duty to disclose the condition of the premises which was discoverable 
by reasonable diligence. Moreover, Mr. Justice Holmes flatly refused to follow Hines v. 
Willcox in O’Malley v. Twenty-Five Associates, 178 Mass. 555, 60 N. E. 387 (1901) say
ing, “The views expressed [in Hines v. Willcox] do not command our assent.” Id. at 559, 
60 N. E. at 389. This is indicative of the fact that the Tennessee Court improperly inter
preted the Massachusetts cases which were cited by it.

13“[The Hines case] is not reconcilable with the principles of the law, nor with the
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Concealment of Latent Dejects. That part of the rule in the Hines 
case which imposes liability where defects are known to the landlord 
which he conceals, is applied in every jurisdiction in the United States.15 
This is an exception to the general rule of non-liability.16 If the 
landlord conceals a latent defect it is obvious that the tenant could 
not discover it by a reasonable inspection. Thus, since concealment 
impairs the exercise of independent judgment, the basis of the general 
rule, the law imposes a duty upon the landlord to disclose such defects 
to his tenant.17

The exception is a matter of justice, for without it the hardships, which 
are already too many, would be increased. An unscrupulous landlord 
would avail himself of an unjust defense if he wTere permitted to set 
up the maxim of caveat emptor as a defense in every case.

Although the exception is followed in every jurisdiction, the theory 
upon which liability is imposed is not so universal. Some jurisdictions 
permit recovery on the theory that the tenant was fraudulently induced 
into the contract, thus predicating recovery upon the ground of deceit.18 
decided cases which are entitled to be recognized as authoritive. It is attractive only as 
a suggestion of the intellectual repose which one may enjoy wrhen he determines the lia
bilities of the parties according to his individual notions of personal duty, instead of 
•eekinz the grounds of decision in the rules which have been approved by the composite 
judgment of those who have established our system of jurisprudence.” Shinkle, Wilson 
& Kreis Co. v. Birney & Seymour, 68 Ohio 328, 337. 67 N. E. 715, 717 (1903).

‘The landlord is not an insurer. He is not liable in every case where injuries result 
even though the defect which caused the injury wras not discoverable by a reasonable 
inspection by the tenant. In an action against the landlord for defective premises, the 
Tennessee Court recently said: “The defect in the sleeper was hidden from view, and 
could not be discovered except by taking up the floor of the platform ... or possibly by 
crawling under the platform and making a minute inspection of the sleeper and to 
hold that the defendant did not exercise reasonable care and diligence in the circumstances 
disclosed by the record would be to impose upon the defendant an ‘extreme duty of 
constant care and inspection’ not required by law.” Diamond v. Drew, 68 S. W. (2d) 955, 
957 (Tenn. 1933).

’’Harper, loc. cit. supra note 3; Cowen v. Sunderland, 145 Mass. 363, 14 N. E. 117 
1887); Minor v. Sharon, 112 Mass. 477 (1873); Caesar v. Karutz, 60 N. Y. 229 (1875); 

Godley v. Hogerty, 20 Pa. 387 (1853), cited supra note 12.
’“See note 15 supra.
"Harper, loc. cit. supra note 16. Notice to tenant exonerates landlord from liability to all. 
vTor an excellent discussion see Harkrider, Tort Liability of a Landlord (1928) 26 Mich. 

L. Rev. 260, 270-276; Holzhaurcr v. Sheeny, 31 Ky. L. Rep. 1238, 104 S. W. 1034 (1907). 
In refusing to apply the negligence theory in Shinkle, Wilson & Kreis Co. v. Birney & 
Seymour, 68 Ohio St. 328, 67 N. E. 715 (1903) the court stated that, “a lessor who, with 
knowledge, conceals sources of peril, which are not discoverable by the lessee, is not guilty 
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And the jurisdictions following this theory hold that personal injuries 
are not too remote to be recovered in this action. Also, liability is not 
limited to tenants, but any person injured while on the premises may 
recover. For this reason, among others, a learned writer criticizes the 
theory.19 Other jurisdictions predicate liability upon the theory that 
the landlord was negligent in failing to disclose the defect which he knew 
existed.20 Whether the particular jurisdiction follows one theory or 
the other, the tenant usually recovers. It logically follows that if the 
tenant cannot recover in one theory he cannot recover in the other. The 
only difference between the two actions is the defense which the land
lord has, and the case which the tenant must prove. In an action which 
is based upon the negligence theory the defense would be contributory 
negligence. But, in an action based upon the fraud theory—an inten
tional wrong to which contributory negligence could be no defense—the 
defendant-landlord would have to establish that the complaining tenant 
should have known of the defect. In either theory the tenant must 
prove that the landlord knew of the defect.21

In Co*wen  v. Sunderland22 the Massachusetts court in following the 
negligent theory stated the rule in the following manner:

“There is an exception to this general rule [caveat emptor'] arising from the 
duty which the lessor owes the lessee. This duty does not spring directly from 
the contract but from the relation of the parties and is imposed by law. When 
there are concealed defects, attended with danger to an occupant, and which a 
careful examination would not discover, known to the lessor, the latter is 
bound to reveal them, in order that the lessee may guard against them. While 
the failure to reveal such facts may not be actual fraud or misrepresentation, it 
is such negligence as may lay the foundation of an action against the lessor, if 
injury occurs.”23

It will be observed that the rule as stated by the court affords remedy 
where the defects were actually known to the lessor. But this is not 
of negligence, but of fraud.” Id. at 335, 67 N. E. at 716. Holding also that “negligence 
is the violation of an obligation to exercise care,” but in cases of fraud the law exacts 
“not care, but honesty.” Id. at 336, 67 N. E. at 336.

18UsualIy “Liability in deceit is limited to the very person to whom the false representa
tions are made. But the lessor, who conceals known defects, is not only liable to the 
lessee, but also to third persons coming upon the property by right of the lessee.” Hark
rider, supra note 19, at 274.

“Cowen v. Sunderland, 145 Mass. 363, 14 N. E. 117 (1887) cited supra note 16. 
^Harkrider, supra note 19, at 273-276.
“145 Mass. 363, 14 N. E. 117 (1887), cited supra note 20.
“Cowen v. Sunderland, 145 Mass. 363, 364, 14 N. E. 117, 117 (1887), cited supra note 22. 

The same rule was enunciated in Howell v. Schneider, 24 App. D. C. 532 (1904).
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the only situation in which the tenant has been permitted to recover. 
Another circumstance which may arise is that the landlord may have 
knowledge of certain facts which would lead a reasonable man to believe 
that a defect does exist. Apparently this is not concealment in the 
ordinary sense of the term for the reason that there is an absence of 
actual knowledge of an existing defect. However, the imposition of 
liability proceeds upon the theory that the parties are not dealing 
at arm’s length. The courts, then, have usually permitted recovery 
where injuries have resulted. Such a case was Meade v. Montrose in 
which the Missouri court stated the rule as follows:

“The . . . [rule as stated above] does not mean that if the landlord has 
reason to suspect concealed defects or dangers, nevertheless he must make an 
examination in an effort to discover them or else he will be held liable. It 
only means that if he had reason to suspect their existence, and did not exer
cise reasonable diligence to satisfy himself of their non-existence before leasing 
without mentioning the matter to his tenant, he will be liable. So that the 
proper statement of the rule is that the landlord will not be liable for con
cealed defects or dangerous conditions existing at the time of the demise 
unless he knew of the defect or had knowledge of facts from which he ought 
to have known, or will be presumed to have known of them.”24

Again the courts are justly imposing liability. The circumstance is 
such as would put the landlord on notice that a defect may exist, and 
since the tenant does not have the same means at his disposal it would 
be a manifest miscarriage of justice to hold otherwise.

There is another situation where the landlord has been held liable. 
If he acquires knowledge of a defect after the tenant has taken posses
sion liability is likely to be imposed. But regarding this particular phase 
an important factual element must be considered, namely, whether the 
defect existed at the time of the demise or arose afterward. In the 
former case, if the defect was not known to either party liability is 
imposed if the landlord does not disclose such defect to his tenant.25 
In the latter case, however, the landlord is under no duty to disclose 

“Meade v. Montrose, 173 Mo. App. 722, 726, 160 S. W. 11, 13 (1913).
"Maywood v. Logan, 78 Mich. 135, 43 N. W. 1052 (1889). The landlord leased 

premises which at the time of the demise were defective in that the drinking well was 
polluted by the carcass of a dog. The tenant’s family became ill and recovery was 
permitted even though the landlord did not know of the defect at the time the tenant 
took possession. Liability was imposed despite the fact that after the landlord acquired 
knowledge of the defect he informed his tenant not to use the well. Contra'. Shute v. 
Bills, 191 Mass. 433, 78 N. E. 96 (1905).
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such defects, nor is he liable for any injury which may result therefrom.26 
And this rule is true even though by disclosing those defects injury 
could have been prevented.27 28

At first blush it would seem that the rules which the courts have 
invoked concerning concealment of latent defects have almost displaced 
the general rule of non-liability. Such an observation, however, is more 
apparent than real. It should be observed that in none of the instances 
discussed is the landlord under any greater duty of inspection in the 
absence of a warranty than is placed upon him under the general rule 
of caveat emptor. By the same token the prospective tenant’s position 
also remains unchanged. In no case is there an imposition of active 
diligence upon the landlord to discover and disclose defects or dangers.2S 
But in each instance there is imposed a duty to disclose such defects as 
are actually known to the landlord,29 or (in one instance) knowledge of 
such facts as would lead a reasonable man to believe that at the time 
of the demise a defect may exist which the tenant is not likely to dis
cover by a reasonable inspection.30

II. LIABILITY FOR NEGLIGENT REPAIRS

Gratuitous Undertakings by Landlord. It has been noted that the 
landlord is under no common law duty to let premises fit for human 
habitation, that he is under no obligation to make repairs during the 
term in order to render the leased premises safe or fit for that purpose. 
Not infrequently, however, landlords undertake to make repairs inde
pendent of either contract or compensation.31 If the landlord undertakes 
to make the necessary repairs and does so negligently, he is usually 
held liable for resulting injuries, despite the fact that the undertaking 
was gratuitous. “It is ancient learning that one who assumes to act. 
even though gratuitously, may thereby become subject to the duty of 
acting carefully, if he acts at all.”32 The distinction which the courts 

“Lyon v. Buerman, 70 N. J. L. 620, 57 Atl. 1009 (Sup. Ct. 1904), cited supra note 10.
‘^Ibid. These rules should be compared with those discussed, ante p. 1049.
28It should be noted again that Hines v. Willcox, 96 Tenn. 148, 33 S. W. 914 (1896), does 

impose this duty upon the landlord, at least to the extent of disclosing those defects 
which he could discover by reasonable inspection.

“See note 15 supra.
“See note 24 supra.
mFor an excellent discussion on this phase see Bohlen, Landlord and Tenant (1922) 35 

Harv. L. Rev. 633.
“Glanzer v. Shepard, 233 N. Y. 236, 239, 135 N. E. 275, 276 (1922).
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make is between nonfeasance and misfeasance. Whether the landlord 
undertakes to make repairs voluntarily or is requested33 to do so by 
his tenant is of no moment. And it has been decided that the landlord 
is liable despite the fact that the tenant may have been under a con
tractual obligation to make repairs.34

Not only is the landlord liable to his tenant, but also his liability 
extends to all those who are rightfully on the premises. Accordingly, lia
bility has been imposed where the tenant’s wife35 was injured, his child 
or other members of the household,36 and to others who are on the 
premises in the tenant’s right, such as invitees37 and employees.38

Negligent Repairs by Independent Contractor. It is not within the 
scope of this study to classify in detail the cases wherein the landlord 
has been held liable for the negligent repairs of an independent contractor 
employed by him. It is enough to state that generally the courts are 
confronted with the problem that one person may not be held liable 
for the negligent acts of another, unless the relation of master and 
servant exists. As a general rule, then, there is no liability for the 
negligent acts of an independent contractor.39 However, the courts 
have hurdled this obstacle by formulating certain exceptions to the 
general rule. These exceptions are similar to those which apply in 
any case where one person employs an independent contractor through 
whose negligent acts some third person is injured. But before stating 
these exceptions40 it should be noted that an absolute pre-requisite to

“Gill v. Middleton, 105 Mass. 477, 478 (1870). For a discussion of the rule in Massa
chusetts see Bohlen, supra note 31.

’‘‘Even if the duty rested upon the lessee to make the repairs, that did not prevent 
the lessor from so doing; and when he elected to make them, he assumed an obligation 
to complete the work and restore the premises to their approximate condition at the time 
the repairs began. . . . We hold that, having voluntarily assumed to repair the filling 
station and having allowed a condition to be created from which patrons of the station 
might be injured, through its failure to complete the repairs, the lessor became liable 
for injuries sustained by persons lawfully on the premises.” Wingrove v. Home Land Co., 
—W. Va.—196 S. E. 563, 565 (1938).

“Gill v. Middleton, 105 Mass. 477 (1870), cited supra note 33.
“Tugman v. Riverside & Dan River Cotton Mills, 144 Va. 473, 132 S. E. 170 (1926).
’'Bloecher v. Duerbeck, 333 Mo. 359, 62 S. W. (2d) 553 (1933). (Tenant’s sister was 

permitted to recover.)
“Grant v. Tomlinson, 138 Mo. App. 222, 119 S. W. 1079 (1909).
*1 Tiffany, op. cit. supra note 3, § 87 f. (4).
•’Of these exceptions it is said that “the extent and application . . . raise questions of 

difficulty, and the uncertainty and confusion which exist in other connections in this 
respect are fully present in the decisions rendered as between landlord and tenant.” 1 
Tiffany, op. cit. supra note 39, at 611.
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the landlord’s immunity from liability where an independent contractor 
is employed, is that he obtain permission from his tenant to carry on 
the work, unless there is a provision in the lease giving the landlord 
the right to enter for such purposes.41 The exceptions, then, are: (1) 
where the landlord has covenanted to keep the premises in repair; 
(2) where the obligation to repair is imposed by law; (3) where by 
the nature of the work it can be reasonably anticipated that the injury 
will result; (4) where there is a dangerous condition on the premises 
which the landlord undertakes to remove.42 And it has been held that 
if the case falls within one of the exceptions it is not a valid defense that 
the landlord has exercised due care in selecting the contractor.43

III. LIABILITY WHERE LANDLORD HAS COVENANTED TO REPAIR

Unfortunately those tenants upon whom falls the hardship of the Pro
crustean rule of caveat emptor are those whose economic circumstances 
do not permit better living quarters. But even assuming that the tenant 
is judicious enough to exact from his landlord a covenant whereby repairs 
are to be made and the latter fails to perform, what does such a cove
nant4311 avail the tenant in the event that personal injury results to him 
or to some member of his family or guests? To answer this question 
categorically reference must be made to the two views, conveniently 
denominated Majority and Minority.

al Tiffany, loc. cit. supra note 39. Northern Trust Co. v. Palmer, 171 Ill. 383, 49 
N. E. 553 (1898); Golber v. Grossberg, 324 Mo. 742, 25 S. W. (2d) 96 (1930).

^In some jurisdiction the landlord’s liability is dependent upon whether the injury 
arises where he has undertaken to repair gratuitously, or is being compensated for his 
repairs. Bains v. Dank, 199 Ala. 250, 74 So. 341 (1917). See Bohlen, supra note 31, at 68 n.

^Peerless Manufacturing Co. v. Bogley, 126 Mich. 225, 85 N. W. 568 (1901).
43aWhether the maxim of caveat emptor is affected by a covenant to repair, is a question 

concerning which few cases are found. However, at least one jurisdiction has imposed a duty 
of reasonable inspection upon the landlord befpre he relinquishes possession to his tenant. 
“Where the landlord agrees to put the premises in repair and keep them in repair during 
the tenancy, it would seem that there ought to arise a positive duty on his part before 
relinquishing possession to the tenant to make reasonable inspection of the premises 
for concealed defects, unknown to and undiscoverable by a reasonable inspection on 
the tenant’s part, which might render the premises dangerous to the tenant, his family, 
servants and guests. In such a case . . . the landlord ought to be held to a more careful 
inspection than the tenant, because the duty to repair is upon the landlord and his 
presumed knowledge of his own premises would make a discovery by him of concealed 
defects and dangers more probable. ” Mesher v. Osborn, 75 Wash. 439, 449, 134 Pac. 1092, 
1096 (1913).
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Liability under Majority View.4* The majority view does not permit 
recovery in tort for personal injuries which may arise from the landlord’s 
failure to make the necessary repairs. The states following this view 
limit the tenant’s recovery to actions ex contractu only. Therefore, 
as a general rule only those in privity may recover. In a leading case on 
this subject the tenant’s wife was injured through the landlord’s failure 
to repair the premises in accordance with his contract. The court in 
refusing to permit recovery either in tort or contract said:

“There is privity of estate and of contract between a landlord and his tenant 
arising from the letting, but there is neither privity of estate nor privity of con
tract between the owner of the premises and the persons with whom the tenant 
may choose to make members of his family in any capacity. Such persons dwell 
in the premises demised neither by license nor by invitation of the owner. 
Where there is neither privity of estate nor privity of contract the owner 
of premises is not liable for injury sustained by reason of the condition of the 
premises, unless by invitation, express or implied the owner induces them to 
come upon the premises.”45

“Alabama: Anderson v. Robinson, 182 Ala. 615, 62 So. 512 (1913).
California: Grazer v. Flanagan, 35 Cal. App. 724, 140 Pac. 1076 (1918).
Indiana: Hanson v. Cruse, 155 Ind. 176, 57 N. E. 904 (1900).
Kansas: Murrell v. Crawford, 102 Kan. 118, 169 Pac. 561 (1918).
Kentucky: Dice v. Zweigart, 161 Ky. 646, 171 S. W. 195 (1914).
Maine: Shackford v. Doffin, 95 Me. 69, 49 Atl. 57 (1901). Jacobson v. Leaventhal, 128 

Me. 424, 148 Atl. 281 (1930).
Maryland: Thompson v. Clemens, 96 Md. 196, 53 Atl. 919 (1903) ; cj. Robinson v. Heil, 

128 Md. 645, 98 Atl. 195 (1916).
Massachusetts: Miles v. Janvrin, 196 Mass. 431, 82 N. E. 708 (1907).
Michigan: Kuyk v. Green, 219 Mich. 423, 189 N. W. 25 (1922).
Missouri: Murphy v. Dee, 190 Mo. App. 83, 175 S. W. 287 (1915).
New Hampshire: Dustin v. Curtis, 74 N. H. 266, 67 Atl. 220 (1907).
New Jersey: Clyne v. Helmes, 61 N. J. L. 358, 39 Atl. 767 (1898).
New York: Cullings v. Goetz, 256 N. Y. 287, 176 N. E. 397 (1931). An excellent 

opinion by Mr. Justice (then Chief Judge) Cardozo reviewing many leading cases.
North Carolina: Jordan v. Miller, 179 N. C. 73, 101 S. E. 550 (1919).
Ohio: Burdick v. Cheadle, 26 Ohio St. 393 (1875).
Rhode Island: Davis v. Smith, 26 R. I. 129, 58 Atl. 630 (1904).
Utah: Reams v. Taylor, 31 Utah 288, 87 Pac. 1089 (1906).
Virginia; The point has not yet been decided. See Newman v. Earley, —Va.—, 10 S. E. 

(2d) 885 (1940).
Vermont: Soulia v. Noyes, —Vt.—, 16 A. (2d) 173 (1940).
Wisconsin: McGinn v. French, 107 Wis. 54, 82 N. W. 724 (1900).
“Clyne v. Helmes, 61 N. J. L. 358, 368, 39 Atl. 767, 771 (Sup. Ct. 1898). But in 

a later case in the same jurisdiction, it was held that the lessee who is in privity with 
the landlord may maintain an action in tort for personal injuries against the landlord.
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It is apparent that only those in privity may be entitled to recover. 
But in some states a distinction is made between those covenants which 
impose upon the landlord the duty merely to repair, and those where 
he is to maintain the premises in a safe condition.146

Even the states which permit the tenant recovery in an action ex 
contractu usually46* do not permit recovery for personal injuries for 
the reason that personal injuries were not within the reasonable con
templation of the parties at the time the contract was entered into. 
The only remedy which is usually permitted the tenant has been stated 
to be as follows:

“In the case a landlord fails to make repairs in violation of his covenant, the 
tenant may (1) abandon the premises if they become untenantable by reason 
of want of repair; (2) he may make the repairs himself and deduct the cost 
from the rent; (3) he may occupy the premises without repair and recoup his 
damages in an action for rent; (4) he may sue for damages for breach of 
the covenant to repair and the damage recoverable in the last instance is usually 
the difference between the value of the premise in repair and out of repair."4"

There can be no doubt but that the theory upon which the courts 
proceed is in strict compliance with the common law rule regarding 
damages for a breach of contract.48 But it seems that where the per
The principle was stated in the following manner: “In order to maintain an action of 
tort for breach of a contractual duty, a plaintiff must have a status under the contract 
that would entitle him to maintain an action upon the contract for a breach of its stipu
lation.” Eberle v. Productive Building & Loan Association of Newark, New Jersey, 119 
N. J. L. 393, 396, 196 Atl. 666, 668 (1938).

^It should be noted that even in some jurisdiction which ordinarily follow the majority 
rule do permit recovery in tort for personal injuries if the effect of the covenant is to main
tain or keep the leased premises in repair. For a case making this distinction see Miles 
v. Janvrin, 196 Mass. 431, 82 N. E. 708 (1907).

mIt should be noted that not all the states follow the peculiar rule enunciated in the 
Eberle case, supra note 45.

47Cromwell v. Allen, 151 Ill. App. 404, 408 (1909). An interesting case is Williams v. 
Fenster, 103 N. J. L. 566, 137 Atl. 406 (Sup. Ct. 1926). The plaintiff was injured through 
the landlord’s failure to repair. The plaintiff sued not in tort but in contract, and in this 
action for personal injury she was awarded $150. On appeal the court reversed the judg
ment saying: “If an action for negligence had been instituted the plaintiff would have 
been prevented from recovery by her negligence in the use of the toilet which she knew 
had been out of repair for months and but for the use of which the accident would not 
have happened. To escape this pitfall the action was instituted as one for damages for 
breach of a contract to repair. The plaintiff is empaled upon the second horn of the 
dilemma. In a contract action it is well settled that the damages are those which 
naturally follow from a breach of contract.” Id. at 567, 137 Atl. at 406.

484‘If the lessor contracts to repair premises in the possession and under the control of
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sonal injuries are a direct result of the landlord’s failure to perform 
his contract, and which injuries are a direct result of his own wrongful 
act, i.e., breach of contract, he should be held liable to the extent of 
compensating for injuries thus received. It is true, as the courts hold, 
that there is no duty imposed by law, but if the landlord imposes a duty 
upon himself little reason can be given for not imposing liability. In 
this regard a self-imposed duty is hardly distinguishable from a duty 
imposed by law. The reason the courts do not recognize this self-imposed 
duty as sufficient to ground an action in tort is that negligence is predi
cated upon the breach of a positive duty imposed by law. The non
performance, it is said, of a contractual duty is not sufficient to ground 
an action in tort. The reason for so holding is that the breach of such 
a duty is nothing more than the violation of a duty to prevent one from 
being harmed. And the duty to prevent one from harm is a duty or
dinarily cognizable only in morals.'49 How’ever, the hardship of this 
reasoning is more apparent when it is realized that the tenant may be 
liable to some third person for the landlord’s negligent failure to per
form his contract.50

Minority View:'1 The minority view does permit recovery for the 
landlord’s negligent failure to perform his contract.52 Here the action 
sounds in tort, and unlike the majority view, any person who is right
fully on the premises may recover. Thus, it is apparent that these juris
his tenant, his liability is no greater or different than would be the liability of a third 
party, e.g., a carpenter or other mechanic who contracts to make such repairs.” Jacobson 
v. Leaventhal, 128 Me. 424, 425, 148 Atl. 281, 282 (1930).

Actionable negligence is the neglect of a legal duty. ... To bring the case within 
the category of actionable negligence, some wrongful act must be shown, or a breach of 
some positive duty. . . . The duty to do no wrong is a legal duty. The duty to protect 
against wrong is, generally speaking and excepting certain intimate relations in the nature 
of a trust, a moral obligation only, not recognized or enforced by law.” Dustin v. Curtis, 
74 N. H. 266, 268, 67 Atl. 220, 221 (1907).

"McKenzie v. Cheetham, 83 Me. 543, 22 Atl. 543 (1891).
nArkansas: Collison v. Curtner, 141 Ark. 122, 216 S. W. 1059 (1919). 
Connecticut: Dean v. Hershowitz, 119 Conn. 398, 177 Atl. 262 (1935). 
Illinois: Jacobson v. Ramsey, 200 Ill. App. 96 (1915).
Maiyland: Robinson v. Heil, 128 Md. 645, 98 Atl. 195 (1916). 
Oregon, Achmun v. Lichoes, 92 Ore. 223, 180 Pac. 510 (1919).
Tennessee: Merchants’ Cotton Press & Storage Co. v. Miller, 135 Tenn. 187, 186 S. W. 

87 (1915).
Washington: Lowe v. O’Brien, 77 Wash. 677, 138 Pac. 295 (1914).
Wisconsin: Flood v. Pabst Brewing Co., 158 Wise. 626, 149 N. W. 489 (1914). 
"Restatement, Law of Torts (1934) § 357.
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dictions do not follow the privity of contract notion. Although the 
reasoning is perhaps not so well founded in law, nevertheless it is a more 
equitable doctrine. When the landlord enters into a contract he is pre
sumed to receive consideration for full performance of that agreement. 
If he does not care to impose this duty upon himself he may refuse 
to do so before he executes the lease. But if he elects to accept these 
duties he should either perform, or suffer the ill consequence of his non
performance. Some jurisdictions have recognized this as basis for 
imposing liability when personal injuries result. The leading case on 
this subject is Baron v. Leidloff. In permitting a sublessee to recover 
the court held:

“Where there is no agreement by a landlord to do so, he is under no legal 
obligation to make repairs upon the leased premises; nor is he liable to the tenant 
or any person for injuries resulting from the premises being out of repair when 
he is not guilty of any fraud or concealment, and the defect in the premises 
are equally obvious to all parties. [Citing authority.] But where the landlord 
agrees to repair and keep in repair the leased premises, his right to enter and 
have possession of the premises for that purpose is necessarily implied, and 
his duties and liabilities are in some respect similar to those of an owner and 
occupant. And if his negligence in making or failing to make the repairs results 
in an unsafe condition of the premises, he is liable for injuries caused thereby 
to persons lawfully upon the premises, who are not guilty of contributor}’ 
negligence on their part.”53

Most courts which follow this view also base their conclusion on 
the theory that the landlord retains control of the premises and is thereby 
given the right to enter in order to make the necessary repairs. How
ever, the states which follow the majority have most forcefully repudi
ated this theory.54

“95 Minn. 474, 475, 104 N. W. 289, 290 (1905).
^‘The power of control necessary to raise the duty, for a breach of which damages 

[in tort are allowed] . . . implies something more than the right or liability to repair 
the premises. It implies the power and the right to admit to the premises and to exclude 
people from them.” Under ordinary circumstances this power and right belongs to the 
tenant and a contract to repair does not transfer this right to the landlord. The existence 
of the contract to repair only entitles, “A landlord to demand from his tenant admission 
to the premises for the servants and workmen required to carry out his contract, but nothing 
in the shape of control.” Cavalier v. Pope [1906] A. C. 428, 433 (H. L. 1906). See also 
Cullings v. Goetz, 256 N. Y. 287, 176 N. E. 397 (1931), cited supra note 44.

Liability for Failure to Repair Where Landlord Retains Control of Premises. Every Juris
diction in the United States has recognized an exception to the general rule of landlord’s 
non-liability. That exception is based upon the landlord’s control of the leased premises. 
This exception applies where the landlord leases to several tenants and a portion of
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Whatever may be said of either view, insofar as the legal reasoning 
is concerned, it cannot be denied that the states following the minority 
view pursue a more equitable course. The tenant who takes the premises 
without a contract on the part of the landlord to make repairs takes 
them subject to any defects that may arise. To protect himself from the 
operation of the general rule of caveat emptor, he exacts covenants 
whereby the landlord is to repair the premises. In doing so he entrusts 
the landlord with the faithful performance of that agreement. The 
obligation thus assumed by the landlord should be no different in effect 
from one expressly imposed by law. The relationship which exists be- 

the leased premises is reserved for the use of all the tenants in common. Such portions 
of the premises as hallways, stairways, porches, platforms, balconies, roofs, walks, and 
yards are within the exception, and a duty is imposed upon the landlord to keep them, 
in repair. This duty is independent of any express contract. However, in a few juris
dictions which follow the “Massachusetts Rule,” the landlord’s duty is imposed on the 
theory that there is an implied contract to keep such portions in repair. The distinction 
between the two rules is that under the former theory the landlord is under an affirmative 
duty to make repairs as needed, while in the latter, the duty which is imposed is to keep 
the premises in the same condition as they were in at the time the tenant took possession. 
See Polansky v. Heller, 241 Mass. 484, 135 N. E. 572 (1922). Branch, Common Passage
ways (1931) 11 B. U. L. Rev. 305.

The basis upon which this duty is imposed is exclusive control in the landlord. Although 
he leases other portions of the building to several tenants, yet the lease does not cover 
that portion of the premises which all the tenants use in common. The tenants only 
have the use and therefore could not be expected to keep in repair. One tenant has no 
more right than the other. They cannot exclude anyone from the premises so used for 
this right the landlord retains. The lessor, it has been said, “retains the possession and 
control, and it is only the use in common that is demised.” Jacobson v. Leaventhal, 128 
Me. 424, 148 Atl. 281, 281 (1930).

Accordingly, liability for personal injuries has been imposed in the following cases: 
Hirsch v. Rodt, 228 N. Y. 100, 126 N. E. 653 (1920) (Roof); Corp. v. Barton, 164 Mo. 
App. 389, 144 S. W. 1111 (1912) (Balcony) ; Hert v. Koenig, 137 Mo. App. 589, 119, S. W. 
56 (1909) (Common Yard) ; Hess v. Henkson’s Administrators, 29 Ky. L. Rep. 762, 96 S. W. 
436 (1906) (Toilet); Fischer v. Jansen, 30 Ill. App. 91, ap’d, 128 Ill. 549, 21 N. E. 
598 (1889) (Elevator); Sawyer v. McGillicuddy, 81 Me. 318, 17 Atl. 24 (1889) (Stairway); 
Camp v. Wood, 76 N. Y. 92 (1879) (Entrance).

The fact that the injured person was a member of the tenant’s family, or that he was 
an invitee of the tenant does not preclude recovery. And this is the usual ruling even 
in states following the majority view with reference to covenants to repair. Hussey v. 
Long Dock R. R., 100 N. J. L. 380, 126 Atl. 314 (1924) (Tenant’s son recovered); Eng
lish v. Thomas, 48 Ala. 247, 149 So. 906 (1915) (newsboy rightfully on the premises); 
Lucks v. Dolan, 211 N. Y. 237, 105 N. E. 411 (1914) (Tenant’s social guest). Nor is the 
rule affected by the fact that there was only one tenant besides the landlord himself. 
Dilleboy v. Minor, 188 Iowa 37, 175 N. W. 838 (1920).
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tween the landlord and tenant is hardly distinguishable from other rela
tionships where the law imposes a duty, as for example, in the case of 
bailor or bailee.54* It is only through nice distinctions that a duty is 
denied in the former instance but imposed in the latter. Too, it is a 
medieval notion to say that a landlord who covenants to repair renders 
himself no more liable than does a carpenter or other mechanic who 
fails to perform his contracts.5411 Not only is such reasoning to be 
criticized because it does not befit the modern concept of landlord 
and tenant relation, but also because the analogy between a carpenter 
and landlord seems imperfect. Between the landlord and tenant there 
is a peculiar relationship which does not exist between carpenters and 
tenants. If the landlord covenants to repair the tenant has a right to 
rely upon full performance of that covenant. But if the carpenter con
tracts and fails to perform at the time fixed, he would be justified in 
supposing that his contractee would employ another. Landlords should 
make no such assumptions. Their rent is compensation for the use 
of the premises and also the consideration for full performance of all 
the covenants. Therefore, they would not be justified in assuming that 
the tenant would expend additional money to make repairs. To give 
effect to such an assumption is too unreasonable to merit the approval 
which it has received.

IV. QUASI PUBLIC USE DOCTRINE
As previously stated the landlord as a general rule owes no greater 

duty to his tenant’s guests than he owes the tenant himself.55 However, 
one exception to this general rule is found where the landlord leases 
property to which the public55* is invited by his tenant.56 At common 
law no person was to use his property in such a manner as would injure 
the person or property rights of another. Nuisance, as that term was 
known at early common law, usually applied only to injuries sustained 
by persons no/56* on the leased premises.57 However, within recent years 
the courts, in their effort to protect tenants’ invitees who enter upon the

“‘Dean v. Hershowitz, 119 Conn. 398, 177 Atl. 262 (1935). Cited supra note 51. 
“bSee note 48 supra.
“See note 7 supra.
“‘Many of the cases here discussed are more thoroughly treated in an excellent article by 

Professor Eldredge, Landlord’s Tort Liability for Disrepair (1936) 84 U. of Pa. L. Rev. 467.
“See note 60 infra.
“‘See authorities cited supra note la.
OTSee Harris v. Lewistown Trust Co., 326 Pa. 145, 191 Atl. 34 (1937). Eldredge, op. di. 

supra note 55a. See also valuable note in 110 A. L. R. 756 (1937).
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leased premises and who are injured through defective conditions thereof, 
have formulated an exception to the general rule of the landlord’s non
liability and also have strained (by permitting those on the premises to 
recover) the application of the nuisance theory.

Today most courts permit recovery for injuries sustained by tenants’ 
invitees from a defect which is in existence at the time of letting if 
such defects were known,58 or could have been known to the lessor. And 
even if the lessor does disclose such defects to his tenant he will not be 
exonerated from liability to a third person. As already noted, under the 
common law rule of caveat emptor the landlord was not liable to anyone 
so long as he revealed existence of defects to his tenant.59 But since 
the quasi-public use doctrine is formulated for the purpose of affording 
protection to the public, his disclosure to his tenant will be of no avail. 
The exception seems reasonable. Even if the landlord gives his tenant 
notice yet, it is mere wishful thinking to suppose that the tenant will 
notify his patrons of a defect in the premises from which they may receive 
injuries. Hence, the mere disclosing of latent defects to the tenant, 
does not affect the landlord’s liability as regards third persons even 
though he may exonerate himself from liability to his tenant.591

The Restatement of the law of torts states the rule in the following 
manner:

“A lessor who leases land for a purpose which involves the admission of a 
large number of persons as patrons of his lessee, is subject to liability for bodily 
harm caused to them by an artificial condition existing when the lessee took 
possession, if the lessor

(A) knew or should have known of the condition and realized or should 
have realized the unreasonable risk to them involved therein, and

(B) had reason to expect that the lessee would admit his patrons before 
the land was put in reasonably safe condition for their reception.”60

The courts are generally agreed in applying this doctrine to such 
things as piers,61 wharves,62 amusement halls,63 baseball parks,64 etc. * •* 

"That the landlord’s liability extends to all who are rightfully on the premises when he 
actually conceals a latent defect, see note 7 Supra.

•See note 17 supra.
•*It should be noted that if the tenant covenants to make repairs and injuries result 

from a defect which existed at the time of the lease, the landlord may not exonerate him
self from liability because this duty is imposed by law. Junkermann v. Tilyon Realty Co., 
213 N. Y. 404, 108 N. E. 190 (1915), cited infra note 73.

•Restatement, Law of Torts (1934) § 359.
“Swords v. Edgar, 59 N. Y. 28 (1874).
•Albert v. State, 66 Md. 325, 7 Atl. 697 (1887).
“Oxford v. Leathe. 165 Mass. 254. 43 N. E. 92 (1896k
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However, there is lack of unanimity where the courts are called upon 
to apply the doctrine to such things as hotels,65 grocery stores,66 doctors’ 
offices,67 and other places to which a lesser number of the public is 
admitted. Three different theories are applied in permitting recovery 
under the doctrine: (1) the nuisance theory; (2) what, for the want of 
a better term, may be denominated “social policy”; (3) negligence 
theory.

Nuisance Theory.68 The first case in which the quasi-public use 
doctrine was applied is Swords v. Edgar. The nuisance theory was ap
plied. In that case the defendant lessor leased part of his pier in a 
defective condition. The pier collapsed, thereby causing the death of a 
longshoreman. In holding the defendant liable the court likened the pier 
to a highway saying, “As to the defendant, then, the plaintiff’s intestate 
was lawfully upon the pier, and as to them, it was to him as if a public 
place or highway upon which he had a right to go, and to remain while 
engaged there in his ordinary calling.”69 Here, then, from the very 
inception of the doctrine is found the erroneous conception that such a 
condition constituted a nuisance. From this decision down to the present 
day some of the courts are still following the same theory.

“Social Policy.” However, other jurisdictions have adopted the sec
ond theory advanced by Mr. Justice Holmes in Oxford v. Leathe about 
twenty years after the Swords case. The facts were these: The de
fendant leased an amusement hall to one Gleason for four nights to 
conduct a horse exhibition. The defendant-lessor was to collect the 
receipts and take $20.00 each night in payment for his rent. The 
purpose for which the hall was to be used was known to the lessor. The 
plaintiff was injured when the platform on which he was standing col
lapsed. The jury found that the platform was defective at the time of 
the lease. In imposing liability the court said:

“We do not intend at all to enlarge the liability of landlords in cases where 
heretofore it has been decided that only the occupants of the land were re
sponsible. The object of the contract with Gleason [the lessee] was that the 
public should be invited, since it was from the public, that the defendant was

“Colorado Mortgage & Investment Co. v. Giocomini, 93 Colo. 540, 136 Pac. 1039 (1913). 
“Turner v. Kent, 134 Kan. 574, 7 P. (2d) 513 (1932). Contra: Bender v. Weber, 250 

Mo. 551, 157 S. W. 570 (1913).
’"Gilligan v. Blokesley, 93 Colo. 370, 26 P. (2d) 808 (1933) ; CflnJra: La Freda v. Wood

ward, —N. J. L—, 15 A. (2d) 798 (1940).
“For the historical development of this doctrine, see Eldredge, loc. cit. supra note 55a. 
“59 N. Y. 28, 32 (1874), cited supra note 61.
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to get his pay. At the same time, the short and interrupted character of the 
occupation allowed to Gleason made it obvious that the safety of the building 
must be left mainly to the defendant.”70

It should be noted that the learned jurist did not describe the defective 
premises as a nuisance. The ground for recovery was based upon the 
lessor's knowledge that the tenant could not have been expected to repair 
the platform in view of the short duration of the lease.

Negligence Theory. A more recent case is Webel v. Yale University. 
The defendant leased a beauty shop which was connected with a ladies 
room, the floor of which at the entrance was some seven inches higher 
than the floor of the beauty shop. Upon leaving the ladies room the 
plaintiff, a patron of the lessee, fell at the entrance and injured herself. 
The complaint alleged a defective structural condition which existed at 
the time the lease was executed. To this complaint the defendant de
murred. The ground stated that since the leased premises were in the 
exclusive control of the defendant, the landlord could not be held liable. 
The contention was overruled. The court held that while the demurrer 
could have been sustained on the ground that the structure did not con
stitute a nuisance, yet the contention propounded, control in the tenant, 
was entirely too broad.

After reviewing the authorities the court continued:
“One who enters premises at the express or implied invitation of a tenant 

does not come upon them in the exercise of any public right, but is there by 
reason of a right extended to him by the tenant; and, if injured, the visitor 
to the premises cannot base his right to recover upon the existence of a public 
nuisance. A private nuisance71 exists only where one is injured in relation to 
a right which he enjoys by reason of his ownershihp in an interest in land.”72

Thus repudiating both the private and public nuisance theories the court 
concluded that if liability existed it could only be properly predicated in 
the field of negligence.73

’’Oxford v. Leathe, 165 Mass. 254, 255, 43 N. E. 92, 93 (1896).
nOf a private nuisance it said that, “in modern authorities it includes all injuries to an 

owner or occupier in the enjoyment of the property of which he is in possession, without 
regard to the quality of the tenure.” Pollock, The Law of Torts (13th ed. 1929) 422, 
quoted by the court. See also Harper, op. cit. supra note lb, §§ 179, 180.

’’Webel v. Yale University, 125 Conn. 515, 524, 7 A. (2d) 215, 219 (1939).
T3The comment of Judge Cardozo regarding the quasi-public use doctrine follows: 
“Liability does not arise unless the dangerous condition is known, or with the exercise 

of due care ought to have been known . . . and so the action has taken the form 
indifferently of one for nuisance or for negligence. . . . But whatever the form of pleading
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The rule thus enunciated seems the best heretofore discussed. How
ever, the case is important not alone for this reason but because it also 
repudiates the limitation placed upon the doctrine by the Restatement?*  
namely, that the rule should only apply where the landlord contemplates 
“the admission of a large number of persons.” The court refused to 
make any such distinction in law depending upon the number of per
sons because basing liability upon such a test would be unsatisfactory 
and impractical to apply. The wisdom of the decision cannot be ques
tioned. A recreation pier or some other structure of like nature, ad
mitting numerous people in the summer time is no less a public place 
because at some other season a lesser number of persons may use them. 
To this writer it seems that the court took the proper view.* 74* The ques
tion in every such case should be whether the premises leased are held 
out to the public.

The New Jersey Court of Errors and Appeals has recently refused to 
follow the rule enunciated in the Webel case holding that if the quasi
public use doctrine be applied to a doctor’s75 76 office, “there is no reason 
in principle why liability should not extend to lessee’s guests on the 

the basis of liability is the same. We may say that those who enter a structure designated 
for public amusement are there at the invitation, not only of the lessee who maintains it, 
but also of the lessor who has leased it for that purpose, and that the latter’s liability is 
merely an instance of the general rule which charges an owner of property with a duty 
toward those whom he invites upon it. . . . We may say more simply, and perhaps more 
wisely, rejecting the fiction of invitation, that the nature of the use itself creates the duty, 
and that an owner is just as much bound to repair a structure that endangers travelers 
on a walk in an amusement park as he is to repair a structure that endangers travelers on 
a highway. Whatever the underlying principle that explains the rule, the rule itself 
is settled. The owner of such a park must use all reasonable care to make its structure 
safe before he leases it for his profit.” Junkermann v. Tilyon Realty Co., 213 N. Y. 404, 407, 
108 N. E. 190, 191 (1915). Thus it is seen that the learned jurist applied the doctrine with
out adhering to any of the aforementioned theories.

74It should be noted that while this case departs from the Restatement in this regard, it 
nevertheless, follows the restatement in other respects. Thus, the limitation that land
lord’s liability does not arise unless he has reason to believe that the tenants will not 
guard against them, was followed.

74aSee Bohlen, Fijty Years of Tarts (1937) 50 Harv. L. Rev. 725, 742.
76 In La Freda v. Woodward, —N. J. L.—, 15 A. (2d) 798 (1940), the plaintiff was a 

patient of the defendant’s lessee. In refusing to apply the doctrine to a doctor’s office 
the Court said: “The use is not to be denominated ‘public’ or ‘semi-public’, within the 
significance of the rule, merely because it contemplates the admission of a ‘number’ of 
persons as patrons of the lessee. To warrant that category, it is essential that the 
number be ‘large’—in the sense of great as opposed to small.” Id. 801.
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premises devoted to residential purposes strictly.”76 It is submitted that 
the court completely overlooks the basis upon which the doctrine pro
ceeds. Before the doctrine can be properly applied, it must be shown 
that the landlord knew the premises would be thrown open to the public.77 
No court would hold that residential premises are to be so used.78 To 
apply the doctrine to such premises would be an extreme application 
never intended by its founders.

It may have occurred to the reader that the rule in the Hines case is 
similar to the quasi-public use doctrine. While such observation is 
tenable it should be noted that the court in that case did not predicate 
liability on the theory that the premises constituted a public nuisance, 
but only decided that the maxim of caveat emptor would apply merely 
in the limited sense already discussed. In other words, the rule there 
enunciated was in no way intended to affect the landlords’ liability where 
injuries resulted only to members of the public.

The defendant recognized that the court had misapplied the principles 
of the nuisance theory to one not a member of the public (the tenant). 
Consequently, he appealed79 and pressed the contention that the cases 
cited by the court were inapplicable. To this contention the court 
responded:

“We are unable to see any ground for the application of a different rule in 
such cases. In one case we have an instance of a quasi-public nuisance, in the 
other case a quasi-private nuisance. But the obligation not to expose the 
individual to danger is the same as that not to expose the public to danger.”80

It is seen that the distinction between the quasi-public use doctrine and 
the general rule of caveat emptor in Tennessee is limited to this: notice 

"La Freda v. Woodward, —N. J. L.—, 15 A. (2d) 798, 801 (1940).
"Indeed, in Campbell v. Elsie S. Holding Co., 251 N. Y. 446, 167 N. E. 582 (1929), 

the Court held that in order to impose liability upon the landlord under the quasi- 
public use doctrine the plaintiff has the burden of proof to show that the leased premises 
were to serve some public purpose. For a further discussion of the Campbell case see 
Bohlen, loc. cit. supra note 74a.

Tn Deutsch v. Max, 318 Pa. 450, 178 Atl. 481 (1935), the doctrine (though not in name) 
was applied to a dwelling, but the case was overruled two years later by Harris v. Lewis 
Trust Co., cited supra note 57. For a thorough discussion of the Deutsch case see Eldredge, 
loc. at. supra note 55a.

"After the trial court instructed the jury in accordance with the first opinion (see note 
upra 11 a verdict was returned for the plaintiff and affirmed on appeal sub nom. Willcox 

v. Hines, 100 Tenn. 538, 46 S. W. 297 (1898).
"Id., at 558, 46 S. W. at 302.
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of a defect to the tenant under the former rule will not exonerate the 
landlord from liability to a third person, whereas such notice under the 
latter rule will exonerate the landlord from liability to both the tenant 
and the third persons. This is a salutary application of the rule of 
caveat emptor. The landlords will carry an added responsibility from 
which greater care will result.

JOSEPH B. CALANDRIELLO



RECENT DECISIONS
CONFLICTS OF LAW—Tort Actions Between Husband and Wife

A wife was injured in North Carolina in an automobile accident as the result 
of the negligence of her husband. According to the law7 of Ohio, where the parties 
were domiciled, the common law immunity of each spouse from suit by the other 
prevailed. By the law of North Carolina, the common law’ fiction of the unity of the 
husband and wife had been dissolved to the extent of permitting an action between 
the parties for personal injuries. Suit was brought in North Carolina by the wife. 
Held, since the suit was brought and the cause of action arose in North Carolina, 
:he action is governed by both the procedural and substantive law of the forum, and 
recover}’ is permitted. Bogen v. Bogen, 12 S. E. (2d) 649 (N. C. 1941).

The decision presents the normal result of the application of a well settled rule 
of conflicts of law; the law of the situs of the wrong and not that of the domicile 
determines the capacity of the parties to become the subjects of rights and duties 
with respect to each other. Texas Ry. v. Humble, 181 U. S. 57 (1901); Gray v. 
Gray, 87 N. H. 82, 174 Atl. 508 (1934). An exception to this rule seems to prevail 
in Louisiana. Williams v. Pope Mfg. Co., 52 La. Ann. R. 1417, 27 So. 851 (1900) 
flaw of domicile allowing married women to sue applied). The majority rule does 
not refuse to accord recognition to the marital status; by it the status itself is recog
nized. but the incidents attached to it are fixed by the law of the place where the 
transactions take place. Gray v. Gray, supra; Miltimore v. Milford Motor C.o., 
89 N. H. 292, 197 Atl. 330 (1938).

The difficulties growing out of the presence of the marital status in a conflict of 
laws situation involving an action for personal injuries between husband and wife 
arise principally under the following circumstances: (1) Where the forum permits 
suit between the parties but the place of the wrong does not; (2) where the lex loci 
has removed the bar but the forum prohibits such actions; (3) where an action is 
brought in a forum where the common law immunity exists, on a judgment obtained 
at the place of the wrong. In the first situation no recovery can be had because the 
prohibition against maintaining the action is regarded as a rule of substantive law 
which prevents any right from being created, and this even though suit is brought 
at the domicile of the parties. Dawson v. Dawson, 224 Ala. 13, 138 So. 414 (1931); 
.Miltimore v. Milford Motor Co., supra; Gray v. Gray, supra; Howard v. Howard, 
200 N. C. 574, 158 S. E. 101 (1931); Buckeye v. Buckeye, 203 Wis. 248, 234 N. W. 
342 (1931). The cases arising in the second category also bar recovery. The parties 
are recognized as having a cause of action but the forum refuses to enforce it on 
the ground of a lack of procedure, Mertz n. Mertz, 271 N. Y. 466, 3 N. E. (2d) 597 
(1936), or for reasons of public policy, Poling v. Poling, 116 W. Va. 187, 179 S. E. 
604 (1935). In the third classification, recovery is again denied. The judgment is not 
given full faith and credit because the court is regarded as lacking in jurisdiction for 
the maintenance of the action. Wiedman v. Wiedman, 274 Mass. 118, 174 N. E. 206 
(1931); Metzler v. Metzler, 8 N. J. Mis. R. 821 (C.C.), 151 Atl. 847 (1930).

One other decision, Forbes v. Forbes, 226 Wise. 477, 277 N. W. 112 (1938), is 
apparently the only other pronouncement upon the exact situation considered in 
the principal case. The Forbes case followed a previous Wisconsin decision, Buckeye 
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v. .Buckeye, supra, which determined that an action between husband and wife, 
domiciled in Wisconsin, for personal injuries occurring in Illinois before marriage, 
was governed by Illinois law, which operated to extinguish the cause of action when 
the marriage took place. From this decision the court in the Forbes case concluded 
that the law of the place of the injury was to control regardless of the domicile 
of the parties. It is to be observed that this is a non sequitur in certain respects 
because the prohibition against suit between husband and wife is a rule of substan
tive law which prevents any cause of action from arising, Buckeye v. Buckeye, supra. 
There was nothing to prevent the court in the Forbes case or in the instant decision 
from according effect to the law of the domicile by adopting that as a part of the 
law of the place of the wrong, because it had a cause of action before it upon which 
to adjudicate; whereas, in the Buckeye case, the inability to maintain the suit was 
merely a consequence of the fact that no cause of action was in existence. However, 
the Forbes case considers with approval Gray v. Gray, supra, which, it is submitted, 
lays down the correct rule of decision, namely, that the incidents of the marital 
status depend upon the law of the place where the transactions take place.

In the instant case, the dissenting opinion (four to three decision) emphasized the 
apparent futility of allowing the plaintiff to recover a judgment which would be 
unenforceable against the defendant in Ohio where his property was presumably 
located. It regarded this practical objection as a good enough reason to refuse 
recovery as a matter of comity in favor of the laws of Ohio. The minority opinion 
naturally did not comment upon the likelihood of insurance being a factor back of 
the plaintiff’s case. This was, however, in all probability the real inducement for 
the suit. It would seem, though, that irrespective of any speculation about the 
inequity of allowing the plaintiff to evade the laws of his domicile, the decision is 
sound because any extension of the scope of such a variable concept as domicile 
is bound to result in confusion.

WILLIAM E. JENKINSON, JR.

CONSTITUTIONAL LAW—State Relief Administration and the Equal Protection 
Clause

The plaintiff and his mother had been living for a period of years with the 
son-in-law of the mother, under an agreement whereby they were to share expenses. 
The plaintiff was able to contribute very little, but the son-in-law’s monthly salary 
was always approximately $120. The plaintiff’s application for general assistance 
under the State Assistance Law Pa. Stat. Ann. (Purdon 1930) tit. 62, § 2501 et seq. 
was denied because the families were living as a unit and the State Board of Public 
Assistance decided that the income of the unit was sufficient to support all of its 
members. Thereafter the plaintiff and his mother established a separate home, 
and assistance under the statute was granted them. Plaintiff seeks recovery from 
the State Board of Public Assistance for the period during which he was denied 
relief. Furthermore, he claims that the family group regulation of the State Board 
is unconstitutional as depriving him of the liberty guaranteed by the Fourteenth 
Amendment. Held, the regulation of the State Board was not in deprivation of the 
freedom protected by the Fourteenth Amendment, nor was it unreasonable, arbitrary’, 
or discriminatory. Sweeney v. State Board, 36 F. Supp. 171 (M. D. Pa. 1940).
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The three clauses of the Fourteenth Amendment, protective of human rights, have 
been widely applied. The plaintiff, however, has no one specific clause on which to 
rely, but seeks to invoke a combination of the three. The case presents a peculiar 
set of facts upon which there is no direct authority, since heretofore the Fourteenth 
Amendment seems never to have been thought applicable to a pauper’s relief claim.

At the common law there was no duty upon public authorities to provide for 
paupers. Where such liability exists now, it rests entirely upon statute. If a statute 
provides relief for the indigent, it is a discretionary act, one without right, duty 
or obligation, and has none of the elements of a binding contract. Davis v. Milton 
Plantation, 90 Me. 512, 38 Atl. 539 (1897); Collins v. Martin, 290 Pa. 388, 138 Atl. 
122 (1927); Williams County y. Mercer County, 4 Pa. Dist. 171 (1895). Public 
assistance being a mere gratuity from the state, the fact that a statute grants such 
relief does not give to any indigent person within the state the vested right to receive 
it. The Fourteenth Amendment does not guarantee all rights but only so-called 
“vested rights”. “A vested right to be within the protection of the Constitution 
against interference therewith must be something more than a mere expectation 
based upon the anticipated continuance of existing laws. It must have a title, legal 
or equitable, to the present or future enjoyment of property in some way or 
another.” Steers v. Kinsey, 68 Ark. 360, 58 S. W. 1050 (1900). See also In re 
Wilkins Place, 54 N. Y. Supp. 65 (1898); Stratton Claimants v. Morris Claimants, 
8? Tenn. 497, 15 S. W. 87 (1891); City of New Whatcom v. Poeder, 22 Wash. 
570, 61 Pac. 767 (1900). “A vested right is property arising from contract 
or from the principles of the common law which cannot be destroyed, divested or 
impaired by legislation.” Rayston v. Miller, 76 Fed. 50 (C. C. D. Nev. 1896). In 
U. S. Light & Heat Corp. v. Niagara Falls Gas & Electric Co., 47 F. (2d) 567 
(C. C. A. 2d, 1931), it was stated that a citizen has no vested right in statutory 
privileges or exemptions.

It is evident from the foregoing statements that the right to relief is not a vested 
right protected by the Fourteenth Amendment, since it rests solely upon a state 
statute and the right, being created by the state, could also be destroyed by it. 
Relief under the statute, then, is a mere gratuity or privilege, but not a privilege 
protected by the “privileges and immunities” clause of the Fourteenth Amendment. 
The privileges and immunities thus protected are only those granted by the Con
stitution and laws of the United States and the clause does not apply to any privi
leges or immunities granted by the states. Hamilton v. Univ, of Calif., 293 U. S. 245 
(1934). The privilege of publie assistance is clearly not protected by this clause 
since it arises from a state statute alone.

Plaintiff has no constitutional right to relief nor has he been deprived of the 
freedom to live where he pleases, but the regulation might still be unconstitutional 
if in violation of the “equal protection” clause of the Fourteenth Amendment. The 
latter clause was aimed at unjust discrimination and class privileges and strove to 
attain equality in the enacting and administration of all state laws. Truax v. Raich, 
239 U. S. 33 (1915). The “equal protection” clause has not been given a literal 
interpretation by the courts, and the power of the state to classify in its laws has 
long been established, the only constitutional issue in such classifications being 
whether or not they are unreasonable, discriminatory, or arbitrary. In Little v. 
American State Bank of Mich., 263 Mich. 645, 249 N. W. 22 (1933), it was stated 
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that the “equal protection’’ clause does not prevent the state from adjusting its 
legislation to differences in situation or forbid classification in that connection, but it 
does require that the classification be not arbitrary. The difficulty in this connec
tion is to discover a criterion of reasonableness. Some legislation is of necessity 
limited in its application, but if it operates equally upon all persons similarly situ
ated it is not in violation of the Amendment. Barbier v. Connolly, 113 U. S. 27 (1885). 
As was stated in West Coast Hotel Co. v. Parish, 300 U. S. 379 (1937), “every’ pre
sumption favors the validity of legislative enactment and though courts may hold 
views inconsistent with the wisdom of the law, it may not be annulled unless palpa
bly in excess of legislative power.” It is not necessary that there be mathematical 
nicety in legislation, nor is it essential that there be absolute equality in practice. 
Continental Baking Co. v. Woodring, 286 U. S. 352 (1931).

In applying the above principles to the present case, the regulation of the State 
Board seems to be clearly within constitutional limits. The purpose of the regula
tion was to enable the Board to determine who were the most needy and the denial 
of relief was based on the theory that under the circumstances there was not an 
urgent and pressing need for public assistance. This seems to be reasonable grounds 
for the regulation and neither in purpose nor in application appears to be arbitrary.

EUGENE E. KLECAN

CRIMINAL LAW—Fair Sales Act—Intent

Prosecution was begun against the defendant, 20th Century Market, for alleged 
violation of the Unfair Sales Act, Wis. Laws of 1939, c. 56, § 100.30, which makes 
it a misdemeanor to advertise, offer to sell, or sell at retail any item of merchandise 
at less than cost to the retailer. The evidence submitted in the case disclosed that 
the defendant had in fact advertised certain merchandise (“loss leaders”) at less 
than cost but failed to show the existence of any evil intent on the part of the 
defendant. Upon appeal by the defendant the judgment of the lower court was 
reversed. Held, evidence that defendant advertised merchandise at less than cost 
was insufficient to warrant conviction for violation of the Unfair Sales Act where 
there was no evidence that such advertising deceived any purchaser, substantially 
lessened competition, unreasonably restrained trade or created a monopoly in any 
line of commerce. State v. 20th Century Market, 236 Wis. 215, 294 N. W. 873 
(1940).

The use of “loss leaders” (sometimes defined as any articles of well known gen
eral prices which are sold not only below those prices but also below cost in order 
to attract customers who, it is hoped, will buy other articles (1939) 25 Va. L. Rev. 
700) has long been denounced by businessmen and, in the state of South Carolina, 
has been under statutory ban since 1902 (S. C. Civil Code of 1912, § 2451). It has 
only been within recent years, however, that the states have generally recognized 
that this type of sale should be forbidden. Following the passage of the Robinson- 
Patman Act, 49 Stat. 1526 (1936), 15 U. S. C. §§ 13, 13a, 13b, 21a (Supp. 1940), 
many states have taken steps to enact statutes commonly known as “Unfair Prac
tices Acts” or “Unfair Sales Acts” so that today only the states of Delaware, Missis
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sippi. Texas and Vermont are in that class of states without re-sale price maintenance 
statutes. (1940) 8 Duke B. A. J. 42.

The terms of the usual statute interdicting predatory cut-price retailing and the 
use of ‘‘loss leaders” are substantially similar to the terms of the statute in the in
stant case. See, for example, Gen. L. Cal. (Deering, 1937), Act 8781; Compiled 
Laws of Michigan, 1929 (Mason’s 1937 Supp.) § 9829-16. It is to be noted, 
however, that the statutes of the states of New Jersey and Pennsylvania relating 
to the interdiction of sales at less than cost are notably different in that they do 
not require proof of an intent to destroy competition or injure competitors in order 
to establish the crime of selling below cost. It was apparently on this feature that 
’.he statutes of these states were declared unconstitutional. State v. Packard-Bam
berger & Co., 16 N. J. Misc. 476, 2 A. (2d) 599 (1938). Commonwealth v. 
Zaslof, 137 Pa. Super. 96, 8 A. (2d) 801 (1939). Similarly, a statutory presump- 
tion that any sale at less than ten percent above the manufacturer’s published list 
price, less published discounts, or in the absence of such list price, at less than cost, 
would be assumed to have been made for the purpose of injuring competitors and de- 
stroying competition was held to offend constitutional principles on the ground that a 
wrongful intent could not reasonably be inferred from the mere making of a sale 
below cost and because it placed upon a merchant an unreasonable burden to show 
he did not have the wrongful intent. Great Atlantic & Pacific Tea Co. v. Ervin, 
23 F. Supp. 70 (D. Minn. 1938). Statutes which prohibit sales at less than cost 
only if the seller has the specific intent or purpose to injure competitors and destroy 
ompetition have been held constitutional. Wholesale Tobacco Dealers Bureau v. Na

tional Candy & Tobacco Company, 11 Cal. (2d) 634, 82 P. (2d) 3, 118 A. L. R. 486 
'1938); Rust v. Griggs, 172 Tenn. 565, 113 S. W. (2d) 733 (1937); Associated 
Merchants oj Montana v. Ormesher, 107 Mont. 530, 86 P. (2d) 1031 (1939). As 
stated in the case of Great Atlantic & Pacific Tea Co. v. Ervin, supra, at p. 82, “To 
impute a wrongful intent to those who have none, to make guilt dependent upon 
a legislative fiat, ought not to be tolerated under our system of criminal jurisprudence.”

In view of the position taken by the courts in determining the validity of statutes 
of the type here in question, it may be said that a sale below cost will not in 
and of itself be regarded as wrongful. Such sale must be accompanied by an intent 
’.o destroy competition or injure competitors. The decision in the instant case 
retlects this view and it may be presumed that the courts in future cases will arrive 
at substantially the same conclusions.

It has been said that the difficulty of establishing the intent to injure competition 
may prove an effective barrier to the enforcement of the statutes in many cases. 
Thus, where a gasoline dealer was prosecuted for the violation of a statute pro
hibiting the giving away of a commodity to promote the sale of another commodity 
with the intent to injure competition, evidence that the dealer gave away a glass 
worth less than five cents on the sale of five gallons of gasoline was held insufficient 
to establish, beyond a reasonable doubt, the requisite intent. People v. Victor, 287 
Mich. 506, 283 N. W. 666 (1939). On the other hand, it has been held that the 
statutes were violated where the advertising of merchandise for sale was so done 
as to amount to false representations, Rust v. Griggs, supra, or where large oper
ators have endeavored to create monopolies by underselling competitors for a suffi
cient period of time to eliminate the smaller competitor from the field. State v.
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Atlantic Ice and Coal Co., 210 N. C. 742, 188 S. E. 412 (1936). It is apparent 
that any difficulty arising in the enforcement of the statutes is due not to an unreason
able interpretation of the statutes but rather to the constitutional rights involved.

FRANCIS E. MCKAY

EQUITY—Laches as Affecting Right to Recover Money Paid on Check Bearing 
Forged Indorsement.

On or about July 1, 1927, the United States Government learned of the death 
of a war veteran but sent him monthly pension checks for two months thereafter. 
The checks bore several endorsements, all genuine except that of the payee, when 
the defendant bank paid full value for them in ignorance of the facts. By Septem
ber 7, 1927, the plaintiff had paid the defendant bank for the two checks. The 
plaintiff had actual knowledge of the forgeries within the next six months, and it 
was conceded that it knew or should have known of the forgeries upon payment to 
defendant. Defendant first knew of the death of the pensioner on or about April 
18, 1937, and first knew of the forgeries on September 16, 1937. Two of the in
dorsers had been financially responsible and able to respond in damages since their 
endorsement of the checks up to a few years before filing of the suit. Plaintiff 
alleged that it was entitled to recover the amount of the checks as money paid under 
a mistake of fact. Held, for defendant. Plaintiff was guilty of laches resulting in 
a changed situation prejudicial to defendant. United States v. National Rockland 
Bank, 35 F. Supp. 912 (D. Mass. 1940).

Holders of checks of the United States Government have the same rights as 
holders of checks of private individuals. United States v. Guaranty Trust Co., 293 
U. S. 340 (1934); United States v. National Exchange Bank, 214 U. S. 302 (1909). 
When the Government enters the commercial field, as the drawer of a draft, for 
example, it must exercise the same diligence required of individuals. The Gov
ernment must suffer any loss ensuing from the neglect of its officers in performing 
a duty relative to a commercial activity in which it is engaged. Cooke v. United 
States, 91 U. S. 389 (1875); United States v. National City Bank of N. V., 28 
F. Supp. 144 (1939). In United States v. Barker, 12 Wheat. 559 (U. S. 1827), 
the Government of the United States was holder of bills of exchange drawn and 
indorsed in New York. The Secretary of the Treasury sent letters to a United 
States Treasury agent in New York directing him to give notice of non-acceptance 
to the drawers and indorsers. Notice was given a day and two days, respectively, 
after the letters were received. It was held that the Government had no right 
to recover because of negligence in giving notice promptly.

Mere delay in informing the holder of a check after discovery of a forger)’ is 
not ordinarily sufficient to relieve him from liability for money or property obtained 
on the forged instrument. United States v. National Exchange Bank, 141 Fed. 209 
(C. C. Mass. 1905). But if because of the delay recourse against others responsible 
to the defendant has been lost, the injury that would result were recovery allowed 
furnishes him with a good defense. Ladd and Tilton Bank v. United States, 30 F. 
(2d) 334 (C. C. A. 9th, 1929). The right to recover money had and received is 
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equitable. Such an action could have been instituted by the plaintiff in the prin
cipal case immediately after payment to the defendant. But as the statute of 
limitations does not run against the Government, United States v. Devereux, 90 Fed. 
182 (C. C. A. 4th, 1898), this right would have no equity on which to rest if 
pressed after an indefinite delay when the defendant cannot recover from those 
primarily responsible. Stone et al., Trustees v. White, 301 U. S. 532 (1937).

The result in the principal case is consistent with a rule of long standing. In 
United States v. Clinton National Bank, 28 Fed. 357 (C. C. S. D. Iowa 1886), an 
army paymaster drew a check on an Assistant Treasurer of the United States. The 
payee's name was forged, defendant cashed the check and obtained payment there
for. Its defense to an action for recovery was that plaintiff, though informed of the 
forger)- soon after payment, had given no notice about it until ten years later, “and 
until the defendant had lost all opportunity to protect itself.” (P. 358). The plaintiff 
stood on its demurrer and judgment was given for defendant. The same decision was 
reached on almost identical facts in United States v. National City Bank of New 
York, supra.

In the course of litigation it has been urged upon the courts that in United States 
x. National Exchange Bank, supra, the Government was declared to be free from 
the imputation of laches even in connection with dealings with commercial paper. 
This is too liberal an interpretation of the case since the only defense advanced 
pertinent to this question was that the Government had not given prompt notice of 
the discovery of the forgeries. But a ruling was made in this case which was later 
somewhat modified in the direction of more responsibility chargeable to the Gov
ernment. To a defense that the Government had been negligent in not verifying 
the signatures of the payees of the checks by comparing them with signatures in 
its possession, the court answered that though the general rule is that the person 
h iving knowledge of the genuine signature of the payee is negligent in paying on 
a forged indorsement and therefore cannot recover, the rule could not be made 
applicable to the millions of pension checks issued by the United States. Years 
later a unanimous opinion referred to this “language” as intended to fortify the 
conclusion that the Government could recover money paid on a forged indorsement 
of a pension check, but not as intended to except the United States from the general 
rule because of the magnitude of its dealings. United States v. National Exchange 
Bank of Baltimore, 270 U. S. 527 (1926). In this case it was held that the Govern
ment could not recover for payment on a pension check whose amount had been 
fraudulently raised before it was negotiated to defendant. Having been drawer 
and drawee the Government could not “recover for an overpayment to an innocent 
payee because he [it] is bound to know his own checks” (p. 534).

GILBERT RAMIREZ

LABOR LAW—Jurisdiction over Inter-Union Disputes

After more than forty years of conflict between the Brewers’ union and the 
Teamsters union on the question of which union should have jurisdiction over the 
drivers of beer wagons, the AFL adopted a resolution of its Executive Council award
ing jurisdiction to the Teamsters. Upon refusal by the Brewers to abide by the 
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decision, conflict resulted between the two unions and the Brewers sought an in
junction from the District Court for the District of Columbia restraining the Team
sters and the AFL from carrying out the decision of the AFL. Such injunction 
issued and defendants appealed. Held, since this was a labor dispute under the 
terms of the Norris-LaGuardia Act, 47 Stat. 70 (1932), 29 U. S. C. § 101 (1934), the 
district court was without jurisdiction to issue the injunction. Aside from the ques
tion of jurisdiction, the AFL had authority to make a binding decision on the 
claims of the rival unions. Green v. Obergfell, — F. (2d) — (App. D. C. 1941).

Jurisdiction was denied to the lower court on the ground that the appellee had 
failed to show circumstances which in a labor dispute must under the Norris- 
LaGuardia Act, supra, be alleged and proved before an injunction can be issued. 
However, since the merits of the case had been fully argued and would, as the 
court pointed out, arise in the event of a new trial, this question was also considered. 
There is no question but that the present controversy involves or grows out of a 
labor dispute as defined by the Norris-LaGuardia Act. Lauf v. Skinner, 303 
U. S. 323 (1937); Fur Workers Union v. Fur Workers Union, 105 F. (2d) 1 (1939). 
It involves “parties who are members ... of an affiliated organization ... of 
employees” and “concerns representation of persons in negotiating . . . terms of em
ployment.” Norris-LaGuardia Act, supra, § 113.

The merits of the case were more difficult of appraisal. The fundamental con
sideration was the nature of the relationship between the appellee union and the 
AFL. It was appellee’s contention that its charter or certificate of affiliation with 
AFL constituted a contract and by its terms the AFL had no power to determine 
the jurisdictional limits of the appellee union. This is a question on which the 
AFL itself has swung from a positive denial of its own power to make any binding 
decision to an outright award of jurisdiction as in the instant case. The Brewers 
received their charter in 1887. At that time they had jurisdiction over all brewer}’ 
workers and this was recognized by their charter. The Teamsters were organized 
in 1889 and conflict over the beer drivers immediately broke out. The Federation 
attempted to prevent any such disputes from arising in the future by incorporating 
into its constitution (Art. IX, Sec. 11) a provision that “No charter shall be 
granted . . . without a positive and clear definition of the trade jurisdiction claimed 
by the applicant and the charter shall not be granted if the jurisdiction claimed 
is a trespass on the jurisdiction of existing affiliated unions. . . .” This, however, 
did nothing to solve the existing dispute. In 1915, after several years of attempted 
arbitration, the two unions entered into an agreement (the existence of which the 
Teamsters later denied) giving the Brewers jurisdiction over drivers of beer wagons 
and the Teamsters jurisdiction over drivers in the soft drink industry. This 
agreement together with the Eighteenth Amendment, produced a period of peace 
which lasted until repeal of prohibition in 1933 when the conflict broke out anew. 
The following year the Federation made the award which is the subject of the 
present litigation.

The lower court took jurisdiction on the ground that the AFL had violated its 
contract with the Brewers and had invaded the property rights of the individual 
members. Obergfell v. Green, 29 F. Supp. 589 (D. D. C. 1939). The property 
rights invaded were such rights as strike benefits and sick benefits. The individual 
members affected by the AFL decree were caught on the horns of a dilemma. They 
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could either transfer to the Teamsters, in which case they would lose the above 
benefits, or they could retain their membership in the Brewers’ union, in which 
case they would lose their jobs. On these considerations the injunction was granted.

In the 1900 convention of the AFL a resolution was adopted which read, “. . . this 
body cannot in our opinion [the Grievance Committee] presume to transfer bodies 
of men from one organization to another unless with their consent.” Proc. AFL 
(1900) 146. This resolution, adopted at the time the present dispute was starting, 
indicates that the Federation did not, in its own opinion at that time, have the power 
to settle it. The court in the instant case, however, found that the Federation “acted 
within the scope of its delegated constitutional power” and dissolved the injunction. 
This follows the principle laid down in a suit by the California State Brewers Insti
tute for a declaratory judgment on the same jurisdictional question. The court 
in that case held that the proper tribunal for the settlement of such disputes was 
the AFL. Calif. State Brewers v. InPl Brotherhood of Teamsters, 19 F. Supp. 824 
(N. D. Cal. 1937). The same view was expressed in American Guild of Musical 
Artists v. Petrillo, 24 N. Y. S. (2d) 854, 858 (App. Div. 1941). In another similar 
case the Circuit Court of Appeals for the Fourth Circuit held that the Labor Board 
was the proper tribunal for such disputes. InPl Brotherhood of Teamsters v. InPl 
Brotherhood of Brewery Workers, 106 F. (2d) 871 (C. C. A. 9th, 1939). This 
decision, however, is without much effect, since the Board has consistently refused 
to take jurisdiction in such cases. Axton Fisher Tobacco Co. v. InPl Ass’n of 
Machinists, 1 N.L.R.B. 604 (1936). At the present time the AFL is the only body 
which shows any desire to decide such disputes. Courts have found the inter-union dis
pute a ‘‘hot potato.” Chafee, The Internal Affairs of Associations Not for Profit 

1929) 43 Harv. L. Rev. 993, 1026. Even the AFL is motivated by practical consider- 
ations and will rarely attempt to enforce the rights of a small union against a large 
one. See Jaffee, Inter-Union Disputes in Search of a Forum (1940) 49 Yale Law 
J. 424. Few large unions will accept an adverse decision and the usual procedure 
is to withdraw and continue the conflict outside the AFL. Jaffee, loc. cit. supra. 
In spite of this, the AFL has in the past made jurisdictional awards with some suc
cess. See Proc. AFL (1926) 45, and Proc. AFL (1928) 65.

Aside from the question of the power of the AFL to make such an award, the 
lower court found that the working agreement of 1915 between the Teamsters 
and the Brewers, thought denied by the Teamsters, was in fact made. This agree
ment gave the Teamsters jurisdiction over drivers in soft drink establishments and 
the Brewers jurisdiction over drivers in breweries. This agreement, the court held, 
was limited in its duration “by the inherent nature of the contract itself,” citing 
Western Union Telegraph Co. v. Pennsylvania, 129 Fed. 849, 861 (1904). That 
contracts can be limited in this way admits of no doubt, but it is the exception, not 
the rule, and a very clear showing that such is the nature of the contract is usually 
required. Rossmassler v. Spielberger, 270 Pa. 30, 11 Atl. 876 (1921); Franklin 
Tel. Co. v. Harrison, 145 U. S. 459 (1891). Where the contract is not upheld 
public interest is often a deciding factor. Texas & P. Ry. v. City of Marshall, 136 
U. S. 393, 403 (1889). The great technological improvements in recent years, 
necessitating changes in working methods, and the desirability of being able to adapt 
the unions to changing conditions were cited by the court as the basis for its decision 
on this point. While these considerations cannot be overlooked, the fact that it 
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has been the consistent policy of the AFL to have the unions arbitrate their dis
putes themselves (c/. Jaffee, loc. cit. supra), and that the agreement was entered 
into at the instance of the AFL would seem to make this a close question. Public 
interest would undoubtedly favor the contract, since it would be the most effective 
way of ending the conflict.

A decision on this point was not made in the lower court, since the opinion pro
ceeded on a different theory. It was, however, found that if it were not for the 
Teamsters’ denial of this agreement in the 1933 convention, the award in question 
would probably not have been made. Ob erg fell v. Green, supra, at 592. This 
finding was left undisturbed by the court of appeals. The decision of the AFL 
was, then, obtained through the fraud of the Teamsters. The court could have 
taken jurisdiction on this ground and held the decision of the AFL void as fraudu
lently obtained. Gonzalez v. Archbishop, 280 U. S. 1, 16 (1929); People v. N. F. 
Produce Exchange, 149 N. Y. 401, 409, 44 N. E. 84 (1896).

At the present time there is no effective means of curbing or controlling juris
dictional strikes. The workers’ right to picket is fully protected. New Negro Alliance 
v. Sanitary Grocery Co., 303 U. S. 552 (1937); AFL v. Swing, 61 Sup. Ct. 568 
(1941). Nor can unions conducting such strikes be prosecuted under anti-trust laws. 
United States v. Hutcheson, 61 Sup. Ct. 463 (1941), Note 29 The Georgetown 
Law Journal 770. The AFL has not had a very encouraging record as a tribunal 
in such cases, especially where its ruling is adverse to a union of any size. Its only 
sanction is suspension or expulsion, neither of which have proved to be an effective 
deterrent. See Jaffee, loc. cit. supra. It would seem now to be for Congress to 
make some adequate provision for the settlement of conflicting claims.

DAVID A. WILSON, JR.

LAROR LAW—The Norris-LaGuardia Act—Definition of Labor Dispute

The plaintiff, licensed to operate its taxicabs in Oklahoma City, had been operating 
under a written contract with the defendant union with reference to the conduct 
of its cab business. The contract, which was applicable to the cab driver employees 
only, provided for a closed shop and exclusive bargaining rights, established wage 
rates and hours of work, and carried other miscellaneous provisions. Defendant's 
agent then began organization of the plaintiff’s non-union employees, including 
switch-board operators, dispatchers, starters, and checkers. When negotiations with 
the plaintiff failed, the defendant union picketed the plaintiff’s building. Addition
ally, the defendant’s agent pursuaded two local hotels to cease doing business with 
the plaintiff. With his cab business at a standstill, the plaintiff sold out to a 
unionized competitor, retaining only his storage business and a garage used for 
occasional private service and fulfillment of a storage contract with one of the hotels 
which had resumed its business relationship with the plaintiff. The hotel, however, 
was again forced to discontinue doing business with the plaintiff.

At the time the instant suit was brought, a single colored boy was the only striker 
who had not been employed by the unionized competitor to whom the plaintiff trans
ferred his cab business. The picketing was continued solely on account of this 
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colored porter. The porter, acting on union advice, refused plaintiff’s offers of 
employment unless the plaintiff would execute the contract demanded by the local 
union.

Plaintiff, alleging that the malicious acts of the defendant union were for the sole 
purpose of destroying its business, asked for an injunction from further picketing 
and also from disbursing any of the moneys now in the hands of the said local 
union, until the determination of the issues in the action; and sought damages 
from the defendants because of the slander and libel contained in the publication 
of untrue statements by poster, etc. Held, injunction from further picketing 
granted; no “labor dispute” existed within the terms of the Norris-LaGuardia Act, 
47 Stat. 70-73 (1932), 29 U. S. C. § 101-115 (1934). Yellow Cab Operating Co. 
v Taxicab Drivers Local Union No. 889 of Oklahoma City, Okla., 35 F. Supp. 403 
(W. D. Okla. 1940).

The court in deciding the issue as to whether Oklahoma law or the Norris- 
L Guardia Act was determinative of the existence of a labor dispute held that 
:he law of the state in which the acts complained of occurred governs the sub- 
stantive rights of the parties to a suit in a federal court for injunctive relief, but 
that the power of a federal court to grant the relief prayed for in a suit to enjoin 
picketing by members of a labor union depends upon the jurisdiction conferred 
upon it by the statutes of the United States. Lauf v. E. G. Shinner & Co., 
:?3 U. S. 323 (1938); Senn v. Tile Layers Protective Union, 301 U. S. 468 (1937).

The prohibitions against issuance of injunctions as set forth in the Norris-La- 
Guardia Act are predicated upon the existence of a labor dispute as defined in the 
Act. There cannot be a labor dispute unless there is a controversy between the 
ci<putants either “concerning terms or conditions of employment” or concerning 
he "association or representation of persons in negotiating, fixing, maintaining, 

changing, or seeking to arrange terms or conditions of employment.” But it is not 
required that labor disputes involve persons in employer-employee relationship. 
Donnelly Garment Co. v. International Ladies’ Garment Workers Union, 99 F. (2d) 
3C9 (C. C. A. 8th, 1938), cert, denied, 305 U. S. 662 (1938), a leading interpreta
tive case which was grounded in the legislative history of the Act. As a matter of 
fact, in a recent case involving picketing of a chain of stores by a negro organization 
to enforce demands that the stores in colored districts employ negro clerks, the 
Supreme Court held that it is not even necessary’ that the controversy rest on 
terms and conditions of employment in the sense of wages, hours, unionization 
or betterment of working conditions. New Negro Alliance v. Sanitary Grocery Co., 
.303 U S. 552 (1938). The statutory definition manifested legislative disapproval 
of the narrow interpretation given to “labor dispute” under the Clayton Act, 38 
Stat. 757 (1914), 15 U. S. C. § 26 (1934), as interpreted by Dziplex Printing Press 
Co. v. Deering, 254 U. S. 443 (1921). The United States Supreme Court now holds 
th it. in effect, the definition of labor dispute in the Norris-LaGuardia Act, as judicially 
interpreted, has broadened the scope of the subject term as set forth in the Clayton 
Act. United States v. Hutcheson, 61 Sup. Ct. 463 (1941), Note (1941) 29 The 
Georgetown Law Journal 770. The Hutcheson case seems to have settled the 
acidemic question as to whether or not a labor dispute under the Norris-LaGuardia 
Act is a matter of substantive law. Although this legislation as a whole is purely 
procedural Mr. Justice Frankfurter in his opinion established the labor dispute 
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concept as a matter of substantive law by holding that “labor dispute” as defined 
by the Norris-LaGuardia Act is “labor dispute” for the purposes of the Clayton 
Act as well. For a review of the recent Federal interpretative trend with respect 
to the definition of labor dispute culminating in United States v. Hutcheson, supra, 
see: American Federation of Labor v. Swing, 61 Sup. Ct. 568 (1941), 29 The 
Georgetown Law Journal 796; Milk Wagon Drivers’ Union v. Lake Valley Farm 
Products, 311 U. S. 91 (1940), 29 The Georgetown Law Journal 658; compare 
New Negro Alliance v. Sanitary Grocery Co., supra, with United Electric Coal Cos. 
v. Rice, 8O'F. (2d) 1 (C. C. A. 7th, 1935), cert, denied, 297 U. S. 714 (1936); 
Cole v. Atlanta Terminal Co., 15 F. Supp. 131 (N. D. Georgia 1936); L. L. Coryell 
& Son v. Petroleum Workers Union, 19 F. Supp. 749 (D. Minn. 1936). Also see 
Notes (1935) 97 A. L. R. 1333, 1340; (1937) 106 A. L. R. 361, 366; (1938) 26 
The Georgetown Law Journal 1026; (1938) 23 Cornell L. Q. 339; (1937) 50 
Harv. L. Rev. 1295; (1937) 35 Mich. L. Rev. 1321; (1938) 24 Va. L. Rev. 684.

The instant case recognizes as a prerequisite to the existence of a labor dispute 
the provability of a bona fide issue, as distinguished from a controversy resulting 
from arbitrary and malicious acts. The court held that the defendant's act in 
maintaining this single person out of employment and on picket duty was so 
palpably malicious “that it does not rise to the dignity of a labor dispute.” Although 
the peculiar facts of the instant case may bear out that substantial justice was done 
it is probable that this criterion, i.e., existence of an honest dispute as distinguished 
from a fictitious issue, is susceptible of abuse and represents a dangerous precedent; 
it is abstract, even nebulous. A very analogous standard was suggested by the 
circuit court of appeals in the case of Milk Wagon Drivers’ Union v. Lake Valley 
Farm Products, Inc., 108 F. (2d) 436, 442 (C. C. A. 7th, 1939): “From the terms 
of the Act, it would seem clear that before a labor dispute can be said to exist, 
there must be an honest issue involved..............It cannot be fairly said that there is
a good faith labor issue involved between the defendant union and . . . the ‘vendors'." 
In reversing this opinion the Supreme Court refused to accept the intangible criterion 
for determining the existence of a labor dispute. Milk Wagon Drivers’ Union v. 
Lake Valley Farm Products, Inc., supra.

In other respects the opinion is weak. Inferential stress is laid upon the fact 
that only one employee is involved. Not only has it been held that parties to a 
labor dispute need not be in employer-employee relationship, but it would appear 
from the language of the Act that if employees are involved, the number is imma
terial. Davis v. McGuigan, Pa. Ct. Com. Pleas (May 8, 1939), which interprets 
the state law modeled after the Norris-LaGuardia Act. Furthermore, although it 
is not clear whether or not the court gave much weight to the fact that the plaintiff 
had offered the single striker employment, such a consideration is not in point in 
the ascertainment of a labor dispute.

If the instant case is reviewed in a higher court it is entirely possible that reversal 
will result unless the impact of the national defense program effects a stricter con
struction of the concept of labor dispute under the Norris-LaGuardia Act.

CHARLES W. STEWART, JR.
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RULES OF CIVIL PROCEDURE—May Circuit Courts of Appeals Direct Judg- 
mem Notwithstanding the Verdict, without a Motion Therefor under Rule 50(b)?

At the close of plaintiff’s evidence of total and permanent disability under a War 
Risk Insurance policy, the Government’s motion for directed verdict was denied, 
judgment being entered on the jury’s verdict for plaintiff. Without moving for 
judgment notwithstanding the verdict, as provided by Fed. Rules Civ. Proc. 50(b), 
the Government took an appeal from the judgment on the verdict. The Circuit 
court of appeals, reversed, held plaintiff's evidence insufficient to make a jury 
question, so that the directed verdict should have been granted, and ordered that the 
complaint be dismissed. Ill F. (2d) 615 (C. C. A. 2d, 1940). On certiorari, 
petitioner contended that if the evidence were insufficient the appellate court’s power 
was limited to an order for a new trial. Held, because there was sufficient evidence 
to take the case to the jury, the circuit court of appeals had erred in setting 
asi !e the judgment, and, therefore, it was unnecessary to decide the question whether 
an appellate court could constitutionally order dismissal of the complaint, instead 
of a new trial, where there had been no motion for judgment notwithstanding the 
verdict. Berry v. United States, 61 Sup. Ct. 637 (1941).

In providing that whenever a motion for a directed verdict is denied, the district 
judge is deemed always to have submitted the action to the jury subject to later 
determination of the legal question raised by the motion for directed verdict, and 
in empowering him on a later motion to enter judgment notwithstanding the verdict 
if he determines that the verdict should have been directed, Rule 50(b) undoubtedly 
is traceable to decisions of the Supreme Court in Slocum v. New York Life Ins. Co., 
228 U. S. 364 (1913), and Baltimore & C. Line v. Redman, 295 U. S. 654 (1935). 
In the former case the provision of the seventh Amendment, that no fact tried 
by a jury shall be otherwise reexamined in any court of the United States than 
according to the rules of the common law, was held to have been violated when 
a circuit court of appeals, following the practice allowed under a Pennsylvania 
statute, dismissed an action on a finding that the trial judge should have directed 
a verdict for the defendant at the close of the evidence. There was a vigorous dis- 
,-cnt by four justices, written by Mr. Justice Hughes, to the effect that such action 
by an appellate court did not constitute a reexamination of the facts, but was 
merely a decision that, as a matter of law, the plaintiff’s evidence had failed to 
make a case for the jury, but the majority decision for more than 20 years was 
’.hounht to mean that there could be in the federal courts no judgment notwithstanding 
the verdict entered by the appellate courts, and that the only constitutional procedure 
was to grant a new trial at which the verdict could be directed if the plaintiff failed 
to prove a better case. See Proc. A. B. A. Institute on Fed. Rules (Cleveland, 
1938) 314 (Remarks of Ch. Mitchell). Such interpretation, however, was repudi
ated by the Court in Baltimore & C. Line v. Redman, sufrra, arising under New 
York statutory practice, wherein Mr. Justice Van Devanter, who had written the 
Slocum opinion, distinguished between that case, where there had been no reserva
tion by the trial judge of the point of law raised by the motion for directed verdict, 
and cases where the point was expressly reserved by him and the verdict of the 
jury taken with the understanding that it was subject to be set aside on a later 
determination that the evidence was insufficient. The latter was a practice well 
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known to the common law when the Seventh Amendment was adopted, the Court 
said, and therefore it did not work a deprivation of constitutional rights for the 
appellate court to dismiss on a finding that the trial judge should have directed 
the verdict, or should have entered a judgment notwithstanding the verdict.

The draftsmen of the New Rules intended that 50(b) should abolish the distinc
tion, by dispensing with the formality of expressly reserving the point. See Proc. 
Symposium on Fed. Rules (New York, 1938) (Remarks of Ch. Mitchell). See 
also Brunet v. 5. 5. Kresge Co., 115 F. (2d) 713 (C. C. A. 7th, 1940). The Su
preme Court in the principal case indicates by way of dicta that it sees in this 
power of district judges nothing unconstitutional, as taking away from juries any part 
of their exclusive power to weigh evidence and determine contested facts and 
issues. P. 638.

The circuit courts of appeals have gone further, however, and have translated 
that power of the district judges into a power in themselves to order judgment 
contrary to the verdict, using for authority the Redman case wherein dismissal by 
the appellate court was thought equivalent to judgment on the motion for directed 
verdict which was erroneously not granted in the trial court. United States v. 
Halliday, 116 F. (2d) 812 (C. C. A. 4th, 1941); Bmnet v. S. S. Kresge Co., supra; 
Massachusetts Protective Ass’n v. Mouber, 110 F. (2d) 203 (C. C. A. 2d, 1940); 
Eastern Livestock Co-Operative Marketing Ass’n v. Dickenson, 107 F. (2d) 116 
(C. C. A. 4th, 1939). See also Limbershaft Sales Corp. v. A. G. Spalding & Bros., 
Ill F. (2d) 675 (C. C. A. 2d, 1940); Southern Ry. v. Bell, 114 F. (2d) 341 (C. C. A. 
4th, 1940); Conway v. O’Brien, 111 F. (2d) 611 (C. C. A. 2d, 1940), rev’d on other 
grounds, 61 Sup. Ct. 634 (1941); Lowden v. Denton, 110 F. (2d) 274 (C. C. A. 
8th, 1940). That common practice of dismissing without ordering a new trial has 
received at least implied sanction from the Supreme Court during the present term, 
in Montgomery Ward & Co. v. Dzincan, 61 Sup. Ct. 189 (1940). The Court, 
indicating that the proper practice for the district courts under Rule 50(b) is to 
pass on both the motion for judgment notwithstanding the verdict and the alterna
tive motion for a new trial, so that the circuit court of appeals can order a final 
disposition of the case on one appeal, said that if the motion for judgment not
withstanding the verdict were erroneously refused the appellate court might then 
order entry of judgment on such motion, if the district judge, in his discretionary 
power, had already determined that no new trial should be granted.

Whatever the value of the Montgomery Ward decision in pointing out the power 
of the appellate court where the moving party follows through with a motion for 
judgment notwithstanding the verdict, as provided by Rule 50(b), no such guide
post yet exists for the question whether the circuit courts of appeals have the same 
power where there has been no motion for judgment notwithstanding the verdict, 
the party moving the directed verdict simply taking his appeal from the judgment 
on the verdict. The Court found it unnecessary to pass upon that point in the 
principal case, as also in Conway v. O’Brien, 61 Sup. Ct. 634 (1941), decided the 
same day as the principal case.

The Court pointed out that the circuit courts of appeals are “not in complete 
agreement” on the point. In the principal case the appellate court did not advert 
to the question in its opinion. In Conway v. O’Brien, supra, cited by the Court 
as illustrative of the conflict (p. 638, n. 3), the Second Circuit Court of Appeals 
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said it was not necessary that the judge should deny the motion for directed verdict 
again, because, the point once being deemed reserved (automatically, under Rule 
50(b)), his failure to vacate the first order is enough. In United States v. Halliday, 
supra, also cited by the Court in the footnote, the Fourth Circuit Court of Appeals 
said that failure to move for judgment notwithstanding the verdict did not restrict 
:he appellate court’s power as indicated by the Redman decision. The Supreme 
Court then cited Pruitt v. Hardware Dealers Mutual Fire Ins. Co., 112 F. (2d) 140 
(C. C. A. Sth, 1940), as in conflict with those holdings, but examination of that 
case reveals that the defendant did move for judgment notwithstanding the verdict, 
which motion was granted, the plaintiff appealing from the judgment entered thereon.

Rather than a conflict among the circuit courts of appeals on this interesting 
point, there is, we submit, more a conflict between uniform holdings of the circuit 
courts of appeals under Rule 50(b) and a decision of the Supreme Court itself in 
Aetna Ins. Co. v. Kennedy, 391 U. S. 389 (1937), wherein a unanimous Court prior 
o the New Rules reaffirmed that the Slocum case, as qualified by the Redman 

decision, was still the law. The fact that the trial court had not expressly reserved 
the point of law raised by the motion for directed verdict was held to deprive 
the circuit court of appeals of power to order judgment for the moving party on a 
finding of error in the failure to direct a verdict, but the Court went on to find 
a further reason. The Pennsylvania statute, as does Rule 50(b), provides that 
•he party moving the directed verdict should move for judgment notwithstanding 
the verdict, and in the Aetna Ins. Co. case, the defendant did not so move. The 
Court said: ‘‘In the absence of motions for judgments notwithstanding the verdict 
in the lower court, the appellate court was without authority to direct entry of 
judgments for the plaintiff,” then ordering new trials, even though agreeing with 
rhe circuit court of appeals that the plaintiff had not produced sufficient evidence 
to make a jury question. (391 U. S. 389, 395).

Thus it remains an open question whether, in order to give the circuit court 
of appeals power to order judgment against a party who fails to produce sufficient 
evidence, it is mandatory for the moving party to save his rights by moving for 
judgment notwithstanding the verdict within 10 days after the verdict. The Su
preme Court has gone only so far as to say that the circuit courts of appeals may 
enter judgment on the motion for judgment notwithstanding; the circuit courts 
of appeals have asserted the power to enter judgment on the prior motion for 
directed verdict. It is difficult, of course, to perceive a substantial difference in 
the practical effect of the two appellate court orders, but in view of the vigorous 
language of the majority opinion in the Slocum case, that setting the verdict aside 
constituted a reopening of the issues raised by the pleadings and that those issues 
could then only be reexamined at a new trial, we submit that the circuit courts 
of appeals should be slow to fly in the face of the plain language of the Aetna Ins. 
Co. opinion. If a unanimous Court, including the author of the Slocum dissent, 
could in the latter case see a necessity for saving rights by conforming strictly 
to the provisions of the Pennsylvania statute, the Court might be every bit as 
strict in construing Rule 50(b) to require refusal to grant judgment notwithstanding 
the verdict before there is ground for the circuit court of appeals to order a 
judgment contrary to the verdict.

W. BARRETT MCDONNELL
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TORTS—Contributory Negligence a Matter of Law Where Nature of Chattel Puts 
User on Notice of Dangerous Quality.

Plaintiff, an experienced surgeon, was seriously burned while performing an opera
tion under an X-Ray machine manufactured by defendant. Plaintiff claims that 
defendant was guilty of negligence in failing to put a guard upon the machine to 
prevent parts of the human body from getting too close to the source of the X-ray 
beam. The surgeon alleged that he did not know that distance of the human body 
from the machine was an important factor in determining the result produced upon 
the body. Held, plaintiff guilty of contributory negligence as a matter of law. 
A surgeon who attempts to perform an operation under the beam of an X-ray 
machine, to which his hands are exposed, without any more knowledge than is pro
fessed, and under the circumstances shown above, is so heedless of his own safety 
as to bar recovery from the manufacturer of the machine for injuries resulting 
from exposure to the beam. O’Connell v. Westinghouse X-ray Co., 24 N. Y. S. (2d) 
268 (1940).

The general rule as to a manufacturer’s liability to one injured by the manu
factured product is stated in Winterbottom v. Wright, 10 M. & W. (Ex. 1842), which 
held that where there is no privity of contract between the manufacturer and the 
injured party, there will be no liability. This rule has been subject to so many 
exceptions that it now has very little practical application. The first of these 
exceptions was established by the famous New York case, Thomas v. Winchester, 
6 N. Y. 397 (1852), which held the manufacturer of an inherently dangerous article 
liable to anyone who is injured thereby, and this regardless of whether or not 
there was privity of contract between the parties. In more recent times this 
rule has been extended so as to include not only articles which are inherently 
dangerous, but also those which are rendered dangerous by reason of a defect in 
their construction. MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. 
1050 (1916). Thus such articles as an urn {Statler v. Ray Mjg. Co., 195 N. Y. 478. 
88 N. E. 1063 (1909), a faucet {Clark v. Standard Sanitary Mjg. Co., 8 N. J. 
Misc. 284, 149 Atl. 828 (1930), a boiler {Laudeman v. Russell & Co., 46 Ind. App. 
32, 91 N. E. 822 (1910)), which would not ordinarily be classified as inherently 
dangerous, due to the presence of some foreign substance in their make-up or to 
some defect in their construction have been included within the exception to the 
privity of contract rule. There has been much confusion in the cases as to just 
what articles are to be included within the term “inherently” or “imminently dan
gerous.” Herman v. Markham Air Rijle Co., 258 Fed. 475 (1918); Farley v. E. E. 
Tower Co., 271 Mass. 230, 171 N. E. 639 (1930); Guinan v. Famous Players-Laski 
Corp., 262 Mass. 501, 167 N. E. 235 (1929); Thornhill v. Carpenter-Morton, 220 
Mass. 593, 108 N. E. 474 (1915); Field v. Empire Case Goods Co., 179 App. Div. 
253, 166 N. Y. Supp. 509 (1917); Torgesen v. Schultz, 192 N. Y. 156, 84 N. E. 
956 (1908); Kerwin v. Chippewa Shoe Mjg. Co., 163 Wise. 428, 157 N. W. 1101 
(1916); Restatement, Torts, §§ 388, 391, 392, 394, 395.

Various courts have gone so far as to hold an article to be an “imminently dan
gerous” instrumentality when it has been shown to be dangerous for certain purposes 
and under certain conditions. Guinan v. Famous Players-Laski Corp., supra; 
Farley v. E. E. Tower Co., supra; Ives v. Welden, 114 Iowa 476, 87 N. W. 408
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<1901); Olds Motor Wks. v. Shaffer, 145 Ky. 616, 140 S. W. 1047 (1911). The 
Minnesota court in State v. Lester, 127 Minn. 282, 149 N. W. 297 (1914), and the 
Missouri court in Evans v. Clapp, 231 S. W. 79 (1921), apparently with this view in 
mind, held an X-ray machine to be a “dangerous instrumentality” unless adminis
tered with care and caution.

The majority of the cases cited supra are authorities for the proposition that a 
manufacturer will be liable for a want of care in not warning purchasers of 
known defects or dangerous qualities of the chattel. The same liability will obtain 
where the manufacturer, from facts within his knowledge, should have known of 
these unusual dangers. Krahn v. J. L. Owens Co., 125 Minn. 33, 145 N. W. 626 
•1914); Rosebrock v. General Electric Co., 236 N. Y. 227, 140 N. E. 571 (1923); 
Sutton v. Otis Elevator Co., 68 Utah 85, 249 Pac. 437 (1926); Berg v. Otis Ele
vator Co., 64 Utah 518, 231 Pac. 832 (1924). However, the manufacturer will be 
absolved from liability in such cases if it is shown that the purchaser also knew 
:f or. in the exercise of reasonable care, should have known of the dangerous quality 
of the article. Lewis v. Terry, 111 Cal. 39, 43 Pac. 398 (1896); Pullman Co. v. 
Ward. 143 Ky. 727, 137 S. W. 233 (1911); Logan v. Cincinnati, N. J. & T. P. Ry., 
139 Ky. 202, 129 S. W. 575 (1910); Olds Motor Wks. v. Shaffer, supra; Griffin v. 
Jackson Light & Power Co., 128 Mich. 653, 87 N. W. 888 (1901). The court 
will infer that the injured party knew of the danger involved when it appears that 
such danger is generally known to the members of the profession to which the 
injured party belongs {Rosebrook v. General Elec. Co., supra) or when the nature 
of the chattel makes the presence of danger obvious to users. Foster v. Ford Motor 
Co., 139 Wash. 341, 246 Pac. 945 (1926) (wherein the court says: “The very 
■ppearance of a complicated piece of machinery such as this is in itself a sufficient 
warning to one who desires to use it that he should acquaint himself with its powers 
and possibilities”).

The authorities amply justify the present court in holding that the nature and 
.-.ppearance of an X-ray machine should put any user of the machine on notice 
of its dangerous quality. When this fact is established, the next step of holding 
•he user guilty of contributory negligence when he fails to exercise care com
mensurate with the danger involved is an obvious one and well sanctioned by 
the decided cases.

EUGENE P. MITCHELL
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A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN 

TRIALS AT COMMON LAW—by John Henry Wigmore.j*  Third Edition. 
Little, Brown and Company, Boston, 1940. Ten Volumes. Pp. xcii, 7324. 
$100.00.

In this new edition Mr. Wigmore greatly expands his famous work, 
outstanding from the beginning among American legal treatises in the 
sturdiness of its historical and logical substructure, as welj as in its 
comprehensiveness. The previous edition of 1923 and the supplement 
of 1934 are now consolidated, thoroughly revised, brought up to date 
as of the end of 1938, and completely reset in type. The mass of judi
cial precedents cited has grown from some forty thousand in the first 
edition to approximately eighty-five thousand in this final revision. 
Statutory citations now mount to some twenty thousand. The generous 
interlarding of the text with suggestive quotations from opinions, 
memoirs, and legal literature generally which characterized his earlier 
works, has happily been continued in this one. He finds it “a pity that 
the book has had to be so large,” but observes that “if legislators will 
continue so copiously to legislate, and if judges still refuse to justify 
with jejunity their judgments, shall not authors continue assiduously 
to amass and to annotate these luciferous lucubrations for the benefit of 
the Bar, so long as the Bar incumbently bears this burden?”

It will be generally agreed that one of his stated objectives, viz., “to 
furnish all the materials for ascertaining the present state of the law in 
the half a hundred independent American jurisdictions,” has been as 
nearly attained as could be hoped from mortal man. This is not to say 
that an intimate acquaintance with unrecorded habits and attitudes in 
any given jurisdiction would not contribute a great deal of data in addi
tion to that set forth in this Treatise, equally pertinent if not essential 
to determining the “state of the law” in that particular jurisdiction. This 
is one of the things which practitioners have in mind when they seek to 
differentiate the law as studied in schools from that experienced in prac
tice. But it could hardly be the function of a treatise designed to cover 
an entire field of law for all the United States to assimilate these un
recorded local characteristics in each of the half a hundred jurisdictions. 
The very substantial and quite severable fraction of the manifestations 

fDean Emeritus, Northwestern University School of Law.
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of law which consists in statutes and reported decisions has been thor
oughly covered and subjected to mature and expert analysis.

But physical coverage is not Mr. Wigmore’s sole objective. He con
tinues to strive, as he expressed it in the Preface to his first edition, to 
‘‘expound the Anglo-American law of Evidence as a system of reasoned 
principles and rules”; and “to deal with the apparently warring mass of 
judicial precedents as the consistent product of these principles and 
rules.” In the years intervening since the date of publication of that 
Preface these and similar phrases have been so often invoked by others 
to describe generalizations which were in fact based on inadequate data 
and interpretations which were unfortunately naive, as to acquire a 
somewhat dogmatic connotation. But there is nothing dogmatic about 
them in this context. As anyone who is familiar with the earlier editions 
will be aware, the Author sets his objectives advisedly, and exhibits a 
capacity for carrying through.

Looking back over the period since his last edition was published, he 
sees in the past decade “the opening of a new phase in the profession’s 
attitude toward the rules of Evidence, viz., a disposition to reconsider 
the rules’ weaknesses, and a willingness—even a determination—to 
improve that body of law in every possible part.” He predicts a radical 
renovation within a generation of the rules and practice under the rules, 
attributing this trend to several separate influences. One is “the general 
skeptical disposition of the times—the ‘realist’ attitude—ready to ques
tion any and every traditional rule or formula.” Another is “the marked 
popular dissatisfaction with the obstructive ‘technicalities’ of legal pro
cedure in general, and the demand for more flexible and more efficient 
methods.” A third, which he suggests may be the more direct, is “the 
demand for a system of fair and settled and yet simple procedure to be 
used by administrative officials.” The materials added in this edition 
reflect that temper of the times. Among topics newly developed or ex
panded, to mention but a few, are the applicability of jury trial rulec 
to administrative tribunals, evidence in federal courts in the light of the 
new civil rules, the future of the hearsay rule and exceptions, use by 
administrative officers of expert personal knowledge, the accused’s right 
to disclosure of the prosecution’s evidence, contempt by giving false 
answers, the privilege for communications by radio, the attorney-and- 
client privilege for practitioners before administrative agencies, the 
privilege for a citizen’s reports under regulatory acts, and pre-trial 
procedure.
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One of the most interesting—and refreshing—passages consists in 
some seventy pages devoted to a discussion of the rules of evidence 
in relation to administrative proceedings. It is a discussion to which one 
would naturally turn with hope, considering the broad perspective and 
shrewd insight into the development of these rules and the workings of 
judicial machinery which Mr. Wigmore brings to this controversial task. 
One is not disappointed. He observes at the outset that even though an 
administrative official’s determination may be reviewable on the facts by 
the regular courts, and even though an administrative official’s deter
mination must, under the constitutional requirement of due process of 
law, be based on certain fundamentals of fair and adequate procedure, 
it does not necessarily follow that the jury-trial rules of evidence are 
or should be applicable by law in administrative tribunals. Turning to 
the history and policy, he recalls Professor Thayer’s observation that, 
“Our Law of Evidence is concerned with the operations of courts of 
justice; it is not at all to be admired, nor easily to be found intelligible, 
except as a product of the jury system.” He recalls also Sir Henry 
Sumner Maine’s observation that, “There is much probability that our 
English law of Evidence would never have come into existence if we had 
not continued much longer than any other western societies the separa
tion of the province of the judge from the province of the jury; and, in 
fact, the English rules of Evidence are never very scrupulously attended 
to by tribunals which, like the Court of Chancery, adjudicate both on 
law and on fact, through the same organs and the same procedure.” In 
Maine’s description of unfortunate effects observed even in his day, 
where the law of evidence had been introduced into certain non-jury 
Colonial tribunals, Mr. Wigmore finds a warning that “any attempt 
to apply strictly the jury-trial rules of Evidence to an administrative 
tribunal acting without a jury is an historical anomaly, predestined to 
probable futility and failure.”

Reviewing the various arguments addressed to practical policy, he 
deals first with two “extreme and antipodal” views which he finds 
current. The first is, “that the jury trial rules have had their day in our 
system of justice; that their obstructive and irrational technicalities have 
made the system nauseous and futile in its native habitat; and that to 
transplant it to new fields would be an error amounting to a folly. The 
adherents of this view point to the effective manner in which other tri
bunals of great responsibility have already managed to conduct their 
inquiries without the aid of the jury-trial rules; thus demonstrating 
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that those rules are not indispensable in reaching the truth.” With this 
contention that the rules have become overdeveloped in their own home 
to the point of inefficiency, Mr. Wigmore substantially agrees, but with 
the second leg of the argument he is less satisfied. With respect to some 
of the agencies cited as apparently functioning successfully without 
rules of evidence, he suggests that the reason may lie in the fact that 
there are usually no sharp controversies on issues of fact, and that there 
are usually no “professional lawyers to marshall the armed forces tech
nicality on either side of the issues.” In the case of others, he suggests 
that they are habitually dealing with a narrow range of issues, auto
matically rendering most of the technical rules inapplicable in any case; 
and that the smallness of the group of practitioners before these tri
bunals and the unitary organization of the tribunals makes for a per
sonal acquaintance between bench and bar which eliminates the need 
for many of the ordinary precautions against chicanery. He doubts that 
a generalization can be made from the peculiar experiences of particular 
administrative agencies with any certainty, and is dissatisfied with a 
choice between “conducting an inquiry of fact under the jury-trial 
system of Evidence and conducting it under no rules at all”.

But he finds much less justification for the other extreme view which 
“preaches or lurks in almost every judicial opinion; and . . . echoes 
instantly in the breast of the orthodox legal practitioner”. This is the 
view, “that the jury-trial system of rules is the only safe method of in
vestigation where liberty and property may be at stake; that the sound 
wisdom of caution which is the basis of that system is as valid for one 
kind of tribunal as for another; and that the judicial review of admin
istrative officers’ findings would be impracticable and ineffective without 
using that system as a standard for checking the regularity of the pro
ceedings.” He raises the objection that other nations have had a long 
experience of equally successful justice without the jury-trial system of 
rules, and reminds us that, “The entire financial and economic oper
ations of the country are built on a complex structure of hearsay which 
is as solid as a steel-and-concrete building.” The constantly changing 
tribunal of fact composed of inexperienced jurymen dealing with hun
dreds of types of cases,” for whom the jury-trial rules were developed, 
attitude toward the rules of Evidence, viz., a disposition to reconsider 
sional men, habitually inquiring day after day into the same limited 
class of facts”. Mr. Wigmore concludes that, “It is even amusing to 
read the solemn sermons on unreliable evidence preached by the lawyers 
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on the supreme courts to the lawyers on the commissions,—as if the 
latter did not sense the dangers quite as well, by virtue of the profes
sional training which was their common possession.” His final point is 
that the jury-trial rules cannot be imposed upon administrative tri
bunals without also imposing upon them the lawyers, and perhaps the 
most technical of lawyers. For, “how can the system be transferred 
without transferring the only persons who can use it?”

Coming to his choice on practical policy, the Author suggests that the 
greater risk of danger and the greater need of education seem to lurk 
in the second extreme or technical view. He queries whether the jury
trial rules have any necessary relation to the correctness of verdicts, as 
presently administered:

“Why should Courts of law assume that they do? Suppose, for example, that 
the lax use of Evidence rules before an industrial accident board would result 
occasionally in erroneous findings in favor of the claimant; is this not matched 
by the more than occasional sanction of false personal injury claims in jury
trials through the strict enforcement of those same rules of Evidence? Under 
the industrial accident laws, the physician-patient privilege is eliminated but it 
applies (in most states) in jury trials of insurance-claims and personal-injury 
claims; and if a balance were to be struck, by divine omniscience, between 
the false claims of the former sort that failed for lack of the privilege and the 
false claims of the latter sort that succeeded by reason of the privilege, the 
debit balance might easily show against the jury-trial rules. Can any jury-trial 
criminal court in the country assert that its verdicts, strictly reached through 
the rules of Evidence, touch the bull’s eye of truth as often as the findings of 
juvenile courts? Can any commercial jury-court in the country maintain that its 
verdicts are more often correct than the findings of the Interstate Commerce 
Commission?”

Nor does the compromise embodied in the so-called “residuum rule.’’ 
to the effect that while an administrative agency need not be actually 
limited by the jury-trial rules, there must be found in the mass of evi
dence admitted sufficient evidence legally acceptable by jury-trial rules 
to sustain its finding, seem to him an acceptable solution of the problem. 
The tribunal would still have to test its proceedings by the jury rules, 
and practitioners would in effect be invited “to employ the whole arsenal 
of technical weapons and secure a record full of ‘errors’.” The assump
tion that the “residuum of legal evidence” would have some necessary 
relation to the truth of the finding is here again open to the queries raised 
in connection with the second viewpoint above. The Author regrets 
that we have no alternative system of simpler principles of caution and 
fairness to offer in competition with the jury-trial rules, for the occa-
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sional observations of the United States Supreme Court with respect to 
the essentials of a fair trial of fact by administrative officials do not 
impress him as covering the fundamentals of a simple system of proof. 
He would like to see a condensation of the system of jury-trial rules to 
its essence—a reduction “to its lowest terms of wisdom and safety.” 
But pending that, he feels that it might be well conceded that administra- 
tive tribunals can best be left to find their facts without formal fixed 
rules. “And if there is any part of administrative activity to which this 
Independence of formal rules can most readily be conceded, it is the task

: weighing evidence and deciding on facts. For there do not yet exist 
any known rules for controlling the correctness of that mental process. 
The jury-trial rules merely determine what evidence may be consid
ered: they tell us nothing as to the mental process of weighing it. The 
^reat ultimate process of reaching a conviction is not one for which we 
can offer the administrator any sure guide. Why not trust his expert 
intelligence and good faith?”

Many other new developments in this edition deserve comment, but 
suffice it to say that they exhibit the Author’s usual thoroughness and 
close analysis. There has been no change of pace. The same general or
ganization and arrangement with which users of the prior edition are 
familiar have been retained in this one, and new matter has been so 
keyed in that citations to the previous edition are still applicable. New 
mechanical features include an index to authors cited or quoted, and 
provision for a pocket supplement service to keep the current edition 
up to date.

GEORGE H. DESSION*

CASES AND OTHER MATERIAL ON THE LAW OF INSURANCE—by William 
Reynolds Vance.j- Third Edition. West Publishing Company, St. Paul, 1940. 
Pp. xxxvi, 964. $6.00.

A slight scraping of the surface of many new editions reveals the prior 
and better edition beneath, somewhat as Niebuhr brought the text of 
Gaius to light at Verona. Mr. Vance’s third edition of his Cases on 
Insurance is no thinly disguised second edition. In proportion of new 
cases, fresh organization of material, in the amplitude of additional

•Professor of Law, Yale University School of Law’.

"Late Professor Emeritus of Law, Yale University School of Law.
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notes, in printing, paper and binding, this edition marks a real advance 
over the second. Two hundred and fifty one cases are reprinted; there 
are nine pages of Analysis of Chapter and Section headings, a list of 
eighty-seven cases and excerpts that may be omitted at the discretion of 
the professor, eight pages of a Table of Cases, six pages of a Table of 
Articles and Notes on Insurance in legal periodicals, eighteen pages of 
an Index and twenty-four pages of Forms and Policies. In all, the book 
contains one thousand pages, divided into sixteen chapters, with separate 
chapters on Creditors’ Rights, Remedial Procedure, Group and Liability 
Insurance. Each chapter is introduced by a short summary,—a “pre
view” of the cases to follow,—depicting in language often striking and 
novel the essential principles, and citing the more important cases to be 
found in the section immediately following. These summaries are such 
as a master of his subject might give to a group of eager students, “off 
the record,” as they meet in a seminar, to put the authorities in their 
place. After the summary in each chapter, there are somewhat lengthy 
quotations from the text of Vance (2nd Edition). Cases, notes and 
excerpts from opinions of courts make up the remainder of the chapter. 
Few pages are without footnotes, not mere citations, but stimulating 
quotations, vistas of new, unsolved questions, provoking research. No 
respecter of mere authority, Mr. Vance does not shrink from referring 
to a decision as “astonishing.”1 We find also the following statements: 
“The shocking miscarriage of justice in the principal case;”2 “While ad
mittedly serving a useful social purpose, the insurance corporation is 
engaged in a huge game of chance;”3 “Present day decisions occasionally 
show statements of the warranty rule but littles less ferocious;”4 * “The 
courts that refuse the aid of equitable estoppel seem to find comfort 
in grumbling about the common law rule;”6 “The vast sums of money 
possessed by insurance corporations attract a swarm of eager and in
genious swindlers, cheats, gangsters and racketeers. There seems to be 
no lack of sympathetic lawyers and doctors when needed by these 
thieves and swindlers.”0 The analysis of materials is the result of long 
study and it would be hard to present it in a much more orderly form.7

1Roney v. Ins. Co., 332 Pa. 447, 3 A. (2d) 365 (1939), Casebook p. 312.
2Bogacki v. Ins. Co., 253 Mich. 253, 234 N. W. 865 (1931), Casebook p. 99.
SP. 211.
4P. 268, n. 56; Jeffries v. Ins. Co., 22 Wall. 47 (U. S. 1874).
6P. 350.
•P. 211.
’Inconsistencies and conflict of opinion in the field of Insurance Law are a commonplace 
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Not merely the latest collection of cases on Insurance Law, this book 
marks an interesting phase in the evolution of the casebook. State
ments of fact are not infrequently summarized, thus, it is believed, 
omitting for the student an invigorating discipline.8 Not often do we 
find cases representing the majority and minority views put in juxta
position. to incite class room discussion. No doubt, there are a number 
of “landmark” federal cases in this field, which must be reprinted; no 
doubt, too, there is no choice in the use of federal cases to teach the 
relation of Insurance to Bankruptcy and federal taxation; not a few 
cases have been regularly removed to the federal courts, and the opinions 
disposing of such cases ought to be available. Giving this consideration 
due weight, it would seem that seventy-seven federal cases out of a 
total of two hundred and fifty-one is a somewhat large proportion. Fed
eral cases thus make up about one-third of the total number. Will the 
body of “Federal Insurance Law” continue to command its prior in
fluence since Erie R. R. v. Tompkins?*

While the number of pages in the two editions is the same, the num
ber of cases reprinted in the third edition is less than in the second. 
There are two hundred and fifty-one cases in the third edition, or 
about fourteen per cent less than the number of cases in the second 
edition (two hundred and ninety-two cases). Sixty-two cases which 
appeared in the second edition are also found in the third edition. The 
emphasis in the third edition is on American cases,—two hundred and 
forty-three being reprinted, as compared with only eight English cases, 

i th( -tudent of that subject, but it can be made to yield, up consistency and harmony. 
Wc have outcrrown the age when a brilliant judge, speaking for an appellate court, could 
lament "It would be a hopeless task to enter upon the dreary wilderness of judicial 
d l ion upon the subject of insurance. . . .” Fegan, Some Recent Tendencies in the Law 
of Insurance (1928) 17 The Georgetown Law Journal 196; id. (1928) 15 U. of Va. 
L. Rev. 415.

‘Warnock v. Davis, 104 U. S. 775 (1882) is relegated to a brief citation in a note, Case
book p 530. Anderson v. Broad St. National Bank, 90 N. J. Eq. 78, 105 Atl. 599 (1918), 

91 N. J. Eq. 331, 109 Atl. 205 (1920), is not reprinted for comparison with Davis v. 
Bank, 279 N. Y. 405, 18 N. E. (2d) 639 (1939); the facts in Hare & Chase v. Nat. Surety 
Co., 6C F. (2d) 909 (1932), Casebook p. 228, are inadequately summarized. The summary 
of Ollich v. Ins. Co., 42 F. (2d) 399, Casebook p. 195 refers to the representative of the 
insurance company as “agent” when he was a soliciting agent. Riggs v. Ins Co., 125 N. Y. 
7, 25 N. E. 1058 (1890), Casebook p. 79, is printed with Macaura v. Assur. Co. [1925] 
A. C. 619, Casebook p. 81. There is a tendency to print one case for each topic or sub-topic.

*304 U. S. 64 (1938).
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whereas there were two hundred and sixty-seven American cases in the 
second edition and twenty-five English cases. Mr. Vance has selected 
his cases principally from the fifteen-year period 1926 to 1940. two 
hundred and one cases being chosen from that period in the third edi
tion, as compared with sixty-nine in the second edition for the same 
period. On the other hand, in the second edition, he has included one 
hundred and forty-eight cases from the period 1901 to 1925, while 
there are only thirty-four cases for the same period in the third edition. 
Ninety per cent of the cases in the third edition are from the period 
1901 to 1940; in the second edition seventy per cent of the cases are 
from that period. Finally, less than ten per cent of the cases in the 
third edition (sixteen) are from a period earlier than 1901; but in the 
second edition, there are seventy-five cases from the period before 
1901. or about twenty-five per cent of the total number.

It is to be noted that the proportion of space allotted to Life Insur
ance in the third edition as contrasted with Property Insurance is differ
ent from that in the second edition. In the third edition there are 
ninety-eight pages on Property Insurance (Fire), and one hundred and 
thirty-seven pages on Life and Accident Insurance. In the second edi
tion, there are one hundred and sixty-nine pages on Life and Accident 
Insurance, and one hundred and forty-two pages on Property Insurance 
(Fire, Marine and Miscellaneous).

Promissory estoppel, definitely a modern topic in Insurance, might 
have been allotted more space. In fact, the portion of the dictum of 
Cullen, J., in Draper v. Relief Assn.™ with which the doctrine probably 
originated in the United States, is not found.

With the first edition of his text on Insurance in 1904, Mr. Vance built 
up a unique position in the field of Insurance Law. His first edition of 
cases on Insurance appeared in 1914, the second edition in 1930; his 
many articles have appeared in bar association journals, law periodicals 
and Bar Association Reports. His work as General Counsel for the 
Bureau of War Risk Insurance in Washington, D. C., was noteworthy. 
The third edition of his Cases is the fruit of forty years of study of 
the subject. In the appreciation of the man and his career, appearing in 
volume fifty of the Yale Law Journal, while each colleague paid tribute 
to a different aspect of his scholarship, they agreed in generous 
acknowledgment of his endearing personal qualities. All who knew 
Mr. Vance would concur on both points.
___________ HUGH J. FEGAN*

lo190 N. Y. 12, 82 N. E. 755 (19C7), Casebook p. 324.



Book Reviews 1095

1. FEDERAL TAX HANDBOOK—by Robert H. Montgomery.f Ronald Press 
Company, New York, 1930. Pp. xii, 1776 (vol. I); iv, 1155 (vol. II). $17.50 
(both volumes).

2 THE FEDERAL INCOME TAX—by Roy G. Blakey and Gladys G. Blakey.ft 
Longmans, Green and Co., New York, 1940. Pp. xvii, 640. $7.50.

5 STUDIES IN FEDERAL TAXATION—Third Series—by Randolph Paul.Ht 
Harvard University Press, Cambridgee, 1940. Pp. xvii, 539. $6.00.

If, as Mr. Justice Holmes has told us, taxes are the price we pay for 
civilization, it is the sad lesson of our times that as civilization becomes 
rarer and rarer its price in taxes mounts higher and higher. There was 

time when we were billed for our civilization expenditures at intervals 
of from two to three years. The Revenue Act of 1918 was succeeded 
by the Revenue Act of 1921, which in turn was followed by that of 1924, 
with the Acts of 1926, 1928, and 1932 following at more or less regular 
intervals thereafter. In 1932, however, the pace was suddenly acceler
ated and we were billed at yearly intervals until in 1940 we were treated 
to the dubious distinction of having two taxing laws thrust upon us in 
one year. To add to the difficulty, this rapid succession of tax laws has 
not only stepped up the tax burden in respect of rates, but, by adding 
such complications as the Excess Profits Tax of 1930, it has taken an 
already confusing picture and rendered it confusion confounded.

It was. therefore, to be expected that the 19th issue of Mr. Mont- 
Eomery's celebrated Federal Tax Handbooks would assume gargantuan 
proportions. The Handbook for 1940-1941 appears in two large vol
umes of no fewer than 2,331 pages, exclusive of the preface and table 
of contents.1 The first of the two volumes is devoted to the federal 
income tax on individuals; the second covers the federal income tax on 
corporations, including the baffling excess profits tax. Also included 
in the second volume is a chapter on miscellaneous federal taxes, fol
lowed by sections dealing with the income tax on estates and trusts, 
and the estate and gift taxes, familiar sections which heretofore have 
enjoyed the exclusive occupancy of the second volume. The author is

*Of Lybrand, Ross Bros. & Montgomery, New York.
ttOf the University of Minnesota.
tttOf the New York Bar.
'The 1938-1939 Handbooks totalled 1771 pages; those in 1936-1937 added up to 1733 

pages; and the two in 1935-1936 amounted to 1492 pages.
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wise to incorporate his treatment of the complex corporation taxes in 
this second volume, for there might otherwise be a strong temptation to 
pass over the other sections in view of the fact that there have been no 
important legislative changes in the estate and gift tax law since the 
last Handbook (1938-1939) appeared. However, there have been im
portant decisions in the trust, estate, and gift tax fields, the Clifford? 
Hallock? and Sanjord’s Estate cases, for example, and these are given 
a thorough exploration and explanation.

But the temptation to pinch pennies by weighing the contents of each 
volume to see if, perhaps, one might compromise by taking only one of 
them, cannot help but be a strong one when the price of both volumes 
($17.50) becomes known. This is not to say that the books are not 
worth the price, and, like the would-be yacht-owner, the one who is 
apt to be contemplating the purchase of Mr. Montgomery’s books is not 
the type of person who is obliged to consider so mundane a matter as 
cost. (The only other persons who will be found in possession of the 
books are the finagling reviewers of them).

Mr. Montgomery admits that the matter is getting out of hand. “It 
may be asked,” he says, “What makes you think you are smart enough 
to answer all the questions correctly? I answer in all humility that I 
am not that smart. It has taken a large staff of accountants and lawyers 
to interpret the law and comment on the decisions and almost anyone 
on the staff is smarter than I am. But I have read all of it and I say 
without hesitation that it is a splendid piece of work.”5

If his book (or that of his staff) is overly big and overly complicated, 
it is not his (or his staff’s) fault, but it is the fault of the law which 
is being expounded. Not to gild the lily, let the author present the far 
from soft impeachment for himself:

“It isn’t the taxpayers’ books and records and returns which are so compli
cated; it isn’t the revenue agents and their superior officers in the Bureau of 
Internal Revenue; it isn’t the lawyers in the Department of Justice; it isn’t 
the Tax Board Members nor the Judges in our Courts. It’s the infernal law. No 
one pretends to understand what it says or means. In horticulture, which I 
know something about, we cross roses with roses and often produce a better 
or more beautiful rose; we cross oranges with oranges and produce better 
oranges. But we never cross roses with oranges. Congress does! And what 

’Helvering v. Clifford, 309 U. S. 331 (1940).
’Helvering v. Hallock, 309 U. S. 106 (1940).
‘Sanford’s Estate v. Commissioner, 308 U. S. 39 (1939). 
BAt p. iv.
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is the result? I won’t tell you, it is too awful. No section of the law is com
plete in itself. You must refer to another and in that other to another and 
so on ad museum (sic) and then you are supposed to come back to the first 
section to compute what you owe. But do you? You do not. You are lost in 
the woods by that time and never get back. In desperation you pick up a 
hickory nut and find it easy to crack and then you go home and wait for the 
notice of additional assessment. And then you call in your accountant and 
your lawyer and you snarl at the Government and you say you don’t owe 
it and for them to do their damndest. And they do. And years later you 
find your case reported and know for certain you have lost and you get 
the bills of the accountant and the lawyer and then you snarl at them. And 
have you had a happy five years? You have not.”6

What, then, is the solution? Says Roswell Magill: “It may well be 
regretted that the Federal income tax law has become so extraordinarily 
particularized and complex. But particularity cannot be avoided unless 
broader administrative discretion is conferred, and few lawyers would 
accept the latter alternative at present.”7 Of the lawyers who would 
accept the alternative, Mr. Montgomery might be expected to be the 
last, so bitter and persistent have been his castigations of the Treasury 
Department. Yet he seems to be reconciled to something which, infer- 
entially at least, comes pretty close to an acceptance of the alternative. 
He says:

“The reason for the conflicting interpretations and decisions is fundamental. I 
pointed out years ago that the laws should be general and not specific, that tax 
returns differ because facts differ and no law has or ever can cover the widely 
differing transactions of taxpayers. My suggestion was that realized income 
should be reported and taxed and that the Commissioner of Internal Revenue 
should audit the returns. If he found fault, he could assess additional taxes and 
the taxpayer would then have the inestimable privilege of arguing from facts to 
determine whether or not he had underpaid and would be relieved from having 
to buy’ this book, or read the law.”8

Thus draws closer and closer that case by case system of tax admin
istration of which one may speak only with tongue-in-the-cheek euphem
ism when one refers to it as the “law of taxation.”9

If, as Mr. Montgomery contends, our present income tax law is a 
patchwork quilt, in many places of crazy design, it is not because it 
has lacked distinguished weavers. The Blakeys10 have done a useful 

*At p. v-vi.
TBook Review (1931) 44 Harv. L. Rev. 1305, 1307.
“At p. v.
’Nash, What Law of Taxation? (1940) 9 Fordham L. Rev. 165.
wRoy G. Blakey and Gladys G. Blakey, The Federal Income Tax (1940).
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thing in tracing the warp and woof of the income tax law, and they have 
done it extremely well. Commencing with the Civil War antecedents, 
and the short-lived experience of the Act of 1894, they bring the story 
down through the Corporation Excise Taxing Act of 1909 to the adop
tion of the 16th amendment in 1913. Then through the modest be
ginnings of the Revenue Act of 1913, which is distinguished by the 
authorship of Cordell Hull, they trace the personalities who have woven 
each of the principal revenue raising measures which we have had, down 
to those in 1940 (ending with the 1939 act). But the book does not 
deal merely with the personalities behind the laws; it discusses the 
political, social and economic factors which have had an influence in the 
shaping of the laws. The book concludes with four chapters, one dis
cussing the evolution of the definition of taxable income, a problem to
ward whose clarification Roswell Magill has contributed so much;11 the 
next two making comparisons of the rates and exemptions under the 
various laws, and of the administration of the different measures; and 
the last chapter being devoted to an appraisal of the value of the income 
tax system. In addition there is a series of tables included in an appen
dix, listing inter alia the various Secretaries of the Treasury, Chairmen 
of the House Ways and Means and Senate Finance Committees, and the 
Commissioners of Internal Revenue. The book is a perfect companion 
piece for Seidman’s Legislative History of the Federal Income Tax 
Laws.12 It goes a long way toward explaining why our income tax law 
is the polyglot Frankenstein that it is, the Topsy growth that it has had 
scarcely permitting any other result, considering the many divisive in
fluences under which that growth has been nurtured. Some of the 
material incorporated in the book has previously appeared in a series of 
articles in Taxes—The Tax Magazine, but the book has a permanent 
value that is lacking with most tax books. It should be required reading 
in every tax course, and would be an exceedingly useful book with 
which to begin a self-directed course of study in federal taxation.

The third book,13 whose appearance is to be noted in this cursory 
comment, is as unlike the first two as the Blakeys’ book is unlike the 
Montgomery Handbooks. There is no justification for linking such 
things together, save the quite practical excuse that the swarm of tax 
books now descending upon us makes it impossible to give to each new 

"Magill, Taxable Income (1935).
12Seidman, Legislative History of the Federal Income Tax Laws, 1938-1861 (1938).
13Paul, Studies in Federal Taxation (1940).
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one the individual treatment which its importance undoubtedly deserves.
The third book is Mr. Randolph Paul’s third volume of Studies in Fed

eral Taxation. With the difference that the first two volumes were 
published by Callaghan and Company, whereas the third appears under 
the name of the Harvard University Press, this volume follows closely 
the pattern of the first two. As with them, some of the material in
corporated in this book has previously appeared in law review form. 
The second section, entitled Revocable Trusts and the Income Tax, for 
example, reproduces the author’s widely read article, Five Years with 
Douglas v. Willcuts™ and the concluding chapter on the Use and Abuse 
of Tax Regulations in Statutory Construction, is recognizable as carry
ing the substance of the author’s earlier article of the same title.15

Mr. Justice Frankfurter has pertinently inquired: “Our law reviews 
multiply like rabbits, but how much of their content is worth reading 
two years after publication?”16 * At least as much of it, one might reply, 
as is characterized by a treatment as penetrating and as interesting 
as that which the pen of Randolph Paul brings to bear on some intricate 
problem of federal tax law. It is as true of this volume of Selected 
Studies as it was true of the earlier ones, that several of the questions of 
which he writes have received the Supreme Court’s authoritative answer 
shortly after the writing appears. This is true, for example, in the sec
tion entitled, Federal Income Tax Problems of Mortgagors and Mort
gagees. where one of the matters discussed—the application of the 
capital loss limitations of the statute to a loss sustained by an individual 
upon the forclosure of his interest in real estate—has since been settled 
by the decision in Helvering v. Hammel™

In spite of these things, the fact that some portions of the book have 
already had earlier publication elsewhere, and that some lines of inves
tigation and analysis have been rendered moot by intervening Court 
decisions, the fact remains that the volume contains enough that is fresh 
and enough that remains pertinent to merit attention. This is especially 
true of the chapter on the intricate problem of Reorganization, as that 
problem is affected by the federal income tax law,18 which, with the

'*(1939)  53 Harv. L. Rev. 1.
“(1940) 49 Yale L. J. 660. A tnird section reproduces the substance of the author’s arti- 

e entitled Income Tax, Problems of Mortgagors and Mortgagees which appeared in (1939) 
Yale L. J. 1315.

“Book Review (1932) 45 Harv. L. Rev. 536.
”61 Sup. Ct. 368 (1941).
“This monograph brings up to date the development of the same subject in Miller,
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section on Revocable Trusts occupies approximately three-fifths of the 
book. The remaining portions of the book are occupied by three essays, 
two of which have already been noted, viz., that dealing with the federal 
income tax problems of mortgagors and mortgagees, and the other having 
to do with tax regulations. The third and remaining section is entitled, 
Life Insurance, Annuities and the Income Tax, and makes a useful 
companion piece for the author’s earlier article on Life Insurance and the 
Federal Estate Tax.* 19

FRANCIS C. NASH*

THE LAW IN QUEST OF ITSELF—by Lon L. Fuller.! Foundation Press, 
Chicago, 1940. Pp. 140. $2.00.

As world events of cataclysmic force make it imperative for Ameri
can scholars to take a firm stand towards the basic problems of political 
and social life, the issue of natural law versus positivism moves to the 
forefront in the realm of legal science. It is an issue which allows no 
intellectual escape to the responsible thinker or teacher in the field of 
the law who desires to participate in the rebuilding of human society 
after the raging storm has calmed. It is an issue which demands the 
full personality of the scholar and forces him to define his position toward 
human values in general.

Fuller’s book, which contains three lectures given by him at North
western University, attacks the problem of natural law versus legal 
positivism in a forceful and provocative manner. It is an important 
book, and it is a stimulating one. It makes the reader think about 
fundamental questions. Very early in his discussion Fuller takes up one 
of the most crucial and decisive problems in the realm of human thought: 
the problem of the relation between the is and the ought. “Natural law,” 
he argues, “is the view which denies the possibility of a rigid separation of

Hendricks, and Everett. Reorganizations and Other Exchanges in Federal Income 
Taxation (1931), and Magill, Taxable Income (1935).

19(1939) 52 Harv. L. Rev. 1037, reprinted in Selected Essays on the Federal Law of 
Taxation, published in 1940 by the Harvard Law Review Association. Mr. Paul’s article 
entitled Five Years with Douglas v. Willcuts (note 14 supra) is also reproduced in this 
reprint.

♦Professor of Law, Georgetown University School of Law; Former Editor of this 
Journal.

tProfessor of Law in the Harvard University Law School.
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rhe is and the ought, and which tolerates a confusion of them in legal 
iiscussion.”1 Legal positivism, on the other hand, is characterized by 
Fuller as ‘‘that direction of legal thought which insists on drawing a 
sharp distinction between the law that is and the law that ought to be.”2 
He indicates a strong preference for natural law, contending that legal 
positivism has failed—and was bound to fail—even in the accomplish
ment of its own ends, the complete separation of positive law and ethics. 
He is convinced that “in the field of purposive human activity . . . value 
and being are not two different things, but two aspects of an integral 
reality.”3

At first sight, it might seem to be a dangerous undertaking to permit a 
c ^fusion of the is and the ought in legal discussion and legal reasoning. 
Would such a view not encourage the judge to incorporate his own 
value-judgments into his decisions, disregarding existing rules and prin
ciples of the law? Would it not establish the sovereignty of the indi
vidual judge as against the sovereignty of the law? Undoubtedly legal 
positivism, in its insistence upon a strict separation between the exist
ing law and the desirable law, sought to obviate this very danger of a 
subjective and biased application of the law by the organs of justice. 
Did it succeed in this effort? One must grant that it did not. In fact, 
lesal positivism has greatly increased the danger which it sought to 
avoid. By trying to insulate the judge against contact with ethical, 
social. and political forces it has driven these forces underground in the 
judicial process and encouraged the “crypto-sociological” approach in 
the judicial decision. In its conscious or unconscious dishonesty, this 
approach is much more dangerous than a clear confession that as human 
beings engaged in an effort to build a world that we desire, we are neces
sity compelled to make certain value-judgments and to choose frankly 
ly between conflicting philosophies and principles. Fuller insists very 
rightly that there is an element of creation and discovery in the law 
which should not be stifled.4

One misunderstanding which might occur in reading Fuller’s book 
>hould be eliminated. Natural law does not imply (as certain passages 
in Fuller’s book seem to suggest) a complete amalgamation of law and 
ethics.5 There should be in an order of law an ethical sphere untouched 
by the compulsive machinery of the law-enforcing state. But natural-

’P. 5.
*p. 11.
BPp. 87 et seq.; 130, 136.

*Ibid.
4P. 140.
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law thinking insists that, within the area of the law proper, ethical con
siderations cannot and should not be wholly eliminated, and that with
out an all-embracing social and moral philosophy which guides it law 
becomes an empty shell.

We have indicated the main problem around which Fuller’s lectures 
revolve. In the course of his discussion he raises many interesting ques
tions—the problem of gaps in the law, which is a test problem for the 
validity of legal positivism, the emotional foundations of positivism, the 
dangers inherent in the attitude which seeks to found democracy on 
intellectual skepticism. He also discusses in an attractive way various 
thinkers and theories of jurisprudence—Hobbes, the analytical jurists, 
the Vienna school, Gray, Holmes, and the American legal realists. The 
reader will find many stimulating and original remarks in this delight
ful little book.

In an age which seems to question the role of reason in the ordering of 
human affairs it is comforting to learn that the author of this book 
recognizes a close connection between law and reason. He does not 
commit the error of some of the classical natural-law jurists who over
estimated the power of reason in human society. “We know in advance 
that we cannot reach our goal of a social order founded solely on reason. 
But we know equally well that it is impossible to set in advance a 
stopping place short of our goal beyond which all effort will be in vain." 
This is a commendable attitude for legal scholars in a world which will 
soon be in a desperate need of reconstructing human society on a rational 
basis.

EDGAR BODENHEIMER*

THE STRANGEST CASES ON RECORD—by John Allison Duncan.J Reilly & 
Lee, Chicago, 1940. Pp. 272. $3.00.

There are few more amusing subjects for a book than the facetiae of 
the law. This book is not so much a collection of the strangest cases 
but a collection of legal oddities drawn from all lands both ancient and 
modern.
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The author states that “My only purpose has been to entertain”. In 
this he has succeeded for the materials presented will be found entertain
ing by laymen as well as lawyers. For example, one learns with amaze
ment that in the State of Illinois it has been illegal since 1923 to speak 
English. The official language of that state is American.1 It is illegal 
under federal law to write a check for less than one dollar.2 In the latter 
nart of the seventeenth century doves were tried, and excommunicated 
by the Bishop of Montreal.3 Some years ago in South Bend a chimpanzee 
•’.as tried and convicted for smoking in public in violation of a city 
rdinance.4 Only recently in Tasmania a patient sued his doctor because 

he did not die.5 In 1880 a well known New York law firm by the name 
; Ketchum and Cheatam, in order to avoid undesirable publicity, 

changed its name to I. Ketchum and U. Cheatam?
The volume also contains trials for crimes that were never committed, 

trials of animals, posthumous trials, ancient methods of trial, celebrated 
cases, judicial humor, peculiar penalties, epitaphs, and eccentric de- 
cisions. Perhaps the most interesting part of the book is that relating 
• freak wills, Chapter 8. The newest and most original material appears 
in Chapter 7, which is devoted to odd documents. This chapter contains 

n account of a check made on a twelve pound piece of steel, a wooden 
check, and a check written on a dress shirt. All wTere cleared and passed 
as legal tender.

The book is well printed and cleverly illustrated. Each case or oddity 
i' documented, although unfortunately the references are not always to 
the original sources. The notes should appear at the bottom of each 
page rather than at the end of each chapter.

HARRY C. SHRIVER*
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