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BIOLOGICAL/CHEMICAL WARFARE AND THE 
INTERNATIONAL LAW OF WAR*

William V. O’Brien**

Analyzing the present legal status of Biological and Chemical warfare, the 
author points out that the alleged prohibition of these means of combat is far 
less definite than generally imagined. Dr. O'Brien contends that none of the 
international agreements on the subject effectively prohibits the use of these 
means and that while there has arisen a customary law prohibiting the first 
use of chemical warfare, no such prohibition of biological warfare has yet 
emerged. In view of this uncertainty and of prior United States policy con
cerning the use of BC means, the author concludes by suggesting that the 
United States can and should reexamine its present position on the matter 
and take that legal stand which it deems to be in the best interests of the 
nation.

Introduction

In the shadow of the efforts to bring nuclear warfare under the control 
of international law and organization, an important debate has been 
carried on over the legal status of biological and chemical warfare (BC). 

* The present article grew out of the research and analysis devoted to a consultant’s paper 
prepared for the University of Pennsylvania’s Foreign Policy Research Institute, May, 
1962. Although this article represents an almost total revision of the earlier study and 
contains new material it is naturally quite similar to the consultant’s paper and the author 
is happy to acknowledge his indebtedness to the Institute for giving him the opportunity 
to investigate this important problem area. He is particularly grateful to Dr. James E. 
Dougherty, the Project Director for the Foreign Policy Research Institute, for his cooperation 
and advice.

The author wishes to acknowledge his indebtedness to the following students and former 
students for access to their own writings on this subject, for their valuable comments and 
criticism and for their encouragement: Major Joseph Burns Kelly, Member of the 
Faculty, the Judge Advocate General’s School, U.S. Army, Charlottesville, Virginia, and 
Colonel Bernard J. Brungs, a graduate student at Georgetown University.

Mr. Ulf H. G. Goebel, Research Assistant, the Institute of World Polity, rendered in
valuable assistance in the preparation of this article.

** Associate Professor of Government, Georgetown University; Chairman, The Institute 
of World Polity.
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In spite of the importance of the debate, the issues involved remain com
paratively unknown to most international lawyers; many assimilate BC 
warfare into the broad category “ABC” (atomic-biological-chemical) or 
“CBR” (chemical-biological-radiological) or into the vague category of 
“weapons of mass destruction.” Yet from the scientific, military, political, 
moral and legal points of view there are a number of important differences 
between the forms of warfare denoted by these terms. This article will 
attempt to clarify somewhat the present status of BC warfare, as distin
guished from other types of warfare, in international law. Such a study 
may prove of value for several reasons:

First, the United States government, as well as many other govern
ments, is presently engaged in serious preparations for waging BC war
fare. These preparations continue despite the fact that there is a wide
spread belief in this country and throughout the world that such means 
are illegal and immoral. If such preparations are to be continued and 
perhaps even intensified, the actual legal status of BC warfare should be 
clarified.

Secondly, current proposals for arms control, concerned primarily with 
nuclear weapons, are often influenced by assumptions about the legal 
status of BC. Among the more optimistic proponents of nuclear arms 
control and disarmament there is to be found the conviction that inasmuch 
as BC warfare has been successfully “outlawed,” the total prohibition of 
nuclear warfare is equally feasible and must soon be achieved. The 
validity of the belief that BC is definitively outlawed, the implications 
for nuclear warfare drawn from that assumption, and the view of the 
nature of the international law of war which generally underlies this 
position, are all in need of close scrutiny.

The third reason for considering the legal status of BC warfare is 
that such an effort has substantive value as a case study in the inter
national legislative process. Unlike nuclear warfare, BC warfare has 
been dealt with explicitly in a great number of international agreements. 
At the same time, the existence of a body of customary law on this sub
ject has been the center of controversy in many official statements, au
thoritative texts and in the comments of public figures. A study of BC 
warfare raises further questions regarding the effect of international 
legislative agreements on non-adherents, the effect of reservations to such 
agreements, the establishment of customary international law, the iden
tification and application of so-called general principles of international 
law, the normative validity of such principles, and the exercise of the 
right of reprisal. An analysis of the legal status of BC warfare is therefore 
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valuable as a vehicle for the examination of the nature and dynamics of 
international law in general and the law of war in particular.

Finally, a consideration of the legal status of BC warfare is of par
ticular importance to the United States, whose policy regarding this 
matter, has proved to be extremely inconsistent. As will be seen, the U.S. 
has at times been a strong opponent of BC, advocating its legal prohibi
tion. At other times, however, it has been contended that the decision 
whether to use BC should be one of prudent policy, not of law, and that 
BC should not be considered more reprehensible than other means of 
warfare. In the face of this policy confusion, or, at best, uncertainty, 
it is a necessity that we inquire closely into the questions: What is the 
legal status of BC warfare? What is it thought to be? Is there a differ
ence? In terms of good policy and normative values, what should be the 
legal status of BC?

However, of necessity, any analysis of the present legal status of BC 
warfare will presume a certain familiarity with the fundamental prin
ciples governing the law of war in general, in addition to a knowledge of 
the essential nature of BC warfare in particular. Accordingly, this study 
will first focus upon the principal approaches to the general law of war; 
then it will set forth a brief description of the means of BC warfare 
presently available. Against this background we will attempt to clarify 
the position of the law governing the use of BC warfare in relation to 
the total scheme of the international law of war.

I
Approaches to the Law of War

Influenced by their experience with the advanced legal systems of 
domestic law and with the codification approach to international law, 
many lawyers conceive of research and speculation about the law of 
war as involving nothing more than “looking up” relevant treaties and 
studying the few authorities and decisions of national or international 
tribunals which may exist. As a matter of fact there are a number of 
distinct approaches to the general law of war, each tending to produce 
its own characteristic results. These differences in approach are important 
enough in cases where the subject matter is comprehensively covered by 
conventional law, but they become decisive where there is no clear-cut 
law and where a sound legal analysis is required as a basis for the 
development of new law.

Two approaches will not be considered here. One is that of the 
pacifist who denies the legitimacy of war or of certain means of warfare 
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(e.g., the nuclear pacifist). The other is the so-called Kriegsraison school 
of thought that developed in Germany in the late 19th and early 20th 
centuries. This school held that raison d'etat, the pursuit of national 
interests, always took precedence over international law and that there
fore Kriegsraison, military necessity in the sense of raw military utility, 
must always prevail over legal limitations on war.1 No respectable scholar 
or government espouses that view today, although, as we shall see, 
“respectable” governments have not been above applying the spirit of 
the Kriegsraison doctrine under the cloak of various legal and ideological 
justifications.

There remain three approaches which treat the law of war as a 
legitimate part of international law. The first of these has its origins in 
natural law doctrines and considers the law of war essentially in terms 
of a set of positive norms which authorize and justify the use of purposive, 
controlled force for legitimate ends of state. The basis for this approach 
is a concept of legitimate military necessity authorizing a belligerent to 
use any forcible means proportionate to legitimate military ends, so long 
as they are not contrary to the positive law of war or the natural law. 
This concept, implicit in the Scholastic concept of “right intention” 
in a just war,2 appears to be explicitly recognized in the concepts of 
military necessity and permissible violence introduced into official United 
States doctrine3 by Francis Lieber.4

1 See O’Brien, The Meaning of “Military Necessity” in International Law, 1 Yearbook of 
the Institute of World Polity 109, 119-28 (19S7) [hereinafter cited as O’Brien, Military 
Necessity in International Law].

2 See J. Murray, We Hold These Truths 261-64 (1960); McKenna, Ethics and War: A 
Catholic View, 54 Am. Pol. Sci. Rev. 647, 652, 656-58 (1960); O’Brien, Legitimate Military 
Necessity in Nuclear War, 2 Yearbook of the Institute of World Polity 35, 111 (1960) 
[hereinafter cited as O’Brien, Legitimate Military Necessity], See also Murray, Nuclear 
Policy for War and Peace (1960); Nagle, Morality and Modern Warfare (1960); Thomas 
Aquinas, Selected Political Writings (D’Entreves ed. 1948); Vanderpol, La doctrine 
scolastique du droit de guerre (1919).

3 Naval War College, International Law Studies 118 (1904).
4 2 Westlake, International Law 55 (1913). See 3 Hyde, International Law, Chiefly as 

Interpreted and Applied by the United States 1801 (2d ed. 1945) [hereinafter cited as 3 
Hyde, International Law]; O’Brien, Legitimate Military Necessity 43-45. A recognition of 
this approach may also be found, in varying degrees, in Tucker, The Law of War and 
Neutrality at Sea 364 (1957); Dunbar, Military Necessity in War Crimes Trials, 29 Brit. Yb. 
of Int’l L. 442-44 (1952); McDougal & Feliciano, International Coercion and World Public 
Order: The General Principles of the Law of War, 67 Yale L.J. 771, 798, 826-27 (1958).

Unfortunately, this approach is either not accepted or not perceived by the majority of 
international law writers. See O’Brien, Military Necessity in International Law 148; 
Legitimate Military Necessity 55-57, 117-20.
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The very wording of the phrase “permissible violence” presupposes 
that there are some kinds of violence which are not legally permissible;5 6 
correspondingly this approach begins by rejecting both extremes, pacifism 
and the Kriegsraison doctrine. It asserts that recourse to armed force is 
sometimes necessary and legitimate for a state, but must be subject to 
normative limitations. While adherents to this approach concede the 
difficulty of determining the nature and extent of these limitations, still 
their fundamental assertion that there ought to be some limitations to 
the legitimate use of armed force, and that belligerents must in good 
conscience seek to define these limits as scrupulously as possible, is their 
starting point in analyzing the international law of war.

In order to define these limitations this first approach then demands 
some basic conceptual vehicle for reconciling the demands of military 
utility with the protection of those universal higher values which are 
superior to the immediate objectives of any state. Paradoxically, this 
conceptual vehicle is to be found in what is often identified as the prin
cipal obstacle to the law of war, namely, military necessity.

While military necessity is a term which has many shades of meaning, 
its definition for purposes of this approach is limited to legitimate military 
necessity, consisting of those measures legally available to a belligerent 
in the pursuit of reasonable politico-military objectives. Moreover, since 
the law of war is notoriously riddled by gaps, usually in the most critical 
areas, it is necessary to brave jurisprudential storms and insist that 
legitimate necessity is also limited to those measures permitted by the 
natural law. Thus, the first approach to the law of war, an approach 
which finds its roots in the Scholastic and other theories of the just 
war, conceives of war, if it is “just,” as a perfectly reasonable and honor
able undertaking which entitles the belligerent to the use of those means 
honestly required by legitimate military necessity.6

As a result, this approach tends to produce a flexible, realistic, dynamic 
treatment of the problems of the law of war. It avoids simplistic formulas 
and emphasizes the need for a multi-factor analysis in specific contexts 
rather than sweeping, inflexible principles, rules and “bans.” This positive 
approach of the proponents of the concept of legitimate military necessity 
judges weapons such as BC in proportion to the sought-after military 
goals and in the light of all of the values in question, rather than in an

5 McDougal & Feliciano use the terms “permissible” and “nonpermissible” coercion. 
Supra note 4, at 826.

6 See O’Brien, Military Necessity in International Law, 128-31, 138-57, 163-76; Legiti
mate Military Necessity 3S-12O.
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abstract vacuum.6* To the question, is BC “legal,” proponents of this 
viewpoint would not respond with a flat “yes” or “no.” Rather, they 
would ask, “What BC weapons, used in what circumstances, and for what 
reasons?”

A second approach views the law of war as essentially prohibitory. The 
law of war does not “authorize” anything; it only prohibits. War as a 
human institution antedates international law. War is a material fact. 
When efforts to prevent war fail and war occurs, the function of the 
law of war is not to guide the conduct of its operation but to mitigate 
its horrors. In this approach, “military necessity” is conceived, first, as 
raw military utility, and, second, as the basis for exceptions to the laws 
of war when such exceptions are specifically provided for within the 
rules. But the concept of military necessity as a fundamental normative 
principle is rejected. There is implicit in this prohibitory approach the 
positivistic concepts that everything not prohibited by the law is per
mitted and that the burden of proof is upon him who claims that a 
sovereign state is bound by any particular legal prohibition.7

Consequently, no normative limitations on states are accepted under 
it unless there is very clear evidence that they have been established 
by the consent of the states which are to be bound. The idea of any 
antecedent or overriding normative order is thus rejected, and the 
emphasis is upon the sovereign prerogatives of the states governed by 
existing international law rather than on any international values.

This approach, it is believed, may be attractive to those who are, for 
whatever reasons, unenthusiastic or pessimistic about the feasibility of 
a real jus in bello. On the other hand, if the positivistic notion that every
thing is permitted that is not prohibited proves insufficiently convincing 
or inspired, then this approach will offer little guidance, for its rejection 
of higher norms and its emphasis on the existing prohibitions of the law 
very largely precludes the future development of a legal, as distinguished 

6a McDougal and Feliciano would judge the proportionality of any means of warfare in 
terms of the ultimate politico-strategic goals. McDougal & Feliciano. Law and Minimum 
World Public Order 524-30 (1961).

7 Not all of the following authorities would concur with all the statements attributed 
to this school but they all hold some form of prohibitive concept of the law of war: 2 
Westlake, International Law 55-57 (1913); The Role of Law in Modern War, Proceedings, 
Am. Soc’y of Int’l L. 90, 119 (1953); Baldwin, A New Look at the Laws of War: Limited 
War and Field Manual 27-10, Mil. L. Rev., April 1959 (DA Pam. 27-100-4) p. 1; Baxter, 
So-called “Unprivileged Belligerency”: Spies, Guerillas, and Saboteurs, 28 Brit. Yb. of Int’l 
L. 323-24 (1951); Lauterpacht, The Problem of the Revision of the Law of War, 29 Brit. Yb. 
of Int’l L. 361, 363-64 (1952).
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from a patently moral, political or other, basis for the “ought” of the 
law. Moreover, the tendency among the adherents to this approach to 
eschew the problems of combat and concentrate on the extra-combat 
fringes of war is obviously not helpful to those concerned with the 
normative aspects of modern weapons systems.

There is a third approach to the law of war which may be called the 
“outlaw” or “ban” approach. Since the days when Popes vainly sought 
to interdict the use of weapons such as the cross-bow and gunpowder, 
popular opinion has tended to favor the simple direct approach to regula
tion of war by total outlawry of a particular means. Ironically, BC 
warfare comes closest to providing an example of success in this kind 
of undertaking; all others have failed—unless the means being banned 
had little or no military utility.8 Implicit in this third approach are a 
preference for conventions or treaties as a means of international law- 
making rather than custom, and a conviction that there is a moral 
obligation among nations to take affirmative action insuring the elimina
tion of undesirable means of warfare. The universal convention outlawing 
a condemned means of war is the ideal of this approach, which flourishes 
amidst the unsettling anxieties of an age of possible nuclear, as well as 
biological and chemical warfare.

Obviously this third approach is and has been most inhospitable to 
BC warfare. Finding its origins in humanitarian desires to affirmatively 
legislate out of existence whole blocs and categories of human suffering, 
the “outlaw” approach seldom (if ever) considers balancing legitimate 
military necessity with the goal of mitigation of human suffering. The 
latter should prevail, regardless. Of course, one must acknowledge the 
advantage of clarity and certainty to which this approach aspires, 
especially since the balancing of values required for the positive approach 
of legitimate military necessity involves a considerable degree of un
certainty and danger of abuse. However, the distinct possibility of a 
deviation from iron-clad “bans” and their total non-observance by virtue 
of arguments that they are no longer binding or that they are subject 
to the right of reprisal, renders the certainty of this approach deceptive 
and, at best, precarious.

For these reasons, this study adopts the position of the first approach, 
employing the concept of legitimate military necessity as the normative 
starting point for any analysis of problems within the law of war. Before 

8 See Royse, Aerial Bombardment and the International Regulation of Warfare 1-6 
(1928).
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beginning our analysis of BC warfare, however, it is essential to an 
appreciation of the practical application of the law of war that we 
mention briefly one of the exceptional prerogatives of a state, namely, the 
right of reprisal.

It is universally acknowledged that if one state becomes the object of 
illegal and injurious acts by another state, there is a fundamental right 
on the part of the first state to defend itself. In addition, if the aggressor 
state employs means of warfare illegal under the international law of 
war, the victim state may exercise the right of reprisal and retaliate 
with means otherwise prohibted. The justifications for this right of 
reprisal, and the extent to which this right may be exercised, will vary 
according to the approach to the law of war employed.

One of the major problems within this area has been the difficulty of 
preventing the legitimate right of reprisal from becoming a means of 
widespread “legalized” defiance of legal norms. While the problem will 
be treated at length later in this analysis, it is important that the reader 
bear in mind that although one state may justifiably exercise the right of 
reprisal against another state, the nature and extent of the means used 
to retaliate are nevertheless subject to scrutiny and limitations. The mere 
invoking of the right of reprisal does not justify the unlimited use of any 
and all means of warfare otherwise illegal. As we shall see later, the right 
and extent of reprisal are subject to the same ultimate normative limita
tions as any other aspect of warfare; the difference lies only in the 
application of these limitations.

It should be noted here that the actual employment of the right of 
reprisal, and the conduct of war under a claim of this right provides 
us with a testing ground for the accuracy, if not the sincerity, of doctrinary 
and customary standards of warfare. It is this moment of international 
spontaneity which offers a true insight into whether the law of war will 
be observed as a governing norm, or will be undermined by using the 
right of reprisal as an excuse to achieve immediate military objectives.

II
Means of BC Warfare Today

Since BC warfare, as the name implies, encompasses both biological 
(BW) and chemical warfare (CW),8 any inquiry into its technical 9 

9 The normal usage includes both of these means within the category of CBR (Chemical, 
Biological, and Radiological) warfare. However, for purposes of this article the older designa
tion, BC, will be used.
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aspects should include a separate study of both these elements. In this 
fashion not only can we obtain a clearer understanding of the methods of 
war involved in this discussion, but also we can avoid the danger of 
viewing BC warfare as a monolithic whole and attributing to both of 
these components what is applicable to only one.

The first of these components, biological warfare, is officially described 
as:

[T]he military use of living organisms or their toxic products to cause death, 
disability, or damage to man, his domestic animals, or crops. ... It includes the 
employment not only of bacteria but also of other micro-organisms and higher 
forms of life, such as insects and other pests. . . . While certain chemical anticrop 
compounds are not truly biological warfare agents, they are so considered as a 
matter of convenience.10

BW is thus primarily directed at man, either directly by means of 
antipersonnel agents or indirectly by means of agents limiting his food 
supply or destroying his animal transportation. It is to be distinguished 
from antimateriel warfare in that it neither destroys buildings, factories 
and other structures, nor renders them unusable, except for a short period 
of time.11 The possible bacteriological agents which may be used directly 
against military and civilian personnel are many and varied, and range 
in effect from those producing fatal diseases such as the plague to those 
causing usually non-fatal diseases such as influenza. Among the possible 
diseases that may be caused by the dissemination of BW agents are 
dysentery, cholera, brucellosis or undulant fever, typhoid fever, Rocky 
Mountain spotted fever, smallpox, yellow fever and infectious and serum 
hepatitis.12 Similarly, among animals, BW agents might be used to infect 
such diseases as anthrax, hoof-and-mouth disease, New Castle disease 
and equine encephalomyelitis;13 and against crops the agents which might 
be used include disease-producing micro-organisms, pests and crop
killing chemical compounds.14

10 Department of the Army, Military Biology and Biological Warfare Agents 2 (TM 
3-216, 1956). It has further been noted that: “Biological warfare is often referred to as 
bacteriological, or germ warfare, but it is preferred over those terms because it includes all 
micro-organisms, insects and other pests, and toxic products of plant and animal life.” 
Senate Subcomm, on Disarmament of Comm, on Foreign Relations, Chemical-Biological- 
Radiological (CBR) Warfare and Its Disarmament Aspects: A Study 13-14, 86th Cong., 
2d Sess. (1960) [hereinafter cited as Senate CBR Study].

11 Department of the Army, op. cit. supra note 10, at 3.
12 Senate CBR Study at 14.
13 Ibid.
14 Three kinds of agents are used: micro-organisms, which are disease-producing; pests,
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The means of delivery of dissemination of these agents varies, of 
course, according to their nature. However, some of these possible means 
have been described as follows:

Micro-organisms are usually living particles and must be spread either in 
solid form or suspended in liquids. Aerosols containing various BW agents 
would be suitable for dissemination over wide areas. This could be accomplished 
from the air by planes or drones (spray tanks or bombs) or by free balloons; 
from the ground by clouds or mists projected by generators located upwind 
from the target area, or by shells, rockets, or missiles carrying BW warheads; and 
from the sea by clouds or mists launched from ships when inshore winds prevail. 
Rockets, missiles, and shells could also be launched from shipboard. Floating 
mines, launched by ship or set adrift in ocean currents and set to detonate along 
coastal areas, might also be used.* 18

Although the Senate study on Chemical, Bacteriological, Radiological 
Warfare and Disarmament emphasizes that, “discussion of the means of 
employing BW agents will be largely theoretical, since this type of 
warfare has not been tested in modern warfare, as far as is known,” it 
goes on to list among the major advantages of biological warfare the facts 
that BW agents are extremely adaptable to covert or undercover opera
tions, that they cannot be easily detected and that their delayed casualty 
effect “would enable an operator quietly to introduce effective amounts 
into building ventilation systems, food and water supplies, and other 
places where they would be spread rapidly through contact with a 
heavily concentrated population.”16 It adds that another significant 
advantage is “that the possible area of effective coverage is generally 
greater with BW than with CW agents,” with the result that “it would 
presumably take fewer airplanes or other means in order to get a stated 
level of effect [with BW agents], than with CW agents.”17

This potential effectiveness of BW is brought out even more forcefully 
when it is viewed in the light of defensive measures available against the 

which cause mechanical injury to plants or act as vectors for spreading disease; and 
chemical compounds which kill plants. These agents would be used as economic 
weapons—to limit food supplies and destroy industrial crops such as cotton, rubber, and 
timber ....

Id. at 14-15.
18 Id. at 15.
18 Ibid, 
u Ibid.
Tests have been made which show that coverage measured in the thousands of square 
miles is quite feasible with biological agents. Since the cost of delivery systems is usually 
much greater than the cost of the munition, this would seem to be a significant factor 
where broad coverage was involved since it would presumably take fewer airplanes or 
other means in order to get a stated level of effect, than with CW agents.

Ibid.
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use of BW agents. As the Senate study points out, the defense against 
BW warfare is “greatly complicated” by the fact that BW agents 
“cannot be detected by sight, smell, or any of the other physical senses.”18 
Indeed, as of 1960, no effective means of quick detection and identifica
tion had yet been devised although advances in that direction had been 
reported.

The second of our two components, chemical warfare, is defined by 
the United States Army as the “tactics and technique of conducting 
warfare by use of toxic chemical agents.”19 The Senate CBR study 
states that “chemical warfare agents are classified as toxics, smokes, 
flames and incendiaries.”20 It adds that “a fourth group is comprised of 
gases used for training in defense against chemical warfare and for riot 
control.”21

The first classification, toxic agents, includes those gases producing 
casualties “when inhaled, ingested or when they come in contact with the 
skin.”22 These gases are of four general types.23 The first of these, choking 

18 Id. at 16. The study goes on to state:
Physical detection by collection of samples of air, food, or water cannot be completed 
until the samples have been given laboratory tests, a process which may take hours or 
days. On the other hand, radiation can be detected by radiation measuring instruments 
and the presence of colorless and odorless toxic gases may be discovered by physical or 
chemical devices; where no warning devices are present, the physiological effects of such 
gases usually follow so quickly after exposure that many may be warned of the danger 
in sufficient time to protect themselves.

Detection is assisted by the prompt reporting of any unusual enemy actions which 
may indicate possible BW attack. The dropping of unidentified material or sprays from 
airplanes, use of shells or bombs with little or no blast, presence of smokes and mists of 
unknown nature, unexplained increase in the presence of insects such as mosquitoes, 
fleas, or ticks, discovery of any strange weapon lacking an apparent casualty effect— 
these are all methods by which a BW attack might be discovered and possible action 
taken to neutralize or diminish the casualty effect.

The actual means of defense against BW agents is similar in many respects to 
defensive measures against chemical agents. The protective mask is effective against 
aerosols. Immunizing shots; rigid compliance with sanitary measures such as cleanliness, 
pest and rodent control; protection of food and water from contamination and quaran
tine of contaminated places; and discipline of personnel are measures which help to 
decrease BW casualty effects.

The decontaminating agents and procedures which are effective against chemical agents 
are also useful against biological agents.

Ibid.
19 Department of the Army, Dictionary of U.S. Army Terms (AR 320-5, 1958).
20 Senate CBR Study at 10.
21 Ibid. The training and riot control agents, chlorine, tear gas (Chloroacetophenone) 

and a vomiting gas (a mixture of tear gas and adamsite) “are not casualty-producing gases 
under field conditions and have little military purpose except their nuisance value.” Id. 
at 12.

22 Id. at 10.
23 Ibid. The Senate CBR Study also discusses a fifth type, incapacitants (which Kelly
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gases, includes the original gas used in World War I, chlorine, which is 
now outmoded, and the standard choking gases of today, phosgene and 
diphosgene,* 24 which, like chlorine, produce casualty effects by their action 
on the breathing organs, the nose, throat and lungs.25

The second type of toxic agent, nerve gas, is perhaps the most dis
cussed modern CW agent. Its nature and effect was best described by the 
Senate CBR study:

These systemic poisons, developed and stockpiled (but never used) by the 
Germans in World War II, are the most lethal of the gases which have been 
standardized. There are three compounds: tabun, sarin, and soman, all having 
the same physiological action in that they affect the parasympathetic nervous 
system. . . . The United States has adopted sarin (symbol of GB) which is more 
toxic than tabun. All three are quick-acting casualty gases which are effective 
either through inhalation or contact with the skin. They are relatively cheap to 
make and easy to store. As to toxic effect, ... it would take 75 tons of mustard 
gas to equal 1 ton of nerve gas in casualty effect.26

The third and fourth types of toxic agents are blood gases and blister 
gases. The former includes hydrogen cyanide and cyangen chloride, both 
quick acting gases which interfere with the utilization of oxygen by body 
tissues, and arsine, a delayed action agent which not only interferes with 
the functioning of the blood but also injures the liver and kidneys.27 
The blister gases include mustard gas,28 both the World War I and later 
calls “psychochemicals”). These are the least advanced but potentially the most revolutionary 
of the chemical agents. The Senate CBR Study says:

The spectrum of chemical warfare possibilities appears to be on the verge of very 
significant enlargement due to the experiments which are in progress with incapacitants. 
These are of two types, one rendering a person physically incapable and the other mak
ing him mentally incapable of functioning normally for a period of time, after which he 
recovers without ill effects.

While the project is highly classified, it has been divulged that one compound 
being tested is a derivative of lysergic acid, known as LSD 25. One group of incapacitants 
causes temporary paralysis, blindness, or deafness while another produces hallucina
tions and other mental aberrations which affect an individual’s judgment and decision
making abilities. Both groups are nonlethal in the sense that the ratio between incapaci
tating and lethal doses is very large—perhaps of the order of 1,000 to 1.

Since experimentation with these chemicals is far from complete, it may be several 
years before they are ready for military operational use. In the meantime, the potential
ties of these incapacitants call for very serious consideration on the part of our planners 
in the fields of defense and arms control.

Id. at 12.
24 Kelly, Gas Warfare in International Law, Mil. L. Rev., July 1960 (DA Pam. 27-100-9) 

pp. 1, 14-15 [hereinafter cited as Kelly, Gas Warfare].
25 Senate CBR Study at 10.
26 Id. at 11.
27 Ibid.
28 Mustard gas (bis (2-chloroethyl) sulfide) was the most effective gas used during 
World War I and produced more casualties than any other gas. It is a persistent agent 



1962] International Law of War 13

types, and lewisite, an arsenic blister agent, developed too late for use in 
World War I.

In addition to these toxic agents, the other two classifications of CW 
means are smokes and incendiaries. The latter category includes “fuels 
for flamethrowers, flame mines, fire bombs and incendiary grenades,”29 
while the smoke gases are described as:

[A]gents . . . used for screening or for signalling; they were developed and used in 
World War I and also extensively used by both sides in the last World War. 
They are not lethal under most conditions but exposure to very heavy smoke 
concentrations for a short time or to lighter concentrations over prolonged 
periods can be injurious and the burns from the burning particles in white 
phosphorus smoke (WP) are painful and slow healing.30

As with BW agents the most common means of delivery for chemical 
agents are “bursting-type ammunition, generating-type equipment and 
munitions, pressure-type weapons, and spray-type equipment.”31 How
ever, in comparison with the defenses to biological warfare, available 
defensive measures against chemical warfare are much more highly 
developed, at least insofar as the older chemical agents are concerned.32 
Moreover, chemical warfare also differs from BW in that its tactics have 
been worked out in considerable detail. In addition to the experiences of 
World War I, there have been years of earnest preparations for possible 
use of gas, for despite the legal limits on chemical means, no prudent 
military establishment has ever been able to relax these preparations 
completely.

Accordingly, U.S. Army doctrine provides the following six missions for 

and, therefore, effective in harassing and interdiction actions. Besides the World War I 
type of mustard gas (H), there are distilled mustard (HD) and two kinds of nitrogen 
mustards (HN-1 and HN-3); a third (HN-2) is too unstable for military use.

Ibid.
29 Ibid.
30 Ibid. “The most common screening smoke agents are titanium tetrachloride (FM), 

sulfur trioxide-chlorosulfonic acid solutions (FS), hexachloroethane mixture (HC), white 
phosphorus (WP), plasticized white phosphorus (PWP), and oil smoke which is produced 
from petroleum by physical means.” Ibid.

31 Id. at 12.
32 The principal means of defending against toxic chemical agents are effective warning 
devices; defensive equipment (protective masks and clothing); physical or chemical 
devices for detecting the presence of chemical agents; decontaminants, such as soap, 
water, and alkali powders or solutions to neutralize the agents; protective ointments for 
use against blister gas and arsenicals; antidotes (like atropine tartrates, carried by 
troops in syrettes for self-injection when exposed to nerve gases); and, perhaps most 
important of all, a high degree of training in defense measures and discipline in using 
them.

Id. at 13.
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toxic gas: (a) to soften strongly defended enemy positions by using toxic 
agents to inflict casualties among enemy troops; (b) to assist in protecting 
flanks by contaminating terrain with toxic agents and thus hampering 
enemy operations against an exposed flank by forcing the enemy to avoid 
the area or to accept the risk of casualties from crossing the area; (c) to 
assist in isolating enemy positions by contaminating enemy routes of 
supply and reinforcement; (d) to hinder support of enemy operations by 
using toxic agents against enemy troops in reserve, assembly or concentra
tion areas, and against enemy artillery, mortar and missile positions, or 
against enemy supply installations or observation posts; (e) to hinder or 
canalize enemy advances by using toxic agents to reinforce natural 
barriers or engineer obstacles in fixed-type defenses; and (f) to produce 
casualty effect with minimum destruction. However, in listing these 
possible objectives, the Army emphasizes that local commanders do not 
have the authority to order the use of toxic gas; and that they must be 
authorized to do so through command channels.33

From the above it should be apparent that serious thought and 
preparation has gone into the development of a BC capability for the 
United States and that it is an established fact that BC warfare is not 
such an unimportant, peripheral or purely experimental means of war
fare as it is often thought to be. It has enough potential military usefulness 
to warrant its development by a military establishment concerned with 
exploring all of the major forms of modern warfare.34 The fact of its 
practical military value is vital to the legal analysis of BC, since it must 
be remembered that true military utility is the fundamental prerequisite for 
legal use of a means of warfare.35 Hence, if it would appear that BC war
fare has no serious military utility, that it was but a means of increasing 
the horrors of war without any reasonably proportionate military 
advantage, then it could and should be given short shrift by the interna
tional lawyer. However, despite the horror stories which have been 
circulated concerning various forms of BC warfare since 1915, there 
exists the distinct possibility that there are at least some forms of BC 
which would furnish extremely useful means of war, without causing 
any worse effects than are brought about by presently accepted weapons. 
If this has not been definitely proved, at least it may be said that it has 
not been clearly disproved. Thus, while the debate over the potentialities 

33 Department of the Army, Tactics and Techniques of Chemical, Biological and Radio
logical (CBR) Warfare 72-74 (FM 3-5, 1958).

34 Ibid.
33 O’Brien, Military Necessity In International Law 135.
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of BC continues, the international lawyer has an obligation to give 
serious consideration to the legal status of this means of war which could 
very possibly be used in future conflict.36

If the first prerequisite for a realistic legal analysis of BC warfare is 
the recognition that it is a fact of contemporary military life, the 
second is the acknowledgment that, for military as well as for legal and 
moral purposes, “BC” is not a monolithic whole. Here we have to 
confront the same uncritical thinking that has plagued the normative 
analysis of nuclear warfare.37

In all fairness it must be admitted from the outset that there is a 
certain reality to the concept of a unified category of BC weapons. For 
better or worse, certain means of injuring an enemy are categorized “BC,” 
and since this category of weapons has been and remains highly suspect, 
it is true that any use of means within this category raises serious nor
mative problems regardless of the objective merits of the individual 
means in question. Further, it may well be that although some means of 
BC warfare are acceptable they must be prohibited or severely curtailed 
because of normative objections to the whole category of BC means 
qua category. As a practical fact, however, specific BC agents range 
from those which are extremely useful and yet inflict comparatively little 
suffering or injury38 39 to means which are terrible to contemplate and which 
would probably not produce significant military advantages.38 Con

36 See Kelly, Gas Warfare 1-67; Brungs, The Status of Biological Warfare in Interna
tional Law, 1962 (unpublished thesis in Georgetown University Library).

37 See O’Brien, Legitimate Military Necessity 35.
38 For arguments on the military utility of biological and chemical warfare see H.R. Rep. 

No. 815, 86th Cong., 1st Sess. (1959); 106 Cong. Rec. 2117 (1960) (remarks of Representative 
Sikes); Rothschild, Germs and Gas, Harper’s Magazine, June 1959, p. 29. General Rothschild 
contends that many field commanders requested permission to use gas during World War II 
and that they would have been able to take the Pacific islands with very few casualties if 
this request had been granted. Id. at 30; Creasy, Germs and Gas Warfare: Are We Ready?, 
Chicago Sunday Tribune, March 20, 1960 (Magazine), p. 22. General Creasy here contends 
that nerve gas, used with maximum efficiency, could be deadlier than the atomic bomb. See 
also Stubbs, The Critical Importance of CBR in National Defense, Robert A. Welch Founda
tion Research Bull. No. 9, 8-9 (1961); 106 Cong. Rec. 5053 (1960) (remarks of Representa
tive Hechler); Bliss, Germ Warfare, Atlantic Monthly, November, 1952, p. 54; Creasy, 
CBR—Invisible Attack, 5 NATO Civil Defense Bull., June 1959, 24; Fothergill, Biologic 
Warfare and Its Effects on Foods, 38 J. Am. Dietetic Ass’n 249 (1961); Rice, War Without 
Death, This Week Magazine, May 7, 1959, p. 4; Stubbs, Invisible Weapons for the CBW 
Arsenal, Army Information Digest, January, 1960, p. 32; Henney, Chemical Warfare Gives 
Hope for U.S. Arms Lead, Army-Navy-Air Force Register and Defense Times, November 
28, 1959, p. 18.

39 For arguments opposing chemical and biological warfare on purely military grounds 
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sequently, as one begins an analysis of the legal status of BC warfare, 
he must be particularly aware of the fact that he is dealing with a great 
variety of means and that simplistic generalizations may fail to meet the 
requirements of sound legal, as well as sound military, principles.

Ill
The Evolution of the Legal Status of BC Warfare 

in the International Law of War

As mentioned earlier, BC warfare, unlike “conventional” aerial 
bombardment and nuclear warfare has been the object of an impressive 
amount of legal analysis and international legislative activity. As a result, 
many authorities have been inclined to bracket all relevant conventions 
and legal opinions together into one monolithic indictment of BC. 
Since this is unsound from the standpoint of legal analysis, and harmful 
from the point of view of the decision-maker who wants an accurate and 
fair picture of the legal status of BC, certain caveats must be made at 
the outset of our study. If the two strictures which follow seem elementary 
and obvious, they are nonetheless necessary if our analysis of the legal 
status of BC is to be accurate and fair.

First, it is essential that we distinguish ratified, presently viable 
conventions from draft conventions or conventions that failed to go into 
effect for lack of necessary ratifications. A number of conventions of the 
latter two categories are regularly listed side by side with conventions 
actually in force. Moreover, there is a tendency to gloss over this obvious 
distinction and “beef up” the existing conventional law with conventions 
which are of interest only as evidence of the attitudes of international 
law-making bodies at a particular time.

Secondly, there is an indefensible tendency to apply conventional and 
customary rules of one historic period with respect to revolutionary means 
of war of a later period. Yet there is obviously a great, probably un
bridgeable gap between the pre-World War I era and the post-1914 period 
insofar as the methods of war and the laws of war are concerned. We may 
lament this, but it is a fact. Likewise there are obvious historical dis
tinctions to be made between World Wars I and II and between the 

see Rosebury, Peace or Pestilence: Biological Warfare and How to Avoid It (1949); 
Cohen, The Target Is Man 19 (Shan-ti Sena Publications); Noel-Baker, The Arms Race 
(19S8); Pugwash International Conference of Scientists, On Biological and Chemical 
Warfare, 15 Bull. Atomic Scientists 337-39 (1959); Pugwash International Conference 
of Scientists—Statement on Biological and Chemical Warfare, 184 Nature 1018 (1959).
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pre- and post-Hiroshima worlds.40 In view of these contrasts, it will be a 
major contention of this paper that insofar as conventional or customary 
rules of law (as distinguished from perennial principles such as the right 
of legitimate military necessity or the right of reprisal) are concerned, 
one may attribute to states the intention to be bound only with respect 
to means of war then known to them. To contend, for example, that a 
state agreeing to a provision of the 1907 Hague Rules of Land Warfare 
prohibiting use of “poison” intended to deny itself forever the use of 
then-unknown forms of BC and nuclear warfare is to impute to such a 
state an indifference to its sovereign prerogatives and responsibilities that 
is as unreasonable as it is unlikely. Yet the legal debates over BC quite 
frequently produce examples of just this kind of reasoning.41

As a result, our analysis will emphasize the distinction between the law 
before and after the Geneva Gas Protocol of 1925; in the section on the 
pre-Geneva law two divisions will be observed: (1) Conventional and 
customary law on BC before World War I, and (2) The practice of 
World War I and the immediate reaction to the use of gas, 1918-1925.

THE STATUS OF THE LAW OF WAR PRIOR TO
THE GENEVA PROTOCOL OF 1925

Conventional and Customary Law on BC Before World War I
The starting point in the evolution of the international conventions 

which culminated in the Hague Conventions on the Laws and Customs of 
War of 1899 and 1907 was the St. Petersburg Declaration of 1868. In 
part it stated:

That the only legitimate object that States should endeavor to accomplish 
during war is to weaken the military force of the enemy;

That for this purpose it is sufficient to disable the greatest possible number of 
men;

That this object would be exceeded by the employment of arms which uselessly 
aggravate the sufferings of disabled men, or render their death inevitable;

That the employment of such arms would, therefore, be contrary to the laws 
of humanity.42

This Declaration is still binding on signatories as ratification was not 

40 See O’Brien, Legitimate Military Necessity 92-94, 99.
41 Singh, Nuclear Weapons and International Law 154 (1959); Spaight, Air Power 

and War Rights 275-76 (3d ed. 1947); Schwarzenberger goes so far as to suggest that 
nuclear war is governed by the Hague Regulations of 1907. Schwarzenberger, The Legality 
of Nuclear Weapons 48 (1958).

42 The Netherlands Government, Documents Relating to the Program of the First Hague 
Peace Conference 25 (1921).
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required.43 Aside from outlawing a number of archaic and militarily un
necessary devices, the main application of this Declaration in more recent 
times has been in the area of BC warfare, where there has developed a 
tendency to relate prohibitions against the use of poison and poisoned 
weapons to the St. Petersburg “principles.” Such an application, how
ever, has led to considerable confusion.

Contained in the Declaration there are at least two important principles 
relating to the means of war: (1) a prohibition against the infliction of 
superfluous suffering; (2) a prohibition against the employment of 
arms that make death inevitable. The former principle is the broader 
and could be taken to include the latter. As regards BC warfare, while 
the second prohibition against weapons rendering death inevitable is 
sometimes applied to lethal poisons and poisoned weapons, it could also 
be applied to massive use of BC means which would condemn to death 
all persons regardless of their relationship to the war. However, this 
interpretation has not been particularly developed, probably because it 
can better be included in other concepts, such as the principle of propor
tionality and prohibition against indiscriminate direct attacks on non- 
combatants. Moreover, it is highly questionable whether there can be, 
or ought to be, a blanket prohibition against means of warfare which 
make death inevitable; in certain cases such means would be appropriate, 
in others they would not.

More attention has been accorded to the Declaration’s first prohibition 
dealing with the concept of superfluous suffering, and its relation to poison 
and poisoned weapons. In expressing this relationship, some simply in
clude the prohibition against poison and poisoned weapons in the general 
category of superfluous suffering;44 others state the general principle 

43 Spetzler, Luftkrieg und Menschlichkeit 88 (1956). The adherents are Belgium, 
Denmark, France, Germany (by succession), Great Britain, Greece, Italy, the Netherlands, 
Norway, Austria, Persia, Portugal, Sweden, Switzerland and Turkey. Hungary may or may 
not admit to succession of the obligation from Austria-Hungary. Russia was a signatory 
but the Soviet Union has refused to admit succession to Tsarist treaties. Brazil adhered to 
the Declaration in 1869.

44 Schwarzenberger, op. cit. supra note 41, at 29 n.34. Schwarzenberger notes that 
Oppenheim confused and merged the prohibition against poison and poisonous weapons 
with the prohibition against inflicting superfluous suffering to the point of thinking that 
Article 23(a) of the Hague Regulations prohibited the use of poisoned weapons as well as 
weapons calculated to cause unnecessary suffering. Schwarzenberger continues:

Subconsciously, this error may have been facilitated by a line of thought which can be 
traced back at least to Vattel, Le Droit des Gens (1958-Vol. II; Bk. Ill, Chap. VIII, 
Para. 156), that the use of poisoned arms is not called for by the necessities of war 
and, therefore, amounts to unnecessary cruelty.

Id. at 28-29.
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prohibiting superfluous suffering and list poison and poisoned weapons 
as the first example of a specific rule derived from the principle.45 46 One 
writer even considers the rule against the use of poison as arising from 
an entirely independent and extremely old principle, while the principle 
prohibiting superfluous suffering is of comparatively recent origin and 
is limited to a few prohibited projectiles.46

The better view would appear to be that offered in the United States 
Army’s manual on the Law of Land Warfare: “What weapons cause 
‘unnecessary injury’ can only be determined in the light of the practice 
of states in refraining from the use of a given weapon because it is believed 
to have that effect.”47 However, even this interpretation can be applied 
only with the following cautions: (1) Neither BC warfare taken as a 
single category, nor biological or chemical warfare considered separately 
are monolithic forms of warfare, and it is obviously unwarranted to con
demn them generically on the grounds that they cause superfluous suffer
ing; (2) the phrase “superfluous suffering” requires some definition in 
order to determine the extent of its prohibitions. Conceivably, some means 
of warfare fall within this area of prohibitions intrinsically. However, 
short of identifying these on the basis of the practice of nations, as the 
American field manual suggests, the question requires a comparative 
analysis of alternative weapons and is so subjective as to render such 
efforts hopeless.48 A more fruitful approach would involve a discriminat
ing application of the principle of proportionality to different types of 
BC weapons in the context of their normal or anticipated employment.

In summary, the prohibition against superfluous suffering as set forth 
in the St. Petersburg Declaration is legally binding only insofar as it is 
a part of the general principle of proportionality. Its status as an in
dependent norm is extremely questionable and, as Stone says, it has 
“little relevance to modern warfare.”49 To the extent that the concept 
has validity, it is in principle no more applicable to BC warfare than 

45 Hall, International Law 636 (8th ed. Higgins 1924); Singh, op. cit. supra note 41, at 
148-54.

46 Spaight holds that the prohibition against superfluous suffering “means ‘today,’ 
in practice, that explosive and expanding small-arms munition is banned. Attempts to 
enlarge the scope of the rule have been made without success.” Spaight, op. cit. supra note 41, 
at 197.

47 Department of the Army, The Law of Land Warfare 18 (FM 27-10, 1956) [here
inafter cited as FM 27-10].

48 McDougal & Feliciano, Law and Minimum World Public Order 634-35 (1961).
49 Stone, Legal Controls of International Conflict 552 (1954) [hereinafter cited as 

Stone, Legal Controls).
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to any other kind of war, and evidence that the concept applies to BC 
must therefore be sought in specific conventional and customary rules.

The second significant declaration for our purposes was The Hague Gas 
Declaration of 189950 51 52 53 which stated that the signatories, “inspired by the 
sentiments which found expression in the Declaration of St. Petersburg” 
agree: “. . . to abstain from the use of projectiles the sole object of which 
is the diffusion of asphyxiating or deleterious gases.”61

Some writers take the view that this Declaration was declaratory of a 
fundamental principle of international law.62 However, the majority of 
authorities63 appear to give it a narrow interpretation, pointing to the 
fact that the Declaration is limited to “projectiles the sole object of which 
is the diffusion of asphyxiating or deleterious gases.” At any rate, it would 
appear that: (1) the Declaration was generally disregarded by both sides 
in World War I and that, post-war pro-Allied recriminations to the con
trary notwithstanding, it did not survive the war as an effective con
ventional restraint on gas; and, (2) even if it did, its narrow scope, which 
invites strict interpretation, renders it inadequate to deal with the com
plex weapons presently available under the broad heading of BC. It 

50 Declaration (IV, 2) Concerning Asphyxiating Gases, signed at the Hague, July 29, 1899.
51 Hague Conventions and Declarations of 1899 and 1907, 225 (2d ed. Scott 1915) 

[hereinafter cited as Scott, Hague Conventions and Declarations], Captain Mahan of the 
U.S. delegation opposed the Declaration on the grounds that “no shell emitting gas is as 
yet in practical use” and that, therefore, “a vote taken would be taken in ignorance of the 
facts.” Instructions to the American Delegates to the Hague Peace Conferences and Their 
Official Reports 36-37 (Scott ed. 1916) [hereinafter cited as Scott, Hague Instructions], In 
taking this position Mahan was following the instructions of Secretary of State Hay. 
Scott, Hague Instructions 7-8. This attitude was to recur in official United States policy with 
regards to BC warfare although it was to be challenged frequently by American advocates 
of prohibition of BC.

52 E.g., Singh, op. cit. supra note 41, at 154-55. In one of his several confusing 
statements on this subject, Lauterpacht says that the Hague Declaration “gave expressions, 
in this particular sphere, to the customary rules prohibiting the use of poison and of 
material causing unnecessary suffering.” 2 Oppenheim, International Law 342 (Lauterpacht 
ed. 1948) [hereinafter cited as 2 Oppenheim-Lauterpacht].

53 2 Fauchille, Droit international public 120 (1921); Greenspan, The Modern Law of 
Land Warfare 355 (1959); 1 Rolin, Le Droit moderne de la guerre 325-26 (1920) ; Spaight, 
op. cit. supra note 41, at 189; Spetzler, op. cit. supra note 43, at 93-94; Stone, Legal 
Controls 554. Schwarzenberger notes the narrowness of the Declaration and rejects it as 
a basis for prohibiting nuclear weapons. Schwarzenberger, The Legality of Nuclear Weapons 
37 (1958). Hyde considers that the United States as a non-adherent to the Declaration is not 
bound by it; he apparently does not think that it is declaratory of any binding 
customary rules, 3 Hyde, International Law 1819. Tucker does not even mention the 
Declaration.
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should also be noted that the United States is not bound by the Declara
tion nor by any rule of customary law specifically traceable to it.

A third significant limitation upon the permissible means of warfare 
was formulated in Article 23(a) of the Hague Rules on Land Warfare 
of 1907 which provided that it is prohibited “to employ poison or poison 
arms.” Although little effort has been made to define these terms, the 
ratio underlying this prohibition of poison and poisoned weapons, which 
emerged in the 17th century, appear to be the following: (1) they were 
treacherous; (2) they were cruel, i.e., they caused superfluous suffering 
or made death inevitable; and (3) they were dishonorable. [As one writer 
has pointed out, although these prohibitions “are formulated usually as 
one rule with two branches,” it is doubtful whether this is advisable, for 
the ratio behind these rules is not necessarily the same. While poison is 
normally administered in a secretive manner, poisoned weapons may be 
openly employed.54]

It is well established that these rules were declaratory of customary 
international law,55 and most authorities agree that some opposition to 
poison and poisoned weapons is to be found among the earlier predeces
sors of the principal modern nations.56 However, it is difficult to avoid 
the conclusion that the prohibitions contained in Hague Rule 23(a) 
are not based on the application of any universal, immutable principle or 
concept but that they simply represent the consensus among European 
nations from the 15th to the 20th century that the use of poison and 
poisonous weapons then known was considered barbaric and was out
lawed among civilized nations. The reasons for this consensus are vari
ous; some apply today, some do not. Admittedly, a consensus resulting 
in a customary rule of international law may not be lightly cast aside 

54 Schwarzenberger, op. cit. supra note 41, at 26.
55 FM 27-10 at 6. The declaratory nature of the Hague Rules was also established at 

Nuremberg. See Office of United States Chief of Counsel for Prosecution of Axis Criminality, 
Nazi Conspiracy and Aggression 50-51 (1947).

56 2 Phillipson, International Law and Custom of Ancient Greece and Rome 209 (1911) ; 
Singh, op. cit. supra note 41, at 1S4; Spaight, op. cit. supra note 41, at 276; 2 Westlake, 
International Law 57 (1913). Fauchille points to the 19th century consensus evidenced 
by article 70 of Lieber’s code and article 13 of the Brussels Declaration of 1874. 2 Fauchille, 
op. cit. supra note 53, at 123. For the development of rules on this subject by the 
Institut de Droit International see Schwarzenberger, op. cit. supra note 41, at 26. Schwarzen
berger states that the origin of the prohibition against such means in the “European law of 
nations” can be traced only from the 15th century and that full acceptance of such pro
hibitory rules of customary law may be established by the beginning of the 18th century. 
Id. at 30-31.
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or deprecated. It is undoubtedly true today that the customary law of 
war prohibits assassination of enemy civil and military leaders by poison
ing. Poisoned spears, swords, arrows, daggers or bayonets are still pro
hibited. But the former has little to do with the principal means of BC 
warfare and the latter appears to have virtually no relation to modern 
weaponry, BC or otherwise.

There does remain, however, one extremely practical and controversial 
aspect of this question, namely, the poisoning of food and water supplies 
(which is believed to be the only genuinely troublesome facet of Article 
23(a)). However, it seems highly questionable whether Article 23(a) 
was meant to apply in any way to chemical warfare. Had its framers 
intended to include gas they could have done so explicitly but instead 
they seem to have preferred to leave that subject to the Hague Gas 
Declaration of 1899. The question about the scope of this Article is 
thus narrowed to whether it applies to some or all existing forms of 
biological warfare.

In seeking to clarify the relation of Article 23(a) to biological warfare, 
it should be remembered that nothing approaching a real capability for 
widespread, systematic attacks on water and food supplies existed in 
1907 or during World War I. This state of affairs, then, presents the 
same kind of problem encountered with respect to chemical and nuclear 
warfare, viz., the difficulty of literal application, based more on semantics 
than on a persuasive showing that the intention of the framers was to 
establish broad, conventional prohibitions to weapons and weapons sys
tems non-existent at the time the conventions were drafted.67 For this 
reason it is submitted that, although Hague Rule 23(a) may be inter
preted to include biological warfare, this provision should be interpreted 
as encompassing only those forms of biological warfare which had been 
used in war up to 1907.68 57 58 *

57 As Julius Stone has observed:
There had long been rules of customary law forbidding the poisoning of food, the 

poisoning or contamination of water supplies, and the use of weapons. These restraints, 
however, which at first presented themselves in the light of applications of the principles 
of chivalry and humanity, cognate to the rules against killing by treachery, or killing 
of a surrendered enemy, took on quite a different appearance as scientific knowledge 
created the major weapon of poison gas and bacteriological warfare.

Stone, Legal Controls 353-54; See O’Brien, Legitimate Military Necessity 100.
58 Tucker says that Hague Rule 23(a)
would apply—if at all—only in the event a poisonous gas is both odorless and color
less. In the latter case, detection and prior warning might prove impossible and there 
would be clearer grounds for assimilation of poisonous gases under the rule prohibiting 
poison, since the latter is based principally upon the conviction that the use of poison 
constitutes a form of treachery. Presumably the same considerations would apply 
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Thus we find the pronouncements of the St. Petersburg Declaration, 
the Hague Gas Declaration of 1899 and Article 23(a) of the Hague 
Rules on Land Warfare somewhat limited in scope and in their ap
plicability to present-day BC warfare questions. Inasmuch as each of 
these drafts was directed toward means of warfare then in existence, 
it would be greatly overstating their effect to say that subsequently 
developed methods of BC warfare were intended to be included in their 
prohibitions. As a result, we must look to later sources of authority, 
either documentary or customary in nature, for further clarification of 
international legal attitudes with respect to BC warfare, and their present- 
day applicability.

World War I and the Immediate Reaction to the Use of Gas
The conventions analyzed above, after having been hailed as salutary 

codifications of customary law, met their first real test in World War I. 
In the realm of BC warfare, as in many others, they suffered disastrous, 
widespread repudiation, for on the evening of April 22, 1915, the Allied 
defenders of Ypres were attacked by Germans employing chlorine gas 
discharged from cylinders.59 As was to be expected, international law 
authorities in the Allied countries and a good part of world public opinion 
branded this attack as another typical German atrocity.60 Interestingly, 
however, not only did the Allied Governments not protest the Ypres 
attack,61 they apparently were not even interested in eliminating gas 

in considering the legality of bacteriological and biological weapons, even though such 
weapons are used only against combatant forces.

Tucker, The Law of War and Neutrality at Sea 52 n.15 (1957).
69 The effect of this attack was spectacular. Those who fled in horror from the gas 

left behind them heavy casualties and a four-mile wide gap in the front—an incredible 
break-through for trench warfare. The Germans, however, were utterly unprepared to 
exploit this break-through and it appears that the victorious troops were not enthusiastic 
about trusting their own crude gas masks in the contaminated areas. The front was 
restored and one of the greatest opportunities to break the deadlock on the western front 
was lost. Great Britain, Official History of the Great War—Operations France and Belgium 
1915, 177-91 (Edmonds ed. 1928). 2 Buchan, A History of the Great War 43, 46-48 (1922).

60 See Bidou, Histone de la grande guerre 191-92; 2 Buchan, op. cit. supra note 59, at 
43; 2 Fauchille, op. cit. supra note 53, at 121. Even the Germans appear to have been nervous 
about the use of gas. In a graphic illustration of the “reprisal mentality” the Germans 
claimed that the Allies used gas first in a wireless communique of April 17, 1915 which 
stated, “Yesterday, east of Ypres, the British employed shells and bombs with asphyxiating 
gas.” Liddell-Hart, The Real War, 1914-1918, 178 (1931); see also 2 Rolin, op. cit. supra note 
53, at 327; Fauchille, op. cit. supra note 53, at 30-31.

61 See Kelly, Gas Warfare 37 n.171. The only protest against gas was made by the Red 
Cross on February 6, 1918 and was directed to both sides. The Allies indicated that if the 
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warfare. They ignored the rule that before invoking the right of reprisal, 
a belligerent is supposed to exhaust all other means of inducing the 
enemy to desist from illegal practice and instead proceeded to develop 
their own gases and means of delivery. Gas was henceforth a standard 
part of the weapons systems of the belligerents who possessed the 
capability to use it.62

After the war the international law experts in the victorious nations 
continued to emphasize that the use of gas by the Germans had been 
illegal and that the Germans were responsible for unleashing this 
dreaded form of warfare.63 However, with few exceptions they made no 
effort to evaluate the legitimacy of the Allied adoption of gas as a means 
to be used at their own discretion, entirely independent of German prac
tice.64 The Allied policies on gas, then, were not carried out either in 
the spirit or letter of the right of reprisal. These were, rather, a glaring 
example of the “breach of contract” approach. In short, the justification 
used maintained that since the law had been broken, it was no longer 
binding on anyone.

In any event, the post-war temper of the international community was 
extremely hostile to any kind of warfare. In this mood chemical, and to 
a lesser extent biological, warfare was subjected to particular condemna
tion. Article 171 of the Versailles Treaty stated “the use of asphyxiating, 
poisonous, or other gasses and of analogous liquids, materials, devices 
being prohibited, their manufacture and importation are strictly forbidden 
to Germany.”65 One is inclined, however, to inquire when these means 
were “prohibited,” and especially whether they were prohibited between 

German Government would agree to abandon gas they would be “inclined to examine the 
proposition.” 6 Hackworth, Digest of International Law 269 (1943). Kelly notes that the 
German reaction took the extreme form of the “fighting for our very existence” 
motif. In this mood the Germans were not willing to renounce any method of warfare. Kelly, 
Gas Warfare 37 n.171.

62 The French were able to attack with gas by July and August of 1915 and the British 
obtained a definite success with a chlorine attack at Loos on September 25, 1915. By June, 
1916, the British were opening their Somme offensive with gas attacks. Surely these were 
not “reprisal” attacks. For a good short summary of the evolution of Allied policy, see 
Kelly, Gas Warfare 8-11. See also the summary of Bidou, op. cit. supra note 60, at 192-94.

63 2 Fauchille, op. cit. supra note 53, at 121-24; Hall, International Law 637 n.2 
(8th ed. Higgins 1924); 1 Rolin, op. cit. supra note 60, at 27.

64 Among the very few objective and candid analyses are 3 Hyde, International Law 
1819-20; McDougal & Feliciano, Law and Minimum World Public Order 633 (1961).

65 3 Senate Comm, on Foreign Relations, Treaties, Conventions, International Acts, 
Protocols and Agreements Between the United States and Other Powers, S. Doc. No. 348, 
67th Cong., 2d Sess. 3402 (1923). (Emphasis added.)
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1915 and 1918 when the Allies used them, not as limited reprisal weapons 
but as a matter of standard operating procedure.

Inasmuch as the same provision appeared in the Berlin Treaty of 
August 25, 1921, concluding hostilities between the United States and 
Germany, it has been said that the United States thus recognized the 
legal prohibition of gas in a binding international agreement. As against 
this, however, it must be mentioned that the United States never really 
agreed to or took seriously all of the punitive provisions of the Versailles 
Treaty.66 Moreover, the Versailles Treaty has been denounced, criticized 
and violated so many times that its relevance to our problem is extremely 
dubious. In addition, the United States has ignored Article 171 in its 
numerous statements asserting that it is not bound by a prohibition of BC 
warfare, although such statements are confusing, inasmuch as the object 
of the provision was to deny BC to Germany only.67

Article V of the Washington Treaty of February 6, 1922, represents a 
much more serious demonstration of the post-World War I interest of the 
United States and other major powers in the elimination of BC warfare. 
It states:

The use in war of asphyxiating, poisonous or other gases, and all analogous 
liquids, materials or devices, having been justly condemned by the general 
opinion of the civilized world and a prohibition of such use having been de
clared in treaties to which a majority of the civilized Powers are parties;

The Signatory Powers, to the end that this prohibition shall be universally 
accepted as a part of international law binding alike the conscience and practice 
of nations, declare their assent to such prohibition, agree to be bound thereby 
as between themselves and invite all other civilized nations to adhere thereto.68

The United States ratified this treaty on June 9, 1925. However, it 
was to come into effect only if ratification was unanimous and France 
failed to ratify it, not, ironically, because of Article V but because of the 
strict limitations placed on submarines. But for this utterly fortuitous 
fact, the United States would be a party to a convention outlawing BC. 
Other conventions did take effect, however. A similar convention was 
agreed to by the Central American Republics, February 7, 1923; again 
in 1923 the United States and seventeen other states adopted a resolution 
at the Fifth International Conference of American States at Santiago, 

66 See 3 Hyde, International Law 1821; Kelly, Gas Warfare 24-2S. Kelly notes that the 
scope of article 171 is much broader than that of the Hague Declarations of 1899.

67 Department of the Navy, Law of Naval Warfare, art. 612(b) (1957), cited in 
Tucker, op. cit. supra note 58, at 410.

68 3 Senate Comm, on Foreign Relations, op. cit. supra note 65, at 3118-19; 2 Hudson, 
International Legislation 794 (1931).
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Chile, recommending that governments “reiterate” the prohibition of 
the use of the BC weapons mentioned in the Treaty of Washington.69

Thus the period between World War I and the drafting of the Geneva 
Draft Protocol of 1925 was one of intense activity insofar as BC warfare 
was concerned, and the product of this activity seemed to be impressive 
at the time. Yet if we sum it up objectively we find only: (a) one punitive 
provision of the Versailles Treaty directed solely at Germany, (b) a con
vention that failed of ratification, (c) a convention involving several 
small states whose military importance was nil, and (d) an inter-Ameri
can resolution “reiterating” the provisions of the convention which was 
never to come into effect. Viewed in this fashion, these “evidences of a 
rule of international law” are not as impressive as they are when “ticked 
off” in a long list of alleged proofs of the prohibition of BC warfare.

THE GENEVA PROTOCOL OF JUNE 17, 1925
When we consider that the Geneva Protocol of June 17, 1925, has 

been one of the most durable of the many conventions designed to regu
late warfare, it is somewhat startling to discover that the Protocol was 
the product of a Conference which was not convened for the purpose of 
drafting it! The Conference which met from May 4th to June 17th, 1925, 
was formally concerned with the problem of “International Trade in 
Arms and Ammunition and in Implements of War.” The draft convention 
on this subject which was submitted to the Conference did not even men
tion BC warfare in its definition of “arms.”70

However, at the first plenary meeting the United States delegate, Mr. 
Burton, submitted an amendment to Article I of the Convention wherein 
definitions of arms were made. Burton’s amendment took the form of an 
acknowledgment that chemical warfare was “justly condemned” and 
legally prohibited and that the parties to the convention agreed to prohibit 
all exports of substances intended or designed for use in chemical war-

69 For the Central American Treaty see 2 Hudson, op. cit. supra note 68, at 942, 945. 
For the Resolution of the Fifth International Conference of American States, May 3, 1924, 
which recommended that “the Governments reiterate the prohibition of the use of 
asphyxiating or poisonous gases, and all analogous liquids, materials or devices,” see 
U.S. Dep’t of State, Report of the Delegates of the United States of America to the Fifth 
International Conference of American States 196 (1924).

70 Text of the Draft Convention Submitted to the Conference, Article 1, League of 
Nations, Conference for the Control of International Trade in Arms, Munitions and Imple
ments of War, Geneva, May 4th-June 17th, 1925. 9 Doc. A.13.1925, 17-18 (1925) [herein
after cited Proceedings, Geneva Arms Conference, 1925].
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fare.71 General Sosnkowski of Poland promptly urged the addition of 
“bacteriological warfare” to the amendment.72

There was unusual unanimity in the enthusiastic reaction of the Con
ference to Burton’s proposal.73 These proceedings offer extraordinarily 
persuasive evidence of the revulsion of a representative group of states
men and military men toward chemical and biological warfare then 
existing. However, the possibility of the need for reprisals against viola
tions of a ban on BC never left the minds of the delegates. They were 
quick to agree with those who suggested that a prohibition of trade in 
BC weapons was impossible, practically speaking, since the substances 
used for BC war often had legitimate uses. Moreover, if BC were il
legally used, a nation which lacked the means to retaliate in kind would 
be at an unjust disadvantage if it could not import BC weapons.74 *

Ultimately the Conference decided not to include references to BC 
in the Convention, or to recommend that a future conference be devoted 
to the subject, or to recommend that all nations adhere to Article 5 
of the Washington Treaty of February 6, 1922. Instead they prepared a 
separate protocol which states in part:

Whereas the use in war of asphyxiating, poisonous or other gases, and of 
all analogous liquids, materials or devices, has been justly condemned by the 
general opinion of the civilized world; and

Whereas the prohibition of such use has been declared in Treaties to which 
the majority of the Powers of the world are Parties; and

To the end that this prohibition shall be universally accepted as a part of
International Law; binding alike the conscience and practice of nations;

Declare: That the High Contracting Parties, so far as they are not already 
Parties to Treaties prohibiting such use, accept this prohibition, agree to extend 
this prohibition to the use of bacteriological methods of warfare and agree to 
be bound as between themselves according to the terms of this declaration.76

Virtually all of the great powers and most of the small powers existing 

71 Verbatim Report of the General Committee, 1st meeting, May 7, 1925, Proceedings, 
Geneva Arms Conference 25 (1925).

72 Id. at 29.
73 Id. at 25-31.
74 See League of Nations, Report of the General Rapporteurs, Chemical and Bacteriological

Warfare, Proceedings, Geneva Arms Conference 10, 13-18 (1925) (remarks of Japanese, 
Italian, Dutch, and French delegates).

76 Protocol Prohibiting the Use in War of Asphyxiating, Poisonous or Other Gases, 
and of Bacteriological Methods of Warfare. 3 Hudson, International Legislation 1670-72 
(1931).
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at the time ratified the Protocol.76 However, the United States and Japan 
have not.77

The real significance of the Geneva Protocol is far from clear and 
will depend on how the following questions are answered: (1) Was the 
Protocol declaratory of existing conventional international law when it 
was drafted? (2) Was it declaratory of customary international law?
(3) If the Protocol was not declaratory of either conventional or cus
tomary law, but was of a primarily contractual character, then how ex
tensive were the limitations imposed by this agreement? and (4) If there 
is doubt as to the declaratory nature of the Protocol in 1925, has sub
sequent international practice confirmed it to the point that it expresses 
legal rules which are binding on all nations, regardless of whether they 
have adhered to it?

Regarding the first question, it will be recalled that the authors of the 
Protocol indicated that most nations were already parties to inter
national agreements prohibiting BC warfare. As has been argued in this 
article, the pre-1914 convention law does not support such a contention 
since most of the seemingly relevant provisions were ambiguous and of 
dubious application, and the most relevant, the Hague Declaration of 
1899, was either ignored or distinguished to nothingness in the First 
World War. Moreover, in view of the fact that all of these rules were 
drafted in ignorance of the real nature of post-1915 chemical warfare 
and with only the insignificant and esoteric categories of “poison and 
poisoned weapons” in contemplation, it does not seem proper to interpret 
them as clear-cut prohibitions against BC warfare. This would leave the 
post-1918 treaty provisions, which, as has been indicated, are decidedly 

7G The adherents to the Geneva Protocol are as follows: Austria, Belgium, Bulgaria, 
Canada, Chile, Czechoslovakia, Denmark, Egypt, Estonia, Finland, France, Germany, Greece, 
India, Italy, Latvia, Lithuania, Luxembourg, Netherlands, Norway, Poland, Portugal, 
Rumania, Russia, Spain, Sweden, Switzerland, Thailand, Turkey, United Kingdom, Venezuela, 
Yugoslavia. This information was obtained from the United States Department of State.

77 The Protocol was sent to the Senate for its advice and consent on January 12, 1916, 
but as in the formation of the League of Nations Covenant, having taken the lead in 
promoting the drafting and acceptance on this subject, the United States failed to ratify 
it. See Kelly, Gas Warfare 34. Strong opposition was registered in the open hearings con
ducted on the treaty. However, soon after its ratification of the Washington Treaty, the 
Senate swung back to the thinking of Mahan and Root and held it preferable to protect 
a freedom to decide on the use of BC on a case-by-case basis. See supra note 51. For the 
complete Senate debate see 68 Cong. Rec. 141-54 (1926). Comments on the Protocol in the 
House of Representatives may be found id. at 1966-69, 2088-90. The Protocol was returned 
to committee on December 13, 1926 and languished there until it was withdrawn, along with 
a number of obsolete treaties, by President Truman in 1947. 16 Dep’t State Bull. 726 (1947).
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unimpressive with the possible exception of Article 5 of the Washington 
Treaty of 1923. But this is the best that can be adduced to support 
the contention that BC was already legally “condemned” in 1925. In 
other words, an affirmative answer to the first question rests primarily on 
the authority of a treaty which was destined never to come into force 
and which was only adhered to by a few powers during its brief embryonic 
life.

With respect to the second question, the relation of the Protocol to 
customary international law, the response must be brief and brutal. At 
the first opportunity, with not even an obeisance to the requirements of 
the right of reprisals, the participants in World War I engaged in what 
amounted to unlimited gas warfare. The “custom” of the major powers 
was to employ chemical warfare (biological warfare had not been suf
ficiently developed to have given rise to any pattern or practice). The 
post-war conventions must therefore be viewed as attempts to create 
new law since surely the state of international practice, as of November 
11, 1918, was such as to condone the use of chemical warfare.

As shown above, although a reading of the proceedings of the Con
ference leaves little doubt that the delegates believed BC to have already 
been prohibited to all major nations by a number of international agree
ments,78 this seemingly sincere conviction appears to be quite simply 
erroneous. Moreover, aside from its questionable validity, this belief 
presents the additional question that if the law was already quite definite 
and binding on all nations, how could one condone adherence to this 
instrument, allegedly restating an existing universal rule, when the 
binding effect of such ratifications was strictly limited to the other signa
tories? This paradox arises out of the fact that virtually all of the major 
military powers ratified the Protocol subject to a reservation similar to 
that of Great Britain which stated:

(1) The said Protocol is only binding on His Britanic Majesty as regards those 
powers and States which have both signed and ratified the Protocol, or have 
finally acceded thereto:
(2) The said Protocol shall cease to be binding on His Britanic Majesty towards 
any Power at enmity with him whose armed forces, or the armed forces of whose 
allies, fail to respect the prohibitions laid down in the Protocol.79

78 See, e.g., the statements of General de Marinis (Italy), Rapporteur of the Technical 
Military Committee, and the Earl of Onslow (Great Britain) as regards chemical warfare, 
Proceedings, Geneva Arms Conference 308, 312 (1925).

79 94 L.N.T.S. 65 (1929). The Soviet reservations read as follows:
(1) That the said Protocol only binds the Government of the Union of the Soviet 
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India reiterated the reservation; France and the Soviet Union made 
the same points in slightly differently worded reservations.

These reservations engender a basic dilemma which confronts those 
who claim that the Geneva Protocol was declaratory of existing interna
tional law. If BC warfare was legally condemned, and that condemnation 
was evidenced by widespread reiteration in international treaties so 
that there was a universally binding rule of international law prohibiting 
it, how could any state place conditions on the observance of such a 
universal rule? In other words, if it is true that BC warfare was already 
legally condemned, it would seem that the Geneva Protocol, as qualified 
by the reservations oj most of the more powerful adherents, had a retro
gressive effect in that it permitted states to put limitations and conditions 
on the observance of a prior universal rule. They can be interpreted to 
mean that there is no legal prohibition against BC binding on the state 
making the reservation, except that contained in the Geneva Protocol.

If BC had already been prohibited, of course, it was still possible, as 
the framers of the Protocol recognized, to use it as a legitimate reprisal. 
But this exception did not have to be written into a reservation; it is 
fundamental to the law of war. However, the British, French and Soviet 
reservations tend to go beyond the legitimate right of reprisal. They seem 
to adopt the “breach of contract” view of reprisals such that any second 
use is permitted once the initial ban has been broken.

Moreover, these reservations also seem to say that there is no prohibi
tion against BC warfare, not even against its first use, as between signa
tories and nonsignatories. Thus, if Great Britain or the Soviet Union 
were at war with a state that had adhered to the Hague Conventions, 
the Hague Gas Declaration and all of the other treaties that were sup
posed to have prohibited BC, but not to the Geneva Protocol, then Great 
Britain or the Soviet Union would be free to employ BC warfare ab 
initio, even absent its use by the state not adhering to the Geneva 
Protocol.

In other words, the reservations of the British and Russian variety say, 
in effect, that there is certainly a universally binding rule of international 
law prohibiting BC warfare and we reiterate our adherence to that rule— 

Socialist Republics in relation to the States which have signed and ratified or which have 
definitely acceded to the Protocol.

(2) The said Protocol shall cease to be binding on the Government of the Union of 
the Soviet Socialist Republics in regard to all enemy States whose armed forces or 
whose Allies de jure or in fact do not respect the restrictions which are the object of 
this Protocol.

Ibid.
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but only as regards powers which adhere to this Protocol. Such a position, 
however, is patently contradictory. Thus, in answering our third question 
it would seem necessary to admit that the Geneva Protocol merely set up 
a new rule of the most limited sort as between participating parties only.

It may be unfair to push the interpretation of the combined effects of 
the Protocol and the reservations to this point; very possibly the parties 
did not have such extreme possibilities in mind. But this dilemma must 
be faced; for if, as is believed, there was no clear-cut prohibition against 
BC warfare in 1925, then the conventional law on the subject is governed 
by the Geneva Protocol alone. And in view of the strictly contractual 
cast of the Protocol and the main reservations thereto, this creates a very 
serious problem with respect to nonadherents such as the United States 
and Japan.

Clearly neither the United States nor Japan is bound by a convention 
to which it did not adhere, even though the convention might appear to 
be of the “international legislative” type.80 The only way in which non-

80 It is important to emphasize that an “international legislative” convention is 
in no way comparable to the “legislation” enacted by a legislative body. A legislative act 
makes law which is binding on all within the jurisdiction of the legislative body, whether 
they consent or not. Whatever its aspirations to “universality,” the jurisdiction of that kind 
of legislative act which is a so-called “law-making treaty” is strictly limited to the parties 
which sign and ratify the instrument. That this is so may be seen in part from the long 
debate that has existed over reservations to international agreements which had a “universal 
purpose” and sought universal adherence. The traditional view is expressed by Green H. 
Hackworth. He holds that reservations are a modification of an agreement and must 
receive the approval of the other parties to a multilateral agreement unless otherwise 
specified in the convention. 5 Hackworth, Digest of International Law § 482, at 130 (1945). 
This strictly contractual approach is also found in the dissenting opinions of the Genocide 
Case, [1951] I.C.J. Rep. 15, 31-48, and Malkin, Reservations to Multilateral Treaties, 7 Brit. 
Yb. Int’l L. 141-62 (1926). McNair cited Malkin in his Law of Treaties 160 (1961), 
and argues that a state cannot be bound by a treaty provision to which it has not given its 
consent. As Lord McNair states, the same view was accepted by the League of Nations 
Committee of Experts for the Progressive Codification of International Law in its Report 
of 13 June 1927 concerning reservations to a general convention. Id. at 163, 173-77. See 
also League of Nations Off. J., 12th Ass., Spec. Supp. No. 92 at 10 (1931). An important 
change of opinion concerning the nature of international legislative treaties occurs in the 
decision of the Genocide Case. The Court held that the contractual principle must be applied 
with flexibility to certain types of general international conventions. A good summary of 
the Court’s view is contained in the following excerpt from the decision:

The object and purpose of the Genocide Convention imply that it was the intention of 
the General Assembly and of the States which adopted it that as many States as 
possible should participate. The complete exclusion from the Convention of one or 
more States would not only restrict the scope of its application, but would detract from 
the authority of the moral and humanitarian principles which are its basis. It is
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adherents can become bound (other than by subsequently adhering) is 
by the operation of customary law which, when agreed to and observed 
by the great majority of states, can bind a recalcitrant state even against 
its will. The important question regarding the Protocol’s effect upon the 
United States then becomes whether a rule of customary law prohibiting 
BC warfare emerged from the practice of nations since 1925.

Before passing to an examination of this question, however, it is neces
sary to emphasize once more that, despite the numerous “condemna
tions” at Geneva and elsewhere, the Geneva Protocol does not prohibit all 
use of BC warfare. It only prohibits first use. Therefore, the so-called 
“ban,” even if it has been made universally binding by subsequent prac
tice, is quite vulnerable since, if the experience of 1915-1918 is any guide, 
one breakthrough would probably collapse the entire edifice.

PRACTICE WITH RESPECT TO BC WARFARE, 1925-1962
The practice of states with respect to BC warfare since 1925 may and 

will be analyzed from several points of view: (1) the attitude taken by 
states towards BC in arms control and disarmament proposals and 
conferences; (2) the policies followed in time of war; and (3) present 
attitudes towards BC and preparation for such warfare.

As to disarmanent proposals, while Article 39 of the Draft Convention, 
prepared for the World Disarmament Conference, condemned gas war
fare as “specially offensive,” the Convention was never ratified.81 Follow
ing a theme that they had emphasized for many years, the British then 
sought to outlaw even preparation for BC warfare,82 offering a draft con
vention in March 1933 for this purpose, but without success. States 
continued to arm themselves with BC, “even under prohibition ranging 
over all gas warfare.”83 In passing, it may be said that the British at 

inconceivable that the contracting parties readily contemplated that an objection to a 
minor reservation should produce such a result.

[1951] I.C.J. Rep. at 24.
Even this difference of opinion concerning reservations, however, does not change the 
traditional concept that a state must have adhered to a convention in order to be bound 
by it. Thus, there is no way that the United States can be said to be bound by the 
Geneva Protocol unless it changes its mind and adheres. No matter how long it stands 
dominating the field of legal control of BC, no matter how many other states remain 
loyal to it, it is not binding on the United States. Only a rule of customary law may bind 
a state against its will.

81 See 2 Oppenheim-Lauterpacht, International Law 343 n.5.
82 See Kelly, Gas Warfare 29.
83 Stone, Legal Controls S56-57.
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least had a coherent idea of the possible place of BC in war. Having 
decided that what modern arms control experts call the “escalation” 
problem could not be solved, they came out boldly for a complete ban 
on BC, including its use in reprisal and, naturally, preparation for re
prisal.

After World War II BC was eclipsed by atomic warfare or alterna
tively, swallowed up into a new category of “weapons of mass destruc
tion.” Trygve Lie called on the United Nations in 1948 not to forget that 
BC weapons needed to be banned under this rubric.84 Both the Lloyd 
and Khrushchev disarmament proposals of September, 1959 in the General 
Assembly emphasized the prohibition of the production, possession or use 
of BC weapons.85 86 Under the Western plan for general and complete dis
armament presented to the Ten Nation Committee on March 15, 1960, 
while BC weapons are ignored in the proposed first two stages, in the 
third stage the production of BC weapons would be prohibited and 
existing stocks would be gradually reduced until there was a “final 
elimination of those weapons [nuclear, chemical, biological and other 
weapons of mass destruction].”88 By way of comparison, the Soviet 
proposal to the Ten Nation Committee of June 2, 1960, “called for specific 
studies of the BC weapons problem in the first stage, and moved up 
the actual complete prohibition of BC weapons from the third to the 
second stage.”87

From this brief survey it is clear that a repugnance towards BC warfare 
has persisted over the years. But it is equally clear that the regime of the 
Geneva Protocol of 1925 is considered to be inadequate, that there is a 
desire to subject BC warfare to comprehensive control as part of an 
overall master plan of arms control and disarmament. We also see that 
while BW or CW are usually viewed as monolithic categories of “mass 
destruction,” there has been no noticeable interest in more orthodox arms 
control circles of developing a “limited BC” concept. The goal seems to 
be total elimination.

Much more impressive as evidence of a ban on BC, however, is the 
practice of belligerents in the Second World War. It is true that gas 
was used by the Italians against Ethiopia, but it appears that no one 
seriously contended that this generally condemned act had any relevance 

84 N.Y. Times, Aug. 8, 1948, p. 1, col. 1.
85 British proposal—N.Y. Times, Sept. 18, 1959, p. 5, col. 6; Soviet proposal—N.Y. Times, 

Sept. 19, 1959, p. 10, cols. 7-8.
86 N.Y. Times, Sept. 15, 1960, p. 8, col. 7.
87 N.Y. Times, June 3, 1960, p. 6, col. 7.
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to other nations and other wars. It was thus treated as an aberration.88 
Before and during the Second World War there were also rumors of use 
of gas or biological warfare by the Japanese against the Chinese; how
ever, these remain vague, buried in the obscure history of that remote 
region of the world.89 Aside from these peripheral instances, the history 
of human warfare since the signing of the Geneva Protocol of 1925 is 
unblemished by any use of BC warfare. True, there have been com
plaints over the use of such things as white phosphorus shells or napalm 
which could possibly be included within the sweeping language of the 
Protocol, but there are no cases of clear-cut, direct use of BW or CW 
agents against any enemy.90

This was not for lack of preparation. All of the belligerents stood 

88 See 2 Oppenheim-Lauterpacht, International Law 344 n.l; Spaight, Air Power and 
War Rights 192-93 (3d ed. 1947).

89 A Russian Military Tribunal sitting in Khaburovsk in December 1949, convicted a 
number of Japanese for engaging in bacteriological warfare against the Mongolian People’s 
Republic in 1939 and against the Chinese in 1940-1942. 2 Oppenheim-Lauterpacht, Interna
tional Law 343 n.2. In May 1938, the Council of the League of Nations, hearing complaints 
of gas warfare from the Chinese, reiterated that this means of warfare was condemned. Id. 
at 343 n.S. See McDougal & Feliciano, Law and Minimum World Public Order 638 
n. 372 (1961).

90 For this reason chemical warfare was not a matter of concern at the Nuremberg 
War Crimes Trial except for some investigation into Germany’s preparation for gas warfare. 
Kelly, Gas Warfare 52.

Count 55 of the Indictment brought before the Tokyo War Crimes Tribunal concerned 
failure of commanders to ensure observance of the laws and customs of war. Appendix D 
specifies in detail the alleged crimes charged in “Group Three” of which Count 55 is the 
last. Section 9 of Appendix D charges the accused with:

Employing poison, contrary to the international Declaration respecting Asphyxiating 
Gases, signed by (inter alia) Japan and China at The Hague on the 29th of July 1899, 
and to Article 23(a) of the said Annex to the said Hague Convention, and to Article 
171 of the Treaty of Versailles. In the wars of Japan against the Republic of China, 
poison gas was used. This allegation is confined to that country.

7 Judgment of the International Tribunal 117, Annexes (1948) (mimeographed material).
The judgment does not deal with this charge. It appears to have been lost in the 

enormous number of counts and specifications. Still it remains on the record for the 
possible embarrassment of the United Nations states which conducted the trial.

As mentioned above, however, a number of Japanese nationals were actually convicted of 
engaging in biological warfare against the Mongolian People’s Republic by a Russian Military 
Tribunal at Khabarovsk. 2 Oppenheim-Lauterpacht 343 n.5. In an interesting comment upon 
this trial the British Manual notes that inasmuch as “Japan was not a party to the [Geneva] 
Protocol the Russian Military Tribunal at Khabarovsk . . . would therefore seemed to 
have assumed that the prohibition of bacteriological warfare derived from the customary 
law of war prevailing among civilized nations and it was only declaratory of such 
customary law.” Id. at 41 n.l.
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ready to engage in gas warfare, with an emphasis upon aerial bombard
ment which would have been devastating,91 but each adopted a policy 
against non-first use. At the outset of the war, a joint Franco-English 
declaration that the Geneva Gas Protocol would be observed on the basis 
of reciprocity was answered by a similar declaration from Germany.92 
However, in a typical Churchillian warning on May 10, 1942, the Prime 
Minister declared that if gas were used against the Russians, “we would 
use our great and growing air superiority to carry gas warfare far and 
wide against military objectives in Germany.”93 Several times during 
the war Churchill reiterated Britain’s ability and will to strike back in 
kind at any first user of gas, pointing out that the enemy’s awareness 
of this retaliatory capability explained his non-use of CW.94

Although Roosevelt was equally defiant in his warnings, he bore down 
more heavily upon the theme that BC warfare was a terrible and un
civilized means of war. He stated:

Use of such weapons has been outlawed by the general opinion of civilized 
mankind. This country has not used them, and I hope that we will never be 
compelled to use them. I state categorically that we shall under no circumstances 
resort to the use of such weapons unless they are first used by our enemies.95

Roosevelt had a personal aversion to BC;96 but after his death and, 
significantly, after Germany was defeated and her BC retaliatory capacity 
removed, the United States thought seriously of the first use of gas 
warfare in the war with Japan. However, the A-bomb interrupted and 
rendered superfluous a reconsideration of the American no-first-strike 
policy towards BC.97 Apparently, the question was not seriously debated 
during the Korean war.

Oddly enough, it has been the appearance of guerilla-type, irregular 
conflicts of all sorts which has brought BC back into the public eye. In 
Southeast Asia, chemical substances are used to defoliate roadside growths 
along trials where ambushes are to be feared. This activity seems to have 
encouraged some of our Southeast Asian allies to envisage aerial BC 

91 See Brophy & Fischer, The Chemical Warfare Service: Organizing for War 79-80 
(1959) [hereinafter cited as Brophy & Fischer, Chemical Warfare Service].

92 See Spaight, op. cit. supra note 88, at 193.
93 Id. at 194.
94 Id. at 194-95.
95 Tucker, Law of War and Neutrality at Sea 415 (1957).
96 See Brophy & Fischer, Chemical Warfare Service 21-22.
97 Id. at 86-88.
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attacks on crops in enemy areas. Significantly, the United States is re
ported to have resisted such ideas.98

The question arises, then, does this record of non-use of BC, spanning 
years of the most desperate conflicts, entitle us to say that there is a rule 
of customary international law prohibiting its use? Custom consists in 
patterns of behavior which are generally observed with the conviction 
that their observance is legally required. Apparently the Western Allies 
thought themselves to be bound by a prohibition against first use of BC, 
the United States just as much as its allies who were signatories to the 
Geneva Protocol. On the other hand, the Axis abstention from gas war
fare may have been induced mainly from fear of retaliation, although 
we have few grounds for speculation. Yet, the fact remains that at no 
time in the war, either at the peak or the final collapse of their strength, 
did the Axis powers use CW weapons.99 Whatever the reasons, the fact 
that chemical warfare was not used by any belligerent is remarkable. 
Moreover, custom which is the consequence of fear or reprisal, i.e., of 
legal sanctions, need not be any less important than custom which is 
based on a deep respect for the law.100 In light of the above, we appear 
to have sufficient evidence to state that since the Geneva Protocol there 
has emerged from the practice of states a rule of customary international 
law prohibiting at least the first use of chemical warfare.

Such evidence appears insufficient, however, to reach a similar defini
tive conclusion with respect to biological warfare, for the same wide
spread capacity that existed during that period for chemical warfare 
did not exist for biological warfare. Thus, the significance that attaches 
to the abstention from chemical warfare does not necessarily attach to 
any abstention from biological warfare since the latter may have been 
the result, not of the status of germ warfare in world opinion of inter
national law, but of solely military considerations.101

Therefore, to definitively answer both this question and the still un
answered questions regarding BC warfare in general, we must go beyond 

98 Bigart, U.S. Shuns Harm to Vietnam Food, N.Y. Times, Jan. 26, 1962, p. 2, col. 7.
99 Considering that, for whatever reasons BC has not played a great part in modern 

war, it is interesting to note the international agreements which have considered the question. 
See Senate CBR Study 3-10.

100 See Tucker’s excellent discussion of this point, op. cit. supra note 95, at 53.
101 It must be pointed out again that evidence of a customary rule prohibiting CW 

is much more convincing than that relevant to BW. One can take the position that there is 
simply no practice, one way or the other as regards BW. The Chemical Warfare School at 
Edgewood Arsenal deprecated BW as impractical and emphasized the value of CW. See 
Brophy & Fischer, Chemical Warfare Service 194-95.
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the practice of the states during World War II and the subsequent 
conflicts and investigate the present status of BC as reflected in the 
writings of the major international law authorities and in world opinion 
in general. Before doing so, however, it seems necessary once again to 
turn our attention to the general plane of the fundamental principles 
of the law of war which might possibly be violated by the use of BC 
warfare and then to an analysis of the general concept of the legitimate 
right of reprisal. In this manner not only can we better evaluate what 
we have previously discussed but also we will be able to better under
stand the treatment given BC warfare by the modern international 
authorities.

IV

BC Warfare and the Fundamental Principles of the Law of War

A really definitive analysis of the question of whether there are funda
mental principles of the law of war or of any supposed principle would 
require extensive legal and philosophical inquiries which would exceed 
the scope of this paper. Nevertheless, we must deal with this subject 
to some degree, since the positive conventional law of war refers spe
cifically to fundamental principles, and the proceedings of the con
ferences which produce these conventions are sprinkled with references 
to such principles. Moreover, the most authoritative writers state and 
apply such principles with such frequency that we would be unable to 
analyze their opinions on BC warfare, or most other subjects within 
the law of war, without considering those fundamental principles which 
are usually mentioned.

The starting point in our discussion is the so-called “De Martens 
Clause” originally included in the preambles to the Hague Conventions 
of 1899 and 1907 on land warfare. The Preamble to the 1907 Fourth 
Hague Convention (substantially identical to that of the Second Hague 
Convention of 1899) states:

It has not, however, been found possible at present to concert regulations 
covering all the circumstances which arise in practice;

On the other hand, the High Contracting Parties clearly do not intend that 
unforseen cases should, in the absence of a written undertaking, be left to the 
arbitrary judgment of military commanders.

Until a more complete code of the laws of war has been issued, the High 
Contracting Parties deem it expedient to declare that, in cases not included in 
the Regulations adopted by them, the inhabitants and the belligerents remain 
under the protection and the rule of the principles of the law of nations, as they 



38 The Georgetown Law Journal [Vol. 51: p. 1

result from the usages established among civilized peoples, from the laws of hu
manity, and the dictates of the public conscience.102

This provision is reflected in part in Article 22 of the Convention, which 
states that “the rights of belligerents to adopt means of injuring the 
enemy is not unlimited.” A De Martens clause also appears in the body 
of each of the Geneva Conventions of 1949.103 Identical or related con
cepts may be found underlying “crimes against humanity” in war crimes 
proceedings,104 the language of the International Court of Justice in the 
Corfu Channel Case,105 * and the Reservations to the Genocide Convention 
Case100

We have seen that BC warfare has been accused of violating two 
such fundamental principles, namely, the overlapping prohibitions against 
the use of poison and poisoned weapons and against weapons causing 
superfluous suffering.107 However, in the consideration of the conventions 
in which they are affirmed, these alleged principles have been discussed 
and rejected as fundamental principles,108 To the extent that these no
tions are embodied in positive law directed toward specific situations 
they are binding, but they have no general application as principles.

Another alleged fundamental principle possibly violated by the use of 
BC means prohibits weapons of “mass destruction” and “indiscriminate” 
or “blind” means of warfare.109 This notion, unfortunately, tends to beg 

102 Scott, Hague Conventions and Declarations 101-02 (1915). (Emphasis added.) In the 
1899 version, the italicized portion reads “as they result from the usages established between 
civilized nations, from the laws of humanity, and the requirements of the public conscience.”

103 Geneva Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field, Art. 62, par. 4; Geneva Convention for the Ameliora
tion of the Condition of Wounded Sick and Shipwrecked Members of Armed Forces at 
Sea, Art. 62, par. 4; Geneva Convention Relative to the Treatment of Prisoners of War, 
Art. 142, par. 4; Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War, Art. 142, par. 4, Art. 158, par. 4. For texts see FM 27-10.

104 See O’Brien, Legitimate Military Necessity 60.
105 [1949] I.C.J. Rep. 4.
loo [1951] I.C.J. Rep. 15.
107 See pp. 18-19 supra.
108 See ibid.
109 Max Huber and the International Committee of the Red Cross have stressed the evils 

of “les armes dites aveugles.” Chapter IV of the ICRC Draft Rules, Weapons with Uncon
trollable Effects, provides:

Without prejudice to the present or future prohibition of certain specific weapons, the 
use is prohibited of weapons whose harmful effects—resulting in particular from the 
dissemination of incendiary, chemical, bacteriological, radioactive or other agents— 
could spread to an unforseen degree or escape, either in space or time, from the control 
of those who employ them, thus endangering the civilian population.

Draft Rules for the Limitation of the Dangers Incurred by the Civilian Population in Time
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the question. Like the idea of superfluous suffering, it tends to prejudge 
a means of war in a vacuum with little or no standard of comparison to 
other weapons or to the possible circumstances of their use. Certainly, 
we can say that a weapon which escapes control or which produces un
foreseeable effects is suspect from the standpoint of international law 
and morality, as well as from the standpoint of military science and 
public policy. It is submitted, however, that the legitimate core of the 
notion of prohibiting weapons of mass destruction is to be found in the 
principle of proportionality discussed below. By considering this problem 
in terms of proportionality a more objective analysis, free from a priori, 
indiscriminate prejudgments, will be possible.

We have also seen the principle prohibiting the use of perfidious or 
treacherous means in our examination of the ratio legis of the rule against 
the use of poison. However, the law on this seems to be quite unclear; 
the only explicit treatment of perfidy in modern international law con
cerns acts of deception amounting to a breach of faith. Thus, it is illegal 
treachery “to feign surrender so as to secure an advantage over the 
opposing belligerent thereby.”110 It would certainly be perfidious to offer 
poisoned relief supplies to an enemy! But where there is no implicit or 
explicit relationship of trust between the belligerents, it is difficult to see 
a justification for applying the notion of perfidy to the means of destruc
tion. Under the existing law one need not warn the enemy of bombard
ments or other attacks with so-called conventional means.111 Why, then, 
should one be obliged to refrain from a gas or biological attack on the 
grounds that to do so would be treacherous or perfidious? This problem 
needs further study, but for the present it does not seem to offer a satis
factory basis for normative analysis of BC warfare, and, despite the 
sweeping statements of some authorities, the notion that clandestine 
attacks are prohibited does not appear to be established in international 
law theory.

Fifty years ago there would have been no question that the principle 
of inviolability of non-combatants and non-military targets was funda
of War, 29th International Red Cross Conference 12 (1957). See Huber, Quelques con
siderations sur une revision eventuelle des Conventions de La Haye relative a la guerre, 37 
Revue internationale de la Croix-Rouge 417, 431-32 (1955).

no FM 27-10 at 22.
in It is believed that the requirement of Article 26 of the Hague Rules, which requires 

that "The officer in command of an attacking force must before commencing a bombardment, 
except in cases of assault, do all in his power to warn the authorities . . . .” places only a 
very vague and limited restriction on belligerents. See the commentary on this provision in 
FM 27-10 at 20.
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mental to the law of war.112 But today aerial warfare, submarine warfare, 
improved conventional means, guerilla warfare and its accompanying 
dilemmas of reprisal against the populace—these and other character
istics of modern war have reduced this principle to a condition of de jacto 
collapse. The form in which this principle existed from the time of the 
Scholastics to the end of the 19th century is simply incompatible with 
modern military technology. One or the other has had to give way and 
the Powers have clearly and repeatedly chosen military technology.113

So complete has been the collapse of this principle as a part of positive 
international law that the whole debate over normative controls in 
modern war has been transferred from the realm of law to that of 
morality.114 * As Lauterpacht states, the only “unchallenged” principle 
in this regard is the “rule that non-combatants, whether in unoccupied 
territory or elsewhere, must not be made the object of an attack un
related to military operations and directed exclusively against them.”116

Another concept which was well established fifty years ago was that 
of the immunity of neutrals from injury by belligerent action. While this 
principle was applied with only moderate success with regard to maritime 
warfare, there was no doubt as to the inviolability of neutral territory. 
Obviously BC warfare in some of its forms would be likely to violate 
this principle. The problem can be evaded partially by pointing to the 
uncertainties attached to the very notion of neutrality in a world juridi
cally organized into collective security and regional security arrange
ments. Politically, and perhaps morally, we can question the legitimacy of 
a neutral position in the age of protracted ideological conflict.116

Notwithstanding these serious modifications in the status of neutrality 
and the normative justification for that status, however, it would be 
wrong not to face the simple fact that the use of BC warfare in such a 
way as to cause serious injury to the population and/or territory of a 
neutral state would be a clear violation of international law. The ap
plication of this principle would vary according to the proximity of the 

112 See O’Brien, Legitimate Military Necessity 83-86.
113 Ibid.
in See, e.g., Murray, Nuclear Policy for War and Peace (1960); J. Murray, We Hold 

These Truths (1960); Nagle, Morality and Modern Warfare (1960); Ramsey, War and 
the Christian Conscience (1961).

ns Lauterpacht, The Problem of the Revision of the Law of War, 29 Brit. Yb. of Int’l 
L. 361, 364-65 (1952).

H6 See Stone, Legal Controls 382, 402-07; 2 Oppenheim-Lauterpacht, International Law 
634-52; O’Brien, Legitimate Military Necessity 95-98.
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causal relationship between the use of BC weapons and the injurious 
effects on the neutral state.

Another principle which has been frequently discussed and which has 
held a prominent place in the United States field manuals is that of 
humanity. This principle is said to forbid “the employment of any kind 
or degree of force that is unnecessary for the purpose(s) of war; [there
fore] force which needlessly or unnecessarily causes human suffering 
and physical destruction is prohibited.”117 It is submitted,118 however, 
that this principle merely states in a negative way what the principle 
of legitimate military necessity asserts affirmatively. Thus, it will be 
seen that the principle of humanity is included in the definition of legiti
mate military necessity, since acts of legitimate military necessity must 
be indispensible and proportionate to legitimate military ends.

Moreover, there are disadvantages to making the principle of humanity 
a distinct central principle in the law of war and these disadvantages 
can be seen in the application that is frequently made of this principle 
to BC warfare. For the purpose of war is not to be humane or to limit 
suffering. Rather, the purpose of war is to engage in purposive acts of 
violence which will necessarily do injury, but only proportionate injury, 
to the values of “humanity” and which will be justified by military 
necessity.

Finally, military necessity, as a normative principle, consists in all 
measures indispensible and proportionate to a legitimate military end, 
provided they are not prohibited by the laws of war or the natural law, 
when taken on the decision of a responsible commander, subject to re
view.119 The basis of the fundamental concept of legitimate military 
necessity is the principle of proportionality.120 As previously remarked, 
proportionality cannot be judged in the abstract; there must be some 
practical context. Is a weapon disproportionate because it is designated 
a priori as a weapon of “mass destruction”? To answer this, one must 
ask: What is being destroyed? Where? In what circumstances? For what 
purpose?

The use of BC weapons having only local and ephemeral effects but 
sufficiently effective to destroy an aggressor army group attacking West
ern Europe would certainly constitute mass destruction. It might even 

117 Tucker, Law of War and Neutrality at Sea 46 (1957).
118 This is also the view of Tucker who stated: “Rather than ‘contradict’ the principle 

of humanity, the principle of military necessity implies the former principle.” Id. at 48 n.8.
119 O’Brien, Military Necessity in International Law, passim.
120 O’Brien, Legitimate Military Necessity 54-57.
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be “indiscriminate” with respect to a given area and many noncom
batants might be killed or injured. But to judge the proportionality of 
such weapons one would have to evaluate alternative means to accom
plish the same end as well as the probable consequences of failure to 
defend the area successfully. On the other hand, the use of the same 
means in a situation where noncombatants were massed in the combat 
area and were particularly vulnerable, and where other means of defense 
were available, might not be sufficiently proportionate and hence con
trary to the law of war.

Of the more frequently discussed fundamental principles of the law 
of war, therefore, it would seem that the following tentative conclusions, 
bearing on BC warfare, may be made:

(1) Positive international law teaches that there are principles recog
nized by mankind which govern the law of war. Some of them have been 
translated into specific rules; others remain general principles. In the 
absence of a specific rule, the relevant principles of the law of war 
should be sought out and obeyed.

(2) The prohibition of means causing superfluous suffering applies 
only to those means condemned by the St. Petersburg Declaration (not 
affecting BC). Otherwise, the concept is simply one facet of the prin
ciple of proportionality; it usually cannot be applied a priori and in the 
abstract; it must be decided case by case in the light of the standards 
of reasonableness that emerge from the practice of states.

(3) The prohibition against the use of poison and poisoned weapons 
is of the order of a rule, not a principle, and it is directed toward the use 
of such means known to the world up to the time of the Hague Conven
tion.

(4) Insofar as it is relevant to BC, the prohibition of perfidious or 
treacherous means applies to the use of poison in the manner of the 
Medici. If there is no relationship of trust between the belligerents with 
respect to a BC weapon, it is no more treacherous than any other means 
of injuring the enemy.

(5) The protection of noncombatants in the present law of war is 
limited to a prohibition against direct, intentional attack on noncom
batants or nonmilitary targets per se. Use of BC weapons for such 
purposes is illegal. All other use involving injury to noncombatants must 
be judged in terms of the principle of proportionality.

(6) Use of BC weapons in such a way as to cause serious injury to the 
population and/or territory of a neutral state would be a clear violation 
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of international law. The causal relation between the use of such weapons 
and the injury would determine the application of this rule.

(7) In general, the use of any BC weapons not clearly regulated by 
customary or conventional international law is governed by the principle 
of legitimate military necessity, the principal element of which is the 
requirement of reasonable proportionality. Viewed from this perspective, 
BC weapons do not suffer from any a priori odium; they are evaluated by 
the same norms that apply to any means of warfare.

V
The Right of Reprisal

As mentioned previously, essential to a complete understanding of the 
fundamental principles of the law of war is a consideration of the right 
of reprisal. Inasmuch as the exercise of this retaliatory right provides a 
sort of “testing ground” for the application of the fundamental prin
ciples, it is in this area that we discover if the law of war is but an 
exercise in paper legislation and normative speculation, or an enforceable 
framework of principles. Moreover, since the problem of preventing the 
legitimate right of reprisal from becoming a means of widespread “legal
ized” defiance of legal norms is one of the most difficult in the law of 
war, its separate analysis becomes even more necessary, and the results 
more significant.

International law permits a state to retaliate against illegal and in
jurious acts by another state under two exceptional rubrics. The first is 
the principle that an illegal act of aggression, that is to say, the initiation 
of illegal armed coercion (or the imminent threat thereof) may be met 
by armed resistance which is justified by the concept of legitimate self 
defense. In other words, under existing international law unilateral re
course to force is prohibited but a so-called act of aggression against an 
unoffending state may engender the right of legitimate self-defense sub
ject to the limitations of the United Nations systems.121

121 Up to the time of the First World War, international law recognized the right to 
take coercive measures “short of war” such as reprisals, pacific blockades, shows of force 
and even overt hostilities of short duration. With the evolution of an international juridical 
order, first under the League of Nations and now under the United Nations, in which 
unilateral recourse to force is sharply restricted it becomes increasingly difficult to maintain 
the traditional concept of “measures short of war.” Accordingly, the importance of the 
traditional right of reprisal as a measure short of war is altered. See Stone, Legal Controls 
285-93; McDougal & Feliciano, Law and Minimum World Public Order 125, 136-38, 140 
(1961).

There remains, however, the right of legitimate self-defense, an “inherent” right recognized 
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Aside from this question of recourse to force as a defense against 
aggression there is also the exceptional principle dealing with the means 
of defense employed. Insofar as the means of conducting war is con
cerned there is no legal distinction whatever between the most outrageous 
aggressor and the most virtuous defender,122 since the law of war pre
scribes standards of conduct to be observed, even by the most worthy 
belligerent as against the most reprehensible aggressor. Thus the second 
basis for exceptional non-observance of international law is unaffected 
by the question of the rectitude or legality of the belligerent’s cause. What 
is involved is the exceptional justification of the use of a proscribed 
means of warfare wherein the victim of illegal acts is permitted to 
retaliate by using means which, though normally prohibited, are allowed 
as legal reprisals.123

The principal justification for the institution of reprisals is that they 
serve as the main sanction for the law of war. Their object is to induce 
the belligerent breaking the law to revert to the standards of permissible 
violence. On this basis it seems to be agreed that reprisals are not justified 
as punishment for past delinquencies but only as deterrents against future 
unlawful acts.124 A second reason for permitting reprisals is to correct 
the unjust imbalance between the positions of the law-abiding and law
breaking belligerents. A belligerent is not required to suffer military 
disadvantages because of the persistent violation of the law of war by 
by Article 51 of the United Nations Charter. This right renders lawful a defense against 
armed aggression until such time as the collective security system of the U.N. would be 
able to restore the situation. See O’Brien, Legitimate Military Necessity in International 
Law 112, 163-71.

122 Most authorities have followed Lauterpacht’s distinction between the denial of legal 
consequences to an act of aggression, viz., acquisition of title to territory, and denying the 
armed forces and noncombatant population of the aggressor state the protection of the 
laws of war during combat. 2 Oppenheim, International Law 217-22.

On the treatment of this question in the Nuremburg Trial of the Major Criminals, see 
O’Brien, Military Necessity in International Law 142-48, and authorities cited therein; High 
Command Trial, 12 Law Reports of Trials of War Criminals 1, 70 (1949). See generally, 
Koessler, American War Crimes Trials in Europe, 39 Georgetown L.J. 18 (1950).

123 Command of the Army Council, The War Office, 3 Manual of Military Law, The 
Law of War on Land 184-86 (1958); FM 27-10 at 176-78; Greenspan, The Modern Law 
of Land Warfare 407-13 (1959); McDougal & Feliciano, op. cit. supra note 121 at 679-89; 
2 Oppenheim-Lauterpacht, International Law 143, 561-64; Stone, Legal Controls, 353-56; 
Albrecht, War Reprisals in the War Crimes Trials and in the Geneva Conventions of 1949, 
47 Am. J. Int’l L. 590-614 (1953); Stowell, Military Reprisals and Sanctions of the Laws of 
War, 36 Am. J. Int’l L. 643-50 (1942) ; Tucker, op. cit. supra note 117, at 151-53.

124 See McDougal & Feliciano, op. cit. supra note 121, at 682; Tucker, op. cit. supra 
note 117, at 151-52.
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an adversary. Indeed, the older doctrine exempted “civilized” belligerents 
entirely from the observance of the law of war in conflicts involving 
“uncivilized” opponents who did not know or observe that law.

The exact legal character of acts of reprisal is somewhat controversial. 
One school has treated reprisals as acts which are technically unlawful 
but which engender no criminal responsibility for those committing 
them.125 In the same vein, another writer has described them as “the 
return of lawlessness for lawlessness.”126 However, Tucker objects to 
these characterizations, pointing out that reprisals sanctioning the law 
can hardly be considered “lawless.”127 It would appear that this inter
pretation is the soundest. While reprisals are exceptions to the law, they 
are legal exceptions made in the interest of preserving the law, not illegal 
acts for which there is no punishment.

At the same time, however, the legality of reprisals presupposes that 
the requirements for employing them are met. These requirements are:

(1) There must be an antecedent international delinquency by an 
enemy.

(2) The victim of the delinquency, having made a conclusive deter
mination that the violation has occurred, must use all lawful means at 
his disposal to induce the delinquent to desist from his illegal behavior.

(3) If there appears to be no reasonable hope for cessation of the 
illegal behavior of the enemy, the injured belligerent may retaliate with 
means that would normally be denied it by the law.

(4) The reprisal should be proportionate to the illegal act or acts 
which engendered the right of reprisal.128

Of these four requirements the last presents the greatest problems, for 
the confusion of “reprisals” as a coercive measure short of war with 
reprisals as a sanction for the law of war has produced uncertainty as 
to the basis for the calculation of proportionality. More often than not 
proportionality has been discussed in terms of the original illegal act. 
However, there is much to recommend the view that since the object 
of reprisals is deterrence, not punishment, proportionality should be

125 See Hazan, L’etat de necessity en droit penal intertatique et international 11, 21 
(1949); L’Huillier, Elements de droit international public 369-70 (1950); Redslob, Droit des 
gens 243 (1950); Rolin, Le Droit Moderne de la guerre, 33-34, 36-37 (1920); Spiropoulos, 
Traite theorique et pratique de droit international public (1933).

126 3 Hyde, International Law 1840-41.
127 Tucker, op. cit. supra note 117, at 33.
128 McDougal & Feliciano, op. cit. supra note 117, at 682; Tucker, op. cit. supra note 121, 

at 151-52.
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calculated in terms of what is reasonably required to deter the delinquent 
from continuing or resuming his illegal conduct.129 Unfortunately the 
literature on this subject, particularly with regard to the laying down 
of guidelines for judging the proportionality of reprisals, has been 
especially unenlightening. Perhaps, as Schwarzenberger has observed, 
this difficulty is due in part to the particular difficulty of judging pro
portionality once reprisals leave the realm of retaliation in kind.130 More
over, the gross abuse of the right of reprisal has been so widespread and 
flagrant that this obvious problem has prompted little remedial action.

There are very definite limits, however, as to the objects subject to 
reprisal. Examples can be found in the Geneva Prisoner of War Con
vention which, in reaction to the extensive and often lawless reprisals 
taken against occupied peoples in World War II, prohibited reprisals 
against .prisoners of war, and in the Geneva Convention of 1949 for the 
Protection of War Victims which prohibited reprisals against all protected 
persons as defined in the conventions.131 These protective provisions 
are particularly impressive because they are unqualified, in contrast to 
the great majority of the rules of war which are subject to some ex
ceptional necessities.132 However, apparently no military necessity, not 
even illegal treatment of one’s own protected persons in the hands of 
the enemy, is considered to be sufficient to warrant reprisals against 
protected persons.133

129 See the excellent discussions of McDougal & Feliciano, op. cit. supra note 121, at 
682-83, and Tucker, op. cit. supra note 117, at 153 n.9.

130 Schwarzenberger, The Legality of Nuclear Weapons 40-41 (1958).
131 See the Geneva Convention Relative to the Treatment of Prisoners of War, July 27, 

1929, Article 2. It is stated here that prisoners of war “shall at all times be humanely treated 
and protected particularly against acts of violence” and that “Measures of Reprisal against 
them are forbidden.” 5 International Legislation 26 (Hudson ed. 1936). See also Article 13 
of the Geneva Convention Relative to the Treatment of Prisoners of War of August 12, 
1949. The following text-writers have discussed this aspect of the law of reprisal: McDougal 
& Feliciano, op. cit. supra note 121, at 679-89; Tucker, op. cit. supra note 117, at 152-53 
(1957); 2 Oppenheim-Lauterpacht, International Law 562-63, 590. Lauterpacht states that 
chemical warfare agents may only be used in retaliation in kind. Id. at 344.

132 See O’Brien, Military Necessity in International Law 130-31; Legitimate Military 
Necessity 58.

133 Thus the U.S. Army Field Manual says, “For example, the employment by a belligerent
of a weapon the use of which is normally precluded by the law of war would constitute a 
lawful reprisal for intentional mistreatment of prisoners of war held by the enemy,” but 
“Reprisals against the persons or property of prisoners of war . . . and protected civilians 
are forbidden FM 27-10 at 177.

In its earlier days international law permitted retaliation in kind for alleged mistreatment 
of prisoners of war. See Clancy, Rules of Land Warfare During the American Revolution, 
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The question also arises whether there are any weapons which are 
considered malum in se and which may never be employed, even under 
the justification of the right of reprisal. While there appears to be no 
definitive answer in the authorities, most indications are that no modern 
weapon is subject to such a total prohibition. However, we will return 
to this question later in our final analysis of BC warfare.134

At this point, it is important to raise the problem of abuse of the 
right of reprisal. As will be seen, no discussion of BC warfare can be 
meaningful unless it is conducted with full and constant cognizance of 
the dangers of abusing the right of reprisal. We have seen that the 
whole concept of reprisal turns on the notion of retaliating against an 
antecedent illegal act. To carry through the logic and the normative 
basis of this ratio, the use and extent of reprisals should be determined 
by the behavior of the enemy. In plain terms, the right of reprisal should 
be invoked to make the enemy stop breaking the law, not to give the 
original victim a blank check for joining in continued breaches of the 
law.135 Notwithstanding this fact, the history of modern war has abounded 
with examples of belligerents illegally carrying out long-range strategies 
involving the use of hitherto proscribed means of war and seeking to 
justify these illegalities with the claim that the enemy used them first 
and that, hence, they are being used in reprisal.

Quite correctly, few responsible authorities would condone the “breach 
of contract” concept of reprisals which found expression in the works of 
some German writers at the turn of the last century. Under this concept,
2 Yearbook of the Institute of World Polity 203, 304-10 (1960). This practice persisted 
through World War I. See 2 Oppenheim-Lauterpacht, International Law 564 n.3.

134 See Pillet, Le Droit de la guerre—Conferences faites aux officiers de la garnison de 
Grenoble pendant l’annee 1891-1892, 287. Pillet says that breach of faith, murder of non- 
combatants unrelated to any military necessity, use of poison, and use of “cruel” means, 
which he says are hard to define, are not permitted, even in retaliation. Redslob, Traite de 
droit des gens 225 (1950), equivocates, emphasizing that there are certain limits which may 
not be surpassed in the use of reprisal and that these limits are set by a prohibition against 
“cruel” and “inhuman” means but then asserting that even such means may be used when 
there remains no other way to protect oneself.

Lauterpacht apparently sees no meaningful limit on the -weapons to be used in reprisal, 
2 Oppenheim-Lauterpacht, International Law 564-65. One gains the impression that Mc
Dougal & Feliciano look to the material fact of deterrence through fear of counter-reprisal, 
rather than to any arbitrary list of weapons, to set the limits for the choice of means, as 
distinguished from objects of attack, in reprisals. McDougal & Feliciano, op. cit. supra note 
121, at 679-89. Hyde was a very outspoken advocate of this approach. 3 Hyde, International 
Law 1822-43. See also Tucker, op. cit. supra note 117, at 53.

135 Tucker, op. cit. supra note 117, at 31-32; Stone, Legal Controls 355; 3 Hyde, Inter
national Law 1822, 1843.
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the relationship of enemies with respect to the observance of the law of 
war is literally contractual. If that relationship is once broken with 
respect to a particular rule or body of rules, then the legal obligation 
emanating therefrom is terminated, just as a contract may be terminated 
as a result of a material breach by one of the parties to it. But the 
rules of war are not contracts (unless one wishes to discuss rules of par
ticular international law such as those established by an armistice or 
truce agreement); they are rules of law which survive individual 
breaches—unless the breaches become widespread and persistent over 
a considerable period of time.136

Thus when belligerent state A breaks a rule of international law, the 
victim, belligerent state B is entitled to retaliate, very possibly in kind. 
This is not to say, however, that the particular rule which A broke is no 
longer binding on the parties for the duration of the war. Following 
the ratio of the right of reprisal, B’s further recourse to a proscribed 
means should be entirely contingent on A’s further conduct; if A ceases 
entirely to use the means in question, then B has no right to continue to 
use it either.

Yet the abuses of this doctrine persist. The decline and fall of the 
law of maritime warfare in World War I was due to massive recourse to 
hitherto illegal means by both sides, generally under the rubric of 
reprisals.137 Similarly, in World War II there was a ridiculous jockeying 
for position to establish which side first subjected a city to aerial bom
bardment. Once this was settled, it appears that otherwise sensible, re
sponsible officials believed that they could justify all of the subsequent 
bombings of cities by reference to the first bombing.138 We saw that this 
kind of thinking dominated legal analysis of gas warfare in World War I 
and that our present-day problems of legal control of BC warfare are 
compounded by the propensity of authoritative decision-makers and 
their legal apologists to adopt a once-broken-no-longer-binding perversion 
of the right of reprisal.

There are still further abuses of the right of reprisal which must be 
identified, for it is not uncommon that even the most eminent authorities 
permit their emotions to becloud the distinction between the right of 
legitimate self-defense, and the right of reprisal against unlawful means 

136 See O’Brien, Military Necessity in International Law 158-60.
137 See Stone, Legal Controls 355 and the differing conclusions of Tucker, op. cit. supra 

note 117, at 316; McDougal & Feliciano, op. cit. supra note 121, at 478-81, as to the effect 
of the practice of the two world wars on the law of neutral rights at sea.

138 See Spaight, Air Power and War Rights 265-73, 295 (3d ed. 1947).
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of war. The result is the notion that an appropriate “reprisal” against 
an unlawful aggressor is a defense with normally prohibited means, i.e., 
everything is legitimate against a Hitler since he is an inhumane aggressor 
—regardless of what means of war he employs.139 Thus, it was the 
Allies who invented the hunger blockade (directed primarily against 
innocent noncombatants) and it was Hitler’s early victims who per
fected “block-busting” and “obliteration bombing.” All of this was 
justified primarily as a policy of reprisal, based not so much on the 
illegality of the means employed by the enemy (although this was al
leged too), but mainly because of the brutality of the aggression. Yet, 
understandable as this reasoning might be, it is not defensible. The 
remedy for aggression is the right of legitimate self-defense; the remedy 
for use of illegal means is reprisal. To confuse this distinction is to con
fuse the law of war and to revert to the attitudes and practices of would- 
be holy wars in which all vestiges of human respect for enemies are for
gotten.

In conclusion, it can be argued that, prone to abuse as it is, the right 
of reprisal remains the only really effective sanction for the law of war 
in a world which does not accept a binding universal norm in inter
national law. In view of its value in this regard, there is all the more 
reason for resisting cynical exploitation of this fundamental right by 
states that want to pursue their own ends but still appear law-abiding. 
As evidenced by the acts of belligerents throughout the development of 
the law of war, the abuse of the reprisal prerogative has proved to be 
the principal practical problem confronting the law of biological/chemical 
warfare.

VI
Opinions of Contemporary Authorities

The vast majority of text-writers assert that BC warfare as defined in 
the Geneva Protocol is contrary to international law. The usual justifica-

139 Naturally, it is quite likely that the well-prepared aggressor will use mainly “clean,” 
legal means of war, which generally happen to be the most effective. As often as not it is the 
sorely beset victim of aggression who is tempted to restore some of the lost military balance 
by employing dubious or downright illegal means of defense. This tendency, as was evi
denced in a Dutch war crimes decision (The Trial of Ranter, Annual Digest 1949, Case 
No. 193), is criticized in McDougal & Feliciano, Law and Minimum World Public Order 
680-81 (1961). Lauterpacht flirts with a questionable doctrine when he suggests that atomic 
weapons would have been justified as a “deterrent instrument of punishment” for German 
practices of genocide. 2 Oppenheim-Lauterpacht, International Law 351. On the limits of 
legitimate defense, even against a barbaric aggressor, see O’Brien, Military Necessity in 
International Law 165-76.



50 The Georgetown Law Journal [Vol. 51: p. 1 

tion for this position is that BC is (1) contrary to one or more of the 
fundamental principles of the law of war, and (2) frequently condemned 
by immediately relevant treaties and declarations or implicitly condemned 
by the Geneva Protocol which, by virtue of the practice of states since 
1925, has been confirmed as being declaratory of customary international 
law. (There is disagreement as to whether the Protocol was declaratory 
in 1925.)

However, these same writers either explicitly or implicitly concede the 
legal validity of retaliation with BC weapons. As a necessary incident, 
they would also seem to concede the legality of manufacturing and 
preparing to use BC means. Most authorities do not state clearly whether 
first use of BC would engender only a right of case-by-case retaliation in 
kind or whether general recourse may be had to BC once the ban has 
been broken. Insofar as the Geneva Protocol is considered to be declara
tory of the law, the latter would seem to be the case; on the other hand, 
if the principles of the law of war and the conscience of mankind are 
to be the criteria, only limited reprisals in kind would be condoned.

Among American writers, Hyde and Kelly are unique in that they 
would seem to flatly reject the contention that BC warfare is illegal.140 
Hyde reduces the matter to what is in effect a “stable deterrent” prob
lem.141 Kelly asserts that under customary law, states not bound by 
conventional limitations are free to use BC except in direct use against 
noncombatants and subject to the limits imposed by the principle of 
proportionality.142

Many other American writers consider first use of chemical warfare 
illegal but would seem to admit the legality of chemical reprisal.143 Some 
distinguish sharply, however, between chemical and biological warfare 
in this application, pointing out that there is not the impressive record 
of state practice concerning biological warfare that there is for chemical 
warfare. Therefore, they are inclined to limit restraints on biological 
warfare to adherents to the Geneva Protocol. Under this interpretation 
the United States is subject to the prohibitions of the Geneva Protocol 
against chemical warfare because those prohibitions are now declaratory 
of customary law; as a matter of fact, however, the United States is not 

140 See 3 Hyde, International Law 1820-22; Kelly, Gas Warfare 64.
141 See 3 Hyde, International Law at 1822.
142 Kelly, Gas Warfare 64.
143 See Tucker, Law of War and Neutrality at Sea 52-54 (1957); McDougal & Feliciano, 

Law and Minimum World Public Order 633-34 (1961); Greenspan, op. cit. supra note 123, 
at 357-58.
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bound by the prohibitions of the Prototcol against biological warfare 
because they have not been reinforced by clear-cut custom.144

Finally one American writer has proposed a declaration condemning 
BC and atomic warfare alike as “violative of the imperative requirements 
of the laws of humanity, the dictates of public conscience and the right 
of self-preservation of all the peoples of the world. . . .”145 He asserts 
that ABC warfare “is illegal under International law, and ought to be 
solemnly outlawed and prohibited. . . ,”146

All major British writers would seem to consider BC warfare illegal 
but would admit the right of retaliation with these means. However, 
some seem to limit sharply the right of retaliation with BC to retaliation 
in kind,147 and one seems to deny that there can be any legal use of 
BC.148 The British authority Stone would agree with those American 
authorities who view biological warfare as governed only by the Geneva 
Convention, not by customary law.149

Among the French writers the great authority Fauchille seems to say 
that at least some forms of BC warfare may never be used, not even 
in reprisal.150 The contemporary French authority, Charles Rousseau, ad
heres to the general no-first-use position but would apparently permit 
use under the justification of reprisal.151 Alberic Rolin, the influential 
Belgian authority of the period in which most of the great conventions 
on the laws of war were produced, vehemently denounces chemical 
warfare but admits that in the present state of international law 
reprisals are sometimes necessary. It would seem that this necessity 
might include BC means. However, they should not be directed against 

144 See Tucker, op. cit. supra note 143, at 52 n.16; McDougal & Feliciano, op. cit. supra 
note 143, at 637.

145 Sack, ABC-Atomic, Biological, Chemical Warfare in International Law, 10 Law 
Guild Rev. 161, 179 (1950).

44« Ibid.
444 See 2 Westlake, International Law, 57, 123-26. Spaight, Air Power and War Rights 

189, 190-91, 275-76 (3d ed. 1947). 2 Oppenheim-Lauterpacht, International Law 340, 342, 
344, 348. Schwarzenberger, Nuclear Weapons 40-41, 48, 49-50.

448 See Hall, International Law 637 n.2 (Higgins ed. 1924).
448 Stone, Legal Controls 557.
150 Mais l’etat de repressailles ne saurait justifier des actes profondement inhumains, ex- 

clusivement cruels, comme le massacre de femmes, d’enfants, de vieillards, l’emploi du poison, 
pas plus qu’un manquement a la parole donne. —L’etat de repressailles autorise la riguer, 
mais non la cruauti, ni la deloyaut6. Que la limite soit souvent difficile a tracer, c’est 
evident, et c’est une raison de plus pour ne recourir aux repressailles qu’en cas d’urgente et 
imperieuse necessite. 2 Fauchille, Droit international public 27-28 (1921).

454 Rousseau, Droit international public 538-39, 559-60 (1953).
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noncombatants or be used in such a way as to cause a general danger 
to the whole population.162 The Swiss writer, Guggenheim, says that BC 
warfare is illegal but his treatment of reprisals would seem to indicate 
that he would condone retaliation in kind with BC weapons.163

Balladore-Pallieri is considerably more cautious than most of the 
Continental writers. The most that he will say is that a customary rule 
prohibiting gas is in the process of formation. Hence the subject is really 
governed by the Geneva Protocol, the weakness of which he is at pains 
to point out.164

The Spanish writer, Guerrero Burgos, follows the usual tendency to 
list documents with little comment and accordingly his view that BC 
is outlawed is of comparatively little value.152 153 154 155 The Argentine writer, 
Podesta Costa, likewise recites the long familiar litany of possibly relevant 
conventions, draft conventions and declarations and notes that although 
BC was not used in World War II all of the belligerents threatened to 
retaliate against first use.156 157

The Austrian, Verdross, finds the Geneva Protocol declaratory of “con
crete prohibitory norms” (konkrete allgemeine Verbostnormen) but 
acknowledges the limiting effect of the reservations to it.167 In 1935, 
Josef Kunz took the position that there was no universal norm of inter
national law prohibiting gas warfare and that the Geneva Protocol was 
the first and only serious attempt to establish universally applicable con
ventional law. He felt that an absolute prohibition of BC warfare, of the 
kind providing against gas warfare in Article 39 of the 1930 draft dis
armament convention, had not been achieved.158 159

Von der Heydte, whose practical experience in the German Army 
should enrich his insights into the law of war, offers a disappointing 
treatment of BC. He lists all of the most important relevant conventions 
which are still in force today “either totally or partially,” whatever that 
means. There follows a list including the usual conventions and declara
tions. He has no comment on these except to emphasize that the Geneva 
Protocol is “still in force today.”169 This approach, as we have seen, is 
not very helpful.

152 1 Rolin, Le Droit moderne de la guerre 326-27 (1921).
153 2 Guggenheim, Droit international public 84-90, 390-91 (1954).
154 Balladore-Pallieri, Dirrito Bellico 172-74 (2d ed. 1954).
155 Burgos, Nociones de Derecho de Guerra 62-71 (1955).
156 2 Podesta Costa, Derecho International Publico 61-63 (3d ed. 1955).
157 Verdross, Volkerrecht 361 (4th ed. 1959).
158 Kunz, Kriegsrecht und Neutralitatsrecht 86-88 (1935).
159 2 Von der Heydte, Volkerrecht 24, 238-46 (1960).
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Another German writer, Eberhard Spetzler, a former Luftwaffe officer, 
gives the subject detailed and searching treatment. He reiterates that 
the Geneva Protocol is binding and that it has been reinforced by prac
tice. He stops short, however, of saying that there is a customary rule 
on the subject over and above the Protocol. Spetzler emphasizes the con
tinued possibilities for retaliation against first-use and speculates at length 
on the practical considerations which prevented recourse to gas in World 
War II. He concludes that the regime of the Geneva Protocol is unsatis
factory because of the reservations to it, the possibility of use in reprisals, 
the lack of sanctions and the lack of provisions dealing with the produc
tion of BC weapons.160

In a recent article investigating the laws of war within NATO and 
the practical problems engendered by the existence of a common NATO 
defense establishment,161 the German authority, Moritz, confronts the 
problem of BC with much greater clarity and realism than is usually 
found in standard texts. Naturally he is concerned about the fact that 
the United States alone of the NATO powers is not a party to the 
Geneva Gas Protocol (Iceland is not a party either but she has no armed 
forces). Moritz expresses many of the same doubts about the legal 
status of BC weapons as have been expressed in this paper. He seems 
to think that the firm United States denial that it is bound by any con
ventional law on BC raises serious questions about the declaratory nature 
of the Geneva Protocol, and feels that the reservations made to the 
Protocol detract seriously from the contention that there is a universally 
binding prohibition against BC.162

Among the non-European writers, Nagendra Singh, an English-trained 
positivist, rejects any higher normative basis for international law and 
says that the sole basis for its observance “is the compulsive force of 
reciprocal advantage in respecting the rules of law coupled with the fear 
of retaliation in the event of a breach thereof.”163 Singh finds all of the 
various provisions prohibiting BC to be declaratory of customary law 
and fundamental “humanitarian principles.” (Interestingly, he sustains 
“fundamental principles,” yet takes a positivist’s view of international 
law which, prima jacie, would seem to reject any source except custom 
based on acceptance.) This melange of principles and assorted conven-

160 Spetzler, Luftkrieg und Menschlichkeit 104-12 (1956).
161 Moritz, The Common Application of the Laws of War Within the NATO Forces, 

Mil. L. Rev., July 1961 (DA Pamphlet 27-100-13) pp. 1, 21-22.
162 Ibid.
163 Singh, Nuclear Weapons and International Law 4 (1959).
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tions suffices, in Singh’s mind, to condemn as illegal and immoral all BC 
weapons as well as nuclear weapons.164 His whole approach, however, 
envisages the right of reprisal.

Finally, the essence of the present Soviet approach to the subject is 
exemplified by the following quotation from the work of F. I. Kozhevni
kov:

The Soviet government attributes great significance to the Geneva Protocol 
of 1925. This document, signed by 49 states, although not yet ratified by all these 
states, constituted a serious, restraining factor in the second world war. In this 
war chemical and bacteriological weapons were not employed. The states of the 
anti-Hitler coalition took a firm position on the basis of the indicated inter
national prohibitions, i.e., to give a destructive rebuff to any adversary attempting 
to apply the above prohibited weapons in the war.165

Kozhevnikov follows this statement with the following summary of the 
Soviet position on BC, as expressed in proposals submitted to the 1949 
Geneva Conference on the laws of war:

(1) The employment in a possible future war of bacteriological and chemi
cal means of warfare, and also of atomic weapons and of all other weapons 
which are directed to mass destruction, is incompatible with the fundamental 
principles of international law and contradictory to the honor and conscience 
of the peoples;

(2) It is a duty on the part of all governments, which have not yet ratified 
the Protocol for the prohibition of the use in war of asphyxiating, poisonous, 
or other gases, and of bacteriological methods of warfare, signed in Geneva 
on June 17, 1925, to ratify this document in the very near future;

(3) It is a duty on the part of all countries to conclude immediately a con
vention concerning the prohibition of atomic weapons as weapons of mass de
struction.* 160

The foregoing summary of the present literature must be analyzed in 
terms of the following truths:

(1) Analysis of BC warfare, is generally unsatisfactory. It tends to be 
superficial, evasive, and ambiguous. Many of the views reported in this 
paper are implicit rather than explicit, particularly regarding the ques
tion of reprisal. Often the authorities will treat reprisal and then deal 

164 Id. at 154-55. It should be noted that his explanation for these views are usually 
taken almost verbatim from Schwarzenberger, Lauterpacht, or Spaight, e.g., justification of 
the view that “gas is not only immoral but also uncivilized,” Id. at 163, which is based 
entirely on the authority of Lauterpacht and Schwarzenberger.

160 Kozhevnikov, Laws and Customs of War, Mezhdunarodnoye Pravo 388, 396-98 
(Kozhevnikov ed. 1957). The translator of passages from this work was Mr. Michial 
Zinovieff, a graduate student at Georgetown University.

466 Id. at 412-13.
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independently with a question such as the present status of BC, with 
no consideration of a possible interrelation between the two questions. It 
would be fair to say that at best, only a half-dozen of the respected 
authorities consulted offer any really profound analysis of BC warfare.

(2) There is wide agreement among the more thoughtful writers that 
the present state of the law on BC is quite inadequate. It is generally, 
although not always clearly, conceded that the rule governing BC is 
essentially only a prohibition against first use.

Conclusions

THE LEGAL STATUS OF BC AS IT IS AND AS IT IS THOUGHT TO BE

Because of the primitive nature of the international legislative process 
it is often difficult to distinguish what the law actually is from what it is 
thought to be with respect to a particular subject matter. It is fair to say 
that the majority of international law authorities, statesmen, high military 
commanders and informed citizens around the world believe that BC 
warfare is prohibited by international law. Furthermore, it is equally 
clear that there is a widespread conviction that this ban expresses the 
“universal conscience of mankind.” BC, then, is thought to be completely 
prohibited, and rightly so. It is by no means as clear, however, whether 
BC is effectively banned. Moreover, there is ample room for argument 
as to whether at the highest normative level all forms of BC ought to be 
prohibited.

Let us first review the state of the law on BC. Basically, it consists of 
two elements: the Geneva Gas Protocol of 1925 and custom. Most of the 
other conventional sources contribute nothing more than indications of 
the evolution of customary law on this subject. The few conventional 
provisions which are still binding, such as Article 23 of the Hague 
Rules, are of much too limited a scope to serve as the basis for a general 
rule on either chemical or biological warfare.

As stated earlier, it is submitted that the Geneva Protocol was not 
declaratory of existing international law in 1925 and that the status of 
the prohibition it lays down against BC depends upon subsequent inter
national practice. This leads to a complicated problem. It can certainly be 
argued that the non-use of chemical warfare in the wars since 1925 is 
persuasive evidence of a customary rule against it. But the same argument 
may not be used with respect to biological warfare, inasmuch as it has 
never been used. We know that some kind of capability for waging 
biological warfare exists today but it has never been tried. Certainly it
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cannot be said that failure to use a means not adequately developed is 
proof of an intent to have such a means prohibited. Consequently, there 
can be no customary rule against biological warfare based on non-use.

In line with the foregoing, a non-adherent to the Geneva Protocol, such 
as the United States, would be bound by a rule of customary international 
law prohibiting the first use of chemical warfare, but it would be free 
to use biological warfare regulated only by the Protocol. We must, there
fore, conclude that BC warfare viewed as a single category is not regu
lated by a single rule of law but by two rules: The first rule, based on 
the Geneva Protocol and upon international practice, prohibits the first 
use of chemical warfare. The second rule is a conventional rule, ap
plicable only to parties to the Geneva Protocol, prohibiting the first use 
of biological warfare.

However, no amount of legal hair-splitting can obscure the strength 
of the conviction held throughout the world that BC warfare ought to 
be banned. This was most convincingly demonstrated during the Korean 
War. The Communists, with a wide range of atrocity charges to choose 
from, some of which might have had a remote foundation in fact, chose 
biological warfare as the subject matter for their propaganda campaign; 
they had obviously decided that the use of biological warfare by the 
United States was the one charge which would most stir the “universal 
conscience of mankind.” Despite the lack of basis for these allegations, 
the propaganda campaign was enormously successful. In reaction to 
the charges, the United States did not take the position, as it could 
have, that it was legally free to use BW. First, the United States repre
sentatives asserted emphatically that the charges were false and that 
this should be proven by a United Nations investigation. In addition, it 
was emphasized that of course the United States was opposed to biological 
warfare. We attempted to excuse our nonadherence to the Geneva Proto
col on the ground that the ban contained in it was inadequate; it lacked 
sanctions, it lacked inspection provisions and the reservations to it 
rendered it too fragile a basis for an effective prohibition of both BW and 
CW.167

Thus, we have an interesting example of the difference between a legal 
position based on international law stricto sensu, and a diplomatic/legal 
policy position. As has been maintained in this paper, it would have been 
quite easy to answer the Communist BW charges with a simple denial 

For an authoritative summary of the U.N. Debate on BW charges see Bechhoefer, 
Postwar Neogtiations for Arms Control 194-201 (1961).
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of their truth, and a reiteration of the position that the United States 
would be legally free to use BW if it wanted to do so. But such a response 
would have brought down a storm of adverse criticism on the United 
States, as the Communists well knew.

This adverse reaction of world opinion to a public denial of BC war
fare’s prohibition has its roots in something more fundamental than mere 
repugnance to this means of warfare. In the long history of efforts to 
limit important means of warfare, the supposed prohibition of BC stands 
out as the lone apparent achievement. Virtually all attempts to rally the 
discouraged forces supporting arms control include the argument, “It can 
be done; did we not ban gas and germ warfare?” Although this ban is a 
much more fragile thing than it is believed to be, its breach will cer
tainly be viewed as a terrible retrogression, an enormous setback to the 
efforts of civilized man to curb the destructive powers which he has 
created, the opening of a Pandora’s box of new horrors. As Kissinger 
has pointed out, the accumulated odium that attaches to all kinds of 
ABC warfare each time they are condemned around a conference table 
or in an official pronouncement has a definite, objective effect on their 
legal and moral status, even though these condemnations may not be in 
consonance with material facts or with sound military, political, legal or 
moral doctrine.

We come then to the ultimate question: Why is it that all BC warfare 
is sought to be prohibited? Without going into technical details, it is 
possible to envisage many uses of BC which would meet the normative 
standards of the principles of legitimate military necessity. Viewed on 
their own merits and without regard to the “Pandora’s box” argument, 
the use of BW or CW to bar a portion of the theater of operations to an 
advancing enemy, to reduce an invulnerable defensive position, or to 
incapacitate, more-or-less temporarily, enemy troops, particularly in areas 
not heavily populated with noncombatants, would appear to be perfectly 
in consonance with the requirement of proportionality between military 
means and legitimate military ends. Indeed, it would appear that the 
nearly universal revulsion against BC notwithstanding, many legitimate 
uses of BC can be envisaged. Apparently, the real justification for a com
plete ban on BC must rest on the contention that the use of any BC 
means would inevitably result in the ultimate use of all BC means, the 
truly terrible along with the genuinely proportionate. As in the discus
sions of limited nuclear war, this fear of “escalation” prevails. Particu
larly is the possibility of almost unlimited escalation implicit in the legal 
right to use BC means in reprisal.
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THE REPRISAL PROBLEM

As the law stands now it is apparently the general consensus of au
thorities that any first use of BC is prohibited, no matter what its ob
jective proportionality to the situation. Where the legitimate right of 
retaliation is involved, however, the law is uncertain and seems to condone 
some use of BC, subject only to the vague and generally unobserved 
limitations supposed to govern reprisals. In attempting to clarify this 
uncertainty, we may apply the earlier analysis of the right of reprisal to 
BC warfare by asking the following questions:

(1) May BC be used as retaliation in kind?
(2) May BC be used in retaliation to an illegal act of grave propor

tions but not including first use of BC?
In answer to the first, it seems quite clear that BC may be used as 

retaliation in kind. Of course, there is the possibility that BC will be 
considered malum in se and that its use will never be permitted, even as 
retaliation in kind. This is obviously the view of those who oppose the 
maintenance of a BC capability. However, it is not a position which 
has received significant support from international lawyers, or even 
from theologians or ethicians.

A second aspect of this question is one which came up during World 
War I. If state A begins to use BC warfare, does this engender in the 
victim state B the right to use BC warfare only until state A desists, or 
has the “ban” been broken, enabling state B to use BC henceforth as 
it pleases, irrespective of the conduct of state A? If the relevant norms 
come from the Geneva Protocol, the answer would seem to be that the 
contractual relationship between the belligerents has ceased to exist 
and that BC may henceforth be used. If, however, the law is a customary 
rule (and particularly if it is thought that this rule expresses a funda
mental principle of the law of war), then it is still binding on all belliger
ents even though it has been broken. The victim state is then limited to 
retaliation in kind proportionate to the use of BC against it. Thus, if A 
stops using BC, state B has accomplished its legitimate purpose and 
should also stop using BC.

In answer to the second question, some writers have suggested that BC 
might be used in retaliation to a nuclear attack; others have said the 
converse, that nuclear weapons might be used in retaliation to a BC 
attack. One also encounters the notion that a controversial means of war
fare such as BC or nuclear weapons might be used against a state engaged 
in mass genocide or some similar crimes against humanity. These sug
gestions clearly raise a whole complex of difficult problems.
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As to the relationship between BC and nuclear warfare, if there is 
much evidence that BC is, in fact, banned (as it is thought to be), there 
is no such evidence with respect to nuclear weapons. Nuclear weapons 
are not prohibited by international law and their use is governed only 
by the fundamental concept of legitimate military necessity and any 
other principles or rules which might apply to a particular situation. 
Ironically, it would seem to be more legal to use nuclear means in 
retaliation for a BC attack than to use BC in retaliation for a nuclear 
attack, for the latter situation technically involves a first use of a 
prohibited means in retaliation for the use of a means which has not 
been prohibited. Just beneath the surface of this discussion is a second 
line of thought which may overwhelm the fact that BC warfare appears 
to have been banned by international law and by world opinion. In it, 
the aggressor is conceived of as an outlaw nation which has forfeited 
all rights to be treated in accord with normal standards; anything that 
will hurt the evil colossus is necessarily good, e.g., indiscriminate bombing 
of cities. This thinking emerges from the fact that the age of modern 
totalitarian aggression has quite naturally produced a strong tendency 
to feel that all means are legitimate against a Hitler or a Stalin.

While this may be a perfectly normal reaction, it is nonetheless ex
tremely dangerous and ought not to be indulged. The idea that there are 
no limits to the means used against a totalitarian aggressor is as in
defensible on legal and moral grounds as it is in terms of sound military 
policy. There is also good reason to believe that this kind of orgiastic 
approach to war does incalculable harm to the national character of the 
states that permit it; moreover the individuals who are permitted to 
conduct wars of this kind necessarily suffer serious psychic and moral 
consequences. If BC is to be used, it should be used because it promises 
to be an appropriate, normatively acceptable means of war, not because 
it may prove to be a means for the indiscriminate wreaking of vengeance 
on an evil enemy.

SUMMATION

In summary, the legal status of BC warfare may be characterized as 
follows:

(1) Customary international law and the Geneva Protocol to which 
most states adhere prohibit the first use of chemical weapons but permit 
retaliation in kind.

(2) While there is no rule of customary international law prohibiting 
biological warfare, its first use is denied to adherents to the Geneva 
Protocol.
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(3) First use of BC, in reaction to an aggressive act of grave propor
tions not including the use of BC, would probably be condemned by 
international law and world opinion as a retrogressive step risking un
controllable use of hitherto prohibited weapons.

(4) There is no consensus on the legitimacy of first use of BC in 
retaliation against a nuclear attack, although technically such retaliation 
would be illegal.

(5) The first use of BC would not be legally permissible if the sole 
justification advanced was that it was needed to prevent a Communist 
victory.

(6) The more competent contemporary international law authorities 
recognize that the present state of the law is inadequate, and acknowledge 
that the existing regime does not distinguish potentially useful, limited, 
controllable BC weapons from those which ought to be banned. Un
fortunately, the world consensus that has produced the present law will 
not be altered easily; however unfairly or illogically, BC is considered 
to be the one major means of modern warfare which has been subjected 
to an effective legal limitation.

(7) On the other hand, it would take but one “first-use” to confront 
this entire regime with an extremely serious test which might well fail 
to survive. In these circumstances, international law would clearly permit 
preparation for BC warfare.

The Position of the United States

We have seen that the United States has followed two largely contradic
tory approaches towards BC. On the one hand, there is the idealist tradi
tion that impelled the Senate to accept a prohibition on BC in the 
Washington Convention of 1922, and that was expressed in the leadership 
of the United States in drafting the Geneva Protocol of 1925. Further 
reflecting this attitude, the United States representatives to the UN have 
at times gone far towards the position that the real problem of enforcing 
a prohibition against BC entails a complete disarmament with adequate 
safeguards, and the total elimination of war and of national military 
establishments.168

On the other hand, there is the realist approach of Root, Mahan, the 
Senate which rejected the Geneva Protocol and the recent administrations 
which have refused to put their faith in “paper bans” on BC. This point 
of view emphasizes the necessity for controlled use of power, including 

168 See infra, p. 56.
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military power, to further progress towards a rule of law based not on 
paper constitutions and proclamations but on an effective monopoly of 
force in the hands of the defenders of the international order.169

The essence of this realist approach to foreign and military policy is 
the proposition that a leading world power such as the United States 
must have at its disposal a broad spectrum of forcible means with which 
to defend its own legitimate interests and those of the Free World. The 
emphasis is on flexibility, upon the creation of the maximum number 
and variety of means of controlled force from which the most appropriate 
may be drawn to fit each conflict situation.

This ambivalence of United States policy and attitudes has also ap
peared from time to time within the American military establishment. 
General Pershing strongly denounced gas after World War I,170 and the 
Navy has been particularly consistent in this regard. The report of the 
General Board of the Navy to the U.S. delegation to the Washington 
Conference of 1922 condemned gas warfare as violative of the funda
mental principles of warfare and recommended their total abolition, 
specifically reflecting any attempt to distinguish different types of 
chemical means.171 Significantly, Professor Tucker’s monograph on the 
Law of War and Neutrality at Sea, which commands attention both for 
its excellence and its publication by the Navy War College (even though 
his text is not literally Navy doctrine), comes to the conclusion that gas 
warfare is prohibited by international law.172 This opinion is the more 
noteworthy inasmuch as the author’s entire approach to the law of war 
is extremely realistic; indeed in subsequent works he has been one of 
the leading critics of American idealism and humanitarian approaches to 
military policy and arms control.173

Finally, we must reiterate that the whole point of the U.S. defense 
against Communist charges of using bacteriological warfare in Korea 
was based on the question of fact, namely that the charges were false, 
as would be shown by an impartial investigation. The Soviet demand 
for adherence to the Geneva Protocol was rejected, not on the ground 
that the prohibition contained therein was unjustified, but that the pro
hibition was ineffective. The ambiguity of the American position in this 

1*9  See O’Brien, Realism vs. Idealism, Social Order, Jan. 1961, pp. 37-42; O’Brien, The 
Role of Force in the International Juridical Order, 6 Catholic Law. 22, 23-27 (1960).

no Kelly, Gas Warfare 34.
171 Tucker, Law of War and Neutrality at Sea 52 (1957).
172 ibid.
173 Tucker, The Just War (1960).
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regard seems to have reached its zenith in the May 27, 1952, statement 
of Benjamin V. Cohen:

The United States as a member of the United Nations has committed itself, 
as have all other members to refrain from not only the use of poisonous gas 
and the use of germ warfare but the use of force of any kind contrary to the 
law of the Charter .... We must approach the problem of disarmament from 
the point of view of preventing war and not from the point of view of regu
lating the armaments to be used in war .... [quoting the Soviet delegation’s 
1932 statement:] “But we do not intend, before such measures as safeguards 
have been agreed upon, to invite aggression ... by committing ourselves to 
would-be aggressors and Charter-breakers that we will not use certain weapons 
to suppress aggression. To do so in exchange for mere paper promises would 
be to give would-be aggressors their own choice of weapons.”174

This statement is remarkable, first, for the way in which it completely 
confuses two separate issues, viz., the legitimacy of recourse to force and 
the legitimacy of the means used once recourse to force has been had. 
Second, it is completely ambiguous with respect to the legal status of 
BC. The first sentence can be interpreted to mean that the United States 
is committed not to use (1) BC weapons, and (2) other kinds of force 
contrary to the U.N. Charter. On the other hand, it can be interpreted 
to mean that BC is in the same category as other means of war, all of 
which fall under the control of the Charter.

In the light of the prevailing ambivalence of U.S. policy, and the basic 
dichotomy of realist and idealist approaches, it is not surprising to find 
that all recent American administrations have included agencies and 
officials who have written off BC warfare as unthinkable and other 
agencies and officials who have expended their talents and energies in 
the development of BC as a source of greater flexibility and effectiveness, 
a means to break through the nuclear-conventional syndrome. However, 
as true as this may be, the United States cannot afford to perpetuate 
this confused thinking about the legality of BC warfare. The law regu
lating recourse to force has to be kept separate from the law regulating 
the means of waging war; hopes for peace and disarmament must be kept 
separate from the unpleasant but imperative task of constructing norma
tive controls for the use of force when peaceful efforts fail. Moreover, 
in an age producing more varied and more potent weapons all the time, 
policy on the use of BC weapons should not be left to the fortuitous 
possibility that some belligerent may “use them first.” As the English 
authority Liddell-Hart has pointed out, BC warfare is at least worth 

174 Bechhoefer, Postwar Negotiations for Arms Control, op. cit. supra note 167, at 197.
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considering as a means of rational warfare in an age when saturation 
bombing of cities and the development of nuclear weapons are already 
facts.175

BC should be carefully studied on its merits and then the United States 
should decide, not what it will do as a reaction to another state’s initiative, 
but what it intends to do as a matter of its own policy. If, all things con
sidered, the Pandora’s box of BC ought never to be opened, or if it should 
be slammed shut again if it is opened by someone else, the United States 
should make it quite clear that it will not use BC, or it would only use 
it on a “limited retaliation in kind” basis. If, on the other hand, it is 
decided that BC can be a useful and normatively permissible element in 
America’s defense complex, then the United States should progressively 
move away from its official position that BC ought to be banned, attempt 
to educate world opinion on the subject, and cease hiding behind the 
shadowy cloak which the right of reprisal furnishes states wanting to 
justify controversial policies in terms of an enemy who “did it first.”

175 Liddell-Hart, Deterrent or Defense 82-88 (1960).



JUDICIAL AND STATUTORY TRENDS IN THE 
LAW OF ADOPTION

Sanford N. Katz*

In this analysis of the recent developments in American adoption laws, 
the author emphasizes the complexity of the adoption process and its tradi
tional concern for the welfare of the child. Utilizing the model adoption 
legislation recently drafted by the Department of Health, Education, and 
Welfare as a guide, Professor Katz indicates that the modern tendency is 
toward greater recognition of the need for safeguarding the interests of all 
of the parties to an adoption proceeding.

Introduction

Today, adoption is not only the juridical act creating certain civil rela
tions between two persons; it is also a social process. The social implica
tions are based upon the fact that the history of adoption in the United 
States is part of the history of child welfare and particularly of the treat
ment of the dependent child.* 1 Because of this emphasis on the child 
and his well-being, in recent years the American approach has placed 
continually greater emphasis upon the interrelationship between the legal 
and the social problems involved in this area.

With this in mind, this article will undertake to analyze some of the 
similarities and differences between adoption laws in the United States, 
using, as a point of reference, a single modern statute thought to be a 
guide to enlightened legislation—-An Act for the Adoption of Children,2 
drafted by the Children’s Bureau of the United States Department of 
Health, Education, and Welfare. Throughout the course of this article 
reference will also be made to the Act’s companion statute, An Act for 
Termination of the Parent-Child Relationship;3 for the drafters of the 
Model Adoption Act envisioned a “package plan”—i.e., that states 
would adopt the Model Adoption Act and the Model Termination Act 

* Assistant Professor of Law, The Law School, Catholic University of America; A.B., 
Boston University; J.D., University of Chicago.

1 See Thurston, The Dependent Child (1930). For an interesting account of the treat
ment of orphans and adopted children in nineteenth century America see Clothier, Some 
Aspects of the Problem of Adoption, 9 Am. J. Orthopsychiatry 598 (1939).

2 Children’s Bureau, U.S. Dep’t of Health, Education, and Welfare, Legislative Guides 
for the Termination of Parental Rights and Responsibilities and the Adoption of Children 
49 (1961) [hereinafter referred to as the Model Adoption Act (MAA)].

3 Children’s Bureau, U.S. Dep’t of Health, Education, and Welfare, op. cit. supra note 2, 
at 37 [hereinafter referred to as the Model Termination Act (MTA)].
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together. Finally, in discussing these two acts in relation to the existing 
law of the different states, some attempt will be made to evaluate and 
compare the advantages and disadvantages inherent in the various posi
tions. By so doing, it is hoped that all the considerations, both social and 
legal, which surround the adoption proceeding will be brought to the 
attention of all those concerned with this important area of the law.

I
Prerequisites to Adoption

Before discussing the substantive problems involved in an adoption, it 
seems necessary to turn our attention to the preliminary matter of pre
requisites to the adoption proceeding. Especially important are two pre
requisites which have been advocated over the years.4 These are (1) that 
in a nonrelative adoption, the placement must be made by a licensed 
social service agency, and (2) that a judicial proceeding to terminate the 
rights of the natural parents in the child must antedate the petition for 
adoption. It is in satisfying these prerequisites that the Model Adoption 
Act and its companion statute best exemplify the meeting of the realms of 
law and the social sciences.

THE REQUIREMENT OF AGENCY PLACEMENTS

Turning to the first of the above-mentioned requirements, section 6 
of the Model Adoption Act provides that except for the related adoption5 
no adoption petition will be entertained unless “the child sought to be 
adopted has [first] been placed for adoption with the petitioners by a 
child placement agency.” This type of “agency placement” is to be con
trasted with a private or independent placement. That kind of placement 
is exemplified by the private placing of a child by a physician where the 
physician knows that one of his patients, an unmarried mother, for ex
ample, wants to give up her child for adoption and that another of his 
patients wishes to adopt a child. His arranging the adoption without 
resorting to a social service agency for study and investigation would be 
an independent adoption, or, as it is sometimes called a “private place
ment.”

The dangers inherent in this latter type are clear and for this reason

4 See, e.g., Polier, Parental Rights—The Need for Law and Social Action (1958); 
Stevenson, King, Verry & Gallagher, Current Problems in Child Adoption, 24 Postgraduate 
Medicine 526-28 (1958).

5 A related adoption is usually accomplished without agency involvement at the petition
filing stage.
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such unregulated adoptions have been widely criticized6 on the grounds 
that they foster “black market” adoptions, that they can be arranged for 
profit,7 and that they can leave both the adoptive and the natural parents 
unprotected.8 Aside from these criticisms, there is the equally important 
consideration that even “a lawyer who is well equipped to handle the legal 
aspects of adoption may not be qualified to decide many questions in
cluded in placing a child which properly lie within the realm of specialized 
social knowledge.”9 It is this element of “specialized social knowledge” 
which, though an advantage of great importance, is generally lacking in 
independent adoptions, and which section 6 of the Model Adoption Act 
is designed to secure.

The advantages of agency placement are also seen in an investigation 
of the services provided by such agencies. As intimated previously, the 
purpose of such services is both to promote the well-being of the child 
to be adopted, and also to recognize the needs and interests of both the 
natural and the adoptive parents. The services to the child would take 
the form of making a study of the child which would include his develop
ment history, his family history, and a medical and psychological examina
tion. In addition, the child would be placed in the home of a suitable 
adoptive family under the supervision of the agency.

Similarly, with regard to the natural parents, casework help would be 
given to arrive at a decision regarding relinquishment of the child. For 
example, a social worker would discuss plans for the child, the problem 
of confidentiality, and preference for the religious upbringing of the 
child. And if the natural parent is an unmarried mother, specialized serv
ices would be provided because of the existing social disadvantages for 
her and her child. Services to the adoptive parents would consist of case
work help, protection, the selection of a child suitable for them if their 
home can be used, and assistance in completion of legal adoption and 

6 See, e.g., Reid, The Role of the Social Agency in Adoption, 20 Pediatrics 369 (1957); 
Stevenson, King, Verry & Gallagher, supra note 4, at 522, 524-25; Comment, Moppets on 
the Market: The Problem of Unregulated Adoption, 59 Yale L.J. 715, 729-30 (1950).

7 Hearings on Juvenile Delinquency Before a Subcommittee of the Senate Committee 
on the Judiciary, 84th Cong., 1st Sess. 2-5, 192-99 (1955); Laufer, Family Law, 34 N.Y.U.L. 
Rev. 1550, 1551 (1959).

8 There are, of course, risks in agency-placed adoptions. These risks are not legal ones, 
however, but simply the ordinary risks inherent in every adoption—e.g., the possibility 
that the child might not develop normally and might not be fully integrated into the family. 
Whether such risks are less in agency placements than in private placements is not certain.

9 Hearings on Juvenile Delinquency, supra note 7, at 3 (remarks of Senator Kefauver). 
(Emphasis added.)
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post-adoption counseling. These services would also have the valuable 
by-product of aiding the court in making the best disposition of the case 
by providing it with carefully drawn reports and recommendations pre
pared by trained social workers.

The position taken by the Model Adoption Act in seeking to secure the 
advantages of such “specialized social knowledge” to the child and his 
natural and adoptive parents is also found in several existing state 
statutes. Thus, in Connecticut and Delaware the courts are prohibited 
from entering a decree of adoption for any child not related to the 
petitioners in some way, unless the placement has been made by a 
licensed child welfare agency.10 Likewise, in recent years it has been 
the practice in many American jurisdictions that before an adoption is 
decreed, the court must order a study made of the child, his natural 
parents, and his adoptive parents.11 This position, it is suggested, repre
sents a forward step in the history of American adoption laws, and a 
logical development of the American courts’ traditional concern for the 
welfare of the child.

TERMINATION OF PARENTAL RIGHTS AND RESPONSIBILITIES

In regard to the second prerequisite, it clearly appears in the best 
interests of the child and his natural and adoptive parents that an in
formal court proceeding to terminate parental rights and responsibilities 
in the child precede the actual adoption, and that the termination decree 
provide for guardianship and for legal custody of the child. The tradi
tional relinquishment or release to a social service agency can cause 
considerable legal and psychological difficulties. The reciprocal rights, 
privileges, duties, and obligations of parents and child are uncertain. 
The child’s status is questionable and the agency’s area of function is 
unclear. It is the purpose of the Model Termination Act to alleviate this

10 Conn. Gen. Stat. Rev. § 45-63 (1958); Del. Code Ann. tit. 13, § 904 (1953).
11 There is some variation among the jurisdictions as to whether such an investigation 

should be mandatory or discretionary. E.g., in New York, N.Y. Dom. Rel. Law §§ 112(5), 
113, 115-a(3), 116(2)-(3), and Illinois, Ill. Rev. Stat. ch. 4, § 9.1-6 (1961), it is mandatory; 
while in Mississippi, Miss. Code Ann. § 1269-05 (1956), and Nevada, Nev. Rev. Stat. 
§ 127.210(4) (1959), it is discretionary. The District of Columbia makes the investigation 
mandatory unless the petitioner is a spouse of a natural parent of the adoptee, which 
natural parent consents to the adoption or joins in the adoption petition, in which case the 
investigation is discretionary. D.C. Code Ann. § 16-216 (1961). Other jurisdictions treat 
this problem in still different ways. See, e.g., Md. Ann. Code art. 16, § 76 (1957) (mandatory 
except where the court “has such intimate and personal knowledge of the facts and circum
stances” as to render an investigation unnecessary).
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uncertainty by providing for voluntary and involuntary “severance of the 
parent-child relationship and supervision by judicial process which will 
safeguard the rights and interest of all parties concerned . . . .”12

In a voluntary termination proceeding, a petition to terminate may 
be filed either directly by a parent or through an authorized agency.13 
A petition to involuntarily terminate the parent-child relationship may be 
filed in any one of five ways: (1) by either parent when termination of 
the parent-child relationship is sought with respect to the other; (2) by 
the guardian of the person or the legal custodian of the child; (3) by the 
person standing in loco parentis to the child; (4) by an authorized 
agency; or (5) by any other person having a legitimate interest in the 
matter.14 * Grounds for such an involuntary termination are: abandon
ment; substantial and continuous or repeated neglect; incapacity to 
discharge parental responsibilities; or that the presumptive parent is not 
a natural parent of the child.18

If the court terminates the parent-child relationship, it will appoint 
an individual as guardian of the child’s person, or appoint one individual 
as guardian of the child’s person and vest legal custody in another in
dividual or in an authorized agency—or where it is alleged in the 
petition that the termination is sought in contemplation of adoption, it 
will appoint an official of an authorized agency as guardian of the child’s 
person and will vest legal custody in that agency.16 If the court does not 
terminate the parent-child relationship, an order placing the child under 
protective supervision for a temporary period, or vesting legal custody 
for a time in an authorized agency, may nonetheless be made if the best 
interests of the child so require; this order is also to fix the responsibility 
for child support, and to certify the case to an appropriate court for any 
necessary further action.17 The effect of the termination decree is thus 
to divest the parent and child of all legal rights, privileges, duties and 
obligations, including rights of inheritance, with respect to each other.18

Termination acts have been criticized on the ground that they fail to 
provide adequate safeguards for the rights of the natural parents.19 The 

12 MTA § 1.
is MTA § 4(a).
14 MTA § 4(c).
is MTA § 4(b).
16 MTA § 9(1).
11 MTA § 9.
18 MTA § 10.
19 See, e.g., Note, Termination of Parental Rights to Free Child for Adoption, 32 N.Y.U.L. 

Rev. 579, 589-91 (1957).
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Model Termination Act, however, makes an earnest effort to safeguard 
these rights, insofar as it is consistent with the rights of the other parties 
involved. Thus, fair and reasonable requirements are laid out for the 
notification of the natural parents; the parents are entitled to be repre
sented by counsel at the termination hearing; if they are financially un
able to procure the services of counsel themselves, counsel will be pro
vided; and a preponderance of the evidence, under the rules applicable 
to the trial of civil cases, is necessary to establish any of the grounds for 
involuntary termination.20

The complaint might also be made that the Model Termination Act 
permits hearsay evidence to be introduced at the termination hearing— 
for Section 8 of that Act provides that relevant and material information 
of any nature, including that contained in reports, studies, or examina
tions, may be admitted and relied upon to the extent of its probative 
value. It must be remembered, however, that the hearing is to be before 
a judge, not a jury, and it seems unlikely that the judge would give such 
information more than its due probative weight. Moreover, a termina
tion hearing differs from a criminal or civil trial as it does not seek to 
penalize anyone, by searching for the presence of guilt or liability. A 
termination hearing seeks above all else the welfare of the child, with due 
regard for the rights of the natural and adoptive parents; and it may well 
be that this ideal can best be achieved in a hearing characterized by in
formality and confidentiality, freed from strict compliance with the rules 
of evidence.

II
Who May Adopt; Who May Be Adopted—in General

In any discussion of the substantive law of adoption the first questions 
which logically arise are “Who may adopt?” and “Who may be adopted?” 
In this area the Model Adoption Act is fairly typical of the statutes in 
many states,21 and of the Uniform Adoption Act as well.22 It provides 
that any child may be adopted who is in the state at the time the petition 
for adoption is filed,23 and that husband and wife may jointly adopt a 
child, or if one of the spouses is already the child’s parent, the other

20 MTA § 8.
21 A table showing the characteristic features of American adoption laws can be found 

in Note, 38 Va. L. Rev. S44, 552-53 (1952).
22 Uniform Adoption Act §§ 2-3. Two states, Montana and Oklahoma, have enacted the 

Uniform Act. Mont. Rev. Codes Ann. §§ 61-201 to -217 (1962); Okla. Stat. Ann. tit. 10, 
§§ 60.1-.23 (Supp. 1962).

23 MAA § 3.
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may separately adopt him. An individual may also adopt a child where 
such individual is an unmarried adult, or a married adult who has been 
accorded the right to reside separate and apart from his or her spouse by 
judicial decree.24 In this respect, however, the Model Adoption Act does 
not completely follow the Uniform Adoption Act25 in that it does not 
include in the category of individuals eligible to adopt a child an un
married mother or father, regardless of age.

While the overall position taken by the Model Adoption Act is basically 
sound, its wisdom in rejecting the Uniform Act’s treatment of the un
married minor parent is subject to certain doubts. It might have been 
wise to include the Uniform Act’s provision making the unmarried minor 
parent of a child a suitable person to adopt him. One can imagine a 
situation where the mother of an illegitimate child dies in childbirth, and 
the father, a minor, would like to adopt the child; or it might be that 
an unmarried father of an illegitimate child entering military service 
would want to adopt the child, in order to bestow all the benefits which 
might accrue to him upon his child. As the Model Adoption Act now 
reads, if the father of the illegitimate child is an adult, or if he is a 
minor married even to a person other than the mother of the child, he 
could qualify under section 4(a) or section 4(b). But if he is a minor 
and unmarried, he could not qualify under the Act.

RELIGIOUS CONSIDERATIONS

In neither sections 3 (Who May Be Adopted), 4 (Who May Adopt), 
nor 7 (Petition) of the Model Adoption Act is there any reference to the 
religion of the child or of the adoptive parents. Perhaps this aspect of 
adoption law was considered a policy matter, rather than a legislative 
one; or, perhaps, since under the Model Adoption Act a prerequisite to an 
adoption is placement by a licensed social service agency, it was intended 
that this matter should be considered at the placement stage.

The Child Welfare League of America, however, has taken the follow
ing position on religion and adoption:

A child should ordinarily be placed in a home where the religion of adoptive 
parents is the same as that of the child, unless the parents have specified that 
the child should or may be placed with a family of another religion. Every effort 
(including interagency and interstate referrals) should be made to place the 
child within his own faith, or that designated by his parents. If however such 
matching means that placement might never be feasible, or involves a substantial 

24 MAA § 4.
25 Uniform Adoption Act § 3(4).
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delay in placement or placement in a less suitable home, a child’s need for a 
permanent family of his own requires that consideration should then be given to 
placing the child in a home of a different religion. For children whose religion 
is not known, and whose parents are not accessible, the most suitable home 
available should be selected.26

Similarly, many states are concerned with the religion of the child and 
of his natural and adoptive parents, and consider this aspect of the 
“matching process” in their statutes. In some states the religious affilia
tions of the parties concerned must be placed on the petition or must be 
considered in the disposition of the case.27 In others there are provisions 
regarding the placement of the adoptive child in the custody of adoptive 
parents whose religious affiliation is the same as the child’s. These pro
visions are typically qualified by the words “when practicable,”28 or

26 Child Welfare League of America, Standards for Adoption Service 25 (1958). The 
quoted statement is in accord with the beliefs underlying practices in a high proportion of 
nonsectarian agencies, and with those represented by the Council of Jewish Federation and 
Welfare Funds and by the Department of Social Welfare, National Council of Churches 
of Christ in the United States. But Catholic adoption agencies are committed to “the basic 
principle that any Catholic child being placed for adoption can have his total needs met 
only in a Catholic adoptive home.” Bowers, The Child’s Heritage—From a Catholic Point 
of View, in 2 A Study of Adoption Practice 130 (Schapiro ed. 1956). This position is based 
on the Catholic viewpoint that “religion is something more than a value to the child. It is 
also an obligation basic to his very nature.” Id. at 130-31. However, the practice of Catholic 
adoption agencies varies somewhat where applicants representing a marriage between a 
Catholic and a non-Catholic are concerned. Some Catholic agencies will consider such 
applications, particularly “in instances where the mother is Catholic or in families in which 
the non-Catholic party is willing to take instructions in the fundamental teachings of the 
Catholic church. On the whole, however, agencies seek to use adoptive couples both of whom 
are Catholic.” National Conference of Catholic Charities, Adoption Practices in Catholic 
Agencies 50 (1957).

27 E.g., Colo. Rev. Stat. Ann. § 4-l-7(f) (Supp. 1960) (religious and racial backgrounds 
of child and petitioner are to be taken into account); Conn. Gen. Stat. Rev. § 45-63 (Supp. 
1961) (the preadoption report should indicate the religion of the child and that of his 
natural and adoptive parents); D.C. Code Ann. §§ 16-214(4) to -214(5) (1961) (the peti
tion must state the race and religion of the child or his natural parents, and that of the 
petitioner); Ga. Code Ann. § 74-411 (Supp. 1961) (suitability of racial and religious 
affiliations must be investigated); Mich. Stat. Ann. § 27.3178(545)(e) (Supp. 1959) (pre
adoption investigation must consider the racial and religious backgrounds of the child and 
the petitioner); N.H. Rev. Stat. Ann. § 461:2 (Supp. 1961) (preadoption investigation is 
to give due regard to the respective race and religion of the child and the petitioner); Ohio 
Rev. Code Ann. § 3107.05(e) (Page 1960) (religious and racial backgrounds of child and 
petitioner must be investigated prior to the adoption); Wash. Rev. Code § 26.32.090 (Supp. 
1958) (preadoption investigation report must indicate the religion of the child).

28 Mass. Gen. Laws Ann. ch. 210, § 5B (1958); N.Y. Const, art. VI, § 18; N.Y. Dom. 
Rel. Law §§ 113, 117; N.Y. Soc. Welfare Law § 373(3); N.Y.C. Dom. Rel. Ct. Act § 88; 
R.I. Gen. Laws Ann. § 15-7-12 (1956); Wis. Stat. Ann. § 48.82(3) (1957).
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“when possible.”29 The important question thus is, what effect do the 
courts give to such words? — that is, are these words interpreted as being 
mandatory or discretionary?

The New York Court of Appeals interpreted the words “when prac
ticable” as discretionary in Matter of Maxwell.30 In that case the issue 
before the court was whether the New York adoption laws prohibited 
the adoption of the Maxwell child, since the religion of the adoptive 
parents differed from that of the natural mother. The relevant statute 
provided that “in granting orders of adoption ... the court shall, when 
practicable . . . give custody only to . . . persons of the same religious 
faith as that of the child.”31

Several hours after Mrs. Maxwell’s son was born, she signed an 
affidavit, prepared by the attorney for the adoptive parents, the Smiths, 
in which she gave her consent to the infant’s adoption by them. In ad
dition, she declared that she “does not at the present time embrace any 
religious faith.” Adoption proceedings were commenced by the Smiths 
a few years after Mrs. Maxwell had given her child up for adoption. 
During those years the child had been living with the Smiths. At the 
adoption proceedings, Mrs. Maxwell stated that she embraced the 
Catholic faith, and that she had not known that the persons to whom 
the baby had been given were Protestants. She further testified that her 
affidavit declaring that she did not embrace any religious faith had been 
signed without knowledge of its contents. On these grounds Mrs. Max
well demanded return of the child and further demanded that, in any 
event, the child be brought up in the Catholic faith.

The trial court denied Mrs. Maxwell’s petition and granted the adop
tion.32 On appeal Judge Fuld, writing for the majority, affirmed the 
lower court’s decision. He found the language of the statute, directing 
the court, when practicable, to give custody only to persons of the same 
religious faith as that of the child to be discretionary. He said:

The statute calls upon the court to give custody to persons of the same religious 
faith as that of the child when practicable. That term is of broad content, 
necessarily designed to accord the trial judge a discretion to approve as adoptive 

29 Ariz. Rev. Stat. Ann. § 8.236 (1956); Ill. Rev. Stat. ch. 4, § 9-1.15 (1961); Md. Ann. 
Code art. 16, § 67 (1957); Pa. Stat. Ann. tit. 1, § 1(d) (Supp. 1961).

so 4 N.Y.2d 429, 151 N.E.2d 848, 176 N.Y.S.2d 281 (1958).
31 N.Y. Soc. Welfare Law § 373(3).
32 The Smiths agreed, however, to have the child baptized in the Catholic faith and 

educated in Catholic parochial schools. 4 N.Y.2d at 433, 151 N.E.2d at 850-51, 176 N.Y.S.2d 
at 284.
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parents persons of a different faith from the child’s in exceptional situations. 
Had the legislature intended that in every case the child be adopted by persons 
of its own religious faith, it obviously would have made its design known by 
language far different from that which it used. The presence in the statute of 
the words “when practicable” was to enable the court to relax the requirement 
in the unusual case such as the one before us.33

Judge Desmond dissented, urging that the words “when practicable” 
were not discretionary, as indicated by the majority, but mandatory. He 
criticized the failure to make efforts to find adoptive parents of the 
same religious faith as the child, declaring “it is inconceivable that in 
the city of Buffalo such persons could not be found.”34 However the dis
sent seems to miss the main thrust of Judge Fuld’s opinion. It is not 
that other couples could not be found, but that the child had been 
living with the Smiths for over four years, and that to place him with 
some other couple, or in an institution, would have had serious con
sequences so far as his well-being was concerned. Thus, the court stated:

The statute may not be employed as a means of wiping out a relationship be
tween foster parents and child which originated in good faith and has continued 
for the entire four and a half years of the youngster’s life. . . . [T]o tear the child 
from the love and care of these petitioners, the only mother and father he has 
ever known, and send him instead to an institution until other parents are 
found, would be inordinately cruel and harsh. No law requires consequences so 
distressing.35 36 37

Although with Matter oj Maxwell it seems that New York has taken 
its place with the majority of jurisdictions38 in interpreting the religious 
requirements of adoption statutes liberally where the child’s welfare is 
concerned, some jurisdictions take a more rigid position. Thus, the 
Massachusetts court, in Petition oj Goldman™ construed a statute38 
similar to that interpreted in Maxwell as being mandatory.

In the Goldman case, a Jewish woman wished to adopt twins born 
illegitimately to a Catholic woman. The twins had been in the custody 
of the petitioners since they were two weeks old. The natural mother

33 Id. at 434, 151 N.E.2d at 850-51, 176 N.Y.S.2d at 284.
34 Id. at 440, 151 N.E.2d at 854, 176 N.Y.S.2d at 289.
35 Id. at 434-35, 151 N.E.2d at 851, 176 N.Y.S.2d at 284-85.
36 E.g., Cooper v. Hinrichs, 10 Ill. 2d 269, 140 N.E.2d 293 (1957), reversing 8 Ill. App. 

2d 269, 130 N.E.2d 678 (1955); In re Adoption of Kure, 197 Minn. 234, 266 N.W. 746 
(1936); In re Adoption of Duren, 355 Mo. 1222, 200 S.W.2d 343 (1947); Butcher’s Estate, 
266 Pa. 479, 109 Atl. 683 (1920).

37 331 Mass. 647, 121 N.E.2d 843 (1954), cert, denied, 348 U.S. 942 (1955).
38 Mass. Gen. Laws Ann. ch. 210, § 5B (1958).
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consented to the adoption and also agreed to the twins’ being brought 
up in the Jewish faith. The judge of the probate court found that the 
petitioners were qualified as adoptive parents in all respects, save that 
they were not of the same religious affiliation as the natural mother of 
the children. But he reasoned that since there were many Catholic couples 
in the area who could furnish the twins a good home, it was “practicable” 
within the meaning of the Massachusetts provision to give custody of 
the children to persons of their own religious faith. The Supreme Judicial 
Court of Massachusetts affirmed the lower court’s decision, applying the 
test urged by the dissent in Maxwell — the availability of other couples 
of suitable religion to adopt the children. In so doing it seems that the 
court broadly interpreted the phrase, “when practicable,” to mean 
“whenever it is possible to procure.”39

The constitutionality of such “religious protection” provisions has 
been widely discussed.40 Regarding this issue of the constitutionality of 
the Massachusetts religious protection provision, the court said in the 
Goldman case: “All religions are treated alike. There is no ‘subordina
tion’ of one sect to another. No burden is placed upon anyone for main
tenance of any religion. No exercise of religion is required, prevented, or 
hampered.”41 However, one author questions the decision in Goldman 
on a number of constitutional issues, including the validity of the statu
tory provision itself.42 And another in discussing the New York statute 
involved in Maxwell, believed that this provision, if given Judge Des
mond’s dissenting interpretation, would violate in spirit, at least, both the 
state guarantees of religious liberty and the first amendment.43

Regardless of what conclusion might be reached on the constitutionality 
of the interpretation advocated by Judge Desmond and the Goldman 
court, the one practical conclusion which is suggested by a reading 
of these two cases is that in both the whole religious problem arose out 

39 Cf. Ramsey, The Legal Imputation of Religion to an Infant in Adoption Proceedings, 
34 B.U.L. Rev. 649, 657 (1959). This is how the Rhode Island statute is meant to be inter
preted. R.I. Gen. Laws Ann. § 15-7-13 (1956) provides: “The word ‘when practicable’ as 
used in reference to adoptions shall be interpreted as being without force or effect if there 
is a proper or suitable person of the same religious faith or persuasion as that of the child 
available to whom orders of adoption may be granted.”

40 See Ramsey, supra note 39, at 680-84; Comment, Religion as a Factor in Proceedings 
for Adoption and Custody of Children, 1957 U. Ill. L.F. 114; Note, Constitutionality of 
Mandatory Religious Requirements in Child Care, 64 Yale L.J. 772 (1955).

44 331 Mass, at 652, 121 N.E.2d at 846.
42 Pfeffer, Religion in the Upbringing of Children, 35 B.U.L. Rev. 333, 377-93 (1955).
43 Ramsey, supra note 39, at 653 n.10.
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of the fact that each was a private placement. Thus, in each the problem 
could and should have been avoided by initial resort to a licensed agency 
for placement of the child. These cases illustrate the great pitfalls of 
private placements for the unprotected natural and/or adoptive parents. 
The hardship that can result for either set of parents is immense. What
ever the merits of either position on the “religious protection” provisions, 
the fact of the matter is that situations such as Goldman and Maxwell 
can be avoided if the position of the Model Adoption Act is accepted 
and agency placement is made a prerequisite to the adoption proceeding.

RACIAL BACKGROUND

Another area in which the framers of the Model Adoption Act have 
seemingly deferred to the present practice in each of the states is that 
concerning the question of the racial relationship between the adopted 
child and the adoptive parents. In answer to this question the Child Wel
fare League of America has stated that racial background in itself should 
not be the major criterion in the selection of a home for a child. Its 
position is:

It should not be assumed that difficulties will necessarily arise if adoptive parents 
and children are of different racial origin. At the present time, however, children 
placed in adoptive families with similar racial characteristics, such as color, can 
become more easily integrated into the average family group and community.44 45

Some state statutes, while not barring interracial adoptions, do provide 
for the placing of the identity of the races of the natural parents, the 
child, and the adoptive parents on the adoption petition.46 The effect to 
be given this information was in issue in the case of In re Adoption of a 
Minor,46 decided under the applicable provision of the District of 
Columbia Code.47 In that case the petition for adoption was filed by the 
child’s natural mother and his stepfather. Both the child and his mother 
were white, but his stepfather was a Negro. The district court denied the 
adoption petition, with Judge Holtzoff reasoning that “the boy when he 
grows up might lose the social status of a white man by reason of the

44 Child Welfare League of America, op. cit. supra note 26, at 24.
45 See statutes cited note 27 supra.
4« 97 U.S. App. D.C. 99, 228 F.2d 446 (1956).
47 The petition or the exhibits annexed thereto shall contain the following information:

(4) The race and religion of the adoptee, or his natural parent or parents.
(5) The race and religion of the petitioner.

D.C. Code Ann. § 16-214(4) (1961).
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fact that by record his father will be a negro if this adoption is ap
proved.”48 49

The Court of Appeals reversed the district court’s decision, holding 
that while a difference in race or religion may have relevance in adoption 
proceedings, that factor alone cannot be decisive; the child’s welfare 
must be paramount. Judge Bazelon, speaking for the court, reasoned 
that since the child was happy living in the home of his mother and his 
stepfather, and since he would continue to live in that home anyway 
(because his mother had custody of him), denying the adoption would 
“only serve the harsh and unjust end of depriving the child of a legitima
tized status in that home.”40

To be contrasted with this liberal view is the unusual approach of 
the Louisiana and Texas statutes50 which prohibit interracial adoptions 
altogether. However, such statutes are subject to serious attack on the 
constitutional grounds that they violate the equal protection clause of the 
fourteenth amendment.51 A constitutional question could also arise under 
the full faith and credit clause if a jurisdiction refused, on the grounds of 
local policy prohibiting interracial adoptions, to recognize the status of an 
adopted child under a foreign adoption decree.52 * * * 56 Besides the questionable 

48 97 U.S. App. D.C. at 100, 228 F.2d at 447.
49 Id. at 101, 228 F.2d at 448.
50 La. Rev. Stat. § 9.422 (1950) (“A single person over the age of twenty-one years, or 

a married couple jointly, may petition to adopt any child of his or their race.”); Tex. Rev. 
Civ. Stat. Ann. art. 46a, § 8 (1959) (“No white child can be adopted by a negro person, 
nor can a negro child be adopted by a white person.”) For a discussion of the Louisiana 
Provision see Wadlington, Adoption of Persons Under Seventeen in Louisiana, 36 Tul. L. 
Rev. 201, 205-09 (1962).

61 Cf. Perez v. Sharp, 32 Cal. 2d 711, 198 P.2d 17 (1948) wherein California’s anti
miscegenation statute was held violative of the equal protection clause.

52 See In re Estate of Morris, 56 Cal. App. 2d 715, 133 P.2d 452 (Dist. Ct. App. 1943). 
That case involved the issue of whether California would recognize a Rhode Island adop
tion. In Rhode Island, where it was legal, John F. Morris, a 92-year-old unmarried man, 
adopted his 61-year-old niece as his child. California law authorized only the adoption of 
minor children. Basing its result mainly on the decisions in Williams v. North Carolina, 317 
U.S. 287 (1942) and Fauntleroy v. Lum, 210 U.S. 230 (1908), the California court held 
that:

[W]hen the State of Rhode Island, acting in accord with its laws, established through
valid adoption proceedings the status of adopted child and adoptive parent between
decedent herein and her uncle, full faith and credit must be given to such decree and 
the status thereby created must be recognized by the State of California, notwithstand
ing a claimed conflict with the announced policy of the latter state.

56 Cal. App. 2d at 723, 133 P.2d at 456. As to the important distinction between the power 
of a foreign jurisdiction to create a status which under rules of comity and the full faith 
and credit clause of the federal constitution must in some instances be recognized by the



1962] Law of Adoption 77

legality of the Texas and Louisiana statutes and the policy they enunciate, 
the wisdom of the rigidity of their position is, at best, suspect. Since, as 
has been emphasized, the adoption process is replete with social con
siderations, it seems that before reaching any decision, all of these 
considerations should be weighed. To attribute such weight to any one 
factor that it precludes all consideration of the others could conceivably 
so tie the hands of the court in certain instances as to prevent the achieve
ment of the most practical and equitable result.

Ill
Parental Consent to Adoption

In discussing the requirement of parental consent to adoption, the 
first thing to be noted is the formality which statutes generally require 
for such consent to be effective. The Model Adoption Act generally re
quires written consent to an adoption by the natural parents of the 
child. Such consent must be acknowledged before an officer authorized 
to take acknowledgments and must be witnessed by a representative of 
a child placement agency or of the court53 — a position substantially 
reflecting that taken by the Uniform Adoption Act54 and many other 
statutes.55 These requirements of acknowledgment and attestation are 
designed to ensure that the natural parents are aware of the importance 
of the act of consenting; the belief is that such formalities will probably 
help deter the natural parents from making a hasty and improvident 
decision, and will protect them from fraud, coercion, and overreaching. 
An additional safeguard for the rights of the natural parents is found in 
the Model Adoption Act’s provision requiring that the consent of the 
parents or guardian of the person of a minor parent must accompany 
the consent of the minor parent to the adoption.58 In this respect the 
Model Act differs from the statutes found in the District of Columbia57 * So.

local forum, and the lack of power of a foreign jurisdiction to attach to the status incidents 
which are repugnant to the laws or policy of the local forum, see Tsilidis v. Pedakis, 132
So. 2d 9 (Fla. Dist. Ct. App. 1961). As to the recognition of the adoptive status created by 
a foreign decree, see Taintor, Adoption in the Conflict of Laws, 15 U. Pitt. L. Rev. 222, 
251-66 (1954); Baade, Interstate and Foreign Adoptions in North Carolina, 40 N.C.L. Rev. 
691, 705-06 (1962).

63 MAA § 8(b).
64 Uniform Adoption Act § 5.
65 E.g., Fla. Stat. Ann. § 72-14 (Supp. 1961), McKinney v. Weeks, 130 So. 2d 310 (Fla. 

Dist. Ct. App. 1961) (consent held invalid because only one witness was present).
56 MAA § 8(a).
57 D.C. Code Ann. § 16-213(c) (1961).
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and in several states,58 which state that minority is not a bar to consent.
Aside from those cases where the natural parents consent to the adop

tion, many jurisdictions recognize certain other situations where the 
adoption will be allowed without the consent of the natural parents. 
Traditionally, these situations dispensing with the consent requirement 
have been the following: (1) When the parents, or one of them, have lost 
parental rights through voluntary relinquishment or involuntary termi
nation by court proceedings; (2) when the child has been abandoned;
(3) when the parent is mentally disabled; (4) when the parents are 
divorced (with certain important qualifications); and (5) when the child 
is illegitimate, in which case one parent’s consent may be unnecessary.59

The Model Adoption Act does not itself include these traditional 
grounds for dispensing with the consent requirement. This is because it 
assumes that there has been a proceeding to terminate parental rights in 
the child prior to the filing of the adoption petition and these situations 
are embodied in the Model Termination Act, as grounds for the involun
tary termination of the rights of the natural parents.60 * However, since the 
Model Adoption Act and the Model Termination Act are companion 
statutes, designed to be enacted together, it is apparent that the drafters 
of the Model Adoption Act intended to preserve the traditional grounds 
for dispensing with the consent requirement.

WHEN THE CHILD HAS BEEN ABANDONED

The courts have defined “abandonment” variously as conduct of the 
natural parents renouncing the parental relationship,81 or as a “refusal 
to perform the natural and legal obligations of care and support,”62 or 
as a withholding of love, care, and the opportunity to display filial af

58 E.g., Ariz. Rev. Stat. Ann. § 8-103B (1956); Kan. Gen. Stat. Ann. § 59-2102 (Supp. 
1961); Md. Ann. Code art. 16, § 74 (1957).

59 Other grounds include failure to support, maintain or care for the child, neglect, 
habitual drunkenness or intemperance, general unfitness, desertion, and sentence to im
prisonment. See Comment, A Compilation of Consent Provisions of Adoption Statutes, 24 
Rocky Mt. L. Rev. 359, 362-64 (1952).

99 MTA § 4(b).
81 Abandonment is “any conduct on the part of the parent, which evinces a settled 

purpose to forego all parental duties, and to relinquish all parental claims to the child.” 
Winans v. Luppie, 47 N.J. Eq. 302, 304, 20 Atl. 969, 970 (Ct. Err. & App. 1890). This 
definition has been endorsed by other jurisdictions: e.g., Davies Adoption Case, 353 Pa. 
579, 588, 46 A.2d 252, 257 (1946). Pennsylvania has now adopted the Winans definition by 
statute. Pa. Stat. Ann. tit. 1, § 1(a) (Supp. 1961).

02 Matter of Anonymous, 80 N.Y.S.2d 839, 845 (Surr. Ct. 1947). Cases utilizing this or 
similar definitions are collected in Note, supra note 19, at 586 n.51.
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fections.63 It is generally agreed, however, that for such conduct of the 
natural parents to constitute abandonment, it must be intentional.64 
Usually, the situation which results in a finding of abandonment is one 
where the parent leaves his child permanently or indefinitely in the care 
of others, making little or no effort to support him.65 Some statutes also 
specify the length of time for which this state of affairs must continue in 
order for it to constitute abandonment.66 *

Many cases in this area involve fact situations illustrating negative 
attitudes toward parenthood, manifested in attempts to “give up” a 
child. In the Maxwell case, in discussing the issue of abandonment 
arising from Mrs. Maxwell’s relinquishment of responsibility for the 
welfare of her child, Judge Fuld said:

The mother did not, it is true, leave her child on a doorstep, but surely an 
abandonment may be established by proof of conduct less drastic than that. . . . 
When the appellant asserted that she did not want the baby and that she 
“wanted” to be done with the matter “as quickly as possible,” when she did 
everything she could do to conceal the child’s very birth, and herself hid behind 
a false name, and when thereafter she returned to Canada and for almost a 
year manifested not the slightest interest in the welfare of the child . . . she 
was guilty of conduct that amounted to the abandonment found by the courts 
below. It was, in short, the appellant’s callous disregard for her child, her com
plete indifference to how he was faring, not her signing of the surrender and 
consent document . . . that constituted the abandonment . . . ,37

The Illinois Supreme Court employed similar reasoning in Stalder v. 
Stone,68 where a mother attempted to defeat the adoption of her illegiti
mate child by the persons with whom she had left him. The record there

63 E.g., Matter of Anonymous, supra note 62, at 845; Matter of Hayford, 109 Misc. 479, 
481, 179 N.Y. Supp. 182, 183 (Surr. Ct. 1919).

64 Annot., 35 A.L.R.2d 662, 668 (1954). Since abandonment must be intentional, in
voluntary separation is generally held insufficient in itself to constitute an abandonment. 
E.g., In re Maxwell, 117 Cal. App. 2d 156, 255 P.2d 87 (Dist. Ct. App. 1953) (child taken 
from parent by order of juvenile court); Welker’s Adoption, 50 Pa. D. & C. 573 (Orphans’ 
Ct. 1944) (father imprisoned).

65 Cases to this effect are collected in Annot., supra note 64, at 678-80. But failure to 
support alone is not usually held sufficient to constitute abandonment. See, e.g., Johnson 
v. Strickland, 88 Ga. App. 281, 76 S.E.2d 533 (1953); Smith v. Smith, 67 Idaho 349, 180 
P.2d 853 (1947); In re Walton, 123 Utah 380, 259 P.2d 881 (1953); Petition of Rice, 179 
Wis. 531, 192 N.W. 56 (1923).

66 E.g., Mo. Rev. Stat. § 453.040 (1959) (one year preceding filing of the adoption peti
tion); Pa. Stat. Ann. tit. 1, § 1.2 (Supp. 1961) (six months); Tex. Rev. Civ. Stat. Ann. 
art. 46a, § 6 (Supp. 1961) (two years).

37 4 N.Y.2d at 433, 151 N.E.2d at 850, 176 N.Y.S.2d at 283-84.
33 412 Ill. 488, 107 N.E.2d 696 (1952).



80 The Georgetown Law Journal [Vol. 51: p. 64 

indicated that the mother had attempted unsuccessfully to abort the 
child; that when he was born she had lied about his identity and had 
placed him with her sister; and that she had later removed him and 
placed him with others, still not disclosing his true identity and visiting 
him only infrequently. It was held that since she had abandoned the 
child, her consent to the adoption was unnecessary. The court caustically 
observed that the mother’s “entire contact with the child [was] charac
terized by efforts to get rid of him.”69 She had, said the court, “merely 
acted as an agent for some unknown parent in finding a refuge for the 
child.”70

On the other hand, there have been cases where the parent “abandons” 
his child, but within a reasonable time thereafter resumes his parental 
duties. In these instances the courts have treated the parent’s resumption 
of his duties toward the child as repentance, revoking or terminating the 
abandonment.71 However, this repentance must be something more than 
a mere mental intent; it must be conduct which manifests an intent to 
resume parental responsibilities.72

Moreover, it must be noted that the evidence necessary to determine 
abandonment must be related to the conduct of the natural parent. The 
“best interests of the child” test is not, and should not be, relevant.73 In 
spite of this there is language in some of the cases which indicates such 
a concern for the “best interests of the child,” while professing to decide 
the abandonment issue.74 Perhaps, much of this confusion of issues is a 
result of the attempt to litigate the abandonment issue in the adoption 
proceeding, rather than in a proceeding to terminate parental rights and 

69 Id. at 496-97, 107 N.E.2d at 700-01.
70 Id. at 496, 107 N.E.2d at 700.
71 Cases are collected in Annot., supra note 64, 671-72 (19S4).
72 See, e.g., In re Kline, 24 Del. Ch. 427, 8 A.2d 505 (Orphans’ Ct. 1939); Bair 

Adoption Case, 393 Pa. 296, 141 A.2d 873 (1958); Davies Adoption Case, 353 Pa. 579, 
42 A.2d 252 (1946).

73 In a recent case, the Pennsylvania court said:
[T]he welfare of the child is not to be considered until abandonment has been estab
lished or consent proved: Susko Adoption Case, 363 Pa. 78, 69 A.2d 132; Schwab’s 
Adoption Case, 355 Pa. 534, 50 A.2d 504. In Susko ... we stated: “Unlike custody 
cases, in adoption proceedings the welfare of the child is not material until either 
consent or abandonment . . . has been established.” In Schwab ... we said: “The 
welfare of the child, as an element in adoption proceedings, has no relation to the 
question of the parent’s abandonment.”

In re Adoption of Hangartner, 181 A.2d 280, 284 (Pa. 1962).
74 See, e.g., Alston v. Thomas, 161 Md. 617, 620, 158 Atl. 24, 25 (1931); Young 

Adoption Case, 395 Pa. 558, 150 A.2d 845 (1959).
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responsibilities prior to the adoption. In this regard the position of the 
Children’s Bureau that a termination proceeding should antedate the 
filing of the adoption petition has the advantage of lessening the op
portunity for confusion as to the issues being litigated, and thus provides 
a certain amount of protection for the rights of the natural parents in 
their child.

WHEN THE PARENT IS MENTALLY DISABLED

Forty states and the District of Columbia allow children of the men
tally-disabled to be adopted without their parent’s consent.75 The reason
ing underlying the position taken by these jurisdictions is that a person 
suffering from mental disease is incapable of giving consent.76 *

The constitutionality of such a statutory provision was passed on by 
the Illinois Supreme Court, in People ex rel. Nabstedt v. Barger11 where 
the statute78 required that the parent must have been mentally ill for a 
period of three years, and that two qualified physicians selected by the 
court testify that he was not expected to recover in the foreseeable future,

15 Ala. Code tit. 27, § 3 (1958); Alaska Comp. Laws Ann. § 21-3-13 (1949); Ariz. Rev. 
Stat. Ann. § 8-103 (1956); Ark. Stat. Ann. § 56-106 (1947); Colo. Rev. Stat. Ann. § 4-1-6 
(1953) (implied); Conn. Gen. Stat. Ann. § 17-62, -43a (1960) (implied); Del. Code Ann. 
tit. 13, § 908 (1953); D.C. Code Ann. § 16-213(b) (2) (9) (1961) (implied); Ga. Code Ann. 
§ 74-403 (Supp. 1961); Hawaii Rev. Laws § 331-2 (1955); Idaho Code Ann. § 16-1504 
(Supp. 1961); Ill. Ann. Stat. ch. 4, § 9.1-8 (Smith-Hurd Supp. 1961); Ind. Ann. Stat. 
§ 3-120 (1950); Iowa Code Ann. § 600.3 (Supp. 1961); Kan. Gen. Stat. Ann. § 59.2102 
(Supp. 1961); Ky. Rev. Stat. Ann. § 199.500 (1955) ; Me. Rev. Stat. Ann. ch. 158, § 37 
(1954) (implied); Md. Ann. Code art. 16, § 74 (1957); Mass. Gen. Laws Ann. ch. 210, 
§ 3 (1958); Mich. Stat. Ann. § 25.235 (1957); Minn. Stat. Ann. § 259.24 (Supp.
1961) ; Miss. Code Ann. § 1269-09 (1956); Mo. Ann. Stat. § 453.040 (Supp. 1961); 
Mont. Rev. Codes Ann. § 61-205 (Supp. 1961) (implied) ; Neb. Rev. Stat. § 43-104 
(1960); Nev. Rev. Stat. § 127.040 (1957); N.H. Rev. Stat. Ann. § 461:3 (1955); N.M. 
Stat. Ann. § 22-2-6 (Supp. 1961); N.Y. Dom. Rel. Law § 111; N.C. Gen. Stat. 
§ 48-9 (Supp. 1961); N.D. Cent. Code § 14-11-10 (Supp. 1961); Ohio Rev. Code 
Ann. § 3107.06 (Page Supp. 1961); Okla. Stat. Ann. tit. 10, §§ 60.5, .6 (Supp. 1962); Ore. 
Rev. Stat. § 109.322 (Supp. 1961); Pa. Stat. Ann. tit. 1, § 2 (Supp. 1961); R.I. Gen. Laws 
Ann. § 15-7-7 (1956); S.D. Code § 14.0403 (1939); Tenn. Code Ann. § 36-108 (Supp.
1962) ; Vt. Stat. Ann. tit. 15, § 435 (1958); Va. Code Ann. § 63-351 (Supp. 1962); Wash. 
Rev. Code Ann. § 26.32.040 (1961); W. Va. Code Ann. § 4755 (1961); Wyo. Stat. Ann. 
§ 1-717 (1957).

76 Thus it has been held that, absent a statute to the contrary, there can be no adoption if 
the jurisdiction requires the consent of the natural parents and one of them is insane, 
since such a parent is incapable of giving consent. Real v. Rhydderck, 317 Ill. 231, 237-38, 
148 N.E. 53, 56 (1925).

77 3 Ill. 2d 511, 121 N.E.2d 781 (1954).
™ Ill. Rev. Stat. ch. 4, § 9.1-8(e) (1961).
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before his consent to the adoption of his child could be dispensed with. 
The statute further authorized court appointment of a guardian ad litem 
to represent the parent and consent to the adoption. The Illinois court 
held that due process of law required by the fourteenth amendment was 
not denied the parent by such a proceeding, even though the parent’s rela
tives had been given no notice of its pendency. The court further stated 
that even though there was a possibility that the parent might be restored 
to good health and reason but yet be unable to regain the custody and 
companionship of his child, the act was nonetheless constitutional.

In evaluating the decision in the Nabstedt case it would seem that it 
represents a fair and reasonable approach to one of the grave problems 
which permeate this area, namely, the problem posed by the difficulty of 
determining the extent and duration of the natural parent’s illness. To 
protect the rights of such a parent, it should be required that in order for 
the children of the mentally ill to be adopted without their parents’ con
sent, the parental disability must be hopeless or incurable. A finding to 
this effect based on competent medical testimony should thus be re
quired, and some fixed period of disability should be established. These 
limitations were met in the Nabstedt case through the testimony of 
court-appointed physicians and the statutory provision fixing the period 
of disability at three years. This approach is also followed elsewhere. 
Thus, Nevada requires that the natural parents’ mental illness has 
continued for a two-year period in order for their consent to their child’s 
adoption to be dispensed with.79

In opposition to the above views, some states80 do not require an in
curable affliction before dispensing with the consent of the mentally 
disabled parent. Such a position, however, seems to ignore the important 
advances that have been made in the field of psychiatry during recent 
years. With new drugs, new methods of therapy and additional trained 
personnel in mental hospitals, mental illness is no longer necessarily a 
hopeless affliction. Admittedly, it is neither reasonable nor fair to an 
adoptable child to put him in an institution, in the temporary custody of 
relatives, or in foster care pending his parents’ recovery from mental ill
ness, which recovery might never occur. On the other hand, it is equally 
unfair to a parent to give a court the power to take his child away from 
him when he might regain his health within a reasonable period of time. 
It is submitted that, on balance, the incurable affliction requirement con

79 Nev. Rev. Stat. § 127.040(2) (Supp. 1959).
8° E.g., Ala. Code tit. 27, § 3 (1958); Ky. Rev. Stat. Ann. § 199.500 (1955); Miss. Code 

Ann. § 1269-09 (1956); Tenn. Code Ann. § 36-108 (Supp. 1962).
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tained in such statutes as the one in force in Illinois represents a workable 
and just arrangement for the safeguarding of the respective interests of 
both parents and child.

The Nabstedt case also illustrates another needed protection for the 
natural parent, namely, the appointment of a guardian, guardian ad litem, 
or next friend who acts for the parent to give or withhold consent.81 Only 
with such a provision is the mentally ill parent assured of proper repre
sentation in the termination or adoption proceedings. Without such a 
provision all other protective statutes, such as the incurable affliction re
quirement, could be rendered meaningless.

In its study of the mentally disabled and the law, the American Bar 
Foundation questions the protection which adoption proceedings afford 
natural parents afflicted with mental illness. It calls for court-appointed 
counsel as one of several approaches to the problem.82 However, this is a 
partial solution at best; for, as indicated previously, more than one 
party’s interest is involved here. Protection must be afforded not to 
the rights of the natural parents only, but to those of the child as well. An 
answer can be found only in weighing and balancing these respective in
terests, in affording the maximum reasonable safeguards to the parents 
and in bearing ever in mind the welfare of the child.

WHEN THE NATURAL PARENTS ARE DIVORCED

In general, there are four types of cases in which there arises the issue 
of whether or not the consent of a divorced natural parent is necessary 
for adoption. These are (1) where there has been a valid divorce decree 
and one spouse is given custody of the child, subject to visitation rights in 
the other spouse; (2) where the divorce decree gives no visitation rights 
to one of the spouses or states that absolute care, custody, and control 
is in one spouse; (3) where the divorced natural parent has not visited 
the child or has made no effort to support him; (4) where the custody 
of the child is given to one parent because of the other’s misconduct and 
that misconduct was the basis for the divorce decree.

Under statutes requiring simply that the living parents of a child must 
consent to its adoption,83 the courts have generally held that the consent 
of a natural parent who has been divorced and deprived of the custody

81 See Ill. Ann. Stat. ch. 4, § 9.1-8 (Smith-Hurd Supp. 1961); Ohio Rev. Code Ann. 
§ 3107.06 (Page Supp. 1961); R.I. Gen. Laws Ann. § 15-7-7 (1956); Wyo. Stat. Ann. § 1-717 
(1957).

82 Lindman & McIntyre, The Mentally Disabled and the Law 206 (1961).
83 E.g., Tex. Rev. Civ. Stat. Ann. art. 46a, § 6 (Supp. 1961).
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of his child may not be dispensed with.84 In some states, however, statutes 
provide that the consent of such a parent is not required;85 but it has 
been held that even where statute makes his consent unnecessary, he 
must nonetheless be given notice of the adoption proceedings and an 
opportunity to make known his objections.86

Some jurisdictions decide the consent issue with regard to divorced 
natural parents by looking to the grounds upon which the divorce decree 
was granted. Thus, in New York the consent of a parent is unnecessary 
when he or she has been divorced on the grounds of adultery and de
prived of the custody of his child.87 Another jurisdiction has a similar 
statutory provision with regard to cruelty as the basis for divorce.88

However, where the offending spouse has visitation rights, it has been 
held in most jurisdictions that this, in and of itself, is sufficient to make 
his or her consent a prerequisite to a valid adoption.89 This position is 
based upon the courts’ reasoning that statutes dispensing with the consent 
of one of the natural parents when custody is in the other natural parent 
apply only if the latter has absolute custody over the child, and that any 
notion of absolute custody in one of the parents is inconsistent with the 
right of visitation in the other.90 In Iowa, however, even though a spouse 

84 E.g., Willis v. Bell, 86 Ark. 473, 111 S.W. 808 (1908) ; Lucius v. Wistner, 97 N.H. 128, 
82 A.2d 602 (1951).

85 E.g., Iowa Code § 600.3 (1962), which provides that where the parents are not 
married to each other or where one of them has been deprived of custody by judicial 
procedure, only the consent of the parent “having the care and providing for the wants 
of the child” is required. In New Mexico, whether the consent of a parent who has been 
divorced and deprived of the custody of his child is necessary, is a question for the 
discretion of the court. N.M. Stat. Ann. § 22-2-6(1) (Supp. 1961).

88 Miller v. Higgins, 14 Cal. App. 156, 111 Pac. 403 (Dist. Ct. App. 1910).
87 N.Y. Dom. Rel. Law § 111.
88 Okla. Stat. Ann. tit. 10, § 60.7 (Supp. 1962).
89 McGowan v. Smith, 264 Ala. 303, 87 So. 2d 429 (1956) ; Smith v. Smith, 67 Idaho 349, 

354, 180 P.2d 853, 855-56 (1947); Onsrud v. Lehman, 56 N.M. 289, 243 P.2d 600 (1952); 
Stone v. Dickerson, 138 S.W.2d 200 (Tex. Civ. App. 1940); In re Force, 113 Wash. 151, 
193 Pac. 698 (1920); In re Lease, 99 Wash. 413, 169 Pac. 816 (1918). Contra, Hardesty v. 
Hardesty, 150 Kan. 271, 92 P.2d 49 (1939). Some jurisdictions require the divorced parent’s 
consent if the decree requires him to contribute to the child’s support. Bell v. Krauss, 169 
Cal. 387, 146 Pac. 874 (1915); Wash. Rev. Code § 26.32.040(2) (Supp. 1958) (divorced 
parent’s consent is required if the decree grants him visitation rights or requires him to 
contribute to the child’s support).

90 E.g., Jackson v. Spellman, 55 Nev. 174, 28 P.2d 125 (1934). In that case, the 
divorce decree granted the wife “sole custody and control” of the children, with visitation 
rights in her husband. In holding the husband’s consent necessary, the court stated that 
“consent of the guilty spouse can only be dispensed with in a proceeding for adoption . . . 
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had visitation rights, her consent was held to be unnecessary on the theory 
that the existence of visitation rights was only one of the factors to be 
considered in determining whether or not the consent of the objecting 
parent was required.91 Also, when the divorced natural parent has not 
exercised his visitation rights or has made no effort to support his child, 
thereby evidencing his general lack of interest in the child’s welfare, 
that parent’s consent will be unnecessary in almost all jurisdictions. The 
courts tend to treat this situation as an abandonment.92

Unfortunately, in many respects the law in this area is confused and 
lacks a reasoned foundation. Natural parents’ rights to their children 
should be well-protected. What took place in a divorce proceeding may 
or may not be relevant in an adoption proceeding. While one spouse 
may have been awarded custody of the child in the divorce proceeding, 
that should not mean, except in the most unusual circumstances—e.g., 
where the other spouse’s conduct would also have served as a basis for 
involuntary termination—that this other spouse no longer has any right 
to his child, or that he should not be consulted before the child is legally 
adopted by another. Circumstances change, and a spouse who may have 
been unfaithful during marriage and divorced because of this, should 
not necessarily be punished further by being deprived of power to act 
when his child is being adopted by another. Thus, the basis for divorce 
should not be the criterion for determining whether a spouse’s consent 
is or is not necessary for an adoption. Secondly, something more should 
be required than merely giving the offending spouse notice and an op
portunity to raise objections. At the very least, the position taken by 
Washington, New Mexico, Idaho, and Texas93 in giving the offending 
spouse with visitation rights the general right to object to the adoption 
of his child, seems to be required if the final decree is to be both fair 
and reasonable.

WHEN THE CHILD IS ILLEGITIMATE

Although in some jurisdictions the father’s consent is required if he 
legitimatizes the child,94 generally, in the case of illegitimate children,
when the custody is awarded to the innocent party without reserving any rights whatever 
in the guilty spouse. The custody must be absolute.” Id. at 184, 28 P.2d at 129.

91 In re Adoption of Chinn, 238 Iowa 4, 25 N.W.2d 735 (1947); see Hardesty v. 
Hardesty, 150 Kan. 271, 273, 92 P.2d 49, 50 (1939). But cf. In re Adoption of Perkins, 242 
Iowa 1374, 49 N.W.2d 248 (1951).

92 Cases are collected in Annot., 47 A.L.R.2d 824, 847-49 (1956), and Annot., 35 A.L.R.2d 
662, 688-91 (1954).

93 See authorities cited note 89 supra.
94 This seems to be the position of the District of Columbia. D.C. Code Ann. § 16-
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the statutes require the consent of the mother only.95 It must be borne 
in mind, however, that statutes of the latter type deal with an exception 
to the general provision that both of the “living parents” of a child must 
consent to that child’s adoption.96 Failure to distinguish between the rule 
and the exception has led some courts into an erroneous position regarding 
the central problem in this area—the situation where a child is legitima
tized ajter the then-unmarried mother has given her consent to its adop
tion.

Some courts profess to find a solution to this problem of whether the 
father’s consent is then required by applying the “best interests of the 
child” test;97 but such a view ignores both the statutory law and the real 
question which the court is called upon to determine. For, by statute a 
parent has a right to object to his child’s adoption, and the question for 
the court’s decision is whether the father of an illegitimate child falls 
within the statutory provision requiring consent of both living parents 
or whether the above-noted exception is controlling. In other words, the 
issue is the rights of the father, rather than the interests of the child.

Still a few cases endorse a strict statutory interpretation of the excep
tion, reasoning that since it is expressly provided that the consent of the 
mother only is sufficient, once her consent is given that of the father 
becomes unnecessary.98 However, it seems clear that the purpose of such 
provisions is to deal with those situations where the father is unknown, 
and to prevent a father who accepts no responsibility and feels no concern 
13(b)(2)(c) (1961) requires the father’s consent when “the adoptee has been legitimated 
according to the laws of any jurisdiction . ...” A similar provision may be found in Wash. 
Rev. Code § 26.32.030(2) (Supp. 1958). The Arizona statute, however, provides that the 
father’s consent is required if he has acknowledged the child. Ariz. Rev. Stat. Ann. § 8- 
103A(l)(b) (1956). But it would seem that the practical difference between those
statutes using the term “legitimization” and those using the term “acknowledgment” is 
greatly minimized by the fact that the usual cases involving the issue of the necessity of the 
father’s consent are those where there has been both a legitimization of the child by sub
sequent marriage and acknowledgment of the child by the father. See, e.g., In re Adoption 
of Anderson, 189 Minn. 85, 248 N.W. 657 (1933); Sklaroff v. Stevens, 84 R.I. 1, 120 A.2d 
694 (1956).

95 E.g., N.M. Stat. Ann. § 22-2-5(c) (Supp. 1961); N.Y. Dom. Rel. Law § 111(3); Pa. 
Stat. Ann. tit. 1, § 2(c) (Supp. 1961); Tex. Rev. Civ. Stat. Ann. art. 46a, § 6 (Supp. 1961); 
Wash. Rev. Code §§ 26.32.030(3), .040(5) (Supp. 1958).

96 E.g., N.Y. Dom. Rel. Law § 111(2); Ohio Rev. Code Ann. § 3107.06(B) (Page Supp. 
1961); Pa. Stat. Ann. tit. 1, § 2(c) (Supp. 1961).

97 Ex Parte Combs, 150 N.E.2d 505 (Ohio C.P. 1958); Davis v. Sears, 35 S.W.2d 99 
(Tex. Comm’n App. 1931) ; Adoption of Morrison, 260 Wis. 50, 49 N.W.2d 759 (1951).

98 A. V. B., 217 Ark. 844, 848-49, 233 S.W.2d 629, 632 (1950); see Adoption of a 
Minor, 338 Mass. 635, 641-43, 156 N.E.2d 801, 805-06 (1959).
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for his child from capriciously preventing that child’s adoption. To apply 
such a provision to a case where the child has been legally legitimatized 
in good faith is to extend it to a situation where it was not meant to 
apply.

It is submitted that the better reasoning is to be found in those cases 
which permit the father’s legitimization of his child to operate retro
actively so that his assent becomes necessary." So long as the child 
has been legitimatized before the adoption has taken place, it would 
seem that the statutory provision requiring the assent of both living 
parents to the child’s adoption should be controlling. What is important 
in this area is the legal relationship between father and child and when 
such a relationship has been established by the father’s legitimization, 
the father’s interest in that relationship and his rights in his child should 
not be taken from him without his consent.

On the other hand, it also seems that even if the natural mother has 
not given previous consent, acknowledgment through intermarriage, alone, 
should not make the father’s consent indispensable. Nor should merely 
supporting the child be sufficient; for, to allow dependency to be the 
criterion would be to give a person supporting or generally maintaining 
the child more power than he should have, including the power to bar an 
adoption—an opportunity that should be afforded to legal parents only. 
The important point should be that the father take all the steps necessary 
to legally legitimatize the child; the establishment of a legal relationship 
should be the test, rather than mere dependency or intermarriage with 
the natural mother.

IV
Withdrawal of Consent

Legislatures and courts have assumed a variety of positions with regard 
to withdrawal of parental consent to an adoption in the United States.99 100 
At one extreme is the rule that consent, once given, is thereafter ab
solutely irrevocable, absent fraud or duress.101 On the other hand, some

99 E.g., In re Adoption of Anderson, 189 Minn. 85, 248 N.W. 657 (1933); In re Adoption 
of Doe, 231 N.C. 1, 56 S.E.2d 8 (1949); Sklaroff v. Stevens, 84 R.I. 1, 120 A.2d 694 (1956); 
Harmon v. D’Adamo, 195 Va. 125, 77 S.E.2d 318 (1953).

too See generally Comment, Revocation of Parental Consent to Adoption: Legal 
Doctrine and Social Policy, 28 U. Chi. L. Rev. 564 (1961). This excellent comment gives a 
comprehensive analysis of the case law, statutory provisions and social service attitudes on 
the problem of revocation of parental consent.

ioi Skeen v. Marx, 105 So. 2d 517 (Fla. Dist. Ct. App. 1958); Ill. Rev. Stat. ch. 4, 
§ 9.1-11 (1959).
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of the cases indicate that parental consent is absolutely revocable until 
the final decree of adoption is issued.102 Between these two extremes 
is to be found the position of the Model Adoption Act103 and that of 
many American jurisdictions104 which regards the question of withdrawal 
of consent as one for the discretion of the court.

It seems that the discretionary rule embodied in the Model Adoption 

102 See, e.g., In re White, 300 Mich. 378, 1 N.W.2d S79 (1942); State ex rel. Platzer v. 
Beardsley, 149 Minn. 435, 183 N.W. 956 (1921); In re Adoption of Anderson, 189 Minn. 
85, 248 N.W. 657 (1933). There is a great deal of difference among the jurisdictions as to 
when consent becomes absolutely irrevocable. In some, consent becomes irrevocable only 
after issuance of the final decree: In re Harville, 233 La. 2, 96 So. 2d 20 (1957); Green 
v. Paul, 212 La. 338, 31 So. 2d 819 (1947). Still other jurisdictions hold consent revocable 
until the adoption hearing: e.g., Stone Adoption Case, 398 Pa. 190, 156 A.2d 808 (1959). In 
Michigan, consent is irrevocable after the termination decree. Mich. Stat. Ann. § 27.3178(546) 
(Supp. 1959). The North Carolina statute provides that consent becomes irrevocable when 
the interlocutory decree is issued unless such consent was given to a director of public 
welfare or a licensed child placement agency, in which case it becomes irrevocable 30 days 
after it is given; and in any event consent becomes irrevocable six months after it is given. 
N.C. Gen. Stat. § 48-11 (Supp. 1961). Tennessee’s very unusual statute provides in essence 
that consent is irrevocable after the final decree, but absolutely revocable for a period (30 to 
90 days) after it was given if no adoption petition is filed in the interim; if such a petition 
is filed, consent is revocable in the discretion of the court. Tenn. Code Ann. § 36-117 
(Supp. 1962).

103 MAA § 10 provides:
Withdrawal of any consent filed in connection with a petition for adoption hereunder 
shall not be permitted, except that the court after notice and opportunity to be heard 
is given to the petitioner in the adoption proceeding, to the person seeking to withdraw 
consent and to an authorized agency involved in this proceeding may, if it finds that 
the best interest of the child will be furthered thereby, issue a written order permitting 
the withdrawal of such consent. The entry of an order of adoption renders any consent 
irrevocable.
104 E.g., California—Adoption of Pitcher, 103 Cal. App. 2d 859, 230 P.2d 449 (Dist. Ct. 

App. 1951); Connecticut—Bailey v. Mars, 138 Conn. 593, 87 A.2d 388 (1952); Georgia- 
Hendrix v. Hunter, 99 Ga. App. 785, 110 S.E.2d 35 (1959); Iowa—In re Adoption of 
Cannon, 234 Iowa 828, 53 N.W.2d 877 (1952); Kentucky—Welsh v. Young, 240 S.W.2d 584 
(Ky. Ct. App. 1951); Maryland—King v. Shandrowski, 218 Md. 38, 145 A.2d 281 (1958); 
New Jersey—In re S., 57 N.J. Super. 154, 154 A.2d 129 (Essex County Ct. 1959); New 
York—Matter of Anonymous, 286 App. Div. 161, 143 N.Y.S.2d 90, motion for leave to 
appeal denied, 286 App. Div. 968, 146 N.Y.S.2d 477 (1955). It should be noted that while 
statutes rarely state whether consent is to be absolutely revocable, irrevocable, or revocable in 
the discretion of the court, the courts generally profess to find the basis for the rule they 
adopt in the statutes of their jurisdictions. Thus, the District of Columbia and Arizona 
courts have interpreted statutes providing that the minority of parents shall not be a bar 
to their consenting to adoption as meaning that consent is revocable only in the 
discretion of the court. Ariz. Rev. Stat. Ann. § 8-103B (1956), In re Holman’s Adoption, 
80 Ariz. 201, 295 P.2d 372 (1956); D.C. Code Ann. § 16-213(c) (1961), In re Adoption 
of a Minor, 79 U.S. App. D.C. 191, 144 F.2d 644 (1944).
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Act represents the modern trend. Only two states, Florida and Illinois, 
appear to cling to the rule that consent is absolutely irrevocable.105 106 And 
the reasoning with which the older cases buttressed the absolute-right-of- 
revocation rule—that parental consent being necessary to an adoption, 
withdrawal of such consent before the final decree had “vested” any right 
to the child in the adoptive parents deprived the court of jurisdiction to 
decree the adoption100—is no longer generally followed.107

In line with this trend the discretionary rule has been expressly adopted 
by statute in some jurisdictions. Thus, Minnesota, formerly a leading 
jurisdiction in applying the absolute-right-of-revocation rule,108 has come 
to the discretionary rule by statute.109 The Georgia statute similarly pro
vides that parental consent, once given, “may not be revoked by the 
parents as a matter of right.”110 A Maryland statute provides that the 
adoption petition may be granted without parental consent if such con
sent is withheld “contrary to the best interests of the child.”111 A Dela
ware statute allows the natural parents sixty days after the giving of 
consent within which to seek the court’s permission to revoke it.112 And 
the Uniform Adoption Act takes the position that consent should be 
revocable in the discretion of the court until the interlocutory decree is 
issued.113 In evaluating the merits of these various positions, one can

105 See authorities cited note 101, supra. But some states have statutory provisions to 
the general effect that consent is irrevocable where the child has been given up for 
adoption to a licensed child placement agency, in accordance with prescribed procedures. 
E.g., Ohio Rev. Code § 3107.6 (Page 1954); Tex. Rev. Civ. Stat. Ann. art. 46a, § 6 
(Supp. 1961); Wash. Rev. Code § 26.32.070(1) (Supp. 1958). Such provisions have gen
erally been given effect by the courts. E.g., Kozak v. Lutheran Children’s Aid Soc’y, 164 Ohio 
St. 335, 130 N.E.2d 796 (1955); Catholic Charities v. Harper, 161 Tex. 21, 337 S.W.2d 
111 (1960).

106 See, e.g., In re White, 300 Mich. 378, 1 N.W.2d 579 (1942); State ex rel. Platzer v. 
Beardsley, 149 Minn. 435, 183 N.W. 956 (1921).

107 See Annot., 156 A.L.R. 1011 (1945).
i°8 E.g., In re Adoption of Anderson, 189 Minn. 85, 248 N.W. 657 (1933).
109 Minn. Stat. § 259.24(6) (1957).
no Ga. Code Ann. § 74-413(1) (Supp. 1961).
in Md. Ann. Code art. 16, § 74 (1957). While the statute refers in terms only to those 

cases in which a parent withholds his consent, the Maryland Court of Appeals has ruled 
that it also applies where consent is given and then revoked. King v. Shandrowski, 218 Md. 
38, 145 A.2d 281 (1958).

112 Del. Code Ann. tit. 13, § 909 (1953).
113 Uniform Adoption Act § 6. So far as the author has been able to discover, neither 

the courts nor the legislatures in Alabama, Alaska, Colorado, Idaho, Maine, Nebraska, North 
Dakota, Rhode Island, Vermont, Virginia and Wyoming have taken a definite position on 
this subject.
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sympathize with the view of some social welfare agencies favoring the 
rule which denies revocation altogether, since a great deal of effort goes 
into the placement of a child, and the revocation of parental consent 
would disrupt the adoption plan. However, it would also seem that fair
ness to the natural parents demands a less rigid rule than absolute denial 
of any right of revocation. For, parents are the natural custodians of 
their children and they should be granted every reasonable opportunity 
to maintain what one court has called “the sacred relationship of parent 
and child.”114

Finally, it must be remembered that here as in other areas of adoption 
law there are three parties involved—the natural parents, the adoptive 
parents, and the child—all of whose rights and well-being must be 
considered. Of course natural parents should have an opportunity to 
maintain their relationship with their child; but to give them the absolute 
right to revoke consent at any time, or even within a limited time at 
their unrestricted election, would result in uncertainty with regard to 
the disposition of the case and the welfare of the child. With the threat 
of the natural parents’ revocation hanging over the adoptive parents, 
placements would be difficult. Adoptive parents would tend to feel in
secure with regard to the adoption, and this feeling might have a detri
mental effect in their relationship with their adoptive child. Further, 
the adoptive child might suffer as well, as a change in environment after 
a child has become settled in his adoptive home might cause serious 
psychological problems. Finally, to give the natural parents an unfettered 
right of revocation, even for a limited time, could provide them with the 
power to choose between contesting sets of adoptive parents;115 * this 
could conceivably provide an opportunity for them to extort money from 
the adoptive parents in return for a promise not to revoke consent.110

The discretionary rule embodied in the Model Adoption Act has the 
advantage of avoiding these dangers posed by the rigidity of the extreme 
positions. It permits the court to weigh all of the factors in an adoption 
case, and to approve a revocation when the facts of the individual case 
warrant it. But like any rule which places great reliance upon judicial 
discretion, it has the drawback of furnishing no specific criterion to aid 
the court in reaching a decision. The Model Adoption Act attempts to

IK Adoption of McKinzie, 275 S.W.2d 365, 372 (Mo. App. 1955). This case includes a 
brief summary of the law on revocation of consent in various jurisdictions.

115 See In re Thompson, 178 Kan. 127, 283 P.2d 493 (1955).
11® See Matter of Anonymous, 286 App. Div. 161, 143 N.Y.S.2d 90, motion for leave to 

appeal denied, 286 App. Div. 968, 146 N.Y.S.2d 477 (1955).
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solve the problem by employing the “best interests of the child”117 cri
terion. Some decisions in this area have announced such general criteria 
as the encouragement of adoption and avoidance of the stigma of il
legitimacy.118 Probably the only satisfactory solution is to ensure that 
the judge, in exercising his discretion, has all the information bearing on 
the case which he needs to do justice to all of the parties concerned.

V
The Interlocutory Decree Practice and the Procedure 

Under the Model Acts

Any comparative analysis of the adoption laws of the various states 
and the Model Adoption Act would be incomplete without, at least, a brief 
discussion of the basic procedural difference between these statutory 
schemes. As might be expected, the most fundamental difference in this 
regard is that under the latter the procedure is a twofold one, being 
separated into the termination proceedings and the adoption proceedings, 
while under many statutes the proceeding is unified. Several statutes pro
vide for the issuance of an interlocutory decree of adoption which gen
erally culminates in the issuance of a final decree. Some leaders in the 
social service field have criticized the Model Adoption Act for its failure 
to utilize the interlocutory decree.119 To them, the interlocutory decree 
practice found in nineteen jurisdictions120 and embodied in the Uniform 

117 MAA § 10.
118 See Comment, op. cit. supra note 100, at 571-72.
118 Some criticisms were voiced at the Welfare Conference Group of the Health and 

Welfare Council of the National Capital Area meeting in Washington, D.C., March 6, 1962. 
One of the leading spokesmen for this group is Mr. Richard B. Barker, of the Barker 
Foundation, Washington, D.C. The author acknowledges with gratitude the benefit 
gained from discussions and correspondence with Mr. Barker on the interlocutory decree 
problem.

120 The following are the jurisdictions utilizing the interlocutory decree procedure 
(parentheticals indicate the time which must elapse after the granting of the interlocutory 
decree, before the final decree can be granted): Alabama (six months) Ala. Code tit. 27, 
§ 4 (1958); Arizona (one year) Ariz. Rev. Stat. Ann. § 8-107 (1956); Arkansas (six months) 
Ark. Stat. Ann. § 56-108 (1948); Colorado (discretionary; one year) Colo. Rev. Stat. Ann. 
§ 4-l-9(d) (1953); Connecticut (not less than twelve nor more than thirteen months) Conn. 
Gen. Stat. Rev. § 45-63 (1958); District of Columbia (discretionary; not less than six 
months nor more than one year) D.C. Code Ann. § 16-218 (1961) ; Georgia (six months) Ga. 
Code Ann. § 714-413 to -414 (Supp. 1961); Illinois (called “interim order”; six months) 
Ill. Ann. Stat. ch. 4, §§ 9.1-13 to -14 (Smith-Hurd Supp. 1961); Louisiana (at least six 
months) La. Rev. Stat. §§ 429, 432 (Supp. 1961); Maryland (discretionary; one year) Md. 
Ann. Code art. 16, § 77 (1957); Mississippi (six months, or less under some circumstances)
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Adoption Act121 has legal, social and psychological advantages over the 
procedures advanced by the Model Adoption Act.

Typically, under the adoption procedure of a jurisdiction such as the 
District of Columbia which employs the interlocutory decree practice, 
the following steps might occur:

1. A child is born February 1, 1962.
2. The child is removed from the hospital and placed in an agency 

foster home on February 5, 1962.
3. A relinquishment of parental rights is taken from the mother on 

February 21, 1962 and is filed with the court.
4. A petition for adoption requesting an interlocutory decree is filed 

with the court on February 22, 1962.
5. The social report of the agency is filed with the court on Feb

ruary 28, 1962.
6. An interlocutory decree of adoption is entered by the court on 

March 1, 1962. This interlocutory decree of adoption terminates the 
parental rights of the natural parents and decrees that from and after 
its entry the child shall be deemed to have been born of the adopters.

7. The child enters the adoptive home on March 1, 1962. During the 
interim period between February 21 and March 1 the adopting parents 
have been advised of the background history of the child, omitting 
natural names and places, and have had an opportunity to see the child 
and to be with him in the foster home.

8. The interlocutory decree, by its terms, becomes final on August 1, 
1962.

While the outcome under the District of Columbia practice and under 
the Model Adoption Act with its companion Model Termination Act 
may be the same, the method of achieving this outcome differs. As men
tioned previously the model acts provide a two-step procedure—a pro
ceeding to terminate the rights of the natural parents in the child, fol
lowed by the adoption proceeding proper—rather than the one-step 
procedure outlined above. The adherents of the interlocutory decree

Miss. Code Ann. §§ 1269-05 to -06 (1956); Montana (six months) Mont. Rev. Codes Ann. 
§ 61-211 (Supp. 1962) ; North Carolina (not earlier than one year) N.C. Gen. Stat. §§ 48-17 
to -21 (Supp. 1961); Ohio (six months) Ohio Rev. Code Ann. §§ 3107.09, .11 (Page 1960); 
Oklahoma (six months) Okla. Stat. Ann. tit. 10, § 60-15 (Supp. 1962); Tennessee (not earlier 
than one year; but discretionary under some circumstances) Tenn. Code Ann. §§ 36-119, -124 
(1956); Virginia (six months) Va. Code Ann. §§ 63-352, -356 (Supp. 1962); Washington 
(six months) Wash. Rev. Code § 26-32.130(3) (Supp. 1958).

121 Uniform Adoption Act § 11 (six months).
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practice say that this procedure saves the costs of two court proceedings 
and the delays necessarily incident to such proceedings.

The interlocutory decree procedure has even more important advan
tages to offer to the natural parents, the adoptive parents, and the child. 
The natural mother, for example, knows at or about the time her re
linquishment of parental rights occurs that the court has passed on the 
legality of the relinquishment and upon the legality of the adoption 
petition and the effectiveness of the social report. She can be more at 
ease knowing her child will be adopted by parents found satisfactory 
through an agency investigation. The delay between the termination of 
parental rights and responsibilities and the final adoption decree which 
occurs under the model adoption acts is avoided, as is the uncertainty 
as to the status of the child during this period between the termination 
of parental rights and the conclusion of the adoption proceedings. While 
the Model Act’s termination decree might bridge this temporal gap by 
vesting custody in the adoptive parents and guardianship in a social 
welfare agency, this would be something far less than an interlocutory 
decree having “the same legal effects as a final decree of adoption.”122

Moreover, under the model acts the child, too, may be at a disadvan
tage during this interim between the termination of his parent’s rights in 
him and issuance of the final decree of adoption. For, to utilize the 
previous illustration, a social welfare agency might be appointed legal 
guardian of the child while the future adoptive parents would have 
custody of him; and in situations where the legal relationship of parent
child is the criterion rather than dependency, the child might be deprived 
of important financial benefits during this period.123

122 D.C. Code Ann. § 16-222(b) (1961). Thus, the District of Columbia treats the 
period during which the interlocutory decree is in effect as something more than a “getting 
acquainted” or “trial” period. Contra, In re Clements’ Petition, 201 Tenn. 98, 103-04, 
296 S.W.2d 875, 878 (1956), where the court said that the purpose of the interlocutory 
decree was to provide an opportunity “to see whether or not things will work out for the 
child—a kind of trial period, and preliminarily adjudicating everything essential to make 
the final adoption if the investigation and final proof is in accord.” Id. at 103-04, 296 S.W.2d 
at 878.

123 Normally under intestacy laws a child not yet legally adopted would not share in 
the estate of his future adoptive parents. But some workmen’s compensation statutes place 
emphasis on dependency rather than legal relationship in awarding benefits to children.

li See 99 C.J.S. Workmen’s Compensation § 141(2) (b) (1958). However, in Varchmin v. 
District Ct., 133 Minn. 265, 158 N.W. 250 (1916), where the Minnesota Supreme Court was 
concerned with the application of the Minnesota Workmen’s Compensation Act to a 
child adopted by a widow after her husband’s death, the court remarked:

[T]he statute includes all children of the deceased, and other children who have legal



94 The Georgetown Law Journal [Vol. 51: p. 64

In reply, it might be argued with much force that the approach of the 
model acts, with its two proceedings, reduces the confusion that would 
arise if the issue of termination were litigated in the same proceeding as 
the adoption. As persuasive as this argument may be, it is suggested 
that the above-mentioned advantages inherent in the interlocutory decree 
practice would be well worth the consideration of the Children’s Bureau. 
By utilization of the interlocutory decree practice, it is possible that the 
Bureau’s carefully drafted and generally excellent suggested legislation 
could be materially improved.

Conclusion

In the preceding pages, emphasis has been laid on the fact that the 
adoption of a child is no longer a simple legal act, but rather a legal 
and social process. The development of the “social investigation” and 
“adoption study” requirements in the law of adoption, plus recognition 
of its social aspects, has brought into the adoption process persons edu
cated in fields other than law—notably professional social workers, 
persons trained in interviewing techniques, understanding human be
havior, and evaluating family relationships. But because adoption is 
both a legal and social process, involving the services of social workers 
and the resources of social agencies, as well as the skills of lawyers and 
judges, and because an adoption has a certain amount of human interest 
so far as the general public is concerned, the real effect of adoption 
is sometimes lost sight of. Professional roles are confused,124 and the 
identity of the decision maker may be forgotten.125 Yet it is still a 
judge in court who actually decides, not a social worker.

claims to his support and the right to inherit in his estate. This might perhaps include 
children of his wife by a former husband, or children taken into the family and 
formally adopted by the deceased in his lifetime. But we are of opinion that a child 
having no such relationship or status to the deceased does not come within the statute, 
and is not entitled to the allowance there provided for.

Id. at 267, 1S8 N.W. at 251. For the criterion of dependency for receiving death benefits 
under the Social Security Act, see 74 Stat. 946, 952 (1960), 42 U.S.C. § 402(d)(3) (Supp. 
Ill, 1962), Gonzalez v. Hobby, 110 F. Supp. 893 (D.P.R. 1953). An Alabama health insurance 
contract was held to provide protection for children living with the adopting parents during 
the period of probation. Blue Cross-Blue Shield v. Kelley, 141 So. 2d 533 (Ala. 1962). A 
financial benefit available to the adopting parents during the time in which a child, placed 
by an agency for adoption, is living with the parents, is that they can claim the dependency 
deduction under the federal income tax laws. Int. Rev. Code of 1954, § 152(b).

124 For a comparison of the goals of the lawyer and the social worker, see Gallagher, 
Interprofessional Teamwork to Safeguard Adoptions, 6 Children 101 (1959); Katz, The 
Lawyer and the Caseworker: Some Observations, 42 Social Casework 10 (1961).

125 An interesting account of a disputed adoption originally sponsored by a state public
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It is precisely because adoption remains a legal as well as a social 
process, because it is a judge, applying the laws passed by a legislature, 
who grants or denies the adoption, that it becomes necessary for legisla
tors and judges to take into account social and sometimes psychological 
considerations in drafting their statutes and in reaching their decisions. 
It is this element which makes the Model Adoption Act enlightened 
legislation; for this Act recognizes the decision-making role of the judge, 
and yet attempts to ensure that in reaching his decision he will consider 
the social as well as the legal aspects of adoption, and that he will have 
all available information which will aid him in reaching a just disposition 
of the case.

A judge, employing the norms embodied in the Model Adoption Act, 
will recognize that there are three parties whose interests and feelings 
are involved in the adoption process, and that all must be treated fairly. 
He will realize that the natural parents must be cautioned, informed, 
counselled, and protected; he will realize that the adoptive parents must 
likewise be protected, that their reliances and expectations should be 
strongly considered. And, after considering the interests of these parties, 
when the judge is faced with the final decision in an adoption case, he 
will ponder again that ancient question, “Is it well with the child?”

welfare agency but later prevented because changed circumstances convinced officials that 
the home was not adequate can be found in Lindford, The Miller Adoption Case, 34 Social 
Serv. Rev. 421 (1960). In this article, Dean Lindford traces an adoption from the initial 
placement to the appeal of the adoption order to the state supreme court. The case, 
based on a real case, though the names of individuals and agencies were disguised in order 
to preserve confidentiality, illustrates decision-making on various levels in a social welfare 
department and shows the manner in which administrative agencies, law enforcement 
officers and the courts work together in the solution of an adoption problem.



COMMENTS
LIQUIDATION AND REINCORPORATION UNDER 

THE 1954 CODE
Richard D. Kuhn*

Analyzing the current reorganization problem in light of case law developed 
under the corresponding sections in earlier revenue acts, the author points up 
the effect which the 1954 Code changes have wrought in this area. Mr. Kuhn 
evaluates this “common law” and considers the extent to which it remains 
applicable, predicting arguments which are likely to be utilized by both the 
Internal Revenue Service and the taxpayer in ensuing litigation.

Introduction

The “reincorporation” doctrine is a special application of the familiar 
tax law concepts of “substance over form”1 and the “step transaction.”2 
This doctrine is primarily employed to deny taxpayers those benefits 
which would result if a corporate liquidation and subsequent formation 
of a new corporation were treated as separate steps for tax purposes. 
Thus, if the business is kept intact through these steps according to a 
preconceived plan, the reincorporation theory will be used to treat the 
transaction as a reorganization of the enterprise, thereby disallowing 
any of the tax benefits generally associated with a liquidation.

This article will consider the transactions sought to be controlled by 
applying the reincorporation doctrine, and the tax benefits sought to be

* A.B., Columbia College; LL.B., Columbia Law School; Member of the Bar of the 
State of New York; Employed in the Technical Projects Branch of the Internal Revenue 
Service.

The views expressed in this article are those of the author and do not in any way reflect 
the position of the Internal Revenue Service.

1 For an application of this concept to a corporate reorganization, see Gregory v. 
Helvering, 293 U.S. 465, 469-70 (1934) ; Liddon v. Commissioner, 230 F.2d 304, 309 (6th 
Cir.), cert, denied, 352 U.S. 824 (1956); Survaunt v. Commissioner, 162 F.2d 753, 757 (8th 
Cir. 1947).

2 The “step transaction” doctrine requires that the entire planned series of transactions 
be examined in order to determine whether the final result could have been accom
plished directly by a reorganization. If so, transitory intermediate steps which do 
not fit the reorganization pattern will be disregarded and the reorganization provisions 
will apply ....

Manning, “In Pursance of the Plan of Reorganization:” The Scope of the Reorganization 
Provisions of the Internal Revenue Code, 72 Harv. L. Rev. 881, 882 (1959). See Helvering 
v. Alabama Asphaltic Limestone Co., 315 U.S. 179, 184 (1942); Survaunt v. Commissioner, 
supra note 1.
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gained by the taxpayers engaging in these transactions. The “common 
law” of reincorporation which developed under the 1939 Code will be 
discussed and analyzed. The specific statutory changes in 1954 will be 
considered, with a special concern for the extent to which the “common 
law” remains valid under the 1954 Code.

I
Transactions To Be Considered

Limitations of space render it impossible to treat in this study every 
type of reorganization. As a result, this article will confine itself as 
closely as possible to a detailed consideration of the subtleties and 
ramifications of a reorganization under section 112(g)(1)(D) of the 1939 
Code and its counterpart under the 1954 Code, section 368(a)(1)(D) 
[hereinafter referred to as a “D” reorganization]. The two situations with 
which we shall be primarily concerned are as follows:

1. A corporation is liquidated. The shareholders subsequently organize 
a new corporation and transfer all or part of the assets of the old 
corporation to the new corporation. The holders of all or a large portion 
of the shares of the old corporation continue to be substantial shareholders 
in the new corporation.

2. A corporation organizes a new corporation. The new corporation 
purchases the depreciable assets and other assets from the old corpora
tion. The old corporation then liquidates,3 distributing to its shareholders 
stock in the new corporation plus any remaining assets not acquired by 
the new corporation. It is to be noted that the essential difference between 
this example and the previous one is that in this case it is the old corpora
tion, and not its shareholders, that transfers the assets to the new corpora
tion. This transaction would be basically the same whether the new 
corporation is organized by the shareholders of the old corporation or by 
the old corporation itself—as long as the transfer of property is made by 
the old corporation.4

It is also possible for the doctrine of reincorporation to be applicable 
where both corporations continue to carry on business. In none of the 
above transactions is this the case. Although in such instances, section 355

3 Liquidations effected under illustration 2, above, are regulated by section 337 of the 
Internal Revenue Code of 1954. If a corporate shareholder controls the liquidating corpora
tion, section 337 will not apply because of section 337(c)(2).

4 Neither of these examples is exactly a reincorporation as that term originated. However, 
they are not materially different and are covered by the same provisions of the 1954 Code.
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may produce reorganization treatment, this paper will not consider the 
complexities of section 355 in detail. The study will concern itself with 
the situation where only one corporation survives—when liquidation 
treatment is permitted, and when and how the doctrine of reincorporation 
can be applied to produce different results.

II
Possible Benefits Accruing to the Taxpayer

Most of the benefits sought by the taxpayer from these transactions 
may be understood by considering the simple case of liquidation of a 
corporation followed by the organization of a new corporation and the 
transfer of all or part of the old corporation’s assets to it.

Recalling the first of our two situations, assume that the stockholder’s 
basis for his stock is $200,000. Assets of the original corporation consist 
solely of cash and accounts receivable of $150,000 and depreciable assets 
with a fair market value of $200,000, and an adjusted basis of $50,000. 
Upon liquidation, the shareholders will pay, in total, a tax at capital gains 
rates3 on $150,000, the difference between the $350,000 fair market value 
of the assets and the $200,000 basis of the stock. The maximum tax, 25% 
of $150,000, is $37,500. The basis of the depreciable assets to the share
holders is $200,000 under section 334(a).5 6 Assume further that a new 
corporation is organized which will continue the business of the old 
corporation. All the depreciable assets, and $50,000 of the cash and ac
counts receivable, are transferred to the new corporation. This means that 
the shareholders have retained $100,000 of the assets of the old corpora
tion and the basis for depreciation of the depreciable assets has been 
stepped-up from $50,000 to $200,000 under section 362(a).7

5 Section 331.
(a) General rule.

(1) Complete liquidation.
Amounts distributed in complete liquidation of a corporation shall be treated 
as in full payment in exchange for the stock.

(2) Partial liquidations.
Amounts distributed in partial liquidation of a corporation (as defined in 
section 346) shall be treated as in part or full payment in exchange for the 
stock.

Int. Rev. Code of 1954, § 331(a).
0 Section 334(a) provides: “If property is received in a distribution in partial or complete 

liquidation . . . and if gain or loss is recognized on such property, then the basis of the 
property in the hands of the distributee shall be the fair market value of such property at 
the time of the distribution.” Int. Rev. Code of 1954, § 334(a).

7 Section 362.
(a) Property acquired by issuance of stock or as paid-in surplus.
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The benefits to taxpayers if the liquidation is honored are clear. 
Earnings and profits of $100,000 are extracted, and the acquired assets 
of the new corporation are given a stepped-up basis for deprecia
tion, all for the relatively inexpensive cost of a tax at capital gains rates. 
If the liquidation is not honored, the extractions from the business by the 
shareholders would be taxed as ordinary income and the new corporation 
would lose the stepped-up basis for the depreciable assets.

If the new corporation is organized prior to liquidation of the old 
corporation, as described in the second example above, the results can be 
virtually the same. Assets will have a stepped-up basis for depre
ciation by the new corporation and if the liquidation fulfills the require
ments of section 337(a),8 no gain is recognized by the old corporation on 
the sale or exchange of the assets. The result is that the shareholders 
continue the business, pay only a capital gains tax on liquidation, and 
withdraw earnings and profits to the extent of all the assets of the old 
corporation which are not transferred to the new corporation.

Obviously, the Internal Revenue Service will be desirous of denying 
these tax benefits. This is especially so when the facts show that there 
never was an intention to close the business as a corporate entity. It is 
under these circumstances that the Service will advance the reincorpora
tion doctrine, arguing that where there is a plan of liquidation and rein
corporation the taxpayer should not be allowed the benefits of liquida
tion.9 *

If property was acquired on or after June 22, 1954, by a corporation—
(1) in connection with a transaction to which section 351 (relating to transfer of 

property to a corporation controlled by transferor) applies, or
(2) as paid-in surplus or as a contribution to capital, then the basis shall be the 

same as it would be in the hands of the transferor, increased in the amount of gain 
recognized to the transferor on such transfer.

Int. Rev. Code of 1954, § 362(a).
8 Section 337.
(a) General rule.

If—
(1) a corporation adopts a plan of complete liquidation on or after June 22, 1954, 

and
(2) within the 12-month period beginning on the date of the adoption of such 

plan, all of the assets of the corporation are distributed in complete liquidation, less 
assets retained to meet claims, then no gain or loss shall be recognized to such corpora
tion from the sale or exchange by it of property within such 12-month period.

Int. Rev. Code of 1954, § 337(a).
9 It is to be noticed that there are instances when the taxpayer will argue that there

has been a reorganization. Ordinarily, in the situations presented in this article the tax 
benefits to the taxpayer will be greater if the transaction is treated as a liquidation and 
reincorporation, not as a reorganization.
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III
The “Common Law” of Reincorporation

An ample body of case law dealing with the doctrine of reincorporation 
and the transactions discussed above was developed under the Internal 
Revenue Code of 1939 and preceding revenue acts. This “common law” 
of reincorporation was based primarily upon the provisions of the 
earlier statutes, which defined a reorganization as “a transfer by a 
corporation of all or part of its assets to another corporation if im
mediately after the transfer the transferor or its shareholders or both 
are in control of the corporation to which the assets are transferred ... .”10

A classic case exemplifying a disallowance of an attempted liquida
tion and subsequent reincorporation under this definition was the Second 
Circuit’s decision in Bard-Parker Co. v. Commissioner.11 In that case 
the assets of a liquidating corporation were distributed to the share
holders, who then contributed them for stock in a new corporation. The 
stock interests in the new corporation were substantially the same as in 
the old and all the assets remained in corporate solution. On these facts 
the court refused to allow a stepped-up basis for the intangible assets, 
holding that this was a reorganization.12

In doing so the court rejected the shareholders’ argument that there 
was no reorganization since, by definition, a reorganization was a transfer 
“by a corporation,” and that the transfer in this instance was made by 
the stockholders. The court stated that “this transaction may not be 
treated as two transfers . . . since those two transfers were but procedural 
steps used to complete what, in substance, constituted a single transfer.”13 
In like manner the Court of Appeals for the Eighth Circuit in Survaunt v. 
Commissioner refused to sustain a similar argument of the taxpayer, 
holding that the shareholder had acted as a “mere conduit.”14

There was also a significant body of cases decided contrary to those 

10 Int. Rev. Code of 1939, ch. 1, § 112(g)(1)(D), S3 Stat. 40. “Control” is defined in 
section 112(h) of the 1939 Code as “the ownership of stock possessing at least 80 per 
centum of the total combined voting power of all classes of stock entitled to vote and at 
least 80 per centum of the total number of shares of all other classes of stock of the 
corporation.” The definition of “control” has remained substantially unchanged. See Int. 
Rev. Code of 1954, § 368(c).

H 218 F.2d 52 (2d Cir. 1954), cert, denied, 349 U.S. 906 (1955).
12 Id. at 58.
13 Id. at 57.
11 162 F.2d 753, 757 (8th Cir. 1947). See Love v. Commissioner, 113 F.2d 236, 238 (3d 

Cir. 1940).



1962] Comments 101

noted above. In both the United States v. Arcade Co.15 and Henriksen v. 
Braicks16 the courts adopted the taxpayers’ argument that a reorganiza
tion required a transfer from corporation to corporation and upheld the 
liquidation and reincorporation. In the former case, the rationale of the 
court was that a dissolution of one corporation with a transfer of assets 
to the shareholders terminated the existence of that corporation, and, 
therefore, there was no “continuity of ownership” between the old 
corporation, the shareholders and the new corporation. The old corpora
tion and its stockholders were deemed separate, not interrelated, entities.17 
In the latter, the court found that there was an actual distribution of the 
assets of the old corporation to the shareholders and that this fact was 
sufficient to allow them liquidation treatment.18

When the transfer of property by the old corporation is made di
rectly to the new corporation rather than indirectly through the 
old corporation’s stockholders, this transfer “by a corporation” problem 
does not arise and the courts are more prone toward finding a reorganiza
tion. Thus, in Liddon v. Commissioner,19 where the old corporation sold 
part of its assets directly to the new corporation and then liquidated, the 
court declared the transaction a reorganization and held that the assets 
retained by the shareholders were taxable as dividends under section 
112(c)(2) of the 1939 Code.20

A similar result was reached by the court in Lewis v. Commissioner21 
where the old corporation organized the new corporation by transferring 
its assets in exchange for the stock of the new corporation which stock was

15 203 F.2d 230 (6th Cir.), cert, denied, 346 U.S. 828 (1953).
16 137 F.2d 632 (9th Cir. 1943).
17 203 F.2d at 233. The court also relied on the fact that the shareholders were under no 

obligation to organize a new corporation since they had the choice of retaining the assets 
received in liquidation of the old corporation or exchanging them for stock in the new 
corporation. Ibid. Recently, the Tax Court held that there was no “continuity of interest” 
where the ownership in the new corporation was substantially different from that in the 
original corporation. Southwell Combing Co., 30 T.C. 487, 498 (1958).

18 137 F.2d at 636.
i» 230 F.2d 304 ( 6th Cir.), cert, denied, 352 U.S. 824 (1956).
20 Id. at 307. Section 112(c)(2) provided:

(2) If a distribution made in pursuance of a plan of reorganization is within paragraph 
(1) of this subsection but has the effect of the distribution of a taxable dividend, then 
there shall be taxed as a dividend to each distributee such an amount of the gain 
recognized under paragraph (1) as is not in excess of his ratable share of the un
distributed earnings and profits of the corporation accumulated after February 28, 
1913.

Int. Rev. Code of 1939, ch. 1, § 112(c)(2), 53 Stat. 39.
21 176 F.2d 646 (1st Cir. 1949).
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subsequently distributed in liquidation of the old corporation. As in other 
cases, the Lewis court exhibited a propensity to look behind the face of 
the transaction, stating that “the liquidation of the old company does not 
change matters because a statutory reorganization may encompass as one 
of its incidents the liquidation of one of the corporations a party to the 
reorganization.”22

The Lewis and Survaunt cases are also significant because of their 
discussions of an interesting argument advanced by taxpayers to avoid 
reorganization treatment. In those cases the taxpayers asserted that since 
their transactions had been motivated by a shareholder purpose and not a 
business purpose, there could be no reorganization in the light of the 
decision in Gregory v. Helvering23 in which the Supreme Court had 
denied reorganization treatment24 on the grounds that the transaction, 
though literally complying with the statutory provisions, had no “busi
ness” purpose. However, the Lewis and Survaunt courts dismissed this 
argument by distinguishing Gregory on the ground that mere continuation 
of business was sufficient to satisfy the “business purpose” test, and, 
therefore, a reorganization had been effected.25 26

Although it is generally recognized that a “D” reorganization requires a 
business purpose, it is acknowledged that such a reorganization does not 
require that the same business be carried on by the new corporation. If 
continuity of ownership is maintained over the assets transferred to the 
new corporation, there is justification for reorganization treatment ir
respective of a change in the business activity.28 Similarly, reorganization 
has been found even though shareholders of the old corporation in control 
of the new corporation had not controlled the old corporation.27

So also, under the 1939 Code, the percentage of assets transferred from 

22 Id. at 649. Similarly, the court’s charge to the jury in Anniston Soil Pipe Co. v. 
Patterson read:

But if on June 24th, 1947 [the date of the adoption of the plan of liquidation] they 
intended merely to dissolve Anniston Soil Pipe Company and to cause its assets to be 
transferred to the Anniston Soil Pipe Company, Inc., and to continue operations as 
they had formerly carried them on, then that would constitute not a bona fide dis
solution, but would constitute a reorganization.

51 Am. Fed. Tax R. 1048, 1049 (N.D. Ala. 1956).
23 293 U.S. 465 (1935).
24 The shareholders in this case were arguing for reorganization recognition.
23 See 176 F.2d at 650; 162 F.2d at 758.
26 See Becher v. Commissioner, 221 F.2d 252 (2d Cir. 1954).
27 See Pebble Springs Distilling Co. v. Commissioner, 231 F.2d 288, 292 (7th Cir.), cert, 

denied, 352 U.S. 824 (1956), where reorganization treatment resulted in the denial of a 
loss.
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the original corporation to the surviving corporation was not a determin
ing factor. Thus, in Morley Cypress Trust™ the Tax Court found a 
reorganization even though the majority of the assets were not rein
corporated—only a tract of land passed from the original to the surviving 
corporation. And in Lewis the court stated that the statute does not “make 
the amount of property transferred to the new corporation a decisive 
factor in determining whether a reorganization took place.”28 29 30 However, 
the decisions in these cases seem to have been adversely affected by the 
statutory changes in the 1954 Code—a possibility which will be discussed 
below.

Before leaving the “common law” of reincorporation one approach 
taken by the Internal Revenue Service in certain cases is worthy of 
mention, even though it is not part of the theory of reincorporation. In 
Bazley v. United States™ the stockholders exchanged all their stock 
for new stock, and in addition received debentures, callable at will. The 
Service contended and the Court held that the shareholders had received 
a dividend under section 115(g)31 of the 1939 Code and that the trans
action did not constitute a reorganization.32 The Court also observed that 
even if it were a reorganization, dividend treatment would nevertheless 
result under section 112(c)(2).33 Basically, this case stands as a caveat 
that dividend treatment may result in any transaction which in substance 
amounts to no more than a distribution of earnings. Its implications under 
the 1954 Code will be considered later.

IV
What Happened in 1954

This body of “common law” developed a relatively definable doctrine 
of reincorporation under the 1939 Code and previous revenue acts. As was

28 3 T.C. 84 (1944).
29 176 F.2d at 649.
30 331 U.S. 737 (1947).
31 Section 115(g)(1) provided:
If a corporation cancels or redeems its stock (whether or not such stock was issued as 
a stock dividend) at such time and in such manner as to make the distribution and 
cancellation or redemption in whole or in part essentially equivalent to the distribution 
of a taxable dividend, the amount so distributed in redemption or cancellation of the 
stock, to the extent that it represents a distribution of earnings or profits accumulated 
after February 28, 1913, shall be treated as a taxable dividend.

Int. Rev. Code of 1939, ch. 1, § 115(g)(1), 53 Stat. 48.
32 331 U.S. at 743, where the Court said that “a ‘reorganization’ which is merely a 

vehicle, however elaborate or elegant, for conveying earnings from accumulations to stock
holders is not a reorganization . . . .”

33 Ibid.
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previously noted, the courts generally applied reorganization treatment 
where liquidation was followed by reincorporation according to a precon
ceived plan. It was also established that although a “D” reorganization 
required that the shareholders of the original corporation control the 
new corporation, it was not necessary that they had been in control of the 
original corporation. Neither was there a requirement as to the amount of 
assets transferred to the new corporation. Finally, there was a split be
tween the courts on the issue of whether reorganization could be applied 
when the assets were routed through the shareholders to the new corpora
tion.34 It is now necessary to determine the extent to which these “com
mon law” principles remain applicable to the reincorporation problem in 
view of the changes made by the 1954 Code.

Section 112(g)(1)(D) was, as previously noted, the 1939 Code pro
vision upon which the doctrine was based. This became section 368(a) 
(1)(D) in the 1954 Code, and was changed to define a reorganization as 
follows:

[A] transfer by a corporation of all or a part of its assets to another corporation 
if immediately after the transfer the transferor or one or more of its share
holders (including persons who were shareholders immediately before the 
transfer), or any combination thereof, is in control of the corporation to which 
the assets are transfered; but only if, in pursuance oj the plan, stock or securities 
of the corporation to which the assets are transferred are distributed in a trans
action which qualifies under section 354, 355, or 356 . . . .35

The italicized clause indicates the most important change wrought by 
the 1954 Code and the source of the many serious doubts raised by that 
statute as to the applicability of the case law as it developed under the 
1939 Code.

Insofar as section 368(a)(1)(D) affects the transactions being con
sidered here, it must now be read in the light of section 354 which states, 

34 Other pre-1954 Code liquidation-reincorporation cases in which the government argued 
for reorganization treatment are: Commissioner v. Morgan, 288 F.2d 676 (3d Cir. 1961); 
Heller v. Commissioner, 147 F.2d 376 (9th Cir. 1945); Lyon, Inc. v. Commissioner, 127 F.2d 
210 (6th Cir. 1942); Fisher v. Commissioner, 108 F.2d 707 (6th Cir. 1939) ; Ethel K. Lesser, 
26 T.C. 306 (1956); Estate of Elise W. Hill, 10 T.C. 1090 (1948) (decided for the govern
ment). Estate of James F. Suter, 29 T.C. 244 (1957); Charles R. Mathis, Jr., 19 T.C. 1123 
(1953); Standard Realization Co., 10 T.C. 708 (1948) (decided for the taxpayer).

35 Int. Rev. Code of 1954, § 368(a)(1)(D). (Emphasis added.) The Regulations provide 
that “the term [reorganization] does not embrace the mere purchase by one corporation 
of the properties of another corporation, for it imports a continuity of interest on the part 
of the transferor or its shareholders in the properties transferred.” Treas. Reg. § 1.368-2(a) 
(1955).
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in effect, that a reorganization will not occur under section 368(a)(1) (D) 
unless:

(A) the corporation to which the assets are transferred acquires substantially 
all of the assets of the transferor of such assets; and
(B) the stock, securities, and other properties received by such transferor, as 
well as the other properties of such transferor, are distributed in pursuance of 
the plan of reorganization.36

The Senate committee report states that this section applies to a 
“D” reorganization “when property is transferred to a single transferee 
corporation and when the transferor distributes all of the stock and 
securities received as well as all its other property in pursuance of the 
plan of reorganization.”37 This statement of legislative intent implies that 
the provisions of section 354(b)(1) govern the illustrations under con
sideration in the article. If this proves to be so, then section 368(a)(1) 
(D) reorganizations will have to meet the requirements of subsection 
(A) and (B) of section 354(b)(1). This, of course, means that, if the 
“substantially all” requirement as set forth in subparagraph (A), is 
literally interpreted, the cases under the 1939 Code which held that the 
percentage of assets transferred to the surviving corporation was im
material would be overruled by legislative enactment.

Also added in the 1954 Code was section 337, which enables a corpora
tion which adopts a plan of liquidation and liquidates within 12 months 
to sell its assets during this period without recognition of gain or loss.38 
This section may permit additional benefits from a transaction where 
the shareholders organize a new corporation, the old corporation adopts a 
plan of liquidation under section 337, sells depreciable assets to the new 
corporation and liquidates. The new corporation has a stepped up basis 
for depreciation, the shareholders withdraw earnings, and under section 
337, no gain is recognized on the sale by the old corporation.

The 1954 Code almost contained another provision which would have, 
in effect, represented a codification of the doctrine of reincorporation, as 
expressed in some of the “common law” cases previously discussed. The 
House Ways and Means Committee proposed a section 357 which would 
have denied liquidation treatment where shareholders receiving property 
from a corporation they controlled transferred 50% or more of the 
property within 5 years to a new corporation.39 Section 357 would have

36 Int. Rev. Code of 1954, § 354(b)(1).
37 S. Rep. No. 1622, 83d Cong., 1st Sess. 265 (1954).
38 Int. Rev. Code of 1954, § 337.
3» H.R. 8300, 83d Cong., 2d Sess. § 357 (1954).
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required, in effect, that the basis of the reincorporated assets would be the 
same as in the hands of the old corporation and that property retained 
by the shareholders would be taxable as a dividend. If this section had 
become law, it would have effectively eliminated many of the tax-saving 
devices available under the 1939 Code.

The Conference Committee gave the following explanation for the 
exclusion of proposed section 357 from the 1954 Code:

It is the belief of the managers on the part of the House that, at the present 
time, the possibility of tax avoidance in this area is not sufficiently serious to 
require a special statutory provision. It is believed that this possibility can 
appropriately be disposed of by judicial decision or by regulation within the 
framework of the other provisions of the bill.40

Which other provisions might apply to the reincorporation problem were 
not indicated by the committee.

Following enactment of the 1954 Code, the Internal Revenue Service 
was evidently still concerned about the provisions under which the 
reincorporation problem could “appropriately be disposed of.” Regula
tions were promulgated by the Treasury Department in an effort to 
clarify its position under the new code. Thus, Regulation 1.331-1 (c) 
provides:

A liquidation which is followed by a transfer to another corporation of all or 
part of the assets of the liquidating corporation or which is preceded by such a 
transfer may, however, have the effect of the distribution of a dividend . . . ,41

This was obviously a restatement of some of the holdings of the cases in 
the “common law” of reincorporation which the Treasury Department 
felt ought to be reproduced somewhere in the regulations.42 Regulations 
section 1.301-1 (k) also provides dividend treatment for certain rein
corporation type transactions.43

40 H.R. Rep. No. 2543, 83d Cong., 2d Sess. 41 (1954).
44 Treas. Reg. § 1.331-l(c) (1955).
42 This Regulation was apparently designed to extend the applicability of cases decided 

under the 1939 Code which had held that certain distributions were taxable as dividends 
under section 112(c)(2). See, e.g., Liddon v. Commissioner, 230 F.2d 304 (6th Cir.), cert, 
denied, 352 U.S. 824 (1956); Lewis v. Commissioner, 176 F.2d 646 (1st Cir. 1949).

43 This regulation section provides in part that “a distribution to shareholders with 
respect to their stock is within the terms of section 301 although it takes place at the same 
time as another transaction if the distribution is in substance a separate transaction whether 
or not connected in a formal sense. This is most likely to occur in the case of a recapitaliza
tion, a reincorporation, or a merger of a corporation with a newly organized corporation 
having substantially no property.” Treas. Reg. 1.301-1 (k) (1955). This seems to be a restate
ment of Bazley v. United States, 331 U.S. 737 (1947).
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V
Post 1954—Issues and Arguments

As the title of the paper would indicate, the ultimate result of this 
inquiry should be a conclusion as to the weight of the reincorporation 
doctrine under the 1954 Code. Unfortunately, definite conclusions are 
impossible. For though there might have been some uncertainty in the 
pre-1954 “common law,” these cases produced rather definite rules in 
comparison with the morass left by the 1954 changes. No judicial 
authority has clarified the status of reincorporation under the 1954 Code, 
and as a result, almost anything is arguable. The best contribution at this 
point can only be to predict the general lines of approach which might be 
taken in post-1954 litigation by both the Internal Revenue Service and 
the taxpayer.

In considering the attacks likely to be utilized by the government it is 
important to recall the statement in the Conference Committee report 
which considered the proposed section on reincorporation. The committee 
did not adopt this section because the problem could be dealt with “within 
the framework of other provisions of the bill.” No matter what specific 
rationale the Government may employ, it will always argue, it would 
seem, that Congress revealed an intention that the reincorporation 
doctrine remains applicable under 1954 Code provisions. This interpre
tation of Congressional intent will in all likelihood be the Government’s 
basic argument for blocking liquidation treatment in a reincorporation 
situation.

The Internal Revenue Service has already indicated one of its possible 
approaches in Revenue Ruling 61-156.44 This ruling dealt with a factual 
situation similar to the ones discussed above where the shareholders of 
an old corporation set up a new corporation and attempted to sell the 
depreciable assets and other assets tax free to the new corporation under 
section 337. The remaining assets were distributed in liquidation of the 
old corporation. Benefits sought by taxpayers were a stepped-up basis 
of assets for depreciation in the hands of the new corporation and a 
withdrawal of assets at capital gains rates. In this case, the shareholders 
of the old corporation held only a 45% interest in the new corporation.

The Revenue Service held that this constituted a reorganization within 
sections 368(a)(1)(E) and (F)45 of the Code, so that the basis of the

44 Rev. Rul. 156, 1961-2 Cum. Bull. 62. This ruling revoked prior Rev. Rul. S41, 1956-2 
Cum. Bull. 189. Other aspects of the ruling not relevant to the reincorporation problem are 
omitted from discussion.

45 Under subsection (E) a reorganization is referred to as a “recapitalization.” Int. Rev.
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assets was the same in the hands of the new corporation as in the hands 
of the old. Furthermore, the assets not reincorporated by the shareholders 
were held to be a dividend to them under section 30146 of the Code.47 The 
Service stated that Congress did not intend that section 337 treatment be 
allowed when the result would be the avoidance of dividend taxation. The 
ruling stated further that:

there was no reality to the “sale” of corporate assets or to the “liquidation” of 
the selling corporation, since each was only a formal step in a reorganization of 
the existing corporation. The entire transaction was consummated pursuant to 
a plan or reorganization which readjusted interests in property continuing in a 
modified corporate form.48 * 50

The ruling cited John A. Nelson Co. v. Helvering™ for the principle that 
continuity of ownership of less than 50% does not in itself mark a 
discontinuity of interest such as to preclude reorganization treatment.60

It is not possible to analyze here all of the ramifications of this very 
provocative ruling.51 With respect to the reincorporation problem it is 
particularly interesting for its use of sections 368(a)(1)(E) and (F) as 
the controlling reorganization sections. It was necessary for the Service to 
base its approach on these sections as 368(a)(1)(D) does not apply 
where the old shareholders were not in “control” of the new corporation.

Admittedly if section 368(a)(1)(E) were applicable it would be un

Code of 1954, § 368(a)(1)(E). Subsection (F) refers to a reorganization as “a mere change 
in identity, form or place of organization, however effected.” Int. Rev. Code of 1954, 
§ 368(a)(1)(F).

46 Subsection 301(c)(1) provides: “That portion of the distribution which is a dividend 
(as defined in section 316) shall be included in gross income.” Int. Rev. Code of 1954, 
§ 301(c)(1).
Section 316(a) states:

For purposes of this subtitle, the term “dividend” means any distribution of property 
made by a corporation to its shareholders—

(1) out of its earnings and profits accumulated after February 28, 1913, or (2) out of its 
earnings and profits of the taxable year (computed as of the close of the taxable year 
without diminution by reason of any distribution made during the taxable year), 
without regard to the amount of the earnings and profits at the time the distribution 
was made. ... To the extent that any distribution is . . . treated as a distribution of 
property to which Section 301 applies, such distribution shall be treated as a distribu
tion of property for purposes of this subsection.

Int. Rev. Code of 1954, § 316(a).
47 In support of this point, the ruling cited Bazley v. United States, 331 U.S. 737 (1947) 

and Treas. Reg. § 1.331-l(c) (1955).
48 Rev. Rul. 156, 1961-2 Cum. Bull. 62, 63-64.
4» 296 U.S. 374 (1935).
50 Id. at 377.
51 See Bauman, New Clouds on the Liquidation Horizon, 48 A.B.A.J. 182 (1962).
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necessary for shareholders in the old corporation to control the new 
corporation. As indicated by the citation of Nelson in Revenue Ruling 
61-156, this would restore the importance of the old line of “continuity of 
interest” cases. These cases, decided under sections of early revenue acts, 
did not require control in the new corporation. They hinge the finding of 
a reorganization upon whether a sufficient “continuity of interest” is 
maintained between the old and new corporation. In the Nelson case a 
38% continuity of interest was sufficient to find a reorganization and in 
Helvering v. Minnesota Tea Co.,52 a 7]4% continuity of interest sufficed.

However, the Service’s basis for employing section 368(a)(1)(E) is 
very tenuous. There is complete absence of authority to justify this 
approach. The regulations53 are not in point—the examples given, 
although not intended to be exclusive, are not similar to the reincorpora
tion transaction in this ruling. Numerous revenue rulings interpreting the 
section shed no light on its applicability to reincorporation.54 Moreover, 
the statute defines a reorganization under subsection (E) as a recapitali
zation which, traditionally, has meant merely “the reshuffling of the 
capital structure within the framework of an existing corporation”55 or a 
realignment of priorities of securities holdings.56 * Thus, it is very doubtful 
that the court would sustain the use of section 368(a)(1)(E) as ad
vanced in the ruling.

The authority to support a 368(a)(1)(F) reorganization under the 
fact pattern given in the ruling is equally as sparse. Much depends on the 
meaning of the word “mere” in the statutory phrase “mere change in 
identity, form or place of organization . . . .” It may be interpreted to 
mean either that this section would not apply if anything more substantial 
than a “mere change” takes place or it may be interpreted to mean that 
this section would apply anytime the entire transaction amounts to a 
reorganization.

Ahles Realty Corp. v. Commissioner'1 may be authority for the Ser-

52 296 U.S. 378 (1935). The “continuity of interest” test originated in Pinnellas Ice & 
Storage Co. v. Commissioner, 287 U.S. 462 (1933). The test was used in interpreting sec
tion 203(h)(1)(A) of the Revenue Act of 1924 which did not contain an 80% control 
requirement. The significance of these cases was diminished when the 80% control require
ment was added in the 1939 Code. However, the test has been preserved by Treas. Reg. 
§ 1.368-l(b) (19SS).

63 See Treas. Reg. § 1.368-2(e) (1955).
54 See 2 P-H 1962 Fed. Tax Serv. § 9822.
55 Helvering v. Southwest Consol. Corp., 315 U.S. 194, 202 (1942).
56 3 Mertens, Law of Federal Taxation § 20.93, at 376 (Zimet & Weiss rev. 1957).
67 71 F.2d 150 (2d Cir. 1934).
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vice’s argument for an “F” reorganization. In this case the old corporation 
transferred its assets to the new corporation in exchange for the stock 
of the new corporation which was subsequently distributed to the sole 
shareholder in complete dissolution of the old corporation. The court 
held that this was a reorganization under a section of the Revenue Act 
of 19 2 658 identical to section 368(a)(1)(F) of the 1954 Code.59 It is 
entirely possible that the Service will rely on this case to support the 
position taken in the ruling.

Undoubtedly, the taxpayer will distinguish Ahles on the ground that 
the shareholders “controlled” the new corporation, and thus attempt to 
mitigate the apparent adverse effect of the case. The distinction could be 
well taken by a court in view of the fact that the court in Ahles stated 
that “the sole shareholder of the new [corporation] had . . . control over 
and interest in the identical assets.”60 The effect this case has on the 
government’s position in the ruling, however, is presently undetermined.

Taxpayers also have another strong argument that the continuity 
of interest test should not be applied. This argument would be based 
upon the fact that the insertion of the present “control” test by the 
Revenue Act of 193461 had replaced those sections of prior revenue acts 
under which the “continuity of interest” cases62 had been decided. These 
cases were not decided under the sections dealing with changes in 
capital structure or form of organization, the counterparts of sections 
368(a)(1)(E) and (F), but were decided under sections superseded by 
the “control” definition in the Revenue Act of 1934. Hence, these cases 
can be argued to have no relevance in defining reorganization under any 
act subsequent to 1934. Moreover, in the past the Service had never 
stressed their applicability to reincorporation cases, but had always based 
its reincorporation attack primarily on the section corresponding to the 

58 Revenue Act of 1926, ch. 27, § 203(h)(1)(D), 44 Stat. 14.
59 71 F.2d at 151.
60 Ibid.
61 Section 112(g)(1)(B) provides:

The term “reorganization” means . . . the acquisition by one corporation in exchange 
solely for all or a part of its voting stock: of at least 80 per centum of the voting stock 
and at least 80 per centum of the total number of shares of all other classes of stock 
of another corporation; or of substantially all the properties of another corpora
tion ....

Revenue Act of 1934, ch. 277, § 112(g)(1)(B), 48 Stat. 705.
62 See, e.g., John A. Nelson Co. v. Helvering, 296 U.S. 374 (1935); Helvering v. Minnesota 

Tea Co., 296 U.S. 378 (1935); Pinnellas Ice & Storage Co. v. Commissioner, 278 U.S. 462 
(1933).
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present 368(a)(1)(D).63 By employing section 368(a)(1)(E) and (F), 
and the “continuity of interest” cases, the Service is attempting to extend 
the reincorporation doctrine beyond anything permitted in 1939 Code 
cases.

The taxpayer has an equally tenable objection to Revenue Ruling 
61-156 insofar as its method of treating the distribution of non-rein
corporated assets is concerned. After finding a reorganization, the Service 
held that shareholders had received a dividend under section 301, not 
under section 356.64 In doing this it would seem that the Service is 
incorrectly seeking the best of two inconsistent worlds. The ruling states 
that the entire transaction is in substance a reorganization, and then 
treats the retention of assets by shareholders as a separate distribution 
taxable under section 301. Although non tax-free amounts received in 
reorganizations should properly be treated as dividends under section 
356,65 * * the Service supports section 301 treatment because dividends under 
section 356 are limited by the gain realized on the transactions while gain 
is not a limiting factor under section 301.68 The Government’s citing of 
Bazley v. United States61 to support this is questionable since in that 
case it was held that there was no reorganization, and that if there were 
it would be governed by the 1939 Code predecessors of section 356.68

63 See Austin Transit, Inc. v. Commissioner, 20 T.C. 849 (1953), where the Service’s 
arguments for reincorporation was denied because there was less than 80% continuity. The 
court stated that:

[SJince the [petitioners] owned less than 80 per cent of the stock of the new corpora
tions, the acquisition of the assets of the Austin Transit Company is precluded from 
being a tax-free reorganization within the meaning of section 112(g)(1)(D). Respon
dent’s [Commissioner’s] argument is based solely on this subsection.

Id. at 856.
64 Section 356(a)(2) provides:

If an exchange is described in paragraph (1) but has the effect of the distribution of 
a dividend, then there shall be treated as a dividend to each distributee such an amount 
of the gain recognized under paragraph (1) as is not in excess of his ratable share 
of the undistributed earnings and profits of the corporation accumulated after 
February 28, 1913.

Int. Rev. Code of 1954, § 356(a)(2).
65 In Commissioner v. Estate of Bedford, 325 U.S. 283, 292 (1945), the Supreme Court 

held that a distribution pursuant to a reorganization is taxable as a dividend under sec
tion 112(c)(2) which is the predecessor of section 356(a)(2) of the 1954 Code. See Morgan 
v. Commissioner, 288 F.2d 676 (3d Cir. 1961); Liddon v. Commissioner, 230 F.2d 304 
(6th Cir.), cert, denied, 352 U.S. 824 (1956); Lewis v. Commissioner, 176 F.2d 646 (Sth 
Cir. 1949).

86 See Treas. Reg. § 1.301-l(k) (1955).
87 331 U.S. 737 (1947).
88 Id. at 743.
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Where the shareholders of the old corporation are in “control” of the 
new corporation to which the assets were transferred, the Service will 
undoubtedly argue that section 368(a)(1)(D), as revised by the 1954 
Code, is applicable to classify the transaction as a reorganization. The 
1939 Code reincorporation cases previously discussed would continue to 
be significant under this approach if this contention were upheld.

Taxpayers would argue that the changes in 1954, specifically section 
354(b)(1)(A), render section 368(b)(1)(D) inapplicable unless sub
stantially all of the old corporation’s assets are transferred to the new 
corporation. This “substantially all” requirement of section 354(b)(1) 
(A) would be suggested by taxpayers as being a new limitation not 
present in the Code when the Survaunt and Bard-Parker line of cases was 
decided. This test seems to render obsolete the holding of the Morley 
Cypress Trust case and the statement in the Lewis case that the percentage 
of assets transferred did not affect reorganization. Whenever a portion of 
assets was retained and not reincorporated by shareholders, they could 
argue that the “substantially all” requirement precluded reorganization 
treatment.

The Service would have a possible counterargument to this. The com
mittee report states that section 354(b) applies to a 368(a)(1)(D) 
reorganization only “when property is transferred to a single transferee 
corporation . . . .”69 From this the Service could argue that the primary 
purpose of 354(b) is not to introduce a “substantially all” requirement 
but is to limit the applicability of the section to instances where the 
transfer of property is only to one corporation and that the “substantially 
all” phrase is superflous. Even though the committee report did not 
allude to the “substantially all” test, this argument seems weak for the 
simple reason that where 354(b) does apply it is clear from the un
ambiguous language of the statute that “substantially all” of the assets 
must pass to the surviving corporation before there can be a “D” 
reorganization.

If, as is likely, the Service’s argument as to the purpose of section 
354(b)(1)(A) fails, section 368(a)(1)(D) would not apply unless “sub
stantially all” the assets were reincorporated. This would bring into play 
a set of cases which have decided the meaning of “substantially all.” 
These cases interpreted a “substantially all” requirement in section 203 
(h) (1) (A) of the Revenue Act of 1924.70 Illustrative of these decisions is 

®9 S. Rep. No. 1622, supra note 37, at 26S.
70 Section 203(h)(1)(A) provided:
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Western Indus. Co. v. Helvering,71 in which the court held that sub
stantially all of the assets had been transferred to the surviving corpora
tion where assets of $1,100,000 passed to the corporation and assets of 
less than $200,000 were retained by the shareholders.72

In a revenue ruling,73 the Service held that transfer of 70% of the 
assets was sufficient to satisfy a “substantially all” requirement. However, 
the ruling points out that the assets retained were not operating assets 
but cash, accounts receivable, notes and about 3% of inventory and that 
the amount of retained assets would be almost totally evaporated by the 
outstanding liabilities of the old corporation. Implicit in this ruling is that 
if many of the operating assets are retained and distributed, the “sub
stantially all” test is not satisfied.74 The ruling states that “among the 
elements of importance that are to be considered . . . are the nature of the 
properties retained by the transferor, the purpose of the retention, and 
the amount thereof.”75

The 70% figure discussed above is somewhat misleading since many 
of the retained assets were used to pay the debts of the old corporation. 
It would seem that where less than four-fifths of the assets were rein
corporated there would be little authority for maintaining that the 
“substantially all” requirement had been met. Thus, certain situations 
which would have been reorganizations under the 1939 Code would not be 
reorganizations today. In those situations this application of section 
354(b)(1) allows the taxpayer a means to avoid at least a “D” reor
ganization when there is a liquidation and subsequent reincorporation.

The preceding paragraphs have set forth arguments which might be 
employed concerning the application of sections 368(a)(1)(D), (E) and 

The term “reorganization” means ... a merger or consolidation (including the acquisi
tion by one corporation of at least a majority of the voting stock and at least a 
majority of the total number of shares of all other classes of stock of another corpora
tion, or substantially all the properties of another corporation) ....

Revenue Act of 1924, ch. 234, § 203(1) (A), 43 Stat. 2S4.
77 65 App. D.C. 205, 82 F.2d 461 (1936).
72 Id. at 464. See Commissioner v. First Nat’l Bank of Altoona, 104 F.2d 865 (3d Cir. 

1939), petition for cert, dismissed, 309 U.S. 691 (1940) (86% of assets transferred); Gross 
v. Commissioner, 88 F.2d 567 (5th Cir. 1937) (all properties useful in the business).

72 Rev. Rul. 518, 1957-2 Cum. Bull. 253.
74 But cf. Pillar Rock Packing Co. v. Commissioner, 90 F.2d 949 (9th Cir. 1937), which 

included accounts receivable as “properties” in determining the amount of assets trans
ferred. The court said that “the word ‘properties’ must be taken in its ordinary sense, and 
as it is a comprehensive word, it includes accounts receivable.” Id. at 950.

72 Rev. Rul. 518, 1957-2 Cum. Bull, at 254.
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(F) to reincorporation problems. A prediction as to what approach the 
courts will adopt is offered with some reservation:

(1) Where shareholders in the old corporation control the new corpora
tion, section 368(a)(1)(D) may be applicable if approximately 80% or 
more of the total assets are transferred to the new corporation. The 1939 
Code reincorporation cases will be applicable to determine whether under 
these conditions liquidation should be honored.

(2) Section 368(a)(1)(E) and (F) will probably be held not to apply 
to the reincorporation problem.

VI
Other Possible Approaches

If the above approaches prove unsuccessful for the Service, it may be 
that subsection 368(a)(1)(C)76 could be applied to produce reorganiza
tion treatment. Although this section is inapplicable77 where section 
368(a)(1)(D) applies, it nevertheless appears, by its terms, to be ap
plicable to the general reincorporation situation. However, it was never 
resorted to in the 1939 Code cases and, therefore, there is no way to 
determine its present significance. Moreover, there would be a “sub
stantially all” requirement in a “C” as well as a “D” reorganization. 
Nevertheless, it does represent a possible attack for the Service.

Another questionable area relates to section 346.78 Suppose a corpora
tion attempts to qualify for partial liquidation treatment so that share
holders would have to pay only a capital gains tax on assets withdrawn. 
Subsequently the business is reexpanded with borrowed funds. There is 
a possibility that under these facts the reincorporation doctrine may be 
applied and that the distributions in liquidation will be taxed as dividends. 

76 Section 368(a)(1)(C) provides:
For the purposes of parts I and II and this part, the term “reorganization” means . . . 

the acquisition by one corporation, in exchange solely for all or a part of its voting stock (or 
in exchange solely for all or a part of the voting stock of a corporation which is in control of 
the acquiring corporation), of substantially all of the properties of another corporation . . . .” 
Int. Rev. Code of 1954, § 368(a)(1)(C). Note that this section would not appear to require 
the transfer of assets “by a corporation,” as does section 368(a)(1)(D). This would 
perhaps avoid a major problem revealed by decisions under the 1939 Code.

77 Section 368(a)(2)(A) provides in part: “If a transaction is described in both paragraph 
(1)(C), and paragraph (1)(D), then, for purposes of this subchapter, such transaction shall 
be treated as described only in paragraph 1(D).” Int. Rev. Code of 1954, § 368(a)(2)(A).

78 Int. Rev. Code of 1954, § 346 defines a partial liquidation. If a transaction meets this 
definition, then section 331(a)(2) will govern its taxability.
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Since section 346 is new in the 1954 Code, there can be only speculation 
and reasoning by analogy from reincorporation materials.

A third possibility exists for the Service. It may argue that even if the 
transaction cannot be categorized as a reorganization under the 1954 
Code, dividend treatment may still result under section 301. This would 
be in substance an application of the Bazley case.79 * The theory would be 
that the transfer of property to a new corporation, with retention of some 
assets by shareholders, is in substance a distribution in the nature of a 
dividend. To the extent the assets are retained by shareholders there 
would be a dividend. This would be justified by the Bazley case, and 
would be a fulfillment of the provisions of Regulations 1.331-1 (c) and 
1.301-1 (k), discussed previously. Although such an approach would not 
seem to prevent the taxpayer from obtaining a stepped-up basis in the 
transferred assets, one possibility foreclosing the higher basis is hinted 
by the holding in United States v. General Geophysical Co?0 There a 
corporation distributed assets in redemption and soon afterward pur
chased them back in order to obtain a higher basis. The higher basis was 
denied, the court holding that the transaction did not create a transfer 
in ownership sufficient to warrant a new basis.81 This suggests a possible 
judicial approach to the reincorporation problem—essentially a substance 
over form approach.82 83 * * * *

A possible taxpayer argument against application of the Bazley case 
could be based upon section 302. This section prescribes the specific 
condition under which a redemption of all or part of a shareholder’s 
interest is taxable at capital gains rates. It is intended to foreclose the 
necessity for a factual inquiry in every case. Shareholders might argue 
that compliance with section 302(b)(3)88 (complete redemption of their

79 331 U.S. 737 (1949). As noted earlier the Court in Bazley stated that dividends would 
be taxed under section 112(c)(2) of the 1939 Code, the predecessor of section 356(a)(2), 
when there is a reorganization. However, no reorganization was found and the distribution 
in that case was taxed under section 115(g) of the 1939 Code which is the predecessor of 
section 301.

s° 296 F.2d 86 (5th Cir. 1961).
81 Id. at 90.
82 The opinion stated “that courts will, on occasion, look beyond the superficial formali

ties of a transaction to determine proper tax treatment.” Id. at 87.
83 Section 302.
(a) General rule.

If a corporation redeems its stock . . . such redemption shall be treated as a distribu
tion in part or full payment in exchange for the stock.

(b) Redemptions treated as exchanges.
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interest) insures a capital gain treatment, and renders the Bazley case 
inapplicable. Notwithstanding this argument, there is a strong pos
sibility that the courts will apply the principle of the Bazley case to tax 
withdrawals of earnings and profits through liquidation and reincorpora
tion as dividends under section 301 when it appears that the distribution 
amounts to no more than a dividend.

Another possible approach exists for the Service with respect to sec
tion 337 transactions if it is held that the 1954 reorganization sections 
are inapplicable. It would seem possible to argue that the facts in a 
given case indicate that the corporation did not adopt “a plan of complete 
liquidation,” as required by section 337(a)(1). The reincorporation 
cases discussed above might be authority for the proposition that where 
the shareholders intend all along to reincorporate, no liquidation treat
ment should be permitted. Where there was the intention to reincorporate 
from the start, it could be argued that there was no “plan of complete 
liquidation,” as required by section 337, and, as a result, gain or loss 
on the sale of the assets would be recognized. This does not necessarily 
mean that there would be a reorganization. However, the corporation 
would have to pay tax on the sales to the new corporation, and the assets 
not reincorporated would be treated as dividends, as previously dis
cussed. Though the courts would be unlikely to adopt this approach, the 
Service may well argue it.

Summary

Where does all this leave the taxpayer? There is no reliable answer 
that anyone can give. Certainty in planning has become virtually im
possible. With respect to section 337 cases not only is there Revenue 
Ruling 61-156, and an absence of case authority, but also the Internal 
Revenue has refused to rule in any case where shareholders of the 
liquidating corporation own more than a “nominal amount” of stock 
in the new corporation.* 84

(3) Termination of shareholders’ interest 
Subsection (a) shall apply if the redemption is in complete redemption of all 
of the stock of the corporation owned by the shareholder.

Int. Rev. Code of 1954, § 302(a), (b)(3).
84 Areas in Which Rulings Will Not Be Issued.
Section 331. Gain or loss to shareholders in corporate liquidations.
11. The tax effect of the liquidation of a corporation, preceded or followed by the 

reincorporation of all or a part of the business and assets, where the shareholders of the 
liquidating corporation own more than a nominal amount of the stock of the new trans
feree corporation; or where a liquidation is followed by the sale of the corporate assets by
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As to general reincorporation problems, both where there is complete 
liquidation followed by reincorporation and where a new corporation is 
set up before the old one liquidates, the taxpayer faces a possibility of 
several approaches by the Service. Revenue Ruling 61-156 is one ap
proach. The “D” reorganization is another approach, and would be more 
likely employed wherever shareholders of the old corporation control 
the new corporation. In any case, if reorganization treatment is accepted 
the old cases will apply, and reorganization treatment will in many 
cases obtain if the shareholders never intended to liquidate. This would 
probably be so irrespective of whether the business enterprise is continued 
as before. Finally, even if reorganization treatment is not accepted by 
the courts, the Service will fight strongly to tax retained assets as divi
dends. The questions unresolved by 1939 Code cases would, of course, 
continue.

The taxpayer can justify his attempted liquidation with many argu
ments. He might seek coverage of section 302, arguing that this section 
was intended to provide specific tests which, if met, should preclude divi
dend treatment. He could argue that subsections (D), (E) and (F) of 
section 368(a)(1) are by their terms inapplicable. However, despite an 
arsenal of potential arguments, the taxpayer is left with no certainty for 
planning purposes. One writer has observed that the taxpayer is in such 
an uncertain position that his best alternative is to continue the operation 
of the business in a “noncorporate form.”85 This would preclude the use 
of the reincorporation doctrine and generally guarantee the stepped-up 
basis and distribution of earnings at capital gains rates.

The Future
The previous discussion has been directed toward predicting the lines of 

arguments that might be employed in litigation which will eventually be 
forthcoming under the 1954 Code. The future may also bring legislation 
to clarify the present morass. One possibility is an enactment of a form

the shareholders to another corporation in which such shareholders own more than a 
nominal amount of the stock.

Section 337.—Gain or loss; certain liquidations.—
12. The application of this section to gains realized by a corporation upon the sale of 

property, in connection with its liquidation, to another corporation, where more than a 
nominal amount of the stock of both the selling corporation and the purchasing corporation 
are owned by the same persons. Internal Revenue Service, Technical Information Release 
310, March 3, 1961.

85 Rice, When Is a Liquidation Not a Liquidation for Federal Income Tax Purposes?, 
8 Stan. L. Rev. 208, 228 (1956).
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of section 357 which was rejected during the enactment of the 1954 
Code.86 Other interesting suggestions have been submitted by the Sub
chapter C Advisory Group to the Subcommittee on Internal Revenue 
Taxation.87

The Advisory Group’s report points out the lack of clarity in present 
law. Its first suggestion is for removal of the requirement in section 
368(a)(1)(D) that the transfer of assets be made “by a corporation.”88 
Another suggestion would make section 368(a)(1)(D) applicable where 
only 50%> control continued.89 The group would also make section 337 
expressly inapplicable where section 368(a)(1)(D) applied.90 In addi
tion, the difference in dividend treatment under sections 301 and 356 
would be eliminated so that dividends under section 356 would not be 
limited by the amount of gain.91 Unfortunately in the light of Congress’ 
failure to enact section 357 in 1954 and its failure since then to enact 
similar proposals, one must be pessimistic about the chances of the 
success of the group’s suggestions.

More likely to be enacted will be certain remedial provisions contained 
in the proposed bill for 1962. At this writing this proposed legislation 
is being considered by the Conference Committee after passage by both 
the House and the Senate, and its enactment appears certain.

This legislation would add section 1245 to the 1954 Code. This section 
would provide, in part, that any depreciation deducted on assets (not 
including buildings) in taxable years beginning after December 31, 1961, 
will be taxed at ordinary income rates upon disposition of the assets by 
any sale or liquidation. Since this section would apply to all of the 

86 The rejected legislation defined a “D” reorganization as
a transfer of all or part of the properties of one corporation to another corporation 
if—

(i) immediately after the transfer the corporation whose properties are transferred, 
or one or more of its shareholders, or any combination thereof, is in control (sub
stituting a SO percent requirement for the 80 percent requirement contained in sub
section (a)) of the acquiring corporation,

(ii) the corporation whose properties are transferred is completely liquidated as a 
part of the plan pursuant to which the transfer is made (whether such complete 
liquidation precedes, accompanies, or follows the transfer), and

(iii) no part of such plan constitutes a distribution of stock or securities to which 
section 355 (or so much of section 356 as relates to section 355) applies.

H.R. 44S9, 86th Cong., 1st Sess. § 26 (1959).
87 Revised Report of Advisory Group on Subchapter C of the Internal Revenue Code of 

19S4, Corporate Distributions and Adjustments (19S8).
88 Id. at 80.
88 Id. at 81.
so Id. at 56.
91 Id. at 67.



1962] Comments 119

transactions discussed above, one of its effects would be that conversion 
of depreciation from ordinary income to capital gains would become less 
and less a motivation for liquidation and reincorporation in the future.

Even if section 1245 is enacted, liquidation and reincorporation would 
continue to provide tax benefits, especially under section 337, for de
preciation taken in tax years prior to 1962. This might lead to an out
break of liquidations and reincorporations designed to take advantage of 
the fleeting tax benefits afforded by the present statute. Finally, this 
section does not cover the distribution of assets which are retained by 
the shareholders, and, as a result, liquidation and reincorporation remain 
useful as a device for withdrawing earnings.

At this point one must come to the unhappy realization that the rein
corporation problem is likely to be with us for quite a while. As intimated 
above, the proposed section 1245 does very little to clarify the law in this 
area. Possibly greater help will come from future Congresses. Until 
then it would appear that the tax planner must make his suggestion, hold 
his breath, and be prepared with an arsenal of arguments of the type 
discussed. For the foreseeable future, the area of reincorporation will 
provide a field day for the advocate, but a nightmare for the planner.



THE FIVE-MAN CIVIL JURY: A PROPOSED 
CONSTITUTIONAL AMENDMENT

Edward A. Tamm*

The author investigates the congestion problem which presently confronts 
the federal judicial system and suggests that much of it is due to an unrea
soned adherence to the twelve-man jury requirement in civil cases. Pointing 
out that the twelve-man requirement is not essential to a just result, but is 
a mere historical accident, Judge Tamm concludes that all the benefits of the 
civil jury system could be retained with greater efficiency and at lower cost 
if the seventh amendment were amended to permit trial by a five-man jury 
in all federal civil cases.

Introduction

In recent years the tremendous increase in court congestion has 
prompted the bench and the bar to study this problem and the network 
of issues growing therefrom in an effort to eliminate court delay.* 1 These 
inquiries most frequently center about the jury system and question 
whether the present format of jury trials, especially in tort cases, is not 
in fact the real cause of court congestion. As a result, increasingly one 
hears proposals designed to eliminate entirely jury trials in certain types 
of civil litigation.2 Indeed, these proposals for the creation of commis
sions and boards of special masters to determine the facts in certain 
cases are sufficiently numerous to constitute an ultimate threat to the 
very existence of the civil jury system.

While the immediate threat of abandonment of civil jury trials appears 
remote, the proposals to eliminate panel jury trials must be recognized 
as more than mere idle theories. If the jury system is ultimately to sur
vive, the necessity for change and improvement is readily evident to 
anyone studying the problems growing out of the ever increasing delay 
in the disposition of the court’s business.3 Although I am fully convinced 

* Judge, United States District Court for the District of Columbia; LL.B., Georgetown 
University.

1 See Zeisel, Kalven & Bucholz, Delay in the Court (1959).
2 See, e.g., Stalmaster, The Jury System (1930); Corbin, The Jury on Trial, 14 A.B.A.J. 

507 (1928); Hofstadter, Alternate Proposals to the Compensation Plan, 42 Cornell L.Q. 
59 (1956); McWhorter, Abolish the Jury, 57 Am. L. Rev. 42 (1923); Symposium: Jury 
Trial on Trial, 28 N.Y.S.B. Bull. 322-28 (1956); Note, 21 U. Pitt. L. Rev. 52 (1959).

3 That some doubt existed even in Revolutionary times as to the sanctity of the jury 
in civil cases is indicated by Alexander Hamilton’s statement, “I must acknowledge that 
I cannot readily discern the inseparable connection between the existence of liberty and 
the trial by jury in civil cases.” The Federalist No. 83, at 521 (Lodge ed. 1888) (Hamilton).
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of the merits of the jury system as an institution, I also believe that, 
like all human institutions, it can and should be improved.4 To believe 
otherwise is to ignore the familiar truth: “The wisdom of one genera
tion, unreviewed, is the folly of the next.”

Accordingly, it is the purpose of this article to propose and advocate 
a constitutional amendment which, it is submitted, will substantially 
lessen this administrative problem which now plagues the courts. This 
proposal is to so revise the seventh amendment as to reduce the con
stitutionally required number of jurors in civil cases from twelve to 
five. It is submitted that this change will eliminate much of the needless 
delay and excessive costs now connected with civil jury trials while, at 
the same time, retaining its fundamental advantages.

Since our present jury system has been attacked as time consuming, 
expensive, and as a potential source of great injustice in civil litigation,5 
it seems necessary, before delving into the advantages of a jury panel 
of five, to first set forth some of the fundamental reasons for retaining

4 Advocacy of change and reform in the jury system is by no means a new theme in 
legal studies although, as a practical matter, very little has been done in the federal 
courts and, to the best of this author’s knowledge, there have been very few direct and 
positive proposals for outright revision of the seventh amendment to eliminate the 
twelve-man requirement. Among the more positive observations recorded by eminent 
scholars of the law is Dean Wigmore’s remark, “[T]he issue itself stands thus: Shall 
Jury Trial be abolished? Or shall it only be reformed? No thoughtful person can be content 
to have it as it is.” Wigmore, A Program for the Trial of Jury Trial, 12 J. Am. Jud. Soc’y 166 
(1929). In like manner two other scholars in describing the jury system in Connecticut 
have stated: “The picture seems to be that of an expensive, cumbersome and comparatively 
inefficient trial device employed in cases where exploitation of the situation is made possible 
by the underlying rules. Persuasive reasons are found ... for ... the reduction in 
number of jurors required for a petit jury to nine or even six.” Clark & Schulman, Jury Trial 
in Civil Cases—A Study in Judicial Administration, 43 Yale L.J. 867, 884 (1934). Another 
observer has admonished: “Let us begin our discussion with the settled conviction that 
there is nothing sacred about trial by jury in civil cases. Let us have no fears or qualms 
about the rejection of the system if we find that it no longer meets the present day 
requirements of our complex life.” Stalmaster, op. cit. supra note 2, at 12. For a similar 
expression of opinion see the remarks of Mr. Justice Frankfurter in Adams v. United States, 
317 U.S. 269, 279 (1942).

Candor requires the further observation that many similarly well-reasoned treatments 
champion and defend the jury system in its present form. For a listing of articles advocating 
retention of the present jury system together with those advocating its abolition and those 
reflecting a noncommital attitude see Wigmore, supra at 167.

5 See Bullivant, Abolition of Jury Trial in Civil Cases, S Ore. L. Rev. 185 (1926); 
Clapperton, Some Thoughts on the Usefulness of the Trial by Jury, 5 Can. B. Rev. 478 
(1927); Clark & Shulman, Jury Trial in Civil Cases—A Study in Judicial Administration, 
43 Yale L.J. 867 (1934); Green, Judge and Jury (1930).
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the civil jury system in any form. Although any complete analysis of 
these reasons must be left to more exhaustive studies, it is believed that 
the following discussion will adequately summarize the results of such 
studies as have been made and that it will predict the conclusions which 
must eventually be reached by such studies as will be made in the future. 
Also, in answering these criticisms, at the outset it must be noted that 
even if they are valid, they do not, with the exception of the one attack
ing the justice of the jury verdict, relate to deficiencies inherent in a 
civil jury system and can be overcome for the most part by changes such 
as the ones suggested in this article.6 Thus, of the above criticisms, the 
only one which, if true, would call for the abolition of the jury is the 
contention that the jury system is not conducive to the achievement 
of a just result.

One of the most forceful attacks upon the civil jury in this regard 
was waged by Judge Jerome Frank,7 whose essential objection to the 
system was that jurors are incapable of understanding and applying the 
law to the facts.8 9 This objection has been too often advanced by legal 
writers to be dismissed lightly, but whether this is sufficient reason for 
the abolition of the entire jury system is subject to serious doubt. As 
Judge Frank himself has suggested, an effective cure for this ill is greater 
use of the special verdict.0 Moreover, while such an objection may have 
a certain validity in complicated litigation, it is by no means a necessary 
incident of the system itself. The average intelligence of the jurors over 
the last few decades has been on the upgrade;10 and if the court’s charge 
is clear the average juror today should have little difficulty understanding

6 Studies have indicated that much of the present court congestion can be eliminated by 
a simple increase in the efficiency with which the present court system is administered. See 
Report to the Senate Appropriations Comm., Field Study of the Operations of United 
States Courts 2 (1959).

7 See Frank, Courts on Trial 108-45 (1949).
8 Id. at 116-20.
9 The use of the special verdict has been especially recommended in complicated and 

multi-issue litigation. While it has been subject to criticism in certain instances, a 
judicious use of this device can be of great benefit in increasing the efficiency of the 
jury system. See Joiner, Civil Justice and the Jury 84-85 (1962); Simmonds, Reform in 
the Jury System, 21 Tenn. L. Rev. 389, 393 (1950); Sunderland, Verdicts, General and 
Special, 29 Yale L.J. 253, 261 (1920). Indeed, it is worth noting that many of Judge 
Frank’s criticisms were aimed more at the continued use of the general verdict than they 
were aimed at the very existence of the jury as a fact-finding body. See Skidmore v. 
Baltimore & O.R.R., 167 F.2d 54 (2d Cir. 1948).

10 See Miller, Should There Be Any Qualification of the Right to a Jury Trial in Civil 
Cases?, 8 Syracuse L. Rev. 39 (1956).
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and applying it, absent an unusually complicated case. Indeed this 
would seem to be indicated by the fact that our jurists, for the most 
part, do not distrust the ability of juries to understand and apply the 
law to the facts of the case.11

As to Judge Frank’s contention that jurors are not capable fact 
finders, this, too, appears questionable. As the Supreme Court has ob
served, it is assumed that the jury knows “more of the common affairs 
of life than does one man; that they can draw wiser and safer conclusions 
from admitted facts thus occuring, than can a single judge.”12 Indicating 
that this is not an unfounded assumption, Judge Wyzanski has stated:

In estimating how a reasonable and prudent man would act, judges’ court ex
perience counts for no more than juries’ out-of-court experience. ... In deter
mining the credibility of that type of witness who appears in accident cases an 
expert tribunal is somewhat too ready to see a familiar pattern. Shrewdness 
founded on skepticism and sophistication has its place in scrutinizing the stories 
of witnesses. But there is a danger that the professional trier of fact will ex
pect people of varied callings and cultures to reach levels of observation and 
narration which would not be expected by men of the witness’ own back
ground. Moreover, when it comes to a calculation of damages under the flexible 
rules of tort law the estimates of what loss the plaintiff suffered can best be 
made by men who know different standards of working and living in our so
ciety.13

From this it would appear that, contrary to Judge Frank’s contentions, 
the accumulated every day experience of the jury renders it better 
equipped to determine the facts than the single judge with years of ex
perience in the sophisticated environment of the court room.

Another objection frequently made against the jury verdict is that it 
is too often the result of the uncontrolled prejudices of legally untrained 
minds. Such an observation, however, seems to be based on a misunder
standing of the fundamental make-up of the civil jury, which is tradi
tionally a panel composed of individuals with diverse interests, feelings, 

11 One writer has pointed out that the strongest supporters of the jury trial are 
the judges themselves. Green, op. cit. supra note S, at 375-76. Another has noted that “the 
comparative infrequency with which verdicts are set aside is some indication of the respect 
in which verdicts of juries are held by trial judges.” Corbin, supra note 2, at 509. It has 
also been noted in regard to cases arising under the Federal Tort Claims Act that many 
federal judges would prefer that such cases were tried by juries and that in deciding the 
facts they attempt to make their decisions correspond to those of a jury. Wyzanski, A 
Trial Judge’s Freedom and Responsibility, 65 Harv. L. Rev. 1281, 1287 (1952).

12 Sioux City & Pac. R.R. v. Stout, 84 U.S. (17 Wall.) 745, 749 (1874); see United 
States ex rel. Toth v. Quarles, 350 U.S. 11, 18 (1955).

13 Wyzanski, supra note 11, at 1287.
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backgrounds and occupations. Contrary to what the opponents of the 
jury system contend, the best verdicts are those reached by a reconcilia
tion of the several judgments of these citizens selected at random from 
a cross-section of the community.14 Among a group of such laymen the 
prejudices of one are toned down by those of the others. Moreover, in 
those rare cases where prejudice might show through, the “ever changing 
personnel” of the jury prevents the errors of human agency “from be
coming precedents for future use.”15 It must also be realized that the 
sources of possible prejudice are not necessarily eradicated by many 
years of legal training and experience.16 Even Judge Frank fully realized 
that the judiciary is not entirely exempt from prejudicial influences.17 
If all prejudice is to be eliminated from the courtroom, it is not the 
abolition of the jury system that is called for, but rather a basic change 
in human nature.

That juries have their own sense of justice which is often contrary to 
the rules of law as propounded by the trial judge is another criticism 
that has repeatedly been advanced.18 Assuming for argument that this is 
true,19 it has been questioned by many whether this is really a deficiency.20 
For by bringing a lay common sense to bear upon disputed facts and 
keeping a balance between cold impersonal rules of law and the realities 
of life, the jury adds a certain element of flexibility to an otherwise 
rigid system.21 Admittedly, the jury’s function is not to act as an unelected 

14 See Joiner, op. cit. supra note 9, at 26-35, 66, 74; Corbin, supra note 2, at 509; Jackson, 
Jury Trial To-Day, 6 Camb. L. J. 367, 374 (1938); Wigmore, supra note 4, at 169.

15 Corbin, supra note 2, at 507; see United States ex rel. Toth v. Quarles, 350 U.S. 
11, 18 (1955).

16 Joiner, op. cit. supra note 9, at 26, 29, 34-35, 74; Umbreit, Is Trial by Jury an 
Ineffective Survival?, 8 Marq. L. Rev. 125, 127 (1924). Also, as previously intimated, 
experience under the Federal Tort Claims Act has not proven the professional trier of 
fact to be as satisfactory as the jury. See Wyzanski, supra note 11, at 1287.

17 See Skidmore v. Baltimore & O.R.R., 167 F.2d 54, 63 (2d Cir. 1948).
18 E.g., Frank, op. cit. supra note 7, at 120.
79 At least one writer has disagreed with this contention saying that juries rarely disregard 

the instructions of the court, due mainly to the high esteem they have for the judiciary. 
Corbin, supra note 2, at 511.

20 See Sunderland, supra note 9, at 258-62; Wigmore, supra note 4, at 170; Wyzanski, 
supra note 11, at 1286. As one writer has put it: “Jurymen will do a little wrong in order 
to do a great right. They endeavor to do justice without regard to strict law. A judge, 
bound by precedent, must tread the straight and narrow path.” Jacobs, Trial by Jury—Its 
Origin and Merits, 21 Austl. L.J. 462, 463 (1947).

21 See Harris, Jury Trial in Civil Cases—A Problem in Constitutional Interpretation, 
7 Sw. L.J. 1, 19 (1953).
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legislature. Yet, neither could an unthinking literal application of the law 
lead in every case to a just result. The fact that on occasion the jury 
makes the language of the law fit a procrustean bed to achieve justice 
would merit its abolition only if we were to place legal formalism over 
the achievement of a just result.

Whenever we begin talking of eliminating the jury system, we must 
remember that the civil jury is more than a cog in the legal wheel which 
can be eliminated when it gets a little squeaky. Rather it has an important 
place in the very structure of our government. It serves as a liaison be
tween the judiciary and the citizenry in transmitting the legal philosophy 
of the former to the latter, imbuing “all classes with a respect for the 
thing judged and with the notion of right.”22 It also insures the main
tenance of our free democratic institutions,23 not only making the lay
man a part of our judicial system and providing him with an insight into 
democracy in action,24 but also acting as a security against corruption 
and tyranny25 and preventing popular distrust of official justice.26 In 
short, the jury system is not merely a part of our judicial structure. It 
has become a fundamental political and social institution which is im
portant in that it insures to the litigants a fair trial and provides a 
means through which the people can participate in the government of 
their affairs.27 The civil jury, thus, stands as an integral part of our 
democratic way of life, and its abolition would require a fundamental 
change in the structure of our government.28 As one observer of our 
democracy has stated:

22 1 de Tocqueville, Democracy in America 295 (Vintage Books ed. 1957).
23 As one member of the Supreme Court has observed, “Trial by an impartial jury of 

independent laymen raises another imposing barrier to oppression by government 
officers.” Green v. United States, 356 U.S. 165, 215 (1957) (Black, J., dissenting).

24 See Galston, Civil Jury Trials and Tribulations, 29 A.B.A.J. 195 (1943); Umbreit, 
supra note 16, at 132.

25 The Federalist No. 83, at 521 (Lodge ed. 1888) (Hamilton) ; see Geaser v. United 
States, 315 U.S. 60 (1941) ; Averback, Tampering with the Jury System, 397 Ins. L.J. 99 
(1956).

26 Hall, The Present Day Jury: A Defense, 10 A.B.A.J. Ill, 112-13 (1924). Most laymen 
hold the right to trial by jury to be an essential to their right to justice. Newman, Trial by 
Jury: An Outmoded Relic?, 46 J. Crim. L., C. & P.S. 512, 513 (1955); see Miller, 
supra note 10, at 42.

27 Linn, Changes in Trial by Jury, 3 Temp. L.Q. 3, 5 (1928); Umbreit, supra note 16, 
at 132.

28 Trial by jury is too deeply rooted in our civilization, is too important to our judicial 
system, is of too great value to our social and political life to be rudely condemned 
and unceremoniously abolished at the request and behest of disappointed litigants and 
their attorneys, and to be replaced by an experiment in judicial procedure which 
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The jury is pre-eminently a political institution; it should be regarded as one 
form of the sovereignty of the people: when that sovereignty is repudiated, 
it must be rejected, or it must be adapted to the laws by which that sovereignty 
is established. The jury is that portion of the nation to which the execution 
of the laws is entrusted, as the legislature is that part of the nation which makes 
the laws; and in order that society may be governed in a fixed and uniform 
manner, the list of citizens qualified to serve on juries must increase and 
diminish with the list of electors.29

A final consideration of utmost importance is that in any evaluation 
of the merits of the jury system, the important question to be asked is 
not so much whether the jurors reach their verdict in a strictly legal 
fashion, as it is whether the final result of their deliberation is a truly 
just one. Even if the jury is to some extent guilty of shortcomings, as 
alleged by Judge Frank, the other inherent merits of the system, as set 
out above, would warrant its retention as long as the final verdict reached 
is equally as just as one reached by the court sitting alone. In this regard, 
observers have noted little which would suggest that the litigants are 
more likely to receive justice at the hands of the judge than at the hands 
of the jury.30 Until this can be shown, the only conclusion which one 
can reach is that the jury system should be retained—albeit in a neces
sarily more streamlined form—if we are to meet the ever increasing 
pressures upon court dockets.

The Reason for the Twelve-Man Jury

In opposition to the views expressed by Judge Frank and the other 
advocates of the non-jury trial, there stand the views of many lawyers 

history has shown to be a failure whenever tried and to replace which trial by jury was 
instituted.

Umbreit, supra note 16, at 133.
29 1 de Tocqueville, op. cit. supra note 22, at 294. Admittedly, in Patton v. United 

States, 281 U.S. 276 (1930), the Supreme Court held that the jury is not a constitutional 
part of the structure of our Government. But this is not necessarily inconsistent with the 
assertion that the jury is politically and socially a part of our governmental framework. 
In Patton the Court was faced with the problem of whether or not the jury was a constitu
tional component of our Government such that the right to jury trial could not even be 
voluntarily waived. The Court’s holding that it was not does not refute the contention 
that, as a matter of fact and political theory, the jury has become embedded in the overall 
governmental structure.

30 Studies have shown that judge and jury agree in about 80% of the cases with 
neither having a tendency to favor the plaintiff over the defendant or vice versa. The only 
notable difference between jury and non-jury damage awards was that the former were 
slightly higher than the latter. Zeisel, The Jury and Court Delay, 328 Annals 46, 48 (1960); 
see McCook, Judge, Jury and Justice: Two Years of Trial Term, 78 N.Y.L.J. 2643 (1928).
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and judges that any change in the structure of the present jury would 
be totally unacceptable.31 Thus, in spite of the doubt cast upon the 
present system by Judge Frank’s attacks, it is difficult to convince these 
lawyers and judges that reform of the jury system in the federal courts 
is not only necessary but also that such a change is not sacrilegious. 
As one eminent member of the judiciary has observed: “evaluation of 
the jury system is confused by sentimentalism, for trial by jury is part 
of our inheritance from the Common Law of England and carries with 
it, in American history, a wealth of accumulated tradition.”32

Therefore, the next task of those who would argue for any change in 
the jury’s structure is to clear away this fog of sentimental attachment 
and inquire if “an objective mind, after listening to all the words of 
praise, of ridicule, of doubt and of criticism, that have been directed 
at the jury system might well conclude that it is neither so perfect nor 
so well adapted as its most ardent champions seem to believe it to be, 
nor yet so completely obsolete as it appears to its more severe critics.”33 
Only when this conclusion is reached can the pros and cons of the 
various proposed reforms be discussed with any hope of successfully 
transforming these proposals into law.

To do this, it will be necessary to briefly investigate the origin of the 
twelve-man jury requirement and determine to what extent its con
tinued existence is based upon reason and to what extent it reflects a 
blind adherence to tradition. At the outset, it is suggested that the result 
of such an investigation will show that of all the characteristics of the 
present civil jury the one that more than any other owes its birth and 
acceptance to sentimentalism and tradition is the requirement that the 
constitutional jury consist of twelve jurors. Indicative of this is the fact 
that although this requirement has been repeatedly read into the Con
stitution by the Supreme Court in holding that the seventh amendment 
guarantees the right to a trial by jury as it existed at common law,34

31 See Sweet, Improvement of Procedure by Jury Trials, 12 Cal. S.B.J. 276 (1937). It has 
been observed that most lawyers are in favor of progress but against change. Commenting 
upon the speed, or lack of it, with which changes are accepted, the United States Senate’s 
Field Study of the Operations of the United States Courts concludes as follows: “The 
judiciary . . . has been slow and seemingly reluctant in putting into effect controls imposed 
by law and in facing realities as to the needs of present-day court administration.” Report 
to the Senate Appropriations Comm., op. cit. supra note 6, at 79.

32 Galston, supra note 24, at 195.
33 Herndon, The Jury Trial in the Twentieth Century, 32 L.A.B. Bull. 35 (1956).
34 E.g., Maxwell v. Dow, 176 U.S. 581 (1900); Springville v. Thomas, 166 U.S. 707 

(1897); American Publishing Co. v. Fisher, 166 U.S. 464 (1897).
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at no place in the Constitution does the number twelve appear as 
descriptive of the size of a civil jury. Indeed, it is difficult, if not im
possible, to determine just when in history the requirement of twelve was 
declared to be essential to the achievement of a just result in a civil 
case.

Although historians and students of the law have probed deeply in the 
shadowy past in their efforts to establish the historical genesis and 
gradual development of the institution of the trial by jury, the origin 
of the system and the steps by which it was evolved are shrouded in 
doubt, with only the end result being established. Even these writers 
who have attempted to reach a positive result are, more often than not, 
diametrically opposed in their findings and explanations,35 and history 
itself tells us of jury-like institutions consisting of 500, 100, 66, 41, 20, 17, 
11, 8, 7 and a great variety of other numbers.36 In the final analysis we 
can only surmise as to why twelve became the sacred number.

The most probable explanation is that put forth by Lord Coke when 
he stated, “And it seemeth to me that the law in this case delighteth in 
the number twelve . . . and that the number of twelve is much respected 
in the Holy Writ, as twelve Apostles, twelve stones, twelve tribes, etc.”37 
This same thought was propounded at greater length in Duncombe’s 
Trials per Pais where we are told:

And first of their Number Twelve: And this Number is no less esteemed of by 
our Law than by Holy Writ. If the twelve Apostles on their twelve Thrones, 
must try us in our eternal State, good Reason hath the Law to appoint the 
Number of Twelve to try our Temporal. The Tribes of Israel were Twelve, the 
Patriarchs were Twelve, and Solomon’s Officers were Twelve .... Therefore 
not only Matters of Fact were tried by Twelve, but of ancient Times, twelve 
Judges were to try Matters in Law, in the Exchequer-Chamber, and there were 
twelve Counsellors of State for Matters of State; and he that wageth his Law 
must have eleven others with him who believe he says true. And the Law is so 
precise in this Number of Twelve, that if the Trial be by more or less, it is a 
Mistrial . . . ,38

Although this explanation was given more than two centuries after the 
twelve-man jury had first appeared, it seems to have been sufficient 

35 Compare Keeney, Judgment by Peers (1949) and Von Moschzisker, Trial by Jury 
(1930), with Hogan, Joseph Story on Juries, 37 Ore. L. Rev. 234, 236 (19S8) and 
Stephens, Growth of Trial by Jury in England, 10 Harv. L. Rev. ISO (1896), and Thayer, 
The Jury and Its Development, 5 Harv. L. Rev. 249 (1892).

36 See Thayer, supra note 3S.
37 1 Coke, Institutes of the Laws of England 15S (1797).
38 1 Trials per Pais 92-93 (8th ed. 1766).
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for those courts which have concerned themselves with this question and 
further judicial inquiry seems never to have been made.39

Yet such an explanation, at best, appears to be a rationalization of 
what was then the status quo. For in no way does it link the importance 
of the numerical requirement with those important functions of the 
jury which, in the eyes of the courts, have made it an integral part of 
our judicial and social system. There is no showing that the number 
twelve is necessary to protect the accused in a criminal case from any 
possible injustice at the hands of the state, nor is there any showing 
that in civil cases twelve men are better finders of facts than any lesser 
number would be. In short, there is no showing that a verdict reached by 
five or six jurors would be any less just than that reached by the present 
jury of twelve.

Reason would seem to indicate that there is no special merit, no magic 
formula, no Divine origin, no Holy Order in the number twelve. On 
the contrary, if the common law jury had consisted of 20, 14 or 4 
jurors at the time of the adoption of the Constitution, we would have 
adopted a jury of 20, 14 or 4 men and would loyally defend, as is our 
custom, that which exists only because of its origin in antiquity.40

In spite of this seeming lack of reason for our continued adherence to 
the twelve-man civil jury, the Supreme Court has definitively de
clared that one of the essentials of the right to a jury trial as guaranteed 
by the seventh amendment is “that the jury should consist of twelve men, 
neither more nor less,”41 and that “a constitutional jury means twelve

39 See People v. Dunn, 157 N.Y. 528, 534, 52 N.E. 572, 573 (1899), wherein the court 
stated that the twelve-man requirement “was due to the fact that twelve was a favorite 
number in the earliest times for various kinds of legal ceremonies, or functions and, for its 
great antiquity, was held in reverence.” Some thirteen years later, this same court was 
content to state: “From time immemorial, a common-law jury has consisted of 12 men. 
When or how that number acquired its historic sacredness, no one can tell; for the origin of 
the institution itself has been lost in the darkness of antiquity.” People v. Cosmos, 205 
N.Y. 91, 96, 98 N.E. 408, 409 (1912).

40 One commentator has observed, the requirement “that a jury must consist of twelve 
and no more is one of the historical accidents which deserves no palliation.” Strength and 
Weakness of Civil Jury Trials, 19 J. Am. Jud. Soc’y 150, 151 (1936).

41 Patton v. United States, 281 U.S. 276, 288 (1930). In view of what has been said above 
concerning the origin of the twelve man requirement, it is difficult to see why the Court 
considers this characteristic to be an essential to the constitutional right to have the jury 
decide the facts. This paradox becomes even more evident when what we have said of the 
origin of the twelve man jury is compared to the language of Mr. Justice Stone in Dimick v. 
Schiedt to the effect that:

[T]he Seventh Amendment guarantees that suitors in actions at law shall have the 
benefit of trial of issues of fact by a jury, but it does not prescribe any particular 
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men as though that number had been specifically named; and it follows 
that when reduced to eleven, it ceases to be such a jury quite as ef
fectively as though the number had been reduced to a single person.”42 43 

However, in this same case, in rejecting the common law rule that a 
criminal defendant could not waive his right to a jury trial, the Court 
also stated that “the rule at common law [prohibiting waiver of a jury 
trial] . . . was justified by exceptions which no longer exist; and .... 
It is contrary to the spirit of the common law itself to apply a rule 
founded on a particular reason to a case when that reason utterly fails— 
Cess ant ratione legis cessat ipsa lex.”i3 Applying this maxim to our in
quiry, we must ask ourselves if reason demands that the court refuse to 
follow a law when the reason for the law has ceased to exist, how much 
more so would it demand that we put aside a cumbersome and costly 
rule when, insofar as we can determine, no valid reason for the rule ever 
existed? Common sense seems to dictate that if it can be shown that a 
twelve-man jury is more cumbersome and more costly than a jury 
of a lesser number and yet no more effective, then the twelve-man 
jury should be abandoned and replaced by a more efficient jury of five 
or six. The inquiry, thus, now turns to the question of just what ad
vantages are to be gained by lessening the required number of jurors in 
a civil case and to what extent we can reduce this number without de
stroying the essential merit of the system as a whole.

Advantages of a Smaller Jury

The advantages that stand to be reaped by the reduction in the size 
of the present civil jury will clearly depend upon the extent to which 
such a change can reduce the steadily increasing delays and the 
steadily increasing costs that now characterize the federal jury trial. It 
is admitted that the reduction in size alone will not eliminate entirely all 
delays and all costs that might in some way be due to a jury trial as 
opposed to a trial by judge alone. In some instances these costs are the 
necessary corollaries to the retention of the jury system in any form, and 
to the extent that we wish to retain the advantages of this system, such 

procedure by which these benefits shall be obtained, or forbid any which does not 
curtail the function of the jury to decide questions of fact as it did before the adoption 
of the amendment.

293 U.S. 474, 491 (1935) (Stone, J., dissenting). As previously mentioned, it is very difficult 
to see how a reduction in the size of the jury from twelve to five could curtail its function 
to decide questions of fact as it did at common law.

42 Patton v. United States, supra note 41, at 292.
43 Id. at 306, quoting Reno Smelting Works v. Stevenson, 20 Nev. 269, 279 (1899).



1962] Comments 131

costs are unavoidable. Thus, any delay and expense incurred as a result 
of adherence to the exclusionary rules of evidence in a jury trial must be 
considered as incident to the system itself and will remain whether the 
jury consists of twelve or five. But these few disadvantages must be 
viewed together with the many advantages that are inherent in the es
sential concept of jury trial and, as previously submitted, when so con
sidered, they constitute a reasonable price which must be paid for the 
retention of the essential merits of the jury trial.

To be distinguished from this type of situation, however, are the many 
causes of expense and delay in civil litigation which are not the necessary 
results of a jury trial and which can be eliminated by the proposed reduc
tion in the number of jurors. This category would include all those 
superficial deficiencies which are attributable to the twelve-man re
quirement but which are not inherent in the system itself.44 45 By eliminating 
these, it is my firm belief that not only will there be a substantial reduc
tion in the total time necessary to try each civil jury case and a marked 
decrease in the cost per jury panel, but also that there will be significant 
savings of time for judicial, clerical and administrative personnel within 
the federal court system.

First, as to the reduction of time in the actual trial of the case; the 
most obvious saving will be in the time necessary for the selection of 
the jury. For inasmuch as the panel dispatched to a courtroom for the 
trial of a civil case would be reduced by more than fifty per cent, the time 
used in the examination of individual jurors will be cut in half, even if 
the litigants are still allowed the same number of challenges, and the 
length of the voir dire examination will be accordingly reduced in time.48

It is fully realized that many authorities belittle this contention, argu
ing that any theoretical saving of time in the voir dire examination of 
prospective jurors would never be realized, since with a proportionately 
smaller jury each member becomes relatively more important, and the 
attorneys for each litigant would most likely spend more time examining 
each one.46 * However, in making this argument these writers overlook 

44 See Phillips, A Jury of Six in All Cases, 30 Conn. B.J. 354, 356-57 (1956).
45 Some authorities advocate that the length of the voir dire can be further reduced by 

placing it more under the control of the court. Thus, Judge Holtzoff of the District Court 
for the District of Columbia suggests that the questioning of the jurors be conducted by
the judge with counsel having the right to suggest additional questions. This procedure is
now being followed in many federal courts. Holtzoff, Expediting Courtroom Procedure, 
26 B.A.Q. 10, 11-12 (1954).

48 E.g., Cal. Joint Judiciary Comm., Report on Administration of Justice 71 (1959).
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one of the fundamental tenets of trial practice. Whether the jury is 
twelve or some lesser number, each attorney will do his utmost to secure 
the best possible jury. That greater care would be used if there were 
a smaller number must, of necessity, be based upon the assumption 
that lawyers presently exercise less than their utmost care in the selection 
of a jury and place reliance in the safety of greater numbers. However, 
experience would indicate that such is not the case. Moreover, in those 
states that have adopted the smaller jury in certain cases, no adverse 
criticism has been noted on this score.47

In addition to the shortening of the voir dire examination, further 
economies will be achieved in that with five instead of twelve jurors, 
items such as the roll call of the jury panel for identification purposes 
will require less time, and counsel’s review of personal data will be 
substantially shortened. In addition, further reductions can be had at 
the time of the actual trial, since the submission to the jury of exhibits 
such as photographs and documents will require less than half of the 
time presently needed. Similarly, there are many other seemingly small 
but nevertheless significant instances in which a reduction in the number 
of jurors can lead to a reduction in the time needed to try each civil 
case.48

Finally, while such a conclusion is difficult to support statistically, it 
is probable that a jury of five will require less time to reach a verdict 
than does a jury of twelve. Although this saving would not increase the 
judge’s available time, since the court customarily undertakes a new trial 
while the jury is deliberating, it would reduce the amount of time any 
jury need spend on any one case and thus increase the number of cases 
which each juror can hear during his tour of duty. This would also 
greatly lessen any inconvenience caused counsel and parties by waiting 
for the verdict.

When these individually small savings are added up, the total saving 
in the time necessary to try a civil case becomes quite significant. While 
each individual item might appear somewhat less than substantial, the 
annual sum-total of all time saved in these various ways in every trial 
in all of the federal courts is far from insignificant and would permit 
the trial of substantially more cases during each year with the same 

47 See Phillips, supra note 44, at 356; see pp. 134-36 infra.
48 See Phillips, supra note 44, at 356-57; Note, supra note 2. “Six people appear to get 

in and out of the courtroom with reasonable celerity, but where there are twelve, the 
coming and going seems interminable.” Phillips, supra note 44, at 357.
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number of judges. Certainly, in view of the fact that nothing essential 
would have to be sacrified to achieve these results, they would seem to 
more than justify the efforts necessary to implement the proposed reform. 
Although there may be a number of other possible remedies for the 
delays caused by the jury system, no other change would occasion so 
little a loss of the operational elements of the jury trial.

Besides increasing the efficiency in the trial of a civil case, decreasing 
the size of the jury would have the equally important advantage of re
ducing the total per diem subsistence and transportation allowances now 
paid to all federal jurors. The importance of this reduction is seen in the 
fact that although the cost of operating the federal courts is modest in 
this era of massive government spending, the cost of jury trials has 
steadily risen from $1,395,169 in 1948 to a present cost of almost 
$4,000,000.49 *

In the fiscal year 1959, for example, 3,330 civil jury trials were con
ducted in the federal courts. Without allowing for any alternate jurors, 
this means that 39,960 jurors actually participated in the trial of civil 
cases in that year, at a total jury cost, civil and criminal, of $4,209,000 
and at the average cost per jury trial of $739. While the total cost has 
been somewhat reduced since 1959, the 1960 figures show that the total 
jury cost was still approximately $3,912,000.®°

Although these figures include the cost of both civil and criminal 
trials, the figures also establish that approximately 85 per cent of the 
total “jury cost” is attributable to petit jurors and approximately 60 per 
cent of the jury trials are of civil cases.51 It follows that these civil jury 
trials in 1960 cost approximately $2,000,000. Thus, if the number of 
jurors utilized had been five instead of 12, the cost of the civil jury 
trials would have been approximately $833,000, resulting in savings 
of approximately $1,177,000. Admittedly, economy in government is a 
low pressure political issue. Nevertheless, economy in any governmental 
function is an essential object of good government. This is especially 
true when the savings effected by reductions such as are herein proposed 
are large enough to enable the employment of eighteen additional United 
States district court judges which would result in an appreciable ac

49 The Jury System in the Federal Courts, 26 F.R.D. 411, 487-88 (1960).
69 The savings realized during 1960 have continued to 1961 during which time costs were 

reduced an additional $124,000. Report of the Judicial Conference of the United States 103 
(1961).

B1 The Jury System in the Federal Courts, 26 F.R.D. 411, 488 (1960).
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celeration of court business and a proportionate decrease in the present 
backlog.52

In addition, this proposal will effect substantial economies in the uti
lization of federal administrative personnel. Due to the large number of 
jury cases, the present volume of work of the Jury Commission, clerks 
and deputy marshals in issuing jury questionnaires and summons in a 
federal judicial district is tremendous. The preparation and mailing of 
preliminary questionnaires, the processing of answers, the interviewing 
by the jury commissioners of prospective jurors, the service of summons, 
and the other duties performed prior to the actual beginning of jury 
service represent thousands of hours of work, as well as a large item in 
the cost of operating the federal courts. If the number of civil jurors 
were reduced by more than half, much of this labor could be eliminated 
or devoted to other duties, thereby increasing administrative efficiency in 
the federal judiciary.

In like manner, the proposal would render real benefits to the citizen 
serving on a jury. Since the trial processes would be accelerated, the 
elimination of the congested docket would mean that each citizen would 
be called to jury duty less frequently, and any possible inconvenience 
accompanying jury service would be reduced by more than fifty per 
cent. The smaller panel would result in less delay before the juror is 
assigned to a particular case and less preliminary waiting in the court
room before the trial actually gets underway. Trials would then proceed 
at a more interesting tempo, the number and variety of cases in which 
an individual juror could participate during his prescribed period of 
service might well be increased, and confinement to the jury room for 
purposes of deliberation would be briefer, and, I am confident, more 
interesting.

Experience of State and Local Courts with Smaller Juries

The many state and local courts utilizing juries of less than 12 mem
bers find them entirely satisfactory. A study reported in 1956 by Presid
ing Judge Roy L. Herndon of the Superior Court of Los Angeles re
corded that “at least 36 states have constitutional and statutory provisions 

52 According to the Administrative Office of the United States Courts, the cost of 
maintaining a district court judge, after the first year of appointment, is approximately 
$6S,7OO a year.

It is quite likely that the addition of eighteen federal district judges would completely 
offset the present time differential between jury and non-jury cases in the federal system. 
See Zeisel, The Jury and Court Delay, 328 Annals 46, 47 (1960).
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for juries of less than 12 in one or another of their courts.”53 Judge 
Herndon also quoted Chief Justice Roger I. McDonough of the Supreme 
Court of Utah as saying: “From my experience of 10 years as a trial 
judge and some 8 years on this court, I would say entirely without 
reservation that a jury of less than 12 members has been entirely satis
factory in this state . . . .”54 55 Chief Justice E. Harris Drew of the Supreme 
Court of Florida adds:

The experience here with petit juries of six men has been entirely satisfactory. 
As a matter of fact, I think it to be the general consensus of opinion here 
among the trial judges that it is a more satisfactory system than juries con
sisting of twelve men.65

On a more particular level, the most informative state experience yet 
recorded is the initiation of the six-man trial jury by the state dis
trict court of Worcester, Massachusetts.56 Authorized by the state legis
lature, the six-man jury system was placed in operation on July 1, 
1957. The results are summarized in a few words: “prompt trials and 
lower costs” and “verdicts ... no different than those returned by twelve 
member juries.”57 58 Mr. Wesley Mellquist, Clerk of the Central District 
Court of Worcester, Massachusetts, who originally conceived the idea of 
the six-man jury in that court, described its operation as follows:

The verdicts in practically every case are fairly comparable to those of the 
twelve member juries and by the same token they are just as quick to find for 
the defendants. The time consumed in each trial is far less in each instance, 
too, and the costs to the Commonwealth show a tremendous saving to the tax
payers.68

In other states official attitudes toward the smaller jury have been 
equally enthusiastic. There have been no complaints that the essentials 
of the jury trial have been abridged and there has been a general acknowl
edgment that the trial proceeds in a more efficient and businesslike man
ner when tried before a jury of less than twelve.59 Thus, while it is true 
that many of the statutes authorizing a jury of less than twelve apply 
only to courts of limited jurisdiction,60 it is clear that the advantages of

53 Herndon, supra note 33, at 47.
5* Ibid.
55 Id. at 49.
56 Six Member Juries Tried in Massachusetts District Court, 42 J. Am. Jud. Soc’y 136 

(1958).
6? Ibid.
58 Letter From Wesley Mellquist to Judge Edward A. Tamm, May 25, 1962.
69 See Phillips, supra note 44, at 356-57.
60 There are three states having provisions making a less than twelve-man jury man-
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the smaller jury are now widely recognized on the state level; no 
longer can a proposal to reduce the size of the jury be brushed aside as 
another theoretically appealing but practically unworkable idea.

Why a Five-Man Jury?
At this point it is well to ask why this article advocates a five-man 

jury, since admittedly there are great difficulties in establishing and 
defending one number against all others.61 However, some selection of 
a figure must be made, and such a selection must achieve the proper 
balance between a minimization of costs and delays and a full retention 
of the essential merits of the jury as a fact finding institution. Other 
factors to be borne in mind in making the selection are the facts that 
to reduce our civil juries to ten or eight members would be just as 
difficult an undertaking as a reduction to an even smaller number and 
that the economies effected will multiply as the number of jurors is 
diminished. In view of these considerations, the proper figure would thus 
seem to be the lowest number which will sufficiently preserve the es
sential fact finding function of the jury.
datory in civil jury trials in their courts of general jurisdiction. Fla. Stat. Ann. § 54.14 
(1943) (six jurors); Utah Const, art. I, § 10 (eight jurors); Va. Code Ann. § 8-193 (1950) 
(seven jurors). Thirty-seven other states have in some manner embraced a provision for a 
jury trial with a diminished jury. The following, while not including all applicable statutory 
and constitutional provisions authorizing a less than twelve-man jury in the various courts 
of each state, is believed to be representative of the total statutory schemes dealing with 
the smaller jury in each of these thirty-seven states. Ariz. Rev. Stat. Ann. 21-102 (1956); 
Ark. Stat. Ann. § 26-608 (1947); Cal. Civ. Proc. Code § 194; Colo. Rev. Stat. Ann. 
§ 78-2-14 (1953); Conn. Gen. Stat. Rev. § 51-133 (1958); Del. Super. Ct. (Civ.) R. 48; 
Ga. Code Ann. § 6-403 (1935); Idaho Code Ann. § 2-105 (1947) ; Ill. Ann. Stat. ch. 79, 
§ 49 (Smith-Hurd 1935); Ind. Ann. Stat. § 2-2001 (1933); Iowa Code Ann. § 603.34 
(1950); Kan. Gen. Stat. Ann. § 20-812 (1949); Ky. Rev. Stat. Ann. § 29.015 (1955); 
Md. Rules of Proc. 544; Mich. Comp. Laws §§ 730.23, 730.267 (1948); Minn. Stat. Ann. 
§ 488.21 (1957); Miss. Code Ann. § 1836 (1956); Mo. Ann. Stat. § 512.310 (1952); Mont. 
Rev. Codes Ann. § 93-1205 (1947); Neb. Rev. Stat. § 26-183 (1943); Nev. Rev. Stat. 
§ 16.030 (1957); N.J. Rules 4:49-1; N.M. Stat. Ann. § 21-1-1 (48) (a) (1953); N.Y. Justice 
Ct. Act § 230; N.C. Gen. Stat. § 7-152 (1953); N.D. Cent. Code § 33-07-08 (1960); Ohio 
Rev. Code Ann. § 1901.24 (Page 1957); Okla. Stat. Ann. tit. 11, § 843 (1951); Ore. Rev. 
Stat. § 17.105 (1953); Pa. Stat. Ann. tit. 42, § 691 (1930); S.C. Code § 15-618 (1952); 
Tex. Rev. Civ. Stat. Ann. art. 2191 (1925); Vt. Stat. Ann. tit. 12 § 1505 (1959) ; Wash. Rev. 
Code §§ 2.36.050, 4.44.120 (Supp. 1956); W. Va. Code Ann. § 5000 (1955); Wis. Stat. Ann. 
§ 270.15(3) (1957); Wyo. Stat. Ann. § 1-552 (1957). Fed. R. Civ. P. 48 also provides for a 
less than twelve-man jury; however, as will be noted, this provision is seldom utilized. See 
discussion p. 140, infra.

61 One observer has asserted that once the number twelve is discarded, the most 
desirable number is a guessing game. Galston, supra note 24, at 198.
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Our task in selecting this minimum number is made somewhat easier 
by the experience of the states indicating that a six-man jury retains 
all the essential attributes of the common law jury of twelve. For by 
this we are assured that the number of jurors can at least be halved with 
safety. However, there is nothing in this state experience which would 
indicate that this number cannot be reduced still further. On the contrary, 
while the experience on the state level with the six-man jury has been 
more than satisfactory, personal experience has indicated that a further 
reduction can be made without destroying the basic merits of the system.

This observation is based upon my fourteen years of service on the 
United States District Court bench, during which I have presided at a 
substantial number of condemnation trials conducted with a five-man 
“jury” as prescribed by the applicable provisions of the District of 
Columbia Code.82 While it is clear that there are formal differences 
between the five-man jury in the condemnation proceeding and the 
traditional common law jury, experience has indicated that the five- 
member jury possesses and retains all of the essential attributes of the 
conventional twelve-man jury.83 Moreover, it is equally clear that since 
a condemnation jury is also composed of “capable and disinterested” 
persons, there is no significant difference between the substantive result 
of the two procedures.

Because the members of the five-man jury represent a cross section 
of the community, they will continue to bring into the courtroom the 
diversity of viewpoint, the objectivity of detachment, the non-professional 
sense of values, and the spirit of justice and fairness unhampered by 
precedent, which are the foundations of the jury system as we respect 
it. Moreover, all of the historic values placed upon the jury as a “casual 
tribunal” attach readily to the five-member jury as it actually functions 
in the jury box; human virtues-—and shortcomings—are fully present, 
whether there are twelve or five jurors. Since the end result appears 
to be the same, whether the number of jurors is twelve, six or five, it is 
therefore submitted that a reduction of the civil jury to five will retain

62 In the District of Columbia valuations are fixed by a “jury” of five free-holders 
selected by the court. D.C. Code Ann. §§ 7-205, 16-604, 16-629 (1961). Under this system 
a majority of “jurors” determine the verdict. D.C. Code Ann. §§ 7-206, 16-606, 16-633 (1961). 
However, it is the author’s firm belief that the unanimity requirement should be retained in 
all other federal cases.

83 Although the District of Columbia condemnation procedure is unique and in effect 
only in that jurisdiction, its efficiency and fairness have been generally recognized. See 
Supplementary Report of the Advisory Committee, 11 F.R.D. 222 (1951); Paul, Condemna
tion Procedure Under Federal Rule 71A, 43 Iowa L. Rev. 231, 235, 240 (1958).
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justice equivalent to that available under the twelve-man system, while 
resulting in sufficient financial and time savings to justify the difficulties 
of bringing such a change about.

However, the number five represents the minimum size which would 
assuredly retain all the value of larger juries. While there is scattered 
precedent for a lower figure on the state level,64 this precedent is weak
ened by the fact that these greatly reduced juries are frequently of a 
specialized nature and are restricted to a narrow scope of inquiry by 
constitutional or legislative proscription. Until it can otherwise be shown, 
it is believed that the decrease in the accumulation of experience and in 
the variety of segments of the community represented on the jury panel 
that would accompany any reduction to this minimal figure would come 
dangerously close to eliminating all essential features of the jury trial, 
thereby destroying its inherent worth.

Therefore, it is submitted that the five-member jury will achieve the 
perfect balance in affording the litigants all of the benefits of a jury 
trial, while eliminating unnecessary delay, expense and inefficiency. I 
have found in the verdicts of five-member juries the same objectivity, 
the same sense of justice, the same common sense, the same wisdom, the 
same care, the same realistic appreciation of value, the same evaluation 
of credibility, the same adherence to the court’s instructions, the same 
attention to witnesses and counsel, as we have come to expect from a 
twelve-member jury. In short, it is my sincere belief that the utilization 
of five-member juries would achieve the greatest advantages without 
sacrificing any asset or merit of the twelve-man jury.65 66

64 E.g., N.J. Stat. Ann. § 20:1-6 (1953) (three in eminent domain proceedings); Utah
Const, art. I, § 10 (four in courts of inferior jurisdiction). It has been suggested that four 
is the minimum necessary to preserve the decision-making process. Joiner, Civil Justice 
and the Jury 31 (1962).

66 Jurist, practioner and law student reading this proposal will promptly propound 
practical questions addressed to the operation of the diminished jury in the courtroom. 
What, if any, provision will be made for alternate jurors? How many jurors would 
constitute the panel from which the trial jury would be chosen? How many preemptory 
challenges would be allowed each party? How many jurors would serve on an advisory 
jury, and would the qualifications of federal jurors be revised in the light of the fewer 
persons being called to jury duty? These and similar questions, of course, relate to the 
vital day-to-day utilization of the proposal. While having given extensive thought to these 
and other problems, it neither appears necessary nor judicious at this time to set forth 
all of the procedural and administrative details of the proposal’s overall operation. It is 
sufficient to say that the bench and the bar would be required to propose and study such 
administrative and operational problems with a view towards establishing by rule and 
statute the procedures necessary to insure the continuation of the principles and 
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Eliminate the Requirement of Unanimity?
When the reform of the jury system is discussed, a frequent sug

gestion is the elimination of the requirement of a unanimous verdict. 
The advantages, particularly in expedition of the verdict and in the 
elimination of hung juries, are readily apparent. Even before the turn 
of the century, a distinguished Justice of the United States Supreme 
Court advocated reform of the jury system by abolition of the unanimity 
requirement.06 Similarly, it may be felt today by some members of the 
bench and bar that the present proposal for the reduction in the number 
of jurors in civil cases is the wrong remedy and that the needed reform 
could be accomplished more effectively by the elimination of the unanim
ity requirement.67

To these readers I say that while the twelve-man requirement is in no 
way essential to the performance of the jury’s function, the retention of 
the unanimity requirement is.68 I believe the unanimous verdict of a 
diminished jury is, and will be more judicious, just and reasonable than 
a majority verdict. As writers for years have pointed out, the necessity 
for unanimity lies in the fact that it is a blending of the ideal and the 
real, a compromise of the abstract and the mundanely true. Unanimity 
requires full and frank discussion in the jury room. It requires a defense 
of each juror’s individual viewpoint and a challenging inquiry to those 
of opposing view. Minority conclusions, possibly founded on passions and 
prejudices, must yield in the forum of the jury room to the demand of 
a unanimous, objective verdict. Weakness or insecurity of the position 
of a majority of the jurors is, in some cases, overcome by the logic and 
justice of a stronger position which might have been grasped only by a 
minority.

In short, it is submitted that one of the major virtues of the jury 
system as it operates in the federal courts is its requirement of a unani
mous verdict. Any elimination of this requirement would constitute the

practices of the jury system, as it now exists, within the framework of the proposed five- 
juror system.

68 Miller, The System of Trial by Jury, 21 Am. L. Rev. 859 (1887). But Justice Story 
was adamant in his opposition to all efforts to eliminate the unanimity requirement. 
Hogan, Joseph Story on Juries, 37 Ore. L. Rev. 234, 254 (1958).

67 Joiner, op. cit. supra note 64, at 82-83.
88 While, as previously submitted, I disagree with the belief that the present size of the 

jury is essential to its function as a fact finding body, I am in full accord with the contention 
that unanimity is essential to the system. See Maxwell v. Dow, 176 U.S. 581, 586 (1900); 
American Publishing Co. v. Fisher, 166 U.S. 464, 468 (1897).
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virtual abandonment of the basic merit of jury verdicts and a major 
step towards a rejection of the system in its entirety.

Why Not Voluntarily Waiver?

My personal experience has been that attorneys are reluctant to accept 
a jury of less than twelve members so long as the general practice 
is for a jury of twelve. The Federal Rules of Civil Procedure provide 
that “the parties may stipulate that the jury shall consist of any number 
less than twelve.”69 But this provision is almost meaningless. In my 
fourteen years on the bench, no case has yet to be tried before me in which 
the parties have consented “that the jury shall consist of any number 
less than twelve.” This rule seems to be the most disregarded among all 
the Federal Rules of Civil Procedure.

The statute in Connecticut is somewhat more meaningful as it pro
vides that juries shall contain only six members unless twelve are 
demanded, and provides for a higher fee where the larger number is 
desired.70 However, the success of even this type of statute is question
able. Hon. Richard H. Phillips of the Connecticut Superior Court reports 
the results in the following terms:

This statute has been successful, to some degree, in reducing the number of 
twelve-man juries. In the Winter and Spring Sessions of 1956, the number of 
cases claimed for juries of six almost equalled those claimed for juries of 
twelve. However, most of the juries claimed for six were in the Court of Com
mon Pleas [a court of limited jurisdiction]. In the Superior Court, defendants 
in the vast majority of cases insist on a jury of twelve, in spite of the higher 
fee now required. Thus in the court where the real congestion exists, we are 
still bogged down by juries of twelve. . . .

Experience thus has shown that the only effective way to bring about this 
change is to make a jury oj six mandatory in all cases claimed to the jury.71

Conclusion

The above discussion has clearly shown that it is a delusion to believe 
that a jury of twelve members occupies some sacred position as a method 
of deciding facts. The twelve-member jury exists in the federal courts 
because the seventh amendment to the Constitution of the United States, 
by implication and interpretation, establishes the right to a common law 
jury, and the common law jury was traditionally composed of twelve 

69 Fed. R. Civ. P. 48.
70 Conn. Gen. Stat. Ann. § 52-215 (1960).
71 Phillips, supra note 44, at 355-56.
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members. However, “the common law is not immutable, but flexible, and 
upon its own principles adapts itself to varying conditions.”72

Modern conditions, i.e., ever increasing congestion and delay in the 
federal courts, mounting costs—monetary and social—of the jury system 
necessitate its serious reform in the interest of efficiency and economy 
if the jury system is to survive. A reduction of the number of jurors in 
all civil cases in the federal courts from twelve to five would effectuate 
such efficiencies and economies. It would do so without eliminating in 
any manner or degree the principles, the advantages or the historic 
significance of the jury system. Therefore, even though such a reduction 
in the number of jurors in all civil cases may be accomplished only by 
a constitutional amendment, the lack of a sound reason for the twelve
man jury and the advantages that stand to be gained by reducing its 
size indicate that such an amendment be proposed and adopted.

72 Dimick v. Schiedt, 293 U.S. 474, 487 (1935).
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NOTE
PRE-TRIAL MENTAL EXAMINATION AND COMMITMENT: 

SOME PROCEDURAL PROBLEMS IN THE
DISTRICT OF COLUMBIA

Introduction

Any procedure for the commitment prior to trial of persons charged 
with a criminal offense necessarily involves some limitations upon per
sonal liberties. Both the obligation to avoid trying one who, because of 
a mental derangement is not competent either to understand the pro
ceedings against him or to assist in his defense, and the need to commit 
one who, if free, may be dangerous to himself or to the community, 
clearly necessitate some compromise with the ideal of complete personal 
liberty. However, it is equally clear that these considerations must not 
be allowed to completely abridge the well-established procedural rights 
of the criminally accused. While a pre-trial mental examination of an 
accused of doubtful competency is absolutely essential if we are to 
avoid trying the incompetent, this examination and any ensuing com
mitment must not themselves be allowed to defeat the justice they seek 
to achieve. For this reason such procedures must be carefully scru
tinized to see that the essential rights of the accused are recognized 
and respected to the greatest possible extent.

With this in mind, it will be the purpose of this note to examine four 
of the major problems inherent in the existing procedures, especially 
those in the District of Columbia, by which the defendant in a criminal 
case is subjected to a pre-trial mental examination to determine his 
competency, and those by which the incompetent defendant is com
mitted to a mental hospital until his competency is restored. Special 
attention will also be paid to the dangers presented by the increasing 
use of the pre-trial mental examination by the prosecution for the pur
pose of securing evidence concerning the mental state of the accused 
at the time of the crime—a development especially notable in the Dis
trict of Columbia due to the frequent use of the insanity defense and 
the enlarged category of diseases and defects obviating criminal re
sponsibility. By spotlighting a few of the difficulties which are found 
in this area of the law, it is hoped that this study may stimulate efforts 
towards a workable commitment procedure which will avoid any abridg
ment of the criminal defendant’s fundamental rights.

143
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I
The Mental Examination of the Criminally Accused

The first step in any analysis of the problems involved in the pre
trial commitment procedures is to recognize the relationship between 
the defendant’s competency to stand trial and his mental responsibility 
for his acts at the time of the alleged crime.1 The most obvious dif
ference in this regard is that while the former concerns his present 
mental state, the latter involves his mental condition at some time in 
the past.2 Over and above this difference is the even greater distinction 
between the legal standards applied to determine the legal significance 
of these two mental states. Thus, under the District of Columbia law 
a defendant is incompetent to stand trial only if his mental condition 
is such that he is unable to understand the nature of the proceedings 
against him or to properly assist counsel in his defense,3 while under 
the same law a defendant is relieved of legal responsibility for his 
criminal acts whenever the jury finds that these acts are the product of 
a mental disease or defect.4

As intimated previously, in spite of the difference between these two 
issues, the present practice in the District of Columbia is to utilize the 
pre-trial mental examination of the defendant to inquire into both the 
questions of his competency to stand trial and his responsibility for the 
alleged crime.5 Thus, although the primary purpose of the examination 
is to determine defendant’s competency, as presently utilized, the ex

1 The court recognized this distinction in Winn v. United States, 106 U.S. App. D.C. 
133, 135, 270 F.2d 326, 328 (1959), when it stated that:

It is not to be assumed . . . that a psychiatrist who has been ordered to prepare an 
opinion as to a man’s trial competency will conduct the type of examination which is 
necessary to provide the trier of facts with information essential for a proper de
termination of criminal responsibility. In addition to the psychological and neuro
logical tests which may be indicated, that determination requires adequate knowl
edge and a proper expert evaluation of the accused’s personal history and the cir
cumstances surrounding the crime.
2 Winn v. United States, supra note 1, at 135, 270 F.2d at 328; Lyles v. United States, 

103 U.S. App. D.C. 22, 26-27, 254 F.2d 725, 729-30 (1952).
2 D.C. Code Ann. § 24-301 (a) (1961).
4 McDonald v. United States, No. 16,304, D.C. Cir., Oct. 8, 1962.
What psychiatrists may consider a “mental disease or defect” for clinical purposes, 
where their concern is treatment may or may not be the same as mental disease or 
defect for the jury’s purposes in determining criminal responsibility. Consequently, 
for that purpose the jury should be told that a mental disease or defect includes any 
abnormal condition of the mind which substantially affects mental or emotional pro
cesses and substantially impairs behavior controls.

Id. at 7.
5 Winn v. United States, 106 U.S. App. D.C. 133, 135, 270 F.2d 326, 328.
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amination fulfills a dual function. This fact is essential to an under
standing both of the importance of this examination and of the abuses 
to which the defendant can be subjected during its course. The fact 
that it can be used to support psychiatric testimony for the purpose of 
establishing or defeating the defense of insanity at trial makes this 
examination vitally important both to prosecution and defense. Indeed, 
as will be seen, in certain situations the results of this examination can 
be determinative of the final outcome of the case.

THE PRIVILEGE AGAINST SELF-INCRIMINATION

The first problem arising out of the dual function of the pre-trial 
mental examination, and the one least susceptible to an easy solution, 
is the question of the applicability of the evidentiary privileges, espe
cially the privilege against self-incrimination, to a court-ordered mental 
examination of the accused. Although this problem has arisen primarily 
in cases where the accused has pleaded the defense of insanity and is 
subsequently ordered by the court to submit to a mental examination 
to determine the validity of the defense, this same problem arises in 
the course of a pre-trial examination to determine competency when 
such an examination inquires into the question of responsibility as well.

In regard to compulsory mental examinations, statutes in at least 
twenty-three states and the District of Columbia provide that defend
ants who raise the defense of insanity shall be examined by impartial 
experts.6 Where the issue has been raised, these statutes have generally 
been held not to violate the prohibition against self-incrimination7 even 8

8 Ala. Code § 15.425 (1940) ; Ariz. Rev. Stat. Ann., Rule 288, Rules Crim. Proc. 
(19S6); Ark. Stat. § 43-1301 (1947); Cal. Pen. Code § 1027; Colo. Rev. Stat. Ann. § 39- 
8-2 (1953); Fla. Stat. Ann. § 917-02 (1941); Ind. Stat. Ann. § 9-1702 (1956); La. Rev. 
Stat. Ann. § 15-268 (1950); Me. Rev. Stat. Ann. ch. 27, § 123 (1954); Md. Code Ann. 
art. 59, § 7 (1957) ; Mass. Gen. Laws Ann. ch. 123, § 99-100A (1957) ; Mich. Stat. Ann. 
§ 28.967 (1954); N.D. Cent. Code § 29-20-03 (1960); Ohio Rev. Code Ann. § 2945.40 
(Baldwin 1958); Pa. Stat. Ann. tit. 50, § 1225 (1954); S.D. Code § 34.20A01 (Supp. 
1960); Tenn. Code Ann. § 33-513(5) (Supp. 1959); Tex. Stat., Code Crim. Proc. 
§ 932b. (Supp. 1958); Utah Code Ann. § 77-24-17 (1953); Vt. Stat. Ann. § 13.4803 (1958); 
Va. Code § 19.1-228 (Replacement Vol. 1960); W. Va. Code Ann. § 6198 (1961); Wyo. 
Stat. Ann. § 7-241 (1957); D.C. Code Ann. § 24-301(a) (1961).

The public policy rationale behind these statutes would seem to be found in the desire 
of the legislatures to avoid the “battle of the experts,” wherein psychiatrists were thought 
to accommodate themselves too easily to the side for which they were testifying, and 
in the hope that their passage represented “most significant forward steps in judicial 
procedure.” Jessner v. State, 202 Wis. 184, 187, 231 N.W. 634, 636 (1930).

7 E g., Hunt v. State, 248 Ala. 217, 27 So. 2d 186 (1946); Wymer v. People, 114 Colo.
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though it is recognized that they inquire not only into the question of 
the accused’s competency to stand trial but also into the question of 
his mental responsibility at the time of the commission of the crime.8 
Although the courts have been criticized for avoiding the question of 
the applicability of the self-incrimination privilege to mental examina
tions,* 8 9 two basic considerations emerge as the reasons for their denial 
of the privilege in such cases.

The first of these is based upon the waiver theory. The gist of this 
argument is that the accused is not compelled to raise the defense of 
insanity, and when he does he waives any objections which he might 
otherwise have to a compulsory examination.10 In Jones v. United 

43, 160 P.2d 987 (1945) ; Commonwealth v. Millen, 289 Mass. 441, 194 N.E. 463 (1935). 
See also 2 Wharton, Criminal Law and Procedure § 660 (12th ed. 1955) ; 1 Wharton, 
Criminal Law and Procedure § 2024 (Anderson ed. 1957); 8 Wigmore, Evidence § 2265 
(McNaughton Rev. 1961); Annot., 32 A.L.R.2d 434 (1953).

8 See Winn v. United States, 106 U.S. App. D.C. 133, 270 F.2d 326 (1959); Annot. 32 
A.L.R.2d 434, 439-48 (1953); Judicial Conference for the District of Columbia, Pro
ceedings, May 26, 1960, pp. 60-61, wherein it is stated: “As we know, provision for pre
trial examination as to mental competency is already on the statute books, and practice 
has convinced us that the ensuing psychiatric report in most instances does include some 
evidence or some facts as to the mental condition of the accused at the time of the 
alleged offense.”

For an excellent example of how the courts will avoid the self-incrimination problem 
by closing their eyes to the fact that a compulsory mental examination deals with insanity 
at the time of the crime as well as competency to stand trial, see Early v. Tinsley, 286 
F.2d 1, 3 (10th Cir.), cert, denied, 365 U.S. 830 (1960), where the court stated:

There is nothing here to indicate that . . . [the mental examinations] were neces
sarily made for the purpose of proving the petitioner’s mental responsibility. It is 
permissible to infer, we think, that they could have been conducted for the purpose 
of determining the competency of the petitioner to enter an intelligent plea to the 
charge against him and prepare his defense thereto. Viewed in this light the pre
arraignment psychiatric examinations do not offend our sense of justice. . . .

On the other hand, the Winn court said: “Nothing in that statute [D.C. Code Ann. § 24- 
301] nor anywhere else in the law prevents the court, in a case where it is obvious that 
the trial will revolve about the issue of the accused’s mental state at the time of the 
crime, from ordering such examinations as will be required to determine that issue. . . .”

9 See Inbau, Self-Incrimination, 60-61 (1961), wherein the author concludes: “By way 
of summary it may be stated that the decisions involving insanity pleas have been quite 
uniform in admitting in evidence the results of psychiatric examinations allegedly made 
under compulsion. In most instances, however, it appears that considerations of ex
pediency alone have determined the ultimate ruling of the court rather than a proper 
analysis of the privilege itself.” See Silving, Testing the Unconscious in Criminal Cases, 
69 Harv. L. Rev. 683 (1956).

10 See People v. Strong, 114 Cal. App. 552, 300 Pac. 84 (Dist. Ct. App. 1931); Cf., 
Commonwealth v. Bryant, 367 Pa. 135, 79 A.2d 193, cert, denied, 341 U.S. 954 (1951); 
People v. Esposito, 287 N.Y. 389, 39 N.E.2d 925 (1942) ; State v. Meyers, 220 S.C. 309, 
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States, for example, the Court of Appeals for the District of Columbia 
Circuit had before it the following contention: “It would appear 
monstrous that a doctor appearing at the jail and interviewing an 
untutored accused could, through the process of an interview, elicit 
information not only as to the crime but as to the accused’s mental 
state and then testify against the accused at trial.”11 The government 
replied that the matter was injected into the trial by the defense, and 
the court agreed, saying: “We think the Government’s reply to the 
argument is a sufficient one. The defense sought an expert opinion. . . . 
An expert thus testifying is always subject to . . . inquiry ... as to the 
data upon which he premised his opinion.”12

This argument is based upon the assertion that society’s interests 
demand that if the defendant raises the defense of insanity, the prosecu
tion must be given an opportunity to rebut this defense. Such an oppor
tunity can be had only by allowing a compulsory examination of the 
accused,13 the results of which will become part of the matter presented 
at trial.14 Additional support for this line of reasoning is also found in 
the fact that although the insanity defense is initially raised by the 
defendant, it is the prosecution which has the burden of disproving the 
defense,15 and the information necessary to sustain this burden can 
only be obtained by a mental examination.16 As one prosecutor has

67 S.E.2d 506 (1951), where the court states: “It would be an anomaly to say that he 
may advance such a claim and have himself examined by experts of his own choosing 
and then invoke the constitutional guaranties now asserted for the purpose of preventing 
a similar examination by the authorities of the State Hospital.” Id. at 313, 67 S.E.2d at 
508. Accord, State v. Coleman, 96 W.Va. 544, 123 S.E. 580 (1924).

11 111 U.S. App. D.C. 276, 283, 296 F.2d 398, 405 (1961).
12 Ibid.
13 Inbau, op. cit. supra note 9, at 52 states, “It requires but little imagination to per

ceive the effect of a rule of law prohibiting the state from inquiring into the mental 
status of the accused who offers in his defense a plea of not guilty by reason of insanity, 
and who is himself permitted to utilize the results of psychiatric examination in support 
of his contention.”

14 Castro v. People, 140 Colo. 493, 505, 346 P.2d 1020, 1026 (1959).
15 Once the issue of the defendant’s insanity is put in issue the rule in the federal 

courts, including the District of Columbia, is that the prosecution then assumes the 
burden of showing the defendant was sane at the time of the commission of the alleged 
crime. See Davis v. United States, 160 U.S. 469 (1895); Douglas v. United States, 99 
U.S. App. D.C. 232, 239 F.2d 52 (1956). For the various state rules see Weihofen, Mental 
Disorder as a Criminal Defense, 226-38, 241-72 (1954); see also Lindman & McIntyre, 
The Mentally Disabled and The Law 349-51 (1961).

16 See Krash, The Durham Rule and Judicial Administration of the Insanity Defense
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put it, the defendant “cannot frustrate a complete investigation and 
examination by which alone the truth may be known.”17

In the District of Columbia there is another consideration which un
derlies the court’s liberal attitude toward compulsory mental examina
tions. This is the fact that a duty has been judicially placed upon the 
prosecution to insure that the proper pre-trial medical examination is 
secured whenever it has reason to believe that the accused’s state of 
mind will be an issue at the trial. Indeed, in Winn v. United States 
the prosecuting attorney was praised by the court for seeking a thorough 
pre-trial examination—an objective which would be frustrated by a 
blanket application of the privilege against self-incrimination.18

Once an accused submits to a mental examination, it has been held 
that anything he says or does is admissible at trial.19 However, such a 
rule carries the waiver doctrine to an extreme and allows the exam
ining physician to relate even admissions bearing only upon the issue of 
guilt. By statute, the federal courts correctly adhere to the better rule 
that the waiver doctrine applies only to those voluntary statements 
which relate to the issue of insanity.20 This rule, while promoting the 
public interest in obtaining information as to the defendant’s mental 
responsibility, still protects the rights of the accused to the extent that 

in the District of Columbia, 70 Yale L.J. 90S, 919 (1961). In Judicial Conference Pro
ceedings, supra note 8 at 30 Mr. Krash also states:

In cases where the defendant has himself pleaded that he is not guilty by reason of 
insanity, I agree that the prosecution is placed in an intolerable situation in this 
district if the defendant can frustrate a psychiatric examination. I say that because, 
first, the Court of Appeals has held that the prosecution must prove that the de
fendant is of unsound mind beyond a reasonable doubt. In the second place, the 
Court of Appeals has held that where there is evidence, substantial persuasive evi
dence by the defendant, of unsound mind, that it is not sufficient for the prosecution 
to discharge its burden to introduce evidence by lay witnesses who have only a 
casual brief contact with the defendant. They must have substantial contact or 
there must be expert testimony, and I think it can be said if a defendant pleads 
that he is not guilty by reason of insanity, we can say as to those cases the de
fendant has waived his immunity.
17 Jessner v. State, 202 Wis. 184, 188-89, 231 N.W. 634, 636 (1930).
18 Winn v. United States, 106 U.S. App. D.C. 133, 270 F.2d 326 (1959) ; accord, Blunt v. 

United States, 100 U.S. App. D.C. 266, 275 n.23, 244 F.2d 355, 364 n.23 (1957). Possibly 
in deference to such policy, the district court presently uses a form letter in committing 
an accused for psychiatric examination, calling for a medical opinion both as to com
petency and responsibility.

18 Poquette v. Bernard, 198 F.2d 860 (9th Cir. 1952) ; Hall v. State, 209 Ark. 180, 
189 S.W.2d 917 (1945).

20 18 U.S.C. § 4244 (Supp. Ill 1961), Edmonds v. United States, 104 U.S. App. D.C. 
144, 260 F.2d 474 (1958); see Jones v. United States, 111 U.S. App. D.C. 276, 296 F.2d 
398 (1961).
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admissions relating only to the commission of the crime are kept out 
of the actual trial. However, even as thus limited the waiver theory is 
not free from criticism. As one author has pointed out, since psychiatric 
tests concern themselves in part with the unconscious, the individual 
tested never knows what it is that he will reveal.21 Consequently, an 
accused must be deemed to “waive” admissions which he cannot an
ticipate.22 Under such circumstances it would seem that the waiver 
doctrine is, at best, a fiction used to achieve a desired result.

Under existing District of Columbia practice there exists a more 
practical reason for questioning the validity of the waiver theory. 
Assuming that the pre-trial issue of incompetency is raised, under ex
isting practice the accused will be routinely examined by a local hos
pital psychiatric staff, not only as to his present capacity to understand 
the nature of the charges against him and to assist in his own defense,23 
but also as to his responsibility.24 Suppose he is found presently com-

21 Silving, supra note 9 at 685-87.
It should also be noted that mental examinations are not limited to casual question 

and answer sessions, but can involve a variety of highly technical and subtle tests, the 
results, if not the contents, of which can only be appreciated by one thoroughly skilled 
in their administration and analysis.

A recent criminal trial in Wisconsin serves to illustrate the various psychiatric probes 
available to the psychiatrist. State v. Dankin, Cir. Ct. of Juneau County (Wis. 1959), 
discussed in Institute on Law and the Mind, Law and the Mind 2-5 (1961). There, 
through the cooperation of the defense and prosecution, the defendant was sub
jected to: a Rorschach or “ink blot” series; the Minnesota Multiphasic Personality Inter
view, a series of 566 objective ambiguous inquiries; a sodium amytol interview, con
ducted under a dosage which reduced the defendant’s inhibitions by 85% and which 
was taped by the interviewer; electroencephalograms and X-rays to ascertain the presence 
of any organic brain damage; and an unidentified number of other psychological tests. 
For a descriptive list of available psychological tests and their uses, see Dudycha, Psychol
ogy for Law Enforcement Officers 350-55 (1955).

22 The clearest example of cases involving unanticipated admissions are found where 
the admissibility of statements acquired through injection of the so-called “truth serums” 
has been litigated. Such statements were at one time admitted into evidence in New 
York. People v. Esposito, 287 N.Y. 398, 39 N.E.2d 925 (1942). However, the validity of 
this decision has since been cast into doubt, not on self-incrimination grounds, but be
cause such statements were not considered reliable. People v. Prof, 304 N.Y. 677, 107 
N.E.2d 595 (1952). For other criticisms based on non-reliability see Lindsey v. United 
States, 237 F.2d 893 (9th Cir. 1956) ; Orange v. Commonwealth, 191 Va. 423, 61 S.E.2d 
267 (1950). See generally Dession, Freedman, Donnely & Redlich, Drug Induced Revela
tions and Criminal Investigations, 62 Yale L.J. 315 (1953).

23 See Lebron v. United States, 97 U.S. App. D.C. 133, 229 F.2d 16 (1955), cert, denied, 
351 U.S. 974 (1956).

24 When the psychiatrists have completed their study, their report returned to the 
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petent and, in the examiner’s opinion, the act of which he is accused 
was not the product of mental disease or defect. Although the defendant 
has not at this stage raised the insanity defense, if he is later able to 
obtain other psychiatric or psychological opinions indicating that he 
was not responsible for the crime, the prosecutor will be prepared to 
rebut a then proferred defense with the testimony of doctors who inter
viewed and tested the defendant as to an issue which was nonexistent 
at the time of the examination.25 In such a situation it can hardly be 
said that there was an “informed and intelligent” waiver. Under these 
circumstances the waiver doctrine appears to be no more than the 
shadowy application of a strong but undeclared public policy favoring 
such examinations.

The preceding discussion of the waiver theory has assumed that a 
mental examination itself is subject to the privilege against self-in
crimination. However, courts often dispose of the defendant’s claim of 
this privilege on the additional ground that examinations of this type 
are outside the scope of the privilege. This reasoning is based on the 
contention that such examinations seek not to discover the defendant’s 
knowledge, but only his true mental condition, which is in the nature 
of real as opposed to testimonial evidence.26 This is the position taken 
by the Model Code of Evidence27 and by those courts which emphasize 
that in the examination nothing will depend upon the accused’s testi
monial responsibility and that the personal characteristics of an accused 
which are common, open and observable to all are not of that secret 
nature which the privilege was designed to protect.28

United States District Court will state, e.g., “As a result of our examination and observa
tion it is our opinion that [defendant] is mentally competent. . . . We find no mental 
disease or defect existing at the present time or on or about [time of the alleged act].”

25 “In such circumstances the defendant will be worse off than before since the prosecu
tion may now use the examiner as an ‘impartial’ witness.” See Goldstein & Fein, The 
Indigent Accused, The Psychiatrist, and The Insanity Defense, 110 U. Pa. L. Rev. 1061, 
1070 (1962).

26 See, e.g., Hunt v. State, 248 Ala. 217, 27 So. 2d 186 (1946); Early v. People, 142 
Colo. 462, 352 P.2d 112 (1960); Rogers v. State, 222 Miss. 690, 76 So. 2d 831 (1955).

27 Model Code of Evidence rule 205 (1942) states: “No person has a privilege under 
Rule 203 to refuse (a) to submit his body to examination for the purpose of discovering 
or recording his corporeal features, and other identifying characteristics, or his physical 
or mental condition." (Emphasis added.) In their comment to this section, however, the 
authors state: “This Rule like Rule 201 adopts the doctrine of the better considered cases 
that the privilege against self-incrimination applies only to prevent testimonial compul
sion and has no application to compulsory exhibition of the body.”

28 Commonwealth v. DiStasio, 299 Mass. 273, 283-84, 1 N.E.2d 189, 195-96 (1936); 
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Such a position, however, seems to ignore the basic fact that the 
state’s purpose in conducting such an examination is not to determine 
a physical condition, but a mental one. This necessitates an inquiry 
into both the defendant’s cognitive and volitional faculties—something 
far different than asking the defendant to put on a coat or hat or to 
submit to a physical examination. If the mental examination is to be 
fully successful, it seems necessary that the accused communicate with 
his examiner and this communication would clearly seem to be more 
in the nature of testimonial rather than real evidence. Unless this fact 
is disproven, to say that the privilege against self-incrimination is not 
applicable to the mental examination is to do no more than ignore the 
problem by refusing to recognize the realities.

Closely allied to this “real evidence” argument is the contention that 
the privilege against self-incrimination has no applicability to the 
mental examination because the purpose of the examination is not to 
prove the “guilt” of the defendant, that is, that he committed the of
fense, but rather to show that, if he did, he was mentally responsible 
at the time. However, like the above, this line of reasoning seems to 
ignore a rather fundamental principle of criminal law, namely, that 
guilt is based upon the presence of a mens rea which presumes that the 
defendant was mentally responsible when he committed the criminal 
act.29 If the mental examination shows that the defendant was sane at 
the time of the alleged offense, then the defense of insanity is rebutted 
and an essential element of proof needed for conviction has been sup
plied.30 Considered in this context, the validity of solving the problem 
by summarily saying that the privilege against self-incrimination has 
no applicability whatsoever to the issue of sanity appears exceedingly 
dubious.

State v. Meyers, 220 S.C. 309, 312, 67 S.E.2d 506, 507 (1951) ; See also Noelke v. State, 
214 Ind. 427, 434-36, 15 N.E.2d 953-54 (1938); Commonwealth v. Musto, 348 Pa. 300, 
35 A.2d 307 (1944); State v. Eastwood, 73 Vt. 205, 211, 50 Atl. 1077, 1079 (1901).

29 See Lindman & McIntyre, op. cit. supra note 15, at 331.
30 See Leick v. People, 131 Colo. 353, 363-64, 281 P.2d 806, 811-12 (1955). If the 

defendant’s answers to psychiatric questions lead to the conclusion of sanity, which in 
turn forms “one link” in the chain of criminal liability, the defendant ought to at least 
be able to refuse to answer. Cf., United States v. Costello, 222 F.2d 656, 661 (2d Cir. 
1955). Possibly it was the mens rea consideration that prompted a New York lower court 
to deny without citation a prosecution pre-trial motion, saying it knew of “no authority 
for the entry of an order compelling any defendant awaiting trial in a criminal case to 
submit against his will to any examination by experts for the prosecution.” People v. 
Fazio, 132 N.Y.S.2d 107, 108 (Kings County Ct. 1954).
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At this point it seems necessary to point out that although the ques
tion of self-incrimination in mental examinations has generally arisen 
in cases challenging the constitutionality of compulsory examination 
statutes, the more significant question is not whether such an examina
tion can be ordered but whether, once it is ordered, the defendant can 
be compelled to cooperate with the examining psychiatrist. For where, 
as in the District of Columbia, the government has the burden of 
proving sanity once the question of responsibility is raised, refusal by 
an accused to cooperate with the examining physician can effectively 
frustrate the whole purpose of the examination and thus seriously im
pede the prosecution. Where the crime was committed substantially 
before the accused was apprehended, it is quite unlikely that the 
psychiatrist will be able to determine from observation alone the de
fendant’s mental condition at the time of the crime.31 And unless the 
psychiatrist is able to make such a determination, it is highly probable 
that the government will be unable to carry its burden on the issue.32 
Thus, the interests of the accused, served by a refusal to cooperate, are 
placed in direct conflict with the practical problem of making the gov
ernment’s burden something less than intolerable.

In this regard a few jurisdictions, including the District of Columbia, 
require that defendants examined under the sexual psychopath legisla
tion33 must answer the examiner’s questions or face contempt pro

31 Cross v. United States, No. 15342, D.C. Cir., Oct. 30, 1959 (docket renumbered, 
Jackson v. United States, No. 15754, D.C. Cir., Dec. 10, 1959), discussed in Halleck, The 
Insanity Defense in the District of Columbia—A Legal Lorelei, 49 Georgetown L.J. 294, 
302 (1960); Blunt v. United States, 100 U.S. App. D.C. 266, 275, n.23, 244 F.2d 355, 
364, n.23 (1957). See the letter from Dr. Winfred Overholser to the Clerk of the Court, 
dated Sept. 21, 1961, Joint Appendix, p. 23, Morgan v. United States, No. 16,782, D.C. 
Cir., filed May 28, 1962.

It was further ordered that a written report be submitted to the Court regarding the 
patient’s mental condition, mental competency for trial, mental condition on or about 
[date of alleged act] and causal connection between the mental disease or defect, if 
present, and the alleged criminal act.

Repeated attempts have been made to examine Mr. Morgan since the date of his 
admission to Saint Elizabeths Hospital, but he has been so uncooperative that we 
have been unable to perform adequate examinations upon which to base a valid 
opinion as to his mental condition or competency for trial.

See also Weihofen, op. cit. supra note 15, at 296 (1954).
32 Ibid. See also the account of the second Durham case, Durham v. United States, 

237 F.2d 760, 99 U.S. App. D.C. 132 (1956) in Judicial Conference for the District of Co
lumbia Circuit, Proceedings, May 26, 1960 at 57.

33 D.C. Code Ann. § 22-3506(a) (1961). The statute calls for a hearing upon the filing 
of a statement, either before or after conviction or after pleading guilty, setting forth 
facts tending to show that a defendant is a sexual psychopath. If he is so found, he will 
be hospitalized; these provisions are labelled civil.
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ceedings.34 Such holdings are, however, of parallel significance only, 
and in several criminal cases an accused’s privilege to refuse to co
operate has received considerable, though indirect recognition. While 
the courts have not yet affirmatively stated that an accused can refuse 
to cooperate on grounds of privilege, they have stated the same thing 
in negative fashion when in upholding the compulsory examination they 
emphasize that an accused need neither say anything nor vouch for 
anything.35 Although in each of these cases the issue of self-incrimina- 
tion was largely mooted by the fact that the defendant had cooperated 
with his examiners, the courts’ deference to his right to remain silent 
seems highly significant. These dicta appear founded on the logical, 
almost unavoidable, observation that to compel a criminal defendant to 
orally convey any information—be it his name or his reaction to an ink 
blot—which might be subsequently used against him approaches the 
proscriptions of the privilege.36

The above appears to be especially true when an adequate examina
tion as to the defendant’s sanity at the time of the crime necessitates 
that the examiner inquire into and make a determination as to the 
actual facts of the crime itself.37 It has been asserted that such an in-

34 This procedure has been subjected to severe criticism from at least one source. Lind- 
man & McIntyre, op. cit. supra note IS, at 308-09, wherein the authors state: “It is dif
ficult to understand why the self incrimination protection would apply to the original 
crime, where punishment may be slight indeed, but not to unconfirmed, unproven prior 
behavior which may result ip lifetime confinement.” Nevertheless, these statutes have 
been upheld as not in conflict with constitutional provisions against compulsory self
incrimination. People v. Chapman, 301 Mich. 584, 604-0S, 4 N.W.2d 18, 26-27 (1942); 
State ex rel. Sweezer v. Green, 360 Mo. 1249, 1257, 232 S.W.2d 897, 902 (1950).

35 E.g., People v. Strong, 114 Cal. App. 522, 300 Pac. 84 (Dist. Ct. App. 1931); Early 
v. People, 142 Colo. 462, 252 P.2d 112 (1960); State v. Myers, 220 S.C. 309, 67 S.E.2d 
506 (1951).

36 See 8 Wigmore, Evidence § 2265 (McNaughton Rev. 1961) wherein the author 
states: “The situations which stand at the boundary line are those in which not only is 
the person’s affirmative participation essential (at least in the form of physical responses) 
but his knowledge, despite his will to the contrary, is extracted. . . .” See also the con
curring opinion of Mr. Justice Douglas in Rochin v. California, 342 U.S. 165, 179 (1952), 
where he states: “Of course an accused can be compelled to be present at the trial, to 
stand, to sit, to turn this way or that, and to try on a cap or a coat .... But I think 
that words taken from his lips, capsules taken from his stomach, blood taken from his 
veins are all inadmissable provided they are taken from him without his consent.”

37 Preliminary to conducting an examination, the St. Elizabeths Hospital staff inquires 
of the Assistant United States Attorney prosecuting the case, by form letter, regarding 
the prisoner’s “exact criminal status, dates of indictment . . . and an account of the cir-
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quiry into the crime itself would never be required;* 38 but it is difficult 
to see how this could be the case. Clearly where, as in the District of 
Columbia, the legal defense of insanity requires the showing of a causal 
connection between the mental illness and the alleged crime, this issue 
cannot be determined without inquiry into the facts of the crime. More
over, the criminal act itself is often the only evidence of the defendant’s 
insanity39 and to exclude it from the scope of inquiry would render im
possible any determination as to the defendant’s mental state at the 
time of the offense. Yet, if the defendant is to be compelled to disclose 
these facts he will surely be providing, at the very least, a link in the 
chain of evidence needed to convict him.40

Nevertheless, at least two legal writers would deny to the accused 
the privilege of refusing to cooperate. They argue that although the 
accused has a right to interpose the defense of insanity, he has no ab
solute right to refuse to cooperate with state psychiatrists.41 To bring 
about his cooperation one of these authors suggests several sanctions 
which might be imposed upon the defendant who refuses to cooperate.42 
The most stringent of these is that cooperation with the state mental 
examiner be made a condition to the assertion of the defense of insan
ity.43 A more moderate suggestion is that the prosecutor be allowed to 
introduce evidence of defendant’s failure to cooperate in order to 
rebut the defendant’s assertion of the insanity defense,44 a procedure 
allowed in at least one state court.45 Alternatively, it has been suggested 
that the jurors be given an instruction to the effect that the defendant’s 
refusal should be considered by them in determining the merits of the
cumstances leading to the arrest.” In this connection also consider the assertion of one psy
chologist relative to the occasional usefulness of his services:

A study of the court records will show that, contrary to popular opinion, the clinician 
does not always recommend dismissal of [the] charge or commitment to a hospital. 
Often it is only the clinician who can discern the key subtleties which establish guilt. 

Dudycha, op. cit. supra note 21, at 355. (Emphasis added.)
38 Inbau, op. cit. supra note 9, at 57-58.
39 See Diamond, From M’Naghten to Currens, and Beyond, 50 Calif. L. Rev. 189, 194 

(1962).
40 Professor Inbau readily admits that were an accused required to discuss the crime 

itself, such would amount to testimonial compulsion. Inbau, op. cit. supra note 9, at 58.
41 See Krash, supra note 16, at 918-19. Inbau, op. cit. supra note 9, at 58.
42 Krash, supra note 16, at 918-21.
43 Krash, id. at 920.
44 See Draper v. Denno, 113 F. Supp. 290 (S.D.N.Y.), aff’d 205 F.2d 520 (2d Cir. 

1953); People v. French, 12 Cal. 2d 720, 87 P.2d 1014 (1939); but, cf., State v. Kolander, 
236 Minn. 209, 52 N.W.2d 458 (1952) (lie detector test).

45 Burgunder v. State, 55 Ariz. 411, 103 P.2d 256 (1940).
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insanity defense or that the burden of proof as to the insanity issue 
should remain with the defendant throughout the trial rather than 
shifting to the prosecution once “some evidence” of insanity is shown.46 47 48

Each of these suggestions possesses a certain obvious merit in that 
they recognize that the problems involved in testing the validity of 
the accused’s defense of insanity require some compromise between the 
right of the defendant not to provide evidence against himself and the 
needs of society to make certain that those who are guilty of crime 
are duly punished. Certainly, to allow an accused to effectively frustrate 
the government’s examination through invocation of the privilege, to 
obtain his own expert,47 and then to rely upon the defense of insanity 
leaves the balance of interests disproportionately against the govern
ment. But as this discussion has pointed out, to compel complete co
operation seems to withhold the privilege where it appears applicable. 
Moreover, to respond that the results of psychiatric inquiry are only ad
missible as to the issue of insanity seems to beg the question, as there 
is no assurance that those matters allegedly introduced as to responsi
bility will not be considered by the jury as to the issue of guilt.

One possible solution is that found in the remedial legislation of the 
states of California48 and Colorado,49 both of which seem to have ap
proached the problem directly by providing for full utilization of the 
benefits of modern psychology and psychiatry, while at the same time 
protecting the basic interests of both the accused and society. In those 
states the issue of insanity can be altogether removed from the trial as to 
the issue of guilt. The California statute thus provides that the issue of 
guilt shall be determined first irrespective of any plea of insanity; if 
the verdict is guilty, the defendant shall be again tried, either before the

46 Accord, Leland v. Oregon, 343 U.S. 790 (1952).
47 There is, however, an important practical reason why a defendant is likely to submit 

to an examination by the government psychiatrist. It is probably the only chance he has 
to obtain any psychiatric opinion, since in a majority of cases, at least in the District of 
Columbia, he will be indigent. In the past fiscal year, for example, more than sixty per 
cent of all defendants arraigned in the United States District Court for the District of 
Columbia, were of indigent status. Tables, Ann. Rep., Legal Aid Agency for the District 
of Columbia (1961-1962).

48 Cal. Pen. Code § 1026, People v. Daugherty, 40 Cal. 2d 876, 256 P.2d 911, cert, 
denied, 346 U.S. 827 (1953). It must be admitted that the California procedure has been 
the subject of recent criticism. See Louisell & Hazard, Insanity as a Defense: The Bifurcated 
Trial, 49 Calif. L. Rev. 805 (1961). However, any analysis of the relative merits of the 
procedural details of the California and Colorado statutes is clearly beyond the scope of 
this note.

49 Colo. Rev. Stat. Ann. § 39-8-3 (Supp. 1957).
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same or a new jury, as to the issue of insanity. If this second verdict is 
“sane” he is then sentenced as convicted; if “insane” he is considered 
not “convicted” and is hospitalized for treatment.

The result of this “bifurcated” approach to the dual issues of guilt 
and insanity is that in the jurisdictions involved the defendant is at 
least assured that anything he says or submits to before the state mental 
examiners will not be presented to the jury for consideration in resolving 
the issue of guilt. At the same time, an opportunity for the prosecution 
to secure a determination as to the issue of sanity is preserved.

Admittedly, there remains the objection that even in those states the 
defendant will still be forced to give evidence against himself in the 
sense that any evidence tending to rebut his defense of insanity also 
tends to establish his guilt. However, it can well be argued that this 
objection is outweighed by the countervailing argument that the in
formation necessary for the state to test the validity of the accused’s 
defense lies solely within his possession. Without his reasonable co
operation there is no way for the state to obtain this knowledge and 
the accuracy of the testimony of the defendant’s psychiatrist would 
go unchallenged. For this reason a requirement of reasonable coopera
tion on the part of the defendant seems justified.

This, however, is not to say that the privilege against self-incrimina
tion has no applicability in such a situation. It does, and any tendency 
to deny its protection beyond that extent dictated by the needs of so
ciety can only result in an unwarranted denial of the defendant’s rights. 
For this reason it seems incumbent upon the courts either alone, or in 
conjunction with the legislatures to finally face up to the very difficult 
problems presented by any mental examination of the accused. This 
recognition would require the formulation of a clearer and more rea
soned policy which strikes a proper balance between the conflicting 
interests presented by the rights and needs of the parties involved. Such 
a balance might well be struck by combining the protections afforded 
by the California and Colorado statutes, with some of the more mod
erate sanctions outlined above.50

50 In addition to the problem of self-incrimination, there is the second question of 
the applicability of the physician-patient privilege to a mental examination of the criminal 
defendant. This matter, however, is governed in the District of Columbia by statute 
which, though recognizing the existence of the privilege, states that it shall not apply to 
(1) criminal cases involving death or personal injury when the interest of public justice 
requires full disclosure; and (2) “to evidence relating to mental competency or sanity of 
an accused in criminal trials where the accused raises the defense of insanity or in the



1962] Note 157

THE INDIGENT DEFENDANT PROBLEM

Another practical problem arising out of the dual purpose served by 
the pre-trial mental examination is that any unnecessary delay between 
the time of the crime and the time of the examination can reduce the 
indigent defendant’s chances of successfully asserting the insanity de
fense. This is largely because the indigent defendant in most cases can 
look only to this mental examination for sufficient psychiatric testimony 
to support his defense of insanity at the time of the crime, and, as the 
prosecution itself seems to realize,51 the longer the time lapse between 
the crime and the examination, the more difficult it is to render an 
accurate medical opinion as to what the defendant’s mental state was 
at the time of the alleged crime.52 The defendant’s recollection of the 

pretrial or post-trial proceedings where a question arises concerning the mental condition 
of an accused or convicted person.” D.C. Code Ann. § 14-308 (1961).

In regard to the first of these exceptions it has been held that the question of whether 
public justice requires a denial of the privilege is a matter for the court’s discretion. Catoe 
v. United States, 76 U.S. App. D.C. 373, 376, 222 F.2d 398, 401 (1955). For this reason 
this exception is extremely flexible and could presumably be successfully applied in any 
case involving personal injury where a claim of privilege might preclude the Government 
from proving the legal sanity of the accused.

The second exception has yet to undergo exhaustive judicial treatment, but in the 
initial test of its application the Court of Appeals accorded the first clause of this ex
ception a strict construction, making it clear that it was only intended to relieve the 
prosecution of the burden of rebutting the asserted defense of insanity in the face of an 
accused’s successful assertion of the privilege. Parker v. United States, 98 U.S. App. 
D.C. 262, 235 F.2d 21 (1956) (per curiam). However, the second clause is of more 
sweeping nature and seems to reflect a Congressional decision that the public interest 
demands reception of all relevant psychiatric testimony in such proceedings. It is also to 
be noted that the Court of Appeals has refused to construe this exception so as to admit 
statements bearing only upon the issue of guilt. Edmonds v. United States, 104 U.S. App. 
D.C. 144, 146-47, 260 F.2d 474, 476-77 (1953).

The one unanswered question regarding the physician-patient privilege is whether it 
applies to an examination in a situation such as that seen in Lynch v. Overholser, 369 
U.S. 705 (1962), where the prosecution injected the issue of insanity into the case over 
the objection of the accused. In those circumstances unless the crime involves death or 
personal injury it would seem that the section allowing the use at trial of statements 
made during the examination would not apply unless the examination was one made by 
a prosecution psychiatrist for the sole purpose of obtaining information for the state 
without any view toward treatment.

61 The prosecuting attorneys have often objected to the fact that a defendant is not 
required to give notice of an insanity defense, on the grounds that the length of the delay 
between arrest and trial makes it difficult to obtain evidence to rebut this defense. Judicial 
Conference for the District of Columbia, Proceedings, May 26, 1960, p. 52.

62 “Presumably the less time that elapses between the act and the psychiatric examina- 
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circumstances surrounding the criminal act can fade considerably in a 
short period of time, especially when he was suffering from a mental 
disease or defect at the time of the commission of the offense. Admit
tedly, the element of delay would not necessarily be prejudicial to the 
accused if the prosecution were subjected to a similar delay. However, 
as will be seen, this is not the case. When such a disparity between the 
time of the defense’s examination and that of the prosecution can be 
put before the jury it can greatly weaken the testimony of the defense 
psychiatrist and to that extent seriously prejudice the accused’s asser
tion of the insanity defense.* 53

The delay in conducting a mental examination of the accused under 
section 24-301 (a) of the District of Columbia Code arises principally 
from the fact that commitment for observation is seldom ordered until 
requested by the defendant’s counsel, and under the prevailing practice 
the indigent accused does not have a chance to effectively confer with 
counsel until sometime after arraignment.5311 The practical result of this 

tion, the more accurate will be the medical opinion.” Blunt v. United States, 100 U.S. 
App. D.C. 266, 275 n.23, 244 F.2d 355, 364 n.23 (1957).

53 See Hughes v. United States, 306 F.2d 287 (D.C. Cir. 1962).
E3a An accused is first brought before a committing magistrate for a preliminary hearing, 

either before the United States Commissioner or before a judge of the Municipal Court. 
In the later case he will be asked if he has counsel. If his answer is negative, an attorney, 
one of several who attend these hearings to obtain referrals from the court, will be asked 
by the court to talk with the defendant. During consultation the defendant will be asked 
if he is able to afford attorney’s fees, and if he is, the lawyer is free to negotiate a fee. 
If the defendant cannot afford counsel, the attorney will return to the court and so inform 
the judge, indicating that he declines to represent the defendant, or, more often, tell the 
court that he will accept an assignment of the case. Even if he accepts an assignment, it will 
be for the purpose of the preliminary hearing only. In many cases this hearing is waived, 
whereupon the accused is bound over to the grand jury for indictment, if the alleged 
offense is a felony. In the District of Columbia indictments are handed down on the Mon
day of each week in which a grand jury is in session, and arraignment is held on Friday 
of the same week. During the interim, defendants who are not free on bond are interviewed 
by an investigator from the District of Columbia Legal Aid Agency to determine whether 
the defendant is indigent and in need of an attorney; if so found he will sign an affidavit 
to that effect and by Wednesday or Thursday of the same week, the District Court will 
appoint a local attorney to represent the defendant. Practically speaking, the appointed 
counsel will not see the accused until the time of arraignment, and will in most cases be 
unable to fully interview him until a later date when he can arrange to see the accused at 
the D.C. jail. Thus, from a practical standpoint the usual case will find that the accused 
does not have the assistance of effective counsel, i.e., one who is fully informed of the nature 
of the case, until some time after arraignment. Interview with Mr. Charles B. Murray, Di
rector, Legal Aid Agency for the District of Columbia, October 11, 1962.
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combination of facts is that the indigent accused can remain in jail from 
the time of his arrest until the time of his arraignment without any 
means of obtaining an examination, regardless of the need for one.

This problem is even greater where additional delays, such as the 
granting of a continuance at the preliminary hearing, occur between 
arrest and time of arraignment. When such a continuance is granted, 
counsel is still unfamiliar with his case until after arraignment, with the 
result that the amount of time which the accused must wait for an exam
ination is thus increased by the length of the continuance.

As a possible solution to this problem it is to be noted that under 
section 24-301 (a) the court is authorized to commit a defendant on its 
own motion.54 However, in the district court this power is rarely exer
cised, and even when it is there would still be a delay problem when a 
continuance is granted, since generally the district court has refused to 
order a commitment until it has jurisdiction over the accused which 
does not occur until the accused is bound over to the grand jury sub
sequent to the finding of probable cause.55 Thus, any prolonged con
tinuance of the preliminary hearing postpones the vesting of jurisdic
tion and to that extent delays the court’s ordering of an examination.

The prejudice which the accused must suffer by reason of this delay 
results from the fact that while the accused is forced to follow the 
procedural steps outlined above, the prosecutor may have the accused 
examined by a doctor of his choice any time after preliminary hearing, 
a practice approved by the court of appeals in two recent cases.56 
To allow the prosecution this freedom to examine while not affording a 
similar opportunity to the indigent accused can easily result in irrep
arable damage to the indigent accused’s case where expert testimony 
as to criminal responsibility becomes a decisive factor at trial.

This was perhaps best demonstrated in the case of Hughes v. United 

54 D.C. Code Ann. § 24-301 (a) provides in part: “Whenever ... it shall appear to 
the court from the court’s own observations . . . that the accused is of unsound mind 
. . . the court may order the accused committed . . . .”

55 Possibly, unnecessary delay might be eliminated in felony cases where a municipal 
court judge sits as a committing magistrate since it might be argued that section 24-301 (a) 
of the District of Columbia Code gives him power to order commitment for observation 
without regard to the question of jurisdiction over the crime. However, this interpretation 
of section 24-301 (a) seems never to have been accepted with the result that the delay 
problem remains even where a judge sits on the preliminary hearing.

66 Hughes v. United States, 306 F.2d 287 (D.C. Cir. 1962) ; Edmonds v. United States, 
106 U.S. App. D.C. 373, 273 F.2d 108 (1959) (by implication).
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States?1 one of the two cases approving the prosecutor’s practice of 
conducting a mental examination of the defendant without first ob
taining a court order.57 58 In that case, by having a psychiatrist from the 
Mental Health Commission conduct a cellblock examination of the 
defendant some four months prior to the time the accused was able to 
obtain a similar examination, the prosecution was able to rebut the 
defense of insanity even though four psychiatrists and one psychologist, 
basing their opinions on a hospital examination, testified that the ac
cused was not responsible for his act. The importance of this time ad
vantage was clearly pointed out by the court when, in stating that the 
jury had a right to reject the testimony of the defense psychiatrists, it 
emphasized that “the jury could not have failed to note ... the fact 
that their [the defense psychiatrists’] examinations were made five months 
after the alleged criminal acts.”59 This serves to point up dramatically 
the adverse effect which the practice indulged in by the prosecution can 
have on an asserted defense of insanity. By allowing the prosecution 
this advantage the courts have seemingly imposed an unnecessary but 
significant burden upon the indigent defendant.

In addition to creating a serious problem of delay for the indigent, 
the Hughes case also raises the equally important question of a possible 
denial of the indigent defendant’s right to counsel.60 For, not only 

57 Supra note 56.
58 306 F.2d at 289.
59 Id. at 290. In upholding the jury’s rejection of the testimony of the defense psychi

atrists, the court also emphasized, inter alia, that their testimony was based largely upon 
interviews with the defendant and to that extent dependent upon his veracity, and that four 
lay witnesses, co-workers of the defendant, testified as to his sanity. Id. at 5-6.

60 The right to be represented by counsel is considered fundamental in the federal courts. 
Johnson v. Zerbst, 304 U.S. 458 (1938); Powell v. Alabama, 287 U.S. 45 (1932). The test 
as to whether the right is adequately protected is whether absence of counsel has preju
diced the defendant. Walton v. United States, 92 U.S. App. D.C. 26, 27, 202 F.2d 18, 20 
(1953); Wilfong v. Johnston, 156 F.2d 507, 509 (9th Cir. 1946). See Edwards v. United 
States, 78 U.S. App. D.C. 226, 228, 139 F.2d 365, 367-68 (1943), cert, denied, 321 U.S. 
769 (1944). But the question of when counsel must be present in order to assure effective 
representation remains a matter for ad hoc decision. See Setzer v. Welch, 159 F.2d 703 
(5th Cir.), cert, denied, 331 U.S. 840 (1947) (absence of counsel at preliminary hearing 
held “immaterial”); Michener v. Johnston, 141 F.2d 171, 174 (9th Cir. 1944) (defendant 
held entitled to counsel at arraignment if he pleads guilty). The right to counsel may, of 
course, be waived. Adams v. United States ex rel. McCann, 317 U.S. 269, 275 (1942). 
However, this must be done with full knowledge of its implications. Wood v. United 
States, 75 U.S. App. D.C. 274, 128 F.2d 265 (1942).

Under rule 44 of the Federal Rules of Criminal Procedure, an indigent is entitled to 
assigned counsel at every stage of the proceedings in court. Fed. R. Crim. P. 44. Although
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was the examination in that case conducted without prior judicial 
authorization, but also it was conducted without the knowledge or 
consent of counsel for the accused. In fact, by condoning the prose
cutor’s action the court appeared to authorize the conducting of such 
examinations even before the accused has been appointed counsel.81 
Indeed, a denial of, at least, an informed counsel would seem to be a 
likely result of the Hughes holding in that the Government is quite un
likely to put off this “private mental examination” until after the de
fendant has had an opportunity to effectively confer with his attorney 
which in many cases will not be until some time after arraignment.81® 

Admittedly, no court has yet extended the scope of the sixth amend
ment’s right to counsel so as to give the defendant a right to have an * 61
this is not true of preliminary proceedings such as the commissioner’s hearing, defendant 
is entitled to retain counsel at these proceedings. Fed. R. Crim. P. 5(b), 40(b)(2), 15(c). 
In the District of Columbia there seems to be no constitutional right to counsel at ar
raignment unless a plea of guilty is entered, and even this right is not infringed “where 
counsel is appointed immediately thereafter and full opportunity is given to withdraw 
the plea.” Council v. Clemmer, 85 U.S. App. D.C. 74, 75, 177 F.2d 22, 23, cert, denied, 
338 U.S. 880 (1949).

61 In Hughes not only was the examination conducted without notice to the defense 
attorney, but actually at the time the defendant was totally without the benefit of any 
real legal counsel since the “attorney” supposedly representing the accused was subsequently 
found to be an imposter merely posing as a member of the bar. See Morgan v. United 
States, No. 16782, D.C. Cir., Oct. 1, 1962. Apparently for this reason the court later re
arraigned the defendant and new counsel entered his appearance. However this appointment 
was not made until some twenty days after the prosecution’s examination. Brief for the 
Appellant, p. 5, Hughes v. United States, 306 F.2d 287 (D.C. Cir. 1962). On appeal when 
objection was made to the examination on the grounds that Hughes “was then not repre
sented by counsel,” the court dismissed it without discussion, apparently regarding this 
fact as irrelevant. In so doing the court seemed to be relying on its decision in Edmonds v. 
United States, 106 U.S. App. D.C. 373, 273 F.2d 108 (1959), where it had previously upheld 
a mental examination conducted by the prosecution prior to the appointment of counsel. 
This reliance coupled with the summary dismissal of the deprivation-of-counsel argument 
lends credence to the belief that under Hughes the prosecution is free to conduct its own 
mental examination at any time after preliminary hearing.

818 The dangers are obviously great when the examination is conducted even before the 
accused has had a chance to confer with his counsel. The importance which the court 
attaches to such a lack of legal representation prior to the making of incriminating state
ments was pointed out in the recently decided Killough v. United States, No. 16398, D.C. 
Cir., Oct. 4, 1962, where on the facts of the case the court held a reaffirmation of a 
“Mallory confession” inadmissible. The court distinguished previous cases in which such 
reaffirmations were held admissible by pointing out that Killough had not conferred with 
counsel before making the second confession while the decisions in the earlier cases “relied 
to a substantial degree upon the fact that in each case the accused actually had the advice 
of counsel before the reaffirming confession was made.” Id. at 5.
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attorney present during a pre-trial mental examination.62 However, 
this does not negate the fact that to deny the defendant the assistance 
of counsel before this examination can often have the practical effect 
of substantially abridging, if not eliminating, every right he might have 
to effective assistance by counsel in the preparation of his defense.

In view of the importance of this examination the dangers inherent 
in subjecting the defendant to it without giving him the benefit of an 
attorney’s advice are obvious. The indigent and often uneducated de
fendant will seldom understand the far reaching significance of the 
questions put to him by a trained psychiatrist.628 Questions calling for 
seemingly innocuous answers can be aimed at eliciting the most dam
aging responses. Without the benefit of counsel to advise him it is 
quite likely that the indigent accused will unknowingly provide the 
prosecution with sufficient evidence to secure his conviction by defeat
ing his defense of insanity before the trial has even begun. In such a 
situation the harm done to the defendant’s case is irreparable. When 
the sole issue is the defendant’s sanity at the time of the crime, the 
right to the assistance of counsel is thus as important at the time of 
the defendant’s mental examination as it is at the time of trial itself. 
Indeed the latter can be rendered practically meaningless by a denial 
of the former, as was seen in Hughes.

The decision in Hughes is even more surprising when read in the 
light of Edmonds v. United States63 where, although the court refused 
to condemn the prosecution’s practice of examining the accused prior 
to appointment of counsel, it stated that:

As to whether it is proper for the prosecution to have psychiatric examinations 
of the accused made on its own authority, rather than proceeding by authority 
of the District Court under statutory procedures, we express no view. We think, 
however, that if such an examination is made, the better practice would be to 
obtain the consent of the defense counsel and if, as here, the accused is without 
counsel, to let him retain counsel or have counsel appointed for him before 
proceeding with the examination.64

62 See cases cited note 60 supra.
62a See Leyra v. Denno, 347 U.S. 556 (1953) when the court described the psychiatrist’s 

role in that case as follows:
[TJhe psychiatrist by subtle and suggestive questions simply continued the police 
effort of the past days and nights to induce petitioner to admit his guilt. For an hour 
and a half or more the techniques of a highly trained psychiatrist were used to break 
petitioner’s will in order to get him to say he had murdered his parents, [held: re
sulting confession inadmissible.)

Id. at 559.
63 104 U.S. App. D.C. 144, 260 F.2d 474 (1958).
64 Id. at 148, 260 F.2d at 478. This dictum was weakened even as it was handed down 
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Although in this statement the court refused to go so far as to recognize 
a right on the part of the defendant to have benefit of counsel before 
a mental examination, it clearly acknowledged this as the better policy. 
Viewed in this context Hughes appears to be an unjustifiable regression 
from what was previously the position of the court.

The principal justification offered by the Hughes court for this de
cision was that in conducting its examination of the defendant the 
prosecution was merely seeking to inform itself of the defendant’s 
mental condition.65 Such an explanation is ambiguous at best. If by 
this the court meant that the prosecution’s purpose was not to provide 
itself with testimony which could be used at trial to rebut the defense 
of insanity, it seems to be flatly contradicted by the facts. It is ob
vious from the testimony given by the doctor for the prosecution that 
the examination was made in order to enable the doctor to testify at 
trial regarding the accused’s mental state at the time of the crime,66 
and not merely for the purpose of information. If the court was im
plying that the examination did not deny the defendant any funda
mental rights since its purpose was not to prove that the defendant 
committed the crime but only to determine his mental state at the time 
the act was committed, it seems to ignore the previously mentioned fact 
that the mental responsibility at the time of the act is an essential ele
ment of the mens rea and must be shown to establish guilt.67

Moreover, even if one were to ignore the fact that mental responsibil
ity is an essential element of the crime, it is still dubious whether the 
court is justified in denying the defendant all opportunity for legal 
advice until after the examination had been completed, at least when 
the crime alleged carries with it a relatively short sentence. As will be 
pointed out subsequently, in spite of the Supreme Court’s apparent 
holding in Lynch v. Overholser68 there is still a possibility that even
by the fact that only four judges joined in the per curiam opinion. Two others concurred 
without mentioning the point and three joined in dissent supporting the prosecution’s ac
tion. The split of authority on this issue was expressly mentioned by the trial judge in 
Hughes when he overruled the defense motion to exclude the testimony of the prosecution’s 
psychiatrist. Joint Appendix, p. 141; Hughes v. United States, 306 F.2d 287 (D.C. Cir. 
1962). Nevertheless the office of the United States Attorney for the District of Columbia 
seemed to have accepted the court’s dictum at face value. See Hearings on H.R. 7052, 87th 
Cong., 1st Sess. 75, 79 (1961).

65 306 F.2d at 289.
86 Record, pp. 460, 469-70, 477-78, 517, 538-39, 541-42, Hughes v. United States, 306 

F.2d 287 (D.C. Cir. 1962).
87 See Lindman & McIntyre, The Mentally Disabled and the Law 331 (1961).
88 369 U.S. 705 (1962).
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a defendant who chooses not to assert the insanity defense can be 
acquitted on grounds of insanity over his objection and mandatorily 
committed to a mental hospital for an indefinite period of time.69 As 
long as this possibility exists, there remains the danger that a Hughes- 
type mental examination of the defendant could be used by the prosecu
tion to do what was done in the Lynch case, namely, to provide a basis 
for obtaining an acquittal on the grounds of insanity which would 
result in the automatic commitment of a defendant to a mental insti
tution for a possibly longer period of time than he would have spent in 
jail. If such is the case, when the defendant is without benefit of 
counsel until after the mental examination is conducted, the prosecution 
can well use this mental examination to preclude the court’s acceptance 
of a guilty plea even though the accused’s interests would be better 
served by conviction.

Although, as noted at the outset, some sacrifice of individual liberties 
is necessary in this area of the law, it seems indefensible to argue that 
in spite of the above considerations, the exigencies of the situation de
mand that the defendant be denied all opportunity to be represented 
by counsel in such a crucial state of the proceedings. While some argu
ment might possibly be made for the position that in regards to the 
issue of the defendant’s mental responsibility the scales in the District 
of Columbia are tipped too greatly in favor of the defendant, this in 
no way calls for a denial of the defendant’s fundamental rights. Even 
if the court continues to condone the prosecution’s practice of con
ducting a mental examination of the defendant without first obtaining 
a court order, the very least that should be required is that the de
fendant be afforded effective assistance of counsel to protect his interests 
at this all important stage of the proceedings.

II
The Commitment

Although the problems discussed above occur primarily during the 
course of the mental examination itself, the mere completion of this 
examination does not mean that the defendant’s problems are all behind 

69 This possibility was amply demonstrated in a recent municipal court case in which 
the defendant’s plea of guilty to a misdemeanor was rejected by the trial court judge 
who, citing Lynch for authority, proceeded to order the defendant indefinitely committed 
before trial to a mental hospital on the grounds that the defendant, though not incom
petent, was of “unsound mind.” Alford v. United States, U.S. Crim. No. 1343-61, D.C. 
Munic. Ct., Sept. 21, 1962.
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him. Much to the contrary, unless the examination shows that the de
fendant was, at the time of the crime, and still is mentally sound, the 
events which follow the commitment for observation can give rise to 
even greater problems than those with which the defendant was pre
viously faced. Unless the examination results in an assertion of the 
defendant’s past and present sanity, there is the distinct possibility, 
either before or after the trial, that he will be indefinitely committed 
to a mental institution until declared competent or, as in the case of 
one committed pursuant to an acquittal by reason of insanity, until 
he is certified to be no longer dangerous to himself or others.

The possible dangers that might result from a hospital report that the 
defendant is presently of unsound mind or incompetent or was insane 
at the time of the crime are relatively clear. Whatever the basis of the 
commitment—whether for incompetency, unsoundness of mind, or as 
the result of a verdict, the practical result is to take control of the 
person’s liberty from the hands of the court and to place it in the hands 
of the hospital staff. The statute70 in the District of Columbia commands 
the court to commit if the defendant is found incompetent.71 A hearing, 
even if demanded, will seldom bring a reversal of a doctor’s opinion on 
this point;72 and once the commitment is made, it is generally the doctor 
who must initiate the release. Though the defendant has his remedy of 
habeas corpus,73 it can rather easily be defeated when the hospital 
opposes the release.74 In fairness, it must be admitted that the present 
hospital staff is generally thought to be reasonably conscientious in its 
release procedures;75 yet, the fact that it is not uncommon for defendants 
to remain for years in a hospital for the criminally insane before being 
brought to trial, is inevitably a source of great concern to the lawyer.76

70 D.C. Code Ann. § 24-301(a) (1961).
71 D.C. Code Ann. § 24-301 (a) (1961) provides in part:
If, after such examination and observation, the superintendent of the hospital . . . 
shall report that in his opinion the accused is of unsound mind or mentally incom
petent, such report shall be sufficient to authorize the court to commit by order the 
accused to a hospital . . . unless the accused or the Government objects ....
72 See Model Penal Code, § 4.04, comment (Tent. Draft No. 4, 1955).
73 D.C. Code Ann. § 24-301(g) (1961).
74 See Overholser v. Leach, 103 U.S. App. D.C. 289, 257 F.2d 667 (1958), cert, denied, 

359 U.S. 1013 (1959); Halleck, The Insanity Defense in the District of Columbia—A 
Legal Lorelei, 49 Georgetown L.J. 294, 312-13 (1960).

75 See Durham v. United States, No. 16837, D.C. Cir., July 5, 1962; Hough v. United 
States, 106 U.S. App. D.C. 192, 271 F.2d 458 (1959).

76 See Krash, The Durham Rule and Judicial Administration of the Insanity Defense 
in the District of Columbia, 70 Yale L.J. 905, 919 (1961).
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THE PROBLEM OF COMMITMENT WITHOUT TRIAL

Even more disturbing to the counsel for the incompetent client is 
the fact that the statute makes no provision for a defendant who, though 
found incompetent, has valid grounds for attacking the criminal charge 
on its merits. Such might be the case when an indictment is barred as a 
matter of law or when there is an intrinsic defect in the prosecutor’s 
case. Counsel who suspect such infirmities in the government’s case 
might delay the motion for examination until these issues could be 
resolved by pre-trial motion, particularly where the factual basis of the 
motion attacking the government’s case must be established by testimony 
of the accused. However, once the defendant’s incompetency is estab
lished, it seems that even pre-trial motions are foreclosed.

The problem is more acute when the defense is such that it must be 
raised at trial. In some cases, the assistance of the defendant may not be 
necessary, as where the competency or credibility of the government’s 
witnesses can be entirely destroyed on cross examination, preventing 
the establishment of a prima facie case. Similarly, a defective indictment 
or information which could ordinarily be cured by the prosecutor’s 
timely motion to amend, or by dismissal and reindictment, may well 
result in an acquittal when made the basis of a defense motion for 
judgment at the close of the government’s case. On the other hand, 
counsel may anticipate being able to do no more than produce a sharp 
conflict in testimony which he feels is almost certain to place a reason
able doubt in the minds of the jury. In all of these cases, the law 
detains the accused with the criminally insane, under the cloud of an 
accusation from which he cannot exculpate himself, while the advantages 
of a speedy trial to a defense on the merits are quickly eroded.

It has been suggested that an accused who alleges a good faith defense 
on the merits should be permitted, if he chooses, to go to trial on the 
merits, notwithstanding his incompetency.77 If a verdict of guilty is 
returned, a hearing on the issue of competency could be had, and if the 
defendant is found incompetent, the verdict set aside, and the defendant 
committed until he had recovered sufficiently to be retried.78 This 
suggestion is not without merit. It relieves defense counsel from the 
necessity of making a prejudicial election when the defendant appears 

77 Foote, A Comment on Pre-Trial Commitment of Criminal Defendants, 108 U. Pa. 
L. Rev. 832, 845 (1960).

78 This procedure was used in an interesting English case, Regina v. Roberts, [1954] 
2 Q.B. 329, but was rejected in Regina v. Beynon [1957] 2 Q.B. 111.
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innocent but is of questionable competency. The proposal would also 
remedy the apparent injustice of committing one who has a known and 
valid defense without giving him the benefit of civil commitment 
procedure.79 Further, it would diminish the possibility that an affirma
tive defense would be impaired by delay through the loss of valuable 
evidence.80 However, although this suggestion has merit when the 
defense is based on legal defects in the government’s case, it would 
involve substantial problems should the question of guilt actually be
come one for the jury. Often the mental illnesses which produce criminal 
conduct involve manifestations such as a desire for punishment or a 
deep and incomprehensible apathy, which would make it precarious to 
place one so afflicted on the stand. Yet, defendants who do not take 
the stand in their own defense are seldom acquitted by juries.81 More
over, assuming a defendant committed as incompetent is gradually 
responding to treatment, a possible extension of this suggestion would 
seem to be that, though still “incompetent” in the legal sense, he should 
be able to demand retrial whenever he or his counsel assert that his im
proved condition has enabled him to produce previously undiscovered 
evidence or more convincing testimony on the merits. Although frivolous 
allegations might be guarded against by a pre-trial procedure placing on 
the defendant the burden of manifesting a well-founded defense,82 judging 
from the number of habeas corpus and new trial motions now filed by 
mental patients,83 such demands would be frequent. The defendant 
would have nothing to lose by repeated “trials,” and the law of averages 
would favor an eventual acquittal. In short, without effective safeguards, 
the dignity of the trial itself would be severely compromised.

An alternative procedure might allow the trial to proceed, the question 
of competency being submitted to the jury along with the issue of guilt. 
However, there is the definite possibility that the juror’s total view of the 

79 See United States v. Barnes, 75 F. Supp. 60 (S.D. Cal. 1959).
80 See Taylor v. United States, 99 U.S. App. D.C. 183, 186, 238 F.2d 259, 262 (1956); 

United States v. Chase, 135 F. Supp. 230, 233 (N.D. Ill. 1955).
81 See Train, The Prisoner at the Bar 209-12 (1926), cited in McCormick, Evidence 

280 (1954) (out of 23 defendants who failed to take the stand there were 21 convictions, 
1 acquittal, and 1 hung jury).

82 Foote, supra note 77, at 846 n.43.
83 Saint Elizabeths Hospital reported answering 389 such motions in fiscal 1961. U.S. 

Dep’t of Health, Education & Welfare, Annual Report 387 (1961). In addition, it is 
estimated that hundreds of such writs are initially dismissed by the court as frivolous 
without being referred to the hospital.
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defendant’s guilt will affect his opinion of the defendant’s competency, 
with the result that an unbiased finding on either issue might be 
precluded. Further, the logical tangle which faces the trial judge who 
is required to submit this additional issue to the jury makes the proce
dure extremely clumsy.84 For these reasons it seems to have been aban
doned in the majority of states in which it has been tried.85

Much more workable seems the suggestion that a strict limitation be 
placed upon the length of time a prosecutor may hold a charge in 
abeyance, a limitation geared, for instance, to the average length of 
sentence generally imposed for commission of the crime charged.86 
This would at least provide protection against disproportionate confine
ment. Moreover, the hospital should be required to submit to the court 
at frequent intervals a detailed report containing a recent diagnosis, 
description of the course of treatment and provisional prognosis, and 
psychiatrists of the defendant’s own choosing should have ready access 
to him and the right to challenge these reports.87 Finally, it seems 
clear that where measurable improvement in the patient’s condition is 
unlikely, the charge should be nol-prossed as soon as this is ascertained, 
and civil commitment initiated.88 In this manner the disadvantages 

84 See James, Jurors’ Assessment of Criminal Responsibility, 7 Social Problems 58 
(1958).

85 See Weihofen, Mental Disorder as a Criminal Defense 457-58 (1954).
86 This is the current practice in the United States Attorney’s Office. However, the 

possibility of a repetition of the offense and resulting public criticism may discourage 
dismissal of charges against an accused considered dangerous. A statutory requirement of 
dismissal in such cases would indirectly protect the accused by precluding charges of 
laxity against the U.S. Attorney.

87 Judicial Conference of the District of Columbia, Proceedings, May 26, 1960, at 65. 
This right would be also accorded the accused under section (g)(2) of the proposed 
amendments to § 24-301. H.R. Rep. No. 563, 87th Cong., 1st Sess. 13 (1961).

88 See the concurring opinion of Judge Fahy in Ragsdale v. Overholser, 108 U.S. App. 
D.C. 308, 314, 281 F.2d 943, 950 (1960). However, the possibility of a nolle prosequi of 
charges may pose a difficulty for the doctors. Though they feel this is necessary, they 
will not seek it unless it is rather certain that the Mental Health Commission will ap
prove a civil commitment, since if the defendant is released from the hospital, the purpose 
of the nolle will be defeated. Similarly, if a trial is so long delayed by defendant’s incom
petency that prosecution would be impractical, a certification of competency at this time 
might result in a dismissal or acquittal of a dangerous person who could not meet the 
test for civil commitment. Hence, the individual doctor who knows the patient is now 
competent to stand trial, but also knows that further confinement is necessary to effect 
complete cure or to protect the community is faced with a dilemma. Lacking a deep 
regard for what he may regard as irrelevant legalisms, he may decide to use his good 
common sense and oppose the certification of competency.
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which are imposed upon the incompetent defendant with a valid 
defense on the merits are reduced to the greatest extent possible.

COMMITTING THE COMPETENT

While the commitment of one duly adjudged incompetent results 
in a substantial abridgment of his liberties, there is little doubt but that 
such a procedure is necessary and just. Similarly, the mandatory 
commitment of one who successfully pleads the defense of insanity 
seems to be a justifiable means to insure that those who are dangerous 
to themselves or others are not released upon society before recovery. 
Aside from these two situations, however, there seems to be little 
justification for the indefinite commitment of one to a mental hospital 
without resort to civil commitment procedures. Nevertheless, recent 
events have indicated that such a result is possible under the language 
of section 24-301 (a) of the District of Columbia Code which, authorizes 
the commitment of one charged with a crime if he is “of unsound mind.”89 *

The question of the meaning to be attributed to the term “of unsound 
mind,” as used in section 24-301 (a), was first presented to the court in 
the case of District oj Columbia v. Williams?0 In that case the defendant 
was charged in municipal court with being drunk in public, to which he 
pleaded guilty. The court then “requested mental observation” of the 
prisoner. The hospital report indicated that defendant was psychotic 
and dangerous to himself and others.91 Subsequently, the court, sitting 
without a jury, held a hearing on the issue of Williams’ sanity, found 

Where the offense charged is a misdemeanor, the comparatively minor nature of the 
charge is bound to encourage the occasional recommendation of a non-judicial disposi
tion. The Municipal Court files are replete with letters recommending that charges be 
nol-prossed and the patient referred to an alcoholic rehabilitation clinic, or to another 
hospital with which the doctor has arranged an admission. E.g., District of Columbia v. 
Fuller, D.C. Crim. No. 18879-62, Munic. Ct. D.C. (1962); United States v. Short, 
U.S. Crim. No. 4140, 41-62, Munic. Ct. D.C. (1962); District of Columbia v. Ripple, 
D.C. Crim. No. 20825-62, Munic. Ct. D.C. (1962); United States v. Kelly, U.S. Crim. 
No. 2657-60, Munic. Ct. D.C. (1960), (“mild” mental defective referred to Depart
ment of Vocational Rehabilitation for job training).

89 D.C. Code Ann. § 24-301 (a) provides in part:
If, after such examination and observation, the superintendent of the hospital, in the 
case of a mental hospital, or the chief psychiatrist of the District of Columbia Gen
eral Hospital, in the case of District of Columbia General Hospital shall report that 
in his opinion the accused is of unsound mind or mentally incompetent, such report 
shall be sufficient to authorize the court to commit by order the accused to a hospital 
for the mentally ill ... .
99 D.C. Crim. No. 2196-58, Munic. Ct. D.C., Feb. 3, 1958.
91 Williams v. Overholser, 104 U.S. App. D.C. 18, 19, 259 F.2d 175, 176 (1958).
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him “of unsound mind,” and after setting aside the plea and judgment 
of guilty, signed an order committing him under section 24-301 (a). The 
court did not indicate whether or not the defendant was “mentally 
incompetent so as to be unable to understand the proceedings against 
him or properly to assist in his own defense” as required by 24-301 (a).92 
On a writ of habeas corpus, the district court found the detention illegal 
in that the commitment was made without a finding that the defendant 
was incompetent to stand trial and ordered that the writ issue unless 
such a determination be made within ten days.93 In an opinion filed 
with the order, however, the district judge observed that:

If ... he is found incompetent to stand trial he will be committed under the 
statute to a mental hospital. If he is found competent to stand trial, he will have 
his trial, and whether convicted or acquitted he will be returned to the mental 
hospital under the prior commitment on unsoundness of mind.94

The district court thus ruled that section 24-301 (a) distinguishes be
tween the two mental conditions, namely, unsound mind and competency 
to stand trial. The court felt that the disjunctive in section 24-301 (a) 
was meaningful and that a defendant could be committed under either 
condition, although a finding as to competency to stand trial must be 
made before there can be any commitment prior to trial.95

The court of appeals agreed with the district court that a determination 
of the defendant’s competency to stand trial must be made before an 
indefinite pre-trial commitment but reached a different conclusion as to 
the post-trial effect of the disjunctive in 24-301 (a).96 The court felt 
that the district court had erred in finding that a defendant could be 
committed subsequent to trial, under a finding of unsoundness of mind.97 
It believed that the disjunctive in 24-301 (a) was meaningless and that 
the only purpose of 24-301 (a) is to determine “whether an accused 
person can understand the proceedings against him and properly assist 
in his defense.”98 “The last sentence, of 301(a) as we read it in its 
context,” said the court, “comes only to this; the court shall order the 
accused confined in a mental hospital if it finds that because of unsound

92 See Williams v. Overholser, 162 F. Supp. 514, 517 (D.D.C.), rev’d, 104 U.S. App. 
D.C. 18, 259 F.2d 175 (1958).

92 Ibid.
94 Ibid.
99 Ibid.
99 104 U.S. App. D.C. 18, 19, 259 F.2d 176 (1958).
97 Id. at 19-20, 259 F.2d at 176-77.
98 Id. at 20, 259 F.2d at 177.
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ness of mind or for any other reason he is mentally incompetent to stand 
trial.”99 The court of appeals took the opportunity to correctly point out 
that the District of Columbia had elaborate provisions for the civil 
commitment of the insane,100 which included a report of the Mental 
Health Commission, a jury verdict, and a district court order, the 
bypassing of which, when the person thought to be insane is merely 
accused of crime, “would raise serious questions of due process of law 
and equal protection of the laws.”101

However, a recent Supreme Court ruling has placed the Williams 
decision in serious doubt. In Lynch v. Overholser102 the Supreme Court 
construed the disjunctive in section 24-301 (a) as meaningful and 
clearly distinguished soundness of mind from competency to stand trial 
in 24-301 (a). The court said there:

Section 24-301 (a) provides a procedure for confining an accused who, though 
found competent to stand trial, is nonetheless committable as a person of unsound 
mind. That section permits the trial judge to act “prior to the imposition of 
sentence or prior to the expiration of any period of probation,” if he has reason 
to believe that the accused “is of unsound mind or is mentally incompetent so 
as to be unable to understand the proceedings against him.” . . . The statute 
provides for a preliminary examination by a hospital staff, and then “if the court 
shall find the accused to be then of unsound mind or mentally incompetent to 
stand trial, the court shall order the accused confined to a hospital for the 
mentally ill.” . . . This inquiry, therefore, is not limited to the accused’s compe
tence to stand trial; the judge may consider, as well, whether the accused is 
presently committable as a person of unsound mind.103

At first blush this interpretation of section 24-301 (a) seems vulnerable 
to a constitutional attack. It appears that the Supreme Court might 
be permitting a pre-trial commitment on the basis of “unsound mind” 
without regard to the accused’s competence to stand trial. If “unsound 
mind,” the test used in the civil commitment statute,104 is to be a 
justification for commitment by the court without reference to compe
tency or guilt, then to deny the civil procedural protections to one merely 
because he is under a criminal charge is arbitrary classification in the 
extreme. The mere fact that one is charged with a crime has no necessary

99 Id. at 19, 259 F.2d at 176.
100 D.C. Code Ann. §§ 21-310 to -333 (1961).
101 104 U.S. App. D.C. at 19, 259 F.2d at 177 (1958).
102 369 U.S. 705 (1962).
103 Id. at 718-19.
104 D.C. Code Ann. § 21-311 (1961).
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correlation to the presence of mental illness,105 and the denial of 
procedural protection on this basis is unjustifiable.

Admittedly, the language in Lynch appears inconsistent with the con
struction given 24-301 (a) by Williams. But to answer the question 
whether Lynch completely overrules the court of appeals in Williams 
and affirms the district court, the entire background and content of the 
former case must be reviewed.

In Lynch the Supreme Court was faced with the problem of whether 
an accused who pleaded guilty without raising the defense of insanity 
could be automatically committed under section 24-301 (d) when, over 
his objection, he is acquitted by reason of insanity. In that case the trial 
court had refused to accept defendant’s plea of guilty and, after over
ruling defense objections to the introduction of evidence on insanity, 
found the defendant not guilty by reason of insanity, ordering him 
committed under section 24-301 (d).106 * In reversing this decision the 
Supreme Court held that 24-301 (d) was not applicable to such a case 
since the congressional purpose of reassuring the public that dangerous 
persons would not be set free did not require the automatic commitment 
of those who intelligently chose to plead guilty.

In so ruling, however, the Court seemingly frustrated a clearly 
enunciated congressional desire to protect society against the automatic 
release of defendants acquitted by reason of insanity and still dangerous 
to themselves or others. The danger that such a release might occur under 
the holding in Lynch arises from the fact that the Court of Appeals for 
the District of Columbia had previously ruled in Carter v. United 
States101 that it is the duty of the court to raise the defense of insanity 
when it is obvious that this defense exists, even though the defendant 
neither pleaded nor relied upon it at trial, so as to bring into play 
the mandatory commitment provisions of section 24-301 (d). The court 
of appeals said that the bench and bar have

the responsibility of endeavoring to reach at the earliest possible stage—ideally 
prior to trial and sentence—the approach to a particular case which appears most 
just and appropriate, having regard to the individual’s mental condition, his his

105 Frigillana v. United States, No. 16493, D.C. Cir., June 19, 1962.
106 D.C. Code Ann. § 24-301(d) (1961), provides:
If any person tried upon an indictment or information for an offense, or tried in the 
juvenile court of the District of Columbia for an offense, is acquitted solely on the 
ground that he was insane at the time of its commission, the court shall order such 
person to be confined in a hospital for the mentally ill.
lot 109 U.S. App. D.C. 405, 283 F.2d 200 (1960).
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tory, and the possibility of rehabilitating him and restoring him to usefulness 
in the community.108

Subsequently, the court reiterated this same position by stating that the 
trial judge has “almost a positive duty” to see that no person is convicted 
who was not responsible for his acts at the time of the alleged com
mission of the crime.109 Reading this together with the result in the 
Lynch case, we see that where the defendant obviously has a valid 
defense of insanity the court still has a duty to raise this defense, even 
though the defendant himself chooses neither to plead nor affirmatively 
rely upon this defense at trial. This would seem to make possible a 
situation in which the defendant can be acquitted by reason of insanity 
but cannot be automatically committed to a mental institution under the 
mandatory commitment provisions of section 24-301(d). This turn of 
events, however, seems to conflict sharply with the clear intent of 
Congress in enacting the mandatory commitment law, namely, to insure 
that defendants acquitted of a crime by reason of insanity are not 
released upon society until the hospital staff has determined that they 
are no longer dangerous to themselves or others.

Thus, a gap was seemingly created in the protective criminal commit
ment procedures and the congressional design of protecting the com
munity from the dangers of the mentally deranged appeared to have been 
frustrated. Apparently, it was with this in mind that the Supreme Court 
gave meaning to the disjunctive in section 24-301 (a), by distinguishing 
between unsoundness of mind and incompetency to stand trial, thus 
adding to 24-301 (a) a post-trial commitment procedure not recognized 
by the court of appeals in Williams. By so doing the Court established 
a procedure under section 24-301 (a) whereby the accused can be 
committed after a hearing, without a jury, when he has been found not 
guilty by reason of insanity, although not having pleaded insanity as a 
defense.

Though the language in Lynch is somewhat ambiguous, it appears, in 
light of the entire opinion, that the Supreme Court did not mean that 
there could be a pre-trial commitment under the “unsound mind” 
provision of 24-301 (a), as long as the accused is competent to stand

108 Id. at 408, 283 F.2d at 203; see Overholser v. Lynch, 109 U.S. App. D.C. 404, 408, 
288 F.2d 388, 392 (1961), rev’d on other grounds, 369 U.S. 70S (1962). But see Patton 
v. United States, 281 U.S. 276, 307-08 (1930); Kercheval v. United States, 274 U.S. 220, 
223 (1927).

109 This particular phrasing was used in Overholser v. Lynch, supra note 108 at 409, 
288 F.2d at 393.
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trial. The Court limited its discussion and opinion to the post-trial 
commitment of one who has been found not guilty by reason of in
sanity, despite his own assertion of sanity.110 As the Court said:

We decide in this case only that if the defendant, despite his own assertions of 
sanity, is found not guilty by reason of insanity, § 24-301 (d) does not apply. 
If commitment is then considered warranted, it must be accomplished either by 
resorting to § 24-301 (a) or by recourse to the civil commitment provisions in 
Title 21 of the D. C. Code.111

However, it is still questionable whether the Supreme Court’s interpre
tation of section 24-301 (a) is justifiable.112 The actual meaning and 
intent of that section is by no means clear nor is its legislative history113 
or background114 of great utility in making this determination. Initially, 
although it is doubtful whether Congress ever intended this interpre
tation of section 24-301 (a), it might appear that the Supreme Court was 
justified in its interpretation, keeping in mind the dominant congressional 
intent in the enactment of section 24-301 (d). Moreover, the section 
does give the accused greater procedural safeguards than are available 
under the mandatory commitment provision of section 24-301 (d). If 
the defendant is acquitted as in Lynch there is no presumption that he 
is presently insane or of unsound mind as in section 24-301 (d). Also, 
contrary to section 24-301 (d), it is irrelevant that he was insane at the 
time of the “crime.” The only determination to be made is whether the 
defendant is, at present, of unsound mind. Finally, section 24-301 (a) 

110 It is of interest to note that the Supreme Court did not mention the Williams de
cision, although cited in petitioner’s brief. Brief for Petitioner, p. 16, Lynch v. Overholser 
369 U.S. 70S (1962).

111 369 U.S. at 719-20.
112 Although not presented in the opinion, a literal reading of 301(a), as interpreted 

by the Supreme Court, discloses that the situation would be the same if the defendant 
had been convicted, i.e., he could be committed of “unsound mind” before sentencing 
when convicted of a crime. Section 24-301 (a) reads in part: “Whenever . . . prior to the 
imposition of sentence ... it shall appear to the court . . . that the accused is of unsound 
mind ... the court may order the accused committed . . . .” However, this interpretation 
is not necessary to effectuate the congressional design that dangerous persons not be set 
free since section 24-302 provides for the transfer of mentally ill convicts to mental hos
pitals for the duration of their mental illness. Lynch v. Overholser, 369 U.S. 70S (1962); 
see Carter v. United States, 108 U.S. App. D.C. 40S, 408, 283 F.2d 200, 203 (1960).

H’ See Act of Aug. 9, 1955, ch. 673, 69 Stat. 609; Act of July 2, 1945, ch. 217, 59 
Stat. 311; Act of April 14, 1906, ch. 1624, 34 Stat. 113.

114 See S. Rep. No. 1170, 84th Cong., 1st Sess. (1955); H.R. Rep. No. 892, 84th Cong., 
1st Sess. (1955); H.R. Rep. No. 753, 79th Cong., 1st Sess. (1945); H.R. Rep. No. 2761, 
59th Cong., 1st Sess. (1906).
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requires that in the determination of this issue, if it appears to the court 
that defendant is of unsound mind, he must be put under psychiatric 
observation and, in the event he is found of unsound mind by the 
hospital, he is entitled to a hearing on this issue by the court, without 
a jury.

However, exactly what is the meaning of “unsound mind” for 
purposes of section 24-301 (a) has never been clarified.115 116 Nowhere in 
that section is this terminology defined or explained. Since the Supreme 
Court’s interpretation of section 24-301 (a) was designed to carry out 
the congressional intent of protecting the public from the danger of 
deranged criminals, it would seem to follow that “unsound mind” in this 
context was interpreted by the Court to mean “dangerous to himself or 
others.”118 This, however, is the basic test for release under section 
25-301 (e).117 The “unsound mind” standard is also applied in the civil 
commitment and release procedures.118 But, for purposes of a civil 
commitment, a finding that a man is “dangerous to others” is not 
ordinarily sufficient to commit.119 For these reasons, whether the 
“dangerous to himself or others” standard is sufficient to justify the 
indefinite commitment of a defendant without the safeguards of a civil 
proceeding is indeed doubtful.120

115 Unsoundness of mind has often been equated with general insanity. See Gunther 
v. United States, 94 U.S. App. D.C. 243, 215 F.2d 493 (1954) ; Haislip v. United States, 
76 U.S. App. D.C. 91, 129 F.2d 53 (1942).

116 E.g., in Williams a finding by the hospital psychiatrist that defendant was “psy
chotic and dangerous to himself and others” resulted in a determination by the court 
that defendant was “of unsound mind.” 104 U.S. App. D.C. 18, 19, 259 F.2d 175, 176 
(1958); see Overholser v. Leach, 103 U.S. App. D.C. 289, 292, 257 F.2d 667, 670 (1958) 
cert, denied, 369 U.S. 1013 (1959) ; Durham v. United States, 99 U.S. App. D.C. 132, 
133-34, 237 F.2d 760, 761-62 (1956).

117 See Overholser v. Russell, 108 U.S. App. D.C. 400, 283 F.2d 195 (1960). However, 
under section 24-301 (e) “dangerous to himself or the community” has been interpreted 
to mean he will not be guilty of another crime, even a minor one. Id. at 403, 283 F.2d 
at 198. Such a stringent test under 24-301 (a) would be difficult to justify.

118 D.C. Code Ann. § 21-310 to -333 (1961).
ns In the Matter of Williams, 157 F. Supp. 871 (D.D.C.), aff’d 102 U.S. App. D.C. 

248, 252 F.2d 629 (1958). But see D.C. Code Ann. § 21-326 (1961), authorizing the police 
to apprehend in public places those who the police believe to be of unsound mind and 
dangerous to the rights of others.

12° A due process problem arises from the vagueness of the term “unsound mind.” 
While the due process “vagueness of standard” question ordinarily arises where a criminal 
statute defining a crime is indefinite [e.g., General Motors Corp. v. Blevins, 144 F. Supp. 
381 (D. Colo. 1956); In re Newborn, 53 Cal. 2d 786, 350 P.2d 116, 3 Cal. Reptr. 364 
(I960)], it is no less a constitutional violation where the statute requires the court to 
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Another problem created by the Supreme Court’s interpretation of 
section 24-301 (a) is that of release. Other than a habeas corpus 
proceeding under section 24-301 (g) there is no procedure available 
under section 24-301 for the release of one committed for unsoundness 
of mind.121 Release under section 24-301 (b) is not provided for since 
this is only applicable to one who is incompetent to stand trial, nor is 
release possible under section 24-301 (e) since it is specifically limited 
to section 24-301 (d) commitments. This presents a due process problem 
in that it is basically unfair that a person summarily committed in this 
way has no adequately defined release procedures available to him. The 
want of release procedures places excessive power in the hands of the 
court and might well lead to arbitrary practice. It is this lack of an 
adequate release procedure that gives rise to the notion that Congress 
never considered the possibility that 24-301 (a) would receive the con
struction given it by the Supreme Court in Lynch.122

Evaluating the wisdom of the Supreme Court’s Lynch decision in the 
light of these various considerations, it is difficult to escape the conclusion 
that by giving meaning to the term “of unsound mind” the Court has 
failed to alleviate the plight of the defendant who chooses not to assert 
a legitimate defense of insanity. The decision indicates that such a 
defendant still has no right to have his plea of guilty accepted and that 
if he is acquitted by reason of insanity and then found to be “of un
sound mind,” he can still be committed under the criminal commitment 
provisions. Although a hearing seems required before such a determi
nation can be made, the protection afforded by this requirement is of 
little value if the courts interpret “of unsound mind” to mean “dangerous 
to himself or others.” The only solution seems to be for the courts to 
completely re-examine their present position concerning both the right 
of the defendant to have his plea of guilty accepted and the scope of 
the trial judge’s duty and power to raise the defense sua sponte. There 
is clear merit in the judicial recognition of an ethical duty not to convict 
one who has a valid defense of insanity—but this duty should not lead 
the court to raise the defense if the defendant has deliberately and
make an arbitrary judgment, without a definite standard, that the accused is “of un
sound mind.” See Cramp v. Board of Public Inst., 368 U.S. 278 (1961).

121 See Williams v. Overholser, 162 F. Supp. 514 (D.D.C. 1958).
122 In a subsequent case, on facts similar to those in Lynch, a district court judge 

ruled that 301(a) was not applicable. Fisher v. Overholser, Habeas Corpus No. 227-62, 
D.D.C., June 14, 1962. Lynch has also been construed to permit pre-trial commitment for 
unsoundness of mind under 24-301 (a) even though defendant was competent to stand trial. 
United States v. Alford, Crim. No. 1343-61, Munic. Ct. D.C., Sept. 21, 1962.
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intelligently chosen not to assert it. Where he has made such a choice, 
justice seems to require that the court abide by it, and if hospitalization 
beyond the term of the sentence is deemed necessary, resort could and 
should properly be made to the civil commitment procedures.

Conclusion

Pre-trial commitment procedure in the District of Columbia has 
evolved from a simple procedure for an examination to better enable a 
trial judge to determine competency, into a complex and integral part 
of the tactics of the criminal trial. By injecting the issue of the 
defendant’s mental responsibility for his criminal acts within the scope 
of the examination, the courts have created additional problems both 
for themselves and for the defendant. One such problem is that the fear 
of self-incrimination will induce the defendant to refuse to cooperate with 
the examining psychiatrist so that even a determination as to competency 
is rendered impossible. One possible solution to this problem would be 
to allow separate examinations into the issues of competency and 
responsibility, and declare that any statements made during the former 
examination are inadmissible at trial. This would encourage full dis
closure at the competency examination so as to make an accurate 
determination as to that issue possible. At the same time it would not 
increase the burdens of the prosecution, especially if the previously 
suggested sanctions for the defendant’s refusal to reasonably cooperate 
are adopted and applied.

As to the special problems which the indigent defendant must face, 
the most obvious solution would seem to be the earlier appointment of 
counsel and the adoption of a rule that counsel must be notified of any 
mental examination of the defendant which the prosecution might 
conduct. The protections afforded by this latter provision should also 
be secured by making the prosecution’s use of any testimony based upon 
such an examination conditioned upon obtaining the consent of defense 
counsel before conducting it. These protections would obviate both 
the problems of delay and denial of effective counsel which now stand 
in the path of the indigent defendant.

The problem presented by the actual commitment of the incompetent 
accused who has a valid defense on the merits is not susceptible of such 
an easy solution. Unless this defense can be successfully asserted by 
way of pre-trial motion before commitment is made, it seems inevitable 
that in more than a few cases a prolonged commitment will cause valid 
defenses to erode with time, with the result that the suspicion of guilt
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will never be erased. However, as previously pointed out, this burden 
can be alleviated to a large extent by dismissal of charges when the 
length of the commitment reaches the length of the ordinary sentence 
which would follow a finding of guilt. Similarly, the requirements that 
there be frequent hospital reports and that the defendant have access 
to an outside psychiatrist would also serve to remove many of the 
shortcomings of the present practice.

Of the last problem discussed all that can be said is that by giving 
new meaning to the vague and previously undefined term, “of unsound 
mind,” the Supreme Court seems to have engaged in the most dangerous 
kind of legal semantics. If a defendant who refuses to assert a valid 
defense of insanity cannot be committed under the mandatory commit
ment laws of the District of Columbia, then surely he should not be 
committed on the grounds that he is “of unsound mind” within the 
meaning of that section of the Code providing for the commitment of 
the incompetent. If the Court’s interpretation of the mandatory commit
ment statute created a gap in the law, then it is the function of the 
legislature, not the judiciary, to close that gap—if, indeed, it should be 
closed at all.

In conclusion, it can safely be pointed out that the duty of protecting 
the rights of the defendant in this as in other areas lies not so much 
with the legislatures as it does with the courts who daily interpret and 
apply the laws. For this reason the most effective means of protecting 
the defendant from all procedural abuses is not the mere enactment of 
additional legislative safeguards but rather the continued awareness 
on the part of the judiciary of the admonition expressed by the Supreme 
Court when it stated:

We fully recognize the danger of a deprivation of due process in proceedings 
dealing with persons charged with insanity . . . and the special importance of 
maintaining the basic interests of liberty in a class of cases where the law though 
“fair on its face and impartial in appearance” may be open to serious abuses 
... if the substantial rights of the persons charged are not adequately safe

guarded at every stage of the proceeding.123
Herman P. Eberharter 
Austin M. O’Toole 
Robert L. Parks* *

123 Minnesota ex rel. Pearson v. Probate Court of Ramsey County, 309 U.S. 270, 276- 
77 (1940).

* The authors gratefully acknowledge the advice and criticism rendered during the prep
aration of this note by Mr. Joshua Okun, Project Director, Standing Committee on 
“Problems Connected with Mental Examination of the Accused in Criminal Cases, Before 
Trial,” Judicial Conference of the District of Columbia Circuit.



RECENT DECISIONS
CONSTITUTIONAL LAW—The State oe New York, by Using Its Public 

School System To Encourage Recitation of a Prayer Written by 
State Officials, Established a Government Program To Further 
Religious Beliefs in Violation of the First Amendment of the Con
stitution. Engel v. Vitale, 370 U.S. 421 (1962).

The New York State Board of Regents, in the exercise of its authority over 
the state’s educational policies, adopted in 1951 a “Statement on Moral and 
Spiritual Training in the Schools.” The Statement recommended that at the 
commencement of each school day, the act of allegiance to the flag “might well 
be joined with” the following twenty-two word prayer: “Almighty God, we 
acknowledge our dependence upon Thee, and we beg Thy blessings upon us, 
our parents, our teachers, and our country.” The regents authored the prayer 
and urged that the Statement “be subscribed to by all men and women of good 
will.” The respondent Board of Education of Union Free School District No. 
9, New Hyde Park, New York, acting in its official capacity, followed the 
recommendation and directed the recitation of the prayer at the beginning of 
each school day. The petitioners, parents of ten pupils who attend District 
No. 9 schools, brought an action in a New York State court to discontinue the 
practice because the prayer was contrary to the religious beliefs and practices 
of themselves and their children. The New York Court of Appeals upheld 
lower court orders permitting continued use of the prayer.1 After granting 
certiorari, the United States Supreme Court reversed. Held, the State of New 
York, by using its public school system to encourage recitation of a prayer 
written by state officials, established a government program to further religious 
beliefs in violation of the first amendment of the Constitution.2

The Supreme Court’s concern with the first amendment and church-state 
relations began primarily in 1878 when it sustained the validity of a criminal 
statute prohibiting bigamy as applied to a Mormon practicing polygamy in 
accord with religious teachings.3 Since then, this has been a recurring question 
which the Court has answered at various times by ruling invalid a statute 
compelling parents to send their children to public rather than parochial or 
private schools;4 by allowing the expenditure of public funds to buy school 
books,5 and to provide bus transportation6 for private-school students; by 

1 10 N.Y.2d 174, 176 N.E.2d 579 (1961), affirming 11 App. Div. 340, 206 N.Y.S.2d 
183 (1960).

2 Engel v. Vitale, 370 U.S. 421 (1962).
3 Reynolds v. United States, 98 U.S. 145 (1878). The church-state problem confronted 

the Court at an earlier date, however. See, e.g., Vidal v. Girard’s Ex’rs, 43 U.S. (2 How.) 
126 (1844).

4 See Pierce v. Society of Sisters, 268 U.S. 510 (1925).
5 See Cochran v. Louisiana State Bd. of Educ., 281 U.S. 370 (1930).
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forbidding the compulsory recitation of the salute to the flag as contrary to 
some religious bans against the worship of a “graven image;”6 7 by enforcing 
Sunday Blue Laws;8 by approving religious-oriented “released time” pro
grams ;9 and by condemning a religious test oath.10 In so holding, the Court has 
clearly stated that the fourteenth amendment makes first amendment rights 
and prohibitions binding upon the states.11

For purposes of defining the limits of the establishment clause, the landmark 
case is the Court’s opinion in McCollum v. Board of Educ.12 where it was held 
that a state violated the first amendment’s prohibition against the establishment 
of a religion by allowing religious instruction by private religious groups on 
public school grounds during regular school hours. In so holding, the Court 
placed its stamp of approval on a literal interpretation and application of the 
first amendment’s religious guarantees.

In the instant case, the Court once again based its conclusion upon an 
extremely literal reading of the first amendment.13 It rejects as immaterial the 
fact that the prayer in question was non-denominational and that its recitation 
was purely voluntary by emphasizing that the establishment clause prohibits 
any state prescription of a religious exercise, regardless of whether the part
icular exercise is neutral or its observance non-coerced.14 Since the prayer in 
the instant case was admittedly a religious exercise, by composing it and en
couraging its recitation as a regular part of the school day, the state had taken 
a step, albeit a small one, towards the establishment of an official religion, and 
in so doing had clearly overstepped the boundaries laid down in McCollum.

This literal interpretation, as utilized by the instant Court, is largely 
grounded upon an examination of the historical abyss surrounding the 
adoption of the first amendment.15 Thus, Justice Black examines in detail 

6 Everson v. Board of Educ., 330 U.S. 1 (1947).
7 West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).
8 Gallagher v. Crown Kosher Super Market, Inc., 366 U.S. 617 (1961); Braunfield v. 

Brown, 366 U.S. 599 (1961); Two Guys from Harrison-Allentown, Inc., v. McGinley, 366 
U.S. 582 (1961) ; McGowan v. Maryland, 366 U.S. 420 (1961).

9 Zorach v. Clauson, 343 U.S. 306, 308 (1952).
10 Torcaso v. Watkins, 367 U.S. 488 (1961).
11 E.g., Cantwell v. Connecticut, 310 U.S. 296 (1940).
12 333 U.S. 203 (1948).
13 This absolutist view of the first amendment is best illustrated by an interview given 

by Mr. Justice Black to a New York University Law School professor in which the 
Justice said the first amendment’s proscription that “Congress shall make no law” means 
just that: “‘no law’ means no law.” Justice Black and First Amendment “Absolutes”: 
A Public Interview, 37 N.Y.U.L. Rev. 549, 553 (1962).

14 370 U.S. at 430.
15 This historical period has been exhaustively scrutinized. See, e.g., Torcaso v. Watkins, 

367 U.S. 488, 491-92 (1961); McGowan v. Maryland, 366 U.S. 420, 434 , 437-41 (1961); 
McCollum v. Board of Educ., 333 U.S. 203, 219 (1948); Everson v. Board of Educ., 330
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the history of “governmentally established religions,” and the evolution of the 
first amendment as a bulwark against such a union of church and state.16 
From this inquiry he concludes that the underlying purpose of the first amend
ment’s establishment clause rests on the historical fact that a “union of govern
ment and religion tends to destroy government and to degrade religion,”17 
and that “governmentally established religions and religious persecutions go 
hand in hand.”18 Thus, the New York prayer must be regarded as a “first 
experiment on our liberties” at which “it is proper to take alarm.”19 For, in 
the words of Madison, “Who does not see that the same authority which can 
establish Christianity, in exclusion of all other Religions, may establish with 
the same ease any particular sect of Christians, in exclusion of all other 
Sects?”20

The basis and justification for the instant Court’s strict interpretation of the 
no establishment clause thus lies in the “alarm at a first experiment” argument 
coupled with a reliance on the historical approach. The argument of a “first 
experiment” is the judicial equivalent to the perennial crack-in-the-wall or 
foot-in-the-door type of reasoning, and the historical approach is used to 
demonstrate its validity. Like all arguments based partly upon historical fact 
and mainly upon simple logic, it is difficult, if not impossible, to refute, al
though it might be questioned whether the broad philosophical, social and 
political questions concerning the over-all problem of church-state relations can 
be reduced to such seemingly dogmatic logic.

However, the holding in Engel apparently avoids the most dangerous pitfalls 
which in the past have been associated with a strict and doctrinaire application 
of the literal-historical approach. More particularly it seems to avoid the 
temptation, succumbed to in certain earlier decisions, to use the literal-historical 
approach as a means to provide an all-encompassing answer for any and all 
questions regarding church and state. Illustrative of such “metes and bounds” 
decisions is the dicta of the Court in Everson v. Board oj Educ. where, although 
it upheld the use of public funds for private-school transportation, it declared 
that the first amendment means at least that: “Neither a state nor the Federal 
Government can set up a church. . . . [or] pass laws which aid one religion, 
aid all religions, or prefer one religion over another.”21 Nor can they levy 

U.S. 1, 15 (1947); Reynolds v. United States, 98 U.S. 145, 163-64 (1878); Tudor v. Board 
of Educ., 14 N.J. 31, 36, 100 A.2d 857, 859 (1953); Carden v. Bland, 199 Tenn. 665, 
673-74, 288 S.W.2d 718, 724 (1956). See also, Religion and the State, 14 Law & Contemp. 
Prob. 1-159 (1949).

i« 370 U.S. at 425-36.
17 Id. at 431.
18 Id. at 432.
19 Id. at 436.
20 Ibid.
21 330 U.S. 1, 15 (1947) (dictum).
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any tax, large or small, “to support any religious activities or institutions”22 
and “neither a state nor the Federal Government can, openly or secretly, 
participate in the affairs of any religious organizations or groups and vice 
versa.”23

There is nothing in Engel to compare with the above explication. Rather, 
Engel is notable for its absence of such sweeping, rhetorical definitions. There 
is no attempt to construct a “completed entity” which conclusively defines the 
relationship between church and state; in its place is a precise holding contained 
within the limits of the exact issues before the Court. Rather than a “book of 
the law,” Engel is merely one of the “thou shalt not” commandments, directing 
only that neither the states nor the federal government shall use their power 
to control or influence the kind of prayers which people say. In this regard 
the Court has significantly rejected the suggestion impliedly made by Justice 
Douglas in his concurring opinion that they go beyond the limits of the instant 
case to pass upon the constitutionality of the many other areas in which 
religion and government meet.24 And it is precisely in this regard that the 
decision in Engel differs from cases such as Everson and McCollum.

The wisdom of limiting the holding to this context is apparent. For, not 
only is the historical approach, as used by the Court, an insufficient vehicle to 
arrive at any broad and definitive definition of either the free exercise or 
establishment clauses,25 but also any formulistic, across-the-board application 

22 Id. at 16 (dictum).
22 Ibid.
24 370 U.S. at 437 (concurring opinion).
25 The results achieved by the historical approach seem as scholastically decisive as 

Lancelot’s search for the Holy Grail, for it has been used equally by one court or another 
to authenticate and discredit almost every constitutional conclusion relative to church and 
state. Compare Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940), with West Virginia 
State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) (the salute to the flag). Compare 
Everson v. Board of Educ., 330 U.S. 1 (1947) and Bowker v. Baker, 73 Cal. App. 2d 653, 
167 P.2d 256 (1946) and Board of Educ. v. Wheat, 174 Md. 314, 199 Atl. 628 (1938), 
with Matthews v. Quinton, 362 P.2d 932 (Alaska), appeal dismissed, 368 U.S. 517 (1961) 
and State ex rel. Traub v. Brown, 36 Del. 181, 172 Atl. 835 (Super. Ct. 1934), appeal 
dismissed, 39 Del. 187, 197 Atl. 478 (Sup. Ct. 1938) and Sherrard v. Jefferson County 
Bd. of Educ., 294 Ky. 469, 171 S.W.2d 963 (1942) (public transportation for students 
attending private schools). Compare Zorach v. Clauson, 342 U.S. 306 (1952) and Gordon 
v. Board of Educ., 78 Cal. App. 2d 464, 178 P.2d 488 (1947) and Lewis v. Spaulding, 193 
Misc. 66, 85 N.Y.S.2d 682 (Sup. Ct. 1948), with McCollum v. Board of Educ., 333 U.S. 
203 (1948) (released time for religious instruction). Compare People ex rel. Vollmar v. 
Stanley, 81 Colo. 276, 255 Pac. 610 (1927) and Doremus v. Board of Educ., 5 N.J. 435, 
75 A.2d 880 (1950), appeal dismissed, 342 U.S. 429 (1952) (dismissed on a procedural point, 
i.e., the lack of standing to sue because the parents who were complaining no longer had 
children in the school) and Carden v. Bland, 199 Tenn. 665, 288 S.W.2d 718 (1956), with 
People ex rel. Ring v. District 24 Bd. of Educ., 245 Ill. 334, 92 N.E. 251 (1910) (Bible 
reading). Compare Doremus v. Board of Educ., supra, with People ex rel. Ring v. District
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of the literal-historical interpretation, as seen in Engel, to each particular church
state question would be highly questionable. The extremities which could re
sult from such an application were clearly pointed out by Justice Douglas 
when he concluded that the first amendment as strictly applied prohibits any 
governmental accommodation of religious activities which would in any way 
financially aid religion.24 * 26 Noting that our present system of government is 
“honeycombed” with such financial aid to religion, Justice Douglas goes on to 
hold such aid an “unconstitutional undertaking [in] whatever form it takes.”27 
It is indeed difficult to argue with this hypothesis if the instant Court’s literal 
interpretation is carried to its strict logical limits. Had it elected to use this 
almost mechanical first amendment test, the Court could have easily forced 
itself between Scylla and Charybdis for all future religion cases.

However, by limiting its holding, the Court in Engel has avoided the danger 
of creating an inflexible precedent for the future. It has seemingly recognized 
that like all constitutional problems neither the free exercise nor the establish
ment cases can be properly decided “by resort to doctrinaire absolutes, verbal 
formulae or metaphors.”28 By not resorting to the needlessly broad language 
of Everson, the Court has kept open the road mapped out in Zorach v. Clauson 
where it was said that the problem of whether or not a governmental practice 
violates the establishment clause is basically a question of degree.29 30

This flexibility is, perhaps, best exemplified by the fact that the Court can 
find “nothing in the [instant] decision . . . inconsistent with the . . . many 
manifestations in our public life of belief in God,” and that it distinguishes these 
“patriotic or ceremonial occasions” from the “unquestioned religious exercise 
that the State of New York has sponsored.”36 The Court has thus given itself 
ample latitude to decide each future case not by means of a judicial slide rule, 
but on the basis of a close examination of the interests at stake and the context 
out of which the case arose.

24 Bd. of Educ., supra, and State ex rel. Freeman v. Scheve, 65 Neb. 853, 91 N.W. 846 
(1902), rehearing denied, 65 Neb. 876, 93 N.W. 169 (1903) (recitation of the Lord’s
Prayer). See also Zorach v. Clauson, supra, at 317; Bates, Religious Liberty: An Inquiry 
132-218, 310-20 (1945); Butts, The American Tradition in Religion and Education 11-131 
(1950); Hanley, Their Rights and Liberties 120 (1959); McCloskey, The American Su
preme Court 227-28 (1960); Murray, We Hold These Truths 1-78 (1960); O’Neill, Catho
lics in Controversy 17-77 (1954); Parker, Christianity and the State in the Light of History 
1-173 (1955); Parsons, The First Freedom 14-69 (1948); Pfeffer, Church, State and Free
dom 63-159, 604-05 (1953); 1 Stokes, Church and State in the United States 1-714 (1950); 
Religion and the State, supra note 15, at 1-159.

26 370 U.S. at 437.
27 Ibid.
28 Kauper, Civil Liberties and the Constitution 19 (1962).
29 342 U.S. at 312-14.
30 370 U.S. at 435 n.21.
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Although, as previously mentioned, this type of an approach differs from 
the generalizations seen in the Everson dicta and in McCollum, it appears 
perfectly consistent with other Court decisions in this area in which it has 
seemingly looked beyond the actual words of the first amendment to view the 
pertinent customs, traditions and needs of the present society in an attempt 
to weigh the competing interests involved. Thus, in ruling upon the constitu
tionality of Sunday Blue Laws, the Court upheld them on the basis of its 
finding that they were on the books not to establish a religion but rather as 
a welfare measure to provide a day of rest.31 Even in Everson, in spite of the 
broad dicta, one must conclude that the expenditures of public funds to pro
vide bus transportation for private school children were upheld partly because 
such a practice performed a valuable function in protecting the safety of 
children travelling to and from school.32

A comparison of these cases with the decisions of the Court in McCollum 
and in the instant case would thus seem to indicate that when this third ele
ment of public welfare is inserted into the church-state question, the rigid 
criterion usually associated with the literal-historical interpretation becomes 
more yielding and the “wall between church and state,” though still present, 
is somewhat less than absolute.33 However, where, as in the instant case, there 
is lacking any clearly defined interest of the public and there is, instead, a 
direct conflict between religious belief and state practice, then the literal- 
historical approach will be strictly applied and the “wall of separation” will 
be viewed as an absolute barrier.34 In this manner the Court can both pay 
homage to those who interpret the first amendment in terms of absolutes and, 
at the same time, maintain a certain flexibility of decision necessary to preserve 
the proper balance between religion and government.

Because Engel is limited to its narrow factual issues, coupled with an attend
ant refusal to lay down an inflexible line between church and state, there has 
been much ensuing controversy, and confusion.35 Questions have been repeat

31 Cases cited note 8 supra. Mr. Justice Douglas, dissenting in all of these cases, could 
not recognize the majority’s distinction, calling it “word magic,” and in McGowan v. 
Maryland, 366 U.S. 420 (1961), noted: “We have then in each of the four cases Sunday 
laws that find their source in Exodus, that . . . are today maintained, construed, and 
justified because they respect the views of our dominant religious groups and provide a 
needed day of rest.” Id. at 571.

32 See 330 U.S. at 7.
33 Perhaps to put it another way, note the dissent of Justice Jackson in Everson v. 

Board of Educ., 330 U.S. 1 (1947): “The case which irresistibly comes to mind as the 
most fitting precedent is that of Julia who, according to Byron’s reports, ‘whispering 
‘I will ne’er consent,’—consented.’ ” Id. at 19.

34 See, e.g., Torcaso v. Watkins, 367 U.S. 488 (1961).
35 See, e.g., N.Y. Times, July 1, 1962, § 4, p. 10, col. 2; N.Y. Times, June 29, 1962, 

p. 11, col. 1-6.
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edly raised as to the fate and constitutional validity of certain practices in at 
least eighteen states,36 varying from recitation of the Lord’s Prayer to Bible
reading.37 Predictions from noted authorities have varied from the restricted 
view that some prayers would be constitutional, to the sweeping view that any 
and all religious exercises in public schools would be unconstitutional 38

The Court can and should approach the above questions on a case by case 
basis, basing its decision on the particular issues presented by the situation 
immediately before it. This would be a sound approach, characterized by 
precise rulings devoid of broad generalities, and contrary to prior approaches 
which were filled with searches for rules and principles that would definitively 
resolve the complex uncertainty of church-state relationships. Such an approach 
would be more consonant with the fact that the question of church and state 
has social, political and educational, in addition to legalistic, features. It would 
allow the Court in each case to arrive at the delicate balance between the 
desire to prevent “religious persecutions [founded on the] notion that it is 
one’s duty that another should be religious,”39 and the equally important 
desire to avoid a society stripped of religion.40

With these values on the scales, it is best that the Court is not deeply com
mitted to a mechanical test, which, like the literal interpretation of the first 
amendment, could lead to results as completely unworkable as they might be 
logical. Plainly, Engel v. Vitale does not bind the Court to any definitive, 
legalistic application which it must follow. Nor was it ever so intended. 
Rather, the next church-state question will find the Court free to decide the 
case on its own merits in the light of its particular factual situation. When 
viewed in this light, the Engel decision is perhaps the beginning of a fresh, 
and cautious, approach to the problem of church and state.

HARRY HUGE

36 Washington Post, July 11, 1962, p. A4, col. 1.
37 It would appear that the recitation of the Lord’s Prayer is on shaky ground not only 

because of Engel, but also because it is open to the charge of sectarianism. See, Tudor v. 
Board of Educ., 14 N.J. 31, 100 A.2d 857 (1953), cert, denied, 348 U.S. 816 (1954). But 
see D.C. Corporation Counsel Opinion No. 3.e3.1, August 27, 1962 (on file in the office of 
the Secretary of the Board of Commissioners for the District of Columbia). In this 
opinion the city’s legal advisor held that Engel v. Vitale should not be read so as to 
prohibit the saying of the Lord’s Prayer in the public schools of the District of Columbia.

38 See Washington Post, July 11, 1962, p. A4, col. 1.
39 3 Great Books of the Western World 597 (1952).
40 1 Durant, The Story of Civilization 71 (1954): “Conduct, deprived of its religious 

supports, deteriorates into epicurean chaos; and life itself . . . becomes a burden. . . . 
In the end a society and its religion tend to fall together, like body and soul, in a 
harmonious death.”



186 The Georgetown Law Journal [Vol. 51

DUE PROCESS OF LAW—Participation in Adjudicatory Proceedings 
and Commission Rulings by a Commissioner Who Has Been a Mem
ber of the Investigative Staff During Part of the Time That the 
Case Was Being Investigated Is a Violation of Due Process With
out Any Showing of Personal Bias or Prejudice. Amos Treat & Co. v. 
SEC, 306 F.2d 260 (D.C. Cir. 1962).

Amos Treat & Co. acted as managing underwriter for the public sale of 
shares of South Bay Industries, Inc. In October, 1960, the Securities and 
Exchange Commission instituted an informal investigation into the facts sur
rounding South Bay’s registration statement. This was followed by a formal 
investigation and examination which culminated in the issuance of an order 
charging Amos Treat & Co. with violations of the Securities and Exchange Act. 
During the informal investigation and part of the formal examination, Manuel 
F. Cohen was the director of the SEC’s Division of Corporation Finance which 
was responsible for the conduct and supervision of the investigative proceeding. 
While the formal examination was in progress, Cohen became a member of 
the Commission and subsequently participated in a ruling which the accused 
parties deemed critical. Upon learning that Cohen had participated in the 
ruling, Amos Treat & Co. moved that the Commission discontinue the revo
cation proceedings because of Cohen’s participation therein. The relief sought 
was denied. The accused then brought suit in the federal district court in 
the District of Columbia to enjoin the Commission, its members and agents 
from continuing the proceeding against them on the grounds that it violated 
due process. The district court denied the injunction.1 The United States 
Court of Appeals for the District of Columbia reversed. Held, participation 
in adjudicatory proceedings and commission rulings by a Commissioner who 
has taken part in the preliminary investigation is a violation of due process 
without any showing of personal bias or prejudice.2

The problem of commingling of functions and due process is one in which 
“the courts have strangely refrained from their usual leadership in working 
out minimal standards of fairness.”3 Although often expressing a concern over 
this practice, state courts4 and lower federal courts5 have uniformly rejected

1 Amos Treat & Co. v. SEC, Civil No. 1340-62, D.D.C., April 30, 1962.
2 306 F.2d 260 (D.C. Cir. 1962).
3 2 Davis, Administrative Law Treatise § 13.01 at 172 (1958).
4 Boullioun v. Little Rock, 176 Ark. 489, 493-94, 3 S.W.2d 334, 336 (1928); Mackler v. 

Board of Educ., 16 N.J. 362, 367-68, 108 A.2d 854, 856-57 (1954); Cooke v. Dodge, 
164 Misc. 78, 82, 299 N.Y.S. 257, 262-63 (Sup. Ct. 1937), modified, 254 App. Div. 808, 
4 N.Y.S.2d 768 (1938); Gray Well Drilling Co. v. State Bd. of Health, 263 Wis. 
417, 420-21, 58 N.W.2d 64, 66 (1953). Contra, People ex rel. Pond v. Board of Trustees, 
4 App. Div. 399, 39 N.Y.S. 607, 613 (1896).

5 Belizaro v. Zimmerman, 200 F.2d 282, 283 (3d Cir. 1952); United States ex rel. 
Catalano v. Shaughnessy, 197 F.2d 65, 67 (2d Cir. 1952); Palmer v. Ultimo, 69 F.2d 1, 2
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the contention that a combination in the same person of either the investigative 
or prosecuting function with adjudicative power is per se a violation of due 
process. The challenge of combination of functions in state courts has resulted 
in a finding of unfairness only when there has been a showing of actual bias 
upon the part of the person conducting the hearing.6 In line with their concern 
with this problem, however, the courts have often suggested that the record 
be closely scrutinized to make sure that no fundamental right has been denied 
to a party.7

In federal administrative proceedings, where the “commingling of functions” 
has arisen, the courts have generally looked to the broad provisions of section 
5(c) of the Administrative Procedure Act8 which bars participation in a hearing 
not only by a person who has actually taken part in the investigation or prosecu
tion, but even by a person who is “responsible to or subject to the supervision or 
direction of any officer, employee, or agent engaged in the performance of 
investigative or prosecuting functions for any agency.”9 10 Because of the excep
tionally high standards imposed by this act, there has been little need in such 
cases for resorting to a discussion of due process.

However, a notable exception both to section 5(c) and to the lack of necessity 
for a discussion of due process in this area is the procedure of the Immigration 
and Naturalization Service. Following a decision by the Supreme Court in 
Wong Yang Sun v. McGrath.™ in which a deportation proceeding prosecuted 
and tried by the same person was held to be violative of section 5(c), Congress 
passed legislation specifically exempting the Service from this provision.11 
Subsequently, in Marcello v. Bonds, this exemption, insofar as it concerned the 

(7th Cir.), cert, denied, 293 U.S. 570 (1934); Reynolds v. United States ex rel. Dean, 
68 F.2d 346, 347 (7th Cir.), cert, denied, 291 U.S. 679 (1934); Roccatorte v.
Mulcahey, 169 F. Supp. 360, 364 (D. Mass.), aff’d, 262 F.2d 957 (1st Cir. 1958); United 
States ex rel. Lombardo v. Bramblett, 114 F. Supp. 183, 184 (N.D. Ohio 1953), aff’d per 
curiam, 212 F.2d 791 (6th Cir. 1954). Contra, Trans World Airlines v. CAB, 102 U.S. App. 
D.C. 391, 254 F.2d 90, 91 (1958).

6 Reardon v. Dental Comm’n, 128 Conn. 116, 20 A.2d 622 (1941); Sandahi v. City 
of Des Moines, 227 Iowa 1310, 290 N.W. 697 (1940); Hawkins v. Common Council, 192 
Mich. 276, 158 N.W. 953 (1916); People ex rel. Miller v. Elmdorf, 51 App. Div. 173, 
64 N.Y.S. 775 (1900), appeal dismissed, 165 N.Y. 676, 59 N.E. 1128 (1901); Hanna v. 
Board of Aidermen, 54 R.I. 392, 173 Atl. 358 (1934).

7 State ex rel. Steele v. Board of Educ., 252 Ala. 254, 261, 40 So. 2d 639, 695 (1945); 
State ex rel. Ging v. Board of Educ., 213 Minn. 550, 565, 7 N.W.2d 544, 553 (1942). In 
one case, however, the argument was rejected as “so patently frivolous as to require 
no discussion.” Sigurdson v. Landon, 215 F.2d 791, 798 (9th Cir. 1954), cert, denied, 348 
U.S. 916 (1955).

8 60 Stat. 240 (1946), 5 U.S.C. § 1004(c) (1958).
9 Ibid.
10 339 U.S. 33 (1950).
11 Immigration and Nationality Act, § 242(b), 66 Stat. 209 (1952), 8 U.S.C. § 1252(b) 

(1958).
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supervision clause, was held to be not violative of due process.12 While it may 
be argued that the Marcello court did not specifically rule on the constitution
ality of actual participation13 by the adjudicating officer in either the prose
cution or investigation of the case, such a limited interpretation would seem 
refuted by the previously mentioned fact that the lower federal courts have 
consistently held that this is not a per se violation of due process.14

In the instant case the first issue before the court was whether Commissioner 
Cohen’s participation in the Commission ruling was proscribed by section 5(c) 
of the APA or whether it was permitted by the Act’s clause exempting agency 
members from that section’s restrictions.15 In answer to this question the 
court quickly concluded that the statutory exemption was inapplicable to the 
instant situation.16 Having decided this, however, the court immediately made 
it clear that its decision was not to be based upon these statutory grounds. 
Rather, it went on to state, the participation of Commissioner Cohen in the 
actual investigation of the case disqualified him from joining in its decision, 
because to hold otherwise “would be tantamount to that denial of administrative 
due process against which both Congress and the Courts have inveighed.”17 
Thus, the instant court refused to limit its holding to an interpretation of the 
exempting clause so as to subject the activities of Cohen to the standards of 
fairness required by section 5(c), but held further that, insofar as personal par
ticipation was concerned, the requirements of due process were similarly 
defined.18

In reaching this result the present court clearly departed from those earlier 
federal cases which, in reviewing the decisions of administrative agencies, have 
associated violations of due process only with showings of actual bias. The 
court thus stated that “an administrative hearing of such importance and vast 
potential consequences must be attended not only with every element of fairness 
but with the •very appearance of complete fairness.”19 If there is absent this 
“very appearance of complete fairness” there is, by that fact alone, a denial of 
the right to an impartial tribunal and there is no necessity to inquire further 
into the question of actual bias.

12 349 U.S. 302, 311 (1955).
13 See 2 Davis, op. cit. supra note 3, § 13.04 at 199-200. But see United States v. 

Spector, 343 U.S. 169, 178 (1952).
14 Belizaro v. Zimmerman, 200 F.2d 282, 283 (3d Cir. 1952); United States ex rel. 

Catalano v. Shaughnessy, 197 F.2d 65 (2d Cir. 1952).
15 “[N]or shall it be applicable in any manner to the agency or any member of the

body comprising the agency.” Administrative Procedure Act § 5(c), 60 Stat. 240 (1946),
5 U.S.C. § 1004(c) (1958).

18 306 F.2d at 266.
U Id. at 266-67.
is Id. at 267.
1® Ibid. (Emphasis added.)
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Although the Treat & Co. court was able to cite several earlier decisions 
supporting this constitutional conclusion, these decisions hardly seem to have 
dictated the instant result. While some support can be found in Trans World 
Airlines v. CAB,2® in which the same court found that the participation of the 
Solicitor of the Post Office in both the prosecution and adjudication of the 
case had constituted a violation of due process, the factual situation in that 
case was unique since the Solicitor had both signed the brief in support of the 
Government’s position and subsequently, as an agency member, had cast the 
deciding vote in the Government’s favor. In view of this, the complete absence 
of authority for that decision and the wealth of contrary case law, the instant 
court could well have considered that case as sui generis.

Similarly, the instant court’s reliance on Berkshire Employees Ass’n v. 
NLRB20 21 must be questioned on the grounds that the decision in that case 
does little more than fall in line with the prior authority which requires a 
showing of bias or prejudice. In Berkshire Employee’s Ass’n, a member of 
the NLRB had urged one of Berkshire’s customers to impress the union’s view 
on Berkshire. The court held that if the circumstances alleged were proven, 
Berkshire’s hearing was not before an impartial tribunal since one of the 
members of the body had already thrown his weight to the other side.

Admittedly, the instant court found stronger support in the Supreme Court’s 
decision in the case of In re Murchison22 where without a showing of actual bias 
it was held that a Michigan judge’s conviction of the appellants for criminal 
contempt violated due process since he had been the judge who had charged 
the appellants with contempt. However, this decision must be read in the 
light of the subsequent holding in Nilva v. United States2^ where the majority, 
apparently unconcerned with due process, affirmed a criminal contempt con
viction in which the judge who had tried the contempt case was the same judge 
before whom the contemptuous acts had occurred. The Nilva court was content 
to find that Rule 42(b) of the Federal Rules of Criminal Procedure did not 
disqualify the judge since the application of this rule required that the con
tempt charged involve disrespect to or criticism of the judge.24 25 By looking at 
In re Murchison and Nilva together, one can readily see that the court in 
Amos Treat & Co. was not compelled to define due process by such a standard 
as the “very appearance of complete fairness.”23

Because so many courts have expressed concern over the commingling problem, 
but have done little to remedy it, it is believed that the instant decision, if 
limited to the question of actual participation in both the investigation or 

20 102 U.S. App. D.C. 391, 254 F.2d 90 (1958).
21 121 F.2d 235 (3d Cir. 1941).
22 349 U.S. 133 (1955).
23 352 U.S. 385 (1957).
24 Id. at 395-96.
25 306 F.2d at 267.
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prosecution and the adjudication of a case, is sound though unprecedented. 
However, one cannot help but express concern at the broad language employed 
by the court.

Because the case was decided on constitutional grounds and the holding 
phrased in broad language, the “very appearance of fairness” test enunciated by 
the court would appear to be extended even to activities exempted from the 
APA. Whether this was actually the intention of the court cannot be def
initely ascertained. However, if such an extension is made, it should be based 
upon a careful weighing of the added protection to be afforded by the “very 
appearance of fairness” test against the burden which this standard will impose 
upon the agencies in the performance of their functions.

Although the additional burden placed upon the Securities and Exchange 
Commission by the instant decision might be no more than an increase in 
the number of premature appeals, the burden might be considerably greater 
in the case of agencies exempted from sections 5 and 7 of the APA.26 Whether 
the requirement set forth by the instant case should be applied to every situa
tion in which the fairness of a hearing is questioned, without regard to the 
agency involved, is a far broader and more complex question that the present 
decision indicates. While such an extension might ultimately prove desirable, 
it is hoped that before it is made a thorough consideration will be given to all 
the factors which influenced Congress when it defined the present standards 
of procedure for the various federal administrative agencies.

JERRY WERTHEIM

EVIDENCE—Uncorroborated Testimony Concerning an Offense Com
mitted Nine Months Before the Alleged Crime is Inadmissible 
to Rebut the Defense of Entrapment. Hansjord v. United States, 
303 F.2d 219 (D.C. Cir. 1962).

The defendant, Hansford, was indicted on three counts for violation of 
the federal narcotics laws1 in allegedly making a narcotics sale to one Burnett, 
an informer working with the narcotics squad. Hansford pleaded not guilty 
and as an alternative defense raised the issue of entrapment based on the use 
of Burnett. To rebut this defense by showing the defendant’s predisposition, 
the prosecution was allowed over objection to produce testimony by one 
Hutcherson, a member of the narcotics squad, to the effect that some nine 
months before the commission of the alleged offense he had observed the

26 E.g., the Immigration and Naturalization Service, exempted under § 242(b), 66 Stat. 
209 (1952), 8 U.S.C. § 1252(b) (1958); Contracts Negotiation Board, exempted under 
65 Stat. 22 (1951), as amended 50 U.S.C. § 1221 (1958). 

1 21 U.S.C. §§ 171, 177 (1958), as amended, 70 Stat. 570 (1956), 21 U.S.C. § 174 
(1958); Int. Rev. Code of 1954, §§ 4704(a), 4705(a).
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defendant selling narcotics to other addicts. The defendant was subsequently 
convicted. On appeal, the court raised on its own motion the question of the 
admissibility of Officer Hutcherson’s testimony, and on its finding that the 
trial court had erred in this regard, the court of appeals reversed the conviction. 
Held, uncorroborated testimony concerning an offense committed nine months 
prior to the alleged crime was inadmissible for the purpose of rebutting the 
defense of entrapment.2

Although the issue of entrapment came before the United States Supreme 
Court as early as 1895,3 it was not until 1932, in Sorrells v. United States,4 that 
the Court fully discussed the problem and expressed its opinion on the mechanics 
with which the defense was to be treated. The majority there stated, in effect, 
that while entrapment methods are repugnant, nevertheless, if the defendant 
could be shown to have been predisposed toward committing the offense, 
then the defense of entrapment was not legally proved.5 However, in that same 
case, three members of the Court expressed the view that once police activity 
amounting to entrapment was shown, no rebuttal could be made since the 
action by the police officers was not such as could be offset by showing the 
accused’s predisposition.6 * * This same split of opinion evidenced itself again 
in 1958 in Sherman v. United States,1 with four Justices adopting the view 
of the Sorrells minority.

The precise problem with which the instant court was faced was to deter
mine the permissible limits of this rebuttal authorized by the Supreme Court. 
This problem largely arose out of the fact that the nature of the rebuttal 
traditionally permitted conflicts with the general law relative to the admissibility 
of evidence concerning the accused’s past conduct not directly related to the 
charge. For, as stated in United States v. Harper,3 the basic rule is that 
“evidence that the defendant has committed crimes other than the one with 
which he is charged, is not admissible.”9 Although a number of exceptions to 
this rule have been recognized, they are generally allowed for the purpose of 
proving some element of the crime rather than to rebut one of the grounds of 
defense.10

2 Hansford v. United States, 303 F.2d 219 (D.C. Cir. 1962).
3 Grimm v. United States, 156 U.S. 604 (1895).
4 287 U.S. 435 (1932).
5 For a discussion of the technical basis upon which the majority allowed the defense, 

see Mikell, The Doctrine of Entrapment in the Federal Courts, 90 U. Pa. L. Rev. 245 
(1942).

6 287 U.S. at 453 (concurring opinion).
1 356 U.S. 369 (1958).
3 137 F. Supp. 4 (D.D.C.), aff’d, 99 U.S. App. D.C. 324, 239 F.2d 945 (1956).
9 Id. at 5.
16 See McCormick, Evidence § 157 (1954); 1 Wharton, Criminal Evidence ch. 5 (12th
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Nevertheless, the entrapment exception was recognized in the lower federal 
courts even prior to the Sorrells decision, and evidence, both hearsay and 
direct, concerning reputation and specific past offenses had been allowed at 
trial not merely to show the defendant’s predisposition, but also on the 
grounds that it was necessary to justify the actions of the police by showing a 
reasonable basis for their suspicions.11 Thus, in Fisk v. United States12 13 and 
Heath v. United States™ suspicious information obtained from third parties 
was allowed to be brought into evidence by police testimony. Likewise, in 
Trice v. United States14 hearsay evidence as to the defendant’s reputation and 
activities of up to ten years prior to the offense charged was permitted; and 
in Neill v. United States15 16 * hearsay evidence showing similar offenses committed 
as much as twenty years before the offense charged was allowed.

The question of the necessity for corroborating testimony concerning the 
defendant’s prior criminal acts does not appear to have been previously con
sidered and whether the testimony was uncorroborated must necessarily be 
gleaned from an examination of the factual statements in the reports. However, 
the reports indicate that in both Neill™ and Heath11 there was no corroboration. 
So also in Washington v. United States18 19 a narcotics officer’s testimony as to 
what he had been told concerning defendant’s activities was lacking in cor
roboration; and in Strader v. United States™ uncorroborated hearsay evidence 
from several witnesses was allowed to show narcotics violations allegedly 
committed by the defendant two years before the commission of the offense 
with which he was charged. In like manner, it appears that the courts have 
frequently permitted the use of direct, uncorroborated testimony showing the 
specific past criminal acts of the defendant.20

11 Spring Drug Co. v. United States, 12 F.2d 852 (8th Cir. 1926) ; Billingsley v. United 
States, 274 Fed. 86 (6th Cir. 1921); accord, Whiting v. United States, 296 F.2d 512 
(1st Cir. 1961); Washington v. United States, 275 F.2d 687 (5th Cir. 1960); United 
States v. Klosterman, 248 F.2d 191 (3d Cir. 1957); Trice v. United States, 211 F.2d 
513 (9th Cir.), cert, denied, 348 U.S. 900 (1954); Cratty v. United States, 82 U.S. 
App. D.C. 236, 163 F.2d 844 (1947); Strader v. United States, 72 F.2d 589 (10th Cir. 
1934); Silk v. United States, 16 F.2d 568, modified, 19 F.2d 73 (8th Cir. 1926); Fisk v. 
United States, 279 Fed. 12 (6th Cir. 1922); see United States v. Moses, 220 F.2d 166 
(3d Cir. 1955). Contra, United States v. Washington, 20 F.2d 160 (D. Neb. 1927).

12 279 Fed. 12, 17-18 (6th Cir. 1922).
13 169 F.2d 1007, 1010 (10th Cir. 1948).
H 211 F.2d 513 (9th Cir.), cert, denied, 348 U.S. 900 (1954).
15 225 F.2d 174 (8th Cir. 1955).
16 Ibid.
11 169 F.2d at 1010.
18 275 F.2d 687 (5th Cir. 1960).
19 72 F.2d 589 (10th Cir. 1934).
20 See, e.g., Trent v. United States, 109 U.S. App. D.C. 152, 284 F.2d 286, cert, denied, 

365 U.S. 889 (1960); Nero v. United States, 189 F.2d 515 (6th Cir.), cert, denied, 342 
U.S. 872 (1951); Mitchell v. United States, 143 F.2d 953 (10th Cir. 1944).
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Accordingly, in allowing the testimony in the instant case, the trial court 
did not appear to have done anything different from what district courts 
throughout the country have been doing for years, both from the standpoint of 
corroboration and remoteness. The instant decision would thus seem to represent 
a rejection of what was previously the unwritten law in the federal courts.

In reaching their conclusion that the police officer’s testimony in the instant 
case did not come within the permissible scope of rebuttal evidence, the 
appellate court did so in spite of the broad language of the Supreme Court 
authorizing “an appropriate and searching inquiry”21 into the defendant’s 
conduct. Basing its judgment on the fact that the testimony related only 
to a single criminal act committed some nine months before the perpetration of 
the offense charged, that such testimony would be difficult if not impossible to 
refute, and finally, that it was uncorroborated, the court declared that the 
prejudicial effect of allowing it far outweighed any probative value which it 
might have.22

In so doing, however, the H arts j ord court obviously felt that it was circum
venting, albeit slightly, rather than logically applying the Supreme Court’s 
majority view. For, it fully realized that the Sorrells decision had provided an 
extremely broad outline as to the scope of the evidence permissible to rebut 
the entrapment defense and that these guidelines had for years been liberally 
interpreted by the federal courts.23

This deviation from the majority’s view is further indicated by the fact that 
the instant court cites with approval the view of the minority in Sorrells to 
the effect “that the inquiry [into the past conduct of the defendant] should be 
limited to the circumstances immediately surrounding the offense which is the 
subject of the trial,”24 while at the same time noting that “the majority opinions, 
which bind us, do not so limit the inquiry.”25 In an attempt to bring together 
these two apparently divergent views, the court rather summarily concludes that 
“we find nothing in the majority opinions . . . which requires us to hold that 
the evidence of Officer Hutcherson in this case was admissible.”26 However, in 
so doing the instant court has admittedly turned its attention from the broad 
“appropriate and searching inquiry” language in Sorrells to the more limiting 
statement of the minority that “the issues raised and the evidence adduced must 
be pertinent to the controlling question whether the defendant is a person 
otherwise innocent . . . ,”27

However, even in applying this language, the Hansjord court has seemingly 

21 Sherman v. United States, 356 U.S. 369, 373 (1958).
22 303 F.2d at 226.
23 See id. at 223.
24 Id. at 225.
25 Ibid.
26 Ibid. (Emphasis added.)
27 287 U.S. at 451 (1932) (concurring opinion).
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given it a new meaning. For, by basing its decision largely upon the lack of 
corroboration for Officer Hutcherson’s testimony, the court has indicated that 
no longer is the question of the pertinency of the rebuttal evidence to be con
sidered in a vacuum. Rather the testimony’s pertinency is to be considered to
gether with its probative value and the possible prejudicial effect it might have 
upon the defendant. When this possible prejudicial effect is great and the 
pertinency and probative value is less than substantial, the evidence will 
accordingly be declared inadmissible.

That the court of appeals felt it necessary to raise on its own motion and 
base its reversal upon a question which is usually within the discretion of the 
lower courts appears to be due in large part to the reluctance of the trial courts 
to limit in any way the scope of the evidence offered to rebut the defense 
of entrapment. This laxity is, perhaps, best illustrated by those cases where the 
courts have allowed hearsay evidence which was not only uncorroborated 
but also which bore only upon the issue of justification of police conduct without 
appearing to logically show any predisposition on the part of the defendant 
to commit the offense.28 A glaring example of this can be seen in Whiting v. 
United States29 30 where for purposes of justifying their entrapment methods, the 
police were allowed by the trial court to testify concerning anonymous phone 
calls they had received indicating that the defendant was dealing in narcotics. 
This case was correctly reversed because of the prejudicial nature of this 
testimony, but unfortunately it is apparently the only entrapment case, other 
than the instant one, which has been reversed for this reason.

Another excellent synopsis of what has been generally allowed and also of 
the uncertainty of some of the courts in this respect is found in Trice v. United 
States," where the trial judge was quoted as saying:

As I understand it, under the issue as to entrapment, . . . you may show not only 
information which . . . led . . . [the police] to believe that he [the defendant] 
was supposed to have committed the offense, but . . . also . . . anything you have 
about his past record or his past doings or his past propensities which would 
tend to meet the issue whether or not he was a man predisposed to violation of 
the law.31

It is language such as this which made it necessary for the Hansjord court to 
limit the hitherto broad application of the Supreme Court’s language in Sorrells, 
and to follow the admonition of the Court’s minority that the danger to the 
fairness of a trial in admitting evidence of previous offenses is so great that 
the use of such evidence should be strictly controlled.

28 E.g., Heath v. United States, 169 F.2d 1007 (10th Cir. 1948); cf. Ryles v. United 
States, 183 F.2d 944 (10th Cir. 1950); Mitchell v. United States, 143 F.2d 953 (10th Cir. 
1944).

28 296 F.2d 512 (1st Cir. 1961).
30 211 F.2d 513 (9th Cir.), cert, denied, 348 U.S. 900 (1954).
31 Id. at 516.
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In evaluating the wisdom of the instant decision, at least from the stand
point of affording the defendant protection from undue prejudice, it appears 
that a limitation on the scope of the evidence admissible to rebut the defense 
of entrapment is long overdue.32 33 As we have seen, the trial courts have ap
parently been hesitant to exercise their discretionary powers in this regard and 
the appellate courts have been prone to overlook the prejudicial effect of such 
evidence because of the broad language used by the Supreme Court in Sorrells 
and Sherman v. United States?3 By emphasizing the fact that nothing in either 
of those cases deprives the trial court of its discretion to keep out prejudicial 
testimony of little probative value, the Hansford court has performed an 
extremely valuable service.

As to the practical effect of the instant decision, in its narrowest interpreta
tion, it indicates that in entrapment cases the trial court will have to screen 
more carefully all uncorroborated evidence showing past offenses which are 
not proximately related to the offense charged. Its broader implications, 
however, suggest that eventually all evidence showing previous criminal acts 
might be excluded unless it falls within one of the other recognized exceptions 
to the general rule.

Finally, as the allowable rebuttal evidence diminishes and fewer entrapment 
defenses are capable of being overcome, the more often will the outcome of 
the case hinge upon the nature of the actions of the police. The overall result of 
restricting the scope of the permissible rebuttal evidence would thus be to turn 
the attention of the court away from the conduct of the accused and focus it 
upon the question of the legality of the conduct of the arresting officers, and 
by so doing give increasingly greater practical effect to the views of the 
Sorrells and Sherman minorities.

E. THOMAS COMSTOCK

FEDERAL TORT CLAIMS ACT—The Federal Tort Claims Act Allows 
a Federal Prisoner To Recover From the United States for In
juries Resulting From the Negligence of Prison Officials. Winston 
v. United States, 305 F.2d 253 (2d Cir. 1962); Muniz v. United States, 305 
F.2d 285 (2d Cir. 1962), petitions for cert, filed, 31 U.S.L. Week 3103 
(U.S. Sept. 26, 1962).

Henry Winston, a prisoner in the federal penitentiary at Terre Haute, 
Indiana, brought suit against the United States under the Federal Tort Claims 

32 See generally Cowen, The Entrapment Doctrine in the Federal Courts, and Some 
State Court Comparisons, 49 J. Crim. L., C. & P.S. 447 (1959); Donnelly, Judicial 
Control of Informants, Spies, Stool Pigeons, and Agent Provocateurs, 60 Yale L.J. 1091 
(1951).

33 356 U.S. 369 (1958).



196 The Georgetown Law Journal [Vol. 51

Act.1 His complaint alleged that in April of 1959 he was suffering “dizziness, 
instability, and difficulty with his vision.”2 Prison medical officers diagnosed 
his affliction as borderline hypertension and prescribed weight reduction. Despite 
frequent complaints of headaches, inability to walk and periodic loss of vision, 
the only further medical attention he received was the administration of 
dramamine. In January, at the insistence of his attorney, Winston was hos
pitalized and examined by a consulting physician who discovered a tumor of 
the cerebellum. The delay in treatment caused permanent blindness.

In a case decided the same day, Carlos Muniz, an inmate of the federal 
prison at Danbury, Connecticut, was beaten into insensibility and partial 
blindness by fellow prisoners with whom he had been locked in a prison 
dormitory. His complaint charged the Government with negligence in failing 
to maintain proper guards and failure to properly segregate prisoners.

The United States District Court for the Southern District of New York 
dismissed both complaints on the ground that the Federal Tort Claims Act does 
not permit suits by federal prisoners against the United States. The United 
States Court of Appeals, one judge dissenting, reversed, and upon a rehearing en 
banc the panel decision was adopted by a vote of five to four. Held, the Fed
eral Tort Claims Act allows a federal prisoner to recover from the United States 
for injuries resulting from the negligence of prison officials.3

Prior to the instant cases, the issue of whether an inmate of a federal prison 
could avail himself of the Federal Tort Claims Act for negligence of prison 
officials had faced two circuit courts of appeal4 and several United States 
district courts.5 In each of these cases relief was denied. The problem 

1 28 U.S.C. § 1346(b), 2674-80 (1958). Pertinent portions of the act are:
§ 1346 United States as defendant. . . .

(b) Subject to the provisions of chapter 171 of this title, the district courts . . . 
shall have exclusive jurisdiction of civil actions on claims against the United States 
... for injury ... or death caused by the negligent or wrongful act or omission of 
any employee of the Government while acting within the scope of his office or 
employment, under circumstances where the United States, if a private person, would 
be liable to the claimant in accordance with the law of the place where the act or 
omission occurred.
§ 2674 Liability of United States

The United States shall be liable, respecting the provisions of this title relating to 
tort claims, in the same manner and to the same extent as a private individual under 
like circumstances ....
2 Brief for appellant, Appendix, p. 2a Winston v. United States, 305 F.2d 253 (2d Cir. 

1962).
3 Winston v. United States, 305 F.2d 253 (2d Cir. 1962); Muniz v. United States, 305 

F.2d 285 (2d Cir. 1962), petitions for cert, filed, 31 U.S.L. Week 3103 (U.S. Sept. 26, 1962).
4 James v. United States, 280 F.2d 428 (8th Cir.), cert, denied, 364 U.S. 845 (1960); 

Lack v. United States, 262 F.2d 167 (8th Cir. 1958) ; Jones v. United States, 249 F.2d 
864 (7th Cir. 1957).

5 Berman v. United States, 170 F. Supp. 107 (E.D.N.Y. 1959); Van Zuch v. United 
States, 118 F. Supp. 468 (E.D.N.Y. 1954); Shew v. United States, 116 F. Supp. 1 
(M.D.N.C. 1953); Sigmon v. United States, 110 F. Supp. 906 (W.D. Va. 1953). But cf. 
Lawrence v. United States, 193 F. Supp. 243 (N.D. Ala. 1961).
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presented by these cases, however, lies at a deeper level; it is inextricably woven 
into the broader question of whom the 79th Congress intended to exclude from 
recovery under the FTCA and what, if any, circumstances justify an implied 
exception to the Act.

The Federal Tort Claims Act is the result of some twenty-eight years of 
legislative effort,6 but since even the Congress of the United States functions 
somewhere this side of omniscience, courts have, to borrow from John Chipman 
Gray, often been left “to guess what it would have intended on a point not 
present to its mind, if such a point had been present.”7 8 In 1950, Feres v. United. 
States*  now the leading case limiting claimants under the FTCA and the basis 
for cases excluding prisoners’ suits, presented such a task to the Supreme Court. 
The issue there was whether Congress intended to allow recovery under the 
FTCA to servicemen on active duty injured through the negligence of a fellow 
serviceman. Although the Feres Court recognized the paucity of legislative 
guides9 and frankly confessed that there was statutory support for any one of 
several holdings,10 it unanimously answered the question in the negative. Given 
the weight accorded to the Feres decision by subsequent cases dealing with 
implied exceptions to the FTCA and the analogies which can be drawn between 
the status of military personnel on active duty and federal prisoners, it was 
inevitable that this case would mark the battlefield upon which the instant cases 
would be fought.

Although the Feres holding defies isolation of the dispositive factor in its 
decision, the Court in that case did acknowledge its desire to construe the Act, 
so far as its language would allow, to fit into the entire statutory scheme of 
remedies against the Government as part of a “workable, consistent and 
equitable whole.”11 The primary purpose of the Act, the Court reasoned, “was 
to extend a remedy to those who had been without,” not to confer additional 
benefits upon “those already well provided for.”12 An important factor in the 
decision, then, was the existence, at the time of passage of the FTCA, of 
statutes providing, “a simple, certain and uniform” system of compensation 
for injury or death of armed forces personnel.13

6 United States v. Spelar, 338 U.S. 217, 219-20 (1949).
7 Gray, Nature and Sources of the Law 173 (1924).
8 340 U.S. 135 (1950).
9 The previous year Brooks v. United States, 337 U.S. 49 (1959), had held the Act 

applicable to servicemen whose injuries were not an incident of military service. See also 
United States v. Brown, 348 U.S. 110 (1954). For cases illustrative of the tenuous factual 
distinctions governing incident-to-service holdings see Schwartz & Jacoby, Government 
Litigation 268-69 (tentative ed. 1960); Annot., 64 A.L.R.2d 679 (1959).

10 340 U.S. at 138-39.
11 Id. at 139.
12 Id. at 140.
13 Id. at 144. But see Johansen v. United States, 343 U.S. 427, 441-43 (1952) (dissenting 

opinion).
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In addition to this consideration, two other currents of undetermined strength 
present in Feres arose from the unusual status of military personnel. First is 
the combined effect of the statutory requirement that the “law of the place 
where the act or omission occurred”14 governs any consequent Government 
liability and the fact that military personnel have no control over the jurisdic
tion in which they serve. Since this combination would render a serviceman’s 
chance and amount of recovery under the Act dependent upon the location to 
which he had been assigned, the Court reasoned that applicability of the FTCA 
to him belied congressional intent.15 The second stems from the test of allowable 
claims under the Act, that is, that “the United States shall be liable ... in the 
same manner and to the same extent as a private individual under like cir
cumstances . . . .”16 The Feres Court observed that this test is inconsistent 
with inclusion of servicemen within the scope of the FTCA since no American 
law has allowed a soldier to recover for negligence “against either his superior 
officers or the Government he is serving. Nor is there any liability ‘under like 
circumstances,’ for no private individual has power to conscript or mobilize a 
private army . . . ,”17 However, it might appear, as it did to the instant court, 
that analogies drawn from this conclusion were stripped of vitality by the 
1957 decision in Rayonier, Inc. v. United States,18 holding that it was necessary 
to assume for the purposes of the FTCA that a private individual might perform 
such a traditionally governmental activity. Nevertheless, the reasoning of Feres 
reappeared in the two19 appellate court opinions which offer reasons for denying 
prisoners’ suits.

The Winston panel first met the Government’s contention that permitting 
prisoner suits would work such deleterious results upon prison discipline that 
Congress could not possibly have intended to allow them under the Tort Claims 
Act. The importance of this contention is seen in the fact that, although the 
effect upon military discipline of allowing claims of active military personnel 
under the Act was nowhere discussed in Feres, that Court did note20 the dictum 
from Brooks v. United States which intimates that such factors are of 
importance,21 and the subsequent case of United States v. Brown22 stated that 
this consideration played a major part in the Feres decision. Assuming that con
cern for military discipline was one of several factors which influenced the 
Feres Court, the instant panel could not agree with Government’s argument, for: 

14 28 U.S.C. § 1346(b) (1958).
15 340 U.S. at 142-44.
16 28 U.S.C. § 2674 (1958).
11 340 U.S. at 141.
is 352 U.S. 315, 318 (1957).
1® Lack v. United States, 262 F.2d 167, 169-70 (8th Cir. 1958); Jones v. United States, 

249 F.2d 864, 866 (7th Cir. 1957).
20 340 U.S. at 139.
21 337 U.S. 49, 52 (1959).
22 348 U.S. 110, 112 (1954).
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The argument is circular. The question for decision is what Congress thought 
and intended. Whether discipline would be impaired is a legislative judgment. To 
assert that because discipline would suffer Congress would not have intended the 
result is only to say that Congress thought one thing rather than another—which 
is the very question we seek to answer.23

It was of the further opinion that the Government’s assertions were overdrawn: 
since suits by prisoners against their jailers have been traditionally a part of 
tort law and have worked no reported adverse effects; there was, the majority 
thought, no reason to suppose that suits against the Government would produce 
the prophesied effect.24

Moreover, the en banc opinion minimized the limitations imposed upon 
administration of the prison system which allegedly would result from the instant 
decision, pointing out that the scope of the Government’s actual liability under 
the Act is extremely limited by exclusion of most intentional torts25 as well as 
suits based upon actions pursuant to discretionary function.26 Furthermore, the 
court noted27 that an examination of the New York practice which allows such 
suits28 failed to reveal any detrimental or undesirable effects.29

The majority proceeded to distinguish Winston from Feres on three major 
grounds. First, while the Feres Court found no existent private liability for 
military personnel, the traditional liability of the jailer and the decision in 
Rayonier obviated any analogy which might be drawn on that point and placed 
federal prisoners squarely within the three requirements of 28 U.S.C. § 1346(b).30 
Second, the Feres Court placed heavy emphasis on the fact that there were 
established systems of administrative compensation for members of the armed 
forces, evidencing an intention of Congress to exclude them from the FTCA.31 

23 305 F.2d at 255.
24 Ibid.
25 305 F.2d at 271. 28 U.S.C. § 2680(h) (1958). Though Muniz’s claim arose out of an 

assault, it has been held that the exception refers only to assaults by Government agents, not 
by third parties negligently controlled by the Government. Panella v. United States, 216 F.2d 
622 (2d Cir. 1954).

26 305 F.2d at 371. 28 U.S.C. § 2680(a) (1958).
21 305 F.2d at 266.
28 Laws of New York, 1929, ch. 467 (now § 8, New York Claims Act); Paige v. 

New York, 269 N.Y. 352, 199 N.E. 617 (1936); Sullivan v. State, 257 App. Div. 893, 
12 N.Y.S.2d 504, 23 N.E.2d 543, aff’d, 281 N.Y. 718 (1939); White v. State, 260 App. 
Div. 413, 23 N.Y.S.2d 526 (1940), aff’d, 285 N.Y. 728 (1941); Kurtz v. State, 183 Misc. 
991, 52 N.Y.S.2d 7 (Ct. Cl. 1944).

29 It should, however, be noted that New York follows the doctrine of civil death 
which suspends a state prisoner’s civil rights, including the right to sue, during his 
prison term. N.Y. Pen. Law § 510. His claim is preserved by tolling the statute of 
limitations during his prison term. N.Y. Civ. Prac. Act § 60.

30 305 F.2d at 265.
31 340 U.S. at 144.
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But the only comparable system which existed for federal prisoners at the time 
of the enactment of the Federal Tort Claims Act was a statute32 which extended 
discretionary administrative awards to prisoners working as federal employees, 
a system which in comparison to the military program was vastly less com
prehensive and in no real sense a substitute for tort liability. Third, although 
the majority recognized that both federal prisoners and military personnel have 
no effective voice in selection of their location, it refused to consider this argu
ment dispositive. Rather, it adopted a realistic perspective from which it con
cluded that the law governing any personal injury suit is “as unlikely to be a 
matter of free and conscious choice for others as it is for prisoners.”33

Underlying these conclusions is the instant court’s thesis that the FTCA is 
to be liberally construed and that claims not expressly exempted should be 
allowed. Since prisoner claims are nowhere excluded, and since the claim in the 
instant case can be fitted into the requirements of the jurisdictional section 
of the Act,34 it should not, under this rationale, be denied. In this the majority 
appears on firm ground. For although it might be accused of filling the vacuum 
of Congressional silence with its own notions of public policy,35 it does point 
out that the House Committee report on the Act states that the bill was in
tended to permit suit on any tort claim not expressly excluded,36 and the Supreme 
Court in United. States v. Aetna Surety Co., made it clear that, at least in 
matters essentially procedural, the Act was to be given a liberal construction.37 
This concept was also extended to substantive questions in Rayonier, where 
the Court stated that “there is no justification for this Court to read exemptions 
into the Act beyond those provided by Congress.”38

The Winston majority does not manage to dispose of all arguments furnishing 
support for the dissent’s position, however. The Government’s contention that 
the case is brought within the ambit of Feres by the inability of federal prisoners 
to select the jurisdiction in which they are confined casts a shadow of doubt 
over the instant decision that is never quite removed by the majority’s realistic 
but cavalier treatment of the issue. So also the majority’s reliance on a section 
of the House report noting the New York Tort Claims Act which allows 
prisoner suits seems offset by the fact that the same report also noted that 
acts of California and Arizona do not permit such suits.39 However, nowhere 
does the dissent deal adequately itself with the lack of an effective compensation 

32 18 U.S.C. § 4126, as amended, 18 U.S.C. § 4126 (Supp. Ill, 1961).
33 305 F.2d at 269.
34 Id. at 265.
35 Id. at 258.
33 Id. at 266.
37 338 U.S. 366, 383 (1949).
33 352 U.S. 315, 320 (1957).
39 305 F.2d at 283 (dissenting opinion).
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system for prisoners which was present for soldiers in Feres. Indeed, the dissent 
appears nearly obsessed with the effect of prisoner suits upon prison discipline.

Given the multiplicity of factors in the Feres holding, and the inconclusiveness 
of all evidence unearthed to date relating to the history of the Federal Tort 
Claims Act, the creation of analogies to Feres is a hazardous undertaking. Thus, 
those similes which emphasize one or another thread of the decision to the 
exclusion of others when it furthers their analysis, may be soon endangered, as 
it appears probable that the Supreme Court will grant the Government’s 
petition for certiorari, since these cases leave the federal courts in conflict in 
an unprecedented and important area of liability. Whether the Court will again 
be so emboldened as to reexamine the mind of the 79th Congress remains to 
be seen; its most recent joust with the FTCA indicates some reluctance to do 
so.40 Unquestionably, the most desirable development would be for Congress, 
as “author of the confusion,”41 to introduce legislation clarifying the applicability 
of the FTCA to soldiers and to prisoners. However, no small service will have 
been performed if the Supreme Court merely undertakes to clarify the basis 
for the Feres holding, thereby curbing its extension through ever more voracious 
analogy.

MARILYN SUE TALCOTT

LABOR LAW—Peaceful Picketing of a Secondary Employer Unac
companied by the Refusal of Other Union Members to Work for 
or Deal With the Secondary Employer Is Not Per Se a Threat, 
Coercion, or Restraint Within the Meaning of the “Secondary 
Boycott” Provision of the National Labor Relations Act. Local 760, 
Fruit & Vegetable Packers v. NLRB, No. 16588, D.C. Cir., June 7, 1962.

When picketing employers with whom they had a primary dispute proved 
ineffective, petitioners, Local 760, Fruit and Vegetable Packers, and Joint 
Council No. 28 of the International Brotherhood of Teamsters, instituted an 
alleged “consumer boycott” by picketing a large retail distributor of their 
employers’ apples. The pickets appealed only to the consumers and none 
of the retailer’s employees stopped work nor was the retailer refused any 
pickups or deliveries. The bargaining representative of the primary em
ployer, Tree Fruits Labor Relations Committee, Inc., subsequently filed a 
charge against petitioners with the National Labor Relations Board, claiming 
that petitioners had induced and encouraged the employees of the distributor 
to strike and to refuse to handle the goods of Tree Fruits, and that they had 
threatened, coerced, or restrained the distributor for the purpose of forcing 
him to refuse to handle the goods of Tree Fruits, in violation of sections 

40 See Richards v. United States, 369 U.S. 1 (1962) (citing Feres for a detailed analysis 
of the purposes and legislative history of the FTCA).

41 Feres v. United States, 340 U.S. 135, 139 (1950).
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8(b)(4)(i) and (ii)(B)1 of the National Labor Relations Act. The General 
Counsel of the NLRB found reasonable cause to believe that an unfair labor 
practice was taking place, whereupon a complaint was filed. The Board decided 
that the unions had violated only section 8(b)(4)(ii)(B) and ordered them 
to cease and desist.2 On appeal to the United States Court of Appeals for the 
District of Columbia Circuit, the Board’s decision was reversed and remanded 
for further findings of fact in light of the court’s holding. Held, peaceful 
picketing of a secondary employer unaccompanied by the refusal of other union 
members to work for or deal with the secondary employer is not per se a threat, 
coercion or restraint within the meaning of the “secondary boycott” provision 
of the National Labor Relations Act.3

Prior to the decision in the present case, the NLRB had consistently taken 
the position that the picketing of an employer with whom a striking union did 
not have a primary dispute was proscribed by section 8(b) (4) (ii) (B) of the 
National Labor Relations Act,4 5 since Congress had intended therein to prohibit 
all picketing of the secondary employer as a threat, restraint, or coercion within 
the meaning of that section.6 The Board arrived at this interpretation of the 
act through a two-stage dialectic. First, it analyzed the legislative history and 
noted that both sponsors and foes of this legislation realized that an equation 
was being made by the so-called secondary boycott provision between peaceful 
picketing and actions which “threaten, coerce, or restrain.”8 Secondly, the 
Board argued that the proviso of section 8(b)(4),7 when taken as a rule of con
struction, so modified the entire section as to clearly indicate a congressional 
intent to outlaw all picketing of a secondary employer.8 While argument against 

1 Labor-Management Reporting and Disclosure Act of 1959 (Landrum-Griffin Act) 
§ 704(a), 73 Stat. 542, 29 U.S.C. §§ 158(b) (4) (i), (ii) (B) (Supp. Ill, 1961), amending 
Labor Management Relations Act (Taft-Hartley Act), 61 Stat. 141 (1947), amending 
National Labor Relations Act (Wagner Act), 49 Stat. 449 (1935).

2 Tree Fruits Labor Relations Comm., Inc., 132 N.L.R.B. 1172 (1961).
3 Local 760, Fruit & Vegetable Packers v. NLRB, No. 16588, D.C. Cir., June 7, 1962.
4 Tree Fruits Labor Relations Comm., Inc., 132 N.L.R.B. 1172 (1961); Minneapolis 

House Furnishing Co., 132 N.L.R.B. 40 (1961); Spar Builders, 131 N.L.R.B. 1052 (1961); 
Perfection Mattress & Spring Co., 129 N.L.R.B. 1014 (1960). See Carolina Lumber Co., 
130 N.L.R.B. 1438 (1961).

5 Brief for Appellee, pp. 10-22, Local 760, Fruit & Vegetable Packers v. NLRB, No. 16588, 
D.C. Cir., June 7, 1962.

6 Local 760, Fruit & Vegetable Packers v. NLRB, supra note 5.
7 The proviso of 73 Stat. 542 (1959), 29 U.S.C. § 158(b)(4) (Supp. Ill, 1961) reads in 

pertinent part:
Provided further, That for the purposes of this paragraph (4) only, nothing contained 
in such paragraph shall be construed to prohibit publicity, other than picketing, for 
the purpose of truthfully advising the public . . . that a product or products are 
produced by an employer with whom the labor organization has a primary 
dispute .... (Emphasis added.)
8 Local 760, Fruit & Vegetable Packers v. NLRB, No. 16588 at 5-6.
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this interpretation can be presented,9 the impact of the legislative history sus
tains the position of the Board.10

The court in the instant case recognized the formidable barrier of legislative 
history with which it was faced.11 Nevertheless, it rejected the Board’s position 
and interpreted the statute as demanding a showing that the picketing in fact 
did or would result in economic detriment to the secondary employer. As the 
court observes in restricting the broad prohibition of the earlier interpretation, 
the statute “condemns not picketing as such, but the use of [actual] threats, 
coercion and restraint to achieve specified objectives.”12

However, while the case is basically one of statutory interpretation, it is evi
dent that the court’s thinking was ruled more by the constitutional undertones 
inherent in the question of whether Congress can constitutionally prohibit the 
type of picketing in the instant case, than it was by the legislative history of the 
section and the other usual standards of statutory interpretation. Thus, in 
rejecting the interpretation offered by the Board, the court reasoned that a 
congressional intent to outlaw picketing by the use of the phrase “threaten, 
coerce, or restrain” was so far from clear, and presented such serious constitu
tional difficulties that the statute must be interpreted otherwise.13

Ever since the Supreme Court decision in Thornhill v. Alabama,14 it has been 
settled doctrine that peaceful picketing is a form of expression and comes 
within the ambit of the first amendment. Accordingly, the language of the 
early cases indicated a strong reluctance on the part of the Supreme Court to 
allow legislative curtailment of the individual’s freedom of speech by the 
banning of picket lines.15 The trend of the more recent cases, however, while 
not condoning a ban of picketing itself,16 does recognize a legislative power to 

9 See Previant, The New Hot-Cargo and Secondary Boycott Sections: A Critical Anal
ysis, 48 Georgetown L.J. 346, 353 (1960); Comment, The Landrum-Griffin Amendments: 
Labor’s Use of the Secondary Boycott, 45 Cornell L.Q. 724, 731-36, 759 (1960).

10 See 105 Cong. Rec. 17720, 17898-99 (1959) (remarks of Senator Kennedy); 105 
Cong. Rec. 17881-82 (1959) (remarks of Senator Morse); 105 Cong. Rec. 6231-32 (1959) 
(remarks of Senator Humphrey).

11 See Local 760, Fruit & Vegetable Packers v. NLRB, No. 16588 at 7.
12 Id. at 12.
13 See id. at 7-8.
14 310 U.S. 88 (1940).
15 See AFL v. Swing, 312 U.S. 321 (1941); Carlson v. California, 310 U.S. 106 (1940); 

Thornhill v. Alabama, 310 U.S. 88 (1940).
16 Local 695, Int’l Bhd. of Teamsters v. Vogt, Inc., 354 U.S. 284 (1957); Local 10, 

United Ass’n of Journeymen Plumbers v. Graham, 345 U.S. 192 (1953); Local 262, 
Building Serv. Employees Int’l Union v. Gazzam, 339 U.S. 532 (1950); Local 309, Int’l 
Bhd. of Teamsters v. Hanke, 339 U.S. 470 (1950); Hughes v. Superior Court, 339 U.S. 
460 (1950); Local 213, Carpenters Union v. Ritter’s Cafe, 315 U.S. 722 (1942); Vincent 
v. Local 395, Steamfitters Union, 288 F.2d 276 (2d Cir. 1961); NLRB v. Local 627, Int’l 
Bhd. of Teamsters, 241 F.2d 428 (7th Cir. 1957); NLRB v. United Bhd. of Carpenters, 



204 The Georgetown Law Journal [Vol. 51

outlaw a specific object of picketing or conduct in picketing, notwithstanding 
that the effect of such a prohibition is to ban the picket lines entirely.17 18

Because of the conflict which occurs in this area between the police power of 
the states and the constitutional guarantee of freedom of speech, there is much 
“balancing” done and great deference is shown to the particular facts at hand 
and to the public policy considerations underlying legislative action. Thus, in 
Local 695, Int’l Bhd. oj Teamsters v. Vogt, Inc.,16 the Supreme Court upheld 
the legislative will to ban picketing which was intended to coerce an employer 
into interfering with his employees’ decision whether or not to join a union. 
Similarly, in Local 10, United Ass’n of Journeymen Plumbers v. Graham19 
the Court allowed a lower court to augment legislative policy by declaring a 
picket line unlawful which had as its purpose the formation of an agreement 
between an employer and a union whereby persons not members of such union 
would be denied the right to work.

To arrive at its decision in the instant case, the court first had to distinguish 
these recent cases which found so little difficulty in allowing Congress and the 
states to limit picketing in order to curb a practice which they have found 
undesirable. To do this the court points out that picketing may take two 
forms, one involving a possible “signal” effect on employees of the picketed 
concern, inviting interference with the employer’s conduct of business, and the 
other solely involving an economically innocuous mode of expression.20 While 
the former type might be classified as being within the permissible scope of 
legislative police power, the latter, since it involves only the publication of a 
grievance, more closely approaches the pure exercise of the freedom of speech. 
For this reason the court feels that all legislative regulation of this latter type 
of picketing must be carefully scrutinized in light of the strictures of the first 
amendment.21 In this context the question of the validity of the regulation 
turns on the successful application of the rule enunciated in Dennis v. United 
States22 which declared that statutory regulations infringing on free speech are 

184 F.2d 60 (10th Cir. 19S0), cert, denied, 341 U.S. 947 (1951); United Bhd. of Car
penters v. Sperry, 170 F.2d 863 (10th Cir. 1948); Brown v. American Fed’n of TV 
Artists, 191 F. Supp. 676 (N.D. Cal. 1961) ; Greene v. International Typographical Union, 
182 F. Supp. 788 (D. Conn. 1960); Douds v. Local 1175, Confectionery Jobbers Em
ployees Union, 85 F. Supp. 191 (S.D.N.Y. 1949); LeBaron v. Local 388, Printing Special
ties Union, 75 F. Supp. 678 (S.D. Cal.), aff’d, 171 F.2d 331 (9th Cir. 1948), petition for 
cert, dismissed, 336 U.S. 949 (1949).

17 See, e.g., Local 10, United Ass’n of Journeymen Plumbers v. Graham, supra note 
16; Local 262, Building Serv. Employees Int’l Union v. Gazzam, supra note 16.

18 354 U.S. 284 (1957).
1» 345 U.S. 192 (1953).
20 Local 760, Fruit & Vegetable Packers v. NLRB, No. 16588 at 9-10.
21 See id. at 10.
22 341 U.S. 494 (1951).
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enforceable only if the gravity of the evil the legislature seeks to prevent, 
discounted by its improbability, justifies the infringement.23

Applying that test to the instant case, the court, upon finding no substantial 
economic impact on the secondary employer, felt that there was insufficient 
justification for the infringement. In the court’s words, “we would be hard-put 
to find a constitutional justification for prohibiting a union from using picketing 
as the form of making ‘do not patronize’ appeals, so long as the picketing is 
conducted in an entirely peaceful and non-coercive manner, is addressed solely 
to consumers, and has no side effects which might be a basis for distinguishing 
it from any other form of publicity.”24

The court’s constant reference in its constitutional discussion to the theme 
of “no resulting injury” to the secondary employer25 illustrates its belief 
that the underlying purpose of section 8(b)(4)(ii)(B) was, or should have 
been, to protect, not the primary employer who instituted the suit in the instant 
case, but the secondary employer. Had there in fact been injury to the sec
ondary employer the court certainly would have yielded to the authority of 
the act and upheld the exercise of congressional police power. The court, how
ever, could not allow the section to be twisted so that freedom of speech was 
being curtailed when the picketing enjoined was not directed to the primary 
objective which Congress sought to prevent, that is harm to the secondary em
ployer. Shunning the reasoning of the NLRB, the court would not declare an 
equation of peaceful picketing with “threaten, coerce, or restrain,” for the 
result would have been the limitation of speech when no injury was claimed 
by the one patrolled by pickets.

The court was thus presented with the dilemma of whether to follow the 
legislative history of the section and curtail freedom of speech of the picket 
line, though the person being picketed complains of no injury, or to disregard 
or avoid the evident legislative intent—a problem thrust upon the court because 
of a peculiarity of that section of the act which pertains to the filing of charges 
of unfair labor practices with the NLRB.26 At present, anyone can file such a 
charge, there being no necessity that the party filing be the one jeopardized by 
the unfair labor practice.27

The immediate effect of the decision in the instant case will be to force the 
NLRB, when presented with a charge of a violation of section 8(b) (4) (ii) (B), 
to determine whether there has in fact been a threat, coercion, or restraint of 
the secondary employer. Prior to this decision no court would have demanded 
such a determination. But this decision should not mark the terminus of the 
evolution of the law in this area. Although the result of the case is sound, the 

23 Id. at S10.
24 Local 760, Fruit & Vegetable Packers v. NLRB, No. 16588 at 10.
25 Id. at 5, 12.
26 49 Stat. 453 (1935), as amended 61 Stat. 146 (1947), 29 U.S.C. § 160(b) (1958).
27 NLRB v. Local 364, Int’l Bhd. of Teamsters, 274 F.2d 19, 34 (7th Cir. 1960).
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factual foundation upon which it rests seems narrow and might not withstand 
future pressures. The rationale used to avoid the force of the manifest legislative 
intent is dependent on the fact that the complaint in the instant case was filed by 
the primary employer, for which reason the interpretation of section 8(b) (4) (ii) 
(B) advanced is unlikely to provide a reliable guideline for the decision of 
future cases. The difficulty stems, in large measure, from the fact that Congress 
did not foresee the advent of situations such as that found in the present case, 
where one other than the secondary employer complains of the picketing. The 
legislative history as well as the language used in the act indicates that Con
gress intended to ban all picketing of a secondary employer where the object of 
such picketing was to force him to cease dealing with the primary employer. 
Two courses of action should prove helpful in avoiding such difficulty. The 
first would be for the courts to recognize that the legislative history of section 
8(b) (4) (ii) (B) does indicate that Congress intended to equate picketing with 
“threaten, coerce, or restrain.” At the same time it should be realized that in 
so intending Congress was protecting the secondary and not the primary em
ployer, to the end that until the one being patrolled by the pickets complains 
of injury resulting therefrom, there are no grounds for limiting the picket line, 
since Congress only intended to forbid it where the effects were to be felt by 
the secondary employer. The second approach is for Congress to amend 
section 10(b)28 of the act so that only one who is to be protected by the sub
stantive portions of the act may file a charge with the NLRB. The pursuit of 
either approach should serve to alleviate the problems encountered in the 
decision of the instant case.

WAYNE L. EMERY

28 63 Stat. 107 (1949), 29 U.S.C. § 160(b) (1958).
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CIVIL LIBERTIES AND THE CONSTITUTION. By Paul G. Kauper. Univer

sity of Michigan Press, Ann Arbor, 1962. Pp. ix, 237. $6.00.

“The Constitution ‘is gone,’ ” exclaimed Mr. Justice McReynolds in 
1935.1 He was wrong, of course, as have been so many other critics in 
high places who have accused the Supreme Court of undermining, 
subverting or destroying the Constitution. The Constitution is very much 
alive and very much with us as we go about our daily tasks. Its current 
vigor is attested to by Professor Kauper’s book, based on a series of 
lectures presented at the Special Summer School for Lawyers at the 
University of Michigan Law School.

The book deals with problems in “critical areas in current constitu
tional development—that are matters of vital concern to every citizen.”2 
And well they might be. For, as Professor Kauper points out, “the larger 
part of constitutional litigation now turns on questions relating to protec
tion of the freedoms secured by the Constitution .... It is in the area of 
free speech, free press, freedom of religion, separation of church and 
state, and the equal protection of the laws that we presently find the 
fighting issues . . . .”3 When a constitution helps solve such vital problems 
of the society it serves, the reports of its death must be grossly exag
gerated.

As far as “fighting issues” are concerned, the furor raised over the 
Court’s school prayer decision last summer4 5 * indicates that the nation thinks 
of church-state relations in that category. Otherwise, we would have been 
spared the bitter denunciations, the personal attacks upon the Justices, 
the wild predictions of the downfall of our country, and the glib and 
misleading characterizations masquerading as sober analysis. The same 
can be said for the school desegregation cases of 1954,® as well as the 
cases involving prosecution of “freedom riders” and sit-in demonstrators,® 
the censorship of obscene materials by various government agencies7 and 

1 Mason, Harlan Fiske Stone: Pillar of the Law 391 n.*  (1956).
2 Kauper, Civil Liberties and the Constitution vii (1962) [hereinafter cited as Kauper].
3 Ibid.
4 Engel v. Vitale, 370 U.S. 421 (1962).
5 E.g., Brown v. Board of Educ., 347 U.S. 483 (1954), reargued on the question of 

relief, 349 U.S. 294 (1955); Bolling v. Sharpe, 347 U.S. 497 (1954).
3 E.g., Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961); Boynton v. 

Virginia, 364 U.S. 454 (1960).
7 E.g, Manual Enterprises, Inc. v. Day, 370 U.S. 478 (1962); Marcus v. Search Warrant, 
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the regulation of Communist activities,8 all subjects included by Professor 
Kauper in his concept of “critical areas.”

The analysis is cool, but without that deadening detachment that 
comes from indifference. Professor Kauper cares very much about the 
blight of racial discrimination, about the individual’s right to speak his 
mind, and about the importance of keeping government out of the field 
of religion. He refuses, however, to let such concerns blind him to the 
difficulties involved. Unlike some commentators, he does not use basic 
constitutional theory to justify a preconceived result. Nor does he allow 
himself to be misled by slogans or labels. He does not agree, for example, 
that “separation of church and state” describes either a factual pattern 
of governmental conduct or a constitutional slide rule that solves 
problems automatically.9

Instead, he concentrates on the varying forms in which the question of 
church-state relations may arise and the different considerations which 
are relevant to the decision of each one. If you think that financial aid 
by the federal government to a Jesuit medical school for the building of 
a science laboratory raises the same issues as arise from the use of a 
public park for a meeting of Jehovah’s Witnesses, then Professor Kauper 
will disabuse you of such an idea.10 The answers as to the constitutionality 
of the above hypotheses may or may not be the same, but the considera
tions leading to those conclusions must be different. Or, if you think 
that some definition of “state action” can easily tell us how to treat both 
a sadistic sheriff who beats a Negro prisoner to death11 and a theater 
owner who refuses to admit Negro patrons, then Professor Kauper insists 
that you face the harsh realities of life as it is actually lived.12

Perhaps the best illustration of the dilemmas involved occur in the 
free speech and free press cases. There are two easy alternatives. One is 
to say that all communication comes within the protection of the first 

367 U.S. 717 (1961); Times Film Corp. v. City of Chicago, 365 U.S. 43 (1961); Smith v. 
California, 361 U.S. 147 (1959); Kingsley Int’l Pictures Corp. v. Regents, 360 U.S. 684 
(1959); Roth v. United States, 354 U.S. 476 (1957); Kingsley Books, Inc. v. Brown, 354 
U.S. 436 (1957); Butcher v. Michigan, 352 U.S. 380 (1957); Joseph Burstyn, Inc. v. Wilson, 
343 U.S. 495 (1952).

8 E.g., Scales v. United States, 367 U.S. 203 (1961); Communist Party of the United 
States v. Subversive Activities Control Bd., 367 U.S. 1 (1961); Konigsberg v. State Bar, 366 
U.S. 36 (1961); Wilkinson v. United States, 365 U.S. 399 (1961).

9 Kauper 6-10, 51.
19 Id. at 35-39.
31 Screws v. United States, 325 U.S. 91 (1945).
12 Kauper 127-66.
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amendment and, therefore, cannot be impeded by governmental action. 
This view finds no countervailing consideration in the social evil posed 
by wide distribution of obscene literature, for example, or in the danger 
to the stability of government created by distribution of various types of 
subversive materials. The other easy alternative is to say that any ruling 
by a federal, state or local government agency that such dangers exist 
completely outweighs the traditional rights of free expression which have 
been the hallmark of our open society. This view would wipe out the 
first amendment by giving police officials, local censorship boards, 
municipal and state legislative bodies, and almost anyone with any kind of 
official designation, the discretion to set it aside.

The Supreme Court has adopted neither view. Instead it has sought to 
balance the public interests served by the governmental action against 
those served by the first amendment freedoms. As Professor Kauper 
states:

If on balance it appears that the public interest served by restrictive legislation 
is of such a character that it outweighs the abridgment of freedom, then the 
Court will find the legislation valid. In short, the balance-of-interests theory 
rests on the basis that constitutional freedoms are not absolute, not even those 
stated in the First Amendment, and that they may be abridged to some extent 
to serve appropriate and important public interests.13

This approach may also explain the outcome of some seemingly 
divergent cases in the recently developed area of “freedom of associa
tion.” The description of this as one of the freedoms protected against 
governmental interference by the due process clause has come about in 
cases involving the attempts of some southern states to hinder the 
activities of the National Association for the Advancement of Colored 
People.14 In this area the Court has denied Alabama the right to require 
disclosure of NAACP membership lists since it was clear that this would 
result in reprisals, both governmental and private, against those mem
bers.15 The city of Little Rock, Arkansas, was also prevented from 
obtaining such membership lists as part of a program to tax and regulate 
non-profit organizations because the Court was unable to see the rele
vance of the membership lists to the protection of the city’s proper 
interests.16 The State of Arkansas was likewise prohibited from asking its 

13 Id. at 113.
14 E.g., Louisiana v. NAACP, 366 U.S. 293 (1961); Shelton v. Tucker, 364 U.S. 479 

(1960); Bates v. City of Little Rock, 361 U.S. 516 (1960); NAACP v. Alabama, 357 U.S. 
449 (1958).

15 NAACP v. Alabama, supra note 14.
16 Bates v. City of Little Rock, 361 U.S. 516 (1960).
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teachers to list all organizations to which they belonged or contributed 
financial support on the ground that, while the state could require in
formation about activities which were relevant to legitimate public in
terests, this statute was so broad that it entered areas of “association” in 
which the teachers were entitled to privacy.17

Contrast this with the treatment given similar state and federal 
legislation dealing with Communist organizations.18 The difference may be 
that in weighing the utility to society of the work of the NAACP and the 
Communist Party, the Court came to opposite conclusions. The NAACP 
seeks to protect the constitutional rights of Negroes and to eliminate 
racial discrimination, both worthwhile aims which our society encourages. 
The Communist Party, on the other hand, does not have such useful 
functions. In selecting restriction on the one hand or freedom on the 
other, did the Court find that society’s interests would be best served by 
freedom in the cases involving NAACP and by restriction in the cases 
involving the Communist Party?

Mr. Justice Black has vigorously denied the validity of the balance-of- 
interests theory and has sometimes accused the Court of using it im
properly in first amendment cases.19 He argues that first amendment 
freedoms are absolute, that they enjoy a preferred position among con
stitutional freedoms and that they are not to be set aside merely upon a 
legislative determination of good cause.20 Professor Kauper questions 
whether both theories do not really require a weighing of social utility, 
so that the function of the Court becomes the same regardless of which 
technique is use for decision.21 Under the “absolute freedoms” theory, the 
Court must first determine whether a particular communication is entitled 
to “free speech” protection and whether the governmental action amounts 

17 Shelton v. Tucker, 364 U.S. 479 (1960).
18 E.g., Scales v. United States, 367 U.S. 203 (1961) (Smith Act, punishing active, pur

posive membership, does not restrict association); Communist Party of the United States 
v. Subversive Activities Control Bd., 367 U.S. 1 (1961) (upheld Subversive Activities Control 
Act of 1950 requiring registration of Communist-action organizations and listing of mem
bers) ; Konigsberg v. State Bar, 366 U.S. 36 (1961) (California bar examination character 
committee entitled to require answer concerning Communist Party membership); Wilkin
son v. United States, 365 U.S. 399 (1961) (congressional committee investigating Communist 
infiltration in basic industries in the South may compel answer concerning Communist Party 
membership).

19 See, e.g., Scales v. United States, supra note 18, at 261-62; Konigsberg v. State Bar, 
supra note 18, at 61-62; Barenblatt v. United States, 360 U.S. 109, 140-45 (1959).

20 Ibid.
21 Kauper 111-20.
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to an “abridgment.” It is at this point that Professor Kauper believes 
Justice Black weighs the social interest served by allowing the com
munication against the need of society to be protected against its 
contents.22 He then asks whether this is not essentially the same operation 
which takes place under the balance-of-interests approach. Since this 
area includes some of the most frequently litigated and most thoroughly 
analyzed constitutional questions, we may expect some clarification 
during the next few years.

Reading a book like this makes one regret that total misunderstanding 
is all too often the major ingredient in the formation of public opinion 
concening these constitutional issues and the Supreme Court itself. As 
one Supreme Court Justice recently observed, the mail which pours in 
following the issuance of a controversial decision usually shows that 
neither those who praise nor those who criticize understand either the 
reasons for the decision or its significance. Unfortunately, much of this 
must be attributed to those segments of the bar, the press and public 
officialdom which have all too often failed in their responsibility to edu
cate the public in this area.

The Justices, meanwhile, go resolutely about their business, facing the 
“fighting issues,” insisting that there are few easy answers, refusing to 
enter the dream worlds constantly being urged upon them, and in all 
likelihood hoping that someone like Professor Kauper will quietly explain 
to the legal profession and anyone else who will listen the social and legal 
implications of the emotion-laden decisions, the making of which is the 
Court’s daily routine.

Leo Weiss*

ONE MAN’S FREEDOM. By Edward Bennett Williams. Atheneum, New York, 
1962. Pp. x, 344. $5.95.

In 1952, Look magazine published the findings of a poll of some 15,000 
high school students taken by the Purdue Opinion Panel, a survey or
ganization at Purdue University.1 The poll was taken for the purpose 
of finding out what high school students thought of the rights of Ameri-

22 Id. at 115-20.
* Attorney, National Labor Relations Board. The views expressed herein are those of the 

author and do not necessarily reflect those of the National Labor Relations Board or any 
of its members.

1 Look, Feb. 26, 1952, pp. 29-31.
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cans protected in the Bill of Rights. The results were shocking. For ex
ample, fifty-eight percent agreed that the police may be justified in giving 
a man the “third degree” to make him talk. Thirty-three percent said 
that persons who refuse to testify against themselves should either be 
made to talk or severely punished—while another twenty percent were 
uncertain.

Twenty-five percent of the teenagers would prohibit the right of the 
people to assemble peaceably, saying that some groups should not be 
allowed to hold public meetings. Fifteen percent would deny to some 
criminals the right to have a lawyer, and only forty-five percent believed 
newspapers should be free from censorship. Thirty-three percent said 
that a foreigner visiting this country should not be allowed to criticize 
our government. Sixty percent would deprive conscientious objectors of 
their right to vote, and sixty percent also believed that police and other 
groups should have the right to censor or ban books and movies.

Adults have no cause for smugness and cannot dismiss these statistics 
as proof of the callowness of youths who simply lack sufficient reverence 
for our hallowed traditions. Professor Samuel Stouffer in his book, Com
munism, Conformity and Civil Liberties published in 1955, polled a wide 
range of adults. His statistics were fully as damning. Similar results were 
obtained from a poll conducted among political science students a few 
years ago at a midwestern university. Although all of them said they 
believed in the Bill of Rights, their answers to specific questions involv
ing its various sections showed they really did not know what the Bill 
of Rights is.2

This all adds up to a rather disturbing picture: youngsters now grown 
to adulthood and adults even more adult, but perhaps not more mature, 
not only fail to have the most rudimentary appreciation and understand
ing of rights protected by the Bill of Rights but, even more disturbing, 
have a definite bias against them.

For many concerned people all that can be done is to bewail the 
situation. Edward Bennett Williams in his book, One Man’s Freedom, 
does this, but he also does more, much more. “We have allowed,” he 
writes, “an erosion of individual liberty and freedom to take place in 
the last three decades—not as the result of the overreaching of big gov
ernment, nor as the result of the calculated assaults made upon liberties 
and freedoms in the last decade, but rather because of collective lethargy 
and a cavalier attitude of unconcern.”3 He lays much of the blame on 

2 Williams, One Man’s Freedom 7-8 (1962) [hereinafter cited as Williams],
3 Id. at 8.
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the national substitution in placing security in a position of primacy and 
subordinating individual liberty to it. Williams’ basic purpose in writing 
this book is to halt this erosion—to imbue others with the same fervor 
he feels toward our American rights.

Probably the most famous criminal lawyer in the country today, Wil
liams, at the age of 41, has been acclaimed as the modern Clarence 
Darrow. He has represented such diverse clients as former O.S.S. Lt. 
Aldo Icardi, Senator Joseph McCarthy, James Hoffa, Adam Clayton 
Powell, Frank Costello and Igor Melekh, the Russian diplomat accused 
of espionage.

He makes a strong and eloquent plea against ascribing the guilt or 
alleged guilt of a client to his lawyer.4 Looking at the list of his clients, 
one might suspect that his plea is based on self-interest. However, it is 
clear from his book that it is not, but instead reflects a deep devotion to 
the law and one of its basic bulwarks—that liberty and the rights of 
men will only be protected as long as there are courageous lawyers who 
hold dear the legal canon that it is “the right of the lawyer to undertake 
the defense of a person accused of a crime, regardless of his personal 
opinion as to the guilt of the accused; otherwise innocent persons, victims 
only of suspicious circumstances, might be denied a proper defense.”5

Williams has a real gift as a story teller; however, his stories are true. 
He has been the counsel in many of the major cases within recent times 
in which the rights of individuals, some high, some low, some powerful, 
some weak, some good, some bad, have sorely needed protection from 
the overpowering might of the state, a protection which can only be 
provided in our society by a vigorous, courageous and resourceful de
fense lawyer. This, Williams is and has been.

Two of his chapters are devoted to accounts of cases before congres
sional investigating committees where the role of a lawyer is still not 
clearly delineated.6 He won the acquittal of Aldo Icardi who was charged 
with perjury before a congressional committee which was investigating 
a Department of Defense release accusing Icardi of murdering O.S.S. 
Major William V. Holohan while they were on a secret mission behind 
enemy lines during World War II. Although Williams made a personal 
investigation covering 12,000 miles and felt he had sufficient evidence 
to establish the innocence of his client in court, he won on a legal point 

* Id. at 11-29.
5 Canons of Professional Ethics, Canon 5 (1957).
6 Williams 30-58, 59-71.
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which was of far greater value to the law—that congressional commit
tees have no power to conduct a legislative trial and to convict individuals 
toward whom the evidence points the finger of suspicion.7

Ironically enough, another of Williams’ clients was Senator Joseph 
McCarthy, who was a leading exponent of this congressional power. The 
irony was even greater because McCarthy, whom Williams represented 
during the Senate censure hearings, was himself the victim of a lawless 
congressional procedure. Williams discovered that McCarthy had at one 
time been the subject of a “mail cover,” a frequently used but little 
known investigative technique employed by the Post Office Department 
which keeps track of the names and addresses of all the senders of mail 
to an individual. Not only was McCarthy subject to the mail cover, but 
his fiancee and the investigator on McCarthy’s staff also suffered the 
same treatment. Whether this information would have affected the censure 
of Senator McCarthy if it had been known, is highly debatable, although 
Williams argues that it would.8

Based on his own experience in representing clients before congres
sional committees, Williams proposes a code of fair investigative pro
cedure for congressional committees.9 Many of his suggestions have 
been made before in law reviews and in various legislative bills. How
ever, the subject seems to have become dormant within the past few 
years, and it is good to have it reactivated, since there is still little 
effective control imposed on congressional investigative committees either 
by the courts or by the Houses of Congress themselves.

Williams presents vigorous arguments against all wiretapping and 
electronic eavesdropping.10 He was counsel for both Bernard Goldfine, 
whose hotel room was bugged, and Julius Silverman, whose conviction, 
based on evidence obtained with a “spike” microphone, he succeeded in 
having reversed by a unanimous Supreme Court.11 After persuasively 
setting forth all of the arguments against electronic eavesdropping and 
wiretapping, as well as his firm belief that both of them are prohibited 
by the fourth amendment,12 it is somewhat puzzling that he then backs 

7 United States v. Icardi, 140 F. Supp. 383 (D.D.C. 19S6).
8 Williams 68.
8 Id. at 83-8S.
10 Id. at 88-121.
11 Silverman v. United States, 365 U.S. 505 (1961).
12 Obviously, Williams feels that the Brandeis dissent in Olmstead v. United States, 277 

U.S. 438, 471 (1929) was correct. He is also of the opinion that the Supreme Court will 
eventually overrule Olmstead. Williams 101-02.
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off a bit and suggests that a constitutional amendment might be desirable 
to permit wiretapping, although perhaps not other kinds of eavesdrop
ping-13

His chapter on the right to silence is excellent.14 He traces the history 
of this right from Edmund Campion in 1586 through John Lilburn to 
witnesses before congressional committees. He succinctly poses the 
dilemma which has faced many subpoenaed witnesses. “The freedom of 
the individual as we have known it,” says Williams, “will be at an end 
if the time ever comes when the state can confront the suspected person 
with conviction if he confesses guilt, perjury if he denies it and contempt 
if he stands silent.”15

The book blasts police departments for their interrogation techniques.16 
In so doing, Williams makes an effective defense of the McNabb-Mallory 
rule and against “arrests for investigation.” His arguments on these points 
have been substantiated by the subsequent report of the Horsky Com
mittee which was appointed by the Commissioners of the District of 
Columbia to look into the practice of arrests for investigation. This report 
statistically shows that such arrests are not only illegal and uncon
stitutional, but also hopelessly inefficient—that in only one out of every 
eighteen cases was any criminal charge placed against individuals arrested 
for investigation in the District of Columbia.17

When Williams was first admitted to practice he handled a great deal 
of civil litigation in negligence cases. He was appalled to find out that 
the liberal rules of discovery which protect the rights of property in civil 
cases do not apply in criminal cases—that prosecutors are not subject 
to discovery to determine if they have evidence favorable to the accused. 
He effectively demonstrates that the same considerations of justice and 
fair play which compelled reforms in our civil procedures certainly 
should apply to the criminal law as well.18 Radical reform of our criminal 
discovery procedures is certainly necessary in order to end a game 
of “combat by surprise” and to make the trial a search for truth.

The value of cross-examination in ascertaining the truth has been 
recognized since biblical times. It was necessary in the case of Susanna 

13 Williams 118-21.
11 Id. at 122-44.
15 Id. at 144.
16 Id. at 14S-62.
17 See Report and Recommendations of the Commissioners’ Committee on Police Arrests 

for Investigation App. B (1962).
18 Williams 163-85.
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and the Elders, and its value has not diminished over the centuries. Wil
liams makes a powerful argument for its necessity—“secret evidence is 
abhorrent to a free society”19—but then recommends that some excep
tion be made in cases where national security is involved. I found his 
argument for the exception unpersuasive, but this may be merely a reflec
tion of my own preconceptions.

Williams represented Congressman Adam Clayton Powell who was 
indicted for evading income taxes. The press had a field day and the 
problem arose as to whether Powell could possibly get a fair trial when 
he was being tried in the newspapers. Williams argues that it is the re
sponsibility of lawyers, primarily, to prevent this, and he urges rigorous 
enforcement of Canon 20 which holds it unprofessional conduct for 
lawyers to make extensive statements to the press concerning pending 
cases.20

On what Williams describes as the darkest day of his professional 
life,21 he was subjected to tremendous criticism while representing Team
ster Union head James Hoffa on a charge of bribery in Washington in 
1957. A picture of Williams chatting with a Negro woman lawyer ap
peared in a full page advertisement in the A jro-American, a paper having 
a large circulation among Negroes in Washington. The advertisement 
accounted in detail Hoffa’s long record of friendship with the Negro 
people and their causes. The jury trying Hoffa was predominantly 
Negro. Obviously, the advertisement had been placed in an effort to 
influence the jury in Hoffa’s favor, although Williams states that neither 
he nor any lawyer assisting him had any inkling that such an advertise
ment was to appear, and he honestly feels that the defendant, Hoffa 
himself, had nothing to do with it. In any case, no one on the jury had 
seen the ad. Hoffa was acquitted.

Williams argues against permitting radio and TV in courtrooms and 
against televising witnesses who object to it in congressional committee 
hearings.22 He is also a staunch foe of capital punishment,23 is a supporter 
of the Durham rule,24 and is for wider limits in examination of experts 
presenting psychiatric testimony to jurors in insanity defense cases.25

19 Id. at 203.
20 Id. at 217-18.
21 Id. at 221.
22 Id. at 223-31.
23 Id. at 244.
24 Id. at 256.
25 Id. at 255-63.
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His book is not entirely concerned with procedural due process in 
criminal cases. The problems presented by obscenity in print and film and 
Post Office and private group censorship are subjected to a search
ing analysis.26 Although Williams defends the right of the National 
Office for Decent Literature and other groups to express their views on 
any material that goes through the media of communication, he feels 
that it transgresses the bounds of prudence and justice when people are 
urged “not to patronize a store or purchase even acceptable books from 
one who sells an objectionable book or not to patronize a theater which 
exhibits an objectionable film along with unobjectionable ones.”27

Williams ends his book with a chapter entitled “The New Era and the 
New Issue.”28 Here he departs from his discussion of the rights of 
individuals under our American Constitution and moves into the field 
of international law. He is in favor of repealing the Connally Amend
ment20 and urges the creation of a world wide network of courts to make 
law an effective instrument of peace for all the peoples of the world. He 
recommends the establishment of a system of trial courts and circuit 
courts on a regional basis with a final appeal to the International Court 
of Justice, a system comparable to the federal system in the United 
States.30 Williams was willing to use one of his cases as a step toward 
this goal. He represented Igor Melekh who was charged with espionage 
for the Soviet Union. Williams suggested to the Attorney General-desig
nate Robert Kennedy that the question of whether Melekh, an official 
of the United Nations, enjoyed diplomatic immunity from criminal 
prosecution should be submitted to the International Court of Justice. 
This was an uncommon opportunity to make a contribution to the cause 
of international law, but the United States government turned down 
Williams’ offer.31

It would be easy for a book of this kind merely to be an account of 
derring-do in the courtroom, of how the author, a la Perry Mason, wins 
case after case, devastating hostile witnesses through the skillfulness of 
his cross-examination. None of that appears here. There is no self
adulation. Williams, in real life, is soft spoken and self-effacing. He is a

26 Id. at 264-97.
27 Id. at 296-97.
28 Id. at 3O8-2S.
29 Id. at 313.
30 Id. at 323.
31 Id. at 321.
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low key lawyer, and this is reflected in the pages of his book.
Although not aimed at lawyers, many lawyers will find this book 

valuable. Williams rightly criticizes law schools for not having engendered 
in their students the excitement of the lawyer in fullfilling his highest 
function: the protecting of the rights of individuals under a written 
constitution. Laymen, law students and lawyers will all be the better 
for having read this book, and as a result, our Bill of Rights will be pre
served and the rights of individuals strengthened.

Lawrence Speiser*

PRICE DISCRIMINATION UNDER THE ROBINSON-PATMAN ACT. By 
Frederick M. Rowe. The Trade Regulation Series, Little, Brown & Co., Boston 
and Toronto, 1962. Pp. xxx, 675. $22.50.

The Robinson-Patman Act is one of a series of patches put upon the 
antitrust laws by successive Congresses. The patchwork process of im
proving those laws has failed to see values whole. Amendments and ad
ditions have been grounded in philosophies which are at war with one 
another. The tests and prohibitions of statutes like the “fair trade” 
amendment and the Robinson-Patman Act have destroyed the symmetry 
of antitrust’s aims and the unity of its theory.

The United States Supreme Court has described the Robinson-Patman 
Act as being couched in “infelicitous language.”1 Mr. Justice Jackson 
found it “complicated and vague in itself and even more so in its con
text. Indeed, the Court of Appeals seems to have thought it almost 
beyond understanding.”2

The price discrimination prohibitions are bewildering not simply be
cause of their generality. That is the outstanding characteristic of the 
Sherman Act, a statute which consists of a few short prohibitions in 
broad, general language. The courts have dealt with that vagueness, in 
the words of Mr. Justice Frankfurter, “by imparting to it the gloss of 
history.”3

The basic difficulty with Section 2 of the Robinson-Patman Act is not 
its vagueness but the fact that its mixture of ideas leads one to conclude

* Director, American Civil Liberties Union, Washington Office; Member of the Bars of 
the United States Supreme Court, the District of Columbia and the State of California.

1 Automatic Canteen Co. v. FTC, 346 U.S. 61, 78 (1953).
2 FTC v. Ruberoid Co., 343 U.S. 470, 483 (1952) (dissenting opinion).
3 FTC v. Motion Picture Advertising Co., 344 U.S. 392, 405 (1953) (dissenting opinion).
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that it probably does not mean what it says. Thus, the Supreme Court 
has held that the “meeting competition” proviso, although included in a 
section dealing with rules of evidence and burden of proof, constitutes 
an absolute defense.4

Even more troublesome is the incomplete disclosure of the intent of 
Congress, manifested by the many unconsidered or unprovided for 
effects of the several prohibitions. Hence, the task of interpretation is all 
too often to determine not what Congress intended on a point present to 
its mind, but to guess what Congress would have intended on a point not 
present to its mind if the point had been present.5 6 * This is a function 
familiar to the courts, but until a court has spoken on a particular ques
tion those affected by the statute must make important business decisions 
by guesswork.

Mr. Rowe’s book is a valuable aid to the making of an educated guess 
respecting the meaning and applicability of the statute. It provides 
lucidly all of the materials necessary or useful for reaching such judg
ments. Its penetrating appraisal of the decisions of the Courts and the 
Federal Trade Commission discloses not only what a decision in fact 
did, but also its implications as to other problems which arise under the 
statute.

While the legislative history of the Act has been termed “incon
clusive” by the Supreme Court,8 resort to it is a continuing need. The 
author has provided not only an analysis of that history, but also an 
appendix of the text of bills culminating in the statute, and the text of 
the legislative committee reports. These do not provide a complete 
body of source materials, but make possible a good start on the quest 
for the intent of Congress. Until balance and coherence have been re
stored to antitrust legislative objectives, Mr. Rowe’s book offers a 
knowledgeable guide through the foggy terrain of Robinson-Patman.

Leonard J. Emmerglick*

4 Standard Oil Co. v. FTC, 340 U.S. 231 (1951).
5 Gray, The Nature and Sources of the Law 173 (2d ed. 1924).
6 Standard Oil Co. v. FTC, 340 U.S. 231, 247 n.14 (1951).
* Attorney at Law, Washington, D.C.; Adjunct Professor of Law, Georgetown University

Law Center.
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