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Although we have come a long way in safeguarding the rights of the
accused in criminal proceedings, Dean Pye feels that there is more to be

done, especially with respect to indigent defendants. He develops every
aspect of the criminal case in the federal system, from arrest to sentencing,
analyzes procedural reforms which have been suggested, and offers some

suggestions of his own. The author applauds the judicial extension of the

right to counsel and sees hope in recent bail projects emphasizing release
on recognizance. He defends the Mallory rule from legislative attack and
pleads for more liberal discovery and sentencing procedures. In short, it
is the wish of Dean Pye that thought in legal circles be stimulated as to

the necessity for further improvement in our concepts of criminal justice.

Introduction: The Defendant's Rights at a Glance

A decade ago Professor Piero Calamandrei of the University of Flor
ence viewed the criminal procedures of the world and concluded:

[A]lthough the techniques of modern civil procedure may be in harmony with
the culture of a free people, criminal procedure, even in the states that claim
to be democratic, has not yet progressed beyond the practices of absolutism,
or one might even say beyond the brutal instincts of the barbarian horde.1

Professor Calamandrei was not referring specifically to American judi
cial processes; however, he did not see fit to exempt them from his in
dictment.
The student of our federal criminal procedure must conclude that

these observations do not fairly describe our system. While there may be

*The substance of this article was presented in an address as part of the Edward

Douglass White Lecture Series commemorating the 175th anniversary of Georgetown
University.
** Associate Dean and Professor of Law, Georgetown University Law Center.
1 Calamandrei, Procedure and Democracy 102 (1956).
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vestiges of "absolutism," we have progressed far beyond the "brutal
instincts of the barbarian horde."
The theorist can compile an impressive list of rights guaranteed to a

defendant in a federal prosecution. A citizen may not be arrested unless
there is probable cause for believing that he has committed an offense.2
If he has not been arrested his person or dwelling may be searched only
for the purpose of seizing the fruits or instrumentalities of the crime3
and then, only if a warrant identifying the property and describing the

person or place to be searched has been issued by a judicial officer4 after
a finding of probable cause supported by affidavit.5 The arrested de
fendant has a right to be presented before a United States Commission
er without unnecessary delay.6 He will be informed by the Commissioner
of the complaint against him,7 his right to retain counsel, his right to a

preliminary examination, and his privilege against self-incrimination.8
If the defendant asserts his right to a preliminary examination, the
Government must present evidence sufficient to convince the Commis
sioner that there is probable cause to believe that the defendant has
committed the offense charged.9 The defendant in a noncapital case has

a right to be admitted to bail and the bail may not be excessive.10

The defendant cannot be tried for a serious offense unless he has

been charged formally by at least twelve laymen who are members of

a grand jury.11 He has the right to know the charges against him12 and

is entitled to sufficient time within which to prepare his defense if he

is indicted.13 He is protected against any unreasonable delay by the con

stitutional provision guaranteeing him a prompt and speedy trial.14

He has the right to demand trial by jury and cannot be convicted un-

2 U.S. Const, amend. IV; Draper v. United States, 358 U.S. 307 (1959).
3 Marron v. United States, 275 U.S. 192 (1927).
4 See United States v. Lefkowitz, 285 U.S. 452 (1932) ; Go-Bart Importing Co. v.

United States, 282 U.S. 344 (1931).
5 Giordenello v. United States, 357 U.S. 480 (1958).
6 Fed. R. Crim. P. 5(a); Mallory v. United States, 354 U.S. 449 (1957).
7 Fed. R. Crim. P. 5(b).
8 Ibid.
� Fed. R. Crim. P. 5(c).
io U.S. Const, amend. VIII; Fed. R. Crim. P. 46(a)(1); Stack v. Boyle, 342 U.S. 1

(1951).
n U.S. Const, amend. V; Fed. R. Crim. P. 6(f).
12 Fed. R. Crim. P. 7(c); Epstein v. United States, 174 F.2d 754 (6th Cir. 1949).
13 Powell v. Alabama, 287 U.S. 45 (1932).
14 U.S. Const, amend. VI; see Smith v. United States, No. 17106, D.C. Cir., Feb. 20, 1964.
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less the twelve laymen unanimously agree that he is guilty.15 His trial
will be conducted before an impartial judge16 whose independence and
freedom from governmental control is guarded by life tenure.17
The defendant has the right to compulsory process in order to assure

the attendance of witnesses.18 He has the right to the assistance of coun

sel,19 and counsel will be appointed to represent him if he is unable to

retain an attorney.20 He has the right to confront the witnesses against
him and subject them to cross-examination 21 The Government may not

introduce evidence obtained as a result of an unlawful search and

seizure,22 illegally obtained confessions,23 or the results of unlawful

wiretapping.24 Evidence of bad character is generally inadmissible.25
The defendant may elect not to take the stand26 and the prosecutor may
not comment upon his failure to testify 27 The court will instruct the

jury that he is presumed innocent28 and that the Government must con
vince the jury beyond a reasonable doubt before a verdict of guilty can

be returned.29
If he is convicted, he will usually have the benefit of a presentence

report prepared by a trained probation officer before he is sentenced.30

!5 U.S. Const, amend. VI; Patton v. United States, 281 U.S. 276 (1930); cf. District of
Columbia v. Clawans, 300 U.S. 617 (1937).

!� Tumey v. Ohio, 273 U.S. 510 (1927).
" U.S. Const, art. Ill, � 1.
18 U.S. Const, amend. VI; Greenwell v. United States, 115 U.S. App. D.C. 44, 317 F.2d

108 (1963).
19 U.S. Const, amend. VI.
20 Johnson v. Zerbst, 304 U.S. 458 (1938).
21 U.S. Const, amend. VI; Mattox v. United States, 156 U.S. 237 (1895).
22 Weeks v. United States, 232 U.S. 383 (1914).
23 Mallory v. United States, 354 U.S. 449 (1957).
24 Nardone v. United States, 302 U.S. 379 (1937).
25 People v. Zackowitz, 254 N.Y. 192, 172 N.E. 446 (1930).
26 U.S. Const, amend. V.
27 Wilson v. United States, 149 U.S. 60 (1893) ; United States v. Ragland, 306 F.2d

732 (4th Cir. 1962).
28 Helton v. United States, 231 F.2d 654, (5th Cir. 1956).
29 Holland v. United States, 209 F.2d 516 (10th Cir.), aff'd, 348 U.S. 121 (1954); United

States v. Crescent-Kelvan Co., 164 F.2d 582 (3d Cir. 1948).
30 Fed. R. Crim. P. 32(c). In a survey of 88 United States district courts outside of

the District of Columbia, it was found that a presentence report had been filed for 80.2%
of the defendants sentenced. In the District of Columbia, a presentence report was filed
in 90.7% of the cases. Administrative Office of the United States Courts, Federal Offenders
in the United States District Court for the District of Columbia 1963, at 15 (1964) [here
inafter cited as District of Columbia Statistical Report]. This outstanding report was



678 The Georgetown Law Journal [Vol. 52 : p. 675

He has a right to be heard personally31 and through counsel32 at the
sentencing hearing. One-third to one-half of convicted defendants will
be granted probation.33 Another ten per cent will receive only fines.34
A defendant who is sentenced to imprisonment can usually expect to
be released on parole before serving a full sentence 35

The convicted defendant can appeal on any nonfrivolous ground36 and
counsel will again be appointed.37 If his conviction is affirmed, he may
still utilize various postconviction remedies to attack collaterally the
judgment entered against him 38

We are all familiar with these rights and we are justly proud of our
system which for 175 years has protected the innocent and at the same

time convicted the guilty in proceedings where the fundamental rights
of all have been respected. Until the last decade, the bar, bench, and
the law schools were content generally to bask in the glory of what was
regarded to be a near perfect creation. A few distinguished jurists such
as Jerome Frank and Robert Jackson questioned some of the hypoth
eses underlying the system, but most were either content or joined
in the opinion of Judge Learned Hand that if reform was necessary it
should be in the direction of limiting the procedural rights available to
a defendant. Judge Hand expressed the position tersely:
Our dangers do not lie in too little tenderness to the accused. Our procedure has
been always haunted by the ghost of the innocent man convicted. It is an unreal
dream. What we need to fear is the archaic formalism and the watery senti
ment that obstructs, delays, and defeats the prosecution of crime.39

Today we hear Judge Hand's fears echoed by many. Often they are

prepared under the supervision of Ronald H. Beattie, Chief, Division of Procedural
Studies and Statistics, Administrative Office of the United States Courts.

31 Fed. R. Crim. P. 32(a); Hill v. United States, 368 U.S. 424 (1962).
32 Fed. R. Crim. P. 32(a); United States v. Behrens, 375 U.S. 162 (1963).
33 Administrative Office of the United States Courts, Federal Offenders in United States

District Courts 1963, at 40-41 (1963) [hereinafter cited as Federal Statistical Report].
This report was also prepared under the supervision of Mr. Beattie. See note 30 supra.

34 Federal Statistical Report 10.
35 Federal Bureau of Prisons, U.S. Dep't of Justice, National Prisoner Statistics 9

(1960).
36 See Coppedge v. United States, 369 U.S. 438 (1962).
87 Fed. R. Crim. P. 44; see Douglas v. California, 372 U.S. 353 (1963).
33 28 U.S.C. � 2255 (1958); see United States v. Morgan, 346 U.S. 502 (1954).
39 United States v. Garsson, 291 Fed. 646, 649 (S.DJST.Y. 1923). Judge Hand's comments

have been quoted elsewhere. See Goldstein, The State and the Accused: Balance of Ad

vantage in Criminal Procedure, 69 Yale L.J. 1149, 1151 (1960) ; Discovery in Federal Crimi

nal Cases, 33 F.R.D. 47, 74 (1963).
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supplemented by the latest statistics showing an increase in the crime
rate40 and criticism of the decisions of the Supreme Court and the courts

of appeals.41 Many view with alarm any decision, rule or statute which

attempts to expand the frontiers of the law by modifying rules which
have been accepted uncritically for generations or which seeks to imr

plement in the concrete rights which are conceded to exist in the abstract.
I submit that these fears are groundless. The federal courts are not

releasing hordes of criminals to prey on honest law-abiding citizens.

Experience has shown that we can permit defendants the full measure
of their rights without permitting them to escape punishment for their
wrongs. Last year over 85% of the defendants brought before the
federal courts were convicted.42 Most of those who were not convicted
were beneficiaries of dismissed indictments. In the federal system, ex

cluding the District of Columbia, less than 4% of the adult defendants
were found not guilty as a result of trials.43
A few wealthy defendants who are able to afford outstanding counsel

and pay for investigators may slip through the net. However, these
are in the minority.

The Indigent Defendant: Some Rights Are Illusory

The real issue is not whether the guilty are escaping, but whether we
are providing adequate protection for the innocent indigent defendant.
Searching inquiry into the nature of our system is needed to answer

obvious questions. Why do 75% of defendants in the federal system
40 See Hearings on S. 486 Before the Senate Committee on the Judiciary, 88th Cong.,

1st Sess. 396 (1963) (testimony of Hon. R. E. McLaughlin).
41 See id. at 323-34 (testimony of Professor F. E. Inbau of the Northwestern Law

School) ; id. at 423-33 (testimony of Hon. Nicholas deB. Katzenbach, Deputy Attorney
General of the United States).

42 Federal Statistical Report 5. In the District of Columbia 77.4% of the defendants
whose cases were terminated during 1963 were convicted. District of Columbia Statistical

Report 1.
43 Federal Statistical Report 1-5. In the federal system, excluding the district courts

in the District of Columbia, Canal Zone, Guam, and the Virgin Islands, 88% of all defend
ants were disposed of without trial; 87.5% of that number pleaded guilty; 4% of the
total number of defendants were tried by the court after waiver of jury trial; 60% were

convicted. Of the 8% of the total number of defendants tried to a jury 71.1% were con

victed. Ibid.
In the District of Columbia approximately two-thirds of the cases were disposed of

without trial. In 80% of this number, guilty pleas were entered. 55% of the defendants
were tried by the court after waiver of jury trial, and 31% were convicted. 28.1% of the
cases were tried to a jury. Convictions resulted in 80.5% of the cases. District of Columbia
Statistical Report 1-3.
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plead guilty? Why do only 8% demand trial by jury? Are there con

stitutional rights which, although they are universally recognized, need
to be implemented before they can be meaningful?
I submit that a careful analysis of our system will reveal that many

of the rights of the defendant charged with crime are illusory and need
implementation before they can be effective. The assertion of other

rights can be successfully negated by effective trial tactics made possible
by procedural rules. In short, the actual operation of the system pro
vides much less protection for the innocent indigent defendant than we

have believed. In many cases it is the Government which has the arsenal
of procedural weapons; it is the defendant who is at the disadvantage.
The point may be illustrated by viewing again the various steps in the

criminal process�this time from the standpoint of the indigent defend
ant.

A person may be illegally arrested. The fact of his unlawful arrest
will have no effect on his subsequent trial44 unless the Government seeks
to introduce real evidence seized as a result of a seach incident to the

arrest,45 or a statement obtained from him shortly afterwards.46 The
defendant has no real remedy to require the Government to bring him
before a Commissioner without unnecessary delay.47 A statement made

by him during a period of unlawful detention may not be admitted

against him substantively,48 but the Government can detain him illegally,
obtain a confession, utilize the confession to locate a witness, and then
utilize the testimony of the witness at trial.49 If the defendant takes the

stand, prior exculpatory statements made during a period of an unlaw-

44 See Smith v. United States, 324 F.2d 879 (D.C. Cir. 1963), cert, denied, 32 U.S.L.

Week 3416 (U.S. June 1, 1964) ; Payne v. United States, 111 U.S. App. D.C. 94, 294 F.2d

723, cert, denied, 368 U.S. 883 (1961) ; cf. Killough v. United States, 114 U.S. App. D.C. 305,
315 F.2d 241 (1962).

45 Weeks v. United States, 232 U.S. 383 (1914).
46 Wong Sun v. United States, 371 U.S. 471 (1963).
47 See Smith v. United States, 324 F.2d 879 (D.C. Cir. 1963), cert, denied, 32 U.S.L. Week

3416 (U.S. June 1, 1964); Payne v. United States, 111 U.S. App. D.C. 94, 294 F.2d

723, cert, denied, 368 U.S. 883 (1961) ; Jackson v United States, 109 U.S. App. D.C. 233,
285 F.2d 675 (1960), cert, denied, 366 U.S. 941 (1961); Goldsmith v. United States, 107

U.S. App. D.C. 305, 277 F.2d 335 (1960) ; cf. Killough v. United States, 114 U.S. App. D.C.

305, 315 F.2d 241 (1962).
48 See Mallory v. United States, 354 U.S. 449 (1957).
49 See Smith v. United States, 324 F.2d 879 (D.C. Cir. 1963), cert, denied, 32 U.S.L.

Week 3416 (U.S. June 1, 1964) ; cf. Payne v. United States, 111 U.S. App. D.C. 94, 294 F.2d

723, cert, denied, 368 U.S. 883 (1961).
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ful detention may be used to impeach his credibility.50 Until recently�
and possibly still now in some circuits�the Government could use an

illegally obtained statement to obtain a reaffirmation and offer only the
second statement in evidence at the trial.51 The defendant's hearing be
fore the Commissioner will be brief. The Commissioner has no authority
to appoint counsel for him.52 The defendant can insist on a preliminary
examination, but if he wishes to cross-examine the government wit
nesses, he must do so himself. And an unartfully worded question which
is incriminatory may come back to plague him when it is admitted
against him at his trial.53
Bail will be set by the Commissioner.54 In most districts there is little

chance that the accused will be released on personal recognizance.55
Even a low bail is more than most defendants can post. Probably about

60% of the defendants will be incarcerated before trial.56 During his
incarceration between the date of commitment and return of the in
dictment a defendant may be prejudiced by not having counsel to rep
resent him.57
Furthermore, the grand jury is closed to him. He has no opportunity

to present evidence with the object of persuading the grand jury to

return an ignoramus.58 The proceedings are secret and he probably will
never learn what transpired within the closed doors.59

so Bailey v. United States, 328 F.2d 542 (D.C. Cir. 1964) ; Tate v. United States, 109
US. App. D.C. 13, 283 F.2d 377 (1960).

51 Goldsmith v. United States, 107 U.S. App. D.C. 305, 27V F.2d 335 (1960) ; see Jackson
v. United States, 109 U.S. App. D.C. 233, 285 F.2d 675 (1960), cert, denied, 366 U.S. 941

(1961). But cf. Killough v. United States, 114 U.S. App. D.C. 305, 315 F.2d 241 (1962).
52 But see Rules of District of Columbia Court of General Sessions, Rule 24. In the

District of Columbia counsel is provided by the Legal Aid Agency if the defendant so

requests. Last year 265 indigents received counsel in this manner. Approximately 300 indi
gents did not request counsel and were not represented. For these and other statistics,
see 1962-63 Annual Report, Legal Aid Agency for the District of Columbia.

53 Saunders v. United States, 114 U.S. App. D.C. 345, 316 F.2d 346 (1963) ; Nance v.

United States, 112 U.S. App. D.C. 38, 299 F.2d 122 (1962).
54 Fed. R. Crim. P. 5(b).
55 See Report of the Att'y Gen. Comm. on Poverty and the Administration of Criminal

Justice 74-75 (1963).
56 Committee on the Administration of Bail of the Junior Bar Section of the Bar

Ass'n of the District of Columbia 2 (1963).
57 See Jones v. United States, No. 17688, D.C. Cir., Feb. 6, 1964, reheard en banc,

April 29, 1964.
58 Fed. R. Crim. P. 6(d).
59 Fed. R. Crim. P. 6(e) ; Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395

(1959).
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Only after indictment will counsel be appointed for the indigent. The
appointed attorney may not have had adequate trial experience. Even
an experienced lawyer may have little knowledge of federal criminal
procedure. Counsel will be expected to serve without fees. No investi
gative services are provided him.

Counsel will be able to learn little concerning the Government's case

unless the United States Attorney desires to let him have information
which he could not obtain by court order. He has no right to inspect the
results of scientific examinations, such as narcotics reports;60 he is even

denied access to his own client's statements in some districts;61 and he
cannot see FBI reports62 or witness' statements.63 He is not entitled to

know the names of the witnesses who will be called to testify against his
client.64 On the other hand, the indigent defendant is required to reveal
the names of all of his witnesses and the testimony which they are ex

pected to give before he can avail himself of his constitutional right of
compulsory process.65
The defendant can seek a change of venue if there exists so great a

prejudice against him that he cannot obtain a fair trial,66 but in the
absence of such prejudice a trial court, which is convinced that the pro
ceeding should be transferred in the interests of justice, cannot order
the change of venue unless the offense of which the defendant is

charged is alleged to have been committed in the district to which the
transfer is sought.67 The defendant is not permitted to waive his con

stitutional right to be tried in the place where the crime was committed.
He is also denied his right to waive trial by jury unless the Government
consents to the waiver.68
The defendant who contemplates trial is faced with the reality that

6� United States v. Bentrena, 193 F. Supp. 485 (S.D.N.Y. 1960) ; United States v. Tirado,
25 F.R.D. 270 (S.D.N.Y. 1958). See also Bandy v. United States, 296 F.2d 882 (8th Cir.

1961).
61 Discovery in Federal Criminal Cases, 33 F.R.D. 47, 115 (1963).
62 Simms v. United States, 101 U.S. App. D.C. 304, 248 F.2d 626, cert, denied sub nom.,

Duncan v. United States, 355 U.S. 875 (1957) ; Discovery in Federal Criminal Cases, supra

note 61, at 115.
63 Palermo v. United States, 360 U.S. 343 (1959).
64 E.g., United States v. Haug, 21 F.R.D. 22 (N.D. Ohio 1957) ; United States v. Brennan,

134 F. Supp. 42 (D. Minn. 1955) ; see Discovery in Federal Criminal Cases, 33 F.R.D. 47,

114 (1963).
65 Smith v. United States, 114 U.S. App. D.C. 140, 312 F.2d 867 (1962).
66 Fed. R. Crim. P. 21(a).
67 Fed. R. Crim. P. 21(b); United States v. Hoffa, 205 F. Supp. 710 (SX). Fla. 1962).
63 Fed. R. Crim. P. 23(a) ; Patton v. United States, 281 U.S. 276 (1930).
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many of the rules of evidence limit his chances of persuading a jury
that he is innocent. Proof of his prior convictions will be introduced if
he elects to testify.69 An attempt to equalize the battle by ascertaining
whether the government witnesses have also been convicted will be met

with the objection that this matter is not discoverable and that the FBI

records cannot be reached by subpoena.70
If the defendant does not take the stand, he must asume the risk that

the jury will draw unflattering inferences from his silence. The proba
bility of such inferences is great if�as in the District of Columbia�a

high percentage of jurors have previously served in criminal cases. Any
effective cross-examination of the government witnesses may be im

possible if the identity of the witness has been concealed until he is

produced at the trial. A defendant who remained silent when accused

by a federal agent at the time of his arrest may expect that his silence
in the face of accusation will be admitted against him.71
In a joint trial a defendant may be faced with the admission into

evidence of the confession of a codefendant from which his name has
been deleted.72 He will have no choice but to hope that the jurors
follow the admonishment that the statement cannot be considered

against him.
A defendant whose evidence has caused a reasonable doubt in the

minds of a minority of jurors may see a "hung jury" unite in
a unanimous vote for conviction after the trial judge has given an

Allen13 charge.
When deciding whether he should go to trial, counsel must be af

fected inevitably by his knowledge of what his client may risk when
he insists that the Government prove his guilt. A substantial number of
federal judges do not grant probation to defendants who have insisted
on their right to jury trial.74 Offenders convicted by jury trial receive

substantially less favorable sentences.75 These facts may militate

69 3 Wigmore, Evidence � 980 (3d ed. 1940); D.C. Code Ann. � 14-305 (1961).
70 Simms v. United States, 101 U.S. App. D.C. 304, 248 F.2d 626, cert, denied sub nom,

Duncan v. United States, 355 U.S. 875 (1957).
71 Cf. Dickerson v. United States, 62 App. D.C. 191, 65 F.2d 824 (1933).
72 See Delli Paoli v. United States, 352 U.S. 232 (1957) ; Dykes v. United States, 114 U.S.

App. D.C. 189, 313 F.2d 580 (1962), cert, denied, 374 U.S. 837 (1963).
73 Allen v. United States, 164 U.S. 492 (1896).
74 Seminar and Institute On Disparity of Sentences for Sixth, Seventh and Eighth

Judicial Circuits, 30 F.R.D. 401, 449 (1961).
75 Federal Statistical Report 19. In the District of Columbia, 19.4% of defendants who

entered an original plea of guilty received maximum sentences of imprisonment over three
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against seeking trial except where the client is innocent or has such a

poor criminal record that he has nothing to lose.
At sentencing there is little that counsel can do for his client. Most

federal judges deny counsel access to the presentence report and coun
sel is relegated to the role of providing favorable information to the
probation officer and seeking leniency at the sentencing hearing.76
The convicted indigent defendant may seek leave to appeal in forma

pauperis. Recent decisions have established that he has a right to ap
peal if his contentions are not patently frivolous77 and a right to have
a transcript of the trial when it is necessary.78 Presumably, we shall no
longer see cases such as Kemp v. United States� where an indigent
defendant was required to go to the Supreme Court in order to obtain
leave to appeal80 and then obtained a per curiam reversal of his convic
tion when the case was heard finally on the merits. The appellate court,
however, is limited to considering questions of law. A defendant who
has received a grossly excessive sentence can obtain no relief if the
sentence imposed is within legal limits.81 A defendant acquitted in a

federal court may be tried subsequently in a state court if the act al

legedly committed constitutes a crime under state law.82 Only the fore-
bearance of the Department of Justice protects him against successive
prosecutions by federal authorities for technically separate offenses
which arise out of the same transaction.83
It is submitted that there is room for improvement in this system.

years. 40.9% were those who originally pleaded not guilty but changed their plea to

guilty, while 73.5% of the defendants convicted by jury trial received maximum sentences

of imprisonment of over three years. District of Columbia Statistical Report 6. Of course,

it would be erroneous to assume that there were not other factors which also affected the

sentences imposed.
76 Higgins, Confidentiality of Presentence Reports, 28 Albany L. Rev. 12, 15, 35 (1964).
77 Coppedge v. United States, 369 U.S. 438 (1962).
78 Hardy v. United States, 375 U.S. 294 (1964) ; Douglas v. California, 372 U.S. 353

(1963).
79 114 U.S. App. D.C. 88, 311 F.2d 774, cert, granted, 369 U.S. 661 (1962). See also

Report of the Att'y Gen. Comm. on Poverty and the Administration of Federal Criminal

Justice 103 (1963).
8� 369 U.S. 661 (1962).
8* See generally Appellate Review of Sentences, 32 F.R.D. 249 (1962) ; Mueller, Penology

On Appeal: Appellate Review of Legal But Excessive Sentences, 15 Vand. L. Rev. 671 (1962).
82 Bartkus v. Illinois, 359 U.S. 121 (1959).
83 See Petite v. United States, 361 U.S. 529 (1960). Of course, an acquittal in any

earlier trial may bar a subsequent prosecution as a result of the doctrine of res judicata.
Sealfon v. United States, 332 U.S. 575 (1948).
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For years we have stood by like Kafka's advocates adapting ourselves
to existing conditions and resisting any temptation to seek change, no
matter how much present practices go against the grain.
Fortunately, proposals have been forthcoming from the Supreme

Court Advisory Committee on the Criminal Rules and in the Congress.
New rules and statutes are needed, but they are not enough. Much must

be done in court decisions and changes in attitudes and approaches.

Proposed Reforms

Most of the recent proposals for reform in federal criminal procedure
relate to pretrial procedure. Almost every phase of the criminal process
between the arrest and arraignment has been subject to scrutiny during
recent years.

ARREST AND DETENTION

Several recent proposals involve attempts to broaden the powers of
law enforcement agencies in the area of arrest and detention. No one

has gone so far as to propose that federal authorities in general should
be permitted to arrest for investigation without probable cause. A pro
vision in the Omnibus Crime Bill for the District of Columbia would

permit the police to detain citizens in the absence of probable cause to

believe that the person detained has committed a crime.84 In the opinion
of most informed observers, the proposal is unconstitutional.85 The
bill has been passed by the House of Representatives.86 It is to be hoped
that it will die a well deserved death in the Senate District Committee.
Since 1957 there have been numerous attempts to override the de

cision in Mallory v. United States,87 which held that statements obtained
from a defendant during a period of unnecessary delay following his
arrest should be excluded from evidence. In September 1963, the Judicial
Conference of the United States disapproved the latest anti-Mallory
bills after receiving recommendations of disapproval from its Com-

84 � 301, title III, H.R. 7525, 88th Cong., 1st Sess., 16 Cong. Rec. 13949 (daily ed.

Aug. 12, 1963). This section permits a member of the Metropolitan Police Department to
detain for a period of six hours any person found abroad who such officer has reason to

suspect is committing, has committed or is about to commit a crime, and who, upon

inquiry, fails to identify himself or give a "satisfactory" explanation of his action.
85 See Hearings on S. 486 Before the Senate Committee on the Judiciary, 88th Cong.,

1st Sess. 11 (letter from Justice Department) ; id. at 358 (testimony of Senator Ervin) ; id.
at 375 (testimony of Professor Yale Kamisar of Minnesota Law School).

86 16 Cong. Rec. 13959 (daily ed. Aug. 12, 1963).
87 354 U.S. 449 (1957).
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mittee on Rules of Practice and Procedure and its Committee on the
Administration of the Criminal Law.88 It is unlikely that the Congress
will act on these bills during the present session.
The Omnibus Crime Bill does have a provision abrogating the Mal-

lory rule in the District of Columbia.89 This measure and another bill
authorizing a six hour detention for interrogation90 are now pending
before the Senate District Committee. Little point would be gained in
summarizing the numerous arguments against the bills and in favor of
the Mallory rule. It is sufficient to comment that whatever its defi

ciencies, the Mallory rule has proved to be the best protection yet de
vised to guard against coerced confessions and illegal arrests, as well as
implementing the constitutional rights to bail and the privilege against
self-incrimination.91

RIGHT TO COUNSEL AT AN EARLIER STAGE IN THE PROCEEDINGS

In passing it is worthy to note that the entire Mallory controversy
may shortly be relegated to the pages of history. During this Spring
the case of Escobedo v. Illinois92 will be argued and decided in the Su

preme Court of the United States. Petitioner is contending that a de
fendant has a right to counsel during pre-trial interrogation by the police.
It will be recalled that in Crooker v. California93 and Cicenia v. La-

Gay94" the Court ruled against two defendants who asserted the existence
of the right to counsel at this early stage of the proceedings. A reversal
of these decisions would preclude any prolonged police interrogation in
the absence of counsel.
At the present time United States Commissioners have no authority

to appoint counsel for indigents brought before them after arrest. The

proposed changes in Federal Rule 44,95 the Criminal Justice Act passed
88 Report of the Proceedings of the Judicial Conference of the United States 80 (1963).
89 � 101, title I, H.R. 7525, 88th Cong., 1st Sess., 16 Cong. Rec. 13949 (daily ed. Aug. 12,

1963).
90 H.R. 5726, 88th Cong., 1st Sess. � 3(c) (1963).
91 See Hogan & Snee, The McNabb-Mallory Rule: Its Rise, Rationale and Rescue, 47

Georgetown L.J. 1 (1958). The hearings before the Senate Committee on the District of

Columbia were characterized by the learned and impartial examination by Senator Alan

Bible, of Nevada, of witnesses with widely different views.
92 28 111. 2d 41, 190 N.E.2d 825, cert, granted, 375 U.S. 902 (1963).
93 357 U.S. 433 (1958).
94 357 U.S. 504 (1958).
95 Committee on Rules of Practice and Procedure of the Judicial Conference of the United

States, Second Prelim. Draft of Proposed Amendments to Fed. R. Crim. P., Fed. R. Crim.

P. 44. (1964) [hereinafter cited as Proposed Changes�1964].
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by the Senate,96 and a companion bill passed by the House97 provide
authority for the appointment of counsel.
Few matters are of greater importance to our legal system. The pres

ence of counsel permits a defendant to effectuate the rights guaranteed
to him by the Constitution and under Rule 5. He can require that the
Government establish probable cause for his detention, argue that a low
bond should be set or for release on personal recognizance, and make
an informed decision on whether it is to his advantage to testify. In ad

dition, the appointment of counsel provides the defendant who is in
carcerated after a preliminary hearing with access to the outside world.
Counsel appointed at a preliminary examination has the obligation of

continuing to represent his client until removed by court order.98 The
defendant can get the kind of advice he needs in order to determine
whether he should waive indictment and plead to an information. He
can seek reduction of bond from the district court. The preparation of
his case can begin immediately. Negotiations can be conducted with
prosecuting authorities with the view of negotiating a plea to a lesser
included offense.
It is vital that the indigent counsel bills now before the Conference

Committee be enacted into law. Each bill makes provision for compen
sation for counsel, but there are several important differences between
them. The most important difference is that the Senate would author
ize the establishment of federal public defender offices in districts which
desire such offices.99 The House bill contains no such provision.100 The
Senate bill also would permit the utilization of local defender organiza
tions,101 while the House bill provides that counsel made available by
a bar association or legal aid society may be assigned.102
It is clear that the House desired that counsel for indigents should be

provided by assignment of attorneys from a court panel and not from
a public defender organization.103 Excluded from the panel requirement
are counsel made available by a bar association or legal aid society.
Assigned counsel would be reimbursed not to exceed $500.00 in felony

96 S. 10S7, 88th Cong., 1st Sess. (1963).
97 H.R. 7457, 88th Cong., 1st Sess. (1963).
98 Jones v. United States, No. 17688, D.C. Cir., Feb. 6, 1964, reheard en banc, April 29,

1964.
99 S. 1057, 88th Cong., 1st Sess. � 3006A(f) (1963).
100 H.R. 7457, 88th Cong., 1st Sess. (1963).
101 S. 1057, 88th Cong., 1st Sess. � 3006A(g) (1963).
102 H.R. 7457, 88th Cong., 1st Sess. � 3006A(a) (1963).
K>3 H.R. Rep. No. 864, 88th Cong., 1st Sess. 2 (1963).



688 The Georgetown Law Journal [Vol. 52 : p. 675

cases and $300.00 in misdemeanor cases.104 It can be argued that the
House version looks more like a bill designed for indigent counsel than
indigent defendants. It is regrettable that the House did not see fit to
include local defender organizations within its coverage or permit the
establishment of federal public defender offices in those districts where
public defenders would better meet the needs of indigents. Hopefully the
House conferees will see fit to agree to the establishment of a limited
number of public defender offices on an experimental basis.
In any case it is essential that this legislation be passed. Only through

provision for the appointment of counsel at an early stage can a de
fendant's constitutional rights to counsel, his privilege against self-
incrimination, and his right to bail be implemented adequately.

DISCOVERY

Of great importance to a defendant charged with crime is the right
to ascertain the nature of the Government's case which will be presented
against him at trial. In its present form Rule 16 of the Federal Rules
of Criminal Procedure permits a defendant to obtain only those docu
ments which were obtained from or belonged to him, or which were ob
tained from others by seizure or process. In addition, Rule 17(c) has
been interpreted to permit access before trial to materials which are

admissible in evidence.105
The Supreme Court Advisory Committee has recognized that these

discovery provisions are inadequate. In its first preliminary draft the
Committee proposed that the defendant should have access to documents,
books, papers, and tangible objects in the possession of the Govern
ment regardless of the manner of acquisition and without reference to

ownership.106 The Committee also recommended that the defendant be
entitled to see his own statements in the possession of the Government
as well as results and reports of scientific examinations and tests.107
The second preliminary draft would also grant the defendant access to

his recorded testimony before a grand jury.108 These recommendations,
104 H.R. 7457, 88th Cong., 1st Sess. � 3006A(c) (1963).
105 Bowman Dairy Co. v. United States, 341 U.S. 214 (1951).
106 Committee on Rules of Practice and Procedure of the Judicial Conference of the

United States, Prelim. Draft of Proposed Amendments to Fed. R. Crim. P., Fed. R. Crim. P.
16 (1962) [hereinafter cited as Preliminary Draft�1962].

i�7 Ibid. The second preliminary draft would permit the defendant to obtain reports
of mental examinations also. Proposed Changes�1964.

108 The second preliminary draft would limit the Government's obligation to produce
statements by requiring production only of such statements as are known by the attorney
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however, do not go far enough to meet the real need. A defendant should
be entitled to learn the names and addresses of the witnesses, known
by the Government to have knowledge of facts relevant to the case, if

he is willing to disclose the identity of his witnesses to the Government.
It seems inconceivable that we could regard as fair a proceeding in

which counsel is unaware of the witnesses whom he must cross-examine
until the moment they are called. Similarly, a defendant should be en

titled to any statement of a codefendant in a joint trial. The information
contained in such a statement may be crucial to the decision of whether
to seek a severance, or to plead guilty. A defendant also should be en

titled to inspect the record of out-of-state convictions of government
witnesses. We should not permit the situation to continue whereby a

defendant may be impeached by prior convictions and a government in
formant testify without danger of effective impeachment.
Even these proposals may not go far enough. The identity of witnesses

is of little use if government agents have instructed the witnesses to re

main silent when questioned by counsel. It is for this reason that some
have argued that we should adopt a system patterned after the English
model and require the Government to present all of its evidence at a

preliminary hearing.109 Others have suggested that we incorporate the

deposition and interrogatory practice of civil cases.110 I have on a pre
vious occasion argued that upon a showing of good cause the defense
should be granted access to witness statements in the possession of the
Government subject to the Government's right to seek a protective
order from the court.111
It is unreasonable to suggest that complete disclosure, deposition

practice, or access to witness statements will be granted in the near

future. I submit, however, that a day will come when we will look back
with incredulity on a criminal trial, the hallmark of which was the sur

prise witness who could not be successfully impeached because of the
absence of discovery.
for the Government to be within the possession, custody or control of the Government.
It would also permit the court to condition its disclosure order by requiring the defendant
to permit the Government to inspect items which he intends to produce at trial and which
are within his possession, custody or control. Proposed Changes�1964, Fed. R. Crim. P.

16(a), (c).
109 See, e.g., Louisell, Criminal Discovery: Dilemma Real or Apparent, 49 Calif. L. Rev.

56 (1961).
110 Goldstein, The State and the Accused: Balance of Advantage in Criminal Procedure,

69 Yale L.J. 1149, 1180, 1192-98 (1960).
111 Pye, The Defendant's Case for More Liberal Discovery, 33 F.R.D. 82, 92 (1963).
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The Government also should have some protection against the surprise
witness and the surprise defense. The fifth amendment prohibits any
attempt to require that a defendant incriminate himself. There may be
room, however, where some other types of pretrial disclosure may be
permitted without violating the mandate of the amendment. We must
examine alternatives such as requiring advance notice of intention to
assert certain defenses,112 conditioning the defendant's right to dis
covery upon his willingness to provide information to the Govern
ment,113 and encouraging mutual disclosure at pretrial.114 The area of
experimentation is narrow because of the broad coverage of the amend
ment.115 This does not mean, however, that it necessarily follows that
the Government must be precluded entirely from the discovery process.
The destruction of the fox hunt concept of a criminal proceeding re

quires that both sides be given opportunity to prepare for the issues
which will be litigated at trial.

INEQUITIES IN THE BAIL SYSTEM

Of fundamental importance to a defendant is freedom from incarcera
tion before trial. The record of the federal courts in this regard is not

good. The recent study of Poverty and the Administration of Federal
Criminal Justice has indicated that a high percentage of the defendants
brought before our courts are held in custody because they are unable
to post bond.116 We seem to be quite willing to lock up defendants be
fore trial when they are presumed to be innocent, and to release them
after they have been found guilty. Exact statistics are not available but
it seems probable that less than 40% of defendants obtain release be
fore trial,117 while from 40% to 50% of convicted defendants are placed

112 Preliminary Draft�1962, Fed. R. Crim. P. 12(a). This proposal was deleted from the
second preliminary draft which has suggested that the defendant be required to note his

intention to rely on the defense of insanity not less than five days before trial. Proposed
Changes�1964, Fed. R. Crim. P. 12.1.

113 This has been attempted in the second preliminary draft. Proposed Changes�1964,
Fed. R. Crim. P. 16(c). The desirability of the formula adopted, however, is open to

question.
n* Proposed Changes�1964, Fed. R. Crim. P. 17.1.
115 Comment, The Self-incrimination Privilege: Barrier to Criminal Discovery, 51 Calif.

L. Rev. 135 (1963).
116 Report of Att'y Gen. Comm. on Poverty and the Administration of Criminal Justice

65-68 (1963).
H7 Committee on the Administration of Bail of the Junior Bar Section of the Bar

Ass'n of the District of Columbia 2 (1963).
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on probation.118 There is reason to believe that a substantial percentage
of the individuals who are now incarcerated before trial can be released
without fear that they will flee the jurisdiction.119
The Advisory Committee has recognized that the unnecessary de

tention of a defendant pending trial is against the policy of the United
States.120 It has proposed changes which would specifically authorize a

district court to release a defendant without security upon such con

ditions as it may prescribe to insure his appearance.121 This change has

been approved by the Judicial Conference and hopefully will be adopted
by the Supreme Court.

But little can be accomplished simply by adoption of a permissive
rule. Steps must be taken to implement it and to encourage district

judges to exercise their discretion in appropriate cases.

We cannot expect a court to release an individual on personal recog
nizance unless someone has provided the court with the informa
tion which the judge needs to know in order to determine whether the
defendant is a "good risk." For the next three years the Judicial Con
ference Bail Project, located at the Georgetown University Law Center
and supported by a Ford Foundation grant, will be available to pro
vide the necessary information to district judges in the District of
Columbia. We cannot expect that foundations will provide the funds
for such services in every district in the country.
Legislation is necessary in order to provide the court with the man

power needed to make these investigations. Professor Caleb Foote of
the University of Pennsylvania Law School has suggested that such a

function could be lodged within the probation department of the
court.122 Probation officers specifically assigned to this task would be
charged with the same responsibilities now fulfilled by the staff of the
Judicial Conference Project. The orderly collection of information and
presentation of recommendations would implement the policies set

118 Federal Statistical Report 40-41.
119 Ares, Rankin & Sturz, Manhattan Bail Project: An Interim Report on the Use of Pre-

Trial Parole, 38 N.Y.U.L. Rev. 67 (1963).
120 Proposed Changes�1964, Fed. R. Crim. P. 46(e); see Bandy v. United States, 81

Sup. Ct. 197 (1960); Bandy v. United States, 82 Sup. Ct. 11 (1961).
121 Proposed Changes�1964, Fed. R. Crim. P. 46(d).
122 Foote, Compelling Appearance in Court: Administration of Bail in Philadelphia,

102 U. Pa. L. Rev. 1031, 1070 (19S4). See also Report of Att'y Gen. Comm. on Poverty
and the Administration of Criminal Justice 76-77 (1963) ; Note, A Study of the Administra
tion of Bail in New York City, 106 U. Pa. L. Rev. 693, 716 (1958).
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forth in the Federal Rules. Legislation is also necessary to provide the
structure and the appropriations necessary for a permanent program.

JOINDER OF DEFENDANTS

No proposals have been made to change the existing law with refer
ence to the joinder of offenses or of defendants. On its face the present
rule123 would seem to provide adequate protection in authorizing the
court to order an election, separate trials, or to grant a severance where
it appears that a defendant is subject to prejudice. In practice, however,
severance or separate trials of counts is rarely granted. It is common to

charge a defendant with several counts of housebreaking even where
the offenses did not arise out of the same transaction,124 and to join two

defendants where the crime arose out of the same transaction, although
one may have confessed and the other remained silent.125
There can be little doubt that a defendant in a joint trial is prejudiced

if the confession of a codefendant which implicates him is introduced
even if the trial judge instructs the jury to disregard the reference. The
mere act of striking the defendant's name from the confession or taping
it over often does not avoid the prejudice. The juror who has heard the
confession of one defendant replete with references to some person
whose name has been deleted and who sees two defendants seated at the
counsel table does not need much imagination to guess the identity of
confessor's confederate.

Nevertheless, severances are frequently denied in the federal system
where the ground asserted is that one of two defendants has given the
statement while the other has remained silent. Few things are more ridic
ulous than a trial of two defendants charged with conspiracy in which

forty pages of testimony of defendant #1 before a congressional com
mittee is admitted in evidence against him and the jury is told not to

consider the testimony against defendant #2, and fifty pages of testimony
of the defendant #2 is admitted with an admonishment that it cannot be

considered against defendant #1.126 The jury is then instructed to de

termine whether the two have conspired while at the same time segregat
ing the evidence. Such mental gymnastics border on the impossible. It

123 Fed. R. Crim. P. 14.
124 See Cross v. United States, No. 17596, D.C. Cir., March 26, 1964; Chambers v.

United States, 112 U.S. App. D.C. 240, 301 F.2d 564 (1962).
125 Delli Paoli v. United States, 352 U.S. 232 (1957). But see Kramer v. United States,

115 U.S. App. D.C. 50, 317 F.2d 114 (1963).
126 United States v. Mack, No. 856-58, D.D.C., Aug. 30, 1961.
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must be admitted that greater cost and expense will be occasioned to the
Government by separate trials. However, it is submitted that if the

system is to operate in a rational manner, the policy should favor sep
arate trials. Joint trials should be held only where there are compelling
reasons justifying the joinder, or where neither defendant objects.

COMPULSORY PROCESS OF WITNESSES

Present procedure requires that before an indigent defendant may
obtain compulsory process to insure the attendance of witnesses in his

behalf, he must file a motion supported by affidavit in which he states

the names and addresses of the witnesses sought to be called and the

testimony which he expects to elicit from them.127 The motion must be
served on the United States Attorney. The Government may thereby
receive effective discovery of the indigent defendant's case.

In some districts the motions are used by the Government for this

purpose. Furthermore, the defendant's affidavit may be admitted against
him in the event he changes his defense.128 Almost all defense motions
for the issuance of subpoenas are granted. There appears to be no

reason why a defendant should not be permitted in the ordinary case

to obtain the issuance of a limited number of subpoenas by the clerk
without requirement of motion. In cases where the indigent defendant
desires to call an unusually large number of witnesses, or to obtain the
attendance of witnesses who live in distant places, it should be possible
for him to make an ex parte application to the court. No good reason

appears why the United States Attorney should be involved in determ

ining whether a defendant should be entitled to have a witness called.
Provisions to this effect are contained in proposed amendments to the
Federal Rules.129

TRIAL PROCEDURES

The criminal trial has been the subject of general interest to our

people since the dawn of history. Few appreciate, however, that the

great majority of all criminal defendants in our federal courts never

come to trial. Over 37,000 adult defendants were brought before the
federal courts last year.130 Less than 12% of the total received trials.131

127 Fed. R. Crim. P. 17(b).
128 Smith v. United States, 114 U.S. App. D.C. 140, 312 F.2d 867 (1962).
129 Proposed Changes�1964, Fed. R. Crim. P. 17(b).
130 Federal Statistical Report 2.
131 Id. at 6-7. The statistics for the District of Columbia are given at note 43 supra.
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The constitutional right to jury trial was waived in 92% of the cases.132
Trial procedure is of little importance to the average defendant. Pre

trial procedure and sentencing are the significant stages of the criminal
process. However, trial procedures are of great importance to the in
nocent defendant who presumably will not plead guilty. They may be
an important factor in determining whether a guilty defendant pleads
or requires the Government to prove his guilt.
Few proposals relating to reform in the trial process have been made.

The Advisory Committee in its first preliminary draft did propose a

limitation upon the number of peremptory challenges.133 This provision
has been opposed consistently by the defense bar and no strong cause

has been shown why it should be adopted. It has been deleted from the
second preliminary draft.134

One proposal would permit a defendant to make a motion for judg
ment of acquittal for the first time after discharge of the jury.135 The

present rule on its face would preclude a trial judge from granting a

motion for judgment of acquittal even under circumstances where the
evidence was clearly insufficient to sustain the conviction if the motion
had not been made before submission to the jury. The proposed change
seems clearly desirable.

Another proposal would permit the Government to take the deposi
tion of a witness before trial when there is good cause.136 The deposition
could then be admitted at trial if the witness was unavailable and his
absence had not been procured by the Government. Use of depositions
by the Government in a criminal case would constitute a radical in
novation in federal criminal procedure.137
The practice has withstood constitutional attacks in state cases where

the point has been litigated.138 The specific guarantee of confrontation in
the sixth amendment raises grave doubts whether the federal courts

would reach a similar conclusion. The framers of the proposed rule have

attempted to avoid the constitutional problem by providing that the

132 Federal Statistical Report 6-7.
133 Preliminary Draft�1962, Fed. R. Crim. P. 24(b).
184 Proposed Changes�1964, Fed. R. Crim. P. 24(b).
135 id., Fed. R. Crim. P. 29(b).
136 id., Fed. R. Crim. P. 15(a), (e), (g).
137 See United States v. Sutton, 3 U.S.C.M.A. 220, 11 C.M.R. 220 (1953).
138 See, e.g., People v. Valdez, 82 Cal. App. 2d 744, 187 P.2d 74 (Dist. Ct. App. 1947) ;

People v. Johnston, 328 Mich. 213, 43 N.W.2d 334 (1950) ; 5 Wigmore, Evidence � 1398

n.4 (3d ed. 1940).
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defendant have the right to be present at the taking of the deposition.139
The presence of the defendant and his counsel would permit cross-

examination. However, it would not permit the judge and jury to observe
the witness' deportment while testifying, nor would it achieve what
Professor Wigmore has characterized as the "subjective moral effect"140
produced upon a witness actually called before a tribunal.
There are strong reasons of policy justifying the proposal made by

the Advisory Committee. Unquestionably the purpose of the proposal
is to protect government witnesses in cases involving organized crime.
The theory is that there will be no incentive to liquidate the witness if
his deposition is available for use. Unfortunately, however, there is equal
incentive for a witness whose deposition has been taken to disappear
where a defense counsel has acquired knowledge subsequent to the

taking of the deposition which would permit effective cross-examina
tion at trial. Frequently, a defense counsel will be able to cross-examine
more effectively at trial than in the early stages of the case.

Perhaps a compromise may be effected. Provision can be made for
the use of depositions in cases where the witness is dead while denying
their use in other cases. The safety of government witnesses would be
protected. At the same time defendants would escape "trial by dep
osition" in all except the extraordinary case.

ABILITY AND PREPARATION OF DEFENSE COUNSEL

None of these matters, however, go to the heart of the trial process.
Whether the defendant is convicted or acquitted usually will depend
upon the quality of the Government's case, the comparative ability of
counsel, the extent to which counsel is prepared, and the rules of ev
idence.
All of these factors vary from case to case. A high percentage of de

fendants in the federal courts are represented by appointed counsel. In a

major case outstanding lawyers are available to represent the indigent.
An effective public defender system is necessary to provide the expertise
required to try the average case at the same level of professional com
petence as a United States Attorney. A combination of public defender
and attorneys in private practice provides the best compromise.
The degree of preparedness in a particular criminal case depends to

a large extent upon the skill and dedication of individual counsel. Much
139 Preliminary Draft�1962, Fed. R. Crim. P. 15(g); Proposed Changes�1964, Fed. R.

Crim. P. 15.
140 5 Wigmore, Evidence � 1395 (3d ed. 1940).
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depends, however, upon the availability of resources for investigation.
Jerome Frank has noted that even with the ablest lawyer a client may
lose a case he ought to win if he lacks the funds to pay for the investi
gation of evidence necessary to sustain his case.141 There can be little
doubt that the prosecutor possesses a great advantage in the availability
of the services of government investigative agencies. If the Criminal
Justice Act is passed, for the first time in federal criminal procedure
investigative services will be provided for the indigent.142 The adoption
of broader discovery provisions would of course permit counsel to pre
pare with greater exactitude.

THE RULES OF EVIDENCE

Over the course of several centuries Anglo-Saxon lawyers have de
veloped a series of rules governing the evidence which is to be admitted
in a trial. The principal object of the laws of evidence is to insure that
only the most reliable evidence comes before a jury. Evidence was and
is excluded because logically it does not tend to prove an issue in the
case or because its nature is such that a juror cannot be trusted to ac

cord it only the limited probative value to which it is entitled. On the
basis of this theory we exclude most hearsay evidence and evidence
of bad character.
We have also devised rules having their basis in notions of public

policy, such as privilege, and in recent years the rule excluding evidence
obtained in violation of law. They are, however, exceptions rather than
the manifestations of the basic theory of evidence.
The paradox in the criminal trial is that the same juror who is

deemed unable to weigh properly a piece of hearsay is somehow thought
to be capable of considering highly incriminatory evidence for one pur
pose and ignoring it for others. The doctrine�indeed I would go so

far as to call it the fiction�of limited admissibility permits the Govern
ment to bring before a jury evidence, not otherwise admissible, for a

limited purpose; and it assumes that a jury will consider it for no other

purpose because a trial judge has so instructed.

Examples of the doctrine are familiar to every lawyer who enters

the criminal courts. The Government may not prove that the defendant
has been convicted previously of another offense.143 However, it

141 Frank, Courts on Trial (1949).
142 The Legal Aid Agency for the District of Columbia has four investigators. 1962-63

Annual Report, Legal Aid Agency for District of Columbia 4.
143 See, e.g., Boyd v. United States, 142 U.S. 450 (1892) ; Kempe v. United States, 151

F.2d 680 (8th Cir. 1945).
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may introduce proof of prior convictions if the defendant elects
to testify.144 The Government may not prove that the defendant has

been arrested on previous occasions.145 However, a witness who testifies
to the good character of a defendant may be asked whether he has
heard of the defendant's arrest record.146 An admission or confession of
a codefendant is not admissible against the defendant.147 However, in
a joint trial we will permit the confession of the codefendant to be ad
mitted.148 Evidence obtained as the result of an unlawful search and
seizure may not be admitted,149 but a defendant who takes the stand
and denies his guilt may be impeached by evidence that contraband was

found on his person.150 A statement obtained from a defendant during a

period of unlawful detention is not admissible,151 but the defendant who
testifies and tells a different story may be impeached by proof of his
prior statement.152 A defendant who remained silent when accused of
a crime by a federal agent may have his silence admitted against him al

though the accusation may not be offered for its truth.153
The time has come when we should re-examine the concept of limited

admissibility in terms of its realism and its effects. Several effects of
the doctrine are clear. Guilty pleas are encouraged and defendants are

discouraged from testifying. The result is desirable to the extent that
it discourages a guilty defendant with a bad character from attempting
to deceive a jury by perjury or spurious character testimony. Thus,
there is some justification for permitting the Government to use unlaw
fully obtained evidence to impeach a defendant who attempts perjury.
Although the admission of the evidence may be inconsistent with the
purposes of the exclusionary rule, a greater good may result from

discouraging perjury. Likewise, the importance of the character defense
to a defendant may be outweighed by the public good of permitting ef-

144 E.g., McLendon v. United States, 13 F.2d 777 (6th Cir. 1926) ; see Meeks v. United
States, 163 F.2d 598 (9th Cir. 1947).

145 E.g., Mitrovich v. United States, 15 F.2d 163 (9th Cir. 1926) ; United States v.

C. L. Guild Constr. Co., 193 F. Supp. 268 (D.R.I. 1961).
146 Michelson v. United States, 335 U.S. 469 (1948).
14? Fiswick v. United States, 329 U.S. 211 (1946); 4 Wigmore, Evidence � 1076 (3d ed.

1940) .

i48 Delli Paoli v. United States, 352 U.S. 232 (1957).
149 Weeks v. United States, 232 U.S. 383 (1914).
150 Walder v. United States, 347 U.S. 62 (1954).
151 Mallory v. United States, 354 U.S. 449 (1957).
152 Tate v. United States, 109 U.S. App. D.C. 13, 283 F.2d 377 (1960). It is questionable

whether this doctrine would be extended to the admissibility of a confession.
153 Dickerson v. United States, 62 App. D.C. 191, 65 F.2d 824 (1933).



698 The Georgetown Law Journal [Vol. 52: p. 675

fective cross-examination. Few defendants with impressive criminal
records have good character and no strong reason exists why they should
be encouraged to introduce evidence of their good characters.
No such justification can be found for permitting the Government to

introduce evidence of prior convictions of offenses which bear no

relation to veracity when a defendant elects to take the stand. This

pernicious doctrine does not distinguish between the guilty and the in
nocent. The innocent defendant with a record of prior convictions is
as defenseless as the guilty. He is placed in a dilemma. His criminal
record will be brought before the jury if he testifies. If he remains silent,
he must take the risk that his guilt will be presumed from his failure
to deny. His sole protection will be an instruction to the effect that the
jury may not consider the fact that he has been convicted previously
of assault with a dangerous weapon in determining whether he shot
the deceased or that the jury should draw no inferences of guilt from
the fact that he chose not to testify in the face of strong circumstantial
evidence. To paraphrase Ronald Goldfarb's summary of Jerome Frank's
reference to Mark Twain: this is like telling a young boy to stand in
the corner and not to think about a white elephant.154
The realization that proof of conviction of a crime not related to

veracity has little effect on credibility, but a great deal of effect upon a

jury's decision as to guilt, is not a recent discovery. Long ago the point
was recognized by the framers of the Model Code of Evidence.155 Why
then do we continue to permit it? I suggest that the only answer is that
we continue to permit the practice because we know that the dilemma
in which the defendant is placed will result in a plea of guilty in most

cases, and it will insure his conviction in most others. The theory, rarely
enunciated, but strongly held by some, is that our grand jury system
screens so effectively that few innocent defendants are indicted. The

presumption of innocence and the requirement of proof beyond a

reasonable doubt are such formidable obstacles that they cannot be

overcome in the average case if the defendant is permitted to tell his

story subject to ineffective impeachment. Effective impeachment
through the usual device of cross-examination is prevented because the

privilege against self-incrimination precludes the interrogation of the

defendant before trial. Therefore, we can counter-balance the defend
ant's probable perjury only by letting the jury know that he is a crim

inal.

154 Goldfarb, Free Press and a Public Trial, New Republic (Feb. 29, 1964).
155 See Model Code of Evidence � 106 (1942) (comments following).
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The theory is obviously inconsistent with the presumption of in
nocence. Less obvious is the fact that an innocent defendant frequently
has no other weapon except his own testimony. The absence of dis

covery, representation by counsel without substantial experience in
criminal cases, and the absence of investigative services prevent any
effective attack on the Government's proof except in the extraordinary
case.

Substantial reform in this area can be achieved by a statute limiting
impeachment of witnesses to proof of conviction of a crime which does
in fact affect veracity such as perjury, false swearing, or similar offenses.
Legislation is not necessary, however. Rule 26, which governs the

admissibility of evidence in federal criminal trials, is so phrased as to
free the federal courts from the necessity of relying solely on existing
precedent.156 Its broad language has provided adequate opportunity
for the courts to modernize and simplify the rules of evidence.157 Regret
tably, the federal courts have contributed little progress in this area,
perhaps because they fear that to pull "one misshapen stone out of the
grotesque structure would be more likely to upset its present balance
between adverse interests than to establish a rational edifice."158 The
modern law of evidence generally fits the description that "a precedent
embalms a principle."159
Redress may be found in the movement for the development of uniform

rules of evidence in the United States district courts.160 It is to be hoped
that the movement will gain momentum and that the framers of these
new rules will carefully consider the practical effect that rules of ev

idence have upon the adjudicatory process in criminal cases.

SENTENCING

The most important phase in criminal procedure for the average de
fendant is the sentencing process. While only 12% of our defendants
are tried, 85% are sentenced.161 Strangely enough it is in the sentencing
!56 Fed. R. Crim. P. 26.
157 A Preliminary Report on the Advisability and Feasibility of Developing Uniform

Rules of Evidence for the United States District Courts, 30 F.R.D. 73, 99 (1962). See also
Orfield, The Reform of Criminal Evidence, 32 F.R.D. 121 (1962).

158 Michelson v. United States, 335 U.S. 469, 486 (1948).
159 Address on the Expenditures of the Country, by Benjamin Disraeli, House of Com

mons, February 22, 1858.
160 See generally Reports of the Proceedings of the Judicial Conference of the United

States (1963).
161 Federal Statistical Report 5.
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process that counsel plays the smallest role. Under existing procedure
there is very little that he can do. He may talk to the probation officer
and submit such favorable data as he can accumulate. He may in an

unusual case submit his own report in writing to the judge, seeking
probation or a light sentence. In addition, he may ask for leniency at

the sentencing hearing. Little more is possible because of the shroud of

secrecy which surrounds the presentence report. In most districts the

presentence report prepared by the probation officer and submitted to

the district court is regarded as confidential.162 Any errors in information
or differences of opinion in analysis will be disclosed only in the event

that the court questions something in the report.
Whether these reports should remain confidential has been the source

of considerable dispute during the last two decades.163 Much must be
said for the concept of secrecy. Many believe that the probation officers'
sources of information will disappear if the identity of the sources is
disclosed to a defense counsel who may question the reliability of the
information. Likewise, in many cases there is information contained in

the report which if seen by the client would affect his relations with

others, as in a case where a mother has informed the probation officer
that she thinks it best that the youth not be released on probation.
On the other hand, the concept of applying a penal sanction against

an individual on the basis of information which he has had no oppor
tunity to refute runs counter to the basic notions of fair play.
The Advisory Committee recommended in its first preliminary draft

that the existing rule be changed and that the district judge disclose
to the defense a summary of the material contained in the report and

permit an opportunity for the defendant or his counsel to comment there

on.164 Considerable opposition to the recommendation was received.
Some quibbled with the exact language utilized; others opposed stead

fastly any rule which would grant access to the contents of the report.165
The committee has carefully considered the matter, and it has determined
to recommend in its second preliminary draft that the defendant have

access to the entire report.166
162 Higgins, Confidentiality of Presentence Reports, 28 Albany L. Rev. 12, 39 (1964).
163 See, e.g., Sharp, The Confidential Nature of Presentence Reports, 5 Catholic U.L.

Rev. 127 (1955) (favoring confidentiality); Wyzanski, A Trial Judge's Freedom and

Responsibility, 65 Harv. L. Rev. 1281 (1952) (favoring disclosure).
164 Preliminary Draft�1962, at 25.
165 Higgins, supra note 162, at 30-35.
166 Proposed Changes�1964, Fed. R. Crim. P. 32(c).
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The question is a close one. Fair minded people will undoubtedly
differ as to its resolution. I submit, however, that the committee's rec

ommendation should be approved. Experience both in England and
California has disclosed that the system can operate successfully with
disclosure. Most of the objections raised by critics of the change do
not materialize in practice.
Much needs to be done in the entire area of sentencing if we are

to improve our system for the administration of criminal justice. At the
present time there is little use of psychologists, psychiatrists, or other
social scientists in the sentencing process.167 There is no provision for
a full time psychiatrist or psychologist in any federal probation office.168
There is good reason to question whether some of the factors which

have traditionally affected sentencing should continue to be accorded the
same significance. A considerable number of federal judges are of the
opinion that probation should not be granted to a defendant who has

pleaded not guilty and demanded a jury trial.169 The most recent statis
tics establish that defendants who insisted on exercising their consti
tutional right to a jury trial were granted probation less frequently and
received longer terms of imprisonment than defendants who had plead
ed guilty.170
I submit that whether a defendant insists on a jury trial does not bear

any necessary relation to whether he is a fit subject of probation. The
theory behind probation is not leniency per se but rather that the in
dividual offender should and can be rehabilitated without incarceration.
His action in demanding his constitutional right to jury trial does not re
flect his potential for rehabilitation.
Obviously, a prior criminal record does have an effect on whether a

defendant should be admitted to probation. It is questionable, however,
whether a prior criminal record is as important as is generally assumed
in determining whether the defendant will be a recidivist.171 It is also
questionable whether the absence of a prior record is as significant a

factor in determining whether a defendant should receive probation as

167 See Leach v. United States, No. 18198, D.C. Cir., April 9, 1964.
168 See Pye, Shadoan & Snee, A Preliminary Survey of the Federal Probation Svstem 24

(1963).
169 Seminar and Institute on Disparity of Sentences for Sixth, Seventh and Eighth Judicial

Circuits, 30 F.RJD. 401, 449 (1961) ; Remington & Newman, The Highland Park Institute
on Sentence Disparity, Federal Probation 6 (March 1962).

170 Federal Statistical Report 18. See also note 75 supra.
171 See Pye, Shadoan & Snee, op. tit. supra note 168, at 30.
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are other matters. Yet, last year 75% of those with no prior record
were given probation as compared with only 20% of those with a prior
prison record.172
We can take pride in the fact that our federal districts have in gen

eral indicated a genuine desire to obtain assistance from probation of
ficers. Approximately 80% of all the defendants sentenced last year
were sentenced after the trial judge had received a complete presentence
report.173
Approximately 38% of the defendants convicted last year were placed

on probation and an additional 3.6% were placed on split probation,
that is, admitted to probation after service of a sentence not exceeding
six months.174 If the immigration law violators and violators of six

major regulatory acts are eliminated, 50% of the remaining convicted
defendants received probation last year.175 45% received sentences of
imprisonment and 5% received fines or some other disposition.176
We have reason to be proud of the probation system which has

evolved as a peculiarly American innovation in criminal procedure. It
can work, however, only if the defendants placed on probation are in
dividuals who are unlikely ever to commit another crime, or where
effective supervision may be maintained over them until they are able
to integrate into normal society. At the present time this effective super
vision exists in theory more than in fact. There simply are not enough
probation officers available to do the job. Last year the average proba
tion officer had 75 cases of supervision and 4 complete presentence in

vestigations to conduct each month.177 It is generally accepted that a

presentence investigation is the equivalent of the time required for the

supervision of 4 or 5 probationers.178 This means in substance that the
case load of a federal probation officer is now 90 to 95 cases a month.
The probation service has expressed the view that 75 is the maximum
number of cases which a probation officer can handle effectively.179 Other

172 Federal Statistical Report 27.
173 Id. at 33. See note 30 supra.
174 Federal Statistical Report 10. Probation is used less extensively in the District of

Columbia than in the other districts. In 1963 only 26.4% of the defendants sentenced re

ceived probation or split sentences. District of Columbia Statistical Report 6.
"5 Federal Statistical Report 17.
176 Ibid.
177 Annual Report of the Director of the Administrative Office of the United States

Courts 164 (1963).
178 Pye> Shadoan & Snee, op. cit. supra note 168, at 36.
179 Annual Report of the Director of the Administrative Office of the United States

Courts 5 (1962).
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authorities question whether a probation officer can supervise more than
50 effectively.180 We cannot expect the kind of supervision which the

probation process presupposes unless we provide the probation service
with the necessary manpower.
We must also provide our probation officers with an opportunity for

adequate in-service training and leaves of absence to permit them to

broaden their horizons. We must facilitate transfer from district to

district and promotions within the service if we are to attract the best
men entering the field.

Above all we must move towards a common understanding of why we

try people and why we sentence them with the purpose of developing a

national policy which will reduce sentence disparity while retaining the

flexibility necessary for individualization in the sentencing process.

Fortunately much is being done in this area. Last year the Chief
Justice appointed a Committee on the Administration of the Probation
System for the first time in the history of the Judicial Conference. The
committee, under the chairmanship of Judge Luther Youngdahl, is now

engaged in a study of the probation system and has already submitted
to the Conference a detailed program for sentencing institutes, has
recommended the creation of Circuit committees on sentencing, and has
recommended the establishment of a research and development center in
the field of probation.181 There is good reason to believe that important
changes will be forthcoming as a result of the committee's work.

Conclusion

The purpose of this article was to comment generally on proposals
for reform in the administration of our system of federal criminal jus
tice. Reference is made merely in passing to several other intriguing
proposals such as the bills now pending before the Senate Committee
on the Judiciary which would permit appellate review of excessive
sentences,182 punish counsel who publish matters not of record which
might affect the outcome of a criminal case,183 and provide for the dis-

!80 See "Caseloads," National Probation and Parole Ass'n Journal 47 (April 1957), cited
in Rimelis, Supervision and Other Factors in Relation to the District of New Jersey's
Violation of Probation Rate (1960) (unpublished thesis, Columbia University). See also

Pye, Shadoan & Snee, op. cit. supra note 168, at 36 n.16.
181 Annual Report of the Director of the Administrative Office of the United States

Courts 95-96 (1963).
182 S. 823, 88th Cong., 1st Sess. � (a) (1963).
183 S. 1802, 88th Cong., 2d Sess. � 1512 (1964).
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missal of indictments when a defendant has not been tried promptly.184
These reforms are part of an increasing awareness of the necessity to

implement rights which have too long had a hollow meaning to those
accused of crime. It is my personal conviction that the most urgent
need of the system is to broaden rather than restrict the procedural
rights of defendants. At the same time, I do not believe that many
procedural changes are necessary in order to assist the federal prosecutor.
There is a need, however, for more prosecutors in some districts. The

case loads of assistants in the criminal trial, appellate, and Court of
General Sessions sections in the District of Columbia is staggering.185
There is also a real need for salary increases. The salary scale for assist
ant United States Attorneys is considerably less than that of positions of

equal responsibility in other federal departments or even in the Depart
ment of Justice.186 No reason exists why senior assistants who are ur

gently needed to try major criminal cases should be required by financial

pressure to accept other higher paying positions in government.
But, essentially, my proposals have been directed at protecting the

individual rights of the accused. Even more, they would equalize, pro
cedurally at least, the tactics that can be so decisive in a criminal pro
ceeding. Unquestionably, some guilty defendants would escape justice
if these proposals were adopted. However, the risk of convicting the in

nocent would be reduced greatly.
I recognize that when a criminal goes free it is as much a failure of

abstract justice as when an innocent man is convicted. However, I think
the point is answered by Sir Patrick Devlin's observation that since we

know that the ascertainment of guilt cannot be made infallible, we

must make room for a margin of error.187 We should take care to see

as far as humanly possible that the margin is on the side of the

defense. How large a margin may be permitted depends in part on how

successful we are in convicting the guilty with our present procedures.
In my opinion there is a considerable margin within which we may

experiment as long as 85% of the defendants are being convicted and

only 4% of the total number indicted are being acquitted.

184 s. 1801, 88th Cong., 2d Sess. � 3291 (1964).
i85 But see Hearings on S. 486 Before the Senate Committee on the District of Columbia,

88th Cong., 1st Sess. 450 (1963) (statement of David Acheson, United States Attorney
for the District of Columbia).
i86 See id. at 450-51 (statement of Hon. Nicholas deB. Katzenbach, Deputy Attorney

General) .

187 Devlin, The Criminal Prosecution in England 135 (1958).
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My purpose has been to encourage personal examination of the nature
of our criminal process and what can be done to improve it. It has also
been my purpose to suggest that we should no longer accept traditional
rules solely on the basis of precedent. Justice Holmes stated the position
nearly seventy years ago when he commented: "It is revolting to have no

better reason for a rule of law than that so it was laid down in the time
of Henry IV."188
There can be no doubt that we should be careful before we change a

rule which has served us well. One of the virtues of our criminal process
is its stability over the centuries. However, we should never forget the
teaching of Roscoe Pound that "law must be stable and yet it cannot
stand still/'189

188 Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 469 (1897).
189 Pound, New Paths of the Law 1 (1950).



ENFORCEMENT OF THE CRIMINAL CIVIL RIGHTS
STATUTE, 18 U.S.C. SECTION 242, IN PRISON

RRUTALITY CASES

Arthur B. Caldwell* and Sydney Brodie**

Commencing with the creation of the Civil Rights Section in the Depart
ment of Justice, the authors discuss the enforcement of this criminal civil
rights statute as it applies to state prison systems. The lack of public
understanding, investigatory difficulties, and the federal-state supremacy con

flict in this area are exposed and highlighted through the study of five
landmark prosecutions conducted by the Civil Rights Section. The authors
demonstrate that certain civil rights guaranteed by the federal constitution
cannot be stripped from a convict by the state. Messrs. Caldwell and Brodie
conclude that federal enforcement of the civil rights of convicts has
ameliorated prison conditions and has shown that brutal corporal punishment
is unnecessary in today's penal systems.

Introduction

Aside from the involuntary servitude and slavery statutes1 enacted

by the post-Civil War Congresses to provide criminal penalties for
violations of the thirteenth amendment, sections 241, 242 and 243 of
Title 18, United States Code,2 constitute the entire arsenal of criminal
laws available to the federal government to punish those who deprive
others of civil rights secured by the Constitution or federal law.
Section 241 is a criminal conspiracy statute intended to apply to all

civil rights; in fact, that section "protected them in the lump,"3 ac-

* B.A., University of Arkansas, LL.B., George Washington University Law School;
Member of the District of Columbia Bar; Chief of the Civil Rights Section�1952-195 7;
presently Staff Assistant, Civil Rights Division, United States Department of Justice.
** B.S., LL.B., J.S.D., St. John's University School of Law; Member of the New York

Bar; attorney in the Civil Rights Section, 1945-1957; presently Head, Trade and Consumers

Unit, Administrative Regulations Section, Criminal Division, United States Department of

Justice. The views expressed in this article are those of the authors and are not necessarily
those of the Department of Justice.

1 18 U.S.C. �� 1581-88 (1958). These statutes, though appropriate, find application only
in narrowly limited situations. For example, � 1581 prohibits arrests with intent to reduce

a person to peonage, but does not proscribe arrests, where the intent is to reduce a person

to involuntary servitude or slavery, nor "attempts" to commit the defined crimes. See

Brodie, The Federally-Secured Right To Be Free From Bondage, 40 Georgetown L.J. 367,
390-91 (1952).

2 18 U.S.C. �� 241-43 (1958).
3 United States v. Mosley, 238 U.S. 383, 387 (1915).
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cording to Justice Holmes in 1915. However, in 1950, a divided Supreme
Court held that section 241 could only be utilized to protect rights of the
citizen growing out of his relationship to the federal government and
not rights protected by the fourteenth amendment.4

Section 243 of Title 18 applies only to "an officer or other person
charged with any duty in the selection or summoning of jurors," who
excludes or disqualifies persons from jury service because of race. There
has been only one attempted prosecution under this statute.5
The remaining criminal statute, section 242, was directed at official

action of individuals acting under color or authority of law. While its

companion section 241 had been litigated considerably and upheld con

stitutionally,6 prior to the creation of the Civil Rights Section7 within
the Department of Justice, section 242 had rarely been applied.8 How

ever, with the creation of the Civil Rights Section by the Attorney
General to revitalize the enforcement of available criminal civil rights
laws,9 section 242 was applied frequently.
The Civil Rights Section's function was two-fold: (1) to give special

attention to the enforcement of the civil rights statutes which had been

4 United States v. Williams, 341 U.S. 70 (1951).
5 Ex parte Virginia, 100 U.S. 339 (1879).
6 Motes v. Williams, 178 U.S. 458 (1900) ; Ex parte Yarbrough, 110 U.S. 651 (1884) ;

United States v. Cruikshank, 92 U.S. 542 (1876).
7 The Civil Rights Section was one of several sections in the Criminal Division of the

Department of Justice operating under the over-all direction and supervision of the Assistant

Attorney General in charge of the Criminal Division. The Civil Rights Section became the
Civil Rights Division in 1957. For a general discussion of the original Section's functions
and methods, see Brodie, supra note 1, at 372 ; Carr, Federal Protection of Civil Rights:
Quest For a Sword (1947) ; Putzel, Federal Civil Rights Enforcement: A Current Ap
praisal, 99 U. Pa. L. Rev. 439 (1951). For an account of the Civil Rights Section's role
in protecting the rights of Jehovah's Witnesses, see Manwaring, Render Unto Caesar (1962).

8 The following cases are the only recorded opinions of the use of � 242 prior to 1939,
the date the Civil Rights Section was created. United States v. Stone, 188 Fed. 836 (D. Md.
1911) ; United States v. Buntin, 10 Fed. 730 (6th Cir. 1882) ; United States v. Jackson, 26
Fed. Cas. 563 (No. 15,459) (CCD. Cal. 1874) ; United States v. Rhodes, 27 Fed. Cas. 785
(No. 16,151) (CCD. Ky. 1866).

9 The Attorney General's Order No. 3204 of February 9, 1939, creating the Civil Rights
Section, read:

Effective this date there is established within the Criminal Division of the Depart
ment of Justice a unit to be known as the Civil Liberties Unit. [The name was later
changed to Civil Rights Section.]
The function and purpose of this unit will be to make a study of the provisions of the

Constitution of the United States and Acts of Congress relating to civil rights with
reference to present conditions; to make appropriate recommendations in respect
thereto, and to direct, supervise and conduct prosecutions of violations of the provisions
of the Constitution or Acts of Congress guaranteeing civil rights to individuals.
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largely ignored; and (2) to study the Constitution and acts of Con
gress and make appropriate recommendations as to their scope and
coverage, since neither section 241 nor section 242 name or identify
the specific rights protected. Section 241 applies to "any right or priv
ilege secured ... by the Constitution or laws of the United States," and
section 242 reads: "Any rights, privileges, or immunities secured or

protected by the Constitution or laws of the United States."

Congressional failure to specify the rights that are protected under
section 242 almost proved fatal when in 1945 the Supreme Court in
Screws v. United States10 limited the application of that section to cases

where the evidence revealed a specific intent to deprive a person of a

federal right made definite by decision or other rule of law. Thus, by
restricting the application of the statute, this "slender reed" of criminal
law was saved from the fate of unconstitutionality on grounds of vague
ness.

The judicially imposed restrictions upon the use of section 242 made
a difficult criminal statute even more difficult to apply and enforce.11
However, all possible violations of section 242 which were uncovered,
such as police brutality complaints and other situations indicating a

possible deprivation of rights by state agents or officials, were prosecuted
whenever reasonable theories of application were present.
Zealous investigation and prosecution was an absolute necessity, for

in no other area of criminal law were victims so likely to be unaware

of their rights. Even those who are aware of their rights do not wish to

be instrumental in initiating criminal prosecution against persons of

power and influence in the community. Despite the reluctance of the
victims and the limited application of the few criminal statutes in the

area, the Civil Rights Section has made a credible record of successful
prosecutions, securing convictions in about fifty per cent of the cases

brought to trial.12 Thus, new precedents and case law have been created

by application of the statute to a variety of new situations such as the

prosecution of a state's chief law enforcement officer who resorted to

unusually cruel and painful torture to extract confessions;13 a sheriff

io 325 U.S. 91 (1945).
11 The difficulties experienced by the Department in enforcing � 242 following the Screws

decision are described in Shapiro, Limitations in Prosecuting Civil Rights Violations, 46

Cornell L.Q. 532 (1961), and 5 United States Comm'n on Civil Rights Report 45-62 (1961).
12 See Appendix to Justice Douglas' opinion in Irvine v. California, 347 U.S. 128, 153-54

(1954).
13 United States v. Apodaca, 188 F.2d 932 (10th Cir. 1951).
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in league with a "loan shark" who loaned money at twenty-five per
cent per week interest to unsuspecting victims who were then arrested

by the sheriff upon failure to pay;14 a sheriff who deprived Jehovah's
Witnesses of their right of free speech and freedom of religion;15 a

federal officer who abused and mistreated an American Indian;16 a

police chief who destroyed a newspaperman's camera and film, de

priving him of his property without due process and of his freedom of the

press;17 a sheriff and jailer who conspired with an attorney to extort

money from persons illegally arrested and fined for nonexistent

crimes;18 a sheriff who turned his back and wilfully failed to give pro
tection to Negroes who sought his protection from the mob;19 and two

police officers who unlawfully entered a home without a warrant or

adequate cause against the will and without the permission of the own

ers.20 This last case is particularly noteworthy since it was the first time
that section 242 was ever used to prosecute a police officer for illegal
entry of a private home.

In addition to the restrictive interpretation given section 242 by the

Supreme Court in Screws, the Court has also restricted the application
of section 241 as defined in United States v. Williams,21 by refusing to

protect fourteenth amendment rights under this section.22 Therefore,
section 241 may not be used to prosecute conspiracies by private persons
who attack or assault others, for example, groups of Klu Klux Klan
members who seize, assault, and lynch victims.23

!4 Brown v. United States, 204 F.2d 247 (6th Cir. 1953).
15 Catlette v. United States, 132 F.2d 902 (4th Cir. 1943) ; see Manwaring, op. cit. supra

note 7.
16 Gowdy v. United States, 207 F.2d 730 (9th Cir. 1953).
17 United States v. Gugel, 119 F. Supp 897 (E.D. Ky. 1954).
18 Culp v. United States, 131 F.2d 93 (8th Cir. 1942).
19 Lynch v. United States, 189 F.2d 476 (5th Cir. 1951).
20 United States v. Bledsoe, Crim. No. 11706, M.D. Tenn., Nov. 3, 1952 (unreported since

officers served time instead of appealing) .

21 341 U.S. 70, 81-82 (1951).
22 See United States v. Cruikshank, 92 U.S. 542 (1876).
23 On one occasion, however, the Civil Rights Section used the Lindbergh kidnapping

statute, 18 U.S.C. � 1201 (1958), to prosecute and convict a group of klansmen
who abducted two persons of whose moral conduct they disapproved. The klansmen had
seized and transported the victims across the state line separating North and South Carolina
where they were flogged. This conviction was upheld on appeal. United States v. Brooks,
199 F.2d 336 (4th Cir. 1952). Four years later, Professor Zechariah Chafee, Jr., apparently
unaware of the Section's use of the kidnapping statute, recommended that it be used
or amended so it could be used to prosecute persons who unlawfully seize and transport
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Of all the various types of civil rights prosecutions, none were more

difficult or raised more problems, both legal and practical, than the
series of attempts by the Civil Rights Section to enforce section 242

by prosecuting state prison guards and prison officials who resorted to
brutal mistreatment of convicts in their custody, convicts who, by reason

of having been convicted in a state court, had already been deprived of
some of their civil rights.
Much confusion exists as to exactly what rights a convicted person

loses. The civil rights most frequently lost include voting, holding
public office or other positions of trust, service on a jury, and the right
to sue.24 In some jurisdictions a life convict's property is treated as if
he were dead. However, convicts as a general rule do not lose their right
to inherit property 25 Of course, in addition to the above mentioned de
privations, lawful incarceration permits the withdrawal of or limitation
of many other rights 26 The position of the Civil Rights Section has

always been that regardless of the legal effect of conviction for a state
offense a person cannot be deprived of the civil rights which the federal
constitution guarantees to the individual. Only by amending the Con
stitution can these federally guaranteed rights of prisoners be changed.
Government prosecutions to secure such rights are, of course, sur

rounded by difficulties, not only for the federal prosecutors, but for the
state authorities concerned. Some of these problems include lack of

public understanding of the federal policies involved, supposed federal-
state conflict of interest, the possible adverse reflection on state prison
administration, and a reluctance to permit federal investigation of the
situation. Perhaps the greatest difficulties arise from the erroneous con

cept that convicts have no civil rights and the fact that most "victims"
have lengthy and serious criminal records.

One of the prosecutions under section 242 which attracted nation
wide attention originated from a letter sent to President Truman on

September 4, 1951.27

persons through interstate commerce. See Chafee, Safeguarding Fundamental Human

Rights: The Task of States and Nation, 27 Geo. Wash. L. Rev. 519 (1959).
24 See Foreword, Federal Probation Officers Ass'n, A Compilation of State and Federal

Statutes Relating to Civil Rights of Persons Convicted of Crime (1960) ; Note, The

Legal Status of Convicts During and After Incarceration, 37 Va. L. Rev. 105 (1951).
25 Note, supra note 24, at 108.

2<* Price v. Johnston, 334 U.S. 266, 285 (1948).
27 The letter read:
Dear Sir:
In a state prison a general manager inflicted upon a convict cruel and unusual punish-
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Shortly thereafter, the Federal Bureau of Investigation determined
that the letter originated as a result of stories concerning alleged mis
treatment of five Colorado convicts who had made an unsuccessful

attempt to escape from the state penitentiary and who were allegedly
badly beaten pursuant to the orders of the warden. The beatings had

reportedly been inflicted as punishment for the attempted escape. Upon
examination of the facts it was concluded that the matter warranted a

full-scale investigation under the civil rights statute. The voluminous
information which resulted is summarized below.

United States v. Best

On July 16, 1951, five convicts serving long sentences for serious
offenses attempted to break out of the Colorado State Penitentiary at

Canyon City.28 The would-be escapees, armed with a pistol and

knives, wounded two guards before being subdued. When the five
convicts were captured and disarmed, they were ordered out of the

cellhouse, marched over to a wall in the prison yard, and made to re

move all their clothing "for a shakedown." Several guards reportedly
began beating and kicking the naked convicts ; their heads were bumped
against the stone wall and they were viciously punched and kicked.
This treatment allegedly continued for about thirty minutes in the yard
while the convicts were standing barefooted on the hot asphalt. A sixth
convict who had been an observer was also beaten for expressing his
displeasure at the torture being inflicted on the five naked men.

The six convicts were then taken to the gymnasium and whipped
with a leather strap. According to statements and testimony, each

merit. The state authorities have failed and refused to take action. Will you kindly
advise me if the Federal Constitution furnishes protection to prisoners under these
circumstances ?
In fact, if the keepers feel free to beat, burn, string up tightly handcuffed prisoners,
are they beyond and above the Constitution of the United States? Assuming this to
be true, and it is true, will you kindly answer the question without evasion and
greatly oblige.

Yours truly,
C. V. Compton

Mr. Compton was a public-spirited citizen who had for many years been intensely interested
in penology, particularly the treatment or mistreatment afforded convicts. He had written
a number of books on the subject, including The Shames of Prisons, or Should Jailers Be
Sent to Jail (1955).

28 The convict-victims each had past criminal records varying from several to a

multitude of offenses. Each was being detained at the Colorado State Penitentiary for the

following reasons and for the stated terms: (1) kidnapping, 25 to 29 years; (2) kidnapping,
20 to 30 years; (3) murder, life term; (4) assault with intent to murder, 2 to 8 years; and
(5) kidnapping and aggravated robbery, 20 to 30 years.
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man was whipped until "he was ready to talk." The blows were var

iously estimated as being from twenty to seventy-five or more per man.
This treatment was allegedly applied to obtain information concerning
the pistol used in the attempted break. Apparently because of the brutal
punishment administered, the convicts gave the desired information to
the prison guards and described the method by which a gun had been
smuggled into the prison.29 The beatings and mistreatment of the six
victims were allegedly administered at the direct instigation of Warden
Roy Best, the deputy warden and seven guards, all of whom were later
indicted. Of particular importance to the Civil Rights Section in view of
the language of section 242, and the necessity of finding state action,30
were the clear indications that the warden and his assistants were

punishing the victims not only because of their attempted escape, but
also to obtain confessions and information concerning the weapons used.
The FBI investigation included interviews with all the guards in

volved, the convict-victims, and a number of other convicts who had
observed all or part of the proceedings in issue. Upon review of the
investigative reports of the FBI, the Civil Rights Section decided that
the matter should be presented to the grand jury.31
It was, and still is, the policy of the Department of Justice in civil

rights cases, including prison brutality, to defer action under section
242 when a state takes remedial action under its own laws. Practically
every violation of section 242 involves a violation of state law, and where
a state acts vigorously and promptly the Department of Justice

29 Apparently the weapon was brought into the prison notwithstanding the use of a

so-called electric eye, an electronic device which would detect the presence of certain metals
hidden in clothing or packages. The gun was reportedly smuggled in after having been

wrapped in lead which would render the electronic device ineffective.
3(> See, e.g., United States v. Williams, 341 U.S. 70 (1951) ; Catlette v. United States,

132 F.2d 902 (4th Cir. 1943). See also Ex parte Virginia, 100 U.S. 339, 347 (1879), establish
ing that the fourteenth amendment applies to every person who,
by virtue of public position under a State government, deprives another of property,
life, or liberty, without due process of law . . . and as he acts in the name and for the
State, and is clothed with the State's power, his act is that of the State. This must be so,
or the constitutional prohibition has no meaning.
31 Fed. R. Crim. P. 7(a) provides: "An offense which may be punished by imprisonment

for a term exceeding one year or at hard labor shall be prosecuted by indictment. . . . Any
other offense may be prosecuted by indictment or by information." Thus, offenses under

� 242, providing a maximum punishment of one year, may be prosecuted by information.

See Catlette v. United States, 132 F.2d 902 (4th Cir. 1943). As a matter of policy, however,
most civil rights cases were prosecuted by indictment, and this procedure was used in the

Best case. For a discussion of the policy and the thinking behind it, see Putzel, supra note 7,
at 448.
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defers prosecution. The Civil Rights Section has followed the courses

of many cases involving possible civil rights violations, but has refrained
from independent investigation in those cases where it became apparent
that the local authorities were taking sincere and appropriate steps to

bring the wrongdoers to justice. In the Best case no local or state action
was taken until after the federal grand jury returned the indictment,
and then the action that was taken was administrative only, involving
suspension of the warden.32 This, it was concluded, was insufficient

punishment for the brutal assaults and deprivations of constitutional

rights, and despite numerous charges and counter-charges of "federal

meddling" the prosecution was continued.33

Anticipating possible defenses or answers based upon state law, an

examination was made of the Colorado statutes which revealed no law

authorizing corporal punishment; rather, "wilful inhumanity or oppres
sion to any prisoner" was prohibited,34 and coercion of prisoners for the

purposes of obtaining confessions was unlawful.35 Colorado, as did other

states, gave its wardens and other peace officers the power to "suppress
any insurrection among the convicts sentenced to the penitentiary, and

32 Shortly after the defendant's motions to dismiss the indictment were denied by the
court on May 26, 1952, ten months after the events in question occurred at the penitentiary,
the governor filed charges with the State Civil Service Commission to have Warden Best

suspended until after the outcome of the trial. Denver Post, May 29, 1952, p. 1, col. 7. How

ever, the Civil Service Commission, by a vote of two-to-one, rejected the governor's request,
and did not order Best to vacate his residence and leave the job as principal officer of
the penitentiary. Thereafter, the Institutions Board of the state brought charges against
Best with the Civil Service Commission, and the Commission then directed him to vacate
his residence and cease functioning as warden. This suspension was to begin at midnight,
Thursday, May 29, 1952, but the date was extended to May 31, 1952. Best left his
residence at the penitentiary and went on a suspended status for two years. The con

troversy ended unexpectedly when Best died on May 26, 1954, just before termination
of the two years' suspension.

33 The District Attorney (State) at Canyon City was reported to have said that it
was "highly appropriate" for the federal government to investigate civil rights violations
at the Colorado State Penitentiary. He asserted that the federal action was not an invasion
of state rights and that "those who complain of the intervention of the federal govern
ment are endeavoring to cover up the true situation. As far as I am concerned it doesn't
matter who enforces the laws, just so long as they are enforced." Denver Post, April 23,
1952, p. 3, col. 3.
34 Colo. Rev. Stat. Ann. � 40-7-11 (1953) ("Inhumanity of Jailer" punished by a $500

fine and removal from office).
35 Colo. Rev. Stat. Ann. � 40-7-12 (1953) (prohibiting all public and peace officers, in

cluding wardens and jailers, from using what is commonly known as "the third-degree").
The statute provides punishment of one to two years in prison.
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to prevent the escape or rescue of any such convict therefrom . . . ."36
The statutes, however, did not authorize summary punishment or ex

cessive force. In fact, the law provided that the officer, authorized to

suppress any convict insurrection, "shall not be excusable for using
greater force than the emergency of the case demands."37 Of interest
and importance to the Civil Rights Section was the statute previously
mentioned, which prohibited wardens, jailers, and other peace officers
from using "third-degree methods" to secure confessions or admissions
from suspects.38
On April 2, 1952, after hearing more than fifty witnesses over a period

exceeding a week, the federal grand jury at Pueblo, Colorado, returned
an indictment39 in seven counts charging Warden Roy Best, the deputy
warden, two captains of the guards, a lieutenant of the guards, and
four guards of the Colorado State Penitentiary, with six violations (one
as to each victim) of section 24240 and one violation of the general con
spiracy statute, section 3 71.41

36 Colo. Rev. Stat. Ann. � 105-4-23 (1953).
37 Ibid.
38 Colo. Rev. Stat. Ann. � 40-7-12 (1953).
39 Crim. No. 13,157, D. Colo.
40 A typical count under � 242 in the indictment was as follows:

The Grand Jury charges: That on or about July 16, 1951, at Canyon City, Fremont,
and in the State and District of Colorado, the defendants [naming the nine], each
of the said defendants being duly appointed and employed by the State of Colorado
in the respective offices and positions designated above, and then and there acting
under color of the laws, statutes and regulations of the State of Colorado . . . did
wilfully and knowingly, while acting under color of the laws . . . subject and cause

to be subjected [victim] ... to the deprivation of rights, privileges and immunities
secured to him and protected by the Fourteenth Amendment to the Constitution of the
United States, to-wit, the right and privilege to be secure in his person while in the
custody of the State of Colorado ; the right and privilege while in such custody not to be
subjected to punishment without due process of law; the right and privilege to be
immune while in the custody of persons acting under color of the laws of the State
of Colorado from illegal assault, battery, force, violence, and torture by persons exer

cising the authority of the State; the right and privilege to be tried for an alleged
offense by due process of law and if found guilty to be sentenced and punished in
accordance with the laws of the State of Colorado; and the right and privilege to be
immune from force, violence, torture and wilful inhumanity by persons asserting the

authority of the State and acting under color of law, for the purpose of coercing and
obtaining information, statements and confessions concerning an alleged crime.
That is to say, at the time and place aforesaid, the said defendants, while acting under

color of law as aforesaid and while holding the said [victim] in their custody, wilfully
and without legal cause or authority repeatedly struck, [etc.] ... all for the purpose
and with the intent of imposing illegal summary punishment upon him, forcing him to

give information, statements and a confession concerning the commission of an

alleged crime, and depriving him of the aforesaid constitutional rights, privileges and
immunities.
41 Section 371 provides:
If two or more persons conspire either to commit any offense against the United
States, or to defraud the United States, or any agency thereof in any manner or for
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Each of the counts under section 242 related to one of the six con

vict-victims; the seventh, the conspiracy count, related to all the vic

tims, the legal theory being that all the beatings, floggings, and torture
were the objects of one conspiracy. Under federal law the commission
of a substantive crime and a conspiracy to commit it are distinct of
fenses.42 Similarly, it is clear that the indictment may charge in a

single count a conspiracy to commit several crimes, since "the con

spiracy is the crime and that is one, however, diverse its objects."43
Motions were filed to dismiss the indictment on the following grounds :

(1) the indictment failed to charge an offense under the civil rights
statutes; (2) the facts alleged did not constitute a violation of civil
rights; and (3) the court lacked jurisdiction over the defendants or

the subject matter. In addition, the defense moved to strike that part of
the indictment which referred to the questioning of the prisoners by the
defendant guards. One week,after oral argument the defendants' motions
were denied, the indictment sustained, and the case set for trial.44
The arguments advanced by the Government in opposition to the

motion to dismiss were as follows: Notwithstanding the generally ac

cepted view that a convicted person loses his civil rights, he still retains
his federally protected rights. A state is without authority to take
from him those rights which have been conferred by the United States
Constitution. Therefore, the warden of a state penitentiary does not
have unlimited power to inflict punishment upon his inmates. Convic
tion for an offense (less than capital) does not terminate the convict's

any purpose, and one or more of such persons do any act to effect the object of the
conspiracy, each shall be fined not more than $10,000 or imprisoned not more than five
years, or both.
If, however, the offense, the commission of which is the object of the conspiracy, is

a misdemeanor only, the punishment for such conspiracy shall not exceed the maximum
punishment provided for such a misdemeanor.

18 U.S.C. � 371 (1958).
Section 241, the civil rights conspiracy statute, was not used in cases involving fourteenth

amendment rights, including police or prison brutality�illegal summary punishment, in
view of the split decision in United States v. Williams, 341 U.S. 70 (1951).

42 Nye & Nissen v. United States, 336 U.S. 613 (1949) ; Sealfon v. United States, 332

U.S. 575 (1948).
43 Bravermen v. United States, 317 U.S. 49, 54 (1942) ; Frohwerk v. United States, 249

U.S. 204, 210 (1919).
44 It is noteworthy that at that time there were no reported cases involving the ap

plication of the civil rights statute to "prison brutality," although it was already well
settled that the willful mistreatment by persons acting under color of law of suspects or

prisoners being held for trial constituted a violation of the statute. See, e.g., Screws v.

United States, 325 U.S. 91 (1945); Culp v. United States, 131 F.2d 93 (8th Cir. 1942).
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right to life, liberty, or property; in other words, he may not be deprived
of his life, liberty, or property except pursuant to due process of law.45
It has been held that a prisoner retains all the rights of an ordinary

citizen, except those which expressly or by necessary implication are

taken from him by law.46 Among the rights retained is that of per
sonal security against unlawful invasion.47 The rule in state courts is
that officers in charge of penal institutions have a duty to treat their
inmates humanely�not to maltreat, assault or beat them.48
In a North Carolina state case, State v. Nipper,49 it was held that

absent a law authorizing state prison authorities to enforce discipline
by flogging, supervisors in charge of convicts were not authorized,
even by custom, to flog a convict to enforce discipline or compel him to
work. The court, basing its decision on whether such discipline was

reasonable and necessary, said:
In view of the enlightenment of this age, and the progress which has been

made in prison discipline, we have no difficulty in coming to the conclusion that
corporal punishment by flogging is not reasonable, and cannot be sustained.
That which degrades and embrutes a man cannot be either necessary or

reasonable.50

The Nipper case was of particular interest in connection with argu
ments on the Best indictment in view of the holding therein that mere
custom or usage would not legalize the flogging of prisoners. Nor would
any rule purporting to authorize the infliction of corporal punishment at
the penitentiary be valid, since it would have no statutory or constitu-

45 See Howard v. State, 28 Ariz. 433, 43S, 237 Pac. 203-04 (1925), wherein it was stated:
The crowning glory of the criminal jurisprudence of the English-speaking peoples

is and ever has been that the life, liberty, and property of the humblest citizen could
only be invaded by the law, and in strict conformity to that law. From the days of
Magna Carta when the free barons of England wrung from a tyrannical king the solemn
promise that, "no freeman shall be taken, or imprisoned, or be disseised of his freehold,
or liberties or free customs, or be outlawed or exiled, or any otherwise destroyed; nor

will we pass upon him, nor condemn him, but by lawful judgment of his peers, or

by the law of the land," down to our own Constitution (article 2, �� 4, 15), with its
reaffirmation that "no person shall be deprived of life, liberty, or property without due
process of law," and that "no cruel nor unusual punishment shall be inflicted," the rule
is the same. Nor does a conviction of crime alter the rule. The sentence pronounced must
be only that which the law annexes to the offense. . . . And, such sentence must be
carried out as imposed, the executive officers of the state having no power either to
increase or diminish its severity except as prescribed by law.
46 Coffin v. Reichard, 143 F.2d 443 (6th Cir. 1944), cert, denied, 325 U.S. 887 (1945).
4? Id. at 445.
48 See generally Annot., 155 A.L.R. 145 (1945) ; Annot., 61 A.L.R. 569 (1929) ; Annot.,

46 A.L.R. 94 (1927).
49 166 N.C. 272, 81 S.E. 164 (1914).
so Id. at 275, 81 S.E. at 165.
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tional basis. Over and above these considerations it was contended by
counsel for the Government that the indictment charged, and the ev

idence would establish, that the punishment inflicted upon the victims
exceeded that which might validly have been authorized by any rule.
Even assuming arguendo that corporal punishment might possibly have
been desirable or reasonably necessary following the attempted escape
for the ostensible purpose of enforcing discipline or otherwise, the flog
ging and mistreatment alleged in the indictment and attributed to the
defendants was certainly unreasonable. Surely, a prison keeper does
not possess the arbitrary power to select at his pleasure a penalty which
he thinks adequate as a disciplinary measure for real or fancied mis
conduct.51

Brutality by jailors has no place among the English-speaking nations. It
is as repugnant ... to the law of Georgia as to the laws of the United States.
It is as worthy of condemnation in the light of the state and the federal con
stitution as in the benignant and merciful spirit of Christian civilization. Not
even may a judge or a jury assume a power so uncertain and so dangerous.52

In any event, even if the law were to authorize whipping or flogging,
the punishment of a prisoner for a violation of an institution's rules
would be valid and proper only if it were not brutal or in excess of what
was reasonable.53 Thus, corporal punishment must be authorized by law,
and within the limits prescribed by law, in order to be valid and not in

deprivation of the prisoner's rights. It is inconceivable that any court
would ever find reasonable and valid willful mistreatment of convicts
to secure confessions. The third-degree ordeal, which includes the use

of force and violence to obtain a confession, has been condemned by
the courts in many cases54 and, in the leading case55 under the civil

51 In re Birdsong, 39 Fed. 599 (S.D. Ga. 1889).
52 Id. at 600. (Emphasis added.)
53 McDonald v. State, 6 Ga. App. 339, 64 S.E. 1108 (1909).
54 See, e.g., Application of Middlebrooks, 88 F. Supp. 943, 951-52 (S.D. Cal. 1950),

rev'd sub nom. on other grounds, Ross v. Middlebrooks, 188 F.2d 308 (9th Cir.), cert, denied,
342 U.S. 862 (1951), where the district court observed that although the eighth amendment,
prohibiting cruel and unusual punishment, is a limitation on the power of the federal
government and is not operative against state action, the fourteenth amendment by its due

process clause does prohibit the infliction of cruel and unusual punishment by a state.

Citing and quoting from a number of leading cases in point, it was said: "[T]he right to
be free from cruel and unusual punishment at the hands of a State is as 'basic' and
'fundamental' a one as the right of freedom of speech or freedom of religion."

55 Williams v. United States, 341 U.S. 97 (1951).
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rights statutes, it was characterized as "one of the most brutal depriva
tions of constitutional rights that can be imagined."56
During the course of the trial, which began on June 16, 1952, the

judge permitted the defendants to submit details concerning the prison
break which immediately preceded the alleged mistreatment of the con

vict-victims and to introduce into evidence the rule or policy which pur
portedly permitted or condoned flogging at the institution. In addition
to the obvious difficulties imposed upon the Government by these
rulings, the prosecution bore the unusual burden of trying to convince
lay people on the jury that prisoners did have federal civil rights, not
withstanding their convictions of serious crime by a state whose law

deprived them of certain state civil rights. The jury, however, refusing
to accept the Government's contentions, voted to acquit after three
hours and forty-five minutes of deliberation. As stated in an editorial:

It [the verdict] was preceded by years of accumulated human fear of society's
criminal elements and it affirmed a profound public feeling that convicts are

neither people nor citizens within the meaning of the nation's highest law.57

The jury's verdict was received with disappointment by the Civil Rights
Section. However, the very fact that the case went to trial, based upon
an indictment by a grand jury, proved the existence of a more enlight
ened jurisprudence and overriding law.

United States v. Jones

In the first prison brutality case to reach the appellate courts, the

Department of Justice's jurisdiction under section 242 to prosecute
prison keepers for willfully mistreating convicts in their custody was

upheld. In United States v. Jones,58 the Court of Appeals for the Fifth

Circuit, resolving the several issues raised in the case, ruled:

56 Id. at 104. In this case, Mr. Justice Douglas, speaking for the majority of the Court,
said:

It is as plain as a pikestaff that the present confessions would not be allowed in
evidence whatever the school of thought concerning the scope and meaning of the Due
Process Clause. This is the classic use of force to make a man testify against himself.
The result is as plain as if the rack, the wheel, and the thumbscrew�the ancient
methods of securing evidence by torture were used to compel the confession. . . . [W]here
police take matters in their own hands, seize victims, beat and pound them until

they confess, there cannot be the slightest doubt that the police have deprived the
victim of a right under the Constitution. It is the right of the accused to be tried by a

legally constituted court, not by a kangaroo court. Hence when the officers wring con

fessions from the accused by force and violence, they violate some of the most funda

mental, basic, and well-established rights which every citizen enjoys.
Id. at 101-02.

57 Denver Post, July 4, 1952, p. 12, col. 1.
58 207 F.2d 785 (5th Cir. 1953).
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By the same act or series of acts, a person may violate two or more penal
statutes, either state or federal. Being equivalent to a demurrer, the motion
to dismiss in this case admits that the appellee committed the alleged wrongs
and injuries for the purpose and with the intent of depriving the victims of
their specified rights under the constitution and laws of the United States. It
admits every other well-pleaded allegation of fact in both counts of the informa

tion, including the appellee's official custody of said prisoners, his acting under
color of state law, his beating, bruising, battering, and injuring one with a rubber
hose for an infraction of prison rules and to coerce information with reference
to alleged offenses, and his doing the same as to the other prisoner except as

to coercing information and except that the injuries were inflicted with his fists
and feet; and as to both counts, including his intent and purpose to impose
illegal summary punishment upon them and to deprive them of their specified
constitutional rights.59

Disposing of the contentions that the State has exclusive jurisdiction
over its penal institutions and that a state officer who violates state law
is immune from federal prosecution, the court said:

[F]ederal laws may be violated within prison walls, and federal crimes commit
ted herein, as well as elsewhere within the territorial limits of a state; and the
fact that state officers are violating state as well as federal laws does not exon

erate them from penalties under the latter.60

The Jones case first came to the attention of the Civil Rights Section

through a complaint made to the FBI in July 1951, by a former inmate
of a Florida State Road Department Prison Camp,61 charging that a con

vict at the camp had been severely beaten by Captain L. P. Jones and
that other convicts had been mistreated for alleged misconduct or

criminal acts. Former inmates and other sources of information were

interviewed by the FBI in mid-1951, at which time it was found that
the State, through the State's attorney, had conducted an investigation
of the alleged brutality. Shortly thereafter a state grand jury returned
a special report declaring that conditions existing at The State Road

Department Camp indicated laxity, maladministration, and physical
5� Id. at 787.
60 Id. at 786-787.
61 At this time in Florida all state convicts were delivered to the State Penitentiary at

Raiford which was under the jurisdiction of the Board of Commissioners of State
Institutions and under the immediate supervision of the Commissioner of Agriculture. See
Fla. Laws 1889, ch. 3883, �� 1, 5-6. The convicts that were processed through the peniten
tiary were transferred to the State Road Department which in turn placed them in camps
for employment on the public highways. This convict road force was under the direct

supervision and control of the State Road Department, subject to the supervision of the

governor and the Commissioner of Agriculture. Fla. Laws 1913, ch. 6530, � 9; Fla.
Laws 1923, ch. 9126, � 1; Fla. Laws 1917, ch. 7325, � 1; Fla. Laws 1933, ch. 16181, �� 1-3.
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abuse of prisoners by administrative personnel. The state grand jury
recommended that the incumbent should not be retained as camp cap
tain and others connected with the penal system be reprimanded. How
ever, no criminal accusations or indictments were returned against any
one by the State. Therefore, an investigation was conducted by the FBI
to determine whether or not violations of section 242 had been com

mitted.
Pursuant to the policy of the State of Florida in force at that time,

FBI agents were denied permission to interview any of the inmates at
the prison camp unless representatives of the State were present during
the interviews.62 Since convicts would not feel free to talk in the presence
of those against whom they were complaining, or their representatives,
the investigation was limited, at the outset, to interviews with former
inmates and others outside the prison camp. While this made investiga
tion more difficult, it nevertheless was found to produce sufficient in
formation to show that there was some substance to the charges, and
the United States Attorney and the Civil Rights Section agreed that
the matter should be presented to a grand jury to complete the in

vestigation.
Grand jury proceedings were instituted in October 1951, and among

the witnesses called were five inmates of the prison camp, all of whom

appeared pursuant to writs of habeas corpus ad testificandum.63 No ob-

62 Georgia, and later South Carolina, also adopted the same policy. Apparently it
was only in these states that the FBI was hampered in its efforts to interview pos
sible witnesses in connection with violations of federal criminal law. The policy in

question, however, appears to be applied only with respect to civil rights cases involving
personnel of penal institutions. It of course interferes with the work of the Department In
this field and adds to the difficulties and necessary expenses of investigating such cases. In
this connection it may be noted that it was an undeviating policy of the FBI to notify the

governor and other appropriate state authorities promptly when it instituted an investiga
tion into any state penal institution. This of course demonstrates that the Department of
Justice is acting above board and with no intention of subverting the State or undermining its

institutions. The FBI obviously could conduct a secret investigation within a state prison
by subterfuge, but it never does so. (Presumably the FBI has no difficulties when it

wishes to interview a convict concerning any matter other than civil rights or prison
brutality. This is done routinely in connection with the FBI's investigative jurisdiction over

many federal criminal statutes.) One effect of this policy of open-handedness is to give
a state an opportunity to act, if it so desires, to clean its own house�if such be neces

sary. It also removes any possible doubts concerning the Department's fairness and good
intentions with respect to its obligations to enforce federal criminal law.

63 In all the states, except the three mentioned, Georgia, Florida, and South Carolina,
investigations in penal institutions were conducted routinely and in the same manner as any

civil rights investigations are made. Possible victims and witnesses, including fellow inmates,
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jection was made to the execution of these writs and the convicts were

transported and given an opportunity to testify before the grand jury
without incident.

On October 6, 1951, an indictment64 under section 242 in five counts

was returned, charging defendant Jones with having willfully deprived
five named convicts of their federally secured rights, specifically enu

merating the rights violated and the factual basis therefor. To avoid

ambiguity a superseding information covering the same offenses, but

clarifying several of the allegations, was filed.65 Upon argument of the
motion to dismiss it was established that Florida did prohibit corporal
punishment. The Florida statutes specifically prohibited physical mis
treatment of convicts "at any time or place or upon any prisoner at

any time or place."66 The Government adopted the position that prose
cution of a state prison guard was in no way an interference with States

rights or functions, since the State could still prosecute him for violation
of state law and bar him from employment in a similar capacity. The
defendant had been suspended by the State as camp captain. The point
was made that the Government was proceeding against the defendant
for a violation of federal law, not state law. The defense relied upon the

dissenting opinion in the Screws case,67 including the argument that

were interviewed privately and reports were then transmitted to the Civil Rights Section for

analysis and review. In the three mentioned states, however, when a complaint was made
or information indicating the possibility of a violation was received, the investigation was

initially limited to interviewing former inmates of the institution in question and possibly
former guards and officials with a view toward obtaining as many frank statements as

possible. If brutality was strongly indicated, the case then was presented to a grand
jury to complete the investigation. The grand jury would obtain the attendance of

convicts by means of the writ of habeas corpus ad testificandum. The convict was, pursuant
to this writ, brought before the grand jury where he testified as would any other witness

(thus far, no state has attempted to defy or contest the writ). If no violation was found
to have been committed, the case was of course closed. On the other hand, if a prima facie
case was made out to the satisfaction of the grand jury, an indictment would be voted.
This was done in the Jones case.

6* United States v. Jones, Crim. No. 5998-T, S.D. Fla.
65 United States v. Jones, Crim. No. 6008-T, S.D. Fla., Dec. 27, 1951.
66 Fla. Stat. � 952.05 (1941) (now repealed by Fla. Laws 1957, ch. 121, � 43). The statute

further provided for immediate dismissal of any officer of a penal institution who violated
its terms, barred his re-employment, and provided for his punishment pursuant to other

applicable provisions of law "for whatever offense he may have committed in perpetrating
the act." See also Fla. Stat. �� 951.07, 951.18 (1941) (corrected by Fla. Laws 1957, ch. 121,
� 44); � 952.14 (1941) (repealed by Fla. Laws 1957, ch. 121, � 43); and � 954.29 (1941)
(repealed by Fla. Laws 1951, ch. 26869, � 145; Fla. Laws 1955, ch. 29615, � 7; Fla. Laws

1957, ch. 121, � 43; Fla. Laws 1957, ch. 121, � 17; Fla. Laws 1957, ch. 314, � 5).
67 325 U.S. 91, 138-61 (1945) (dissenting opinion of Justices Roberts, Frankfurter, and
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although section 242 had been "on the statute books about 85 years,"
this was the first time the Government had attempted to use the statute
"so flagrantly [to] interfere, impede and destroy purely state functions
in the control and administration of its internal affairs." The defense
argued that to sustain the information in the case at bar would be to
create a "dangerous precedent" for the "destruction of all of the rights
and powers exclusively confided to the states in the maintenance of their
courts and prison camps and internal and municipal regulations spec
ifically reserved to them by Amendment Ten to the Constitution of the
United States."
On October 23, 1952, the district court dismissed the information,

ruling that it "charges no offense against any statute or laws of the
United States."68 The holding was based upon the ground that the civil
rights statute and the fourteenth amendment do not secure to persons
convicted of crime by the State and incarcerated in a penal institution
the right not to be assaulted or whipped by the State or its lawful agents.
The attorneys in the Civil Rights Section were convinced that the

district court was wrong. It was their recommendation to the Solicitor
General of the United States that a direct appeal be taken to the United
States Supreme Court. The Solicitor General agreed that a reversal of
the district court's decision was essential to the effective administration
and enforcement of the civil rights statute throughout the United States.

However, after review of the district court's opinion and the information
in the case, it was decided that the information did not sufficiently and

clearly present the narrow issue which was being contested, that is,
whether or not a convict possesses the fundamental due process rights
that other inhabitants possess, which rights had been upheld by the

Supreme Court. Since the appeal was to be based upon pleadings only,
thereby denying the reviewing courts the opportunity to examine the
facts and the conditions that brought about the indictment, it was con

cluded that the information should present more clearly the provocation
preceding the alleged assaults and the full nature of the essential rights
alleged. The decision was then made to file a superseding information
which would be drafted along the lines of those instruments which had

already been sustained by the Supreme Court in the Screws� and Wil
liams70 cases.

Jackson). For an interesting discussion and analysis of the Screws case, see Carr, Screws v.

United States, The Georgia Police Brutality Case, 31 Cornell L.Q. 48 (1945).
68 United States v. Jones, Crim. No. 6008-T, S.D. Fla.
69 325 U.S. 91 (1945).
� 341 U.S. 58 (1951).
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On November 20, 1952, the United States Attorney filed the new

information charging defendant Jones with two violations of section
242.71 In the first count it was alleged that the named convict-victim
was deprived of his rights under the fourteenth amendment to the Con

stitution, including the right to be immune from

brutality, force and violence or other third-degree methods and actions used

by a person asserting and exercising the authority of and acting under color
of the laws of the State of Florida in order to extort information concerning
alleged offenses or infractions of prison regulations . . . .72

The first count also charged deprivation of the rights not to be sub

jected to illegal summary punishment and the right "to be tried for an

alleged offense by due process of law and if found guilty to be sentenced
and punished in accordance with the laws and regulations of the State
of Florida . . . ."73 It was alleged that the defendant willfully deprived the
named victim of these rights by having beaten and injured him because
he had "allegedly committed a violation of the laws of the State of
Florida or an infraction of the rules and regulations"74 of the prison
camp by allegedly having escaped therefrom, and "to coerce information

concerning alleged offenses or infractions of prison regulations,"75 for
the purpose and with the intent to impose illegal summary punishment
and to deprive the victim of the stated fourteenth amendment rights.
In the second count of this information there were repeated practically

all of the allegations and the rights enumerated in the first count, this
time with respect to another convict-victim, except that it was not

charged that this particular victim had been subjected to a third-degree
ordeal. Rather, this count was limited to the "illegal summary punish
ment" administered because the victim "had allegedly committed a

violation of the laws of the State of Florida by allegedly having es

caped from the Prison Camp . . . ,"76
The defendant promptly filed a motion to dismiss the information,

alleging that each of the two counts were (1) insufficient to charge an

offense outside the jurisdiction of the court, and (2) too vague and
indefinite to be sustained. On November 25, 1952, the court dismissed
the information.

71 United States v. Jones, Crim. No. 6123-T, S.D. Fla.
72 Id. at 1-2.
73 Id. at 1.
74 Id. at 2.
75 Ibid.
� Id. at 3.
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In the court's opinion77 filed with the order dismissing the information,
it was stated that "the whippings were administered for the purpose
and with the intent of disciplining said prisoners for having illegally
escaped, and I so construe the allegations of each count."78 The opinion
held that the federal government has no power over the exercise of the
State's authority to regulate, administer and control its internal af

fairs, including its penal institutions.79 Citing and quoting from Siegel
v. Ragen80 the district court held that since the federal government had
no power to control or regulate the internal discipline of a penal institu
tion of a state, it would have no power to punish institutional officers
for mistreating convicts.81 The court added:

The conduct and administration of state penal institutions being among the

powers reserved exclusively to the states, including the method of punishing or

disciphning its convicts, whether whipping or corporal punishment is legal or

illegal in a state is purely a matter of state law.82

The court also noted that Florida specifically prohibited corporal
punishment of convicts, but observed that corporal punishment can be

legally inflicted when authorized by legislative sanction. It was noted
that for centuries whipping or corporal punishment had been a recog
nized method of disciplining convicts, and in several states whipping
was still legally permissible. However, in "the states where whipping is

illegal, it is only so by virtue of state law and not by virtue of any
federal law."83 The court apparently assumed that the Government's

position was that it believed it was vested with some discretionary or

supervisory power of determining whether or not the State's treatment

of convicts was reasonable or unreasonable, and concluded that the
exclusive power of the State to regulate and administer its penal in
stitutions is "supreme and independent of the federal government, and
ernment."84 The opinion concluded that: "No right secured or protected

77 United States v. Jones, 108 F. Supp. 266 (S.D. Fla. 1952).
78 Id. at 268.
79 Id. at 269.
80 180 F.2d 785 (7th Cir.), cert, denied, 339 U.S. 990 (1950).
81 108 F. Supp. at 269-70.
82 id. at 270.
83 Ibid.
84 Ibid. The court did take pains to point out that it did not condone in the slightest

the infliction of any brutality or illegal treatment of convicts by prison officials having
them in custody. It also noted in the opinion that the majority of the states have out

lawed corporal punishment of convicts because of "Public sentiment based upon principles
of Christianity and humanity . . . ." Ibid.
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by the Federal Constitution or laws appears, and no Federal question
being involved, this court is without jurisdiction to try said cause and
therefore an order will be taken dismissing the information."85

Assuming that the district court had dismissed the information on

grounds related only to the construction of the statute upon which the
information was founded, the Department of Justice filed a direct appeal
to the Supreme Court of the United States under the Criminal Appeals
Act.86 The Supreme Court ruled,87 however, that since the appeal in
volved questions relating to the correctness of the district court's con

struction of the information and was not restricted to attacking that
court's interpretation of the scope of the statute, the appeal must be
heard by the court of appeals. Accordingly, the case was remanded to
the Fifth Circuit.88
The Government, in its brief89 to the court of appeals, argued that

the district court had erred when it construed the information charging
that the whippings were administered merely for the purpose of and
with the intent of disciplining the prisoners for having escaped. It was
pointed out that the information, following the language of the statute,
was substantially the same in form and substance as the indictments
which were construed and sustained by the Supreme Court as charging
illegal deprivations of rights in Williams and Screws and by the Fifth
Circuit in a number of section 242 cases.90 Asserting that since the infor
mation charged that the defendant, a state official acting under color of
law, willfully subjected an inhabitant to a deprivation of rights secured
and protected by the fourteenth amendment, it differed in no factual or

85 Ibid.
86 18 U.S.C. � 3731 (1958). See also Fed. R. Crim. P. 37(a) (1), and U.S. Sup. Ct. R. 12.
87 United States v. Jones, 345 U.S. 377 (1953).
88 Id. at 378. The Supreme Court held that the Criminal Appeals Act, providing for

direct appeals from decisions of the district courts, strictly limits the scope of its jurisdiction
over the appeal, and that it may only consider questions relating to the construction of
the statute and its applicability to the information. "We cannot re-examine the informa
tion and construe it de novo, for we are bound by the District Court's construction." The
Court held that the initial issue, "and a critical issue," in the appeal, related to the cor

rectness of the lower court's construction of the information.
89 Brief for Appellant, pp. 5-8, United States v. Jones, 207 F.2d 785 (5th Cir. 1953).
90 Clark v. United States, 193 F.2d 294, 295 (5th Cir. 1951) ; Koehler v. United States,

189 F.2d 711 (5th Cir.), cert, denied, 342 U.S. 852 (1951); Lynch v. United States,
189 F.2d 476, 478 (5th Cir.), cert, denied, 342 U.S. 831 (1951); Williams v. United
States, 179 F.2d 656, 657-58 (5th Cir. 1950) ; Crews v. United States, 160 F.2d 746 (5th
Cir. 1947); Screws v. United States, 140 F.2d 662, 663 (5th Cir. 1944), rev'd, 325 U S 91
(1945).
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legal aspect from the accusations drawn against state officials who in
other cases had been convicted of willfully mistreating persons in their

custody. The fact that such persons had not been convicted of crime
made no difference, since the rights were well-established, fixed and
made definite by the Constitution and by opinions of the Supreme Court.
It was further argued that the district court erred in its construction

of the information as charging the defendant with a federal crime for

having disciplined his prisoners. Nowhere in the information was the
word "discipline" used, nor was any reference made in any context to
the disciplining of prisoners. Rather, the information charged that the
defendant had willfully subjected his victims to deprivations of their

federally secured constitutional rights by having imposed upon them

illegal summary punishment and (in the first count) brutality, force,
and violence to extort information concerning alleged offenses. It was

denied that the information raised any question concerning the power
of the State to regulate, administer or control its penal institutions. The
substance of the information was that the infliction of punishment for
violation of a state law must be in accordance with due process of law,
by a fair trial or hearing, and that brutal, illegal summary punishment
willfully administered under color of law constituted a violation of the
civil rights statute. Whether the defendant did or did not act under
color of law, and whether or not he acted willfully, were questions of
fact for the jury.91 The district court was therefore unjustified in as

suming that the use of force and violence was merely for the purpose
of maintaining discipline, and it was error to assume that because the
victims were convicts, any punishment inflicted upon them must have
been for the purpose of maintaining discipline and could not therefore
involve a violation of a constitutional right.
The fourteenth amendment, which provides among other things that

no state shall "deprive any person of life, liberty, or property without
due process of law," protects all persons within the territorial jurisdic
tion of the United States without regard to distinctions based upon race,

color, or nationality.92 Since the due process clause applies to all per-

91 Williams v. United States, 341 U.S. 97, 99-100 (1951) ; Screws v. United States, 325

U.S. 91, 106-07 (1945); Lynch v. United States, 189 F.2d 476, 481 (5th Cir.), cert.

denied, 342 U.S. 831 (1951). Action taken under color of law has been defined as "Misuse of

power, possessed by virtue of state law and made possible only because the wrongdoer
is clothed with the authority of state law . . . ." United States v. Classic, 313 U.S. 299, 326

(1941). As stated in the Screws case, supra at 111, "It is clear that under 'color of law'

means under 'pretense' of law."
92 Yick Wo v. Hopkins, 118 U.S. 220, 226 (1886).
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sons, whether or not citizens, even a person who has been convicted
of a felony by a state court, and has thereby been deprived by operation
of state law of some privileges incident to "citizenship/' is still a "per
son" entitled to its guarantees. The Supreme Court has accordingly
held that the State and its officers may not abridge or impair a con

victed prisoner's right to apply to a federal court for a writ of habeas

corpus;93 nor may the State deprive even a convict of his right of ap
peal.94 Convicts, since they are guaranteed due process, necessarily
possess the rights to be free from illegal summary punishment, trial
by ordeal, and other mistreatment, including third-degree confession
ordeals.95
The civil rights statute protects inhabitants from being "beaten, in

timidated and imprisoned without ever being taken before committing
magistrate or a tribunal which would afford him due process of law and

preserve his Constitutional rights,"96 and inhabitants are immune "from
the use of force and violence to obtain a confession."97 As stated in the
Screws case: "Those who decide to take the law into their own hands
and act as prosecutor, jury, judge, and executioner plainly act to de
prive a prisoner of the trial which due process of law guarantees him."98
The fact that the victim in a particular case happens to be in the custody
of a state penal institution does not alter the situation.99 There is a sub-

93 White v. Ragen, 324 U.S. 760, 762 n.l (1945) ; Ex parte Hull, 312 U.S. 546, 549 (1941).
94 Dowd v. Cook, 340 U.S. 206, 208 (1951).
95 It is believed that � 242 may be applied not only to willful mistreatment of inmates

of penal institutions, but also to such mistreatment of inmates of other types of state

institutions, provided of course that the persons responsible therefor were acting under
color of law. Although investigations in such cases have been conducted, no successful

prosecution has yet been recorded. In one case, an employee of a Veterans (federal) Ad
ministration Hospital was indicted in four counts, under 18 U.S.C. �� 113, 242, and 1112, for
having assaulted and having caused the death of a mental patient at the hospital. The
� 242 count was based upon willful deprivation of life without due process of law in viola
tion of the fifth amendment. However, the defendant was acquitted on all counts by the
jury. United States v. Gassaway, Crim. No. 18357, E.D. 111., May 3, 1955. The principle and

theory of such cases are the same as in prison brutality cases, that is, mental patients and
others in state custody or care possess federally secured rights and the willful deprivation
of such rights by persons acting under color of law violates � 242.

96 Koehler v. United States, 189 F.2d 711, 713 (5th Cir.), cert, denied, 342 U.S. 852
(1951).
97 Williams v. United States, 341 U.S. 97, 102-03 (1951).
98 325 U.S. 91, 106 (1945).
99 See generally Yankwich, Changing Concepts of Crime and Punishment, 32 George

town L.J. 1 (1943).
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stantial difference between loss of some of the incidents of citizenship,
as may occur upon conviction of a felony, and the loss of all rights.100
Although there had been no reported case under section 242 that

would constitute authority for the principle that state convicts have fed
erally secured rights which may not be invaded by the State or persons
acting under color of law, under the equivalent civil statutes101 it had
been held in Gordon v. Garrison102 that, "due process of law and equal
protection of the laws are guaranteed not only to citizens but to any per
son and [the] Civil Rights Act provides a remedy for deprivation of
these rights."103 In Gordon, a complaint by a convict against the super
intendent of the state penal institution for alleged physical mistreat
ment and brutality was sustained. And in another case it was held that
the fact that the plaintiffs were incarcerated in a penitentiary under
convictions for felonies did not deprive them of the right "to invoke
the provisions of the Civil Rights Act, since that Act applies to any
person within the jurisdiction of the United States."104
Moreover, the Fifth Circuit has ruled105 that although censorship of a

prisoner's mail by the state prison authorities was not violative of
federal law or the Constitution as to constitute a cause of action under
the Civil Rights Act, it did not follow that "a case could not arise where
punishment or treatment could be deprivation of the prisoner's
rights."106 In fact, it is well settled that due process of law requires that
the sentence imposed upon the convict by the court be the only punish
ment he may be permitted to suffer.107
No statute could validly authorize cruel and inhuman punishment,

third-degree procedures, or trial by ordeal. All of these invasions of

100 Roberts v. United States Dist. Court, 339 U.S. 844 (1950).
101 Rev. Stat. �� 1979-80 (1875), 42 U.S.C. �� 1983, 1985 (1958).
102 77 p. Supp. 477 (E.D. 111. 1948).
103 id. at 479.
i�4 Siegel v. Ragen, 88 F. Supp. 996, 998 (N.D. 111. 1949), aff'd, 180 F.2d 785 (7th

Cir.), cert, denied, 339 U.S. 990 (1950).
105 Adams v. Ellis, 197 F.2d 483 (5th Cir. 1952).
i�6 Id. at 485. See also Dye v. Johnson, 338 U.S. 864, reversing per curiam 175

F.2d 250 (3d Cir. 1949) ; Ross v. Middlebrooks, 188 F.2d 308 (9th Cir. 1951) ; Johnson v.

Mathews, 86 U.S. App. D.C. 376, 182 F.2d 677 (1949), cert, denied, 340 US. 828 (1950).
These cases, concerned with fugitives contesting extradition, made it clear that the courts

fully and uniformly recognized that convicts possess federal rights.
i�7 See Coffin v. Reichard, 143 F.2d 443, 445 (6th Cir. 1944) ; In re Birdsong, 39 Fed.

599, 600 (S.D. Ga. 1889) ; Howard v. State, 28 Ariz. 433, 237 Pac. 203 (1925). In the cited
cases it was said that conviction does not deny the convict his right to personal security
against unlawful invasion.
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rights have time after time been condemned by the Supreme Court and
the federal appellate courts as offensive to the basic guarantees of the
Constitution. Thus, a procedure that constitutes "a denial of fund
amental fairness, shocking to the universal sense of justice,"108 such
as torture or the extortion of confessions, whether or not sanctioned by
a state legislature, would never be tolerated. No claim was made, nor
could any such claim validly be made, that Florida authorized or had
ever authorized any punishment or mistreatments such as alleged in the

information; and the defendant was charged with having acted willfully
and under color of law�not innocently or with approval of law.109 The
federal right could not depend upon whether the State chose to permit
or prohibit corporal punishment�the right is based on the right of
every person, including convicts, not to suffer deprivations of liberty
except pursuant to due process of law as guaranteed by the fourteenth
amendment.
As previously observed, the Court of Appeals for the Fifth Circuit

in Jones sustained the Government's position on the law and re

versed the district court's decision dismissing the information.110 Thus,
another valuable constitutional principle became fixed, and the due

process clause remained undiminished in its valuable role of protector
of the basic rights of the people.

United States v. Walker

Shortly after prosecution had been instituted in Jones, the Civil

Rights Section received information that convicts in another Florida
State Prison Road Camp had been allegedly whipped and mistreated
without cause. An investigation was promptly undertaken which re

vealed that prisoners were brutally mistreated at several camps in the

prison system. Accordingly, the investigation was extended, but be
cause of Florida's policy which at that time prevented private inter
views with prison inmates, the investigation was severely limited.111
Nevertheless, sufficient information was obtained to determine that

108 Betts v. Brady, 316 U.S. 455, 462 (1942).
109 Cf. Guinn v. United States, 238 U.S. 347 (1915).
no United States v. Jones, 207 F.2d 785 (5th Cir. 1953). The defendant was acquitted,

however, by a jury on April 24, 1956. The criminal records of the victims and witnesses,
"States rights," and the adverse reaction by southern juries to "civil rights" cases all un

doubtedly contributed to the acquittal. The delay in bringing the case to trial, attributable
to factors beyond the control of the United States Attorney and the Department as a

whole, probably did not help the Government's case before the jury.
111 See note 62 supra and accompanying text.
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the case should be presented to a grand jury under section 242. The
presentation was made in order to complete the investigation, and, of
course, to have an indictment returned if probable cause was found by
the grand jury to warrant such action.
After a searching grand jury investigation into the allegations of

brutality at the camps, four indictments were returned, each charging
a specific camp officer with several violations of the civil rights statute.

Walker, who was captain of one camp, was indicted in twenty-eight
counts.112 In addition to returning indictments against three other men,
the grand jury filed a presentment with the court113 in which it was

specifically requested that a copy thereof "be delivered to the Governor
of the State of Florida, and certain other state officials having control
over the state prison system."
In this presentment, the grand jury stated that during its investigation

it had come to its attention that there were deplorable conditions at
two prison camps and that "there exists an urgent need for correction."
The grand jury asserted that the punishment inflicted upon various pris
oners in these camps was

cruel . . . and excessive ... in violation of State law, Section 952.05, Florida
Statutes of 1941, and in violation of the said rules and regulations for the care

and maintenance of prisoners in said camps resulting in some instances in severe

physical injury, disfigurement, and permanent disability.114

The grand jury described the means of punishment and the methods of

enforcing discipline at camps and took the view that "these conditions
. . . probably would not have developed if said prison rules and regula
tions had been complied with properly . . . ."115
All the counts in the four indictments were substantially the same

except as to the convict-victim. The rights allegedly violated were:

[T]he right to be secure in his person and to be immune from illegal assault
and battery by the defendant and by other persons under the defendant's direc
tion and control, and the right not to be assaulted by the said defendant and

by other persons under the defendant's control and direction, and the right
and privilege not to be subjected to punishment without due process of
law . . . ,116

112 United States v. Walker, Crim. No. 992, N.D, Fla., Sept. 26, 1952.
H3 Presentment of United States Grand Jury (Tallahassee) to N.D. Fla., Sept. 26, 1952.
114 Id. at 1.
115 Id. at 1, 3-4. It was reported that the chairman of the State Road Department sus

pended the four defendants upon learning of the indictments and presentment. Washington
Post, Sept. 27, 1952, p. 5, col. 3; Florida-Times Union, Sept. 27, 1952, p. 3, col. 1.

116 United States v. Walker Crim. No. 992-G, p. 2, N.D. Fla., Sept. 26, 1952.
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Motions to dismiss the four indictments were filed, but all action
in the case was suspended until the appeal in Jones was finally con

cluded.117
Notwithstanding the appellate court's decision in Jones, the district

court on May 24, 1954, dismissed the indictment in the Walker case.118
The district court, after reviewing the history of the Jones case, stated
that the indictment in the case before it was, "in substance and almost
verbatim in words, the same"119 as the original indictment filed in the
Jones case. The court noted that the Government was "again vigorously
asserting that Title 18, U.S.C. Section 242, protects state convicts from

illegal punishment by state officers and employees."120
The district court, relying upon the opinions of the district court and

the court of appeals in the Jones case,121 held that no federal offense
was charged in the case and that each count of the indictment should
be dismissed. The court observed that Florida had outlawed corporal
punishment of convicts and that the federal government cannot reach
matters relating to the internal management of penal institutions or

n? See United States v. Walker, 121 F. Supp. 458 (N.D. Fla. 1954), where it was

explained: "The delay in bringing these motions on for a hearing grows out of the fact that

counsel for the parties and the court agreed that decisions on the motions should be delayed
until a final decision on appeal was had in the Jones case." The court of appeals decided
the Jones case on November 18, 1953, and denied a rehearing on December 15, 1953. United
States v. Jones, 207 F.2d 785 (5th Cir. 1953). Time for petitioning for certiorari expired
on January 14, 1954.
H8 United States v. Walker, 121 F. Supp. 458 (N.D. Fla. 1954). The indictments in

United States v. Parrish, Crim. No. 993, N.D. Fla., Sept. 26, 1952; United States v.

Markham, Crim. No. 994, N.D. Fla., Sept. 26, 1952 ; and United States v. Bellot, Crim. No.
995, N.D., Sept. 26, 1952 were not dismissed. Rather, the court entered as to each of
these cases an order, on May 24, 1954, stating that the court on the same date filed its
Memorandum Decision in the Walker case, and "what is held in said Memorandum Deci
sion is equally controlling here. However, an order dismissing the indictment in this case

is withheld until the order dismissing the indictment in the Walker case becomes
final." No orders, other than the one issued in the Walker case, were ever entered. Presumably
the judge assumed that the Walker case would be appealed, and if the court of appeals
were to sustain his dismissal of the indictment therein, it would then become final in that
case and he would then enter formal orders of dismissal in the other three cases. This sim

plified the matter and made it necessary for the Government to appeal only in the Walker
case.

119 United States v. Walker, supra note 118, at 459.
120 ibid.
121 The court of appeals stated: "[W]e held that the federal government has no power

to control or regulate the internal discipline of the penal institutions of its constituent states
. . . and the Fourteenth Amendment does not authorize Congress to legislate upon such
matters." United States v. Jones, 207 F.2d 785, 786 (5th Cir. 1953).
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matters relating to the disciplining of convicts. It was stated that "The
indictment makes out a strong case against the defendant of having
violated the state law referred to above."122 And since Florida has out

lawed corporal punishment, "it would be a travesty on justice to hold
that this action [presumably "disciplinary measures"] subjects its

prison officers and guards who violate this law to prosecution in a

federal court."123 It was further stated:
The Fourteenth Amendment and Section 242 clearly protects an individual
charged with violating any State law from summary punishment at the hands
of any state official. But no such offense is charged in this indictment and

despite the adverse ruling of Judge Barker124 on the precise question now before
me government counsel are again vigorously contending that the violation of a

state law by a prison officer in inflicting illegal punishment on a state prisoner
constitutes a violation of Section 242. To so hold would destroy rights reserved
to the states by the Tenth Amendment.125

Although the opinion is not very clear on the point, it would appear,
and it was so assumed, that the court dismissed the indictment not

withstanding the apparently contrary opinion in the Jones case, because
of one distinction: "It is not alleged in any count of this indictment
that any prisoner violated any State law, but merely that he was illegally
punished for alleged violations of State prison regulations."126 In other

words, the court's argument seemed to be that a state official violates
state law by inflicting illegal summary punishment upon a convict, but
he does not violate a federal law (section 242) unless the prisoner had
previously committed a violation of state law. The implication was that
a prisoner could be beaten to death for no reason without his assailant

running afoul of federal law; but if there were a good reason for the

beating, for example where the prisoner had committed a state crime,
the federal law would become operative. With this, of course, the De

partment of Justice disagreed.
The Department, therefore, filed an appeal arguing that the district

court was in error in holding that the indictment alleged no federal
violation since it failed to charge that the prisoner had been beaten
for committing a violation of state law. It was argued that the decision
in the Jones case was controlling and that the relevant cases, cited

122 United States v. Walker, 121 F. Supp. 458, 460 (N.D. Fla. 1954).
123 Ibid.
124 The court was referring here to the holding of the district court in United States v.

Jones, 108 F. Supp. 266 (S.D. Fla. 1952).
125 United States v. Walker, 121 F. Supp. 458, 460 (N.D. Fla. 1954).
126 Id. at 459.
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in the Jones opinion and in the Government's brief therein, were suf
ficient authority.
The old argument that when a state officer violated state law by

committing the acts in question he could not also violate federal law
was felt to have been resolved in the Jones case.127 The Government

again expressly disclaimed any intention or purpose to question the
State's power to manage the affairs of its penal institutions and to en

force discipline among its prisoners. "This power has never been dis

puted and is not questioned here."128 Further, it was denied that the
case involved any power of the State to provide for and inflict reason
able corporal punishment upon convicts. If the State by law were to

permit the flogging of its prisoners under specified conditions, so long
as the state law was not declared invalid, the guard who authorized or

inflicted the punishment would be found to be acting in accordance with
due process. However, the official who had no such authority, or who
violated a state prohibition of such punishment, would usurp the
State's power when he beat a prisoner, and thereby inflicted "illegal
summary punishment." This argument of course did not suggest that
the State could determine what are or are not federal constitutional
rights; rather, it was an assertion that due process outlaws "those who
decide to take the law into their own hands . . . ,"129 At the very least the
State could not validly authorize cruel and inhuman procedures, or raw
brutality, as alleged in the indictment. The defendant in fact was

charged with having deprived the convicts of rights "so rooted in the
traditions and conscience of our people as to be ranked as fundamen-
+�1 �130

127 "[A]nd the facts that state officers are violating state as well as federal laws does not

exonerate them from penalties under the latter." 207 F.2d at 786. As stated in Screws v.

United States, 325 U.S. 91, 108 (1945):
The statute does not come into play merely because the federal law or the state law
under which the officer purports to act is violated. It is applicable when and only when
someone is deprived of a federal right by that action. The fact that it is also a

violation of state law does not make it any the less a federal offense punishable as

such. Nor does its punishment by federal authority encroach on state authority or

relieve the state from its responsibility for punishing state offenses.
128 Brief for Appellant, p. 6, United States v. Jones, 207 F.2d 785 (5th Cir. 1953).
129 Screws v. United States, 325 U.S. 91, 106 (1945).
130 Snyder v. Massachusetts, 291 U.S. 97, 105 (1934). As Mr. Justice Douglas said, dis

senting in Sweeney v. Woodall, 344 U.S. 86, 93 (1952) :
The infliction of "cruel and unusual punishments" against the command of the

Eighth Amendment is a violation of the Due Process Clause of the Fourteenth Amend
ment, whether that clause be construed as incorporating the entire Bill of Rights or only
of some of the guarantees .... Even under the latter and more restricted view, the
punishments inflicted here are so shocking as to violate the standards of decency im
plicit in our system of jurisprudence.
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Perhaps the lower court assumed that section 242 could not be vio
lated unless the victim had committed a crime which led to the assault
or other mistreatment constituting a deprivation of his rights. However,
this assumption is erroneous since all inhabitants are protected by the
fourteenth amendment against invasion of their right to be secure in
their persons and not be subjected to unlawful punishment, whether
or not they have committed a crime. The constitutional right not to
be deprived of liberty without due process of law includes in its most
basic form freedom from physical violence at the hands of officialdom
wielding overwhelming force and power. This concept was character
ized in the indictment as the right to be secure in one's person.131 Whe
ther or not an inhabitant is charged with or accused of having commit
ted a crime, he is protected by the Constitution from abuse of power
by the peace officer who wishes to teach the victim a lesson or set an

example. In the Screws case, for example, it was not implied that it
must be alleged and proved that the victim committed or was accused
of having committed a violation of some law. In fact, the essential al

legations of the indictment, as set forth in the prevailing opinion, con
tained no reference to the victim's misconduct, if any.132 No reference
to a possibility that the victim's conduct might be determinative was

made in any of the reported cases. Whether the victim committed a

crime or was merely unreasonable, or even innocent of any wrongdoing,
does not determine the character of the defendant's actions. Since a

prisoner is protected by the Constitution from arbitrary violence when
his misconduct consists of a serious infraction of state law (for example,
an escape in the Jones case), there is no reason in law or logic why he
should be less protected when his misconduct amounts to an infraction
of a prison regulation, or when he has committed no infraction or vio
lation of any kind.
It was further argued by the Government that the indictment alleged

an offense in the language of the statute and in substantially the same

manner as the indictments and informations which had previously been
sustained by the courts. It charged that the defendant-state officer acted
under color of law, that he acted willfully, and that he physically mis
treated the victim. The indictment referred only to constitutional

rights and not to any rights under state law or to any violations of
state law. Concededly, Congress, when it enacted section 242, obviously
did not undertake to make all torts of state officials crimes, but it

131 See Lynch v. United States, 189 F.2d 476, 479 (Sth Cir. 1951).
132 325 U.S. 91, 93-94 (1945).
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did bring within the statute certain acts done under color of law which

deprived a person of a right secured by the Constitution. Since the
indictment charged the defendant, a state official acting under color
of law, with having willfully deprived certain inhabitants of the con

stitutional right to be secure in their persons and not to be subjected
to illegal assault and battery, and with having willfully deprived them
of the constitutional right "not to be subjected to punishment without
due process of law," the defendant was charged with a serious depriva
tion of a basic right which had been upheld by the courts.

In a per curiam opinion, the court of appeals reversed the district
court and remanded the case for trial, holding that the allegations in
the indictment were in legal substance the same as those in the Jones

case, and therefore the allegations sufficiently charged an offense under
the statute. Significantly, the court ruled:

Appellee's [defendant's] reliance, therefore, on the fact that in the Jones case

the information stated the reasons for the alleged assault and the indictment
in this case did not, will not do, for in each case the offense consists, not in the
reason given by, or charged against, the offender for the unlawful action, the
wilful deprivation under the color of state law of rights secured to prisoners
by the Federal Constitution, but in the fact of the deliberate and wilful depriva
tion of such rights by the officer under such color.133

Defendant's petition for a writ of certiorari was denied.134

United States v. Jackson

The principle that the civil rights statute may be used to protect con
victs in their right to be free from illegal summary punishment was

expressly affirmed in United States v. Jackson.135 There, the District
Court for the Eastern District of Arkansas had dismissed before trial
an indictment accusing the defendant, a guard or "foreman-rider" of
a county penal farm, with a violation of section 242, because he had
willfully mistreated and beaten a prisoner in his care and custody. The

133 United States v. Walker, 216 F.2d 683, 684 (Sth Cir. 1954).
134 Walker v. United States, 348 U.S. 959 (1954). In June 1955 defendant Walker died;

case No. 992 therefore never was tried. Defendant Parrish (No. 993) was acquitted by a

jury on December 12, 1955, after a trial which began on December 6, 1955. The Markham

(No. 994) and Bellot (No. 995) indictments were dismissed in August 1956 after extensive

investigation, reinvestigation and careful consideration. Although, as the United States
Attorney advised the Civil Rights Section, the Parrish prosecution was in the public
interest and brought about far-reaching benefits notwithstanding the adverse verdict, further
prosecution in the related cases would do more harm than good and they were dismissed.

135 235 F.2d 925 (8th Cir. 1956).
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indictment charged the defendant with having willfully deprived his
victim of several fourteenth amendment rights, including the right not
to be subjected to punishment without due process of law. The court
of appeals, in reversing the lower court's order, stated, inter alia, that
even though the victim was a convict undergoing state imprisonment,
he did not, on that account, cease to be an inhabitant of the State of Arkansas
nor become divested of all rights protected under the Fourteenth Amendment.
A convicted prisoner remains under the protection of the Fourteenth Amendment
except as to those rights expressly or by necessary implication taken from him
by law. He still has his right to be secure in his person against unlawful beating
done under color of law wilfully to deprive him of the right.136

Thus, the rules of law set down by the Court of Appeals for the
Fifth Circuit in the Jones and Walker cases were specifically adopted by
the Court of Appeals for the Eighth Circuit in the first applicable case

to reach it. A reading of the opinion in the Jackson case leaves no doubt
as to the meaning and effect of the principles, and it is doubtful that
anyone will again seriously argue that convicts have no federal rights
or that application of the fourteenth amendment is barred by prison walls.

United States v. Irby
One of the first prosecutions of prison brutality, and one of the few

in which a conviction was obtained, grew out of a charge of brutal mis
treatment in a South Carolina jail.137 From the information received
by the Civil Rights Section it appeared that the case involved sub
stantial violations of the civil rights of the prisoners, and that the mis
treatment of the prisoners by the jailer was of a particularly shocking
character. The State had conducted an investigation which confirmed
the allegations of gross brutality, but the South Carolina officials ap
parently concluded that the discharge of the defendant was sufficient

punishment and no criminal proceedings were undertaken. The Civil
Rights Section, however, decided that the discharge was insufficient

punishment since serious crimes apparently had been committed.

A federal grand jury indicted the jailer for sixteen violations of
section 242. The defendant was charged in the indictment with having
physically beaten and grossly mistreated fifteen prisoners, including
women, while they were in his custody in the county jail.
During the course of the trial, the judge had dismissed two of the

13� Id. at 929.
187 United States v. Irby, Crim. No. 19072, E.D.S.C., Feb. 23, 1952.
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counts/38 and absolved the defendant on eleven of the fourteen remain

ing counts. On receipt of the verdict of guilty on the three counts, the
judge promptly sentenced the defendant to only six months in jail or
a fine of one hundred dollars. Irby paid the fine and gained his free
dom.139
The Department, while considering this to be a shockingly light

sentence, was rewarded with greater insight and comprehension of its

important role in other courts. Thus, the district court judge who sen

tenced the convicted defendants in a highly publicized police brutality
case in New Mexico said in open court:

[T]he offense with which these men were charged and of which they were con

victed, is to my mind one of the greatest offenses known to the laws of our

country. The thing that distinguishes our country from practically all the
countries of the world is the freedom of the individual; that his civil rights are

safeguarded by our Constitution. And anyone who invades those Constitutional
rights and privileges and deprives any citizen of our land, no matter what may
be his station in life or his color or his creed, has struck at the very foundations
of free government. li0

Conclusion

For almost two decades after the establishment of the Civil Rights
Section, federal enforcement of civil rights was based upon sections 241

138 One of these dismissed counts charged the defendant had compelled a woman inmate
to submit to sexual intimacies, and the other charged the physical beating of a mental

patient.
139 Describing the imposition of sentence, the Associated Press stated:
A husky former jailer, accused of "dark ages" torture of prisoners, was convicted

in Federal District Court here today on three of 14 counts.
Judge George Bell Timmerman, who said he did not regard the case as "nearly so

serious as it has been publicized," sentenced Reuben L. Irby to six months in jail
or a fine of $100. Irby, 37-year-old former Sumter County jailer, paid the fine.
The three counts involved the beating of Negro women with leather straps.
Irby, who now is a Marietta, Ga., aircraft worker, was indicted on 16 counts

alleging violation of civil rights of prisoners�men and women, white and Negro. Judge
Timmerman ordered a directed verdict of acquittal on two charges�that Irby had
sexual relations with a prisoner and beat a mental patient.
A sentence of a year in jail and a fine of $1000 was possible on each count. Judge

Timmerman expressed doubt of Irby's guilt, but said that was a "matter for the jury."
He told Irby that "while you were a jailer at Sumter, you had the reputation of
maintaining about the best jail in the State. To my mind that was incompatible with
some of the testimony heard in this case."
The judge said that Irby might have been "a little bit rough at times."
The jury, out more than nine hours, last night returned a sealed verdict, which was

opened today.
Washington Post, Feb. 24, 1952, p. 7M, col. 1.

140 Judge Carl A. Hatch, on motion for Reduction of Sentence, Aug. 13, 1951, in
United States v. Apodaca, 188 F.2d 932 (10th Cir. 1951), reported in Department of
Justice Crim. Div. Bull., vol. 10, no. 4, Sept. 24, 1951, p. 2. (Emphasis added.)
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and 242.141 Despite their original limitations and the restrictive in

terpretations placed upon them by the Supreme Court,142 sections 241
and 242 remain unamended to this day. During the early part of 1956
tentative drafts within the Department of Justice were proposed to
amend section 241 to reach individual acts not involving conspiracy and
to increase the penalty for violations of section 242 which resulted in
loss of life.143 New sections 242-A, which stated fourteen rights to be
specifically protected, and 242-B, which authorized the Attorney Gen
eral to sue for injunctive enforcement of these sections, were dis
cussed.144 However, no amendments to sections 241 and 242 were

presented to Congress by the Department of Justice in 19 5 7 145 although
the defects of the statute were discussed during hearings on the Civil
Rights Act of 195 7.146

In 1961 the United States Commission on Civil Rights recommended
that Congress consider enacting a companion provision to section 242

making the penalties of that section applicable to persons who maliciously
under color of law commit certain described acts.147 On March 20, 1962
the Attorney General proposed a bill148 to meet the "specific intent"

141 Caldwell, The Civil Rights Section: Its Functions and Its Statutes, an address re

printed by Senate Subcommittee on Constitutional Rights, 85th Cong., 1st Sess., Hearings
on Civil Rights 222-36 (Comm. Print 1957).

142 See, e.g., Screws v. United States, 325 U.S. 91 (1945) (requiring a specific intent to

deprive a person of a federal right for violation of � 242).
143 Anderson, Eisenhower, Brownell, and The Congress 15 (1964).
144 Id. at 16.
145 Hearings Before Subcommittee No. 5 of the Committee on the Judiciary, 85th

Cong., 1st Sess. 573 (1957).
i4� Id. at 573-74.
*47 5 United States Comm'n on Civil Rights Report 112 (1961). Some of the proscribed

acts were:

(1) subjecting any person to physical injury for an unlawful purpose;
(2) subjecting any person to unnecessary force during the course of an arrest or

while the person is being held in custody ;
(3) subjecting any person to violence or unlawful restraint in the course of eliciting a

confession to a crime or any other information ;
(4) subjecting any person to violence or unlawful restraint for the purpose of ob

taining anything of value;
(5) refusing to provide protection to any person from unlawful violence at the

hands of private persons knowing that such violence was planned or was then
taking place;

(6) aiding or assisting private persons in any way to carry out acts of unlawful
violence.

148 Letter From Robert Kennedy to the Speaker of the House of Representatives,
March 20, 1962.
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limitation of section 242 in the area of summary punishment and co

erced confession cases. Increased punishment in cases involving injury
or death was also provided to overcome the inadequacy of section
242 misdemeanor punishment.149 However, this proposed section is
not part of the Civil Rights Bill150 presently under consideration. In

fact, the only proposal relevant to the present discussion is section 302
of Title III which would authorize the Attorney General to obtain

injunctive relief to prevent threatened deprivations of civil rights before

they occur, for example, the prevention of excessive police action.151

It is, of course, impossible to weigh or to evaluate the role which the
Civil Rights Section played in reducing the incidents of prison brutality
or in preventing such brutality. It would seem, however, that prosecu
tions under section 242 have had an excellent effect.152 Formal reforms
have been instituted and clean-up efforts have been made following, and
apparently because of, civil rights prosecutions for brutality in jails and
prisons.
While mistreated convicts have personal remedies by means of civil

149 Ibid. The Attorney General in his letter proposed:
That chapter 13 of title 18 of the United States Code is amended�

(a) By adding at the end thereof the following new section: � 245. Imposition of
Summary Punishment and Coercion of Statements.
Whoever, under color of any law, statute, ordinance, regulation, or custom,

strikes, beats, assaults, injures or threatens or attempts to strike, beat, assault,
or injure the person of another for the purpose of inflicting summary punish
ment upon such other person or for the purpose of compelling such other person
to make any statement shall be fined not more than $1,000 or imprisoned not more
than one year or both; provided that if physical injury results the punishment
shall be fine of not more than $5,000 or imprisonment for not more than five
years or both and if death results the punishment shall be by imprisonment for
any term of years or for life.
For the purpose of this section, summary punishment means any injury in

flicted otherwise than in accordance with the procedures prescribed by state
or federal law or regulations.

150 H.R. 7152, 88th Cong., 1st Sess. (1963).
"i 110 Cong. Rec. 6565 (daily ed. April 2, 1964).
152 In an address delivered at the Sixth Annual Conference on Civil Liberties in

Washington, D.C. (March 18, 1954), the Attorney General said:
[T]he Court of Appeals for the Fifth Circuit ruled recently that the Civil Rights
Statutes apply within state prisons.
In that case Jones, a prison guard, was indicted for whipping a prisoner who had

escaped and been recaptured. The trial court dismissed the indictment, holding that as
a matter of law prison discipline was outside the scope of the federal law and solely
a matter of "state rights." In reversing the Circuit Court recognized that convicts
within state* prisons enjoy federally protected rights. This holding will, no doubt,
profoundly affect prisoner treatment in the future. It may well result in correction
of conduct which recently has been a factor in serious prison riots.
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actions in either state or federal courts,153 the impact of a federal crim
inal prosecution upon the accused is undoubtedly very great; regardless
of the outcome of his trial, a defendant is very reluctant to go through
that same experience again. Also, the defendant's colleagues and others
in his profession assume greater caution in their work to avoid running
afoul of the civil rights statute. It is believed that the vigorous enforce
ment of the statute by the Civil Rights Section contributed in some real
measure to ameliorate prison conditions, particularly in those penal in
stitutions where force was once supreme.
Prison brutality is a manifestation of poor administration and man

agement, and when instances of brutality are brought to light and attract
attention through criminal proceedings under the civil rights statute,
corrections and improvements beyond the immediate issue often follow.
The public does have a sense of social justice, and when lax conditions
or improper management comes to its attention, action is taken. The
spark or catalytic force supplied by the Civil Rights Section often
proved to be more than sufficient to bring about remedies and reform.
The following excerpt from an editorial in the Denver Post speaks

for itself:

Prisoners are People(!)
Since Roy Best was suspended as warden of the Colorado penitentiary, the

state is showing signs of developing�for the first time�an intelligent and
modern penal system.
For many years the prison was operated on the philosophy that its all-

important function was to incarcerate convicts with a discipline sufficient to

prevent riots. While some convicts were allowed to make automobile license

plates, can vegetables or turn out "Indian" art work, there was no real effort
at rehabilitation or education.
There was no serious attempt to determine the capabilities and aptitudes

of individual inmates or to analyze the reasons, psychological, emotional or

economic, for each man's presence in the prison. The warden ruled like a czar

and his principal interest was in maintaining order.154

The editorial described the reforms instituted and contemplated, in

cluding making university extension courses available and studying the
inmates with a view toward rehabilitation.
Finally, even where corporal punishment may be authorized by state

law or prison regulation and thus is administered "according to due

153 See generally 33 Neb. L. Rev. 434 (1954) ; 59 Yale L.J. 800 (1950).
154 Denver Post, Oct. 15, 1953, p. 16, col. 1.
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process," its use is ill-advised and unnecessary in today's well-run

prisons.155
155 Concerning the futility of corporal punishment, the director of America's largest

prison system, Mr. James V. Bennett, Director of the Federal Bureau of Prisons, expressed
his opinion as follows:
I speak out of some knowledge of prison methods, and out of an experience of dealing
with some of the most desperate, difficult and vicious men and women who have offended
against the law. For more than twenty years we have used no form of corporal
punishment in Federal institutions, and there have been far less disciplinary problems
than in state institutions where it is openly tolerated. The use of the lash is also out
lawed in a number of states, including all of New England, New York, Pennsylvania,
New Jersey, Ohio, Illinois, California, Texas and even Alabama. By far the largest
number of prisoners in the United States are held in institutions where either the lash
is outlawed by statute or by Executive Order. . . .

It is unnecessary in my judgment, under any circumstances, to resort to any form
of corporal punishment. There is no justification for the use of the lash from any point
of view and the person who insists that an institution cannot be operated without
such punishment is speaking out of sheer ignorance. No matter how well regulated
the application of corporal punishment may be, it is still unnecessary, inhuman and
totally out of keeping with the respect which Americans should hold for the dignity
of the individual. And finally, and most importantly, it accomplishes nothing but merely
complicates problems of management, control and discipline.

Memorandum From James V. Bennett, Director, U.S. Bureau of Prisons to Assistant At

torney General James M. Mclnerney, Feb. 6, 1952.



MUCH ADO ABOUT CERTIORARI
Eugene Gressman*

Detailing current statistics showing an increase in the business of the

Supreme Court, Mr. Gressman attacks the popular notion of an over

burdened Court. His analysis demonstrates the invalidity of gross figures
in assessing the Court's workload because of the inclusion in those figures
of an increasing number of in forma pauperis petitions of dubious merit.

Through the use of discretionary certiorari procedures and the summary
reversal or affirmance of appeals, the author continues, the Court is able
to control effectively the quantity and nature of the cases to which it shall

give plenary consideration, and thus more truly to fulfill its role as the
arbiter of legal issues of national import.

Introduction

The business of the Supreme Court of the United States has seemingly
experienced a dramatic increase during the past decade. Reflecting
in large part the steady increase of litigation in lower courts,1 the number

of cases on file in the Supreme Court and the number of dispositions by
that tribunal have approximately doubled in that period. Thus, the 1,437
filings and the 1,286 dispositions in the 1952 Term were dwarfed by the

2,824 filings and the 2,350 dispositions in the 1962 Term; the matters

undisposed of and carried over from those terms increased from 151

to 474.2
Such statistics as these have recently engendered public concern

about the Court's workload. The figures suggest, it has been said, that
the nine Justices are struggling to keep their docket current.3 It is

* A.B., J.D., University of Michigan; Member of the Bars of the District of Columbia

and the States of Maryland and Michigan; Coauthor, Stern & Gressman, Supreme Court

Practice (3d ed. 1962).
i The 5,437 cases filed in the United States courts of appeals in fiscal year 1963 repre

sents an increase of almost 13% over the number of cases filed the previous year. Since

World War II, the number of cases filed in those courts has approximately doubled.

Likewise, the number of cases filed and pending in the United States district courts con

tinues to rise; the 69,219 civil cases pending in district courts on June 30, 1963, repre

sents the highest figure ever reached at the end of any previous fiscal year. Annual Report

of the Director of the Administrative Office of the United States Courts, 111, 112, 118 (1963).
2 These figures are taken from the annual statistics prepared by the Clerk of the

Supreme Court, 347 U.S. 1023 (1954); 374 U.S. 901 (1963).
3 When the Court met Monday, it had more than 1200 cases on its docket, compared
to about 900 at the same time last year. This is an enormous load to begin with, and

the fact that 474 of these cases were carried over from the last term suggests the

struggle the Court is having to keep its docket current. Ten years ago only 160 cases

were carried over to the new term.

Is the Court Doing Too Much?, Washington Post, Oct. 9, 1963, p. 20, col. 2; see Is

742
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asked whether the Court is trying to do too much work or is equipped to
handle so many cases. Anxious references have been made to a highly
respected commentator's warning that
This mounting docket of cases looms as a serious barrier to the true mission
of the Supreme Court: to clarify, expound, and develop the law in its most

significant national aspects, and not to act as a mere further appellate court for
the correction of possible error.4

Another commentator, admittedly utilizing treacherous averages as

well as guesswork, has viewed with alarm the rising total case load, and
determined that each Justice must currently devote an inordinate amount
of time to the consideration of preliminary matters that accompany case

filings.5 Combined with the amount of time left for consideration of and
reflection upon the merits of cases before the Court, the demands upon
the Justices' time and energy spawned by this augmented case load are

said to impinge adversely upon the quality and stature of the Court's
end-product�its written opinions on issues fully reviewed. The docket
is said to be so overcrowded that little time is left to the Court for that
most essential element of the judicial process, "the maturing of collective
thought."6
Fortunately, however, the Court today is in firm control of its docket,

despite the increased filings, and the concern that has been expressed
reflects only a misreading of the Court's ability to use its discretionary
powers for control purposes. Were the above figures truly indicative of a
vast expansion of the Court's basic function of resolving critical legal
issues of national importance, a serious crisis in the administration of

justice would be at hand. It would be a crisis reminiscent of, if not

exceeding, those which confronted the Court in 1890 and 1925. In those
years the number of cases on the Court's dockets reached such unmanage
able heights that drastic congressional alteration of the Court's juris
dictional powers became necessary.7 The last and most significant of

the Supreme Court Reaching for Too Much Power?, U.S. News & World Report, Oct. 7,
1963, p. 64.

4 Freund, The Supreme Court of the United States 183 (1961).
5 Hart, The Time Chart of the Justices, Foreword, The Supreme Court, 1958 Term, 73

Harv. L. Rev. 84 (1959).
6 Id. at 100; cf. Johnson & Harper, The Supreme Court: Time Charts and Group

Decision, 31 U. Cine. L. Rev. 241 (1962).
7 The Supreme Court docket got beyond all control. The October Term of 1884 opened
with 1315 cases; the 1885 Term brought the number to 1340; the 1886 Term in
creased it to 1396; 1887 showed 1427; in 1888 there were 1563; in 1889, 1635; in
1890 they reached the absurd total of 1800. The lower courts showed the same
break-down of judicial organization. They were staggering under a load which made
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these legislative modifications was the Judiciary Act of 192 5,8 which both

greatly expanded the Court's discretionary jurisdiction and sharply
contracted its obligatory jurisdiction. This statute was designed to enable
the Court to maintain a flexible but firm control over the volume and
nature of its work. By broadening the Court's power to decide for itself
which cases it would accept for review, the 1925 act provided a safety
valve for those periods, like the present, when the number of cases filed

might otherwise become unwieldy.
Present experience demonstrates that the 1925 act has achieved its

goal. Pursuant to its expanded certiorari jurisdiction, the Court, through
the exercise of discretion, has been able to prevent the increased number

of case filings from developing into a real docket crisis. The difficulties

of the past came about precisely because the Court lacked such broad

discretion and was compelled by law to accept many categories of cases

for plenary review. These categories of obligatory review have been sub

stantially limited. Thus, whether the number of filings reaches 1,000 or

2,000 or even 3,000, the great proportion of them falls within the bounds

of the Court's discretionary powers. Use of these summary powers ena

bles the Court effectively to control the intake of cases for full considera

tion and resolution.

Figures showing the doubling of the number of cases filed, disposed oi,

and carried over during the last ten terms are therefore of dubious value

in assessing the workload of the Court. No monumental roadblock m the

administration of the Court's business has resulted from the increase.

Indeed the important story of the past decade is not the increased num

ber of case filings but the judicious exercise of the Court's discretion m

selecting for review, from among the many filings, those cases and issues

which have permitted the tribunal to come to full flower as arbiter of

constitutional and legal problems of national import.9

Qnppf1v and effective judicial administration impossible. An overburdened tribunal

nfany form of j^al organization proves the truism that justice delayed is justice

Frankfurter, The Business of the Supreme Court of the United States-A Study in the

Federal Judicial System, 39 Harv. L. Rev. 35, 65 (1925).
8 43 Stat. 936 (1925), as amended, 28 U.S.C. �� 1254, 1256-57 (1958).
9 The Court's laborious task of picking the wheat from the ch^ se^s tod^
performed with skill and adeptness. In addition to the rather obvious�

between the totally unworthy and the clearly deserving petitions the Court must

winnow out the poorly drafted but meritorious case from those whose ^PO^eTMvolity is disguised by clever and skillful drafting.^Ca^de^tl^^
unsatisfactory quality of the petitions submitted by the bar, the Court selects cases

for review with extraordinary proficiency.
Note, The Court, the Bar, and Certiorari at October Term, 1958, 108 U. Pa. L. Rev.

1160, 1217 (1960).
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The Nature of the Court's Dockets

the over-all increases

That the publicized increase in numbers of cases filed in the Supreme
Court has some significance is not to be gainsaid. Every filing, whether
in the form of a petition, a jurisdictional statement, an application or a

motion, receives the careful attention of each Justice. Hence, any sub
stantial growth in the number of such items means an increased drain

upon the time and energies of the Justices. There is no reliable indica

tion, however, that the increased flow of cases in the past decade has
of itself materially diminished the capacity of the Court to perform its
essential functions. Effective utilization of the discretionary power in
herent in the Court's certiorari jurisdiction has dissipated any difficulties
that might otherwise have arisen. This seems obvious from several stand
points.
(1) The greatest increase in the number of cases filed during the

past decade has been shown on the Miscellaneous Docket, composed for
the most part of in forma pauperis petitions and applications prepared
by prisoners pro se.10 In comparison with the increase in the number of
cases filed on the regular Appellate Docket, the in forma pauperis in
crease has been phenomenal.

Miscellaneous Appellate
Docket Docket

1952 Term: 563 863
1962 Term: 1627 1182

Increase : 1064 319

But these in forma pauperis cases, while yielding some of the most

important decisions of the Court in the constitutional and criminal law

fields,11 are for the most part frivolous and composed of claims that are

10 The Miscellaneous Docket, created in 1945, also includes miscellaneous motions and

applications for extraordinary relief, whether or not filed in forma pauperis. Once a peti
tion, appeal or motion on the Miscellaneous Docket is granted and further review is to be

had, the case is transferred to the regular Appellate Docket, which includes all certiorari
and appeal cases of a non-in forma pauperis nature whether or not plenary review is

granted. See generally Note, The Supreme Court's "Miscellaneous" Docket, 59 Harv. L.
Rev. 604 (1946).

11 E.g., Hardy v. United States, 375 U.S. 277 (1964) ; Gideon v. Wainwright, 372 U.S.
335 (1963); Griffin v. Illinois, 351 U.S. 12 (1956); Brown v. Allen, 344 U.S. 443 (1953);
Chambers v. Florida, 309 U.S. 227 (1940).
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"fantastic, surpassing credulity."12 And as Mr. Justice Harlan has noted:
In the nature of things most of the Miscellaneous cases, coming as they do

from impoverished persons not represented by lawyers, do not present the volume
of substantial or even marginal legal questions as do those coming from litigants
acting under the constraints of economic influences and legal advice. This
means, in the first place, that petitions for certiorari or appeals on the Miscella
neous Docket can generally be disposed of by the Court with less expenditure
of time than those on the regular or Appellate Docket. It also means that,
of a given number of Miscellaneous cases, fewer will be taken for plenary
consideration than of the same volume of nonindigent cases. Thus, in the last
three Terms [1959, 1960 and 1961] about 4.5 per cent of the Miscellaneous
cases have been taken for plenary hearing as against some 14 per cent of
Appellate Docket cases. The short of it is that the over-all figures [of total
cases on the dockets] alone are not very revealing of recent trends in the volume
of the Court's work. Nor do I think that other purely statistical approaches
that appear from time to time are in themselves very significant.13

In other words, since about seventy per cent of the ten year increase in
docketed cases has been of the indigent variety, presenting insubstantial
issues in most instances, it is unrealistic to regard this large increase in
the number of Miscellaneous Docket cases as reflecting a comparable in
creased drain on judicial energy .

(2) As to the more modest increase on the Appellate Docket, the
observation once made by Chief Justice Hughes that "it is safe to say
that about 60 percent of the applications for certiorari are wholly with
out merit and ought never to have been made"14 probably still holds
true. Mr. Justice Harlan has more recently estimated that of the peti
tions filed in the 1955, 1956, and 1957 Terms "more than one-half were
so untenable that they never should have been filed."15
The nub of the Appellate Docket increase is that but a minority of

the added numbers of certiorari petitions presents any need for more

than cursory examination. As to those petitions which call for more ex

tended consideration, the Justices have acquired a quick facility with

respect to determining their reviewability. Aided by the preliminary
spadework of their law clerks, the Justices need spend but a modest
amount of time giving nonfrivolous petitions the consideration which

they demand. While the case load of the Court "is demonstrably a

12 Douglas, The Supreme Court and Its Caseload, 45 Cornell L.Q. 401, 407 (1960).
Harlan, A Glimpse of the Supreme Court at Work, 11 U. of Chi. L.S. Rec. 1, 7

(Spring 1963).
14 Letter From Chief Justice Hughes to Senator Wheeler, March 23, 1937, in 81 Cong.

Rec. 2813, 2814 (1937).
is Harlan, Manning the Dikes, 13 Record of N.Y.C.B.A. 541, 547 (1958).
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heavy one"16 in this respect, it is not the type of burden which calls
for any drastic revision of the Court's jurisdiction or of its work pat
terns. Indeed, Mr. Justice Harlan has made it plain that the whole
process of selecting certiorari cases for hearings on the merits, despite
the increased filings, has not interfered with other important work or

made "significant inroads on the amount of time which the individual
members of the Court can afford to devote to reflection upon the decision
of important issues."17
(3) To the extent that appeals, rather than certiorari petitions, are

reflected in the increased Appellate Docket filings, no great burden has
been added.18 Such appeals account for "less than 9% of the Court's
appellate business."19 About three-fourths of the appeals are now dis
posed of summarily on motions to dismiss or affirm, reflecting the fact
that they frequently raise no substantial question or merely involve
"plowing fields which have been pretty well marked by earlier de
cisions" and "do not need the delineation that was once necessary."20
This procedure has proved eminently successful, enabling the Court to
keep abreast of its appeal cases without prejudicing the substantive
rights of litigants.
Additional proof that the augmented flow of cases has imposed no

serious burden is the fact that the Court, as has generally been true
since the Judiciary Act of 1925 took effect, is able to keep reasonably
current with respect both to the scheduling of cases for oral argument
and to action on certiorari and appeal cases ripe for consideration. Each
year, after the summer recess accumulation of certiorari petitions and
appeal papers has been disposed of, the Court each week takes under
advisement less than its full weekly quota of Appellate Docket filings,
thus indicating the absence of a serious backlog.21 The normal time

16 Statement by Mr. Justice Stewart, in Griswold, Of Time and Attitudes�Professor
Hart and Judge Arnold, Foreword, The Supreme Court, 1959 Term, 74 Harv. L. Rev. 81,
84 (1960).

17 Harlan, Some Aspects of the Judicial Process in the Supreme Court of the United
States, 33 Austl. L.J. 108, 113 (1959). However, Mr. Justice Stewart has been quoted
as saying, after one year of service on the Court, that the workload "means, I am sorry
to say, that there simply is not so much time as ideally there should be for the reflective
deliberation so essential to the judicial process." Griswold, supra note 16, at 84.

18 In the 1962 Term, 185 appeals were disposed of on their merits, in contrast to 88

appeals in the 1953 Term. See The Supreme Court, 1963 Term, 77 Harv. L. Rev. 62, 84
(1963); The Supreme Court, 1952 Term, 67 Harv. L. Rev. 91, 170 (1953).

19 Harlan, supra note 15, at 544.
20 Douglas, supra note 12, at 411.
21 Twenty-five cases is considered to be the normal maximum of Appellate Docket
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sequences then become fully operative; i.e., Court action on a case ready
for consideration usually occurs about two or three weeks after the
filing of the opposition brief. With respect to certiorari cases, this
means that, allowing a full thirty days for the filing of an opposition
brief, the Court will take action about six to eight weeks after the
petition is filed.22
No modern counterpart can be found to the days of 1890 and 1925

when the backlog of cases awaiting argument forced a delay of from
one to three years between the docketing and the oral argument of a

case.23 At present, all cases in which certiorari is granted or an appeal
is noted by the end of December in any given term are normally heard
and decided by the Court during that term 24 The period of time neces

sary for printing records and preparing briefs generally makes it im
possible to schedule oral argument in the same term for a case accepted
for review after December, although for good cause the Court will
accommodate itself to a request that such a case be advanced and set
down for argument during that term. Beyond this, the argument schedule
is flexible enough so that the Court can add extra days or weeks of

argument when necessary; and even special hearings during the summer

adjournment are not unknown.25 But the important fact is, as Mr.

Justice Douglas has noted, that it is
the liberal time allowance [for briefing] and the change in the requirement
for printing records provided by our revised Rules for the benefit of the parties,
not any increase in our work, that is mostly responsible for putting over to

another term most certioraris granted and appeals noted from January on.26

matters distributed by the Clerk each week to the Court. In the 1963 Term, for example,
the Court on January 13, 1964, issued orders in only 20 cases on the Appellate Docket.

375 U.S. 982-86 (1964).
22 On March 2, 1964, for example, the Court denied certiorari in General Radio Co. v.

Superior Elec. Co., 376 U.S. 938, the petition having been filed just six weeks earlier.

32 U.S.L. Week 3269 (U.S. Jan. 20, 1964).
23 During the 1890 crisis it took three years for a case to be heard, while in the 1925

period the estimates ran from 12 to 13 months to 18 to 24 months. Frankfurter & Landis,
The Business of the Supreme Court of the United States�A Study in the Federal

Judicial System (pt. vii), 40 Harv. L. Rev. 834, 836 & n.7 (1927).
24 Douglas, supra note 12, at 409.
25 E.g., Cooper v. Aaron, 358 U.S. 1 (1958) (Sept.) ; Wilson v. Girard, 354 U.S. 524

(1957) (July) ; Rosenberg v. United States, 346 U.S. 273 (1953) (June) ; Ex parte Quirin,
317 U.S. 1 (1942) (June-July).

26 Douglas, supra note 12, at 404. Some of the cases carried over from one term to the

next are argued cases which the Court was unable to resolve by the end of the term; in
that event the case is usually reargued the following term. Unfinished opinions are not
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The Court's ability to keep current is in no way compromised by
petitions for certiorari or appeals unresolved at the end of. one term

and carried over to the following term. Such cases are generally unripe
for consideration at the time of adjournment; few, if any, are matters

otherwise ready for consideration, which time does not permit the
Court to resolve. The greatest portion of the increasing number of

carry-overs, as we have seen to be the case with respect to docket filings,
is to be found on the Miscellaneous Docket, where procedures for con

sideration are necessarily more prolonged and indefinite.27 Thus, Miscel
laneous Docket carry-overs increased from 19 in the 1952 Term to 256
in the 1962 Term. The corresponding increase in Appellate Docket

carry-overs was only from 121 to 210.28 This latter increase of 89 cases,
unready for consideration by the term's end in June, scarcely reveals

any unmanageable backlog of work. They are simply cases where the

filing time sequences, which are in some instances extended for the
convenience of counsel, have precluded Court action before the ad

journment date.
Thus, when the Chief Justice announces at the end of each term that

All cases submitted and all business before the Court at this term in readiness
for disposition having been disposed of,
It is ordered by this Court that all cases on the docket be, and they are

hereby, continued to the next term,29

a realistic summation is made of the Court's capacity to hear and dis

pose of litigation brought before it without undue delay and "without
sacrifice of any of the guarantees of ample argument and due delibera
tion which the effective exercise of its functions demands."30

carried over to the next term without there being a reargument. See Harlan, supra note

13, at 8.
27 The in forma pauperis petitions on the Miscellaneous Docket are generally not

printed and normally only one typed or handwritten copy is available. The Chief Justice
first prepares outlines of the issues in each such case for distribution to the other Justices.
The available filed papers, including the record, are then circulated in all capital cases and
in cases presenting questions of possible significance. See Harlan, supra note 15, at 555.
This seriatim circulation generally means that more time is consumed by the Court in its
consideration of these petitions than of the printed petitions on the Appellate Docket,
which are circulated simultaneously to all Justices.

28 347 U.S. 1023 (1954); 374 U.S. 901 (1963).
29 Such an announcement, first made at the end of the 1929 Term, has been made at

the adjournment of each of the last 33 terms of the Court. See generally Stern & Gress
man, Supreme Court Practice � 4-4 (3d ed. 1962).

30 Frankfurter & Hart, The Business of the Supreme Court at October Term, 1932,
47 Harv. L. Rev. 245, 249 (1933).
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THE CONSTANT PATTERNS

The fears expressed about the increased work load of the Court do
not bear analysis. Once the number of in forma pauperis filings are put
to one side, as they must be in view of their violent fluctuations and
great percentage of frivolousness, the actual expansion in numbers of
petitions, appeals, and other preliminary matters filed in the Court is
relatively modest over the past decade. The Court's judicious use of its
summary and discretionary powers, with respect to both appeals and
certiorari matters, has been more than adequate to cope with the in
creases that have in fact occurred. No critical backlog can therefore be
said to have developed in the state of these dockets.
The chief consumer of the Court's time, however, is and always has

been the consideration and disposition of those relatively few cases ac

cepted for plenary review. Significantly, there has been no numerical
augmentation of such cases in any way corresponding to the increase in
the number of preliminary matters filed during the last ten years. In

deed, the relative constancy in number of these critical tasks is notice
able not only during the recent past but throughout the modern history
of the Court.

There are, in short, finite limits to the time and energy which the

Justices give to their basic function of resolving the merits of constitu
tional and legal issues of national significance. Those limits have been
established by long experience and have become relatively absolute.
And the limits are generally reached during any given term. The

Justices, moreover, are fully aware of their human limitations in select

ing cases for full review. One implicit but necessary consideration in
the selection process is the number of cases that can effectively be
handled over a foreseeable period of time.

Indicative of the steadiness of this fundamental work of the Court
are the number of certiorari cases actually accepted for full scale con

sideration and the number of written opinions rendered in all types
of cases under full review. Except for the sporadic in forma pauperis
petitions,31 these figures show remarkably little variation from term to

term.

�

31 Following the rendition of a major decision by the Court favorable to sOme con

stitutional or procedural claim of a prisoner, such as Gideon v. Wainwright, 372 U.S. 335

(1963), there may be large numbers of petitions in other pending in forma pauperis
cases which raise or involve the same issue and which are granted, the judgment below

then being summarily vacated and the case remanded for further consideration in light of
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Term
Certiorari petitions granted
Appellate Miscellaneous Written opinions32

1949 85 7 98
1950 89 17 98

1951 93 19 90
1952 104 11 110

1953 78 10 78
1954 108 12 82

1955 123 16 94

1956 170 38 115

1957 109 34 119

1958 116 24 112

1959 122 55 105

1960 89 22 118

1961 103 38 96
1962 115 92 117

Average : 107.4 28.2 105.2

A similar constancy can be seen in the number of hours devoted each
term to oral argument.33

the new Supreme Court decision. For example, on June 17, 1963, the Court granted 19

Miscellaneous Docket petitions and entered such summary orders on the basis either of
Gideon or of Douglas v. California, 372 U.S. 353 (1963), or Ker v. California, 374 U.S.
493 (1963). Such mass action is necessarily sporadic and in large part accounts for
the occasional high figures of in forma pauperis grants of certiorari, but does not validly
reflect an unmanageable increase in the workload.
32 This category of written opinions includes all dispositions of certiorari and appeal

cases with full opinion and dispositions on the merits with unsigned per curiam opinions.
Opinions in original actions are also included. Some cases accepted for review, however,
are joined with others both for oral argument and opinion purposes. Many are not
reached for argument during the same term in which they are accepted for review; other

accepted cases may be otherwise disposed of, such as by summary dismissal or reversal.
Hence the total number of opinions per term does not coincide with the number of cer

tiorari petitions granted in that term.
33 These figures, compiled by the Clerk of the Court, show hours actually consumed

by oral argument rather than hours scheduled. A similar computation covering argument
hours from the 1938 Term to the 1958 Term appears in Douglas, supra note 12, at 406.

Ordinarily, the time allotted for oral argument is one hour to each side. More time mav

be allotted in exceptionally complicated or important cases, while many of the less com

plicated cases are put on the Summary Calendar, and each side allowed but one-half hour.
The selection of cases for the Summary Calendar represents a further control mechanism
for conserving the Court's time and energies.
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Term Hours of argument

1949
1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962

204
205
212
228
176
190
192
216
216
220
223
236
232
225.5

Average : 212.5

These figures, of course, are totally inadequate as representations of
the critical factors which go into the judicial process. The subtleties,
the insights, and the flashes of judicial genius that are involved in the
rendition of informed judgments remain beyond the ken of arithmetical
computation. Mr. Justice Frankfurter has pointed out that "Listening
to arguments, examining records and briefs, analyzing the issues, in
vestigating materials beyond what partisan counsel offer, constitute

only a fraction of what goes into the judicial process of this Court."34
As Mr. Justice Douglas has noted:

Judges, like the cases with which they deal, are more than statistics. The
electronics industry�resourceful as it is�will never produce a machine to handle
these problems. They are delicate and imponderable, complex and tangled. They
require at times the economist's understanding, the poet's insight, the executive's

experience, the political scientist's understanding, the historian's perspective.35

Undiscerning as these figures may be, they nonetheless reveal certain

gross facts, the most important of which is that the Court's working
time is not overburdened. Nine Justices rendering an average of slightly
more than 105 opinions per term has not been shown, empirically, to

be an excessive workload. Whatever criticism may be leveled at the
nature and quality of the decisions, no reliable indication can be found
that fewer work hours or fewer cases accepted for review would result

34 Dick v. New York Life Ins. Co., 359 U.S. 437, 458 (1959) (dissenting opinion).
35 Douglas, supra note 12, at 413-14.
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in any "better" decisions. The considerations that go into the decision

making process have a low correlation to the number of cases to be

decided, once the efficient maximum has been established.
That maximum, in terms of written opinions, appears in recent

years to be something less than 125 opinions per term. In earlier years,
when legitimate complaints of overwork were heard,36 the upper limits

approached 200 opinions per term. The present maximum, tried and

tested, appears to be a reasonable one. It is the product not only of ex

perience but of the discretionary powers of the Court. The docket of
cases to be argued and decided can at all times be controlled or lowered

by increased use of the Court's discretionary and summary expertise.
In sum, the number of cases heard and decided on the merits is the

product of the Court's own judgment of what constitutes an efficient
workload. Differences of opinion can and do exist as to the propriety
of taking certain types of cases, differences which are inevitable under

any discretionary system of control 37 Discretion begets differences and

dissents, especially when the controlling discretion is that of a minority
of four Justices.38 But these differences are overshadowed by the ef

ficiency and workability inherent in a controlled argument docket.

To the extent that appeals, in contrast to certiorari cases, make up the
Court's workload, the summary power to affirm or dismiss an appeal
constitutes a powerful control mechanism. In recent years from 69%
to 84% of all appeals have been decided in this summary fashion, with-

36 In 1877, for example, when the Justices were vainly struggling with an impossible
argument calendar, Chief Justice Waite wrote a friend that his Christmas "vacation as it

is called, ... has consisted in writing nine opinions." Trimble, Chief Justice Waite 271 (1938).
37 The most notable and long-standing dispute among the Justices has existed with

respect to the appropriateness of granting certiorari in cases under the Federal Em

ployers' Liability Act or the Jones Act, where the major issue is the sufficiency of the

evidence to warrant a jury verdict for the plaintiff. A consistent majority of the Justices
has justified the policy of granting such review on the ground that it is important to

preserve the litigants' right to a jury trial under these federal statutes and that appellate
court reversals of a jury verdict sometimes reflect an attitude inconsistent with the con

gressional policy that juries should determine liability. See Rogers v. Missouri Pac. R.R.,
352 U.S. 500, 510 (1957) ; Wilkerson v. McCarthy, 336 U.S. 53, 55 (1949). The contrary
view is epitomized in Harris v. Pennsylvania R.R., 361 U.S. 15, 27-28 (1959) (Harlan, J.,
dissenting) .

38 The general rule, where all nine Justices participate in the matter, is that the affirma
tive votes of only four Justices suffice to grant a petition for certiorari or to note juris
diction of an appeal and hear oral argument thereon. See Ohio ex rel. Eaton v. Price,
360 U.S. 246, 247 (1959).
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out opinion.39 Although appeals technically fall within the so-called

obligatory jurisdiction of the Court, and a summary disposition of an

appeal (unlike a denial of certiorari) is a ruling on the merits, "The
play of discretion [in deciding whether to hear argument or to affirm

or dismiss summarily] is inevitable, and wherever discretion is opera
tive in the work of the Court the pressure of the docket is bound to

sway its exercise."40 Thus, as the number of cases filed increases, as

in recent years, the proportion of appeals disposed of summarily has

tended to increase�another indication of the control the Court pos
sesses over its ultimate workload.41
Nonetheless, should the number of appeals which the Court feels

obliged to hear on the merits reach an unduly burdensome point, Con

gress can act to transform some of them into the certiorari category.
Some Justices have already indicated a strong dissatisfaction with the

necessity of having to review directly, via appeal, trial court determi
nations in Interstate Commerce Commission review proceedings and in

civil antitrust matters brought by the United States.42 Such appeals,
with their voluminous trial transcripts and complex findings of facts,
might well be channeled first through federal courts of appeals and then

made subject to discretionary review on certiorari by the Supreme
Court. Thus, while the Judiciary Act of 1925 cut the obligatory juris
diction of the Court almost to the bone, these remaining areas of appeal
fat seem appropriate for legislative excision.

With that relatively minor exception, however, the appeal jurisdiction
as well as the certiorari jurisdiction remains within the controllable

limits of case intake. In a real sense, the Court is the master of its own

39 1963 Att'y Gen. Ann. Rep. 51 (Table II B) ; see Douglas, supra note 12, at 410.

40 Frankfurter & Landis, The Business of the Supreme Court at October Term, 1929,

44 Harv. L. Rev. 1, 12-14 (1930).
41 At the 1962 Term, for example, 90 of the 126 appeals, or 71% thereof, were dis

posed of without oral argument. 1963 Att'y Gen. Ann. Rep. 51 (Table II B).
42 Mr. Justice Harlan has suggested that a critical reappraisal of the civil antitrust

problem would lead to the conclusion that direct appeals to the Supreme Court are no

longer necessary or appropriate. Brown Shoe Co. v. United States, 370 U.S. 294, 364-65

(1961) (separate opinion). He expressed a similar view in United States v. Borden Co.,

370 U.S. 460, 477 n* (1961) (dissenting opinion). See also Brown Shoe Co. v. United States,

supra at 355 (concurring opinion of Clark, J.).
The Judicial Conference of Senior Circuit Judges has proposed that Interstate Com

merce Commission orders be made reviewable by the Supreme Court by way of cer

tiorari. H.R. Rep. No. 1619, 80th Cong., 2d Sess. 2-4 (1948); cf. H.R. 5488, 81st Cong.,

1st Sess. � 10 (1949); H.R. 2916, 81st Cong., 1st Sess. � 10 (1949); H.R. 2915, 81st

Cong., 1st Sess. � 10 (1949); H.R. 1468, 80th Cong., 2d Sess. � 10 (1948).
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docket destiny. In contrast to the pre-192 5 days, when 80% of the
Court's review jurisdiction was obligatory, more than 90% of this juris
diction is now discretionary, and much of the remaining obligatory juris
diction is now subject to summary control. The consequence has been,
in Mr. Justice Harlan's words, "that since the new system took hold
the Court, despite the great increase in federal litigation and state

federal-question cases, has been able to keep virtually abreast of its
business."43

The Nature of the Court's Work

The control which the Court exercises over its intake of cases is
noticeable not only from the statistical standpoint, but from the nature

of the cases which it selects for review. Through such control, through
its increasing concentration on issues of truly national significance, the
Court more than ever is fulfilling its supreme function as a tribunal,
in John Rutledge's words, "to secure the National rights and uniformity
of judgments."
For many years the Court and the Justices have admonished the bar

and the public that the Supreme Court "is not, and never has been,
primarily concerned with the correction of errors in lower court de
cisions."44 Chief Justice Taft once said:

No litigant is entitled to more than two chances, namely, to the original
trial and to a review, and the intermediate courts of review are provided for
that purpose. When a case goes beyond that, it is not primarily to preserve
the rights of the litigants. The Supreme Court's function is for the purpose
of expounding and stabilizing principles of law for the benefit of the people of
the country, passing upon constitutional questions and other important questions
of law for the public benefit. It is to preserve uniformity of decision among
the intermediate courts of appeal.45

It was not until the conferring of broader discretionary powers by the

Judiciary Act of 1925 that the Court was able to be what it has always

43 Harlan, supra note 13, at 5. He further states that for the present
and I believe at least the immediate future, the Court can keep the management of
its business in good order by appropriate use of its certiorari power .... I do not
suggest by what has been said that there is not room for further tightening up of
certiorari standards. And that will undoubtedly occur if the time arrives when the
Court's dockets reach seriously unmanageable proportions.

Id. at 8.
44 Address by Mr. Chief Justice Vinson Before American Bar Association, Sept. 7, 1949,

69 Sup. Ct. v, vi (1949).
45 Hearings Before the House Committee on the Judiciary, 67th Cong., 2d Sess., ser.

33, at 2 (1922).
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said it was�a truly national tribunal. Prior to that time the Court was
in many respects a supreme corrector of errors, a common* law court
which on sporadic occasions concerned itself with great national legal
issues. A heavy stream of petty litigation found its way into a court
which had little discretion to turn it aside or to choose only the signifi
cant cases. In part, of course, the Court was mirroring the legal atmos
phere of the times, an atmosphere concerned more with conventional
business matters than with the Bill of Rights and federal legislative
controls. Many of the constitutional doctrines that now spawn litigation
worthy of Court review were as yet unborn or were in their embryonic
stages. But without the broad authority to select what it considered
most appropriate for review, the Court was unable either to control its
docket or to fulfill adequately its basic function as a national tribunal.
The dramatic change that has come about in the business of the

Court since 1925, when the legislative axe cut deeply into the obligatory
jurisdiction, can be seen by a comparative analysis of the types of cases
in which the Court has written opinions over the years. Using the same

categories of cases utilized by Mr. Justice Frankfurter and Dean Landis
in their invaluable studies in 19 2 7,46 and updating the statistics that

they compiled, this analysis shows the following:

Subjects of written opinions Terms

1825 1875 1925 1935 1945 1955 1962

Admiralty 2 5 8 1 3 1 2

Antitrust litigation 0 0 2 3 2 2 7

Bankruptcy 0 13 9 9 7 1 2
Bill of Rights (other than due process) 0 2 3 3 9 6 19

Commerce clause
1. Constitutionality of federal regulation 0 0 2 2 1 0 0
2. Constitutionality of state regulation 0 2 2 11 4 1 4
3. Construction of federal regulation 0 0 29 11 27 28 29

Common law topics 10 81 11 3 0 0 0

Construction of miscellaneous statutes
1. Federal 2 14 15 15 9 14 11
2. State 2 2 0 1 0 2 4

46 Frankfurter & Landis, The Business of the Supreme Court of the United States�

A Study in the Federal Judicial System (pt. viii), 40 Harv. L. Rev. 1110, 1115 (1927)
(Table II). That Table, like the one herein, only purports to reveal trends rather than

inclusive statistics. Cases are classified under their dominant issues, which necessarily leaves

room for differences of judgment as to which issue is dominant in a many-faceted case.
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Subjects of written opinions (Cont.) Terms

1825 1875 1925 1935 1945 1955 1962

Due process
1. Regulation of economic enterprise 0 0 20 8 3 1 1
2. Relating to procedure 0 2 3 2 5 7 12

Impairment of contract 0 1 4 6 1 0 0
Indians 0 0 7 0 2 1 0
International law, war and peace 2 5 6 2 12 3 0

Jurisdiction, practice and procedure
1. Supreme Court 0 19 9 5 3 3 0
2. Inferior courts 4 11 20 22 24 14 26

Land legislation 0 11 3 3 0 0 1
Patents and trademarks 1 8 4 5 2 1 0
Slave trade 3 0 0 0 0 0 0
Suits against Government in contract 0 12 17 1 2 0 1
Suits by states 0 0 8 5 0 2 1

Taxation
1. Federal 0 2 19 33 17 6 7
2. State 0 3 8 7 2 1 0

Totals 26 193 209 158 135 94 12747

Immediately obvious, of course, are the fluctuations in the volume of
written opinions, the 1875 total reflecting the mounting crisis of that
era and the 1925 total indicating the Court's massive workload at the
time of the enactment of the 1925 statute. Thereafter, the impact of
the discretionary control mechanisms becomes noticeable and the total
case intake diminishes.
In terms of the types of issues litigated before the Court, the common

law matters once so prevalent have reached the nadir point. On the other
hand, problems in the construction and application of the various fed
eral regulatory statutes�which have proliferated so greatly in modern
times�have come to occupy a seemingly permanent position as a major
portion of the Court's workload. Procedural and jurisdictional problems,
particularly with respect to inferior courts, have developed into a con

tinuing concern of the Court. Federal tax matters enjoyed an era of
Court attention from the 1925 Term to the 1945 Term, but in recent

years the number of such cases before the Court has perceptibly fallen
off.

47 The total number of opinions rendered per term may differ from other computa
tions by virtue of the inclusion or exclusion of per curiam opinions and orders disposing
of matters on their merits.



758 The Georgetown Law Journal [Vol. 52: p. 742

It is in the area of the Bill of Rights and civil liberties, as well as in
the realm of criminal procedure, that the most notable changes have
occurred in recent terms. The increasing concern of the Court in these
matters is illustrated by a comparative study of the subject of Court
opinions at ten-term intervals since 1932, listing the types of cases in
the order of their concentration during the 1962 Term.

Subject of written opinions48 Terms

1932 1942 1952 1962

Fourteenth amendment�due process 14 12 8 20
Labor�NLRA-FLSA. 0 11 10 16
Federal criminal cases 9 21 9 13

Jurisdiction and procedure 19 17 12 12
Fourteenth amendment�equal protection 7 1 2 11
Miscellaneous federal statutes 8 12 19 11
Federal tax matters 41 19 9 7
Antitrust litigation 2 1 2 7
Interstate Commerce Commission cases 13 7 7 6
Federal-state relationships 10 6 3 5
Commerce clause matters 6 2 3 4

Admiralty and seamen's cases 10 9 7 4
FELA litigation 2 3 3 3

Citizenship�nationality-immigration 5 0 3 2

Bankruptcy 10 IS 1 2
Full faith and credit clause 1 1 2 1
Suits by states 2 0 1 1
Land condemnation 1 2 1 1
Government contract suits 2 3 0 1
Contract clause 1 0 0 0
Patent and copyright matters 2 3 3 0
Indians 1 6 1 0

It is apparent that nearly one-fourth of the opinions of the Court are
now concerned with some aspect of the Bill of Rights. The greatest
generator of the Court's work burden, however, continues to be the

problem of interpreting and applying a wide variety of federal statutes.
To some degree, these interpretative problems cut across a majority of
the noncivil rights categories. More than sixty per cent of the Court's

opinions currently deal with some aspect of a federal statute, the single
most prolific source of statutory litigation being that stemming from

labor-management relationships. Federal criminal matters and jurisdic-
48 The classification of the subject matter of these written opinions must necessarily

be somewhat subjective. One opinion may deal with a variety of issues, but a classification

choice is here made based on the issue that appears to be the most significant in determining
the result. Thus, only major trends are definitively indicated by these statistics.
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tional-procedural cases, some of which also involve statutory issues,
continue to play a substantial role in the Court's work.
The significant fact is that these areas of judicial concentration are

images of the most important of today's national problems. Civil rights,
reapportionment, procedural guarantees, and the unyielding thrust of
federal legislation into the economic life of the nation are among the
most dynamic political, social, and economic problems of the day. Most
significant is the fact that the Court, through the exercise of its dis

cretionary and summary powers of selection, is able to accept the re

sponsibility of dealing with these problems. Possessing the power to dis
card cases of lesser importance in order to concentrate its time and

attention on these national issues, the Court is now better able to

perform the basic function for which it was created. Were it unequipped
with those powers, the Court would still be submerged in a plethora of

petty cases, unable to give the major matters the concentration they
demand.
To emphasize the issues of national import, as the Court now does,

is not to deny the fact that the Court on occasion does review and re

solve cases of less than nation-wide significance. Review of some of
these latter cases is properly premised on a real or asserted conflict of
lower court decisions; others seem to represent little more than what
four Justices feel is a miscarriage of justice in the court below. A few

escape outside understanding of the rationale of review. These instances
where a nationally significant issue seems lacking are not only inevitable

by-products of a broad discretionary power of selection but are an es

sential attribute of a healthy review system. The Court, after all, has

among its other duties the responsibility of maintaining standards of

justice, particularly in the federal court system, even with respect to

matters of less than national concern. On occasion it becomes appro
priate and perhaps necessary to restate those standards and to remind
lower courts that their improper application is impermissible.
For those who would object to the increasing attention being paid

by the Court to issues of critical national importance, to the growing
exclusion of more parochial claims of private litigants, the unique
position of the Supreme Court in our ordered scheme of government
must be delineated. It is unlike any other tribunal, state or federal.
Like Joseph's coat, it has many colors. As a politico-legal institution,
the Court is at one and the same time the ultimate interpreter of the

Constitution, an arbiter of national and state government powers, a

guardian of individual rights, an administrator of federal justice, and a

tribunal of law and equity.
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These functions are perforce awesome, generative of both perplexity
and discord. Yet they are functions whose performance by a single
authoritative body is essential to effective maintenance of the federal
form of government. Definitive resolution of the ultimate constitutional
and legal issues of a federalized republic would be impossible were the
task diffused among a variety of federal and state organs. As Mr. Jus
tice Cardozo once observed, "A central authority must reconcile the
clashing action of localities. ... In the phrase of Hobbes, there is
need of 'a common power to keep them in awe.' "49

One of the outstanding features of the American form of government
has been the increasing capacity of the Supreme Court to understand
and respond to this need for authoritative delineation of basic govern
mental principles. It has done so, despite repeated charges of usurpation
and undemocratic techniques, with the continuing approval of those
elements of American society which in the last analysis determine the
structure of our government. That the Court on occasion makes mis
takes or incurs self-inflicted wounds does not detract from the general
acceptance of its vital role.50
The Court's success in performing its functions, in giving guidance

to the ever changing legal problems of the American economy, is in
itself an amazing phenomenon. The Court of necessity is a fluid in

stitution, its personnel changing from time to time; seldom does any
group of nine Justices remain together for more than a few years. Ap
pointments to the Court are made from diverse sources and for political,
judicial or practical reasons. The composition of the Court at any given
time is a chance-medley of circumstances. These changes in personnel
can create changes in the Court's mood and the trend of its decisions,
and yet a high degree of continuity in basic decisional directions seems

to be maintained.
Added to the metamorphic quality of the Court is the fact that the

tribunal is incapable of performing its functions in an affirmative and
cohesive fashion. It can consider only those constitutional or legal
questions which have first been raised by lawyers and then considered

by lower courts in the context of an actual case or controversy. The
Court cannot reach out by itself to resolve some troubling aspect of
the full faith and credit clause or of the Bill of Rights. The result is that
the Court's many functions are performed on a stop-and-go basis, de-

49 Pennsylvania Gas Co. v. Public Serv. Comm'n, 225 N.Y. 397, 408, 122 N.E. 260, 263

(1919).
50 "Certainly our own Supreme Court has erred, sometimes grievously. But in the main

it has stood high above the storms." Douglas, We the Judges 81 (1956).
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pendent upon the vagaries of litigation and the ripeness of a particular
issue for determination. Even when such an issue is presented, it is

likely to be narrow in scope. The maturation of the Court's functions
must therefore be a slow process and the development of the Constitu

tion, statutes, and legal concepts sporadic and time consuming.
When the Court does confront a matter appropriate for decision it

cannot resolve the issue in splendid isolation or write upon a completely
clean slate. Now nearing the end of its second century of existence, the
Court has accumulated a mass of precedents and principles which in
fluence and sometimes control any given decision. While the Justices
are free to discard some of what has been said or decided in the past,
the institutional weight of what previously has proved necessary or ap
propriate bears heavily upon the decision making process.
Nor is the Court free�nor should it be free�from the main currents

of American thought and predilections. The most difficult and contro
versial of the political, economic, and social problems of the country
have an increasing tendency to be cast in a legal mold and brought
eventually to the Court for resolution. Such problems are frequently
resolvable only by reading and interpreting broad phrases of the Con
stitution or of a legislative enactment. Such phraseology, especially that
of the Constitution, may be framed in words that are "so unrestrained
by their intrinsic meaning, or by their history, or by tradition, or by
prior decisions, that they leave the individual Justice free, if indeed
they do not compel him, to gather meaning not from reading the Con
stitution but from reading life."51 Faced with such problems, the Jus
tices must and do pay heed to what they conceive to be the predominate
and basic mores of our Constitution-oriented society.
Viewed against this background, the Court can be seen as some

thing more than a super-appellate tribunal designed to give litigants a

second or third chance for relief. That is the key to an understanding
of both its workload and its business. That is why, if the Court is to

perform its essential functions as the umpire of the federal system and
as the interpreter of constitutional rights, it must be relatively free of
the ordinary burdens of an appellate court. The complexities of those
functions are too demanding to permit the Court to give much of its
limited time to hearing claims that evidence does not support a jury's
verdict in a given case or that a court below erred in admitting a certain
document. For these determinations, the lower appellate court must be
the final forum.

51 Frankfurter & Landis, supra note 46, at 1121.
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As indicated, the Judiciary Act of 1925 freed the Court from the

onerous obligations that precluded it from concentrating its attentions
on the great issues that it was designed to resolve. Now that the dis
cretionary sword has been in the Court's hands for nearly forty years,
its use has become highly refined and effective. More and more the
ordinary stuff of litigation has been excluded from the Court, while in
creasing emphasis has been placed on matters of wide national impor
tance as the essential predicate to review. Indeed, the last ten years have
witnessed what is perhaps the most effective utilization in the Court's
history of the tribunal's discretionary powers of selection. It has been
during that period, as the statistics demonstrate, that the Court has
been able to bring into sharpest focus its collective wisdom with respect
to the great political issues of the nation. As never before, the Court
has achieved a dynamic position in the resolution of these issues. For
the first time since the establishment of the Constitution the Court can
now be said to have reached the point of achieving its manifest des
tiny�the effective arbiter of the federal form of government.

The Role of the Bar

Given this elevated status of the Supreme Court in the legal and gov
ernmental framework, a final question remains concerning the role of
the bar in helping the Court to maintain and effectuate that status. For
the most part, there is no organized Supreme Court Bar with experts
attuned to the problems of the Court and conversant with the sophisti
cated considerations relevant to the selection of cases for review. Prac
titioners before the Court are highly individualized, some of them in

voking its processes but once in a lifetime. Any help that the bar can

give the Court must therefore be premised upon widespread individual
understanding of the ways and means by which the Court operates.
Generally, however, such a widespread understanding has yet to

come into existence. The individualized bar has been told many times
that it is abusing its function and creating unnecessary work for the
Court. The legal profession can hardly be flattered by authoritative
statements that a majority of the applications for certiorari are "wholly
without merit" and "so untenable that they never should have been
filed."52 Nor is there comfort in the repeated statements that the large
number of untenable petitions indicates "a widespread lack of under

standing at the Bar as to the factors which make for certiorari, and

52 See text accompanying notes 14 & IS supra.
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also ... in some instances, a lack of responsible forbearance in the
filing of petitions which certainly should have been considered useless."53
Even the general quality of the draftsmanship of most petitions and
briefs filed with the Court has been found to be poor.54
To the extent that this low level of the bar's performance is a re

flection of incompetence, ignorance or carelessness, the criticism is fully
merited. No excuse can be offered for a practitioner not rendering his
most refined standard of performance when appearing before the highest
tribunal in the land. Nor can there be any defense of the attorney who
seeks invocation of the Court's review powers knowing full well that
there is a fatal jurisdictional defect or that no federal question was

raised or decided in the state courts below. The very least that the
Court can expect from its practitioners is that they formulate their re

quests for review honestly and in such a manner that the Court can

quickly and intelligently estimate the appropriateness of reviewing the
issues actually present in a case.

Beyond these points, however, it is doubtful that the individual prac
titioner, however alert to the limited but important functions of the
Court and however competent in his presentations to the Court, can be
expected to exercise great "responsible forbearance" in lightening the
work of the Court. Most private advocates simply have little or no

freedom of choice where their clients insist that their cases be carried to
the Supreme Court or where the attorney himself feels, rightly or

wrongly, that there is some chance that review will be granted.
The litigious tendency of our people and the unwillingness of litigants to rest
content with adverse decisions after their cause has been litigated in two
and often three courts, lead to attempts to get a final review by the Supreme
Court in literally thousands of cases which should never reach the highest Court
of the land.55

Unlike the Solicitor General of the United States, who each year can
exercise "responsible forbearance" in selecting from among hundreds of
government cases those relatively few which he feels merit a request to

53 Harlan, supra note 15, at 547-48.
54 Note, supra note 9, at 1202 (1960).
55 Dick v. New York Life Ins. Co., 359 U.S. 437, 459 (1959) (Frankfurter, J., dis

senting). Mr. Justice Harlan has said that it is often "difficult for a lawyer to withstand
the normal impulse of a client to carry a hard-fought case through to the bitter end.
For if a lawyer cannot assess with some degree of confidence the imponderables involved
it is quite understandable that he should conceive it to be his duty to try for certiorari."
Harlan, supra note 15, at 549.



764 The Georgetown Law Journal [Vol. 52: p. 742

the Court,56 the practicing attorney may be confronted with a once in a

lifetime opportunity- Knowing that the chances of securing favorable
action on his petition may be statistically small and knowing further
that lightning can and does strike when a petition is faithfully and con

vincingly framed, the practitioner is more apt than not to make the
supreme effort. "Lawyers not unnaturally hope to draw a prize in the
lottery and even conscientious lawyers who feel it their duty, as officers
of the Court, to obey the paper requirements of a petition for certiorari,
may feel obligated to their clients not to abstain where others have suc

ceeded."57

Moreover, it is asking too much of the bar to sit in critical judgment
of the reviewability of a case in these circumstances. It is the Court, not
the attorney, that must decide whether an issue is of sufficient im
portance or reflects such a conflict of decisions as to warrant plenary
review. That judgment is one to be rendered not merely within the four
corners of a particular case but with reference also to the volume and
nature of other cases clamoring for review. All that an attorney can do
is present his case to the Court in its best light, urging that the case has
sufficient importance or is so in conflict with other decisions as to

warrant review. The Court can then make the proper judgment.
To suggest that an individual attorney is not duty-bound to exercise

56 Petitions for certiorari on behalf of the Government are authorized by the Solicitor
General only after careful appraisal of the cases, both in this office and by one of
the divisions of the Department of Justice (or by the legal officers of the independent
agency involved), to determine whether there are 'special and important reasons' for
seeking review by the Supreme Court. (See Revised Rule 19, paragraph 1, of that
Court.) Of the 444 cases in which certiorari could be sought which were considered
during the past fiscal year, petitions for certiorari were authorized [by the Solicitor
General] in 39 cases. Of the 33 petitions filed or supported by the Government and
acted upon during the 1962 Term, 25 or 76%, were granted. Only 2% of the petitions
which the Court considered at the 1962 Term were filed or supported by the Govern
ment. Of the 2015 petitions not filed or supported by the Government, 182 or 9%, were
granted.

1963 Att'y Gen. Ann. Rep. 18-19.
57 Dick v. New York Life Ins. Co., 359 U.S. 437, 460 (1959) (Frankfurter, J., dis

senting). He further states:

Every time the Court grants certiorari in disregard of its own professed criteria, it
invites disregard of the responsibility of lawyers enjoined upon the bar by the
Court's own formal rules and pronouncements. It is idle to preach obedience to the
justifying considerations for filing petitions for certiorari ... if the Court itself
disregards the code of conduct by which it seeks to bind the profession. No doubt
the most rigorous adherence to the criteria for granting certiorari will not prevent
too many hopeless petitions for certiorari from being filed. But laxity by the Court
in respecting its own rules is bound to stimulate petitions for certiorari with which
the Court should never be burdened.

Ibid.
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forbearance where he honestly feels there may be some chance of secur

ing review is not to encourage the imposition of an undue work burden
on the Court. The work patterns of the Justices, as has been indicated,
are attuned to a rapid and effective selection process, winnowing out

from great numbers of petitions those cases truly worthy of review.

Indeed, the Court profits by having a large pool of cases from which
to make its selections. Were the bar sufficiently organized and capable
of limiting itself to the presentation of the few hundred cases each term

which are given serious consideration by the Court, the Justices them
selves would soon lose the essence of the discretionary power they now

possess. Only by having a large number of cases before it can the Court
be certain that the selection is its own and that the selected cases truly
represent the most important issues arising out of the mass of litigation
in the lower courts. Moreover, the Court reaps an intangible profit by a

continuing awareness of the types and trends of litigation in the lower
courts�discernible through a rapid study of the various applications�
even though much of that litigation cannot qualify ultimately for re

view.
The understanding and forbearance that the bar must have relate

primarily to an appreciation of the basic nature of the Court and the
mechanisms of its operation. Counsel's concern should not be so much
in terms of the Court's workload; rather, it must be premised on a con

tinuing awareness of the fact that the Court is not a tribunal of general
errors and appeals, that it is a national tribunal that can afford to

listen only to issues of national significance. Once that fundamental fact
is understood, the lawyer can more effectively draft his certiorari or

appeal papers. With respect to drafting a petition for certiorari, Mr.
Justice Harlan has well said:

Speaking broadly, there are three basic questions that a lawyer who can only
bring his case to the court by certiorari should ask himself in gauging the
chances of getting it there: Does the case involve a substantial constitutional
issue? Does it present a question of law of general importance, as distinguished
from its importance only to the particular litigants? Does it entail a conflict of
decision on the same point of law among the federal Courts of Appeals or other
federal courts whose decisions are immediately reviewable by the Supreme
Court? While there are many variables that affect these generalizations, it is
fair to say that a lawyer whose case falls in one of these categories will more
likely than not get it to the Court.58

Having drafted a meaningful petition or jurisdictional statement that

58 Harlan, supra note 13, at 5.
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puts the case in the fairest and best possible light, counsel has con

tributed substantially to the effectiveness of the Court's processes; the
Court can then intelligently and quickly assess the true worthiness of
the case for review. Should the Court decline to review the case, despite
the attorney's best efforts, counsel should be prepared to view the result
in terms of the Court's necessary concerns�its limited time, its con

centration on what it considers significant, and its own judgment of
what is worthy of review. Such is the real forbearance that the individ
ualized bar must exhibit.
Should the Court agree to review his case, the attorney must then be

prepared to explore with the Court the applicability of past precedents
and the world of new legal ideas to that case. The Court is a creative
and vibrant institution, more so than any other judicial tribunal, and it
is free to explore and develop new concepts. No greater waste of the
Court's time can be found than hearkening to the advocate who is un

prepared in his brief or oral argument to discuss the case with percep-
tiveness as to the Court's capacities and with recognition of its place
in the stream of Supreme Court litigation.
The Supreme Court, as the ultimate arbitrator between nation and

states, needs from the bar as much insight and inspiration as the bar
can give in the solution of the never-ending legal problems of our fed
eralism. No graver responsibilities ever confronted the Court than are

involved in the resolution of the great issues now coming before the

Court, at a time when it has freed itself from the litigious irrelevancies
of the past. To meet those responsibilities, the Court should have an

intelligent and creative advocate on both sides of each issue.
The final function of responsible members of the bar is to transfer

to their clients and to the public a fair and intelligent understanding of
the Court and its functions. The Court must perforce remain silent
in the face of the criticism that so widely abounds. Yet the Court needs

understanding; it needs constructive defense from the bar. And to give
that defense the bar must itself first understand the Court and its

ways. It must understand not only the great issues before the Court
but why and how they got there, to the exclusion of countless other
issues. And it must understand the mechanisms, the work patterns, and
the criteria by which the Court performs its great functions. Suffice it
to say that the opinions and the literature that give enlightenment on
these matters are available to all who care to read and understand.



UNITED STATES GOVERNMENT FOREIGN
PROPERTY CONTROLS

Carl F. Goodman*

Discussing the purposes of foreign property freezing controls, and ana

lyzing the method of operation and effect of the controls, the author surveys
their history and present status as administered by agencies of the Govern
ment and by the courts, both state and federal. Mr. Goodman concludes
that the controls, as modified as a result of experience gained during war

time, have served in the past as a weapon of economic self-defense and

suggests that they will continue to be so used.

I

World War II Controls
HISTORY OF FREEZING CONTROLS

In the early days of World War II, when Germany invaded Norway
and Denmark, the United States began a "Freezing Program" of control
and regulation of foreign property located in the United States through a

utilization of the provisions of the Trading with the Enemy Act.1 The

President, on April 10, 1940, promulgated Executive Order 8389,2 which,
in substance, prohibited transactions involving Norwegian and Danish

property except as licensed by the Secretary of the Treasury; concurrent
ly, the Treasury issued its regulations.3 Less than a month later, by a

Joint Resolution, Congress4 explicitly approved and confirmed the Order
and Treasury regulations by amending Section 5(b) of the Trading with

* Attorney, United States Department of Justice, Office of Alien Property; LL.B.,
Brooklyn Law School; Member of the Bar of the State of New York.
The views expressed in this article are those of the author and not necessarily those of the

Department of Justice.
1 40 Stat. 411 (1917), as amended, 50 U.S.C. App. �� 1-39 (1958), as amended, 50

U.S.C. App. �� 6-44 (Supp. IV, 1963) [hereinafter cited as the Trading with the Enemy
Act].

2 5 Fed. Reg. 1400 (1940), as amended [hereinafter sometimes cited as the Order]. This
Order, which is the basic freezing control regulation, was actually an amendment of Exec.
Order No. 6560, Jan. 15, 1934, which regulated certain foreign exchange and other trans

actions. But see Exec. Order No. 8785, 6 Fed. Reg. 2897 (1941), which provides that
"Executive Order No. 8389 of April 10, 1940, as amended, shall no longer be deemed to
be an amendment to or a part of Executive Order No. 6560."

3 Treas. Reg. �� 130.1-.6, 5 Fed. Reg. 1401 (1940).
4 J. Res. of May 7, 1940, ch. 185, 54 Stat. 179, as amended, 55 Stat. 839 (1941), 50

U.S.C. App. � 5(b) (1958).
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the Enemy Act, under which the Order had been issued. This amendment
removed any doubt as to the statutory authority for the program.5
As Germany advanced through Europe the controls were extended to

regulate the property of various occupied nations by amendment to the
Order.6 As Japan moved into Indo-China the Order was further extended
to include Japan and China7�the latter nation at the specific request of
the Chinese government.8 Over the next few months further extensions

brought most of Asia within the terms of the Order,9 and it was provided
that the controls were to be automatically extended to "the assets of any
other territory in case it should be occupied or overrun by the military,
naval or other forces of the Axis."10
The extension of June 1941,11 which caused the whole of Europe to

be covered, marked a shift in emphasis;12 the thrust of the program was

5 The Order did not, in its original form, specifically cover dealings in securities because
there was some doubt whether � 5(b) of the Trading with the Enemy Act gave authority to

regulate securities. U.S. Treasury Dep't, Discussion of Documents and Other Matters

Pertaining to Foreign Funds Control 7 (1944). The Treasury Department nevertheless
construed the Order as prohibiting transactions in securities. General Ruling No. 2, U.S.

Treasury Dep't, Documents Pertaining to Foreign Funds Control 18 (1943) [hereinafter
cited as Documents]. The Senate Committee on Banking and Currency concurred with

the Treasury's interpretation. S. Rep. No. 1496, 76th Cong., 3d Sess. 1 (1940). The Joint
Resolution of May 7, 1940, resolved any questions as to the President's authority to

regulate securities; thus, on May 10, 1940, he promulgated an Executive Order which

specifically included evidences of indebtedness, evidences of ownership of property, and

permitted the control of payments to banking institutions as well as payments by banking
institutions. Exec. Order No. 8405, 5 Fed. Reg. 1677 (1940).

6 The controls were extended by amendment as follows:

May 10, 1940�Exec. Order No. 8405, 5 Fed. Reg. 1677 (1940) (The Netherlands,
Belgium, and Luxembourg).

June 17, 1940�Exec. Order No. 8466, 5 Fed. Reg. 2279 (1940) (France).
July 10, 1940�Exec. Order No. 8484, 5 Fed. Reg. 2586 (1940) (Latvia, Estonia, and
Lithuania) .

October 9, 1940�Exec. Order No. 8565, 5 Fed. Reg. 4062 (1940) (Rumania).
March 4, 1941�Exec. Order No. 8701, 6 Fed. Reg. 1285 (1941) (Bulgaria).
March 13, 1941�Exec. Order No. 8711, 6 Fed. Reg. 1443 (1941) (Hungary).
March 24, 1941�Exec. Order No. 8721, 6 Fed. Reg. 1622 (1941) (Yugoslavia).
April 28, 1941�Exec. Order No. 8746, 6 Fed. Reg. 2187 (1941) (Greece).
7 Exec. Order No. 8832, 6 Fed. Reg. 3715 (1941).
8 Press Release No. 7 of July 26, 1941, Documents 81-82.
9 Exec. Order No. 8963, 6 Fed. Reg. 6348 (1941) (Thailand) ; Exec. Order No. 8998, 6

Fed. Reg. 6785 (1941) (Hong Kong); Public Circular No. 11, 7 Fed. Reg. 147 (1942)
(Philippines); Public Circular No. 16, 7 Fed. Reg. 1126 (1942) (British Malaya).

10 Press Release No. 21 of Dec. 27, 1941, Documents 88.
n Exec. Order No. 8785, 6 Fed. Reg. 2897 (1941).
i2 Prior to Exec. Order No. 8785, only nations which had been captured by Germany

were included.
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now clearly one of economic self-defense. The preamble of Executive
Order 8785 contained a finding that Executive Order 8389 was "in the

public interest and is necessary in the interest of national defense and

security."13 Executive Order 8785 authoritatively stated that it was now

the intent of the program "to prevent the use of the financial facilities
of the United States in ways harmful to national defense and other Ameri
can interests, to prevent the liquidation in the United States of assets

looted by duress or conquest, and to curb subversive activities in the
United States."14
A few months later the United States entered the war and the freezing

program took on a new and active role. Previously, the program had
served to prevent use of the assets against the United States. Now the
desire was to put this alien property to some affirmative use in further
ance of the war effort. Thus, transfers of the property were forbidden
until the Government could determine whether to take the property for
use in the war effort.15 But the Government intended still more for the

program. In June 1942 the economic warfare aspects of the program were

announced:

(a) The complete severance of all financial and commercial intercourse, trade

13 Exec. Order No. 8785, 6 Fed. Reg. 2897 (1941). It has been said that this finding
"may be rather a recital of authority than a statement of purpose, and in any event is
too general to be useful." Note, 41 Colum. L. Rev. 1039, 1043 (1941). But whether it be a

recital of authority or a statement of purpose, it shows that the Order was assigned as a

weapon of economic self-defense.
14 Documents 79. Certainly the objective of preventing "liquidation in the United States

of assets looted by duress or conquest" was one of the purposes of Exec. Order No. 8389 as

it was originally issued. See Reeves, The Control of Foreign Funds by the United States

Treasury, 11 Law & Contemp. Prob. 17, 26 (1945), where it is stated that "the first effort of
the Control was the immobilization of the assets within the United States of the invaded
countries, in order to prevent any beneficial interest in these assets from falling into the
hands of the invaders . . . ."

15 The actual taking was accomplished by a "vesting" order issued pursuant to � 5(b)
of the Trading with the Enemy Act. The constitutional basis for vesting enemy property
in the United States Government without compensation is found in the fact that "the
Trading with the Enemy Act ... is strictly a war measure and finds its sanction in the
constitutional provision, Art. I, � 8, cl. 11, empowering Congress 'to declare war, grant
letters of marque and reprisal, and make rules concerning captures on land and water.' "

Stoehr v. Wallace, 255 U.S. 239, 241-42 (1921). In a later case the Supreme Court ap
plied this doctrine when it declared "Congress was untrammeled and free to authorize the
seizure, use or appropriation of such properties without any compensation to the owners.

There is no constitutional prohibition against confiscation of enemy properties." United
States v. Chemical Foundation, Inc., 272 U.S. 1, 11 (1926).
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and communication, direct or indirect, between the United States and the Axis
and Axis dominated countries.
(b) The prevention of all financial and commercial intercourse and trade between
the United States and any country outside the Western Hemisphere which
directly or indirectly benefits the Axis.

(c) The prevention of all financial, commercial and trade transactions between
the United States and any other American Republic which directly or in

directly benefit the Axis, including all transactions which benefit real or juridical
persons within the American Republics whose influence or activity is deemed
inimical to the security of the Western Hemisphere.
(d) The elimination of all financial and commercial activities engaged in by
real or juridical persons within the United States whose influence or activity
is deemed inimical to the security of the Western Hemisphere.16

It was stated more succinctly that the basic purpose of the freezing con

trols was to prevent "transactions in foreign property prejudicial to the
best interests of the United States."17 This, then, was to be economic
warfare and individual property rights would necessarily give way to the
war effort.18

THE CONTROLS SYSTEM

The method adopted by the United States and put into effect by Ex
ecutive Order 8389, as amended, was basically the prohibition of certain
transactions involving "property in which any foreign country designated
in this Order, or any national thereof, has at any time on or since the
effective date of this Order had any interest of any nature whatsoever,
direct or indirect," except as licensed by the Secretary of the Treasury.19
The system established by the Order may be examined by breaking it
into two parts: (1) the transactions affected; and (2) the definition of a
national.

Transactions Affected
Section 9 of Executive Order 8389, as amended, lists five types of

transactions specifically and then adds a catch-all phrase, prohibiting any

16 U.S. Treasury Dep't, Administration of the Wartime Financial and Property Controls
of the United States Government 3 (1942) [hereinafter cited as Property Controls].
!7 S. Rep. No. 911, 77th Cong., 1st Sess. 2 (1941) ; H.R. Rep. No. 1507, 77th Cong., 1st

Sess. 3 (1941).
18 The Japanese have admitted the success of this economic warfare. Greater East Asia

War Inquiry Commission, The American-British Challenge Directed Against Nippon 81

(1943).
19 Exec. Order No. 8785, 6 Fed. Reg. 2897 (1941). The Order also prohibited certain

transactions if "such transactions are by, or on behalf of, or pursuant to the direction of

any foreign country designated in this order, or any national thereof."
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transaction "for the purpose or which has the effect of evading or avoid

ing the foregoing prohibitions." The five prohibited transactions as stated
in the Order are:

A. All transfers of credit between any banking institutions within the United
States; and all transfers of credit between any banking institution within the
United States and any banking institution outside the United States (including
any principal, agent, home office, branch, or correspondent outside the United

States, of a banking institution within the United States) ;
B. All payments by or to any banking institution within the United States;
C. All transactions in foreign exchange by any person within the United States;
D. The export or withdrawal from the United States, or the earmarking of gold
or silver coin or bullion or currency by any person within the United States ;
E. All transfers, withdrawals or exportations of, or dealings in, any evidences
of indebtedness or evidences of ownership of property by any person within
the United States.20

In addition to these five types of transactions, section 13A of the Order
sets forth two other types of prohibited transfers, both designed to protect
the property of people in occupied territories. These transactions, as

stated by the Order, are:
(1) The acquisition, disposition or transfer of, or other dealing in, or with

respect to, any security or evidence thereof on which there is stamped or

imprinted, or to which there is affixed or otherwise attached, a tax stamp or

other stamp of a foreign country designated in this Order or a notarial or

similar seal which by its contents indicates that it was stamped, imprinted,
affixed or attached within such foreign country, or where the attendant cir
cumstances disclose or indicate that such stamp or seal may, at any time,
have been stamped, imprinted, affixed or attached thereto; and

(2) The acquisition by or transfer to, any person within the United States of

any interest in any security or evidence thereof if the attendant circumstances
disclose or indicate that the security or evidence thereof is not physically situated
within the United States 21

The first two of the five transactions enumerated in section 1 of the
Order involve banking institutions, a term defined by the Order as:

[A]ny person engaged primarily or incidentally in the business of banking, of
granting or transferring credits, or of purchasing or selling foreign exchange or

procuring purchasers and sellers thereof, as principal or agent, or any person
holding credits for others as a direct or incidental part of his business, or

broker; and, each principal, agent, home office, branch or" correspondent of
any person so engaged shall be regarded as a separate "banking institution."22

20 Exec. Order No. 8405, 5 Fed. Reg. 1677 (1940).
21 5 Fed. Reg. 2667 (1940) ; see Fruetel, Exchange Control and Conflict of Laws, 56

Harv. L. Rev. 30, 35 (1942).
22 Exec. Order No. 8785, � 5F, 6 Fed. Reg. 2897 (1941).
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It was clear from the beginning, at least to the Government, that the
definition of "banking institution" was to be given the widest possible
interpretation. The word "banking" was not to limit the definition of in
stitutions ordinarily thought to be connected with what was traditionally
regarded as the banking business. Rather, in the Government's view, the
first two transactions prohibited in the Order would apply to anyone
"holding credits for others."
In Propper v. Clark23 the Supreme Court agreed with the Government's

position. In that case an Austrian association, Staatlich Genehmigte
Gesellschaft der Autoren, Komponisten und Musikverleger (AKM), au
thorized the American Society of Composers, Authors and Publishers

(ASCAP) to license on royalty the use in this country of musical copy
rights belonging to AKM. Some royalties having become due to AKM
from ASCAP, and a receiver having been appointed by the New York
courts for AKM, the receiver of AKM sought to show that the debt due
had been transferred from AKM to himself by operation of the New York
statute under which he had been appointed. The Government argued that
this was such a transfer of credit as was prohibited by the freezing con

trols since ASCAP, because it held a credit (the debt) for AKM, was a

"banking institution." The receiver of AKM argued that the definition
set forth in Executive Order 8389 "was intended to apply to persons
dealing in credits. [And] ASCAP could hardly be said to be engaged in
such a business."24
In holding that both ASCAP and the receiver were "banking institu

tions," the Court said:

ASCAP and petitioner, the receiver, each hold credits for others as an "incidental

part of [their] business," and are therefore "banking institutions." ASCAP
held a credit for AKM and, after the permanent receivership order, would hold
that credit for the receiver, who in turn would hold it for AKM's creditors and
AKM. We hold that a transfer of this credit from a liability owned by ASCAP
to AKM, to a liability owed by ASCAP to the receiver, would violate the pro
hibition against transfer of credit.25

Once the Court had determined that the transaction was one prohibited
by the Order, it was forced to decide whether or not title could have passed
to the receiver without license. In answering negatively, the Court said:
"The freezing order of June 14, 1941, immobilized the assets covered by

23 337 U.S. 472 (1949).
24 Brief for Petitioner, p. 43, Propper v. Clark, supra note 23.

25 337 U.S. at 482.
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its terms so that title to them might not shift from person to person, ex

cept by license . . . ."26
Propper, the receiver of AKM, had been appointed to that duty by

order of the New York Supreme Court. Under the New York law,27 that

appointment would vest all right, title, and interest of AKM in Propper.
The holding of the Supreme Court of the United States, then, negated
the vesting in the receiver which should have occurred by operation of

the New York law.
In the first Zittman v. McGrath case,28 the creditor chose a different

route. Zittman held some claims against German banks which had ac

counts with the Chase National Bank. He caused warrants of attach
ment to be issued by a New York court, and then brought an action which
he pursued to a default judgment. Neither the attachments nor the judg
ments could be executed by the sheriff because of the freezing order as it
was extended to the property of German nationals on June 14, 1941.
Thus stood the situation for more than four and one-half years until,

in October 1946, the Alien Property Custodian sought to vest title to the

property in himself. The bank refused to release the accounts to the

Custodian, who, over a year later, petitioned the United States District
Court for the Southern District of New York for a declaratory judgment
that he was entitled to the property because the petitioners had obtained
neither a lien nor any other interest in the property. The district court

granted that relief29 and the Second Circuit affirmed per curiam30 on the
basis of Propper. The Supreme Court was faced with the question
"whether the attachment levies were 'transfers' forbidden by Executive
Order No. 8389."31
The Court construed the New York law to mean that the levy did not

require any transfer of title to the sheriff and thus was unlike Propper
where the law provided for a vesting of title in the receiver. It was noted
further that execution of the judgment "would require a transfer of credit
and of funds, but this step . . . cannot be taken in these cases without a

26 Id. at 484.
2? N.Y. Civ. Prac. Act � 977-6.
28 341 U.S. 446 (1951).
29 Clark v. Chase Nat'l Bank, 82 F. Supp. 740 (S.D.N.Y. 1948).
39 McGrath v. Chase Nat'l Bank, 182 F.2d 349 (2d Cir. 1950).
31 341 U.S. at 449. A similar issue was faced by the New York court in Commission for

Polish Relief v. Banca Nationala a Rumaniei, 288 N.Y. 332, 43 N.E.2d 345 (1942), the first
case involving Exec. Order No. 8389 which reached a court of last resort. The court held
an attachment valid after being advised by the Government as amicus curiae that the at
tachment was consistent with the freeze order.
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federal license."32 The Court then observed that the prohibition of trans
actions without a license "creates something of a contingency as to

satisfactions of the judgments," adding that "as a matter of New
York law this does not deprive the judgment of its validity or the
attachment of its lien."33
In the second Zittman case34 the facts were similar except that the

bank involved was the Federal Reserve Bank of New York, and the
Custodian had served, in addition to the vesting orders, a "turnover di
rective" which required that the property be turned over to the Custodian
"to be held, administered and accounted for as provided by law."35 In
the declaratory judgment action in this case, the Government did not ask
that the attachments be declared invalid as was sought in the first Zittman
case. Here, the Custodian asked only for a declaration that he was en

titled to possession of the accounts.

The Court distinguished the first Zittman case by saying that in that
case the Custodian sought to free the property from the state liens while
in the second case he sought only to step into the shoes of the bank and
hold the funds subject to the state lien. The Court, then, left "unadjudi-
cated the effect of such substitution of custody upon the attaching credi
tors' rights."36
Thus, the first Zittman case had held that the freezing order did not

prevent an attachment from creating rights between the creditor and the
debtor. The second Zittman case held that in all events the Custodian was

entitled to possession. It was the next logical step for the Supreme Court
to face the question, "whether the freezing order prevented a creditor
from thereafter acquiring, by attachment, an interest which would support
a claim against the Custodian."37
In Orvis v. Brownell38 the Court, relying on federal supremacy, held

that an attachment subsequent to the freezing order would not bind the
Custodian. The petitioners here were creditors of certain Japanese na

tionals who were creditors of a third party. Subsequent to the issuance of
Executive Order No. 8832, which extended the scope of Executive Order
No. 8389 to Japan, the petitioners brought suit against the Japanese in a

32 341 U.S. at 451.
33 ibid.
34 Zittman v. McGrath, 341 U.S. 471 (1951).
35 Id. at 472.
36 Id. at 473.
37 Orvis v. Brownell, 345 U.S. 183, 186 (1953).
38 345 U.S. 183 (1953).
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New York state court and then attached the debt owed by the third

party. After judgment had been obtained, the petitioners asked for a

license to permit the third party to pay the debt to them. The license
was refused. Meanwhile the Custodian had "vested" the debt owed by
the third party by a "res vesting" order39 and the debt was paid over to

him.

The case had assumed this posture when the petitioners brought this
suit under Section 9 (a) of the Trading with the Enemy Act.40 The Court,
in denying the claim against the Custodian, held that the unlicensed at

tachment had vested no interest in the petitioners recoverable against
the Custodian; the petitioners were relegated to proceeding under section
34 of the act.41
In the year following the Orvis decision, the Supreme Court dealt

with a similar problem arising out of the liquidation of the Yokohama

Specie Bank. Four years previously, the Court had affirmed the determi
nation of the New York courts that one Singer had a preferred claim

against the liquidator of the bank, but held that payment of such claim
must await licensing under the freezing order.42 Prior to entry of the Su

preme Court's order, the Alien Property Custodian "vested" the excess

proceeds of the property of the bank which were in the possession of the

liquidator after payment of claims of creditors established in accordance
with the Banking Law of the State of New York. After the entry
of judgment, Singer applied for a

'

license permitting payment of
his claim. The license was denied and the liquidator was directed to turn
over to the Attorney General the sums which had been set aside to pay
Singer's claims. The liquidator applied for an order to pay the Attorney
General. The trial court held that the property did not have to be turned
over to the Attorney General in view of the Supreme Court's original

39 A res vesting order vests title in the asset itself, while the vesting of right, title, and

interest, such as was used in the first Zittman case, vests the Custodian with all the rights
possessed by the party named in the vesting order.

40 In order to maintain a suit under � 9(a), a plaintiff must establish: (1) nonenemy
status, Societe Internationale v. Rogers, 357 U.S. 197, 212 (1958) ; and (2) a right, title or

interest prior to vesting, Manufacturers Trust Co. v. Kennedy, 291 F.2d 460 (2d Cir.
1962) ; LaDue v. Rogers, 259 F.2d 905 (7th Cir. 1958).

41 Section 34 of the act provides that the vested property "shall be equitably applied by
the Custodian in accordance with the provisions of this section to the payment of debts
owed by the person who owned such property" prior to the vesting. See 345 U.S. at 189
(dissenting opinion).
42 Lyon v. Singer, 339 U.S. 841 (1950).
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determination.43 The Appellate Division44 and the Court of Appeals45
affirmed without opinion. The Supreme Court of the United States, in
a per curiam opinion, reversed, citing the Zittman cases.46
The New York courts, after these cases, recognized that they could

not effect the transfer of the frozen property. Subsequent to the Zittman

cases, the New York Supreme Court entered a judgment for a receiver

against certain banks which were holding frozen funds, but conditioned
payment upon the obtaining of a license under the freezing controls.47
The Treasury refused a license, after which the property was "vested."
In Graef v. Kennedy,48 the receiver brought an action under section 9(a).
The United States District Court for the Southern District of New York,
relying on Propper, Orvis, and Schumacker v. Brownell,49 dismissed the
suit, holding that the plaintiff did not have a sufficient interest.
The lower New York courts have consistently followed the above judi

cial guidelines in deciding that transactions were such as to come within
the coverage of Executive Order 8389. In re Schauren's Estate50 involved
a situation where German heirs had made renunciations and assignments
of rights in an estate to an American heir. The court held the renunciation
and assignments to have been prohibited by the freezing controls.51 Going
a step further, it was later held by the Surrogate's Court of New York
County that an attempt to exercise a power of appointment failed
because of the freezing order.52 These courts seem to have grasped the
principles of the prohibition and applied them well in difficult cases.53

43 In re Yokohama Specie Bank, Ltd., 103 N.Y.S.2d 228 (Sup. Ct. 1951).
44 In re Yokohama Specie Bank, Ltd., 116 N.Y.S.2d 926 (App. Div. 1952).
45 In the Matter of Yokohama Specie Bank, Ltd., 305 N.Y. 906, 114 N.E.2d 469 (1953).
46 Brownell v. Singer, 347 U.S. 403 (1954).
47 Sullivan v. Banque Chrisseveloni, order of New York Supreme Court, Oct. 31, 1949.

The procedure utilized by the New York Supreme Court here was similar to that used
in Commission for Polish Relief v. Banca Nationala a Rumaniei, 288 N.Y. 332, 43 N.E.2d
345 (1942).

4� Civil No. 139-165, S.D.N.Y., Oct. 13, 1963.
49 210 F.2d 14 (3d Cir. 1954), where it was held that no interest is passed by an at

tempted assignment of funds unless a license allowing such an assignment was first obtained.
so 156 N.Y.S.2d 611 (Surr. Ct. 1956).
51 The court also held the transactions void because they were not licensed under

Military Government Law No. 53. See also In re Habekost's Estate, 118 N.Y.S.2d 315

(Surr. Ct. 1952).
52 Estate of Foster, N.Y.L.J., Nov. 23, 1963 (Surr. Ct., N.Y. County, N.Y.).
53 Other cases in which the prohibitions of the freeze order were applied are: Carr v.

Yokohama Specie Bank, Ltd., 200 F.2d 251 (9th Cir. 1952) ; United States v. von Clemm,
136 F.2d 968 (2d Cir.), cert, denied, 320 U.S. 769 (1943) ; Okihara v. Clark, 71 F. Supp. 319
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In other particularly difficult factual situations, however, the courts have
not given effect to the prohibitions.54
The cases discussed up to this point have demonstrated that no title to

the frozen property itself can be passed without a license. But what effect
is to be given when a license which permitted a transaction is later re

voked? Section 5(a) of the Trading with the Enemy Act provided for
revocation and, even during the war, it was recognized that such revoca

tion would be effective.55 But the question later arose in a way that ex

posed the entire effect of revocation.
In Brownell v. National City Bank,56 the bank was the trustee under

an indenture providing for the issuance of bonds by a German corpora
tion. The German corporation defaulted and the bank some time later

sought to apply a debt owed by the bank to the corporation toward the
bond obligations. A license was granted for this transaction and the funds
were so applied. Two years later the license was revoked and the Attorney
General brought an action under section 17 of the act to enforce a "vest

ing order" and a "turnover directive."
Both sides moved for summary judgment in the district court and both

motions were denied. The government's motion was based on the words
of section 5(a) which permitted the Government to "revoke . . . such
licenses from time to time . . . ." The district court made it clear that this
sort of simple revocation would require only that what remained of the
fund be given up to the Government�in this case nothing. The court, in

(D. Hawaii 1947) ; Brown v. Hugo Stinnes Corp., 282 App. Div. 186, 121 N.Y.S.2d 90S,
aff'd, 306 N.Y. 789, 118 N.E.2d 603 (1953).

54 In Pernikoff v. Kennedy, 219 F. Supp. 854 (D.D.C. 1963), the plaintiffs were the
successors in interest, by operation of law, to the sole owner of a German business or

ganization which had maintained an account in the United States. This account had been
"vested" and the plaintiffs brought suit under � 9(a) for the return of the property. The

government moved for summary judgment on the theory that since no license had been

obtained, title could not have passed from the company to the plaintiffs' predecessor
in interest. The court denied the government's motion on the ground that a material issue
of fact had been raised by plaintiffs' claim that, under German law, title had passed to

plaintiffs prior to the date of the freeze order. The court held also that there was no

"transfer" or "transaction" involved which would be subject to the freezing regulations, but
rather, that plaintiffs' title had been derived from the fact that the company had ceased to
exist. The court's reasoning on this last point is subject to criticism. The question of whether
the company did go out of existence was a question of German law which had not been
proved. But should that point be granted there must still have been a transfer of title from
the company to the plaintiffs' predecessor similar to that involved in Propper.

55 Draeger Shipping Co. v. Crowley, 55 F. Supp. 906, 910 (S.D .N.Y. 1944).
56 131 F. Supp. 60 (S.D.N.Y. 1955).
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finding that Congress intended that no retroactive effect be given to the
revocation, said that this case was not analogous to one where a person
was licensed to operate a building and had made substantial improve
ments. The making of the improvements would certainly not prevent a

"vesting" of the building. Rather, the court stated:

The instant case is more closely analogous to an attempted revocation of a

license which permitted the operator to level the building. Once the building had
been destroyed pursuant to such a license, the licensee could hardly be required
by purported revocation to recreate the status quo ante. The revocation would
be effective only prospectively to vest what remained of the building and its
land at the time of the revocation.57

This did not solve all the problems in the case, however; there was still
the bank's motion for summary judgment. The act permitted licenses to
be issued on condition, and the condition, as stated in the license at issue,
was that if there had been any willful misrepresentation the license might
be declared void from the date of issuance; thus, the licensee could be

required to recreate the status quo ante. The Government, said the court,
had pleaded willful misrepresentation and had thus created an issue of
fact.

Therefore, what could not be done by a statutory revocation was ac

complished by the conditional nature of the license which had been issued.
It should be noted, however, that the condition involved was the rather

narrow, difficult to prove, condition of willful misrepresentation. In any
other case it would be necessary to turn over only what was left of the
fund and no restitution would have to be made.

Later, the same court was faced with another revocation issue. In
Brownell v. New York Trust Co.,58 the Attorney General sought to recover

an account vested under the International Claims Settlement Act.59 The

57 Id. at 63.
58 159 F. Supp. 95 (S.D.N.Y. 1958).
59 64 Stat. 12 (1950), 22 U.S.C. �� 1621-27 (1958), as amended, 22 U.S.C. �� 1631-42

(Supp. IV, 1963). Section 202(a) provides in part:
In accordance with article 25 of the treaty of peace with Hungary, and article 27

of the treaty of peace with Rumania, any property which was blocked in accordance
with Executive Order 8389 of April 10, 1940, as amended, and remains blocked on

August 9, 1955, and which, as of September 15, 1947, was owned directly or indirectly
by Bulgaria, Hungary, and Rumania or by any national thereof as defined in such
Executive Order, shall vest in such officer or agency as the President may from time
to time designate and shall vest when, as, and upon such terms as the President or his

designee shall direct.
Added by 69 Stat. 562 (1955), 22 U.S.C. � 1631a (1958).
Section 206 provides:
The district courts of the United States are given jurisdiction to make and enter all

such rules as to notice and otherwise, and all such orders and decrees, and to issue such



1964] Foreign Property Controls 779

account, held for a Hungarian corporation, had been opened in 1939 and
was blocked under Executive Order No. 8389, as amended. In 1953, par
ties claiming to be the sole stockholders of the Hungarian corporation
obtained a license authorizing the bank to pay the proceeds of the account

to them. The bank, however, refused to pay and suit was instituted. In
1957 the license was revoked and the account vested. The defendant re
fused to pay over the account, claiming that it was entitled to reimburse
ment out of the account for sums spent in defending the suit brought by
the stockholders. The court held that an action under section 206 was

simply a summary proceeding to compel delivery of possession of prop
erty already seized by the vesting order;60 other sections provide a method
for securing return of vested property.61 The defendant argued that since
a debt was vested, the debtor may contest the extent of the debt. The
court said:

In this case the defendant cannot deny the existence of the debt forming the

subject of the vesting order. Any interest that defendant may have acquired in
the res admittedly arose subsequent to the freezing of the account by Executive
Order 8389. The blocking of the account effectively immobilized the assets

covered so that title to them might not shift from person to person except by
license. ... It does not appear from the papers before me that defendant
ever obtained a license itself to acquire an interest in the blocked account.

Consequently, though it may have rights against the various claimants to the
account it has no interest in the res itself sufficient to defeat the summary
proceedings instituted by the Government.62

Unlike the transactions prohibited in section 1 of the Order, those re

ferred to in part 1 of section 2 need not have any direct relationship to
the United States and those transactions referred to in part 2 of section 2

specifically apply to property located outside the United States. The Sec
ond Circuit was faced with the problem of deciding whether any part of
section 1 would apply to property outside the United States. In The Neth
erlands v. Federal Reserve Bank03 the government of The Netherlands
sought to recover certain bearer bonds which had been looted from Dutch

process as may be necessary and proper in the premises to enforce the provisions of this
subchapter, with a right of appeal from the final order or decree of such court ....

Added by 69 Stat. 563 (1955), 22 U.S.C. � 1631e (1958).
60 For the same result under � 17 of the Trading with the Enemy Act, see McGrath v.

Manufacturer's Trust Co., 338 U.S. 241 (1949) ; Garvin v. Commercial Trust Co., 262 U.S.
60 (1923).

61 International Claims Settlement Act �� 207-08, added by 69 Stat. 568 (1955), 22 U.S.C.
�� 1631f-g (1958).

62 159 F. Supp. at 97.
63 201 F.2d 455 (2d Cir. 1953).
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citizens by Germany and sold in Switzerland to one Archimedes, an Amer
ican citizen. When the United States Government learned that Archi
medes had been buying these bonds, a criminal prosecution was instituted.

Whereupon, the bonds were deposited with the defendant bank. The
Netherlands brought suit against the bank which then interpleaded Archi
medes.
In upholding the claim of the Dutch government,64 the court said: "It

seems to us apparent that Archimedes' special trip to Switzerland to

negotiate this purchase had 'the effect of evading or avoiding' the Order's

provisions in violation of sub-section F if the transfer was not proscribed
by subsection E."65
The United States, which filed a brief as amicus curiae, argued

that the transaction violated section IE. This position was based upon the

purpose of the Order which was to prevent looting and to hinder specula
tion in the loot. Since this was the purpose of the Order, the words "by
any person in the United States" should not require that the transaction
be consummated in the United States. The government also argued
that the transaction was prohibited by section 2a(2) of the Order,66 but
this was never determined by the court.

Nationals A ffected
The Order, since it prohibits transactions in property in which the

"nationals" of certain countries have an interest, defines the term "na
tional." This definition, as set forth in section 5E of the Order, states
that the term "national" includes:

(i) Any person who has been domiciled in, or a subject, citizen or resident of a

foreign country at any time on or since the effective date of this Order,
(ii) any partnership, association, corporation or other organization, organized
under the laws of, or which on or since the effective date of this Order had or

has had its principal place of business in such foreign country, or which on or

since such effective date was or has been controlled by, or a substantial part of
the stock, shares, bonds, debentures, notes, drafts, or other securities or obliga
tions of which, was or has been owned or controlled by, directly or indirectly,
such foreign country and/or one or more nationals thereof as herein defined,

(iii) any person to the extent that such person is, or has been, since such effec-

64 A transfer of an interest to the Dutch government did not violate the freeze order

since it was permitted by General Ruling No. 12, fl 5(e), 7 Fed. Reg. 2991 (1942).
65 201 F.2d at 458.
66 Brief for the United States as Amicus Curiae, pp. 8-16, The Netherlands v. Federal

Reserve Bank, 201 F.2d 455 (2d Cir. 1953).
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tive date, acting or purporting to act directly or indirectly for the benefit or on

behalf of any national of such foreign country, and,
(iv) any other person who there is reasonable cause to believe is a "national"
as herein defined.67

The Order further provides that a person may be a national of more
than one country. The Order then sets twenty-five per cent control as

conclusive of the "substantial" interest called for in section 5E(ii), by
providing that when the combined interests of several foreign countries,
or nationals thereof, "are sufficient in the aggregate to constitute . . .

control of 25 per centum or more of the stock ... of a partnership, as

sociation, corporation or other organization," such partnership, etc., "shall
be deemed to be a national of each of such foreign countries. "*8 The
Order also gives the Secretary of the Treasury the power to determine
that any person is, or shall be deemed to be, a national of any particular
country.69
On July 17, 1941, the President issued a proclamation authorizing a

"Proclaimed List of Certain Blocked Nationals."70 The proclamation
specifically provided that "any person so long as his name appears in
such list shall be treated for all purposes under Executive Order No. 8389,
as amended, as though he were a national of Germany or Italy."71 One
of the main purposes of the "Proclaimed List" was to apply the provisions
of Executive Order No. 8389 to those persons whom the Government
believed were acting for or on behalf of the enemy.72
Executive Order No. 8389, as issued on April 10, 1940, contained as

an exception from the category of "nationals," "any individual domiciled

67 Exec. Order No. 8785, � 5E, 6 Fed. Reg. 2898 (1941).
6� Ibid.
69 The authority of the Secretary to make this determination was upheld in Hartmann

v. Federal Reserve Bank, 55 F. Supp. 801 (E.D. Pa. 1944).
70 Exec. Proc. No. 2497, 6 Fed. Reg. 3555 (1941).
71 The Proclamation continued:
All the terms and provisions of Executive Order No. 8389, as amended, shall be ap
plicable to any person so long as bis name appears in such list, and to any property in
which any such person has or has had an interest, to the same extent that such terms
and provisions are applicable to nationals of Germany or Italy and to property in which
nationals of Germany or Italy have or have had an interest.
72 Press Release No. 6, July 17, 1941, Documents 63-64. The other main purpose of the

Proclaimed List was to prohibit the export of certain articles to those persons named in
the fist. On the same day as the Proclamation, a fist of more than 1800 persons and business
institutions in the Western Hemisphere was published. The list was amended several times
and was extended to other parts of the world. See, e.g., Public Circular No. 12, 7 Fed. Reg.
334 (1942).
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and residing in the United States on April 8, 1940."73 This exception was

removed by the amendment of June 14, 1941,74 thus extending the pro
visions of the Order to American citizens residing in the United States.75
The Order was so extended, stated the Treasury Department, because "it
was recognized from the inception of the freezing program that a control
which could reach only those who were actually citizens of the Axis coun

tries or of other countries under their domination would be ineffective,
and, indeed, naive in the light of Axis practices."76
The definition of the word "national" was thus broadly drawn "so that

anyone entangled in the web of Nazi influence could be subjected to the
control."77 Thus, for example, all organizations which were "fronts" for

enemy activities were covered by the Order whether the "fronts" were

neutral or American.78 The freezing controls, then, sought to take in all

property having an enemy taint.79 It was the experience gained during
WorldWar I which led to such a broad definition.80

II

Postwar Unblocking

In June 1942, the Treasury Department stated that the total amount of
frozen funds exceeded $7 billion.81 A year later the figure was set at $8
billion.82 As the war drew to an end and the necessity of keeping these
assets frozen began to disappear, it was decided to begin an administra
tive program of releasing the funds. The problems inherent in releasing
such vast sums of money were manifold and well recognized.83
General Ruling No. II,84 issued by the Secretary of the Treasury, pro-
73 Exec. Order No. 8389, 5 Fed. Reg. 1400 (1940).
74 Exec. Order No. 8785, 6 Fed. Reg. 2897 (1941).
75 The harshness of the inclusion of American citizens was partially alleviated by

general license. General License No. 28, Documents 37.
76 Property Controls 32. For illustrations of blocking measures taken against certain

United States citizens, see id. at 33-34.
77 id. at 33.
78 Id. at 29.
79 See Clark v. Uebersee-Finanz Korporation, 332 U.S. 480, 487 (1947).
80 Documents 29.
81 Property Controls 42.
82 Hearings on H.R. 4840 Before Subcommittee No. 1 of the House Committee on the

Judiciary, 78th Cong., 2d Sess. 71 (1944).
83 See Alk & Moskovitz, Removal of United States Controls Over Foreign Owned

Property, 10 Fed. B.J. 3 (1948) ; Littaver, The Unfreezing of Foreign Funds, 45 Colum.

L. Rev. 132, 146 (1945).
8* 7 Fed. Reg. 2168 (1942), as amended, 8 Fed. Reg. 12287 (1943).
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hibited trade and communications with enemy nationals.85 The first step
in terminating the wartime controls was taken on November 4, 1944,
when that ruling was amended to delete liberated France from the defini
tion of enemy territory.86 As other areas were liberated they also were

released from this control, so that by March 1947 all restrictions on

communications were lifted.87
On April 14, 1945, General License No. 9088 was issued authorizing

transactions between France on the one hand and the United Kingdom
and the Western Hemisphere on the other.89 This license contained pro
visions enforcing French control over the American currency resulting
from the transactions, thus making the transactions legal, subject to any
French restrictions. Giving public support to the foreign exchange con

trols of other countries was an unusual step and was changed within six
months90 when, on October 5, transactions with France were permitted

85 In Blank v. Clark, 79 F. Supp. 373 (E.D. Pa. 1948), it was held that an assignment
made in violation of General Ruling No. 11 would not operate to pass any interest in the

property which was the subject of the assignment. This, it is clear, was giving similar effect
to the General Ruling as was given to Exec. Order No. 8389.

8� 9 Fed. Reg. 13196 (1944).
87 Oct. 17, 1944, 9 Fed. Reg. 12580 (occupied Italy) ; Feb. 2, 1945, 10 Fed. Reg. 1430

(Belgium) ; Feb. 16, 1945, 10 Fed. Reg. 1956 (Finland, Poland, and other Baltic areas) ;

March 6, 1945, 10 Fed. Reg. 2576 (Greece) ; April 10, 1945, 10 Fed. Reg. 3904 (Luxem
bourg) ; May 29, 1945, 10 Fed. Reg. 6313 (other liberated areas) ; Oct. 2, 1945, 10 Fed. Reg.
12425 (Bulgaria, Hungary, and Rumania) ; March 4, 1947, 12 Fed. Reg. 1459 (Germany and

Japan).
88 10 Fed. Reg. 4062 (1945).
89 The provisions were extended to Belgium during the following month. General

License No. 91, 10 Fed. Reg. 5573 (1945).
90 See Letter From Chairman Snyder of the National Advisory Council on Interna

tional Monetary and Financial Problems to Senator Vandenberg, Feb. 2, 1948, which
indicates that the courts of one country do not execute the revenue laws of another.

Reprinted in 1 Oppenheim, International Law � 144b (Lauterpacht 7th ed. 1948). See also

the Bretton Woods Agreements Act, 59 Stat. 512 (1945), as amended, 22 U.S.C. � 286

(1958), as amended, 22 U.S.C. �� 286b-Z (Supp. IV, 1963). It has been held under article

VIII, � 2(b) of that act that courts of one state must refuse to enforce a contract made
between a citizen of that state and a citizen of another signatory where such a contract

violates the exchange laws of such signatory. Ajuria v. Pan American Life Ins. Co., 154
So. 2d 450 (La. App. 1963), appeal granted, 157 So. 2d 235 (La. 1963). It has been held
also that this section does not permit a signatory to sue a citizen of another signatory for

violating the exchange laws. Banco do Brasil v. A. C. Israel Commodity Co., 12 N.Y.2d

371, 190 N.E.2d 235, 239 N.Y.S.2d 872 (1963), cert, denied, 376 U.S. 906 (1964). For a

discussion of recent inroads into the rule, see Metzger, International Law, Trade and
Finance 120-23 (1962).
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without restriction.91 A short time later, on December 7, 1945, all freezing
controls were removed over current transactions with all countries except
Portugal, Spain, Sweden, Switzerland, Liechtenstein, Tangier, Germany,
and Japan.92 It should be noted that the controls as to current transactions
with those countries were removed over the next few years so that by the
end of 1948 all trade and current transactions could be carried on without
license. These general licenses had no effect on assets which were blocked
as of the effective date of the license�the general licenses served merely
to permit future transactions free of the freezing controls.
In providing for the actual unfreezing of blocked assets the Treasury

Department adopted what was known as the certification procedure,93
designed to insure that blocked property, apparently owned by friendly
nationals, but actually belonging to enemies, was kept blocked. General
License No. 95 provided for the unblocking of property upon certification

by a designated agency of the country whose national was involved that
no enemy had an interest in the property 94 This procedure put the prin
cipal responsibility and expense for determining the nonenemy owner

ship of blocked assets on the foreign governments which were, in any
event, in a much better position than the United States to make the deter
mination.
The certification procedure was adopted by means of agreements

reached with the various nations involved over a period of time from

1945 through 1947.95 Under these agreements the foreign governments
gave assurances that: (1) no property would be certified until investi

gated; (2) no certification would be issued that would facilitate the com-

91 General License No. 92, 10 Fed. Reg. 12599 (1945). The same provision was ex

tended to Belgium. General License No. 93, 10 Fed. Reg. 14289 (1945).
92 General License No. 94, 10 Fed. Reg. 14814 (1945).
93 See the statement by John S. Richards, Director Foreign Funds Control, Treasury

Dep't, Hearings on 1948 Supplemental Appropriations Bill Before a Subcommittee of the

House Committee on Appropriations, 80th Cong., 1st Sess. 184 (1948).
94 U.S. Treasury Dep't, Annual Report of the Secretary of the Treasury, 1946, at 88.
95 The first agreement was reached with France. U.S. Treasury Dep't, Documents

Relating to Foreign Funds Control 51-52 (1946). The agreement was extended to Belgium
by General License No. 93, 10 Fed. Reg. 14289 (1945), and to Norway and Finland by
General License No. 95, 10 Fed. Reg. 15414 (1945). Thereafter, the procedure was extended

by amendment of General License No. 95 as various agreements were made: 11 Fed. Reg.
1586 (1945) (The Netherlands) ; 11 Fed. Reg. 4601 (1946) (Czechoslovakia and Luxembourg) ;

11 Fed. Reg. 6537 (1946) (Denmark) ; 11 Fed. Reg. 11987 (1946) (Greece) ; 11 Fed. Reg.

13960 (1946) (Switzerland and Liechtenstein); 12 Fed. Reg. 96 (1947) (Poland); 12 Fed.

Reg. 252 (1947) (Austria) ; 12 Fed. Reg. 2052 (1947) (Sweden) ; 12 Fed. Reg. 5813 (1947)
(Italy).
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pletion of transactions which might further the interests of an enemy
or of persons acting on behalf of an enemy; (3) no certification would be
issued which would change the status of blocked property in the United
States in which an enemy had an interest, direct or indirect; (4) if a

person residing in another eligible country had any interest in the assets,
a certification would be issued only after an assurance was obtained that
such interest was not held for or on behalf of an enemy; and (5) if prop
erty in which there was an enemy interest was licensed by mistake, the
United States could have the property restored.96

Just prior to the transfer of jurisdiction over foreign funds control to
the Department of Justice in 1948,97 a new census of blocked property
was taken by the Treasury Department98 which revealed that approxi
mately $1 billion in blocked property existed.99 One year later it was

estimated that this figure had dropped to $150 million.100

As a result of the ratification of the treaty of peace with Japan in April
1952, the termination of the vesting program by the Office of Alien Prop
erty in April 1953, and the substantial completion of the program
whereby countries receiving aid under the European Recovery Program
were notified of the unblocking of assets owned by their nationals,101
General License No. 101102 was issued which terminated the World War
II freezing controls so far as Western Europe and Japan were concerned.

Ill

Post-World War II Controls

There are two programs of controls over foreign property currently
being operated. One, under the direction of the Office of Alien Property,
handles assets still blocked as a result of World War II. The other, under
Treasury Department direction, concerns itself with economic defense
made necessary by the Korean War and the Cuban situation. In addition,
the United States also operated a freezing program as a result of the Suez
Canal crisis. Each of these programs will be considered separately.

96 See Letter From Pleven, French Minister of Finance, to Secretary Vuison, Sept.
26, 1945; Alk & Moskovitz, supra note 83, at 13.

97 Exec. Order No. 9989, 13 Fed. Reg. 4891 (1948).
98 13 Fed. Reg. 2915 (1948).
99 1949 Office of Alien Property Ann. Rep. 7.
100 1950 Office of Alien Property Ann. Rep. 7.
101 1953 Office of Alien Property Ann. Rep. 10.
102 18 Fed. Reg. 3687 (1953).
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DEPARTMENT OF JUSTICE OFFICE OF ALIEN PROPERTY

The program of unfreezing assets blocked during World War II
has never been completed. Those assets which remain blocked are

handled by the Office of Alien Property.103 These include property pre
viously blocked by virtue of the interest of Hungary, Czechoslovakia,
Estonia, Latvia, Lithuania, and Germany.104 Also included are interests
of any individual, partnership, association, corporation or other organiza
tion which was in Hungary on January 1, 1945, in Czechoslovakia,
Estonia, Latvia or Lithuania on December 7, 1945, or in any of the areas

of Germany under control or administration of the Union of Soviet
Socialists Republics on December 31, 1946.105

TREASURY DEPARTMENT FOREIGN ASSETS CONTROL

As a result of the attack on South Korea by North Korea in 1950, the
President proclaimed a national emergency.106 In order to prevent eco

nomic transactions inimical to United States interests,107 the Treasury
Department simultaneously issued foreign assets control regulations
freezing Chinese Communist and North Korean funds in the United
States.108 The regulations also closed American markets to Chinese Com
munist and North Korean nationals, thus making the economic defense

aspects of the program immediately clear.109

103 Jurisdiction over these assets was transferred from the Secretary of the Treasury to

the Attorney General by Exec. Order No. 9989, 13 Fed. Reg. 4891 (1948).
104 Interests of Germany presently owned by the Federal Republic of Germany, the

western sector of Berlin, or the Saar are specifically excluded. 8 CJF.R. � 511.101 (Supp.
1963).

105 28 Fed. Reg. 7935 (1963).
106 Exec. Proc. No. 2914, 15 Fed. Reg. 9020 (1950).
107 The purposes behind the foreign assets control program were specifically outlined

in a speech made in 1952 by Stanley Sommerfield, then chief counsel of foreign assets

control. They were then stated as follows:

(1) as a part of our foreign policy of isolating Communist China, they embargo all

financial and commercial transactions with Communist China by Americans and

foreign firms controlled by Americans;
(2) they protect owners in Communist China of assets in the United States from having

such assets confiscated by the Communists ;
(3) they preserve Communist Chinese Assets in the United States for future disposition;
(4) they implement our economic defense program by

(a) denying Communist China access to dollar earnings and to American financial
fticili.ti.es ctrid

(b) by forbidding U.S. controlled firms abroad from selling goods to or buying
goods from China.

Speech by Stanley Sommerfield, Ninth Annual Corporate Lawyers' Institute, July 18,

1963.
108 31 C.F.R. pt. 500 (1959).
109 1952 Sec'y Treas. Ann. Rep. 24, 94. On April 26, 1952, the President ordered that
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The method employed by the foreign assets control program, similar
to the earlier discussed foreign funds control program,110 is to prohibit
certain transactions involving "property in which any designated foreign
country, or any national thereof, has at any time on or since the effective
date of this section had any interest of any nature whatsoever, direct or
indirect,"111 except as licensed by the Secretary of the Treasury.

Transactions Affected
The types of transactions affected by the foreign assets control regu

lations are outlined in sections 500.201, 500.202, and 500.204. Basically,
these sections prohibit unlicensed dealings involving transfer of funds,
transfers of registered securities, and trading in certain merchandise of

foreign nationals.

Specifically, section 500.201 prohibits:
(a)(1) All transfers of credit and all payments between, by, through or to any
banking institution or banking institutions wheresoever located, with respect
to any property subject to the jurisdiction of the United States or by any
person (including a banking institution) subject to the jurisdiction of the United
States ;
(2) All transactions in foreign exchange by any person within the United States;
(3) The exportation or withdrawal from the United States of gold or silver coin
or bullion, currency or securities, or the earmarking of any such property by
any person within the United States;
(b)(1) All dealings in, including without limitation, transfers, withdrawals, or

exportations of, any property or evidences of indebtedness or evidences of owner
ship of property by any person subject to the jurisdiction of the United States;
(2) All transfers outside the United States with regard to any property or

property interest subject to the jurisdiction of the United States.112

Subdivision (b)(1) of section 500.201 eliminates the problem raised by
The Netherlands v. Federal Reserve Bank,113 by employing the language
"any person subject to the jurisdiction of the United States," in place of
the language "any person within the United States" which was used in the

Exec. Order 8389, as amended, be continued in force for the duration of the national

emergency. Exec. Order No. 10348, 17 Fed. Reg. 3769 (1952). See note 13 supra and ac

companying text.
110 See note 19 supra and accompanying text. See also United States v. Wagman, 168

F. Supp. 248 (S.D.N.Y. 1958).
111 31 C.F.R. � 500.201 (1959).
112 Ibid.
113 201 F.2d 455 (2d Cir. 1953). The issue resolved by the case which was decided under

the foreign funds control program was whether the provisions of Exec. Order No. 8389
applied to a citizen of the United States who purchased looted securities abroad.
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original section 500.201(b) (1). 114 It is now clear that citizens or residents
of the United States or businesses or enterprises controlled by residents
of the United States are proscribed from dealing in blocked property
whether or not they are in the United States at the time of making the
transaction.115
Section 500.202 of the regulations prohibits transactions with respect

to securities registered or inscribed in the name of any designated foreign
country or national thereof. These prohibitions are effective regardless
of whether the "registered or inscribed owner thereof may have or appears
to have assigned, transferred or otherwise disposed of such security."116
The thrust of section 500.204 of the regulations is to prohibit any

"person subject to the jurisdiction of the United States" from purchas
ing, transporting, importing or otherwise dealing in or engaging in any
"transaction with respect to any merchandise outside the United States"
if its country of origin is China (except Formosa) or North Korea.117

Since 1951 various amendments to the regulations have been necessary
in order to enforce more effectively the provisions of section 500.204.

Thus, in March of 1951, section 500.808 was added, outlining customs

procedures prohibiting importation of unlicensed merchandise where the

country of origin is Communist China or North Korea.118
Evasion of the regulations was further restricted in 1951 by an an

nouncement by the Treasury Department119 to the effect that the process
ing of goods outside of China, which had originated in China, had no

effect on the country of origin for the purposes of foreign assets control
�the regulations were later amended to make this clear.120
Later amendment was directed at preventing evasion of section 500.204

by importation of Communist Chinese products misdescribed as products
of other countries. This was accomplished by prohibiting unlicensed im-

114 15 Fed. Reg. 9041 (1950). In its brief as amicus curiae in The Netherlands v. Federal
Reserve Bank, supra note 113, the government had argued that the term "any person

in the United States" should be construed to mean any person subject to the jurisdiction
of the United States.

115 The term "person subject to the jurisdiction of the United States" used in � 500.201

(b)(1) includes any person wheresoever located and any partnership, association, corpora

tion, or other organization wheresoever organized or doing business which is owned by
persons subject to United States jurisdiction. 31 C.F.R. � 500.329 (1959).
H6 31 C.F.R. � 500.202 (1959).

31 C.F.R. � 500.204 (Supp. 1963).
us 31 C.F.R. � 500.808 (1959).
119 Announcement by Secretary Snyder, 16 Fed. Reg. 8107 (1951).
120 16 Fed. Reg. 8107-08 (1952), amending 31 C.F.R. � 500.204 (1950).
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portation of various types of merchandise historically imported from
China.121 Thus, section 500.204 lists specific merchandise which is subject
to the controls. In order to allow the importation of goods listed in 500.204,
but not originating in Communist China (or North Korea) the control
follows a certification procedure under a general license.122 Thus, certain
listed commodities can be imported into the United States under general
license when accompanied by a non-Chinese certificate certified to by a

foreign government which is a party to a certification agreement. Certi
fication agreements were first entered into with Hong Kong, China

(Formosa), and the Republic of Korea.123 As of November 1, 1963, such
agreements were in effect with: Australia, Belgium, Canada, Federal Re
public of Germany, France, Hong Kong, India, Italy, Japan, Republic
of Korea, The Netherlands, Spain, Switzerland, Taiwan, United King
dom, and Viet Nam. It is necessary to check the regulations to determine
which commodities may be certified by which country.

Nationals Affected
The foreign assets control program defines specifically who will be

affected by its regulations. It also allows the Treasury Department some
discretion as to whom they may designate as "nationals" coming within
the regulations. Section 500.302 defines the term "nationals" as includ
ing:
(1) A subject or citizen of, or any person who has been within a foreign country,
whether domicile or resident therein or otherwise, at any time on or since the
"effective date".
(2) Any partnership, association, corporation, or other organization, organized
under the laws of which on or since the "effective date" had or has had its
principal place of business in a foreign country, or which on or since such effec
tive date was or has been controlled by, or a substantial part of the stock,
shares, bonds, debentures, notes, drafts, or other securities or obligations of
which, was or has been owned or controlled by, directly or indirectly, a foreign
country and/or one or more nationals thereof as defined in this section.
(3) Any person to the extent that such person is or has been, since the "effective
date" acting or purporting to act directly or indirectly for the benefit or on

behalf of any national of a foreign country, and
(4) Any person who there is reasonable cause to believe is a "national" as de
fined in this section.

121 17 Fed. Reg. 11718 (1952), amending 31 C.F.R. �� 500.204, 500.536, 500.537, and
500.538 (1950); 1953 Sec'y of the Treas. Ann. Rep. 68; see N.Y. Times, May 1, 1952,
p. 42, col. 2.

122 31 C.F.R. � 500.536 (1959).
123 1953 Sec'y of the Treas. Ann. Rep. 68; see N.Y. Times, May 1, 1952, p. 42, col. 2.
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It is further provided in subsection (b) of, section 500.302 that:

The Secretary of the Treasury retains full power to determine that any person
is or shall be deemed to be a "national" within the meaning of this section, and
to specify the foreign country of which such person is or shall be deemed
to be a national.124

The definition of a national contained in section 500.302 is the same

as that denned in Executive Order No. 8389, as amended, except for the
language in subsection (a)(1) of section 500.302. This section now in
cludes any person who "has been within" a foreign country, thus extend
ing its coverage beyond that of the Order.125
Foreign assets control, similar to the earlier foreign funds control,

also provides that a person may be a national of more than one country.
Thus, in section 500.303 it is stated that when the combined interests of
two or more foreign countries or materials thereof, "are sufficient in the
aggregate to constitute control or ownership of 25 per centum or more

of the stock ... of a partnership, association, corporation or other or

ganization," such partnership, etc., "shall be deemed to be a national of
each of such foreign countries."126
Thus, it is seen that the current foreign assets control program gives

the Treasury Department powers over assets and transactions similar to
those authorized during World War II by the foreign funds control
regulations. In addition to the powers already mentioned, the current

regulations also give the Secretary of the Treasury the power to require
full information concerning holdings in foreign property and to provide
for a census of all property in which China or Korea or any national of
either has an interest.127 This census includes Formosa and both North
and South Korea.128 The program has from time to time been expanded
to include other areas during such times as it was deemed in the national
interest to do so.

124 For examples where the Treasury Department has used this power to designate as na

tionals various parties and business concerns, see N.Y. Times, March 16, 1952, p. 21, col. 1;
March 17, 1952, p. 3, col. 1; March 18, 1952, p. 34, col. 4; March 22, 1952, p. 20, col. 6;
Oct. 23, 1954, p. 6, col. 2.

125 The language "has been within" was added to the section in 1952, two years after the

current foreign assets control regulations were issued. 17 Fed. Reg. 5343 (1952). The

broadened definition would seem to prevent any problem arising under foreign assets con

trol with respect to whether a person physically within a country was included within the

scope of the controls.
12� 31 C.F.R. � 500.303 (1959).
127 31 C.F.R. � 500.603 (1959).
128 31 C.F.R. � 500.603(g) (1959).
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EGYPTIAN ASSETS CONTROL

On July 31, 1956, the Secretary of the Treasury, acting as a conse

quence of the Suez Canal crisis, extended the foreign assets control

program to include assets of and transactions with Egypt and the Suez
Canal Company.129 Pursuant to this extension, two sets of regulations
were published on August 2, 195 6.130 The first set prohibited certain
transactions involving Egypt or the Suez Canal Company. The trans

actions prohibited were the same as those contained in the then-current

foreign assets control regulations,131 but pertained to transactions

by or on behalf of, or pursuant to the direction of Egypt, or the Suez Canal

Company ... or [if] such transactions involve property in which Egypt or the
Suez Canal Company, has at any time on or since the effective date of this
section had any interest of any nature whatsoever, direct or indirect.132

Thus, the terms "Egypt" and "Suez Canal Company" replaced "desig
nated foreign country or national thereof" used in the Communist
Chinese and North Korean parts of the program.
The second set of regulations contained a provision to the effect that

whenever the term "designated foreign country" is used in Part 500 of

Chapter 31 of the Code of Federal Regulations (all of which pertains to

foreign assets control) it shall be deemed to include Egypt for every
purpose of the part.133 Egyptian assets control was thus added to the

foreign assets control program in the same manner that countries were

included under the aegis of Executive Order 8389 during World War II
�that is by extending the schedule of designated foreign countries.134
On August 7, 1956, a general license was issued permitting current trans
actions but not affecting previously blocked property, thus reflecting a

general lessening of tension in the area.135 On May 1, 1958, the Egyptian
assets control regulations were revoked.136

129 21 Fed. Reg. 5777 (1956).
130 Ibid.
131 See language of � 500.201 at text accompanying note 112 supra.
132 21 Fed. Reg. 5777 (1956).
133 Ibid.
134 See note 6 supra.
135 21 Fed. Reg. 5861 (1956). By August 7, 1956, the Suez Canal crisis had become less

acute from the standpoint of the United States. The threat of mihtary intervention by Great
Britain and France was less severe, and on the next day it appeared as though Russia would
attend a United States proposed conference on the situation in London. See N.Y. Times,
Aug. 8, 1956, p. 1, col. 1 ; Aug. 9, 1956, p. 3, col. 2.

136 23 Fed. Reg. 2966 (1958).
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CUBAN ASSETS CONTROL

As a result of the spread of communism to Cuba and consistent with
the conviction of the United States Congress "that the peace of the world
and the security of the United States are endangered so long as interna
tional communism continues ... to keep under domination peoples once

free" the Foreign Assistance Act of 1961 137 was passed. Acting within the
authority given to him by that act,138 the President, on February 6, 1962,
proclaimed an embargo upon trade between the United States and Cuba.139
The purpose of the embargo was to deprive Cuba of the dollar exchange
it had been deriving from exports to the United States which in turn
would reduce Cuba's capacity to engage in acts of aggression, subversion,
or other activities endangering the security of the United States and other
nations of the Western Hemisphere.140 In order to carry out the purposes
of the embargo effectively, and acting under the authority given him by
the Executive Proclamation, the Secretary of the Treasury simultaneously
issued Cuban import regulations. These regulations prohibited un

licensed importation into the United States of all goods of Cuban origin
and all goods coming from or through Cuba.141 A few weeks later, in
March 1962, the regulations were amended "to prohibit the unlicensed

importation, or other transactions incidental to the importation, of mer
chandise made or derived in whole or in part of Cuban articles."142 The

purpose of this amendment was to extend the regulations to cover goods
manufactured in other countries, but containing Cuban components.143
On July 8, 1963 the Cuban import regulations were revoked and the

Cuban assets control was initiated.144 The regulations issued for the
Cuban assets control program are basically the same as the foreign
assets control regulations (applied to Communist China and North

137 75 Stat. 424, 22 U.S.C. �� 2151-2406 (Supp. IV, 1963).
138 Section 620(a) of the Foreign Assistance Act provides:
No assistance shall be furnished under this Act to the present government of Cuba;
nor shall any such assistance be furnished to any country which furnishes assistance
to the present government of Cuba unless the President determines that such assistance
is in the national interest of the United States. As an additional means of implementing
and carrying into effect the policy of the preceding sentence, the President is authorized
to establish and maintain a total embargo upon all trade between the United States
and Cuba.

75 Stat. 444 (1961), as amended, 22 U.S.C. � 2370(a) (Supp. IV, 1963).
13� Exec. Proc. No. 3447, 27 Fed. Reg. 1085 (1962).
140 46 Dep't State Bull. 283 (1962).
141 27 Fed. Reg. 1116 (1962).
142 27 Fed. Reg. 2765 (1962).
143 1962 Sec'y Treas. Ann. Rep. 98.
144 28 Fed. Reg. 6974-85 (1963).
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Korea). They prohibit all unlicensed financial and commercial trans

actions with Cuba or nationals thereof. Furthermore, they apply
specifically to the same types of transactions.145 On January 31, 1964, the
Treasury issued regulations for a census of Cuban property which are

quite similar to those issued under foreign assets control in their re

quirement of full information concerning holdings of foreign property.146
There are, however, two distinct differences.

The first difference is that whereas the foreign assets control con

tains a list of presumptively Chinese goods which may not be imported
except under the certification procedure discussed above, no such list of

presumptively Cuban goods appears in the Cuban assets control regula
tions. The current regulations merely specify that except as specified by
the Secretary of the Treasury,
[N]o person subject to the jurisdiction of the United States may purchase, trans
port, import, or otherwise deal in or engage in any transaction with respect to
any merchandise outside the United States if such merchandise:
(1) Is of Cuban origin; or

(2) Is or has been located in or transported from or through Cuba; or

(3) Is made or derived in whole or in part of any article which is the growth,
produce or manufacture of Cuba.147

The second and perhaps more important difference between Cuban
assets control regulations and foreign assets control was pointed out
in a speech by Stanley Sommerfield, chief counsel of foreign assets

control, when he outlined the basic purposes of the Cuban control
program as follows :

(1) isolating Cuba,
(2) protecting Cubans from having their assets in the United States confiscated
by Cuban authorities,
(3) preserving Cuban assets for future disposition,
(4) implementing of our economic defense program by (a) denying Cuba access

to dollar earnings and (b) denying Cuba access to dollar financial facilities.148

It is interesting to note that these purposes compare closely with Mr. Som-
merfield's analysis of the purposes of foreign assets control except that
the latter program was designed to implement economic defense "by
forbidding U.S. controlled firms from selling goods to or buying goods

145 Compare 31 C.F.R. �� 500.201-02 (1959), with 28 Fed. Reg. 6975 (1963).
146 29 Fed. Reg. 1617 (1964). Compare 31 C.F.R. � 500.603 (1959).
147 28 Fed. Reg. 6976 (1963). Compare 31 C.F.R. � 500.204 (1959).
148 See speech cited note 107 supra. These are basically the same purposes underlying both

the World War II freezing program and the Communist Chinese freezing program.
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from China."149 In Cuban assets control it is specifically provided in
section 515.541 that certain transactions by nonbanking organizations in
foreign countries owned by persons in the United States are authorized.150
Thus, although the language "person subject to the United States" used
in section 515.204 of the regulations would indicate that business
organizations in foreign countries were included,151 section 515.541 con

stitutes an exception to the inclusive language of section 515.204. The

exception is limited to exchanges involving neither American dollars nor

transport aboard a vessel owned or controlled by United States in
terests.152 The reason for the exemption is basically one of foreign policy
arising out of difficulties with foreign countries because of their dislike
of the applications of our regulations to subsidiaries in their country.

IV

Court Cases DealingWith Present Controls

Recently decided cases concerning foreign assets control have gen
erally dealt with the question whether the Treasury Department had

authority to act, what type of transaction or merchandise was intended to

149 Ibid.
150 29 Fed. Reg. 6984 (1964). The text of the entire section is as follows:

Certain transactions by non-banking organizations in foreign countries owned
or controlled by persons in the United States.
(a) Except as provided in paragraphs (b), (c), (d), and (e) of this section,
all transactions incidental to the conduct of business activities abroad engaged
in by any non-banking association, corporation, or other organization, which
is organized and doing business under the laws of any foreign country in the
authorized trade territory are hereby authorized.
(b) This section does not authorize any transactions involving United States
dollar accounts or any other property subject to the jurisdiction of the United
States.
(c) This section does not authorize any transaction involving the purchase or

sale or other transfer of any merchandise of United States origin or the ob
taining of a credit in connection therewith.
(d) This section does not authorize the transportation aboard any vessel
which is owned or controlled by any organization described in paragraph (a)
of this section of any merchandise from a designated foreign country to any
country or from any country directly or indirectly to a designated foreign
country.
(e) This section does not authorize any person subject to the jurisdiction of
the United States other than an organization described in paragraph (a) of
this section to engage in or participate in or be involved in any transaction.
For the purpose of this section only, no person shall be deemed to be engaged
in or participating in or involved in a transaction solely because of the fact
that he has a financial interest in any organization described in paragraph (a)
of this section.

151 See note 115 supra.
152 See Flynn, Trading with Communists: Use of Foreign Trade for Policy Objectives, 49

A.B.A.J. 1092, 1093 (1963).
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be blocked, and/or what affect a judgment would have on blocked

property.
One case in which the authority of the Treasury Department to issue

the regulations was put in issue was United States v. China Daily News.153
Here, an appeal was taken from a criminal conviction for violating the

Trading with the Enemy Act and the foreign assets control regulations.
Defendant argued that the delegation of power by the President to the

Secretary of the Treasury, made in 1942 pursuant to Section 5(b)(1) of
the Trading with the Enemy Act, had since become ineffective because
World War II had ended. The court upheld the authority of the Secretary
to issue the regulations, noting that the "World War II emergency had
not yet been declared terminated" at the time of the declaration of the

emergency in Korea.154 Furthermore, the preservation of the delegating
orders was declared as late as April 26, 1952 by issuance of Executive
Order 10348.155

Cases deciding the issue as to what kind of transactions or merchandise
are to be encompassed by the blocking regulations include United States
v. Wagman,156 United States v. Weishaupt,157 and United States v.

Broverman.158 In Wagman the United States District Court for the
Southern District of New York, held that the financing of purchases of
blocked merchandise (Chinese hog bristles) came within the proscription
of foreign assets control. The court rejected an argument based on

ejusdem generis, stating that the doctrine should be used to interpret
statutes, not to defeat their purpose.159 In the Weishaupt case, the Eastern
District of New York held postage stamps to be merchandise within the
regulations (although not listed in section 500.204). The court answered
an argument to the contrary stating:

!53 224 F.2d 670 (2d Cir.), cert, denied, 350 U.S. 885 (1955).
154 Id. at 672.
155 17 Fed. Reg. 3769 (1952). There are several other cases in which the authority of the

Secretary to issue regulations has been raised. See, e.g., Wagman v. Arnold, 257 F.2d 272
(2d Cir. 1958) (Trading with the Enemy Act gave President authority to pass power to

Treasury) ; United States v. Wagman, 168 F. Supp. 248 (S.D.N.Y. 1958) (regulations up
held as not being too vague) ; United States v. Weishaupt, 167 F. Supp. 211 (E.D.N.Y.
1958) (citing China Daily News). The Wagman v. Arnold case also upheld the subpoena
power of the Foreign Assets Control Division. Accord, In re Indusco, Inc., 15 F.R.D. 7
(S.D .N.Y. 1953).
156 Supra note 155.
157 167 F. Supp. 211 (E.D.N.Y. 1958).
158 180 F. Supp. 631 (S.D.N.Y. 1959).
159 168 F. Supp. at 250.
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That argument is specious, for it was the palpable intent of the regulations to

prevent the giving of economic aid and comfort to Communist China by denying
her and her nationals, except upon issuance of a license therefore, an American
market for their goods, regardless of the nature or character thereof.160

The Broverman case arose on a motion to dismiss an indictment
charging violations of the foreign assets control regulations by import
ing merchandise in which Communist China or a national thereof had an

interest. The court rejected the defendant's argument that Section 5(b) of
the Trading with the Enemy Act (under which the regulations are

authorized) requires as an essential element of the offense that the im

ported products have an "enemy taint." This argument had been based on

an erroneous reading of Clark v. Uebersee-Finanz Korporation161 which
had held that a party free of enemy taint could maintain a suit under
Section 9(a) of the Trading with the Enemy Act to recover back property
vested under section 5(b). The Broverman court then considered
whether merchandise which is outside the United States and which
has its origin in China is property in which "any foreign country
or national thereof has any interest." The court held that it was, pointing
to the definitions contained in the foreign funds control regulations
which manifest a purpose to give broad application to the words "any
interest." The court also held that the indictment need not state the dates
when the goods originated in China.
The third class of recently decided cases discussed the effect of judg

ments on blocked property, or more specifically, whether judgments can

be entered with respect to any property in a blocked account absent a

license permitting such entry of judgment. This was the precise issue
in Chase Manhattan Bank v. United China Syndicate, Ltd.162 The Chase
Manhattan Bank brought an interpleader action to determine which of
two claimants were entitled to funds in a blocked account. One claimant
failed to answer formally; the other (United China Syndicate, Ltd., Hong
Kong) moved for default judgment. However, since the first claimant had

ieo 167 F. Supp. at 213. Landes v. Humphreys, 101 U.S. App. D.C. 16, 246 F.2d 703

(1957), is a case which challenged the Treasury Department's inspection procedure in deter

mining goods to be admitted. A number of bales of cassia were excluded from importation
when they were determined not to be free of cassia of Chinese origin. The court determined

that the setting up of inspection procedures was within the discretion of the Treasury De

partment. See also United States v. Broverman, 180 F. Supp. 631 (S.D.N.Y. 1959), where

it was held that the merchandise need not have an "enemy" taint in order to be included
in foreign assets control. It was only necessary that Communist China or a national thereof

had an interest.
i6i 332 U.S. 480 (1947).
i�2 180 F. Supp. 848 (S.D.N.Y. 1960).



1964] Foreign Property Controls 797

sent letters to the court, its answers were acceptable. The Treasury De

partment had also written a letter stating that "a Treasury license is

required not only for the payment of funds or the delivery of securities
from a blocked account, but also . . . before any judicial process can

affect any property in a blocked account."163 The court based its reason

ing on these letters and section 500.504 of the foreign assets control

regulations which do not permit:
The entry of any judgment or of any decree or order of similar or analogous
effect upon any judgment book, minute book, journal or otherwise, or the

docketing of any judgment in any docket book, or the filing of any judgment
roll or the taking of any other similar or analogous action, [when there exists
an interest of any designated national].164

On the strength of the above language and the letters from the Treasury
the court held that since there was no license and the account was

blocked, no judgment could be granted.
The decision appears to be erroneous. The granting of a judgment by

the court would not "affect" the blocked property. Execution or other

process which would result in any change in title to the blocked property
would require a license. The facts seem analogous to those involved in
the first Zittman case165 which arose under the earlier foreign funds con

trol regulations. Indeed, the judgment here would seem to have less effect
on the blocked property than the court's action in the first Zittman case.

The two Zittman cases and other cases decided under foreign funds
control establish the authority of a court to entertain a suit and render

judgment provided that no interest in the blocked property is passed
without a license. It is difficult to see why attachment and granting of

judgment under foreign funds control is consistent with the freezing
program, but the granting of a judgment under foreign assets control is
inconsistent with that same program.
Section 500.504 does exclude the "entry of any judgment . . . upon any

judgment book . . . ." It does not, however, prohibit the issuance or

granting of a judgment. The requirement for a license before a judgment
can be docketed or entered in a judgment book may be considered as

having logic to support it in those jurisdictions where such entry as

docketing affects a transfer of an interest in property,166 but even this

reasoning cannot be applied to the granting of a judgment.
163 Id. at 849.
164 31 C.F.R. � 500.504 (1959).
165 See text accompanying note 28 supra.
166 xnis argument is subject to the criticism that local rules, purporting to create property

interests in blocked property, without license, must bow to the national program embodied
in the freezing controls. Cf. Propper v. Clark, 337 U.S. 472, 485 (1949).
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The position taken by the court in the Chase Manhattan Bank case is
difficult to reconcile with the position taken by the United States in its
brief before the Supreme Court as amicus curiae for the recently decided
case of Banco Nacional de Cuba v. Sabbatino.167 The United States
discussed the Cuban assets control as follows:

In the event of a judgment in favor of petitioner Banco Nacional, in this case,
these Regulations would prohibit the execution or other enforcement of such
judgment without a license by the Office of Foreign Assets Control of the
Treasury Department. It would not be in accordance with present Treasury
policy to license any transfer which would have the effect of unblocking the
sugar's proceeds should petitioner ultimately prevail here. However in the view
of the Treasury the regulations impose no barrier to the continuation of the

litigation in this case, nor the entry of a judgment for petitioner.168

The Supreme Court, although not mentioning this point in the opinion, at
least impliedly agreed with the Government's position that judgment
could be rendered for petitioner by reversing a judgment against
petitioner and remanding to the district court.
The Chase Manhattan Bank case is distinguishable on its facts from

Sabbatino in that the latter did not involve assets in a blocked account.

It was, however, a suit instituted by a designated national, and judicial
proceedings are prohibited under sections 515.201 and 515.203169 of Cu
ban assets control, even where blocked property is not involved. This
factual distinction would not seem to support a rule different from the one

set forth by the Government in the Sabbatino brief. There seems to be no

logical reason for such a difference. None of the objectives of the foreign
funds control regulations were adversely affected by allowing courts to

render judgments dealing with blocked property, and similarly the

purposes behind foreign assets control (which are the same as those
involved in foreign funds control) would not suffer. If a judgment had
been rendered in the Chase Manhattan Bank case in favor of the Hong
Kong bank, the blocked fund would still be under the control of the

Treasury Department and no interest therein would be affected. Treasury
could then either license or refuse to license a transfer of the funds to the

Hong Kong bank.
Conclusion

The United States, prior to its entry into the Second World War,
recognized the economic warfare and self-defense aspects of international

!�7 84 Sup. Ct. 923 (1964).
168 Brief for United States as Amicus Curiae, p. 33 n.31.
169 31 C.F.R. �� 515.201, 515.203 (Supp. 1963).
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trade. This knowledge has been used as various international crises have
arisen. Proceeding under the emergency powers contained in the Trading
with the Enemy Act, the Government has acted to prevent the use of the
financial facilities of the United States in ways harmful to the national
interest. At the present time, the foreign assets and Cuban assets con

trol programs seek to implement American economic defenses by with

drawing' American markets from the trade of Communist China, North
Korea, and Cuba, thereby denying these countries access to American
dollar exchange. The present controls have the effect of prohibiting trade
between the United States and Communist China, North Korea, and
Cuba as well as immobilizing the assets in the United States of nationals
of these countries so that no interests therein may pass without the stamp
of government approval.



THE PROTECTION OF HUMAN RIGHTS BY
INTERNATIONAL LEGAL PROCEDURE

Hermann Mosler*

The author reviews the progress of the European Convention for the Pro
tection of Human Rights and Fundamental Freedoms in the ten years since
its ratification. He compares the catalogue of rights and system of procedure
established by the Convention with various other attempts to achieve the
protection of rights through international procedure. Dr. Mosler notes that
the Convention has generally been effective in maintaining a basic standard
of human rights in the member States. He concludes that further success

can be realized by permitting individual as well as state applications to be
brought before the Court of Human Rights, and by allowing the court
to exercise greater authority in the determination of the admissibility of
applications.

Introduction

In September 1963, the Consultative Assembly of the Council of
Europe celebrated in solemn session the tenth anniversary of the rati
fication of the European Convention for the Protection of Human Rights
and Fundamental Freedoms.1 On this occasion the cornerstone for a

* Professor of Law, Heidelberg University; Judge, European Court of Human Rights;
Director, Max Planck Institute for Foreign and Public International Law; Visiting Pro

fessor, Georgetown University Law Center, 1950. The author wishes to thank W. Morvay,
Assessor, Heidelberg, and S. A. Benton, New York, for translating this article from the
German.

1 The Convention was signed in Rome on November 4, 1950 and went into force on

September 3, 1953, after the requisite number of ratifications had been deposited. A Pro
tocol containing three additional rights, signed on March 20, 1952, went into force on

May 18, 1954. Three additional Protocols, dealing with the competency of the European
Court of Human Rights to render advisory opinions in certain cases, amendments to the

provisions of the Convention concerning the Commission of Human Rights, and additional
substantive rights, have been opened for ratification but have not yet entered into force.

The text of the Convention [hereinafter cited by art.] is published in 1 Yearbook of the

European Convention on Human Rights 4 (1959) (vol. l is entitled European Commission
of Human Rights: Documents and Decisions) [hereinafter cited as Yearbook] ; the first

Protocol is found in 1 Yearbook 36 (1959), and the second, third and fourth Protocols

are published in the Council of Europe News, New Species, No. 29, p. 2 (Nov. 1963)
[hereinafter cited as News]. See generally Weil, The European Convention on Human

Rights: Background, Development and Prospects (1963) ; Bement, The European Con

vention for the Protection of Human Rights and Fundamental Freedoms, 24 U. Pitt.

L. Rev. 563 (1963) ; Weil, The Evolution of the European Convention on Human Rights,
57 Am. J. Int'l L. 804 (1963).
The following discussion treats the Convention in its broadest sense, including the Con-

800
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"House of Human Rights" was laid near the building which houses the
Council of Europe in Strasbourg; it is to provide accommodations for
the European Court of Human Rights, the European Commission of
Human Rights, and the Department of Human Rights of the Council
of Europe. The Secretary General2 of the Council of Europe declared
with pride in his address that the ideological breach in the system of

sovereign States had been opened. The President of the court3 and the
President of the Commission4 attributed the effectiveness of the Con
vention to the homogeneity and to the common convictions of the Euro

pean countries; there was better progress in regional spheres than in
the universal sphere of the United Nations. However, one critical voice
was heard in this account of success. It was not directed against the
work of the Commission and the court, but it strongly admonished
those States of the Council of Europe which had not yet ratified the Con
vention, States which had ratified it without recognizing the right of in
dividuals to bring applications before the Commission, and States which
had not yet taken the opportunity to submit themselves to the juris
diction of the court.5 This criticism by the President of the Legal Com
mission of the Consultative Assembly6 is in context with the repeated
attempts of the Consultative Assembly to extend as far as possible the

protection of human rights within the community of the Council of
Europe./

vention of 1950 and its four Protocols. The Protocols serve to complete the Convention in
its substantive aspects and to broaden the common standard of human rights in the com

munity of participating States.
2 Ludovico Benvenuit (Italy).
3 Lord McNair (United Kingdom, former President of International Court of Justice).
4 Sture Petren (Sweden).
5 Ratification of the Convention implies recognition of the jurisdiction of the Commis

sion to examine violations only insofar as a participating State alleges the violation of a

provision of the Convention by another participating State (art. 24, applications by one

State against another). In order to establish the authority of the Commission to accept
applications from natural persons, nongovernmental organizations, and personal associa
tions alleging to be affected by the violation of rights protected by the Convention (art.
25, so-called individual application), a special declaration by the participating State is
required. The same applies to the submission of the States to the jurisdiction of the court

(art. 46).
6 Hermod Lannung (Denmark).
7 See, e.g., Recommendations Nos. 231, 232, 233 in Mosler, Organization und Verfahren

des Europaischen Gerichtshofs fiir Menschenrechte, 20 Zeitschrift fur Auslandisches
Offentliches Recht und Volkerrecht 415, 422 (1960). The recommendations were not

adopted.
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It is significant that the work of the Commission and the court was

the focus of the ceremony. These organs are in fact the revolutionary
innovations which essentially distinguish the Convention from all pre
vious attempts to protect the rights of the individual by international
measures. There are no other institutions of a similar kind in existence
at the present time. The Commission and the court, and, under cer

tain conditions, the Committee of Ministers, a political organ of the
States united in the Council of Europe, together form the first inter
national organization for the enforcement of rights which belong to in
dividual persons as such, without regard to nationality.8

Survey of Practice

Before we form a judgment as to what extent the pride in achieve
ment and the criticism of inadequacies are justified, and before we ask
ourselves what possibilities for progress in the international protection
of human rights present themselves, a look at the statistics will give us

a preliminary idea of the extent to which the three bodies have been
utilized, although such figures admittedly reveal nothing of the im
portance of the cases dealt with. One must see them in relation to the
particular human rights safeguarded in the Convention and in relation
to the particular States accused of violating the Convention. One must
further remember that a case is often typical of many cases and that
several cases of the same type are occasionally brought before the
Commission as separate applications. Fully aware of these uncertainties,
I refer to the latest statistics.

INDIVIDUAL APPLICATIONS

Since July 5, 1955, the Commission has had authority to receive in
dividual applications.9 During the eight and a half years ending De
cember 31, 1963, 2,095 individual applications directed against one of

8 Every application, whether submitted by a State or by an individual, is first dealt
with by the Commission (arts. 24-27). If the Commission does not accept the application,
the decision is conclusive. If the Commission accepts the application it encourages a

friendly settlement between the parties (art. 28). If this procedure is not successful, the
Commission drafts a report and submits it to the Committee of Ministers (art. 31). Within
three months after the submission of the report the matter can be brought before the court

(art. 48); otherwise, the Committee of Ministers decides the matter (art. 32).
9 At this time the authority of the Commission to receive individual applications was

recognized by six participating States, thereby fulfilling the condition required for the
exercise of this authority (art. 25). By December 31, 1963, the following States had

recognized this authority: Austria, Belgium, Denmark, the Federal Republic of Germany,
Iceland, Ireland, Luxembourg, the Netherlands, Norway, and Sweden. News, No. 24 (Supp.
Jan. 1963).
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the ten States which have submitted themselves to this procedure have
been registered by the Commission. 1,252 of the applications concerned
the Federal Republic of Germany. Austria and Belgium follow with
473 and 212 respectively. In view of the population of Austria and the
fact that Austria did not recognize the right to bring individual applica
tions until 1958, it appears that applications originate from that country
at a relatively higher rate than from any other country.
The large number of applications originating in the Federal Republic

of Germany is surprising if one realizes that, among all member States
of the Council of Europe, it possesses the most highly developed system
for the protection of rights. The general clause of article 19, paragraph
4 of the German Constitution, according to which anyone can complain
to a court for the violation of rights by State action, and the system
of appeals, which in many cases includes the Federal Constitutional
Court, guarantee that recourse to the Commission will appear promising
only in exceptional cases. The fact that almost two-thirds of the cases

originate in the Federal Republic of Germany is not surprising, how
ever, if one keeps in mind that the Federal Republic of Germany is
the only large country which has recognized the right to bring individual
applications to the Commission. The apparently unfavorable image of
the Federal Republic has to be explained by the fact that it has a larger
population than any other State recognizing the right to bring individual
applications. Useful conclusions will not be possible until France, which
is not even a party to the Convention, Italy, and Great Britain have
taken that step.
Of the 2,095 individual applications mentioned above, 27 have been

wholly or partially accepted and 1,600 have not been declared accepted.
None of the applications against Germany has been accepted. As of
December 31, 1963, the remaining applications were still pending.
Two of the cases accepted were referred to the court by the Com

mission after it had delivered its report. These two cases were decided
by judgments.10 Of the remaining cases five were decided by the Com
mittee of Ministers.11

10 Lawless v. Republic of Ireland, 2 Yearbook 308 (1960) (application accepted) ; 3
Yearbook 308 (1961) (decision to proceed on the merits) ; 4 Yearbook 438 (1962) (de
cision that the Convention had not been violated) ; De Becker v. Belgium, 2 Yearbook 214

(1960) (application accepted) ; Publications of the European Court of Human Rights,
Series B: Pleadings, Oral Arguments, Documents, 1962, De Becker Case (report of the

Commission) ; Publications of the European Court of Human Rights, Series A: Judgments
and Decisions, 1962, De Becker Case (judgment of the court of March 27, 1962).

11 Nielsen v. Denmark, 4 Yearbook 590 (1962); Ofner v. Austria, News, No. 26 (May
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APPLICATIONS BY THE STATES

Since its creation the Commission has received three applications
brought by one State against another. The first two cases, brought by
Greece against the United Kingdom, concerned the conduct of British
authorities in Cyprus during its struggle for independence. The Com
mission accepted the application in part and heard evidence in Cyprus.
However, decision was never rendered because the question of independ
ence was solved by diplomatic negotiations; thus, the application became
moot.12 The third application was brought by Austria against Italy,13
concerning the conduct of Italian authorities in a political murder case

in South Tyrol. The Commission delivered its report to the Committee
of Ministers which decided, in conformity with the Commission, that
there was no violation of the Convention.14

CONCLUSIONS FROM THE STATISTICS

The low number of applications accepted by the Commission should
not lead to the false impression that its work has been without relevance
to the application of the Convention in the participating States in all
other cases. The decisions not accepting applications give thorough
reasons15 if the inadmissibility arises from clear violations of rules of

procedure, such as the failure to apply within the required time or the
failure to exhaust local remedies.16
Often there are explanations which interpret the scope of the rights

guaranteed in the Convention and clarify why the right claimed by the

applicant is not covered by the provisions of the Convention. Such de-

1963); Hopfinger v. Austria, ibid.; Patacki v. Austria, News, No. 29, p. 1 (Nov. 1963);
Dunshirn v. Austria, ibid. The Commission's report in Nielsen is published in 4 Yearbook
494 (1962). The applications in each of the cases are also published in the Yearbook.

Nielsen^ Application 343/57, 2 Yearbook 412 (1960); Ofner, Application 524/59, 3 Year

book 322 (1961); Hopfinger, Application 617/59, 3 Yearbook 370 (1961); Patacki, Ap
plication 596/59, 3 Yearbook 356 (1961) ; Dunshirn, Application 789/60, 4 Yearbook 186

(1962).
12 Greece v. Great Britain, 1 Yearbook 128, 130 (1959) (application accepted) ; 2 Year

book 186, 196 (1960) (procedure discontinued since the conditions in Cyprus had been sub

stantially changed by agreements which laid the foundation for Cyprus' independence).
13 Austria v. Italy, 4 Yearbook 116 (1962) (Pfunders case).
14 However, the Committee took notice of the recommendation of the Commission that

a grant of pardon in favor of the accused would be desirable. See News, No. 29, p. 2 (Nov.
1963).

15 The most important decisions of the Commission are reported in the Yearbook.
16 Art. 26.
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cisions are of fundamental importance for comparable cases. I would
like to illustrate this with two examples.
(1) The Communist Party of Germany, which had been outlawed

by judgment of the Federal Constitutional Court,17 alleged violation of
the provisions of the Convention concerning freedom of thought, free
dom of expression, and freedom of assembly.18 The Commission did
not accept the application, relying upon article 17, according to which
no provision of the Convention may be interpreted to establish the right
to pursue an activity or to commit an act which is directed toward de
struction of the rights and freedoms laid down in the Convention, or

toward limiting these rights and freedoms further than allowed in the
Convention.19 The Commission further declared that the Communist
Party could not rely upon those three freedoms, because the pursuit of
the traditional goals of the Communist Party includes the establishment
of the dictatorship of the proletariat, which regime is incompatible with
the Convention.20

(2) A case which did not define the limits of a freedom, but dealt
with an important condition of procedure, concerned the question
whether an application can be brought against the Federal Republic
of Germany with regard to a decision of an authority which had been
established in Germany by the former occupation powers.21
A similar case concerned an international court which exercises juris

diction in Germany and had been established by the Convention on

the settlement of matters arising out of the war and the occupation of
October 23, 1954.22 The Commission decided that a State cannot be
held responsible for the decisions of a foreign or international court
which has its seat and exercises its functions in the territory of the
State without the State having any supervision over the court.23

17 Judgment of Aug. 17, 1956, Bundesverfassungsgericht (I. Senat.), 5 Entscheidungen
des Bundesvervaltungsgerichts 85 (Ger. Fed. Rep.). The decision is based on art. 21, � 2

of the German Constitution, which is similar to art. 17 of the Convention.
18 Arts. 9, 10, 11.
19 Decision of July 20, 1957, 1 Yearbook 222 (1959) ; see Manual, European Conven

tion on Human Rights 70 (1963) ; Wiebringhaus, Die Romkonvention Fur Menschenrechte
in der Praxis der Strassburger Menschenrechtskommission, n.3A to art. 17 (1959).

20 1 Yearbook at 225; see Manual, supra note 19, at 90; Wiebringhaus, supra note 19,
n.3D to art. 1, n.3G to art. 25.
21 The case involved a decision of the United States Court of Restitution Appeals.

Decision of March 8, 1957, 1 Yearbook 167 (1959).
22 Decision of June 10, 1958, 2 Yearbook 256 (1960).
23 Id. at 294-96.
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Procedure Before the Court and the Committee of Ministers
As we have seen, only two cases have been brought before the court.

But we shall see that they concerned matters of importance far beyond
the facts involved. Surprisingly, nearly all of the practical work in
volved in the system of protecting rights as established by the Con
vention lies with the Commission. This situation results from the low
number of applications accepted. The decisions of the Commission are

conclusive if an application is not accepted. As soon as an application
is accepted the Commission proceeds to investigate and to mediate, but
it does not act as a court. Thus it cannot decide whether a violation of
the Convention has occurred.24 The question of whether the Commission
refers the decision to the court, which provides all legal guarantees, or
leaves it to the Committee of Ministers, is decided, as past practice has
shown, on the criterion of whether the case, in the opinion of the Com
mission, has become ripe for decision in the proceedings held before
it or whether the case requires a solution of legal issues. In fact, the
Committee of Ministers in the six cases which it has decided agreed with
the report of the Commission that the Convention had not been vio
lated.25
The Convention permits the Commission, the member State of which

the injured person is a national, the member State against which the

application is directed and�in the case of an application by one State

against another�the member State which has applied to the Commission
to bring the case before the court.26 However, only the first possibility
has been utilized. Other reasons for the fact that the court has
heard only two cases up to the present are its late establishment�it
was established in 1959 after eight States had recognized its jurisdic
tion27�and the relatively small number of participating States. Along
with Germany only Austria, Belgium, Denmark, Iceland, Ireland, Lux
embourg, and the Netherlands have recognized the jurisdiction of the
court. The other member States can be brought only before the Committee
of Ministers. It should also be noted that the right to bring individual

applications has, as we have seen, been recognized only in some of the
member States. Those States not recognizing this right can be brought
24 According to the third Protocol, the Commission may reject an application which

has been accepted if it discovers a ground of inadmissibility after acceptance of the

application. News, No. 29, p. 2 (Nov. 1963).
25 Cases cited notes 11 and 13 supra.
2� Art. 48.
27 Art. 46.
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before the Commission and, if no friendly settlement results, before the
Committee of Ministers only under the condition that another party to

the Convention file the application. Whether this occurs will generally
depend on the political relations existing between the State submitting
the application and the State accused of the violation. The two applica
tions by Greece against Great Britain concerning the treatment of Cyp-
riots and the application by Austria against Italy concerning proceed
ings against South Tyrolese offer examples.28 This risk exists for all
States which have ratified the Convention. There are possible situations,
for example, the suppression of internal unrest, where application to the
Commission is a useful weapon which might be used by other States.

Questions of Municipal Law and of National Emergencies

The discussions concerning the procedure employed by the institu
tions of the Convention have ignored an important consideration without
which the importance of the Convention cannot be appreciated. In a

community based on the rule of law as it generally exists in the member
States of the Council of Europe, violations of rights guaranteed by the
Convention will occur rather infrequently. It is submitted that the
member States will usually respect the Convention. For most member
States of the Convention the rights protected therein merely constitute
a common minimum standard which in many respects is exceeded by
the municipal law in force. In these countries there is certainly no need
for intervention by the organs of the Convention in order to prevent
serious disrespect for human dignity. But the common standard guar
anteed by the Convention is of great importance for the further integra
tion of the European countries in the political as well as the economic
field.

There are situations, however, in which municipal law does not meet
the standard of the Convention. Control by the Strasbourg authorities
is necessary in those cases where antiquated municipal laws have not

yet been adapted to the standard of the Convention. This was the
reason for a number of individual applications against Austria which
challenged the continuing force of certain of their procedural provisions
as contrary to article 6 of the Convention�principles of legal pro
cedure29�and in the De Becker case the issue was the compatibility

28 Cases cited notes 12 and 13 supra.
29 Ofner, Hopfinger, Patacki and Dunshirn cases cited note 11 supra; see Manual, supra

note 19, at 27-37.
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of a provision of the Belgian Criminal Code with freedom of expres
sion.30
Another group of cases where intervention by the Strasbourg author

ities is necessary are the cases of internal emergencies within the member
States. According to article 15 of the Convention, in case of war or

other public emergencies which threaten the life of the country, the
member State may take such measures, suspending the obligations
arising from the Convention, as are demanded by the situation. Great
Britain has done so in the face of uprisings in its colonies and Turkey
has done so in the face of its internal unrest. The State is obliged to

inform the Secretary General upon his request about the measures

taken, their reasons, and the date on which they are rescinded.31 How

ever, there are some articles of the Convention which may not be sus

pended, specifically those most closely connected with the requirements
of humanity.32 Moreover, in the Lawless case, the court did not accept
as conclusive the declaration of the Republic of Ireland that arrest or
detention had been effected under emergency conditions. To the con

trary, it examined the facts in order to determine whether such an

emergency actually existed. As a result it approved the declaration of the
Irish government.33 The importance of the decision lies in the fact that
the court claimed the right to review declarations of the member States
made under article 15. Moreover, even in cases of actual emergency it
continues to apply those provisions already mentioned which are not

subject to suspension.
It is submitted that, compatible with the idea that the member States

should conform their municipal law to the standard of the Convention,
the principle of nondiscrimination established by article 14 of the Con
vention in regard to the application of guaranteed rights should be

subject to uniform interpretation by the organs of the Convention.

Unfortunately, past practice provides little precedent in this regard.
Forming a judgment about the progress of international protection

of human rights by the Convention requires knowledge of two subjects:
We must know which rights the Convention protects and to what ex

tent these rights may be limited by the State. Further, we must

so Art. 10.
si Art. 57.
32 Arts. 2; 3; 4, fl 1; 7.
33 4 Yearbook at 470-74. See generally O'Higgins, Lawless Case, 1962 Camb. L.J. 234;

Huber, Der Hauptentscheid des Europaischen Gerichtshofs fiir Menschenrechte in der

Sache Lawless, 21 Zeitschrift 649 (1961).
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compare the standard of human rights established by the Convention
with the previous requirements of international law in general and with
its present requirements outside the States adhering to the European
Convention.

Rights and Freedoms of the Convention

The rights and freedoms which the member States assure to every
one may be classified as follows:

a) The provisions relating to life and human dignity. These are the

right to life connected with the prohibition against deprivation thereof;
the prohibition against torture or inhuman or degrading punishment or
treatment; and the prohibition against slavery, servitude, and forced or

compulsory labor.34

b) A second group concerns the right to liberty and security in con

nection with rules for judicial procedure and the prohibition against ex
post facto laws. Also in this group belongs the prohibition against dep
rivation of liberty for nonfulfillment of contractual obligations; i.e.,
the prohibition against imprisonment for debt.35
c) Private and family life, including home and correspondence, are

the subjects of another article;36 in this context the right to marry and to
found a family must also be mentioned.37

d) Another group of rights concerns the development of the individual
in the community. Freedom of thought, freedom of conscience, and free
dom of religion form the transition from the rights in the private sphere
to those protecting the activities of the individual in relation to other

persons.38 Furthermore, freedom of expression and information, and
freedom of assembly and association are guaranteed,39 and in the Fourth
Protocol the freedom of movement, including the right to leave one's
own country, is now also protected. The counterpart to this last men
tioned right is the prohibition against expulsion of citizens and the mass

deportation of aliens and stateless persons. This admittedly does not

recognize a so-called right to a homeland, but it guarantees at least the
right to remain in one's own country.
e) The First Protocol contains a much discussed provision prohibiting
34 Arts. 2, 3, 4.
35 Arts. 5, 6, 7.
36 Art. 8.
37 Art. 12.
38 Art. 9.
39 Arts. 10, 11.
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the deprivation of a person's right to education. A positive obligation
of the State to provide educational opportunities was not established.
Very controversial was the obligation of the State, in the exercise of its
duties in the field of education, to respect the right of parents to ensure
education according to their own religious and philosophical convictions.40
f ) Another subject, the "right of property," was so controversial that

it could not be included in the Convention but only in the Protocol.41
The initial argument, that economic rights do not belong in a treaty
which concerns political rights, was successfully countered by the argu
ment that property is a right inseparably connected with the individual
and that it is the basis of a sound family life. Furthermore, protection
against confiscation, which has occurred in totalitarian States, was con

sidered an essential guarantee among the rights of individuals.42 The re

sulting formulation is a compromise between the view that the right of
property is essential for the individual and the opposing social view of
property. The right of the State to expropriate in the public interest and
within the limits of its laws and the general principles of international
law was contrasted with the proclamation affirming the right of every
natural and legal person to respect for private property. A provision
providing for compensation in case of expropriation was, although sug
gested, not included in the Convention.43

40 First Protocol, art. 2. When signing the Protocol the representative of the United

Kingdom made the following reservation:
At the time of signing the present Protocol, I declare that, in view of certain pro
visions of the Education Acts in force in the United Kingdom, the principle affirmed
in the second sentence of Article 2 is accepted by the United Kingdom only so far
as it is compatible with the provision of efficient instruction and training, and the
avoidance of unreasonable public expenditure.

1 Yearbook 45 (1959). The government of the Federal Republic of Germany, when it de

posited the instrument of ratification, notified the Secretary General of the Council of Europe
of the declaration of interpretation concerning article 2 of the Protocol which had been re

solved by the German Federal Diet when it passed the statute assenting to the Protocol,
which rejects the obligation to finance schools of a religious or ideological basis. The declara
tion is not sufficient under article 64 of the Convention, which does not permit a general
reservation. Golsong, Die Europaische Konvention zum Schutze der Menschenrechte und

Grundfreiheiten, 10 Neue Folge, Jahrbuch Des Offentlichen Rechts der Gegenwart 123,
126 n.16 (1961).

41 First Protocol, art. 1.
42 See Manual, supra note 19, at 54-56.
43 A case involving this point arose on an application which maintained that the

German "Lastenausgleichsgesetz" violates the guarantee of property. The Commission
decided that the proportional distribution of the economic burdens arising out of war

and the devaluation of German currency is a deprivation of property in the public
interest, and not violative of article 1 of the first Protocol. Decision of May 31, 1959, 3

Yearbook 244 (1961).
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g) The only provision dealing with the democratic structure of

society is the obligation of the State to hold free and secret elections
within reasonable intervals under conditions which guarantee the free

expression of opinion by the people in choosing their legislative repre
sentatives.44
All of these rights are guaranteed without discrimination on any

ground such as sex, race, color, language, religion, political or other

opinion, national or social origin, association with a national minority,
property, birth or other status.45 The general principle of equality is
not found in the Convention, but those rights which are guaranteed by
the Convention must be applied equally. Thus, the principle of equality
in the formulation given here relates only to the individual rights
enumerated in the Convention. It is unfortunate that the States are not

obliged to exercise in conformity with the principle of equality all public
functions, whether they be legislative, administrative or judicial.46 How

ever, it is conceded that the application of a general principle of equality
which is not limited to certain rights�for example, to the right of assem
bly or freedom of expression�would have far reaching consequences.
All legislation and administration would then be subject to review by
the authorities of the Convention to the same extent as they are re

viewed now in the Federal Republic of Germany�by the courts, especially
the Federal Constitutional Court. In the case of the application against
the "Lastenausgleichsgesetz", the Commission, if there were a general
principle of equality in the Convention, would have had to decide whether
identical situations were treated equally. This example demonstrates
the extent to which this international authority, and after it, the Euro

pean Court of Human Rights, could interfere with domestic matters. On
the other hand, one could imagine that the general equalization of aliens
and citizens would be a practicable and worthwhile addition to the
Convention.47
It is also unfortunate that the Convention does not contain any basic

44 First Protocol, art. 3.
45 Art. 14.
46 See Heraud, Les Droits Garantis pal la Convention, in La Protection Internationale

des Droits de 1'Homme dans le cadre Europeen; Travaux au Colloque Organise par la
Faculte de Droit et des Sciences Politiques et Economiques de Strasbourg en Liaison avec

la Direction des Droits de 1'Homme du Conseil de l'Europe 107, 122 (1961).
47 If the community of States adhering to the Convention should be further integrated,

this principle of equality could be extended to political rights. This demand is admittedly
unrealistic so long as these conditions have not even been established in the member
States of the Common Market.
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social rights by which the individual can demand affirmative action on
the part of the State. The United Nations Declaration of Human Rights
went much further48 in this respect. However, it is merely a declaration
and establishes no obligations. It develops the ideas expressed in Roose
velt's freedom from want and fear. The Declaration speaks of the right
to work, the right to just and favorable conditions of work, the right to
protection against unemployment, the right to form associations, and the
right to an adequate standard of living.49 It is obvious that this merely
establishes programs and not concrete rights of the individual against
the State.

The European Convention attempts to effectuate a part of those rights
which are proclaimed but not guaranteed by the United Nations Declara
tion. In an area with a common history and with common values origi
nally based in Christianity, it appeared easier to transform the Declara
tion into obligations. However, the drafters of the Convention confined
themselves to that part of the Declaration concerning individual liberties.
The so-called social liberties were not dealt with. The same problems
arose in the drafting of the Grundgesetz of the Federal Republic of

Germany, which left the social rights to the constitutions of the "Lander"
and confined itself to the protection of individual liberties. The Com
mittee of the Consultative Assembly of the Council of Europe, which
prepared the draft, accepted the United Nations Declaration as the basis
of its deliberations and selected the specific rights which, according to

its view, could be the subject of collective guarantees by the member
States of the Council of Europe.50 The provisions were so precisely
drafted that they were immediately self-executing.
A number of provisions contain reservations in favor of the legisla

tures of the various States. One example is the article concerning free
dom of expression.51 Since the exercise of this right�according to arti
cle 10, paragraph 2�is accompanied by duties and responsibilities, it
may be subject to such formalities, conditions, restrictions or penalties
as are prescribed by law and necessary in a democratic society in the

48 International Declaration of Human Rights, Adopted by United Nations General

Assembly, Dec. 10, 1948, U.N. Doc. No. A/810, Gen. Ass. Off. Rec. 3d Sess., Supp. No. 1,
Resolutions 71 (1948). The text of the Declaration is reprinted in 43 Am. J. Int'l L. 127

(Supp. 1949).
49 Arts. 23, Hff 1, 2, 3; arts. 20 and 25 of the Declaration, supra note 48.

50 See Partsch, Die Entstehung der Europaischen Menschenrechtskonvention, 15 Zeit-

schrift 631 (1954).
51 Art. 10.
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interest of national security, territorial integrity or public safety, for
the prevention of disorder or crime, for the protection of health or

morals, for the protection of the reputation of rights of others, for pre
venting the disclosure of information received in confidence, or for main
taining the authority and impartiality of the judiciary.
This long enumeration offers numerous possibilities for limiting the

freedom of expression as guaranteed in principle in the preceding para
graph. Nevertheless, the many exceptions, which legislation may pro
vide for, contain less freedom for the States than a short general enumera
tion. In the case of an application the Commission and the court must

determine whether the limitation of freedom of expression affected by a

municipal law is provided for by one of the precisely enumerated ex

ceptions. If not, the general guarantee of the right applies. A short general
clause declaring that freedom of expression may be restricted by legisla
tion in the public interest would result in a weaker guarantee of that
freedom.
There are similar detailed reservations in regard to freedom and

security.52 If none of the six exceptions under which arrest is lawful

apply, the right to freedom and security prevails. Moreover, exceptions
from a general rule must be interpreted narrowly. In cases of doubt the

principle rather than the exception must apply.

The Convention in Relation to the United Nations Declaration
and General International Law

After examining the legal position the individual has acquired under
the Convention, we should examine the progress made thereby. The
connection in spirit with the United Nations Declaration is obvious
from the history of the origin of the Convention. However, there are

significant differences between the two documents, and therein lies the

progress made by the Convention. It has not yet been possible to develop
the Declaration to the point where it could be made the subject of a con

ference of States by the General Assembly. Admittedly, the United
Nations Commission for Human Rights has attempted for more than
ten years to prepare two conventions, one of which would concern eco

nomic, social, and cultural rights, the other of which would concern

civil and political rights.53 However, the task has not been finished. If
one thinks of the differences between the standards of civilization and

52 Art. 5.
53 See text of the draft covenants in Verzijl, Human Rights in Historical Perspective

110-12 (1958).
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the differences in living conditions in the numerous member States of
the United Nations and of the great differences between the old highly
industrialized States and the more than forty countries who have won

their independence from colonial domination since the Second World
War, one begins to understand how difficult it is to establish concrete

obligations with respect to the right to work, the right to a just wage,
the right to a decent life, and the right to safe and healthy working con

ditions. The acceptance of obligations existing only on paper would
damage the case for human rights more than provisional adherence to
the Declaration which is not binding stricta jure. The importance of this
Declaration is independent of formal international conventions on human
rights. It is more than a meaningless proclamation of ethical principles.
Its formulation is the result of long and serious consultations. Its con

tent reflects the convictions not only of the old community of nations
but also of the new States.54

Progress Made by the European Convention

The achievements of the European Convention for Human Rights
may be summed up as follows:

a) For the first time in history, the parties to a major convention
have obligated themselves to guarantee rights, which until now have
been guaranteed by the respective State constitutions, to all persons
without regard to citizenship, whether such persons be foreigners or

stateless.

Admittedly, classical international law also recognized duties of States
in favor of certain groups of persons. By virtue of general international
law, aliens were to be treated in accordance with a certain minimum
standard. The most important of these minimum standard rights have
been adopted as human rights by the Convention (for example, the

right to life, liberty, and a fair trial). The real motive for the pro
tection of foreigners was to protect them as individuals, although only
the States of which the victim was a national could complain in case of a
violation. This is apparent especially in cases of state succession. After
the numerous annexations of territory within the last centuries, protec
tion would theoretically have been required only to those persons in the
annexed territory who were neither nationals of the ceding State nor of

54 For the history of the declaration see Cassin, La Declaration Universelle et la Mise

en Oeuvre de Droits de 1'Homme, 79 Academie de Droits International: Recueil des

Cours 237 (1951).
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the annexing State. In reality, as a rule, the entire population of the
annexed territory was treated in accordance with that standard.

Moreover, treaty obligations for the protection of minorities have been
undertaken in a number of cases. For the most part they concerned
States which had been defeated in war and were therefore compelled to

accept such restrictions, or such obligations arose from conditions im

posed on new States in connection with formal recognition.55
General obligations for the protection of human rights and funda

mental freedoms, without regard to race, sex, language or religion, were
imposed after World War II upon Italy, Rumania, Bulgaria, Hungary,
and Finland in the Paris Peace Treaties of February 10, 1947.56 Similar

obligations are also contained in the State Treaty for the Establishment
of an Independent and Democratic Austria of May 15, 19 5 5.57

None of these treaty obligations is mutual; they bind only one party.
Most of them protect only certain groups. So far as the obligations exist
with respect to all men and so far as discrimination is prohibited, the
"human rights and fundamental freedoms" are employed only as general
concepts and are neither denned nor articulated. The European Conven

tion, on the other hand, establishes a uniform standard of human rights
55 See, e.g., the provisions of the Treaty of Berlin concerning Montenegro, Serbia, Ru

mania, and Turkey, Traite de Berlin, July 13, 1878, Reichgesetzblatt 1878, No. 31, 3 Mar
tens N.R.G. 449 (2d ser. 1871-1879) ; the German-Polish Agreement on Upper Silesia,
Law of May IS, 1922, [1922] II Reichgesetzblatt 238; the Paris peace treaties after
World War I with Austria, Bulgaria, Hungary, and Turkey, reprinted in 14 Am. J.
Int'l L. 1, 185 (Supp. 1920), 15 Am. J. Int'l L. 1, 179 (Supp. 1921); the 1919 treaties
for the protection of minorities with Poland, Czechoslovakia, Yugoslavia, Rumania, and

Greece, reprinted in 13 Am. J. Int'l L. 423 (Supp. 1919), 14 Am. J. Int'l L. 311, 324, 333

(Supp. 1920), 15 Am. J. Int'l L. 161 (Supp. 1921). See generally Erler, Minderheiten-

recht, in 2 Worterbuch Des Volkerrechts 531 (2d ed. 1961).
56 61 Stat. 1245, 1757, 1915, 2065, T.I.A.S. Nos. 1648, 1649, 1650, 1651. The Treaty of

Peace with Finland of February 10, 1947, to which the United States was not a party, is
reprinted in 42 Am. J. Int'l L. 203 (Supp. 1948). These provisions proved unenforceable

against Bulgaria, Rumania, and Hungary. When the United States, the United Kingdom,
and other signatories of the treaties complained of violations of human rights by Bulgaria,
Rumania, and Hungary, these States refused to participate in establishing the arbitral
commissions provided for in the treaties. The International Court of Justice, on request
of the General Assembly of the United Nations, delivered two advisory opinions in which
it declared itself competent to state that the three States were obliged to appoint
members to the arbitral commissions. [1950] I.C.J. Rep. 65. This obligation, however,
could not be enforced. [1950] I.C.J. Rep. 221, where the court stated that the Secretary-
General of the United Nations is not authorized to appoint a representative upon the re

quest of another party to a dispute when one party fails to appoint a representative.
57 [1955] 2 U.S.T. & O.I.A. 2369, T.I.A.S. No. 3298.
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and fundamental freedoms in all member States; the obligations are fully
mutual. All obligations and rights are as precisely denned as they are

in most municipal laws.
b) The member States bind themselves to amend or alter their mu

nicipal law if it is not in conformity with the provisions of the Con
vention.58
The simplest way to achieve this result is to adopt the Convention

as a self-executing part of municipal law. However, the method to be
employed will depend on the constitution of the particular State. The
Federal Republic of Germany, Italy, Belgium, Greece, and the Nether
lands have taken the measures required by their constitutions in order
to make the Convention self-executing. In Austria the legal situation is
not entirely clear. The Austrian Constitutional Court in two decisions59
declared that article 6 (right to fair trial) and article 5, paragraph 1,
letter c (limitation on the power of arrest and detention) are not self-
executing and are therefore not directly applicable in Austria. The court
has not specifically denied the internal force of the Convention, but it
has denied the internal force of these two particularly important provi

so
sions.

In England and Ireland treaties become part of municipal law only if
Parliament takes the required measures. Ratification by the executive
in these countries does not depend on the prior consent of Parliament,
and thus it does not mean, as it does in Italy and Germany, that Par
liament has provided for the application of the treaty as municipal
law. In England and Ireland individuals cannot rely upon the Convention
before their own authorities and courts because the Convention has not

yet been made the subject of a municipal statute.61 It is agreed, however,
that municipal law in these countries must also be consistent with the

rights guaranteed in the Convention.62

58 Arts. 1, 57; see McNair, The European Convention of 1950 on the Protection of

Human Rights and Fundamental Freedoms, in Expansion of International Law, Hebrew

University of Jerusalem, Lionel Cohen Lectures, 8th series (1962).
59 Decisions of June 27, 1960, and October 14, 1961, discussed in Liebscher, Austria

and the European Convention for the Protection of Human Rights and Fundamental

Freedoms, 4 J. Int'l Comm'n of Jurists 285-87 (1963).
60 See Comte, The Application of the European Convention on Human Rights in Municipal

Law, 4 J. Int'l Comm'n of Jurists 94 (1962); Golsong, supra note 40, at 132; Leibscher,
supra note 59, at 286.

61 See State (O'Laighless) v. O'Sullivan, 2 Yearbook 608 (1960) (judgment of the

Supreme Court of Ireland). See also Comte, supra note 60, at 107-08.
62 Art. 57 states:

On receipt of a request from the Secretary-General of the Council of Europe any
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The important problem in the United States arising from the division
of power between the federal government and the states has not yet
arisen in Europe. The Federal Republic of Germany is presently the

only member State possessing a federal form of government, and the

power of the federal legislature was sufficient to adopt the Convention
as federal law.63

c) The parties to the Convention assent to international control
of their conduct in matters which until now were subject only to domestic

jurisdiction.
The controlling authorities are the European Commission of Human

Rights and the Committee of Ministers. By virtue of an application
by one State against another the relationship between every party to the
Convention and its own nationals may be discussed before these authori

ties, although the meetings of the Commission are admittedly not open
to the public64 and the States involved may not publish the report of the
Commission.65 As we have seen, the Commission can only recommend a

friendly settlement; it cannot render a decision binding on the parties.
While the applications by States are few in number, the present breach
of the old principle of nonintervention into the domestic affairs of other
States is not to be underestimated. Its potential importance is greater
than it appears to be.

The Committee of Ministers has power to declare that a violation of
the Convention has occurred.66 Furthermore, those States which have
also made the declaration concerning the optional clause of article 46
and have thereby recognized the court's jurisdiction must abide by the
decision of the court in any case to which they are parties.67
d) Those States which have recognized the right of individuals to

bring applications before the Commission in accordance with article 25
have thereby given their own nationals the opportunity to bring them
before the Commission.

High Contracting Party shall furnish an explanation of the manner in which its
internal law ensures the effective implementation of any of the provisions of this
Convention.
63 Law of Aug. 7, 1952, [1952] II Bundesgesetzblatt 685 (adoption of the Convention);

Law of Sept. 30, 1952, [1952] II Bundesgesetzblatt 953 (amendments) ; Law of Dec. 20,
1956, [1956] II Bundesgesetzblatt 1879 (adoption of the first Protocol).

64 Art. 33.
�5 Art. 31, H 2.
66 Art. 32, 1. In all the cases in which it had to decide whether or not a violation

had occurred, it answered in the negative.
�7 Art. 53.
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We have seen that this has been done very often. Submission to the
jurisdiction of the court, also in cases of applications by individuals,
would be the ideal achievement of the entire system. The practical result,
as far as it can be determined, has already been discussed.
The applications by individuals are not without precedent in the

history of international law. In the previously mentioned German-Polish
Agreement on Upper Silesia of May 15, 1922, the members of the Ger
man minority were given the right to bring applications before the Coun
cil of the League of Nations and the Council was obliged to consider
them.68 This particular use of the law of minorities arose out of the
special situation resulting from the partition of Upper Silesia after World
War I. In spite of its limited effectiveness, it is an interesting precedent
for the procedure before the European Commission for Human Rights.
e) Concerning the protection of rights which an individual enjoys

directly before an international court, the Convention has provided no

fundamental change. It has simply provided an improvement in that
the Commission may bring a case before the court. Diplomatic protection
was previously the form under which violations of rights of individuals
could be brought before an international court or arbitral tribunal. The
State to which the individual belongs could and still can make use of its
right of protection by bringing a complaint against the State charged
with violating the rights of the individual before a court or arbitral
tribunal if both States agree to its jurisdiction. Not even the European
Convention, which by article 25 recognizes the right of individuals to

bring applications before the Commission, grants the individual the right
to bring the case before the court. This may be done only by the States
involved and by the Commission for Human Rights itself.
In the proceedings before the court the Commission enjoys a unique

position. It is not a party to the proceedings in the usual sense of the

word, but it represents the public interest of the entire community of
States adhering to the Convention. This community interest is best served
by the protection of the individual who has suffered from a violation of
the Convention. The Commission exercises procedural rights for the

injured party since the injured party himself may not appear before the
court. However, the Commission does not represent the individual, but
rather it represents the common interest of all member States in re

specting the standards of the Convention.69

68 Law of May 15, 1922, [1922] II Reichsgesetzblatt 238, 301-02 (arts. 147, 149).
69 Art. 44 reads: "Only the High Contracting Parties and the Commission shall have

the right to bring the case before the Court." See Mosler, Organization und Verfahren des
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The authority of the Commission to bring a case before the court

places the individual in a better position than if he had to rely on diplo
matic protection from his own State, since the Commission need not

regard political considerations which quite often influence the exercise
of diplomatic protection. Moreover, the legal position of the individual

pending decision by the court has been improved by some provisions in
the Rules of Court,70 and by its practice in the Lawless and De Becker
cases.

In its first judgment in the Lawless case of November 14, 1960, the
court decided that the Commission on its own authority could inform the

court, either in writing or orally, of the applicant's position.71 More

over, the court declared that, according to article 38 of the Rules of

Court, it could hear the applicant himself and that the Commission may
submit to the court the remarks of the applicant about the Commission's

report or other issues arising in the course of the procedure.72 The second

judgment in the Lawless case also contains a discussion of the status of
the individual. The Commission was informed that it could require the

applicant to appoint someone to assist the delegate of the Commission
before the court.73 The court specifically declared that a locus standi in

judicie of the applicant was not thereby established.74
In the De Becker case of March 27, 1962, the court declared:

[Ajlthough an individual who has lodged an application with the Commission has
no right to bring a case before the Court, no one should forget the origins of a

case such as this one brought before the Court by the Commission which had
been petitioned in pursuance of Article 25 of the Convention on foot of an allega
tion that the rights of an individual Applicant were violated as a result of the

application to him of legislative provisions in force in his country ... J5

Europaischen Gerichtshofs fiir Menschenrechte, 20 Zeitschrift fiir Auslandisches Offentliches
Recht und Volkerrecht 442 (1960).

70 The following provisions of the Rules of Court refer to the individual complainant:
(1) Every person concerned may request that the court might bring to the attention of the

parties any interim measure the adoption of which seems desirable. Art. 34, Hi; (2) The
court can hear any person as a witness, expert or in any other capacity; it may hear for
the purpose of information a person who cannot be heard as a witness. Arts. 38, 41 ; (3) All
persons directly concerned receive a copy of the decisions. Art. 51, 4. Rules of Court
of the European Court of Human Rights, adopted Sept. 18, 1959, 2 Yearbook 2 (1960).

71 3 Yearbook at 514-16.
72 Ibid.
73 4 Yearbook at 442-44.
74 Id. at 444.
75 Judgment of March 27, 1962, supra note 10. The -quotation is reprinted in 4 Yearbook

at 643 (1962).
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Territorial Scope of the Standards of the Convention
In order to evaluate the effect of the Convention at the end of the first

decade it would be appropriate to survey the territorial applicability of
the rights protected by the Convention. We should distinguish between
direct and indirect effects.
The Convention is directly binding on the following fifteen members

of the Council of Europe: Austria, Belgium, Denmark, the Federal
Republic of Germany, Greece, Iceland, Ireland, Italy, Luxembourg, the
Netherlands, Norway, Sweden, Turkey, Cyprus (which was included by
a declaration of the United Kingdom until it gained its independence),
and the United Kingdom. It has not yet been ratified by France and
jSwitzerland though both countries are members of the Council of Europe.
The French government has until now been hindered by reasons of
internal policy from proposing that Parliament approve the Convention.
Switzerland was only recently admitted to the Council of Europe on

May 2, 1963.

According to article 63 of the Convention any State may declare that
the Convention shall extend to all or any of the territories for whose
international relations it is responsible.76 Three States have done so:

Denmark in relation to Greenland, the Netherlands in relation to Suri
nam and the Dutch West Indies, and the United Kingdom in relation to

forty-two territories. Insofar as any of these territories subsequently be
come independent, the Convention no longer applies to them.77 It should
be remembered, however, that article 15 of the Convention provides
for the possibility of suspension of most of the articles of the Convention.
The States have invoked this provision in a number of cases.78
In addition to the direct territorial applicability of the Convention, the

rights laid down in it have had effect on legislation in several countries.
This is particularly the case in Nigeria, where the constitutional catalogue
of basic rights is taken for the most part literally from the Convention.79

76 By virtue of article 66 the Convention may be signed only by member States of the

Council of Europe, and under the Constitution of the Council of Europe only European
States may be invited to become members of the Council of Europe.

77 See Vasak, The European Convention of Human Rights Beyond the Frontiers of

Europe, 12 Int'l & Comp. L.Q. 1206, 1214 (1963).
78 According to Vasak, id. at 1213, article IS was invoked by the British government in

regard to ten territories.
79 Constitution of the Federation of Nigeria, ch. 3, Fundamental Rights, 3 Yearbook

706 (1961). For the history of the Nigerian Constitution, see Vasak, supra note 77, at

1215-21.
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Furthermore, in a number of other former colonies, there are constitu
tional or statutory provisions which in part have been taken from the
Convention or are at least inspired by the same spirit.80
The Inter-American Council of Jurists, in its third plenary session

of September 8, 1959, adopted a draft convention on human rights to

be concluded among the members of the Organization of American States

(Santiago Draft). To a large extent it literally copies provisions of the

European Convention and adds some other rights. The most significant
of these is the equality of all persons before the law.81 This attempt has
not yet been successful.

Conclusion

We now return to the question raised at the beginning of the discus
sion: Is the praise received by the Convention on its tenth anniversary
justified?
The examination has shown that on balance the results of the Con

vention have been positive. Although the highly developed systems of

protecting rights existing in most of the member States assure that fla

grant violations of human rights occur only rarely, the Convention and
its organs are useful in maintaining a high standard and, if necessary,
providing remedies. Furthermore, it has become clear that the Conven
tion is important in establishing a minimum position of the individual in
his relation to the State in all States adhering to the Convention. This
role of the Convention is at least as important as its role in providing
for sanctions against violations.
The catalogue of protected rights should be enlarged. The progress

which will be made by the ratification of the Fourth Protocol should not

be misjudged.We have referred to the gaps which even then will exist. The

guarantee of basic social rights which are important for the effective
exercise of individual rights has already been mentioned and should be
the next matter of concern. The European Social Charter, signed on

October 18, 1961 under the auspices of the Council of Europe,82 refers,
in its preamble, to the Human Rights Convention. It is certainly a first

step on the way towards a higher standard of social rights, but it gives
no international guarantee and institutes no international procedure.
Therefore, it cannot be considered as a supplement to the Human Rights
Convention.

80 Id. at 1221-24.
81 Art. 17 of the draft. See text in Cuarta Reunion del Consejo Interamericano de

Jurisconsultos, 2 Union Panamerica, Doc. C.I.J.-48 (Espafiol) 416 (1959).
82 3 Yearbook 247 (1961).
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The reluctance of many member States to recognize the right of indi
viduals to bring applications directly before the Commission and to sub
mit themselves to the jurisdiction of the court is highly regrettable. Past
practice of these organs has, in my opinion, indicated that the control
which they have exercised does not impose impossible limitations on

national sovereignty.
Sometime in the future the individual concerned should have a jus

standi in judicio before the court. The provisions of the Rules of Court
and the precedents created by the Lawless and De Becker cases offer
sufficient procedural protections for the transitional time until a reform of
the Convention can be accomplished.
The procedure before the Commission and before the court provides

the essential guarantees common in most of the modern States. There
can therefore be, in this respect, no criticism of the manner in which
the individual cases have been handled.
This positive judgment does not, however, eliminate the necessity of

criticizing the apportionment of competences among the Commission,
the court, and the Committee of Ministers. There is a huge disparity
between the work required of the Commission and the work required
of the court. Moreover, it is striking that until now the Committee of
Ministers has had to decide eight cases, but the court only two. From
this imbalance it is apparent that the present situation is unsatisfactory.
In the spirit of the Convention the Commission of Human Rights is

a mediator but not a court. On the other hand, the Commission has the
task of dismissing inadmissible applications. In this function it acts as a

court of last resort, as explained above. This has occurred in ninety-eight
per cent of the cases. Most of the activities of the Commission are there
fore concerned with that part of its duty which has a judicial character.
It would certainly not be appropriate to allow an appeal to the court

against all negative decisions of the Commission, since many of these
decisions concern applications that unquestionably cannot be accepted.
On the other hand, it should be considered whether those applications
which cannot be accepted only after detailed interpretation of the Con
vention should be referred to the court. The determination of legal
issues is, according to the system of the Convention, principally the func
tion of the court. If it is doubtful whether an application cannot be

accepted by reasons of law; i.e., if the unacceptability is not evident
and needs thorough interpretation of the Convention, this question should
not be determined in the Commission's proceedings concerning the ques
tion of admissibility. In my view applications raising questions of inter-
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pretation of the Convention should be accepted. It would follow that the
Commission would have to make a report to the Committee of Minis
ters and that the Commission could refer the matter to the court within
three months thereafter. In my view it would not be necessary to amend
the Convention in order to introduce that practice.
Moreover, the Committee of Ministers is not the appropriate organ for

adjudicating legal questions. It is a political body. In practice it is not

the ministers themselves who reach the decision, but rather officials
authorized by the ministers. Such a body is suitable for effecting a com

promise between opposing interests, but it cannot function as a court. The
character of the Committee of Ministers as a commission of conciliation
is also apparent from the rules of procedure which it has adopted. The
representative of a State which is a party to a dispute brought before
the Committee retains his right to vote; he is merely prevented from

presiding.83 Since the Committee is not able to follow rules of judicial
procedure it limited itself in the Patacki, Dunshirn, Ofner, Hopfinger, and
Pjunders cases to accepting the reasons given in the report of the Com
mission without examining them in detail.
The suggested access of applications to the court in all cases in

which the decision depends on the solution of legal issues complies with
the spirit of the Convention and the spirit of the European Congress
held in 1948 in the Hague, where a "Supreme Court with Supra State

Jurisdiction" was urged.84
83 Rule 1 of the Rules of Procedure of the Committee of Ministers, 4 Yearbook 14

(1962).
84 See Partsch, supra note 50, at 631.
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NOTE
THE COMING OF MASSIAH: A DEMAND FOR

ABSOLUTE RIGHT TO COUNSEL

Introduction

Structurally, the accusatorial system provides for a confrontation be
tween the prosecuting arm of the state and the individual defendant in
which the former seeks to deprive the latter of liberty or property in
retribution for the alleged transgressions of the defendant. The judicial
arm of the state presides over this proceeding to insure that it is con

ducted fairly; i.e., that no person is deprived of liberty or property
without "due process of law."1 But the system recognizes that the ad
versaries approach this confrontation on less than equal terms. The

prosecution is conducted with the assistance of police forces, scientific
laboratories and skilled attorneys�"with the whole power of the state

arrayed against [the accused]."2 The defendant is typically a hapless
layman uneducated in the law, unskilled in the methods of establishing
his innocence, and awed by the seeming invincibility of his opponent.3
And so, to gird the individual for the contest, the Constitution and laws
of the United States and of the several states confer upon every citizen
certain procedural rights, some of which were enumerated by Mr. Justice
Frankfurter in Watts v. Indiana:

The requirement of specific charges, their proof beyond a reasonable doubt, the
protection of the accused from confessions extorted through whatever form of

police pressures, the right to a prompt hearing before a magistrate, the right of
the assistance of counsel, to be supplied by government when circumstances
make it necessary, the duty to advise an accused of his constitutional rights�
these are all characteristics of the accusatorial system and manifestations of
its demands.4

Every arrested person, regardless of his educational background or

economic status, should be fully aware of and able to exercise all of
these rights from the moment of his arrest. Equally important, when his

rights have been denied, the accused should be able to enforce them with
out undue difficulty. For only if such knowledge and enforceability are

guaranteed can society be assured that no man will be convicted because
he is ignorant of his rights or unable to exercise them, rather than be-

1 U.S. Const, amend. V, � 1; amend. XIV, � 1.
2 Powell v. Alabama, 287 U.S. 45, 72 (1932).
3 Crooker v. California, 357 U.S. 433, 446-47 (1958) (dissenting opinion).
4 338 U.S. 49, 54 (1949).
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cause the prosecution has fairly demonstrated his guilt. Only when the
parties approach the bar with some semblance of equality can our system
truly be called "accusatorial."
Recent years have seen the courts, and especially the United States

Supreme Court, broaden the scope of all of the rights characteristic of
the "accusatorial system." As inequities and abuses are brought to light,
the courts have recognized the need to buttress even further the de
fendant's position vis-a-vis the state. For example, the point in time
at which arrest occurs has been specified with greater precision,5 and
prompt presentment before a committing magistrate has been encouraged
by extending the McNabb-Mallory rule.6 In spite of such extensions,
however, these rights are meaningless if one is ignorant of them, or can
not enforce them. Thus, in addition to a broad arsenal of procedural
rights within the accusatorial system, we must provide a key to im
plement them. That key is available in the right to counsel guaranteed
by the sixth amendment. Only recently, however, have the courts under
taken to determine the relationship of that right to the various steps in
the criminal procedure. In doing so, they have chosen to employ three
indirect approaches in enforcing the right, as opposed to the traditional
direct remedies for redressing any denial of rights by the police.7 These
three approaches are (1) exclusion of "involuntary" confessions, (2)
exclusion of confessions obtained during a period of "unnecessary de

lay" before taking the defendant before a committing magistrate, and
(3) reversal of convictions obtained without assistance of counsel at a
"critical stage" of the proceedings. That such rules are effective deter
rents to official wrongdoing is apparent, but an analysis of these three

approaches will reveal that none satisfactorily guarantees the basic re

quirements of a true accusatorial system: (1) that every accused be

fully aware of and able to exercise all of his rights; and (2) that every
accused be able to enforce his rights without undue difficulty.
The implementation of a procedure that does meet these standards

will, by providing effective assistance of counsel, automatically insulate
the defendant against the devastating effects of his own ignorance, in
experience, or indigency.8

5 E.g., Seals v. United States, 325 F.2d 1006 (D.C. Cir. 1963), cert, denied, 37S U.S.

964 (1964).
6 Jones v. United States, No. 17688, D.C. Cir., Feb. 6, 1964, reheard en banc, April 29,

1964; Killough v. United States, 114 US. App. D.C. 305, 315 F.2d 241 (1962).
7 The inadequacy of these "direct" remedies was noted in Mapp v. Ohio, 367 U.S. 643,

652-53 (1961).
8 See Tomkins v. Missouri, 323 U.S. 485, 489 (1945).
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The Voluntariness Approach

The most popular of the indirect routes by which the courts have

approached the protection of an accused in the custody of the police is
the exclusion of confessions which are not "the product of an essentially
free and unconstrained choice."9 Historically, two reasons have been
advanced for this exclusion. The first is grounded in the concept of
testimonial untrustworthiness�that a person may falsely confess to

guilt when placed under stress.
The 1961 Supreme Court decision of Rogers v. Richmond, which

held that "the circumstance of probable truth or falsity ... is not a

permissable standard under the Due Process Clause of the Fourteenth
Amendment,"10 made it abundantly clear that this rationale is not to be
used in the evaluation of a confession. The second reason stems from
"the deep rooted feeling that the police must obey the law while enforc

ing the law."11 Thus, the test of voluntariness is declared to be a weapon
to combat the infringement of the constitutional rights of an accused by
the police. Since its avowed purpose, then, is to strengthen the individual
in his confrontation with the state, its effectiveness and suitability should
be examined in terms of the criteria of the true accusatorial system pro
posed above.
In weighing the "voluntariness" of a confession, the courts have long

recognized the necessity of examining the "totality of the circum
stances."12 Among these circumstances, the courts might be expected
to give great weight to the absence of counsel, since those most suscep
tible to mental pressures are least likely to know their rights.13 But it
does not appear that the courts are particularly concerned with the ig
norance of rights. Rather, they seem to view the attorney not in his

capacity as an advisor of his client's rights, but as someone to lend
"moral support." This is especially true in cases involving confessions
by the young,14 inexperienced,15 or uneducated.16
This emphasis upon the mental state of the defendant, rather than
9 Culombe v. Connecticut, 367 U.S. 568, 602 (1961).
10 365 U.S. 534, 543 (1961).
11 Spano v. New York, 360 U.S. 315, 320-21 (1959).
12 Fikes v. Alabama, 352 U.S. 191, 197 (1957).
13 Rothblatt & Rothblatt, Police Interrogation: The Right to Counsel and to Prompt

Arraignment, 27 Brooklyn L. Rev. 24, 64 (1960).
14 Gallegos v. Colorado, 370 U.S. 49 (1962); Haley v. Ohio, 332 U.S. 596 (1948).
15 Spano v. New York, 360 U.S. 315 (1959).
16 E.g., Culombe v. Connecticut, 367 U.S. 568 (1961) ; Reck v. Pate, 367 U.S. 433 (1961) ;

Payne v. Arkansas, 356 U.S. 560 (1959) ; Fikes v. Alabama, 352 U.S. 191 (1957).
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his knowledge of his rights, is even more pronounced in cases in which
the accused makes an actual request for assistance of counsel and his
request is denied. A right has clearly been violated, but the violation is
measured only in terms of its psychological effect. Especially illustrative
is the contrast presented by Crooker v. California17 and Spano v. New
York18 decided one year apart by the United States Supreme Court. In

Crooker, the argument was rejected that a denial of counsel in and of
itself should be deemed a denial of due process independent of the test
of voluntariness. It was alternatively argued that the confession of a

thirty-one year-old former law student, made during intermittent ques
tioning, should be held inadmissible on the traditional grounds of in-
voluntariness. Noting that the claim of coercion rested "almost entirely
on denial of his request to contact counsel,"19 the Court held that the

greater possibility of coercion where a request for counsel was denied
was "not decisive. It is negated here by petitioner's age, intelligence, and
education."20 In Spano, the Crooker argument was again presented, that
denial of a request for counsel was in itself denial of due process, but the
Court instead decided the case "under traditional principles,"21 applying
the test of voluntariness. The Court relied upon the facts that the accused
was an Italian immigrant and that, in questioning, a friend was used to

play upon his emotions, to support the denial of a request for counsel
as coercive factors. Thus, with a slight change of facts, what could not

be done directly under the Crooker rationale, could be accomplished in

directly by using the respected test of voluntariness.

In the context of "voluntariness," such a result where a request for
counsel is denied is not anomalous. "To be sure, coercion seems more

likely to result from state denial of a specific request for opportunity to

engage counsel than it does from state failure to appoint counsel im

mediately upon arrest."22 This conclusion, however, relies upon the psy

chological effect of such a denial. Thus, those who are intelligent or

experienced enough to assert the right can be denied counsel with im

punity; it would not have a strong "coercive effect," considering their

mental state.

Realizing this, many courts display an increasing tendency to go

17 357 U.S. 433 (1958).
is 360 U.S. 315 (1959).
i� 357 U.S. at 437.
20 Id. at 438.
21 360 U.S. at 320.
22 Crooker v. California, 357 U.S. 433, 438 (1958).
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beyond examining the psyche of the accused in assessing how much

weight is to be given to denial of counsel as a "coercive" factor. The
conduct of the police is frequently examined independently of its effect

upon the accused and greater weight given to the denial where police
conduct is found reprehensible. An example is the determination of
whether the police were conducting a "neutral inquiry" of a merely in

vestigatory character, or whether "they were rather concerned primarily
with securing a statement from defendant on which they could convict
him."23 The nature of the investigation is unrelated to the mental state
of the accused and exemplifies the trend toward using the test of volun
tariness as a "convenient shorthand" to express a "complex of values."24
The trend has continued with lower courts displaying an increasing
tendency to find a confession made after denial of request for counsel "in
voluntary" even in the absence of the other factors present in Spano,
traditional factors indicative of mental duress. These opinions are not

concerned with the mental state of the accused at the time of the con

fession, but with the conduct of the police in denying right to counsel;
nevertheless, the language of "voluntariness" is used.
The New York Court of Appeals was the first to discard the "other

factors" requirement. In People v. Noble,25 it held that a refusal by
police to answer defendant's inquiry concerning his right to acquire
counsel was in itself enough to render the confession involuntary. It is
important to note that this result was not explained in terms of the effect
of the denial on the mentality of the accused, but was justified simply
"because the statement had been taken under circumstances . . . contrary
to basic safeguards designed to assure a fair trial."26 In dissenting, Judge
Froessel criticized the appropriation of a doctrine previously reserved
to defendants who "because of the strange surroundings into which they
are thrust, their general ignorance, and, too, we might add, their youth
and lack of experience in such matters . . . are the objects of over-reaching
by the law enforcement authorities."27
The latest manifestation of this trend is a recent decision of a

California District Appellate Court which announced: "California now

23 Spano v. New York, 360 U.S. 315, 324 (1959) ; accord, Haynes v. Washington, 373
U.S. 503, 511 n.8 (1963) ; People v. Sigal, 221 Cal. App. 2d 828, 845, 34 Cal. Rptr. 767,
778 (Dist. Ct. App. 1963).

24 Blackburn v. Alabama, 361 U.S. 199, 207 (1960) ; see People v. Ditson, 57 Cal. 2d 415,
437-41, 369 P.2d 714, 725-28 (1962). ,

25 9 N.Y.2d 571, 175 N.E.2d 451, 216 N.Y.S.2d 79 (1961).
26 Id. at 574, 175 N.E.2d at 452, 216 N.Y.S.2d at 80.
27 Id. at 576, 175 N.E.2d at 453, 216 N.Y.S.2d at 83.
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follows the rule that a confession is involuntary if obtained under
circumstances which denied the defendant any essential element of a fair
trial or due process of law."28 In this case, although other circumstances
were mentioned in passing, such as soreness from lack of mattresses in
the jail and the fact that the defendant had been under psychiatric care

six years previously, it was clear that the basis of the court's rejection
of the confession was

that the unconstitutional denial of the defendant's repeated and emphatic re

quests for legal representation resulted in a fundamental unfairness which in
fected his subsequent trial. It was a coercive circumstance without which the
confession would not have been produced and which rendered the confession
inadmissible.29

Even these extensions of the test of voluntariness, however, do not
meet the basic requirement of a true accusatorial system�that every
accused have equal knowledge of his rights and be equally protected in
their exercise. By its dependence upon whether an actual request is

made, an artificial standard is established which would work to the dis

advantage of "the ignorant and illiterate defendant . . . [who] will fail
to intone the magic words when interrogated and thus be liable to ulti
mate conviction upon his statement to the police."30
Thus, it appears that the test of voluntariness is unsuited to the ad

equate protection of the right to counsel, since it fails to provide equal
knowledge of and ability to exercise the right. On the one hand, by giving
weight to a denial of counsel as a coercive factor only where the accused
is ignorant or inexperienced, the right itself is rendered meaningless to

the educated or experienced person who demands it. On the other hand,
to hold that denial of a request for counsel in itself renders a subsequent
confession involuntary places a premium on the recitation of a request
which the ignorant or inexperienced will invariably fail to intone.
To evaluate fully its effectiveness in regulating police conduct the test

of voluntariness must be measured against'yet a second standard. A right
means very little if the means are not available to an accused to enforce
it effectively.
While exclusion of evidence obtained in violation of rights is the most

effective means found to enforce those rights, it presents great procedural
and evidentiary difficulties when the exclusion is sought on the grounds

28 People v. Sigal, 221 Cal. App. 2d 828, 840, 34 Cal. Rptr. 767, 776 (Dist. Ct. App. 1963).
29 Id. at 847, 34 Cal. Rptr. at 780.
so People v. Noble, 9 N.Y.2d 571, 578, 175 N.E.2d 451, 454, 216 N.Y.S.2d 79, 84 (1961)

(dissenting opinion).
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of involuntariness. These difficulties weigh heavily upon a defendant,
who bears the "burden of proof" upon what is essentially a factual ques
tion.
As described by Mr. Justice Douglas, upon trying the issue of coercion,

"Law officers usually testify one way, the accused another."31 Often, the
testimony of the officer will be distorted32 or even perjured, since "the

police officer who is willing to use the third degree will not be assailed

by many scruples about swearing that he did not."33 This is just one

manifestation of entrusting the police with two inconsistent goals�to

obtain evidence while at the same time protecting the suspect's rights.
The accused will usually be helpless to counteract the effect of such

testimony; "his protestations will normally be in vain. This is partic
ularly true when the officer is accompanied by several of his assistants
and they all vouch for his story."34 Since the interrogation is normally
conducted in the secrecy of a back room, there is no one to verify the

testimony of the accused.35 Faced with such odds, the defendant will
often "surrender" after a confession is coerced and enter a plea of

guilty,36 or even if he should go to trial, will not take the stand to attack
the confession, since he then opens the "floodgate" of impeaching ev

idence.37
In the majority of American jurisdictions, the admissibility of the

confession is a factual question determined by the jury.38 This presents
the further possibility, even where a defendant does get evidence of co
ercion into the record, that the jury "will often be more interested in

punishing the crime with which the prisoner is charged, than in protect
ing the civil rights of a probably guilty man by disregarding the extorted
confession."39 Even if the question is submitted to the judge, however,
his decision is fraught with difficulty, since it "invites psychological
judgment�a psychological judgment that reflects deep, even if in

articulate, feelings of our society. Judges must divine that feeling as

31 Crooker v. California, 357 U.S. 433, 444 (1958) (dissenting opinion).
32 In re Groban, 352 U.S. 330, 340-43 (1957) (dissenting opinion).
33 Hogan & Snee, The McNabb-Mallory Rule: Its Rise, Rationale and Rescue, 47 George

town LJ. 1, 27 (1958); cf. McCormick, Evidence 233 (1954).
34 In re Groban, 352 U.S. 330, 340-41 (1957).
35 Crooker v. California, 357 U.S. 433, 443-45 (1958) (dissenting opinion).
36 McCormick, Evidence 233 (1954).
3? See, e.g., Stein v. New York, 346 U.S. 156, 175-76 (1953).

McCormick, Evidence 233 n.l (1954).
39 Id. at 233.
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best they can from all the relevant evidence and light which they can

bring to bear for a confident judgment of such an issue . . . ."40
Thus, merely getting the issue of coercion before the court is nearly an

insurmountable obstacle, and once there, the difficulty is just beginning,
whether the issue is to be decided by judge or jury. Certainly, then, the
test of voluntariness cannot provide equal knowledge of and ability to
assert one's rights: It refuses to recognize an absolute right, instead
measuring the right in terms of the defendant's psyche, a process leading
to complicated factual questions. A more realistic approach would be
one which

refuses allegiance to psychological nomenclature and frankly acknowledges that
exclusion of confessions, like exclusion of illegally seized evidence, may have its
source in illegal police methods independently of the defendant's overborne
will. ... If coercion in its ordinary connotation is not in issue, it permits the
courts to find an appropriate line between investigatory practicalities and con
stitutional guarantees without having to fit the defendant's psyche into the
pattern.41

The only influence restraining the courts which have over-extended
the test of voluntariness from adopting an exclusionary rule based upon
denial of counsel without resort to the restrictive language of voluntari
ness would appear to be that the test of voluntariness is "more ortho
dox."42

The McNabb-Mallory Approach

Congress recognized that the Bill of Rights would be a porous shield
indeed in the hands of one unfamiliar with its contents, let alone the
full extent of its protection. This recognition is currently embodied in
Rule 5 of the Federal Rules of Criminal Procedure,43 which prescribes

40 Haley v. Ohio, 332 U.S. 596, 603 (1948).
41 People v. Sigal, 221 Cal. App. 2d 828, 847, 34 Cal. Rptr. 767, 780 (Dist. Ct. App. 1963).
42 Ibid.
43 Rule 5. Proceedings Before the Commissioner.

(a) Appearance Before the Commissioner. An officer making an arrest under a warrant
issued upon a complaint or any person making an arrest without a warrant shall take
the arrested person without unnecessary delay before the nearest available commissioner
or before any other nearby officer empowered to commit persons charged with offenses
against the laws of the United States. When a person arrested without a warrant is

brought before a commissioner or other officer, a complaint shall be filed forthwith.
(b) Statement by the Commissioner. The commissioner shall inform the defendant of
the complaint against him, of his right to retain counsel and of his right to have a

preliminary examination. He shall also inform the defendant that he is not required
to make a statement and that any statement made by him may be used against him.
The commissioner shall allow the defendant reasonable time and opportunity to consult
counsel and shall admit the defendant to bail as provided in these rules.

(c) Preliminary Examination. . . .
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the prompt presentment of every arrestee before a committing magistrate.
This officer's prirhary functions are to inform the defendant of the
nature of the charge against him, to apprise him of his right to counsel
and his right to remain silent, and to determine whether probable cause

exists for his continued detention.44 The purpose of the rule is at least
twofold: (1) to eliminate the unlawful detention of those arrested with
out probable cause45; and (2) to insure that the police do not take unfair

advantage of the accused during "secret interrogation."46 Indeed, the
rule has been exalted as "the surest method of preserving the accusatorial
system in substance as well as in form."47

The Supreme Court has apparently considered Rule 5 one appropriate
means of safeguarding individual liberty against the encroachments of
an overzealous police force, for to vitalize the prompt arraignment re
quirement, it has developed the much discussed McNabb-Mallory rule.

Invoking its supervisory power over the federal courts,48 the Court has
formulated an exclusionary rule of evidence which makes inadmissible
in a federal prosecution statements made by the defendant while he was

being detained in violation of Rule 5.49 Unfortunately, the rule is far
easier to state than to apply, for the problems of threshold confes

sions,50 length of permissible delay before presentment,51 and reaffirm

ing confessions made after the preliminary hearing52 are complex ones.

But even if it is assumed that the McNabb-Mallory rule will produce
uniform compliance with the prompt presentment requirement by the

police, the criminal procedure established by Rule 5 must be examined
in the light of the criteria set forth above for a just accusatorial system.
At the outset it should be noted that the requirement of a prompt pre

sentment to determine whether an arrestee may be further detained is
absolutely necessary to protect the right of the innocent to be free.

44 The commissioner also serves the important function of setting bail.
45 United States v. Carignan, 342 U.S. 36, 44-45 (1951).
46 Upshaw v. United States, 335 U.S. 410, 412 (1948).
47 Hogan & Snee, supra note 33, at 26.
48 McNabb v. United States, 318 U.S. 332, 340 (1943).
49 Mallory v. United States, 354 U.S. 449 (1957) ; Upshaw v. United States, 335 U.S.

410 (1948) ; Mitchell v. United States, 322 U.S. 65 (1944) ; McNabb v. United States, 318
U.S. 332 (1943).

50 See, e.g., Mitchell v. United States, supra note 49.
51 Holt v. United States, 280 F.2d 273, 274 (8th Cir. 1960), cert, denied, 365 U.S. 838

(1961).
52 See, e.g., Killough v. United States, 114 U.S. App. D.C. 305, 315 F.2d 241 (1962).
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Moreover, an enumeration of the arrestee's rights by the magistrate at
such a hearing can only reinforce the accused's position in the attempt to
establish his innocence. But during the long ordeal between arrest and
verdict it is not enough that the defendant merely be informed "of the
complaint against him, of his right to retain counsel and . . . that he is
not required to make a statement . . . ."53
A criminal proceeding can be divided into three stages for purposes of

a discussion of Rule 5 and the attendant McNabb-Mallory rule: (1)
the period of permissible detention after arrest but before preliminary
hearing; (2) the period (if any) of illegal detention between the point
at which presentment should have been made and the actual hearing;
and (3) the period of lawful detention following the Rule 5 hearing.
In Mitchell v. United States54 the Supreme Court limited the sweep of
the McNabb-Mallory rule announced two years previously by establish
ing the admissibility of threshold confessions; i.e., those made soon

after arrest before any violation of Rule 5 was committed. In Mitchell,
such a confession was admitted despite the fact that it was followed by
a prolonged illegal detention. The Court simply noted that the sub
sequent illegality did not vitiate an otherwise proper confession. Although
the exact duration of the permissible period of delay has not been an

nounced by the Supreme Court, and though at least one federal circuit
has severely restricted the latitude of police activity during this inter

val,55 the fact remains that an arrestee is at the mercy of his own ig
norance in the moments immediately following his arrest. At this point
even the relatively sophisticated citizen must depend on the knowledge
of his constitutional rights garnered from television crime programs or a

dimly remembered formal education. The objection to the use of state
ments elicited at this time stems not from any abhorrence of police
misconduct, for presumably there has been no such misconduct, but
rather from the visceral reaction to a system that guarantees a man cer

tain rights and then provides a procedure whereby ignorance of those

rights is used to deprive him of his liberty. An examination of the individ
ual's plight during the minutes following his arrest reveals most clearly
the incongruity implicit in the protection afforded by Rule 5. That rule re

quires that a mart be restrained only for very good reason. It provides
respite from hostile interrogation in which he is apprised of those cher-

53 Fed. R. Crim. P. 5(b).
54 322 U.S. 65 (1944).
55 Jones v. United States, No. 17688, D.C. Cir., Feb. 6, 1964, reheard en banc, April

29, 1964.
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ished rights of every American citizen. And yet Rule 5, even when re

inforced by McNabb-Mallory, permits him to be convicted on the

strength of statements made before any preliminary hearing was held,
before he was even aware he had such rights, let alone their application
to his situation.
The accused's predicament is somewhat ameliorated by the McNabb-

Mallory prohibition against the use of statements made during illegal
detention. Nevertheless, the police are able to avoid some of the rigors
of the rule through the use of various methods sanctioned by the courts.

Thus, statements made during illegal detention concerning circumstances
collateral to the crime itself are admissible against the defendant for

purposes of impeachment.56 Persons who have identified the accused

during the illegal detention are permitted to re-identify him in open
court.57

Perhaps the most serious indictment of the Rule 5-McNabb-Mallory
approach to protecting individual rights is that the rule, while rendering
inadmissible confessions made during the illegal detention, does little
to cure the demoralizing effect on the defendant of having made such
admissions to the police.

Of course, after an accused has once let the cat out of the bag by con

fessing, no matter what the inducement, he is never thereafter free of the

psychological and practical disadvantages of having confessed. He can never

get the cat in the bag.58

Often the defendant will succumb to the temptation to reaffirm his earlier
inadmissible confession subsequent to his preliminary hearing. In de

ciding the admissibility of these later confessions, the courts have re

sorted to an "independence" test. In United States v. Bayer,59 the Su
preme Court recognized that such a later confession might always be
considered "fruit of the first,"60 but went on to note that the Court had
never held that "making a confession under circumstances which preclude
its use, perpetually disables the confessor from making a usable one after
those conditions have been removed."61 Such confessions have been ex-

56 Tate v. United States, 109 U.S. App. D.C. 13, 283 F.2d 377 (1960).
57 Payne v. United States, 111 U.S. App. D.C. 360, 294 F.2d 723, cert, denied, 368 U.S.

883 (1961).
58 United States v. Bayer, 331 U.S. 532, 540 (1947).
59 Supra note 58.
60 Id. at 540.
61 Id. at 541.
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eluded only when they were found to be "a result of that illegality"; 62
i.e., the illegal detention. In Killough v. United States,63 the reaffirming
confession was held inadmissible since it came so "soon after"64 the un

lawful detention. But the Killough court expressly rejected the inter
vening advice of counsel as a necessary means of removing the taint of
illegality. Therefore, it is yet quite possible for the police to use the
inadmissible confession as a psychological wedge to open the door to
a posthearing reaffirmation made before the defendant is aware of
the evidentiary harmlessness of his earlier statements. Thus, the period
of lawful detention after the preliminary hearing can be employed to
thwart the purpose of the McNabb-Mallory rule and render the pro
tection afforded by Rule 5 relatively useless.
Aside from admonishing the prosecution that any confession made

after the preliminary hearing must be independent of statements made
during unlawful detention, the McNabb-Mallory rule does nothing to
exclude posthearing statements. Obviously the bare recital of a few con

stitutional rights, given in the language of the law, is of little comfort
to an arrestee untutored in that language. Moreover, this recital is even

less meaningful to the very persons most in need of sympathetic advice
�the ignorant, the unintelligent, the inexperienced. Clearly, then, Rule
5, even implemented by McNabb-Mallory, does not guarantee that
awareness of his rights that every accused must have if ours is to be
called an accusatorial system of criminal justice.
This approach fares little better than the voluntariness test when

viewed from the aspect of enforceability by a particular defendant.
Since the courts have had so much difficulty in determining when a

delay becomes "unnecessary," no defendant can be sure that his state

ments will be considered inadmissible. It is even more difficult to know

when a reaffirming confession will be considered sufficiently independent
of its excluded predecessor to be itself admitted. Such questions can

seldom be answered definitively without resort to an appellate court.

This lack of predictability fazes every defense counsel and to expect
an unassisted defendant to fathom such legal depths is certainly not

rational.

62 Killough v. United States, 114 U.S. App. D.C. 305, 315 F.2d 241 (1962).
63 Supra note 62.
64 The reaffirming confession was made twenty hours after the preliminary hearing. 114

U.S. App. D.C. at 322, 315 F.2d at 258 (dissenting opinion).
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The Critical Stage Approach

Two comparatively recent decisions of the Supreme Court have in

itiated a new onslaught against the denial of the right to assistance of

counsel.65 The Court has employed a new phrase to describe the standard
it will apply to determine whether absence of counsel imports a denial
of due process. In Hamilton v. Alabama66 the Court held that such
absence at "a critical stage of the proceeding" would amount to a denial
of due process by the state under the fourteenth amendment. The pivotal
term "critical" is borrowed from the majority opinion of Mr. Justice
Sutherland in Powell v. Alabama61 in which he said: "[D]uring perhaps
the most critical period of the proceedings against these defendants . . .

from the time of their arraignment until the beginning of their trial . . .

the defendants did not have the aid of counsel in any real sense . . . ."68
But whereas the majority in Powell contemplated an entire interval

during which an accused would sorely need counsel, the Hamilton Court
addressed itself to the problem of determining more precisely that point
in the criminal process at which absence of counsel results in a denial
of due process.
In Hamilton, the Court considered the claim of a petitioner who had

been denied counsel at his arraignment in an Alabama prosecution. Relief
had been denied by the Alabama Supreme Court because the defendant
had not alleged that he had been "disadvantaged in any way by the ab
sence of counsel when he interposed his plea of not guilty."69 Relying
on the fact that under Alabama practice, the arraignment presented the
final opportunity to plead certain defenses and raise certain objections,
the Court denominated the arraignment as a critical stage of the procedure
in Alabama. Having arrived at this conclusion, the Court announced its
new rule: "When one pleads to a capital charge without benefit of

counsel, we do not stop to determine whether prejudice resulted."70 Here,
the Alabama arraignment was critical because of the potential prejudice
facing any defendant forced to plead without counsel. Apparently a

court heeding Hamilton would consider the "stage in a criminal pro
ceeding" without reference to the circumstances surrounding the par-

65 White v. Maryland, 373 U.S. 59 (1963) ; Hamilton v. Alabama, 368 U.S. 52 (1961).
66 Supra note 65.
67 287 U.S. 45 (1932).
68 Id. at 57.
69 Hamilton v. State, 271 Ala. 88, 93, 122 So. 2d 602, 607 (1960).
70 368 U.S. at 55.
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ticular defendant's conviction and decide whether or not that stage is
"critical."
If it were, denial of counsel to the accused at that stage would vitiate

any subsequent conviction for denial of due process. Under this test,
the arraignment procedure in New York, at which a committing magis
trate simply determines whether the state may confine an arrestee and
advises him of his various rights, has been held not to be a critical stage
of the criminal process.71
In one of the more significant opinions renderd by a state court under

Hamilton,12 the Arkansas Supreme Court completely ignored the "po
tential prejudice" standard for determining criticalness announced by
the Court and instead formulated its own more liberal rule. In Walton v.

State13 the defendant had signed a confession before arraignment and
before counsel had been provided for him. At the arraignment, the

judge refused to allow the defendant to plead to the charge until he had
conferred with counsel. However, the court did permit the prosecutor to
question the defendant concerning his earlier confession. During the

ensuing colloquy, the defendant admitted that the confession had been
made voluntarily. At trial these statements were admitted over objection
and defendant was convicted. The conviction was affirmed by the Arkan
sas Supreme Court but was later reversed and remanded by the United
States Supreme Court for consideration in light of Hamilton.14 In re

viewing the conviction, the Arkansas court made no mention of the

character of the arraignment under that state's practice. Rather, it
noted that:

[t]he admissions that were elicited by the prosecuting attorney may well have

been as damaging as a plea of guilty. ... If Walton had been represented by
counsel ... his attorney would certainly have warned him that he was not com

pelled to answer any questions with reference to the . . . confession.75

Therefore, the Arkansas court reversed the conviction, not because defen

dant had been denied counsel at a critical stage, but because the testi

mony as to defendant's admissions at the arraignment was "inadmissible

and prejudiced." Thus, under the banner of Hamilton, the Arkansas

court enunciated a new exclusionary rule: Statements made by the de

fendant at a stage of the proceedings where he should have had counsel

7i United States v Fay, 211 F. Supp. 359, 365 (S.D.N.Y. 1962).
72 Walton v. State, 366 S.W.2d 707 (Ark. 1963).
73 Supra note 72.
74 371 U.S. 28 (1962).
75 366 S.W.2d 707, 709 (Ark. 1963).
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but did not are inadmissible. Moreover, the only reason cited by the
court for requiring that defendants be represented by counsel at an Ar
kansas arraignment was, not that the arraignment itself presents any
unique opportunity for an untutored defendant to prejudice himself

(as was the case in the Alabama arraignment considered in Hamilton),
but that the defendant had made damaging statements that he ob

viously would not have made had he been represented by counsel. The

only concession actually made to the Hamilton approach was the Ar
kansas court's observation that the circuit judge who presided over the

arraignment had recognized the unfairness of permitting the defendant
to plead without counsel and had therefore refused to allow him to do
so. But that observation should not be allowed to obscure the fact that
the Walton court enforced the defendant's right to counsel by excluding
admissions that would never have been made but for denial of that right,
holding that these admissions were as damaging as a plea of guilty.
There is nothing in the opinion that limits the application of the ex

clusionary rule to statements made at the arraignment or at any other

particular step in the criminal procedure. The only requisites to its

operation are the denial of the right to counsel and prejudicial admis
sions resulting from that denial.
Two weeks after the decision of the Arkansas court in Walton, the

Supreme Court issued its first opinion purporting to apply the rule laid
down in Hamilton. In White v. Maryland,76 the Court considered the

petition of an accused who, without benefit of counsel, had pleaded
guilty at his preliminary hearing, even though no plea was required of
him at that time. Later, at his arraignment, the accused, with his ap

pointed counsel present, changed his plea to not guilty. At the subsequent
trial, the original guilty plea was admitted into evidence. The Maryland
appellate court distinguished Hamilton on the grounds that the character
of the preliminary hearing in Maryland was quite unlike that of the
Alabama arraignment because no defenses could be irretrievably lost

nor objections waived.77 The United States Supreme Court did not dis

pute the difference in nature between the two proceedings, but said: "What
ever may be the normal function of the 'preliminary hearing' under

Maryland law, it was in this case as 'critical' a stage as arraignment
under Alabama law. For petitioner made a plea before the magistrate
and that plea was taken at a time when he had no counsel."78 Again in-

76 373 U.S. 59 (1963).
77 Cf. United States v. Fay, 211 F. Supp. 359, 365 (S.D .N.Y. 1962).
78 373 U.S. at 60 (1963).
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yoking Hamilton, the Court reiterated that "we do not stop to determine
whether prejudice resulted."79 The White decision thus transforms the
rule of Hamilton in two important ways: (1) the "criticalness" of a

stage is judged not by its "normal function/' as it was in Hamilton,
but by the effect of any statements the accused happens to make at the
proceeding; and (2) the right to counsel at such a stage becomes en

forceable by an exclusionary rule, for obviously if the defendant's plea
of guilty at the preliminary hearing had been held inadmissible at trial,
he would have had no grounds for objection.80
Though neither the Supreme Court nor the lower federal courts have

as yet articulated any distinction81 between the two cases, it is clear
that White has introduced a dichotomy into the critical stage approach
first announced in Hamilton. Under Hamilton, the stage is critical if,
because of local practice, the proceeding itself presents an opportunity
for the accused to damage his case, whereas under White, the stage is
critical if the defendant has in fact prejudiced his case because of ab
sence of counsel, without regard to the character of the proceeding itself.
It is apparent that these standards are not mutually exclusive in their
application and in any particular case counsel must be present at every
stage in the proceeding deemed critical under either rule. It is thus
necessary to examine the consequences of the critical stage approach,
as implemented by both standards, to determine whether this method
meets the fundamental requisites of a just accusatorial system.
The potential prejudice test adopted in Hamilton is clearly inadequate

to insure that every accused will know and be able to exercise all his
rights from the moment of arrest. This proposition was amply demon
strated by circumstances in the White case itself, for there the Maryland
preliminary hearing was recognized as not inherently "critical," yet the
defendant's ignorance of his legal rights caused him to weaken his case

substantially. Had the Hamilton rule been applied, the resulting prej
udice, stemming directly from accused's lack of assistance of counsel,
would not have been alleviated. That the White Court opened a new

avenue to attack only emphasizes the inability of the Hamilton approach
to assure that every defendant will be well equipped to confront the

prosecution in the battle for his liberty. Indeed, the Hamilton test was

not designed to insure the accused's preparedness at every stage of the

proceedings against him; rather, this rule seeks to prevent the defendant

79 Ibid.
80 See United States v. Fay, 211 F. Supp. 359, 365 (S.D.N.Y. 1962).
81 See, e.g., Anderson v. North Carolina, 221 F. Supp. 930 (W.D.N.C. 1963).
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from tumbling inadvertently over any legal precipice from which he
cannot possibly be retrieved.
The White approach produces more satisfactory results by demanding

assistance of counsel whenever the accused defendant displays his in

ability to conduct his own defense by acting so as to prejudice that de
fense. Unfortunately, the Supreme Court has not yet denned the outer
limits of the rule, for the most important question is whether under this
critical stage standard the accused must be accorded counsel at those
times when he stands most in need of partisan legal advice�the mo

ments immediately following arrest and the periods during which he
is being interrogated by the police. By its terms, the White rule would
seem to be available from the moment of arrest and to apply to any prej
udicial statement made thereafter by the defendant in the absence of

counsel, since under the actual prejudice test of White, any stage at
which the defendant made a prejudicial statement without benefit of
counsel would be deemed critical. The Supreme Court has given no in
dication of its willingness to use the critical stage test to exclude extra

judicial statements made without assistance of counsel. No court, federal
or state, has adopted the White approach in dealing with such state

ments. Yet, only a procedure which will exclude these admissions can

be said to protect the defendant from the inevitable effects of his own

inadequacy.
Even if the Supreme Court does deign to determine the admissibility

of extra-judicial admissions by inquiring into the presence of counsel
when such statements were made, hopefully it will not do so by re

iterating the language of White. For the "criticial stage" determina
tion will then be unnecessary, as absence of counsel and resulting
admissions by the accused will be the only requisites to the operation
of the exclusionary rule. An intermediate finding that a critical stage in
the proceeding has been reached could only serve to confuse the issue.
While neither the Hamilton nor the White versions of the critical stage

approach actually fulfill the implicit promise of the accusatorial system
to apprise every defendant of his rights and enable him to exercise them,
both represent efforts by the Supreme Court to extend the right to coun

sel to escort the defendant over a greater portion of his perilous journey
through the criminal process. Moreover, once the criticalness of the stage
has been determined, the defendant has merely to establish the absence
of counsel and his conviction will be reversed. A more effective method
of enforcing his rights is difficult to imagine.82 Nevertheless, the critical

82 Cf. State v. Krozel, 190 A.2d 61 (Conn. Cir. Ct. App. 1963), wherein the court
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stage approach has been found wanting and we must look elsewhere
for a solution that will survive the analysis to which the White and Ham
ilton tests have succumbed.

The Coming of Massiah

An examination of the three approaches used today to enforce the
right to counsel indirectly has revealed two common weaknesses: none

provide that every accused is fully aware of and able to exercise all of
his rights, and none provide that every accused is able to enforce his
rights without undue difficulty. As a result, the value of the right to
counsel is measured in ancillary terms and in the process is substantially
diluted. These weaknesses can only be eliminated, and the requirements
of a true accusatorial system satisfied, when the accused's right to
counsel is recognized as an absolute right.
A halting approach to this ultimate solution is being taken in the State

of New York. The first step came in 1960, with the recognition of an
absolute right to counsel after indictment in People v. Di Biasi83 The
defendant in this case had been indicted for murder in 1952 and sur

rendered to police six years later by arrangement through his attorney.
During questioning by the police in the absence of his attorney, he made
several damaging admissions. The court, relying upon the position of the

concurring Justices in Spano v. New York84 held "that after indictment
the right of an accused to the assistance of an attorney is absolute and
that questioning him after indictment in the absence of his attorney
is a violation of his right to counsel."85 The dissent in this four to three

opinion criticized the implication "that a defendant who has retained
an attorney somehow or other acquires a better constitutional status

than one who has neglected to secure counsel."86
This criticism was squarely met one year later in People v. Water

man87 when the court was confronted with a confession obtained from

a defendant who had been indicted for robbery under a "John Doe"

designation four months previous to the interrogation. It does not appear
that defendant had retained an attorney, or that he even requested as-

dismissed the indictment against defendant after finding that his right to counsel had

been denied.
83 7 N.Y.2d 544, 166 N.E.2d 825, 200 N.Y.S.2d 21 (1960).
84 360 U.S. 315, 324-27 (1959) (concurring opinions).
85 7 N.Y.2d at 550, 166 N.E.2d at 828, 200 N.Y.S.2d at 24.

86 Id. at 552, 166 N.E.2d at 829, 200 N.Y.S.2d at 27.
87 9 N.Y.2d 561, 175 N.E.2d 445, 216 N.Y.S.2d 70 (1961).
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sistance of counsel. Nevertheless, the court, again divided four to

three, held that "the constitutional and statutory right of a defendant
to the assistance of counsel at every stage of a criminal cause ... is
limited neither to capital cases . . . nor to the situation where the de
fendant already has an attorney."88
This approach was extended to arraignment in the 1962 decision of

People v. Meyer.89 There, the admissibility of a confession voluntarily
given after the defendant was arraigned on a robbery charge was in

question. Under New York law, an arraignment is similar to the pre
liminary hearing in federal courts and an accused is advised of his right
to counsel at this time.90 In holding that any statement made by an ac

cused after arraignment in the absence of counsel was inadmissible, the
court reasoned that "an arraignment after an arrest must be deemed the
first stage of a criminal proceeding. ... In reason and logic the admis

sibility into evidence of a post-arraignment statement should not be
treated any differently than a post-indictment statement."91
The Di Biasi rule has been proposed in the courts of two other states,

both of which have rejected it.92 However, on May 18, 1964, the United
States Supreme Court announced an opinion which will extend the
Di Biasi rule of New York to all federal courts, and, it appears, to

the courts of every state as well. In Massiah v. United States93 it was

argued that incriminating statements, made by a defendant while re

leased on bail after indictment on a narcotics charge, to a codefendant
who had cooperated in the concealment of a transmitter so federal

agents could listen in, were inadmissible on two grounds: that use of
the radio equipment violated fourth amendment rights ; and that eliciting
statements from the defendant in the absence of retained counsel after
indictment was a violation of sixth amendment rights.
Accepting the latter argument, the Court held:

[t]he petitioner was denied the basic protections of that [sixth amend
ment] guarantee when there was used against him at his trial evidence of his
own incriminating words, which federal agents had deliberately elicited from
him after he had been indicted and in the absence of his counsel.94

88 Id. at 565, 175 N.E.2d at 447, 216 N.Y.S.2d at 74.
89 11 N.Y.2d 162, 182 N.E.2d 103, 227 N.Y.S.2d 427 (1962).
90 Compare N.Y. Code Crim. Proc. �� 165, 188, with Fed. R. Crim. P. 5(a), (b).
91 11 N.Y.2d at 164, 182 N.E.2d at 104, 227 N.Y.S.2d at 428.
92 People v. Garner, 57 Cal. 2d 135, 367 P.2d 680 (1961) ; State v. Kristich, 226 Ore.

240, 359 P.2d 1106 (1961).
93 84 Sup. Ct. 1199 (1964).
94 Id. at 1203.
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While these carefully chosen words leave some possibilities open to

distinguish the case, it is clear that the rationale adopted was the same

as that used in Di Biasi, and clearer still that the inevitable expansion
of the absolute right to counsel which followed Di Biasi in New York
will follow close on the heels of Massiah.
The authority relied upon by Mr. Justice Stewart, writing for the

majority, was identical to that relied upon in Di Biasi, namely, the con

curring opinions in Spano v. New York.95 Briefly quoting the opinions of
himself and Mr. Justice Douglas in Spano to the effect that indictment
marks the beginning of legal proceedings against a defendant, he con

cluded with the broad words of Powell v. Alabama:

[D]uring perhaps the most critical period of the proceedings . . . that is to

say, from the time of their arraignment until the beginning of their trial, when
consultation, thorough-going investigation and preparation [are] vitally important,
the defendants . . . [are] as much entitled to such aid [of counsel] during
that period as at the trial itself.96

Although it is clear that the Court adopted the rationale of Di Biasi,
three possible distinctions may be grasped at by those who would hesi
tate to recognize the sweeping effect of the decision.

First, as Mr. Justice Stewart noted, "Here we deal not with a state

court conviction, but with a federal case, where the specific guarantee
of the Sixth Amendment directly applies."97 It is somewhat doubtful
that this language can be seized upon to advance two different standards
in state and federal courts, in light of the Court's recent pronouncement
in Gideon v. Wainwright.98 The Court there recognized that a finding
that the right to counsel was "a fundamental right, essential to a fair
trial" would compel the conclusion that "the Fourteenth Amendment

requires appointment of counsel in a state court, just as the Sixth
Amendment requires in a federal court."99 In concurring, Mr. Justice
Douglas warned that "rights protected against state invasion by the Due

Process Clause of the Fourteenth Amendment are not watered-down
versions of what the Bill of Rights guarantees."100
Secondly, the fact that Massiah already had retained counsel at the

95 360 U.S. at 324-27.
96 287 U.S. at 57, quoted by the Massiah Court, 84 Sup. Ct. at 1202 (editing by the

Court) .

97 84 Sup. Ct. at 1202-03.
98 372 U.S. 335 (1963).
99 Id. at 340.
ioo Id. at 347.
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time the damaging statements were elicited leaves open the same gap
that Di Biasi left for Waterman to fill. If this argument is used to

create the intolerable situation of giving greater rights to one with
retained counsel than to a defendant without, the Court will surely
respond to remedy that situation just as quickly as did the New York

Court of Appeals in Waterman. It is significant to note, furthermore,
that Waterman was approvingly cited by the Massiah Court.101

Finally, a factual distinction may be attempted on the basis of the

surreptitious circumstances under which the statements of Massiah
were elicited. In dissenting, Mr. Justice White indicated that "the

general issue lurking in the background of the Court's opinion is the

legitimacy of penetrating or obtaining confederates in criminal organi
zations."102 The majority, however, recognized these circumstances as

an argument against assertion of a right to counsel, implying that
normal interrogation presents an even clearer case for application of
this new rule, by quoting Judge Hays' dissent in the New York Court
of Appeals: "In this case, Massiah was more seriously imposed upon . . .

because he did not even know that he was under interrogation by a

government agent."103
Even brushing these distinctions aside to accept a broad rule recog

nizing absolute right to counsel after indictment, however, the inad

equacy of Massiah in terms of meeting the basic criteria of an accusa

torial system is readily apparent. By limiting the absolute right to

counsel to an arbitrary point in time (indictment or arraignment), the
period during which an accused is most in need of the assistance of
counsel (from arrest to arraignment) is ignored. As stated by Justice
Traynor in his penetrating concurring opinion in People v. Garner:

It is a formalistic assumption that indictment is the point when a defendant

particularly needs the advice and protection of counsel. ... It is hardly realistic
to assume that a defendant is less in need of counsel an hour before indictment
than he is an hour after.104

The same reasoning would apply to arraignment as the arbitrary cut-off
point. Although New York law requires that arraignment take place
within a reasonable time after arrest,105 this rule is not enforced by ex-

101 84 Sup. Ct. at 1202.
102 Id. at 1206 (dissenting opinion).
103 United States v. Massiah, 307 F.2d 62, 72-73 (2d Cir. 1962), quoted by the Supreme

Court, 84 Sup. Ct. at 1203.
104 57 Cal. 2d 135, 160, 367 P.2d 680, 695 (1961).
105 N.Y. Code Crim. Proc. � 165.
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elusion of evidence obtained during delay,106 thus giving police a free
hand in the crucial hours between arrest and arraignment.

Toward an Absolute Right to Counsel

The possible implications of Massiah were fully recognized by Mr.

Justice White in his dissent:

[T]oday's rule promises to have wide application well beyond the facts of
this case. The reason given for the result here�the admissions were obtained
in the absence of counsel�would seem equally pertinent to statements obtained
at any time after the right to counsel attaches, whether there has been an

indictment or not; to admissions made prior to arraignment, at least where
the defendant has counsel or asks for it; to the fruits of admissions improperly
obtained under the new rule; to criminal proceedings in state courts; and to

defendants long since convicted upon evidence including such admissions. The
new rule will immediately do great service in a great many cases.107

Such applications appeared soon after the Di Biasi decision in New

York, and it is to be hoped that the Supreme Court will continue to

follow the trail being blazed in that state, where a step was taken toward

closing the gap between arrest and arraignment in the recent decision of

People v. Donovan.108 There, a defendant accused of first degree murder
made a voluntary confession to police before his arraignment, but "after
the police had refused to allow an attorney, retained for him by his

family while he was in custody, to see or speak with him."109 Expressly
rejecting any reliance upon the due process clause of the fourteenth

amendment, the confession was held inadmissible under New York

law, since

continued incommunicado interrogation of an accused after he or the lawyer
retained by him or his family has requested that they be allowed to confer

together . . . "contravenes the basic dictates of fairness in the conduct of

criminal causes and the fundamental rights of persons charged with crime."110

In effect, the right to counsel thus becomes absolute after a request has
been made, by either the accused or his retained attorney, to confer

together before arraignment.
It would appear that Donovan must be extended by conferring its

benefits not only on those who have not retained counsel, but on those

106 Stein v. New York, 346 U.S. 156 (1953).
iot 84 Sup. Ct. at 1204 (dissenting opinion),
108 13 N.Y.2d 148, 193 N.E.2d 628, 243 N.Y.S.2d 841 (1963).
109 13 N.Y.2d at 151, 193 N.S.2d at 629, 243 N.Y.S.2d at 843.

no Id. at 153, 193 N.E.2d at 630, 243 N.Y.S.2d at 843.
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who have made no request for counsel as well. This final step is necessary
if New York is to achieve a fair accusatorial system through right to
counsel. Such a final extension may have been rendered inevitable in
Donovan itself, since the confession of Mencher, a codefendant, was also

rejected by the court, although he had neither retained counsel nor re

quested legal assistance. As explained in the dissent of Judge Van Voor-
his:

Does this rule mean that an accused who has friends or connections is to be pre
ferred under such circumstances over one who is alone in the world and who
has no one to obtain a lawyer for him? The unfairness is recognized here by the

granting of a new trial to Mencher also, on the ground that he was mentioned
in Donovan's confession which was not received against Mencher. . . . The

actuating reason for reversing as to Mencher, it seems to me, is the unfairness
of distinguishing between Donovan and Mencher by allowing Mencher 's con

fession into evidence against himself, since Mencher, unlike Donovan, had no

connections to obtain a lawyer who might have told him to remain silent if
he had arrived at the station house before Mencher confessed.111

Although New York stands at the threshold of recognizing an ab
solute right to counsel, it stands alone. It is, of course, disappointing
to the student of criminal law that the rights of an accused in a federal
court should be less than those recognized in the state courts of New

York, but, as noted in Donovan, "recent Supreme Court cases presage
a holding by that court that 'due process now requires the exclusion of

any confession obtained in the absence of counsel when a defendant has

requested that one be present during the questioning.' "112 An opportu
nity will be presented to the Supreme Court to join New York, at least
insofar as overruling Crooker v. California,113 in the case of Escobedo v.

Illinois,114 currently scheduled to be argued this term. Here, the request
of one accused of murder to consult his retained counsel was denied by
police, and the attorney was similarly denied access to his client. A

subsequent confession was held admissible on the grounds that "the

right of a person in custody to see and consult with his attorney does
not deprive the police of their right to a reasonable opportunity to in

terrogate outside the presence of counsel."115 An exclusion of Escobedo's

111 Id. at 161-62, 193 N.E.2d at 636, 243 N.Y.S.2d at 852 (dissenting opinion).
112 Id. at 151 n.2, 193 N.E.2d at 629 n.2 243 N.Y.S.2d at 843 n.2, citing Broeder, Wong

Sun v. United States: A Study in Faith and Hope, 42 Neb. L. Rev. 483, 606; cf. Note, 16

Rutgers L. Rev. 573, 579-80 (1962).
i13 357 U.S. 433 (1958).
114 28 111. 2d 41, 190 N.E.2d 825, cert, granted, 375 U.S. 902 (1963).
n5 Id. at 52, 190 N.E.2d at 831.
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confession on the grounds of denial of counsel would be the initial stage
of a complete overhaul of the law of confessions, which must inevitably
lead to a rule recognizing an absolute right to counsel whenever the

police interrogate an accused.
Such a rule could be quite simple in its application. At the time the

arrestee is brought to the police station, counsel would be made available
to him immediately. In urban areas where the incidence of crime is

relatively high, an attorney would be on duty in every precinct day
and night. In less populated communities, a designated lawyer would
be "on call" at all times. In either case, this lawyer would be available
to the accused on a temporary basis, not only to explain his rights,
but to inform him that any statements made to the police since his arrest

cannot be used against him in any way, and to insure that the accused
is accorded all his rights during the preliminary hearing. At this stage
the arrestee would be free to retain his own attorney or continue to rely
on the temporary counsel. The police would not be permitted to conduct

any interrogation outside of the presence of counsel. Depending on local
practice, the accused would then be presented to a magistrate for a de
termination of the grounds for further detention, etc. Only at this point,
after all the ramifications of the maneuver had been explained to him,
would the accused be permitted to waive counsel. Absent such a waiver,
the arrestee would retain his absolute right to have the assistance of

counsel at every subsequent confrontation with the police, the pros
ecutor, and the bench.

It may be objected that such a system would saddle the busy lawyer
with a burden of service too heavy for him to bear. But surely it is not

too much to ask a professional man to volunteer a few hours of his time

every month in the interests of his community. Members of the bar are

often heard to complain of the low esteem in which the legal profession
is held by the public. Certainly a program such as this would do much
to promote respect for the profession.
Thus, the program's practicability seems unquestioned. While ac

cepting a burden that is substantial in sum and replete with obstacles,
the burden on the individual attorney remains insignificant when com

pared to the increased stature of the legal profession and the fruitful

implementation of a constitutional right long acknowledged as "most

pervasive."
It is not because of the burden placed upon the bar that the absolute

right to counsel meets the greatest criticism, however. It is the burden
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placed upon society as a whole. As Mr. Justice Jackson stated in an oft-
cited passage:
To bring in a lawyer means a real peril to solution of the crime, because, under
our adversary system he deems that his sole duty is to protect his client�

guilty or innocent�and that in such a capacity he owes no duty whatever to
help society solve its crime problem. Under this conception of criminal pro
cedure, any lawyer worth his salt will tell the suspect in no uncertain terms
to make no statement to police under any circumstances.116

In defense of an absolute right to counsel, it can be stated that the
view taken by many critics overlooks at least three important factors,
a trilogy of arguments which refute the "no confession�no solved
crimes" argument.
First, by granting the accused effective access to counsel we are not

destroying a "right" of the police but rather enforcing rights of the

accused, as enunciated in the Bill of Rights of the United States Con
stitution. As stated by Mr. Justice Douglas, in answering the Jackson
argument of Watts:

In other words, an attorney is likely to inform his client, clearly and un

equivocally, that "no person . . . shall be compelled in any criminal case to be
a witness against himself," as provided in the Fifth Amendment. This is the
"evil" to be feared from contact between a police suspect and his lawyer.117

Beyond this, the sixth amendment, as now interpreted, assures the
criminal defendant the assistance of counsel at a "critical stage" of the
proceedings,118 and it does not seem to be an undue extension of this

position to grant this aid from the moment of his arrest. To deny that
the period between arrest and presentment before a committing magis
trate is a critical stage for the accused is to disregard all reality. "A

person accused of crime needs a lawyer right after his arrest probably
more than at any other time."119
Secondly, a similar procedure has been successfully employed else

where. A concrete example of a system of law which denies police a

right of interrogation once a suspect is arrested is the present practice
in Scotland.120 While witnesses and bystanders may be questioned prior

116 Watts v. Indiana, 338 U.S. 49, 59 (1949) (concurring opinion) ; cf. Culombe v. Con
necticut, 367 U.S. 568, 580 (1961); People v. Donovan, 13 N.Y.2d 148, 152, 193 N.E.2d
628, 630, 243 N.Y.S.2d 841, 844 (1963).

117 Culombe v. Connecticut, supra note 116, at 639 (concurring opinion).
118 Hamilton v. Alabama, 368 U.S. 52 (1961).
119 Chafee, Documents on Fundamental Human Rights, Pamphlet 2, 541 (1952).
120 Smith, Public Interest and the Interests of the Accused in the Criminal Process�Re

flections of a Scottish Lawyer, 32 Tul. L. Rev. 349 (1958).
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to their arrest, no person may be compelled to go to the police station
for interrogation. In that country no police interrogation is permitted
after a person has been arrested and charged with a crime. However, if
an accused wishes to volunteer any information, he may make a declara
tion before the sheriff in the presence of his solicitor. These Scottish
rules have been found to operate well in practice.121
Thirdly, the contention that few crimes will be solved without per

mitting interrogation by police in the absence of counsel overlooks the
tremendous strides which have been made by science in the area of
crime detection.122 Training in the use of such modern techniques,
similar to those employed by the Federal Bureau of Investigation, will
enable the police in our cities to solve crimes without resort to the
techniques of "inquisition."
J. Edgar Hoover has lucidly summarized this relationship:
Civil rights violations are all the more regrettable because they are so unneces

sary. ... In matters of scientific crime detection, the services of our FBI

laboratory are available to every duly constituted law enforcement official in
the nation. Full use of these and other facilities should make it entirely unneces

sary for any officer to feel the need to use dishonorable methods.123

It should be noted that "Respect for law, which is the fundamental pre
requisite of law observance, hardly can be expected of people in general
if the officers charged with enforcement of the law do not set the example
of obedience to its precepts."124 Yet, most states already have laws on the
books to provide for meeting the demand of an accused for legal assist
ance. These "jailer's" laws are largely ignored,125 and an elimination of
this paradox would certainly improve the public image of the police.
It does not seem too unrealistic to assume that more ethical police prac

tices may lead to greater cooperation between police and the general
public�a quality which is conspicuous by its absence in our "anti-stool-

pigeon" society.126 Should such a revival occur, the innocent party who
witnesses criminal activity or suspicious conduct will be more prone to

perform his civic duty to stem the tide of the swelling crime rate. Surely

121 A Scots Advocate, Scots Law Regarding Confessions, 1961 Crim. L. Rev. (Eng.) 592,
598.
i22 See Hopton, Jones, Mitchell & Parsons, Scientific Crime Detection, 26 Tenn. L. Rev.

128 (1959).
i23 FBI Law Enforcement Bull, Sept. 1952.
124 Wickersham, Report on Lawless Enforcement of Law No. 11, p. 1 (1931).
i2^ Crooker v. California, 357 U.S. 433, 448 n.4 (1958).
126 N.Y. Times, March 28, 1964, p. 18, col. 2.
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an active citizenry, instilled with justifiable confidence and pride in their
law enforcement officers, would be of tremendous assistance in filling
the evidentiary vacuum created by the reluctance of the informed ar

restee to speak. Concededly, this improved citizen-police relationship
will not develop overnight, nor will it convince a guilty party to confess
while a defense counsel is present. However, it will hopefully serve to
convict the guilty in a fashion more attuned to our accusatorial system.
Returning to the basic requirements of a true accusatorial system, as

set out at the beginning of this note, it is readily apparent they would be
effectively met by a proposal such as this.

Every accused would be fully aware of and able to exercise all of his
rights. This is assured by the fact that no interrogation can take place
in the absence of counsel, who would not only inform the accused of all
of his rights, but instruct him in their proper exercise. Making such
assistance a free service provided by the bar avoids any possibility that
the ignorant or indigent defendant would be denied any of his rights
because of his status. Presence of counsel would certainly eliminate any
further use of physical and psychological pressures to extort confessions.

"Nothing would be better calculated to prevent misuse of official power
in dealing with a witness or suspect than the scrutiny of his lawyer or
friends or even of disinterested bystanders."127 The attorney would also
provide the impetus necessary to make the right to a prompt hearing
before a magistrate a meaningful right. In short, placing the protection
of an accused in the hands of one who is fully committed to the protec
tion of his interests would make every accused truly equal in his con

frontation with the prosecuting arm of the state.

Every accused would be able to enforce his rights without undue dif

ficulty. The denial of the right to counsel would be relatively simple to

prove, since the assignment of counsel by a magistrate upon arrest
would be a matter of court record. Once counsel is provided, any sub
sequent denial of other rights would also be more easily proven, since
the accused would have corroborative testimony to back him up.
"[W]hen the public, or even the suspect's counsel is present, the hazards
to the suspect from the officer's misunderstanding or twisting of his state
ments or conduct are greatly reduced."128
An additional advantage of such a simple standard would be a greater

degree of uniformity among the lower state courts in the administration

127 In re Groban, 352 U.S. 330, 342-43 (1957) (dissenting opinion) ; See Note, 107 U.
Pa. L. Rev. 286, 288 (1958).

128 in re Groban, supra note 127, at 341.
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of the "due process" requirements of the United States Constitution.
Under the present use of subjective tests, the state courts can "pick and
choose" a precedent to fit their purpose, with the result that many state
courts are ignoring pronouncements of the high Court.129 No room for
avoidance would remain, however, once the right to counsel was recog
nized as absolute.

Addendum

On June 22, 1964, the Supreme Court of the United States delivered
its long-awaited opinion in the case of Escopedo v. Illinois}30 Although
the holding, reversing the conviction of petitioner on the grounds of a

violation of his sixth amendment right to counsel as "made obligatory
upon the States by the Fourteenth Amendment,"131 was narrowly re

stricted to the facts presented,132 it appears that the first step on the path
from Massiah toward the eventual recognition of an absolute right to
counsel has been taken. The use of indictment as a "borderline," as

established in Massiah, was rejected as making no difference "under
these circumstances,"133 and criticized as exalting "form over sub
stance."134 Instead, a test of whether the investigation "has begun to

focus on a particular suspect"135 was confirmed by Mr. Justice Goldberg,
speaking for the majority. Obfuscating Crooker v, California136 and
Cicenia v. LaGay137 Escobedo appears to make it simply a matter of
time before the Court will carry the right to counsel as far as has the

New York Court of Appeals in People v. Donovan138 which case was

approvingly quoted in Escobedo.139

129 ^ay, Supreme Court and State Coerced Confessions, 12 J. Pub. L. S3 (1963).
130 32 U.S.L. Week 4605 (U.S. June 22, 1964). See discussion of decision of Illinois

Supreme Court in same case pp. 847-48 supra.
131 Gideon v. Wainwright, 372 U.S. 335, 342 (1963).
132 32 U.S.L. Week at 4609.
133 id. at 4607.
134 Ibid.
135 id. at 4608.
136 357 U.S. 433 (1958).
137 357 U.S. 504 (1958).
138 13 N.Y.2d 148, 193 N.E.2d 628, 243 N.Y.S.2d 841 (1963).
139 32 U.S.L. Week at 4607.



RECENT DECISIONS
DOMESTIC RELATIONS�General Rule That Duty To Support Minor

Children Is Undiminished by a Controversy Between Divorced
Spouses Does Not Apply Where Mother's Conduct Deprives Court
of Jurisdiction. Adams v. Adams, 196 A.2d 915 (D.C. Ct. App. 1964).

In July 1960, Thomas W. C. Adams and Harriet R. Adams were divorced by
a decree of the court of Crenshaw County, Alabama. The decree confirmed an

agreement between the parties which granted the mother full and permanent
custody of their two minor children, and the father reasonable visitation rights.
The agreement also provided that the father was to make monthly payments
for the support and maintenance of the children.1 In response to a petition filed

by the mother, the Domestic Relations Branch of the District of Columbia

Municipal Court awarded substantially the same relief in a decree entered

February 21, 1961.2 Since the mother is a native of England and wished to

return there to visit her parents, she obtained permission of the court to allow
the children to accompany her during a three-month period expiring in July
1961.3 Neither she nor the children returned by that date; the mother, in fact,
took the children to Morocco, where she remarried and has since resided.
On her failure to comply with the terms of the court's order, the plaintiff-

mother was adjudged in contempt and further payments by the father were

ordered held in escrow by the clerk of the court until a further order would be
entered.4 Her appeal from this order was dismissed because of her departure
from, and refusal to return to, the court's jurisdiction, thus depriving the court

of "all control over the children."5
In April 1962, the father filed a motion in the trial court to reduce or elimi

nate the monthly support payments and to have returned to him the accumu

lated funds held in escrow by the clerk. The denial of this motion included the

appointment of a trustee to whom all accumulated funds were released.6 The

present appeal was taken by the father from the denial of his motion and from
the order releasing the funds to the appointed trustee. Held, the general rule
that the duty of the father to support minor children is undiminished by any
controversy between himself and his wife7 does not apply where the divorced
wife has willfully removed the children from the court's jurisdiction and assumed
full control of them; the trial court was without authority to release the

1 Adams v. Adams, Civil No. 537, Crenshaw County Ct., Ala., July 26, 1960.
2 Adams v. Adams, Civil No. D-182-61, D.C. Munic. Ct, Feb. 21, 1961.
3 Adams v. Adams, Civil No. D-182-61, D.C. Munic. Ct., March 14, 1961.
4 Adams v. Adams, Civil No. D-182-61, D.C. Munic. Ct., Dec. 13, 1961.
5 Adams v. Adams, 184 A.2d 213, 215 (D.C. Munic. Ct. App. 1962).
6 Adams v. Adams, Civil No. D-182-61, D.C. Ct. Gen. Sess., March 4, 1963.
7 Edmonds v. Edmonds, 146 A.2d 774 (D.C. Munic. Ct. App. 1958) ; see Britt v. Britt,

153 A.2d 644 (D.C. Munic. Ct. App. 1959).
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accumulated funds held in escrow to a trustee, and such accumulated support
payments are to be returned to the father.8
In a dissenting opinion, Judge Quinn argued that a father's duty of support

is conditioned only upon the needs of the children and upon his ability to pay,9
and that no evidence appeared on the record relative to these conditions. Con
tending that the appellant could not claim any right to the funds currently
held by the trustee, Judge Quinn relied on an analogy between the present
situation and the District of Columbia rule regarding alimony payments; i.e.,
that since the original decree is final with respect to matured alimony install
ments, it cannot be challenged, because "the right to each installment becomes
absolute and vested when it becomes due" under the original judgment.10
Also, he disagreed with the majority's conclusion that the trial court was

without authority to appoint a trustee, because the language of the act which
created the Domestic Relations Branch11 clearly authorizes such appointment.
In reaching its conclusion that the general rule should not be followed under

the circumstances of the present case, the majority found it necessary to con

sider two questions: (1) the authority of the Domestic Relations Branch to

appoint a trustee of funds which have been paid into court under a decree of

support and maintenance; and (2) the repayment of such funds to the father
upon termination of the decree.

Concerning the former issue, the District of Columbia Code provides that:

(a) The Domestic Relations Branch is hereby vested with so much of the power
as is now vested in the United States District Court for the District of Columbia,
whether in law or in equity, as is necessary to effectuate the purposes of this

subchapter . . . ,12

The subchapter also grants to this branch exclusive jurisdiction in all actions
for divorce, separation, alimony, and support and custody of minor children.13

Although the United States district court has general equity powers,14 the

equity jurisdiction of the Domestic Relations Branch is limited by the type of
relief that it can award.15 Even so, the appointment of the trustee in the
instant situation was obviously designed to "effectuate the purposes of the

subchapter" because, since the accumulated payments are held for the benefit
of the children, and since the clerk of the court is without power even to invest

them, the appointment of a trustee with such resultant power is not inconsistent

8 Adams v. Adams, 196 A.2d 915 (D.C. Ct. App. 1964).
� See Gaidos v. Gaidos, 48 Wash. 2d 276, 278, 293 P.2d 388, 390 (1956).
io Kephart v. Kephart, 89 U.S. App. D.C. 373, 380, 193 F.2d 677, 684 (1951), cert, denied,

342 U.S. 944 (1952). (Emphasis added.)
n D.C. Code Ann. � 11-763 (1961).
12 Ibid.
13 D.C. Code Ann. � 11-762 (1961).
14 Hopson v. Hopson, 95 U.S. App. D.C. 285, 221 F.2d 839 (1955).
15 Blumenthal v. Blumenthal, 161 A.2d 137 (D.C. Munic. Ct. App. 1960).
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with the court's purpose under the subchapter. Here, the funds were in fact

deposited in a savings institution, and the accumulation of interest, while

admittedly minute, in no way violated the interests of the children. In this

context, the appointment of the trustee clearly falls within the jurisdiction
granted by Congress.
Although the second disputed issue, namely, repayment of the funds to the

father upon termination of the decree, has been the subject of much litigation
in the courts of the District of Columbia and other jurisdictions, no clear-cut
rule of law has emerged. At present, a slight majority of courts hold that, in
the absence of statute, there is no authority to modify or terminate a decree for

support and maintenance with respect to matured installments.16 Those courts

adhering to the minority rule, however, do claim the power to cancel such
installments. Moreover, some of the majority jurisdictions have created
certain exceptions which accomplish the same result�cancellation of matured
installments.17 In the District of Columbia pronounced conflicts of authority
exist in this area which result in inconsistent decisions. The instant case is a

product of the conflict and an example of the unsettled state of the law in

regard to such support installment cases.
After a decree granting divorce, alimony, or support and maintenance

payments, the Domestic Relations Branch retains jurisdiction under the following
statute: "After a decree of divorce in any case granting alimony and providing
for the care and custody of children, the case shall still be considered open for

any future orders in those respects."18 In construing a statute of similar import,
which authorized the court to retain jurisdiction in order to vary or modify a

decree, the Supreme Court of the United States held that such a statute did not

specifically authorize the cancellation of matured installments.19 Likewise, as

early as 1916, the District of Columbia Circuit Court of Appeals held that it
was beyond the power of the court to modify or vacate a judgment for accrued
alimony.20 Two later cases specifically construed the applicable Code provision21
to preclude an alteration or modification of an alimony decree with retrospective

16 Annot., 6 A.L.R.2d 1277, 1283 (1949).
17 Id. at 1279; e.g., Brandt v. Brandt, 107 U.S. App. D.C. 242, 276 F.2d 488 (1960);

Snip v. Snip, 35 111. App. 2d 427, 183 N.E.2d 175 (1962).
18 D.C. Code Ann. � 16-413 (1961). As was pointed out above, the Domestic Relations

Branch inherits its jurisdiction from the United States District Court for the District of
Columbia. See text accompanying note 12 supra.

19 Sistare v. Sistare, 218 U.S. 1, 22 (1910).
20 Lynham v. Hufty, 44 App. D.C. 589, 599 (1916). Although this case and subsequently

cited cases refer to alimony payments, the rule applies equally to payments for support
and maintenance of minor children. See separate opinion of Fahy, J., in Kephart v. Kephart,
89 U.S. App. D.C. 373, 381, 193 F.2d 677, 684 (1951), cert, denied, 342 U.S. 944 (1952).

21 D.C. Code Ann. � 16-413 (1961).
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effect.22 Subsequent cases23 followed these precedents until Franklin v. Frank-
tin24 was decided. There, the District of Columbia Circuit Court of Appeals held
that the Domestic Relations Branch could exercise its equity powers and refuse
to enforce accrued installments under an alimony decree. In so doing, the court

distinguished Phillips v. Kepler,25 and specifically overruled other District of
Columbia cases26 which had held that the court was without power to cancel
matured installments under an alimony decree.

This departure from long-established precedent lasted only a short time, as

Franklin was itself overruled by a decision reinstating the doctrine that although
the statute provides that the case remain open for future orders, the district
court cannot modify or remit alimony installments which have become due 27

In 1960, the court of appeals followed this view, although indicating that the
defense of laches could prevent enforcement of the decree.28

Thus, with but a brief exception, the courts of the District of Columbia have
adhered to a principle (approved by Judge Quinn in his dissent) contrary to

the result reached in the instant case. It would seem that Judge Quinn's view
has the advantage of logic, since an installment for child support becomes a

legal debt when it matures, which cannot be challenged 29 Despite authority to

the contrary in other jurisdictions, it is submitted that the District of Columbia
would be well-advised to follow what is essentially a long line of precedent and
adhere to the majority, and better reasoned, view.
Here, the present court, although ostensibly approaching the problem pre

sented from an equitable point of view, ignored equitable consideration of the
needs of the children 30 Upon a proper showing of an appropriate change in

22 Phillips v. Kepler, 47 App. D.C. 384 (1918) ; Caffrey v. Caffrey, 55 App. D.C. 285, 4

F.2d 952 (1925).
23 E.g., Biscayne Trust Co. v. American Security & Trust Co., 57 App. D.C. 251, 20

F.2d 267 (1927) ; Lockwood v. Lockwood, 82 U.S. App. D.C. 105, 160 F.2d 923 (1947) ;

Plant v. Plant, 57 A.2d 204 (D.C. Munic. Ct. App. 1948).
24 83 U.S. App. D.C. 385, 171 F.2d 12 (1948).
25 47 App. D.C. 384 (1918).
26 83 U.S. App. D.C. at 386, 171 F.2d at 13 (1948). The cases overruled were: Lockwood

v. Lockwood, 82 U.S. App. D.C. 105, 160 F.2d 923 (1947) ; Biscayne Trust Co. v. American

Security & Trust Co., 57 App. D.C. 251, 20 F.2d 267 (1927) ; Caffrey v. Caffrey, 55 App.
D.C. 285, 4 F.2d 952 (1925).

27 Kephart v. Kephart, 89 U.S. App. D.C. 373, 193 F.2d 677 (1951), cert, denied, 342

U.S. 944 (1952).
28 Brandt v. Brandt, 107 U.S. App. D.C. 242, 276 F.2d 488 (1960).
29 Kephart v. Kephart, 89 U.S. App. D.C. 373, 381, 193 F.2d 677, 684 (1951), cert, denied,

342 U.S. 944 (1952).
30 It would seem that the majority gave greater consideration to punishing the mother's

contemptuous conduct than to protecting the needs of the children. In this context, it is

noteworthy that appellee's 1961 contempt citation included a fine of ten dollars per day
until the children were returned to the jurisdiction. Order, Adams v. Adams, Civil No.
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circumstances,31 a valid argument based on such changed conditions might be
made for prospective modification32 or even termination of the decree. But the
court apparently did not base its decision on such a showing.
Judge Quinn's dissent suggests that the majority's departure from precedent

was influenced by the trial court's inability to punish appellee for her con

temptuous conduct, and by her continuing disregard for its orders.33 Consider
ing the weight of authority and the actual facts of the dispute, it is difficult to
base the holding on any other rationale. But in so punishing the wife for

contempt, the court has in effect shown a disregard for the interests of the
children. An earlier decision of the same court, which indicated that the con

trolling factor in such a case should be the child's interest, suggested an

approach more consonant with law and equity, when it held that "the welfare
of a child should not be prejudiced by the delictum of a parent."34

INTERNATIONAL LAW�Want of Jurisdiction To Sue a Sovereign State
Without Its Consent Is Properly Presented by a Suggestion of

Want of Jurisdiction by the Ambassador Appearing Specially; It
Is Not Necessary for the Foreign Government To Establish Im
munity Through Channels of the State Department. Petrol Shipping
Corp. v. Kingdom of Greece, Ministry of Commerce, 326 F.2d 117 (2d Cir.

1964) (per curiam).

Plaintiff, a United States corporation, chartered its tanker Atlantis to defend
ant, a governmental agency of the Kingdom of Greece, for purposes of trans

porting grain from Texas. The grain purchase was made under an agreement
between the United States and Greece.1 The ship was damaged in the harbor at

D-182-61, D.C. Munic. Ct., Dec. 13, 1961. As of the date of publication this fine has amounted
to a sum in excess of $9,000.00, or considerably more than two years' support payments,
which were set at $150.00 per month under the original decree. See Adams v. Adams, Civil
No. D-182-61, D.C. Munic. Ct, Feb. 21, 1961.

31 See generally 27B C.J.S. Divorce �� 322-23 (1959) (circumstances relevant to modifica
tion or termination of support payments). The facts of this case do, in fact, contain
several applicable circumstances, namely, remarriage of the mother, removal of the child

from the jurisdiction, change in conditions of support, and denial of the father's visitation

rights.
32 See Elkins v. Elkins, 55 App. D.C. 9, 11, 299 Fed. 690, 693 (1924).
33 On the other hand, although it does not appear in the opinion and apparently was

not considered by the appeals court, appellant himself has failed to make even substantial

compliance with the terms of the support order. Such failure has resulted in the entry of a

show cause order for contempt, against the appellant, in the trial court. Order, Adams v.

Adams, Civil No. D-182-61, D.C. Ct. Gen. Sess., April 16, 1964.
34 Edmonds v. Edmonds, 146 A.2d 774, 776 (D.C. Munic. Ct. App. 1958).

1 The agreement was made pursuant to the Agricultural Trade Development and Assistance
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Piraeus, when the defendant designated an unsafe berth. The charter party
contained an arbitration clause, and plaintiff, acting in reliance thereon,
appointed an arbitrator to determine liability. Defendant, however, did not
follow suit, disclaiming any responsibility for the damage. Thereafter, plaintiff
moved in the court below, pursuant to Section 4 of the Arbitration Act,2 for
an order directing defendant to appoint an arbitrator.
The Greek Ambassador to the United States, appearing specially, suggested

want of jurisdiction to sue a sovereign state without its consent. The district
court accepted the suggestion and dismissed the suit. The United States Court
of Appeals for the Second Circuit affirmed the decision per curiam. Held, want
of jurisdiction to sue a sovereign state without its consent is properly presented
by a suggestion of want of jurisdiction by the ambassador appearing specially;
it is not necessary for the foreign government to establish immunity through
channels of the State Department.3
Although ostensibly limiting itself to the narrow issue of "how the conceded

immunity of a friendly state from suit without its consent is to be presented to
a court,"4 the instant court, by simply conceding immunity to the Greek

Sovereign, passed over and resolved, sub silentio, the difficult question of
whether or not Greece did indeed enjoy immunity in this transaction.
The late Judge Clark, in a vigorous dissent, argued that there was a very

real question as to whether or not Greece actually had immunity in a suit of
this type, especially since the dispute was merely over the preliminary step of

requiring defendant to appoint an arbitrator, and that the case certainly could
not be categorized as involving simply a "conceded immunity."5 He was of the
further opinion that, since the State Department had as long ago as 1952

pronounced broadly against granting immunity where the sovereign was engaged
in a commercial transaction,6 the court should have required the Greek Am
bassador to establish his claim through the State Department, or else the
district judge himself should have directed an inquiry to the Secretary of
State.
The case casts into bold relief the substantive and procedural difficulties

which arise when a foreign government pleads sovereign immunity in defense to

a claim against it in a United States court. Substantively, the question is simply,

Act of 1954, 68 Stat. 454, 7 U.S.C. �� 1691-1724 (1958), as amended, 7 U.S.C. �� 1691-1736

(Supp. IV, 1963).
2 9 U.S.C. � 4 (1958).
3 Petrol Shipping Corp. v. Kingdom of Greece, Ministry of Commerce, 326 F.2d 117

(2d Cir. 1964) (per curiam).
4 Id. at 118.
5 "The circumstances . . . suggest a good possibility that the Department . . . will not

support the defense of immunity here." Id. at 119 (dissenting opinion).
� Letter of Acting Legal Adviser Jack B. Tate, May 19, 1952, 26 Dep't State Bull.

984 (1952).
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should the sovereign enjoy immunity in this transaction?; procedurally, the

inquiry is, how does the sovereign go about establishing its potential claim?7
Complicating the interaction of these two aspects of the plea of sovereign

immunity is the fact that the courts and the State Department are often overly
zealous in protecting their respective jurisdictional prerogatives.8 The decision
in the instant case represents a prime example of the adverse effects which may
devolve upon a claimant where his claim happens to fall within the penumbra of
doubtful immunity situations and where the court refuses to defer to the
executive to determine its position on the question.
Considering first the procedural aspects, when a suit is brought against a

foreign sovereign in a court of the United States, it can seek to establish its
claim of immunity in several ways. It may request the State Department to
suggest to the court want of jurisdiction. If the Department makes a suggestion
of immunity to the court (through the Attorney General), the courts have,
since the holding of Justice Van Devanter in Ex parte Muir9 and the dicta of

Justice Stone in The Navemar10 and Ex parte Peru,11 been bound by the sugges
tion and must recognize the immunity and dismiss the action. If the State

Department does not wish to pronounce on the claimed immunity, it may refuse
to file any statement, leaving the issue to be settled by the court.12 Whether or
not the court construes the State Department's silence as a diplomatic way of

saying no and denies immunity, or whether it takes the silence as indicating that
the executive feels that the question might better be left to the judiciary, will
depend upon the court and the circumstances of the case.13 In certain cases the

Department has directed a statement to the court, adopting a form of words

7 See Dickinson, The Law of Nations as National Law: "Political Questions," 104 U. Pa.
L. Rev. 451, 471-79 (1956). See also Restatement, Foreign Relations Law of the United
States � 75 (Proposed Official Draft 1962) [hereinafter cited as Restatement].

8 See, e.g., Anderson v. N.V. Transandine Handelmaatschappij, 289 N.Y. 9, 43 N.E.2d
502 (1942) ; see Note, Judicial Deference to the State Department on International Legal
Issues, 97 U. Pa. L. Rev. 79 (1948) (indicating that the pendulum has swung too far in
favor of the State Department).

9 254 U.S. 522, 533 (1921).
10 Compania Espanola de Navegacion Maritima, S.A. v. The Navemar, 303 U.S. 68,

74 (1938).
11 318 U.S. 578, 588-89 (1943). This procedure would be modified under � 75 of the

Proposed Restatement. Restatement 248 (Reporter's notes). It notes that a suggestion of
immunity from the executive branch should not necessarily be conclusive, a position which
is contrary to the Supreme Court dicta in Ex parte Peru, supra, and cases cited notes 9 and
10 supra.

12 Compania Espanola de Navegacion Maritima, S.A. v. The Navemar, 303 U.S. 68
(1938).

13 Cardozo, Sovereign Immunity: The Plaintiff Deserves a Day in Court, 67 Harv. L.
Rev. 608, 612 (1954) ; see Restatement � 74 (Reporter's notes) for a description of the
actual procedures involved in suggesting immunity and the recourse left open to the
private-party plaintiff.
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designed to discharge its duty to a friendly government, while indicating un

certainty as to the validity of the claim. Here the communication is made as a

matter of comity between the two countries. This procedure, referred to by one

court as "courteous neutrality,"14 is made as a matter of comity between the
two countries.

Where the foreign sovereign makes its claim directly to the court, bypassing
the State Department, the next move is up to the court. It can either direct an
inquiry to the State Department itself (in which case the game of suggestion or

silence is likewise indulged) or, as in the instant case, it can decide the jurisdic
tional question without deferring to the State Department.
As can be seen from this outline of possible procedures, the foreign sovereign

is free to determine for itself the method of interposing its claim. Where the

sovereign bypasses the State Department and makes its claim directly, whether
or not the court will have the benefit of the advice of the State Department
will depend upon whether the court directs an inquiry to the Department�a

determination which is left to judicial discretion.
Even though the foreign sovereign has bypassed the State Department, the

courts, without directing an inquiry on their own, can look for advice to a

direct pronouncement by the Department on the substantive question. This
advice is found in the so-called Tate letter, promulgated in 1952 by the Acting
Legal Adviser to the State Department as an official announcement of the policy
of the executive on the substantive question of when a foreign sovereign would

enjoy immunity in the courts of the United States. In pertinent part, it reads
as follows:

A study of the law of sovereign immunity reveals the existence of two con

flicting concepts of sovereign immunity, each widely held and firmly established.
According to the classical or absolute theory of sovereign immunity, a sovereign
cannot, without its consent, be made a respondent in the courts of another sover

eign. According to the newer or restrictive theory of sovereign immunity, the im

munity of the sovereign is recognized with regard to sovereign or public acts (jure
imperii) of a state, but not with respect to private acts (jure gestionis). . . .

Finally, the Department feels that the widespread and increasing practice
on the part of governments of engaging in commercial activities makes necessary

a practice which will enable persons doing business with them to have their rights
determined in the courts. For these reasons it will hereafter be the Department's
policy to follow the restrictive theory of sovereign immunity in the consideration
of requests of foreign governments for a grant of sovereign immunity.15

It is therefore seen that the executive has adopted a policy of denying
immunity where the sovereign is engaged in commercial activities. This adoption

" Ulen & Co. v. Bank Gospodarstwa Krajowego, 24 N.Y.S.2d 201, 204 (App. Div. 1940).
15 Letter, supra note 6.
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of the restrictive approach by the United States, and abandonment of traditional
absolute immunity, also parallels the shrinking immunity of the sovereign on

the federal,16 state, and municipal levels.17 Further, it appears that international
law has clearly set its face against immunity in commercial situations.18

Although the executive cannot dictate to the courts on the substantive

question of what actually constitutes sufficient grounds for dismissal on the
basis of sovereign immunity,19 the courts have traditionally deferred to the
State Department for this determination.20 The policy underlying this judicial
deference is often stated as being based upon the idea that questions of this
nature are within the peculiar expertise of the State Department, or that it may
prove embarrassing to the State Department or jeopardize its conduct of

foreign affairs if a foreign sovereign is sued in our courts, unless the State

Department itself recognizes the propriety of such a suit 21 Where international
law or the policies of the State Department dictate, the court will traditionally
allow the claim and the suit* will be dismissed 22 Where, however, the State

Department does not recognize the claim, and where international practice does
not require it, for a court to grant immunity is to deny the party plaintiff his
right to sue where there is no overriding policy reason for such a denial. This
seems not only patently unfair, but raises grave due process questions as well.23
The extension of immunities, particularly in regard to foreign government-
owned commercial enterprises, gives a favored position to foreign instrumen
talities and, as one commentator sees it, could be a threat to free enterprise.24
Given the forthright State Department pronouncement in the Tate letter,

a vexing question which still remains is what activities of the sovereign are

to be considered commercial and not protected by sovereign immunity.25 With

16 Ibid.
17 The Pesaro, 277 Fed. 473, 482 (S.D.N.Y. 1921), vacated by consent of the parties

(recognizing at that early date the tendency toward lessening of immunity on the state and

municipal levels). However, in a subsequent suit, 13 F.2d 468 (S.D.N.Y. 1924), aff'd, 271

U.S. 562 (1925), immunity was upheld.
18 Sweeney, Policy Research Study, The International Law of Sovereign Immunity

20-45 (1963); Timberg, Expropriation Measures and State Trading, 1961 Proceedings Am.

Soc'y Int'l L. 113.
19 Letter, supra note 6.
20 See, e.g., Republic of Mexico v. Hoffman, 324 U.S. 30, 35 (1945) (dictum of Stone,

C.J., writing for the Court) ; Ex parte Peru, 318 U.S. 578, 588 (1943) (dictum of Stone,
C.J., writing for the Court).

21 Ibid.
22 E.g., Ex parte Peru, 318 U.S. 578 (1943).
23 Cardozo, Sovereign Immunity: The Plaintiff Deserves a Day in Court, 67 Harv. L.

Rev. 608 (1954).
24 Kuhn, The Extension of Sovereign Immunity to Government-Owned Commercial

Enterprises, 39 Am. J. Int'l L. 772, 775 (1945).
25 There is no agreement among states at present upon the criteria to be applied in
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the nationalization of heretofore privately run enterprises in many countries,
the problem has become more complex and acute. Here, the defendant was a

Greek governmental agency; it was engaging in an activity essentially govern
mental in nature, but one which could just as easily be carried on by private
industry, and one where it had contracted with a private citizen of the United
States in an essentially commercial setting. It was, however, carrying wheat for
the government of Greece. The only conclusion that can be drawn from a con

sideration of the factual circumstances is that there is a real controversy as to
whether or not sovereign immunity should be granted. Certainly it is not so

clear cut that it can simply be conceded.
It is apparent, therefore, that the instant court not only failed to direct

an inquiry to the Department, but also granted immunity in a situation where
it is at least debatable whether the State Department would have recognized
any immunity, and reached its decision without bothering even to recognize
the existence of the Tate letter. This failure on the part of the court to recognize
the position of the State Department conflicts also with the attitude taken by
other courts since the publication of the Tate letter on the question of sovereign
immunity in commercial settings.26
The instant case pointedly indicates the necessity for the development of a

procedure of determining sovereign immunity which will work consistently
and, more importantly, predictably. The rights of the private-party plaintiff
should not be cast up so easily to the vagaries of international law and judicial
and executive jealousies, especially where a little communication could go a

long way towards achieving justice. The need for certainty in this area of

international law is becoming more pressing as world trade continues to develop
and as foreign sovereigns continue to extend the scope of their "governmental"
activities into the private sector. United States merchants should have some

idea, before entering into a contract with an agency of a foreign government,
how a court will treat a claim that may subsequently arise.
While it is recognized that the separation of the political and judicial func

tions is impossible of exact delineation, this does not mean that efforts should
not be made to bring some certainty into the delineation where at all possible.
Since the State Department's position on sovereign immunity in commercial
activities is, if not perfectly clear, at least on record, the initiative on questions
of the sort presented in this case�where the foreign sovereign chooses to

bypass the State Department and appeal directly to the court�falls upon the

judiciary. If there is doubt as to the application in a particular case of the

determining what kinds of transactions are commercial. For a discussion of the dilemma

which confronts a court in making this determination, see Restatement � 72, comment a.
26 Harris & Co. Advertising v. Republic of Cuba, 127 So. 2d 687 (Fla. Dist. Ct. App.

1961); see National City Bank v. Republic of China, 348 U.S. 356, 361 (1955) (dictum).
See generally Bishop, New United States Policy Limiting Sovereign Immunity, 47 Am. J.
Int'l L. 93 (1953).
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Department's pronouncement, an inquiry to the Secretary of State will give the
court either a suggestion of immunity or nonimmunity, clarification of the
Department's already announced position as applied to the particular factual
situation, or silence, which is in itself a "diplomatic" form of advice. Where the
activity is clearly commercial, there seems to be no reason why the court cannot

simply apply the rationale of the Tate letter, deny the immunity, and decide
the case on the merits.27
To decide the question of immunity where the sovereign is participating in an

activity whose character�"commercial" or "governmental"�is unclear, without
referring the matter to the State Department for its advice, and without declar

ing the judicial rationalization underlying the determination, is to prejudice
unnecessarily the rights of private-party plaintiffs, further becloud an issue
which was beginning to take on at least a semblance of certainty, and to

harken back to parochial jealousies which have no place in a court of law.

TAXATION�Costs Incurred by a Corporation in Issuing a Nontaxable
Common-on-common Stock Dividend Are Essentially Capital in
Nature and Are Not Deductible as an Ordinary and Necessary
Business Expense. General Bancshares Corp. v. Commissioner, 326 F.2d
712 (8th Cir. 1964).

Taxpayer, a corporation with three classes of preferred and one class of
common stock outstanding, declared a common-on-common stock dividend and
deducted the expenditures incurred as ordinary and necessary business expenses.
In compliance with state law, taxpayer debited earned surplus and credited the
common stock capital account1 for the stock distributed. Held, costs incurred
by a corporation in issuing a nontaxable common-on-common stock dividend
were essentially capital in nature and were not deductible as ordinary and
necessary business expenses.2
In holding that the expenditures were not deductible as ordinary and neces

sary business expenses,3 the court stated that denial of such treatment was a

distinction merely in degree and not in kind, and that taxpayer had not sus

tained the necessary burden of proving his deduction. The court's basic premise
was that the issuance of the stock dividend effectuated a change in the
corporation's capital structure by a conversion of part of earned surplus into
capital.4 The court then concluded that the effect of the issuance was permanent

27 Harris & Co. Advertising v. Republic of Cuba, supra note 26.

1 For purposes of this discussion, the terms common stock capital and permanent legal
or stated capital are synonymous.

2 General Bancshares Corp. v. Commissioner, 326 F.2d 712 (8th Cir. 1964).
3 Id. at 716, citing Int. Rev. Code of 1954, � 162.
4 Id. at 714.
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in nature since it was concerned with the continuing life of the corporation, and
therefore the expenditures for the issuance of the stock dividend were denied
deductibility as ordinary and necessary.5 The court concluded that the
permanency was a result of the legal consequences of the issuance. Before the
stock dividend, the earned surplus was available for the distribution of divi
dends; however, after the issuance, the amount so converted was, pursuant to
state law,6 no longer available for such dividend distribution. Thus, the amount
so transferred was devoted permanently to the future needs of the corporation.
The court's holding was consistent with a 1960 revenue ruling which states

that costs incurred in the issuance of a stock dividend are not deductible as

an ordinary and necessary business expense.7
In examining the court's reasoning, it is necessary to distinguish between a

conclusion of a change in a corporation's capital structure and a conclusion of
a long-term betterment to the corporation. Assuming a change in the capital
structure, it does not necessarily follow that the change has resulted in a long-
term betterment to the corporation. A capital expenditure designation is appro
priate only in those instances where the expenditure, irrespective of a change
in the capital structure, has resulted in a long-term betterment to operations of
the corporation, rather than being devoted to the production of current income
and the needs of the more immediate present.
The court had no difficulty in finding that a change in the capital structure

had occurred, although it did not attempt to define specifically the components
of a capital structure or to explain generally what constitutes such a change.
The difficulty with the case arises from the court's tendency to speak in con

clusive terms while omitting an examination of the substantive nature and
effects of the transaction. The court concluded that the conversion of earned

surplus into permanent legal capital created a corporate betterment of in
definite or perpetual duration, and as such constituted a change in the capital
structure. It would be fair to conclude that the court considered any change
in the common stock capital accounts as a change in the capital structure.
However, in holding that corporate betterment resulted from the conversion
of earned surplus into permanent legal capital, the court placed its primary
emphasis on the accounting and legal transfer of the funds without discussing
the economic effects to the corporation resulting from the transaction. The
court thus dealt primarily with a formalistic problem that should not determine
the substantive outcome of the case. The determinative question is not, and
should not be, whether the issuance of the stock dividend results in a formalistic

change in the capital structure, but whether the total effect of the issuance

causes a long-term economic betterment inuring to the corporation.
It can be forcefully argued that the issuance of a common-on-common stock

s Id. at 715.
� Mo. Rev. Stat. � 351.220(3) (1959).
7 Rev. Rul. 60-254, 1960-2 Cum. Bull. 42.



1964] Recent Decisions 865

dividend creates no actual long-term benefit to the corporation. Such a stock
dividend takes nothing from the corporation and adds nothing to the share
holders since the aggregate interests of the shareholders and the proportionate
interests of each shareholder remain the same. The change to the shareholders
is only in the evidence that represents their respective interests.8 Nothing is
distributed "except paper certificates that evidence an antecedent increase in
the value of the stockholder's capital interest resulting from an accumulation of
profits . . . absorbed in the business . . . ."9 The actual accounting transfer of
earned surplus into common stock capital account "is merely bookkeeping
that . . . affects only the form, not the essence, of the 'liability' acknowledged
by the corporation to its shareholders, and this through a readjustment of
accounts on one side of the balance sheet only . . . ."10
The court did state that the stock dividend increased the taxpayer's "capital"

and decreased the earned surplus.11 It is submitted that the court's use of the
word "capital" means "stated capital" for it is clear that the conversion of
earned surplus into "stated capital" does not result in an increase in the total
capital of the corporation, although it may result in a change in the capital
structure. The designation of capital in the accounting sense is synonymous with
"stockholders' equity," "net assets," or "net worth,"12 all of which deal with the
total common stockholder equity section of the balance sheet, representing
the residual of total assets less all prior claims to the common stockholders.
There is no doubt that the total capital in the accounting sense has not been in
creased by the issuance of the stock dividend. Thus, in this case, a long-term
betterment to the corporation cannot be based on an increase in total capital.
In determining whether the stock dividend has caused a long-term benefit

to the corporation, it is necessary to analyze the effect of the issuance, which
is to facilitate the retention of earnings. Although the board of directors could,
within the bounds of ordinary discretion, retain earnings in the corporation,
practice, and in many instances economic necessity, require the maintenance
of the corporation's dividend record. Thus, the retention of earnings, facilitated
by a stock dividend, enables the corporation to employ funds in the productive
operations of the business. The question then arises as to whether this earnings
retention is more related to the production of income in the daily carrying on

of the business, or is more related to the creation of a long-term betterment.
The retention of earnings has direct practical effects on the normal income-

8 Eisner v. Macomber, 252 U.S. 189, 210-12 (1920) ; Towne v. Eisner, 245 U.S. 418,
426 (1918) ; Gibbons v. Mahon, 136 U.S. 549, 559-60 (1890) ; Accounting Research Bulletin
No. 43, Restatement and Revision of Accounting Research Bulletins 51 (American Institute
of Certified Public Accountants 1953) ; Guthmann & Dougall, Corporate Financial Policy
523-24, 619 (3d ed. 1955).

9 Eisner v. Macomber, supra note 8, at 210. (Emphasis added.)
10 Ibid.
11 326 F.2d at 714.
12 Kohler, A Dictionary for Accountants 80 (2d ed. 1957).
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producing operations of the corporation, the most basic being the preservation
of liquidity which enables the corporation to finance its day-to-day transactions
and makes it easier to obtain additional funds from external sources when the
necessity arises. Thus, the retention of earnings, facilitated by a stock dividend,
has direct consequences on both short-term operational needs and requirements
and long-term growth of the corporation.

Since the court reasoned that the purpose and effects of the stock dividend
were more of a long-term nature rather than being devoted to the current needs
of income production, it is necessary to analyze those instances where corporate
acts have resulted in long-term corporate benefits and to determine if the con

sequences of a stock dividend are directly analogous so as to make imperative
a capital expenditure treatment.
Certain corporate acts result in a long-term corporate benefit since they result

in an increase in aggregate corporate wealth as well as a change in, including
the actual formation of, the existing relationships between the different classes
of security holders and their rights and interests in the corporate income, assets,
and control. Having caused such long-term benefit, the expenditures incurred
have been denied deductibility as ordinary and necessary business expenses.
Organization expenditures are not deductible as ordinary and necessary,13 al

though there is a special provision for the amortization of such expenditures.14
These expenditures, incidental to the creation of the corporation itself, give
it an advantage that will be of benefit for the duration of its corporate life�its

corporate existence. This, of course, is clearly of a long-term permanent nature,
despite the period of amortization given as a matter of legislative grace.
Expenses incurred in the sale of capital stock are not deductible as ordinary

and necessary.15 That the sale of stock benefits the corporation for an indefinite

period is undeniable, as the proceeds have increased the corporation's aggregate
assets as well as the capital stock accounts, thereby providing funds with which
to maintain and increase the earning power of the corporation.
Expenses of a corporate reorganization or recapitalization are similarly non

deductible as ordinary and necessary,16 since acts of this type, similar to the

13 Estate of George B. Leonard Holding Corp., 26 B.TA. 46, 47 (1932) ; Grain King
Mfg. Co., 14 B.TA. 793, 796 (1928), dismissed, 47 F.2d 608 (2d Cir. 1931); Blumberg
Bros., 12 B.TA. 1021, 1023-24 (1928) ; Clarence Whitman & Sons, Inc., 11 B.TA. 1192, 1194

(1928).
Int. Rev. Code of 1954, � 248.

15 Baltimore & O.R.R. v. Commissioner, 78 F.2d 460, 463 (4th Cir. 1935) ; Fishing Tackle

Prods. Co., 27 T.C. 638, 645 (1957) ; Fireman's Ins. Co., 30 B.TA. 1004, 1013-14 (1934) ;
Peaslee-Gaulbert Co., 14 B.TA. 769, 771 (1928) ; Emerson Elec. Mfg. Co., 3 B.TA. 932,
935 (1926).

16 International Bldg. Co. v. United States, 199 F.2d 12, 26 (8th Cir. 1952), rev'd on

other grounds, 345 U.S. 502 (1953) ; Missouri-Kansas Pipe Line Co. v. Commissioner, 148

F.2d 460, 462 (3d Cir. 1945) ; Skenandoa Rayon Corp. v. Commissioner, 122 F.2d 268, 271

(2d Cir.), cert, denied, 314 UJS. 696 (1941); Borg & Beck Co., 24 B.TA. 995, 1009

(1931).
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sale of stock, create a continuing asset and benefit future operations by a change
in the form or amount of outstanding securities.17
In distinguishing between an ordinary and necessary business expense and a

capital expenditure, the "decisive distinctions are those of degree and not of
kind" and one "struggles in vain for any verbal formulation that will supply a

ready touchstone."18 However, the above phraseology should not permit courts
to apply indiscriminately a "smell" test without first examining the economic
consequences of the transaction. This court, without examining the necessary
factors involved, has simply concluded that a change in the capital structure
has occurred and therefore the transaction seems to "smack" of a capital ex
penditure.19 It is submitted that, although the court has come to an acceptable
conclusion, it has failed to examine fully the proper basis for its conclusion,
which should be that the retention of earnings facilitated by the issuance of the
stock dividend resulted in a long-term betterment to the corporation. The
failure of the court to discuss this issue has led it to the unwarranted conclusion
that any expenditure resulting in a change in the corporation's capital structure
requires a nondeductible, capital expenditure treatment.

17 Mills Estate, Inc. v. Commissioner, 206 F.2d 244, 246 (2d Cir. 19S3) ; Guthmann &
Dougall, supra note 8, at 613.

18 326 F.2d at 714, citing Welch v. Helvering, 290 U.S. Ill, 114 (1933).
19 326 F.2d at 715.
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STATE AND LAW: SOVIET AND YUGOSLAV THEORY. By Ivo Lapenna.

Yale University Press, New Haven, 1964. Pp. xi, 135. $5.00.

Marx-Lenin views on the jurisprudential aspect of state and law con

stitute the core of the philosophy of socialist law and are the starting
point for its critical examination. These views comprise the origins and
character

^
of state and law, their role and position in the transitory

period, the theory of withering away of state and law in socialist (com
munist) society, and the class character of state and law as denned

by the doctrine of scientific socialism. Professor Lapenna makes a very
successful, though condensed, analysis of the problems involved therein
and attempts to find the differences between the Soviet and Yugoslav
interpretations of these theories.

Yet, the book itself clearly points out�and rightfully so�that the
Soviet and Yugoslav interpretations of state and law are by no means at

variance, as the title seems to suggest, but are essentially identical.1
Where the differences of interpretations did exist in the past, they
reflected the bitterness of the political struggle between Stalin and
Tito rather than their different ideological approach to the basic

concepts of Marxism-Leninism. Moreover, if today still certain variations
are found between the Yugoslav and Soviet legal systems, it is because
of relentless Yugoslav efforts to create new legal forms within socialist

theory of state and law and not because of an intention to oppose or

deviate from this doctrine.2
The author analyzes various stages of the development of the socialist

theory of state and law, from the views expressed by Marx and Engels
to those held by the contemporary socialist jurists. He stresses that

this theory has remained basically unchanged although in the subse

quent stages of the Soviet legal development diversified arguments were

used by the then recognized Soviet juridical experts to justify and

explain its correctness.3

According to Marxism-Leninism, Professor Lapenna points out, state
and law are the superstructure of economic and social relations that

i Lapenna, State and Law: Soviet and Yugoslav Theory 50-56 (1964) [hereinafter cited

as Lapenna].
2 Kardelj, Novi Ustav Socijalisticke Jugoslavije in Prednacrt Ustava FSR Jugoslavije

80-95 (1962).
3 Lapenna 20-27.
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exist in a particular historical epoch. Consequently, state and law are

not a product of natural rights of men or the result of social contract but
are the offspring of class dominance. In other words, the class which
controls the means of production orders the rules of conduct�the law;
and at the same time establishes the apparatus of constraint�the state.4
Hence, both state and law have class character and reflect the will of
the class which dominates the society in a particular stage of the de

velopment of the forces of production. In order to achieve socialist (com
munist)5 society, socialist states must be established by revolutionary
means. In the transitory period from capitalism to the final triumph of
communism in the whole world�which period is represented by a long
historical epoch�socialist states must be ruled by the dictatorship of
the proletariat which thus becomes an indispensable element of socialist
state and law.6 It is the nature of this dictatorship which was basically
changed by Lenin. Marx and Engels held that this dictatorship must

be, in its essence, the rule of majority, in view of the fact that the pro
letariat, in a broad sense, constitutes the majority of the modern society.
Hence, they said, the dictatorship of the proletariat is but a democratic

republic with universal suffrage of the type created by the French Revo
lution. Lenin and his followers, on the other hand, emphasized that the

dictatorship of the proletariat is an authority relying directly upon force
and not bound by any law or democratic process.7 Professor Lapenna
rightfully points out this basic difference between Marx and Engels, on
the one hand, and Lenin on the other, but fails to stress that this dif
ference does not affect the theory of the origin and nature of state and

law, but only their structure and organization. It should be mentioned
also that it is this difference which distinguishes the evolutionary so

cialists, who are by their ideology Marxists, from the followers of Lenin,
usually denominated as communists.

4 Golunski-Strogovich, Theory of the State and Law in Soviet Legal Philosophy 366

(1951).
5 The basic difference between the socialist and communist society is twofold: (a) so

cialist society is the first and indispensable stage towards the establishment of a higher
and more perfect form of socio-economic relationship which is called communist society;
(b) while in both societies the means of production are owned collectively, in socialist

society the slogan is applied: from each according to his abilities to each according to his
work. In communist society the slogan changes and reads: from each according to bis

ability to each according to his needs. In other words, communist society presumes such
an abundance of consumers goods that the only problem will be their adequate distribution.

6 Lapenna 15-16.
7 Id. at 18. See also Stalin, Foundations of Leninism 48-53 (1932).
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The theory of the withering away of state and law, as presented by
various Soviet and Yugoslav lawyers, is extensively discussed by the
author in the second chapter of the book.8 The "correct" interpretation
of this theory has been in the past one of the most controversial subjects
in the socialist legal science. Since, according to Marx and Lenin, state
and law are two simultaneous products of class dominance, it is logical
that they must disappear in a classless society, the construction of which
is the goal of the proletarian revolution. However, the question arose

how soon this should happen after the proletariat has* assumed the total
power in the state? Clearly, to advocate the idea that state and law must
remain also in the organizational structure of the proletarian dictatorship
would be in contradiction with Marx-Lenin doctrine, but, on the other

hand, to urge the abolition of state and law in proletarian dictatorship
would lead to chaos and instability of the socialist state. After much dis
cussion of this problem, which the Soviet lawyers conducted on a trial
and error basis,9 the formula eventually was found that satisfied the
basic tenets of Marxism-Leninism and at the same time assured the

stability and power of the proletarian state. This generally adopted
formula, pronounced by Khruschev at the 21st Party Congress in Octo
ber 1961, stresses that the withering of state and law is a slow and

gradual process which can be accomplished only in a developed com

munist society, and in conditions of the victory and consolidation of
socialism in the whole world.10 The Yugoslav jurists adhere fully to this
"consolidated" interpretation, and go a step further claiming that they
were the first to put this theory into practical implementation. The
workers' self-management and transfer of some other state functions to

social organizations, which has been practiced in Yugoslavia since 1950,
the Yugoslavs say, constitute the first decisive steps toward the eventual
abolition of state and law.11 In the last few years the same ideas have also
been followed by the Soviet jurists who claim that the organization of
the "comrades' courts," "voluntary people's militia," and similar in

stitutions of the Soviet society, are the beginning of the assumption of
certain state prerogatives by "voluntary" citizens' organizations which

8 Lapenna 27-79.
9 Many of the Soviet jurists, like Reisner, Stuchka and Pashukanis, were branded as

"traitors," "capitalist agents," etc., and eventually paid with their lives for their "wrong"
interpretation of the theory of withering away of state and law.

10 Lapenna 73. See also Hazard-Shapiro, The Soviet State and Its Citizens I, at 24 (1962).
11 Lapenna 99. See also Lukic, Drustveni uslovi odumiranja drzave i prava, in Arhiv 39

(1960).
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are, of course, the Soviets add, "under the guidance and control of the

Communist Party."12
The last chapter of Dr. Lapenna's book is devoted to the problems

involved in the Soviet and Yugoslav theories of socialist law, its nature,
and its role in the period of transition.13 Though the author tries to find

some significant differences between the Yugoslav and Soviet views, he is

unable to do so. The reason is simple; such differences have never

existed. True, during the Stalin-Tito dispute, in 1949 to 1955, the at

tempts were made by the Yugoslav jurists to distinguish "the Yugoslav
socialist legality" from "the Stalin's bureaucratic despotism," but these
were motivated by political opportunism rather than founded on a dif

ferent ideological basis. The author offers an example of the Yugoslav
criticism in the views of J. Hrncevic expressed in 195 5.14 However, the
same Mr. Hrncevic, writing in 1949 about the class character of Yugo
slav law, denied the right of equality before the law and the courts to

all Yugoslav citizens alike. He emphasized instead that "the legality" in
Yugoslavia is based on a double standard, one applied to the proletarian
workers and the other to the bourgeois exploiters.15
Professor Lapenna concludes that in the recent development of the

Soviet and Yugoslav theories of state and law there are only two sig
nificant changes. The first relates to a new definition of proletarian in

ternationalism, and the second concerns the admission of the possibility
of establishing proletarian dictatorships by nonrevolutionary means.16

During the Stalin era proletarian internationalism was defined as the
devotion of the world proletariat to the Soviet Union, the mother country
of socialism and the sole promoter of the world revolution. After World
War II, when the Soviet Union ceased to be the only socialist state, this
concept became outdated, but it was not changed while Stalin was alive.
It was only in 1957 that a new definition of international proletarianism
was adopted which defined it as the fraternal reciprocal assistance of all
socialist countries based on full equality, sovereignty, territorial in-

12 Lapenna 101. See also Hazard-Shapiro, supra note 10, at 17.
13 Lapenna 80-108.
14 Id. at 96.
15 Hrncevic, O klasnom karakteru nasih zakona, in Arhiv 25 (1949). Mr. Hrncevic was

in the period from 1948 to 1958 the Chief Justice of the Supreme Yugoslav Federal Court.
There is no doubt that his article, obviously written before the explosion of the political
quarrel between Stalin and Tito, at that time represented the true views of the Yugoslav
communists on law and legality.

16 Lapenna 78-79.
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tegrity, and nonintervention in the internal affairs of the others.17 This
definition was also accepted by the Yugoslav Communists in 1958 and
was subsequently enacted as one of the basic principles of the Yugoslav
Socialist Constitution of 1963.18 Needless to say that in spite of this
generally adopted new definition of proletarian internationalism, its mere

existence was unable to prevent the struggle for leadership in the so

cialist camp between the two main competitors, the Soviet Union and
the People's China.
The second recent change in the theory of socialist state and law

concerns the possibility of establishing in the future socialist states by
peaceful means and through democratic process, and not solely by rev

olutions as taught by Marx, Lenin, and Stalin. Professor Lapenna says
that at the present moment it is impossible to prophesy whether this new

thesis is the result of a new conviction and reflects an altered ideological
line or whether it is a tactical move only.19
There is no doubt that predictions on this score are not possible. Yet

the fact remains that, at present, nowhere in the world have regimes of
the dictatorship of the proletariat and their offshoot socialist states of
Marx-Lenin types been established by peaceful means and democratic

process. It is therefore most likely that also in the future such regimes
will be created by revolutions only.20 Hence, the revolutionary uprisings,
supported by international proletariat, can never be eliminated from the

socialist theory of state and law if victory and consolidation of socialism
in the whole world are to be achieved.
Professor Lapenna has produced an excellent and highly scholarly

work which, though limited in content and scope, will be of great as

sistance to those who are interested in the study of theoretical founda
tions and philosophy of socialist state and law.

Branko M. Pesselj*

17 Id. at 78.
18 Peselj, Socialist Law and the New Yugoslav Constitution, Si Georgetown L.J. 651,

672-78 (1963).
19 Lapenna 79.
20 The concept of "revolution" has been interpreted in a very broad sense in the recent

Soviet legal publications. "Revolution" means, the Soviets say now, any seizure of power

by the people and transition from private to public ownership of the means of production.
This can also be achieved in proper conditions by peaceful methods. Denisov-Kirichenko,
Soviet State Law 146 (1960).
* Member of the District of Columbia Bar and of the Bar of the Supreme Court of the

United States; Adjunct Professor of Law, Georgetown University Law Center.
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ERRATUM

In the article, "Regional Enforcement Measures and the United

Nations," which begins on page 89, the second sentence of footnote 22 on

page 98 should read: "In support of his argument, Mr. Meeker quotes
the latter part (beginning: "The word Action' . . .") of the passage
from the court's opinion set forth in the principal text at note 37 infra.

Meeker, Defensive Quarantine and the Law, 57 Am. J. Int'l L. 515, 521
(1963)."
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