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FEDERAL TAX CONSEQUENCES OF

JOINT OWNERSHIP

Paul R. Dean*

Noting that joint ownership of property is not always advantageous, Dean
Dean explains how severance of joint property can be effectuated and what

difficulties might be encountered in such a severance. The author also discusses
certain problems related to joint ownership of property including severance

in contemplation of death, the simultaneous death of joint owners and the
characteristics of a joint stock margin account.

Probably no aspect of estate planning is so generally misunderstood
by the client as that of jointly owned property. A typical client has been
told early in his married life that if he and his wife take property as

tenants by the entirety, or as joint tenants with common-law right of
survivorship, and if they utilize joint savings and joint checking ac

counts, all problems involved in the transmission of their property at

death will be solved. The client has been led to believe that in addition
to saving administration expenses and fostering domestic tranquility,
the jointly owned property will escape taxation at death. As this arti
cle will illustrate, the typical client may have been misled.1

* Dean and Professor of Law, Georgetown University Law Center. The author is indebted
to Mr. D. Patrick Mullarkey of the Journal for research and tolerance above and beyond
customary editorial assistance.

1 "There are certain advantages to joint ownership. One is that upon the death of one

joint tenant the property survives to the other without passing through the decedent's
estate and without encountering the delay or expense of administration, and without being
subject to the creditors of the decedent." Lowndes & Kramer, Federal Estate and Gift
Taxes � 40.11, at 808 (2d ed. 1962) ; see Roemele, Joint Ownership and Estate Planning, 49
Mass. L.Q. 225 (1964) (advantages of joint ownership include predictable post-death flow
of property, less cost and delay of probating). The advantages of joint ownership are an

important factor in relatively small estates but diminish in importance for larger estates.
See 1 Bowe, Estate Planning and Taxation � 6.11 (1957) ; note 40 infra.
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Tax Consequences of Holding Joint Property

tracing income

The law governing federal estate taxation of jointly owned property
is relatively easy to state, but sometimes difficult to apply. Section
2040 of the Internal Revenue Code of 1954 provides that a decedent's

gross estate shall include the value of all the property held as a joint
tenant2 by the decedent and any other person, or as tenants by the

entirety3 by the decedent and his spouse, except to the extent that the

surviving joint tenant contributed to the cost of the acquisition of the

property. In brief, the test is not who owns the property, but who paid
for it. If one of the parties supplied the entire consideration, the entire

value of the property will be taxed to his estate; if he dies first, a credit

will be given for any gift tax that he may have paid upon the creation

of the joint tenancy.4 On the other hand, if the donee joint owner dies

first, section 2040 excludes the entire amount of the property from the

donee's estate, and no federal estate tax need be paid.5 It is important

2 The common-law joint tenancy has been generally described as having four major

incidents: "First, they [joint tenants] must have one and the same interest .... Secondly,

joint tenants must also have a unity of title . . . Thirdly, there must also be a unity of

time .... Lastly, in joint-tenancy there must be a unity of possession." 2 Blackstone,

Commentaries *181-82; see 2 American Law of Property � 6.1 (Casner ed. 1952). "Upon

the death of a co-owner, the entire estate of the joint tenancy continues in the surviving

co-owner." Burby, Real Property � 186 (2d ed. 1954). A joint tenancy may exist in

personal as well as real property. See 2 American Law of Property � 6.4 (Casner ed. 1952).

These common-law incidents of joint property have been substantially changed by statute

in many states. The right of survivorship especially has led either to abolishing this form

of ownership or at least that particular right on the ground that at death, property should

pass to the heirs of the owner. See Burby, Real Property � 186 (2d ed. 1954).
3 A common-law tenancy by the entirety has the same four major incidents and the same

right to survivorship as a joint tenancy, and in addition the tenants must be husband and

wife. Unlike a joint tenancy, a tenancy by the entirety cannot be severed by either party

without the consent of the other. Divorce, however, will operate to sever the tenancy by the

entirety and create in its place a joint tenancy or tenancy in common. While at common law

the tenancy by the entirety was restricted to realty, many jurisdictions in this country

have extended it to include chattels. See generally Burby, Real Property �� 190-95

(2d ed. 1954). The common-law tenancy by the entirety is not recognized by all the states,

Burby, Real Property � 190 n.33 (2d ed. 1954), and many other states have incorporated
it with various modifications. Casner & Leach, Cases on Property 306-07 (1951).

4 See Int. Rev. Code of 1954, � 2012; Lilley v. Smith, 96 F.2d 341 (7th Cir. 1938).
6 Int. Rev. Code of 1954, � 2040; see 1 Bowe, op. cit. supra note 1, � 1.16. On the

donor's later death, however, there will not be a credit for gift tax paid on creation of

the joint tenancy. See Commissioner v. Hart, 106 F.2d 269 (3d Cir. 1939).
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to note, however, that in the latter situation the surviving donor may, to
his chagrin, find himself faced with the payment of a local inheritance
tax.6
The source of the funds used to purchase the joint property must be

traced to determine to what extent such funds were attributable to the
decedent.7 Where the source of the funds can be traced to property that
was given to the surviving joint owner by the deceased joint owner, the
proportionate value of the joint property will be included in deceased's
adjusted gross estate.8 On the other hand, where the gift property9 is

income-producing, and the donee of the property uses such income10 to

join with the donor in the purchase of joint property, the donee is deemed
to have made a contribution proportionate to the income so used.11 Where
the property has appreciated in value between the time the gift is made
and the time that it is sold, however, there is some question whether the
donee's realized gain due to this appreciation, when reinvested in joint
property with the original donor, will be considered a contribution by the
original donee, or whether the entire amount will be traced to the original
donor.
Section 20.2040-1 (c) (4) of the gift tax regulations clearly states that

the entire amount is traceable to the donor; this regulation, however, has

6 See, e.g., McKinney v. District of Columbia, 112 U.S. App. D.C. 132, 300 F.2d 724
(1962); Mitchell v. Register of Wills, 227 Md. 30S, 176 A.2d 763 (1960).

7 Treas. Reg. � 20.2040-1 (a) (2) (19S4) states:

[T]he entire value of the property is included except such part of the entire value as
is attributable to the amount of the consideration in money or money's worth furnished
by the other joint owner or owners. ... In determining the consideration furnished by
the other joint owner or owners, there is taken into account only that portion of
such consideration which is shown not to be attributable to money or other property
acquired by the other joint owner or owners from the decedent for less than a full
and adequate consideration in money or money's worth.
8 Ibid.
9 Whether the property actually was given to the donee depends on state law. See note 23

infra.
10 The donee must have the right to the income ; in some states local property law

gives the husband alone the right to income from property held in a tenancy by the
entirety. Casner & Leach, op. cit. supra note 3, at 306-07.

11 Treas. Reg. � 20.2040-1 (c) (S) (19S4) states:
If the decedent, before the acquisition of the property by himself and the other joint
owner, transferred to the latter for less than an adequate and full consideration in
money or money's worth other income-producing property, the income from which
Deionged to and became the other joint owner's entire contribution to the purchase
price, then the value of the jointly held property less that portion attributable to
tne income which the other joint owner did furnish is included in the decedent's
gross estate ....



866 The Georgetown Law Journal [Vol. 53 : p. 863

been repudiated by three courts. In Harvey v. United States12 it was

held that income from gift property, whether it be rental, dividend, or
interest income, or simply gain from realized appreciation in value, is
not property acquired from the donor, and thus when funds attributable
to this income are contributed to a joint tenancy, they are the donee-joint
owner's contribution.13 In Swartz v. United States,1* the court similarly
took a position contrary to the regulation. In that case the decedent had
given property to his wife who thereafter sold it, realizing a gain on which
she paid a capital gains tax. She then used the proceeds of the sale to pur
chase property jointly with the decedent. The Commissioner attempted
to include the entire value of the joint property in decedent's gross estate.
The court, however, held that the wife had contributed the portion of
the purchase price that corresponded to the gain realized on the sale of the

property she had received from the decedent. The court pointed out that
because section 20.2040-1 (c) (5) of the gift tax regulations15 states that

the income from income-producing gift property is to be considered the

contribution of the joint owner, the donee's profits due to appreciation of

the property after the date of the gift should also be considered the

donee's contribution,16 since profits are likewise income. Swartz was fol

lowed in First Nat'l Bank v. United States,17 where it was apparently18
12 185 F.2d 463 (7th Cir. 1950).
13 Id. at 467; see English v. United States, 270 F.2d 876 (7th Cir. 1959), where the

court cites Harvey with approval but reaches a different result on the ground that the

donee failed to meet a strict burden of proof that her contribution was income from the

gift property. See also Tuck v. United States, 282 F.2d 405 (9th Cir. 1960) (donee-joint
owner must prove that his contribution was originally owned by him and not the result

of a gift from the donor-joint owner).
14 182 F. Supp. 540 (D. Mass. 1960).
15 Quoted supra note 11.
16 182 F. Supp. at 542-43.
17 223 F. Supp. 963 (W.D. Mo. 1963).
18 The precise holding of the court is unclear inasmuch as the district judge at one point

in the opinion says that "the value of the 180 gift shares on October 27, 1936 are there

fore includable in the decedent's gross estate," 223 F. Supp. at 966, but at the conclusion

of the opinion states: "[T]he preliminary legal issue presented by the stipulation should

be and is hereby answered by our determination that for the purposes of Section 2040 of

the Internal Revenue Code of 1954, the proceeds received by . . . [the donee] in 1947

from the sale of the 180 shares of . . . stock given her by the decedent in 1936, which

proceeds were used by . . . [decedent] to acquire jointly-held assets, shall be considered

as . . . [her] own separate funds and shall not be includable in the decedent's gross estate."

223 F. Supp. at 967. Since the court relied upon Harvey and Swartz, it appears that the

court must have meant that the proceeds received for the stock in excess of the value of

the stock when the gift was made should not be included in the decedent's estate.
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held that when a donee sells gift property which has appreciated since the
date of the gift, and then contributes the proceeds to a joint tenancy
with the original donor, that fractional interest in the joint property at

tributable to the gain on the sale of the gift property will be excluded
from the donor's estate, even though the value of the joint tenancy in

creased immensely after the proceeds were contributed, and this increase

was due solely to the donor's business acumen in investing and reinvest

ing the funds.19 In other words, the distinction between sections 20.2040-1

(c)(4) and 20.2040-1 (c) (5) of the gift tax regulations seems to have
no basis in substance but is purely a matter of the difference in the form

in which the income is realized from the gift property.
The net effect of these decisions must await the future course of liti

gation. For the time being it is enough to say that the treatment of a
contribution derived from gain resulting from the appreciation in value
of property which was originally given by the decedent joint owner re
mains controversial.
Another factual problem which may arise in tracing the source of

funds for the purchase of property is whether income from a family
business should be attributed to the husband alone or to both husband
and wife.20 In all cases where joint property might be purchased with
funds derived from income-producing activity, every attempt should
be made to show clearly that both parties actually earned a share of
the income,21 despite the fact that because of the income-splitting provi
sions of the federal income tax law22 it is not ordinarily necessary to de
termine which spouse earned the income.

GIFT TAX CONSEQUENCES OF THE CREATION OF A JOINT TENANCY

The creation of a joint tenancy or a tenancy by the entirety may give
rise to the obligation of filing a gift tax return where one of the parties
contributes a greater percentage of the consideration for the property
than his resulting interest under local law.23 The obligation arises as to

19 223 F. Supp. at 965-66 n.3.
20 See Berkowitz v. Commissioner, 108 F.2d 319 (3d Cir. 1939) ; Bushman v. United

States, 80 Ct. CI. 175, 8 F. Supp. 694 (1934) ; 1 Bowe, op. cit. supra note 1, �� 6.5, 6.6.
21 1 Bowe, op. cit. supra note 1, � 6.6, indicates that when the funds used in the purchase

come from a family business, not only must it be clear that the wife earned the money,
but also that she had a contractual right to it. The author emphasizes that the "major
difficulty" is "that generally the husband has a right to the services of the wife under
state law, with no obligation to compensate her." Ibid.

22 Int. Rev. Code of 1954, � 2.
23 The Supreme Court has long held that, as between individuals, property interests are
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any joint tenancy created after June 6, 1932,24 if the value of the ex

cess consideration, when added to the value of all previous gifts given by
the taxpayer to the recipient in the taxable year, exceeds the annual ex

clusion.25 There is an exception to this rule restricted to the creation by
a husband and wife of a joint tenancy or a tenancy by the entirety in

real property after December 31, 1954.26 If such a tenancy is created

and the taxpayer does not file a gift tax return, he is deemed to have

elected not to treat the transfer as a gift.27 In many cases where there

was an obligation to file a gift tax return the donor did not know of the

gift tax, much less his obligation to file a return. In such a situation it

is both practical and ethical to file a late return immediately.

The amount of gift tax which is due when the gift tax return is filed

depends not only on the consideration paid in excess of the interest

taken under local law, but also on the amount of unused lifetime exemp

tion29 that the taxpayer chooses to apply, the amount of annual exclu-

to be determined by state law. See, e.g., Tyler v. United States, 281 U.S. 497, 501 (1930);

Moffitt v Kelly, 218 U.S. 400, 406 (1910).
^ Revenue Act of 1932, ch. 209, � 501(a), 47 Stat. 245. It should be noted that whj

fte stated date is of general applicability, the first gift tax

Revenue Act of 1924, ch. 234, �� 319-24, 43 Stat. 313, but was repealed shortly thereafter

passage of the Revenue Act of 1926, ch. 27, i 1200, 44 Stat. 125. A return may also

have to be filed for a gift made during that period.
PYrim;on 0f

25 Revenue Act of 1932, ch. 209, i 504(b), 47 Stat . 247 V^^te*^*
*w fir*t 155 000 of a gift Int. Rev. Code of 1939, ch. 4, � 1003(b)(1), 53 Stat .146,

^ovfdSS gifts prio^r to 1939 would not include the first $5,000. Section 1003 b (J
provided that gifts made after 1938 would not include the first $4;000. Section 1003WW,

which was a 1942 amendment of the original act, ch. 619, 56 Stat. 953 (1942)� i*du�d

the sum to $3,000. Int. Rev. Code oe 1954, � 2503(b), permits an annual exclusion

$3,000.

advantage to file a gift tax return, since if he sells the property at a later date and

Ssle proceeds with the donee, the gift tax will be less �^^^^
amount Even where the value of the donee's interest is less than the $3,000 exemp ion

a iff'tax return should be filed, since if a return is not filed the taxpayer will be

deemed not tTave made a tfft See Int. Rev. Code oe 1954, , 2SlS(cVS? generJ
Joint Tenancy and the Federal Tax Law, 101 Trusts & Estates 1038 ^
ii the taxpayer is deemed not to have made a gift, the income from the property will

^ee nln,?*2TE Decent Gift Ta* Payer: Practical and Ethical H�r*.

8 T. Taxation 347 (1958). ��nnn

29 iNT. Rev. Code oe 1954, � 2521, permits a lifetime specific exemption of $30,000.
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sion30 remaining, and, if the parties are married, the use of the gift tax
marital deduction.31
The amount of interest taken by each party depends on the type of

tenancy that is formed. In a true joint tenancy, each party has an equal
interest irrespective of their ages, since any of the tenants can sell his
interest at any time and his interest can be levied upon by a personal
creditor.32 In a tenancy by the entirety, however, the interest of each

party is not usually exactly one-half of the value of the entire property.
The reason is that in a tenancy by the entirety, the survivorship feature
cannot be destroyed by one tenant or by one tenant's creditor.33 Thus,
the creation of a tenancy by the entirety constitutes a gift of the actuarial
value of the donee's interest.34 This actuarial value is based on the prob
ability of the donee surviving the donor, computed on the basis of the

respective ages of the parties. On this basis, a forty-five-year-old man

with a forty-one-year-old wife owns only 45.91 per cent of the property
held as tenants by the entirety. The Internal Revenue Service has pub
lished its valuation factors for tenancies by the entirety.35 The interest
of each spouse would also be different in those states which treat the
income from a tenancy by the entirety as belonging solely to the hus
band.36
The income from joint property can also give rise to a gift tax liability,

since each joint owner has a right to an equal amount of income.37 Any
amount of income received by one owner in excess of his proportionate
share will be treated as a gift from the owner receiving less than his pro
portionate share.
In a situation where the owner of property creates a joint tenancy

but retains the income (for example, where H (husband) owns stock A
worth 100,000 dollars which he transfers to joint ownership with C, but

30 Int. Rev. Code of 19S4, � 2503(b), permits a $3,000 annual exclusion per donee.
31 Int. Rev. Code of 1954, � 2523, permits a gift tax marital deduction of one-half value

on gift transfer of property interest between husband and wife.
32 See Burby, Real Property �� 188-89 (2d ed. 1954>.
33 See note 3 supra.
34 Treas. Reg. � 25.2512-5 (e) (1954).
35 Internal Revenue Service, U.S. Treasury Dep't, I.R.S. Pub. No. 11 (1959),

Actuarial Values for Estate and Gift Tax 58-60.
36 See note 10 supra.
37 "It is the fundamental principle of a joint tenancy . . . [that] each [party] is

entitled to an equal share of the rents, income, and profits . . . ." Schouler, Personal
Property � 156 (5th ed. 1918).
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retains all rights to dividends) there is no question that a gift has been

made, since reservation of income has no effect upon the completeness of
the transfer.38 There is, however, a question as to the value of the gift.
The normal rule that the donor has made a gift of fifty per cent of the
value of the property to his co-owner would not seem to apply in this

case, since the donor's retention of the right to receive the income would

discourage prospective purchases of the property and thus the co-owner's

right of severance has been effectively destroyed. The only thing that the
donee has received is the right of survivorship�which of course would
be the value on which the gift tax is paid.39

WHY JOINT OWNERSHIP CAN BE EXPENSIVE

Where a client has an estate which will be in excess of approximately
130,000 dollars at his death, it is ordinarily inadvisable from a tax stand

point for him to hold his assets in joint ownership.40 The reasons for this

can best be illustrated by an example. Assume a client H (husband) with
W (wife) and three sons. H and W jointly own approximately 265,000
dollars in government bonds, building and loan association accounts and

high-grade stocks, the consideration for which was all provided by H.

The principle disadvantage of the above arrangement is that all of the

jointly owned assets will be piled into the estate of the survivor of H or

W, with the resultant undesirable effect of producing an unnecessarily
high federal estate tax on the estate of the survivor. This effect can be

illustrated as follows. Under section 2040 of the Internal Revenue Code

of 1954, H's total estate for federal estate tax purposes will include all

of the joint property since the entire consideration paid for it is traceable

38 See Lowndes & Kramer, op. cit. supra note 1, � 28.6, at 620.
39 Treas. Reg. � 25.2512-5 (a) (1954).
40 A gross estate of a value of $130,000 held by a husband and wife in joint tenancy

would be subject to the following exemptions and deductions under the Internal Revenue

Code of 1954:

1) � 2053�a deduction for expenses;

2) � 2056�a marital deduction equal to the value of one-half of decedent's adjusted

gross estate, since all the property passing to the spouse "qualifies," see note 58

infra; and
3) � 2052�an exemption of $60,000.

If we assume expenses of $10,000, the total of deductions and exemptions would equal

the value of the gross estate and there would be no tax on the estate of the first to die. As

the value of the gross estate increases beyond $130,000 a taxable estate will develop.

See pp. 871 infra.
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to him.41 If H should predecease W, one-half of the amount of his adjusted
gross estate would be excluded from federal estate taxation as a marital
deduction under section 2056 of the Internal Revenue Code of 1954.42 H's
tax estate, assuming he predeceases W, would be computed as follows:

Adjusted gross estate43 $ 265,000
Less:
Marital deduction $132,500
Standard exemption44 60,000 192,500

Net taxable estate $ 72,500
The federal estate tax on 72,500 dollars is 13,000 dollars,45 the amount

payable on H's death. The serious tax consequences of H's decision to
hold the property in joint ownership arise on W's subsequent death. As
suming that she survives for at least ten years46 and that her assets re

main the same with the exception of the 13,000 dollars tax paid on H's
estate, the federal estate tax on her estate will be 48,300 dollars since
all the property which formerly was owned jointly, will be owned solely
by her at the time of her death.

Value of joint property $265,000
Less:
Federal estate tax on

H's estate 13,000
Gross estate $252,000

Less:
Standard exemption 60,000

Net taxable estate $192,000
Tax on W's estate $ 48,300

Thus the total tax paid by the time the property reaches the sons would
be 61,300 dollars. If W were to predecease H, none of the jointly owned

41 Int. Rev. Code of 1954, � 2040, provides that for jointly owned property the portion
attributable to the contribution of the decedent is included in his estate.

42 See note 58 infra.
43 For the purpose of these examples any expenses will be ignored.
44 See Int. Rev. Code of 1954, � 2052.
45 This estate tax computation and all subsequent ones are in accordance with the

provisions of Int. Rev. Code of 1954, � 2001.
46 Int. Rev. Code of 1954, � 2013, permits a diminishing credit against estate tax on

the present decedent's estate up to the amount of estate tax paid with respect to the trans
fer of property by or from one who died within ten years of present decedent.
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property would be taxable to her estate,47 and, based on the facts in the

example, there would be no tax at her death. Upon the subsequent death
of H, however, his entire estate less his 60,000 dollars exemption would
be subject to estate tax and the total tax would be 52,200 dollars.

Adjusted gross estate $265,000
Less:
Standard exemption 60,000

Net taxable estate $205,000

Tax on H's estate $ 52,200

This unfavorable situation would be accentuated if additional property
were accumulated in future years.48

SEVERING THE JOINT ESTATE

It would be advisable for H and W to consider a rearrangement of
their property so that a substantial portion of the jointly owned assets

would be owned solely by each. While such a rearrangement has some gift
tax implications,49 particularly on the property not previously treated as

having been given to W,50 the estate tax advantages justify the rearrange

ment.51 For the purposes of this example, assume that the severance was

effectuated by making an outright transfer of 130,000 dollars worth of

property to the individual name of W and that H retained 135,000 dollars

4? See note 5 supra and accompanying text.

48 The fair market value of the property which is included in the estate of the first

to die, measured as of the estate valuation date, will be the basis of the entire property
to the survivor. Int. Rev. Code of 19S4, � 1014(b)(9). The holding period of the entire

property will commence as of the date of death. Treas. Reg. � 1.1223-1 (1954) ; Harry E.

R. Hall, 38 B.T.A. 1145 (1938).
49 See text accompanying notes 55-57 infra.
50 Most of the property received by W would already be hers because a gift was made

on creation; however, since in most cases there is no gift for tax purposes on the creation

of joint bank accounts and on the purchase of government bonds, see Treas. Reg.

� 25.2511-l(h) (4) (1954); Lowndes & Kramer, op. cit. supra note 1, � 30.10, at 666,

there might be some gift tax liability on severance. Any gift tax implications would be

alleviated by the provisions of the Internal Revenue Code of 1954 permitting exclusions

and deductions. See notes 29-31 supra.
51 It is also possible that the federal transfer tax of $.04 per $100 and each fraction

thereof, with a maximum of $.08 per share, Int. Rev. Code of 1954, � 4321, will be payable
as a result of the change in the ownership of the stocks. See Rev. Rul. 209, 1957-1 Cum.

Bull. 413. There may also be local gift taxes to pay and if the property were record

property, there would be a local recording fee to pay. These fees in total, however, are

insignificant when compared with the federal estate tax savings of the severance.
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worth of the property in his name. The property would also be taken out

of the operation of section 2040 if it were transferred to a tenancy in

common,52 or to an irrevocable trust.53 It should be noted that a transfer
of the property to a revocable trust will not prevent the application of
section 2040.54

Gift Tax Consequences of the Severance

The problems that arise on severance concern the extent to which the
transfer is taxable. The amount each party takes in his own name, in
excess of his original ownership, must be determined in order to com

pute the correct gift tax. For example, if H takes 50 per cent of a ten

ancy by the entirety upon severance, but he owned only 45.91 per cent
of the property based on the actuarial value,55 there would be a gift
from W to H of 4.09 per cent of the value of the property. Due to the
liberal annual exclusion, the gift tax marital deduction, and the lifetime

exemption,56 however, there will ordinarily be very little gift tax to pay
in this situation.
Where each owner does not receive his pro rata share of each piece

of property, there is also a possibility that taxable gifts might be made.

52 A tenancy in common is a "sole and several" tenancy. Each tenant in common is
the owner of an undivided interest in the whole estate, not a joint owner of the whole
estate, as in a joint tenancy. Only the unity of possession is essential to the existence
of a tenancy in common. Upon the death of a tenant, his undivided interest passes
to his heirs or devisees. Unlike a joint tenancy, a tenancy in common is not endowed
with the attribute of a right of survivorship.

Burby, Real Property � 196 (2d ed. 19S4). See generally Moynihan, Introduction to

the Law of Real Property 132-35 (1940). The statutory provisions for jointly held

property do not extend to tenancies in common since they apply only where there is

survivorship. See Lowndes & Kramer, Federal Estate & Gift Taxes 216 (2d ed. 1962).
53 A trust is not subject to revocation by the settlor unless he has reserved such power

by the terms of the trust. See Restatement (Second), Trusts � 330 (1959).
54 See Hornor's Estate v. Commissioner, 130 F.2d 649 (3d Cir. 1942) ; Frank N. Derby,

20 T.C. 164 (1953). In Hornor's Estate v. Commissioner, supra, the court held that property
which was gratuitously transferred by a husband to a tenancy by the entirety and subse
quently conveyed by the husband and wife to a revocable trust was includible in the gross
estate of the husband. On the wife's later death, it was held that even though the property
transferred to the revocable trust was included in the estate of the spouse who provided
the consideration for the joint property, the wife was still the owner of a one-half
interest in the property and consequently a transfer to the revocable trust with a

reservation of income for life, even though the trust became irrevocable after the death
of the husband, was sufficient to include one-half of the corpus in the wife's estate under
Int. Rev. Code of 1954, � 2036. Hornor v. Commissioner, 305 F.2d 769 (3d Cir. 1962). Thus
the corpus was taxed one and one-half times, even though it never left the trust.

55 See p. 869 supra.
66 See notes 29-31 supra.
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The implications of this problem can best be illustrated by example. As
sume that H and W own stocks A and B (which are of equal value) in

joint tenancy, and instead of giving one-half of each stock to both parties,
the property is rearranged so that H takes all of stock A and W gets
all of stock B. In this situation there may have been a gift of one-half of
stock A from W to H and a gift from H to W of one-half of stock B.
Thus there might be a liability for two gift taxes, even though each ten

ant received the same total value on the severance. On the other hand, if
the transaction is treated as a taxable exchange57 there will be no gift.
It is apparent that the prudent planner should allocate the assets propor
tionately to avoid a possible difficulty.

Estate Tax Consequences of the Severance

New wills will have to be drawn for both parties since the property
will no longer pass outside of the probate estate. The major advantage of

this fact is that the property can be directed to a life income trust for the

benefit of the wife or directly to the sons so that it will not be included in

the survivor's estate, or, if use of the marital deduction is desired, the
parties can be assured that the property will not be overqualified.58 An

additional advantage of disposing of the property by will is that the

testator can draw a more complete estate plan.
The rearrangement would result in a federal estate tax of 13,700

dollars on H's estate if he died first or 12,300 dollars on T^'s estate if

she died first.
Estate Tax on the First To Die

H died first W died first

Adjusted gross estate $135,000 Adjusted gross estate $130,000
Less: Less:

Standard exemption 60,000 Standard exemption 60,000

Net taxable estate $ 75,000 Net taxable estate $ 70,000

57 See note 65 infra.
58 "Qualified" property is property which passes to the surviving spouse in such a man

ner that it will be included in her taxable estate unless it is consumed or given away during

her lifetime. The term "qualified" is applied because the value of the property passing in

such a manner can be deducted from the predeceasing spouse's adjusted gross estate in

determining his taxable estate. This deduction, however, is limited to one-half of the

predeceasing spouse's adjusted gross estate. If the value of property passing in a "qualifying^
manner exceeds one-half of the adjusted gross estate, there has been an "overqualification"
with the consequent undesirable result that the taxable estate of the surviving spouse will

be unnecessarily large.
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Assuming that all the property is bequeathed either to a life-income

trust for the survivor's benefit or directly to the sons, the federal estate

tax on the survivor's death would be 12,300 dollars if H died first or 13,700
dollars if W died first.59

Estate Tax on the Survivor

W's adjusted gross estate $130,000 H's adjusted gross estate $135,000
Less : Less :

Standard exemption 60,000 Standard exemption 60,000

Net taxable estate $ 70,000 Net taxable estate $ 75,000

The rearrangement of the property would thus produce a federal estate tax

saving of 35,300 dollars if H died first and 26,500 dollars if W died first.60

H died W died
first first

Total cost of dying while holding joint property $61,300 $52,500
Less:
Total cost of dying after severance 26,000 26,000

Total additional cost of dying while holding
joint property

'

$35,300 $26,500

59 Where the parties are relatively young it might be preferable to use the marital

deduction. This will have the effect of swelling the survivor's estate to the extent of

one-half the adjusted gross estate of the first to die; however, since the taxable estate of the

first to die will be much lower, the immediate payment of most of the federal estate

tax will be postponed. If the survivor lives an appreciable length of time after the death

of the first to die, investment return on the amount of postponed federal estate tax may
offset the increased cost of using the marital deduction. See 1 Bowe, Estate Planning

and Taxation � 2.19 (1957). In addition, the survivor may prefer to have personal
control over the additional funds rather than have them under the control of a trustee.

Moreover, some of the additional funds may be given away during the period of survivor

ship thereby reducing the survivor's estate. It should be noted, however, that if the

survivor retains a life estate in the gift property, the corpus will be taxed to his estate

pursuant to Int. Rev. Code of 1954, � 2036.

Assuming that the survivor's assets remained the same, use of the marital deduction in

the example in the text would increase the total federal estate tax if H died first by
$6,275 or if W died first by $6,850. The tax on H's earlier death, however, would be

only $325, while if W died first the tax on her estate would be $150. It should be noted
that state inheritance taxes might be higher where the marital deduction is used.

60 The total saving on administrative expenses and executor's fees due to holding joint
property will be relatively insignificant because, unless the survivor consumes or gives
away most of the property passing to him by right of survivorship, the extra expenses
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Where the relative contributions of the parties are more nearly equal, of
course, the savings because of the severance will not be as great.

Income Tax Consequences of the Severance

The income tax consequences of the proposal should not cause any seri

ous problems. Before the reshuffling of H's assets, H and W had an equal
right to the income on the jointly owned property.61 The income from the

property that would be given to W through the rearrangement would now

be taxable to her since income from gift property is taxable to the donee.62
Because of the income-splitting provisions of the Code,63 however, income
tax paid would be the same since in all probability H and W would file a

joint return regardless of how they held the property. In addition, it seems
abundantly clear that there will be no gain on the transfer for federal in

come tax purposes, since no "sale or exchange" has taken place.64
If the stock is severed in a pro rata manner, e.g., H and W each receive

fifty per cent of stock A, fifty per cent of stock B, etc., there is no prob
lem with respect to basis, since section 1015 of the Internal Revenue

Code of 1954 provides that the basis of property transferred in a nontax

able transfer will be the same in the hands of the transferee as it was in

the hands of the transferor.65

on his later death resulting from the swelling of his estate will offset most of the savings

occurring on the first death.
61 See note 37 supra. In some states this would not have been true if the property were

held as tenants by the entirety. See note 10 supra.
62 Int. Rev. Code of 19S4, � 102(b)(1).
63 INt. Rev. Code of 19S4, � 2.

�4 See Rev. Rul. 437, 19S6-2 Cum. Bull. 507.
65 Int. Rev. Code of 19S4, � 1015. The basis will, however, be increased by the amount

of gift tax paid on creation of the joint tenancy as provided in Int. Rev. Code of 1954,

� 1015 (d). See Treas. Reg. � 1.1015-5 (1954).
Where a non-pro rata distribution is made after a severance, the basis may change.

Assume that H and W are joint owners of 200 shares of stock A and 200 shares of

stock B, and that both stock A and stock B have a market value of $100 per share and a

basis of $80 per share. Instead of taking 100 shares of each stock on the severance (pro

rata), H takes 200 shares of stock A and W takes 200 shares of stock B. It appears

that H and W would each have a $2,000 capital gain on the exchange (100 shares times

the $20 excess of market value of the stock received over the basis of the stock given up).

H would then own 100 shares of stock A with a basis of $80 per share and 100 shares

of stock A with a basis of $100 per share. W would have 100 shares of stock B with a

basis of $80 per share and 100 shares of stock B with a basis of $100 per share. This

is because an exchange has the same tax effect as a sale, unless it qualifies as a nontax

able like-kind exchange under Int. Rev. Code of 1954, � 1031(a). An exchange of stock

does not qualify under that section. H and W would tius be paying a capital gams tax
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Likewise, the holding period, for the purpose of determining whether
severed assets are long-term capital assets,66 should not be affected by the
severance. Section 1223 of the Internal Revenue Code of 1954 provides
that in general the holding period begins on the date of the acquisition by
the taxpayer. It provides an exception, however, which allows a taxpayer
to tack the prior owner's holding period to his own, when, as in the hypo
thetical example, he is required to maintain his transferor's basis.

Special Problems Connected With Joint Property
severance in contemplation of death

Where joint property is transferred shortly before the death of the

person who furnishes the consideration, the question has arisen as to
whether the Commissioner of Internal Revenue can attempt to bring the
entire value of the property into decedent's estate as a gift in contempla
tion of death,67 or whether his estate includes only that one-half of the
property actually owned by the decedent at the time of the transfer.68 In
the first court test of such a transfer, Sullivan's Estate v. Commissioner,69
it was held that only one-half of the property could be included in dece
dent's estate. In Sullivan, a husband and wife had transferred property
which they held as joint tenants to a tenancy in common (to which section
2040 does not apply) and shortly thereafter they transferred the property

just to get a stepped-up basis. The result would be different if investment real estate

were distributed in a non-pro rata manner after a severance, since investment real
estate qualifies under � 1031(a).
It is also arguable that the non-pro rata distribution of the stock resulted in cross

gifts between H and W, rather than a taxable exchange. If this argument were successful,
the basis of the stock in the hands of each party would be cost as to the 50% interest

originally owned, and the donor's basis, which is also cost, as to the other SO% interest.
See Int. Rev. Code of 1954, � 1015.

66 Capital assets are defined in Int. Rev. Code of 1954, � 1221, and their treatment
as long- or short-term is stated in Int. Rev. Code of 1954, � 1222.

67 Int. Rev. Code of 1954, � 2035(a), provides that: "The value of the gross estate
shall include the value of all property . . . to the extent of any interest therein of which
the decedent has at any time made a transfer (except in case of a bona fide sale for an

adequate and full consideration in money or money's worth), by trust or otherwise, in
contemplation of his death." (Emphasis added.) See 1 Bowe, op. cit. supra note 59, �� 10.1-
.18; Lowndes & Kramer, op. cit. supra note 52, at 64-83; 3 Mertens, Law of Federal
Gift & Estate Taxation �� 22.01-.85 (1959).
68 See Fernandez v. Wiener, 326 U.S. 340, 355-57 (1945) ; Moffitt v. Kelly, 218 U.S. 400

(1910). In these decisions the Court applied state rules of property which provided that
one-half of property owned by decedent belonged to his estate.

69 175 F.2d 657 (9th Cir. 1949)..
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to a son. The Government contended that the transfer was made in con

templation of death under the predecessor section of section 2035 of the
Internal Revenue Code of 1954,70 and since the husband had paid the
entire consideration for the property, the entire value of the property
should have been included in his estate. The court, however, refusing to

read sections 2040 and 2035 together, rejected this contention stating:
"[T]he joint tenancy was terminated before the husband's death. Hence,
as to the joint tenancy, the deceased had no 'interest therein ... at the

time of his death.' "71 The rationale of the decision was that the "gift
in contemplation of death" section provides that the amount to be in

cluded in decedent's estate is determined by the extent of his interest in

the property,72 and since under local law the husband only owned one-

half of the property, he could transfer only one-half of the joint property,
which accordingly was the amount includible in the husband's gross estate

for federal estate tax purposes.73
Sullivan was authority for at least four other decisions.74 However, it

was questioned by the Nebraska district court which decided Harris v.

United States15 in 1961. The Harris court held that the value of property
in a joint tenancy was fully includible in the husband's estate as a gift in

contemplation of death, where he had supplied the entire consideration,
despite the fact that the property was transferred to a tenancy in common

prior to the husband's death. This decision is, at best, questionable. Utili
zation of section 2040 seems inconsistent since the property was no

longer "jointly" held. In addition, section 2035 requires a transfer "by
the decedent," whereas in this instance the decedent was legally capable
of transferring only one-half of the property held as joint tenants. Never

theless, the case does not stand alone.

The Harris decision has received some support from the Tenth Circuit

70 Int. Rev. Code of 1939, ch. 3, � 811(c), S3 Stat. 121.

71 175 F.2d at 660.
72 See note 67 supra.
73 175 F.2d at 658-59.
74 Baltimore Natl Bank v. United States, 136 F. Supp. 642, 648-49 (D. Md. 1955) ;

Edward Carnall, 25 T.C. 654 (1955); A. Carl Borner, 25 T.C. 584 (1955); Don Munllo

Brockway, 18 T.C. 488 (1952), aff'd on other grounds, 219 F.2d 400 (9th Cir. 1954).

Originally the Internal Revenue Service acquiesced in A. Carl Bomer, supra, 1957-2

Cum. Buix. 4; later, however, the acquiescence was revised to include only tenanaes

by the entirety which had been created prior to the Revenue Act of 1932, Rev. Rul. 448,

1957-2 Cum. Bull. 618. Acquiescences in all three Tax Court decisions have now been

withdrawn. 1962-1 Cum Bull. 4.
75 193 F. Supp. 736 (D. Neb. 1961).
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decision in United States v. Allen.76 Allen involved an attempt to avoid
section 2036 of the Internal Revenue Code of 1954, rather than section

2040; however, the situations are somewhat analogous. Section 2036

provides in general that a person's estate will include the value of any
interest in property of which the decedent has at any time made a trans

fer for less than adequate and full consideration, and from which he is
to derive some benefit for a period measured in reference to his life, or
which has not ended before his death. In Allen a settlor of an irrevocable
trust had reserved three-fifths of the income to herself for life. In an effort
to exclude the share of the corpus from which she was deriving the income
from her estate, she sold her life estate (valued at 135,000 dollars) to her
son for 140,000 dollars. The settlor died shortly thereafter. The Govern
ment claimed that the value of the decedent's portion of the corpus should
be included in her estate because (1) the transfer was invalid since it
was made in contemplation of death and (2) the sale was not for an

adequate and full consideration.77 The court accepted the position ad
vanced by the Government on the ground that Congress could not have
intended to allow the taxpayer "to reap the benefits of property for his
lifetime and, in contemplation of death, sell only the interest entitling
him to the income, thereby removing all the property which he has
enjoyed from his gross estate."78 This concept, of course, is directly
contrary to the Sullivan doctrine since, prior to the transfer in Sullivan,
the entire value of the property would have been included in decedent's
estate under section 2040. The Allen court seems to have encroached
upon the legislature's territory in an effort to decide the case in a manner

which Congress might have intended, and not as Congress has instructed
through relevant estate tax provisions.

76 293 F.2d 916 (10th Cir.), cert, denied, 368 U.S. 944 (1961).
77 293 F.2d at 917.
78 293 F.2d at 918. The provocativeness of this decision cannot be fully appreciated until

Judge Breitenstein's concurring opinion is analyzed. In it he states: "[T]he tax liability
arises at the time of the inter vivos transfer under which there was a retention of the
right to income for life. The disposition thereafter of that retained right does not
eliminate the tax liability." Id. at 918 (concurring opinion)/. The necessary conclusion from
this statement is that a transfer which once would be taxable is always taxable.
A recent federal district court decision in the Tenth Circuit rejected this conclusion when

it decided Haesty v. United States, 6S-1 U.S. Tax Cas. f 12304 (D. Kan. 1965). The court
held that the value of joint property transferred by a husband and wife with a reservation
of life income for their joint lives was only includible in the surviving husband's estate to
the extent of his interest in the property under state law at the time of the transfer, even

though at the time of the transfer the value of the entire property would have been in-
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The Seventh Circuit has apparently repudiated the rationale of the
Allen case in its decision of Glaser v. United States.79 In Glaser, a husband
and wife owned several pieces of land as tenants by the entirety. The hus
band had paid the entire consideration for the property. In an attempt to
take one-half of the value of the property out of the husband's estate, the
husband and the wife joined in a transfer of the property to their children,
but reserved a life estate. The Government argued that sections 2036

and 2040 should be read together since if the husband had died prior to
the conveyance to the children the full value of the property would have

been includible in his estate, and even after the conveyance, the husband
retained the same income benefits from the entire property.80 The court

rejected the Government's argument on the ground that, since the prop

erty was no longer held jointly, section 2040 could have no application.
The court also rejected a second argument advanced by the Government

which relied on Commissioner v. Nathan's Estate?1 In that case the dece

dent had set up a trust which provided his sister with the income earned
on the corpus for life, and in the event she predeceased him, the income

would be his for life under the trust agreement. The Nathan court held

that decedent had retained a contingent life estate under section 2036

and therefore the value of the trust corpus was includible in his estate.

The Glaser court distinguished Nathan on the ground that in Glaser both

the husband and the wife had conveyed one-half of the real estate to the

children, and that section 2036 could only apply to the one-half interest

which the husband transferred. Therefore Glaser held that only one-half of

the value of the property was includible in the husband's estate under sec

tion 2036.82
The fact that there is a conflict in the courts as to whether sections 2035

or 2036 and 2040 should be read together should not prevent the severance

of joint tenancies. On the contrary, one should merely be aware that the

desired tax consequences may not be forthcoming.83 Since the worst that

cludible in his taxable estate under � 2040. The court decided that Allen should apply only

to a gift-in-contemplation-of-death situation, and such a situation was not present in the

case. The Tenth Circuit will have the opportunity to define the limits of Allen on appeal.
� 306 F.2d 57 (7th Cir. 1962), 43 B.U.L. Rev. 350 (1963).
so But see discussion of Hornor v. Commissioner, 305 F.2d 769 (3d Cir. 1962), note

54 supra. In that case the Government apparently contended that the two sections should

be read separately.
si 159 F.2d 546 (7th Cir.), cert, denied, 334 U.S. 843 (1947).
82 306 F.2d at 60-61.
�3 See generally Polasky, Current Tax Developments, 103 Trusts & Estates 253 (1964);
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can happen is that the property will be taxed as though the severance had
not taken place, the taxpayer has much to gain and nothing to lose. Even
the gift tax, if any, paid on the severance will be deductible from the
estate tax liability if the property is included in the estate.84

JOINTLY OWNED PROPERTY AND SIMULTANEOUS DEATH

In a situation where two persons die within such a short period that it is

impossible to prove which died first, a presumption (whether established
by local law, the decedent's will, or otherwise) as to the order of death
will be recognized as conclusive by the Internal Revenue Service.85 It
is important to establish the correct presumption to suit the individual
needs of a client. In a non-joint ownership situation, it might be advisable
for the testator to provide for a presumption of his survivorship in order
to avoid having the property pass through two estates and thus be taxed
twice.86 On the other hand, it would be advisable to insert a reverse

simultaneous death clause providing a presumption that the wife has
survived where there is a large estate and it is desirable to take advantage
of the marital deduction in all events.87 Where the presumption is stated
in the will of the testator, it is controlling regardless of the local law's

presumption,88 but the will-presumption can affect only probate assets,
and thus would not be applicable to property held in joint tenancy.89
The usual joint tenancy situation will be controlled by section 3 of the

Uniform Simultaneous Death Act, now in effect in most of the states.90
Section 3 provides that where there is no evidence as to which of two
joint tenants survived the other, one-half of the jointly owned property

Young, CA-7 Follows Sullivan in Severance of Joint Tenancies; Stage Set for High Court
Review, 17 J. Taxation 296 (1962).

84 Int. Rev. Code of 19S4, � 2012.
85 See Treas. Reg. � 20.2056(e) -2(e) (1954). While this regulation is concerned with

marital deductions there is no apparent reason why it should not also be of general
applicability.

86 If the property is taxed twice, a credit will be allowed against the estate tax of the
second estate to the extent of the tax paid on that property in the first estate. See note
46 supra.

87 See 1 Bowe, op. cit. supra note 59, � 2.7, at 64.
88 "[T]he devolution of the property is to be governed by the testatorial intention where

that can be ascertained." 57 Am. Jur. Wills � 1617 (1948).
89 But see Note, The Uniform Simultaneous Death Act and Its Effect on Jointly Owned

Property, 15 Wyo. LJ. 229 (1961).
90 The Uniform Simultaneous Death Act is in effect in 46 states, the District of Columbia

and the Panama Canal Zone. 9C U.L.A. 92 (Supp. 1964).
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will be distributed as if one party had survived, and the other half as if
the other party had survived.91 The advantages of the presumption pro
vided by this act can best be demonstrated by example: A married couple
owns 200,000 dollars worth of securities as joint tenants�the husband
furnished all of the consideration. The estate tax consequences of their
simultaneous deaths with and without the presumption supplied by the
Simultaneous Death Act would be as follows:

Uniform Simultaneous Death Act Applies
Husband's adjusted gross estate $200,000

Less :

Marital deduction $100,000
Specific exemption 60,000 160,000

Taxable estate $ 40,000
Tax on husband's estate $4,800

Wife's adjusted gross estate $100,000
Less:

Specific exemption 60,000
Taxable estate $ 40,000

Tax on wife's estate $4,800
Total estate tax $9,600

Presumption of Wife's Survival

Husband's adjusted gross estate $200,000
Less:
Marital deduction $100,000
Specific exemption 60,000 160,000

Taxable estate
"

$ 40,000
Tax on husband's estate $4,800

Total joint property $200,000
Less:
Tax on first estate 4,800

Wife's adjusted gross estate $195,200
Less:

Specific exemption 60,00�

91 E.g., Mass. Gen. Laws, ch. 190A, � 3 (19S8) ; Mo. Rev. Stat. � 471.030 (1956). See

generally Legislation, 1952 Wash. U.L.Q. 400.
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Taxable estate $135,200
Tax on wife's estate $31,260
Total estate tax $36,060

Presumption of Husband's Survival

Husband's adjusted gross estate $200,000
Less:

Specific exemption 60,000
Taxable estate $140,000

Total estate tax $32,700

Of course where the Uniform Simultaneous Death Act presumption is
not used the survivor's estate will get credit for the estate tax paid on the
estate of the spouse who was presumed to die first,92 but obviously this
is small comfort.
The above example supposed the extreme case since the husband con

tributed all the funds to the joint property. There are situations where it
will be to the client's advantage to use a reverse simultaneous death
clause. For example, where a client has both property held in joint owner
ship and also some solely-owned assets which are to be disposed of in
a manner which will not qualify them for the marital deduction,93 so that
the full marital deduction is sought through the joint property, a reverse

simultaneous death clause might be indicated. The problem arises as to
how a presumption different from that in the act can be stated. Section
6 of the Uniform Simultaneous Death Act provides that the act shall
not apply to provisions of other instruments (wills, trust agreements,
deeds, etc.) wherein a different provision for distribution has been made.
Since a provision in a will can affect only probate assets, it would not be
applicable to joint property. At least one commentator believes that a re

verse simultaneous death clause would be recognized by the Internal
Revenue Service if it were incorporated in a deed or title instrument.94
There is no apparent reason why this could not be done.95

92 See note 46 supra.
93 See note 58 supra.
94 1 Bowe, op. cit. supra note 59, � 6.4 (Supp. 1964).
95 Cf. McLean v. United States, 224 F. Supp. 726 (ED. Mich. 1963) ; Lindsey v. United

States, 167 F. Supp. 136 (D. Md. 1958) ; 4 Mertens, Law of Federal Gift & Estate
Taxation � 29.07 (Supp. 1964), where the author states that joint tenants may contract
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JOINT STOCK MARGIN ACCOUNTS

A joint stock margin account is an account held with a broker through
which two or more parties purchase and sell stock. The stock is generally
held by a broker in street name; when there is a transaction it is
reflected on the broker's books by a debit or a credit to the account. Any
of the tenants can order the purchase or sale of stock, and if there is an

excess balance in the account, any of the tenants can withdraw it in much
the same manner as a withdrawal from a joint bank account. A joint
stock margin account is usually formed by signing one or a combination
of form agreements between the owners and their broker.96 The agree
ment usually states that the parties are agents for each other so that
either or any of them can deal freely with the account, and it provides
that the parties will jointly and severally be responsible for any losses

sustained through the account. One result of the agency characteristic of

the joint account is that a sale by one tenant of a part of the stock in the

jointly owned account will not sever the account but is merely a sale on

behalf of all the tenants. The parties can hold the account as joint tenants
with right of survivorship or as tenants in common. This discussion will

center on the type of account that has a survivorship feature.

The federal tax consequences of forming a joint stock margin account

by adding a name to an existing account, or by a donation of stock held

in the donor's name to the account, are difficult to assess since very few

cases have dealt with this problem. Under section 2 5.2 51 1-1 (h) (4) of the

gift tax regulations, if the party contributing the majority of the con

sideration retains the power to withdraw the amount he has contributed
without accounting to the donee, the creation of the account does not

constitute a taxable gift. When one of the tenants withdraws an amount

in excess of his contribution, however, a gift arises to that extent, assuming
there would have been a gift had the payment been made directly from

one party to the other.97 It seems clear from the gift tax regulations that

if there is a "duty to account" to the other joint tenant for a withdrawal,

so that a different interest goes to the survivor than would have passed by operation of

law. It would seem that where the presumption is allowed under local law, the Commissioner

would be bound.
96 Sending the broker a card with instructions to convert to a joint account might be

enough. See Tracy v. Commissioner, 70 F.2d 93 (6th Cir. 1934) .

97 Thus, where the amount is withdrawn to pay household expenses, it is not a gift

because a payment directly from the donor would not be a gift. Lowndes & Kramer,

op. cit. supra note 52, at 666.
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there will be a gift for tax purposes when the account is created.98 The

usual joint stock margin account agreement with a broker provides that

each tenant acts as the agent for the other,99 but where the tenants are

husband and wife this agency and hence the "duty to account" may be

entirely fictitious. Thus, in Harold G. Parker100 a taxpayer successfully
asserted that the addition of his wife's name to a joint stock margin ac

count did not create a joint tenancy, since she contributed neither capital
nor services to the enterprise and no accounting was made to her for the

profits and losses. The court stated: "Those instruments [creating the

account] obviously were for the protection and benefit of the brokers, and
we think are not controlling here."101 This is not to say that the account

will never be treated as a joint tenancy upon creation. In Tracy v. Com
missioner102 the court held, under facts similar to those in Parker, that
the wife was entitled to half of the income because it was petitioner's
view and his wife's understanding that she could trade in and draw on the

account, and that the account should be hers on petitioner's death, even
though, in fact, the wife never dealt with the account.103
Apparently whether the creation of a joint stock margin account will

be treated as a gift in praesenti, and therefore subject to an immediate

gift tax, or whether it will be treated as a gift in futuro and therefore taxed,
if at all, as a joint bank account,104 will depend on whether there was an

98 See Treas. Reg. � 25.2511-(1) (h) (4) (1954) which states: "If A creates a joint bank
account for himself and B (or a similar type of ownership by which A can regain the entire
fund without B's consent), there is a gift to B when B draws upon the account for his own

benefit, to the extent of the amount drawn without any obligation to account for a part of
the proceeds to A." (Emphasis added.)
99 A typical form, in this instance that of Merrill Lynch, Pierce, Fenner & Smith, states:
the undersigned jointly and severally agree that each of them shall have authority
on behalf of the joint account to buy, sell and otherwise deal in, through you as

brokers . . . and generally to deal with you on behalf of the undersigned in said joint
account as fully and completely as if he alone were interested in said account; all
without notice to the other/s interested in said account. The authority hereby
conferred shall remain in force until written notice of its revocation signed by one
of the undersigned shall be received by you.
loo 39 B.T.A. 423 (1939) ; accord, Meier v. Commissioner, 199 F.2d 392, 395 (8th Cir.

1952) ("there is no proof here of husband's intent to give his wife a half interest in the
account") .

101 39 B.T.A. at 429.
102 70 F.2d 93 (6th Cir. 1934).
103 Ibid.; accord, Marie D. Bouchard, 34 T.C. 646, 661 (1960), rev'd on other grounds,

285 F.2d 556 (1st Cir. 1961).
104 See Harold G. Parker, 39 B.T.A. 423, 429 (1939), where the court, while holding

that the wife did not have a present interest in the account, noted that she "was merely
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intent to give a present gift or an intent merely to have the property pass

immediately upon the donor's death.105 This intent will have to be proved
by the actions and understanding of the parties, and not merely by the
form of the instruments.

Certain gift tax problems in addition to the immediate tax liability
upon creation106 present themselves when there is a gift in praesenti.
Assume a typical case of a husband and wife who own an account for

which there was a capital contribution by the husband of 100,000 dollars.

Owners of such accounts often treat them in much the same manner as

they would a joint bank account, using the account as security for other

transactions and withdrawing amounts from the account when they need

extra funds. If the husband sells 50,000 dollars worth of the stock and

withdraws the cash to invest in a private business venture or to pay a

personal debt, it appears that his wife has made a taxable gift to him of

25,000 dollars.107 If at some later date the husband redeposits the 50,000
dollars into the account, he has probably made a gift of 25,000 dollars to

his wife. As a result a gift tax would have been paid on 100,000 dollars,
whereas if the creation of the joint stock margin account had been treated

as a gift in future-, no gift tax would have been paid. Similarly, gift tax

problems could arise where the account is used as security for a private
debt of one of the parties. It seems that if the account was levied upon

by a creditor, the other party would have made a gift of one-half of the

accorded the right to withdraw money from the account, if the occasion required, for the

same purposes she was permitted to check on the joint bank account, namely, to pay

household expenses."
105 See Bouchard v. Commissioner, 285 F.2d 556 (1st Cir. 1961), where the court

of appeals reversed a Tax Court ruling that the decedent, when he added his wife's name

to certain stock certificates, intended to make a present gift. The court of appeals held

that the facts clearly showed that decedent's intent was to have the gift pass only at death.

In so ruling, the court of appeals agreed with the partial dissent of Kern, J., in the

Tax Court opinion. Judge Kern, in concurring with a second majority ruling which was

not appealed, reasoned that a tenancy by the entirety had been created in a joint margin

account held by the parties, even though the outward manifestations of intent were similar

to those on the creation of the joint tenancy in the stock, because the petitioner's interest

in the margin account arose from a completed contract executed between the brokers,

decedent and petitioner, and the "petitioner has not shown that under the law of Massa

chusetts the margin account agreement constituted an invalid testamentary disposition of

the assets in the account." Marie D. Bouchard, 34 T.C. 646, 663 (1960) (concurring opinion).
106 Treas. Reg. � 25.2511-1 (h)(5) (19S4).
107 In the usual case there is little chance that a court would hold that there has been

a breach of an agency duty to account.
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amount levied upon, and if a profit is made on the loan, perhaps one-half
of the profit should be considered a gift from the other party.
On the other hand, an in praesenti gift will probably result in tax

savings on severance and on death of the party contributing the funds,
as well as income tax savings where the tenants are not husband and

wife. Income earned from the account is shared by the tenants in pro

portion to their interest therein and taxed accordingly.108 Because of the

income splitting provisions of the Code, this feature will not have any
immediate effect on a husband and wife;109 however, on severance the

proportionate sharing of income means that there will not be any gift
tax to pay on the increased value of the property due to appreciation,
capital gain, or ordinary dividend income accruing on the stock. In a

rising market, this could mean considerable gift tax savings. In addition,
in the typical husband-wife situation, if the donor tenant dies before the
account is severed, only one-half of the property acquired by the rein
vestment of funds attributable to dividend and interest income110 and

possibly only one-half of the property acquired by the reinvestment of
funds attributable to capital gains income will be taxable to the donor's
estate under seotion 2040.111 If the donee is the first to die, of course, her
estate will include the amount of property attributable to her share of
the income.112
It is suggested that when the account is created every effort be made

to show that the gift is intended to be in praesenti, since the undesirable
recurring gift taxes can be eliminated if the tenants act jointly in their

108 jracy v. Commissioner, 70 F.2d 93 (6th Cir. 1934) ; Clay H. Brock, 22 T.C. 284,
292-93 (19S4); First Nat'l Bank, 13 B.T.A. 1096 (1928); cf. Alfred Hafner, 31 B.T.A.
338 (1934). The basic presumption is that every transaction is on behalf of the joint
owners which means that each is entitled to income on the basis of his contribution with
any excess treated as a gift. See Kathleen Marie Emmons, 20 CCH Tax Ct. Mem. 1513
(1961); Rev. Rul. 143, 1954-1 Ctjm. Bull. 12; Casner, Estate Planning 226-27 (Supp.
1964). But see CCH 1961 Stand. Fed. Tax Rep. fl 8655, citing W. E. Dunham, 27 BTA
1068 (1933).

- - , . . .

109 Unless the donee tenant does not receive $100 in dividends from other sources See
Int. Rev. Code of 1954, � 116(a).
no See Treas. Reg. � 20.2040(1) (c) (5) (1954). Since the survivor has the burden of

proving what portion of the joint property is attributable to his contribution underInt. Rev Code of 1954, � 2040, it would seem that any withdrawal will be presumed tobe a withdrawal of income if the donor dies first and a withdrawal of capital contributionu tne donee dies first.
111 See pp. 865-67 supra.
112 See Int. Rev. Code of 1954, � 2040.
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other activities, and even if this is not feasible, the probable advantages
far outweigh this possible disadvantage. The manner of proof will vary
with each case but it is suggested that the filing of a gift tax return, a

few directions by the donee to the broker,113 a showing that the donee
knew she had the right to withdraw funds, and possibly that she would
be liable for loss,114 will have strong evidentiary value.

Conclusion

The inevitable accentuation of undesirable federal tax consequences

implicit in any discussion of jointly-owned property and taxes should not

deter its use under proper circumstances. In the smaller estate pattern
�up to 130,000 dollars�joint ownership may be very desirable. The

estate tax marital deduction and the specific exemption of 60,000 dollars

make it possible to transmit at least 120,000 dollars free of federal estate

tax.115 Since property passing by virtue of joint ownership between hus

band and wife clearly qualifies for the marital deduction, the nontax

advantages of speedy, inexpensive transmission at death116 become highly
relevant in the estate of 120,000 dollars and less. If the joint ownership
is coupled with proper wills to cover the contingency of simultaneous

death, joint ownership may be quite desirable in most of the estates in

this country at the present time.

113 The fact that the wife had never participated in management of the account was an

important factor in Meier v. Commissioner, 199 F.2d 392 (8th Cir. 19S2), and Harold

G. Parker, 39 B.T.A. 423 (1939). However, in some cases that fact is not decisive. See

Tracy v. Commissioner, 70 F.2d 93 (6th Cir. 1934); Marie D. Bouchard, 34 T.C. 646,

661 (1960), rev'd on other grounds, 28S F.2d 556 (1st Cir. 1961). In Tracy the court

stated: "It is not unusual for a husband to have the sole management of a business or

joint venture engaged in by him and his wife, so that his greater business experience shall

the more likely contribute to its success." 70 F.2d at 94.

H4 Courts have implied that liability for loss is a very important factor, at least where

taxability as to income is concerned. E.g., Chaplin v. Commissioner, 71 F.2d 23 (10th

Cir. 1934) ; Mayer v. United States, 88 Ct. CI. 329, 26 F. Supp. 815 (1939) ; Milton A.

Holmes, 21 B.T.A. S84 (1930).
u5 See note 40 supra.
us See note 1 supra.



TOWARD A "SCOPE OF OFFICIAL DUTY"
IMMUNITY FOR POLICE OFFICERS

IN DAMAGE ACTIONS

William C. Mathes* and Robert T. Jones**

After examining the prevailing individual civil liability for "police-type"
torts of police officers under state law and the "old" Civil Rights Acts, the
authors argue from both practical and policy considerations for a change
in this area of the law. They maintain that shifting financial responsibility to

the public agency for police-officer offenses committed within the "scope of
official duty" would not involve a radical reversal, but rather would extend
the present law "one next step" along the present path of public-officer
immunity.

Introduction

Attempts by law enforcement agencies to deal with contemporary
crime and civil disobedience have been notable for the heated controversy
they have provoked. Cries of "police brutality" have been flung up on

the one hand,1 only to be met by "Reader's Digest" admonitions that the
police are "handcuffed"2 and bumper-sticker exhortations to "support
your local police."3 Although much of the furor is obviously only political
in its motivation,4 it serves to dramatize the considerable risks of tortious
injuries to private individuals inherent in police law enforcement activity.
For lawyers and lawmakers, the "police issue" poses basic questions con

cerning the forms of redress currently available, and which ought to be

* Chief United States District Judge, United States District Court for the Southern
District of California. B.B.A., University of Texas; LL.B., Harvard Law School.
** Assistant United States Attorney, Tax Section, Los Angeles. Instructor in Political

Science, San Fernando Valley State College. A.B., Stanford University; LL.B., Harvard
Law School. Member of the Bar of the State of California. Former law clerk to Judge
Mathes.

1 E.g., Los Angeles Herald-Examiner, March 12, 1965, p. A9, col. 2 ; People's World, Dec.
12, 1964, p. 4.
2 Sondern, Take the Handcuffs Off Our Police!, Reader's Digest, Sept. 1964, p. 64.
3 See the tendentious discussion of this campaign in Hoffman, Police Birchites The

Blue Backlash, 199 Nation 42S (1964). The "Birch" theme is further elaborated in New
Republic, Nov. 28, 1964, pp. 3-4, and 81 Commonweal 404 (1964), with a reply in 81
Commonweal 594 (1965).
* Compare W. H. Parker (Chief of Police, Los Angeles, Cal.), The Police Role in Civil

Rights, 40 Los Angeles B. Bull. 126 (1965), with Kamisar, On the Tactics of Police-
Prosecution Critics of the Courts, 49 Cornell L.Q. 436 (1964).

889



890 The Georgetown Law Journal [Vol. S3 : p. 889

available, for torts committed by police officers in the course of their law
enforcement functions.
What should be the remedy, for example, when the police, though

acting on "probable cause," arrest the wrong man? Should the injured
person have recourse against the individual police officer? And if so, how
broad should be the police officer's liability? Might it not be so broad as

to render the officer loathe, from the outset, to carry out his duties of
arrest or search? To the end of exploring and answering these and
related questions, this article has three principal foci: (1) to examine in
brief outline the civil liability for "police torts" of governmental entities
and individual officers under state and federal law; (2) to identify certain

defects in the present scheme; and (3) to venture a recommendation
for future development of the law in this area.

We need not pause over definition of our terms "police" and "police
officer." As Judge Wyche recently observed, "the term 'police' as com

monly understood, 'is so plain and unambiguous that there is no occasion

for resorting to statutory interpretation ... and [there is] no right to
look for or impose another meaning.' "5 Suffice that the terms are used

here in their inartful lay senses�that is, with unspecific reference to

those organized civil forces for maintaining order, preventing and detecting
crime, and enforcing the laws, which we commonly denominate as "the

police."
Liability of Public Entities

Under the aegis of sovereign immunity, most of the state, municipal
and other local government entities, of which "the police" are agencies,
are generally held immune from tort liability growing out of police law

enforcement activity.6 Although legal scholars have long seriously ques-

5 Wyndham v. United States, 197 F. Supp. 856, 859 (E.D.S.C. 1961), quoting Shirah

v United States, 158 F. Supp. 40, 43 (E.D.S.C. 1957), ajf'd, 253 F.2d 798 (4th Cir. 1958).

e See, e.g., Giordano v. City of Asbury Park, 91 F.2d 455 (3d Cir.), cert, denied, 302

US 745 (1937); McCarter v. City of Florence, 216 Ala. 72, 112 So. 335 (1927) (false

arrest) ; City of Nampa v. Kibler, 62 Idaho 511, 113 P.2d 411 (1941) (assault and

battery); Karas v. Snell, 11 111. 2d 233, 142 N.E.2d 46 (1957) (personal injuries);

Hagedorn v. Schrum, 226 Iowa 128, 283 N.W. 876 (1939) (officer maliciously fired tear-

gas at suspect) ; Wommack v. Lesh, 180 Kan. 548, 305 P.2d 854 (1957) (false arrest and

imprisonment); Simpson v. Poindexter, 241 Miss. 854, 133 So. 2d 286 (1961) (prisoner

beaten by police); Grimes v. Henryetta, 208 Okla. 217, 254 P.2d 980 (1953) (assault

during arrest); Gonzalez v. City of El Paso, 316 S.W.2d 176 (Tex. Civ. App. WS8)

(trespasser shot and killed by police guard); 18 McQuillin, Municipal Corporations

�� 53 51 53 79-.80 (3d rev. ed. 1963) ; 63 C.J.S. Municipal Corporations � 775 (19W.

This immunity appears to have been derived from the English case of Russell v. Men or
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tioned both the reason and the policy bases for extending sovereign im

munity to such governmental subdivisions,7 and application of this im

munity has been significantly restricted in recent years,8 the great bulk of
American jurisdictions, including the federal courts,9 hold fast to im

munity for the governmental bodies concerned in police-tort cases.
Rationalizing this result, the courts characterize police functions to

be "governmental" as distinguished from "proprietary" in nature.10 Exer

cise of police power being in the public interest and for public purposes,
rather than in the interest of the governmental entity in its corporate
capacity, so the rationale goes,11 such entities are entitled to the same

immunity as the sovereign�"the people"�granting that power.12 As
Mr. Justice Holmes put the matter: "A sovereign is exempt from suit, not
because of any formal conception or obsolete theory, but on the logical

Devon, 2 Durn. & East. 667, 100 Eng. Rep. 359 (K.B. 1788). It was accepted and approved
in America at an early date. See Mower v. Inhabitants of Leicester, 9 Mass. 247 (1812) ;

Eastman v. Meredith, 36 N.H. 284 (1858) ; Bartlett v. Crozier, 17 Johns. R. 439 (N.Y.
1820). See generally Fuller & Casner, Municipal Tort Liability in Operation, 54 Harv.

L. Rev. 437 (1941).
7 See, e.g., Borchard, Governmental Responsibility in Tort (pts. 1-3), 36 Yale L.J. 1, 757,

1039 (1926-1927) ; Davis, Suing the Government by Falsely Pretending To Sue an Officer, 29

U. Cm. L. Rev. 435 (1962) ; Foote, Tort Remedies for Police Violation of Individual

Rights, 39 Minn. L. Rev. 493 (1955) ; Fuller & Casner, supra note 6; Harno, Tort

Immunity of Municipal Corporations, 4 III. L.Q. 28 (1921) ; Jaffe, Suits Against Govern
ments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1 (1963) ; James, Tort

Liability of Government Units and Their Officers, 22 U. Cm. L. Rev. 610 (1955);
Maguire, State Liability for Tort, 30 Harv. L. Rev. 20 (1916) ; Price & Smith, Municipal
Tort Liability: A Continuing Enigma, 6 Fla. L. Rev. 330 (1953) ; A. Smith, Municipal
Tort Liability, 48 Mich. L. Rev. 41 (1949) ; Tooke, The Extension of Municipal Liability
in Tort, 19 Va. L. Rev. 97 (1932).

8 See, e.g., Muskopf v. Corning Hosp. Dist., 55 Cal. 2d 211, 359 P.2d 457, 11 Cal.
Rptr. 89 (1961) (Traynor, J.).

9 See Egan v. City of Aurora, 365 U.S. 514 (1961) ; Monroe v. Pape, 365 U.S. 167, 191
n.50 (1961); Cuiksa v. City of Mansfield, 250 F.2d 700 (6th Cir.), cert, denied, 356 U.S.
937 (1958); Agnew v. City of Compton, 239 F.2d 226 (9th Cir.), cert, denied, 353 U.S. 959

(1957) ; Cobb v. City of Maiden, 202 F.2d 701 (1st Cir. 1953) ; Charlton v. City of Hialeah,
188 F.2d 421 (5th Cir. 1951) ; O'Connor v. City of Minneapolis, 182 F. Supp. 494 (D. Minn.
1960).

10 See, e.g., Sanders v. City of Long Beach, 54 Cal. App. 2d 651, 657-61, 129 P.2d 511,
515-17 (1942); 2 Harper & James, Torts � 29.6, at 1619 (1956); 18 McQuilltn, op. cit.
supra note 6, �� 53.79-.80.

11 See City of Miami v. Bethel, 65 So. 2d 34 (Fla.), 6 Ala. L. Rev. 119 (1953).
12 Chafor v. City of Long Beach, 174 Cal. 478, 163 Pac. 670 (1917) ; Elrod v. City of

Daytona Beach, 132 Fla. 24, 180 So. 378 (1938) ; Buttrick v. City of Lowell, 83 Mass.
(1 Allen) 172, 174 (1861).
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and practical ground that there can be no legal right as against the au

thority that makes the law on which the right depends."13 To which might
well be added the explanation that, historically, suits against the sovereign
failed simply for lack of any court with jurisdiction to hear them.14

Despite the obvious tautological character of this reasoning, it should
be noted that immunity protection accorded governmental entities does

draw important justification, in the American context, from certain under

lying assumptions about the locus and extent of governmental power. At
the level of political theory, American governmental principles of separa
tion of power and popular sovereignty argue strongly against permitting
interference by a private individual, via the judicial process, in the ad

ministration of an executive function, such as law enforcement, which

has been entrusted to executive entities by the community as a whole.

This argument acquires special force in the area of police-tort actions

founded upon federal law, where the "greatest of care" must be taken to

avoid disruption of the federal-state balance and interference with state

criminal law processes.15
Though, on the other hand, it may be argued that our traditions of

minority rights and judicial review stand just as strongly against this
kind of governmental immunity, the answer must lie in the fact that our

political theory has always posed a logical contradiction between unlimited

and limited government, between majority rule and minority rights, and
the resolution of this conflict must always be left to the prudential con
siderations of particular contexts. And at this prudential level, the courts

have most often found the following notions persuasive: (1) public
entities should not be stifled or impeded by the burden or the threat

of liability in carrying out their law enforcement duties;16 (2) public

13 Kawanakoa v. Polyblank, 205 U.S. 349, 353 (1907).
i* 1 Pollock & Maitland, The History oe English Law 515-18 (2d ed. 1898). Com

pare U.S. Const, amend. XI: "The Judicial power of the United States shaU not be con

strued to extend to any suit in law or equity, commenced or prosecuted against any one

of the United States by Citizens of another State or by Citizens or Subjects of any Foreign

State "

15 Egan v. City of Aurora, 275 F.2d 377, 380 (7th Cir. 1960), aff'd in part, vacated m

part on other grounds, 365 U.S. 514 (1961) ; Jennings v. Nester, 217 F.2d 153 (7th Cir.),

cert, denied, 349 U.S. 958 (1955) ; Basista v. Weir, 225 F. Supp. 619, 625, 627 (W.D. fa.

1964), afd in part, rev'd in part, 340 F.2d 74, 81-84 (3d Cir. 1965); cf. Stefanelh v.

Minard, 342 U.S. 117 (1951) ; Pugach v. Sullivan, 180 F. Supp. 66 (S.D.N.Y. 1960), aj}a

per curiam, 365 U.S. 458 (1961). ,,

16 See, e.g., The Siren, 74 U.S. (7 Wall.) 152, 154 (1868) ; cf. Mayor and City Council

v. State, 168 Md. 619, 628, 179 Atl. 169, 173 (1935).
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funds should not be diverted to the liquidation of private damages;17
(3) police-type entities rarely have funds available to pay damages;18
(4) fraud and excessive litigation would ensue if such entities were made

liable, and this would result in unbearable cost to the public;19 (5) the
"ancient notion," expressed in the early cases, that it is better for an

individual to suffer than for the public to be inconvenienced;20 and (6)
the "legalistic" supposition that respondeat superior does not apply to

municipal or other governmental entities.21
Against these considerations lies the argument, advanced by many com

mentators, that if the public is to receive the benefits of police protec
tion, it should also be willing to assume all the burdens flowing there
from.22 This argument has been well received by some courts in recent

instances,23 and it does hold a certain consonance with "modern" theories
of enterprise liability and workmen's compensation 24 However, with a

few exceptions, including Florida,25 New York (which has waived the

� Taylor v. Westerfield, 233 Ky. 619, 26 S.W.2d 557 (1930) ; Devers v. City of Scranton,
308 Pa. 13, 161 Atl. 540 (1932); Scibilia v. Philadelphia, 279 Pa. 549, 124 Atl. 273 (1924).
But see Albers v. County of Los Angeles, 398 P.2d 129, 42 Cal. Rptr. 89 (1965). See gener

ally Repko, American Legal Commentary on the Doctrines of Municipal Tort Liability,
9 Law & Contemp. Prob. 214, 220 (1942).

18 Lucas v. City of Los Angeles, 10 Cal. 2d 476, 75 P.2d 599 (1938) ; Hinds v. City of

Hannibal, 212 S.W.2d 401 (Mo. 1948) ; Gentry v. Hot Springs, 227 N.C. 665, 44 S.E.2d
85 (1947). See also Fuller & Casner, supra note 6, at 440.

19 Cf. Murdock Parlor Grate Co. v. Commonwealth, 152 Mass. 28, 32, 24 N.E. 854, 856

(1890), quoting Story, Agency � 319 (9th ed. 1882).
20 See, e.g., Chafor v. City of Long Beach, 174 Cal. 478, 163 Pac. 670 (1917) ; Mower

v. Inhabitants of Leicester, 9 Mass. 247 (1812) ; Riddle v. Proprietors of the Locks &
Canals on Merrimack River, 7 Mass. 169 (1810) ; Evans v. Berry, 262 N.Y. 61, 186 N.E. 203

(1933). Contra, Hargrove v. Town of Cocoa Beach, 96 So. 2d 130, 132 (Fla. 1957). Query
the continuing validity of this argument in the light of the "spirit" of recent cases in the
realm of civil liberties. E.g., Escobedo v. Illinois, 378 U.S. 478 (1964) ; cf. Civil Liberties
and Police Power, 80 Commonweal 29 (1964).

21 See Hillman v. City of Anniston, 214 Ala. 522, 108 So. 539 (1926); 63 C.J.S. Munici
pal Corporations � 757(b) (1950), and cases collated therein; James, supra note 7, at 613.

22 See, e.g., James, supra note 7, at 653-55; A. Smith, supra note 7, at 48-49. But cf. Peter
sen v. City of Gibson, 322 LU. App. 97, 54 N.E.2d 79 (1944).

23 E.g., Hargrove v. Town of Cocoa Beach, 96 So. 2d 130, 133 (Fla. 1957) ; cf. Evans
v. Berry, 262 N.Y. 61, 186 N.E. 203 (1933).

24 Cf. Calabresi, The Decision for Accidents: An Approach to Nonfault Allocation of
Costs, 78 Harv. L. Rev. 713 (1965) ; Calabresi, Some Thoughts on Risk Distribution and
the Law of Torts, 70 Yale L.J. 499 (1961).

25 Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 (Fla. 1957) ; City of Coral Gables v.

Giblin, 127 So. 2d 914 (Fla. Dist. Ct. App. 1961) ; City of Miami v. Albro, 120 So. 2d 23

(Fla. Dist. Ct. App. 1960).
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immunity doctrine by statute),26 Wisconsin27 and California28 (which
have partially waived it) , and Illinois (which has provided for indemnifi

cation),29 the rule of immunity for public entities continues nonetheless
to "ride high" with the state courts.30 This situation is repeated in the

federal courts since the Supreme Court has recently held that the here

pertinent sections of the "old" Civil Rights Acts31 do not reach munici

palities.32 The federal stance, it may be noted, mirrors that of the states:

the Federal Tort Claims Act33 explicitly excepts police-type torts such as

"assault, battery, false imprisonment, false arrest, [and] malicious pros

ecution" from that statute's waiver of sovereign immunity.34

Civil Liability of Individual Officers Absent Federal Statute

Although most scholarly opinion has it that the rule of immunity for

public entities is a poor one
35 the purpose here is neither to praise this

rule nor to bury it. Rather, it is to note that side by side with the immunity
accorded governmental entities, the generality of American jurisdictions
makes individual police officers personally liable for torts growing out of

their law enforcement activities.36 Surely there is paradox in the fact that

none of the prudential arguments found so persuasive on the side of mi-

2� N.Y Ct. Cl. Act � 8, Koeppe v. City of Hudson, 276 App. Div. 443, 95 N.Y.S.2d

700 (1950); N.Y. Munic. Law �� 50(b)-(e). See also Bonnau v. State, 303 N.Y. 721, 103

NE2d 340 (1951); Hinton v. City of New York, 13 App. Div. 2d 475, 212 N.Y.S.2d 97

(1961); Roher v. State, 279 App. Div. 1116, 112 N.Y.S.2d 603 (1952).
27 Wis. Stat. � 270.58 (1963).
28 Cal. Gov't Code � 815.2.

�,��?.�

29 nx Ann. Stat., ch. 24, � 1-4-5 (Smith-Hurd 1962) (indemnity without limt as

to personnel of cities over 500,000 in population) ; III. Ann. Stat., ch. 24, � 1-4-6 famitn-

Hurd 1962) (indemnity subject to maximum of $50,000 for cities under 500,000 population;,

Gaca v. City of Chicago, 411 111. 146, 103 N.E.2d 617 (1952).
30 See Shapo, Municipal Liability for Police Torts, 17 U. Miami L. Rev. 475, 512 (mi

(complete list of the states). See also 18 McQutlltn, op. cit. supra note 6, �� 53.51,

53.79-.80.
31 Rev. Stat. �� 1979-80 (1875), 42 U.S.C. �� 1983, 1985 (1958).
32 Monroe v. Pape, 365 U.S. 167, 191-92 (1961). Compare O'Connor v. City of Minnea

polis, 182 F. Supp. 494 (D. Minn. 1960) (federal recognition of municipal immunity under

common law).
33 28 U.S.C. �� 1346, 2671-80 (1958).
34 28 U.S.C. � 2680(h) (1958), Klein v. United States, 268 F.2d 63 (2d Cir. 1959), Jon�

v. FBI, 139 F. Supp. 38 (D. Md. 1956) ; see Pound, Tort Claims Act: Reason or Htstoryt,

37 Tul. L. Rev. 685, 697-702 (1963).
35 See authorities cited note 7 supra.
36 See authorities cited note 51 infra.
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lunity for public entities in police-tort cases�for instance, the argu-
lent against stifling initiative37�are deemed to cut with equal force in
ivor of immunity for individual officers.38

Presumably this result is the legacy of the individualistic tradition of
le common law with its tort background making every man responsible
Dr the natural consequences of his own actions. In his time, Dicey could
oast that "every official, from the Prime Minister down to a constable or
collector of taxes, is under the same responsibility for every act done
ithout legal justification as any other citizen."39 Operation of this prin-
iple in American law can be seen in the case-law elaboration of the theory
mt when an officer acts without valid authority he is "stripped of his offi-
ial or representative character and is subjected in his person to the conse-

uences of his individual conduct."40 Suits upon acts outside an officer's
uthority are deemed to be against the officer in his personal capacity,
ot in his official capacity. The usual formulation in more recent times
s that of GeorgiaR.R.& Banking Co. v. Redwine:*1 "[W]e hold that this
ction against appellee as an individual is not barred as an unconsented
nit against the State."42
Taken as a generalization, Dicey's statement is surely open to question,
oth as to its validity as a legal norm for the modern world and as to its
oundness as a statement of the present law of officer liability. The follow-
ig observation was made on the first point more than three decades ago :

The liability of the individual officer for wrongdoing committed in the course

of his duty on which so much praise has been bestowed by English writers,
is essentially a relic from past centuries when government was in the hands of a
few prominent, independent and substantial persons, so-called Public Officers,
who were in no way responsible to ministers or elected legislatures or coun

cils. . . . Such a doctrine is utterly unsuited to the twentieth-century state, in
which the Public Officer has been superseded by armies of anonymous and

37 See cases cited note 16 supra.
38 However, upon occasion these arguments have been deemed significant in the case

f federal law enforcement officers. See Norton v. McShane, 332 F.2d 8SS (Sth Cir. 1964), cert.
enied, 33 U.S.L. Week 33SO (U.S. April 27, 1965) (No. 359 Misc.) (U.S. Marshal granted
nmunity). But cf. Kelley v. Dunne, 344 F.2d 129 (1st Cir.) (postal inspector not given
bsolute immunity), 53 Geo. L.J. 1144 (1965).
39 Dicey, Law of the Constitution 193 (9th ed. 1939). Compare Mostyn v. Fabrigas,
Cowp. 161, 98 Eng. Rep. 1021 (K.B. 1774), with Moyer v, Peabody, 212 U.S. 78 (1909).
40 Ex parte Young, 209 U.S. 123, 160 (1908).
41 342 U.S. 299 (1952).
42 Id. at 305; see Davis, supra note 7, at 453. See generally Developments in the Law�
'.emedies Against the United States and Its Officials, 70 Harv. L. Rev. 827, 829-40 (1957).
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obscure civil servants, acting directly under the orders of their superiors who
are ultimately responsible to an elected body. The exclusive liability of the
individual officer is a doctrine typical of a highly individual common law. It is
of decreasing value today.43

On the second point, it must be recognized that a large area has been
carved out of the principle of tort accountability of public officers for
torts growing out of "discretionary" rather than "ministerial" official
action.44 Where official action or inaction involves the exercise of discre

tion, it is protected even if taken negligently or, under some decisions,
maliciously;45 where the challenged action is ministerial only, the officer

performing it will be liable if the action is otherwise tortious and not

justifiable as being authorized by valid statute or other authority.46 This

broad privilege was developed in actions against judicial officers, but has
been extended by the weight of American case law to legislative and a

host of administrative officers.47 Protection here clearly depends on the

character of the action (as one writer has said, presumably the President

would be liable for negligent driving),48 and the word "discretionary" is

given broad scope, one line of cases going so far as to hold the functions

of road supervisors to be discretionary with regard to repairing high
ways.49
But while the courts seem to admit that police functions, such as arrest

and search and seizure, involve exercise of discretion, the "discretion"

exception is not generally applied to police officers beyond immunizing
certain "reasonable judgments" of the officer. Indeed, the failure to apply
the immunity doctrine to those actions of police officers which are clearly
"discretionary" suggests what Professor Jaffe in another context con

cluded: "The dichotomy between 'ministerial' and 'discretionary' it [sic]

43 Robson, Report of the Committee on Ministers' Powers, 3 Pol. Q. 346, 357-58 (1932).
44 Davis, Admiotstrative Law �� 222-23 (1951) ; 2 Harper & James, op. cit. supra note

10, � 29.10; Prosser, Torts � 126 (3d ed. 1964).
45 See Papagianakis v. The Samos, 186 F.2d 257 (4th Cir. 1950) ; Lang v. Wood, 67

App. D.C. 287, 92 F.2d 211 (1937).
46 Winborne v. Mitchell, 111 N.C. 9, 15 S.E. 882 (1892) ; Clark v. Kelly, 101 W. Va. 650,

133 S.E. 365 (1926). ,

47 See 2 Harper & James, op. cit. supra note 10, � 29.10 nn.5-7 (list of officers accorded

immunity) .

48 Id � 29.10 n.7; James, supra note 7, at 641 & n.186.

49 Stevens v. North States Motor, Inc., 161 Minn. 345, 201 N.W. 435 (1925) ; Hip J
Ferrall 173 N.C. 167, 91 S.E. 831 (1917); Binkley v. Hughes, 168 Tenn. 86, 73 a.w.

1111 (1934) But cf. Ham v. Los Angeles City, 46 Cal. App. 148, 189 Pac. 462 (1920).
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at the least unclear, and one may suspect that it is a way of stating rather
than arriving at the result."50 So it is that except where their acts are

specifically authorized by statute, regulation or court process, or justified
by the thin penumbra of privilege which attaches to their office, police
officers are held liable for their torts in much the same way as private
individuals employed by private business enterprises would be liable.51
Insofar then as Dicey's statement today mirrors the judicial attitude

with respect to police officers, the plight of the individual officer is most

apparent. As Jaffe dramatically put it: "[W]hat of police officers? Are

they all beggars or fools? Perhaps the reply is that if they have not made
themselves beggars by conveying their property to their wives, they are

indeed fools."52
A brief sketch of the liability scheme is in order. Police officers are

normally held liable for de facto false arrests absent arrest warrants,
unless the arrested person has committed an offense in the presence of
the officer or there is "reasonable cause" to believe the person arrested
has committed a crime with the status of a felony.53 The burden, more
over, is upon the police officer to show he had "reasonable cause" once the

plaintiff has shown he was arrested without a warrant.54 "Reasonable

cause," or "probable cause" as it is sometimes called, means at least that
"a man of ordinary care and prudence, knowing what the officer knows,
would be led to believe or conscientiously entertain a strong suspicion that
the arrested person is guilty of a crime, even if there is room for doubt."55

60 Jaffe, Suits Against Governments and Officers: Damage Actions, 11 Harv. L. Rev. 209,
218 (1963).

51 See Cal. Law Revision Comm'n, Study Relating to Sovereign Immunity 404-55

(1963) ; R. Smith, The Use of Deadly Force by a Peace Officer in the Apprehension of a

Person in Flight, 21 U. Pitt. L. Rev. 132 (1959) ; Note, The Civil Liability of Police Officers
for Wounding or Killing, 28 U. Clnc. L. Rev. 488 (1959) ; Annot., 60 A.L.R.2d 873 (1958).

52 Jaffe, supra note 50, at 220.
53 See Restatement, Torts � 121 (1934); cf. Cal. Pen. Code �� 836, 847; Stedman v.

City & County of San Francisco, 63 Cal. 193 (1883) ; Chappelle v. City of Concord, 144
Cal. App. 2d 822, 301 P.2d 968 (1956).
A certain impracticality in these rules is pointed out in Dougherty, The Case for the

Cop, Harper's Magazine, April 1964, pp. 129, 132. See Wilson (Superintendent of Police,
Chicago), Police Arrest Privileges in a Free Society: A Plea for Modernization, in Inter
national Conference on Criminal Law Administration, Police Power and Individual
Freedom 21 (1962).

84 Director Gen. of R.Rs. v. Kastenbaum, 263 U.S. 25 (1923) ; Dragna v. White, 45
Cal. 2d 469, 289 P.2d 428 (1955) ; 1 Cooley, Torts � 112 (4th ed. 1932) ; 22 Am. Jur. False
Imprisonment � 107 n.5 (1939).

55 Cole v. Johnson, 197 Cal. App. 2d 788, 793, 17 Cal. Rptr. 664, 667 (1961).
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Although actions for false arrest usually also involve damage claims for the
ensuing false imprisonment, even in cases where the arrest was validly
effected there remains the possibility that the officer may nevertheless be

subject to an award of damages for false imprisonment if it be found that
he failed in his statutory duty to take the arrested person before a magis
trate without delay.56

Force, generally speaking, may be used to effect an arrest without a

warrant only if the arrest is for a felony and the officer "reasonably
believes" the force necessary to accomplishment of his purpose.57 For

any use of force beyond these limitations, whatever they mean, the officer

qua individual must respond for all damages proximately resulting, both
to the individual pursued and to the property of innocent bystanders.58
For example, in cases involving the right to arrest for a suspected mis

demeanor, it is invariably held that an officer may be found negligent if
he shoots a suspect to prevent his escape.59
It is ironic understatement to say that this situation puts the individual

police officer on his mettle, perhaps on mettle he should not be ex

pected to possess. In the split second or so in which he might have an

opportunity to effect an arrest, he must at his peril go through a most

problematic "balancing" process to determine "reasonable cause" for the

arrest and the degree of force reasonably necessary. Confronted with

such a delicate choice and personal responsibility for its correctness, it

would not be surprising if police officers generally decided to err on the

side of caution and think of home and family instead of the public
interest in law enforcement.

Beyond torts connected with arrests and means of effecting them, in

most states police officers are variously liable for negligent failure to

provide medical aid to prisoners,60 inadequate supervision of jail pnson-

56 See Dragna v. White, 45 Cal. 2d 469, 289 P.2d 428 (1955) ; Gorlack v. Ferrari, 184

Cal. App. 2d 702, 7 Cal. Rptr. 699 (1960).
57 Restatement, Torts � 131 (1934).
58 See cases collated in authorities cited note 51 supra; R. Smith, supra note 51; Note,

The Civil Liability of Police Officers for Wounding or Killing, 28 U. Ctnc. L. Rev. 488

(1959) For cases involving innocent bystanders see Cerri v. United States, 80 F. Supp. 831

(ND. Cal. 1948); Davis v. Hellwig, 21 N.J. 412, 122 A.2d 497 (1956); Young v. Kelly,

60 Ohio App. 382, 21 N.E.2d 602 (1938) ; Day v. Walton, 199 Tenn. 10, 281 S.W.2d 685

(1955).
59 See Annot., 60 A.L.R.2d 873, 885 (1958).
60 See Annot., 61 A.L.R. 569 (1929) ; Annot., 50 A.L.R. 268 (1927) ; Annot, 46 A.L.K.

94 (1927).
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ers,61 failure to dismiss lower echelon officers who were known to be unfit
and who caused injury,62 and negligent operation of official motor vehicles
in the performance of official duty.63 Only in the instance of the tort of
malicious prosecution do police officers receive a substantial amount of

protection.64 Here the courts tend to apply the doctrine of judicial im
munity to embrace anyone involved in the prosecution of a crime.65

Moreover, even where the officer's action is taken by virtue of an

apparently lawful authority, he runs some risk of personal responsibility
if that authority be later declared invalid. An infamous example is Miller
v. Horton,66 in which a health officer, who in good faith destroyed a

horse pursuant to the decision of a health board that the horse was

diseased, was held liable for the horse when a jury later found the animal
had not been diseased.

Civil Liability of Individual Officers Under Federal Law

In police-tort actions brought in federal courts, the special problem of
the provisions of the "old" Civil Rights Acts67 is encountered. Section
1983 broadly provides a federal cause of action for abridgement "under
color" of state law of any rights, privileges or immunities secured to
individuals by the federal Constitution or otherwise by federal law. This
statutory departure from the common law is apparent: neither the color-
of-state-law element nor the abridgment of a constitutional right are

required at common law, but both may be present without creating com-

61 E.g., People ex rel. Coover v. Guthner, 105 Colo. 37, 94 P.2d 699 (1939) ; Smith v.

Miller, 241 Iowa 625, 40 N.W.2d 597 (1950) ; Eberhart v. Murphy, 110 Wash. 158, 188 Pac.
17 (1920); see Note, 34 Ind. L.J. 609 (1959); Annot, 14 A.L.R.2d 353 (1950).

62 E.g., Asher v. Cabell, 50 Fed. 818 (5th Cir. 1892) ; Fernelius v. Pierce, 22 Cal. 2d 226,
138 P.2d 12 (1943). See generally Note, The Tort Liability of Public Officers for the Acts

of Their Subordinates, 1961 U. III. L.F. 505.
63 E.g., Jones v. Buckelew, 247 Ala. 475, 25 So. 2d 23 (1946) ; Parker v. Knox, 147 Me.

396, 87 A.2d 663 (1952); Tuttle v. Short, 42 Wyo. 1, 288 Pac. 524 (1930).
64 See, e.g., White v. Towers, 37 Cal. 2d 727, 235 P.2d 209 (1951) ; Foote, Tort Remedies

for Police Violations of Individual Rights, 39 Minn. L. Rev. 493, 503 (1955) (criticism) ;

Annot, 28 A.L.R.2d 646 (1953). But see Miller v. Glass, 274 P.2d 669 (Cal. Dist. Ct. App.
1954), rev'd, 44 Cal. 2d 359, 282 P.2d 501 (1955) (extending immunity also to false arrest

and imprisonment) .

65 See, e.g., Yaselli v. Goff, 12 F.2d 396 (2d Cir. 1926), aff'd per curiam, 275 U.S. 503

(1927).
66 152 Mass. 540, 26 N.E. 100 (1891) (Holmes, J.).
67 Rev. Stat. �� 1979-80 (1875), 42 U.S.C. �� 1983, 1985 (1958).
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mon-law tort liability.68 Monroe v. Pape,69 a case involving a shameful

episode of police excess, prompted the Supreme Court to hold that a cause

of action for damages under section 1983 does not require allegation or

proof of specific intent,70 as might have been thought from the gloss on

the criminal sections of the Civil Rights Acts.71 Nor is proof of a "pur
poseful discrimination," or of a "purpose" to deprive one of a federal

right, necessary to such a cause of action, as might have been thought
from the prior case law.72
Turning now to section 1985, it is to be noted that that section estab

lishes a federal cause of action for a conspiracy to deprive any person of

the equal protection of the laws or of equal privileges and immunities

under the laws. Although the color-of-state-law requirement is omitted

from the words of section 1985, the weight of judicial authority appears
to have read it in.73 This importation of the color-of-state-law require
ment into section 1985 has recently been questioned by the Fifth Circuit,74
but no cases explicitly rejecting or refusing to apply it have yet emerged.75
The essential elements of a cause of action under section 1985(2)

have been declared by the Ninth Circuit to be

(1) that defendants conspired; (2) that the purpose of the conspiracy was to

impede ... the due course of justice ... (3) with the purposeful intent to
deny to a citizen the equal protection of the law� ... and (4) that the acts

complained of were done under color of state law or authority77 . . .

(5) . . . that by acts done in furtherance of the conspiracy the plaintiff was

68 See Smith v. Cremins, 308 F.2d 187, 190 (9th Cir. 1962) ; cf. Comment, 49 Calif. L.

Rev. 145, 160-63 (1961).
69 3 65 U.S. 167 (1961).
70 id. at 187.
71 Screws v. United States, 325 U.S. 91, 101-03, 106-07 (1945) ; United States v. Classic,

313 U.S. 299 (1941) ; Pullen v. United States, 164 F.2d 756 (5th Cir. 1947) ; Crews v.

United States, 160 F.2d 746 (5th Cir. 1947).
72 Monroe v. Pape, 365 U.S. 167, 187 (1961), as elucidated in Cohen v. Norns, 300

F.2d 24, 29 (9th Cir. 1962) (en banc). Compare Dye v. Cox, 125 F. Supp. 714 (E.D. Va.

1954), with Selico v. Jackson, 201 F. Supp. 475 (S.D. Cal. 1962).
73 See Koch v. Zuieback, 194 F. Supp. 651, 657 (S.D. Cal. 1961) (cases collected), aff i,

316 F2d 1 (9th Cir. 1963); cf. Collins v. Hardyman, 341 U.S. 651, 660-63 (1951)

(Jackson, J.) ; Byrd v. Sexton, 277 F.2d 418, 423-24 (8th Cir. 1960) ; Hoffman v. Halden,

268 F 2d 280, 291 n.8 (9th Cir. 1959) ; Selico v. Jackson, 201 F. Supp. 475 (S.D. Cal. 1962).

74 Norton v. McShane, 332 F.2d 855, 860-61 & n.9 (5th Cir. 1964) (dictum), cert, denied,

85 Sup. Ct. 1345 (1965). ... �f Warlan
75 But see Monroe v. Pape, 365 U.S. 167, 200-02 (1961) (concurring opinion of Harlan,

J
76 Citing Snowden v. Hughes, 321 U.S. 1 (1944).
77 Citing Collins v. Hardyman, 341 U.S. 651 (1951).



1965] Police Immunity in Damage Actions 901

injured in his person or property or was deprived of having and exercising a

right or privilege of a citizen of the United States.78

The requirements under section 1985(3) are similar.79 Presumably, the
fifth requirement contemplates an overt act: "In a civil conspiracy . . .

it is the overt act which moves the conspiracy from the area of thought
and conversation into action and causes the civil injury and resulting
damage."80
The color-of-state-law requirement makes it clear that both sections

1983 and 1985 embrace deprivations of only those rights which are

secured against state interference by the federal Constitution or other
federal law.81 Actions grounded upon theories of interference with rights
other than those enjoined upon the states by the due process clause or

other constitutional or federal law are dismissible for failure to state an

actionable claim.82
Despite the breadth of their language, the Civil Rights Acts had

been considered largely moribund83 until Picking v. Pennsylvania i?J?.,84
which held that "Congress gave a right of action sounding in tort to every
individual whose federal rights were trespassed upon by any officer

78 Hoffman v. Halden, 268 F.2d 280, 292 (9th Cir. 1959).
7� Ibid.
80 Id. at 295.
81 See, e.g., Basista v. Weir, 225 F. Supp. 619 (W.D. Pa. 1964), aff'd in part, rev'd in

part, 340 F.2d 74, 81-84 (3d Cir. 1965). See also Duzynski v. Nosal, 324 F.2d 924 (7th Cir.
1963); York v. Story, 324 F.2d 450 (9th Cir. 1963); Stringer v. Dilger, 313 F.2d 536,
541 (10th Cir. 1963) (list of "actions taken under color of State law and held to be
deprivations of rights guaranteed by the Constitution and laws of the United States") ;
Beauregard v. Wingard, 230 F. Supp. 167 (S.D. Cal. 1964).

82 See, e.g., Kinney v. Johnson, 319 F.2d 123 (5th Cir. 1963) ; Cox v. Shepherd, 199
F. Supp. 140 (S.D. Cal. 1961). Moreover, because of the color-of-state-law requirement
of � 1983 and its gloss upon � 1985, the Civil Rights Acts cannot normally be used
against federal law enforcement officers. Indeed, the Supreme Court has taken occasion to
note that "no general statute making federal officers liable for acts committed 'under
color,' but in violation, of their federal authority has been passed." Wheeldin v. Wheeler,
373 U.S. 647, 652 (1963). But cf. id. at 650 n.2. See generally Hart & Wechsler, The
Federal Courts and the Federal System 1147-50 (1953). Accordingly, tort actions
against federal law enforcement officers must arise under state law or federal "common
law." Cf. Bell v. Hood, 327 U.S. 678, 681, 684-85 (1946). In this connection, it may be
noted that actions against federal law enforcement officers for torts arising from the
performance of their official duties are removable to federal courts as a matter of course.

28U.S.C. �� 1442, 1442(a) (1958); 1A Moore, Federal Practice fif 0.164[l]-[3] (2d ed.
1961).

83 Cf. Comment, 46 Colum. L. Rev. 614 (1946).
84 151 F.2d 240 (3d Cir. 1945), cert, denied, 332 U.S. 776 (1947).
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acting under pretense of state law."85 Astonishing and indeed revolution

ary in scope, this holding has been often distinguished and severely
criticized. Judge Learned Hand said of it: "[S]o far as we can see, any

public officer of a state, or of the United States, will have to defend any
action brought ... in which the plaintiff, however irresponsible, is

willing to make the necessary allegations."86
Quickly the courts began to truncate the reach of the Picking holding

through specific applications of the "discretionary activities exception"
discussed above.87 The most important case in the area, and the only one

in which the Supreme Court has invoked public officer immunity in the

Civil Rights Acts context, is Tenney v. Brandhove.8* There the Court

asked and answered the crucial question posed by the general and all-

embracing language of the Civil Rights Acts:

Did Congress by the general language of its 1871 statute mean to overturn the

tradition of legislative freedom achieved in England by Civil War and carefully
preserved in the formation of State and National Governments here? Did it

mean to subject legislators to civil liability for acts done within the sphere of

legislative activity? ... We cannot believe that Congress�itself a staunch

advocate of legislative freedom�would impinge on a tradition so well grounded
in history and reason by a covert inclusion in the general language before us.89

The Court then explained:
Legislators are immune from deterrents to the uninhibited discharge of their

legislative duty, not for their private indulgence but for the public good. One must

not expect uncommon courage even in legislators.90

This rationale was soon extended to judges and "quasi-judicial" offi

cers.91 In an early case involving judicial immunity and brought under
the Civil Rights Acts,92 the First Circuit harked back to the "learned

opinion by Chief Justice Kent in Yates v. Lansing93 . . . [which traced]

85 Id. at 249.
86 Burt v. City of New York, 156 F.2d 791, 793 (2d Cir. 1946).
87 See notes 44-49 supra and accompanying text; cf. Note, The Doctrine of Official

Immunity Under the Civil Rights Acts, 68 Harv. L. Rev. 1229 (19SS).
88 341 U.S. 367 (1951).
89 id. at 376.
90 Id. at 377.

� 17 �>�

91 See Cuiksa v. City of Mansfield, 250 F.2d 700 (6th Cir. 1957) ; Kenney v. Fox, Bt

F 2d 288 (6th Cir. 1956) ; Tate v. Arnold, 223 F.2d 782 (8th Cir. 1955) ; Dunn v. Ganota,

216 F.2d 709 (1st Or. 1954); Cawley v. Warren 216 FJd 74 <� ^" ""^^
v. Crafts, 203 F.2d 809 (1st Cir. 1953) ; Lynn v. McElroy, 176 F. Supp. 661 (N.D. Ala. 1959).

92 Francis v. Crafts, 203 F.2d 809 (1st Cir. 1953).
93 5 Johns. R. 282 (N.Y. 1810).
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the origins of this doctrine of judicial immunity back to the days of

Edward III,"94 and then adopted the ratio decidendi applied by Mr. Jus
tice Field in the common-law case of Bradley v. Fisher:95

If upon such allegations a judge could be compelled to answer in a civil action
for his judicial acts, not only would his office be degraded and his usefulness

destroyed, but he would be subjected for his protection to the necessity of

preserving a complete record of all the evidence produced before him in every

litigated case, and of the authorities cited and arguments presented, in order
that he might be able to show to the judge before whom he might be summoned

by the losing party�and that judge perhaps one of an inferior jurisdiction�
that he had decided as he did with judicial integrity; and the second judge
would be subjected to a similar burden, as he in his turn might also be held
amenable to the losing party.96

Thus the common-law immunity afforded legislative and judicial
officers is applied to suits under the Civil Rights Acts. It must be noted,
however, that executive immunity under the Civil Rights Acts may re

main in some doubt.97 The doctrine of executive immunity in the United
States has developed upon the precedents of the judicial immunity cases.

A typical statement of its rationale is found in Spalding v. Vilas,98 in

volving a suit against the Postmaster General:
In exercising the functions of his office, the head of an Executive Department,
keeping within the limits of his authority, should not be under an apprehension
that the motives that control his official conduct may, at any time, become the

subject of an inquiry in a civil suit for damages. It would seriously cripple the

proper and effective administration of public affairs as entrusted to the executive
branch of the government, if he were subjected to any such restraint. He may
have legal authority to act, but he may have such large discretion in the

premises that it will not always be his absolute duty to exercise the authority
with which he is invested. But if he acts, having authority, his conduct cannot be
made the foundation of a suit against him personally for damages, even if the
circumstances show that he is not disagreeably impressed by the fact that his
action injuriously affects the claims of particular individuals.99

For like reason, executive immunity has been accorded a multitude of
executive and administrative officers in addition to those of Cabinet

94 Francis v. Crafts, 203 F.2d 809, 811 (1st Cir. 19S3).
95 80 U.S. (13 Wall.) 335 (1871).
96 Id. at 349.
97 See Norton v. McShane, 332 F.2d 855 (5th Cir. 1964) ; cf. Comment, Immunity of

Public Officials From Liability Under the Federal Civil Rights Acts, 18 Ark. L. Rev. 81

(1964).
98 161 U.S. 483 (1896).
99 Id. at 498-99.



904 The Georgetown Law Journal [Vol. 53 : p. 889

rank,100 including a Special Assistant United States Attorney,101 Com
missioners of the District of Columbia,102 members and employees of the
Securities and Exchange Commission,103 and many others.104

Surprisingly, in very few cases under the Civil Rights Acts has execu

tive immunity been squarely in issue.105 It is clear that "no local rule of

immunity unassociated with a generally recognized common-law im

munity can stand as a defense in a Civil Rights case."106 Whatever im

munity attaches, in other words, does so as a matter of federal law. This
is underlined by Mr. Justice Frankfurter's statement in dissent in

Monroe v. Pape:107
If, for example, petitioners had sought damages in the state courts of Illinois

and if those courts had refused redress on the ground that the official character

of the respondents clothed them with civil immunity, we would be faced with

the sort of situation to which the language in the Wolf opinion was addressed:

"We have no hesitation in saying that were a State affirmatively to sanction

such police incursion into privacy it would run counter to the guaranty of the

Fourteenth Amendment."108

ioo See Standard Nut Margarine Co. v. Mellon, 63 App. D.C. 339, 72 F.2d 557 (1934) ;

Lang v. Wood, 67 App. D.C. 287, 92 F.2d 211 (1937).
101 Yaselli v. Goff, 12 F.2d 396 (2d Cir. 1926), aff'd per curiam, 275 U.S. 503 (1927).
102 Brown v. Rudolph, 58 App. D.C. 116, 25 F.2d 540 (1928).
103 Jones v. Kennedy, 73 App. D.C. 292, 121 F.2d 40 (1941).
104 For lists of officers held immune see Norton v. McShane, 332 F.2d 855, 859 n.5 (5th

Cir. 1964) ; James, Tort Liability of Governmental Units and Their Officers, 22 U. Cm. L.

Rev. 610, 641 n.186 (1955).
It may be observed that those cases which find prosecuting attorneys and other "officers

of the court" to be "quasi-judicial" officers entitled to judicial immunity per se appear to

confuse judicial immunity with what should more properly be considered executive

immunity. Witness the opinion of Mr. Justice Harlan in Barr v. Matteo, 360 U.S. 564,

569-70 (1959), where it is explicitly noted that Yaselli v. Goff, 12 F.2d 396 (2d Cir. 1926),

aff'd per curiam, 275 U.S. 503 (1927), a case frequently cited for the "judicial immunity"

of "quasi-judicial officers," actually involved an executive officer. The distinction could be

important at times�for example, where malice is involved�when judicial immumty might

be held broader than executive immunity.
105 Norton v. McShane, supra note 104, at 861.
106 Cohen v. Norris, 300 F.2d 24, 33 (9th Cir. 1962). See also Howard v. Lyons, 360

U.S. 593, 597 (1959) ; Preble v. Johnson, 275 F.2d 275, 278 (10th Cir. 1960).
107 365 U.S. 167 (1961). ,
108 Id. at 211. Compare Home Tel. & Tel. v. City of Los Angeles, 227 U.S. 278, l&i

(1913):
[Tlhe theory of the [14th] Amendment is that where an officer or other �presentatav^oT a state [n the exercise of the authority with which he is clothed misuses the pwe

possessed to do a wrong forbidden by the Amendment, inquiry whether he State has

Sd the wrong is irrelevant and the Federal judicial power is competent to afforf

redress for the wrong by dealing with the officer and the result of the exertion ^

power.
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Presumably Tenney v. Brandhove109 affords strong implication that the
Civil Rights Acts do not abrogate the traditional immunity of upper-
echelon executives such as department heads. And the Ninth Circuit has
held that "the approach of granting immunity to government officials
for discretionary acts done within the scope of their authority seems

a proper one,"110 but this conclusion has been criticized.111
So it is that in seeking the limits of applicability of the doctrine of

executive immunity under the Civil Rights Acts, one is presently re

mitted to the recent comment of the Fifth Circuit: "[T]here remains
much uncertainty as to the extent to which immunity for subordinate
executive officials applies, if it applies at all."112 But while the scope of
executive immunity under the Civil Rights Acts cannot be nicely de
limited, it seems clear that�as at common law�the immunity does not
now apply as a general rule to police torts. As the Ninth Circuit has put
it: "While the opinion of the Court [in Monroe] does not specifically
discuss immunity, the result reached necessarily implies rejection of such
a defense as a general proposition."113 Thus, notwithstanding an irregular
line of cases to the contrary,114 police officers are now generally held
liable under the Civil Rights Acts for torts committed in their official
capacities and involving deprivations of federally-protected rights.115
This state of the law was presaged by a thin group of lower court cases116

109 341 U.S. 367 (1951).
110 Hoffman v. Halden, 268 F.2d 280, 300 (9th Cir. 1959).
111 Norton v. McShane, 332 F.2d 855, 861 n.9 (5th Cir. 1964).
112 Id. at 860.
113 Cohen v. Norris, 300 F.2d 24, 33 (9th Cir. 1962).
114 See Allen v. Groat, 283 F.2d 692 (6th Cir. 1960) ; Dunn v. Gazzola, 216 F.2d 709

(1st Cir. 1954); Ravenscroft v. Casey, 139 F.2d 776 (2d Cir.), cert, denied, 323 U.S. 745
(1944); Rhodes v. Houston, 202 F. Supp. 624 (D. Neb. 1962), citing a number of cases

finding immunity for police officers when they merely carry out court orders, id. at 636.
See also Stift v. Lynch, 267 F.2d 237 (7th Cir. 1959).

115 See, e.g., Monroe v. Pape, 365 U.S. 167 (1961) ; Nesmith v. Alford, 318 F.2d
110, 124 (5th Cir.), cert, denied, 375 U.S. 975 (1963); Stringer v. Dilger, 313 F.2d 536,
540-41 (10th Cir. 1963); Smith v. Cremins, 308 F.2d 187 (9th Cir. 1962); Cohen v.

Norris, 300 F.2d 24 (9th Cir. 1962) ; Hardwick v. Hurley, 289 F.2d 529 (7th Cir. 1961) ;
Cohen v. Cahill, 281 F.2d 879 (9th Cir. 1960) ; Cox v. Shepherd, 199 F. Supp. 140 (S.D.
Cal. 1961). Compare Pritchard v. Downie, 326 F.2d 323 (8th Cir. 1964) ; Raab v. Patacchia,
232 F. Supp. 71 (S.D. Cal. 1964).

116 See Lewis v. Brautigam, 227 F.2d 124 (5th Cir. 1955) ; Geach v. Moynahan, 207
F.2d 714 (7th Cir. 1953) ; Davis v. Turner, 197 F.2d 847 (5th Cir. 1952) ; McShane v.

Moldovan, 172 F.2d 1016 (6th Cir. 1949) ; Refoule v. Ellis, 74 F. Supp. 336 (N.D. Ga. 1947) ;
Annot., 55 A.L.R.2d 512 (1957).
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stemming from Picking v. Pennsylvania R.R.117 and recently punctuated
by the opinion of the Supreme Court in Monroe.

Yet one should be careful not to read too broadly the Court's holding
in Monroe that an allegation of specific intent to deprive a person of a
federal right is not an essential element of a cause of action under section
1983. The Seventh Circuit has already expressed the fear that a complete
disregard of the intent element could portend strict liability for police
officers.118 If, for example, Monroe were to be read to mean that it does

not matter what purpose the officers had in striking or beating the plain
tiff, then a police officer would presumably be liable even though he struck

a prisoner in self-defense.119 This reading is surely not warranted, as the

Ninth Circuit has noted, because the Court in Monroe was dealing
principally with the essential requisites of a cause of action, i.e., with
what must be alleged in a complaint, and not with what might be alleged
in defense.120 There can be little doubt that state of mind or intent become

relevant by way of defense in an action under section 1983. As the Ninth

Circuit further commented: "The statement in Monroe that . . . [section
1983] should be read against the background of tort liability . . . sug

gests that there may well be defenses such as self-defense and unforesee-

ability due to defects in a warrant, or by reason of other circumstances."121

Thus, juxtaposition of the Supreme Court's emphasis upon the "back

ground of tort liability" in the construction of section 1983 in Monroe v.

Pape122 with the line of cases resting on Tenney v. Brandhove123 points to
the conclusion that the "immunities" to be accorded police officers in civil

actions under the Civil Rights Acts are very much the same as at common

law. And if this interpretation is correct, while police officers do not at

present enjoy executive immunity under the acts, at least the common-law

"privileges of office" accorded them, such as "reasonable use of force in

the apprehension of a felon," remain to afford officers some protection,124

H7 151 F.2d 240 (3d Cir. 1945), cert, denied, 332 U.S. 776 (1947); see text accompanying

note 84 supra.
us Hardwick v. Hurley, 289 F.2d 529, 530-31 (7th Cir. 1961) (dictum).
H9 Ibid.
120 Cohen v. Norris, 300 F.2d 24, 29 (9th Cir. 1962).
121 Ibid.
122 365 U.S. at 187.
123 See notes 86-93 supra. .

124 See, e.g., Pritchard v. Downie, 326 F.2d 323, 324 (8th Cir. 1964) ; cf. Nesmitn

v. Alford, 318 F.2d 110, 126 (5th Cir. 1963) (dictum).
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Furthermore, if we can safely say that the scope of police officer immunity
is substantially the same under state and federal law, the practicality of

positing a single liability standard for police torts becomes manifest.

Defects in the Present Scheme

From the viewpoint of public policy, it seems clear that there are at

least seven defects in the present system of police officer liability:
( 1 ) The broad threat of personal financial liability hanging over police

officers in the performance of official duty must serve�at least to men nor

mally concerned with home and family�as a continual and substantial
deterrent to vigorous law enforcement. Corollary to this consideration is
the fact that law enforcement is necessarily impeded by having policemen
devoting time and energy to the defense of actions in court rather than in

carrying out their jobs. On this score the public, as well as the officer,
suffers.

(2) It is obviously unjust to penalize officers financially for the per
formance of the affirmative duties incumbent upon their jobs. This is

particularly true where, as in the false imprisonment cases, their error is
often simply one of "reasonable judgment." To be sure, there are cases

where officers wilfully inflict injuries entirely without justification, but
the individual-immunity theories have always expressly excepted wilfull
torts committed clearly beyond the limits of authority or "jurisdiction."125
(3) Except in the case where an officer acts outside the plain boundaries

of official authority or in clear excess of lawful powers, he acts not for
himself but for the state and the people. Accordingly, the real grievance
of a victim of, say, false arrest is with the state and should be fought
out on that ground.126 Individual-officer financial liability may be appro
priate to an autonomous, decentralized constabulary, but as applied to

large, highly centralized bureaucracies such as modern police depart
ments, it may often work to fix the burden where the responsibility does
not reside.

(4) Competent studies, as well as experience, indicate that incentives
to safety and proper execution of official duty are greatest where tort li
ability is imposed upon the large corporate defendant rather than upon
the individual employee whose negligence or other misconduct causes in-

125 See, e.g., Bradley v. Fisher, 80 U.S. (13 Wall.) 335 (1871).
126 Cahn, The Predicament op Democratic Man 11-111 passim (1961); see Gamage

v. Peal, 217 F. Supp. 384, 388 (N.D. Cal. 1962).
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jury to other persons.127 The reasons for this are rooted in characteristics

of human nature. Certain persons are accident prone, careless or "down

right mean." Despite imposition of individual financial liability upon them,
such persons inevitably have more accidents or cause more injuries
than people without these characteristics. By placing responsibility with

the agency employing them, a greater incentive toward employing people
less likely to cause the kind of harms with which we are concerned might
be achieved.128

(5) Absent insurance factors, the financial remedy against the officer is

probably illusory anyway. Since police officers are not often men of prop

erty, plaintiffs have little hope of substantial recovery in a suit against
the officer unless a practice of indemnity prevails (as in Illinois).129 In

deed, the very existence of a right of recovery against the individual police
officer often simply beclouds further the substantial question of whether

governmental entities ought to assume responsibility for those really un

justifiable injuries which do occasionally occur.

(6) Where a police officer's fault is the criterion of liability, actions to

enforce individual liability often necessitate review by the courts of the

propriety of police-executive action. This circumstance involves the

courts in unseemly conflicts with a coordinate branch of government and

in types of inquiry they are not well equipped to make.130 This is a for

tiori true where activities of state police officers are at issue in federal

courts and federal-state relations are involved.131

(7) There is reason to think that the threat of civil liability might dis

courage responsible people from entering public service.132 Immunity
from individual liability for performance of official police duties should

remove whatever deterrent here exists.

127 2 Harper & James, Torts � 11.4 (1956) ; see Drake, The Prediction and Control of

Accidents, 51 Scientific Monthly 74, 76 (1940) ; Miles, The Psychology of Accidents, 5

J. Nat. Indus. Psych. 183, 186 (1930). ,

128 In reference to police hiring standards see generally International City Managers

Ass'n, Municipal Police Administration 141-86 (4th ed. 1954).
129 Note 29 supra.
130 Compare Dalehite v. United States, 346 U.S. IS (1953) ; Harris v. United States,

205 F 2d 765 (10th Cir. 1953) ; Boyce v. United States, 93 F. Supp. 866 (S.D. Iowa 1950).

131 Cf. Basista v. Weir, 225 F. Supp. 619 (W.D. Pa. 1964), ajf'd in part, revd a

part, 340 F.2d 74, 81-84 (3d Cir. 1965).
132 see 2 Harper & James, op. cit. supra note 127, � 29.9 n.14; Schwartz, French

Administrative Law and the Common Law World 263 (1954); Street, Governmental

Liability IS (1953).
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Toward a "Scope of Official Duty" Immunity

At the base of the foregoing considerations are the manifest social goals
of securing vigorous and effective law enforcement, and minimizing
abuses of authority by law enforcement officials while insuring adequate
remedies where such abuses do occur. Achievement of these goals requires
legal rules which protect rather than threaten police officers, a responsible
agency against which legitimate financial claims can be presented with
some certainty that they can be satisfied, and further incentives toward the

procurement and retention of top-flight police personnel. (On the latter

point, though their consideration is outside the scope of this article, con
ceivably neither the police review board133 nor the "ombudsman"134 ideas
should be dismissed out of hand.)
What is needed, in short, is a reversal of the present system of individual

financial liability for police officers and of immunity for the governmental
entities of which the police are agencies. And while it is probably not ap
propriate for courts, particularly federal courts, to overturn traditional
rules of governmental-entity immunity,135 the historical fact that the
doctrines of judicial-legislative-executive immunity have developed in
the courts against "the common-law background of tort liability" can

not be disclaimed; and it is but a short step to extend their protection to
the individual police officer.
To this end, it is thought timely to propose that the courts elaborate a

"scope of official duty" immunity for police officers. The phrase "scope
of official duty" is intended as shorthand for the complex of rules sur

rounding official liability vis-a-vis individual liability, as developed by
the Supreme Court in comparatively recent times. Although one of the
key cases in this area, Larson v. Domestic & Foreign Commerce Corp.,136
involved injunctive relief against an officer qua official, the principles there
developed are germane to definition of an executive officer's "scope of

133 See generally Note, The Administration of Complaints by Civilians Against the
Police, 77 Harv. L. Rev. 499 (1964) ; N.Y. Times, Dec. 31, 1964, � 2, p. 42, col. 5.

134 See generally The Ombudsman: Citizens' Defender (R. C. Rowat ed., to be
published in Spring 1965 by the Univ. of Toronto Press) ; Press Release From the Office
of Jesse M. Unruh, Speaker of the Assembly of the State of California, Jan. 28, 1965
(calling for establishment of an "ombudsman" in California) ; Anderson, Connecticut
Ombudsman?, Case and Comment, March-April 1965, p. 1; Reuss (Congressman), We Need
an American Ombudsman, 82 Christian Century 269 (1965).

135 But cf. Muskopf v. Corning Hosp. Dist, 55 Cal. 2d 211, 218-19, 359 P.2d 457, 461
H Cal. Rptr. 89, 93 (1961).

136 337 U.S. 682 (1949).
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official duty." The Court held, and it has since reaffirmed,137 that unless

actions of officers are "not within the officer's statutory powers or . . .

if the powers, or their exercise in the particular case, are constitutionally
void,"138 they are "actions of the sovereign, whether or not . . . tortious

under general law . . . ."139 As under general agency law, if an officer

acts within the limits of his valid statutory powers, he acts for the

sovereign and within the "scope of official duty."140 In a specific appli
cation of the executive-immunity doctrine in a libel action against a

federal officer,141 Mr. Justice Harlan, writing for four of a five-man

majority of the Court, put the matter even more broadly: "The fact

that the action here taken was within the outer perimeter of petitioner's
line of duty is enough to render the [immunity] privilege applicable,
despite the allegations of malice in the complaint . . . ."142

Mr. Justice Harlan's approach was anticipated in the landmark case

of Cooper v. O'Connor1^ which involved a suit for malicious prosecution
against the Comptroller of the Currency and others. Granting immunity,
the United States Court of Appeals for the District of Columbia Circuit

stated:
It is not necessary�in order that acts may be done within the scope of

official authority�that they should be prescribed by statute144 ... or even

that they should be specifically directed or requested by a superior officer. . . .

It is sufficient if they are done by an officer "in relation to matters committed

by law to his control or supervision."146 ... or that they have "more or less

connection with the general matters committed by law to bis control or super

vision."147 ... or that they are governed by a lawful requirement of the de

partment under whose authority the officer is acting.148

13T Hawaii v. Gordon, 373 U.S. 57, 58 (1963) ; Dugan v. Rank, 372 U.S. 609, 619-23

(1963) ; Malone v. Bowdoin, 369 U.S. 643 (1962).
138 337 U.S. at 702.
13� Id. at 695.
140 See generally Restatement (Second), Agency �� 228-29 (1958).
141 See note 38 supra and accompanying text.

142 Barr v. Matteo, 360 U.S. 564, 575 (1959) (opinion of Harlan, J.), citing Tenney v.

Brandhove, 341 U.S. 367, 377 (1951). See generally The Supreme Court, 1958 Term, 73

Harv. L. Rev. 84, 237-40 (1959).
143 69 App. D.C. 100, 99 F.2d 135 (1938).
144 United States v. Birdsall, 233 U.S. 223, 230-31 (1914).
145 Mellon v. Brewer, 57 App. D.C. 126, 129, 18 F.2d 168, 171, cert, denied, 275 U.S.

"^Standard Nut Margarine Co. v. Mellon, 63 App. D.C. 339, 341, 72 F.2d 557, 559,

cert, denied, 293 U.S. 605 (1934).
147 Snaldine v Vilas, 161 U.S. 483, 498 (1896). ,

148C v Otonnor, 69 App. D.C. 100, 104, 99 F.2d 135, 139 (1938) ; accord,
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And the Cooper opinion goes on: "The administration of criminal jus
tice would be impossible without the active participation of public offi

cials representing the departments concerned with the enforcement of

particular laws."149
To be sure, the concept of "scope of official duty" spelled out in these

authorities is a broad and indefinite one. But by its very generality, it has
the advantage of leaving open to the courts the traditional avenue to

civil liability for those police actions which are clearly outside an officer's

authority or jurisdiction.150 As is the practice with present applications
of the immunity rule, determination of whether the activities complained of
fell without the pale of an officer's lawful authority could normally be
made upon the face of the complaint; or, if not, then upon affidavits in
terms of the "general understanding" of what a particular police officer's
lawful duties entail.151 Thus the threat of financial ruin hanging over the
individual policeman, as well as the necessity for a full-blown court trial
in this type of case, could be markedly reduced, while the possibility of

liability�and its deterrent effect�could still be retained in the case of
facts showing plain excess or dereliction, such as in Monroe v. Pape.152
It is to be hoped that removal of the ready action against police officers

acting within the scope of official duty will also work to point up the need
for legislation with respect to governmental entities. There is reason to
think some confusion exists here. Where indemnity prevails, the action
against officers has been referred to as a "conduit to governmental li
ability,"153 and may afford the misleading impression that governmental
entities, in fact if not in name, assume responsibility for police torts. Al
though no complete study of the indemnity situation has come to light,

O'Campo v. Hardisty, 262 F.2d 621, 624-25 (9th Cir. 1958); Harris v. Embrey, 70
App. D.C. 232, 233 n.3, 105 F.2d 111, 112 n.3 (1939); Gamage v. Peal, 217 F. Supp. 384,
390 (N.D. Cal. 1962).

149 69 App. D.C. at 105, 99 F.2d at 140.
150 "Thus, if a probate court, invested only with authority over wills and the settlement

of estates . . . should proceed to try parties for public offences," the judge would be
liable. Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 352 (1871) ; see, e.g., Ampey v. Thornton,
65 F. Supp. 216 (D. Minn. 1946), discussed in O'Campo v. Hardisty, 262 F.2d 621, 625
(9th Cir. 1958).
151 See, e.g., Barr v. Matteo, 360 U.S. 564 (1959) (opinion of Harlan, J.) ; Mellon v.

Brewer, 57 App. D.C. 126, 129, 18 F.2d 168, 171, cert, denied, 275 U.S. 530 (1927) ; Gamage
v. Peal, 217 F. Supp. 384, 386 (ND. Cal. 1962).

152 365 U.S. 167 (1961).
153 Jaffe, Suits Against Governments and Officers: Damage Actions, 77 Harv. L. Rev.

209, 216-17 (1963).
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it appears that the indemnity practice is so irregular that its function
as a "conduit to governmental liability" is fortuitous at best. Moreover,
it can be expected that it is precisely in those instances involving true

police brutality and action "beyond jurisdiction," as again in the Monroe
kind of situation, that indemnity will not be accorded. In the latter kind of
case, the risks of severe and lasting injuries are greatest and the claim
of some kind of public assumption of responsibility the most urgent.
On the delicate matter of whether immunity should be accorded

for acts accompanied by malice, it is to be remembered that the considera
tions of reason and policy calling for immunity for the individual police
officer, when acting within the scope of official duty, are such that malice
cannot be a relevant factor.154 As has been well observed in another con
text: "[T]he law regards the doing of the duty and not the motives
from or under which it is done. . . . Does an action lie against a man for

maliciously doing his duty? I am of the opinion that it does not . . . ."15B
Obviously, if allegations of malice were permitted ipso facto to defeat

immunity, much of the benefit of the immunity rule would be lost; for
there would be a need to go to trial at least upon this issue every time
these allegations were made in a complaint.

Conclusion

It is not too much to say that the expansion of the official immunity
doctrine in recent times makes individual police-officer liability more

the exception or the anomaly to what is really a general rule of public-
officer immunity. That the proposal of this article is not original is perhaps
to its credit; especially since it is intended to be viewed not as calling for

any great change in the law, but rather for a logical extension of the law

"one next step" along a path which, in the best common-law tradition,
has been gradually laid out with experience developed by reason, and
reason tested by experience.156

is* See Barr v. Matteo, 360 U.S. 564 (1959) (opinion of Harlan, J.) ; Spalding v. Vilas, 161

U.S. 483, 495-99 (1896) ; Hughes v. Johnson, 305 F.2d 67, 70 (9th Cir. 1962) ; Bershad v.

Wood, 290 F.2d 714, 717 (9th Cir. 1961); De Busk v. Harvin, 212 F.2d 143, 147 (5th Cir.

1954) ; Taylor v. Glotfelty, 201 F.2d 51 (6th Cir. 1952) ; Waterman v. Nelson, 177 F.2d 965

(2d Cir. 1949) ; Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949) ; Lang v. Wood, 67 App.
D.C. 287, 92 F.2d 211 (1937); Gamage v. Peal, 217 F. Supp. 384, 390 (N.D. Cal. 1962);
Hartline v. Clary, 141 F. Supp. 151, 156 (E.D.S.C. 1956).

155 Dawkins v. Lord Paulet, L.R. 5 Q.B. 94, 114 (1869), quoted in Spalding v. Vilas,

supra note 154, at 495-96.
156 See Pound, Law Finding Through Experience and Reason 45, 46-48 (1960).
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Perhaps the finest summary of the position of this article is this

eloquent statement of Judge Learned Hand:

It does indeed go without saying that an official, who is in fact guilty of

using his powers to vent his spleen upon others, or for any other personal motive
not connected with the public good, should not escape liability for the injuries
he may so cause; and, if it were possible in practice to confine such complaints
to the guilty, it would be monstrous to deny recovery. The justification for

doing so is that it is impossible to know whether the claim is well founded until

the case has been tried, and that to submit all officials, the innocent as well as

the guilty, to the burden of a trial and to the inevitable danger of its outcome,
would dampen the ardor of all but the most resolute, or the most irresponsible,
in the unflinching discharge of their duties. Again and again the public interest
calls for action which may turn out to be founded on a mistake, in the face of
which an official may later find himself hard put to it to satisfy a jury of his

good faith. There must indeed be means of punishing public officers who have
been truant to their duties; but that is quite another matter from exposing such
as have been honestly mistaken to suit by anyone who has suffered from their
errors. As is so often the case, the answer must be found in a balance between
the evils inevitable in either alternative. In this instance it has been thought
in the end better to leave unredressed the wrongs done by dishonest officers
than to subject those who try to do their duty to the constant dread of retaliation.
Judged as res nova, we should not hesitate to follow the path laid down in the
books.157

For the reasons stated, it is to be hoped that neither will the courts
hesitate to apply this rationale to police officers. They could find no

better "golden text" than the words of Judge Hand.
It cannot be gainsaid that hard cases do tend to make bad law; this is

particularly true in cases of "police brutality," where the winds of passion
on occasion blow out the candles of unbiased legal reason and sound pub
lic policy. Yet those who find the immunity doctrine harsh must re

member that the alternatives are not "punishment" or "no punishment"
of the individual police officer, for the criminal law will still stand to
punish his excessive use or abuse of authority.158 Rather, the alterna
tives here are between imposing personal financial (tort) liability to
the constant dread of the individual police officer, and shifting that finan
cial responsibility to the public agency he serves. Law enforcement is
bound to suffer more than we can afford when the never-overpaid police
officer, assigned to risk his very life in the task of, say, ferreting out
suspected criminals in a dark alley at three o'clock on a rainy winter morn
ing, must stake the security of his family upon a snap determination as

Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949).
Cf. Smith v. Parman, 101 Kan. 115, 117, 165 Pac. 663, 664 (1917).
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to whether some judge or jury, in the ivory-tower quiet of court or jury
room, will find that he used more or greater force than was reasonably
necessary under the circumstances.159 In this area of "individual rights,"
the past decade has afforded all too much proof of the validity of Mr.
Justice Holmes' dictum that "judges are apt to be naif, simple-minded men,
and they need something of Mephistopheles."160

159 Compare Taft, Protecting the Public From "Mapp v. Ohio" Without Amending
the Constitution, SO A.B.AJ. 815 (1964), with Silverman, Protecting the Public From
"Ohio v. Mapp", 51 A.B.AJ. 243 (1965).

160 Address by Mr. Justice Holmes, Harvard Law School Association of New York

Dinner, New York City, Feb. 15, 1913, in The Occasional Speeches of Justice Oliver

Wendell Holmes 168, 172 (Howe ed. 1962). But see United States v. Ventresca, 380 U.S.
102 (1965) ; Ne Casek v. City of Los Angeles, 43 Cal. Rptr. 294 (Cal. App. 1965) (recent
indications that the courts have begun to move toward the "realistic'' position herein ad

vocated). For a somewhat tragic example of the length to which the individual liability of

a police officer can be carried see Miller, Two Detectives, a Crime and $75 a Month, Miami

Herald, March 15, 1965, pp. 1-B, 2-B.



BETWEEN RIGHTS AND REMEDIES

Berl I. Bernhard* and Ronald B. Natalie**

Noting the inadequacies of remedies created under pre-1964 civil rights
legislation, and positing as their premise that rights left unenforceable by
ineffective remedies are not in fact adequate rights, the authors analyze and
criticize remedies presently available under the Civil Rights Act of 1964 and
those still-effective provisions of prior civil rights legislation. Detailed analysis
is made of those remedies available to individuals, the Attorney General and
the President. The authors demonstrate that, while considerable progress has
been made, until rights created by civil rights legislation are reinforced by
more effective remedies, adequate judicial protection of civil rights litigants
remains an unfulfilled hope.

We have waited for more than 340 years for our constitutional and God-given
rights. The nations of Asia and Africa are moving with jet-like speed toward
the goal of political independence, and we still creep at horse-and-buggy pace
toward the gaining of a cup of coffee at a lunch counter. I guess it is easy for
those who have never felt the stinging darts of segregation to say "wait."1
The rights here asserted are, like all such rights, present rights; they are not

merely hopes to some future enjoyment of some formalistic constitutional
promise. The basic guarantees of our Constitution are warrants for the here
and now and, unless there is an overwhelmingly compelling reason, they are to
be promptly fulfilled.2

In the year 1866, almost 100 years ago, Congress bestowed on all
Negroes the right to
make and enforce contracts, to sue, be parties, and give evidence, to inherit,
purchase, lease, sell, hold and convey real and personal property, and to full
and equal benefit of all laws and proceedings for the security of person and
property, as is enjoyed by white citizens, and [to] be subject to like punish
ments, pains, and penalties, and to none other, any law, statute, ordinance, regu
lation, or custom to the contrary notwithstanding.3
* Partner, Verner, Liipfert and Bernhard, Washington, D.C. Director, Special Committee

on Civil Rights Under Law, Association of the Bar of the City of New York. Executive
Director, Lawyer's Committee for Civil Rights Under Law. B.A., Dartmouth College; LL.B.,
Yale University. Member of the Bar of the District of Columbia.
** Associate, Verner, Liipfert and Bernhard, Washington, D.C. Associate Director,

Special Committee on Civil Rights Under Law, Association of the Bar of the City of
New York. A.B., Tufts University; J.D., The George Washington University. Member of
the Bar of the District of Columbia. The views expressed in this article are not necessarilythose of the Special Committee.

1 King, Letter From the Birmingham City Jail (1963).2 Watson v. City of Memphis, 373 U.S. 526, 533 (1963).
3 Act of April 9, 1866, ch. 31, � 1, 14 Stat. 27.
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To make these guarantees enforceable, the Congress provided that any
person who, under color of law, deprived anyone of any of the enumerated

rights, or subjected a freedman to different punishment than that meted

out to white persons, was guilty of a misdemeanor.4 Moreover, Congress
provided that any defendant who could not enforce the listed rights in

state tribunals had a right to remove the civil litigation or criminal prose
cution to a federal court.5 All of this occurred even before the fourteenth

amendment was ratified.

In 1954, in Brown v. Board of Educ.,6 that amendment was held to

prohibit the maintenance by the states of racially segregated schools.

Eleven years later, the rights of children to a desegregated education are

still largely paper promises. In Louisiana and Mississippi, over ninety-
five per cent of the school districts enrolling both white and Negro children

were still segregated in the 1964-65 school year; in Alabama, Arkansas
and Georgia, over ninety per cent of the biracial school districts were still

segregated.7 Courts and commentators alike have expressed impatience
and surprise that it should prove so difficult to translate such a basic con

stitutional declaration into reality�or at least to achieve it in something
less than ten per cent of the school districts in these states.8 The im

patience of the courts and commentators is understandable; their surprise
is not. For the simple truth, apparent to all willing to recognize it, is that

the rights bestowed by that first civil rights act still are not secured to

millions of American citizens. What had not been accomplished in a

century should not have been expected in a decade.

Last year, in the Civil Rights Act of 1964,9 the Congress delivered it

self of a whole new array of substantive rights declared secured to

Negroes�rights encompassing voting, public accommodations, public
facilities, schools, federal assistance and employment. However, there is

little reason to suppose that, except for the compliance that has occurred,
for example, in many places of public accommodation, these new rights
will be any more promptly or effectively made meaningful. The federal

courts have been responsible for great qualitative advances in civil rights;

l Act of April 9, 1866, ch. 31, � 2, 14 Stat. 27.

5 Act of April 9, 1866, ch. 31, � 3, 14 Stat. 27.

6 347 U.S. 483 (1954).
7 U S Comm'n on Civil Rights, 1964 Staff Report: Public Education 293.

8 See Goss v. Board of Educ, 373 U.S. 683 , 689 (1963) ; Watson v. City of Memphis,

373 U.S. 526, 529-30 (1963). Lusky, Racial Discrimination and the Federal Law: A Prob

lem in Nullification, 63 Colum. L. Rev. 1163 (1963).
� 78 Stat. 241, 42 U.S.C.A. � 2000a (1964).
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The lack has been in quantitative implementation�in enabling the
individual to avail himself of these great decisions.

Necessity for Procedural Reform

If we are to prevent members of minority groups from totally rejecting
law as a means of redressing their grievances, procedural reforms must
be instituted that will enable them to attain in fact substantive rights
long declared to be theirs. The ever-increasing catalogue of rights and
privileges serves only to highlight the broad gap existing between rights
and effective judicial remedies to implement these rights. As long as

remedies remain ineffective or unavailable, the promise born of the rights
created remains unfulfilled. The purpose of this article is to examine some

of the procedures available to civil rights litigants both prior and subse
quent to the Civil Rights Act of 1964.10

FUTURE COURSE OF DIRECT ACTION

Direct action of all types and other efforts by Negroes to enforce their
substantive rights can be expected to accelerate in the months and years
to come. The leaders of the various civil rights organizations have made
crystal clear their intent to assure that American Negroes exercise to the
fullest their birthrights under the Constitution and the civil rights laws,
and to use the technique of bearing personal witness to direct the nation's

10 With a view to making recommendations for legislative change, the Special Com
mittee on Civil Rights Under Law of the Association of the Bar of the City of New York
has undertaken a comprehensive study of the defects in remedies available in the federal
courts to the victims of discrimination. The report of this Special Committee, composedby many of the most distinguished members of the New York Bar, will be published shortly.The Committee is chaired by the Honorable Francis E. Rivers, former judge of the Civil
Court of the City of New York and President of the NAACP Legal Defense and Educa
tional Fund. The other members of the Committee are G. Wallace Bates, Aaron Benen-
son, Robert L. Carter (General Counsel of the NAACP), John R. Fernbach, Lloyd K
Urnson, Murray A. Gordon, Jack Greenberg (Director-Counsel of the NAACP LegalDefense and Educational Fund), Daniel Gutman, Robert H. Janover, J. Robert LunneyBarbara Scott Preiskel, J. Lee Rankin (former Solicitor General of the United States), theHonorable Scovel Richardson (Judge, United States Customs Court), Martin F. Richman,
hS A lWf \Whltney North Seymour <f��er President of the American Bar Associa-

dents h ^ Mt W" SW6et SamUeI L R�Senmen (former~> to Presi

de nfoMh A antTrUTan-member �f the S?ecial Committee until his election as Presi-

be taken t! T7 �f ^ *" �f City �f New York>' �s arti* * � � way tobe Uken as an indication of the scope of that report. It is, rather, a review of the probfemswh^ch have generated the Committee's study and which themselves demand proceLa12
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conscience to those areas where these rights are denied.11 The techniques
of direct action raise contrasting problems.
First, the nature and frequency of demonstrations and other forms of

direct action�and the violence or lack of violence of the local response�

depend to a large degree on whether the grievance can be redressed by
conventional legal means. If delay and evasion prevent the prompt vindi
cation of rights, the social disruption resulting from demonstrations, and
more particularly from their repression, will become increasingly acute.

This social disruption, or "creative tension," is a desired end of the
demonstration from the point of view of the participants because it is

precisely the spectacle of brutality and repression resulting from many
demonstrations that impresses the conscience of the white majority with

the need for change.12 Yet all, save those most alienated from society,
should prefer the accomplishment of the ultimate goal�the attainment

of equality�by the conventional methods of legal process. Without reform

to enable the prompt and effective enforcement of acknowledged rights,
however, the legal process affords no real alternative to the use of "creative

tension."
Second, the participants in direct action activities themselves generally

either are engaged in constitutionally protected conduct that admits of

no punishment,13 or are subjected to unconstitutional repression by the

state.14 The debilitating delays they endure in accomplishing the legal
overthrow of mass arrests, prosecutions and punishment must be elimi

nated if the cause sought to be advanced�that of racial equality�is ever

to be achieved.
It is no secret that the public forces of many Southern states are dedi

cated to the maintenance of the racial status quo.15 In some places, it is

11 E.g., Appearance of Rev. Martin Luther King, Jr., on "Meet The Press," March 28,

1965 (Merkle Press reprint).
i2 See King, op. cit. supra note 1.

13 Hamm v. City of Rock Hill, 379 U.S. 306 (1964) ; Fields v. South Carolina, 375 U.S. 44

(1963) (per curiam); Edwards v. South Carolina, 372 U.S. 229 (1963) (demonstration
at state house). See also Wright v. Georgia, 373 U.S. 284 (1963).
" Bouie v. City of Columbia, 378 U.S. 746 (1964) ; Bell v. Maryland, 378 U.S. 226

(1964) ; Robinson v. Florida, 378 U.S. 1S3 (1964) ; Barr v. City of Columbia, 378 U.S.

746 (1964) ; Griffin v. Maryland, 378 U.S. 130 (1964) ; Avent v. North Carolina, 373

US. 375 (1963) (per curiam); Gober v. City of Birmingham, 373 U.S. 374 (1963) (per

curiam) ; Lombard v. Louisiana, 373 U.S. 267 (1963) ; Shuttlesworth v. City of Birming

ham, 373 U.S. 262 (1963) ; Peterson v. City of Greenville, 373 U.S. 244 (1963) ; Garner

v. Louisiana, 368 U.S. 157 (1961). .

15 See Dombrowski v. Pfister, 227 F. Supp. 556, 569 (E.D. La.) (Wisdom, J., dissenting),

rev'd, 85 Sup. Ct. 1116 (1965).
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notmerely the public authorities, but the entire "power structure"�police,
courts, press, business and even church�that unites to prevent social

change.16 Their primary purpose is not in fact to punish the specific
individuals jailed; the goal is to demonstrate to the local Negro populace
that the state is wholly committed to a policy of impeding desegregation
by instilling in the Negro a fear of asserting his rights. A field secretary
of the Student Non-Violent Coordinating Committee may accept arrest
and police harassment as almost his daily lot, but a Negro employed by a

white company or farming a white plantation and living on a marginal in
come will think twice before he willingly submits to the inevitable convic

tion for exercising first amendment rights. A reversal by the Supreme
Court, years later, comes too late to protect him or his family. So he does

not act. Charles Evers may be able to dine in a McComb restaurant,17
but will a field worker from the plantation outside of town dare to fol
low?

OBSOLESCENCE OF EARLY CIVIL RIGHTS ACTS

Precisely tailored remedial legislation aimed at a specific class of cases
is not an innovation. Congress sought to do exactly this during the Recon
struction period. Under the leadership of the Radical Republicans, it
enacted a battery of civil rights legislation during the decade following the
end of the Civil War.18 Most of this legislation was stricken down or

severely limited by the Supreme Court.19 The political attitudes of the
land were consonant with these decisions. The Hayes-Tilden compromise,
resulting in the withdrawal of federal troops from the South by 1877, led
to the collapse of the remaining Reconstruction governments.20 A polit
ical reaction set in and Congress repealed those laws the Supreme Court
had not vitiated.21 Intellectual leaders in the post-Reconstruction period
concluded that the extreme zeal of the Radical Republicans was offensive

16 See generally Silver, Mississippi: The Closed Society (1964).
17 N.Y. Times, Nov. 8, 1964, p. 1.
18 Act of April 9, 1866, ch. 31, 14 Stat. 27; Act of May 31, 1870, ch. 114, 16 Stat. 140;

Act of Feb. 28, 1871, ch. 99, 16 Stat. 433; Act of April 20, 1871, ch. 22, 17 Stat. 13; Act
of March 1, 1875, ch. 114, 18 Stat. 335.

19 E.g., Civil Rights Cases, 109 U.S. 3 (1883) ; United States v. Harris, 106 U.S. 629
(1883); United States v. Cruikshank, 92 U.S. 542 (1876); United States v. Reese, 92
U.S. 214 (1876).

20 Woodward, Reunion and Reaction 235, 240 (Anchor ed. 1955) ; Logan, The Negro
in American Ldte and Thought: The Nadir�1877-1901 (1954).

21 Act of Feb. 8, 1894, ch. 25, 28 Stat. 36.
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and self-defeating.22 The result was that a general hostility to the older
civil rights acts became a part of our folklore. This legislation has been
often perceived, with some justification, as the product of a vengeful era.
This heritage is a plausible explanation for the inefficacy of current civil

rights remedies. The courts refuse to apply them, seemingly due to the
belief that they are unsound. Even as late as 1951, the Supreme Court
discussed this rationale in eviscerating 42 U.S.C. � 1985(3)�the provision
giving a right of action to the victims of conspiracies by private persons.
The Court said:

The Act was among the last of the reconstruction legislation to be based on

the "conquered province" theory which prevailed in Congress for a period
following the Civil War.

The Act, popularly known as the Ku Klux Act, was passed by a partisan vote

in a highly inflamed atmosphere. It was preceded by spirited debate which

pointed out its grave character and susceptibility to abuse, and its defects were

soon realized when its execution brought about a severe reaction.23

Hence, the Court's plain distaste for Reconstruction legislation is a factor

in explaining the obsolescence and ineffectiveness of most remedies created

under early civil rights legislation.
In addition, it is arguable that the consistent restrictive interpretation

of civil rights legislation before 1954 was based on the unarticulated prem
ise that a state could lawfully prescribe segregation as a valid method

of regulating race relations under its police power. Charles Warren has

observed:

What gave satisfaction to the South and strength to bear the affliction in which

they found themselves was the determination of the Court to maintain the true

character of government, and to hold, notwithstanding the excited feeling grow

ing out of the war, [that] the existence of the states, with powers of domestic

and local government including regulation of civil rights, the rights of persons
and property, was essential to the perfect working of our complex form of

government.24

Finally, the use of archaic language itself in these statutes tends to rein

force the idea that the older civil rights acts were designed for another

day. For example, Section 241 of the Criminal Code, making unlawful

certain conspiracies of private persons, provides: "If two or more persons

22 Woodrow Wilson, The Reconstruction of the Southern States, 87 Atlantic Monthly

1 (1901).
23 Collins v. Hardyman, 341 U.S. 651, 656-57 (1951).
24 2 Warren, The Supreme Court in United States History 608 (1926).
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go in disguise on the highway, or on the premises of another, with intent

to prevent or hinder his free exercise or enjoyment of any right or privilege
so secured�they shall be fined ... or imprisoned . . . ."25 Remedial

procedures more responsive to the needs of today are necessary.

INADEQUACY OF PRE-1964 ACT REMEDIES

It is generally assumed that, although courts may err, they are not likely
to deny recognized and established legal principles just because they disa

gree with the result of the cases formulating such principles. In the con

text of the federal system, the assumption is that although state courts

may err on federal constitutional questions, once corrected they will en
force the principles declared by the United States Supreme Court.26
In cases involving civil rights this assumption breaks down in some

Southern states. One of the most notorious examples arose from the

Jackson Freedom Ride arrests. There the local police systematically
arrested all who remained in the "wrong" waiting room after being ordered
to leave.27 Over the course of several weeks about three hundred were

arrested. After the first one hundred had been jailed, local Negroes sought
the injunction of further arrests in a proceeding before a three-judge fed
eral district court. The court invoked the abstention doctrine and de
clined to adjudicate the case.28 The Supreme Court vacated the district
court's decision on the ground that state laws and policies requiring segre
gation in facilities of interstate transit were so patently unconstitutional
that the three-judge court was improvidently convened.29 A single-judge
court subsequently held the state's segregation laws void, but refused to

enjoin future arrests.30 Finally, on appeal, the Fifth Circuit Court of
Appeals held in September of 1963 that injunctive relief should have been
granted against the city officials.31 The difficulty with this decision as an

effective remedy is that it came two years after the long hot summer of
1961�two years after the last of over three hundred Freedom Riders had
been arrested.
25 18 U.S.C. � 241 (1958). (Emphasis added.)
26 Compare Murdock v. Pennsylvania, 319 U.S. 105 (1943), with Douglas v. City of

Jeannette, 319 U.S. 157 (1943).
27 See Lusky, supra note 8, at 1168-70, 1179-80, for a full discussion of the events and

litigation surrounding the Freedom Rides.
28 Bailey v. Patterson, 199 F. Supp. 595 (S.D. Miss. 1961), vacated and remanded,

369 U.S. 31 (1962).
29 Bailey v. Patterson, 369 U.S. 31 (1962).
30 Bailey v. Patterson, 206 F. Supp. 67 (S.D. Miss. 1962).
31 Bailey v. Patterson, 323 F.2d 201 (5th Cir. 1963).
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Unfortunately, the decision in none of these cases affects the three hun
dred-odd defendants involved. The lawyer unschooled in the subtleties of
civil rights litigation would have assumed that once the arrests were en

joined as unconstitutional, the local prosecutors would have dropped the

charges. Failing that, if charges were pressed, the expectation would be

that the state courts would have overturned the convictions. But this

did not happen to the Freedom Riders. Their convictions have hung over

them for four years. Many gave up early in the fight, unable to cope with

the cost of bail and/or appeal. Some few willing to commit the funds and

effort required to vindicate their action have pursued their remedies in

the state courts. They lost at every level of the state system32 and only
recently have prevailed in the United States Supreme Court.33
It would appear then that some form of specific remedy is needed to

counter situations such as that involving the Jackson Freedom Rides.

Moreover, the Jackson episode is not unique. The Race Relations Law

Reporter recounts over one hundred criminal prosecutions involving thou

sands of defendants based on demonstration activity of various sorts.

Almost all of these prosecutions followed the triggering of the civil rights
revolution by the 1960 Greensboro, North Carolina, lunch counter sit-ins.

The Jackson Freedom Rides stand out only because of the panoply of

techniques employed by law enforcement officers and the courts to deter

similar future activity. These cases make clear beyond peradventure of

doubt the necessity for precisely drafted procedural reforms aimed speci
fically at civil rights clashes in the South.
The traditional view�that state criminal defendants can vindicate their

constitutional claims in the state judicial system, or as a last resort in the

United States Supreme Court�often has little relevance to Negro or white

civil rights workers in much of the contemporary South. On the con

trary, a more appropriate view would be that part of the price for assert

ing constitutional and statutory rights in a civil rights context is an expen

sive and time-consuming journey through the state court system m the

hope of eventual review by the Supreme Court�provided ingenious

prosecutors and judges have not managed to insert an adequate state

ground into the record, thus precluding the review.34 Judge Rives of the

32 Knight v. State, 248 Miss. 850, 161 So. 2d 521 (1964) ; Farmer v. State, 161 So. 2d 159

(Miss. 1964); Thomas v. State, 160 So. 2d 657 (Miss. 1964).
33 Thomas v. Mississippi, 85 Sup. Ct. 1116 (1965) (per curiam).
34 Two particularly egregious examples are the case of Rev. Fred Shuttlesworth, wno

lost his appeal rights because his criminal prosecution was treated as being governed by

the time rules relating to civil actions, White v. City of Birmingham, 41 Ala. App. 81, 130



.965] Between Rights and Remedies 923

fifth Circuit has recognized that for courts to adhere to conventional
deas of federal judicial restraint is a mandate for an exercise in litigious
utility :

The primary requirement of Douglas v. Jeannette ... is that there be an

adequate state remedy; that is not the case here .... For the alternative to

this suit is that a great number of individual Negroes would have to raise and

protect their constitutional rights through the myriad procedure of local police
courts, county courts and state appellate courts, with little prospect of relief
before they reach the United States Supreme Court.35

The judges of the Fifth Circuit, within whose jurisdiction these cases

nost often arise, have evidenced a willingness to treat civil rights cases as

i breed apart, with a resultant inclination to lay aside the traditional

principles of judicial restraint.36 In each case, civil or criminal, the court

bias justified its action by recognizing that the usual definition of an

'adequate remedy"�that a procedure for raising the issue exists�is

meaningless in civil rights cases. A remedy that is adequate in normal

equitable terms is inadequate where wrongful denial of relief is readily
predictable.

REMEDIES UNDER CIVIL RIGHTS ACT OF 1964

The Civil Rights Act of 1964, as has been noted, can be counted on to

increase, rather than decrease, the gap between rights and their effective
implementation. It creates a new array of rights, but offers no truly new

remedies. If voluntary compliance fails, the ultimate recourse is to the
same courts, operating under the same judicial principles, that have proven
so ineffectual in implementing the Brown decision. Thus, although the
bill broadens substantive rights in the fields of public accommodations,
education, public facilities and federal assistance, little attention was

So. 2d 231 (1960), cert, denied, 272 Ala. 301, 130 So. 2d 234 (1961), cert, denied sub
nam. Shuttlesworth v. City of Birmingham, 368 U.S. 959 (1962) (direct review) ; Shuttles-
worth v. State, 151 So. 2d 734 (Ala. App. 1962), cert, denied, 275 Ala. 638, 151 So. 2d
738 (1963) (collateral review), and the battle between the state of Alabama and the NAACP
which has been to the Supreme Court four times: NAACP v. Alabama, 357 U.S. 449,
457 (1958) ("Novelty in procedural requirements cannot be permitted to thwart review in
this court."); NAACP v. Alabama, 360 U.S. 240 (1959); NAACP v. Gallion, 368 U.S.
16 (1961) ; NAACP v. Alabama, 377 U.S. 288 (1964).
35 Bailey v. Patterson, 199 F. Supp. 595, 616 (S.D. Miss. 1961) (dissenting opinion),

vacated and remanded, 369 U.S. 31 (1962).
36 See Morrison v. Davis, 252 F.2d 102 (Sth Cir.), cert, denied, 356 U.S. 968 (1958);Browder v. Gayle, 142 F. Supp. 707 (M.D. Ala.), aff'd, 352 U.S. 903 (1956) (per curiam).
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given to the problem of implementing these and other already declared
rights.
Two provisions in the legislation contained in title IX of the act are

worthy of note in any consideration of remedies. The first is section 901,37
which would make appealable the remand to a state court of a case re

moved to a federal court under the civil rights removal statute.38 The

Supreme Court in post-Reconstruction days had construed the removal

statute narrowly. Subsequently, remand orders were made unappealable.
In the interim decades, district courts, deeming themselves bound by the

early Court decisions, had uniformly remanded these cases to the state

courts. The question of the scope of removal as it currently exists will be

taken up more fully later;39 suffice it to say at this point that it is shrouded
in doubt.
Section 902 gives the Attorney General the right to intervene in suits

seeking relief from the denial of equal protection of the laws on account

of race, color, religion or national origin, if he certifies that the case is of

general public importance. It should be noted that this is a rather limited

p0wer�even aside from the requirement of "general public importance."
As contrasted with the so-called title III provision which was eliminated

from the legislative proposals that finally became the Civil Rights Act of

1957, it suffers from two major weaknesses. First, it authorizes only timely
intervention in suits already brought by private parties.40 Had the

1957 provision been enacted, the Attorney General could have sought
injunctive relief in original actions under title III. Second, section

902 is limited to equal protection claims. Title III embraced due process

claims as well. In most civil rights cases, and especially in demonstration

cases, there is no equal protection claim. The protection of individuals

against arbitrary action by police and prosecutors raises only basic due

process claims. As to these, the Attorney General is yet powerless.

Individual Judicial Remedies

Any effort to provide new civil remedies to aggrieved parties must be

gin with an examination of the remedies currently available. It is only

37 Civil Rights Act of 1964, � 901, 78 Stat. 241, 28 U.S.C.A. � 1447(d) (Supp. 1964).

38 28 U.S.C. � 1443 (1958).
39 See pp. 928-30 infra.
40 Other sections of the act empower the Attorney General to institute litigation to prevent

patterns or practices of discrimination in public accommodations or employment, and to

compel the desegregation of public facilities and schools. However, these do not embrace

arbitrary schemes of repression.
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y such reflection that Congress and interested groups can learn the

ssson taught by the history of civil rights legislation and, hopefully, be
ble to fashion reforms that can unblock civil rights cases without seri-

usly interfering with federal-state relations. The individual judicial
emedies which civil rights attorneys have attempted to invoke most fre-

[uently are (1) the writ of habeas corpus; (2) the removal of civil rights
ases; (3) the stay of state court proceedings; (4) the injunction of the

execution of state statutes; (5) actions for civil wrongs under 42 U.S.C.

i� 1983 and 1985(3) ; and (6) declaratory judgments.

WRIT OF HABEAS CORPUS

The legal profession is currently engaged in a dispute over whether re-
:ent Supreme Court decisions in habeas corpus cases vest too much power
n the district courts. In the heat of this conflict, it is often forgotten that
labeas corpus means more than the power of federal courts to release
tate prisoners. Most states provide the writ of habeas corpus to test the

egality of the detention of their own prisoners. Moreover, the federal
:ourts also offer the writ of habeas corpus to prisoners in federal custody�
ilthough a special review procedure now takes the place of habeas corpus
n ordinary cases.41 But the kind of habeas corpus that is most useful in
he civil rights field is that which allows those in state custody to seek
heir release in the federal courts. This right derives from another statute

-originally passed by the Reconstruction Congress�which now reads
n relevant part: "The writ of habeas corpus shall not extend to a prisoner
mless ... (3) He is in custody in violation of the Constitution or laws or

reaties of the United States."42 Courts had originally limited the avail-
tbility of the writ to state prisoners who were in custody by virtue of a
udgment of a state court which lacked jurisdiction of the proceeding, but
hey gradually expanded it well beyond that point.43
However, despite the general advance of the utility of the writ in state

:riminal matters, it has had fairly limited use in civil rights cases. The
)rimary obstacle is the prerequisite of exhaustion of state remedies�
i judicial doctrine which was codified in 1948 in the following terms:

An application for a writ of habeas corpus in behalf of a person in custody
pursuant to the judgment of a State court shall not be granted unless it appears
that the applicant has exhausted the remedies available in the courts of the
41 28 U.S.C. � 225S (19S8).
42 2 8 U.S.C. � 2241(c) (19S8).

^

43 See Mr. Justice Brennan's analysis of the historical development of the writ in
'ay v. Noia, 372 U.S. 391, 400 (1963) .
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State, or that there is either an absence of available State corrective process
or the existence of circumstances rendering such process ineffective to protect
the rights of the prisoner.
An applicant shall not be deemed to have exhausted the remedies available in

the courts of the State, within the meaning of this section, if he has the right
under the law of the State to raise, by any available procedure, the question
presented.44

This requirement appears on its face to be a strict one, and it has been

so applied in civil rights cases. The developing law of habeas corpus,

however, suggests at least two possible means of easing the effects of the

exhaustion doctrine.

First, a judicial practice has grown up of allowing the issuance of the

writ after unsuccessful appeal in the state courts despite the failure to

utilize still-existing avenues of state relief. This practice appears to con

travene the last paragraph of the above-quoted section 2254 which seems

to imply that all available procedures must be attempted. The Supreme
Court, however, has held that a resolution of the issue relied on in the

habeas corpus proceeding by the highest state court satisfies the exhaustion

requirement,45 even though technically the accused may yet have the

right to raise the same question by way of collateral attack in a lower

state court. In other words, a defendant need present his federal question
only once, and if the state judiciary decides it on the merits, he is free

to go to the federal courts even though under state procedure he could

"raise ... the question presented." If, however, the state's highest court

decides the appeal on procedural grounds, thus avoiding the merits, he

must utilize state habeas corpus or other available procedure for collateral

review,46 and disposition of state civil rights cases on procedural^ grounds
has been a frequent occurrence in some Southern high courts.47

Since the rationale for ignoring the last paragraph of section 2254 after

a decision on the merits is, in part, based on the view that on collateral

review the state courts will decide the issue the same way, the repeated

use of procedural grounds to evade constitutional questions indicates that

this evasion is equally predictable and should receive like treatment A

prisoner should not be required to relitigate his federal question m the

44 28 U.S.C. � 2254 (1958).
45 Brown v. Allen, 344 U.S. 443 (1953).

47 gefWhite v. City of Birmingham, 241 Ala. App. 81, 130 So. 2d 231 (I960) ; White

v. City of Birmingham! 272 Ala. App. 301, 130 So. 2d 234 (1961), tie litigation culmmaung

in In re Shuttlesworth, 369 U.S. 35 (1962).
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state forum, where it would be a useless act�and the habitual dodging of
these issues by state courts demonstrates that further state court review

would be a useless act.

The other possible ground of expansion is the "special circumstances"
exception to the exhaustion requirement. The first paragraph of section
2254 provides that a prisoner need not resort to available state corrective

process if circumstances exist rendering that process ineffective to pro
tect his rights. Unfortunately the nature of such circumstances is at best
ill-defined. However, civil rights attorneys are attempting to develop law
on this point through a number of intricate and ingenious arguments.48
The basis for these arguments is the proposition that, where state courts

have habitually ignored decisions of the United States Supreme Court
on the matters at issue in a criminal proceeding, this is a special cir
cumstance rendering state process ineffective to protect the prisoner's
rights, and the federal court should be free to short-circuit the state's
evasive processes.
Where denial of the writ in civil rights cases materially hampers jus

tice, there are a number of specific factual situations which call for
relief even if the broader view is not accepted. A prisoner should be en

titled to the writ where he is denied appeal bond and his sentence is so

short that he may complete it before he can obtain review. Since most civil
rights prosecutions are for misdemeanors�trespass, breach of the peace,
disorderly conduct and the like�sentences of a few weeks or months are

common. If a prisoner must remain in jail while exhausting his state

remedies, he will generally find himself out of custody before he gets a de
cision. Without custody, there is no basis for habeas corpus jurisdiction
and his cause is mooted. This situation also would seemingly fall within
the special circumstances exception, but little law has been built up on

this point. The Supreme Court did order such relief in In re Shuttles-
worth,� a case in which the Court reviewed the denial of a certificate of
probable cause.50 The Court held:

48 See 2 Amsterdam, The Defensive Transfer of Civil Rights Litigation From
State to Federal Courts, Part IV (NAACP Legal Defense and Educational Fund Loose-
Leaf Notebook, 1964) ; Amsterdam, Criminal Prosecutions Affecting Federally Guaranteed
Civil Rights: Federal Removal and Habeas Corpus Jurisdiction To Abort State Court
Trial, 113 U. Pa. L. Rev. 793, 882-908 (1965).

49 369 U.S. 35 (1962).
60 See 28 U.S.C. � 2253 (1958) which provides in part:

WbL*� *A- iBkeI,ut0Jthe C�Urt �f aPP6alS fr�m the fiMl 0rdM Jn anaoeas corpus proceeding where the detention complained of arises out of process issued
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In the event of failure to secure such [state] relief, or to secure admission to

bail pending such relief within five (5) days from the date of application for

bail, petitioner may, upon appropriate showing, proceed on this application [for
a writ of habeas corpus] in the United States District Court which may then

consider all State remedies exhausted and proceed to hear and determine the

cause.51

Although Shuttles-worth was concerned with an absolute denial of bond,
an analogous situation arises where an excessive appeal bond is imposed.

Should habeas corpus become a viable remedy for the victims of

malicious prosecutions, procedure will have to be developed for coping
with the burdens posed by massive numbers of arrested demonstrators

who might flood the district courts with simultaneous petitions for habeas

corpus. One possible solution, where the legality of the detention of all

petitioners depends on identical facts, would be to allow a joint petition.
Although justice demands reform, resistance to any increased availabil

ity of federal habeas corpus procedure to state prisoners must be antici

pated. Many state and even federal judges feel that federal judicial protec
tion of state prisoners should only be exercised by way of review,52 and

any expansion of this procedural device will doubtless meet with opposi
tion.

REMOVAL OF CIVIL RIGHTS CASES

Section 1443, the civil rights removal provision, is cast in broad terms

and gives the appearance of being the best of all remedies. It reads:

Any of the following civil actions or criminal prosecutions, commenced in State

court may be removed by the defendant to the district court of the United

States for the district and division embracing the place wherein it is pending:
(1) Against any person who is denied or cannot enforce in the courts of such

State a right under any law providing for the equal civil rights of citizens of

the United States, or of all persons within the jurisdiction thereof ;

(2) For any act under color of authority derived from any law providing for

equal rights or for refusing to do any act on the ground that it would be incon

sistent with such law.53

However, the Supreme Court had consistently held that it was not any

inability to enforce rights in state courts that jusified removal�the denial

had to be based upon a state statute.54 The Civil Rights Act of 1964

by a State court, unless the justice or judge who rendered the order or a circuit

justice or judge issues a certificate of probable cause.

51 369 U.S. at 35. (Emphasis added.) .

52 E.g., Desmond, Federal and State Habeas Corpus: How To Make Two Parallel

Judicial Lines Meet, 49 A.B.AJ. 1166 (1963).
53 28 U.S.C. � 1443 (1958).

_

.

54 Kentucky v. Powers, 201 U.S. 1 (1906); Williams v. Mississippi, 170 U.S. 213 (iw),
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restored the appealability of remand orders55 and it is hoped by many that
a change in the interpretation of section 1443 will follow. There are some

doubts, however, because district courts have in recent years consistently
denied removal in applying the section.56 The cases decided since the
1964 act have extended removal to those prosecuted under a prima facie
valid statute which is applied so as to violate the equal protection clause,
but offer no protection against prejudice at trial.57
It may well be that removal can be made an effective remedy by

restoring the former "prejudice or local influence" provision originally
adopted in 18 6 758 which was directed at the protection of Northern

"carpetbaggers"59 who were living in the South. As it last appeared in the

Judicial Code, it read:
[W]here a suit is now pending or may hereafter be brought in any State court,
in which there is a controversy between a citizen of the State in which the
suit is brought and a citizen of another State, any defendant, being such
citizen of another State, may remove such suit into the district court of the
United States for the proper district, at any time before the trial thereof, when
it shall be made to appear to said district court that from prejudice or local
influence he will not be able to obtain justice in such State court, or in any other
State court to which the said defendant may, under the law of the State, have
the right, on account of such prejudice or local influence, to remove such cause.60

It was discarded in 1948 because of the view that it was an anachronis
tic remnant of the vengeful Reconstruction period. "These provisions
born of the bitter sectional feelings engendered by the Civil War and the
Reconstruction period have no place in the jurisprudence of a nation since

Murray v. Louisiana, 163 U.S. 101 (1896) ; Smith v. Mississippi, 162 U.S. 592 (1896) ;
Gibson v. Mississippi, 162 U.S. 565 (1896); Bush v. Kentucky, 107 U.S. 110 (1882); Neal
v. Delaware, 103 U.S. 370 (1881) ; Virginia v. Rivers, 100 U.S. 313 (1880) ; Strauder v.

West Virginia, 100 U.S. 303 (1880). But see Amsterdam, supra note 48, at 843-82.
55 Civil Rights Act of 1964, 78 Stat. 241, 28 U.S.C.A. � 1447(d) (Supp. 1964).
56 Birmingham v. Crosskey, 217 F. Supp. 947 (N.D. Ala. 1963) ; Van Newkirk v.

District Attorney, 213 F. Supp. 61 (E.D.N.Y. 1963) ; Petition of Hagewood, 200 F. Supp.
140 (E.D. Mich. 1961) ; Rand v. Arkansas, 191 F. Supp. 20 (W.D. Ark. 1961) ; Hill v.

Pennsylvania, 183 F. Supp. 126 (W.D. Pa. 1960); Louisiana v. Murphy, 173 F. Supp.
782 (W.D. La. 1959); Rice v. Sioux City Memorial Park Cemetery, 102 F. Supp. 658
(N.D. Iowa 1952).
67 See Rachel v. Georgia, 342 F.2d 336 (5th Cir. 1965) ; Peacock v. City of Greenwood,

33 U.S.L. Week 2675 (5th Cir. June 22, 1965).
58 14 Stat. 558 (1867).
59 See Krieger, Local Prejudice and Removal of Criminal Cases From State to Federal

Courts, 19 St. John's L. Rev. 43 (1944) ; Note, Local Prejudice in Criminal Cases, 54
Harv. L. Rev. 679, 685-86 (1941).

80 Judiciary Act of 1911, 36 Stat. 1094. (Emphasis added.)
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united by three wars against foreign powers."61 It may be, however, that
the revisers erred in concluding that this situation no longer existed.
Another means to avoid a holding that judicial prejudice at trial is in

adequate to warrant removal would be to extend the time during which re

moval is permissible. Under the present act removal is impossible once

the trial begins.62 Extension would enable a defendant to base his conten

tion that he is unable to enforce his rights on both past experience and an

affirmative indication that the pattern remains unchanged. Such a com

promise might temper the fears of those who are reluctant to divest state

courts of all jurisdiction because of past error; it would allow removal

only where it is demonstrated that the state courts still refuse to correct

such errors.

STAYS OF STATE COURT PROCEEDINGS

Section 2283 of the Judicial Code provides:
A court of the United States may not grant an injunction to stay proceedings

in a state court except as expressly authorized by Act of Congress, or where

necessary in aid of its jurisdiction, or to protect or effectuate its judgments.63

This provision is almost as old as the country,64 and has been the subject of
much litigation. The federal courts had created numerous exceptions en

larging their authority until a halt was called in the case of Toucey v. New

York Life Ins. Co.65 There, the Court, speaking through Mr. Justice
Frankfurter, interpreted the predecessor of section 2283 as narrowly
limiting the power of federal courts to stay state proceedings. A vigorous
dissent criticized the Court's characterization of section 2283 as a

"sweeping" restriction on the federal courts, and suggested that the "All

61 28 U.S.C.A. � 1441 (1950) (Reviser's Note).
62 28 U.S.C. �� 1446(b) -(c) (1958).
(b) The petition for removal of a civil action or proceeding shall be filed within twenty

days after the receipt by the defendant, through service or otherwise, of iffljM
the initial pleading setting forth the claim for relief upon which such action or proceetog
is based, or within twenty days after the service of summons upon the defendant

if such initial pleading has then been filed in court and is not required to be served on

the defendant, whichever period is shorter. rpmnval
If the case stated by the initial pleading is not removable, a petition for remova

may b fiTed within twenty days after receipt by the defendant, ^^tom
otherwise of a copy of an amended pleading, motion, order or other pape -JromSK first bfascertained that the case is one whichV^&taS taK
(c) The petition for removal of a criminal prosecution may be filed at any time Deiore

trial.
63 28 U.S.C. � 2283 (1958). (Emphasis added.)
64 Judiciary Act of 1793, 1 Stat. 333.

65 314 U.S. 118 (1941).



1965] Between Rights and Remedies 931

Writs Statute"66 was contemplated as an express authorization under sec

tion 2283.

There is great uncertainty on just how "express" such express authoriza
tion must be. Insofar as civil rights cases are concerned generally, the
question is whether 42 U.S.C. � 1983 constitutes such an express authori
zation. It provides:

Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress.67

On its face, it would not appear to be an express authorization�if it were,
every statute bestowing a right to an equitable cause of action could
arguably be so interpreted. However, some lower federal courts have said
it is such an express authorization. The United States Court of Appeals
for the Third Circuit said in Cooper v. Hutchinson68 that section 1983 is
an express authorization within the meaning of section 2283. A district
court within that circuit subsequently followed that decision in Tribune
Review Publishing Co. v. Thomas.69 Neither court discussed the question;
each simply stated its conclusion in a single sentence without analysis. In
neither case, however, did the federal court actually stay the state judicial
proceeding. The Cooper court refused to act for reasons of judicial
restraint and comity. The Tribune Review court refused to act because it
found no deprivation of a constitutional right, privilege or immunity.
The United States Court of Appeals for the Seventh Circuit, however,

held section 1983 not to be an express authorization to stay state court

proceedings.70 In so holding the court did not analyze the issue, also
simply stating its conclusion in a single sentence. However, in a district
court case in the First Circuit, Judge Wyzanski carefully analyzed the na

ture of an express authorization under section 2283 and concluded that
such authorization must truly be express.71 He refused to accept the view

28 U.S.C. � 1651(a) (1958), which provides, in relevant part: "(a) The Supreme
Court and all courts established by Act of Congress may issue all writs . . . appropriatein aid of their respective jurisdictions . . . ."

67 Rev. Stat. � 1979 (1875), 42 U.S.C. � 1983 (1958).
68 184 F.2d 119, 124-25 (3d Cir. 1950).
69 153 F. Supp. 486, 490-91 (W.D. Pa. 1957).
70 Smith v. Village of Lansing, 241 F.2d 856, 859 (7th Cir. 1957).71 Island S.S. Lines, Inc. v. Glennon, 178 F. Supp. 292 (D. Mass. 1959).
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that the simple creation of an equitable remedy under section 1983 con

stituted authority from Congress to displace a state's judicial machinery.
The court said that any other interpretation would "ignore the history
and policy of the anti-injunction statute."72 Thus, the only analytical
decision construes the word "expressly" literally. This conclusion is borne
out by the extensive analysis of section 2283 in a labor law context by the

Supreme Court,73 and Judge Wyzanski's view was also followed by a

recent Fifth Circuit case holding that title II of the 1964 Civil Rights Act

is an express exception and implying that section 1983 is not.74

It is arguable that all classes of cases under the 1964 act are exceptions
to the express authorization requirements of section 2283. If, however,
the developing law concludes otherwise, the situation is compelling
enough to warrant further legislation.JThe argument for exceptions under

the 1964 act is as follows. Section 2283 is riot applicable to suits brought
by the United States. There is no express statutory provision removing
the United States from the bar of section 2283, but the Supreme Court

has held in Leiter Minerals, Inc. v. United States� that a suit brought by
the United States is a necessary exception, saying:
[T]here is, however, a persuasive reason why the Federal court's power to stay
State court proceedings might have been restricted when a private party was

seeking the stay but not when the United States was seeking similar relief.

The statute is designed to prevent conflict between Federal and State courts.

This policy is much more compelling when it is the litigation of private parties
-which threatens to draw the two judicial systems into conflict than when it

is the United States which seeks a stay to prevent threatened irreparable
injury to a national interest. The frustration of superior Federal interests

that would ensue from precluding the Federal Government from obtaining a

stay of State court proceedings except under the severe restrictions of 28 U.b.t.

sec. 2283 would be so great that we cannot reasonably impute such a purpose

to Congress from the general language of 28 U.S.C. sec. 2283 alone.76

As noted earlier, section 902 of the Civil Rights Act of 196477 gives the

Attorney General authority to intervene in lawsuits in which relief is

sought from denials of equal protection based on race, color, religion or

national origin. Where the Attorney General exercises that power, the

United States shall be entitled to the same relief as if it had instituted

�* 111. i3J.

73 Amalgamated Clothing Workers v. Richman Bros., 348 U.S. Sll (1955).
74 Dilworth v. Riner, 343 F.2d 226 (5th Cir. 1965).
75 352 U.S. 220 (1957).
76 Id. at 225-26.
11 78 Stat. 241, 42 U.S.C.A. � 2000a (1964).
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the action." Presumably the Letter doctrine would apply to such cases

and section 2283 would be no bar. Yet if the superior federal interest is so

important as to warrant this result in cases involving denials of equal pro
tection, it is at least arguable that Congress intended that interest to pre
vail in all such cases, whether or not the Attorney General actually in
tervenes in any given case. The Department of Justice made this argument
as an amicus curiae in the Fifth Circuit, but the court avoided ruling on

it.78 Even if the argument fails, there is a sound policy basis for the Con

gress explicitly to authorize stays in such cases in future legislation. Such
an authorization would provide an effective, although not a total, remedy.

ENJOINING THE EXECUTION OF STATE STATUTES

Removing the bar of section 2283 alone will not solve the problem.
Destruction of that barrier would merely give the courts the power to

stay harassing criminal prosecutions�it would not compel them to exer

cise that power. The federal courts have long followed a tradition of judi
cial restraint when it comes to interference with the states. Although this
judge-made policy of restraint has developed with respect to the enjoining
of prospective prosecutions under state statutes or ordinances, if the
prohibition on staying pending proceedings were lifted, the principles
governing the enjoining of prospective proceedings would still be appli
cable to the staying of existing ones.

One means of denying access to this traditional escape route would be
through the enactment of a statutory waiver of the judicial requirement
that aggrieved parties first seek vindication of their rights in the state
court system. This was done in the 1957 voting rights legislation: "The
district courts of the United States shall have jurisdiction of proceedings
instituted pursuant to this section and shall exercise the same without re
gard to whether the party aggrieved shall have exhausted any administra
tive or other remedies that may be provided by law."79 Like language
was incorporated in the Public Accommodations title of the Civil Rights
Act of 19 64,80 and it has been held to vitiate the general rule of noninter
ference with state criminal proceedings.81

78 Dilworth v. Riner, 343 F.2d 226, 231 n.2 (5th. Cir. 1965).
79 Civil Rights Act of 1957, 71 Stat. 637, 42 U.S.C. � 1971(d) (1958).80 Section 207(a), 78 Stat. 241, 42 U.S.C.A. � 2000a-6 (1964):
&L^� ***** ITV* *f,.United States shall have jurisdiction of proceedingswttW t^5"^ ^� ! SU�Wet and Sha11 exercise the same without regard to

� � vf aggrl?Ye? shaI1 have exhausted any administrative or other remediesmat may be provided by law.
81 Dilworth v. Riner, 343 F.2d 226, 233 (5th Cir. 1965).
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It is at least arguable that the general rule should also be applied to

prosecutions motivated by hostility to civil rights activity. The reluctance
to interfere with state prosecutions is based on the principle of comity
between state and federal courts which derives from the dictates of

federalism. Rights are not thought to be sacrificed by adherence to the
doctrine because the federal right involved in the state court proceeding
can ultimately be protected by review in the Supreme Court. However, this
policy against interference is not one of statutory derivation since it is
based on a policy of "comity" and it is "not a rule distributing power as

between the state and federal courts."82 It is a rule subject to exceptions
in cases where adherence to it would result in genuine injury.83 Some

courts have even suggested that where prosecutions are used to threaten

punishment of attempts to assert or exercise civil rights, the potential in
jury is great enough to justify an exception to the rule of comity,84 and

the Supreme Court has recently held, in a civil rights context, that prose
cutions aimed at punishing attempts to exercise first amendment rights
bode a potential injury great enough to justify such an exception.85 No

less an injury results from state harassment of those who seek to exer

cise the actual rights, as distinguished from using protected forms of per
suasion.

Yet another assumption underlies the federal courts' decision not to

interfere with the state criminal process�the federal right is thought to be

protected, not just by review in the Supreme Court, but in the state

court system itself, since state courts also have a responsibility to protect
federal rights. The case most clearly articulating the doctrine of comity,
Douglas v. City of Jeannette,*6 makes this point the basis of its decision.

There, Jehovah's Witnesses were threatened with prosecution under a

82 Fay v. Noia, 372 U.S. 391, 425 (1963).
83 Denton v. City of Carrollton, 235 F.2d 481 (5th Cir. 1956) ; see, e.g., Douglas v.

City of Jeannette, 319 U.S. 157, 163 (1943) :

rClourts of equity . . . should . . . refuse to interfere with or embarrass threatened

oroceedings in state courts save in those exceptional cases which call for the interposi

tion of a court of equity to prevent irreparable injury which is clear and imminent,

and equitable remedies infringing this independence of the states-though they might

otherwise be given-should be withheld if sought on slight or inconsequential grounds

See also Ponzi v. Fessenden, 258 U.S. 254, 260 (1922), to the effect that an accused shouW

not be permitted to use the machinery of one sovereignty to obstruct his trial in ue

courts of the other, unless the necessary operation of such machinery prevents his having

^ 84ir�.gfMorrison v. Davis, 252 F.2d 102 (Sth Cir.), cert, denied, 356 U.S. 968 (1958).
85 Dombrowski v. Pfister, 85 Sup. Ct. 1116 (1965).
86 319 U.S. 157 (1943).
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municipal licensing ordinance which the city sought to apply against
their efforts to sell various religious material.87 The Court found no

grounds for equitable relief despite the admitted unconstitutionality of

the threatened prosecutions :

The power reserved to the states under the Constitution to provide for the

determination of controversies in their courts may be restricted by federal dis
trict courts only in obedience to Congressional legislation in conformity to the

judiciary Article of the Constitution. Congress, by its legislation, has adopted
the policy, with certain well defined statutory exceptions, of leaving generally to

the state courts the trial of criminal cases arising under state laws, subject to
review by this Court of any federal questions involved.88

The Court then announced its judgment that the congressional policy
was sound on the ground that remedies for violations of constitutional

guarantees are readily available during any criminal trial in the state

court and that

the arrest by the federal courts of the processes of the criminal law within the

states, and the determination of questions of criminal liability under state law

by a federal court of equity, are to be supported only on a showing of danger
of irreparable injury "both great and immediate."89

The Court then stated its basic premise�that interference was not war

ranted because the State of Pennsylvania would obey the law as laid
down by the Supreme Court:

There is no allegation here and no proof that respondents would not, nor can
we assume thai they will not, acquiesce in the decision of this Court holding the

challenged ordinance unconstitutional as applied to petitioners. ... In any
event, an injunction looks to the future. . . . And in view of the decision rendered
today in Murdoch, v. Pennsylvania . . . [invalidating convictions under the
same ordinance as that involved in Douglas] , we find no ground for supposing that
the intervention of a federal court, in order to secure petitioners' constitutional
rights, will be either necessary or appropriate.90

The central assumption here is that state officials and courts will act con
stitutionally. Whatever its merit elsewhere, that principle is demonstrably

87 In Douglas, the threat to enforce the ordinance was motivated by a desire to prevent
altercations arising from the hostility of the local citizens to the derogatory remarks made
by the Witnesses about the Catholic Church. Id. at 171-72 (Jackson, J., concurring). Con
sider the analogy to arrests of demonstrators by Southern police motivated ostensibly by a

like desire, i.e., to prevent violent or disorderly response to the exercise of a valid right.
88 Id. at 162-63.
89 Id. at 163-64.
90 Id. at 165. (Emphasis added.)
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inapplicable to civil rights cases. One egregious example has been dis
cussed earlier.91 The Supreme Court considered the alleged legal justi
fication of the arrests of the Jackson Freedom Riders so unwarranted
and the issue of the constitutionality of the segregation ordinance so friv
olous that they did not even require consideration by a three-judge
court.92 Yet those arrested were convicted and their convictions were

affirmed on every level of the state system.93 In view of the demonstrated
reluctance of some Southern courts to follow decisions of the Supreme
Court, federal district courts should hesitate to follow the abstention

doctrine in civil rights cases.

The Freedom Rider cases illustrate another aspect of civil rights pro
cedure that merits consideration. The impact of the Supreme Court's de

cision that the three-judge court was improvidently convened is not yet
fully developed. As more and more law is built up in the civil rights
field�and more and more subtle state legislative gambits are exposed as

discriminatory and therefore invalidated�it is likely that any defense

asserting the constitutionality of state legislation will be more readily
treated as frivolous. As a result, where the enjoining of the prospective en

forcement of a state statute is sought, the requirement that a three-judge
court be convened will become less and less important.94 The significance
of this would not be so much in the composition of the courts deciding the

case as in the route of appeal. An appeal from the statutory three-judge
court lies in the Supreme Court of the United States.95 An appeal from a

single-judge district court is reviewable by the appropriate federal court

of appeals.96 Such appeals can be pursued more speedily. In addition, the

courts of appeals have shown a greater willingness than the Supreme Court

to give full and effective relief and to find the abstention doctrine less

91 See pp. 921-22 supra.
�2 Bailey v. Patterson, 369 U.S. 31 (1962).
93 Knight v. State, 248 Miss. 850, 161 So. 2d 521 (1964) ; Farmer v. State, 161 So. 2d 159

(Miss. 1964) ; Thomas v. State, 160 So. 2d 657 (Miss. 1964).
94 28 U.S.C. � 2281 (1958) establishes the requirement for a three-judge court in such

cases:

An interlocutory or permanent injunction restraining the enforcement, operation or

execution of any State statute by restraining the action of any officer of such State m the

enforcement or execution of such statute or of an order made by an administrative

board or commission acting under State statutes, shall not be granted by any district

court or judge thereof upon the ground of the unconstitutionality of such statute

unless the application therefor is heard and determined by a district court of three

judges under section 2284 of this title.

�5 28 U.S.C. � 1253 (1958).
�� 28 U.S.C. � 1291 (1958).
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applicable to civil rights cases�especially in the Fifth Circuit where
such holdings are most valuable.97

A further factor inhibiting the lower federal courts deserves considera
tion. The Douglas rule, although often loosely characterized as absten

tion, is, as we have seen, a policy peculiarly relating to the avoidance of
interferences with state criminal proceedings. The more conventional ab
stention doctrine�the rule of Railway Comm'n v. Pullman Co.98�usually
applies in civil cases. However, it has been applied in civil rights cases and
has resulted in needless delay. The Pullman doctrine is the articulation
of the policy that the federal courts will abstain from determining the

constitutionality of state statutes or local ordinances where there is the

possibility that the state courts may erase the federal question by deciding
the case on state law grounds. It is doubtful whether this consideration is
appropriate in civil rights cases where the state decision is readily predict
able. Even if it is applicable no harm would follow if the doctrine were

to be limited in civil rights cases. Application of the Pullman rule does
not require a dismissal of the federal action. The district court generally
retains jurisdiction in the case and simply remits the parties to the state
tribunals for interpretation of the state statute involved.99 Hence, there
is no question of power in the federal court; there is only the question of
eliminating an intervening step where it is found to be needless. And it is
arguable that the sending of civil rights litigants to some state courts is
fruitless:

Under the Pullman doctrine a Negro who starts in the federal court soon finds
himself in the state court and his journey there may not only be weary and
expensive but also long and drawn out. There will be no inclination to expedite
his case. The whole weight of the status quo will be on the side of delay and
procrastination.100

97 See, e.g., Morrison v. Davis, 252 F.2d 102, 103 (5th Cir.), cert, denied, 356 U.S. 968
(1958); Browder v. Gayle, 142 F. Supp. 707, 713 (M.D. Ala.), aff'd, 352 U.S. 903 (1956)
(per curiam). See also City of Houston v. Dobbs Co., 232 F.2d 428 (5th Cir. 1956) ; Denton
v. City of Carrollton, 235 F.2d 481 (5th Cir. 1956).

98 312 US. 496 (1941).
99 See England v. Louisiana State Bd. of Medical Examiners, 375 U.S. 411, 424 (1964)

(Douglas, J., concurring). Despite the fact that the federal court putatively retains
junsdiction, the litigant must proceed cautiously in the state courts or he may find that
the federal court will subsequent^ totally abstain. See England v. Louisiana State Bd. of
Medical Examiners, supra; NAACP v. Button, 371 U.S. 415 (1963).100 England v. Louisiana State Bd. of Medical Examiners, supra note 99, at 435 (DouglasJ, concurring). See also Bailey v. Patterson, 199 F. Supp. 595, 616 (S.D. Miss. 1961) (Rives'J-, dissenting). '
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The most effective solution to the Pullman and Douglas problems
may be the enactment of a statutory waiver of any requirement that state
remedies be exhausted, at least in certain defined classes of civil rights
cases. Such a provision already exists with respect to voting rights
suits.101
It may also be possible to construct legislative provisions that would

guarantee prospective protection against police interference with demon

strations, under putatively nonracial statutes. The Supreme Court de
cision in the case growing out of the Jackson Freedom Rides would

appear to authorize immediate relief to avoid statutes plainly aimed at

accomplishing unconstitutional ends in a race relations context.102 The

Court has also held that abstention is not to be applied with respect to
statutes which are prima facie void infringements of first amendment

rights.103 The use of otherwise valid statutes, however, still presents a sig
nificant problem. For example, Virginia's attack on the NAACP Legal
Defense and Educational Fund, finally overcome in NAACP v. Button,104
oscillated among various state and federal courts for over six years be

fore the Supreme Court reached a final decision on the merits. The Button

case also illustrates the inapplicability of the central premise justifying
principles of abstention, exhaustion and the like�that state courts and

legislatures will always obey the mandate of the Supreme Court on ques

tions of constitutional law.105

CIVIL WRONGS UNDER 42 U.S.C. �� 1983 AND 1985(3)

Aggrieved persons are given remedial rights against the lawless actioi

of public officials by 42 U.S.C. � 1983106 and against that of private per

sons by 42 U.S.C. � 1985 (3).107 The latter remedy has proven virtually

101 Rev. Stat. � 2004 (1875), 42 U.S.C. � 1971(d) (1958).
102 Bailey v. Patterson, 369 U.S. 31 (1962).
103 Dombrowski v. Pfister, 85 Sup. Ct. 1116 (1965).
104 371 U.S. 415 (1963).
105 See Virginia v. NAACP, 8 Race Rex. L. Rep. 1145 (Richmond Ch. Ct., June u

1963).
ios Rev. Stat. � 1979 (1875), 42 U.S.C. � 1983 (1958):
Every person who, under color of any statute, ordinance regulation, custom, or

usage, of any State or Territory, subjects, or causes to be subjected, any citizen of tie

United States or other person within the jurisdiction thereof to the deprivation. of any

rights, privileges, or immunities secured by the Constitution and laws, shall be hable to

theT party injured in an action at law, suit in equity, or other proper proceeding for

redress
iot Rev. Stat. � 1980 (1875), 42 U.S.C. � 1985(3) (1958):
(3) Depriving persons of rights or privileges. .

,

If two or more persons in any State or Territory conspire or go in d guise on.Jte
highway or on the premises of another, for the purpose of depriving, either directly
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useless;108 the former has had only limited utility in redressing wrongs
after the fact.109

It may be that section 1983 would be more valuable if the general
equitable principles barring injunctive relief against anticipated wrongs
could be modified to allow prospective relief against police interference
with a specific activity.110 Another possible rejuvenating change would be
to expand the concept of class actions brought under section 1983 so as

to allow class actions even where discriminatory behavior is not proscribed
by law. Members of a class should be able to join together to combat situa
tions where a valid law is maladministered.111

Again, the adoption of a statutory waiver of the requirement of ex

haustion of state remedies akin to that existing in voting rights cases112
would be a step forward in this area. Some courts have said that the
civil rights acts create independent causes of action which may be heard
without regard to the complainant's pursuit of state remedies.113 Analysis
indicates, however, that this has been uniformly held only where legal,
rather than equitable, relief was sought. Where an injunction against state
officials is requested, the courts have looked to whether the action com-

or indirectly, any person or class of persons of the equal protection of the laws, or of
equal privileges and immunities under the laws; or for the purpose of preventing or

hindering the constituted authorities of any State or Territory from giving or securing
to all persons within such State or Territory the equal protection of the laws; or if
two or more persons conspire to prevent by force, intimidation, or threat, any citizen
who is lawfully entitled to vote, from giving his support or advocacy in a legal
manner, toward or in favor of the election of any lawfully qualified person as an elector
for President or Vice President, or as a member of Congress of the United States;
or to injure any citizen in person or property on account of such support or advocacy ;
in any case of conspiracy set forth in this section, if one or more persons engaged
therein do, or cause to be done, any act in furtherance of the object of such conspiracy,
whereby another is injured in his person or property, or deprived of having and
exercising any right or privilege of a citizen of the United States, the party so injured
or deprived may have an action for the recovery of damages, occasioned by such
injury or deprivation, against any one or more of the conspirators.
108 See, e.g., Collins v. Hardyman, 341 U.S. 6S1 (1951).
109 See, e.g., Monroe v. Pape, 365 U.S. 167 (1961).
110 Compare Douglas v. City of Jeannette, 319 U.S. 157, 163-65 (1943), with Murdock

V.Pennsylvania, 319 U.S. 105, 117 (1943). These problems are indicated in the eight-year
course of litigation between the NAACP and the State of Alabama. See, e.g., NAACP v.

Gallion, 290 F.2d 337 (5th Cir. 1961), vacated, 368 U.S. 16 (1961); NAACP v. Flowers,
217 F. Supp. 70 (M.D. Ala. 1963).

111 See Willie v. Harris County, 202 F. Supp. 549, 555 nn.2 & 3 (S.D. Tex. 1962)
(comparing cases) .

112 Rev. Stat. � 2004 (1875), 42 U.S.C. 1971(d) (1958).
113 E.g., Monroe v. Pape, 365 U.S. 167 (1961).
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plained of is sought to be justified under state law, and to the nature of

the state judicial or administrative remedy available, in determining
whether relief should be granted114 or refused.115 Unless the legal and
factual situation is clear, with no question of interpretation of state law,116
the pursuit of state remedies will be required. These decisions reflect the

familiar concept that equitable relief should be given only where there is

no adequate remedy at law. It is questionable whether this maxim really
applies, however. These cases deny equitable relief in the federal court
because there is a remedy at law in the state court. But there is no ade

quate remedy at law in the federal court itself and it is at least arguable
that the federal equity court is to look only to its own law side�not across

sovereignties�in determining whether relief is warranted.117

Turning to the remedy of money damages provided by section 1983,
we find at least the promise of a more effective remedy. Although some

courts118 had followed the specific intent requirement of Screws v. United

States,119 holding in effect that no cause of action was made out where

the police had intended only to harm the complainant rather than violate

his constitutional rights, the 1961 case of Monroe v. Pape120 apparently
liberalized this strict interpretation. The Court in Monroe stated:

In the Screws case we dealt with a statute that imposed criminal penalties
for acts "wilfully" done. We construed that word in its setting to mean the

doing of an act with "a specific intent to deprive a person of a federal right.

325 U.S. 103. We do not think that gloss should be placed on sec. 1979 [sec

tion 1983] which we have here. The word "wilfully" does not appear in sec. 1979.

Moreover, sec. 1979 provides a civil remedy, while in the Screws case we dealt

with a criminal law challenged on the ground of vagueness. Section 1979 should be

read against the background of tort liability that makes a man responsible for

the natural consequences of his actions.121

Although there has been no marked increase in successful lawsuits since

Monroe, the Court has at least created a potentiality for such by disavowing
the specific intent requirement.
A frequently proposed method of making section 1983 more mean-

H4 McNeese v. Board of Educ, 373 U.S. 668 (1963).
H5 Harrison v. NAACP, 360 U.S. 67 (1959).
lis McNeese v. Board of Educ, 373 U.S. 668, 674 (1963).
U7 See Alabama Pub. Serv. Comm'n v. Southern Ry., 341 U.S. 341, 359-60 (1951)

(dissenting opinion).
lis E.g., Dye v. Cox, 125 F. Supp. 714 (E.D. Va. 1954).
H9 325 U.S. 91, 101 (1945).
120 365 U.S. 167 (1961).
121 Id. at 187.
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ingful is to make governmental subdivisions�at least in some restricted
situations�liable in damages for the acts of their officers. The goal sought
to be achieved by this change is two-fold: first, it would give a real

remedy to the injured person who might otherwise have only a hollow

victory over a judgment-proof policeman; and, second, it would compel
local governments to demand compliance with the law by their employees.
The Supreme Court in Monroe held that "Congress did not undertake

to bring municipal corporations within the ambit of section 1983. "122

While the original enactment of this section was before the Congress, the
Senate had approved a provision authorizing relief against cities, counties
or parishes in certain selected cases, such as where a mob burns a home

or other buildings or engages in whippings, scourgings or killings. The
Senate provision would have then subrogated the municipality to the

plaintiff's right to recover damages from the actual wrongdoers. The pro
vision was dropped, however, because the House, viewing it as beyond
the constitutional power of Congress, would not accept it.123 The ques
tion was not before the Court in Monroe but it hinted that it might uphold
such a statute: "The question of the constitutional power of Congress to

impose civil liability on municipalities was vigorously debated with

powerful arguments advanced in the affirmative."124
Section 1983 then does in fact have potential as an effective remedy.

Section 1985(3), on the other hand, offers no such hope. A key reason is
that it has been construed as a direct remedy aimed only at the Ku Klux
Klan. Thus, in Collins v. Hardyman125 the Supreme Court viewed section
1985(3) (then 8 U.S.C. � 47(3)) as directed exclusively against a con

spiracy so massive as to displace state law�as directed against, in effect,
the original Klan and nothing else:

We do not say that no conspiracy by private individuals could be of such
magnitude and effect as to work a deprivation of equal protection of the laws,
or of equal privileges and immunities under laws. Indeed, the post-Civil War
Ku Klux Klan, against which this Act was fashioned, may have, or may
reasonably have been thought to have, done so. It is estimated to have had a

membership of around 550,000, and thus to have included "nearly the entire
adult male white population of the South." It may well be that a conspiracy,
so far-flung and embracing such numbers, with a purpose to dominate and set at
naught the "carpetbag" and "scalawag" governments of the day, was able
effectively to deprive Negroes of their legal rights and to close all avenues of

122 Ibid.
123 Id. at 190.
124 Ibid.
125 341 U.S. 651 (1951).
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redress or vindication, in view of the then disparity of position, education and

opportunity between them and those who made up the Ku Klux Klan.126

Moreover, relief under the section has been further weakened by the

judicial imposition of a requirement that the plaintiff must make a showing
of "intentional and purposeful discrimination."127 In interpreting this

standard, the Court dismissed a complaint filed under sections 1983 and

1985(3) which alleged unlawful acts denying the equal protection of the

laws by state officials:

The unlawful administration by state officers of a state statute fair on its

face, resulting in its unequal application to those who are entitled to be treated

alike, is not a denial of equal protection unless there is shown to be present
in it' an element of intentional or purposeful discrimination. This may appear

on the face of the action taken with respect to a particular class or person,

or it may only be shown by extrinsic evidence showing a discriminatory design
to favor one individual or class over another not to be inferred from the action

itself.128

The dissenters agreed, but argued that the complaint should not be

dismissed: "[Plaintiff] should be allowed the opportunity to make that

showing no matter how thin his chances of success may seem."129

The great preponderance of section 1985(3) complaints are usually
dismissed on the ground that intentional and purposeful discrimination
has not been shown. The determination of what precise factual allega
tions must be made to avoid a finding of insufficiency can only be left tc

conjecture and future cases.

In addition, it is rather difficult to discover whose conduct is proscribec
by section 1985(3). The Collins definition of an appropriate conspiracy

would appear to render a nullity what was seemingly a patent attemp

by the Congress to include private persons. The Collins conspiracy mus

be one so pervasive as to prevent the enforcement of the equal protectioi
of the laws by the state. There could be no such conspiracy withou

participation by state officials. Yet where state officials and pnvati

persons combine, the latter are viewed as acting under color of law an.

are brought under section 1983.130 Under the Collins interpretation, ther

would therefore seem to be no class of persons reachable under sectio:

126 Id. at 662. (Footnotes omitted.)
1E7 Snowden v. Hughes, 321 U.S. 1, 8 (1944).
128 ibid.
129 Id. at 19. �. ,

130 see eg, Picking v. Pennsylvania R.R., 151 F.2d 240 (3d Cir. 1945), cert.

332 U.S. '776 (1947); Valle v. Stengel, 176 F.2d 697 (3d Cir. 1949).
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1985(3) that could not be reached under section 1983. If the Collins case

accurately reflects congressional intent in enacting section 1985(3), one
wonders why Congress enacted the section at all.

Finally, the scope of section 1985(3) has defined constitutional limits.
It can only reach "federal rights" deriving from the Constitution, as dis

tinguished from rights protected by the fourteenth amendment from state

interference. Collins did not reach the question of the constitutionality of
section 1985(3); it treated only the legislative intent of Congress in

enacting it. The majority expressly disavowed the notion, suggested by
the dissenters, that it was construing the statute narrowly to save its
constitutionality under the fourteenth amendment. It held that Congress
simply did not intend to apply the statute to private persons generally.
It thus became irrelevant to determine in what specific cases Congress
could validly legislate. If changes in section 1985(3) are proposed, how
ever, it will be necessary to pinpoint the types of rights which the federal
government can directly protect from private interference.131 Current
events suggest that any renovation of section 1985(3) should focus on

changes which would render amenable to civil suit members of con

spiracies to crush valid civil rights demonstrations.

DECLARATORY JUDGMENTS

Declaratory judgments can be a useful weapon in the arsenal of the
civil rights lawyer, because, unlike the other remedies heretofore dis
cussed, there is no inherent weakness in the jurisdictional statutes them
selves.132 Often the difficulty in convincing a court to consider the merits
in a declaratory judgment suit flows from the principle of abstention and
the other procedural barriers already examined. The declaratory judg
ment statute has been used successfully in a number of areas, however,

131 See Motes v. United States, 178 U.S. 4S8 (1900) ; Logan v. United States, 144 U.S.
263 (1892); United States v. Cruikshank, 92 U.S. S42 (1875); United States v Beaty
288 F.2d 653 (6th Cir. 1961).
132 2 8 U.S.C. �� 2201-02 (1958):
� 2201. Creation of remedy.
In a case of actual controversy within its jurisdiction, except with respect to Federaltoes, any court of the United States, upon filing of an appropriate pleading, maydeclare the rights and other legal relations of any interested party seeking such decla-
hZVf �5 R� furlhfVeljef is or c�uld be sought. Any such declaration shall

� 2202 Furtie^relief6 * Judgment or decree and shall be reviewable as such.

"e.fssary or proper relief based on a declaratory judgment or decree may be
111 I ' J\ reasonable notice and hearing, against any adverse party whose rightsnave been determined by such judgment.
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including suits for the desegregation of hospitals and public facilities,133
and suits seeking to have state statutory provisions which are prima facie
invalid declared unconstitutional.134 The only caveat concerning declara

tory judgments is that the extent to which courts will declare a plaintiff's
right to be free from prosecution under a criminal statute or ordinance
which is prima facie valid is unclear.135

Governmental Judicial Remedies

Now that all three branches of the federal government have unequivo
cally declared support for the goals of the civil rights movement, the

struggle in the courts should more and more involve the participation
of the federal government. The individual must often still seek his own

relief�especially where he is the victim of harassing state criminal

prosecutions�but the remedies available to the Department of Justice,
for example, are becoming increasingly important.

FEDERAL CRIMES

As with civil remedies, a line must be drawn between criminal statutes

aimed at private persons and those aimed at state officials or others acting
under color of law.136 The most significant criminal statute affecting the

deprivation of rights by private individuals is 18 U.S.C. � 241,137 the

provision invoked in connection with the shooting of Lemuel Penn and

133 Simkins v. Moses H. Cone Memorial Hosp., 323 F.2d 959 (4th Cir. 1963) ; Baldwin

v. Morgan, 251 F.2d 780 (1958), appeal from trial on remand, 287 F.2d 750 (Sth Cir. 1961)

(segregated railroad waiting room) .

.

134 See, e.g., Watson v. City of Memphis, 373 U.S. 526 (1963) (public recreational

facilities)'; Simkins v. Moses H. Cone Memorial Hosp., supra note 133; Pryor v. Pomer,

6 Race Rel. L. Rep. 1098 (1961) (racial referrals by state employment service) ; Baldwin

v. Morgan, supra note 133.

135 See Darby v. Daniel, 168 F. Supp. 170, 195 (S.D. Miss. 1958) (champerty and

maintenance statutes).
136 See note 131 supra and accompanying text.

137 18 U.S.C. � 241 (1958) provides:
If two or more persons conspire to injure, oppress, threaten or intimidate any

citizen in the free exercise or enjoyment of any right or privileges secured to him

by the Constitution or laws of the United States, or because of his exercising the

SaTfe;two or more persons go in disguise on the highway, or on the premises of

another, with intent to prevent or hinder his free exercise or enjoyment of any nght

or pr
Th

both
"iS^VeTne^ot more than $5,000 or imprisoned not more than ten years, or
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the Philadelphia, Mississippi murders. Also relevant is 18 U.S.C. � 594,138
although it has been virtually unused.
Prosecutions for conspiracy under section 241 are restricted to the

protection of certain rights only�i.e., those "secured" by federal laws or

the Constitution.139 In order to make section 241 more responsive to

present needs it may be desirable to amend the statute to enumerate the

specific "federal rights" that are infringed by the suppression of demon

strations or the intimidation of demonstrators.

However, these "secured" rights do not include those which are merely
"protected" from state interference by the due process clause of the
fourteenth amendment, including those provisions of the Bill of Rights
thereby made applicable to the states.140 In evaluating the rights which

Congress can "secure" against interference by private individuals, the
Court has said:
Decisions of this Court have established that this category includes rights which

138 18 U.S.C. � 594 (19S8) provides:
Whoever intimidates, threatens, coerces, or attempts to intimidate, threaten, or

coerce, any other person for the purpose of interfering with the right of such other
person to vote or to vote as he may choose, or of causing such other person to
vote for, or not to vote for, any candidate for the office of President, Vice President,
Presidential elector, Member of the Senate, or Member of the House of Representatives,
Delegates or Commissioners from the Territories or Possessions, at any election held
solely or in part for the purpose of electing such candidate, shall be fined not more

than $1,000 or imprisoned not more than one year, or both.
139 See United States v. Cruikshank, 92 U.S. 542, 559 (1875). These rights include:

(1) the right of access to the seat of the government and to the seaports, subtreasuries,
land office, and courts of justice in the several states;

(2) the right to demand protection of the federal government on the high seas or abroad;
(3) the right of assembly and privilege of the writ of habeas corpus;
(4) the right to use the navigable waters of the United States ;
(5) rights secured by treaty;
(6) the right to pass freely from state to state;
(7) the right to petition Congress for a redress of grievances ;
(8) the right to vote for national officers;
(9) the right to enter public lands;
(10) the right to be protected against violence while in the lawful custody of a United

States Marshal;
(11) the right to inform the United States authorities of violations of its laws;
(12) the right to carry on interstate commerce;
(13) the right to use municipal streets and parks for the dissemination of information

concerning provisions of a federal statute and to assemble peacefully thereon for dis
cussion of the advantages and opportunities offered by such act.

The Constitution of the United States of America 1077-79 (Small & Jayson ed. 1964).
140 United States v. Williams (I), 341 U.S. 70, 75-76 (1951).
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arise from the relationship of the individual and the Federal Government.
On the other hand, we have consistently held that the category of rights which
Congress may constitutionally protect from interference by private persons
excludes those rights which the Constitution merely guarantees from inter
ference by a State.141

The complementary criminal statute, imposing criminal liability on

state officers who deprive others of rights secured or protected by the
Constitution is section 242.142 This section embraces the full range of
fourteenth amendment rights.143 These rights are not "secured" because
they are inherent in the nature of a democratic society.144 But they are

"protected" from state interference by the Constitution:

The right to the enjoyment of life and liberty is a fundamental or natural

right, and is not derived from nor created by the Federal Constitution. . . .

Nevertheless, the 14th Amendment was designed to safeguard and protect the
individual against the deprivation without due process of law of those rights
by the State rather than to create new rights in the individual. Sec. 52 of
Title 18 [section 242] does not merely undertake to protect rights which are

derived from the Federal Constitution but it undertakes to protect and make
secure any rights secured or protected by the Federal Constitution and laws,
and to that end makes criminal the wrongful deprivation of any rights that
are secured or protected by the Constitution or laws of the United States.

Clearly the right to be secure in one's person and to be immune from illegal
arrest and battery, or the rights not to be deprived of life or liberty without
due process of law, and the right to enjoy the equal protection of the laws, are

rights "secured or protected" by the Constitution of the United States, and this

ground of the demurrer was not tenable.145

However, this statute too has been invoked with only minimal success.
Aside from the inherent difficulty of obtaining indictments or convictions
for crimes against civil rights workers, the construction of the word "wil

fully" by the Supreme Court in Screws has imposed a difficult burden of

proof on the prosecution.

"i Id. at 77.
i*2 18 U.S.C. � 242 (1958) provides:
Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully

subjects any inhabitant of any State, Territory, or District to the deprivation of any

rights, privileges, or immunities secured or protected by the Constitution or laws of

the United States, or to different punishments, pains, or penalties, on account of such
inhabitant being an alien, or by reason of his color, or race, than are prescribed for

the punishment of citizens, shall be fined not more than $1,000 or imprisoned not

more than one year, or both.
"3 Williams v. United States (II), 341 U.S. 97 (1951).
i*4 United States v. Cruikshank, 92 U.S. 542 (1875).
"5 Screws v. United States, 140 F.2d 662, 664 (Sth Cir. 1944), rev'd on other grounds,

325 U.S. 91 (1945).
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In order to save the constitutionality of section 242, the Court in Screws
construed "wilfully" as requiring "a purpose to deprive a person of a

specific constitutional right."146 The decision has been roundly criticized
as emasculating section 242.147 However, the Court expressly disavowed
the idea that the defendant must be "thinking in constitutional terms"
when he commits the deprivation.148 In the final analysis the case law is
so sparse that it is difficult to assess the precise weight to be given to
Screws. The proposals for liberalizing the Screws doctrine center around
the idea of a statutory "spelling out" of the specific rights protected by
section 242.149 This would put local police on notice, and the so-called
specific intent requirement would not be needed to prevent the statute
from being declared void for vagueness. One problem is that many
of the proposed specific "rights" are couched in terms of the general
elements of due process and hence would still, under Screws, require use
of the word "wilfully" and a finding of the requisite criminal purpose.
Specific acts or conduct, not legal conclusions, are what is required in
any enumeration of rights protected by section 242. But the kinds of acts
that pose the major problem in civil rights cases are more difficult to
specify. The rights most essential to the direct action movement are the
rights to protection by local police, to freedom of assembly and speech
and to demonstrate in support of equal protection.

protection of witnesses or parties

Even if the lower federal courts should be made more effective forums
for redressing civil rights grievances, another problem remains�protec
tion of witnesses or parties to such proceedings. The potential danger is
most acute with respect to the "innocent bystander." Although one who
has a history of civil rights activity has something of a protective
mantle, in the sense that the ability to connect violence against him with
a purpose to violate civil rights laws is usually not a burdensome task,
it is more difficult to grant such protection to one whose civil rights are
violated, but who does not have the "activist" connection upon which a

finding of an intent to violate his civil rights can be predicated. The
power of the Attorney General to seek protective injunctions against stateofficers or private citizens where he has reason to believe that they are

146 325 U.S. at 101.
147 See, e.g., 5 1961 U.S. Comm'n on Crvn, Rights Report 47-52
148 325 U.S. at 106.
149 See 5 1961 U.S. Comm'n on Crvn. Rights Report 112-13 (recommendations).
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threatening the physical security or economic well-being of a party or

prospective witness in a civil rights proceeding is far from clear. The sole

attempt to obtain such relief was in the case of a witness in a government
voting rights suit�and that was unsuccessful.150 The Attorney General
does have a criminal remedy available to punish such threats,151 but
criminal remedies have proven notably ineffective in the emotion-charged
area of civil rights. They operate only after the fact, and are of little help
to those threatened by possible violence. The justification for them is that

they will serve as a deterrent against future intimidation of witnesses. Yet

the deterrent value of a criminal sanction which is seldom invoked success

fully is somewhat doubtful.

Legislation to correct this deficiency might fall into two categories.
First, it may be desirable to extend the existing remedy of injunctive
relief for the protection of parties or witnesses in voting rights cases to

all civil rights cases in federal courts. Second, it may be useful to provide
both criminal and injunctive relief for acts directed against parties or

witnesses in civil rights cases in the state courts�at least in those cases

involving a federal question.

CIVIL powers of the attorney general

Before the adoption of the Civil Rights Act of 1964, the power of the

Attorney General to institute civil litigation was extremely limited. He

could seek to enjoin certain interferences with voting rights.152 There was

150 United States v. Board of Educ, 332 F.2d 40 (5th Cir. 1964).
151 18 U.S.C. � 1503 (1958) is the relevant criminal provision:
Whoever corruptly, or by threats or force, or by any threatening letter or communica

tion, endeavors to influence, intimidate, or impede any witness, m any court ot me

United States or before any United States commissioner or other committing magistrate,

or any grand or petit juror, or officer in or of any court of the United States, or officer

who may be serving at any examination or other proceeding before any Unitea

States commissioner or other committing magistrate, in the discharge of his duty, or

injures any party or witness in his person or property on account of his attending or

having attended such court or examination before such officer, com�

other committing magistrate, or on account of his testifying or having testified to any

matter pending therein, or injures any such grand or petit juror in his perso o

property on account of any verdict or indictment assented to by him, or on account

I Ms being or having been such juror, or injures any ^ch officer � ^
other committing magistrate in his person or property on account of ^P^0�
of his official duties, or corruptly or by threats or force or by any ^teung etter

or communication, influences, obstructs, or impedes, or endeavors to influence, oiwmraj
or impX the due administration of justice, shall be fined not more than $5,000 or

imprisoned not more than five years, or both.

152 REv. Stat. � 2004 (1875), 42 U.S.C. � 1971(c) (1958) reads in part:

[T]he Attorney General may institute for the United
^

States, or in the, name o the

United States, a civil action or other proceeding for preventive action or otner p
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divided authority as to his power to sue to enforce the assurances given
by school districts receiving assistance under the impacted areas pro

gram.153 He could sue to enforce the nondiscrimination orders of various

government agencies, such as the desegregation orders of the Interstate

Commerce Commission.154 The enactment of a comprehensive civil rights
bill in 1964 broadened these powers to institute litigation, but they are still

rather limited. He may now bring suit under title II where there is a pattern
or practice of resistance to the exercise of rights of access to public accom
modations.155 He may institute a civil action under title III to desegregate
public facilities, but only where the aggrieved parties are unable to bring
a private action either because of a lack of funds or because of the danger
of retaliation.156 Upon a similar finding as to the status of the aggrieved
parties, he may sue to desegregate public schools.157 Finally, he may file
suit to seek relief against a pattern or practice of resistance to the rights
created by the employment title.158
The more extensive changes in the role of the Attorney General sought

to be created by the 1964 act lie in the area of intervention in existing
litigation, rather than the bringing of suit in the first instance. He is given
authority to intervene in any suit brought by a private party under the

public accommodations and employment titles, if he certifies that the
case is of general public importance.159 Moreover, with a similar certifica

tion, he may intervene in any case seeking relief from the denial of the

equal protection of the laws under the fourteenth amendment on the

ground of race, color, religion or national origin.160
Experience under this provision is so limited that an evaluation would

be premature. The danger exists, however, that intervention will not be

proceeding for preventive relief, including an application for a permanent or temporary-
injunction, restraining order, or other order ....
153 Compare United States v. Madison County Bd. of Educ, 326 F.2d 237 (5th Cir.

1964), with United States v. County School Bd., 221 F. Supp. 93 (E.D. Va. 1963).
154 See, e.g., United States v. City of Jackson, 318 F.2d 1, rehearing denied, 320 F.2d

870 (5th Cir. 1963). For an example of the multiplicity of enforcement actions required to

proscribe discrimination, see the ICC's rulings in NAACP v. St. Louis-San Francisco R.R.,
297 I.C.C. 335 (1955); Keys v. Carolina Coach Co., 64 M.C.C. 769 (1955). See also 49
CF.R. � l80a.l-20 (1961) (regulations issued in 1961 after the Freedom Rides).
155 Civil Rights Act of 1964, � 206(a), 78 Stat. 241, 42 U.S.C.A. � 2000a-5 (1964).
156 Civil Rights Act of 1964, � 301(a)-(b), 78 Stat. 241, 42 U.S.C.A. � 2000b (1964).
157 Civil Rights Act of 1964, � 407 (a) -(b), 78 Stat. 241, 42 U.S.C.A. � 2000c-6 (1964).
158 Civil Rights Act of 1964, � 707(a), 78 Stat. 241, 42 U.S.C.A. � 2000e-6 (1964).
159 Civil Rights Act of 1964, �� 204(a), 706(e), 78 Stat. 241, 42 U.S.C.A. �� 2000a-3,

2000e-5 (1964).
160 Civil Rights Act of 1964, � 902, 78 Stat. 241, 42 U.S.C.A. � 2000b-2 (1964).
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allowed in cases involving due process claims. Should this prove to be
the case, a possible solution would be to authorize the Attorney General
to intervene in all situations which make out a cause of action under 42

U.S.C. � 1983, subject to the qualification that he must certify the case

to be one of general public importance.

Executive Authority

The role of the President in this field cannot be overlooked. Most atten

tion has been focused on the scope of his power to use military authority
to remedy specific civil rights problems in crisis situations.161 This power
has been invoked in recent times in school desegregation situations�by
President Eisenhower in Little Rock,162 and by President Kennedy in

Oxford163 and Tuscaloosa.16* It was also invoked by President Johnson to

"1 This authority is found in 10 U.S.C. �� 331-34 (1958) :

�331. Federal aid for State governments
Whenever there is an insurrection in any State against its government, the President

may, upon the request of its legislature or of its governor if the legislature cannot be

convened, call into Federal service such of the rnilitia of the other States, in the number

requested by that State, and use such of the armed forces, as he considers necessary

to suppress the insurrection.

�332. Use of militia and armed forces to enforce Federal authority
Whenever the President considers that unlawful obstructions, combinations, or

assemblages, or rebellion against the authority of the United States, make it impracticable
to enforce the laws of the United States in any State or Territory by the ordinary
course of judicial proceedings, he may call into Federal service such of the militia oi

any State, and use such of the armed forces, as he considers necessary to enforce those

laws or to suppress the rebellion.

�333. Interference with State and Federal Law

The President, by using the militia or the armed forces, or both, or by any other

means, shall take such measures as he considers necessary to suppress, in a state,

any insurrection, domestic violence, unlawful combination, or conspiracy, it it�

(1) so hinders the execution of the laws of that State, and of the United . State

within the State, that any part or class of its people is deprived of a right, privilege,
or immunity, or protection named in the Constitution and secured by law, ana

the Tonstltuled authorities of that State are unable, fail, or refuse to protect that

^J^^ot^^e^^ffiaTif^ United States or impedes

^^S^^^7l), the State shall be considered to have denied

the equal protection of the laws secured by the Constitution.

� 334. Proclamation to disperse
Whenever the President considers it necessary to use the^ortew^�*

under this chapter, he shall, by proclamation immediately order the insurgents

disperse and retire peaceably to their abodes within a limited time.

162 Exec. Order No. 10730, 22 Fed. Reg. 7628 (1957).
163 Exec. Order No. 11053, 27 Fed. Reg. 9693 (1962).
16* Exec. Order No. 11111, 28 Fed. Reg. 5709 (1963).
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provide protection for the Selma to Montgomery civil rights march.165
These exercises of power have been the subject of much scholarly com

ment.166
Little attention has been focused on an old statute that has lain dormant

since its enactment. It authorizes the President to command the federal

judiciary and law enforcement officers to take special action to aid in

punishing civil rights violations. The section reads :

Whenever the President has reason to believe that offenses have been, or are

likely to be committed against the provisions of section 1990 of this title [federal
marshals who refuse to execute process] or of sections 5506-5516 and SS18-SS32
of the Revised Statutes [sections 241, 242 and criminal statutes covering con

spiracy to impede federal officers, federal troops interfering with state elections,
aiding prisoners to escape, or concealing a fugitive, and peonage and slavery],
within any judicial district, it shall be lawful for him, in his discretion, to direct
the judge, marshal, and United States attorney of such district to attend at such

place within the district, and for such time as he may designate, for the purpose
of the more speedy arrest and trial of persons so charged, and it shall be the duty
of every judge or other officer when any such recognition is received by him to
attend at the place and the time therein designated.1^1

This provision was a part of the original Civil Rights Act of 1866.168 It
has never been invoked. The power of the President to command federal
law enforcement officers is beyond question/69 but the constitutionality of
the unique feature allowing him to require the judiciary to sit at a given
place at a given time is less clear. As a remedy, however, the statute seems

promising. If a district court and the affiliated law enforcement officers go
to a racial hot-spot, it may well be that much of the need for the presence
of the federal military would be eliminated.

Conclusion
This article has not sought to provide answers for the many problems

in the civil rights field. Its purpose has been to call the attention of those
concerned with the protection of citizens to a gap in our steady progress
toward the goal of equal justice for all. Our judiciary has often distin-

165 Exec. Order No. 11207, 30 Fed. Reg. 3743 (196S).
^

166 E.g., Pittman, The Federal Invasion of Arkansas in the Light of the Federal Constitu
tion, 19 Ala. Law. 168 (19S8); Pollitt, A Dissenting View: The Executive Enforcement of
Judicial Decrees, 45 A.B.A.J. 600 (1958) ; Pollitt, Presidential Use of Troops to Execute
the Laws, 36 N.C.L. Rev. 117 (1958) ; Schweppe, Enforcement of Federal Court Decrees:
A Recurrence to Fundamental Principles," 44 A.B.A.J. 113 (1958).
167 Rev. Stat. � 1988 (1875), 42 U.S.C. � 1992 (1958). (Emphasis added.)168 Act of April 9, 1866, ch. 31, � 8, 14 Stat. 29.
169 See, e.g., In re Neagle, 135 U.S. 1 (1890).
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guished itself in the current civil rights struggle. It was the first branch
of the Government to work the social changes now the subject of inten
sive effort by the legislative and executive branches. It has continued
that pace, declaring and amplifying substantive rights every year. The

emerging area of concern in the civil rights field is the existence of cum

bersome and ineffective procedures for securing implementation of these

rights. It is to this end that future legal reform must be directed.



LAW OF PUBLIC ADMINISTRATION: NEED
FOR LEGAL STUDY

John W. Whelan*

Contending that a void exists in legal education because of inattention
to the "law of public administration," Professor Whelan presents some of
the many problems which he feels could be beneficially explored in the class
room. He points out the extensive growth of the executive department and

agencies of the federal government, and the resulting increase in the number
and complexity of legal problems with which government lawyers must deal.
Such unexplored topics include expenditure of appropriated funds, issuance

of agency regulations, use and disposal of government property, inter

agency dealings, status of the Vice President in the Government, and the
role of the Justice Department. Maintaining that these areas are unfamiliar
to the law student because they are rarely placed in the spotlight of appel
late court review, the author urges broader study of the "law of public
administration."

I wish to warn those who may begin this article1 that they will find
little of the usual case-parsing here and, indeed, very few case citations.
This article is largely a plea for special treatment of a special sub
ject: a petition that our law schools give greater attention to an area of
study neglected for rather a long time in our law school curricula. For
want of a better term I call this area of study the "law of public ad
ministration," and I have herein set forth some of my ideas about what
it is to exemplify some of the legal problems in the area and, I hope, to
persuade readers of the usefulness of study in this area.

Introduction

For a long time now the federal government of the United States has
been engaged in an untiring process of expanding the activities and per-

* Professor of Law, Georgetown University Law Center.
1 This article is the third in a series which has emerged from a year's study financed by

a Ford Foundation grant made to me for the year 1963-1964. Two papers have already
been published. Whelan & Phillips, Government Contracts: Emphasis on Government, 29
Law & Contemp. Prob. 315 (1964) ; Whelan, Purse Strings, Payments and Procurement,
1964 Pub. L. 322. All three relate to the same general area of concentration although the
emphasis of each paper differs. As in the other papers, the National Aeronautics and Space
Administration will here furnish frequent illustrative examples. I regret that neither time
nor space permit thorough analysis of the legal aspects of congressional operations and their
importance to executive operations. Congressional activity is an underlying factor which
receives note herein, although, I admit, not as much as it deserves.

953
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sonnel of its executive departments and agencies.2 The principal reasons
for this are obvious and well known: the heavy demands of a military
establishment necessary to fortify and carry out our international poli
cies, increasing domestic demands for a wide range of social and eco

nomic programs conducted on the federal level or with federal assistance,
a large scale transfer of functions from the private or local to the
federal sphere, and the assumption of entirely new governmental bur
dens (sponsorship of activity in outer space, for example). It does not

appear that this expansion of programs and activity has been in any way
the product of a coherent plan (as the Soviets may try to con

vince us that their expansion has been) or that we have in hand any

thing like the bland, apparently well-oiled tool of the British civil ser

vice. Instead, since about 1930 we have moved in an exciting head-over-

heels tumble that has led to the establishment out of practical necessity
of new legal relations and systems more or less within the framework

of our very old constitutional system and to the expansion of older

constitutional devices for modern use. Most of the growth has taken

place under the hegemony of the executive branch with congressional
consent and authorization (sometimes reluctant and aghast, but usually
conscious). The expansion of the executive departments and agencies,3

2 The expansion of activities is, I think, too well-known to need supporting citation.

With reference to personnel see Staff or Senate Committee on Government Operations,

88th Cong., 2d Sess., Rep. No. 24, Organization of Federal Executive Departments

and Agencies (Comm. Print 1964), which indicates that the level of civilian employment

by the executive branch and agencies was about 2.4 million as of January 1, 1964. Employ

ment was about 2.2 million as of January 1, 1947, the first date covered by the report.

Id. at 75-76. This report is part of a series by the Senate Committee on Government

Operations devoted not only to employment levels but also to the creation, transfer and

abolition of agencies and functions in the executive branch. Possession of the complete set

of the reports is extremely useful to the researcher engaged in watching the expansion and

shifting of governmental activities since World War II.
^

3 I have rather consistently used the term "executive departments and agencies
' to

exclude the so-called "independent regulatory agencies" such as the National Labor Relations

Board, Federal Communications Commission, Federal Trade Commission, Interstate Com

merce Commission, Federal Power Commission, Civil Aeronautics Board and Securities

and Exchange Commission. Although other departments and agencies may possess regulatory

functions (enabling them to regulate the public directly), the agencies named are the

principal regulatory agencies and they and their activities form the principal corpus o:

learning developed under the name "Administrative Law." My concern is the executive

branch apart from such agencies. The executive branch, as such, has been pretty well ignored

by law schools and what we have overlooked can be seen through a glass darkly, so to

speak, when we take the employment figures from Staff of Senate Committee on Gov

ernment Operations, 88th Cong., 2d Sess, op. cit. supra note 2. As of January 1, I'm,
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as distinguished from the so-called regulatory agencies, has received

some judicial notice, though by and large the courts seem to have

minded their own business (as they see it) and, except when there are

questions of citizen against government, to have participated solely
as bystanders.
Much study has been directed at the growth of the executive branch

by colleges and universities, but law schools have not participated to any

significant extent (except perhaps when it comes to considering the

regulatory agencies and their treatment in judicial hands). Perhaps the
reason why law schools have been so inattentive is that the milieu of the
law school classroom has been largely the milieu of the appellate judicial
decision. The influence of that sort of decision in the process of internal

government growth I have mentioned above has been minimal. This in
attention is, nonetheless, astonishing, because of the great (indeed,
critical) importance of lawyers in the internal life of the federal govern
ment.4 Probably, the reason is that the functions of lawyers in the in
ternal reaches of the government bureaucracy are not recorded in judicial
milestones, although many of their activities are decisional in nature, in
cluding those of the character I have termed "para-judicial" on another
occasion.5

Appellate decisions, as instructional tools, leave very little to be
desired from the standpoint of mere convenience to pupil and teacher.
The decision is a more or less neatly packaged little essay which can

be stacked with companion decisions into chapters of a book and from
this students can be taught the art of reading tight-packed prose and
the art of comparing decisions so as to formulate ideas about the weight

the agencies named above employed about 10,500 people, which is slightly less than one-

third of those employed at the same date in the Office of the Secretary of Defense alone
and about one per cent of the civilian employment level of the whole Department of
Defense. The same legion of 10,500 is about one-fourth of the State Department employment,
and slightly less than two per cent of Post Office Department employment. It may well be
that the impact produced by the legion is all out of importance to its size; I would be
hard put to compare the impact of the Federal Trade Commission and the Defense Depart
ment on the economy.

4 Their number is no indication of their importance. The Second Hoover Commission
listed between nine and ten thousand persons occupying attorney positions in the executive
branch. Task Force on Legal Services and Procedure of the Commission on Organiza
tion or the Executive Branch of the Government, Report of Legal Services and
Procedure 1 (1954). I know of no current figures.

Whelan & Pearson, Underlying Values in Government Contracts, 10 T. Pub L 298
326-31 (1962).
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of judicial opinion. I mean no deprecation of the central importance
of appellate courts, but concentration on their activities to the partial
occlusion of other significant areas of legal activity leaves one with the

uneasy feeling that law schools are not doing all they can with the facts

of legal life. In any event, the legal activities carried on within the

vast reaches of the executive departments and agencies cannot practi
cally be understood by means of judicial decisions alone but demand

instead an emphasis on the statutory organization of the federal execu

tive branch and the statutes and regulations, as well as the constitutional

provisions, dealing with the distribution of powers among the three co

ordinate branches. Some understanding of the legal basis for the organi
zation and operations of Congress is demanded; it is not enough to be

content with the appellate review of convictions for contempt of the

House Un-American Activities Committee.6 Perhaps most necessary of

all, because most subliminal, is a feeling for the significance of the first

three articles of the Constitution (with a few other constitutional pro

visions) as a charter of governmental operations.
Perhaps what I have in mind can be hypothetically illustrated. What of

the decision of the chief counsel of an agency who is asked whether the

agency's funds can lawfully be spent on a contract or project proposed
by the agency head? His process of "decision" or, if you will, "opinion
rendition" is somewhat like that of the lawyer writing a memorandum

in behalf of a private client. But there are differences. The chief counsel

is sitting as more than an advocate of his agency's desired position; he

must favor that position if he can, but above all he is to keep the agency

on the path of lawful expenditure and assure that the agency will not be

called to account for an illegality in handling funds. To whom does he

look in reaching his conclusions on a subject such as this? Or, if he is

asked to advise on whether the agency can make a proposed use of its

6 I would suppose that the affairs of the HUAC have produced more Supreme Court

comment on the organization and operations of Congress than any other source. One has

only to cite cases like Watkins v. United States, 354 U.S. 178 (1957 Barenbla t v United

States, 360 U.S. 109 (1959), and Deutch v. United States, 367 U.S. 456 (1961), to make ^
point. Of interest may be the fact that most of the cases involve convictions by the uW

under the "contempt of Congress" statute, 52 Stat. 942 (1938) as amended, 2 U.S.U

� 192 (1958), and not direct review by the court of the validity of seizure or detention o

the person by Congress or under its authority as in McGrain v. Daugherty , 273 UA.lM

(1926). Congress possesses in its own right a power to impose the sanction of contempt i

aid of its legislative activity which has been recognized by the^^^.^^
MacCracken, 294 U.S. 125 (1935). The power does not, obviously, exist by vtrtue a) tna

recognition; it stems from the constitutional grant of legislative power.
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property, or whether it may legally issue a proposed regulation dealing
with its relationships with other departments of the Government, what
authorities for decision does he consult?

The problems faced by the general counsel are in a way an index

to the sources he uses in determining what his opinion shall be with

respect to a given problem. For example, if his problem is one involving
the use of public funds,7 he will have to consider the terms of the appro

priation act making the funds available.8 In analyzing and studying those

terms for the purpose of squeezing a meaning out of them, he will look
at the House,9 Senate,10 and conference reports11 relating to the act.

And, to a degree which would be considered unusual in judicial interpre
tation of a statute, he will look at the hearings held by the House and
Senate Appropriations Committees,12 and the debates on the floor of
each house. This perhaps is the proper juncture to point out something
rather significant about executive operations: an appropriation act

(and its near-cousin, an authorization of appropriations act)13 is more

nearly an agreement between the Executive and the agency concerned
with congressional committees as to the permitted use of public money

7 See generally Whelan, Purse Strings, Payments and Procurement, 1964 Pub. L. 322.
8 For example, in NASA's case, this would mean those portions of the Independent Office

Appropriations Act, 196S, dealing with NASA. 78 Stat. 657 (1964), 49 U.S.C.A. � 305a
(Supp. 1964). An interesting provision, suggestive of several legal considerations, is one of
the "General Provisions" accompanying NASA's appropriation:

No part of any appropriation made available to the National Aeronautics and Space
Administration by this Act shall be used for expenses of participating in a manned
lunar landing to be carried out jointly by the United States and any other country
without the consent of Congress.

78 Stat. 658 (1964). I have commented on this provision as found in the 1964 NASA
appropriation, 77 Stat. 440 (1963), 49 UJS.C. � 305a (Supp. V, 1964). Whelan, supra note 7,
at 344.

9 In the case of the NASA appropriation for 1965 this would be H.R. Rep. No. 1413, 88th
Cong, 2d Sess. 15, 20-23 (1964).

10 In the case of the NASA appropriation for 1965 this would be S. Rep. No. 1269,
88th Cong, 2d Sess. 18-19 (1964).

11 In the case of the NASA appropriation for 1965 this would be H.R. Rep. No. 1781,
88th Cong, 2d Sess. (1964).

12 In the case of the NASA appropriation for 1965 these would be Hearings on H.R.
11296 Before a Subcommittee of the Senate Committee on Appropriations, 88th Cong, 2d
Sess. (1964), and Hearings on HJt. 11296 Before the Subcommittee on Independent Officesof the House Committee on Appropriations, 88th Cong, 2d Sess. (1964).13 In the case of some agencies, it is required that their appropriations be authorized bylaw annually. NASA is one of such agencies, as is the Atomic Energy Commission. See
Wnelan, supra note 7, at 345-47.
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than it is the sort of statute confronting the lawyer in private practice.
A good number of the latter kind of statutes wind up in the hands of

judges who, of course, had no part in their making, while the appro

priation act is in the hands of an agency which had a great deal to do

with its making at almost every stage. This explains the relevance of the

testimony stage when departmental or agency witnesses appear before

the appropriations subcommittee in Congress to explain what use they pro
pose to make of the funds which they have requested. There is, of

course, an adjudicator of appropriation expenditures, namely, the Gen

eral Accounting Office, headed by a possessor of redoubtable powers,

the Comptroller General of the United States.14 His rulings on the legal

ity of expenditures of appropriated funds are, for most purposes, final

and conclusive as to whether an expenditure of appropriations is a legal
one

15 Thus, the decisions of this officer are of maximum importance in

settling the'mind of the general counsel on the question of whether a

proposed expenditure is one his agency may lawfully make. Significantly,
the General Accounting Office is considered a part of the legislative, not

the executive branch, of the federal government.16
_

If our general counsel is considering a problem involving the handling

of federal property, his research must be conducted in the light of the

overriding power of Congress under the Constitution which gives to

that body the power and duty to make rules governing property of tne

United States.17 Then he must recognize that Congress in the disciiarge

of this function has delegated, under appropriate but general standards

large power of control to the General Services Administration which in

its turn has promulgated regulations governing the utilization and dis-

14 See Budget and Accounting Act �� 301-02, 304-05, 42 Stat. 23-24 (1921), as amended,

31 U.S.C. �� 41-42, 71, 74 (19S8).
15 See Whelan, supra note 7, at 361-63. _ .

16 This seems Congress' general intention. See Reorganization Act of 1949 7, 3 iMa.

20S S USC � 133Z-5 (1958), which states that the Reorganization Act should not apptf

o the Comptroller General and the General Accounting Office "which are a P-t �

legislative branch of the Government." The court in United States � rel BrookfieM Const

Cfv. Stewart, 234 F. Supp. 94, 99-100 (D.D.C.), affd, 339 FJd "3^J^g,
tried (obiter) the somewhat difficult job of fitting the Comptroller into both th ese^i
and leidslative branches. One would think that the Reorganization Act would be a sufhcien

^S-W opinion so that the Comptroller might avoid the^uncom
or b

seat to which the court assigned him. The operating understanding o most people

generally to the effect that the Comptroller and the GAO are part of f^^JC
17 "The Congress shall have Power to dispose of and make all needful Ru es; and Kegu

lations respecting the Territory or other Property of the United States .... U.S. Con*

art. TV, � 3.
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posal of property.18 In addition, the General Accounting Office exercises

powers in this area.19

Or, if our general counsel is faced with a question of whether his

agency head may be compelled by Congress to deliver up certain infor

mation to a committee, he is in an area quite free, it seems to me, from

domination by any judicial utterance, and indeed free from the influ

ence of any third party arbiter. This often presents a question of the

naked clash of executive and legislative wills, but our general counsel
is not free, I would suppose, to regard the matter simply as one of power.
Only if we have reached the position where we no longer look to the
Constitution as the source of governing principle are we free to settle
the matter on the basis of sheer power not subordinated to law. Power in
the sense of means to exert physical compulsion will always lie with
the Executive so long as the military forces remain loyal to him. But
if the question is going to be settled on the basis of the constitutional
relationships between the executive and legislative branches through an

analysis of those relationships and the expression of an opinion as to

their meaning, does it not follow that we are dealing with a legal ques
tion? True it is that other factors may have to be considered, for ex

ample, in deciding whether to claim what is known as "executive priv
ilege."20 The expediency of such a claim will be important, i.e., its
effects on other programs being pursued by the Executive, but this does
not diminish the fact that the law is involved even though in such a

case there is no impartial body which performs a judicial or arbitral
function. To say, as some lawyers I have spoken with seem to do, that
there are no legal issues because there are no courts to solve them, is to

give away one of the most important premises of the Constitution, that
even the Government in its internal operations is not to be freed from the
restraints of the Constitution.
In the preceding paragraphs I have illustrated that there may be

18 Delegation of power by Congress to the General Services Administration is contained
principally in Federal Property and Administrative Services Act, tit. 2, �� 201-12, 63 Stat.
383 (1949), as amended, 40 U.S.C. �� 481-92 (Supp. V, 1964). Very recently, GSA began
the promulgation of the Federal Property Management Regulations, 29 Fed. Reg. 13255
(1964), which will gradually supersede earlier GSA regulations.
19 Federal Property and Administrative Services Act �� 205(b), 206(c), 63 Stat. 389, 390

(1949), 40 U.S.C. �� 486(b), 487(c) (1958).
20 That is, the privilege of denying Congress access to executive papers and documents

in the "public interest." The same privilege has been invoked with respect to the courts.
United States v. Reynolds, 354 U.S. 1 (1952) ; see Whelan & Phillips, Government Con
tracts: Emphasis on Government, 29 Law & Contemp. Prob. 315, 330-31 (1964).
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areas of concern for the lawyer which do not fall within the traditional
boundaries of what we think of as "Administrative Law." Concerns like
the ones I have suggested could have led to productive legal research and

teaching. Professor Goodnow's framework would have provided a proper
roof: "Administrative law is therefore that part of the public law

which fixes the organization and determines the competence of the ad

ministrative authorities, and indicates to the individual remedies for

the violation of his rights."21 Properly interpreted this would have housed

studies concentrating on the operation of the executive branch proper

and those concentrating on the exercise of power by the independent
regulatory agencies. Perhaps it was Dicey who frightened people enough
to make them take only one of the tracks�that dealing with judicial re
view of regulatory agencies.22 Whatever the cause, the other track awaits

exploration. In the succeeding portions of this article, I would like to out

line some of the problems which I think might profitably be studied.

Some Samples of Internal Legal Concerns

No attempt can be made here to catalogue exhaustively the internal

legal problems of a government department or agency or even to list the

most important common legal problems. There follows, for this reason,

21 Goodnow, Comparative Administrative Law 8-9 (Student ed. 1903) .

22 Dicey, Law of the Constitution (8th ed. 1915). Dicey was speaking principally of

the whole tradition and practice of droit administratis in France when he said:

For the term droit administratif English legal phraseology supplies no proper equiva

lent. The words "administrative law," which are its most natural�
*�^JfmZ

to English judges and counsel, and are in themselves hardly intelligible without further

^This* absence from our language of any satisfactory equivalent for the expression
droit administratif is significant; the want of a name arises at bottom from our non-

recognition of the thing itself. In England, and m countries which, like
_

the United

States, derive their dvilisation from English sources, the system of administrative

law and the very principles on which it rests are in truth unknown.

Id. at 326. And further:
~ v i. i tv.

Droit administratif, in short, rests upon ideas absolutely foreign to EngUsh law: tne

one, as I have already explained, is that the relation of individuals to the State is

governed by principles essentially different from those rules of private 1m-which

govern the rights of private persons towards their neighbours; the other is that Ques

tions to the application of these principles do not he within the junsdicfaon of the

Sao, Courts. This essential difference renders the identification of droit admmis-

tratif with any branch of English law an impossibility. . 1B<
Id at 383. These ideas all derive apparently from the first edition of his work in i��.

Although they appear as late as the 1915 edition (quoted above) it may well be toa

Dicey's views had by that time somewhat changed as to the legal respectability of adminis

trative law. See E. C S. Wade's introduction to the 10th edition (1959), pp. ^-f^�
also Dicey's own article, The Development of Administrative Law in England, 31 L.U, ke �

148 (1915), reproduced as Appendix 2 of the 10th edition.
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a sampling of some of those problems which I believe are of interesting
theoretical import or of considerable significance in administration of
the affairs of a department or agency. Examples will be drawn largely
from the National Aeronautics and Space Administration.

an agency's basic statute: a charter for governmental

operation

It will, I think, be wise to point out and in short fashion comment on

some of the principal provisions of the National Aeronautics and Space
Act which relate to its routine administrative and managerial functions.
These are not all of the provisions of the act which may bear such rela

tionship, but they are quoted or summarized here as illustrative of the

powers with which Congress may clothe an agency so as to enable it to
carry out needed functions. In other governments there may, perhaps,
be no need for such relatively elaborate administrative authorizations
as is common in the United States. Nonetheless, such elaboration is
necessary not only for the purpose of fitting an agency's operations into
the complex scheme of appropriation, personnel and other laws pertain
ing to departments and agencies generally, but also to fullfill the needs
of a profound constitutional psychology: that no person holding office in
the executive branch (be it the President or an inferior officer) has
powers other than those conferred on him by the Constitution or the
statutes.23

Among the functions, powers or responsibilities conferred on the Ad
ministrator by section 203(b) of the National Aeronautics and Space
Act,24 there are included:
(A) Power to make and rescind regulations necessary for carrying

out NASA's functions.25 Because NASA is, of course, authorized to make
contracts to carry out its assigned tasks, the existence of the regulation-

23 This seems to be clear from the very construction of the Government under the
Constitution. See The Floyd Acceptances, 74 U.S. (7 Wall.) 666, 67S-76 (1868).24 72 Stat. 429, 42 U.S.C. � 2473(b) (19S8). Under National Aeronautics and SpaceAct � 202(a), 72 Stat. 429, 42 U.S.C. � 2472(a) (1958), the powers conferred on NASA
are entrusted to the Administrator: "Under the supervision and direction of the President,the Administrator shall be responsible for the exercise of all powers and the dischargeof all duties of the Administration, and shall have authority and control over all personneland activities thereof."

s ZJ^, ^ PUt � more comPrehensive phrases in National Aeronautics and Space Act
203(b)(1), 72 Stat. 429, 42 U.S.C. 2473(b)(1) (1958): "(1) to make, promulgate, issue,escuad and amend rules and regulations governing the manner of its [NASA's] operationsana the exercise of the powers vested in it by law . . . ."
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making power just mentioned raises, on account of the recent decision
of the United States Court of Claims in G. L. Christian & Associates v.

United States,26 the interesting question of the groups as to whom NASA
contract regulations27 may have the "force and effect of law." I have
discussed this question elsewhere and firmly believe that such regula
tions are not intended to have a binding effect outside the Government,
except insofar as contractors with NASA may agree contractually to

accept the burden of such regulations.28
(B) Power to appoint an establishment of officers and employees.29

This section both requires compliance with the civil service laws and

stipulates the availability of exemptions.30
(C) Power

to acquire (by purchase, lease, condemnation, or otherwise), construct, improve,
repair, operate, and maintain laboratories, research and testing sites and facilities,
aeronautical and space vehicles, quarters and related accommodations for em

ployees of the Administration, and such other real and personal property (in
cluding patents), or any interest therein, as the Administrator deems neces

sary ... to lease to others such real and personal property; to sell and otherwise

dispose of real and personal property (including patents and rights thereunder) in

26 312 F.2d 418 (Ct. CI.), rehearing denied, 320 F.2d 345, cert, denied, 375 U.S. 954

(1963), rehearing denied, 376 U.S. 929 (1964). The Christian decision read a contract clause

(required by regulation) into a contract after the contract had been made without the

clause and after the contractor had refused to modify the contract so as to include the

clciusc
27 NASA's regulations are collectively known as NASA Procurement Regulations or

"NASA PRs." They are published in an "agency" loose-leaf edition and are promulgated
in the Federal Register and codified (in part) in 41 C.F.R. � 18 (1964). See also Whelan,

supra note 7, at 331.
28 See Whelan & Phillips, supra note 20, at 332-42.
29 National Aeronautics and Space Act � 203(b)(2), 72 Stat. 429, 42 U.S.C. � 2473(b)(2)

30 National Aeronautics and Space Act � 203(b)(2), 72 Stat. 429, 42 U.S.C. � 2473 (b)(2)

(1958), requires compliance with the civil service laws and the Classification Act of 1949

63 Stat 954, 5 U.S.C. �� 1071-1151 (1958), as amended, 5 U.S.C. �� 1073-1133 (Supp. V

1964), except that certain super-grade scientific, engineering and administrative position

may be established without regard to otherwise applicable pay limitations, and tna

entrance levels in the service may be stepped-up by two levels to facilitate recrultment

Although not necessarily obvious, a whole area of research is here opened up: (a; m

relationship of the personnel of the agency (and, hence, to some extent whether mmo

or major, the policies and programs of the agency) to the Civil Service Commission, an,

(b) the effective power potential of an agency able to recruit in the Government on

preferential grade basis.
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accordance with the provisions of the Federal Property and Administrative
Services Act of 1949 as amended . . . .31

This is obviously a set of complicated provisions and the person or law

yer unfamiliar with the organization charts and rubrics of the federal

government might well question whether or not such provisions either
have any meaning or pose any problems. Yet the very existence of clearly
separated provisions on lease, sale and disposal of property poses inter

esting legal questions. In general, the disposal (including lease and other
forms of disposal) of domestic federal surplus property is governed by
the provisions of the Federal Property and Administrative Services Act32
particularly by sections 202-04 thereof.33 Overall authority to supervise
and regulate disposal activities is vested in the General Services Admin-
inistration.34 However, complete power "to lease" its property seems to
be vested in NASA by the above statute. Immediately thereafter ex

plicit reference places NASA under the disposal provisions of the Fed
eral Property and Administrative Services Act for other purposes,
i.e., "to sell and otherwise dispose of" certain property. Does this
mean that "leasing" is to be regarded as freed from the Property Act
controls and the surveillance of GSA? Probably this was not intended,
but an interesting legal question is raised, and one which impinges on in
terdepartmental jurisdiction.35 In addition, the reader with a quick eye
will have noted the inclusion of patents under the disposal provisions
of the Property Act and will wonder what is the function of the De
partment of Justice with respect thereto.36
(D) Power "to accept unconditional gifts or donations of services,

money, or property, real, personal or mixed, tangible or intangible . . . ."37

31 National Aeronautics and Space Act � 203(b) (3), 72 Stat. 430, 42 U.S.C. � 2473(b) (3)
(1958).
32 63 Stat. 378 (1949), as amended, 40 U.S.C. �� 471-92 (Supp. V, 1964). For disposalof foreign excess see the same act, tit. 4, 63 Stat. 397 (1949), as amended, 40 U.S.C. �� 511-14

(1958), as amended, 40 U.S.C. � 514 (Supp. V, 1964).
33 63 Stat. 384 (1949), as amended, 40 U.S.C. �� 483-85 (Supp. V, 1964).34 Ibid.
35 That is, between GSA and NASA.
36 See Federal Property and Administrative Services Act � 207, 63 Stat 391 (1949)

^amended, 40 U.S.C. � 488 (1958), where the Attorney General's functions are prescribed!
^TTcp\WaS mSert6d in NationaI Aeronautics and Space Act � 203(b)(4), 72 Stat. 430,U b.C � 2473(4) (1958), without any really helpful comment being made in any of the
reports See H.R. Rep. No. 1770, 85th Cong., 2d Sess. 19 (1958) ; S. Rep. No. 1701, 85thLong, 2d Sess. 15 (1958) ; H.R. Rep. No. 2166, 85th Cong, 2d Sess. 19 (1958)
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One might think that a cost-conscious Congress would not be likely to

cast obstructions in the way of generous donors desiring to benefit the
Government. But as a matter of fact there are certain difficulties which

stem from the somewhat haphazard administrative statutory structure.

For instance, does the head of a department or agency need authority to

accept a gift? No categorical answer can be given, but objections to ac

ceptance of some gifts can be found in statutes such as section 3679(b)
of the Act of Sept. 6, 1950,38 which contains a general prohibition agabst
acceptance of voluntary services (although granting an exception in case

of certain emergencies). Or again, Revised Statutes section 361739 re

quires money received for the United States to be deposited in the

Treasury without deduction. It can, of course, be withdrawn only by ap

propriation by law40 and no officer is supposed to spend money except in

accordance with the act appropriating it and other provisions of law

applicable to appropriations.41 In short, there are some difficulties relating
to gift acceptance and it may be generally observed that conditional

gifts raise an additional question, namely, whether the officer called on

to accept is authorized to undertake compliance with the condition.

Necessarily, then, it is administratively useful to state the authority of

a department head with respect to gift acceptance. The Administrator

of NASA is not given authority to accept conditional gifts, although such

authority has on occasion been made available to departments.
There are many other administrative authorities made available to the

NASA Administrator including (E) the power to make contracts and take

certain related actions;43 (F) the power to arrange for the use of the serv

ices equipment, personnel, and facilities of federal and other agencies with

or without reimbursement";44 and (G) the authority to "consider, ascer

tain, adjust, determine, settle and pay" certain claims for personal
^

in

jury or death or damage or destruction to property arising out ot WASA

38 64 Stat. 765, 31 U.S.C. � 665(b) (1958).
39 Rev. Stat. � 3617 (1875), 31 U.S.C. � 484 (1958).
40 U.S. Const, art. I, � 9.
41 See generally Whelan, supra note 7.
42 sle Act of March 11, 1948, � 2601(a), 10 U.S.C. � 2601 (1958), which relates

the acceptance of conditional gifts by the Secretaries of Army, Navy and Atr Force^ 1M

need for authorization for acceptance of such gifts had been voiced by an opinion oMto

Judge Advocate General of the Army. See H.R. Rep. No. 1363 80th^Cong 2d Ses, (W48).
43 National Aeronautics and Space Act �� 203(b)(3), (5), 72 Stat. 430, 42 U.S.C.

SS 2473(b)(3), (5) (1958); see Whelan & Phillips, supra note 20, at 315.
,-,/vw^" keronautics and Space Act i 203(b)(6), 72 Stat. 430, 42 U.S.C. � 2473(b)(6)

<1958).
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activities.45 The ceiling on this authority is 5,000 dollars. Except for the
authority of this subsection, claims would have to be referred to the
United States general "claims adjuster," the General Accounting Office,
for settlement,46 or be sued on in federal courts where an appropriate
jurisdictional basis exists.47 It would be indeed fascinating to investigate
the coiling ramifications of some of these administrative statutes, but
enough has been said to make the principal point: the statute which grants
a federal department or agency its charter for operations can involve
some fascinating legal background and suggest some interesting and
intricate legal (i.e., statutory interpretation) questions.

"departments" and "agencies" as legal entities

One of the more interesting of NASA's characteristics is noted in its
title: NASA is an "administration" not a "department." Furthermore, it
is a "civilian" agency of the Government. Some brief speculation may be
in order about the significance of these words particularly for the purpose
of understanding whether either of them has anything to do with NASA's
"status" within the administrative organization of the executive branch.
When the Space Act was under consideration, the decision about where

to place NASA in the governmental structure was looked upon by many
people as a matter of critical importance. There were several alterna
tives,48 including: (A) placing all space activities in the Department of
Defense (this would have taken advantage of Defense's development of
ballistic missiles, necessary ancillaries to any program involving satel
lites); (B) placing space activities in a separate agency; (C) placing
space activity under some existing government agency, other than the
Defense Department, such as the Atomic Energy Commission. Alterna
tive (C) had the advantage of placing space activity with an agency
which already had considerable experience in developing a new science
and technology for both peaceful andmilitary ends. There was also a sub-

45 National Aeronautics and Space Act � 203(b) (13) (A), 72 Stat. 431, 42 U.S.C.
� 2473(b) (13) (A) (1958).

46 Act of June 10, 1921, 42 Stat. 24, 31 U.S.C. � 71 (1958).
47 E.g., Federal Tort Claims Act, ch. 646, �� 1346(b), 2671-80, 62 Stat. 869 (1946)

(codified in scattered sections of 28 U.S.C).
48 A very thoughtful memo on the subject of the problems facing Congress was preparedby Mrs. Eileen Galloway of the Library of Congress in March 1958 for use by the House

Select Committee on Astronautics and Space Exploration in its consideration of proposed
space legislation. Part IV included an analysis of alternative proposals for executive branch
organization of space activities. The memo is reproduced in Hearings on H.R. 11881 Beforethe House Select Committee on Astronautics and Space Exploration, 85th Cong., 2d Sess



966 The Georgetown Law Journal [Vol. S3: p. 953

choice of possible significance: if a separate agency (alternative (B))
were decided upon, then how would it be headed? Would there be a

commission-type of hegemony, as in the AEC, or would the agency be
headed by a single individual? There was also the question of what status
should be conferred by Congress on the new agency if alternative (B)
were chosen.

There was some confusion over this status question and I can assign
no clear cut reason for the final choice of "Administration." A good deal
of discussion was devoted in the hearings and elsewhere to whether the

space program would be headed by an agency having "cabinet status."

This presumably meant: should the agency be headed by someone entitled
to call himself "Secretary"? Undoubtedly a title of this sort has consider

able prestige significance and there seems little question that Congress
can (with, of course, the President's approval or over his veto) create a

new agency, call it a "department" and provide that its head shall be

known as "Secretary." But this does not create a cabinet position. The
designation of who shall sit in his cabinet is a matter purely for the Presi

dent and he undoubtedly has the right to exclude from a cabinet meeting
on one or all occasions any secretary who is head of a department. The
cabinet is, after all, a presidential creation, a sort of private arm of the

executive branch which the President governs. Congress can, and has,
created bodies whose advice the President is supposed to take.49 But it

has not created a "cabinet" for such purpose. Nor has it legislated, so

far as I know, on the "cabinet" except with respect to the salary rate for

heads of executive departments who are members of the President's

cabinet.50 If "cabinet" has any function in the structure of our Govern

ment, it is one of designation merely, i.e., it identifies the heads of the

principal executive "departments." In general, these officers are the ones

with whom the President will consult on major national decisions. But

those decisions are his; our Government does not operate under the

principle of the "collective responsibility of ministers,"51 as does that of

Great Britain.

It might be helpful, indeed, for the legal researcher (and also the citi-

49 For example, the National Security Council, created by the National Securities Act

of 1947, � 101, 61 Stat. 497, as amended, SO U.S.C. � 402 (Supp. V, 1964).
50 Rev. Stat. � 160 (187S), 5 U.S.C. � 3 (19S8).
51 That is, in some circumstances, the decision or action of one of the ministers of the

Crown can result in the loss of confidence by the House of Commons in the whole ministry

.and its consequent fall from power. See 7 Halsbury's Laws oe England 339-61 (3d ed.

19S4).
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zen seeking a way to cope with his Government) were there to be some

central plan for government organization which could simply be con

sulted under the head "department," "commission," "agency," etc., for
the purpose of determining the administrative powers and precedence of

a given part of the executive machinery.52 Alas, there is really nothing of

the sort. Our departments and agencies are largely the result of ad hoc

congressional responses to governmental needs as they emerged during
the history of the Republic. One department owes its creation, not to

52 General statements about the powers of executive departments are contained in

5 U.S.C. Nonetheless, to cover the statutory provisions relating to the powers of a given

department or agency, a researcher must also look to the portion of the United States

Code dealing with that department or agency, e.g., 10 U.S.C, dealing with the Department
of Defense. This is only a minimum, because many important provisions pertaining to the

powers of departments and agencies are found among the temporary, but recurring provisions
of appropriations acts. See Whelan, supra note 7, at 342-44. Other important information
may be found in Executive orders of the President and in the tremendous miscellany of
statute law classified elsewhere in the United States Code than in the portion directly
relating to a department or agency with which a researcher may be concerned. See, e.g.,

Act of Sept. 6, 1958, �� 1-3, 72 Stat. 1793, 42 U.S.C. �� 1891-93 (1958), dealing with the

authority of agencies to make grants for support of scientific reseach. 42 U.S.C. � 1891

confers authority to make grants on "agencies," but the authority is not regarded as

confined to organizations in the executive branch technically known as "agency," e.g., the

Federal Aviation Agency.
It might be interesting to observe that Rev. Stat. � 158 (1875), 5 U.S.C. � 1 (1958),

provides that the provisions of 5 U.S.C. will apply to a list of executive departments which
includes State, Defense, Treasury, Justice, Post Office, Interior, Agriculture, Commerce,
Labor, and Health, Education, and Welfare. The section does not provide in the negative,
that provisions of title 5 will not apply to other organizational units within the executive
branch. Indeed, it would be quite unsafe to assume that the provisions of law in title 5
relate only to the named departments. For example, Executive Department Act � 206,
57 Stat. 196 (1943), 5 U.S.C. � 16a (1958), permits (under prescribed circumstances) oaths
to be administered by any officer or employee of any of the executive departments and

independent establishments, including any agency the majority of the stock of which is
owned by the Government of the United States. And Act of July 15, 1954, � 1, 68 Stat.
482, 5 U.S.C. � 46(d) (1958), dealing with salary deductions for erroneous payments made
to employees, applies to departments, agencies and independent establishments. The two

sections cited were picked entirely at random; further riffling through the pages of title 5
indicates that there are many such examples, such as inclusions of the general organizational
provisions covering the General Services Administration in Act of June 30, 1949, �� 101-09,
63 Stat. 379-91, as amended, 5 U.S.C. � 630 (1958), as amended, 5 U.S.C. � 630(g) (Supp. V,
1964); Act of July 14, 1952, 66 Stat. 630, 5 U.S.C. �� 630-630(i) (1958). An orderly
classification system may be desirable as suggested forcefully by the First Hoover Com
mission, Task Force on Departmental Management of the Commission on Organization
or the Executive Branch of the Government, Report on Departmental Management
2-3, 23-25 (1949), but it seems unlikely of achievement.
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congressional enactment, but to a reorganization plan submitted by the
President pursuant to the Reorganization Act of 1949.53 Three "Depart
ments"�the Army, Navy and Air Force�are subordinate branches of
another department, the Department of Defense. The organizational heads
of the Army, Navy and Air Force are known as "Secretaries,"54 but they
are not regarded as "cabinet" officers. Thus, there is no generally helpful
set of deductions that can be made from the fact that an organization
is called an "administration" or a "department." The only recourse of
the legal scholar is to look up the act or acts under which the organization
functions. A note of caution must be struck, however: many sections of
the United States Code (particularly is this true in title 5) will use "de
partments" or "agencies" or both indiscriminantly. Whether or not
such sections are intended to apply to all the organizations of the execu

tive branch or only to those organizations formally known as "depart
ment" or "agency" is often a question calling for extraordinary skill as a

seer and diviner of congressional intention.55 The lack of symmetry in

terminology is perhaps distressing and disconcerting to the student, but,
suffice it to say, the departments and agencies are not normally in a

quandary on the scope of their powers. Departmental counsel will have an

answer or will speedily find one.

53 The Department of Health, Education, and Welfare, created by Reorganization Plan

No. 1 of 1953, 67 Stat. 631, 5 U.S.C. � 623 (1958). The Reorganization Plan was filed

pursuant to the provisions of the Reorganization Act of 1949, 63 Stat. 205, 5 U.S.C.

�� 133z to 133z-15 (1958). Congress participated to the extent that it advanced the effective

date of the plan. Act of April 1, 1953, 67 Stat. 18, 5 U.S.C. � 623 (1958).
5* See Armed Forces Act of 1956, as amended, 10 U.S.C. �� 3012, 5031, 8012 (1958).
55 For example, is Rev. Stat. � 161 (1875), 5 U.S.C. � 22 (1958), a general "house

keeping" statute, authorizing the heads of departments to issue regulations on various

matters of in-house concern, restricted in its effectiveness to "departments" such as the

departments mentioned in 5 U.S.C. � 1 (1958), see note 52 supra, or does it also include the

military departments, or does it include all of these plus the executive agencies, adminis

trations, and commissions which are not subject to the control of an executive "depart
ment"? Probably most of the independent executive organizations have some authority of

their own to issue regulations, for example, NASA, under National Aeronautics and Space
Act � 203(b)(1), 72 Stat. 249, 42 U.S.C. � 2473(b)(1) (1958), discussed at 961-62 supra.

The question of the applicability of 5 U.S.C. � 22 (1958) becomes more interesting when

one considers the 1958 amendment to that section adding the sentence: "This section does

not authorize withholding information from the public or limiting the availability of

records to the public." 72 Stat. 547 (1958). Though the amendment is broadly worded, one

principal purpose, probably the principal purpose, was to prevent the executive branch

from relying on 5 U.S.C. � 22 (1958) in denying information to Congress. See H.R. Rep.

No. 1461, 85th Cong, 2d Sess. (1958). One would presume that Congress thought that

the amendment broadly applied within the executive branch.
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Nonetheless, it appears clear that as far as the prestige functions of a

title go, that a "secretary" of an executive department "outranks" an

"administrator" although his actual powers and functions may be viewed
as lesser ones. And it would seem that in the lore of Washington, this rank
and precedence function of titles is more than a merely social one. Con

gress, in enacting the Department of Defense Reorganization Act of 1958
was careful to prescribe the position of the Director of Defense Research
and Engineering vis-a-vis the Secretaries of Army, Navy and Air Force

and the various Assistant Secretaries of Defense.66 In addition, the word

of a "secretary" in governmental affairs may well outweigh that of a

"commissioner" or "administrator" although one wonders the extent to

which such overweight can overcome more persuasive logical or political
positions.

THE VICE PRESIDENT AS AN EXECUTIVE

One of the factors leading to a choice of government organization is
the old compelling problem of "civilian" versus "military." Obviously
the problem assumes significance only when some aspect of military ac

tivity may bear a relation to the affairs of a proposed agency. This was

clearly true in the case of NASA.57 In general, we seem committed to the
choice of "civilian" control wherever this is feasible. Consequently, NASA
was cast as a "civilian" agency of the Government in the very first part
of the Space Act, although recognition was given to the necessary interest
of the military services.58 This raised an important question for the legal
and policy artificers drafting the Space Act: if NASA was to be a "civil
ian" agency and there were nonetheless space programs which the military
had to be permitted to continue, what sort of device was available for
resolution of differences of opinion and, perhaps, jurisdictional disputes
which might arise between NASA and the Department of Defense?
Clearly, a "Secretary" (of Defense) who was a "cabinet" officer (with

56 Department of Defense Reorganization Act of 1958, � 9(a), as amended, 10 U.S.C.
� 135 (Supp. V, 1964) provides in pertinent part:

There shall be a director of Defense Research and Engineering who shall be appointed
from civilian life by the President by and with the advice and consent of the Senate,
who shall take precedence in the Department of Defense after the Secretary of Defense,the Deputy Secretary of Defense, the Secretary of the Army, the Secretary of the Navy,and the Secretary of the Air Force.

Inasmuch as the Department of Defense has several Assistant Secretaries as do the Army,
Navy and Air Force, the Director of Defense Research and Engineering takes "precedence"
over them.

57 The contiguity of NASA's affairs to military space interests was clearly foreseen in
National Aeronautics and Space Act � 102(b), 72 Stat. 426, 42 U.S.C. � 2451(b) (1958)

58 Ibid.
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first-rate influence in the affairs of the country) might well over-match a

mere "Administrator" here. Aside from the creation of a cooperation
committee on the Defense Department-NASA level,59 the Space Act
chose a supradepartmental device which could (as one of its functions)
assist in the resolution of such differences or disputes. This was the Na
tional Aeronautics and Space Council.60 As originally organized, the
NASC was chaired by the President81 and its membership consisted of
the Secretaries of State and Defense, the NASA Administrator, the Chair
man of the AEC, and others appointed by the President.62 The chief
functions of the Council were advisory, i.e., to provide guidance for the
President in his discharge of several general duties imposed on him by
the Space Act.63
When President Kennedy came into office in 1961, one of his first re

quests of Congress called for the reshaping of the NASC. Primarily, the
Vice President was to be an ex officio member of the Council and also its

chairman. The presidential request led to an enactment. Section 201 of

the Space Act was amended to read:

(a) There is hereby established, in the Executive Office of the President, the

National Aeronautics and Space Council (hereinafter called the "Council") which

shall be composed of�

(1) the Vice President, who shall be Chairman of the Council;
(2) the Secretary of State;
(3) the Secretary of Defense;
(4) the Administrator of the National Aeronautics and Space Administration;

and
(5) the Chairman of the Atomic Energy Commission.

(b) The President shall from time to time designate one of the members of

the Council to preside over meetings of the Council during the absence, dis

ability, or unavailability of the Chairman.

(e) It shall be the function of the Council to advise and assist the President,
as he may request, with respect to the performance of functions in the aero

nautics and space field, including the following functions:

(1) survey all significant aeronautical and space activities, including the

policies, plans, programs, and accomplishments of all departments and agencies

of the United States engaged in such activities;

59 The "Civilian-Military Liaison Committee," created by National Aeronautics and Space

Act � 204, 72 Stat. 431, 42 U.S.C. � 2474 (1958).
60 National Aeronautics and Space Act � 201, 72 Stat. 427, 42 U.S.C. � 2471 (1958).

61 National Aeronautics and Space Act � 201(a)(1), 72 Stat. 427, 42 U.S.C. � 2471(a)(1)

(1958).
62 Ibid.
63 �� 201(d), (e), 72 Stat. 428, 42 U.S.C. �� 2471(d), (e) (1958).
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(2) develop a comprehensive program of aeronautical and space activities
to be conducted by departments and agencies of the United States;
(3) designate and fix responsibility for the direction of major aeronautical

and space activities ;
(4) provide for effective cooperation among all departments and agencies

of the United States engaged in aeronautical and space activities, and specify, in
any case in which primary responsibility for any category of aeronautical and

space activities has been assigned to any department or agency, which of those
activities may be carried on concurrently by other departments or agencies; and
(5) resolve differences arising among departments and agencies of the United

States with respect to aeronautical and space activities under this Act, including
differences as to whether a particular project is an aeronautical and space
activity.64
From the standpoint of the legal student of governmental affairs, this

appointment of the Vice President to duties in the executive branch is

quite interesting. Neither the Constitution nor the statutes says much
about the Vice President's functions. The Constitution makes him presid
ing officer of the Senate and gives him a vote, under one circumstance,65
in the deliberations of that body. This is not a very onerous responsibil
ity, and aside from this, as far as the expressions of the Constitution go,
the Vice President appears intended to await the demise of the President
and otherwise be a graceful background figure in the tapestry of the Gov
ernment. Of course, the President may delegate functions to the Vice
President, as the past three or four Presidents seem increasingly to have
done. And, as so recently demonstrated, the existence of the office is prob
ably a great stabilizer in the affairs of the Republic. Possibly, in confer
ring functions on the Vice President, the President may have to concern

himself with the "advice and consent" power of the Senate as, for ex

ample, in the case where a future President might want to appoint a Vice
President secretary of a department.66 Presumably, if a statute were to
authorize the Vice President ex officio to head a government department,

64 75 Stat. 46 (1961), as amended, 42 U.S.C. � 2471 (Supp. V, 1964).
65 I.e., in case the Senators are equally divided. U.S. Const, art. I, � 3.
66 The President is to nominate and to appoint by and with the advice and consent

of the Senate "Ambassadors, other Public Ministers and Consuls, Judges of the supreme
Court, and all other Officers of the United States" whose appointments are not otherwise
specifically provided for in the Constitution. U.S. Const, art. II, � 2. The same clause per
mits Congress to vest in the President, the courts or the heads of the departments the
appointment of certain inferior officers. Departmental heads and the heads of many agenciesand administrations are appointed "by and with the advice and consent," e.g., the Secretaryof Defense, Armed Forces Act � 133(a), 10 U.S.C. � 133(a) (Supp. V, 1964), and the

n7p AdlmMstrator, National Aeronautics and Space Act � 202(a), 72 Stat. 429, 42
U.&.C. � 2472(a) (1958). The "advice and consent" mechanism is sometimes extended to
lesser officers of a department or agency, e.g., the General Counsels of the Department of
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the President would not have to concern himself with "advice and con

sent."
Whether or not the President proposes such a statute, an issue arises

as to the power of Congress by enactment to provide a function for the
Vice President in the executive branch.67 There was some recognition of

Defense, 10 U.S.C. � 137(a) (1958). Some information on the applicability of the "advice and

consent" mechanism to higher-level executive branch jobs is contained (along with other

information of interest) in Staff of Senate Post Office and Crvn. Service Comm., 88th
Cong, 2d Sess, United States Government Policy and Supporting Positions (Comm.
Print 1964).

67 U.S. Const, art. II, � 1 places the "executive power" in the President and otherwise

seems clearly to earmark the Vice President as a bystander, until the President is out of

office (whether by removal or otherwise) or is disabled, except for the chairmanship function

in the Senate and the "tie vote" power, U.S. Const, art. I, � 3. Presumably, presidential
consent to a statute of the sort mentioned in the text will amount to a practical inter
pretation of the Constitution, but one is still troubled by some technical questions: can

such a statute stand when it may amount to a dilution of the presidential power? Thus,
if a statute makes a job in the executive branch the Vice President's ex officio, may he be

removed from the job at the pleasure of the President, as, for example, the Secretary of

Defense presumably may be? See Shurtleff v. United States, 189 U.S. 311 (1903); Myers
v. United States, 272 U.S. 52 (1926) ; Humphrey's Ex'r v. United States, 295 U.S. 602

(1935) ; Weiner v. United States, 357 U.S. 359 (1958) ; Morgan v. TVA, 155 F.2d 990 (6th
Cir. 1940), cert, denied, 312 U.S. 601 (1941) ; Corwtn, The President: Office and Powers

85-95, 117-18 (4th ed. 1957). Unlike the secretary, the Vice President derives his tenure

from the Constitution itself. The issue might, of course, be met by suggesting that the

Vice President is removable from the statutory job at the President's pleasure, al

though this would be to minimize the word-difficulty inherent in the ex officio con

cept, namely that the statute might have the effect of making the Vice President the

holder of the statutory job as long as he held the Vice Presidency. Such a statute

is at hand, although it does not use the words "ex officio." See National Aeronautics and

Space Act � 201(a), 72 Stat. 427, as amended, 42 U.S.C. � 2471(a) (1958).
Again it would appear that the Vice President insofar as he is more than a locum tenens

is an officer of the Senate. Does his appointment to a statutory job in any way involve

any conflict with U.S. Const, art. I, � 6: "and no Person holding any Office under the

United States, shall be a Member of either House during his Continuance in Office"? It

would not seem that the Vice President is a "member" of the Senate, in the full sense,

anyway. And, in his case, it would seem that an exception has already been made; he is

Vice President {i.e., he holds an office under the United States) and he also presides over

and votes in the Senate, U.S. Const, art. I, � 3 ; another exception, if that is what is involved,

such as a statutory office in the executive, should do no harm.

In any event, the obstacles are on their face technical, although I think they pose a

deeper problem: to what extent are we willing to permit a dilution in any way of the

fullness of presidential power or even to permit the President, by his own act of approving
a statute, to dilute his own power? There was very little objection to the amendment to

the Space Act, supra, although this does not mean that no objection can or should be made.

Every assistance ought to be extended to the President in his efforts to fulfill his incredibly

difficult office.
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this when the Kennedy administration proposed that section 201 of the

Space Act be amended;68 there was precedent in the provisions of the Na
tional Security Act, a section of which makes the Vice President a mem

ber of the National Security Council.69 But the Kennedy administration

proposal made the Vice President a "Chairman" giving him, therefore,
the magisterial and regulatory functions of such an office-holder with

respect to the body he chairs. The issue of constitutionality was raised at

the hearings on the bill in both House and Senate70 and although some

small doubts appear to have been expressed, ultimately the committee
consensus was in favor of constitutionality. Favoring constitutionality
was an opinion of then Assistant Attorney General Katzenbach written
to the Vice President.71 A point of prime importance seems to have been
that because NASC was "advisory" in capacity, no official who was a

member could be viewed as possessing powers which interfered with the
constitutionally exclusive "executive" power of the President. Much
less attention appears to have been devoted to the practical and political
point voiced during the House Committee hearings by Representative
Ryan72 that it might be better merely to name the Vice President as a

member of the Council rather than as its Chairman. While Mr. Kennedy
had great confidence in Mr. Johnson, suggested Mr. Ryan, this might not
be true between some future President and his Vice President. In view of
this, it might be well to leave the appointment of a Chairman to the Presi
dent. The point was brushed aside.73 Unthought of was the possibility
that the President might die in office and the Vice President succeed him.
In fact, this did happen upon President Kennedy's tragic death.74

68 See Hearings on H.R. 6169 Before the Senate Committee on Aeronautical and Space
Sciences, 87th Cong, 1st Sess. 5-7 (1961) ; Hearings on H.R. 6169 Before the House Com
mittee on Science and Astronautics, 87th Cong, 1st Sess. 7-9 (1961). See also S. Rep. No.
174, 87th Cong, 1st Sess. (1961).

69 National Security Act of 1947, � 101, 61 Stat. 497, as amended, 50 U.S.C. � 402 (1958).
70 Note 68 supra.
71 Quoted in Senate Committee Hearings on H.R. 6169, supra note 68, at 5-7.
72 See House Committee Hearings on H.R. 6169, supra note 68, at 23-24.
73 Ibid.
74 A very technical point is raised by this: (a) might Mr. Johnson have designated a

successor as chairman of NASC or (b) did he remain as chairman until such time as
Mr. Humphrey took office? It might be urged in behalf of the latter point as does Corwin,
op. cit. supra note 67, at 54, that the framers of the Constitution never intended the Vice
President to succeed to the office of President but only to be a locum tenens. If this was
their intention and represents the law of the Constitution, then Mr. Johnson remained Vice
President while performing the duties of President. As Vice President, he remained statutory
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THE DEPARTMENT OF JUSTICE

Mention has been made at a previous point of the word "department"
and its significance (or lack of significance). One "department" of the
Government which is of great significance to the legal profession generally
is, of course, the Department of Justice. This office (headed not by a

"Secretary" but, of course, by the Attorney General) would appear to an

onlooker to be the principal legal adviser of the Government. Certainly
the Attorney General is properly termed the Government's chief legal
officer and clearly the Government's litigious interests are in his hands or

subject to his control.75 Judging by some of the statutes, government-wide
advisory legal functions are also vested in the Attorney General and the

Department of Justice.76 Certainly there would seem to be considerable

merit in centralizing the advice-giving function so that all the statutes

Chairman of the Space Council, according to the provisions of National Aeronautics

and Space Act � 201(a), 72 Stat. 427, 42 U.S.C. � 2.471(a) (1958).
But inveterate practice and custom may make the law of the Constitution. Corwin, op.

cit. supra note 67, at 54, indicates that Vice President Tyler, when he succeeded Harrison

in 1841, considered himself as "President" and that this "exploit" has been repeated in cases

of vice presidential succession ever since. Most of us witnessed Mr. Johnson take the oath

as President. If we adopt this Tyler approach, then Mr. Johnson became President and,

arguably, vacated all of the powers and duties of the Vice Presidency, including the Chair

manship of the Council. It would seem clear enough that Mr. Johnson could no longer

serve as President of the Senate.

Possibly, a President may not desire to serve as Chairman of a body designed to provide
him with advice, assistance and guidance and, if so, the wording of National Aeronautics

and Space Act � 201(b)�"The President shall from time to time designate one of the

members of the Council to preside over meetings of the Council during the absence, dis

ability, or unavailability of the Chairman," 75 Stat. 47 (1961), 42 U.S.C. � 2471(b) (Supp.

V, 1964)�provides a technical problem should the President desire to have a Chairman:

because the Vice President is statutory Chairman, only that officer can serve as such. A

Chairman pro tern can, so to speak, be appointed from among the other members of the

Council, but not a Chairman. Upon the assumption that the Vice Presidency is vacant,

no Chairman can serve until such time as a new Vice President be elected. If one takes

Corwin's argument, the Presidency is vacant and the Vice Presidency is filled by the officer

elected to that office; consistently with this, the chairmanship of the Space Council remains

filled The point is of no great practical significance in itself because whatever the resolution

it will not provide much impediment to the conduct of affairs but it does illustrate some

of the technical problems surrounding the succession to the presidential office. It suggests

a rather obvious course for legislative draftsmen (Representative Ryan's suggestion, supra

note 72 and accompanying text, should have been taken) and it illustrates with smaU nicety

one of the principal points of the article�that much "law" can be involved in areas which

do not receive judicial attention.
75 Act of June 30, 1906, 34 Stat. 816, 5 U.S.C. �� 309, 310 (1958).
76 REV. Stat. �� 354, 356, 357, 361 (1875), 5 U.S.C. �� 303, 304, 306, 307 (1958).
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would receive a uniform interpretation throughout the Government. By
this I mean not only the criminal and other statutes which may ultimately
become involved in litigation, but also the statutes relating to the internal
administration of the Government including, for example, the provisions
of law relating to the expenditure of funds77 or statutes relating to the

complicated administrative relationships between departments such as

in the Department of Defense.78 The impression that the Department of
Justice is the central dispenser of legal advice seems reinforced by the

statutory provision: "No head of a department shall employ attorneys or

counsel at the expense of the United States, but when in need of counsel
or advice, shall call upon the Department of Justice, the officers of which
shall attend to the same."79 This raises an interesting question whether
the command stated would apply to a "commission" or an "administra
tion" in search of legal advice as well as a "department."80
Nonetheless, while there is ample evidence of a onetime congressional

intention to provide a central housing for advisory legal services for the

Government, so many exceptions have been made by subsequent enact-

77 See, e.g., the provisions of 31 U.S.C. See also Whelan, Purse Strings, Payments and

Procurement, 1964 Pub. L. 322, 329-31, 347-63. As is evident from that article, it is not

the Attorney General who is influential today in that area, but rather the Comptroller
General. Perhaps the turning point can be found in 14 Decs. Comp. Gen. 648 (1935) where
the Comptroller indicated that his feeling was that the opinions of the Attorney General
were merely "advisory."

78 E.g., 10 U.S.C. � 133(b) (Supp. V, 1964), which provides in part that the Secretary
of Defense "has authority, direction, and control over the Department of Defense." This,
of course, is not the only provision on this subject; the hegemony of the Secretary was

clearly intended by Congress, but some of the details of its application must often be
unclear. The influential lawyer-adviser is, one is sure, not the Attorney General, but rather
the General Counsel of the Defense Department. See 10 U.S.C. � 137 (Supp. V, 1964).

79 This section, derived from Department of Justice Act of 1870, I 17, 16 Stat. 164, as

later embodied in Rev. Stat. � 189 (1875), was amended in 19S8 by 72 Stat. 1555, 5 U.S.C.
� 49 (1958), to include a new sentence at the end: "This section does not apply to the
employment of counsel under section 1037 of title 10, United States Code." The cited
section authorizes the hiring of foreign counsel to represent persons subject to the Uniform
Code of Military Justice before foreign judicial tribunals and administrative agencies.
It seems rather clear that the purpose of the Department of Justice Act of 1870, 16 Stat.

162, 5 U.S.C. �� 291-340 (1958), was at least in part to set up the Department as the
principal legal adviser. The text of the act is persuasive in this respect and the debates
indicate that not only counsel in court were being considered but also "house counsel"
in the modern sense. See Cong. Globe, 41st Cong, 1st Sess. 3034-39, 3065-67 (1870).

80 See note 52 supra. A similar problem with the meaning of "department" in Rev. Stat
� 161 (1875), 5 U.S.C. � 22 (1958), is mentioned in note 55 supra.
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merits81 permitting departments or agencies to employ their own house
counsel that the role of the Attorney General and Department of Justice
appears minimal. The reader might note that the language of the differ
ent statutes varies and that in one case there is no explicit authorization
for a "General Counsel" or like official, although the statute creating the
agency authorizes the employment of attorneys.82 In the case of NASA,
the Space Act does not authorize explicitly the appointment of a General
Counsel or the employment of legal personnel. Nonetheless, the legisla
tive history of the Space Act indicates that members of Congress thought
that there was sufficient authority for hiring a General Counsel without
explicit license.83 And, of course, one must observe that the hiring of legal
personnel is a matter which must sometimes be brought to the attention
of appropriation subcommittees considering departmental or agency an

nual budget requests including requests for personnel funds. No one, of
course, should wish to deprive departments and agencies of their house

counsel; the value in having counsel as a "member of the team" is too

well established by the evolution of legal services from strictly litigious
representation to legal and administrative guidance and pathfinding. Our
departments and agencies, just like our great corporations, have a right
to their own counsel and a secretary of one department should not have
to rely exclusively for legal advice on the services of personnel subject

81 See, e.g., Act of Sept. 7, 1962, 10 U.S.C. � 137 (Supp. V, 1964) (Department of

Defense General Counsel) ; Act of Feb. 23, 1931, � 30, 46 Stat. 1214, as amended, S U.S.C.

� 152a (1958) (Department of State Legal Advisor) ; Act of June 26, 1946, 60 Stat. 312,
5 U.S.C. � 483a (1958) (Department of Interior Solicitor); Act of July 17, 1952, � 2,
66 Stat. 758, 5 U.S.C. 592b (1958) (Department of Commerce General Counsel) ; Atomic

Energy Act of 1954, � 25b, 68 Stat. 925, as amended, 42 U.S.C. � 2035b (1958).
My course in Legislation at Georgetown University Law Center for the Spring Term,

1965, is searching the books for the statutory histories of many of the principal depart
mental counsel, with the ultimate aim (as an exercise) of preparing a single statute for

departmental counsel.
82 Federal Aviation Act of 1958, � 302(f), 72 Stat. 746, 49 U.S.C. � 1342(d) (1958).
83 Oddly enough, the bill reported out by the House Committee, H.R. 12575, 85th Cong,

2d Sess. (1958), contained a provision for a general counsel in NASA. See H.R. Rep. No.

1770, 85th Cong, 2d Sess. 14 (1958). The bill reported out by the Senate Committee

apparently did not do so. The bill as adopted by both houses included no provision ex

pressly dealing with a general counsel, but the Committee of Conference in the concluding
observation in its report stated:

The House bill contained provisions for the appointment of a General Counsel in
the Administration .... The Senate amendment included no such provisions and

they were omitted in the conference substitute. The conferees noted that the Adminis
trator has authority under the act to appoint a General Counsel ....

H.R. Rep. No. 2166, 85th Cong, 2d Sess. 25 (1958).
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to the authority of another cabinet-level officer, the Attorney General. But
one wonders whether such counsel should not be established under uni
form statutes and the general function and constitution of house counsel's
offices coherently stated in such statutes. One would also think that as a

matter of good government organization a clear-cut relationship be
tween the Department of Justice and such house counsel would also be
stated.84
A sense of the importance of counsel in the internal functioning of the

Government can be gained from mention of some of the work they may
be called on to do.85 To supplement the references to the work of a general
counsel made at an earlier point in this article, I have drawn the follow

ing examples from personal observation. They do not reflect the special
tasks of any one department or agency: (1) rendition of legal opinions
connected with the preparation, administration, and termination of con

tracts; (2) rendition of legal opinions on the expenditure of appropriated
funds; (3) rendition of legal opinions on personnel problems; (4) drafting
regulations and interpretation of regulations and statutes pertaining to

84 Such was the view of the Second Hoover Commission. Task Force on Legal Services
and Procedure of the Commission on Organization of the Executive Branch of the

Government, Report on Legal Services and Procedure 7-9 (1955).
85 The administrative "jurisdiction" of the NASA General Counsel is contained in National

Aeronautics and Space Administration Management Manual 2-1-5A. Responsibility is
set out for (a) providing legal aid to all organizational components of NASA ; (b) render

ing opinions on legal questions arising within or referred to NASA; (c) preparing the legis
lative program of NASA; (d) administering the NASA patent program; (e) providing legal
representation for NASA in matters involving Congress and other government agencies;
(f) providing legal representation for NASA in dealings with foreign governments and inter
national organizations; (g) adjudicating claims presented to NASA; (h) approving for

legal sufficiency NASA management instructions, regulations, and delegations of authority;
(i) providing counsel to represent the Government in proceedings before NASA boards.
The following titles of memoranda and opinions written in the NASA General Counsel's

office a few years ago have been taken at random to illustrate the General Counsel's work:

"Delegation of Authority to Make Determination Under the Armed Services Procurement

Act," "Access to Restricted Data by NASA Contractors," "Employment of Canadian Scientists
and Engineers," "Requirements for the Execution of Oath of Office," "NASA Nuclear Re

actor," "NASA Membership in American Society for Public Administration (availability
of appropriations therefor)," "NASA Form for Fixed-Price and Development Contracts,"
"Administrative Procedure Act (Application to NASA)," "Types of Contracts Requiring
Inclusion of Special NASA Patent Provisions," "Reward for Return of Space Capsule,"
"Issuance and Effect of NASA Security Regulations," "Scope of NASA Responsibility (for
'aeronautical and space activities')," "Conflict-of-interest Statutes," "Grants and Univer
sity Contracts Under NASA Patent Regulations," "Permit for Drilling Well at Goddard
Space Flight Center," "Lease for Project Mercury Site at Tunguu, Zanzibar."
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departmental or agency operations; (5) drafting of statutes for congres
sional consideration; (6) rendition of legal opinions on problems of prop
erty administration and disposal; (7) rendition of legal opinions on ques
tions arising out of interdepartmental relations. These are only broadly
stated examples, of course, but they lend some additional force to a state
ment made by a Task Force of the First Hoover Commission: "It is little
wonder, in the light of the vital nature of the legal function in government
administration, that solicitors and general counsels so often become key
policy advisors to the department head."86 Additional witness to the im

portance of counsel is given by the extensive work of the Second Hoover
Commission's Task Force on Legal Services and Procedure which pro
duced a 400-plus page report in 1955.87 Whatever the reasons, this report
seems to have failed to produce any significant change in the overall or

ganization of legal services in the Government, although substantial atten
tion was devoted to the need for changes in organization, and although
recommendations of the Commission and the work of the Task Force in

this area were drawn to the attention of the House Judiciary Committee.88
The preceding pages have attempted to observe some of the internal

legal operations of departments and agencies. I think it only fair to con

fess what may be obvious: that many of the points discussed in the pre

ceding part could usefully be made in connection with the next part which
attempts to concentrate on some of the legal issues and relationships be
tween departments and agencies. I make no apology for this, but I do urge
the reader not to view this discussion as involving issues which have been

finally and completely pigeon-holed.
The Executive Branch

In writing an article such as this one which is devoted primarily to

persuasion that the study of public administration law is desirable, the
writer has often felt keenly the lack of that material which is so tradi

tionally and so indisputably "legal," the appellate judicial decision. No
where is this lack more keenly to be felt than in an analysis of the execu

tive branch which must be centered about the person and the actions of

the President. It is true that some presidential acts are published system
atically,89 but much of what the President does is disclosed to the public

86 Task Force on Departmental Management, op. cit. supra note 52, at 51.

87 Note 84 supra.
88 See Staff of House Comm. on the Judiciary, 84th Cong, 2d Sess, Legal Services

and Procedure 3-7 (Comm. Print 1956).
8� Executive orders and proclamations and some other documents are published in the
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only to the extent that he himself chooses that it shall be. Many presi
dential papers are regarded, I understand, as purely personal to the
President and their disposition regarded as subject to his personal
wishes.
The President's powers and actions are not the whole of the executive

story, of course, dominant as they may be. The relations between depart
ments and agencies have to be studied. Here again the documentation is

sparse. By their nature many of the transactions between departments
and agencies are not readily accessible. Without anyone's making any at

tempt at secretiveness, such transactions often remain secret merely be
cause they are so many and appear to be so routine that a researcher
would be discouraged before beginning. Also, there are many occasions
on which, legitimately or not, the cloak of concealing discretion is thrown
about interdepartmental affairs. All of this takes no account of the many
occasions where security (whether or not that value-laden word be prop
erly invoked) is said to be at stake and transactions are therefore fore
closed from the eyes of the many.
Therefore, whatever the cause may be, there are many documents and

items of evidence which will not be available to the legal researcher. It is
clear that judicial activities, in general, are incomparably superior in this

respect so far as research is concerned. This does not, however, seem to

be a forceful reason for abandoning research effort, although it does
establish certain limitations. None of this is to say that information is
not available. For the researcher, the Federal Register and Code of Fed
eral Regulations represent a treasury of information, and departmental
policies90 often establish the accessibility of information to the searcher.
One cannot overlook the overflowing storehouse of information in con

gressional documents, poorly indexed, or not indexed at all, but none

theless most of it available in federal depository libraries throughout the
country.91
Federal Register. A cumulation of Executive orders and proclamations is found in 3 C.F.R.
The basic requirement for publication of presidential acts is found in Federal Register Act
� 5(a), 49 Stat. SOI (193S), 44 U.S.C. � 305(a) (1958).
fl0 During the year I spent under a Ford Foundation grant I was given generous access

to the regulations and other papers of the National Aeronautics and Space Administration.
I might say that I did not seek access to documents classified in the interest of national

security; however, a general indulgence has been granted to scholars doing work on his
torical research projects which may necessitate access to classified documents. See Exec.
Order No. 10816, 24 Fed. Reg. 3777 (1959).
91 A list of the printed studies completed by a select committee (with which I was

associated as consultant) might serve as an illustration of the sort of information which
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All of the limitations expressed in the preceding paragraphs will be
apparent in the discussion which follows. What I have attempted to do is
to make some comments about some of the areas in executive branch
affairs which offer some promising research prospects. In each case I have

attempted to introduce some illustrative facts.

EXECUTIVE POWERS

From the standpoint of the lawyer and the law professor the powers of
the President have been too little analyzed, although Corwin's work must

be accepted as fulfilling many needs.92 In general, we seem often to have

sought our definition of presidential powers in terms of the authority of

the President to "hire and fire"�that is, the freedom of the President to

dispense with the services of an officer of the Government. The discussion

here very often commences and ends with Humphrey's Ex'r v. United

States93 and Myers v. United States.9* Certainly, those decisions do con

stitute most important expressions of opinion on the relationship between

Congress so usefully makes public. Authored by the House Select Committee on Govern

ment Research, 88th Cong, familiarly known as the Elliott Committee, the list includes:

Administration of Research and Development Grants, H.R. Rep. No. 1729, 88th Cong, 2d

Sess. (1964) ; Manpower for Research and Development, H.R. Rep. No. 1907, 88th Cong, 2d

Sess. (1964) ; Federal Facilities for Research and Development, H.R. Rep. No. 1931, 88th

Cong, 2d Sess. (1964); Documentation and Dissemination of Research and Development

Results, H.R. Rep. No. 1932, 88th Cong, 2d Sess. (1964) ; Federal Student Assistance in

Higher Education, H.R. Rep. No. 1933, 88th Cong, 2d Sess. (1964) ; Impact of Federal

Research and Development Programs, H.R. Rep. No. 1938, 88th Cong, 2d Sess. (1964);
Contract Policies and Procedures for Research and Development, H.R. Rep. No. 1942,

88th Cong, 2d Sess. (1964) ; Interagency Coordination in Research and Development, H.R.

Rep. No. 1939, 88th Cong, 2d Sess. (1964) ; Statistical Review of Research and Development,
H.R. Rep. No. 1940, 88th Cong, 2d Sess. (1964) ; National Goals and Policies, H.R. Rep.

No. 1941, 88th Cong, 2d Sess. (1964). These reports are of a narrow range, of course, when

one views the complete spectrum of congressional interest and the scope of committee

publications, but the point is that the House of Representatives felt keenly the need for

general information on a crucial subject�the Government's research and development pro

grams�and was able in a short time to acquire, attempt to digest and report this informa

tion. Questions may and have been raised over whether such a job could have been done ade

quately in so short a time. Probably, because programs move so swiftly, this job could

never be done finally; in the meantime, however, stocks of several of the reports listed

above were speedily exhausted by an interested public.
92 Corwin, op. cit. supra note 67, is the standard, so far as I know. Even so, greater

study has to be undertaken of the details of presidential-departmental and presidential-
congressional relations so that out of such a study a more complete picture can be painted.

93 295 U.S. 602 (1935).
�4 272 U.S. 52 (1926).
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the President and the heads of departments or agencies. They draw a

line between officers whose positions are so entirely within the executive
branch that they can be said to serve at the pleasure of the President and
those whose positions call upon them, at least in part, to discharge subcon-

gressional functions so that their service is for the term laid down by Con

gress. The line, albeit a vague one, is there; but it would be unfortunate not
to point out that in all of these Supreme Court cases the issue seems to be
back pay and not the right to specific possession of an office against the
presidential will.95 Restoration of a dismissee seems to be unlikely. But
there are other and, I think, more fruitful areas for the legal plowshare,
and cultivation of these areas may be productive. One of these areas is
the statutory structure of the Government. That structure is, of course,
the product of the President and the Congress cooperating as legislators.96
A substantial portion of the voluminous United States Code deals with the

powers of the various departments and agencies of the executive branch. A
statute may permit the President to distribute authority by delegation to

the departments and agencies.97 Or the statute may confer authority on

the head of a department or agency.98 Indeed this type of statute is un-

95 A close case involved an unsuccessful application by Cadet John Dunmar of the

United States Military Academy to the United States District Court for the District of

Columbia for a grant of his degree and issuance of a commission in the Army after he

had been dismissed from the Academy (the offense was intentional deception or "quibbling"
in Cadet usage) . Dunmar v. Ailes, Civil No. 1150-64, D.D.C, Sept. 22, 1964, appeal docketed,
No. 18997, D.C. Cir, Nov. 2, 1964. Commissions in the Regular Army are offices under
the United States to which the President nominates and, with the advice and consent of
the Senate, appoints. Officer Personnel Act of 1947, 10 U.S.C. � 3284 (1958). The procedure
for appointment of Regular Army Officers set out by this statute appears to be a practical
construction of VS. Const, art. II, � 2.

96 That is, under the Constitution the President approves the enactment of Congress and
his approval makes it effective. U.S. Const, art. I, � 7. Use of the veto power is relatively
infrequent. I know of no statistics on the point, but a substantial number of the bills
which are enacted each year into law either originate in the executive branch or are pro
duced with its close cooperation. Certainly, most of the legislation on the structure and
powers of the executive branch is the creature of joint executive-legislative study, drafting
and action.

97 See, e.g., Act of Aug. 28, 1958, 72 Stat. 972, 50 U.S.C. �� 1431-35, authorizing the
President to permit departments and agencies exercising certain national defense functions
to take certain contract actions including the making or modification of contracts without
regard to existing provisions of law on those subjects. For an example of the President's
action see Exec. Order No. 10789, 23 Fed. Reg. 8897 (1958).

98 For example, National Aeronautics and Space Act � 202(a), 72 Stat. 429, 42 U.S.C.
� 2472(a) (1958), vests the power and authority of NASA in the Administrator, to be
exercised by him "under the supervision and direction of the President." Similarly, the
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doubtedly more prevalent than the former. Presumably, these depart
ments and agencies exercise the authority contained in this kind of statute

subject to some sort of presidential supervision." Despite some investiga
tion by lawyers, the subject is one which needs greater exploration.
Apart from statute, what are the powers which the President derives

from the Constitution itself? Except for a few particularizations,100 the

Secretary of Defense has "authority, direction, and control over the Department of Defense"
but in this he is "subject to the direction of the President." Act of Sept. 7, 1962, 10 U.S.C.

� 133(b) (Supp. V, 1964). Sometimes, however, statutes creating an office are not so

clear and explicit on the scope of secretarial power and subordination to the President.

See, e.g., Act of Feb. 14, 1903, ch. SS2, � 1, 32 Stat. 825, as amended, 5 U.S.C. � 591 (1958)
(Secretary of Commerce) ; Act of June 13, 1888, ch. 389, � 1, 25 Stat. 182, as amended,
5 U.S.C. � 611 (1958) (Secretary of Labor). In such cases, the authority of the secretary

(or other department head in the case of an "agency" or "administration") will have to be

ascertained in detail through a search of the statutes pertaining to his department or agency.

Naturally, the same sort of search is also necessary with respect to the specific powers held

by the department or agency heads like the NASA Administrator and the Secretary of

Defense, except that the two sections cited above make clear for purposes of symmetry
that in these officers is vested the powers of their organizations. It can also be true, that

some of the power and authority situated within a department or agency may not be al

together clearly within the grasp of the secretary, or at least as clearly within his grasp

as the powers of the Defense Department or NASA are stated in the above statutes to be

within the grasp of heads of those agencies. For example, the Surgeon General heads the

Public Health Service and exercises many important powers with respect to that service

and the national health and medical research programs. The statute on the Surgeon General

vests in him power of administration over the Public Health Service "under the supervision
and direction" of the Federal Security Administrator (now the Secretary of Health, Educa

tion, and Welfare). Public Health Service Act � 201, 58 Stat. 683 (1944), 42 U5.C. � 202

(1958). At least as far as statutory statements go, then, departmental power is somewhat

diffused in HEW, though that may be explained by the "holding company" nature of the

Department.
9� "Supervision" would appear to be a minimal term, but certainly it would appear to be

clearly inferable that the President can "supervise" in virtue of his constitutional grip on the

"executive power," U.S. Const, art. II, � 1, and his constitutional duty to "take Care that

the Laws be faithfully executed," U.S. Const, art. II, � 3. In addition, many statutes give

him powers of direction and control as in the examples taken from NASA and the

Department of Defense. Note 98, supra. Further, one must recognize the vast influence of

the other powers possessed by the President, such as his prestige and his ability to procure

resignations. Although the President's opportunity to exercise actual supervision over

executive affairs must be very small in the light of the problems he faces, one cannot under

rate his ability to bring immense and irresistible pressure to bear within the executive

branch when he feels called upon to do so. For an interesting discussion of his powers

within the executive branch, in the light of congressional powers to enact laws appointing

inferior executive officers as the holders of power, see Corwin, op. cit. supra note 67, at 79-85.

loo Mostly in U.S. Const, art. II, � 2, containing the provisions making the President the
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Constitution speaks most generally in conferring on the President the

"executive power."101 The Supreme Court spoke to this question in

Youngstown Sheet & Tube Co. v. Sawyer102 but one questions the extent to
which the opinions in that case are helpful or influential in the intrabranch

affairs of the Executive. Congress very nearly posed a radical question in
the case of the recent RS-70 aircraft controversy where it was proposed
that a statute be enacted directing an inferior executive branch officer

(the Secretary of the Air Force) to make certain expenditures and press
forward on a program favored by legislators. This issuance of a statutory
directive was proposed despite knowledge of the fact that both the Sec

retary's immediate superior (the Secretary of Defense) and the President

were firmly opposed.103 Involved in this problem is the implication of the
Chief Executive's headship over the executive branch vis-a-vis his respon
sibilities to the Congress, both legally104 and politically. In this respect,
of course, the problem does not stand alone. In other articles105 I have
cited some of the many examples of congressional attempts to control
executive choices, and instances of what I have termed sublegislative
action where congressional committees have induced or sought to induce
action by a department or agency without formal legislative action. Very
often Congress has relied on its apparently plenary appropriation power
to lay down rules which the executive has questioned.106 A recent, and
most interesting example, which I think restates the need for legal and
academic analysis of the executive-legislative relationship is section 200

of the Water Resources Research Act of 1964:
There is authorized to be appropriated to the Secretary of the Interior . . .

from which he may make grants, contracts, matching, or other arrangements
with educational institutions (other than those establishing institutes under
title I of this Act), private foundations or other institutions; with private firms

Commander in Chief of the Army, Navy, and Militia, giving him the appointment and

treaty-making powers, and others.
101 U.S. Const, art. II, � 1.
102 343 U.S. 579 (1952).
103 See Whelan & Phillips, Government Contracts: Emphasis on Government, 29 Law &

Contemp. Prob. 315, 323-25 (1964).
104 Legally, of course, his responsibility rests on his duty to see to it that Congress'

"Laws be faithfully executed," U.S. Const, art. II, � 3, and his obligation, instinctive in
the whole framework of separated powers, to accord Congress full scope for its authorized
activity. This leaves plenty of room for argument, of course.

105 Whelan & Phillips, supra note 103, at 323-31; Whelan, supra note 77, passim.
106 See Whelan & Phillips, supra note 103, at 329-31, 346; Whelan, supra note 77, at

349. See generally Ginnane, The Control of Federal Administration by Congressional Resolu
tions and Committees, 66 Harv. L. Rev. 569, 599-609 (1953).
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and individuals; and with local, State and Federal Government agencies, to
undertake research .... The Secretary shall submit each such proposed grant,
contract, or other arrangement to the President of the Senate and the Speaker
of the House of Representatives, and no appropriation shall be made to finance
the same until 60 calendar days (which 60 days, however, shall not include days
on which either the House of Representatives or the Senate is not in session
because of an adjournment of more than three calendar days) after such sub
mission and then only if, within said 60 days, neither the Committee on Interior
and Insular Affairs of the House of Representatives nor the Committee on

Interior and Insular Affairs of the Senate disapproves the same.107

Although the President opposed the section,108 he signed the act. A bill

proposing repeal of the section was introduced in the 88th Congress109
but no action was taken on it.

THE POWER TO REORGANIZE

An excellent article was written by Robert W. Ginnane110 on certain
of the important constitutional and other aspects of the Reorganization
Act of 1949.111 Still, the whole power of the President and the depart
mental and agency heads to reorganize is one that would profit by exam

ination and scholarly statement for all to read. Any such examination

would have to proceed on the wide powers to reorganize delegated to the

President by the act. The act was sufficient at that time to provide
foundation for the creation of the Department of Health, Education,
and Welfare by reorganization plan.112 There are limitations, of course,
imposed on presidential action under the act.113 And, even if the terms

107 78 Stat. 331, 42 U.S.C.A. � 1961 (Supp. 1964).
108 Statement by President Johnson (issued from the Office of the White House Press

Secretary), July 17, 1964.
109 S. 3039, 88th Cong, 2d Sess. (1964).
110 Supra note 106.
m Ch. 226, 63 Stat. 203, as amended, 5 U.S.C. � 133z-l5 (1958), as amended, 5 US.C.

� 133z-15 (Supp. V, 1964). The right to exercise power under this statute has been ex

tended through June 1, 1965. 78 Stat. 240, 5 U.S.C.A. � 133z-3 (Supp. 1964).
"2 Reorganization Act No. 1 of 1953, 67 Stat. 631, 5 U.S.C. � 623 (1958).
us The principal source of limitations is Reorganization Act of 1949, � 5(a), 63 Stat.

205, 5 U.S.C. � 133z-3(a) (1958), as amended, 5 U.S.CA. � 133z-3(a)(l) (Supp. 1964):

Section 5. (a) No reorganization plan shall provide for, and no reorganization under

this Act shall have the effect of�
(1) creating any new executive department, or abolishing or transferring an executive

department or all the functions thereof, or consolidating any two or more executive de

partments or all the functions thereof; or
�r

(2) continuing any agency beyond the period authorized by law for its existence or

beyond the time when it would have terminated if the reorgamzation had not Deen

ma(3)' continuing any function beyond the period authorized by law for its exercise,
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of the act would be broad enough to authorize the particular reorganiza
tion plan proposed by the President, the plan has to run the gantlet of
House and Senate, disapproval by either of them being sufficient to de

prive the plan of effectiveness.114 One of the most important practical
limitations on the power of the President under the act is the fact that
the act is not permanent legislation. It has been kept alive by periodic ex

tensions of a temporary nature.115 At least one other statute gives the
President a major reorganization power.116 But the inquirer has to press

or beyond the time when it would have terminated if the reorganization would have
been made; or
(4) authorizing any agency to exercise any function which is not expressly authorized

by law at the time the plan is transmitted to the Congress; or

(5) increasing the term of any office beyond that provided by law for such office ; or
(6) transferring to or consolidating with any other agency the municipal government

of the District of Columbia or all those functions thereof which are subject to this
Act, or abolishing said government or all said functions.
The 1964 amendment to � 5(a)(1) would prohibit such "reorganizations" as the creation

of the Department of Health, Education, and Welfare, by Reorganization Act No. 1 of 1953,
67 Stat. 631, 5 U.S.C. � 623 (1958). A similar prohibition had been contained in the
Reorganization Acts of 1939, � 3(a), 53 Stat. 561, and 1945, � 5(a)(1), 59 Stat. 615. The
House Committee on Government Operations rejected a similar limitation when it reported
out H.R. 3496, 88th Cong, 1st Sess. (1963), discussed in H.R. Rep. No. 311, 88th Cong,
1st Sess. 4-5 (1963). H.R. 3496 was a bill extending the Reorganization Act. Nonetheless
the limitation was adopted by the House in its debate, 109 Cong. Rec. 10061-77 (1963), and
was consented to by the Senate Committee on Government Operations in its report, S.
Rep. No. 1057, 88th Cong, 2d Sess. (1964). The Kmitation of creation of executive depart
ments was included in � 2 of the bill as passed and approved by the President, 78 Stat.
240, 5 U.S.C.A. � 133z-3 (Supp. 1964). Readers interested might note that S. Rep. No. 1057,
op. cit. supra, contains a considerable discussion (prepared by the Library of Congress) of
the various reorganization acts and the reorganization plans submitted under them.

114 Reorganization Act of 1949, � 6(a), 63 Stat. 205, as amended, 5 U.S.C. � 133z-4(a)
(1958) provides:

Except as may be otherwise provided pursuant to subsection (c) of this section,the provisions of the reorganization plan shall take effect upon the expiration of the
first period of sixty calendar days of continuous session of the Congress, following the
date on which the plan is transmitted to it; but only if, between the date of trans
mittal and the expiration of such sixty-day period there has not been passed byeitner of the two Houses ... a resolution stating in substance that that House does
not tavor the reorganization plan.

Ginnane, supra note 106, at 581-82, 596-97, comments on this reservation to one House of
the right to disapprove.

t/t15 j!�rganization Act of 1949> � s(b)> 63 Stat. 205, as originally enacted providedmat. No provision contained in a reorganization plan shall take effect unless the plan is
transmitted to the Congress before April 1, 1953." The date was removed and later dates
successively substituted by a number of statutes, the latest of which is � 1, 78 Stat 240 5
U.b.CA. � 133Z-3 (Supp. 1964), which inserts "June 1, 1965" as the final date for transmittal

ns.

Act of Sept. 7, 1962, 10 U.S.C. � 125(b) (Supp. V, 1964), permits the President
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further. Assume that such an act is either unavailable or inapplicable:
does the President have anything like an "inherent" power to reorganize?
The Constitution says nothing, except that one would assume that the

grant of executive power to the President would give him considerable
control and area of choice of the type of instrument by which he exer

cises power. In practical good sense he has to rely on congressional will
ingness to appropriate money for the purpose of carrying out the laws
and therefore he will normally seek an accommodation with Congress
on the instruments (i.e., the departments and agencies) of power and
not seek to dictate.

A subordinate area of inquiry relates to the authority of one of the

department or agency heads to reorganize his own bailiwick. Statutes

often confer very wide powers, as in the case of the National Aeronautics
and Space Administrator.117 Such a grant of power appeals to common

sense; the Administrator must have the power to arrange for efficient

discharge of the Administration's functions and performance of its du

ties. Nor is he entirely free from check. In the normal course of affairs,
any reorganization will come to the attention of Congress118 which will

temporarily to transfer, reassign or consolidate functions, powers or duties within the

Department of Defense. This power exists to enable the President to meet hostilities or

the imminent threat of hostilities and the transfer, reassignment or consolidation terminates

when the President determines that hostilities have terminated or that there is no longer

any imminent threat.

National Aeronautics and Space Act � 203(b)(1), 72 Stat. 429, 42 U.S.C. � 2473(b)(1)

(1958), gives power, with respect to the Administration, "to make, promulgate, issue,

rescind, and amend rules and regulations governing the manner of its operations and the

exercise of the powers vested in it by law . . . ." The right to exercise this power is in

the Administrator, "under the supervision and direction of the President." National Aero

nautics and Space Act � 202(a), 72 Stat. 429, 42 U.S.C. � 2472(a) (1958).
us If reorganizations are not required to be presented to Congress formally, as in the

case of reorganization plans, certainly any substantial shifting of power or functions within

an agency will come to the attention of the appropriations subcommittees which sit on

the agency's annual budget request. In the case of an agency like NASA which is required
to submit its budget to the Senate Committee on Aeronautical and Space Sciences and the

House Committee on Science and Astronautics for authorization of appropriations before

going to the appropriations committees, the opportunity for congressional surveillance of

reorganizations is doubled. For comment on authorization acts and their relation to

appropriations see Whelan, supra note 77, at 343-47. As an illustration of committee knowl

edge about executive affairs gained in the course of authorization hearings, see Hearings on

S. 2446 before the Senate Committee on Aeronautical and Space Sciences, 88th Cong., 2

Sess, pt. 2, at 369-71 (1964). The cited pages contain an explanation by the Space Adminis

trator of a major NASA organizational realignment. Accompanying the explanation is a

copy of an organization chart reflecting the reorganization.
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have an opportunity to exert its influence over reorganizations or pro

posed reorganizations through ultimate reliance on the appropriation
power. The power to reorganize has to be looked at not only from the

standpoint of the quality of the power under constitutional standards,
but also from the standpoint of the likely effects of the exercise of the

power. No doubt the basic power to reorganize has the same fundamental

legal qualities no matter whether it be given to the Secretary of Interior
or the Director of the Office of Saline Water,119 but once the power of

departmental reorganization is put into the hands of the Secretary of

Defense, the implications of the act of reorganization can assume im
mense proportions. There are several checks, but the Secretary has been

delegated such power.120
Noteworthy in such cases where the department or agency head may

reorganize is the relationship between the power possessed by the agency
head and the general executive power which remains in the hands of
the President. May the President tell the department or agency head
how to reorganize or direct him not to use his power at a time when
the inferior officer believes the power should be exercised? Of course,
pragmatic answers will be found for each case, but the broader consti
tutional issue should be discussed. It emerges actually from the basic
framework of executive-legislative relationships (because Congress in
the instances cited has provided the power of reorganization) . Another in

teresting question is posed in cases where there are no broad grants of
the power to reorganize but an agency head may feel that reorganization
is necessary in the interests of efficiency. Does he have any "inherent"
power to reorganize? To what extent? Need he apprise the appropria-

119 The Office of Saline Water is an office within the Department of Interior governed
by Act of July 3, 1952, ch. 568, 66 Stat. 328, as amended, 42 U.S.C. �� 1951-58 (Supp. V,
1964). Its purpose is to conduct programs leading to the conversion of saline water to
useful water. The Office operates under the authority of the Secretary of Interior.

120 See Act of Sept. 7, 1962, 10 U.S.C. �� 125(a), (c), (d) (Supp. V, 1964). Subsection (a)
gives the Secretary reorganization power "to provide more effective, efficient, and economical
a(Iministration and operation, and to eliminate duplication, in the Department of Defense."
He must report to the Committees on Armed Services of the Senate and House of Represen
tatives any proposed changes which would alter arrangements provided for by statute.
Such changes will eventually take effect unless (1) either committee reports disapproval and
(2) its respective House ratifies this disapproval. Subsection (c) allows the Secretary,
unrestricted by subsection (a) , to "assign or reassign the development and operational use
of new weapons or weapons systems to one or more of the military departments or . . .

the armed forces." Subsection (d) provides for unhindered reorganization of any "supply or
service activity common to more than one military department."
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tions subcommittees or the legislative committees of Congress with
which his agency deals? I know of no standard answers here.

INTERDEPARTMENTAL COOPERATION

It should hardly need demonstration that one department or agency
of the executive branch may be able to render services for others. In

fact, some agencies (most notably, I would think, the General Services

Administration)121 have been set up primarily as service agencies in this

sense. And, without citing dramatic instances of cooperation between

the State Department and the Department of Defense, one can easily
think of cases where such interdepartmental cooperation would appear
to be of maximum use, e.g., cooperation in the development of fuels be

tween departments and agencies interested as consumers and agencies
capable of performing or advising on the performance of scientific test

ing and inspection of fuels. It would seem that there is little need to

elaborate.

Sometimes, such interdepartmental cooperation is commanded or au

thorized by Congress, as in the case of NASA and the Department of
Defense in the area of space activity.122 An interesting parallel case

is furnished by the Communications Satellite Corporation's ability to

rely on NASA123 and the statutory command that it seek State Depart-

121 The General Services Administration was created by the Federal Property and Ad

ministrative Services Act of 1949, � 101(a), 63 Stat. 379, 5 U.S.C. � 630(a) (1958). The

best general statement of the functions, including service functions, of the General Services

Administration can be found in U.S. Government Organization Manual 418-28 (1964).

The Organization Manual is published by the Office of the Federal Register, National

Archives and Records Service, GSA, and is available through the Superintendent of Docu

ments, U.S. Government Printing Office. Another agency which fulfills service _funct"ns>
among many other duties, is the Federal Bureau of Investigation. See Act of April 5, 1952,

ch 159, � 1, 66 Stat. 44, as amended, 5 U.S.C. � 655 (1958), authorizing the Bureau to

conduct loyalty investigations upon reference by the Civil Service Commission. And,

obviously, the National Bureau of Standards is capable of performing service functions

for federal agencies. See Act of March 3, 1901, ch. 872, 31 Stat. 1449, as amended, 42 U.b.t.

�8JTj� National Aeronautics and Space Act � 102(c) (6), 72 Stat. 427, 42 U.S.C. � 2451(c)

(6) (1958); � 201(e)(4), 72 Stat. 428, as amended, 42 U.S.C. � 2471(e) (4) (Supp- v>

1964); � 204, 72 Stat. 431, 42 U.S.C. � 2474 (1958). Section 204, creating the Civilian-

Military Advisory Committee, is not active.
123 Communications Satellite Act of 1962, � 201(b), 76 Stat. 421, 47 U.S.C. � 721W

(Supp. V, 1964).
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ment advice in certain of its activities.124 One may assume that the

President may direct such cooperation.
I have made comment elsewhere on one or two of the interdepartmen

tal-cooperative phases of NASA's activities/25 but it might be interesting
to make mention of the same points again. NASA was directed by the

Space Act to establish a coordination committee with the Department of
Defense.126 This committee was to be known by the clumsy name "Civil

ian-Military Liaison Committee,"127 and was to serve advisory, con

sultative and information-exchange purposes between the Defense De

partment and NASA. In fact, without any repeal of the section in the

Space Act setting up the Committee, CMLC seems to have fallen into
desuetude and has been effectively superseded by other authorities in

cluding a committee created by the NASA Administrator and the Sec

retary of Defense known as the "Aeronautics and Astronautics Co

ordinating Board."128 When it was felt that NASA and the Department
of Defense might be duplicating each other in acquiring ships for track
ing and data acquisition, a congressional conference committee (on the
NASA 1964 authorization act) directed that NASA reach an agree
ment with the Defense Department on the subject.129 In the one case,
an apparently substantive change in statutory structure has been made
without resort to the formal process of legislative change (although one

is sure that the President and interested congressional committees were

apprised) and in the other a conference committee composed of mem
bers from both Houses was able to lay down a requirement tantamount
to legislation with sufficient effectiveness to produce the desired re

sult.130 For the purposes of this article, what is interesting are the ways
in which vital interdepartmental affairs are being arranged. I would
like it understood that I make no comment on the substance of what
was done. To all appearances that is quite satisfactory.

124 Communications Satellite Act of 1962, � 402, 76 Stat. 426, 47 U.S.C. � 742 (Supp. V,
1964).

125 Whelan & Phillips, supra note 103, at 34S-46.
126 National Aeronautics and Space Act � 204, 72 Stat. 431, 42 U.S.C. � 2474 (19S8).
127 National Aeronautics and Space Act � 204(a), 72 Stat. 431, 42 U.S.C. � 2474(a) (19S8).

The operating charter for this Board may be found in National Aeronautics and
space Administration Management Manual 2-3-10.

129 H.R. Rep. No. 706, 88th Cong, 1st Sess. 10-11 (1963).
National Aeronautics and Space Administration Management Manual 2-3-28

contains a memorandum summarizing the agreement.
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NASA is perhaps more willing or more able than some other depart
ments to make its regulations and related materials available to the le
gal scholar. Certainly in connection with this writer's work the availabil

ity of the NASA Management Manual has been of maximum help. With

respect to interdepartmental relations the Manual has been particularly
instructive. Chapters two and three are replete with illustrations of
memoranda and related records of agreement between NASA and other

departments or agencies.131 Without deeply exploring the substance of

such interdepartmental agreements and undertakings, I would like to

comment that the form is almost that of a contract. Certainly the docu
ments show a legal hand and their existence evidences an orderly legal
approach. Furthermore, their availability seems calculated to keep in
terested officers and employees apprised of important activities. The

evidence is that such documents must fullfill something of the function

of statutes between the departments and agencies concerned. From them,
inferences of power and duty, incapacity and responsibility will be made

by those charged with implementing them. One would think that further

research into the substance of such documents, which must abound

in a Government as old and as complex as ours, would be most reward

ing legal research.
SOME MISCELLANEOUS POINTS

Under this head I would like to state in very summary fashion some

of the other areas of interdepartmental and interbranch relations which

seem to me to be noteworthy from the standpoint of the legal researcher.

(1) The relation of the Vice President to the executive branch. Sub

stantial comment was made on this subject above. The Vice President

is designated by the Constitution to fulfill a legislative function.132 May
he be appointed to fulfill active functions in the executive branch? The

answer would seem to be important if we are to extend the functions

of the Vice President beyond the chairmanship of the advisory Na-

131 See eg, NASA-Air Force Agreement Relating to Research and Development Procure

ment and Field Service Functions, in id. 2-3-4; FCC-NASA Memorandum of Understanding-

Communications Space Activities, in id. 2-3-12; NASA-AEC Agreement for the Nuclear

Rocket Development Station, in id. 2-3-18; Air Force-NASA Memorandum of Under

standing Regarding the Assignment of NASA Personnel for Duty With the Air Force in

id 2-3-38; NASA-Department of the Treasury, Department of Defense, Department oi

Interior, Department of Commerce, and FAA Agreement (concerning a nonmihtary sateuiie

system), in id. 2-3-39.
, mmr

132 Namely, as President of the Senate and breaker of tie votes therein. U.b. coss>i.

art. I, � 3.



196S] Law of Public Administration 991

tional Aeronautics and Space Council. I do not know whether the

thought has ever been entertained (although I would suppose it has),
but it might appear useful to some future President to appoint his Vice
President as Secretary of State or Secretary of Defense or to some of
fice within the executive.133

(2) The increasing importance of congressional committees in exec

utive affairs and the relation of such committees to the structure of the
Government. I have remarked both in this article and elsewhere134 about
some of the occasions where either law or practice gives to congressional
committees a decisive influence or the power of approval or disapproval
over single executive actions. Does the requirement that House and Sen
ate Armed Services Committees give their approval to certain real
estate transactions of the Armed Services135 tend to produce an informal
arrangement where Congressmen participate too much in executive af
fairs? Or is this sort of arrangement the only way in which Congress
can effectively assert its lawmaking powers?
(3) The difficult area of "executive privilege" and congressional

"need-to-know." There has been a good deal written about this136 with
out, so far as I know, any conclusion persuasive to the Congress and the
President being reached.

(4) The concept of authority and delegation of authority in the exec

utive branch. This also has been written about, most notably in the
area of government contracts where it is often a crucial issue.137 But,
in view of the growing complexity of the executive process, some broad
work needs to be done on the basic nature of executive authority: how
can it be distributed by delegation and what are the appropriate checks
and balances to be imposed on delegator and delegate? There is a stat
ute giving the President broad authority to delegate his statutory and
congressionally-derived powers.138 But, in view of the well-established cus-
tom of relying on staff and staff advice for the basis of decisions, can

133 See pp. 971-73 supra.
*34 Whelan, Purse Strings, Payments and Procurement, 1964 Pub. L. 322; Whelan &

Phillips, supra note 103.
135 See Act of Sept. 28, 1951, 10 U5.C. � 2662 (1958), discussed in Whelan & Phillips,supra note 103, at 328-29.

tZl^' C'g'' HenninSs> Executive Privilege and the People's Right to Know, 19 Fed B J 1

137
M & PhiUips> suPfa note 103� at 330-31.

Aulri^ff*' ffh�rity �f Government Contracting Officers: Estoppel and ApparentMinority, 25 Geo. Wash. L. Rev. 162 (1957)138 Act of Oct. 31, 1951, 3 U.S.C. �� 301-03 '(1958).
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we really expect a statute articulated on the somewhat old-fashioned

premise that decisions are purely or principally personal to the execu

tant to be meaningful in the vital areas of executive branch practice?
Or we might ask to what extent delegation piles on delegation so that for
effective legal purposes we may say that power is out of sight and out of
mind of the supposed power-holder. To ask the question another way, to

what extent does the secretary really control a government department?
Discovery of such data may not be purely legal research, but I would
think that the devising of measures of control or amelioration are an

interest of the legal profession.
(5) The function of regulations in the executive branch. I do not speak

here of the regulations issued by the so-called independent regulatory
agencies such as the Federal Communications Commission. I am talk

ing rather about the multitudes of regulations issued by the depart
ments and agencies which affect the internal affairs of the department and
its property, its personnel, its contracts and many other vital subjects.
I am not alone in questioning whether, as the Court of Claims has held,139
government contract regulations may insert a clause in a government
contract when the contractor has refused his contractual consent.140
The above points are only indicative, I think, of what can be the ap

propriate concern of the legal scholar.

Conclusion

This is certainly less of a conclusion that an exhortation. But, in a

sense, this whole article has been that: It has been an attempt to illumin

ate some areas of the law of public administration and to persuade that

the light of legal scholarship should be thrown on those areas. This article

has not been one of those problem-solving articles which are so usefully

spread on the pages of law reviews; it has, intentionally, posed problems
rather than attempted to solve them. For whatever problems of cen

tral government I have suggested here, I have no panaceas: no "ombuds-

139 G. L. Christian & Associates v. United States, 312 F.2d 418 (Ct. CI.), rehearinI denied

320 F.2d 34S (Ct. CI.), cert, denied, 375 U.S. 954 (1963), rehearing dented, 376 U.S. m

("2>See Whelan & Phillips, supra note 103, at 335-42; Donnelly, The Milkman Skp

Twice: Has Paul v. United States Given Federal Procurement Regulations the Forcej
Statutory Law?, 29 Law & Contemp. Prob. 347 (1964); Keefe, Practicing ^f*��
to the Current Law Magazines, 49 A.BAJ. 1225, 1226 (1963) ; 51 Geo. LJ. 842 (1963), ch

Cibinic, Contract by Regulation, 32 Geo. Wash. L. Rev. Ill (1963).
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man,"141 no Chinese Imperial Censorate,142 no tribune of the peo

ple,143 no conseil d'etat}** I offer Professor Mitchell's comment: "If the

Rule of Law is to have any reality today, it is up to lawyers to press for

a system of public law in a full sense, and a first step toward that might
be to break the hypnotic spell of administrative law in a procedural sense
and look to substantive law in that field."145

See Malagren, Sveriges Grundlagar B80-91 (18th ed. 1961) ; Klesment, The

Ombudsman and Related Systems of Government Supervision in Scandinavian Countries

(unpublished work in Library of Congress, European Law Division). An Ombudsman, a

watch-dog of individual rights against bureaucratic abuses by a central government, was

recently successfully instituted in New Zealand. Last year 760 complaints were lodged with

the New Zealand Ombudsman; 369 were declined for lack of jurisdiction; 389 were inves

tigated; 81 were considered justified. The bulk of the complaints involved conflicts between

the public interest and private right. See London Times, Jan. 6, 196S, p. 9, cols. 7-8.
142 See Kracke, The Chinese and the Art of Government, in The Legacy of China 309,

319-21 (Dawson ed. 1964).
143 See Encyclopedic Dictionary of Roman Law 743-44 (Berger ed. 1943), and

references therein.
144 See Schwartz, French Administrative Law and the Common Law World passim

(1954).
145 Mitchell, A Plea For a New Approach, 60 Law Soc. Gaz. 647 (1963).



COMMON TRUST FUNDS
James J. Saxon* and Dean E. Miller**

The authors examine the device of collective investment of trust funds
as it has developed in the United States. They discuss the effeict which the
regulations of the Board of Governors of the Federal Reserve System have
had in the determination of the permissible use of this device, and compare
the result of federal statutory regulation on the scope of such use. Particular
attention is given to the tax treatment of common trust funds by Congress
as it developed following the Second Circuit decision in Brooklyn Trust Co.
v. Commissioner.

Historical Background

There has grown up over the years a certain degree of misunderstanding
in some circles as to common trust funds. Assertions have been made
from time to time concerning such funds which appear to be at variance
with their history, as well as their legal status. Accordingly, what follows
is an attempt to set forth the relevant pieces of information drawn from
the history of the development of common trust funds and the federal
statutes where significant mention of such funds appears, in an effort to

throw new light on, or at least refresh recollections as to, what common
trust funds are and what they are not.

The device of collective investment of fiduciary funds is not new. Evi

dence indicates that it was employed and given judicial approval at least
as early as the 1880's.1 These earliest decisions concerning collective in

vestment sanctioned the commingling of funds of several trusts in one

asset, such as a mortgage. The evolution from this to the investment of

trust funds in a group or pool of assets apparently paralleled the emer

gence of the professional trustee. This was a natural innovation for the

professional fiduciary. An institution seeking to make a profit from the

performance of fiduciary duties for a fee must do so on as efficient a basis

as possible, consistent, of course, with its fiduciary obligations. Because

the common fund permitted the fiduciary to accept and administer small

accounts, and to administer accounts of all sizes with many operating
economies and the advantage of increased diversification, it is no surprise
that it was developed early in the experience of banks and trust companies.

* Comptroller of the Currency. A.B., St. John's College; LL.B, Georgetown University

Law Center. Member of the Bars of the District of Columbia and the State of Illinois.

** Deputy Comptroller of the Currency. B.A, Drake University; LL.B, Harvard Law

School. Member of the Bar of the State of Illinois.
i See Barry v. Lambert, 98 N.Y. 300 (1885) ; Chesterman v. Eyland, 81 N.Y. 398 (1880).
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When in 1915 national banks were first permitted to act in fiduciary
capacities under the authority of section ll(k) of the Federal Reserve

Act,2 the regulations of the Federal Reserve Board apparently did not

contemplate the collective investment of such funds. Regulation H3 (fore
runner of Regulation F) as first promulgated on February 15, 1915, pro
vided that: "The funds, securities, and investments held in each trust

shall be kept separate and distinct from the general funds and securities
of the bank, and separate and distinct from one another."4 This provision,
with only slight modification, remained in the Board's regulations during
the entire course of time that the Federal Reserve was charged with the

regulations governing national bank trust departments5 and was the basis
for opinions from time to time that various collective investment activities
were not permitted.6 Yet exceptions were made as early as 1921.
In 1920 it had come to the attention of the Board that some national

banks exercising trust powers were taking small uninvested balances,
buying Liberty Bonds and holding them in one lot for the account of
various estates which contributed to the purchase thereof. When this prac
tice was questioned by a national bank examiner, the Board took the view
that the above-quoted provision of its regulations forbade such activity.
In the following year, however, this position was reversed. Board ap
proval was given to a national bank to invest collectively in government
bonds any balances held in trust amounting to less than fifty dollars each.
This permission was subject to the following conditions: (1) that the
laws of the state in which the national bank was located clearly permitted
competing state corporations to make such collective investments; (2)
that the bonds so purchased were held by the bank as trustee, kept
separate and earmarked so as to indicate for what trusts they were held
and what proportions belonged to each trust; (3) that detailed reports
of such investments, made in such form as to amount to declarations of
trust, were promptly made to the various beneficiaries, and that each

2 Ch. 6, � ll(k), 38 Stat. 262 (1913). The statutory grant of 1913 was not self-executing,
but required the promulgation of regulations by the Federal Reserve Board.

3 Circular No. 10, Series of 1915, Federal Reserve Board, Feb. 15, 1915, 1 Fed. Reserve
Brax. 43 (1915) [hereinafter referred to as Regulation H].

4 Regulation H, � IV.
5 The regulating authority over the exercise of fiduciary powers by national banks rested

with the Federal Reserve Board from the time of the passage of the Federal Reserve Act
in 1913, until 1962 when it was transferred to the Comptroller of the Currency. See 76 Stat
668 (1962), 12 U.S.C. � 92a (Supp. V, 1964).

6 The following discussion of trust funds and rulings thereon is a result of examination of
correspondence by the authors.
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transaction was clearly noted upon the records of the trust department so
as to show at all times for what trust estates the investments were held
and what proportions belonged to each; (4) that all requirements of the
state laws with reference to such collective investments were complied
with; and (5) that the funds of any one estate so invested should at no

time exceed in the aggregate fifty dollars. Thus, when the amount of any

participating trust's interest exceeded fifty dollars, the funds of that ac
count had to be withdrawn.
The rationale of this ruling was that the requirement of the regula

tion that the investments of each trust be kept separate could be waived.

Inasmuch as this requirement was not contained in the Federal Reserve

Act7 it was, therefore, deemed a matter which the Board could disregard
if it thought it advisable. Thus, we see that it was the opinion of the Board

and its counsel at that early date that it had the power to permit collec
tive investments under section ll(k) of the Federal Reserve Act without

further authority. It should also be noted that in its reconsideration of

its prior position, the Board took notice of (1) the increased interest of

corporate trustees in this device, (2) the fact that the Court of Appeals
for the State of New York had specifically ruled that trust companies
could make such investments8 and (3) the fact that the state banking laws

of California9 specifically authorized trust companies to do so.

Two years later a national bank located in another state was given
approval by the Board to invest collectively funds of different trust

estates. The approval was subject to the same five conditions as in the

1921 ruling, with one important exception. The fifty-dollar limitation was

dropped in favor of a limitation that the funds of any one estate so in

vested should at no time exceed the amount of any one estate permitted
by the laws of the state to be so invested by state banks and trust com

panies. It is also of note that this permission was not limited to small

cash balances which could not be invested separately to advantage, a

qualification which made its appearance in later approvals. Under the

terms of the authorization, the bank could collectively invest any bal

ances held in trust, subject to the enumerated requirements.
In 1925, yet another form of collective investment was given formal

7 Ch 6 38 Stat. 251 (1913), as amended (codified in scattered sections of 12 U.S.C).

8 Reliance was upon In the Matter of Union Trust Co., 219 N.Y. S14, 519, 114

1057 1059 (1916), where this statement in the opinion of Judge Chase appears: irusi

funds have been from time to time combined for investment with satisfactory results ana

the practice is generally recognized as proper for a trustee."

9 Cal. Stats. 1909, ch. 76, �� 108-09 (now Cal. Fro. Code � 1564).
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recognition when the Board ruled that national banks could invest trust

funds in shares or parts of participation mortgages. This authority was

subject only to the limitations of state law10 and, of course, to the con

dition that such investments be in accord with the instrument creating
the trust. The use of the mortgage pool as a medium of trust department
investment had been employed for several years prior to this in certain

areas, such as Pennsylvania,11 and this approval may not have been
the first which was given.
In 1927, one of the first common trust funds which approximated the

form of today's versions was established by Security National Bank Sav

ings and Trust Company of St. Louis. This was the SecurityNational Bank
Bond Investment Trust. The following year a similar fund was estab
lished by this bank for common stocks. These funds were in the form
of common-law trusts. They were established by a declaration of trust
executed by officers of the bank. The bank was trustee. According to

the declaration, the trust fund was to be invested in securities suitable
for investment by trustees in savings banks. Shares in the fund could
be purchased by individual fiduciary accounts, as well as by other per
sons acceptable to the trustee. The fund was valued monthly. Certificates
of beneficial interest were issued to the shareholders. The trustee had
power to borrow up to twenty-five per cent of the total value of securities
in the fund and to pledge as collateral security for such loans any securi
ties belonging to the trust fund. The trustee was liable only for a will
ful breach of trust. There was provision for an Advisory Board to con

sist of not less than five nor more than fifty shareholders, who were,
after the first year, elected at an annual meeting of the shareholders. Any
three members of the Advisory Board had the power to call special meet
ings of the shareholders to consent to changes in the trust agreement.
The fee of the trustee was established at 1/24 of one per cent monthly
of the value of the trust fund on the last day of each month. This ar

rangement was submitted to the Office of the Comptroller of the Cur
rency. After consideration by the Comptroller's Office and consultation
with counsel for the Federal Reserve Board, the opinion was expressed
that the plan contained no objectionable features and if operated in a

10 See generally Note, 37 Colum. L. Rev. 1384 (1937).
11 Pa. Act of April 6, 192S, Pub. L. 152, provided that trust companies could assign

to various trust estates "participations in a general trust fund of mortgages . . . ." This
statute apparently gave specific sanction to practices which had been engaged in for a

number of years. See Annot, 103 A.L.R. 1192, 1206 (1936).
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conservative manner, would be beneficial both to the bank and its cus

tomers.
A number of similar funds of varying organizational structures were

established by other banks soon thereafter. The Security National Bank

fund, therefore, was not unique, except perhaps in that it was established
and operated by a national bank. It may be enlightening to look at the

organization of some of these other plans.
Equitable Trust Company of Wilmington, Delaware, established its

Equitable Fund B on July 1, 1930, also through a declaration of trust.

This fund was similar in many respects to those operated by the Security
National Bank. However, participation in the fund was limited to trusts

of which Equitable Trust Company was sole trustee under will, agree

ment or court appointment, or to funds of which it was guardian for a

minor. Participations were evidenced by certificates of beneficial in

terest. These certificates were not transferable even from one trust ac

count to another, and could be assigned only for the purpose of redemp
tion. Valuations of the fund were performed quarterly. Redemptions
of units of the fund could be made partly or wholly in kind. Income was

distributed at the quarterly valuation dates. No fees or commissions to

the trustee were charged to the fund; the only charges to the fund were

the out-of-pocket expenses of the trustee incurred in its management
of the trust. Investments of the trust were limited to the classes of in

vestments authorized for trustees by the statutes of the State of Dela

ware.12 The declaration of trust was a matter of public record. This

bank also operated a Fund "A" at the same time, which was identical

in form except that the investment portfolio included not only mortgages
and bonds, but also preferred and common stocks. There were no limita

tions as to the percentages of these funds that could be held by any one

account. The liability of the trustee was limited to loss occasioned by its

willful misconduct or gross neglect. The trustee reserved the right to

amend the declaration of trust as of any quarterly valuation date by giv

ing notice in writing to the trusts in which certificates of beneficial interest

were then held.
Another plan which was entered into by a bank at about this time

was Trust Plan "A" of the First Trust Company of St. Paul, Minnesota.

This fund was not established as a corporation or as a trust. It was de

scribed as a plan or method pursuant to which trusts of which the First

Trust Company was trustee could purchase undivided fractional mter-

12 Del. Rev. Code 1915, � 3875 (now Del. Code Ann. tit. 12, � 3302 (1953)).
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ests in bonds. The Trust Company did not issue any certificates or other

evidences of participation. The evidences of interest of each trust in the

plan consisted of notations on the asset ledger of the number of units

therein held by each trust. Investments under the plan were limited to

interest-bearing securities. Assets were valued quarterly. There could be

no transfers of units from one trust account to another. Income was dis

tributed on the valuation dates on an accrual basis. Participation in this

plan was limited to trusts of which the First Trust Company was trustee

and under which it had express authority to invest under the plan.
Trusts of which the company was cotrustee could also participate. The
trust company received no compensation from the plan but was limited

to its regular trust commissions.
In 1930, the City Bank Farmers Trust Company of New York City

established its City Farmers Fund (C), Inc. This fund was in corporate
form. The board of this corporation consisted of officers and directors
of City Bank Farmers Trust Company, who served without compen
sation from the fund. The Trust Company also received no compensa
tion from the fund but did receive its regular trust commissions on the

principal and income represented by the participation of accounts in
Fund (C). Only trusts of which City Bank Farmers Trust Company
was trustee alone or in conjunction with others could own units of the
fund. In addition, only trusts in which the trustee had been given specif
ic authority to make such investments could invest in the fund. The
corporation's bylaws required the appointment by the President of the
Chamber of Commerce of the City of New York of an independent cer
tified public accountant as auditor of the fund. The auditor approved the
accounts of the corporation from time to time and prepared and certified
its annual statements, which were sent by the Trust Company to the
interested parties. Assets were valued at least once a month. Redemp
tions from the fund could be made in cash or in kind, or partly in cash
and partly in kind. The board of directors had virtually unlimited in
vestment power.
In April 1929 the Brooklyn Trust Company established the Brook

lyn Trust Company Composite Fund, Series A.13 This fund was es

tablished under an indenture of trust. Under the indenture, certificates
of ownership were issued to the bank as trustee of individual fiduciary
accounts. Investment in the trust was prohibited without the consent

13 For a description of the mechanics of this fund see Brooklyn Trust Co. v. Commissioner,
80 F.2d 865, 866-67 (2d Cir.), cert, denied, 298 U.S. 659 (1936).
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of the settlors of the individual trusts. A form of separate trust agree
ment was distributed by the bank which expressly gave the trustee au

thority to commingle the individual trust funds with other trust funds
in the composite fund. The certificates of interest in the fund were as

signable to other trusts by the bank and were redeemable in cash at the

option of the bank or the holder. The income of the fund was distributed
monthly. The bank had no interest in the composite fund and received
no compensation or income. However, it did, of course, receive commis
sions for acting as trustee of each individual trust. Its investment powers
were virtually unlimited.

One further possible means of collective investment of fiduciary funds
was explored by national banks during this period. This involved the
utilization of the requirement found in section 1 1 (k) of the Federal
Reserve Act that a national bank having moneys held by it in trust on

deposit in its commercial department pledge securities approved by the

Board to secure the moneys so deposited.14 It was suggested to the Board

during the 1920's that small cash balances of trust funds be deposited
in the commercial department in return for a time certificate of de

posit. These deposits would be secured as required by depositing in the

trust department real estate mortgage notes, the money from the mort

gages being designed to provide for payment of the certificate of deposit.
Disapproval was expressed of this proposed arrangement, because real

estate mortgages did not qualify within the delineation in Regulation F

of securities approved for pledge with the trust department.16 At the

same time, in so ruling, the Board suggested to the banks which had

proposed this means of collective investment that consideration be given
instead to investing collectively small cash balances held by certain

14 Funds deposited or held in trust by the bank awaiting investment shall be carried in a

separate account and shall not be used by the bank in the conduct of its business unless

it shall first set aside in the trust department United States bonds or other securities

approved by the Federal Reserve Board.

Federal Reserve Act, ch. 177, � 2(k), 40 Stat. 969 (1918), amending � ll(k), 38 Stat. 2�

(1913).
15 Regulation F, Series of 1928, limited approved securities to:

(1) Bonds, notes, or certificates of indebtedness of the United States; or

(2) Other readily marketable securities of the classes in which State trust companies
or State banks exercising trust powers are authorized or permitted to invest trust funds

under the laws of the State in which such bank is located; or )(

(3) Other readily marketable securities of the classes defined as "investment securities

pursuant to section 5136 of the Revised Statutes of the United States as amended by

the act of February 25, 1927.

12 C.F.R. � 9.9(b) (1963).
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trust estates which were too small to be invested separately to advan

tage, in first mortgage real estate loans or other proper securities for

which participation certificates would be issued by the trust department
to the various participant estates. It was recommended that if this de

vice were utilized, an appropriate account number should be given to the

fund containing the securities and cash so held. Thus, we can see that

the Federal Reserve at this point, in certain cases at least, was recom

mending means by which banks might invest collectively funds held by
them as fiduciary.
At about the same time, the question was presented whether collective

investment of trust funds by national banks in mortgage participation
certificates might be extended so as to make this form of investment
available for use not only for small amounts of various trust estates

which could not be advantageously invested otherwise, but also to be
the chief form of investment for all trust funds held by the bank. Ac

cording to the mechanics of the proposal, the bank would also be per
mitted to have an interest in the fund. After exhaustive study of the

question, including inquiry into the practices permitted under the laws
of the various states, the Board ruled against the proposal.
After this ruling was issued, there was expressed some confusion on

the part of national bank examiners as to what forms of collective in
vestment of fiduciary funds were permissible. In 1933, therefore, the
Board summarized and collated its rulings on collective investment�

in practical effect establishing its first uniform rules concerning this sub
ject.16 This summary began with a recital of the provisions of Regulation
F, and its requirement that the securities and investments held in each
trust be kept separate and distinct from one another.17 It was then
stated that the Board had ruled that an exception could be made to this
requirement where the cash balances to the credit of trust estates were

too small to be invested separately to advantage.18 This prior ruling was

described as stating that such small amounts could be invested together
in United States bonds, first mortgage real estate loans or other proper
securities, subject to six provisos. These were:

(1) That the bank owns no participation in the securities and has no interest in
them except as trustee or other fiduciary; (2) that the mortgages or other
securities which are owned by the participating estates are held in the trust
department and are properly earmarked so as to show that they are held for a

16 19 Fed. Reserve Bull. 187-88 (1933).
17 19 Fed. Reserve Bull, at 187.
18 Ibid.
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particular group of participating estates; (3) that the records of the trust de
partment show at all times the securities held for a particular group of partici
pating estates and the proportionate shares of the group owned by each estate;
(4) that, in the case of a payment on the principal of any one of the mortgages
or securities so held by a fund of this kind, the amount of the payment would
ordinarily be retained in the fund as a part thereof for reinvestment as soon

as practicable; (5) that any such investment of trust funds must be authorized
or permitted in accordance with Section IX of the Federal Reserve Board's
Regulation F, and must comply in all respects with the provisions of the Federal
reserve act, the state laws, the board's regulations and the provisions of the

will, trust agreement, court order, or other instrument governing the powers and
duties of the trustee or other fiduciary; and (6) that this method of handling
trust funds is permissible only in those cases in which the cash balances to the
credit of certain trust estates are too small to be invested separately to advan

tage.�

In 1935, the Board undertook to revise several of its regulations to

bring them up to date. Among these was Regulation F, and among
the changes made when the revision eventually was effected on June 1,
1936, was this express permission to invest collectively small balances.
As first drafted by attorneys for the Board the provision would have

applied as follows:

(d) Collective investments of trust funds.�Funds received or held in trust

by a national bank shall not be invested in participations in pools of mortgage
bonds or other securities; but, where the cash balances to the credit of trust

estates held by a national bank are too small to be invested separately to

advantage, such small amounts notwithstanding the requirements of section 12

of this regulation, may, with the prior approval of the trust committee, be

invested collectively, and participation certificates may be issued by the trust

department to the various participating estates, provided:
(1) That the bank owns no participation in the securities in which such

collective investments are made and has no interest in them except as

trustee or other fiduciary; and

(2) That any such investments shall comply in all respects with the re

quirements of the laws of the State in which the bank is located and with the

provisions of the will, trust agreement, court order or other instrument

governing the powers and duties of the trustee or other fiduciary.

As adopted, however, the language was broadened to include funds re

ceived or held by a national bank "as fiduciary."20 No significant reason
can be ascribed to the particular language as it finally emerged in the

regulation. Because, as has been seen, it was no more than the crystalliza
tion of an evolving policy, it is submitted that its final form is of less im-

19 Ibid.
20 Fed. Reserve Reg. F, � 10(c), 1 Fed. Reg. 420 (1936).
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portance than a knowledge of the history of the practice as it actually
was permitted from the time of the first entry of banks into this area

until the restrictive amendments to Regulation F21 which were effected
on December 31, 1937, were to make their impact. At any rate, events
in the tax field had by this time served to make these provisions but

temporary.
To recapitulate briefly then, we see that banks in the early 1930's

were engaged in a variety of media for collective investment of funds
held as fiduciary, and that while scrutinized regularly by bank examiners,
there were few restrictions imposed by the regulatory authorities on

the means of carrying out these activities. The funds themselves varied
from the Security National, where only a minor fiduciary undertaking
was necessary for admission, to First Trust Company's Trust Plan "A"
which was limited to trusts. Many of these plans were established after
the advent of the depression. No ban on their activity was imposed
in the legislation, or the regulations of the Board, during the early
1930's. To the contrary, the Board permitted these funds to continue
and gave express sanction to the practice of collective investment of
fiduciary funds both by ruling and by regulation. Further, this bank
collective investment activity, while not widespread, was neither of a

slight nor insignificant nature. As will be examined below,22 it was of
sufficient significance to attract the attention of the Commissioner of
Internal Revenue. The impact of the common fund at this time in the
trust area was great and growing. That this is so is shown irrefutably
by the intense and persistent activity on the part of the banks to re
verse the decision in Brooklyn Trust Co. v. Commissioner,23 to which we
should now turn our attention.

The Brooklyn Trust Decision
In January 1936 the United States Court of Appeals for the Second

Circuit handed down its decision that the Brooklyn Trust Company'sComposite Fund, Series A,24 was subject to income tax as an associa
tion. This decision marked the culmination of the efforts of the Com
missioner of Internal Revenue to extend to bank commingled funds
his drive to have taxed as associations all common-law trusts which were
21 Fed. Reserve Reg. F, �� 10(c), 17, 2 Fed. Reg. 2976-78 (1937)Z2 See pp. 1003-05 infra.
23 80 F.2d 86S (2d Cir.), cert, denied, 298 U.S. 659 (1936)24 See pp. 999-1000 supra.
25 80 F.2d at 868.
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carrying on activities which could be described as the transaction of

business. The opinion of the court noted:

The large investment here in the various types of securities required active

management. To keep such a fund invested in securities to the best advantage
was to engage in business in the fullest sense .... The fact that there is but

one trustee does not preclude the finding that an association exists between the

investors and their trustees or among the investors alone .... Thus this fund was

properly taxable as an association.20

The fact that in 1933 the fund had been held not to be subject to a

stamp tax for its certificates of ownership27 was held not res judicata as

to the question before the court.28
The primary authority relied on by the court in Brooklyn Trust was

the decision handed down by the Supreme Court of the United States in

Morrissey v. Commissioner26 less than a month previously. That opin
ion dispelled what was theretofore believed to be the criterion for taxa

bility of a trust as an association�whether the beneficiaries had control

over the trust. Speaking for the Morrissey Court, Mr. Chief Justice
Hughes stated:

"Association" implies associates. It implies the entering into a joint enterprise

and, as the applicable regulation imports, an enterprise for the transaction of

business. This is not the characteristic of an ordinary trust�whether created by

will, deed, or declaration�by which particular property is conveyed to a trustee

or is to be held by the settlor, on specified trusts, for the benefit of named or

described persons. Such beneficiaries do not ordinarily, and as mere cestuis que

trustent, plan a common effort or enter into a combination for the conduct of a

business enterprise. Undoubtedly the terms of an association may make the

taking or acquiring of shares or interests sufficient to constitute participation, and

may leave the management, or even control of the enterprise, to designated

persons. But the nature and purpose of the cooperative undertaking wiU dif

ferentiate it from an ordinary trust. In what are called "business trusts the

object is not to hold and conserve particular property, with incidental powers

as in the traditional type of trusts, but to provide a medium for the conduct oi

a business and sharing its gains. Thus a trust may be created as a convenient

method by which persons become associated for dealings m real estate, the

development of tracts of land, the construction of improvements, and the pur

chase, management, and sale of properties; or for dealings in securities or other

personal property; or for the production, or manufacture, and sale of commodi

ties- or for commerce, or other sorts of business; where those who become

beneficially interested, either by joining in the plan at the outset, or by later

26 Ibid.
27 Brooklyn Trust Co. v. Corwin, 5 F. Supp. 287 (E.D.N.Y. 1933).
28 80 F.2d at 868.
29 296 U.S. 344 (193S).
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participation according to the terms of the arrangement, seek to share the

advantages of a union of their interests in the common enterprise.30

The broad scope of this opinion made it clear that for purposes of taxa
tion bank commingled funds of all types should be lumped with busi
ness trusts as taxable entities.31 There was no meaningful distinction in
the eyes of the tax authority.

Reaction to Brooklyn Trust: Section 169

The Brooklyn Trust decision brought rapid action on the part of the
banking industry. Within a few months, Mr. Gilbert I. Stephenson,
representing the Trust Division of The American Bankers Association,
appeared before the Senate Finance Committee, which was then con

sidering the Revenue Act of 1936,32 and offered an amendment which
would grant a tax exemption to common trust funds maintained pur
suant to rules and regulations of the Board of Governors of the Fed
eral Reserve System prevailing from time to time.33 This amendment
was accepted and passed as section 169 of the Revenue Act of 1936.34
As enacted, the section read:

Sec. 169. Common Trust Funds.
(a) Definitions.�The term 'common trust fund' means a fund maintained

by a bank (as defined in section 104) -

(1) exclusively for the collective investment and reinvestment of moneyscontributed thereto by the bank in its capacity as a trustee, executor, adminis
trator, or guardian; and
(2) in conformity with the rules and regulations, prevailing from time to

time, of the Board of Governors of the Federal Reserve System pertaining to
the collective investment of trust funds by national banks.35

This differed from Mr. Stephenson's proposed language, which read:
A common trust fund shall not be subject to taxation under this title but eachtrust participating therein shall include in computing its net income its shareor each item of the income, deductions, and credits of such fund, computed

- JeCil� the approval of the commissioner, the share of each trust in each
30 Id. at 356-57.

trust IZ EqUitaMe FUnd B' P' "8 "*"> in which Participations were limited totrust and guardian accounts was ruled taxable by the CommissioneraJ> Ch. 690, 49 Stat. 1648.
33 Hearings on the Internal Revenue Act of 1936 Before th, S,�nf� j?s ^'4th Cong, 2d Sess. 789 (1936).

' F�e Comm^e,
34 Ch. 690, � 169, 49 Stat. 1708.
35 Ibid.
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such item shall be determined in accordance with the principles of accounting
adopted in connection with the operation of such fund. The computation of the

gain or loss realized, if any, and the basis of assets received, by a withdrawing
trust, upon the withdrawal of a trust from such fund, shall be governed by the
rules applicable in the case of the withdrawal of a partner from a partnership.
No gain or loss shall be realized by a common trust fund by reason of admission
of new participants. The term "common trust fund" means any fund maintained

by a bank or trust company, incorporated under the laws of the United States
or of any State or Territory or of the District of Columbia and subject to the

supervision of Federal or State banking authority or both, solely for the purpose
of managing, investing and reinvesting, as a unit, funds contributed thereto
from trusts, estates or other funds as to which such bank or trust company is a

fiduciary (referred to in this section as trusts), provided that such fund is one

which is maintained pursuant to rules and regulations of the Board of Gover

nors of the Federal Reserve System prevailing from time to time (or could be

so maintained if the bank or trust company maintaining the same were a mem

ber of the Federal Reserve System).30

An analysis of the legislative history of the Revenue Act of 1936 re

veals that the final language, which has remained essentially unchanged
to this day,37 emerged from conference without comment, being substi
tuted for the language of the Senate bill which had generally followed

Mr. Stephenson's format.38
Clearly, the provision as it emerged from conference was more strict

36 Hearings on the Internal Revenue Act of 1936, supra note 33, at 794.
37 See Int. Rev. Code of 1954, � 584(a).
38 As passed by the Senate, proposed section 169 read:

A common trust fund shall not be subject to taxation under this title, but each
trust participating therein shall include in computing its net income its share of each
item of the income, deductions, and credits of such fund, computed, classified and

subject to the same provisions as in the case of an individual. Subject to the approval
of the Commissioner, the share of each trust in each such item shall be determined
in accordance with the principles of accounting adopted in connection with the opera
tion of such fund. The computation of the gain or loss realized, if any, and the basis
of assets received, by a withdrawing trust, upon the withdrawal of a trust from such

fund, shall be governed by the rules applicable in the case of the withdrawal of a

partner from a partnership. No gain or loss shall be realized by a common trust fund

by reason of admission of new participants. The term "common trust fund" means any

fund maintained by, or cash, stock or securities or both held in trust by, a bank or

trust company, incorporated under the laws of the United States or of any State or

Territory or the District of Columbia and subject to the supervision of Federal or

State banking authority or both, solely for the purpose of managing, investing, and,
or investing or reinvesting or holding, as a unit, a diversified group of stock, securities

or other funds contributed thereto from trusts, estates or other funds as to which such

bank or trust company is a fiduciary (referred to in this section as trusts) , provided that

such fund is one which is maintained pursuant to rules and regulations of the Board ot

Governors of the Federal Reserve System prevailing from time to time (or could be so

maintained if the bank or trust company maintaining the same were a member of the

Federal Reserve System).
H.R. 12395, 74th Cong, 2d Sess. � 169 (1936).
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than the prior version. It substituted four named capacities, "trustee,
executor, administrator or guardian" for the broader "fiduciary."39 This
change was made without explanation. Yet we must agree that the fact
that such a provision as section 1 69 was enacted at all evidenced a con

gressional acceptance of the justifications given as to the need for such
legislation. These justifications appear in Mr. Stephenson's testimony,40
the report of the Senate Finance Committee,41 and the Senate debate there
on,42 and the debate in the Senate on the conference report.43
Primary among these reasons was the desirability of facilitating the

handling of small estates. "Small" at that time, according to Mr.
Stephenson, was 25,000 dollars or less in New York, and 10,000 dollars
elsewhere.44 The Finance Committee report stated: "Common trust
funds serve a good social purpose in that they permit a bank or trust
company to diversify the investment of such funds and result in a

greater and more certain yield to those that desire to establish trust
funds that are small in amount."45 Senator King stated in explaining the
bill to the Senate:

Your committee has also inserted a provision which exempts common trust
funds maintained under proper supervision of State or Federal authorities from
taxation as such, but taxes the trusts participating in such fund as ordinarytrusts are taxed. Under existing law common trust funds in which the funds of
many individual trusts are commingled for purposes of investment are taxable
as corporations. This discriminates against the small investor, as the common
trust fund affords him an opportunity to obtain a more diversified investment
than if his funds were confined to a separate trust. By the committee amend
ment the individual trusts are taxed like ordinary trusts with respect to their
distributive shares in the common fund. This relieves many small investors whose
incomes fall m the low brackets from having their funds reduced by a corporate

Thus it is apparent that the primary purpose of this section was tofacilitate the operation of accounts of small investors.

_Another important postulate of the proposed legislation which its
39 Revenue Act of 1936, ch. 690, � 169, 49 Stat. 1708

41 fT'ngSJK ^ Intemal ReWnUe Act �f 1P36> n�te 33, at 79441 S. Rep. No. 2156, 74th Cong., 2d Sess. 20 (1936)
� 11 ?NG' REC- 8650 (1936) (remarks of Senator King).

80 Cong. Rec. 8650 (1936).
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enactment must be assumed to have affirmed was the purpose of the in

corporation of the regulations of the Federal Reserve. According to

Mr. Stephenson's testimony:
[A]nother thing that we are suggesting is that this exemption shall apply only
to common trust funds that are operated under rules and regulations that are

prescribed by the Federal and the State banking authorities, so as not to take any
risk . . . that these common trust funds will come into the hands of inexperienced
trustees and become over-commercialized and being [�"c] used for speculative
purposes.47

The bill at all stages through which it passed contained the provision in

corporating by reference the rules of the Board.48 One can only assume

that Mr. Stephenson's reason for this was accepted. We can conclude
that it was intended, therefore, that the Federal Reserve Board be the

regulator of bank common trust funds and as such, determine whether
common trust funds were being properly operated, or were "over-com

mercialized" and "used for speculative purposes." This, of course, was

consistent with the philosophy expressed by Congress in the enactment

of the bank exemption to the Securities Act of 193349 that bank super
visors were the proper agencies to regulate banks.50
Against this background, the remarks of Senator King in explaining

the bill to the Senate have additional relevance: "[The existing law]
discriminates against the small investor, as the common trust fund af

fords him an opportunity to obtain a more diversified investment than if

his funds were confined to separate trust."51 This directs our attention

to the third postulate which emerges from the history of section 169:

that the section contemplated no separation of kinds or forms of trusts,
and particularly, none which would envision the exclusion from a com

mon fund of those trusts created for investment. We have seen that

there was no uniform limitation on types of fiduciary accounts which

could be invested in common funds at this time. The language of section

169 cut this scope of permissibility down by limiting accessibility to

the fund to four capacities�but it made no further limitation within

those capacities, and in view of the scope of common fund participants
47 Hearings on the Internal Revenue Act of 1936, supra note 33, at 792.
48 See H.R. 1239S, 74th Cong, 2d Sess. � 169 (1936) (as passed by the Senate) ; Revenue

Act of 1936, ch. 690, � 169, 49 Stat. 1708 (as agreed to by conference).
4� 48 Stat. 74 (1933), as amended, IS U.S.C. � 77a (1958), as amended, IS U.S.C. ��

77b-77ddd (Supp. V, 1964).
bo See 77 Cong. Rec. 2942 (1933) (remarks of Representative Rayburn).
61 80 Cong. Rec 86S0 (1936).
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at the time, we must, therefore, assume that none was intended. Whether

such a distinction was necessary in order that the small investor be pro

tected, and over-commercialization and speculation be avoided, was

left to the Board of Governors of the Federal Reserve System, to be

expressed in its rules and regulations prevailing from time to time.

From this it is apparent that the extensive and detailed regulations per

taining to common trust funds which were effected by the Board on

December 31, 1937,52 were merely within, and did not constitute the

extent of, the statutory authority; even more apparent is the fact that

the regulation was not of itself the authority to commingle fiduciary
funds.

Other Federal Legislation

To round out this conclusion and its implications, we should examine
the federal statutory scheme as it existed at the time. The Securities Act
of 1933 and the Banking Acts of 193353 and 193554 were on the books.
The first of these contained an exemption from its provisions for securities
issued by banks.55 No mention was made in these acts of securities issued

by bank common trust funds, assuming such a thing is possible. The
Banking Acts contained prohibitions upon relationships between banks
and issuers of securities.56 Section 169 must be read in light of these
statutes. If bank collective investment funds were issuers of securities
separate from the bank, then the operation of these funds was in viola
tion of the Banking Acts, for it is to be emphasized that the proscriptions
of the latter extend to the issuance of securities, and are not confined to
criteria of applicability of other statutes, such as the existence of a public
distribution. Carrying the supposition further, we must then assume that
Congress, in authorizing a tax exemption for such funds when operated in
conformity with the rules and regulations of the Board of Governors of
the Federal Reserve System prevailing from time to time, must have
intended that section 169 by necessary implication create an exception
to the Banking Acts. If so, this gives rise to speculation as to how far
this exemption extended. Did it merely comprehend the issuance of
securities, so that all other securities operations of bank common trust

52 Fed. Reserve Reg. F, � 17, 2 Fed. Reg. 2976 (1937).
63 Ch. 89, 48 Stat. 162, as amended (codified in scattered sections of 12 U.S.C).
54 Ch. 614, 49 Stat. 684, as amended (codified in scattered sections of 12 U.S.C).65 Securities Act of 1933, � 3(a)(2), 48 Stat. 906, IS U.S.C. � 77c(a)(2) (1958).56 Banking Act of 1933, �� 20-21, 48 Stat. 188, as amended, 12 U.S.C. �� 377-78 (1958).

A number of securities operations are mentioned; for convenience and in view of its
primary relevance the authors will speak only of the issuance of securities.
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funds, such as distribution, were within the proscription of the acts?
Did it exempt all of such activities by bank common trust funds? Or

further, did it create an exemption to the securities laws as well for
securities of bank common trust funds? If our answer is yes to any of
these questions, then the exemptions were accomplished in a manner

much less formal than has usually been required or expected. There is
not even any legislative history on the point. The obvious conclusion is,
of course, that it was not the congressional intent or understanding that
the Securities Act or the Banking Acts would be applicable to bank

common trust funds�otherwise section 169 of the Revenue Act of 1936

would be an anomaly. This being so, it follows that the particular rules

and regulations governing common trust funds that were effected by
the Board on December 31, 193 7,57 similarly have no relation to the

Securities Act or the Banking Acts, and particularly, the question of

their applicability.
The revision of Regulation F as a result of enactment of section 169

followed long and exhaustive study by the Board. Because of our con

clusions as to the true effect of these regulations, it is not believed that a

detailed analysis of the revision would be useful. The segment of the

regulation most pertinent to our inquiry, pertaining to the "bona fide

fiduciary purposes" requirement, is illustrative:

The purpose of this section is to permit the use of Common Trust Funds, as

defined in section 169 of the Revenue Act of 1936, for the investment of funds

held for true fiduciary purposes; and the operation of such Common Trust

Funds as investment trusts for other than strictly fiduciary purposes is hereby

prohibited. No bank administering a common trust fund shall issue any document

evidencing a direct or indirect interest in such common trust fund in any form

which purports to be negotiable or assignable. The trust investment committee

of a bank operating a Common Trust Fund shall not permit any funds of any

trust to be invested in a Common Trust Fund if it has reason to believe that

such trust was not created or is not being used for bona fide fiduciary purposes.5

The history of this requirement might be said to begin with Mr. Steph
enson's statement to the Senate Finance Committee that the Board by
regulation would prevent the common trust fund from being "over-com

mercialized," or "used for speculative purposes."59 The original recom
mendations of the American Bankers Association to the Board in 1936

included a provision that the fund should not be used for speculative

57 Fed. Reserve Reg. F, � 17, 2 Fed. Reg. 2976 (1937).
68 12 C.F.R. � 9.17(3) (1963).
69 Hearings on the Internal Revenue Act of 1936, supra note 33, at 792.
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purposes. Without engaging in detailed analysis of the evolution from

these beginnings to the ultimate language, all would have to agree that
the language as finally evolved was designed, as it states, to keep com

mon trust funds from being operated as investment trusts. There is

ample evidence to support this proposition beyond question. However,
as the quoted language of Regulation F itself makes clear, it was within
the power of the Board under section 169 to permit such operations,
certainly so long as common trust funds were not used for speculative pur
poses. And, as has been shown,60 compliance with these regulations, which
did not become effective until 1938, could have no relation to the appli
cability of the Securities Act or the Banking Acts. For example, the
"bona fide fiduciary purpose" requirement could be deleted and replaced
with specific restrictions on advertising with no effect as to the applica
bility of these laws.
The final statute of Congress which deals in some significant measure

with common trust funds is the Investment Company Act of 1940.61
Among the exceptions in that act to the definition of "investment com
pany" is "any common trust fund or similar fund maintained by a bank
exclusively for the collective investment and reinvestment of moneys
contributed thereto by the bank in its capacity as a trustee, executor,
administrator, or guardian . . . ,"62 It will be observed that the language
of this exemption is broader than the definition of common trust fund of sec
tion 169 of the Revenue Act of 193 6.63 An examination of the legislative
history reveals that this was the language of the House bill;64 the bill
as drafted by the Senate would have worded the exemption: "any com
mon trust fund, as defined in section 169 of the Revenue Act . . . ,"65
The report of the House Interstate and Foreign Commerce Committee
described its language as exempting "common or commingled trust
funds administered by a bank."66
Thus we find in the legislative history two words which broadened the

types of funds which were entitled to the exemption�"similar" funds
60 See pp. 1009-10 supra.
61 54 Stat. 789, as amended, 15 U.S.C. �� 80a-l to 80b-21 (1958), as amended, 15 USC

�� 80a-2 to 80b-18a (Supp. V, 1964).
62 Investment Company Act of 1940, � 3(c)(3), 54 Stat. 798, 15 U.S.C � 80a-3 (c)(3)
63 See text accompanying note 35 supra.
64 H.R. 10065, 76th Cong, 3d Sess. � 3(c)(3) (1940).45 S. 4108, 76th Cong, 3d Sess. � 3(c)(3) (1940).66 H. Rep. No. 2639, 76th Cong, 3d Sess. 12 (1940).
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and "commingled" funds. This language was preferred over that which
would limit the exemption from the definition of investment company
to common trust funds administered in accordance with Regulation F.
No reason for this preference appears in the legislative history. If it
were merely desired to soften the effect of a failure to comply with Regu
lation F by not making the question of whether an investment company
was involved depend upon such compliance, it would have been sufficient
to have worded the exemption "any common trust fund maintained by
a bank for the collective investment and reinvestment of moneys con

tributed thereto by the bank in its capacity as a trustee, executor, ad
ministrator or guardian." Yet the draftsmen went further and exempted
similar (commingled) funds. Why? The possibility which is the most

plausible is that Congress also desired to exempt commingled funds of
banks which were not being operated in accordance with Regulation F
and hence were not entitled to the tax exemption of section 169. But
were there such funds in existence at that time of which the draftsmen
were aware? This answer may be learned at least in part from the history
of the act.

The Investment Company Act of 1940 was the product of an in
tensive study conducted by the Securities and Exchange Commission
under the authority of section 30 of the Public Utility Holding Com

pany Act of 193 5.67 The findings of this study were published in a mul-
tivolume report which was submitted to Congress.68 One minor aspect
of this study included common trust funds, and culminated in a com

paratively slim booklet, House Document 476,69 on the subject. This

report took note of a number of common trust funds which were then in

operation, including those described above. Among these was Composit
Fund, Series A, of the Brooklyn Trust Company. We have seen that the

decision of the Second Circuit Court of Appeals holding this fund taxable
as an association gave impetus to the enactment of section 169 of the

Revenue Act of 1936. That act also contained section 48 which gave a

form of tax-exempt treatment to mutual investment companies.^
Brooklyn Trust Company operated Composit Fund, Series A, under this

67 49 Stat. 837, IS U.S.C. � 79z-4 (1958).
68 H.R. Doc. No. 707, 75th Cong, 3d Sess. (1938) ; H.R. Doc. No. 70, 76th Cong, 1st

Sess. (1939) ; H.R. Doc. No. 380, 76th Cong, 1st Sess. (1939) (supplemental report on in

vestment trusts in Great Britain) ; H.R. Doc. No. 279, 76th Cong, 1st Sess. (1940) ; H.R.

Doc. No. 477, 76th Cong, 2d Sess. (1939).
69 76th Cong, 1st Sess. (1939).
70 Ch. 690, � 48, 49 Stat. 1669 (1936).
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section during the years 1936-1941, rather than under section 169.71 Thus
we can begin to deduce a logical purpose for making the scope of the

exemption from the definition of investment company broader than the

scope of section 169 (and thus, Regulation F), namely, to extend this

exemption to all bank-operated common trust funds, however their banks
might choose to operate them for tax purposes. For what justification
would the scope of this exemption be so broadened? We have seen that
the rationale for the bank exemption from the Securities Act of 1933 was

the determination that banks were sufficiently and extensively regulated
by the appropriate supervisory agencies. The Report on Investment
Trusts and Investment Companies, while taking notice of the various
forms of bank commingled funds in operation, spoke of no abuses which
warranted application of the Investment Company Act.72 Accordingly,
there is support and precedent for the employment of this rationale in
the 1940 act. That it is the correct explanation of the scope and intent of
the exemption is borne out by the subsequent history of the Internal
Revenue Act of 1942.73

The draftsmen of the Internal Revenue Act of 1942 undertook to

revise the definition of mutual investment companies and change their
name for tax purposes to "regulated investment companies." The pur
pose of this amendment was to simplify the definition and enlarge its

scope so as to include some investment companies not theretofore cov

ered. The proposed new definition included all domestic corporations,
except personal holding companies, which were registered under the
Investment Company Act of 1940. This would have denied the tax treat
ment of this section to Brooklyn Trust Company's Composit Fund,
Series A, for that fund was not registered under the 1940 act. Accord

ingly, Mr. George A. Wood, representing the Trust Company, appeared
before the Senate Finance Committee. His testimony is enlightening:

However, the way the definition is drawn, it would now exclude the mutual
investment fund which is maintained by the Brooklyn Trust Co. for the col
lective investment of funds of trusts of which that company is the fiduciary
and under which it is expressly authorized to make such collective investment.
Such collective funds under the old definition have qualified as mutual invest-

71 Information supplied by Manufacturers Hanover Trust Co., successor to Brooklyn
Trust Co.

72 The report indicated that "detailed studies were not made either through question
naires, or field investigation of individual common trust funds" to determine existing
abuses. H.R. Doc. No. 476, 76th Cong, 1st Sess. 1 (1939).

73 Ch. 619, 56 Stat. 798.
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ment companies. Their exclusion under the new definition results from the
fact that the new definition includes only investment funds which are registered
with the Securities and Exchange Commission under the Investment Company
Act of 1940. These mutual investment funds are exempted from registration by
the Investment Company Act because they are maintained by banks which are

already under the supervision of Federal and State authorities, and therefore
the Securities and Exchange Commission did not desire to have jurisdiction over

them.
I should like to submit an amendment which would make certain that these

mutual collective funds would be included in the new definition as they have
been under the old. This amendment would add a phrase at the end of section
361(a) of the Internal Revenue Code as amended by section 151 of the Revenue
Act of 1942.74

Of course, this does not comprise a part of the legislative history of the
Investment Company Act. However, it does constitute a part of the

legislative history of a comparatively contemporaneous act, one which
was coordinated with�indeed, which incorporated�the Investment
Company Act. In view of the absence in the history of the 1940 act
of clarifying data as to the scope of this exemption, this material is
entitled to great weight. As a result of Mr. Wood's suggestion, the defini
tion of regulated investment company was amended to include "a com

mon trust fund or similar fund excluded by section 3(c)(3) of [the In

vestment Company Act of 1940] 75 . . . from the definition of 'investment

company' and is not included in the definition of 'common trust fund' by
section 169."76 This inclusion of certain types of common trust funds
or similar funds within the definition of registered investment company
has continued to this day.77
Having found that the scope of the exemption from the Investment

Company Act is broader than that of section 169, it becomes obvious
that no relation exists between that exemption and Regulation F as it

existed in 1940 or at any other time. The former was much broader. It
is apparent that the primary determinants as to whether the exemption
of section 3(c)(3) is applicable are (1) whether this is a common trust

fund or similar fund; (2) whether this fund is operated by a bank; and

(3) whether the fund is maintained by the bank exclusively for the col

lective investment of moneys contributed by the bank in its capacity of

74 Hearings on the Internal Revenue Act of 1942 Before the Senate Finance Committee,
77th Cong, 2d Sess. 2106-07 (1942).
� 54 Stat. 798, 15 U.S.C. � 80a-3 (c)(3) (1958).
70 Int. Rev. Code of 1939, � 361, added by ch. 619, 56 Stat. 878 (1942).
77 See Int. Rev. Code of 1954, � 851.
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trustee, executor, administrator or guardian. These would appear to be

capable of ready resolution by reference to banking practices prior to

enactment of the Investment Company Act, and without regard to Regu
lation F. We have seen the number of varieties of bank common fund

activities of this period, which furnish a guide as to what constituted

a common trust fund or similar fund operated by a bank. The only
restriction upon the use of these activities as a guide is that access

to the fund is limited to accounts where the bank is acting in one of the

four named capacities. And as to this it would appear elementary that it

is the legal effect of the relationship entered into between bank and cus

tomer which should control, rather than the label. This is but another ap

plication of the well established principle of looking to substance rather

than form. A good example is the agency account where investment dis

cretion is conferred on the bank. Such accounts were being accepted by
banks in the early 1920's, and have been a traditional fiduciary operation
of banks. In 1930, the Board of Governors advised the Comptroller of
the Currency that it appeared doubtful to the Board whether a national
bank could act in this capacity without a permit to act as trustee. While
some cases gave rather unsatisfying indications to the contrary,78 it has
become recognized that such accounts establish a trust relationship.79
Accordingly, it appears that the admission of such accounts or any
others which in fact establish a trust relationship to a common trust
or similar fund would not put that fund outside the purview of the

exemption of section 3(c)(3) of the Investment Company Act.

Conclusion

The common trust fund is a time honored device which can be of great
assistance to banks in performing fiduciary services for their customers.
It has a great range of possible modes of operation which has been
in some cases restricted by banking regulations. One must not be con

fused as to the origin of any of these restrictions, however, supposing
them to be based upon statutory requirements. Rather, as our analysis
has shown, the regulations affecting common trust funds have from the
beginning to date been drawn from this variety of permissible means

78 Anderson v. Abbott, 61 F. Supp. 888 (W.D. Ky. 194S) ; O'Connor v. Burns, Potter
& Co, 151 Neb. 9, 36 N.W.2d 507 (1949).

79 See Restatement (Second), Agency � 12, comment c; � 14, comment c; � 14B, com

ments a-c; � 423, comment a (1958).
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of operation. These regulations have been wisely committed by Con
gress to the discretion of the appropriate banking supervisory authority,
to be fashioned as shall from time to time be deemed most appropriate
in view of the responsibilities of the bank supervisor, and of the role
of the banking system in our economy.



NARCOTIC ADDICTION AND CRIMINAL
RESPONSIBILITY UNDER DURHAM

Addison M. Bowman*

This article relates the Durham rule of criminal responsibility to the
narcotic addict. After reviewing the leading cases refining the Durham rule
in the District of Columbia, the author examines the medical literature
describing the disease of addiction. Finally, he analyzes this disease in terms

of criminal responsibility under Durham, and concludes that a showing of
addiction should be sufficient to present a jury question of insanity. His
analysis also includes suggestions for the presentation of the insanity defense
in this type of case.

Although the medical profession has long recognized narcotic addic
tion as an illness, the law has only recently begun to view the addict as a

sick person. Until Robinson v. California1 decided by the Supreme Court
in 1962, it was possible for a state to enact legislation authorizing punish
ment of the addict,2 not because of his possession or use of narcotics, but
solely because of his addiction. The attitude of the law toward the addict
has been shaped partly by misconception and ignorance,3 and partly by
persistent emphasis of the goals of suppression and eventual elimination
of narcotic use through the imposition of severe penalties for violations
of the narcotic laws.4 Until quite recently, the impact of narcotic addic-

* Staff Attorney, Legal Aid Agency, Washington, D.C. A.B, Dartmouth College; LL.B,
Dickinson School of Law; LL.M, Georgetown University Law Center.

1 370 U.S. 660 (1962). This case invalidated a California statute which authorized criminal
conviction for use of narcotics or for addiction to narcotics, on the ground that imprison
ment based upon addiction alone constitutes cruel and unusual punishment violative of the

eighth and fourteenth amendments.
2 As of October 1961 at least sixteen states had statutes in force making addiction a

crime punishable by imprisonment. See American Bar Foundation, Narcotics and the

Law 149-93 (1962).
3 There can be little doubt that nonmedical use of narcotic drugs is repugnant to the

religious and philosophical heritage of the American people. Id. at 13-14. Nevertheless, as

the Robinson Court pointed out, we would be loathe to punish those afflicted with leprosy
or venereal disease. 370 U.S. at 666. There is nothing inherently evil about the abuse of

narcotics; rather it is a medically recognized disease which requires treatment, not incar
ceration.

4 The myth of deterrence in the area of narcotics suppression has been dealt a severe

blow by the President's Advisory Commission on Narcotic and Drug Abuse, headed by
Circuit Judge E. Barrett Prettyman, which reported:

The Bureau of Narcotics maintains that the present severe penalties act as a powerful
deterrent. The Commission does not agree. As the Commission pointed out in its intro
duction, it is difficult to believe that a narcotic addict who is physically and psycholog-
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tion on criminal responsibility had been given little or no attention. Sev
eral recent decisions in the District of Columbia, where the Durham5
formulation of legal insanity prevails, however, recognize that the addict
may not be criminally responsible for some of his antisocial behavior.6
In short, he may be legally insane. This article will attempt to explore
the relationship of narcotic addiction to criminal responsibility, the
ultimate question being: to what extent can the addict7 accused of
crime avail himself of the insanity defense under the Durham rule?8

ically dependent on a drug will forego satisfaction of his craving for fear of a long
prison sentence .... The weakness of the deterrence position is proved every day
by the fact that the illicit traffic in narcotics and marijuana continues.

The President's Advisory Comm'n on Narcotic and Drug Abuse, Final Report 40 (1963)
[hereinafter cited as President's Report].
A similar position was recently taken by the Advisory Council of Judges of the National

Council on Crime and Delinquency, which stated that the federal and state laws outlawing
possession of narcotics actually aid underworld traffickers because physicians are deterred

from treating the addicts, who are then forced to turn to illegal sources. "The narcotic addict

is a sick person, physically and psychologically, and as such is entitled to qualified medical

attention just as are other sick people." Washington Post, June 22, 1964, p. A3, col. 4-5.
5 Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954) ; see pp. 1021-22

infra.
6 See Castle v. United States, � F.2d � (D.C. Cir. 1964) ; Horton v. United States, 115

U.S. App. D.C. 184, 317 F.2d 595, 596 (1963). In two recent trials in the United States Dis

trict Court for the District of Columbia, addicts were found not guilty by reason of insanity
because of their addiction. United States v. Brown, Crim. No. 274-63, March 31, 1965;
United States v. Prince, Crim. No. 349-63, March 17, 1964, discussed in Washington Post,
March 18, 1964, p. B6, col. 1; cf. Brown v. United States, 331 F.2d 822 (D.C. Cir. 1964);

Hightower v. United States, 117 U.S. App. D.C. 43, 325 F.2d 616 (1963). But see Heard

v. United States, � F.2d � (D.C. Cir. 1964), petition for rehearing en banc denied, opinions
and order modified, No. 18290, May 12, 1965, which held that a showing of narcotic addic

tion, without more, did not raise a jury issue of criminal responsibility so as to require an

instruction on insanity.
7 For purposes of this article, an "addict" is one who has developed physical and

psychological dependence on a narcotic drug of the opiate class or a synthetic equivalent.
Narcotic drugs in the opiate class include opium, morphine, heroin, dionon, dilaudid, metopon,

codeine, eucodal and dicodide. Their synthetic equivalents include demerol, methadone,

dromoran, phenazodne and leritine. These drugs all vary in addiction liability. Excellent

descriptions of these drugs are found in Maurer & Vogel, Narcotics and Narcotic Addic

tion 53-72 (2d ed. 1962).
Note that this listing excludes addicting nonopiate sedatives such as barbiturates, bromides

and marijuana, and stimulant drugs, such as cocaine and benzedrine. There are several

reasons for this exclusion: almost all of today's addicts use drugs of the opiate class; these

nonopiate drugs affect the user in many different ways; and many of the generalizations

regarding opiate addiction do not hold true for these other drugs. The effects of these

drugs are described in Maurer & Vogel, op. cit. supra at 90-128.

Statistics published by the Federal Bureau of Narcotics indicate that, of the 47,489 addicts

reported as of December 31, 1962, all but ninety-seven were addicted to an opiate or syn-
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Brown v. United States

The District of Columbia Code provides that whenever a person is
arrested and, prior to the imposition of sentence

it shall appear to the court from the court's own observations, or from prima
facie evidence submitted to the court, that the accused is of unsound mind or

is mentally incompetent so as to be unable to understand the proceedings
against him or properly to assist in his own defense, the court may order the
accused committed [to a mental hospital for examination and observation].9

The purpose of such commitment, which is normally accomplished prior
to trial, is twofold: to permit a determination of competency to stand trial,
and to provide a reliable opinion on the matter of criminal responsibility
for use at the trial itself.10 Indeed, this form of commitment is often the

only means by which an indigent accused can secure expert opinion evi
dence for the insanity defense. While it is by no means clear what quan
tum of evidence will justify or require pretrial commitment under this
provision, it is at least settled that less evidence than that amount neces-

thetic equivalent. Hearings Before a Subcommittee of the House Committee on Appropria
tions, 88th Cong, 1st Sess. 458 (extract from Treasury-Post Office Dept's & Exec
Office Appropriations for 1964). In addition, the FBN reports that ninety-four per cent

of these addicts are addicted to heroin, and that this preference for heroin has existed for the
last ten years or more. Id. at 467. These figures do not include marijuana users because, since
marijuana does not produce physical dependence in the user, the FBN does not consider
it an addicting drug. Note, however, the World Health Organization's definition of drug
addiction, which apparently contemplates some addiction without physical dependence. See
note 94 infra.

8 No examination of the M'Naghten formulation of criminal responsibility, which excuses

only those who do not understand either the nature or wrongfulness of their conduct, will
be offered, for it would seem clear that the vast majority of addicts who commit criminal
acts understand the nature and quality of their acts and appreciate the wrongfulness of
their conduct. The M'Naghten rule has been roundly criticized by psychiatrists and jurists
as unrealistic and outmoded in the light of modern psychiatry and psychology. See, e.g.,
Cardozo, What Medicine Can Do for the Law, in Law and Literature 101, 109 (1931).
However, even today this rule prevails in all states save New Hampshire, notwithstanding
opportunities for change. See, e.g., Commonwealth v. Melton, 406 Pa. 343, 178 A-2d 728

(1962); Commonwealth v. Woodhouse, 401 Pa. 242, 164 A.2d 98 (1960).
9 D.C. Code Ann. � 24-301 (a) (1961). This section provides for commitment for a

"reasonable period" to the District of Columbia General Hospital or other mental hospital.
In practice, most commitments from the United States District Court for the District of
Columbia, which tries all felony offenses in the District, go to Saint Elizabeth's Hospital
for a period of about sixty days.

10 Although the statute addresses itself only to the problem of trial competency, it has
been held that the hospital should report to the court on the question of criminal respon
sibility as well. Winn v. United States, 106 U.S. App. D.C. 133, 270 F.2d 326 (1959).
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sary to raise a jury question of criminal responsibility will suffice.11 The
rationale is that, were the accused in possession of conclusive evidence
of mental illness, he would have no need for further mental observation.12

Brown v. United States,13 decided April 10, 1964, held that, since "the
defense of insanity based on drug addiction generally presents a jury is

sue as to criminal responsibility,"14 an accused addict who moves for

mental examination is entitled to the assistance of the court in developing
the basis for his insanity defense. Defendant Brown had moved for a

mental examination, alleging a history of narcotic addiction which was

uncontroverted by the Government. The denial of this motion15 and the

denial of motions to subpoena psychiatrists were the sole issues presented
on appeal. The court of appeals has thus unequivocally concluded that

narcotic addiction constitutes prima facie evidence of mental illness for

purposes of pretrial mental observation. This decision should be quite
persuasive in other jurisdictions which utilize tests for criminal respon

sibility similar to Durham and which provide for pretrial mental observa
tion at government expense.16

" Mitchell v. United States, 114 U.S. App. D.C. 353, 3S9, 316 F.2d 353, 360 (1963).

Considering that only "more than a scintilla" of evidence is needed to raise the issue of

criminal responsibility, see McDonald v. United States, 114 U.S. App. D.C. 120, 312 F.2d

847 (1962) (en banc), it would seem that very little evidence indeed would satisfy the

statutory standard, "prima facie evidence," thus construed. However, the indigent, unable

to hire a psychiatrist for this purpose, is often hard put to produce any evidence at all

unless he has a history of mental illness.
12 Mitchell v. United States, supra note 11, at 359, 316 F.2d at 360.

13 331 F.2d 822 (D.C. Cir. 1964).
14 Id at 823, citing Horton v. United States, 115 U.S. App. D.C. 184, 317 F.2d 595 (1963),

and Hightower v. United States, 117 U.S. App. D.C. 43, 325 F.2d 616 (1963). But see Heard

v. United States, � F.2d �

,
� n.3 (D.C. Cir. 1964), discussed pp. 1025-26 infra.

15 In all, the defendant had moved three times for a mental examination, and had moved

twice to subpoena a psychiatrist. All these motions had been denied.

16 18 U.S.C. � 4244 (1958), applicable in United States district courts, provides that upon

a showing that an accused "may be presently insane or otherwise so mentally incompetent

as to be unable to understand the proceedings against him or properly to assist in his own

defense," the court shall cause the accused to be mentally examined by at least one qualified

psychiatrist. Under this section the court may also order commitment to a mental hospital

for observation.
Decisions construing this provision do not spell out clearly the requirements for a prima

facie showing of insanity or incompetency, except that the motion must be nonfnvolous

and presented in good faith. See Kenner v. United States, 286 F.2d 208 (8th Cir I960);

Wear v. United States, 94 U.S. App. D.C. 325, 218 F.2d 24 (1954). However, in Krupnick

v United States, 264 F.2d 213 (8th Cir. 1959), a narcotic addict who had been convictea

of uttering forged prescriptions was successful in obtaining a reversal in the court of appeals
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The Legal Framework

In 1895, the Supreme Court, in Davis v. United States,11 set forth cer

tain basic rules for the guidance of federal courts in criminal cases

wherein the defense of insanity is raised. Every defendant, stated the

Court, is to be presumed sane until "some evidence" is offered to rebut
this presumption.18 Once the presumption is rebutted, the Government,
in order to convict, must produce evidence which, together with the pre
sumption of sanity, excludes beyond a reasonable doubt the hypothesis
of insanity.19 This allocation of proof is irrespective of any test for
criminal responsibility, although it is at once apparent that the weight
of the Government's burden is directly related to the prevailing criteria
for criminal responsibility. It follows that federal decisions concerning
criminal responsibility since 1895 have been primarily concerned with
defining the qualitative and quantitative standards the Government must
meet to prove sanity beyond a reasonable doubt.
Growing dissatisfaction with the M'Naghten standards of criminal

responsibility led to the 1954 Durham v. United States20 decision by the
United States Court of Appeals for the District of Columbia Circuit.
The court rejected the M'Naghten rules, because they placed undue
emphasis on the cognitive element, which, the court noted, is not the
sole or even the most important symptom of mental disorder. Rather
than rest the determination of criminal responsibility on any symptom
of mental illness, the court decided to adopt a test which would allow

because he had been denied a mental examination, although apparently the only evidence
presented to the trial court on this question was that the defendant had been a user of
narcotics for a considerable period of time. A similar result was reached under similar
facts, including narcotic addiction, in Lloyd v. United States, 101 U.S. App. D.C. 116, 247
F.2d 522 (1957).

17 160 U.S. 469 (1895).
18 Id. at 486-87.
19 The Court articulated the test as follows: "If the whole evidence, including that sup

plied by the presumption of sanity, does not exclude beyond reasonable doubt the hypothesis
of insanity, of which some proof is adduced, the accused is entitled to an acquittal of
the specific offense charged." Id. at 488. This rule has been modified to the following extent:
the fact that the defense produces "some evidence" of insanity does not necessarily require
acquittal in the absence of government rebuttal testimony, because the quanta of evidence
required to raise the issue and to compel a directed verdict (even when uncontradicted) are

different. In McDonald v. United States, 114 U.S. App. D.C. 120, 312 F.2d 847 (1962), the
court stated: "Whether uncontradicted evidence, including expert opinion evidence, which
is sufficient to raise a jury question on the mental issue is also sufficient to require a di
rected verdict depends upon its weight and credibility." Id. at 123, 312 F.2d at 850.
20 94 U.S. App. D.C. 228, 214 F.2d 862 (1954).
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the trier of fact to view the entire mental makeup of the accused in its
relationship to the crime with which he stands charged. This was accom

plished with the disarmingly simple phrase: "[A]n accused is not crimin

ally responsible if his unlawful act was the product of mental disease or

mental defect."21 In practical effect, this meant that henceforth the
Government would be required, upon a showing of some evidence of
mental disorder, to prove beyond a reasonable doubt either that the
accused had no mental disease or defect, or that the criminal activity
charged was not the product of mental disease or defect. By way of defini
tion the court merely stated that a "disease" was a condition capable
of improving or deteriorating, and that a "defect" was a condition not

capable of improving or deteriorating which might be congenital, the re

sult of injury or the residual effect of a physical or mental disease.22 Ten

years of experience with the Durham rule have clarified and refined the

terms "mental disease," "mental defect" and "product." No further dis

cussion of the term "mental defect" will be undertaken here; however,
many of the decisions purporting to delimit the concept of mental dis
ease also concern themselves, in general terms, with mental defects.23

The problems which have arisen in connection with the term "mental dis

ease" are largely attributable to the fact that the question whether or

not a given condition constitutes a mental disease must in each case be

resolved by the trier of fact, since the matter of criminal responsibility
is a legal, rather than medical, problem.24 The determination may be very

simple in a case where all the experts agree, for example, that the

accused is suffering from a severe disorder causing him to be psychotic,

21 Id. at 241, 214 F.2d at 874-75. Most commentators immediately hailed the Durham

decision. See, e.g., Guttmacher, The Psychiatrist as an Expert Witness, 22 U. Chi. L. Rev,

325 (1955) ; Weihofen, The Flowering of New Hampshire, 22 U. Chi. L. Rev. 356 (1955).
But see Wechsler, The Criteria of Criminal Responsibility, 22 U. Chi. L. Rev. 367 (1955).

22 94 U.S. App. D.C. at 241, 214 F.2d at 875.
23 The primary concern of the trier of fact must not be the medical label for the ac

cused's illness, be it disease or defect, nor must it be the psychiatrists' conclusions as to

whether or not the illness constitutes a disease or defect in the Durham sense. Rather, the

courts have stressed the importance of expert testimony designed to acquaint the jury witb

the impact of the illness on the accused's mental processes and behavior controls. See pp.

infra. Hence, it can be seen that whether one is suffering from a disease; as distinguished from

a defect, is not of ultimate concern.

24 See Rollerson v. United States, 343 F.2d 269 (D.C. Cir. 1964) ; United States v. Currens,

290 F.2d 751, 763 (3d Cir. 1961) ; Zilboorg, A Step Toward Enlightened Justice, 22 U. cm.

L. Rev. 331, 334 (1955).
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and that this disorder is a mental disease.25 Suppose, however, that the
psychiatrists are split over the question whether the disorder constitutes
a mental disease. It will be seen that this problem does arise when the
"disorder" is narcotic addiction.26 How is the jury to reach an intelligent
decision when the experts cannot agree? In Carter v. United States,27
Judge Prettyman explored this problem and concluded that the trier

of fact must be given more than psychiatric labels, such as schizophrenia,
paranoia and psychopathy.
Description and explanation of the origin, development and manifestations of
the alleged disease are the chief functions of the expert witness. The chief
value of an expert's testimony in this field, as in all other fields, rests upon the
material from which his opinion is fashioned and the reasoning by which he

progresses from his material to his conclusion; in the explanation of the dis
ease and its dynamics, that is, how it occurred, developed, and affected the
mental and emotional processes of the defendant . . . .28

The judge also added that a "mental disease" must be a "medically
recognized illness of the mind,"29 perhaps realizing that he had not entirely
laid the problem to rest.

In Blocker v. United States,30 decided by the court of appeals in 1961,
three judges expressed dissatisfaction with the Durham rule as then inter
preted. Judge Burger, in a concurring opinion, charged that "mental dis
ease" was a "dangerously vague" term.31 His concern was based in part
on the fact that Saint Elizabeth's Hospital had recently taken the position
that sociopathic or psychopathic personality disturbances amounted
to mental disease.32 The jury, given little or no explanation of the ter-

25 Even in this example, however, it can be seen that the trier of fact has little choice
but to accept the legal conclusions of the experts.
26 For example, in Horton v. United States, 115 U.S. App. D.C. 184, 317 F.2d 595 (1963),the sole defense presented at the trial had been insanity based on drug addiction. Two

psychiatrists had testified that the defendant had no mental disease, three that the de
fendant's alleged acts were the product of mental disease, and one that the defendant simplysuffered from mental disease. "Thus," said the court, "a jury issue was presented on the
issue of criminal responsibility." Id. at 185, 317 F.2d at 596.

27 102 U.S. App. D.C. 227, 252 F.2d 608 (1957).
28 Id. at 236, 252 F.2d at 617.
29 Ibid.
89 110 U.S. App. D.C. 41, 288 F.2d 853 (en banc), 36 Notre Dame Law. 581 (1961)Id. at 49, 288 F.2d at 861 (concurring opinion).
32 In Campbell v. United States, 113 U.S. App. D.C. 260, 274, 307 F.2d 597, 611 (1962),Judge Burger, in a dissenting opinion, was similarly concerned with the "expansion" of
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minology, could hardly fail to find in accordance with the conclusory opin
ions of the experts. Judge Burger advocated renewed emphasis in the
trial court's charge on the elements of cognition and capacity to control
behavior.83
In 1962, the court of appeals, sitting en banc, decided McDonald v.

United States,3* which sets forth the current law in the District of Colum

bia. The court reaffirmed its position that the jury would not be bound

by the conclusory opinions of the experts because the experts cannot be

permitted the ultimate determination of criminal responsibility. Therefore,
stated the court:

[T]he jury should be told that a mental disease or defect includes any abnormal

condition of the mind which substantially affects mental or emotional processes
and substantially impairs behavior controls. Thus the jury would consider

testimony concerning the development, adaptation and functioning of these

processes and controls.35

McDonald concerned an allegedly mentally defective defendant with an

I. Q. of sixty-eight, who had other mental abnormality. The court noted

that the evidence of retarded mentality, by itself, might not have satis

fied the "some evidence" standard, but that with the other evidence a

jury issue had been presented.36 Regarding the meaning of "some evi

dence," the court stated that it required more than a scintilla to place the

burden of proving sanity on the Government, but that the evidence, for

the term "mental disease" to include the mental illness known as "emotionally unstable

personality."
33 This thesis was further developed by Judge Burger in Frigillana v. United States, 113

U.S. App. D.C. 328, 307 F.2d 665 (1962).
3* 114 U.S. App. D.C. 120, 312 F.2d 847 (1962) (en banc).
S5 Id. at 124, 312 F.2d at 851. The court further explained that its formulation was neces

sary because a psychiatrist diagnoses a mental condition as a disease or defect for clinical

treatment purposes, where criminal responsibility is not at issue.

Chief Judge Bazelon recently reemphasized the necessity for "a full explanation of the

dynamics of the defendant's personality," in a case in which the psychiatric testimony had

been largely conclusory. Rollerson v. United States, 343 F.2d 269 (D.C. Cir. 1964). Bazelon

further noted that "the frequent failure to adequately explain and support expert psychiatric

opinion threatens the administration of the insanity defense in the District of Columbia."

Ibid. See also Jackson v. United States, � F.2d � (D.C. Cir. 1964) (separate opinion).
3� It should be noted here that, to present evidence sufficient to raise a jury issue of

criminal responsibility, only "some evidence" of mental disease or defect need be produced.
The defendant need not present any evidence at all of causation or productivity. See

Frigillana v. United States, 113 U.S. App. D.C. 328, 307 F.2d 665 (1962). It then is incum

bent upon the prosecution to prove either that no disease or defect existed, or that there

was no productivity.
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this purpose, did not need to be so strong as to require a directed verdict.

Furthermore, said the court, doubts were to be resolved in the defendant's
favor.

Regarding the duty of the trial court to direct a verdict of not guilty
by reason of insanity when the Government failed to produce evidence

on this issue, the McDonald court stated that this depended upon the

weight and credibility of the evidence offered by the defendant.37 That is,
the mere fact that the defendant has produced "some evidence," and

thereby has presented a jury issue, does not necessarily mean that he is
entitled to a directed verdict, even in the absence of countervailing evi
dence. Whether the Government must adduce testimony of sanity to avoid
a directed verdict would seem to depend on factors such as the severity
of the mental illness described and whether or not the defendant has
offered expert testimony.38
A recent decision by the United States Court of Appeals for the District

of Columbia Circuit, Heard v. United States39 held that "a showing of
narcotics addiction, without more, does not constitute 'some evidence' of
mental disease or 'insanity' and does not raise the issue of criminal respon
sibility so as to require giving the Durham-McDonald instruction."40 The
court suggested that evidence of deprivation of narcotics at the time of the
alleged offense would be evidence of impairment of behavior controls, and
would require that the instruction be given. In his dissent, Judge Wright
indicated that the government psychiatrists had testified that the defend
ant's addiction would affect his mental and emotional processes and his be
havior controls. Therefore, he reasoned, "some evidence" of mental illness
had been presented, notwithstanding the experts' conclusory opinions that
the defendant did not suffer from mental disease or defect. The validity of
the majority holding will be examined subsequently. But considering the
number of times the court of appeals has said in dictum that "the de
fense of insanity based on drug addiction generally presents a jury issue as

37 114 U.S. App. D.C. at 123, 312 F.2d at 8S0. Note that the production of "some
evidence" of insanity does not nullify the presumption of sanity, which, according to Davis
v. United States, 160 U.S. 469 (1895), remains in every case and is to be considered,
together with all the evidence, by the trier of fact. Keys v. United States, No. 18786, D c'
Cir, April 29, 1965.
38 Although the defendant invoking the insanity defense is well advised to offer expert

testimony, he may be able to get to the jury without it. See, e.g., Alexander v. United States
115 U.S. App. D.C. 303, 318 F.2d 274 (1963).

39 -F.2d� (D.C. Cir. 1964).
40 -F.2d at � .
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to criminal responsibility,"41 it would seem that the Heard decision should
not be interpreted broadly.
The meaning of the word "product" in the Durham formula has also

caused much difficulty over the years. The principal problem has been that,
given mental illness, it is almost always impossible for a psychiatrist
to state that the illness did not produce the crime.42 The witness therefore
either answers affirmatively or declines to express an opinion on this sub

ject, both of which results are fatal to the Government, which has the

burden of proving the negative beyond a reasonable doubt.43 In Carter v.

United States,4* Judge Prettyman articulated a "but for" test for deter

mining productivity under Durham. He stated that:

there must be a relationship between the disease and the act, and that relation

ship, whatever it may be in degree, must be, as we have already said, critical in
its effect in respect to the act. ... [By this we mean] that the facts concerning
the disease and the facts concerning the act are such as to justify reasonably the

conclusion that "But for the disease the act would not have been committed."45

This apparently means that the Government must prove that the de

fendant would have committed the crime even had he not been mentally
ill. This particular conclusion is one which psychiatrists are apparently
quite hesitant to reach. Judge Prettyman suggested, however, that if the

expert testimony is directed toward an explanation of the dynamics of

the defendant's mental condition and the effect of that condition rathe

defendant's mental or emotional processes and behavior controls, the jury
will have been given enough information to decide the productivity
question with reasonable accuracy.46
By way of brief summary, a defendant in the District of Columbia need

introduce only more than a scintilla of evidence of mental disorder to

create a jury issue of criminal responsibility. He will have to offer sub-

4i See note 14 supra and accompanying text. This statement was also repeated in Castle

v. United States, F.2d , n.S (D.C. Cir. 1964), and in Jackson v. Umted States,

F2d (DC. Cir. 1964) (separate opinion of Bazelon, C.J.).
42 See Frigillana v. United States, 113 U.S. App. D.C. 328, 307 F.2d 66S (1962), where

not one of seven defense psychiatrists could offer an unequivocal opinion on this question.

Judge Burger emphasized this uncertainty and quoted Roche, The Criminal Mind Z7U

(1958), to the effect that the "product" question can be answered only affirmatively or not

^Tne prosecution, of course, may sustain its burden by proving beyond a reasonable

doubt that no mental disease or defect existed at the time in question.
44 102 U.S. App. D.C. 227, 252 F.2d 608 (1957).
� Id. at 236, 252 F.2d at 617.
46 Ibid.
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stantial evidence, however, to obtain a directed verdict even in the ab
sence of rebuttal testimony. Assuming the Government successfully avoids
the directed verdict, the jury will be told that, unless they are satisfied
beyond a reasonable doubt ( 1 ) that the accused did not suffer from men

tal disease or defect at the time of the offense, or (2) that the crime was

not produced by mental disease or defect, they cannot return a verdict of

guilty. They will also be told that the terms "mental disease or defect"
include any mental abnormality which substantially affects mental or
emotional processes and substantially impairs behavior controls, and that
the term "product" denotes that the act would not have been committed
but for the abnormality.
It is interesting to compare these criteria with the proposed standards

for criminal responsibility contained in the most recent draft of the
American Law Institute's Model Penal Code, which states:

(1) A person is not responsible for criminal conduct if at the time of such
conduct as a result of mental disease or defect he lacks substantial capacity
either to appreciate the criminality [wrongfulness] of bis conduct or to conform
his conduct to the requirements of law.
(2) As used in this Article, the terms "mental disease or defect" do not

include an abnormality manifested only by repeated criminal or otherwise
antisocial conduct.47

In the comments to this section of the model code,48 the drafters rational
ize their rejection of M'Naghten, even when supplanted by the "irre
sistible impulse" test, in much the same fashion Judge Bazelon did in
Durham.*9 They suggest that the impairment of capacity to control be-

47 Model Penal Code � 4.01 (Proposed Official Draft 1962).
48 Model Penal Code � 4.01 (Tent. Draft No. 4, 19SS).
49 The "irresistible impulse" test had been adopted in the District of Columbia in Smith

v. United States, 59 App. D.C. 144, 36 F.2d 548 (1929), where the court stated that an un

controllable impulse in the mind which overrides reason and judgment and obliterates the
sense of right and wrong to the extent that one is deprived of the power to choose
between right and wrong amounts to legal insanity. In Durham, the court suggested that
its new standard would encompass not only sudden impulses but also impulses following
brooding or reflection which might not have qualified under the Smith case.

Since the Durham decision, the jury may be permitted to consider the question of ir
resistible impulse, but the ultimate issue must always be framed in terms of the Durham-
McDonald standards. Misenheimer v. United States, 106 U.S. App. D.C. 220, 271 F.2d 486
(1959). However, if properly instructed that a mental disease is any abnormal mental
condition which substantially affects mental processes and substantially impairs behavior
controls, the jury should have no difficulty finding mental illness in all instances where
formerly it would have found an irresistible impulse. The new test requires only sub
stantial impairment of behavior controls, whereas the Smith formulation seemed to require
a total lack of power to choose between right and wrong.
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havior is no less important in this determination than the impairment of
cognition. They also wish to include acts over which the individual had no

control but which would not fall within the ambit of the "irresistible im

pulse" test because they may not have been sudden and spontaneous.60
They reject the Durham formulation, however, because of the ambigu
ity of the term "product," suggesting that "if interpreted to lead to ir

responsibility unless the defendant would have engaged in the criminal

conduct even if he had not suffered from the disease or defect, it [the
term] is too broad . . . ."51 Their model formulation employs a criterion

of causation which resembles a "substantial factor" test.52

The only real difference between the two formulations, then, would

seem to be that Durham purports to exclude mental conditions which do

not result in substantial incapacity to control behavior and recognizes
slight degrees of causation, whereas the ALI formulation utilizes the

element of substantial incapacity to control behavior on the causation

question, and merely excludes those diseases and defects whose only symp
tomatology is repeated antisocial conduct. Considering that the question
of criminal responsibility is usually resolved by the jury, it would seem

that this is not a difference of substance.53 A growing number of juris
dictions have adopted tests resembling the ALI formulation.54

so The drafters knew that "the application of the principle [of substantial capacity to

control conduct] will call, of course, for a distinction between incapacity, upon the one

hand, and mere indisposition on the other. Such a distinction is inevitable m the applica

tion of a standard addressed to impairment of volition. We believe that the distinction

can be made." Model Penal Code 158 (Tent. Draft No. 4, 1955).
51 Id. at 159.
52 Professor Wechsler suggests:
If my questions about the ambiguities involved in "product" are good, and I think

they are, I do not think the concept can be used at ah In short, I think� ^ must

insist that it is only when causality inheres in the substantial impairment of capacity that

irresponsibility can be acknowledged to obtain.

Id at 188. This is an excerpt from a fascinating and revealing correspondence between, km.

Wechsler and Dr. Manfred Guttmacher regarding the criteria for criminal responsibility to

be employed in the Model Penal Code. Id. at 182-92.

53 in dictum, the United States Court of Appeals for the Eighth Circuit recently suggested

that it would not disapprove any jury charge "if the charge appropriately embraces and

requires positive findings as to 3 necessary elements, namely, the de endant � �
volition, and his capacity to control his behavior." Dusky v. Umted States 29 5 F.2d 743

759 (8th Cir 1961), cert, denied, 368 U.S. 998 (1962) ; see Feguer v. United States, 302 *M

21t^TvS^s v. Currens, 290 F.2d 751 (3d Ci, 1961), where OHJ*

Biggs rejected the M'Naghten formulation and adopted a new test for^
Jor the Third Circuit. He stated: "The jury must be satisfied that at the time of com
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Two important principles to be gleaned from the foregoing discussion

will have a decisive bearing on the relationship of narcotic addiction to

criminal responsibility. The first is that both of these modern standards

emphasize the element of capacity to control behavior or to conform be
havior to prescribed standards. If a defendant, because of mental disease,
defect or abnormality, substantially lacked this capacity at the time he

acted, his act was not a crime. Secondly, it cannot be overemphasized that
criminal responsibility is always a legal, not a medical, determination.
The law must provide the framework and the controlling criteria to allow

the trier of fact intelligently to assess the medical testimony and to arrive
at the proper conclusion in accordance with traditional legal principles.
Perhaps the only flaw in the Durham formulation, prior to McDonald,
was that it failed to provide these criteria and therefore tended to place
the difficult problems of criminal responsibility in the unreceptive hands
of the psychiatrists.

The Addiction Disease

Before examining the direct effects of addiction on the behavior of the

addict, it will be helpful to note that most narcotic addicts suffer from un

derlying mental disorders that predated and probably contributed to their
use of narcotics. In some instances, these disorders will in themselves

negate criminal responsibility. Among the many attempts which have been
made to classify the personality types into which addicts can be placed,
the following classification appears to be simplest and most complete:
1. Normal individuals accidentally addicted;
2. Individuals with personality disorders of all types (formerly called

psychopaths) ;

mitting the prohibited act the defendant, as a result of mental disease or defect, lacked
substantial capacity to conform his conduct to the requirements of the law which he is

alleged to have violated." Id. at 774; see Dusky v. United States, supra note S3. In Manual
on Jury Instructions in Federal Criminal Cases, 33 F.R.D. 523, 560 (1964), promulgated
by the United States District Court for the Northern District of Illinois, the following
charge on insanity is suggested:

The defendant has interposed insanity as a defense. The law presumes that a de
fendant is sane. This presumption is rebuttable. Where a defendant introduces some

evidence that he had a mental disease or defect at the time of the commission of the
crime charged, the prosecution must establish beyond a reasonable doubt that defendant
did not have a mental disease, or that despite the mental disease he had the capacity
either to know the criminality of his conduct, or to conform his conduct to the re

quirements of the law.
The issue of whether or not a mental disease or defect existed at the time of the

commission of the crime must be determined by the jury on the basis of all evidence,
lay and expert, and the presumption of sanity.
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3 . Psychoneurotic individuals of all types ;
4. Narcotic addicts with associated psychoses.55
Normal individuals accidentally addicted make up a very small per

centage of the total addict population.56 These are the individuals who
have received narcotics over an extended period of treatment for physical
illness, and who remain addicted thereafter.57 Noyes and Kolb suggest
that "probably all persons who acquire addiction in this manner have

some fundamental emotional problem that caused them to continue the

use of drugs beyond the period of medical need,"58 the theory being that

the controlled quantities of narcotics administered in the treatment set

ting will not produce or lead to addiction unless the individual has emo

tional or personality difficulties which give rise to a psychological need.59

55 gee Felix, An Appraisal of the Personality Types of the Addict, 100 Am. J. Psychiatry

462, 465 (1944). The more traditional Kolb classification of personality types of addicts

listed six categories: (1) normal individuals accidentally addicted; (2) individuals with

psychopathic diathesis or predisposition; (3) psychoneurotic individuals of all types; (4)
individuals without psychosis, but with psychopathic personalities of all types; (5) addicts

with inebriate personalities ; and (6) addicts with associated psychoses. See Kolb & Ossen-

fort, The Treatment of Drug Addicts at the Lexington Hospital, 31 So. Med. J. 914, 916

(1938). Felix maintained that category (5) would in all events be included in either cate

gory (2), (3) or (4). Felix, Some Comments on the Psychopathology of Drug Addiction, 23

Mental Hygiene 567, 570 (1939). He later concluded that category (2), psychopathic
diathesis, is often a catchall classification, and that individuals so classified should be placed

in either the psychotic, psychoneurotic, or psychopathic (sociopathic) classification. 100 Am.

J. Psychiatry at 463. A more recent article discusses Felix's four classifications with approval,

and concludes that Kolb's psychopathic diathesis type is simply a personality disorder group

with less severity than the true psychopath (or sociopath, in modern terrninology) . Vogel,

Isbell & Chapman, Present Status of Narcotics Addiction, 138 A.MA.J. 1019, 1021 (1948).

See also Wikler, Opiate Addiction 4 (1953) ; Maurer & Vogel, Narcotics and Narcotic

Addiction 82 (2d ed. 1962).
56 Hoch & Zubin, Problems of Addiction and Habituation 2-3 (1958) ; Maurer k

Vogel, op. cit. supra note 55, at 82-83; Marie Nyswander Robinson, The Drug Addict as

a Patient 62 (1956) ; Cameron, Addiction-Current Issues, 120 Am. J. Psychiatry 313,

314 (1963) ; Winick, Narcotics Addiction and Its Treatment, 22 Law & Contemp. Prob. 9,

21 (1957). ,
. , . , .

57 These individuals are addicted in the sense that they have developed physical de

pendence on the drug; however, they develop little or no psychological dependence and,

therefore, contrary to popular thinking, are not likely to relapse after undergoing with

drawal. Maurer & Vogel, op. cit. supra note 55, at 83. In these days of strict narcotic

control, this category is much less significant than it was thirty or forty years ago. Maur

and Vogel note that, of 1,000 recent admissions to the Lexington Hospital, only &ve per

cent were considered "medical addicts." Ibid.
58 Noyes & Kolb, Modern Clinical Psychiatry 475 (6th ed. 1963).

59 Some patients are, of course, unavoidably addicted during treatment, as, for example,

z. terminal cancer patient, but these individuals are not considered here.
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The great majority of addicts present some form of personality dis

turbance,60 which illness often is manifested by a pattern of antisocial

behavior, rather than by observable mental symptons.61 These individuals,
because of an unsatisfactory adjustment, find themselves unable to attain

the objects of fundamental drives such as security, sex and power. The re

sultant inner tensions and frustrations produce various amounts of hos

tility, immaturity and aggressiveness,62 which are assuaged by the arti

ficial pleasure and peace afforded by the drug. A substantial number of

these individuals are diagnosed as having inadequate personalities,63
which "are characterized by inadequate response to intellectual, emotional,
social and physical demands."64 They display "inadaptability, ineptness,

�o Chew, Gerard, Lee & Rosenfeld, The Road to H, at 14, 194 (1964) ; Noyes & Kolb,
op. cit. supra note 58, at 474; Marie Nyswander Robinson, op. cit. supra note 56, at 62-63;

Meiselas, A Report of Some Early Clinical Experiences from the New York State Depart
ment of Mental Hygiene's Narcotic Research Unit, at 4, presented to the National Research

Council Committee on Drug Addiction and Narcotics, New York City, Jan. 29, 1962;
Clausen, Social and Psychological Factors in Narcotics Addiction, 22 Law & Contemp.

Prob. 34, 43-44 (1957); Vogel, Isbell & Chapman, supra note 55, at 1021; Winick, supra
note 56, at 20; Editorial, 184 A.M.A.J. 962 (1963).
Apparently, the British statistics are similar. Lady Frankau, a London psychiatrist who

has treated some 500 addicts, has been quoted as follows: "The only way to help the

addict is to treat his underlying problems. Every one I have treated has had a personality
disorder. These are inadequate people, immature and unstable, with a low threshold for

pain and unable to bear their frustrations." Samuels, The British Way With the "Junkie,"
N.Y. Times, Oct. 18, 1964, � 6 (Magazine), pp. 37, 134.

61 American Psychiatric Association, Diagnostic and Statistical Manual, Mental
Disorders 34 (1952) [hereinafter cited as Diagnostic and Statistical Manual]. This does
not mean, however, that a pattern of antisocial behavior justifies a diagnosis of personality
disorder which, in turn, excuses the antisocial behavior. Cameron has ably pointed out that

sociopathy is a diagnosable clinical syndrome, and that it can be recognized by a combina
tion of most of the following positive findings, which are the hallmarks of sociopathy:
1) an inability to put off present pleasure for future gain; 2) lack of aim and of fore
sight; 3) failure to learn from experience; 4) impulsiveness; 5) egocentricity ; 6) a

lack of lasting emotional rapport with others; 7) a lack of sympathy; 8) general im
maturity; and 9) little regulatory influence of intellect on behavior. Please note that
many criminals do not show at least six of these nine criteria (1, 2, 3, 4, 8, and 9).
Also note that antisocial behavior is not listed since it really is not a medical symptom
in the true sense.

Cameron, Is Sociopathy (Psychopathy) a Sufficient Mental Abnormality to Support a Find
ing of Not Guilty by Reason of Insanity?, presented to the Section on Judicial Administra
tion, American Bar Ass'n, Chicago, HI, Aug. 10, 1963.

62 Felix, Some Comments on the Psychopathology of Drug Addiction, 23 Mental Hygiene
567, 571-73 (1939). See generally Noyes & Kolb, op. cit. supra note 58, at 58-65, 458-71.

63 Council; on Mental Health, Report on Narcotic Addiction 10, adopted by the AMA
in 1957 and published in Narcotics Addiction (AMA pub. 1963) [hereinafter cited as AMA
Report on Narcotic Addiction] ; Cameron, supra note 56, at 314.
fl4 Diagnostic and Statistical Manual 35.
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poor judgment, lack of physical and emotional stamina, and social incom
patibility."65 With respect to legal insanity apart from their addiction,
no general rule regarding persons with personality disorders can be for
mulated. Many such individuals have been acquitted by reason of in
sanity,66 but many undoubtedly do not present a mental disease in the
McDonald sense. To what extent the added factor of addiction should
tip the balance in favor of exculpation will be considered later.

Psychoneurotic individuals, who account for a substantial minority
of the addict population,67 manifest anxiety resulting from repressed
emotions, aggressive impulses and external threats or losses. Unlike
psychotics, these individuals do not suffer from gross distortions of reality,
delusions or hallucinations; rather, many of them adopt various defense
mechanisms such as sickness, phobias, compulsive behavior and insomnia
which enable them to believe that their failures are simply the result of
their illness, without which they would be able to adjust and compete
successfully in life.68 For these people narcotic drugs afford relief from
these sicknesses and phobias and also from psychic tension and anxiety.
They may believe that continued use of the drug is necessary for their

physical health. This mental illness is more severe than personality dis

turbance, and, even apart from drug use, its victims are more likely to

be found not criminally responsible for their antisocial acts.

Drug addicts with associated psychoses make up a small fraction of

the addict population,69 and will be given no further consideration. They
have severe mental disorders, and are hardly ever criminally responsible
for their antisocial acts, irrespective of narcotic addiction.

Although the foregoing discussion suggests that most addicts suffer from
either personality disorders or psychoneuroses, most psychiatrists agree

�5 Ibid.
66 See, e.g., Williams v. United States, 114 U.S. App. D.C. 135, 312 F.2d 862 (1962)

(sociopathic personality disturbance sufficient to raise jury issue but not to compel judgment
of acquittal) ; Campbell v. United States, 113 U.S. App. D.C. 260, 307 F.2d 597 (1962)

(emotionally unstable personality) ; Blocker v. United States, 110 U.S. App. D.C. 41, 288

F.2d 853 (1961) (en banc) (sociopathic personality disturbance).
67 See Hoch & Zubin, op. cit. supra note 56, at 2-3; AMA Report on Narcotic Addiction

10; Felix, An Appraisal of the Personality Types of the Addict, 100 Am. J. Psychiatry 462,

463 (1944) ; Wikler & Rasor, Psychiatric Aspects of Drug Addiction, 14 Am. J. Med. 566

(1953).
68 Felix, supra note 67, at 463-64. See generally Noyes & Kolb, op. cit. supra note 58, at

419-56. . ,,

6� See Vogel, Isbell & Chapman, supra note 55, at 1021; Wikler & Rasor, supra note 67,

at 566.



1965] Narcotic Addiction 1033

that addicts today usually possess mixed traits and symptoms. "The ma

jority of addicts ... do not fall into clear-cut nosological entities, but
rather present mixtures of traits of the kind found in neuroses, character

[personality] disorders, and inadequate personalities. This is a general
finding in addiction."70 No two addicts will present similar symptomatol
ogy, but most addicts suffer from some mental illness which can lead to a

genuine psychological need for narcotics. This is not to say that most
individuals with mental illness become addicted; the point is that these

personality types are likely to use narcotic drugs to the point of addiction
once they are introduced to the drug.71 They are addiction prone. It
has been stated that an addict is

an inadequately adjusted individual, not radically different from his non-addicted
fellows, who has at some time discovered that drugs either dulled the sense of
discomfort produced by his difficulties, or gave him a subjective feeling of

mastery over his situation. In either case he experienced a release and emotional
uplift which compensated for the attitude of society toward him.72

In this context, the Brown decision73 takes on added meaning, for it can
not be questioned that the fact of addiction is in most instances symptoma
tic of mental illness.74

70 AMA Report on Narcotic Addiction 10; see American Bar Foundation, Narcotics
and the Law 22 (1962).

71 Maurer and Vogel suggest:
While there is much more to drug addiction than simply classifying addicts as poorly
adjusted people who seek a compensation for their own weaknesses, the personality
defect is clearly manifest in those who are inveterate addicts, and the capacity of opiates
to give the individual the illusion that he has mastery over life situations about which
he can do little or nothing, coupled wth the power these drugs have of giving intense
physical and emotional pleasure, may make them irresistible to addiction-prone people

Maurer & Vogel, op. cit. supra note 55, at 83.
72 Felix, supra note 67, at 465. Another authority describes the addict as a person unable

to adjust to society who needs immediate gratification of his needs and wants to escape
unbearable tension, and, "simultaneously confronted with the irresistible need for im
mediate gratification and the ungratifying environment, it is inevitable that he will feel
justified in employing any measure to rectify his deprivation." Raskin, A Suggested Approach
to the Problem of Narcotic Addiction, presented to the Division of Medical Sciences, Na
tional Research Council, National Academy of Sciences, Detroit, Mich., April 8, I960.
Menninger describes an "addictive personality," which is susceptible to "chemically induced
escapes from reality . . . [which] clearly represent a partial ego failure." Menninger The
Vital Balance 210 (1963).

73 Brown v. United States, 331 F.2d 822 (D.C. Cir. 1964), discussed pp. 1019-20 supra74 See Maurer & Vogel, op. cit. supra note 55, at 82; Noyes & Kolb, op. cit. supra note
58, at 474-75; Diagnostic and Statistical Manual 39; President's Report 86; NarcoticDrug Study Comm'n, New Jersey Legislature, Interim Report por 1963 at' 71 (1964)[hereinafter cited as N.J. Report]; Mental Health Monograph No. 2, Narcotic Drug
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It is also noteworthy that narcotic addiction is most prevalent in large
metropolitan areas of urban blight and gross socioeconomic deprivation.
The Federal Bureau of Narcotics has estimated that, as of December 31,
1962, seventy-nine per cent of the nation's known addicts were to be
found in ten cities.75 Fifty-five per cent of the addicts are Negroes,
eighteen per cent Puerto Ricans and Mexicans.76 However, these are the
groups that are concentrated in the economically deprived areas of our

large cities, and who are educationally deprived as well. It has been shown
that areas of Negro and Puerto Rican residence that are less economically
deprived have a much lower rate of drug use.77 In these metropolitan areas

Addiction 5-6 (Pub. Health Serv. Pub. No. 1021, 1963) ; AMA Report on Narcotic Ad

diction 10; Ausubel, The Case for Compulsory Closed Ward Treatment of Narcotic Addic

tion, 31 F.R.D. 58, 69-70 (1963); Cameron, supra note 56, at 314; Chapman, Methods of
Treatment and Management of Drug Addiction, in Narcotic Drug Addiction Problems

70, 71-73 (Pub. Health Serv. Pub. No. 1050, 1963) ; Chein & Rosenfeld, Juvenile Narcotics

Use, 22 Law & Contemp. Prob. 52, 60 (1957); Lowry, Hospital Treatment of the Narcotic

Addict, Fed. Prob., Dec, 1956, pp. 44-45 ; Meiselas, supra note 60, at 4.
75 Bureau of Narcotics, U.S. Treasury Dep't, Traffic in Opium and Other Dangerous

Drugs 58 (1963). The breakdown was as follows:

New York, N.Y. 21,566 addicts

Chicago, 111. 6,972 ^
Los Angeles, Calif. 3,183
Detroit, Mich. 1.780
Dist. of Col. 918 "

San Francisco, Calif. 655

Newark, N.J. 652

Philadelphia, Pa. 615

Oakland, Calif. 482

San Antonio, Texas 477
Total 37,300
Total Addicts in Nation (Reported) 47,489 "

The FBN estimates that there are 60,000 addicts in the nation today, as compared with

an estimated 200,000 during World War I. Bureau of Narcotics, U.S. Treasury Dep't,

Prevention and Control of Narcotic Addiction 7 (1964). As might be expected, drug
use within a city is concentrated in areas of socioeconomic deprivation. In New York, for

instance, it is estimated that 15% of the city's area, which contains 29% of the population,
accounts for 83% of the city's drug use. Chein, Gerard, Lee & Rosenfeld, op. cit. supra

note 60, at 39, 52.
7� Bureau of Narcotics, U.S. Treasury Dep't, Traffic in Opium and Other Danger

ous Drugs 54 (1963).
77 Clausen, supra note 60, at 38. Clausen notes that, within the cities having large addict

populations, the narcotics use is concentrated in areas of low socioeconomic status and

urban blight. These are also the areas with the highest delinquency and crime rates. He

concludes that life in the urban slum is conducive to drug use. Id. at 41-43 ; see Chein, The

Status of Sociological and Social Psychological Knowledge Concerning Narcotics, in Narcotic

Drug Addiction Problems 146, 152 (Pub. Health Serv. No. 1050, 1963). The recent

New Jersey report listed 73% of that state's addicts as nonwhite persons, and concluded:
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with high addict populations, many persons are exposed to narcotics with
out ever becoming addicted, "indicating the presence of a specific and po
tentially identifiable difference among individuals that separates those
who will become addicted and those who will not."78 It would seem that
the disproportionate number of addicts in cities such as New York, Chi
cago, Los Angeles and Washington is due partially to the ease of access
in these areas. There are undoubtedly many addiction-prone individuals
in rural areas that have fortunately never been exposed to narcotics.
It would also seem that localities characterized by socioeconomic depriva
tion and urban blight would tend to spawn addiction-prone individuals.
Unstable family structures, particularly those lacking a strong father fig
ure, are conducive to psychic problems and to narcotic addiction,79 and
these families are often encountered in the urban slum. Furthermore, the
inability of many individuals in these areas ever to attain even modest

goals would seem to produce frustration and addiction proneness.
The individual may be introduced to narcotics in many ways, but,

contrary to popular belief, he is not usually given his first dose by a

"Since non-whites tend to be found among the lower socio-economic classes in the so-

called 'core cities,' it seems reasonable to assume that narcotic violations are related to

disadvantaged social position in large urban areas." N.J. Report 35.
78 Larimore, Medical Views on the Narcotic Problem, 31 F.R.D. 53, 80, 83 (1963). Profes

sor Chein notes: "[W]e know of individuals who go on using a drug like heroin for several
years on a more or less regular weekend basis and then, apparently without difficulty,
quit." Chein, supra note 77, at 148.
Another unexplained phenomenon which must be considered in this context is the age

factor in narcotics use. As of December 31, 1962, 3.4% of the nation's addicts were under
21 years of age, 48.6% were 21-30, 37.0% were 31-40, and only 11.0% were over 40. Bureau
of Narcotics, U.S. Treasury Dep't, op. cit. supra note 76, at 55. There is much evidence
that this concentration of addicts in the 21-30 age bracket is not a recent phenomenon. See
AMA Report on Narcotic Addiction 9. A 1936-1937 study of 1,036 addict-patients ad
mitted to the Lexington Hospital revealed that 16.5% had begun the use of drugs before
age 19. See Isbell, Clinical Research on Addiction in the United States, in Narcotic Drug
Addiction Problems 114, 125 (Pub. Health Serv. Pub. No. 1050, 1963). It is apparentlynot known at this time whether there is a physiological or psychological explanation for
this decrease in addiction after age 40, or whether it simply reflects the toll of death and
long-term imprisonment. President's Report 22.

79 Chein, supra note 77, at 152-53; Fort, Heroin Addiction Among Young Men 17Psychiatry 251, 254-55 (1954); Wikler & Rasor, supra note 67, at 567. The latter authors
describe a psychoanalytic formulation which suggests that male addicts whose childhood
was characterized by the absence of a consistently strong father figure often suffer from

I nif i 7 regreSSed pSychosexual development. In them, oral cravings have dominance overgenrtal pleasures, and this can lead to frustration, hostility and the addiction-prone per-
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"pusher." Rather, his introduction is usually through a friend or acquaint
ance,80 although many addicts first "discovered" narcotics in the course

of medical treatment, and some undoubtedly did initially succumb to the
importunings of the fabled dope peddler. Of great importance is the fact
that narcotic use does not inevitably or even usually lead to addiction un

less the individual is addiction prone. The relatively normal individual will
probably not become addicted after having used a narcotic drug;81
indeed, it appears thatmany persons are able to use highly addicting drugs
periodically over long periods of time without ever becoming addicted.82
This is because the initial physiological effects of the drug are simply not

irresistible in a normal individual,83 although they may be pleasurable.
The addiction-prone type, however, experiences much more than physical
gratification from his first experience with narcotics. He develops a psy
chological need or craving which he is probably powerless to ignore,84 and
it is this psychological dependence, also called habituation, which renders
his subsequent addiction virtually inevitable. When experiencing the effects
of the drug, he finds that the frustration and anxiety of his daily existence

mysteriously evaporates, that is, he obtains relief from his particular emo
tional difficulties or symptoms. In many cases, this means relief from anx-

80 Chein, Gerard, Lee & Rosenfeld, op. cit. supra note 60, at 12; American Bar Foun

dation, Narcotics and the Law 28-29 (1962) ; Mental Health Monograph No. 2, supra
note 74, at 6 ; President's Report 4 ; Report on Narcotic Addiction 13 ; Fort, supra note

79, at 252.
81 See note 78 supra. Chapman states:

Information coming to us from various sources indicates that all users of drugs do not

become addicts. Some may use it only on week ends as part of group behavior. Others
take an occasional shot during the week or at irregular intervals and never become
addicted.

Chapman, Drug Addiction: The General Problem, Fed. Prob., Sept., 1956, p. 43.

It has been noted that normal persons tend initially to react negatively to drugs, the

experience being a rather distasteful one. These persons may become physically addicted

during medical treatment, but, when introduced to drugs casually, do not usually continue to

use them. This is because they do not experience the intense pleasure or euphoria which the

addiction-prone person associates with use of the drug. Maurer & Vogel, op. cit. supra

note 55, at 73. Maurer and Vogel suggest that "intensity of the pleasure from opiates seems

to vary with the degree to which the individual may be called a neurotic or a psychopath
. . . ." Id. at 74.

82 See notes 78 & 81 supra.
83 See note 81 supra.
84 Maurer & Vogel, op. cit. supra note 55, at 73-75. The intensity of the pleasure the

individual derives from the drug seems to be a function of the severity of the underlying

mental disorder. See note 81 supra. The intensity of the psychological craving will, in turn,

be related to the amount of pleasure obtained from use of the drug. See Noyes & Kolb, op.

cit. supra note 58, at 474; Cameron, supra note 56, at 314-15.



1965] Narcotic Addiction 1037

iety associated with fear of hunger, pain and sexual urges, which are basic

needs that the addiction-prone person may not be able to gratify in so

cially acceptable ways.85 In addition, this type of individual apparently
experiences an intense euphoria, a sustained emotional uplift which seems

to be related to the capacity of the drug to satisfy basic needs.86 These

pleasurable phenomena lead to an irresistible craving. The addiction-prone
person has discovered something he may well have been searching for all
his life. Habituation is a continuing psychic need or craving for this

pleasure, and should not be confused with the physiological sensations
derived from administration of the drug. Psychiatrists regard psychologi
cal dependence as the most important characteristic of addiction.87 They
conclude that the psychological meaning of the drug to the addict, that is,
its capacity to reduce frustration and anxiety and to induce a feeling of
pleasure and mastery, is far more significant than the physiological effects
of the drug.88 One authority explains that "physical dependence is merely
a complication."89 The exact meaning of a drug to a given addict will
be closely related to the nature and intensity of his personality problems ;
hence, psychological dependence is often said to be a function of the under
lying mental disorder.90 It is for this reason that normal individuals do
not usually become addicted. Cameron has said: "Without such a psy
chological 'need' there would be little, if any, addiction."91

85 Wikler, op. cit. supra note 55, at 54-5S; Chein, Gerard, Lee & Rosenfeld, op. cit.
supra note 60, at 227-28. This symptom relief has also been called negative pleasure. See,
e.g., Kolb, Drug Addiction: A Medical Problem 93 (1962) ; Wikler & Rasor, supra note
67, at 566.

86 Kolb termed this sustained emotional uplift "positive pleasure," and suggested that it
represents a form of relief from fundamental or permanent emotional problems. Kolb, op.
cit. supra note 85, at 93. Others reject the idea of positive pleasure, reasoning that euphoria
associated with drug use is simply a product of symptom relief. See, e.g., Chein, Gerard,
Lee & Rosenfeld, op. cit. supra note 60, at 14, 228. Psychiatrists are agreed, however, that
the pleasure felt by the potential addict is intense, whatever its exact psychological founda
tion.

87 E.g., Chedt, Gerard, Lee & Rosenfeld, op. cit. supra note 60, at 6; Vogel, Isbell &
Chapman, supra note 55, at 1020.

88 See Chapman, Methods of Treatment and Management of Drug Addiction, in Narcotic
Drug Addiction Problems 70, 71 (Pub. Health Serv. Pub. No. 1050, 1963).89 Isbell, supra note 78, at 128-29.

9� Kolb, op. cit. supra note 85, at 95; see Wikler, op. cit. supra note 55, at 54-55.
Cameron, supra note 56, at 315. In Mental Health Monograph No. 2, supra note 74at 5, the Public Health Service asserts: "By and large, the people who become addicts are

those for whom drugs serve a special need, which can be summed up as the relief of painLast century the pain that led to addiction was often physical; today it is mainly psychic"The monograph goes on to state that today's addicts obtain relief from anxiety tension
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As the addiction-prone individual continues to use the narcotic drug
regularly, he soon discovers that the same dose fails to produce the original
euphoric effect, and that from time to time he must increase the dose to

produce the desired effect. This phenomenon is called "tolerance."92 The

average addict builds up tolerance to a dosage of narcotics greater than that
amount sufficient to kill an average person.93 After prolonged administra
tion of an opiate, physical dependence94 manifests itself. The user finds
that he must continue to administer the drug regularly in order to avoid
the withdrawal or abstinence syndrome. He is "hooked." He must have

drugs not only to produce pleasure but also to avoid pain. It has been said
that physical dependence "leads to continuity of intoxication with re

sultant subservience of all phases of the addict's life to the one aim of ob

taining and maintaining a constant supply of the drug."95 He is compelled
to obtain it and thus to prevent the withdrawal syndrome, which, in the

feelings of inadequacy and other emotional problems by resorting to drugs. The report
concludes that addicts have personality problems, and that addiction is a symptom of these

problems.
92 Marie Nyswander Robinson, op. cit. supra note 56, at 92 ; see Severs & Woods, The

Phenomena of Tolerance, 14 Am. J. Med. 546 (1953), who state: "It is probably true that

tolerance ultimately becomes of such a magnitude that the effect of the initial dose cannot

be reproduced by excessive doses." Ibid.
93 See AMA Report on Narcotic Addiction 11; Cameron, supra note 56, at 315.
94 Physical dependence is not a necessary condition of addiction as defined by the World

Health Organization's Expert Committee on Addiction-Producing Drugs. That organization
defines drug addiction as:

a state of periodic or chronic intoxication produced by the repeated consumption of a

drug (natural or synthetic). Its characteristics include: (1) an overpowering desire or

need (compulsion) to continue taking the drug and to obtain it by any means; (2) a

tendency to increase the dose; (3) a psychic (psychological) and generally a physical
dependence on the effects of the drug; (4) an effect detrimental to the individual and

to society.
See President's Report 101.

This definition was necessary because the authors wanted to include cocaine and mari

juana and other drugs that may produce psychological dependence but which do not

produce physical dependence. However, this paper is concerned only with the opiates, all

of which produce physical dependence. Furthermore, the President's Advisory Commission

on Narcotic and Drug Abuse recently stated that only those drugs which produce physical
and psychological dependence and tolerance are considered "truly addictive drugs." Id. at

2. There have been many definitions of "narcotic addiction," usually depending upon a par

ticular author's context and purposes. See Maurer & Vogel, op. cit. supra note 55, at 27-33.

Several authors recently proffered a rather concise definition: "Drug addiction may be de

fined as a state in which a person has lost the power of self control with reference to a

drug and abuses the drug to such an extent that the person or society is harmed." Vogel,

Isbell & Chapman, supra note 55, at 1019.
95 Isbell & White, Clinical Characteristics of Addiction, 14 Am. J. Med. 558 (1953).
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case of heroin addiction, will probably begin to manifest itself within

eight or ten hours of abstinence, reach a peak in twenty-four hours, and
gradually abate within a week.96 This illness is characterized, in the early
stages, by yawning, rhinorrhea, lacrination, perspiration and waves of

gooseflesh; as time goes on, muscles twitch, the body aches, and hot and

cold flashes are experienced. Extreme restlessness gives way to constant

motion. Nausea, vomiting and diarrhea develop, and loss of weight, even as

much as ten pounds in twenty-four hours, is experienced. The addict is in

extreme misery.97 "He may crawl into a corner, cover himself with a

blanket even in the hottest weather, and beg piteously for a 'shot.' "98

Death during "cold turkey" withdrawal, although rare, is not unknown.99
It should be pointed out, however, that the severity of the withdrawal

syndrome will vary depending upon the size of the habit the addict has

acquired,100 and many of today's addicts experience comparatively mild
withdrawal because they have been injecting heavily adulterated or diluted
doses of narcotics.101
As the addict develops tolerance and increases his dosage, he discovers

that more and more of his time is consumed simply in obtaining and ad

ministering the drug. He must have four or five shots a day, and this en

tails repeated purchases and trips to the place where he has secreted his

96 With morphine, the onset of the withdrawal syndrome comes in 12 hours, the peak
is reached in 48 hours and remains for 24 hours ; with demerol, onset is in 3 to 4 hours,
peak from 8 to 12, and the effects disappear in 4 to 5 days. See id. at 560-62.

97 The withdrawal syndrome or illness (also called the abstinence syndrome) is described
well in Maurer & Vogel, op. cit. supra note 55, at 84-87. For interesting studies of nar
cotics withdrawal see Himmelsbach, Clinical Studies of Drug Addiction III, 69 Archives
of Internal Medicine 766, 771-72 (1942). See also Isbell & White, supra note 95, at 560;
Kolb & Himmelsbach, Clinical Studies of Drug Addiction, 94 Am. J. Psychiatry 759, 786-
93 (1938).

98 Mental Health Monograph No. 2, supra note 74, at 3.
99 Cameron, supra note 56, at 315; Kolb, Drug Addiction as a Public Health Problem,

48 Scient. Monthly 391, 392, 398 (1939).
100 More specifically, the syndrome will vary depending on the individual and the duration

and the intensity of use. Maurer & Vogel, op. cit. supra note 55, at 86; Cameron, supra
note 56, at 315; Isbell & White, supra note 95, at 560.

101 The first White House Conference on Narcotic and Drug Abuse, held in Washington
on Sept. 27 and 28, 1962, was addressed by President John F. Kennedy, who declared that
"where 35 years ago addicts could purchase 100 per cent, or pure heroin, the sharply cur
tailed amount entering the United States today requires traffickers to dilute their product to
the point that the addict obtains only 3 to 5 percent heroin in the packet that he purchases."
Bureau of Narcotics, U.S. Treasury Def't, op. cit. supra note 76, at 21 ; see Chapman,
supra note 81, at 43.
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paraphernalia for administration of the drug. He soon discovers that these
excursions are incompatible with a full-time job, and so he becomes un

employed. He also discovers that his habit is beginning to cost him approx
imately twenty-five dollars a day,102 and this fact inevitably leads to more

problems, which he will probably solve in one of two ways, or perhaps
both: he may purchase a sufficient quantity to be able to sell the excess

amount, after dilution, at a profit which will enable him to purchase a

similar quantity and repeat the sales; or he may commit crimes
such as housebreaking, larceny and shoplifting to obtain funds.103 If he
commits crimes against property, he will have to appropriate property
worth many times the amount he needs because of its decreased value
to a fence.104 It appears that the majority of addicts support their habits
by committing crimes against property. The Mayor's Advisory Council
on Narcotic Addiction in New York City has concluded that the city's
estimated 25,000 addicts spend between 500,000 and 700,000 dollars daily
for narcotics, and that they raise this money by committing fifty per cent
of the city's crime.105
There are two prevalent theories concerning the relationship of narcotic

addiction and crime. Law enforcement officials generally take the position
that most addicts have engaged in criminal activities prior to their addic

tion, and that addiction is but one more manifestation of their basic
antisocial pattern of living.106 Those concerned with the treatment and
rehabilitation of addicts generally conclude that criminal behavior on

the part of addicts is usually directed toward obtaining funds to support
addiction.107 They base this conclusion on statistics demonstrating that

102 See Mental Health Monograph No. 2, supra note 74, at 7. A recent New Jersey survey

estimates that the cost of drugs before the individual becomes addicted may run as low

as $5 a day, but after addiction it may soar to $40 or $60 a day. N.J. Report 66.

103 Female addicts often turn to prostitution to support their habits. Ibid.

It is interesting to note that addicts who can afford the high price of drugs usually do not

engage in crime. See Howe, An Alternative Solution to the Narcotics Problem, 22 Law &

Contemp. Prob. 132, 133 (19S7).
104 a New York report estimates that an addict with a $20-a-day habit might steal goods

worth $15,000 to support his addiction for one year. Meiselas, supra note 60, at 4.
105 Mental Health Monograph No. 2, supra note 74, at 7.
106 See, e.g., Anslinger, Narcotic Addiction as Seen by the Law-Enjorcement Officer, Fed.

Prob., June, 1957, pp. 34, 36.
i�T An excellent description of the relationship between narcotic addiction and crime is

found in Maurer & Vogel, Narcotics and Narcotic Addiction 227-59 (2d ed. 1962). These

authors explode the popular fiction that opiate addiction induces violent crime; to the con

trary, they conclude that "the secondary effects of opiates are in the main so pleasant and so

soothing that any violent psychopath will be deterred from following any impulses that he
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addicts commit proportionately more nonviolent crimes against property
and less violent crimes than nonaddicted individuals.108 The addict is, of
course, more likely to commit crime which will result in pecuniary gain ;
furthermore, because of his addiction, he is much less likely to commit
violent crime, the effect of the opiate being a depressant one.109 A report
recently adopted by the American Medical Association states that

"opiates are quieting drugs that repress hostile urges, create a passive,
dreamy state and depress sexual drives."110 This report goes on to con

clude:

There is no question that unstable antisocial persons have used opiates as long
as these drugs have been known, and that such persons will continue to abuse
these drugs seems a certainty. It is also true that a proportion of addicts did
not engage in criminal pursuits prior to addiction and are not basically hostile,
antisocial persons. What one cannot determine at present are the true relative
percentages of these two types of persons. Both sides agree reasonably well that
the majority of addicts do engage in crime (other than violation of the narcotic
laws) after they become addicted in order to support their habits. There is also
general agreement that the crimes committed by addicts are usually, but by
no means always, crimes against property (theft, pickpocketing, shoplifting,
confidence rackets) rather than crimes against the person (assault, murder, rape,
and so on).111

may have to commit violent crime . . . ." Id. at 233. They further conclude that the direct,
physiological effects of opiates have little or no tendency to induce any type of crime, but that
much nonviolent crime is committed by addicts attempting to support their habits. See
generally Larner & Tefferteller, The Addict est the Street (1964) ; Meyers, Social and
Psychological Factors in Opiate Addiction 82 (1952) ; Chapman, Methods of Treatment
and Management of Drug Addiction, in Narcotic Drug Addiction Problems 70, 73 (Pub.
Health Serv. Pub. No. 1050, 1963); Chein & Rosenfeld, supra note 74, at 54; Firestone,
Narcotics and Criminality, 22 Law & Contemp. Prob. 69, 76 (1957) ; Kolb, Factors That
Have Influenced the Management and Treatment of Drug Addicts, in Narcotic Drug Ad
diction Problems 23, 27 (Pub. Health Serv. Pub. No. 1050, 1963). It is important to
bear in mind that these observations are limited to the opiate drugs, which have a depres
sant effect on the user. A stimulant, such as cocaine, may very well have a tendency to
induce violent crime. See Maurer & Vogel, op. cit. supra at 236; Kolb, supra note 99, at
399.

108 See Mental Health Monograph No. 2, supra note 74, at 7; Firestone, supra note 107,
at 71.

109 See Kolb, op. cit. supra note 85, at 16-18; AMA Report on Narcotic Addiction 13;Wortis, A Physician Views Today's Narcotics Problem, in Narcotic Drug Addiction Prob
lems 174, 178 (Pub. Health Serv. Pub. No. 1050, 1963) ; note 107 supra.110 AMA Report on Narcotic Addiction 13.

111 Id. at IS. Similarly, the Report of Joint AMA-ABA Committee on Narcotic Drugs inNarcotics Addiction 41 (1963), states:

aririi^^0^1-6 authorities state ^at the physical and psychological dependence ofaddicts on narcotic drugs, the compulsion to obtain them, and the high prices of the
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Perhaps the question of whether addiction preceded criminality or vice
versa, although important, is not the crucial inquiry. Irrespective of his

previous way of life, the addict must make the unhappy choice between
kicking the habit, either by himself or with help, or financing it through
crime. Perhaps the primary concern of the law should be the reasonable
ness of expecting him to choose the former.

Synthesis

A threshold question is presented. When we hear it said that narcotic
addiction is not a mental disease,112 are we being confronted with a mere

conclusory opinion which begs the essential questions of criminal re

sponsibility outlined in the McDonald opinion, or is it being asserted that
this condition does not constitute a "mental abnormality"? If the former,
the validity of the conclusion will depend upon factors which vary from

individual to individual, factors which must be presented to the trier of

fact, with whom rests the ultimate responsibility for deciding this ques
tion. These factors will be considered subsequently. If the latter, how
ever, the suggestion is that, since our conception of mental disease in

cludes only mental abnormalities which produce the required impact on
mental processes and behavior controls, narcotic addiction can never

qualify, irrespective of its impact, because it is never a mental abnormality
in the first instance. In other words, the McDonald definition of mental

disease seems to require that a given condition be a recognized mental

illness in the medical sense before a jury can be permitted to consider

whether or not it constitutes a mental disease in the legal sense.

Although there may be differences of opinion among psychiatrists on

the question whether narcotic addiction is a mental abnormality, it would
seem that the weight of authority supports the affirmative view. The Amer

ican Psychiatric Association's Diagnostic and Statistical Manual classifies

narcotic addiction as a mental disorder.113 All authorities are agreed that

the phenomenon of psychological dependence, which always accompanies

drugs in the illicit market, are predominantly responsible for the crimes committed by
addicts. Others claim that the drug itself is responsible for criminal behavior. The

weight of evidence is so heavily in the favor of the former point of view that the

question can hardly be called a controversial one. . . . Crimes of violence are rarely,

and sexual crimes are almost never, committed by addicts.

Id. at 44-45. See also NJ. Report 51-52.
H2 Such testimony is frequently heard from government experts at trials. See, e.g., Heard

v. United States,. F.2d (D.C. Cir. 1964) ; Jackson v. United States, F.2d

(D.C. Cir. 1964).
us Diagnostic and Statistical Manual 39.
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addiction, represents some degree of modification of mental processes.
The President's Advisory Commission on Narcotic and Drug Abuse

recently stated:

All [narcotic drugs] profoundly affect the central nervous system and the mind.
The effects produced by taking these drugs are primarily on the brain and range
from euphoria through excitement to depression. . . . Many bring about a deep
feeling that everything in life must be made to serve the purpose of maintain

ing a supply of the drug. These drugs are psychotoxic (mind poisoning). A

psychotoxic drug is any chemical substance capable of adducing mental effects
which lead to abnormal behavior. They affect or alter to a substantive extent,
consciousness, the ability to think, critical judgment, motivation, psychomotor
coordination, or sensory perception.114

It should be noted that the Commission was describing some of the im
mediate effects produced by administration of a narcotic drug, but it
was also describing altered mental conditions which outlast the im
mediate feelings of euphoria, conditions which are the hallmarks of

psychological dependence.
The courts should accept the proposition that narcotic addiction is a

mental abnormality sufficient to raise a jury question of criminal re
sponsibility. The Heard decision,115 holding to the contrary, should be
reexamined. In deciding that the trial court had been correct in refusing
to submit the issue of criminal responsibility to the jury, the court in
Heard recounted the testimony of two psychiatrists who testified that
the defendant was without mental disease or defect, and that he had no

abnormal condition of the mind. One psychiatrist had testified as follows :

Q. And would you consider this condition [narcotic addiction] to be an abnormal
condition of the mind?

[Objections intervened]
THE COURT: I will let her answer. Was it abnormal in the sense it is a
mental disease or mental defect?
THE WITNESS: Abnormal in that it is not normal. Abnormal in the sense
it is a mental disease in and of itself, no, it is not, Your Honor.116

114 President's Report 1. Recent studies by Dr. Georges Ungar of the Baylor University
College of Medicine indicate that tolerance to morphine (an opium derivative similar to
heroin) produces chemical changes in the brain, which were observed when Dr. Ungar
injected nonaddicted animals with brain tissue from addicted animals, and discovered that
the injected animals immediately developed tolerance. Significantly, extracts of other tissues
from addicted animals did not produce this phenomenon. Washington Post, April 14 1965
p. A3, col. 5.

115 Heard v. United States, F.2d (D.C. Cir. 1964).
lie F.2d at , n.4.
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It seems fair to conclude that this psychiatrist believed that narcotic
addiction is a mental abnormality, but did not feel that it is a mental
disease. In his dissent, Judge Wright pointed out that each of the expert
witnesses testified that Heard's addiction would affect his mental and
emotional processes and his behavior controls. He continued:

In short, each of them indicated that by our legal definition, as distinguished
from their medical opinion, Heard may be suffering from a mental disease. Under
the circumstances, it is difficult for me to understand why this is not the "some
evidence" required to take the mental issue to the jury.117

The majority opinion in Heard placed considerable emphasis on an ab
sence of testimony suggesting deprivation of narcotics at the time of the

offenses, reasoning that no evidence of impairment of behavior controls
was presented. This distinction is untenable for several reasons. To begin
with, the addict is probably in need of four or five "fixes" per day. Is it
reasonable to require him to wait until the onset of withdrawal to think

about his next dose? The addict's entire life becomes dedicated to main

taining his supply; his need is constantly felt. He has experienced the

panic of impending withdrawal many times, and he lives with this fear.

Secondly, it would seem that in most instances evidence of deprivation
could be obtained only through statements of the defendant, who will

have every reason, under this ruling, to tell the psychiatrists that he

needed a fix at the time in question. Thirdly, the majority ignored the im

pact of addiction on mental processes, which impact, it is submitted, is
sufficient to raise a jury issue. This impact will not always be great, but
it will always be present. Considering that the decision whether or not

"some evidence" of mental disease has been offered requires that doubts

be resolved in favor of granting the instruction,118 it is difficult to justify
the Heard decision.

Assuming that a given addict-defendant has presented sufficient evi

dence of mental illness to warrant a jury instruction, the determination of

criminal responsibility will depend on the nature of his addiction and its

effect on his mental processes and behavior controls. To make an intelli

gent determination, the trier of fact must be given a sufficiently compre

hensive picture of the defendant to permit a judgment regarding the

impact of his addiction, together with whatever underlying disorder he

manifests, on his mental and emotional processes and behavior controls.

This is the obligation of the psychiatrist. His conclusion that addiction

117 F.2d at .

us See p. 102S supra.
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is or is not a mental illness is of little or no value in this context.119 Each

addict-defendant must be viewed as an individual whose mental processes
and behavior controls have been to a certain extent affected and impaired
because of his addiction. The legal question then becomes: is the extent

of impairment with respect to the crime great enough to require exonera

tion? The trier of fact cannot be expected to answer this question on the
basis of conclusory opinions.
It is submitted that the task of the expert witness should be to apprise

the jury of the individual's personality structure and his addiction and
the impact of these factors on mental processes and behavior controls
with reference to the following variables: (1) the nature of the crime

charged; (2) whatever underlying psychiatric disorder the individual

manifests; (3) the amount of psychological dependence on the drug; and
(4) the amount of physical dependence on the drug.
The nature of the crime the defendant is alleged to have committed is

important mainly because it may rule out the possibility of causation by
addiction.120 If the crime is one of violence to the person, it would seem un

related to the addiction, with the possible exception of robbery, which is
usually committed for financial gain. If the crime is one against property
or concerns the sale or possession of narcotics, it is the type of crime
the addict commits to support his addiction, and the necessary causal
connection is probably present.
As previously indicated, the underlying mental disorder itself may

negate criminal responsibility.121 In most instances, however, the under
lying disorder will be a personality disturbance which alone would present
a close question under Durham. Here the dual function of the underlying
disorder must be recognized. Not only does it bear directly on the Dur
ham-McDonald formula, but also it relates to the degree of addiction
proneness manifested by the individual. A thorough explanation of the
factor of addiction proneness will enable the trier of fact to determine the
extent to which the addiction of the defendant was nearly inevitable, given
the first shot. If addiction proneness is slight, the jury may infer that
the addiction merely fits into a pattern of antisocial activity. To this end,
the jury should be given detailed information regarding the defendant's
childhood, his environment, his relationship with his parents, his view
of himself and his explanation of his addiction. Of particular importance

119 See text accompanying notes 27 & 28 supra; Rollerson v. United States, 343 F.2d 269
(D.C. Cir. 1964).
120 See notes 107 & 109 supra.
121 See pp. 1029-30 supra.
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is the defendant's description of his reaction to his first dose of narcotics.
Did the drug miraculously provide the solution to all his problems, or was
it merely a pleasurable experience worth repeating? Is the addiction the

logical or even inevitable result of his personality structure, or could this
individual have reasonably been expected to abstain from further use of
the drug? It is believed that these judgments are usually made by the

expert in arriving at his opinion; nevertheless, the jury should also be

given the factual bases of the conclusion. It is interesting to note that
when we speak of addiction proneness, we are considering the impact
of the defendant's personality structure andmental processes on his addic

tion, that is, the extent to which this individual's psychological makeup
dictated subsequent addiction given the initial dose. Closely related

to this consideration is the impact of the addiction on mental processes,
which is a function of psychological dependence.
Assuming that causation or productivity is not ruled out by the nature

of the crime, the degree of the defendant's compulsion or need to con

tinue using the drug would seem to be a critical factor. It is submitted

that if this compulsion is sufficiently great, the addict-defendant should
be exculpated, irrespective of underlying mental illness,122 although it

would seem improbable that the compulsion could be great without at
least some personality disorder. The degree of compulsion will be related

to the psychological and physical dependence the individual has acquired.
The extent of psychological dependence is usually a function of the

underlying disorder, but it should be remembered that psychological
dependence exists in addition to the mental disorder. In general, it

122 In the case of Horton v. United States, 115 U.S. App. D.C. 184, 317 F.2d 595 (1963),

five noted psychiatrists, Lawrence Kolb, Herbert Modlin, Winfred Overholser, Leon Salz-

man and Joseph Satten, submitted an amici curiae brief urging that the trial court erred

in not granting judgment of acquittal by reason of insanity on the ground of narcotic

addiction. They stated: "[T]he main issue should have been not what causes addiction,

but how the affliction itself once established, affects its victims." Brief for Amici Curiae,

p. 4. They designated the compulsion to continue drug use as a pharmacological duress, and

asserted that no rational basis exists for differentiation between this form of duress and

any other form of duress which relieves an individual of criminal responsibility. Id. at 5.

In Castle v. United States, F.2d (D.C. Cir. 1964), Judge Wright discussed the

theory of pharmacological duress, based on the addict's apprehension of the withdrawal

syndrome. He did not reach the point, however, nor did he comment on the validity of the

theory
Chein and Rosenfeld state that addiction, because of legal and financial implications,

leads "to a syndrome of activities which establish [the addict] . . . firmly outside of tbe

legitimate pursuits of his peers. Granted the fact of addiction, the victim has no real

freedom of choice in the matter." Chein & Rosenfeld, supra note 74, at 54.
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should be true that, the greater the degree of psychological dependence,
the greater will be the compulsion to continue use of the drug. When we

speak of psychological dependence, it should be remembered that we are

not concerned with the addict's desire to avoid the withdrawal syndrome,
but rather with his psychological need for the drug as a palliative. He
may believe that he needs the drug to relieve physical illness, or he may
feel the need to avoid extreme anxiety or unhappiness. In short, he may
not feel able to bear his daily existence without the drug. It is in this

sense that addiction affects mental and emotional processes and behavior
controls. The expert witness should be able to describe the nature of the
addict-defendant's psychological compulsion to continue using his drug.
The trier of fact should consider whether use of the drug resulted from a

genuinely felt need, or whether it merely reflected a desire to flout au

thority. One who has developed little psychological dependence, it is

believed, should normally be expected to seek treatment rather than
resort to criminality, for he ostensibly uses narcotics without substantial

compulsion, although the necessity of avoiding the withdrawal sickness
may represent a significant degree of compulsion if physical dependence
is great.
If the addict has developed an immense habit, it may not be reasonable

to expect him to seek treatment unless he displays no underlying person
ality disorder and little psychological dependence, in which case he should

probably not be exculpated. Such an individual, however, is rare indeed.
The compulsion which results from fear of excruciating withdrawal would
seem to be substantial; however, with diluted narcotics, many addicts
do not experience intense withdrawal symptoms, and in them the degree
of physical dependence cannot be said to be great. In many instances it
may be difficult to determine the amount of physical dependence because
the addict will have undergone withdrawal before the psychiatrist sees

him, and his own statements in this connection may not be reliable. The
psychiatrist may, however, be able to find persons who observed the
defendant during withdrawal, such as local jail personnel, and who may
be able to furnish accurate information. Information regarding the length
of time the individual has been using drugs and the daily dosage will also
be useful in this connection.
The individual's compulsion, which would seem to relate directly to

his ability to control his behavior with respect to a crime committed for
financial gain, is thus seen as a function of psychological and physical
dependence. If the expert is equipped with adequate knowledge of these
factors in an individual case he should be able to assist effectively in the
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determination of criminal responsibility under Durham. Although perhaps
somewhat inconclusive, his testimony will be infinitely more valuable
than would a mere conclusion that narcotic addiction is or is not a mental
illness. The President's Advisory Commission on Narcotic and Drug
Abuse, speaking of the individual who commits crime to finance his habit,
recently stated: "Whether he can be held criminally responsible can only
be decided in the courts, case by case. The Commission cannot assert
a general rule that every confirmed drug abuser is so impelled by his
habit that he is not accountable for his acts under criminal law."123 The
Commission is correct. The case-by-case determination need not be a

guesswork process if the trier of fact is provided sufficient information.
This is the obligation of defense counsel and the psychiatrist.

123 President's Report 3.
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NOTES

THE JUDGE-MADE SUPERVISORY POWER
OF THE FEDERAL COURTS

Introduction

Within the last twenty years, the term "supervisory power" has crept
into the legal vocabulary of the federal judiciary. Supervisory power first

appeared as an independent basis of decision in the case of McNabb v.

United States,1 when the Supreme Court described its supervisory au

thority over the federal courts2 as a basis of decision resting neither on

constitutional nor on statutory grounds.3
As developed in numerous cases, both civil and criminal following

McNabb, supervisory power has become a catch-all doctrine on which
to base decisions designed to maintain "civilized standards" of judicial
administration in the federal courts and to update those standards in line
with modern sociological thinking. The variety of situations in which it
has been invoked defies any attempt to construct a definition of super
visory power which is at once comprehensive and accurate. Supervisory
power has been exercised to formulate new rules of general application
as well as to enforce judicial compliance with already existing standards
of fairness. It has also been used to avoid a miscarriage of justice in par
ticular cases where already existing procedures have proved inadequate.
The sole common denominator of its usage is a desire to maintain and

develop standards of fair play in the federal courts more exacting than

the minimum constitutional requirements of due process.
In invoking this asserted supervisory authority, the federal courts have

been notably reticent about its source and nature. The purposes of this

Note are (1) to seek the source, if any, and the nature of this super

visory power; (2) to examine some of the cases in which supervisory
authority has been exercised with a view to determining whether its

application represents a departure in kind, or only in degree, from what

courts have traditionally done; and (3) to determine whether its avail

ability as a catch-all basis of decision is, from a practical standpoint,
desirable or undesirable.

1 318 U.S. 332, 340-47 (1943).
2 Federal supervisory power extends only to the administration of justice in the federal

courts and decisions resting on this basis have no application to judicial proceedings in the

state courts. Id. at 340.
3 See pp. 1062-6S infra for discussion of McNabb.
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Source and Nature of the Supervisory Power

This inquiry into the source and nature of the Supreme Court's super

visory authority begins with the hypothesis that if such power exists, it
must derive from one or more of the following three sources : ( 1 ) powers
inherent in the courts; (2) specific enabling legislation such as the

Enabling Act of 19344 which authorized the Supreme Court to promulgate
the Federal Rules of Civil Procedure; or (3) express constitutional

grant.5 Article III of the federal constitution contains no explicit grant
of supervisory jurisdiction. Various enabling acts have authorized the

Supreme Court to promulgate, in code form, rules of procedure for the
federal district courts in civil actions,6 in criminal actions,7 in admiralty8
and in bankruptcy.9 But except for one provision authorizing the Court
to prescribe rules governing proceedings after verdict in criminal cases,10
the enabling acts do not in terms authorize the Court to amend, modify
or elaborate on these rules once they become effective through congres
sional inaction. The issue, therefore, is whether the Supreme Court has in
herent power to make important procedural innovations on a case-by-case
basis without legislative assistance. Some of the state supreme courts

have, without the assistance of state legislation or constitutional au

thorization, asserted very broad powers of supervision over their inferior
courts.11 It is tempting to assume that if the state supreme courts have
an inherent power of supervision over their lower courts, the highest court
of the land must have a similar inherent power to supervise the lower
federal courts. It is questionable, however, whether the existence of in
herent supervisory power in the state courts provides any support for the
exercise of a similar power by the federal courts. For, the exercise of
federal judicial powers is limited by certain federal constitutional restric
tions to which many of our state courts are not subject. For example, the
highest courts of several states are presently empowered to issue, in some

form, an advisory opinion.12 It must be remembered that state courts are

4 Ch. 651, 48 Stat. 1064, as amended, 28 U.S.C. � 2072 (1958).
5 Joiner, Uniform Rules of Evidence for the Federal Courts, in 20 F.R.D. 429, 433 (1957).
6 28 U.S.C. � 2072 (1958).
7 18U.S.C. �� 3771-72 (1958).
8 28 U.S.C. � 2073 (1958).
9 Bankruptcy Act, ch. 541, � 30, 30 Stat. 554 (1898), 11 U.S.C. � 53 (1958).
10 18U.S.C. � 3772 (1958).
11 .E.g., People v. Cowdrey, 360 111. 633, 196 N.E. 838 (1935). See generally Dowling,

Inherent Power of the Judiciary, 21 A.B.AJ. 635 (1935).
12 See Note, The Case for an Advisory Function in the Federal Judiciary, 50 Geo. LJ.

785, 788-92 (1962).
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common-law courts and that the courts of the original thirteen states

exercised the full powers of such courts before our Constitution was

adopted. Not uncommonly, therefore, cases refer to powers, historically
exercisable by state courts, which do not inhere in the federal judiciary.13
Thus, at best, the state example lends little support to the proposition
that an inherent power of supervision exists in the federal courts.

Inherent power has been defined as that which "is essential to the

existence, dignity and functions of the court as a constitutional tribunal

and from the very fact that it is a court
"14 This definition is probably

as good as any but is too abstract to be of much help where the nature

of the power in question is unclear. As a practical matter, therefore, we
look to English judicial history and ask whether the function in question
was an accepted element of judicial power at the time our Constitution

was adopted. If it was, then we can say that it is inherent in the constitu

tional grant of "The judicial Power of the United States" to the "supreme
Court, and . . . such inferior Courts as the Congress may from time

to time ordain and establish."15
During the debate which preceded the adoption of the Federal Rules

of Civil Procedure several commentators urged that the highest court
of a judicial system has the power to make rules of procedure for its

lower courts without the aid of express constitutional or statutory
authorization.18 Of course, these writers did not directly consider the form

of case-by-case judicial rule-making one sees today in the exercise of

"supervisory power." Nevertheless, their arguments (particularly those

based on historical precedent) provide a useful point of departure for

analysis of modern supervisory power.
THE HISTORICAL ARGUMENT

Dean Pound asserted that long before the American constitutions were

adopted, the King's courts at Westminster had for centuries promulgated
"general rules governing procedure."17 Pound went on to point out that

this rule-making power included the power to make rules for the lower

courts, saying:
13 E.g., Hanna v. Mitchell, 202 App. Div. 504, 512-13, 196 N.Y. Supp. 43, 51-52 (1922).
14 Dowling, supra note 11, at 636.
is U.S. Const, art. Ill, � 1.

. _ ... ,10�v
16 Eg Pound, The Rule-Making Power of the Courts, 12 A.BAJ. 599 (1MW,

Sunderland, The Exercise of the Rule-Making Power, 12 A.B.A.L 548 (1926) ; Wheaton,

Procedural Improvements and the Rule-Making Power of Our Courts, 22 A.B.A.J.

(1936).
17 Pound, supra note 16, at 601.



1965] Notes 1053

At the time our constitutions were adopted, the power to prescribe rules of

practice for the nisi prius courts was an immemorial power of the superior courts
at Westminster. The courts of assize and nisi prius were independent courts.

Yet the practice in both was governed by general rules made by the courts at

Westminster which had authority to review their proceedings.18

These judicial powers, he asserted, were "received from England as

a part of our institutions" and in early America were recognized as an

integral part of the jurisdiction of American courts.19
Parliament did, it seems, have the ultimate power to regulate judicial

procedure. But, as Professor Sunderland pointed out, it was exercised

sparingly and then usually to correct specific abuses.20 Moreover, ac

cording to Professor Sunderland, in every one of the procedure acts

passed, Parliament "expressly recognized and reserved the authority in
the judges to make general rules and orders, even to the extent of chang
ing the form of proceedings established by Parliament."21

Do the Rule-making Activities of the English Courts Provide
an Historical Basis for Supervisory Power?

There are difficulties in postulating a wholesale transfer of powers from
the English courts to the federal judiciary of the United States. In

England, unlike the United States, there is no constitutional separation
of governmental powers into executive, legislative and judicial. It there
fore becomes necessary to determine how this separation affects the
legitimacy of judicial rule making in general and supervisory power in
particular.
Because the legislative power is typically exercised through the issuance

of sets of rules called laws, we have often assumed that anything done
through the issuance of rules must be a legislative function. It has been
argued, however, that the regulation of judicial procedure is logically a

judicial function. Dean Pound put the matter as follows:

Analytically, there is no more warrant for the legislature's imposing a strait-
jacket of statutory procedure upon the courts than for its doing the like with the

18 Ibid.
19 Ibid.
20 Sunderland, supra note 16, at 548.
21 Id. at 549. For example, the Common Law Procedure Act of 1852, 15 & 16 Vict., c. 76,

contained what Sunderland termed a "remarkable provision that the judges were neverthe
less to retain complete power to make any rules regarding pleading and practice that theymight deem expedient, anything in the present act to the contrary notwithstanding."
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executive. No one supposes that the courts can impose their general ideas of
fitness and propriety upon legislative procedure or executive procedure.22

In an impish mood, Professor Wigmore carried this argument to its

logical conclusion. He asserted that if the Constitution demands absolute

separation of the legislative, executive and judicial functions, with each

going wholly and exclusively to its corresponding branch of government,
then the power to regulate procedure is exclusively judicial and any

legislative attempt at judicial rule making is constitutionally void.23

Wigmore notwithstanding, the proposition that Congress has the power
to regulate the procedure of the federal courts is no longer open to

debate.24 But this has been held not to deny the judiciary's rule-making
function. As Mr. Chief Justice Marshall once explained, "Congress might
regulate the whole practice of the courts, if it was deemed expedient so

to do: but this power is vested in the courts; and it never has occurred to

anyone that it was a delegation of legislative power."25
Characteristically, the argument over who had the power to adopt

uniform rules of procedure for the district courts was resolved prag

matically by co-action of the legislature and the judiciary, demonstrating
that separation of powers is not a constitutional straight-jacket. Thus,
the doctrine of separation of powers should not in itself prevent the

Court's assertion of supervisory power, even though its exercise some

times appears to encroach on legislative and executive prerogatives.
There is ample precedent for a similar blurring of constitutional lines.

For example, regulatory agencies in the executive branch commonly
perform both rule-making and adjudicative functions in carrying out

congressional mandates. As Mr. Justice Chase observed:

The general principles contained in the constitution are not to be regarded as

rules to fetter and control; but as matter merely declaratory and directory: for

even in the constitution itself, we may trace repeated departures from the

theoretical doctrine, that the legislative, executive, and judicial powers should

be kept separate and distinct.26
� 27

The Supreme Court early recognized its historical rule-making powers.

22 Pound, supra note 16, at 601.
23 Wigmore, All Legislative Rules for Judiciary Procedure Are Void Constitutionally, U

III. L. Rev. 276 (1928).
24 Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 21-22 (1825) ; Sibbach v. Wilson & Co.,

312 U.S. 1, 9 (1940).
25 Bank of the United States v. Halstead, 23 U.S. (10 Wheat.) 51, 61 (1825).
26 Copper v. Telfair, 4 U.S. (4 Dall.) 14, 18-19 (1800).
2T In 1792 when the Attorney General of the United States asked what system ef practice
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But even if we assume a wholesale transfer of rule-making and super
visory powers from the English courts to the federal judiciary, the ancient

powers of the English courts do not account for the ancestry of modern

supervisory power. The rules and orders of the King's courts cited by
Pound28 were mostly of a very technical, housekeeping nature. Many of

the rules which modern supervisory power has spawned are radically
different in purpose and effect. It is one thing to issue a rule governing
"the filing of pleas and the making up of the record after trial."29 It is

quite another to adopt, as did the Court in McNabb v. United States30 a

rule excluding illegally obtained but otherwise relevant and reliable
evidence from federal criminal trials. To conclude that because both
rules involve supervision, the power to make them must stem from the
same source, would be a facile oversimplification. The only ancient power
of the King's Bench which bears any resemblance to the supervisory
power exercised in McNabb was described by Lord Coke as follows:

Thirdly, this court hath not only jurisdiction to correct errors in judiciall proceed
ing, but other errors and misdemeanours extrajudiciall tending to the breach of

peace, or oppression of the subjects, or raising of faction, controversy, debate,
or any other manner of misgovernment; so that no wrong or injury, either publick
or private, can be done, but that this shall be reformed or punished in one court
or other by due course of law. As if any person be committed to prison, this
court upon motion ought to grant an habeas corpus, and upon returne of the
cause do justice and relieve the party wronged. And this may be done though
the party grieved hath no priviledge in this court.31

This passage is difficult to analyze. The ancient power it describes clearly
reflects judicial concern that the laws of the land be fairly and justly
administered. In this respect it closely resembles modern supervisory
power. Moreover, Coke's description strongly suggests another feature
of this ancient jurisdiction�flexibility in its exercise�which relates it
to supervisory power. But without specific examples showing how and on

and procedure would govern proceedings in the newly constituted Court, the Chief Justice
answered that:

The Court considers the practice of the courts of King's Bench and Chancery in
England, as affording outlines for the practice of this court; and that they will, from
time to time, make such alterations therein, as circumstances may render necessary.

Rule, 2 U.S. (2 Dall.) 414 (1792). See also Marbury v. Madison, S U.S. (1 Cranch) 137,
146 (1803).
28 Pound, Procedure Under Rules of Court in New Jersey, 66 Harv. L. Rev 28 35-36

& n.18 (1952).
29 Pound, supra note 28, at 35 n.18.
30 318 TJ.S. 332 (1943).
31 4 Coke, Institutes of the Laws of England � 71 (1797).
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what precise authority this power was exercised in particular cases, the

analogy can not be completed. It would be straining history to cite the

power described above as conclusive (or even strong) evidence of the

preconstitutional origins of modern supervisory power.
It is possible that supervisory jurisdiction similar to modern super

visory power was an inherent attribute of traditional appellate jurisdiction
when our Constitution was adopted. But it seems more probable that

supervisory power was a postconstitutional addition, and a recent one at

that, to the growing concept of federal judicial power. In any event, al

though its legitimate ancestry may be hard to prove, supervisory power

seems firmly entrenched in our judicial system. It is almost inconceivable

that the Supreme Court would deny a power which it has been vigorously
exercising for over twenty years. Moreover, it is by no means clear that

such judicial self-denial would even be desirable. Judgment on that score,

however, will be withheld until some of the cases applying supervisory
power have been examined.

Recent Applications of Supervisory Power

REGULATION OF PROCEDURE AND SUPERVISION OF JUDICIAL BEHAVIOR

Most of the cases concerned with lower court procedures and judicial
behavior involve a form of supervision which does not depart radically
from what courts have traditionally done. This form of supervision
has been used in some cases to circumscribe a heretofore recognized dis

cretion in the lower court; in other cases it has been exercised to dis

courage specific courtroom conduct deemed unbecoming a member of

the federal judiciary. In still other instances, supervisory power has been

used to control some facet of procedure in a lower federal court. In many

instances, the same result could have been reached without resort to the

doctrine of supervisory power.
In several cases, supervisory power has been used to overrule a trial

judge's exercise of discretion where it has produced injustice, even thougn

no technical abuse of discretion was committed.32 In some of these cases,

supervisory power appears to have been invoked because the appellate

court was reluctant, in a borderline situation, to declare that the trial

judge had abused his discretion. Thus, in Marshall v. United States,

the Supreme Court overruled a trial judge's refusal to grant the peti-

32 Marshall v. United States, 360 U.S. 310, 313 (1959) ; Mortensen v. United States, 322

U.S. 369, 370-71 (1944) ; Delaney v. United States, 199 F.2d 107, 113 (1st Cir. 1952).

33 Supra note 32.
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tioner's motion for a new trial after several members of the jury had

admitted reading newspaper articles containing information which the

trial judge had previously held prejudicial and inadmissible as evidence

during the trial itself. When the exposure of the jurors to these news

articles came to his attention, the trial judge had questioned each juror
in camera and, satisfied that no prejudice would result, refused to declare

amistrial. The Supreme Court did not specifically find that the trial judge
had abused his discretion in refusing to declare a mistrial. Nevertheless
the Court, invoking its supervisory power, remanded the case for a new

trial, stating that:
The trial judge has a large discretion in ruling on the issue of prejudice resulting

from the reading by jurors of news articles concerning the trial. . . . Generaliza
tions beyond that statement are not profitable, because each case must turn on

its special facts. . . . The prejudice to the defendant is almost certain to be as

great when that evidence reaches the jury through news accounts as when it is
a part of the prosecution's evidence.34

It seems safe to assume that if supervisory power had not been available
as a basis of decision, the Supreme Court in Marshall would have reached
the same result by finding an abuse of discretion. Nevertheless, Marshall
does suggest that the availability of supervisory power as a basis of
decision may well avoid unjust results in cases where a just result can
not reasonably be reached through the application of already existing
legal doctrines.
Supervisory power has also been used to relax or even dispense with

procedural requirements where strict adherence to the rules of procedure
might produce a miscarriage of justice. For example, in Helwig v. United
States,35 the United States Court of Appeals for the Sixth Circuit reversed
a criminal conviction and directed that defendant's motion for a new trial
on the ground of newly discovered evidence be granted although, as the
court conceded, the evidence in question was not in any legal sense newly
discovered. Since the defendant might have been able to produce the
evidence at trial, had he not been incarcerated for another crime at the
time, the court may have been thinking in terms of an estoppel against
the Government in reaching what it felt was a just result.
A similar tendency to subjugate technical niceties to the demands of

justice and common sense can be seen in other supervisory decisions.
Typical of these is Mortensen v. United States,36 where the Court invoked

34 Id. at 312-13.
36 162 F.2d 837 (6th Cir. 1947).
36 322 U.S. 369 (1944).
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its supervisory power to treat a transcript, not technically part of the
record on appeal, as part of the record before it. Another case of this

type isWalling v. Renter,37 where the Court, deprived of jurisdiction over

a corporate party by its timely dissolution, was able, "in the exercise of
its supervisory appellate power" to make "such disposition of the case as

justice requires."38
Occasionally, where a trial judge has engaged in partisan or other

wise unbecoming judicial behavior, supervisory power has been exercised

to order a new trial before another judge.39 In one such case, a summary

contempt conviction was vacated and remanded for trial before another

judge even though the original conviction was probably warranted by
the petitioner's "reprehensible misconduct."40 Invoking its supervisory
power to order a new trial, the Supreme Court said: "the question with

which we are concerned is not the reprehensibility of petitioner's conduct

and the consequences which he should suffer. Our concern is with the

fair administration of justice."41 The Court could have justified its action

as necessary to assure an objective determination of the petitioner's guilt.
But the Court's language suggests that it was more concerned with

maintaining a dignified and impartial atmosphere in federal tribunals

generally than it was with the possible injury to the petitioner.

Jury Composition Cases

While the cases dealt with so far do little damage to accepted notions

of judicial power, other exercises of supervisory authority represent a

more radical departure from traditional methods of appellate review. The

most notable of these are the cases where supervisory power has been

used to correct a defect in the lower court's method of jury selection

even though the defect in question did not in any way prejudice the

parties before the court. Thus, in Thiel v. Southern Pac. Co.4 the

Supreme Court, reversing both lower courts, remanded a negligence suit

for a new trial because the jury had been chosen from lists drawn to

exclude daily wage earners, even though five jurors had in fact been

37 321 U.S. 671 (1944).
38 Id. at 676.
39 Offutt v. United States, 348 U.S. 11 (19S4); United States v. Ritter, 273

(10th Cir. 19S9), cert, denied, 362 U.S. 9S0 (1960).
40 Offutt v. United States, supra note 39, at 15.

41 Id. at 17.
42 328 U.S. 217 (1946).
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members of the same socioeconomic class as the petitioner. As Mr. Justice
Murphy stated for the majority:
On . . . [the basis of supervisory power] it becomes unnecessary to determine
whether the petitioner was in any way prejudiced by the wrongful exclusion or

whether he was one of the excluded class. ... It is likewise immaterial that the

jury which actually decided the factual issue in the case was found to contain at

least five members of the laboring class. The evil lies in the admitted wholesale ex

clusion of a large class of wage earners in disregard of the high standards of jury
selection. To reassert those standards, to guard against the subtle undermining
of the jury system, requires a new trial by a jury drawn from a panel properly
and fairly chosen.43

Thus the bench was used as a pulpit to reform a practice of a lower court,
without the adversary setting which endows the courts with power to

adjudicate.44 In Ballard v. United States45 a similar exercise of super
visory power resulted in the case being sent back for a new trial because
women had been excluded from the jury lists. In both of these cases, the
exclusions were expedients adopted to facilitate the business of the
lower court; no sinister forces were at work. Thus "an appropriate ad
monition from the Court" may have accomplished the same result.46
In Ballard, however, the point was moot, since the jury selection
procedure had already been changed to include women on the panel, a
fact of which the Court was fully aware. Consequently the Court's action
could not even be justified as necessary to the proper functioning of the
judicial machinery.

Tainted Evidence Cases

A series of supervisory power decisions dealing with "tainted evidence"
reflects a growing concern of the Supreme Court about the reliability of
the evidence on which factual determinations are based. These cases do
not establish any new rules of evidence as such. Rather, they indicate a

greater willingness to order a new trial on a substantial allegation of
perjured or unreliable testimony, without requiring an affirmative showing
of prejudice, in order to eliminate any possibility of prejudice or unfair
ness in the federal administration of justice. The standards of fair play
thus established are considerably higher than those required to satisfy
constitutional notions of due process.47

43 Id. at 22S.
44 See U.S. Const, art. Ill, � 2.
45 329 U.S. 187 (1946).

4J Thiel v. Southern Pac. Co., 328 U.S. 217, 234 (1946) (Frankfurter, J., dissenting).
Generally, state convictions based in part on unreliable or perjured testimony will
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In Communist Party v. Subversive Activities Control Bd.,iS the
defendant had been ordered by the Board to register as a Communist

organization. The defendant sought leave from the court of appeals to

adduce new evidence showing that certain government witnesses had

perjured themselves in testifying before the Board. Finding that the

Board had given defendant ample opportunity to cross-examine the

witnesses and that there was sufficient untainted evidence to sustain

the Board's ruling, the court of appeals denied the motion. The Supreme
Court reversed and remanded the case to the Board with directions to

hold a hearing on the validity of defendant's claim or, alternatively, to
assume the truth of defendant's allegations and ignore the challenged
testimony in reconsidering the case.49 In so ruling, the Court did not

determine the effect of the challenged evidence on the Board's decision.

Rather, the Court seemed to feel that where a substantial allegation of

perjury was made, "fastidious regard for the honor of the administration

of justice"50 required it to resolve any doubts in favor of the defendant

and order a rehearing of the case.

The "tainted evidence" rule was again applied in Mesarosh v. United

States,51 which involved a conviction for criminal conspiracy. Pending
review of the conviction the Government moved to remand the case to the

district court for a hearing on the credibility of one of its witnesses. In

Mesarosh, unlike Communist Party, it was the discovery that this witness

had perjured himself in another case, rather than any claim of actual

perjury in the trial below, which cast serious doubt on his testimony.

Invoking its supervisory power, the Supreme Court went beyond the

Government's request for a credibility determination and ordered a new

trial which it deemed necessary since it was impossible to determine

whether or not this witness' testimony had influenced the jury's decision.

More recently, however, in Shot-well Mfg. Co. v. United States,53 the

Supreme Court refused to exercise its supervisory power where de

fendants, convicted of tax evasion, alleged on appeal that a government

be reversed only if the petitioner makes an affirmative showing of prejudice and proves

that the prosecution "knowingly" used such evidence. See, e.g., Napue v. Illinois, 360 U.b.

264 (1959); Alcorta v. Texas, 355 U.S. 28 (1957).
48 351 U.S. 115 (1956).
4� Id. at 125.
50 Id. at 124.
51 352 U.S. 1 (1956).
52 Id. at 12-13; cf. Mitchell v. United States, 368 U.S. 439 (1962).
�63 371 U.S. 341 (1963).
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witness had falsely testified as to certain income attributed to defendants.

The trial court, while admitting that the witness may have "exaggerated"
the amounts of defendants' income, found that no "miscarriage of justice"
resulted and that there was sufficient other evidence to sustain the finding
of guilt.54 That the evidence was "tainted" was not seriously disputed
but the Supreme Court, stating that the trial court's findings must

"remain undisturbed except for the most extraordinary circumstances,"55
refused to order a new trial. The majority purported to distinguish
Communist Party and Mesarosh by saying that, unlike the convictions
before it, the decisions in those cases were claimed to be based on

perjured testimony.56 The Court further stated that:

To overturn the denial of a new trial in this case . . . would be tantamount to

saying that any subsequently discovered inaccuracy in the testimony of an im

portant trial witness, which might have affected his credibility in the eyes of the

jury, would entitle a convicted defendant to a new trial. We cannot so hold.57

Mr. Justice Black, joined in dissent by Mr. Justice Douglas, argued
that the need for a new trial was even clearer in this case than in Mesarosh
because it was admitted here that an important witness' testimony on a

major issue had been "exaggerated."58 The dissenters pointed out that,
as in Mesarosh, no one could determine how the jury would have decided
this case on a different body of evidence and furthermore, that the Court's
reversal in Mesarosh had not been based on an allegation of perjured
testimony.59
There was some evidence that the defendants in Shotwell had not acted

in good faith in making certain disclosures to the Government. This may
have been an important factor in the majority's refusal to order a new

trial. It may be questioned, however, whether a defendant's bad faith
should be sufficient cause to justify anything less than that "fastidious
regard for the honor of the administration of justice"60 proclaimed in
Communist Party. The Shotwell case does, however, illustrate the fact
that by using its supervisory power instead of constitutional due process
as a basis of decision in such cases, the Court retains greater freedom to
adjust its decision to the equities of a particular case.

54 Id. at 352-5S.
6S Id. at 356-57.
56 Id. at 3S7.
67 Id. at 3S7. (Emphasis added.)
58 Id. at 388.
59 Id. at 389.
60 351 U.S. at 124.
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SUPERVISION AFFECTING OUT OF COURT BEHAVIOR

OF NONJUDICIAL OFFICERS

In theory, supervisory power acts only on the operations of the lower
federal courts; for the most part, this increased supervision has not had

repercussions in the lay world beyond. Nevertheless, some of the reforms

introduced in the exercise of supervisory power have indirectly affected

the operations of federal officialdom in other branches of government.
McNabb v. United States,61 the case which launched supervisory power
as an independent basis of decision, is a classic example of this type of

supervision. Arrested by federal officials as suspects in the murder of a

revenue agent, the McNabbs had been held for questioning by federal

officials for two days in the course of which they made the confession

upon which their convictions depended. Only after these statements

were obtained did the federal officials take the McNabbs before a com

missioner for a preliminary examination. This prolonged detention was in

violation of a federal statute directing that arrestees be taken before

the nearest committing officer for a preliminary examination.62 The

trial judge determined that the confessions secured during this illegal
detention were voluntary and accordingly admitted them into evidence.

Following the traditional rule which barred confessions only if coerced

(and therefore presumably unreliable), the court of appeals confirmed

the McNabbs' convictions. The Supreme Court reversed, holding that,
even if voluntary and reliable, incriminating statements elicited by federal

officers during an illegal detention were inadmissible in the federal courts.

Although the petitioners had challenged the use of these confessions on

constitutional grounds, the Supreme Court declined to reach the constitu

tional issue, preferring instead to rely on its supervisory power oyer
the federal courts as authority for adopting an exclusionary rule which

departed sharply from conventional evidentiary standards governing the

admissibility of confessions in federal criminal trials 63 Mr. Justice Frank

furter, speaking for the McNabb majority, clearly indicated that "Con

gress [had] not explicitly forbidden the use of evidence"64 obtained

by federal officers during an illegal detention. This statement has been

�i 318 U.S. 332 (1943).
62 This provision, formerly 18 U.S.C. � 595, which was in effect when the McNabb case

was decided, was superseded in 1946 by Rule 5(a) of the Federal Rules of Criminal Pro

cedure which requires that arrested persons be taken before a commissioner without

unnecessary delay."
63 318 U.S. at 341.
64 Id. at 345.
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read as eliminating the federal arraignment statute as a possible basis for
the result in McNabb.65 The McNabb Court's treatment of this point was
ambiguous. Much of the opinion was devoted to demonstrating that the
statutory requirement of prompt arraignment reflected "a general legisla
tive policy" to safeguard "persons accused of crime" against the evils of
a "secret interrogation."66 This recital of statutory policy was coupled
with a reminder that the courts should consider the underlying congres
sional intent when presented with a situation appropriate to its ap
plication.67 Continuing in this vein, the Court observed that "to permit
such evidence to be made the basis of a conviction in the federal courts
would stultify the policy which Congress has enacted into law."68 Such
statements invite speculation that perhaps the decision was ultimately
predicated on statutory grounds. The Court could have adopted the
McNabb exclusionary rule without resort to its supervisory power by
claiming to carry out the underlying intent of the federal statute.
Indeed, it had earlier taken this approach when presented with a similar
situation in Nardone v. United States.89 The convictions in Nardone,
based on wiretap evidence not constitutionally objectionable, were over
turned by reading an exclusionary rule into Section 605 of the Federal
Communications Act. Nevertheless, the overall tenor of the McNabb
opinion probably justifies the view that the Court chose to rely for its
decision neither on statutory nor on constitutional grounds, but rather
on a wholly independent basis which the Court described as its "super
visory power."
The notorious ineffectiveness of other remedies in discouraging illegal

police practices was certainly a major consideration behind the Court's
adoption of the McNabb exclusionary rule. This aspect of the decision,
together with the practical effects of the rule, has been thoroughlyconsidered by the commentators.70 Suffice it to say that the rule which

65 See Note, The Supervisory Power of the Federal Courts, 76 Harv. L Rev 16S6 1660
1663 (1963).

' '

66 318 U.S. at 344.
67 Ibid.
68 Id. at 34S.
*9 308 U.S. 338 (1939) (the second Nardone case). Although in McNabb, Mr Justicefrankfurter cited the Nardone case as a previous instance in which the Supreme Court hadexercised supervisory power, 318 U.S. at 341, no mention of supervisory power was madein the Nardone case itself.

i/r^Vf' H�gan & Sne6' Th� McNabb-M^ory Rule: Its Rise, Rationale and Rescue*' Ueo. LJ. 1 (19S8) ; Waite, Evidence-Police Regulation by Rules of Evidence 42 Mich'REV- 679 <1944) J Note, The McNabb Rule Transformed, 47 Colum L Rev 1214
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undercuts the usefulness of illegal police practices in obtaining convictions
operates indirectly to deter such practices. This deterrent feature of the
rule has provoked objections that the judiciary is overstepping its proper
sphere by presuming a power to supervise the police. But the McNabb
Court specifically disclaimed any right to supervise the executive, stating
that it was "not concerned with law enforcement practices except in so far
as courts themselves become instruments of law enforcement."71 The

justification of McNabb which thus emerges is predicated on two proposi
tions : ( 1 ) that if the federal courts admit illegally obtained evidence they
will themselves become "accomplices in willful disobedience of the

law,"72 and (2) that the Supreme Court has both the right and the duty
to prevent such corruption of the federal judiciary by forbidding the
lower federal courts to accept the fruits of official lawlessness.

If McNabb is truly based on the above considerations, there is no

logical reason why the exclusionary rule should be limited to evidence
obtained in violation of federal law. For it matters little whether the
conduct be illegal under state law or federal law, nor does it matter

whether those responsible be state officials or federal officials; a federal

court will be just as compromised by accepting the fruits of the unlawful
conduct in either case. But in Olmstead v. United States,73 decided prior
to McNabb, this line of reasoning was briefly considered and rejected
by Mr. Chief Justice Taft, who wrote the majority opinion. The actual

holding of the case was that exclusion of wiretap evidence was not

constitutionally required. But three of the dissenters in Olmstead14 had

urged that apart from the constitutional question, the evidence should
be excluded from the federal courts because it was obtained by federal

officers in violation of a state law prohibiting wiretaps. In his dissent,
Mr. Justice Holmes argued that "no distinction can be taken between the

Government as prosecutor and the Government as judge. If the existing
code does not permit district attorneys to have a hand in such dirty
business it does not permit the judge to allow such inequities to suc-

(1947) ; Note, The Supervisory Power of the Federal Courts, 76 Harv. L. Rev. 1656, 1660-

62 (1963).
71 318 U.S. at 347. But in Mallory v. United States, 354 U.S. 449 (1957), Mr. Justice

Frankfurter, the author of the McNabb rule, stated that the rule had been adopted "in

order adequately to enforce the congressional requirement of prompt arraignment ..." Id.

at 453.
72 318 U.S. at 345.
73 277 U.S. 438 (1928).
74 Holmes, Brandeis and Stone, JJ., dissenting, 277 U.S. at 469, 471, 488.
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ceed."75 Continuing in this vein, he added: "and if all that I have said
so far be accepted, it makes no difference that in this case wire tapping
is made a crime by the law of the State, not by the law of the United
States."76 Rejecting these arguments, Mr. Chief Justice Taft took the
more conventional view that unless the admission of illegally obtained
evidence would infringe constitutional rights, federal courts have no

discretion, "without the sanction of congressional enactment,"77 to

exclude evidence because the method of obtaining it was unethical or a

criminal offense under state law.78 The constitutional holding of Olmstead
has never been overruled. But the nonconstitutional aspect of the opinion
seems to have been tacitly modified by cases interpreting McNabb which
indicate that the exclusionary rule is not confined to evidence obtained

by federal officials in violation of federal law.79 For example, Anderson
v. United States,80 a companion case to McNabb, involved a detention by
state officers in violation of a state commitment statute. Incriminating
statements made during this illegal detention were held inadmissible in
a criminal prosecution in a federal court although no federal officer was

"formally guilty of illegal conduct."81 There was, however, improper
collaboration between federal and state officials in Anderson. But state
ments in later cases indicate that this element of federal participation was

not essential to exclusion from the federal courts.82
Elkins v. United States83 involved evidence acquired by state officers in

an illegal search and seizure. There was no participation by federal officers
in the search and seizure. In that case, decided before exclusion of such

75 Id. at 470.
7� Ibid.
77 Id. at 468.
78 Id. at 466-68.
79 Elkins v. United States, 364 U.S. 206 (1960) ; Anderson v. United States, 318 U.S. 3S0

(1943). But see On Lee v. United States, 343 U.S. 747 (19S2) (dictum).
80 Supra note 79.
81 Id. at 3S6.
82 For example, in Cicenia v. LaGay, 3S7 U.S. 504 (1958), the Supreme Court refused to

hold evidence improperly obtained by state officials acting alone inadmissible on due process
grounds in a state court. But in dictum, the majority indicated that if this were a federal
prosecution, they would use the Court's supervisory authority over the federal courts to
deal with "what occurred." Id. at 508-09. Although this statement is somewhat ambiguous,
the Court apparently meant that it would exclude evidence illegally acquired by state
officers, without federal cooperation, from the federal courts.

83 364 U.S. 206 (1960).



1066 The Georgetown Law Journal [Vol. 53: p. 10SO

evidence became constitutionally required, the Court used its supervisory
power to hold the evidence inadmissible in a federal court.84
While the exclusionary rule is not restricted to evidence acquired in

violation of federal law, most cases applying McNabb seem to view
illegal acquisition as a prerequisite to exclusion of evidence from the fed
eral courts. In Feldman v. United States,85 defendant had been compelled
to testify in a state proceeding, civil in nature, under a state grant of im
munity. The testimony was compelled purely for state purposes. Thus the
state officials were acting wholly within their rightful sphere in compelling
the testimony. Nor was there any participation by federal officials in the
state proceedings. When the defendant was subsequently prosecuted for
a federal offense, however, a transcript of his previous state-compelled
testimony was used against him in the federal trial. The defendant

challenged the use of his state-compelled testimony to convict him of the
federal offense on constitutional grounds. The Court refused to find any
violation of the self-incrimination clause of the fifth amendment in the
circumstances of the case. Mr. Justice Frankfurter, for the majority,
suggested in passing that this was not an appropriate case for the ap

plication of the McNabb exclusionary rule. Although no specific reason

was given for this view, the fact that neither state nor federal authorities
had acted illegally (each government having acted properly within its

own sphere) was probably a major factor in the Court's refusal to exclude
the evidence under its supervisory power. Moreover, unrelated official

lawlessness will not justify the exclusion of evidence under the McNabb
doctrine. The evidence must be the fruit of the illegality. Thus the Court,
in United States v. Mitchell,86 refused to exclude a voluntary confession
made prior to an illegal detention. The subsequent illegal detention, how
ever wrongful, did not relate back to vitiate the threshold confession.

Similarly, the absence of a direct relationship between the illegal police
conduct and acquisition of the evidence may have been the basis of two

court of appeals decisions refusing to exclude evidence obtained in part
through violations of the federal narcotics laws by federal agents.87

84 A few years later, the Supreme Court's decision in Mapp v. Ohio, 367 U.S. 643 (1961),
rendered such evidence unacceptable in state as well as federal courts on due process grounds.

85 322 VS. 487 (1944).
86 322 U.S. 65 (1944).
87 United States v. Davis, 272 F.2d 149 (7th Cir. 1959) ; United States v. Place, 263

F.2d 627 (2d Cir.), cert, denied, 360 U.S. 920 (1959). In Place the court remarked:

"we are aware of no cases in which it [the exclusionary rule] has been applied where there

was not a close causal relationship between the illegal conduct and the evidence obtained.

Id. at 630.
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Supervisory power has not yet been invoked to exclude evidence ob
tained through the use of reprehensible police methods which fall short
of illegal conduct.88 But in the related field of entrapment, a strong
minority of the Supreme Court has urged that supervisory power be
used to dismiss an indictment where commission of the offense charged
has been induced by police conduct which "falls below standards, to
which common feelings respond."89 In both Sherman v. United States90
and the earlier case of Sorrells v. United States,91 a majority of the Court
held that the doctrine of entrapment is based on legislative intent implicit
in the statute defining the offense. But in both cases, a minority of the
Court persuasively argued that the doctrine of entrapment should be
based on the inherent power of a court to refuse the aid of its processes in
the effectuation of intolerable law enforcement tactics. Since, if the
minority view prevails, supervisory power may well become the basis
of future entrapment decisions in the federal courts, the differences be
tween the legislative-intent theory and the inherent-power theory are
worth examining.
The Sorrells case involved the sale of a half-gallon of liquor in violation

of the Prohibition Act. Sherman involved the sale of narcotics in violation
of the federal narcotic laws. The defendant in each case was very re
luctant to engage in the illicit trade and did so only after the Government's
purchaser (an undisclosed prohibition agent in Sorrells and a government
informer in Sherman) had made repeated entreaties buttressed by appeals
to the defendants' personal sympathies.
In both Sorrells and Sherman the Supreme Court found entrapment as

a matter of law. The majority in both cases held that the basis of entrap
ment was a legislative intent to exclude from the proscription of the
statute involved a violation committed by one who would not have been
predisposed to engage in the prohibited activity had he not been induced
to do so by the blandishments of an officer charged with its enforcement
In so holding, the Sorrells Court explained that it was merely applyingthe settled rule of construction that where literal interpretation of the

8� In Brink v. United States, 148 F.2d 325, 328 (6th Cir. 1945), official action which, although not constituting entrapment, led the defendant to believe that he was complyingwith the law, was one consideration behind the court of appeals' reversal of a conviction forfailure to keep a formal record of liquor sales

J Sherman v. United States, 356 U.S. 369, 382 (1958) (Frankfurter, Brennan, Douglasand Harlan, JJ., concurring). 5

90 Supra note 89.
91 287 U.S. 435, 448-49 (1932).
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statute would produce unreasonable and unconscionable results, a court
should if possible adopt a construction which avoids this defect.92

Although concurring in the result, the minority in both Sorrells and
Sherman urged that it should rest on a different basis. A holding that
otherwise criminal conduct was made innocent by virtue of "someone's
else [sic] improper conduct" amounted, in Mr. Justice Roberts' view, to
a "judicial amendment" of the statute in order to justify a decision
"which ought to be based on the inherent right of the court not to be made
the instrument of wrong."93 As later explained by Mr. Justice Frankfurter,
speaking for the minority in Sherman,

The courts refuse to convict an entrapped defendant, not because his conduct
falls outside the proscription of the statute, but because, even if his guilt be

admitted, the methods employed on behalf of the Government to bring about his
conviction cannot be countenanced. . . . [T]he federal courts have an obligation
to set their face against enforcement of the law by . . . means that violate

rationally vindicated standards of justice, and to refuse to sustain such methods

by effectuating them. They do this in the exercise of a recognized jurisdiction
to formulate and apply "proper standards for the enforcement of the federal
criminal law in the federal courts," [citing McNabb] an obligation that goes

beyond the conviction of the particular defendant before the court.94

The minority's position seems the more logical when one considers
that entrapment is a defense only when the defendant has been induced to

commit a crime by someone acting on behalf of the Government; since

it is the public capacity of the temptor rather than the degree of

temptation that triggers the defense of entrapment, it cannot reasonably
be based on the innocence of the defendant. For it is logically unsound

to hold guiltless one who yields to temptation at the hands of a public
official and yet hold guilty one who yields to the same temptation at the

hands of a private person.
The division of the Court over the true basis of entrapment may seem

academic. But as Mr. Justice Frankfurter, concurring in Sherman, dem

onstrated, the doctrinal basis used has important practical consequences
for the defendant who wishes to claim entrapment. For example, if the

majority's rationale is used, the conviction will be barred only if the

jury finds that the particular defendant would not have committed the

offense had he not been induced to do so by law enforcement officials.

Since, under this test, the defendant's predisposition to commit an offense

92 Id. at 444-48.
93 Id. at 456 (concurring opinion) .

94 356 U.S. at 380 (concurring opinion).
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of the kind solicited is an issue, evidence of a past criminal record

involving like offenses is admissible to rebut the defendant's claim of

entrapment. As Mr. Justice Frankfurter pointed out,
the danger of prejudice in such a situation, particularly if the issue of entrapment
must be submitted to the jury ... is evident. The defendant must either forego
the claim of entrapment or run the substantial risk that, in spite of instructions,
the jury will allow a criminal record or bad reputation to weigh in its determi

nation of guilt of the specific offense of which he stands charged.95

Moreover, this test which stresses the defendant's predisposition rather

than the conduct of the police tends to make the individual with a criminal
record fair game for police conduct designed to "ensnare him into further

crime" and ignores "the possibility that no matter what his past crimes
and general disposition the defendant might not have committed the

particular crime unless confronted with inordinate inducements . . . ."96
If the inherent or supervisory power theory urged by the minority is

used, the issue of entrapment becomes a question of law which the court,
not the jury, decides and which the court may raise sua sponte at any

stage of the proceedings. The test for the court would be whether, ob

jectively considered, the police conduct in question would be likely to

entrap persons not otherwise ready, willing and able to commit the
offense charged. Under this test which looks to the seriousness of the
police misconduct, the particular defendant's reputation and past criminal
record would not be relevant.97
Several attempts have been made to explain the McNabb line of deci

sions in terms of conventional legal principles.98 The various analogies
which have been attempted and the weaknesses in those analogies have
been discussed by commentators.99 However, one intriguing analogy,
although it too falls short of offering a complete explanation of McNabb,
does merit special attention. That is the analogy, suggested by Mr. Justice
Brandeis in Olmstead v. United States,100 between the doctrine of con
taminated evidence in criminal law and the "clean hands" doctrine of

95 Id. at 382.
96 Id. at 383.
97 Id. at 384-8S.
98 For example, it has been suggested that authority for the McNabb exclusionary rule

can be found in the Court's power to formulate rules of evidence for federal criminal trials.
See McNabb v. United States, 318 U.S. 332, 341 (1943), 56 Harv. L. Rev. 1008, 1009 (1943).The Court's evidentiary powers are discussed in Note, 47 Harv. L. Rev. 853 (1934).99 See Note, The Supervisory Power of the Federal Courts, 76 Harv. L Rev 1656 1662-
63 (1963). '

100 277 U.S. 438, 471-85 (1928) (dissenting opinion).
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equity. The majority in that case held admissible wiretap evidence ob
tained by federal officers in violation of a state statute forbidding wire
taps.101 Mr. Justice Brandeis, in dissent, argued as follows:

The governing principle ... is that a court will not redress a wrong when he who
invokes its aid has unclean hands. The maxim of unclean hands comes from
courts of equity. But the principle prevails also in courts of law. Its common

application is in civil actions between private parties. Where the Government
is the actor, the reasons for applying it are even more persuasive. Where the
remedies invoked are those of the criminal law, the reasons are compelling.

The court's aid is denied only when he who seeks it has violated the law in con

nection with the very transaction as to which he seeks legal redress. Then aid is

denied despite the defendant's wrong. It is denied in order to maintain respect
for law; ... to promote confidence in the administration of justice; ... to

preserve the judicial process from contamination. The rule is one, not of action,
but of inaction.

[T]he objection that the plaintiff comes with unclean hands will be taken by
the court itself. It will be taken despite the wish to the contrary of all the

parties to the litigation. The court protects itself.102

In Sorrells v. United States,103 decided four years after Olmstead, a

minority of the Court urged recognition of a similar analogy between the

doctrine of entrapment and the clean hands rule of equity.104 There are

difficulties, however, in viewing the McNabb line of decisions as exten

sions of the "clean hands" doctrine of equity into the field of criminal

law. The Government as prosecutor, unlike the private litigant at law
or in equity, sues to protect the general public and presumably does not

stand to gain in any personal sense from the obtaining of a conviction.

The clean hands doctrine in private litigation is designed primarily to

prevent a litigant from obtaining any personal gain as a consequence

101 The Olmstead case is discussed pp. 1064-65 supra.
102 277 U.S. at 483-85.
103 287 U.S. 435 (1932). The Sorrells case is discussed pp. 1067-68 supra.
i�4 Mr. Justice Roberts, joined by Brandeis and Stone, JJ., said:

Always the courts refuse their aid in civil cases to the perpetration and consummation
of an illegal scheme. Invariably they hold a civil action must be abated if its basis

is violation of the decencies of life, disregard of the rules, statutory or common law,
which formulate the ethics of men's relations to each other. Neither courts of equity
nor those administering legal remedies tolerate the use of their process to consummate

a wrong. The doctrine of entrapment in criminal law is the analogue of the same rule

applied in civil proceedings. And this is the real basis of the decisions approving the

defense of entrapment, though in statement the rule is cloaked under a declaration that

the government is estopped or the defendant has not been proved guilty.
287 U.S. at 455 (concurring opinion).
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of his own wrongdoing. This reason for the rule disappears where, as in
criminal prosecutions, the "plaintiff" does not stand to gain personally from
a judgment in his favor. The analogy is even more difficult to apply when,
as in Rea v. United States,105 the prosecution takes place in the courts

of a state and the federal courts are only tangentially involved. Although
any attempt to link the McNabb exclusionary rule to the traditional
"clean hands" doctrine of equity cannot be wholly successful, the analogy
is still probative insofar as it suggests the overriding similarity of spirit
which makes modern supervisory power, if not an extension, at least a
first cousin of traditional equity jurisdiction.

SUPERVISION AFFECTING STATE COURT PROCEEDINGS

Occasionally, the federal courts have been asked to exercise their
"supervisory power" in a manner which would affect state court proceed
ings. These cases have involved attempts to enjoin the use in state

proceedings of evidence obtained in violation of federal law. Such at

tempts have raised the question: under what circumstances may the
federal courts legitimately exercise their supervisory power even though
its use will incidentally affect or even interfere with state court proceed
ings?
This question first came before the federal courts in Rea v. United

States,106 which involved an illegal seizure of narcotics by federal officers
acting under an invalid search warrant issued by a United States Com
missioner. A federal indictment for unlawful acquisition of the seized
narcotics having been filed in a federal court, the accused sought and
obtained in that court an order suppressing the use of the seized narcotics
as evidence.107

Thereupon, one of the federal officers turned the evidence over to state
authorities who then initiated criminal proceedings against the accused
for violation of the state's narcotics laws. The accused requested the
federal court to enjoin the agent from testifying in the state proceedings
or permitting the evidence to be used there. The lower federal courts
denied relief. The Supreme Court reversed, reasoning that since the in
junction sought was against a federal officer, this was a proper case for

e�o8 �f itS "suPervisofy P�wers over federal law enforcement agen-
*:ies- The Court> Per Mr. Justice Douglas, stated: "a federal agent

105 350 U.S. 214 (1956).
106 Ibid. (5-4 decision) .

107 Id. at 215.
108 Id. at 216-17, citing McNabb v. United States, 318 U.S. 332 (1943).
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has violated the federal Rules governing searches and seizures .... The
power of the federal courts extends to policing those requirements and
making certain that they are observed."109 In a similar vein the Rea
Court observed that "to enjoin the federal agent from testifying is merely
to enforce the federal Rules against those owing obedience to them."110
The four dissenters in Rea insisted that the "supervisory power" asserted
in McNabb was one of supervision over the standards applied in lower
federal court proceedings and did not include "responsibility for super
vising law enforcement activities as such."111 It will be recalled that in
McNabb the Court said that it was "not concerned with law enforcement

practices except in so far as courts themselves become instruments of
law enforcement."112 Certainly the federal judiciary in Rea was only
peripherally involved. But it is the nature or quality, rather than the
limited degree, of that involvement which makes the original McNabb
rationale seem inapplicable to Rea. For, not simply any involvement, but
involvement which made the federal judiciary a lawbreaker, was the in

gredient used to rationalize the necessity of the McNabb rule. Since the

illegal evidence in Rea was to be used in a state, not a federal court,
the federal judiciary was not in danger of being made an accomplice in

crime113 and the state court presumably could take care of itself. This

does not necessarily mean that the Rea Court's exercise of supervisory
power was unjustified. But it does mean that attempts to squeeze Rea

into the McNabb rationale are tenuous and lead to unworkable distinc

tions based on fortuitous factors such as the presence and amount of

federal judicial involvement. The quality of the involvement seems thus

far to have escaped discussion in the cases. A much more plausible
justification is suggested by the slur on the effectiveness of the federal

judiciary which is implied whenever a federal officer can effectively
disable the federal courts from remedying his violation of federal law

by the simple expedient of repairing to the state courts. This is as strong
a justification as that used in McNabb unless it can be said of the federal

judiciary that the vindication of its dignity is less essential than the

109 350 U.S. at 217.
no Ibid.
m Id. at 218 (dissenting opinion).
H2 318 U.S. at 347.
H3 Even if we postulate that issuance of an invalid search warrant by a United States

commissioner would be sufficient to lay partial responsibility for the illegal search and

seizure at the door of the federal judiciary and thereby implicate the federal judiciary in

the illegality unless it was remedied, the analogy to McNabb remains weak.
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preservation of its purity. In Rea this slur was obvious because, under
Rule 41(e) of the Federal Rules of Criminal Procedure, the federal

district court's original order to suppress the evidence had the effect of

barring its use "at any hearing or trial."114 The federal officer's subse

quent action may not have constituted contempt of court; but it cer

tainly expressed contempt for the court's ability to make its orders effec

tive. Nevertheless, in the subsequent cases of Wilson v. Schnettler115 and

Cleary v. Bolger,116 both involving, as in Rea, a potential federal-state
conflict, a majority of the Court seemed to assume that the federal courts
could not act unless the case lent itself to an explanation in terms of
McNabb.
In Wilson v. Schnettler,117 federal agents arrested petitioner without

a warrant. Instead of initiating a federal prosecution, they immediately
turned both the petitioner and the narcotics found on his person over to

state authorities who then commenced criminal proceedings against him.
Petitioner then applied to the federal courts for the relief obtained in Rea.
Denial of this relief in the lower federal courts was affirmed by the Su

preme Court. Among the several reasons assigned for its denial of relief
was petitioner's failure to allege that the arrest was made without prob
able cause. The Court ruled that in the absence of this allegation, the law
fulness of the arrest and incidental search and seizure must be pre
sumed.118 In reality this failure to allege was a technical defect which
could have been cured by requiring petitioner to amend his pleading119
and, except for the lack of federal judicial involvement, the other reasons
for denying relief were also present in Rea. Thus, assuming that the
search and seizure in Wilson violated federal law, Wilson can be dis
tinguished from Rea only on the ground that in Wilson there was not
even minimal federal-court involvement. This distinction was noted
by the Wilson majority which took pains to point out that in Rea, unlike
the case before it, the search had been made under an invalid federal war
rant, a federal indictment had been filed and, finally, a federal court
order to suppress the evidence had been granted before state proceedings
were even initiated.120

Fed. R. Crtm. P. 41(e). (Emphasis added.)
365 U.S. 381 (1961).
371 U.S. 392 (1963) (6-3 decision).
365 TJ.S. 381 (1961).
Id. at 383-84.
Id. at 391 (Douglas, J., dissenting).
Id. at 386-87.
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Chary v. Bolger121 involved a confession made during an illegal deten
tion by federal officers. A state official attending the federal interrogation
as an invited guest was present when the confession was made. The

state official did not actively participate in the interrogation but, as the

federal authorities doubtless anticipated, state criminal proceedings were

brought against the federal arrestee. As in Wilson, no federal prosecution
was initiated. An order was obtained in the lower federal courts enjoining
both the federal officials and the state official from testifying in the state

proceedings as to the statements made during the illegal detention. The
lower federal courts viewed the injunction against the state official as

necessary to effectuate the injunction against the federal officials. Only
the injunction against the state officer was appealed to the Supreme Court,
where it was overturned.122 In overturning the injunction, the Court in

sisted that Rea, which involved only federal officials, did not license

federal courts "to enjoin state officials nor in any way to interfere with

state agencies in enforcement of state law."123

Due to the fortuitous (perhaps crafty) failure of the federal officials

to appeal, the Court was spared the necessity of coming to grips with

Wilson and deciding whether federal officials who purposefully bypass
the federal judiciary in order to avoid the procedural limitations imposed
by federal law, can be enjoined from using or causing the use of the

fruits of their illegality in the state courts.

EXERCISE OF "LOCAL" SUPERVISORY POWER IN

THE DISTRICT OF COLUMBIA CIRCUIT

Since McNabb, several of the intermediate federal appellate courts

have exercised supervisory authority over the district courts within their

respective circuits.124 This development has been particularly noteworthy
in the District of Columbia Circuit. The federal courts in the District

of Columbia enjoy a unique dual status, sitting both as federal tribunals

and as local courts comparable to courts of general jurisdiction in the

several states.125 As the highest appellate tribunal for determining and

121 371 U.S. 392 (1963).
122 Id. at 396.
123 Id. at 399.

� N TT , .

124 See, e.g., Delaney v. United States, 199 F.2d 107, 113-14 (1st Cir. 1952) ; Helwig v.

United States, 162 F.2d 837, 840 (6th Cir. 1947).
125 National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582 (1949). The Court

stated: "It long has been held that Congress may clothe District of Columbia courts not only

with the jurisdiction and powers of federal courts in the several states but with such
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interpreting the local law applicable in the District of Columbia, the

United States Court of Appeals for the District of Columbia Circuit is,
with respect to matters of local law, not unlike a state supreme court.

As a result of this special status, the power of this court to establish rules
for the lower federal courts may well be broader than that of the other
federal courts of appeals.126 By its consistent refusal to review rulings on

evidence from the United States Court of Appeals for the District of
Columbia Circuit, the Supreme Court has apparently recognized a special
power in that court to formulate rules of evidence for the District of
Columbia.127 In view of this, it is not surprising that the boldest assertion
of supervisory power by a federal court of appeals has occurred in the
District of Columbia Circuit.128
The court of appeals recently described this power in Ricks v. United

States129 as its "local supervisory power." This power was invoked in
Ricks to overturn a conviction based in part on damaging oral and
written statements made by Ricks, without benefit of counsel, after his
appearance before the commissioner but before his preliminary hearing.
The hearing had been postponed to afford the defendant an opportunity
to obtain counsel. But before he did so, the Government, with Ricks'
uncounselled consent, secured his release to the police "to assist in the
solution of various . . . crimes."130 The Ricks court expressly declined to

authority as a state may confer on her courts." Id. at S90. See also Busby v. Electric Util.

Employees Union, 323 U.S. 72 (1944). Implicit recognition of the double capacity in which
the District of Columbia courts function appears in Rule 81 (e) of the Federal Rules of Civil
Procedure which provides:

Whenever in these rules the law of the state in which the district court is held
is made applicable, the law applied in the District of Columbia governs proceedings
in the United States District Court for the District of Columbia. When the word
"state" is used, it includes, if appropriate, the District of Columbia.

Similarly, Rule 54(c) of the Federal Rules of Criminal Procedure states that "as used in
these rules the term 'State' includes the District of Columbia . . . ."

126 See Griffin v. United States, 336 U.S. 704, 717-18 (1949).
127 Id. at 715-17. Mr. Justice Frankfurter, speaking for the Court, declared:
These denials [of certiorari] do not remotely imply approval of the various rulings on
evidence made in these cases by the Court of Appeals for the District. What they do
establish is that it has become settled practice for this Court to recognize that the
formulation of rules of evidence for the District of Columbia is a matter purely of
local law to be determined�in the absence of specific Congressional legislation�by
the highest appellate court for the District.

Id. at 716-17.
128 See, e.g., Mullen v. United States, 105 U.S. App. D.C. 25, 263 F.2d 275 (1958)

(adoption of the priest-penitent privilege) ; Kelly v. United States, 90 U.S. App. D.C. 125,
194 F.2d 150 (1952) (formulation of special rules of evidence for proof of sex offenses).
129 334 F.2d 964, 971 (D.C. Cir. 1964).
130 Id. at 967.
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rely on the Supreme Court's recent decision in Massiah v. United States131
wherein a confession obtained after indictment, without benefit of counsel,
was held constitutionally inadmissible under the sixth amendment. Rather
than "decide whether the logic of Massiah" also required "all Federal
courts to exclude such pre-indictment confessions" of an uncounselled

defendant, the court of appeals preferred to rely on its "local super

visory power" in excluding Ricks' statements.132
As authority for its assertion of "local supervisory power" the Ricks

majority cited the Supreme Court decisions in Fisher v. United States133
and Griffin v. United States.134 Although the term "supervisory power"
was not used in either Fisher or Griffin, both cases did, it seems, recognize
a special power in the court of appeals to formulate�at least "in the

absence of specific Congressional legislation"135�local rules of evidence

and procedure for the District of Columbia. Thus, the Court in Fisher

stated its policy as follows :

The administration of criminal law in matters not affected by constitutional limi

tations or a general federal law is a matter peculiarly of local concern. . . .

Matters relating to law enforcement in the District are entrusted to the courts

of the District. Our policy is not to interfere with the local rules of law which

they fashion, save . . . where egregious error has been committed.136

These cases indicate that the United States Court of Appeals for the

District of Columbia Circuit has almost unlimited freedom of choice

between conflicting rules of law in matters of local concern. This would

probably include some power to update or otherwise modify existing
rules of law. Beyond that, it is difficult to say whether Fisher and Griffin
provide support for the court's extension of the McNabb-Mallory rule

in Ricks. Judge Bastian, dissenting in Ricks, expressed "substantial doubt
. . . that our 'supervisory powers' give rise to an ability to establish new

law, in lieu of statutory or decisional authority."137
The majority's holding in Ricks was "new law" in the sense that it

constituted a refinement and extension of the McNabb-Mallory rule. But

131 377 U.S. 201 (1964).
132 334 F.2d at 971. But see Queen v. United States, 335 F.2d 297 (D.C. Cir. 1964), where

the court, on similar facts, based the exclusion of a pre-indictment confession on the

Massiah holding.
133 328 U.S. 463 (1946).
134 336 U.S. 704 (1949).
135 Id. at 717.
136 328 U.S. at 476.
137 334 F.2d at 982.
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in no sense was it in conflict with existing statutory or decisional author

ity. Quite to the contrary, the effect of the Ricks holding was to further

the underlying policy expressed by the McNabb-Mallory rule. The ques
tion raised by Judge Bastian's dissent, therefore, is whether congressional
or Supreme Court action on a given subject operates in a sense to pre

empt the field and bar further development of the law in that area by the
court of appeals. Neither Ricks nor Griffin provides any clear answer

to this question. But the general tenor of the Court's opinion in Griffin
seems to suggest that the court of appeals may experiment or make "new
law" so long as its innovations "do not offend statutory or constitutional
Hmitations."138

Conclusion

Some of the supervisory power decisions examined earlier139 seem

fairly compatible with traditional notions of judicial power. For the most

part, these have dealt with the discretionary areas of the law, where there
was always considerable leeway to relax doctrine and procedure in

extraordinary cases. But other recent applications of supervisory power,
notably the jury composition cases140 and the McNabb line of cases

represent a distinct departure from what courts have traditionally done.
Moreover, as indicated in the first portion of this Note, the authority
for decisions of the latter type cannot confidently be traced to any identi
fiable source. But supervisory power is a fait accompli, and deserves to
be judged on its merits rather than its ancestry.
In some cases, notably the jury composition cases, the exercise of super

visory powers displays an unfortunate tendency to separate the court's
decision from adjudication of the litigants' rights in the particular case.

Thus, if the record on review reveals a practice which the court fears
may eventually impair the foundations of the judicial system, remand for
a new trial will usually ensue even though the defect involved had ab
solutely no effect on the outcome of the case in the courts below. Apart
from any constitutional objections that this abstract approach might
raise, there are several practical reasons why it is undesirable. When a
court reverses a judgment and orders a new trial because of a defect
which injured neither party, it sanctions an unnecessary waste of valu-

138 336 U.S. at 714.
139 See pp. 1056-58 supra.
140 Thiel v. Southern Pac. Co., 328 U.S. 217 (1946) ; Ballard v. United States, 329 U.S.
<1 (1946). Thiel and Ballard are discussed pp. 1058-59 supra.
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able judicial time. The additional cost to the litigants, the courts, and
other litigants awaiting trial can readily be imagined. If this were

necessary to correct problems of pure judicial administration, such
waste might be justified. But it is not necessary. Problems such as that
which led to a reversal in Thiel v. Southern Pac. Co.141 could be re

solved with much less expense through other mechanisms such as the
Judicial Conference of the United States.

Nevertheless, the existence of the doctrine of "supervisory power"
in our jurisprudence is, on balance, beneficial. No set of rules can possibly
provide for every contingency that may arise. Even though the rules

governing procedures in the federal district courts are revised periodically
through the cooperative efforts of the advisory committees, the Supreme
Court and the legislature, the existence of some device capable of dealing
with new problems as they arise on a case-by-case basis is highly desirable
and perhaps indispensable to the proper functioning of any legal system.
The availability of the doctrine of supervisory power as a basis of deci
sion in large measure fills this need for flexibility in the administration of

justice.
The supervisory power is often exercised to prevent or correct injustice

where existing procedures have proved inadequate. In many cases, the

problem could have been solved without resort to supervisory power but

frequently only by distorting traditional legal doctrines. Because the dis

tortion of traditional legal doctrines injects instability and unpredictabil
ity into the law, it is undesirable. Yet, it is equally undesirable that

an injustice go uncorrected simply because it is not susceptible to cor

rection by traditional remedies. The availability of a catch-all basis of

decision which is flexible enough to correct unforseen problems resolves

this dilemma by allowing prevention of injustice in extraordinary situa

tions while at the same time eliminating the need to torture traditional

legal principles in order to avoid a harsh result. Unpredictability is

thereby confined to one doctrine, which serves as a safety-valve and jack-
of-all-trades to the law. In this way, supervisory power serves the modern

legal system in a manner closely resembling the role played by early
equity, and represents the finest feature of modern supervisory power.

"l 328 U.S. 217 (1946).



1965] Notes 1079

JUDICIAL SUPERVISION OF COMMERCIAL ARBITRATION

Arbitration, the final and binding determination by impartial persons
of a dispute referred to them by contractual parties,1 has ancient origins2
and has been utilized continually since the colonial period for settling
commercial disputes in this country.3 Yet only recently has it emerged
as a major force in American law. The increased acceptance of arbitration
as a means of dispute settlement, spurred first by favorable legislation4
and later by decision,5 contrasts sharply with the hostility and jealousy
which characterized the earlier period when arbitrators were severely
restricted by the courts and agreements to arbitrate future disputes were

held unenforceable.6

1 "Arbitration is essentially a creature of contract, a contract in which the parties
themselves charter a private tribunal for the resolution of disputes." Astoria Medical Group
v. Health Ins. Plan, 11 N.Y.2d 128, 132-33, 182 N.E.2d 85, 87, 227 N.Y.S.2d 401, 403-04

(1962).
2 See, e.g., Nussbaum, A Concise History of the Law op Nations 2 (1954).
3 See, e.g., Jones, Three Hundred Years of Commercial Arbitration in New York: A

Brief Summary, 1956 Wash. U.L.Q. 193.
4 Beginning with the New York Arbitration Act in 1920, N.Y. Crv. Prac �� 7501-14,

and the United States Arbitration Act in 1925, 9 U.S.C. �� 1-14 (1958), nineteen other
jurisdictions now have modern arbitration statutes which provide for the enforcement of
agreements to arbitrate future disputes: Arizona, Ariz. Rev. Stat. Ann. � 27-309 (1956) ;
California, Cal. Crv. Code � 3390, Cal. Crv. Proc Code �� 1280-94; Connecticut, Conn.
Gen. Stat. Rev. �� 52-408 to -424 (1958) ; Florida, Fla. Stat. � 57-402 (1961) ; Hawaii,
Hawah Rev. Laws �� 188-1 to -IS (1955) ; Illinois, III. Ann. Stat. ch. 10, �� 101-23 (Smith-
Hurd Supp. 1964); Louisiana, La. Rev. Stat. �� 9:4201-4217 (1950); Massachusetts,
Mass. Gen. Laws. Ann. ch. 251 �� 1-19 (Supp. 1964) ; Michigan, Mich. Stat. Ann. ��
27A.5001-.5O35 (Supp. 1964) ; Minnesota, Minn. Stat. �� 572.08-.30 (1961) ; New
Hampshire, N.H. Rev. Stat. Ann. �� 542:1-: 10 (195S) ; New Jersey, N.J. Rev. Stat. ��
2A:24-1 to -11 (1951) ; Ohio, Ohio Rev. Code Ann. �� 2711.01-.1S (Page 1953) ; Oregon,
Ore. Rev. Stat. �� 33.210-.340 (1954) ; Pennsylvania, Pa. Stat. Ann. tit. 5, �� 161-79
(1927); Rhode Island, R.I. Gen. Laws Ann. �� 10-3-1 to -3-20 (1956); Washington, Wash.
Rev. Code � 7.04.220 (1956) ; Wisconsin, Wis. Stat. Ann. �� 298.01-.1S (1957) ; Wyoming,
Wyo. Stat. �� 1-1048.1-.21 (Supp. 1963).

5 See, e.g., Robert Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 402 (2d Cir.
1959), cert, granted, 362 U.S. 909, petition for cert, dismissed per stipulation, 364 U.S.
801 (1960) (arbitrator given power to determine preliminary question of whether container
contract was induced by fraud); Staklinski v. Pyramid Elec. Co., 6 N.Y.2d 159, 160
N.E.2d 78, 188 N.Y.S.2d 541 (1959) (arbitrator decreed specific performance of personal
service contract where equity courts would have refused to do so) .

6 This rule is said to have originated in dictum in Vynior's Case, 8 Coke 80a, 77 Eng.Rep. 595 (Ch. 1609). See cases cited in 6A Corbin, Contracts � 1443 n.80 (1962 ed.) ;Simpson, Fifty Years of American Equity, 50 Harv. L. Rev. 171 (1936).
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Although the use of arbitration in some types of disputes has been
refused,7 its growth and acceptance is evident in many areas of the law.
Its greatest acceptance can be found in the field of labor law,8 but it has
also made tremendous strides in the nonlabor area. This nonlabor area,
usually referred to as "commercial arbitration," accounts for a substantial
portion of the dispute settlement in the United States.9 "Commercial
arbitration" as used in this Note includes not only the typical commer
cial dispute between buyer and seller,10 but also the employment contract
dispute,11 inter-insurance company subrogation claims,12 intracorporate
controversies,13 and government contract disputes.14 A significant recent
development has been the use of arbitration to settle claims under unin
sured motorist clauses in liability insurance contracts.15

7 (a) Sales of securities: Wilko v. Swan, 346 U.S. 427 (1953) (arbitration of dispute arising
under contract for sale of securities refused on ground of the public policy arising from
Securities Act of 1933, �� 12(2), 14, 48 Stat. 84, IS U.S.C. �� 77/(2), 77n (1958), that
such disputes be litigated) ; Reader v. Hirsch & Co., 197 F. Supp. Ill (S.D.N.Y. 1961)
(arbitration of claim arising under Securities Exchange Act of 1934, 48 Stat. 881, 15 U.S.C.

� 78 (1958), similarly refused). But see Robinson v. Bache & Co., 227 F. Supp. 456

(S.D.N.Y. 1964) (arbitration directed for buyer's claim of negligence against broker under

margin agreement; no violation of Securities Exchange Act of 1934 claimed), (b)
Patents: Leesona Corp. v. Cotwool Mfg. Corp., 204 F. Supp. 141 (W.D.S.C. 1962)
(determination of patent validity inherently unsuited to arbitration procedure); Zip Mfg.
Co. v. Pep Mfg. Co., 44 F.2d 184 (D. Del. 1930) (agreement to arbitrate patent validity
unenforceable), (c) Uninsured motorist claims: Childs v. Allstate Ins. Co., 327 S.C.

455, 117 S.E.2d 867 (1961) (provision to arbitrate question of liability of uninsured motorist

unenforceable), (d) Usurious loans: Durst v. Abrash, 22 App. Div. 2d 39, 253 N.Y.S.2d

351 (1964).
8 It has been stated that there are 20,000 labor grievance arbitrations a year. Characteris

tics of Commercial Arbitration, 19 Arb. J. (n.s.) 129, 133 (1964).
9 See, e.g., Mentschikoff, The Significance of Arbitration�A Preliminary Inquiry, 17

Law & Contemp. Prob. 698 (1962), in which it is estimated that, excluding personal
injury cases, more than seventy per cent of the legal disputes between private persons

are decided through arbitration.
10 See generally Mentschikoff, Commercial Arbitration, 61 Colum. L. Rev. 846 (1961).
H E.g., Staklinski v. Pyramid Elec. Co., 6 N.Y.2d 159, 160 N.E.2d 78, 188 N.Y.S.2d

541 (1959).
i2 See, e.g., Caverly, Arbitration and Negligence, 11 Arb. J. (n.s.) 95 (1956) ; Demer,

270 Insurance Companies Arbitrate Inter-Company Claims, 42 J. Am. Jot. Soc'y 92 (1959).
13 See generally Hornstein, Stockholders' Agreements in the Closely Held Corporation,

59 Yale L.J. 1040 (1950); Kessler, Arbitration of Intra-Corporate Disputes Under New

York Laws, 19 Arb. J. (n.s.) 1 (1964); O'Neal, Resolving Disputes in Closely Held

Corporations: Intra-Institutional Arbitration, 67 Harv. L. Rev. 786 (1954).
" E.g., Nelley v. Mayor & City Council, 224 Md. 1, 166 A.2d 234 (1960).
is See Aksen, Uninsured Motorist Coverage: A Guide to MVAIC and Arbitration, 15
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Arbitration has generally provided a most beneficial means of dispute
settlement�for the parties, for the courts, and the community at large.
The benefit of labor arbitration is that it is an alternative to industrial
unrest, as Mr. Justice Douglas has noted:

In the commercial case, arbitration is the substitute for litigation. Here [in labor
cases] arbitration is the substitute for industrial strife. Since arbitration of labor
disputes has quite different functions from arbitration under an ordinary com

mercial agreement, the hostility evinced by courts toward arbitration of com

mercial agreements has no place here. For arbitration of labor disputes under
collective bargaining agreements is part and parcel of the collective bargaining
process itself.16

As Mr. Justice Douglas suggests, commercial arbitration does not
arise from such an external necessity.17 In place of the broad policy base
of labor arbitration, the raison d'etre of commercial arbitration arises
primarily from the desire to maintain continuing relationships between
businessmen, to whom arbitration appeals by reason of its privacy, in
formality and speed.18 The privacy includes not only relative freedom
from publicity but also the ability to have disputes settled within
ground rules established by the parties and by persons who have special
knowledge of the basis of the dispute.19

Arb. J. (n.s.) 166 (1960) ; McLaughlin, Arbitration Under Uninsured Motorist Insurance,
46 Chicago B. Record 58 (1964).

18 United Steelworkers v. Warrior & Gulf Nav. Co., 363 U.S. 574, 578 (1960).
17 But this distinction is not always fully apparent nor appreciated. See Associated

Metals & Minerals Corp. v. The S.S. Mihalis Angelos, 234 F. Supp. 236 (S.D .N.Y. 1964),in which an arbitration provision in a charter party was incorporated into a bill of lading
sold to libellant. The bill of lading was also subjected to the Australian Sea-Carriage of
Goods Act, under which the arbitration clause was void. The court, holding that the
arbitration clause prevailed over the Australian statute, ordered arbitration, noting that:
"This result is mandated by the strong federal policy in favor of arbitation which is embodied
in our statute [Federal Arbitration Act] and numerous decisions which have reached the
same conclusion in determining if a matter is to be submitted to arbitration.'' Id. at 238,
citing labor cases.

18 "The emphasis in these groups [trade associations and exchanges] is on the utilization
of norms and standards of the trade for deciding without regard to their similarity to or
difference from the norms or standards that would be imposed by substantive rules of law."
Mentschikoff, supra note 10, at 859. But cases do exist in which the arbitration is as time-
consuming as litigation. See, e.g., Electrical Research Prods, v. Vitaphone Corp , 20 Del Ch
417, 171 Atl. 738 (1934).

' '

19 "In trade arbitration one of the chief advantages of arbitration is that arbitrators can
be chosen who are familiar with the practices and customs of the calling and with justsuch matters as what are current prices, what is merchantable quality, what are the



1082 The Georgetown Law Journal [Vol. 53: p. 1079

The argument for arbitration of uninsured motorist claims rests upon
a recognition that it is the best means for reimbursing the motorist who,
without statutory protection, would be unable to obtain satisfaction
from a judgment-proof tortfeasor.20
Arbitration also serves to reduce already-crowded court dockets, and

the courts' willingness to share the workload is demonstrated by judicial
expansion of the authority of the arbitrator. The courts apply a "liberal
policy of promoting arbitration both to accord with the original intention
of the parties and to help ease the current congestion of court calendars."21

The Need for Examination of the Role of Commercial Arbitration

The key to the recent advance of the use of arbitration in nonlabor
contracts has undoubtedly been the statutory provisions for specific en

forcement of agreements to arbitrate future disputes. At common law such

agreements were not enforceable; problems of mutuality and due process
were insignificant because arbitration was effected by means of a voluntary
submission by the parties after the dispute had arisen. Use of commercial
arbitration at that time was confined primarily to trade groups in which
effective coercive techniques could be employed to encourage voluntary
submissions.

With the advent of the modern statutes, the door has been opened
to extend arbitration to parties foreign to the trade or business and to

contracts which are not "commercial" in the strict sense. As a result, the
primary justification for arbitration in many instances has shifted from

that of a desire for expertise on factual commercial issues requiring an

intimate knowledge of the particular trade involved, to one of a desire
for speed, economy and informality. It is perhaps an anomaly that when
the use of this device was confined to truly commercial disputes between
members of the same trade or business who were by no means strangers,
the courts would not enforce an agreement to arbitrate made before a

dispute had arisen. Now, when the justification for the existence of this

device has shifted to one which, it is submitted, is of a "lower order," such
provisions have been construed in their broadest sense with little regard

terms of sale, and the like." American Almond Prods. Co. v. Consolidated Pecan Sales

Co., 144 F.2d 448, 430 (2d Cir. 1944) (L. Hand, J.).
20 "The fact is that if it were not for arbitration uninsured motorist coverage would

not offer the practical protection it does." Characteristics of Commercial Arbitration,

supra note 8, at 132.
2i Robert Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 402, 410 (2d Cir. 1959),

cert, granted, 362 U.S. 909, petition for cert, dismissed per stipulation, 364 U.S. 801 (1960).
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Eor the position of the parties, the basis of the agreement or the issues to

be determined. Although it has been said that "there is the greatest differ
ence between a binding agreement for compulsory arbitration at the be

ginning of any transaction and an arbitration mutually acceptable after

a breach as a method of settlement of an already existing dispute,"22 this

distinction has not been fully appreciated.
The award of an arbitrator, though subject to limited review, assumes

a tantalizingly conclusive character. Parties who contract to arbitrate

disputes lose, for all intents and purposes, their rights to use the courts.

Arbitration assumes, therefore, an exceedingly powerful role in deter

mining legal rights.
In view of the rights involved, the change in direction of commercial

arbitration warrants a reexamination of its role in the legal process, which,
with few exceptions,23 recent commentary, in its zeal to approve and ad
vance the use of arbitration, has failed to provide.24 Overburdened courts,
in an abrupt turn-about, have been prime movers in both broadening the

jurisdiction of arbitration and isolating its proceedings from judicial
control and scrutiny. Only an occasional dissent has questioned the

propriety of the present judicial attitude. This Note will analyze com

mercial arbitration by contrasting it with litigation, discussing the con

trols retained by the courts over the process, and considering the "volun
tarism" of the parties.

Commercial Arbitration and the Courts : A Contrast

Arbitration is based on contract. Since this basis presupposes the intent
of parties to settle disputes outside the courts, the contrast between litiga
tion and arbitration is great. Parties to an arbitration agreement can
circumvent judicial power and procedures which are uncontrollable by
parties to litigation. The arbitration clause ousts the jurisdiction of the
courts to decide issues within the scope of the clause; and, as interpreted
either by the arbitrator or the court, it determines whether a particular
dispute is arbitrable.25 Once this preliminary matter has been decided,

22WiIko v. Swan, 201 F.2d 439, 446 (2d Cir.) (Clark, J., dissenting), rev'd, 346 U.S.
427 (1953). (Emphasis added.)
23 See, e.g., Kronstein, Arbitration Is Power, 38 N.Y.U.L. Rev. 661 (1963) ; Kronstein,

Business Arbitration, 54 Yale L.J. 36 (1944).
24 See, e.g., Domxe, Commercial Arbitration (1964) ; Jalet, Judicial Review of Arbi

tration: The Judicial Attitude, 45 Cornell L.Q. 519 (1960).
25 See pp. 1092-98 infra.
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the merits of the controversy are within the exclusive jurisdiction of the
arbitrator.26
The arbitration clause not only ousts the jurisdiction of an otherwise

competent court to determine the merits of a controversy; it can also
confer jurisdiction to compel arbitration or to enforce an award upon a

court which is remote from the parties and the contract. The agreement
can stipulate the place of arbitration as well as the court of competent
jurisdiction.27 There is no requirement that either party be a citizen, resi
dent or be doing business within the jurisdiction whose courts are given
cognizance, or that the contract have any connection with that jurisdic
tion.28
The arbitration agreement can also determine the law to be applied.29

Power to designate the place of arbitration and the governing law enables

the parties to avoid jurisdictions which do not favor arbitration. Gantt v.

Felipe y Carlos Hurtado & Cia.30 illustrates this. A sales contract between

a North Carolina lumber dealer and a Nicaraguan corporation contained

an arbitration clause providing for arbitration in New York. Agreements
to arbitrate future disputes were unenforceable in North Carolina. The

New York court held ( 1 ) that the agreement to arbitrate "amounted to an

unconditional consent by the parties to submit their contests to arbitration

in New York State under New York arbitration procedures"31 and

26 Greene Steel & Wire Co. v. F. W. Hartmann & Co., 23S N.Y.S.2d 238 (Sup. Ct. 1962),

aff'd mem., 20 App. Div. 2d 683, 247 N.Y.S.2d 1008, appeal dismissed, 14 N.Y.2d 688, 198

N.E.2d 914, 249 N.Y.S.2d 886 (1964) ; Exercycle Corp. v. Maratta, 9 N.Y.2d 329, 174 N.E.2d

463, 214 N.Y.S.2d 353 (1961).
27 Marchant v. Mead-Morrison Mfg. Co., 252 N.Y. 284, 293-94, 169 N.E. 386, 388-89

(1929); Application of Doughboy Indus., 17 App. Div. 2d 216, 222 n.2, 233 _N.Yh.2d
488, 494 n.2 (1962). See generally Lorenzen, Commercial Arbitration-International ant

Interstate Aspects, 43 Yale LJ. 716 (1934).
28 Gantt v. Felipe y Carlos Hurtado & Cia., 297 N.Y. 433, 79 N.E.2d 815 ( 948) :; Stak-

linski v. Pyramid Elec. Co., 6 App. Div. 2d 565, 180 N.Y.S.2d 20 (1958), aff d 6 N Y2d

159, 160 N.E.2d 78, 188 N.Y.S.2d 541 (1959). Generally, the agreement or the
_

statute

dispenses with personal service requirements. See Marvlo Fabrics, Inc. v.. Jarus, 87 *. bupp.

245 (W.D. Mo. 1949) ; Merger Fabrics, Inc. v. Coill-Shuman Co., 74 N.Y.S.2d 76 (Sup. U.

1947); Battle v. General Cellulose Co., 23 N.J. 538, 129 A.2d 865 (1957); N.Y. Civ. Prac.

� 7503(c) ; American Arbitration Ass'n Rules.
NVS2d 594

29 Application of Electronic & Missile Facilities, Inc., 38 Misc. 2d 423, 236 �

(Sup. Ct. 1962); Gantt v. Felipe y Carlos Hurtado & Cia., supra note 28; Mauifflia .

Pyramid Elec. Co., supra note 28.

30 297 N.Y. 433, 79 N.E.2d 815 (1948). . 2d
31 Id. at 437, 79 N.E.2d at 817. See also StakUnski v. Pyramid Elec. Co,,6 APP- � �

565, 180 N.Y.S.2d 20 (1958), afd, 6 N.Y.2d 159, 160 N.E.2d 78, 188 N.Y.S.2d 541 (195�;.
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(2) that petitioner's contention that enforcing against him in New York an

agreement which would be unenforceable in North Carolina was a viola
tion of the privileges and immunities clause of the United States Consti
tution was of no merit since arbitration enforcement was a remedy, and
the law of the forum determines remedies.32
The agreement can also specify the procedures to be followed, thereby

avoiding statutory procedures followed by the courts.33 There is author

ity holding that the agreement can withdraw the right of removal to a fed
eral court34 and can effectively preclude any right to appeal.35
The courts' most important function in the operation of the arbitra

tion system is that of compulsion. Courts are authorized by statute, upon
the application of a party, to compel arbitration of a dispute36 or, if suit
has been filed, to stay the action pending arbitration.37 After an award
has been rendered, either party may make application to vacate or modify
an award,38 and the party favored by the award may have the award con

firmed39 and a binding judgment entered thereon.40
If a party fails to respond or appear after notice of intention to arbi

trate has been given, arbitration can proceed ex parte to a valid award
upon which judgment can be entered.41 Unlike a default judgment, such
a judgment is not subject to being reopened.42 In light of the narrow scope
of judicial review of arbitration awards,43 the compulsion to join in the
proceedings is strong.

32 297 N.Y. at 439, 79 N.E.2d at 818.
33 N.Y. Crv. Prac. � 7506(f) states that "a requirement of this section may be waived

by written consent of the parties and it is waived if the parties continue with the arbitra
tion without objection." The commentary to this section notes that "the written con

sent may be in terms ... of the original agreement . . . ." Thus, the rules of the group
administering the arbitration quite often supplant the statutory provisions. See, e.g.,
American Arbitration Ass'n Rule 30 (evidence) .

34 Monte v. South Del. County Authority, 335 F.2d 855 (3d Cir. 1964) .

35 Gramling v. Food Mach. & Chem. Corp., 151 F. Supp. 853 (W.D.S.C. 1957).
36 See, e.g., 9 U.S.C. � 4 (1958) ; N.Y. Crv. Prac. � 7503(a).
37 See, e.g., 9 U.S.C. � 3 (1958) ; N.Y. Civ. Prac. � 7503(b).
38 See, e.g, 9 U.S.C. �� 10-11 (1958) ; N.Y. Crv. Prac. � 7511.
39 See, e.g, 9 U.S.C. � 9 (1958) ; N.Y. Crv. Prac. � 7510.
40 See, e.g., 9 U.S.C. � 13 (1958) ; N.Y. Crv. Prac. � 7514.
1 See, e.g. Standard Magnesium Corp. v. Fuchs, 251 F.2d 455 (10th Cir. 1957): NYCrv. Prac. � 7506(c).

42 See Standard Magnesium Corp. v. Fuchs, supra note 41 ; Puget Sound Bridge & Dredging Co. v. Lake Washington Shipyards, 1 Wash. 2d 401, 96 P.2d 257 (1939)43 See pp. 1089-92 infra.
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The mechanics of abitration serve to illustrate that it is indeed a

substitute for litigation. As stated by Judge Learned Hand:

Arbitration may or may not be a desirable substitute for trials in courts; as

to that the parties must decide in each instance. But when they have adopted it,
they must be content with its informalities; they may not hedge it about with

those procedural limitations which it is precisely its purpose to avoid. They
must content themselves with looser approximations to the enforcement of

their rights than those that the law accords them, when they resort to its

machinery.44

Procedurally, arbitrators are not required to follow statutory or

court-made rules controlling on a court of law.45 Generally, the procedure
followed is determined by the rules of the group administering the arbitra

tion. The fact that such rules are contrary to traditional judicial pro
cedure is of no consequence.46 Arbitrators are free to disregard eviden

tiary rules and can receive incompetent evidence, giving it whatever

weight they deem proper
47 The fact that an award is against the weight

of the evidence, or that it finds no support in the evidence, is not grounds
for vacating the award.48
The arbitrator has the final determination on questions of fact, ques-

44 American Almond Prods. Co. v. Consolidated Pecan Sales Co., 144 F.2d 448, 451 (2d

Cir. 1944).
� See Commercial Solvents Corp. v. Louisiana Liquid Fertilizer Co., 20 F.R.D. 359

(SDNY 1957); Sapp v. Barenfeld, 34 Cal. 2d 515, 212 P.2d 233 (1949); Motor Vehicle

Acc. Indemnification Corp. v. McCabe, 19 App. Div. 2d 349, 243 N.Y.S.2d 495 (1963);

Canuso v. City of Philadelphia, 326 Pa. 302, 192 Atl. 133 (1937).
46 See Dembitzer v. Gutchen, 3 App. Div. 2d 211, 159 N.Y.S.2d 327, afd, 3 N.Y.2d 851,

144 N.E.2d 728, 166 N.Y.S.2d 85 (1957) (rules of association administering arbitrauon pro

vided for internal appeal and award de novo) .

47 See, e.g., Burchell v. Marsh, 58 U.S. (17 How.) 344 (1854); Frantz v. ^ter-Ins~

Exch. of Auto. Club, 40 Cal. Rptr. 218 (Dist. Ct. App. 1964) ; Brill v. Muller Bros., 13 N.Y.2Q

776, 192 N.E.2d 34, 242 N.Y.S.2d 69 (1963) ; Application of Bay Iron Works, Inc., 17 App.

Div 2d 804, 232 N.Y.S.2d 746 (1962) ; Springs Cotton Mills v. Buster Boy Suit Co., 275 App.

Div.' 196, 88 N.Y.S.2d 295, afd, 300 N.Y. 586, 89 N.E.2d 877 (1949); A. O. Andersen

Trading Co. v. Brimberg, 119 Misc. 784, 197 N.Y.S. 289 (Sup. Ct. 1922).

48 Orion Shipping & Trading Co. v. Eastern States Petroleum Corp. of Pan., S. A,

312 F2d 299 (2d Cir.), cert, denied, 373 U.S. 949 (1963); Application of Brill, 17 App. l>iv.

2d 804 232 N.Y.S.2d 806 (1962) ; Everett v. Brown, 120 Misc. 349, 198 N.Y.S. 462 (bup.

Ct. 1923). See also Sturges, Arbitration-What Is It?, 35 N.Y.U.L. Rev. 1031 (1960).

As to the duty of the arbitrator to receive pertinent and material evidence see, e.g., Practo

Commentary, N.Y. Crv. Prac. � 7511(b) (1) (i). See also Katz v. Uregi, Ul M.sc d 576,

187 N.Y.S.2d 511 (Sup. Ct.), afd mem., 11 App. Div. 2d 773, 205 N.Y.S.2d 972 (Wis;,

Duro Constr., Inc. v. Premium Coal & Oil Co., 143 N.Y.S.2d 449 (Sup. Ct. 1955).
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tions of law and mixed questions of law and fact.49 His jurisdiction may-
even extend, as discussed below, to ruling on whether a particular dispute
is within the agreement to arbitrate or whether the contract was fraudu

lently induced.50 The arbitrator is not bound in any of his interpreta
tions or rulings by the substantive law which would control in an action
at law. For example, in construing the contract in question, he is not

bound by the law of contracts,51 and makes an award "guided by principles
which seem to him fair and equitable."52 Stated succinctly, "Fortun

ately or otherwise, depending on one's views as to the broad claims made

by arbitration enthusiasts, almost 'anything goes' before arbitrators."53
The arbitrator's award is not limited to those remedies available at

law or in equity. In StakUnski v. Pyramid Elec. Co.5i the New York
court confirmed an award directing the issuance of a mandatory injunc
tion against a corporation compelling specific enforcement of an em

ployment contract between the corporation and its president. The con

tract provided that the board of directors could terminate the president's
services for disability if, in the board's discretion, the disability were

deemed permanent. It further provided for arbitration of disputes under
the rules of the American Arbitration Association. The board adopted a

resolution terminating the services of its president and providing for settle
ment of the contract. The president sought reinstatement under the
arbitration clause.

49 See, e.g., Application of Bay Iron Works, Inc., 17 App. Div. 2d 804, 232 N.Y.S.2d
746 (1962) ; Application of Spectrum Fabrics Corp., 28S App. Div. 710, 139 N.Y.S.2d 612,
afd, 309 N.Y. 709, 128 N.E.2d 416 (19SS).
The law is otherwise in England. Arbitration Act, 1950, 6 Geo. 146, c. 27, � 21, provides

that when a question of law arises in the course of an arbitration, a party may move for the
arbitrator to submit the legal issue to the court for its binding determination, and if the
arbitrator refuses, the party may apply for a court order requiring him to do so. This
provision continues the English attitude that court control is necessary "to secure that the
law is administered by an arbitrator is in substance the law of the land and not some

home-made law of the particular arbitrator or the particular association." Czarnikow v.

Roth, Schmidt & Co, [1922] 2 K.B. 478, 484. For an account of the history of English
arbitration see Ellenbogen, English Arbitration Practice, 17 Law & Contemp. Prob. 656
(1952).
50 See pp. 1093-95 infra.
61 Application of Bay Iron Works, Inc., 17 App. Div. 2d 804, 232 N.Y.S.2d 746 (1962) ;

Goodman v. Lazrus, 15 App. Div. 2d 530, 222 N.Y.S.2d 891 (1961).
62 Baker v. Board of Educ, 13 Misc. 2d 922, 936, 175 N.Y.S.2d 360, 372 (Sup. Ct. 1957).
63 Commercial Solvents Corp. v. Louisiana Liquid Fertilizer Co, 20 F.R.D. 359, 363

(S.D.N.Y. 1957).
54 6 App. Div. 2d 565, 180 N.Y.S.2d 20 (1958), aff'd, 6 N.Y.2d 159, 160 N.E.2d 78, 188

N.Y.S.2d 541 (1959).
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The arbitrator found no permanent disability and ordered that the
contract be specifically performed. The corporation challenged the award
on two policy grounds: (1) the award violated equity's policy of refusing
specific performance of contracts for personal services, and (2) the
award violated public policy by interfering with the management of a

public corporation.
The majority of the court refused to consider the strong policy issues,

stating that under the rules of the American Arbitration Association,
which the parties had agreed would govern the proceedings, the arbitra

tion board was authorized to grant specific performance. The court reem-

phasized that arbitration is not a judicial proceeding and hence "the

granting of specific relief in arbitration does not depend upon the inade

quacy of the remedy at law or anywhere else. . . . [Arbitration may pro

vide relief in circumstances and on conditions which even a court has no

power to grant."55
In a strong dissent, Justice Valente criticized the court for enforcing

"a decree directing that a corporation continue to employ in a key
management position, for an additional seven years, a man found un

suitable by the board of directors, and whose judgment and policies must

either harmonize with the board or ruin the corporation."56 He also

pointed out a tendency of courts in general to apply in commercial arbi

tration remedies and procedures used in labor arbitration. Reinstating a

union member under a collective bargaining agreement, said the dissent, is

vastly different from forcing upon the board of directors of a corporation
a president whom they have attempted to discard. The dissent stated

further that "the decision represents a capitulation of the powers <rf a

court of equity to the unregulated discretion of a board of arbitration.

Court Controls Over Arbitration

Contact between court and arbitration results only upon motion of a

party to the proceeding. Two motions�to stay or to compel arbitration

55 id. at 570, 180 N.Y.S.2d at 27.
66 id. at 573, 180 N.Y.S.2d at 30 (dissenting opinion).
57 Id at 571, 180 N.Y.S.2d at 28 (dissenting opinion). (Emphasis added.) See Grayson-

Robinson Stores, Inc. v. Iris Constr. Corp., 8 N.Y.2d 133, 168 N.E.2d 377, 202 N.Y.S.2d 303

(1960), in which the court confirmed an award directing specific performance of a construc

tion contract. The concept of discretion as to remedies also includes the enforcement ot

penalty provisions unenforceable at law. East India Trading Co. v. Dada Han Etaatmn

Halari, 305 N.Y. 866, 114 N.E.2d 213 (1953), affirming 280 App. Div. 420, 114 N.Y.b.2Q

(1952).
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�are available prior to or during the proceeding; three others�to con

firm, to modify, or to vacate the award�are available upon the comple
tion of arbitration. Since the significance of the court's role in preliminary
matters can be appreciated more fully in light of its limited review, the
post-award controls will be considered first.

POST-AWARD CONTROLS

Upon examination of the scope of judicial review, the finality of the
arbitration award acquires substance. Treatment of arbitration as a

component of the judicial process has given way to a recognition that it is
a unique method of dispute settlement which is a substitute for, rather
than a part of, litigation.58 "It should be noted, if not emphasized, that
in the . . . identification of arbitration as a substitute for litigation, the
substitute bears little resemblance to the litigation process."59 Implicit
in this development has been the reluctance of the courts to vacate awards.
In all key commercial jurisdictions, it is settled that courts will not re

view the merits of the award upon motion to vacate.60 Indeed, judicial
expansion of the power of the arbitrator and the establishment of the
arbitration process as a proceeding separate from litigation, coupled
with the procedures followed by the arbitrating bodies, have effectively
precluded such review.
The scope of judicial review of modern arbitration is specified by

statute. Grounds for vacating an award are generally limited to (1)
corruption or fraud in procuring the award, (2) partiality of the
arbitrator, (3) misconduct of the arbitrator prejudicial to the rights of
the applicant, (4) abuses of power by the arbitrator, and (5) failure to
make a final and definite award.61
The ground urged most frequently for vacating an award is the parti

ality or bias of the arbitrator.62 The normal showing of bias sufficient
to impeach the credibility of a witness in litigation is insufficient to show

68 Alderman v. Alderman, 296 S.W.2d 312 (Tex. Civ. App. 1956). See generally Sturges,
supra note 48, at 1031.

69 Id. at 1033.
60 See, e.g., Orion Shipping & Trading Co. v. Eastern States Petroleum Corp. of Pan.

S. A, 206 F. Supp. 777 (S.D.N.Y.), aff'd, 312 F.2d 299 (2d Cir.), cert, denied, 373 U.S. 949
(1963); General Constr. Co. v. Hering Realty Co, 201 F. Supp. 487 (E.D.S.C. 1962) ; Inter-
Insurance Exch. of Auto. Club v. Bailes, 219 Cal. App. 2d 830, 33 Cal. Rptr. 533 (Dist. Ct.
App. 1963); Simons v. A. C. Israel Commodity Co., 37 Misc. 2d 299, 238 N.Y.S.2d 341
(Sup. Ct. 1962).

61 E.g., 9 U.S.C. � 10 (1958); N.Y. Crv. Prac. � 7511(b).62 Domke, Commercial Arbitration 97 (1964).
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partiality of an arbitrator. Arbitrators of a trade association sitting in a

dispute between a member and an "outsider," or an arbitrator such as a

city engineer who is an agent of one of the parties, could hardly be termed

impartial; yet they often serve as arbitrators.63 "Choosing arbitrators

wholly disinterested is an admirable standard to aspire to, but the parties
seldom do that, and if all awards were set aside in which it was not done,
few awards would stand."64 It is a difficult burden to show bias either

from a relationship between the arbitrator and a party,65 or from the

award itself.66
As discussed previously, arbitrators are not bound by procedural rules,

rules of evidence or the substantive law of the jurisdiction, and awards

will not be reviewed for alleged errors thereof.67 The law does not require,

63 E g., Nelley v. Mayor & City Council, 224 Md. 1, 166 A.2d 234 (1960) ; L. N. Jackson &

Co. v. Compania Gasoliba, S. A., 282 App. Div. 125, 121 N.Y.S.2d 624 (1953).
e* First Natl Bank v. Clay, 231 Iowa 703, 716, 2 N.W.2d 85, 92 (1942).
65 No bias was found in the following cases: Texas E. Transmission Corp. v. Bernard,

177 F. Supp. 123 (E.D. Ky. 1959) (counsel for one party was also counsel for a bank of

which' arbitrator was an officer) ; First Natl Bank v. Clay, supra note 64 (arbitrator was

close friend of one party and his family and had been employed by his corporation);

Karpinecz v. Marshall, 14 App. Div. 2d 569, 218 N.Y.S.2d 88 (1961) (arbitrator was attorney

of one party).
However, the courts have recognized prima facie bias due to such relationships, see

Edwards v. Employers Mut. Liab. Ins. Co., 219 Ga. 121, 132 S.E.2d 39 (1963) (arbitrator

of uninsured motorist claim had previously been a claims adjuster and, at the time of the

arbitration, was representing several insurance companies in litigation) ; Merolla v. Motor

Vehicle Acc. Indemnification Corp., 231 N.Y.S.2d 760 (Sup. Ct. 1962) (arbitrator of uninsured

motorist claim employed in automobile liability division of insurance company which was

a member of MVAIC).
�6 See Torano v. Motor Vehicle Acc. Indemnification Corp, 19 App. Div. 2d 350, w

N.Y.S.2d 434 (1963) (award on death claim amounting to only one-sixth of decedents

funeral expenses did not show bias) ; Wainwright v. Globe Indem. Co, 14 App. Div 2d 980,

221 N Y.S.2d 409 (1961), reversing 25 Misc. 2d 212, 210 N.Y.S.2d 186 (Sup. Ct. 1960), where

the Appellate Division reversed an order of the Supreme Court partially vacating the award

in an uninsured motorist case where the damages awarded amounted to the funeral expenses

and no compensation was granted for wrongful death. "[T]hough the court at Special lenn

may have justifiably felt that the award was woefully inadequate, we must conclude that

it lacked authority to disturb it." 14 App. Div. 2d at 983, 221 N.Y.S.2d at 411.

67 See notes 45-49 supra and accompanying text.

In England, in addition to the statutory provision allowing submission of legal question

to the court, see note 49 supra, the courts on review can vacate an award for errors o

law. Czarnikow v. Roth, Schmidt & Co., [1922] 2 K.B. 478. The American case �of Inter-

Insurance Exch. of Auto. Club v. Bailes, 219 Cal. App. 2d 830, 33 Cal. Rptr. 533 (Dist. Ct

App. 1963), presents an interesting contrast to this practice. In that case the insurer sought

declaratory judgment to determine whether there was in fact a claim under the uninsured
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and arbitrating bodies discourage, the writing of opinions or any indication
by the arbitrator of the basis for an award.68 The proceedings therefore
are not recorded except upon the initiative of a party.69
The practical obstacles faced by a party seeking to overturn an award

are usually insurmountable because of the paucity of material available
for submission to the court and the expressed judicial reluctance to

consider the "private" proceedings between the parties. As stated by a

New York court: "To set aside such an award the determination must

be so divorced from rationality that it can be accounted for only by one

of the kinds of misbehavior cited in the statute . . . ."70 Thus, the existence

of grounds must be apparent from the award itself�a difficult burden to

carry absent a statement of findings by the arbitrator or a record of the

proceedings.71 Affidavits subject to counter affidavits are not conducive

motorist provision of the insured's contract which required that there be an actual collision
with the uninsured vehicle. The court ruled that, although there had been no collision of

the vehicles, the accident resulted from the negligence of the uninsured motorist and that the

limitation clause in the contract was void as against the Insurance Code. The court referred
the claim to arbitration as provided in the policy, and the arbitrator found, contrary to

the court's ruling, that the cause of the accident was unknown, and denied the insured's
claim. Upon motion to vacate the award for error of law, the court stated that the finding
as to the cause of the accident in the declaratory judgment proceeding was res judicata in
the subsequent arbitration and that the contrary finding by the arbitrator was erroneous.

However, the application to vacate the award was denied, the court holding that "a decision
of an arbitrator is binding, whether or not correct either in law or in fact." Id. at 833,
33 Cal. Rptr. at 536. (Emphasis added.)
The decisions under the Pennsylvania act, Pa. Stat. Ann. tit. 5, � 4 (1963), are contrary

to the general American rule and allow courts to set aside awards for errors of law. See

Gasparini Excavating Corp. v. Pennsylvania Turnpike Comm'n, 409 Pa. 465, 187 A.2d 157
(1963) ; Scott Township School Dist. Authority v. Branna Constr. Corp, 409 Pa. 136, 185
A.2d 320 (1962).

68 Hale v. Friedman, 108 U.S. App. D.C. 272, 281 F.2d 635, 82 A.L.R.2d 966 (1960) ;
Commercial Solvents Corp. v. Louisiana Liquid Fertilizer Co., 20 F.R.D. 359 (S.D.N.Y.
1957) ; John Post Constr. Corp. v. Good Humor Corp., 9 Misc. 2d 392, 170 N.Y.S.2d 383

(Sup. Ct. 1957), aff'd mem., 6 App. Div. 2d 684, 174 N.Y.S.2d 948 (1958). In contrast, labor
arbitrators generally state reasons for their awards. See Domke, Commercial Arbitration 91
(1964) ; Jalet, Judicial Review of Arbitration: The Judicial Attitude, 45 Cornell L.Q. 519,
552 (1960).

69 Commercial Solvents Corp. v. Louisiana Liquid Fertilizer Co, supra note 68; A. O.
Anderson Trading Co. v. Brimberg, 119 Misc. 784, 197 N.Y.S. 289 (Sup. Ct. 1922).

70 Isbrandtsen Tankers, Inc. v. National Maritime Eng'rs' Beneficial Ass'n, 236 N.Y.S.2d
808, 811 (Sup. Ct. 1962). (Emphasis added.)

71 See, e.g. Singleton v. Motor Vehicle Acc. Indemnification Corp., 41 Misc. 2d 469,
245 N.Y.S.2d 727 (Sup. Ct. 1963) (affidavit stating that claimant's medical bills were $75
could not establish that award of $50 was inadequate without a record or statement of



1092 The Georgetown Law Journal [Vol. S3 : p. 1079

to such conclusive findings as the courts require,72 and the arbitrator
himself cannot impeach the award.73
An arbitration award as a final decision is broader than the decision of

a trial court. Court decisions, whether by judge or jury, are subject to
review as to the weight of evidence. This requires at least some investiga
tion into the merits of the controversy. However, on review of an award,
a finding that the award is contrary to the weight of the evidence is an

insufficient basis for vacatur.74
Proponents of arbitration have welcomed this trend of judicial reluc

tance to review awards as a fundamental step in procuring for the parties
to the arbitration the full measure of insulation from litigation which the

parties expressed as their desire through the agreement to arbitrate.75
This position, however, assumes that the expressed desire is a mutual

one; and while no substantial questions of mutuality arise when the

parties agree after a dispute has arisen to submit to arbitration, a general
agreement to arbitrate future disputes, it is submitted, stands on a different

footing.76
preliminary controls

Because of the reluctance to review awards, the control over two thresh

old matters, (1) the existence of an agreement to arbitrate and (2) the

inclusion of the alleged dispute within the agreement, assumes added

importance.
Commonly, the arbitration agreement is part of the "container con

tract" which gives rise to the dispute. In such a situation, whether the

court or the arbitrator will decide if the contract is void for want of mu

tual assent, consideration or capacity; or voidable for fraud, duress, lack
of capacity, or mistake; or if the alleged dispute is covered by the arbitra
tion agreement, goes to the root of the court's control over the arbitra

tion process.
Historically, the court has determined these preliminary matters.

findings) ; Messina & Briante, Inc. v. Blitman Constr. Corp., 32 Misc. 2d 21, 223 N.Y.S.2d

S33 (Sup. Ct. 1961) (whether exclusion of photographs of construction site was misconduct

by arbitrator could not be determined without a record) .

72 See Application of Colasante, 16 Misc. 2d 923, 185 N.Y.S.2d 203 (Sup. Ct. 1959).
73 Martin Weiner Co. v. Fred Freund Co., 2 App. Div. 2d 341, 155 N.Y.S.2d 802 (1956),

afd mem., 3 N.Y.2d 806, 144 N.E.2d 647, 166 N.Y.S.2d 7 (1957).
74 See note 48 supra.
75 See Domxe, Commercial Arbitration 98-99 (1964) ; Jalet, supra note 68, at aw-

76 See 6A Corbin, Contracts � 1444, at 446-49 (1962 ed.).
�77 "Before issuing such an order [to arbitrate] the court must know that a legal duty
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The absurdity of this being otherwise is evident from statements by Mr.
Justice Cardozo that "if in truth there is no contract at all or none

calling for arbitration, the self-constituted tribunal is a nullity, without
power to bind or loose by force of its decision,"78 and that "Courts are not

at liberty to shirk the process of construction under the empire of a

belief that arbitration is beneficent any more than they may shirk it if

their belief happens to be the contrary. No one is under a duty to resort

to these conventional tribunals, however helpful their processes, except to
the extent he has signified his willingness."79
Despite the historical rule, recent decisions involving three major arbi

tration statutes illustrate deviation from court control over preliminary
matters and leave the area unsettled.

In Robert Lawrence Co. v. Devonshire Fabrics, Inc.80 the Second
Circuit Court of Appeals decided that the United States Arbitration Act81
set out substantive rather than procedural law and that the court had

authority to formulate and apply substantive rules governing arbitration

agreements in interstate commerce.82 The court then held that it was for
the arbitrator, not the court, to determine whether a container contract
for the sale of woolen fabric had been fraudulently induced by the seller.83
To reach this conclusion, the court severed the arbitration clause from
the main contract and found that it constituted a separate contract by
which the parties had agreed to arbitrate all disputes arising under the
main contract, and that this separate contract to arbitrate had not been
fraudulently induced. This decision, the court acknowleged, was con

trary to the conclusion that the New York state courts would have
reached at the time.84 Thus, to the arbitrator went the determination of
the preliminary matter of fraud in the inducement of the main contract.

to arbitrate exists; this is an issue that the court itself must decide.'' Id. at 449. "A provision
in a contract for the arbitration of future questions or disputes must be interpreted by the
court in order to determine whether a particular question that afterwards arises is within
the meaning and operation of the provision." Id. � 1444A, at 456-57.

78 Finsilver, Still & Moss v. Goldberg, Maas & Co, 253 N.Y. 382, 390-91, 171 N.E. 579,
582 (1930).

79 Marchant v. Mead-Morrison Mfg. Co, 252 N.Y. 284, 299, 169 N.E. 386, 391 (1929).
80 271 F.2d 402 (2d Cir. 1959), cert, granted, 362 U.S. 909, petition for cert, dismissed per

stipulation, 364 U.S. 801 (1960).
81 9 U.S.C. �� 1-15 (1958).
82 271 F.2d at 404-09.
83 Id. at 409-12.
84 Id. at 412. This was based on a 1957 holding of the New York Court of Appeals in

Wrap-Vertiser Corp. v. Plotnick, 3 N.Y.2d 17, 143 N.E.2d 366, 163 N.Y.S.2d 639 (1957).
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Subsequently, the New York Court of Appeals held in Exercycle
Corp. v. Maratta85 that the question of mutuality of obligation in
the main contract was a determination for the arbitrator. There the
container contract provided for lifetime employment but permitted the

employee to terminate voluntarily. Performance had continued for five

years when differences arose between the employee and the successor

employer. When the employee sought arbitration, the employer countered
that the container contract was void and unenforceable for want of

mutuality of obligation and that this question was one to be resolved by
the court and not by the arbitrator. The court denied the stay and held
that the question of mutuality was for the arbitrator. The majority
recognized areas where the arbitration could be enjoined pending deter

mination of preliminary questions, but found that the present question
did not fall within these areas. Furthermore, that the employee's claim,
absent the arbitration clause, would be unenforceable in the courts was

considered of little consequence in light of the clear agreement by the

parties to settle by arbitration all questions arising from the contract.

In a more recent case, Layne-Minnesota Co. v. Regents of Univ. of
Minn.86 a contract for the construction of caissons contained an arbitra

tion clause which made special reference to the Uniform Arbitration Act.87

The builder incurred unanticipated expenses and first sought adjustment
of the contract price. When adjustment was refused, the builder moved

to compel arbitration. Arbitration was resisted with the contention that

the dispute was not covered by the arbitration clause and that the issue

of coverage was for the court. The court disagreed, holding that in view

of the broad arbitration clause and the Uniform Act, "the issue of arbi-

trability [should] be initially determined by the arbitrators subject to

a party's right ... to challenge such determination subsequent to any

award."88 To require a judicial determination "would be to add non

existent language."89
The courts have not as yet abdicated all of their power to resolve pre

liminary matters. Thus, if the contract lacks mutual assent, the issue

goes to the very existence of a contract, and the court, not the arbitrator,
must decide it.90 Likewise, whether the subject of the demand is one

85 9 N.Y.2d 329, 334, 174 N.E.2d 463, 464, 214 N.Y.S.2d 353, 355 (1961).
86 266 Minn. 284, 123 N.W.2d 371 (1963), commented upon in Pirsig, Arbitrability Under

the Uniform Act, 19 Bus. Law. 763, 765-70 (1964).
87 Minn. Stat. �� 572.08-.30 (Supp. 1964).
88 266 Minn, at 291, 123 N.W.2d at 376-77.
89 Id. at 291, 123 N.W.2d at 377.
SO S. M. Wolff Co. v. Tulkoff, 9 N.Y.2d 356, 174 N.E.2d 478, 214 N.Y.S.2d 374 (1961)
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prohibited by law must be resolved by the court.91 A careful distinction
must be drawn, however, for the court might well defer to the arbitrator

where the objection is based only on public policy and the illegal character
of the contract is not obvious.92 The performance of a condition precedent
to the obligation to arbitrate is still a preliminary matter reserved for

court determination.93 Finally, fraud in the inducement of the arbitration
contract is a preliminary matter for the court.94
On the other hand, threshold controls and preliminary defenses can be

circumvented in at least three ways. First, if the arbitration agreement

(whether deal was closed by telephone conversation, or by sending and reception of "Bought
Notes" which contained the arbitration clause was question for the trial court, not the

arbitrator) ; Matter of Albrecht Chem. Co, 298 N.Y. 437, 84 N.E.2d 62S (1949) ("battle
of the forms" one of which contained arbitration provision; issue of whether contract

contained that provision was for the court).
However, there is no guarantee that the courts will properly view the issue of mutuality,

and thus, parties may be compelled to arbitrate where no agreement exists. In Petition of

Uraga Dock Co, 6 App. Div. 2d 443, 179 N.Y.S.2d 474 (1958), aff'd, 6 N.Y.2d 773, 159

N.E.2d 212, 186 N.Y.S.2d 669 (1959), negotiations resulted in an agreement that the buyer
should make a twenty per cent payment within a certain period and then the contract to

construct would result. Buyer failed to do this, but later made payment and claimed it was

appropriate under another provision of the agreement which allowed for a grace period.
Builder claimed that no contract came into existence. Both courts found that the contract

did exist and ordered arbitration. The arbitrator found that there was no contract. See 6A

Corbin, Contracts � 1444 n.40.S (1962 ed.).
91 Standardbred Owners Ass'n v. Yonkers Raceway, Inc., 31 Misc. 2d 474, 220 N.Y.S.2d

649 (Sup. Ct. 1961) (allegation that agreement containing arbitration provision was illegal
and void since it conflicted with antitrust laws was matter for court) ; see Matter of Kramer
& Uchitelle, Inc., 288 N.Y. 467, 43 N.E.2d 493, 141 AX.R. 1497 (1942) (public policy�as

evidenced by federal price controls�frustrated performance) ; Durst v. Abrash, 22 App.
Div. 2d 39, 253 N.Y.S.2d 351 (1964) (contract found contrary to public policy because
it provided for a usurious loan) .

82 See Staklinski v. Pyramid Elec. Co, 6 N.Y.2d 159, 163-64, 160 N.E.2d 78, 79, 188
N.Y.S.2d 541, 542 (1959), where the arbitrator's award ordered the reinstatement of the
employee. This was attacked unsuccessfully by the employer as being contrary to public
policy. Cf. Durst v. Abrash, supra note 91, at 46-48, 253 N.Y.S.2d at 358-59 (Steuer, J., dis
senting) (illegal acts).

93 E.g., Rosenbaum v. Amercian Sur. Co, 11 N.Y.2d 310, 183 N.E.2d 667, 229 N.Y.S.2d
375 (1962) ; Board of Educ. v. Heckler Elec. Co., 7 N.Y.2d 476, 166 N.E.2d 666, 199 N.Y.S.2d
649 (1960); Board of Educ. v. Bernard Associates # 3, Inc., 11 App. Div. 2d 1038, 206
N.Y.S.2d 140 (1960) ; Motor Vehicle Acc. Indemnification Corp. v. Stein, 35 Misc. 2d 1007,
231 N.Y.S.2d 727 (Sup. Ct. 1962).
94 E.g, Moseley v. Electronic & Missile Facilities, Inc., 374 U.S. 167 (1963); Robert

Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 402 (2d Cir. 1959), cert, granted, 362
U.S. 909, petition for cert, dismissed per stipulation, 364 U.S. 801 (1960).
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antedates or postdates the contract which gives rise to the dispute,
defenses to the latter contract would be within the purview of the arbi
trator.95 Second, and more significant, is the situation where the arbi
tration agreement is part of the container contract, but the court can

sever them and thereby refer the disputes under the main contract to the
arbitrator. This concept of severability has roots deep in the law of arbi
tration ; it dates back to the common-law era when it was used to defeat
the arbitrator.96 It was the basis for the far-reaching Lawrence decision.97

Finally, the court's controls over preliminary matters can be bypassed
if the party to whom a preliminary defense is available can be considered
to have affirmed the agreement.98
Thus, judicial control over both preliminary matters and review has

become increasingly limited, with a "vicious circle" effect. The court

can easily defer to the arbitrator's judgment on the preliminary issue,
saving for itself the power to vacate the award.99 True, the court can

95 6A Corbin, Contracts � 1444A (1962 ed.).
96 See, e.g., Hamilton v. Home Ins. Co, 137 U.S. 370 (1890).
97 271 F.2d at 410.
98 In the controversy between Amerotron Corp. and Maxwell Shapiro Woolen Co,

a contract for the sale of cloth contained a broad arbitration clause. The buyer claimed

fraud in the inducement and brought a deceit action for damages in Massachusetts. The

Massachusetts court stayed the action while arbitration was pursued in New York without

the buyer's participation. The New York courts affirmed the award which favored the seller,
holding that the buyer, by filing the Massachusetts action, elected to recognize the contract.

Matter of Amerotron Corp, 3 App. Div. 2d 899, 162 N.Y.S.2d 214 (1957), afd mem.,

4 N.Y.2d 722, 148 N.E.2d 319, 171 N.Y.S.2d 111 (1958). Subsequently, judgment on the

pleadings was entered for the seller in Massachusetts. Amerotron Corp. v. Maxwell Shapiro
Woolen Co, 339 Mass. 252, 158 N.E.2d 875 (1959).
In Nelley v. Mayor & City Council, 224 Md. 1, 166 A.2d 234 (1960), arbitration of con

tractor's claim against the city resulted in denial of the claim. Contractor then brought an

action alleging that the city had concealed material facts. The action was disallowed since

contractor's participation in the arbitration proceeding was held to constitute an election

of remedy and thus affirmance of the contract.

However, in Wrap-Vertiser Corp. v. Plotnick, 3 N.Y.2d 17, 143 N.E.2d 366, 163 N.Y.S.2d

639 (1957), a contract for the exclusive distribution of a product provided for arbitration

of any question as to the validity, interpretation or performance of the contract. The dis

tributor sued for damages, alleging fraud in the inducement; he did not elect to rescind. The

manufacturer sought a stay of the proceedings pending arbitration. The court refused the

stay order and held that the issue of fraud should be determined first by the courts. Like

wise, in Royal Hair Pin Corp. v. Rieser Co, 218 N.Y.S.2d 773 (Sup. Ct. 1961), a party's
initiation of, and participation in, arbitration proceedings did not bar his subsequent action

for rescission of the contract for fraud in the inducement.
99 E.g., Layne-Minnesota Co. v. Regents of Univ. of Minn, 266 Minn. 284, 123 N.W.2d

371 (1963).



1965] Notes 1097

review whether the arbitrator acted outside of his authority as to these

preliminary issues,100 but the limited review and the settlement-inducing
effect of the initial determination make such court control illusory. The
three cases discussed above have served to diminish this control, and, for
the overburdened judge, the broad language of these opinions can be a

panacea.
Fortunately, a recent decision of the Supreme Court of the United

States involving the Miller Act101 seems to indicate that the Court might
not readily concede preliminary controls to the arbitrator. In Moseley v.

Electronic & Missile Facilities, Inc.,102 a government subcontract provided
for performance in Georgia and for arbitration of disputes in New York.
The subcontractor, alleging a fraudulent scheme on the part of the prime
contractor, sued for recovery and alternatively for rescission in a federal
district court in Georgia, the appropriate Miller Act jurisdiction. The

prime contractor moved to stay the suit pending arbitration; neither party,
however, sought to compel arbitration. The district court refused to

order the stay but was reversed by the court of appeals which, after
deciding that arbitration could be held under the Miller Act, cited
Lawrence and held that the subcontractor's allegation of fraud did not

specifically attack the arbitration clause.103
Without passing on the Miller Act question, the Supreme Court re

versed the court of appeals and remanded the case for a determination
of whether the contract had been fraudulently induced. The Court found
that the subcontractor was alleging a fraudulent scheme by which the
prime contractor intended to browbeat him into taking less than his
entire claim, and that the provision for arbitration in New York was a

part of this scheme.
Whether Moseley will halt the trend of recent decisions expanding

the power of the arbitrator over determinations of preliminary matters
of law, or whether it will be restricted to Miller Act situations where
the federal government assumes a protective role, is difficult to forecast.
The Court's opinion does, however, state that "under either the Miller
Act or the Arbitration Act it seems clear that the issue of fraud should
be first adjudicated before the rights of the parties under the subcon-

100 The court in Layne-Minnesota expressly recognized this control under the Uniform Act
when it gave the arbitrator the power to determine whether the dispute fell within the
arbitration clause. Id. at 291, 123 N.W.2d at 376-77.

101 49 Stat. 793 (193S), 40 U.S.C. �� 270(a)-(d) (1958), as amended, 40 U.S.C. �� 270
(b)-(c) (Supp. V, 1964).
102 374 U.S. 167 (1963).
103 Electronic & Missile Facilities, Inc. v. United States, 306 F.2d 554, 558 (5th Cir. 1962).
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tracts can be determined."104 It would appear tbat the decision indicates
at least a reluctance on the part of the Supreme Court to go as far as other
courts have gone in the area of commercial arbitration.

"Voluntarism"

The concept of freedom of contract is solidly entrenched in American
commercial jurisprudence. Nonetheless, an incipient recognition of

disparity in the bargaining positions of parties and of general fairness
is apparent.105 This notion transcends the traditional discretion of equity
courts to give relief from unconscionable bargains, a remedy which dates
back to the equity of redemption of the 1600's106 and which has recently ap
peared in Campbell Soup Co. v. Wentz.107 The term "contract of adhesion"
has entered everyday parlance.108 The standard-form contract is subjected
to severe scrutiny; limitations on the adherent's remedies and on the
dominant party's obligations are given short shrift.109 The Uniform Com
mercial Code, now law in a substantial number of jurisdictions, features

i�4 374 U.S. at 171.
105 Although the courts, with few exceptions, have been most sensitive to problems
presented by contracts resulting from gross disparity in buyer-seller bargaining posi
tions . . . they have endeavored thus far to avoid a drastic departure from age old
tenets of freedom of contract by adopting doctrines of strict construction, and notice
and knowledgeable assent by the buyer to the attempted exculpation of the seller.

Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 391, 161 A.2d 69, 87-88 (1960). See

generally Ehrenzweig, Adhesion Contracts in the Conflict of Laws, 53 Colum. L. Rev. 1072

(1953) ; Kessler, Contracts of Adhesion�Some Thoughts About Freedom of Contract, 43

Colum. L. Rev. 629 (1943).
106 E.g., Emanuel College v. Evans, 1 Ch. R. 19, 21 Eng. Rep. 494 (1625).
i�7 172 F.2d 80 (3d Cir. 1948), where the court refused specific performance of a contract

wherein the grower of carrots was to sell his crop to manufacturer, and refused to enjoin
the grower from selling to others. The court found objectionable contract provisions that

grower could not sell to others without purchaser's approval while the purchaser's per

formance was excused under certain conditions.
108 Originally coined as "contrat d'adhesion" in Salleilles, De la Declaration De Vo

lenti: 229 (1901), this term first appeared in the United States in Patterson, The Delivery

of a Life Insurance Policy, 33 Harv. L. Rev. 198, 222 (1919).
109 See, e.g., Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960),

where provisions in fine print on reverse side of standard-form automobile sale contract

which stated that there were no warranties in the sale except a warranty against defects in

material and workmanship, that the remedy for the breach of the warranty was limited

to replacement of defective parts only, and with the further conditions that the buyer

ship the auto at his expense to the factory within a certain period of use or time and that

the manufacturer agree to the existence of the defect, were held to be void as contrary

to public policy.
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the "unprecedented" section 2-302110 as well as other provisions which

suggest increasing recognition of bargaining positions.111
Arbitration being based on contract, it is presupposed that parties

have voluntarily assented to it as the means for settling their disputes.
Yet, many parties arbitrate without complete assent; some are brought
in via a "take-it-or-leave-it" bargaining provision or a standard-form
contract provision;112 and some nonsignatories are required to arbitrate
because of their relationship to the dispute.113
In those instances in which parties do not voluntarily enter into the

arbitration, there are obvious policy objections to requiring the non-

willing parties to give up their legal rights, for the doors to the courts

effectively close to all arbitrating parties upon execution of the arbitra
tion agreement. Awareness of this problem is apparent in Chief Justice
Warren's cryptic query: "Can any person, before any dispute has arisen,
agree to arbitrate all future disputes he may have and thereby lose his

right to go into Court to try his claim according to due process of law?"114
It is suggested that courts should consider the "voluntarism" of the

parties who are to be compelled to arbitrate. This can be done by con

sidering the arbitration agreement in relation to the contract which gives

110 Uniform Commercial Code � 2-302 (Unconscionable Contract or Clause) states:

(1) If the court as a matter of law finds the contract or any clause ... to have been
unconscionable at the time it was made the court may refuse to enforce the contract,
or it may enforce the remainder of the contract without the unconscionable clause, or it
may so limit the application of any unconscionable clause as to avoid any uncon

scionable result.
(2) When it is claimed or appears to the court that the contract or any clause thereof

may be unconscionable the parties shall be afforded a reasonable opportunity to present
evidence as to its commercial setting, purpose and effect to aid the court in making the
determination.
111 E.g., Uniform Commercial Code � 2-316 (Exclusion or Modification of Warranties) ;

� 2-719 (Contractual Modification or Limitation of Remedy).
112 E.g., uninsured motorist arbitration arises from a standard form contract. See

McLaughlin, Arbitration Under Uninsured Motorists Insurance, 46 Chicago B. Record 58
(1964).
113 E.g., Schilling v. Canadian Foreign S.S. Co., 190 F. Supp. 462 (S.D.N.Y. 1961) (trustee

of reorganization) ; Reif v. Williams Sportswear, Inc., 9 N.Y.2d 387, 174 N.E.2d 492, 214
N.Y.S.2d 395 (1961) (successor corporation merely alter ego of partnership) ; O'Connell
v. De Witt Conklin Organization, 15 App. Div. 2d 758, 224 N.Y.S.2d 301 (1962) (assignee) ;
Application of Clyde Fashions, 15 App. Div. 2d 482, 222 N.Y.S.2d 545 (1961) (signatory
daiming merely agent for disclosed principal) ; Joyce Research & Dev. Corp. v. Equi-Flow
Div, 31 Misc. 2d 952, 221 N.Y.S.2d 164 (Sup. Ct. 1961) (corporation merely alter ego of
individual) .

114 Moseley v. Electronic & Missile Facilities, Inc., 374 U.S. 167, 172-73 (1963) (con
curring opinion).
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rise to the dispute,115 the relationship of the parties to the arbitrators
and to the process generally,116 and the respective bargaining positions of
the parties.117
Lack of voluntarism of parties entering into the proceeding is not clearly

stated as a basis for refusing the arbitration or its award. Some cases,
however, point out avenues of approach to the problem and intimate
that lack of voluntarism might sometimes play a role in the court's
decision.

The dissent of Judge Clark in the court of appeals opinion in Wilko
v. Swan119 recognized the respective bargaining positions of the parties.
There a margin agreement for the purchase of stock contained an arbi
tration clause giving the broker the power to select the arbitrating body.
The margin agreement contained seventeen paragraphs of fine print on
a single page. After describing some of the other provisions of the agree

ment, Judge Clark said:

Here the intent of the contracting party having the superior bargaining power
is not concealed .... At the apex of this series of burdens placed upon the

investor there appears the arbitration requirement in issue. This is rather naturally
and obviously intended to secure an expert or business judgment. But here the

persons to give such judgment would naturally come from the . . . business

itself. Adjudication by such arbitrators may, indeed, provide a business solution

of the problem if that is the real desire; but it is surely not a way of assuring

116 The arbitration agreement can arise either prior or subsequent to the contract out

of which the dispute arises, or it can be a clause in the container contract. It is in this

latter situation where judicial supervision should be most extensive.
us There are varying degrees of familiarity with the arbitration process, agency or even

with the arbitrators personally. In the polar situations, the agent of one party has served

as the arbitrator. E.g., Nelley v. Mayor & City Council, 224 Md. 1, 166 A.2d 234 (I960).
H7 Several common relationships might be mentioned. First is the institutional arbitration

within the confines of the organized trade association. This arbitration is usually between

peers, almost always deals in fact questions, and is rooted in the concern to keep all dis

agreements within the group. On the other hand, different relationships exist where the out

sider deals with the established group and the condition precedent to doing business is to

submit all disputes to arbitration (although not necessarily with the group's own panel).

Akin to this relationship is the one suggested by Moseley in which the dependence of one

party upon the other is obvious. Fourth is the relationship between the Government and

its contractor in which arbitration is not only a condition of doing business, but the arbi

tration is conducted under the sovereign's own ground rules-even to the extent of the

Government's agent serving as arbitrator. Where, in the above instances, the arbitration

agreement arises as part of a standard-form container contract, the bargaining relationship

is even more rigid.
us 201 F.2d 439 (2d Cir.), rev'd, 346 U.S. 427 (1953).
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the customer that objective and sympathetic consideration of his claim which
is envisaged by the Securities Act.119

Although the decision of the court of appeals that the dispute in this
case was arbitrable was reversed by the Supreme Court,120 the reversal
was based on public policy grounds as expressed in the Securities Act.
However, most contracts containing arbitration clauses in which the
relationship between the parties is substantially similar to that in Wilko
are not governed by such statutes evidencing public policy, and absent
such a statute there is reason to believe that the Supreme Court would not
have reversed. Yet under the Wilko facts there was prima facie no mutual
assent to the arbitration clause.
In Moseley the respective bargaining positions of prime contractor and

subcontractor appear less than equal.121 The inclusion of the arbitration
clause providing for arbitration in New York City instead of litigation in
Georgia was at the insistence of the prime contractor. Of course, the
crucial issue was one of fraud, and the court of appeals found that there
had been no specific allegation that the arbitration clause itself had been
fraudulently induced.122 The Supreme Court viewed the allegation
differently:
In essence, petitioner [subcontractor] alleges that the subcontracts with him, as
well as other subcontractors were a fraudulent scheme to obtain a great amount
of work from petitioner and the other subcontractors without making payment
therefor and to "browbeat" petitioner and his subcontractors into accepting much
less than the value of their claims. One of the means used to effect such scheme
was alleged to be the insertion in the subcontracts of an arbitration clause re

quiring arbitration of disputes in New York.123

Thus, under the broad concept of fraud, the Court indicated that the
bargaining positions of parties to the arbitration might be relevant in
determining the effect of the agreement.

119 201 F.2d at 445. (Emphasis added.)
120 346 U.S. 427 (1953).
121 The prime contractor is in peculiarly favorable position to impose upon those who
would enter into subcontracts with him burdensome agreements as to arbitration Thenumber of subcontractors from which the prime contractor may choose is limited onlyby the scope of the industry, while would-be subcontractors must seek the nod of a
single prime contractor, who is in that respect a complete monopolist.

Electronic & Missile Facilities, Inc. v. United States, 306 F.2d 554, 559 (5th Cir. 1962) (dis
senting opinion).

122 Id. at 558.
123 Moseley v. Electronic & Missile Facilities, Inc., 374 U.S. 167, 171 (1963).
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Conclusion

It is submitted that the courts should assert a more positive attitude
toward modern commercial arbitration, principally by utilizing their
preliminary controls to insure that parties do not become involuntarily
ensnarled in the arbitral process.
Statutes specifically recognize the applicability of legal and equitable

contract principles to the agreement to arbitrate; but courts, more

through inaction than action, regard such agreements as essentially
different from the ordinary contract. Certainly when the arbitrator is
allowed to determine the issue of fraud, the application of legal or
equitable contract principles is not assured�for arbitrators are not

bound by the law as enforced by the courts.

Jalet's statement points out this new law of arbitration:

The law of arbitration seems to have begun as a part of the law of contracts.

In the earlier cases familiar contract principles were expounded (and are today)
�was there adequate consideration for the mutual promises to arbitrate? Had

there been a meeting of the minds? Was there a basis for rescission resulting
from undue influence, fraud, or mistake? To resolve these doubts recourse to

the courts was customarily had with respect to agreements to arbitrate just as

with other contracts. Today, however, arbitration seems to have outgrown the

limits of contract law as there has developed a distinct body of principles known

as "arbitration law."124

Moreover, where a party attempts to attack an arbitration agreement, he
is usually viewed by the courts, not as one who is asserting his rights,
but as one attempting to emasculate the speedy, inexpensive and in

formal remedy.125
Of the enforcement of agreements to arbitrate, it has been said that

"seldom is there even a question of due process . . . since it is not the

state that is deciding the issue, but individuals selected by the parties
as a result of mutual agreement."126 Implicit here is the assumption of

mutuality. Is there not a due process question, however, if in fact there

was no voluntary assent to the arbitration clause, or if the contract was

induced by fraud, or if the clause is interpreted more broadly than the

parties originally intended?
Professor Ehrenzweig has suggested:

124 jalet, Judicial Review of Arbitration: The Judicial Attitude, 45 Cornell L.Q. 519,

S2125%. ElHoss Eng'r & Transp. Co. v. American Independent Oil Co, 289 F.2d 346, 349

(2d Cir. 1960).
126 jalet, supra note 124, at 521-22.
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Perhaps a statutory rule in principle granting specific performance [of agree
ments to arbitrate future disputes], would be more generally acceptable if two

possibilities of judicial control were clearly safeguarded: The judge's power to

deny the validity of the agreement where unequal bargaining power or the use

of forms cast doubt on the existence of true consent; and secondly the judge's
freedom in interpreting the agreement to the effect that a change in circum
stances prior to referral was not intended to be covered by such consent.127

It is not proposed that arbitration be discarded or even severely
limited. If parties agree to arbitrate disputes, their intent should be
honored. But the courts must reexamine their attitudes toward the pro
ceeding so that in the process of its expanding use, traditionally honored

legal principles remain viable. Thorough utilization of power presently
available to review preliminary matters would insure more perfectly that
the remedy sought by one party was the remedy chosen by both.

UNION RACIAL DISCRIMINATION�Recent Developments Before
the NLRB and Their Implications Under Title VII of the

Civil Rights Act of 1964

Although labor unions have often been in the forefront of the fight
to ensure nonwhite workers equal opportunity, they have also often
been guilty of discriminatory practices. In 1961, the United States Com
mission on Civil Rights detailed examples of segregation and discrimina
tion in craft and industrial unions.1 Elimination of such discrimina
tion is difficult. Although the constitution of the AFL-CIO indicates that
one of its objectives is "to encourage all workers without regard to race,
creed, color, national origin, or ancestry to share the full benefits of
union organization,"2 enforcement of such a sentiment by the parent
organization is not so simple. As characterized by its president, George
Meany:
[T]he Federation is just what its name implies, it is a federation, and the
AFL-CIO is in a sense owned by the internationals, it is their organization, as

they are combined together.
Now, the only thing we can do is have the internationals, in other words,the owners of the Federation to say to one or two or three of their own group,

"Well, you get out, we don't want you here any longer."3
127 Eheenzweig, Conflict of Laws 155 (1959). (Emphasis added.)
1 U.S. Comm'n on Civil Rights, Report on Employment 127-51 (1961).2 AFL-CIO Const, as amended, art. II, � 4 (1961).
3 Hearings on Equal Employment Opportunity Before the Subcommittee on Employment
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Even in the absence of sanctions other than expulsion, the AFL-CIO
has made great strides in eliminating discrimination in its member organi
zations. As recently as 1940, twenty-three international unions maintained
a color barrier; today, no union retains such an absolute bar to admis
sion of nonwhites.4 However, many problems which should be eliminated
still occur at the local level. These problems involve barriers to union
membership or discrimination against Negroes who are union members.
This Note will analyze the steps toward solution of these problems

which have been taken by the National Labor Relations Board in its
recent decisions under the Labor Management Relations Act (Taft-
Hartley Act)5 and by Congress through the enactment of title VII of the
Civil Rights Act of 1964.6 The problems left unresolved will also be

treated, and recommendations for resolution proposed.

The Board Decisions

Although the Supreme Court has made it clear, in the 1944 decision of
Steele v. Louisville & N.R.R.,7 that with respect to labor organizations
covered by the provisions of the Railway Labor Act,8 "irrelevant and
invidious" discrimination based on race alone is impermissible, such a

duty of fair representation with respect to unions subject to the provisions
of the Taft-Hartley Act is less firmly entrenched. In Steele, the Supreme
Court established the duty of fair representation with respect to the Rail

way Labor Act in the following terms:

So long as a labor union assumes to act as the statutory representative of a craft,
it cannot rightly refuse to perform the duty, which is inseparable from the

power of representation conferred upon it, to represent the entire membership
of the craft. While the statute does not deny to such a bargaining labor organi
zation the right to determine eligibility to its membership, it does require the

union, in collective bargaining and in making contracts with the carrier, to

represent non-union or minority union members of the craft without hostile

discrimination, fairly, impartially, and in good faith.9

The Steele "duty of fair representation" was applied to union repre-

and Manpower of the Senate Committee on Labor and Public Welfare, 88th Cong, 1st Sess.

158 (1963).
* Id. at 159.
5 61 Stat. 136 (1947), 29 U.S.C. � 141 (1958).
6 78 Stat. 258, 42 U.S.CA. � 2000a (1964).
7 323 U.S. 192 (1944).
8 44 Stat. 577 (1927), 45 U.S.C. � 151 (1958).
9 323 U.S. at 204.
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sentation under the Taft-Hartley Act in Ford Motor Co. v. Huffman,10
where the Supreme Court stated:

That the authority of bargaining representatives, however, is not absolute is
recognized in Steele ... in connection with comparable provisions of the Railway
Labor Act. Their statutory obligation to represent all members of an appro
priate unit requires them to make an honest effort to serve the interests of all
those members, without hostility to any.11

The "comparable provisions" read together by the Court to arrive at such
a duty were section 712 and section 9(a).13 The duty of fair representa
tion has also been noted in dictum in cases under the Railway Labor
Act,14 recognized obliquely by the Supreme Court15 and discussed by
commentators.16

Since no remedial measures arise from reading together sections 7 and
9 of the Taft-Hartley Act, what is the power of the NLRB to assure that
the duty of fair representation is not breached by union practices
of racial discrimination? In order for the Board to offer an effective
remedy, it must find that the union has committed an unfair labor prac
tice under some provision of Section 8(b) of the Taft-Hartley Act. In
four recent cases, the Board has enunciated an approach which is neither

unanimously accepted nor unassailable.

10 345 U.S. 330 (1953).
11 Id. at 337.
12 Labor Management Relations Act � 7, 61 Stat. 140 (1947), 29 U.S.C. � 157 (1958) :

"Employees shall have the right to self-organization, to form, join, or assist labor organiza
tions, to bargain collectively through representatives of their own choosing . . . ."

13 Labor Management Relations Act � 9(a), 61 Stat. 143 (1947), 29 U.S.C. � 159(a)
(1958):
Representatives designated or selected for the purposes of collective bargaining by
the majority of the employees in a unit appropriate for such purposes, shall be the
exclusive representatives of all the employees in such unit for the purposes of collective
bargaining in respect to rates of pay, wages, hours of employment, or other condi
tions of employment ....
14 E.g., Conley v. Gibson, 355 XJS. 41 (1957) ; Graham v. Brotherhood of Locomotive

Firemen & Enginemen, 338 VS. 232 (1949) ; Tunstall v. Brotherhood of Locomotive Fire
men & Enginemen, 323 U.S. 210 (1944) ; Thompson v. Brotherhood of Sleeping Car Porters,
316 F.2d 191 (4th Cir. 1963); Hosteller v. Brotherhood of R.R. Trainmen, 287 F.2d
457 (4th Cir. 1961), cert, denied, 368 U.S. 955 (1962).

15 See Syres v. Oil Workers Union, 350 U.S. 892, reversing per curiam 223 F.2d 739 (5th
Cir. 1955).

16 See generally Cox, The Duty of Fair Representation, 2 Vnx. L. Rev. 151 (1957) ;

Sovern, Racial Discrimination and the National Labor Relations Act: The Brave New World
of Miranda, in N.Y.U. Sixteenth Annual Conference on Labor 3 (1963) ; Sovern, The
National Labor Relations Act and Racial Discrimination, 62 Colum. L. Rev. 563 (1962);
Comment, 112 U. Pa. L. Rev. 711 (1964) ; Note, 42 Texas L. Rev. 917 (1964).
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The controversy among the members of the NLRB centers around the
extent to which sections 7, 9, and 8(b)(1)(A)17 are interrelated. All
members agree that section 9 of the act charges a union with the obligation
to represent all members fairly.18 The dispute arises as to whether that

obligation becomes a section 7 right of union members�whether the right
to bargain collectively can be interpreted as a right to be represented
fairly. Unless freedom from discrimination is a section 7 right, it cannot
be protected under section 8(b)(1)(A) from union coercion. The con

troversy, therefore, is one of statutory interpretation.
The Board entered the area of racial discrimination in 1962, with the

Miranda Fuel Co. decision,19 a case which itself was devoid of racial issues.
In Miranda, a driver who, with the employer's permission, had left on

summer lay-off two days early, was dropped at the union's insistence to

the bottom of the seniority roster. In a three-two decision, the Board

found the the union had violated both section 8(b)(1)(A) and section

8(b)(2).20 In finding the section 8(b)(1)(A) violation, the Board found

a duty of the union to represent fairly all members of the bargaining unit:

Viewing these mentioned obligations of a statutory representative in the

context of the "right" guaranteed employees by Section 7 of the Act "to bargain
collectively through representatives of their own choosing," we are of the

opinion that Section 7 thus gives employees the right to be free from unfair or

irrelevant or invidious treatment by their exclusive bargaining agent in matters

affecting their employment. This right of employees is a statutory limitation

on statutory bargaining representatives, and we conclude that Section 8(b)(1)
(A) of the Act accordingly prohibits labor organizations, when acting in a

statutory representative capacity, from taking action against any employee
upon considerations or classifications which are irrelevant, invidious, or unfair.2

The Board concluded that the union violated section 8(b)(2) "when,
17 Labor Management Relations Act �� 7, 8(b) (1) (A), 9, 61 Stat. 140-46 (1947), 29 U.S.C.

�� 1S7, 158(b)(1)(A), 159 (1958). Section 8(b)(1)(A) provides in part:
It shall be an unfair labor practice for a labor organization or its agents . to

restrain or coerce . . . employees in the exercise of the rights guaranteed in section 7:

Provided, That this paragraph shall not impair the right of a labor organization to

prescribe its own rules with respect to the acquisition or retention of membership

is See Miranda Fuel Co, 140 N.L.R.B. 181 (1962), enforcement denied, 326 F.2d 172

(1963).
i� Supra note 18.
20 Labor Management Relations Act �� 8(b)(1)(A), 8(b)(2), 61 Stat. 141 (1947), 29

U.S.C. �� 158(b)(1)(A), 158(b)(2) (1958). Section 8(b)(2) provides:
It shall be an unfair labor practice for a labor organization or its agents to cause or

attempt to cause an employer to discriminate against an employee in violation oi

subsection (a)(3) or to discriminate against an employee with respect to whom mem

bership in such organization has been denied ....
21 140 N.L.R.B. at 185.
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for arbitrary or irrelevant reasons ... the union . . . [caused the em

ployer] to derogate the employment status of an employee," and such

conduct had the "foreseeable result" of encouraging union membership.22
Chairman McCulloch and Member Fanning dissented. They agreed

that section 9 of the act charged a union with the obligation of representing
all employees fairly, but denied that such an obligation was included as

a right under section 7 or an unfair labor practice under section 8(b) :

Even assuming arguendo that the Section 9 duty of fair representation can be
read into Section 7, it does not follow that the prohibitory provisions of Section

8(a)(1) or 8(b)(1)(A), or even all the provisions of Section 8, provide a

remedy for all incursions upon those rights, or make the Board the exclusive

guardian of those rights.23

With respect to the section 8(b)(2) violation, the dissenters argued that
there was no showing that the union had an "actual motive" of en

couraging membership in the union.24
The position of the Board was deemed unacceptable to the Second

Circuit, which denied enforcement of the order.25 Judge Medina, writing
for the court, adopted and reiterated the position of the minority of the
Board:

The machinery of the Board and the remedies applied in the enforcement of
findings of unfair labor practices, as defined in the Act, are not suited to the
task of deciding general questions of private wrongs, unrelated to union ac

tivities, suffered by employees as a result of tortious conduct by either em

ployers or labor unions.26

The Board's first case which actually involved racial discrimination
was Metal Workers Union (Hughes Tool Co.),27 decided in July 1964,
involving two local unions (one white, one Negro) which had been certi
fied as the joint bargaining representatives. Shortly after certification,
the employer and the white local (but not the Negro local) entered into
a contract which continued preexisting racially discriminatory employ
ment practices. Thereafter, a Negro employee bid for a job which was

open only to white applicants. The employer refused to discuss the
grievance with the grievance committee of the Negro local, relying on
the contract provision which established the jobs for white employees
22 Id. at 186.
23 Id. at 200.
24 Id. at 196. Indeed, the dissenters refrained from pointing out the obvious fact that the

employee was already a member of the union.
25 NLRB v. Miranda Fuel Co, 326 F.2d 172 (1963).
26 Id. at 180.
27 147 N.L.R.B. No. 166 (July 1, 1964).
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only. The white local refused to entertain the grievance of the Negro
employee, relying on the union constitution which vested the Negro local
with exclusive handling of grievances of Negro employees.
The Board again divided three to two and adopted the report of the

trial examiner, who had relied on Miranda in finding a violation of section
8(b)(1)(A):
If a labor organization which is the exclusive representative declines to process
the grievance of a member of the unit, it has to that extent refused to represent
him, and hence it has restrained or coerced him in his exercise of his right to be
represented.

The trial examiner had also found a violation of section 8(b)(3):28
That section requires the statutory-bargaining representative to bargain col
lectively with an employer. The processing of grievances is, of course, a part
of the bargaining function. ... A refusal to process a grievance is, therefore,
a refusal to bargain. . . .

It may well be argued that the duty to bargain prescribed by Section 8(b)(3)
is a duty the union owes to employers, not to employees in the unit. But nothing
in the statutory language requires such a limitation on the union's duty; cer

tainly the employer's corresponding duty runs both to the union and to the

employee in the unit. . . . Since, as is well settled, the majority union has a

statutory obligation to represent all employees in the unit fairly in collective

bargaining, I find that a breach of that duty is a breach of the duty to bargain.

Additionally, the trial examiner found that the union had violated section

8(b)(2) by withholding from the Negro applicant benefits "which would
have been given to him had he been eligible for membership" in the all-

white local.
The Board majority adopted the findings and recommendations of the

trial examiner intact, and rescinded certification of the joint locals, as

well as issuing a cease and desist order. McCulloch and Fanning concurred
in the rescission of certification and also found a violation of section

8(b)(1)(A), turning the latter decision on the fact that the refusal to

represent the employee in his grievance was because of his nonmembership
in the all-white local and was predicated upon a consideration specifically
condemned by the act. However, they specifically disavowed any reliance

on the duty of fair representation in arriving at their conclusion, and re

affirmed their previous dissent in Miranda. McCulloch and Fanning also

denied the findings of violations of sections 8(b)(2) and 8(b)(3) on

28 Labor Management Relations Act � 8(b)(3), 61 Stat. 141 (1947), 29 U.S.C. � 158(b)

(3) (1958): "It shall be an unfair labor practice for a labor organization or its agents to

refuse to bargain collectively with an employer, provided it is the representative of his

employees subject to the provisions of section 9(a) ... ."
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the grounds that the issues had not been fully litigated at the hearing, and
that the findings were made on the charging party's motion to amend the

pleadings over the objection of respondent.
The next decision of the Board in this area came in September 1964

in Local 1367, Int'l Longshoremen's Ass'n (Galveston Maritime Ass'n).20
This case, like Hughes Tool, involved all-white and all-Negro locals,
and a contract which discriminated in favor of the all-white local. The
contract provided a 75-25 per cent distribution of work in favor of the
white local, and also precluded assignment of a white gang and a Negro
gang to work side by side in the same hatch.
The Board unanimously held that the white local had violated section

8(b)(2) by requiring the employer association to maintain racially
discriminatory hiring practices. The majority of the Board (Members Lee-
dom, Brown and Jenkins) also specifically relied on Miranda to bolster its

finding. Similarly, the majority relied on its rationale in Hughes Tool to
find a violation of section 8(b)(1) (A) , and a violation of section 8(b)(3).
McCulloch and Fanning again denied the applicability of the duty of

fair representation as described in Miranda and Hughes Tool. Relying on

their dissent in Hughes Tool, they did not find a violation of section
8(b) (3), and found the violation of section 8(b) (1) (A) only as a deriva
tive of the independently established violation of section 8(b)(2).
The most recent case of racial discrimination handled by the Board

is Local 12, United Rubber Workers (Business League of Gadsden),30
decided in December 1964. Here, as opposed to Hughes Tool and Galves
ton Maritime, there was only one union, which represented both whites
and Negroes. The company and the union construed the contracts as per
mitting racial job discrimination and racial seniority rosters, and the union
refused to process grievances based on the racial seniority rosters. Relying
on Hughes Tool and Galveston Maritime, the Leedom-Brown-Jenkins ma
jority again found violations of sections 8(b)(1)(A), 8(b)(2) and
8(b) (3). The majority also reinforced its holding from the legislative his
tory of the Civil Rights Act of 1964, noting that the Senate rejected a

proposed amendment which would have vested exclusive jurisdiction in
such matters in the Equal Employment Opportunity Commission.
McCulloch and Fanning dissented. Unlike Hughes Tool and Galves

ton Maritime, this case found them unable to find any violations of section
8(b). Instead, they relied, as they did in part in the two prior cases, uponthe power to revoke certification:

148 N.L.R.B. No. 44 (Sept. 11, 1964).
ISO N.L.R.B. No. 18 (Dec. IS, 1964).
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Whatever the reason for violation of the duty of fair representation�member
ship, race, color, religion, political affiliation, or any other arbitrary or invidious
factor�and without regard to whether such conduct constitutes an unfair labor
practice under 8(b), we would consider breach of that duty sufficient reason to
revoke a representative's certification.
But simply because breach of that duty provides reason for revoking a certi

fication does not mean that it also provides a sufficient basis for finding a violation
of 8(b)(1)(A). The duty of fair representation derives from Section 9 and in
our view was never contemplated by Congress as one that might fall within the
compass of Section 7 to which 8(b)(1)(A) is specifically and solely tied. We
must apply the statute according to its legislative intent, and we have no warrant
to stretch the reach of 8(b)(1)(A) beyond that intent. This is particularly true
with respect to the matter involved here since Congress has already seen fit to
legislate in the area of union racial discrimination through a separate statute
rather than through amendments to ours.

In holding that the union violated section 8(b)(3) by practicing ra

cial discrimination, the majority of the Board extended the duty to bar
gain, which the union owes to the employer, to the individual employee
as well. This position is difficult to support by the statutory language
which makes it an unfair practice for a union "to refuse to bargain col

lectively with an employer . . . ."31 Furthermore, the legislative history of
the Taft-Hartley Act makes it plain that Congress intended the section
to be the converse of the employer's duty to bargain with the union.32
In finding violations of section 8(b)(2), the Board's majority also

seems to contravene the language of the statute, which makes it an unfair

practice to coerce an employer to violate section 8(a)(3). That section
makes it unfair for an employer "by discrimination in regard to hire or

tenure of employment or any term or condition of employment to en

courage or discourage membership in any labor organization . . . ."33 It
is incongruous to find an employer guilty of "encouraging" an employee to

join a union to which he already belongs.34 It is even more absurd to

hold the employer guilty of "encouraging" an employee to join a union

31 Labor Management Relations Act � 8(b)(3), 61 Stat. 141 (1947), 29 U.S.C. � 138(b)

(3) (1958). (Emphasis added.)
32 S. Rep. No. 105, 80th Cong, 1st Sess. 22 (1947), 1 Legislative History of the Labor

Management Relations Act 407, 428 (1948) ; H.R. Conf. Rep. No. 510, 80th Cong, 1st

Sess. 43 (1947), 1 Legislative History of the Labor Management Relations Act 505,

547 (1948) ; 93 Cong. Rec 3837-38 (1947), 2 Legislative History of the Labor Manage

ment Relations Act 1012 (1948); 93 Cong. Rec A2251-52 (1947), 2 Legislative History

of the Labor Management Relations Act 1524 (1948).
33 Labor Management Relations Act � 8(a)(3), 61 Stat. 140-41 (1947), 29 U.S.C.

� 158(a)(3) (1958).
3* For a full discussion and critique of the Board's reasoning in finding � 8(a)(3) and

� 8(b)(2) violations see Comment, 32 U. Cm. L. Rev. 124 (1964).
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which will not accept him. It would seem that the union violates section

8(b)(2) only when it has denied membership to a Negro applicant, as
was the case in Galveston Maritime. Moreover, it is interesting to note

that in each of the four cases the union successfully "coerced" the em

ployer to discriminate, yet only in Miranda (which did not involve racial

discrimination) did the Board find a violation of section 8(a)(3). It
would seem that, having found violations of section 8(b)(2), the Board

majority should have been consistent and found corresponding violations
of section 8(a)(3).35
With regard to the violations of section 8(b)(1)(A), it has been the

consistent position of Chairman McCulloch and Member Fanning that
discrimination by a union against one of its members solely on the basis of
race is not in itself an unfair labor practice within the meaning of section

8(b), although such discrimination may incidentally violate one or more

of the subsections. On the other hand, it is the position of the majority
members of the Board that the section 9 duty of a union to represent fairly
all members of the bargaining unit is inherent in the section 7 right of
the employees to bargain collectively through representatives of their
own choosing. Under this theory, the right to be represented fairly is pro
tected and enforceable through section 8(b) (1) (A).
It is difficult to see how the majority's involved rationale for the appli

cation of section 8(b)(1)(A) in situations of union discrimination can

stand close scrutiny. The Supreme Court, in Labor Bd. v. Drivers
Local Union36 was called upon to decide whether peaceful picketing by a

nonrepresentative union to compel employer recognition constituted a

section 8(b)(1)(A) violation. The Court held that section 8(b)(1)(A)
was to be interpreted very narrowly, as "a grant of power to the Board
limited to authority to proceed against union tactics involving violence,
intimidation, and reprisal or threats thereof�conduct involving more

than the general pressures upon persons employed by the affected em

ployer implicit in economic strikes."37 This decision involved the right
of a union to strike, an economic weapon traditionally conceded to be
within the scope of permissible union activities, which therefore may
have led the Court to interpret the Board's authority under section 8(b)
(1)(A) more narrowly than if some other activity had been involved.

35 It may be argued that the General Counsel's complaints did not allege violations of
� 8(a)(3) and that therefore the Board was precluded from finding them. Such a technicality
was, however, no bar to the Board in finding �� 8(b) (2) and (3) violations in Hughes Tool.

36 362 U.S. 274 (1960).
37 Id. at 290.
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"[Section] 13 is a command of Congress to the courts to resolve doubts
and ambiguities in favor of the interpretation of � 8(b)(1)(A) which

safeguards the right to strike as understood prior to the passage of the
Taft-Hartley Act."38
However, a reading of the legislative history of the LMRA bears out

the Court's interpretation of the section as intended to be limited to "un
ion tactics involving violence, intimidation, and reprisal or threats
thereof." H.R. 3020, as it passed the House of Representatives on April 18,
1947, included not only a provision similar to the section 8(b)(1)(A)
which was finally enacted, but also a section making it an unfair labor

practice for an employee or representative of a labor union or employer
"by intimidating practices, to interfere with the exercise by employees
of rights guaranteed in section 7."39 The committee report accom

panying the bill noted that

there is included in this provision a qualification which is not found in the cor

responding paragraph covering employers�namely, that the interference pro
scribed is interference by intimidation. Although it is not intended to permit
representatives and their partisans and adherents to harass or abuse employees
into joining labor organizations or designating them as their bargaining represen

tatives, it is the purpose of the committee to make entirely certain that Congress
does not forbid representatives, by reasonable means, to persuade employees to

join the unions.40

The Senate bill, on the other hand, contained no provision against
union coercion of employees. Its only limitation upon union activity was

similar to the enacted section 8(b)(1)(B); it was made an unfair labor

practice for a labor organization "to interfere with, restrain, or coerce

an employer in the selection of his representatives for the purposes of

collective bargaining or the adjustment of grievances."41 Senator Taft

and several other committee members felt that while the reported bill

made commendable changes in the existing law, it did not go far enough.

The bill as reported is a substantial step forward in correcting many injustices,
imposing responsibilities on unions, improving procedures in mediation and

collective bargaining, and placing relations between employers and employees
on a more equal basis. However, we feel that certain definite evils are not

covered at all, or covered inadequately .... In order to correct these deficiencies,

it is our intention ... to offer our support on the Senate floor ....

3� 1 Legislative History of the Labor Management Relations Act 158, 178-89 (1948).
4<> H.R. Rep. No. 245, 80th Cong., 1st Sess. 30 (1947), 1 Legislative History of the

Labor Management Relations Act 292, 321 (1948).
� S. 1126, 80th Cong., 1st Sess. 14 (1947), 1 Legislative History of the Labor man

agement Relations Act 99, 112 (1948).
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An amendment to make it an unfair labor practice for employees or unions

"to interfere with, or coerce, employees in the exercise of the rights guaranteed
in section 7" of the National Labor Relations Act. It is now an unfair labor

practice for employers to so interfere with, restrain, or coerce. Since this bill

establishes the principle of unfair labor practices on the part of unions, we can

see no reason whatever why they should not be subject to the same rules as

the employers. The committee heard many instances of union coercion of em

ployees such as that brought about by threats of reprisal against employees
and their families in the course of organizing campaigns; also direct interference

by mass picketing and other violence. Some of these acts are illegal under State
law, but we see no reason why they should not also constitute unfair labor

practices to be investigated by the National Labor Relations Board, and at least

deprive the violators of any protection furnished by the Wagner Act. We believe
that the freedom of the individual workman should be protected from duress by
the union as well as from duress by the employer.42

The provision envisioned by Senator Taft was approved by the Congress.
It became section 8(b)(1)(A) of the Labor-Management Relations Act
of 1947. It was a provision born out of stories of union violence and
nurtured by mass picketing and threats of reprisal. It appears to have been
as Umited in its original intent as the Supreme Court has interpreted it.

The Civil Rights Act of 1964
The problem of intra-union discrimination persists. Congress, in title

VII of the Civil Rights Act of 1964, created the Equal Employment Op
portunity Commission to deal with the problem.43 The relevant section
of the act provides :

SEC. 703(c) It shall be an unlawful employment practice for a labor organiza
tion�

(1) to exclude or to expel from its membership, or otherwise to discriminate
against, any individual because of bis race, color, religion, or national origin;
(2) to limit, segregate or classify its membership in any way which would

deprive or tend to deprive any individual of employment opportunities, or would
limit such employment opportunities or otherwise adversely affect his status as

an employee or as an applicant for employment, because of such individual's
race, color, religion, or national origin; or
(3) to cause or attempt to cause an employer to discriminate against an in

dividual in violation of this section.44

Under section 701(e) of the act a labor organization covered by the above
provisions is defined as "deemed to be engaged in an industry affecting
commerce" if the number of its members is 100 or more during the first

42 S. Rep. No. 10S, 80th Cong., 1st Sess. 50 (1947) (Supplemental views on S. 1126), 1
Legislative History of tee Labor Management Relations Act 407, 456 (1948).

43 Civil Rights Act of 1964, � 705(a), 78 Stat. 258, 42 U.S.C.A. � 2000e-4 (1964).
44 Civil Rights Act of 1964, � 703(c), 78 Stat. 255, 42 U.S.C.A. � 2000e-2(c) (1964).
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year after the effective date of the provision, 75 or more during the sec

ond year, 50 or more during the third year, and 25 or more thereafter.46
The EEOC, however, possesses no power to issue cease and desist

orders. It is limited to securing voluntary compliance from one charged
with an unlawful employment practice, and, failing this, its remedy is
to bring a civil action in federal court to prevent the continuation of such

practice.48
It is submitted that more than a conciliatory power is needed in this

area. Doubtless, many discriminatory practices can be corrected by
merely being "exposed to the light" and mediated by a federal agency.
However, racial discrimination in many areas is much more deep-seated
and invidious. An agency with mere conciliatory powers will be unable

to deal with it effectively. And when a civil action, with its attendant delay,
is the sole outcome of failure to cooperate with the EEOC, the power
to deal internally with such discriminatory practices is seriously handi

capped.
Congressional intent with respect to the powers and scope of authority

of the EEOC is difficult to define. Since title VII was inserted into the

act after hearings on the bill were concluded, there is little if any legis
lative history. Proposals introduced into Congress in 1963 had provided
for a Fair Employment Practices Commission (or a body of similar title)
with power to issue cease and desist orders, enforceable by the federal

courts.47 This power was reportedly excised from title VII due to the

feeling on the part of many members of the House Judiciary Committee

that a district court would provide a "fairer forum" for an employer or
labor union to establish innocence.48
Absence of detailed legislative history also blurs the jurisdictional

boundary line between NLRB and EEOC activities. As the Board major
ity noted in Business League of Gadsden, the Senate rejected an amend

ment to the Civil Rights Act of 1964 which would have made the EEOC

the exclusive forum for relief from discriminatory practices. But in

light of the circumstances and sentiments surrounding the Senate debate,
it cannot be said that the Board's jurisdiction over cases of union racial

discrimination is thus mandated.
The enactment of title VII, therefore, did not altogether obviate the

45 Civil Rights Act of 1964, � 701(e), 78 Stat. 253, 42 U.S.C.A. � 2000e (1964).
46 Civil Rights Act of 1964, � 707(b), 78 Stat. 261, 42 U.S.C.A. � 2000e-6 (1964).
47 See, e.g., S. 773, S. 1210, S. 1937, 88th Cong, 1st Sess. (1963).
48 See H.R. Rep. No. 914 (Part 2), 88th Cong., 2d Sess. 29 (1964) (additional views

on H.R. 7152).
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problem of racial discrimination in labor unions. The agency established
to deal with the problem was not given sufficient power to act effectively;
the Board's entry into the field has been effectuated by the strained read

ing of the Taft-Hartley Act of a precarious 3-2 majority, now made even

more precarious by the recent replacement of a majority member with an

"unknown quantity."
Congress should act to clear up the boundaries between the jurisdic

tional areas of the Board and the Commission. In addition, it should take
steps to ensure that there exist effective remedial measures to deal
with discriminatory practices. One solution would be an amendment to
title VII of the Civil Rights Act, including in the EEOC's powers issuance
of cease and desist orders, thus centralizing all matters concerning
racial discrimination by employer or union within a single agency
possessed of both conciliatory and remedial authority.
Alternatively, Congress should, by amendment of the Taft-Hartley

Act, delineate the NLRB's jurisdiction in this area as concurrent with that
of the EEOC. This could be done in either of two ways : Either discrimina
tion based on race could be explicitly made an unfair labor practice under
subsections 8(a) and 8(b), in language similar to that of title VII of the
Civil Rights Act; or freedom from discrimination based on race, etc.,
could be made a right of employees under section 7. If the latter proposal
were adopted, the Board's current position that section 8(b)(1)(A) is
violated when a union discriminates against members of a minority would
be vindicated. By making the right to fair representation a section 7
right, by clarifying the language which has caused difficulty to both court
and commentator, the Board could be clearly empowered to proceed
against labor organizations who discriminate against members and non-
members on the basis of race.

GOOD FAITH BARGAINING AND THE G.E. CASE�The NLRB
Views "Boulwareism" and Other Bargaining Practices

The General Electric Company engaged in collective bargaining with
the lnternational Union of Electrical Workers under a program known
as "Boulwareism."1 The essential feature of this program is a "firm and
fair offer"2 coupled with a massive employer-employee communications

1 See generally Note, "Boulwareism": Legality and Effect, 76 Harv. L. Rev. 807 (1963)Under this bargaining method, General Electric first engages in extensive year-round
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program.3 The National Labor Relations Board held that General Electric
did not bargain in good faith and violated Sections 8(a) (S)4 and 8(a) (l)5
of the National Labor Relations Act as evidenced by: (1) its failure to

tender wage information requested by the union; (2) its attempts to

deal directly with local unions on matters subject to national negotiations;
(3) its presentation of certain proposals on a take-it-or-leave-it basis; and
(4) its overall bargaining approach which included communications to

employees and conduct at negotiations that were calculated to disparage
the union and impose the terms of its firm, fair offer.6

Good Faith

Section 8(a)(5) of the National Labor Relations Act requires an em

ployer "to bargain collectively with the representatives of his employees."7
Section 8(d) defines the duty to bargain collectively as "the performance
of the mutual obligation of the employer and representative of the em

ployees to meet at reasonable times and confer in good faith with respect
to wages, hours, and other terms and conditions of employment . . . ."8

General Elec. Co. was decided entirely upon the basis of a failure of the

employer to bargain in "good faith" with the IUE. There were no findings
of per se violations of the act,9 but rather four activities of the employer

fact-finding research. On the basis of the data collected, it determines what is right

and then makes an offer which supposedly includes all benefits that have been found

warranted under the circumstances. Nothing is held back for later trading or compromising.

Once the offer is made, General Electric will change its position only when new ^formation

or a significant change in existing circumstances indicates that its original offer fell short

of being "right." Yet it is this willingness to change the offer, slight as it may be, tha

distinguishes the General Electric approach from illegal take-it-or-leave-it bargaining^ General
Elec. Co., Nos. 2-CA-7581-1, -2, -4, 2-CA-7864, Intermediate Report of Trial Examiner

7 (April 1, 1963) [hereinafter cited as Trial Examiner Report].
3 See pp. 1129-31 infra.
4 49 Stat. 453 (1935), 29 U.S.C. � 158(a)(5) (1958).
5 49 Stat. 452 (1935), 29 U.S.C. � 158(a)(1) (1958).
6 General Elec. Co., 150 N.L.R.B. No. 36 (Dec. 16, 1964).. Member Jenkins concurred,

Member Leedom dissented in part.
7 49 Stat. 453 (1935), 29 U.S.C. � 158(a)(5) (1958).
8 Added by 61 Stat. 142 (1947), 29 U.S.C. � 158(d) (1958).
9 See generally Cox, The Duty To Bargain in Good Faith, 71 Harv. L. Rev. 1401 1422-28

(1958)- Duvin, The Duty To Bargain; Law in Search of Policy, 64 Colum^L. Rev. 248,

6-86 '(1964) Feinsinger, The National Labor Relations Act and Collective Bargaining, 57

Mich. L. Rev. 807, 812-26 (1959); Humphrey, The Duty To Bargain, 16 Ohio St. LJ.

^lo^a)"25.^1 [General Electric's] failure timely to furnish certain information requested

by the Union during contract negotiations.
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were considered cumulatively as providing sufficient evidence of a failure
to bargain in good faith.
The duty of "good faith" in bargaining11 is nowhere denned by statute

and only in general terms by the cases.12 This is necessarily so,13 for the
definition must be of the state of mind14 of a given individual or individuals

(b) . . . [General Electric's] attempts, while engaged in national negotiations with the
Union, to deal separately with Locals on matters which were properly the subject of
national negotiations, and its solicitations of Locals separately to abandon or

refrain from supporting the strike.
(c) . . . [General Electric's] presentation of its personal accident insurance proposal

to the Union on a take-it-or-leave-it basis.
(d) . . . [General Electric's] overall approach to and conduct of bargaining.

General Electric Co, 150 N.L.R.B. No. 36 (Dec. 16, 1964).
11 See generally Cox, supra note 9 ; Duvin, supra note 9 ; Feinsinger, supra note 9 ; Fleming,

The Duty To Bargain in Good Faith, 47 Va. L. Rev. 988 (1961) ; Smith, The Evolution of
the "Duty To Bargain" Concept in American Law, 39 Mich. L. Rev. 1065 (1941).

12 E.g., "[T]o confer and negotiate sincerely with the representatives of its em

ployees. . . . [T]o do so with an open mind and a sincere desire to reach an agreement
in a spirit of amity and cooperation." NLRB v. Reed & Prince Mfg. Co, 118 F.2d 874,
885 (1st Cir.), cert, denied, 313 U.S. 595 (1941); "[T]o participate actively in the delib
erations so as to indicate a present intention to find a basis for agreement, and a sincere
effort must be made to reach a common ground." NLRB v. Montgomery Ward & Co, 133
F.2d 676, 686 (9th Cir. 1943); "[T]o enter into discussion with an open and fair
mind, and a sincere purpose to find a basis of agreement . . . ." Globe Cotton Mills

y. NLRB, 103 F.2d 91, 94 (Sth Cir. 1942) ; "Collective bargaining requires that the parties
involved deal with each other with an open and fair mind and sincerely endeavor to
overcome obstacles or difficulties existing between employer and the employees to the end
that the employment relations may be stabilized and obstruction to the free flow of com
merce prevented." NLRB v. Boss Mfg. Co, 118 F.2d 187, 189 (7th Cir. 1941)-.

13 While affirmative formulations of the duty to bargain in good faith must be loosely
expressed, it has been argued that formulations of the meaning of "bad faith" can be
more precise. Cox contends that defining bad faith as a "desire not to reach an agree
ment with the union" as was done in NLRB v. Reed & Prince Mfg. Co., 205 F.2d
131, 134 (1st Cir.), cert, denied, 346 U.S. 887 (1953), "avoids most of the difficulties
inherent in earlier efforts to define good faith because it contains no suggestion that a
negotiator must put reaching an agreement ahead of maintaining his position concerning
substantive terms and conditions of employment. It also solves the chief problem to which
the problem of good faith was initially directed, for it separates the employers who are
seeking to talk a union to death from those who are merely stubborn negotiators exer
cising their fuU bargaining power." Cox, supra note 9, at 1417. The negative approach has
been taken by a number of courts. See, e.g., cases cited at 71 Harv. L. Rev. 1417 n.57
(1958). It is approved by Cox as an escape from the "antinomy" of policies underlyingthe act: one encouraging collective bargaining agreements and the other allowing completefreedom as to substantive terms. Cox, supra note 9, at 1416-18. It should be noted thatthe per se doctrine consists of negative delineations of the boundaries of good faith in theform of conclusive presumptions.
14 For a penetrating analysis of the law's quest to determine the state of a man's mindsee Culombe v. Connecticut, 367 U.S. 568 (1961) (Frankfurter, J.).



1118 The Georgetown Law Journal [Vol. 53: p. 11 IS

during a specific period of time, and a close-fitting formulation for any
one case must be inadequate for any other. Any attempted definition must
also be constantly in flux for it is to some extent responsive to changes
in conditions and opinion.15 The trial examiner's formulation, which

presumably underlies the holding in the instant case, appears to be a syn
thesis of prior court and Board decisions.16

The Refusal To Provide Pension and Insurance Cost Information

By finding evidence of bad faith17 in General Electric's failure to

furnish pension and insurance information,18 the Board reaffirmed its

15 Cox, supra note 9, at 1437.
16 Good faith requires parties to negotiation not only to have a sincere desire to

reach agreement, but also to make an earnest effort to reach common ground through
the processes of collective bargaining. The latter requirement does not mean that

an employer (or union) must yield its freedom to reject proposals or to refrain from

making concessions unacceptable to him. But it does mean, inter alia, that the ne

gotiating parties must approach the bargaining table with a mind accessible to

persuasion; that they must follow procedures increasing the prospects of a negotiated
agreement; that they must regard all proper issues before them as issues to be resolved

through the processes and procedures of collective bargaining; that they must be

willing "to discuss freely and fully their respective claims and demands, and, when

these are opposed to justify them on reason"; and that they must be willing at least

to consider and explore with an open mind compromise proposals or other possible
solutions of their differences in an effort to find a mutually satisfactory basis for

agreement.
Trial Examiner Report 86. (Footnotes omitted.)
" Although early cases viewed the refusal to furnish data solely as evidence tending

to show bad faith, see NLRB v. Truitt Mfg. Co., 351 U.S. 149 (1956); NLRB v.

Stanislaus Implement & Hardware Co., 226 F.2d 377 (9th Cir. 1955), subsequent Su

preme Court decisions indicated tacit approval of a per se doctrine in this area, see

NLRB v. Kate, 369 U.S. 736 (1962); NLRB v. F. W. Woolworth Co, 352 U.S. 938

(per curiam), reversing 235 F.2d 319 (9th Cir. 1956). Recent cases have adopted the

per se rationale. See NLRB v. Fitzgerald Mills Corp., 313 F.2d 260 (2d Cir.), cert, denied,

375 U.S. 834 (1963); Employer's Ass'n of Bldg. Fabricators, 149 N.L.R.B. No. 48

(Oct. 30, 1964). Commentators have approved since the good faith standard does not

provide an adequate solution for cases of this type. See Cox, supra note 9, at 1427;

Duvin, supra note 9, at 279. But see Feinsinger, supra note 9, at 821.

18 Generally the employer is duty bound to provide the union, upon sufficient demand,

Westinghouse Elec. Supply Co. v. NLRB, 196 F.2d 1012 (3d Cir. 1952), with information

necessary and relevant to its intelligent functioning as a bargaining representative. See

NLRB v. John S. Swift Co, 277 F.2d 641 (7th Cir. 1960), enforcing 124 N.L.R.B. 394

(1959)- NLRB v. Whitin Mach. Works, 217 F.2d 593 (4th Cir. 1954), cert, denied, 349

US 90*5 (1955); Dixie Mfg. Co, 79 N.L.R.B. 645 (1948), enforced, 180 F.2d 173 (6th

Cir 1950). The employer must also provide sufficient information to enable the union to

discuss the bargaining issues raised by the employer and adequate information to enable

the union to administer the collective agreement. See Duvin, supra note 9, at 283; ton-

singer supra note 9, at 818. The information desired is usually of the kind that is par-
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belief in the pervasiveness of "wage information."19 Historically, this term
of art, encompassing the statutory phrase "wages, hours, and other terms
and conditions of employment,"20 has been contrasted with "financial
information"21 for purposes of categorizing the myriad of data requests.
The differentiation also has efficacy in the determination of relevancy, a
condition precedent to the duty of disclosure, since wage information is

ticularly inaccessible to the union. See NLRB v. Item Co., 220 F.2d 956 (5th Cir.), cert.

denied, 350 U.S. 836 (1955); Montgomery Ward & Co., 39 N.L.R.B. 229 (1942). But

see General Controls Co, 88 N.L.R.B. 1341 (1950), to the effect that the fact that other

sources of information are available to the union is no defense. The duty of disclosure
must be performed with reasonable promptness, Partee Flooring Mill, 107 N.L.R.B. 1177

(1954); Reed & Prince Mfg. Co, 96 N.L.R.B. 850 (1951), enforced, 205 F.2d 131 (1st
Cir.), cert, denied, 346 U.S. 887 (1953), and in such a manner as not to impede the bar

gaining process, B. F. Goodrich Co, 89 N.L.R.B. 1151 (1950) ; Cincinnati Steel Castings
Co, 86 N.L.R.B. 592 (1949).

19 The following data have been held to be within the meaning of wage information:

(1) names, wage rates and classifications of employees, NLRB v. F. W. Woolworth Co.,
352 U. S. 938 (per curiam), reversing 235 F.2d 319 (9th Cir. 1956); NLRB v. Fitzgerald
Mills Corp, 313 F.2d 260 (2d Cir.), cert, denied, 375 U.S. 834 (1963); NLRB v. Yawman
& Erbe Mfg. Co, 187 F.2d 947 (2d Cir. 1951) ; Aluminum Ore Co. v. NLRB, 131 F.2d
485 (7th Cir. 1942); Sherman-Williams Co, 34 N.L.R.B. 651 (1941), enforced, 130 F.2d
255 (3d Cir. 1942) ; (2) piece work rates, Skyland Hosiery Mills, 108 N.L.R.B. 1600

(1954); Vanette Hosiery Mills, 80 N.L.R.B. 1116 (1948), enforced, 179 F.2d 504 (5th
Cir. 1950); (3) merit increase data, Taylor Forge & Pipe Works v. NLRB, 234 F.2d
227 (7th Cir.), cert, denied, 352 U.S. 942 (1956); Boston Herald-Traveler Corp. v.

NLRB, 223 F.2d 58 (1st Cir. 1955) ; NLRB v. J. H. Allison & Co, 165 F.2d 766 (6th
Cir.), cert, denied, 335 U.S. 814 (1948) ; Montgomery Ward & Co, 90 N.L.R.B. 1244 (1950) ;
(4) seniority information, New Britain Mach. Co, 105 N.L.R.B. 646 (1953), enforced,
210 F.2d 61 (2d Cir. 1954) ; Reed & Prince Mfg. Co, supra note 18; (5) bases of incentive
wage plans, Clinton Foods, Inc., 112 N.L.R.B. 239 (1955); Dixie Mfg. Co, supra note 18;
(6) fringe benefits information, NLRB v. Fitzgerald Mills Corp, supra; NLRB v. John
S. Swift Co, supra note 18; Stowe-Woodward, Inc., 123 N.L.R.B. 287 (1959); Phelps
Dodge Copper Prods. Corp, 101 N.L.R.B. 360 (1952) ; (7) government orders estabhshing
quotas, Dixie Mfg. Co, supra note 18; (8) time study data, Otis Elevator Co, 102
N.L.R.B. 770, enforced, 208 F.2d 176 (2d Cir. 1953) ; (9) profit sharing plans, Toffenetti
Restaurant Co, 136 N.L.R.B. 1156, enforced, 311 F.2d 219 (2d Cir. 1962).
20 National Labor Relations Act � 8(d), added by 61 Stat. 142 (1947), 29 U.S.C.

� 158(d) (1958). See generally McManemin, Subject Matter of Collective Bargaining,
13 Lab. L.J. 985, 988-99 (1962).
21 This includes all financial statements, Caster Mold & Mach. Co, 148 N.L.R.B.

No. 157 (Oct. 9, 1964), sales and purchase orders, Jacobs Mfg. Co, 94 N.L.R.B. 1214
(1951), enforced, 196 F.2d 680 (2d Cir. 1952), subcontracts, Hughes Tool Co, 100 N.L.R.B.
208 (1952), and investment income, McLean-Arkansas Lumber Co, 109 NLRB 1022
(1954).
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presumed relevant22 while financial data is germane only when the em

ployer claims inability to pay as a defense to union proposals.23
Although all pension and insurance data appear at first glance classifi

able as wage information,24 this generalization is precluded by Sylvania
Elec. Prods., Inc. v. NLRB25 where the United States Court of Appeals
for the First Circuit, distinguishing contributory and noncontributory
benefit plans, held that the cost of an employer-financed insurance plan
was not wage information but rather was irrelevant financial information,
absent an employer's claim of inability to pay 26 The pension and insurance
proposals in the instant case were also to be employer-financed, yet the
Board, while expressing disagreement with Sylvania, avoided a direct

confrontation with that case by distinguishing it factually27 and by find

ing an employer claim of inability to pay.28 Inasmuch as these ancillary
bases are evidentially sustainable, the result on this precise point in the

instant case seems warranted. Irrespective of this, however, the Board's

22 NLRB v. F. W. Woolworth Co, 352 U.S. 938 (per curiam), reversing 235 F.2d 319

(9th Cir. 1956); NLRB v. Fitzgerald Mills Corp, 313 F.2d 260 (2d Cir.), cert, denied, 375

U.S. 834 (1963). This presumption arose to prevent the disruption of the collective bargain

ing process by constant bickering over relevance. See Boston Herald-Traveler Corp. v. NLRB,
223 F.2d 58 (1st Cir. 1955); NLRB v. Whitin Mach. Works, 217 F.2d 593 (4th Cir. 1954),
cert, denied, 349 U.S. 905 (1955).
23 NLRB v. Truitt Mfg. Co, 351 U.S. 149 (1956) ; Ohio Car & Truck Leasing, Inc., 149

N.L.R.B. No. 129 (Dec. 8, 1964); Pioneer Pearl Button Co, 1 N.L.R.B. 837 (1936).
24 See NLRB v. John S. Swift Co, 277 F.2d 641 (7th Cir. 1960) (benefit information

relevant to union's function as bargaining representative); Stowe-Woodward, Inc., 123

N.L.R.B. 287 (1959) (group insurance is within the concept of wages) ; Skyland Hosiery

Mills, Inc., 108 N.L.R.B. 1600 (1954) (insurance information must be disclosed); Phelps

Dodge Copper Prods. Corp, 101 N.L.R.B. 360 (1952) (insurance data needed to test

reasonableness of proposals); cf. Inland Steel Co. v. NLRB, 170 F.2d 247 (7th Cir.),

cert, denied, 336 U.S. 960 (1948), holding that a noncontributory pension plan is a manda

tory subject of bargaining in that the term "wages" must be construed to include emolu

ments of value, like pension and insurance benefits, which may accrue to employees
out of their employment relationship.

25 291 F.2d 128 (1st Cir.), cert, denied, 368 U.S. 926 (1961), reversing 127 N.L.R.B.

924 (1960), 60 Mich. L. Rev. 376 (1962).
26 Ibid. The Sylvania court distinguished all previous cases, see note 24 supra, as involving

requests for employee costs only, or for employer costs in a contributory plan.
27 Although the costs of the proposed new increments in the pension and insurance

plans were to be borne entirely by General Electric, the plans themselves were contributory.

Trial Examiner Report 76 n.89.
28 Id. at 76. This finding was derived from the massive communications program with

employees where General Electric stressed the fact that it had reached the cost limit

in its proposals.
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nonacquiescence in the Sylvania rationale29 does appear questionable,
since (1) when the fringe benefits are gratuitous,30 there no longer exists
the direct relationship between employer cost information and effective

benefit bargaining that is basic to a finding of relevancy; and (2) the

import of employer pension and insurance costs on the total economic

wage package seems de minimis31 Thus, Sylvania's equation of presumed
relevancy with employee contribution does appear to be a logical pivotal
point for future evaluation of the propriety of pension and insurance data

requests.

Dealings With Local Unions in Derogation of the National Representative
This aspect of the instant case presented for virgin consideration the

applicability of the exclusive bargaining principle32 to a multi-unit union
conference board33 partially composed of certified locals. The Board,
utilizing analogously the multi-employer concepts of bargaining history,34

2� Electric Furnace Co, 137 N.L.R.B. 1077 (1962), enforcement denied on other grounds,
327 F.2d 373 (6th Cir. 1964).

30Mindful that the duty of disclosure is premised on the union's "need to know," see

note 18 supra, it is difficult to envision a direct union need for cost information that in

no way clarifies or aids in benefit-level bargaining. See International Woodworkers Union v.

NLRB, 105 U.S. App. D.C. 37, 263 F.2d 483 (1959) ; cf. Cox, supra note 9, at 1428. Once
the union is fully informed as to plan benefits, the cost information is purely extraneous.

31 To say that any employer cost saving is a presumptive wage increase would be
tantamount to holding that any cost or expense incurred by the employer has a direct

bearing on wages. Cf. W. W. Cross & Co. v. NLRB, 174 F.2d 875, 878 (1st Cir. 1949).
Such a view is contrary to the financial information cases which require a showing of

inability to pay before operating costs must be revealed. See cases cited note 23 supra.
32 See National Labor Relations Act � 9(a), 61 Stat. 143 (1947), 29 U.S.C. � 159(a)

(1958); S. Rep. No. 573, 74th Cong, 1st Sess. 12 (1935). The duty to bargain col
lectively with the chosen bargaining representative of the employees exacts the "negative
duty to treat with no other." Medo Photo Supply Corp. v. NLRB, 321 U.S. 678, 684 (1944),;
NLRB v. Jones & Laughlin Steel Corp, 301 U.S. 1, 44 (1937) ; see NLRB v. Lettie Lee,
Inc., 140 F.2d 243 (9th Cir. 1944) ; NLRB v. Highland Park Mfg. Co, 110 F.2d 632
(4th Cir. 1940).
33 IUE's General Electric Conference Board, acting as the duly designated bargaining

agent of the TUE and the certified locals, is a constitutional body of the union composed
of elected delegates from all IUE local units representing General Electric employees.
Trial Examiner Report 4. Previous cases have recognized the duty to bargain exclusively with
a union committee rather than the membership. See NLRB v. Jones & Laughlin Steel
Corp, supra note 32; NLRB v. Martin Bros. Box Co, 130 F.2d 202 (7th Cir.), cert.
denied, 317 U.S. 660 (1942). However, none of the membership therein constituted separately
certified units.
34 Normally there must be some history of bargaining on the multi-employer plane

before the Board will recognize the employer association as the proper bargaining representa-
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intent to be bound35 and lack of unequivocal withdrawal,36 concluded
that the multi-unit conference board was the exclusive bargaining repre
sentative, irrespective of the locals' certification.37 Consequently, since
General Electric solicited the locals on matters properly the subject of
national negotiation,38 this was simply a recurrence in a new factual back

ground of the old attempt to bypass the union to deal directly with the

employees�a per se refusal to bargain.39 As such, the result is seemingly
only a reasonable extension of the union-employee rationale to cope with
the modern advent of multi-unit and industry-wide bargaining situations.

Personal Accident Insurance Proposal
The Board found that the company's presentation of its personal ac

cident insurance proposal to the union on a take-it-or-leave-it basis, a

month before the opening of formal negotiations, was evidence that Gen-

tive. See Rainbo Bread Co., 92 N.L.R.B. 181 (1950); cf. Columbia Pictures Corp, 84

N.L.R.B. 647 (1949). In General Elec. Co. this pattern of bargaining had existed since 1950
when the first multi-unit collective bargaining agreement was executed. Trial Examiner

Report 3-4.
35 The individual employers must intend to abide by the decisions of the multi-employer

negotiating association. See Associated Shoe Indus, Inc., 81 N.L.R.B. 224, 229 n.15 (1949) ;

Rayonier, Inc., 52 N.L.R.B. 1269 (1943). Originally the Board had required a legal binding

power in the association. See Federated Fishing Boats, Inc., 15 N.L.R.B. 1080 (1939).
Both binding power and intent are present in General Elec. Co. by virtue of IUE's con

stitutional provisions imposing joint bargaining on the locals under the circumstances of

the present case. Trial Examiner Report 4; see Radio Corp. of America, 135 N.L.R.B. 980

(1962); American Newspaper Publishers Ass'n v. NLRB, 193 F.2d 782 (7th Cir. 1951).
36 In order to withdraw from multi-employer negotiations, there must be an expression

of unequivocal intention to do so. See Universal Insulation Corp, 149 N.L.R.B. No. 124

(Dec. 8, 1964); Anderson Lithograph Co, 124 N.L.R.B. 920 (1959), enforced sub nom.

NLRB v. Jeffries Banknote Co, 281 F.2d 893 (9th Cir. 1960) . Since General Electric had

declared no such unequivocal election, it was bound to the bargaining relationship in which

it had acquiesced for ten years. Trial Examiner Report 5.
37 Trial Examiner Report 5, 82. The trial examiner distinguished Lumber & Sawmill

Workers, 130 N.L.R.B. 235 (1961) (Cheney Cal. Lumber Co.), where the multi-employer
association acted only in an advisory capacity possessing no binding power on its components.

38 Since the strike grew out of national negotiations, the strike-truce terms were properly
the subject of national bargaining. General Electric's actions were not equivalent to a

return-to-work striker solicitation because the reestabhshment of contract conditions was

also contingent upon the locals' public acceptance of the strike-truce proposal without

regard to IUE national acceptance. Trial Examiner Report 59-61.
39 See, e.g., Medo Photo Supply Corp. v. NLRB, 321 U.S. 678, 684 (1944) ; NLRB v.

Dixie Motor Coach Corp, 128 F.2d 201 (5th Cir. 1942) ; Wings & Wheels, Inc., 139 NX.R.B.

578 (1962), enforced, 324 F.2d 495 (3d Cir. 1963); M. Benevento Sand & Gravel Co, 131

N.L.R.B. 358 (1961).
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eral Electric did not bargain in good faith at the later negotiations.40
Personal accident insurance is a mandatory subject of bargaining41 and a

take-it-or-leave-it stance on bargainable matters was condemned by Con

gress when debating the Labor Management Relations Act,42 and has since
been proscribed by the Supreme Court.43 The insurance proposal remains
a bargainable subject when offered even though it is introduced before
the existing contract expires and is a gratuity not required by that con
tract.44 Arguments similar to those presented by the union in the instant
case45 were considered and accepted by the Board in Equitable Life Ins.
Co.46 Even though the insurance plan offer was made before formal nego
tiations began, the company's conduct may be considered as evidence of
lack of good faith at the negotiations taking place shortly thereafter 47

Overall Bargaining Approach
The Board found that the company's two-faceted bargaining technique,

consisting of its campaign among the employees and its conduct at the
bargaining table "complementing each other, were calculated to disparage

40 Apparently the Board did not find that General Electric's take-it-or-leave-it offer of
the insurance proposal was a per se violation. However, the trial examiner's intermediate
report is not clear on this point. See Trial Examiner Report 88.

41 Phelps Dodge Copper Prods. Corp, 101 N.L.R.B. 360 (1952) ; General Motors Corp.,
81 N.L.R.B. 779, enforced, 179 F.2d 221 (2d Cir. 1950).

42 93 Cong. Rec. 4258-59, 4709 (1947) (remarks of Senator Ellender) ; 93 Cong. Rec.
4493 (1947) (remarks of Senator Pepper).

43 NLRB v. Insurance Agents' Union, 361 U.S. 477, 485 (1960).
44 Equitable Life Ins. Co, 133 N.L.R.B. 1875 (1961). In Equitable Life, emphasis was

placed upon the fact that refusal to bargain over gratuitously granted wage increases con

cerned a "cardinal condition of employment." The trial examiner in General Elec. Co. found
no valid ground for distinguishing between wages and insurance plans as they are both
mandatory subjects of bargaining. Trial Examiner Report 88.

45 Basically, the IUE contended that if the plan were put into effect it would prejudice the
union's attempts to negotiate improvements in the insurance schedule and an increase in
the company's contribution to the cost of insurance, and that the company by offering the
insurance at this time on a take-it-or-leave-it basis was attempting to discredit the
union and undermine collective bargaining by making it appear that the union, if it
deferred action, was depriving the employees of a benefit they could have had immediately.
Trial Examiner Report 15.

46 133 N.L.R.B. 1875 (1961).
47 A determination of good faith or want of good faith normally can rest only on
an inference based upon more or less persuasive manifestations of another's state of
mind. The previous relations of the parties, antecedent events explaining behavior at
the bargaining table, and the course of negotiations constitute the raw facts for reachingsuch a determination.

NLRB v. Truitt Mfg. Co, 351 U.S. 149, 155 (1955).
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the Union and to impose without substantial alteration . . . [the com

pany's] fair firm proposal rather than to satisfy the true standards of

good faith bargaining . . . ." Within this approach the Board found a

lack of any "sincere desire to resolve differences and reach a common

ground," which the Board considered indispensible to fulfilling the obliga
tion of good faith.48 The Board, after an analysis of the company's
overall bargaining approach, found that its conduct was sufficient to be

considered as evidence of a lack of good faith.
The thrust of the trial examiner's report was that the company was

primarily interested in "selling" its offer to the employees rather than

their representatives, and, therefore the company negotiators were in

effect stalling at the bargaining table until employee pressure, combined

with General Electric's superior economic position, forced the union to

accept its offer.49 In essence the company's complex bargaining approach
was seen as a more or less subtle method of dealing directly with the em

ployees,50 the company depending upon its massive communications pro

gram51 to convey its views to the employees. Before analyzing the bar

gaining table conduct and the complementary communications program
as a basis for an inference of lack of good faith, the evidentiary problem
posed by section 8(c) of the act52 must be considered.

Section 8(c)
Section 8(c) of the act, added in 1947, states that "expressing any

views, argument, or opinion . . . shall not constitute or be evidence of

48 Accord, NLRB v. Reed & Prince Mfg. Co., 205 F.2d 131, 134-35 (1st Cir.), cert, denied,

346 US 887 (1953); NLRB v. Montgomery Ward & Co, 133 F.2d 676, 686 (9th Cir.

1943) ; NLRB v. Boss Mfg. Co, 118 F.2d 187, 189 (7th Cir. 1941) ; Globe Cotton Mills

v. NLRB, 103 F.2d 91, 94 (5th Cir. 1939).
49 See Trial Examiner Report 93-96.
50 National Labor Relations Act � 9(a) provides: "Representatives designated or selected

for the purpose of collective bargaining by the majority of the employees in a unit ap

propriate for such purposes, shall be the exclusive representatives of all the employees in

such unit for the purposes of collective bargaining
" 61 Stat. 143 (1947), 29 US.C.

i 159(a) (1958). The trial examiner did distinguish the present case from Medo Photo

Supply Corp. v. NLRB, 321 U.S. 678 (1944), wherein the Court held unlawful an

attempt of the employer to conclude agreements directly with union-represented employees

61 The communications included daily reports of the progress of the negotiations, plant

newspapers, letters to the employees' homes, employees' bulletins, newspaper advertisements

press releases, radio and telephone messages and personal reports by supervisors, inai

Examiner Report 21-22.
, ,Mf.\

52 National Labor Relations Act � 8(c), added by 61 Stat. 141 (1947), 29 U.S.C. � 158(0

<1958).
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an unfair labor practice ... if such expression contains no threat . . .

or promise of benefit."53 Though this legislation appears to bar the use

of General Electric's communications as evidence in the instant case,
several avenues were found by which its literal meaning could be circum

vented.54 The majority of the Board chose not to discuss section 8(c)55 and
adopted the trial examiner's findings, conclusions and recommendations.
Thus, although the reasoning of the Board in this regard must remain

somewhat of a mystery,56 it seems that the courts in dealing with this prob
lem in the future will have ample ground for avoiding the already weak
ened barrier of section 8(c).

Firm and Fair Offer
General Electric's "firm and fair offer" approach57 at the collective bar

gaining table was summarily viewed by the Board in the instant case

M Ibid.
64 The trial examiner avoided � 8(c) in part by finding coercion and promises of benefit

in some communications. He also found that some statements were "declarations of position"
as distinguished from "views, argument and opinion." Trial Examiner Report 104.

Moreover, the legislative history of the section supports the view that � 8(c) was not

to be read literally. 93 Cong. Rec 6601, 7002 (1947) (remarks of Senator Taft) ; see Note,
76 Harv. L. Rev. 807, 815 (1963). The legislative history also indicates that � 8(c) was

aimed at a problem different from that presented in General Elec. Co., 93 Cong. Rec 3579
(1947) (remarks of Representative Price) ; H.R. Rep. No. 245, 80th Cong, 1st Sess. 33

(1947); H.R. Rep. No. 510, 80th Cong, 1st Sess. 45 (1947) (conference report); S. Rep.
No. 105, 80th Cong, 1st Sess. 23-24 (1947) ; cf. H.R. Rep. No. 245, 80th Cong, 1st Sess.
84-85 (1947) (minority report). But see 93 Cong. Rec. 6542 (1947) (remarks of Representa
tive Madden) .

The communications here were used to show the state of mind of the employer; their
legality was not questioned. Thus prior decisions considering privileged speech of an employer
as evidence of motive in cases under � 8(a)(3), 49 Stat. 452 (1935), 29 U.S.C. � 158(a)(3)
(1958), seem pertinent. Archer Mills, Inc., 118 N.L.R.B. 930, 933 n.2 (1957) ; Southern Desk
Co, 116 N.L.R.B. 1168, 1177 (1956), enforced, 246 F.2d 53 (4th Cir. 1957); Edwards
Bros, 95 N.L.R.B. 1451, 1452 n.2 (1951); cf. General Shoe Corp, 77 N.L.R.B. 124 (1948).
The Supreme Court, in a case involving privileged speech (picketing) by a union, stated

that "the remedial function of � 8(c) is to protect noncoercive speech by employer and
labor organization alike in furtherance of a lawful object." IBEW v. NLRB, 341 U S 694
704 (1951). (Emphasis added.)

55 Member Leedom, dissenting, stated: "In areas such as this bordering on Section 8(c)of the Act and free speech, I believe that the Respondent [G.E.] is entitled to something
more by way of clarification than the vague proscription implied in the general bargainingorder." General Elec. Co, ISO N.L.R.B. No. 36 (Dec. 16, 1964). (Emphasis added.)56 Ibid.

67 See note 2 supra.
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as evidence tending to negate good faith.58 However, this cursory disposal
belies the basic policy considerations involved if such an approach, devoid
of the massive communications program, is to be deemed violative of
section 8(d) of the NLRA.59

Admittedly this section of the statute requires that the employer "meet
. . . and confer" but it also does not "require the making of a concession."
With this ambivalent statutory command it becomes difficult to draw
the line between legitimate hard bargaining and illegitimate surface bar

gaining. Judicial decisions appear only to further the ambivalence,60 as

is strikingly illustrated in NLRB v. American Ins. Co.,61 where the Su

preme Court stated that while "the Act does not encourage a party to en

gage in fruitless marathon discussions at the expense of frank statement

and support of his position"62 it does require "more than a willingness to

enter upon a sterile discussion of union-management differences."63 Never
theless, from this perplexity some general guidelines may be discerned:

(1) there must be a genuine desire to enter into a collective bargaining
contract rather than a mere take-it-or-leave-it attitude which reflects a

cast of mind intent on preventing agreement;64 (2) there must be some

58 Although the Board stated that its opinion was not to be read as generally banning

this bargaining approach, closer scrutiny reveals that no other conclusion is possible.
69 Added by 61 Stat. 142 (1947), 29 U.S.C. � 158(d) (1958).
60 See, e.g., NLRB v. Kate, 369 U.S. 736, 747 (1962) ; NLRB v. Insurance Agents' Union,

361 U.S. 477, 486 (1960), stating that: "obviously there is tension between the principle
that the parties need not contract on any specific terms and a practical enforcement of

the principle that they are bound to deal with each other in a serious attempt to resolve

differences and reach a common ground." Compare Adams & Coleman, Can Collective

Bargaining Survive the Board?, 52 Geo. LJ. 366 (1964), with Sigal, The Evolving Duty To

Bargain, 52 Geo. L.J. 379 (1964).
61 343 U.S. 395 (1952).
�2 Id. at 404.
63 Id. at 402.
6* See NLRB v. Insurance Agents' Union, 361 U.S. 477, 485 (1960). In all previous

cases where a recusant bartering technique was encountered, the determination of good
faith was dependent upon the presence or absence of a desire to reach agreement with the

union. Compare Division 1142, Amalgamated Ass'n of Street Elec. Ry. Employees v. NLRB,

111 U.S. App. D.C. 68, 294 F.2d 264 (1961), and NLRB v. Herman Sausage Co, 275 F.2d

229 (5th Cir. 1960), and NLRB v. United Clay Mines Corp, 219 F.2d 120 (6th Cir. 1955),

and Philip Carey Mfg. Co, 140 N.L.R.B. 1103 (1963), modified, 331 F.2d 720 (6th Cir.

1964), and Texas Indus, Inc., 140 N.L.R.B. 527 (1963), and Stowe-Woodward, Inc., 123

NLR.B 287 (1959), with NLRB v. Southwestern Porcelain Steel Corp, 317 F.2d 527 (10th

Cir 1963), and NLRB v. Reed & Prince Mfg. Co, 205 F.2d 131 (1st Cir.), cert, denied, 346

U.S. 887 (1953), and Irvington Motors, Inc., 147 N.L.R.B. No. 71 (June 22, 1964), and

California Girl, Inc., 129 N.L.R.B. 209 (1960), and Duro Fittings Co, 121 N.L.R.B. 377
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negotiation or exchange of views with supporting reasons, for otherwise

it cannot be said that the parties "met and conferred";65 and (3) there

must exist the right to stand on previously made proposals irrespective
of their reasonableness.66
Applying these maxims to the instant case, it appears that the "firm and

fair offer" approach was legitimate hard bargaining or, at least, a neutral
factor in the determination of good faith since General Electric did express
a desire to enter into agreement and did negotiate with the union.67

"Conceivably its stubborness could be called arbitrary, selfish, or against
the public interest, but the facts ... lay no foundation for the inference

that it was seeking to avoid agreement with the union."68
Notwithstanding this apparent compliance with the letter of the law,

it must be conceded that this type of bargaining does tend to destroy
the joint participation of union and management in the give-and-take
of searching discussion, an approach whose cost is slight and whose

gains are great.69 Moreover, the sanctioning of one-offer bargaining in-

(1958), and Brown & Root, Inc., 86 N.L.R.B. 520 (1949), enforced in part, set aside in

part, sub nom. NLRB v. Ozark Dam Constructors, 190 F.2d 222 (8th Cir. 1951).
65 See NLRB v. Katz, 369 U.S. 736, 743 (1962) : "A refusal to negotiate in fact as to any

subject which is within � 8(d), and about which the union seeks to negotiate, violates

� 8(a) (5) though the employer has every desire to reach agreement with the union upon
an over-all collective agreement and earnestly and in all good faith bargains to that end."

Cf. NLRB v. Crompton-Highland Mills, Inc., 337 U.S. 217 (1949); May Dep't Stores
Co. v. NLRB, 326 U.S. 376 (1945) ; Medo Photo Supply Corp. v. NLRB, 321 U.S. 678
(1944).
66 See, e.g., Fetzer Television, Inc. v. NLRB, 317 F.2d 420 (6th Cir. 1963) ; NLRB v.

Herman Sausage Co, 275 F.2d 229 (5th Cir. 1960) ; Atlantic Research Corp, 144 N.L.R.B.
283 (1963) ; Texas Indus, Inc., 140 N.L.R.B. 527 (1963) ; Bethlehem Steel Co, 133 N.L.R.B.
1400, modifying 133 N.L.R.B. 1347 (1961), enforcement denied on other grounds, 320 F.2d
615 (3d Cir. 1963).

67 Trial Examiner Report 7, 85. The trial examiner also found that General Electric
did not enter into the collective bargaining negotiations with a closed mind. Id. at 26.

68 Cox, The Duty To Bargain in Good Faith, 71 Harv. L. Rev. 1401, 1416 (1958) ; see
cases cited note 66 supra; Duvin, The Duty To Bargain: Law in Search of Policy, 64 Colum.
L. Rev. 248, 289 (1964) ; Note, 76 Harv. L. Rev. 807, 811-12 (1963).
w Participation in debate often produces changes in a seemingly fixed position either
because new facts are brought to light or because the strengths and weaknesses of the
several arguments become apparent. Sometimes the parties hit upon some novel
compromise of an issue which has been thrashed over and over. Much is gained even
by giving each side a better picture of the strength of the other's convictions The cost

Sscussbn p0tential gains easily justify legal compulsion to engage in the

Cox, supra note 68, at 1412. This give-and-take discussion may also reveal the area of
disagreement between the parties to be so narrow that it is cheaper to compromise ratherthan weather the burdens of a strike. See Delony, Good Faith in Collective Bargaining 12
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creases the probability of industrial strife in that it presupposes either
initial acceptance or strike.70 On the other hand, a repudiation of this
approach would involve passing judgment on the reasonableness of bar
gaining proposals71 and would vaunt form over substance, whereas the
good faith standard was specifically imposed to accomplish just the re

verse.72 Consequently, a policy decision�balancing the legal pressure
upon labor and management to enter into joint agreements against the
complete freedom from government pressure as to what the terms may be
�seems appropriate if one-offer bargaining is to be per se evidence of
bad faith.73
But this policy judgment was not reached in the instant case since

U. Fla. L. Rev. 378, 381 (1959). But see Blum, Collective Bargaining: Ritual or Reality?,
Harv. Bus. Rev, Nov.-Dec. 1961, p. 63 (describing the "silly ritual" of give-and-take
bargaining). General Electric referred to this type of bargaining as a "flea bitten eastern

type of cunning and dishonest but pointless haggling." Trial Examiner Report 7. However,
it seems difficult to comprehend that the growth of collective bargaining over the past
forty years has taken place in such a pseudomorphic atmosphere.

70 See NLRB v. Jones & Laughlin Steel Corp, 301 U.S. 1, 42 (1936), where judicial
notice was taken of the fact that the "refusal to confer and negotiate has been one of the
most prolific causes of strife."

71 It cannot be conceded that the Board has authority to rule on the substance of collec
tive bargaining proposals. See H.R. Rep. No. 510, 80th Cong, 1st Sess. 34 (1947) ; NLRB v.

Katz, 369 U.S. 736 (1962) ; NLRB v. American Ins. Co, 343 U.S. 395 (1952) ; Bethlehem
Steel Co, 133 N.L.R.B. 1400, modifying 133 N.L.R.B. 1347 (1961), enforcement denied on

other grounds, 320 F.2d 615 (3d Cir. 1963). Nevertheless an appraisal of the reasonableness
of the proposals to determine the party's "desire to agree" does have some validity inasmuch
as it is logical to assume that the employer knows that no union would agree to its own

destruction. See Duvin, supra note 68, at 265. A few cases have adopted this rationale. See
Division 1142, Amalgamated Ass'n of Street Elec. Ry. Employees v. NLRB, 111 U.S. App.
D.C. 68, 294 F.2d 264 (1961); California Girl, Inc., 129 N.L.R.B. 209 (1960).

72 See Cox, supra note 68, at 1413. It appears that although the Board can force the

parties to the collective bargaining table and go through the forms of bargaining, creative
solutions of modern industrial problems are not stimulated by coercion. See Fanning,
The Duty To Bargain in 1962, 14 Lab. LJ. 18 (1963). The end result may be that the

employer will become a cynic. "If he has a position or has made a decision, he should keep
that to himself and meet, confer, discuss, justify, consider, persuade, explore�and then,
having engaged in these senseless antics, go ahead and do what he originally intended."
Adams & Coleman, supra note 60, at 377. Surely this state of mind is not conducive to

fruitful collective bargaining.
73 This decision can be reached through a per se procedural rule without impairing the

supposed consensual nature of the agreement. See Duvin, supra note 68, at 285. One such

proposed procedural requirement is that the employer have a prebargaining open state of

mind. See Note, 76 Harv. L. Rev. 807 (1963). Yet this approach poses multitudinous prob
lems of practical enforcement. A more pragmatic standard would be to require a certain
number of bargaining conferences before a final offer could be submitted. But the effec-
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General Electric's massive communications program provided the neces

sary vehicle for an adjudication of good faith. By this examination of its
external conduct, the difficult delineation between stubborn employers and
those who are desirous of unilaterally establishing working conditions
could more easily be accomplished without the necessity of abstractly
differentiating legal and illegal intransigence.
Communications as Subversive of the Union

Certain uses of employer communications have received the imprima
tur of the Board and the courts. An employer may lawfully inform its
employees of the progress of its negotiations with a union,74 at least if
the statements are substantially accurate,75 and there is no substantial
evidence to show that the employer is attempting to undermine the un

ion.76 The employer may support his position by argument77 and thus by
implication attack union demands inconsistent with his offer. There is
authority permitting the employer to encourage his employees to apprise
their representatives of their feelings about his offer78 and even to persuade
the union leadership to accept it.79
The line is sharply drawn, however, where the purpose of the communi

cation is found to be the undermining of the union as bargaining represen
tative80 or to deal directly with the employees on bargainable matters.81

tiveness of this latter proposal would be strictly conjectural for it still does not serve to

open the parties' minds.
74 NLRB v. Tex-Tan, Inc., 318 F.2d 472, 473 (Sth Cir. 1963) ; NLRB v. Superior Fire

proof Door & Sash Co, 289 F.2d 713, 720 (2d Cir. 1961) ; NLRB v. Norfolk Shipbuilding
& Drydock Corp, 195 F.2d 632, 637 (4th Cir. 1932) ; Titan Metal Mfg. Co, 13S N.L.R.B.
196 (1962); Fitzgerald Mills Corp, 133 N.L.R.B. 877 (1961), enforced, 313 F.2d 260 (2d
Cir.), cert, denied, 37S U.S. 834 (1963); Protein Blenders, Inc., 105 N.L.R.B. 890 (1953),
enforcement denied on other grounds, 215 F.2d 749 (8th Cir. 1954).

75 United Welding Co, 72 N.L.R.B. 954 (1947) ; cf. Fitzgerald Mills Corp, supra note

74, at 883.
76 Blackstone Mills, Inc., 109 N.L.R.B. 772 (1954) ; Harcourt & Co, 98 N.L.R.B. 892

(1952); Elwell-Parker Elec. Co, 75 N.L.R.B. 1046 (1948) ; see Jacobs Mfg. Co, 94 N.L.R.B.
1214 (1951), enforced, 196 F.2d 680 (2d Cir. 1952).

77 Blackstone Mills, Inc., supra note 76; Joseph E. Cote, 101 N.L.R.B. 1486 (1952);
Jacobs Mfg. Co, supra note 76.

78 Blackstone Mills, Inc., 109 N.L.R.B. 772 (1954).
79 Stanley Works, 108 N.L.R.B. 734 (1954) ; Joseph E. Cote, 101 N.L.R.B. 1486 (1952) ;

Harcourt & Co, 98 N.L.R.B. 892 (1952).
80 Utica Observer-Dispatch, Inc. v. NLRB, 229 F.2d 575, 577 (2d Cir. 1956) ; NLRB

v. Union Mfg. Co, 179 F.2d 511 (Sth Cir. 1950) ; Fitzgerald Mills Corp, 133 N.L.R.B.
877 (1961), enforced, 313 F.2d 260 (2d Cir.), cert, denied, 375 U.S. 834 (1963).

81 May Dep't Stores v. NLRB, 326 U.S. 376, 383-84 (1945) ; Medo Photo Supply Corp. v.
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The fostering of collective bargaining is a cardinal policy of federal labor
legislation,82 and the courts and Board have been quick to rebuke any at
tempt by an employer to subvert the status of the union as bargaining
agent and a fortiori the collective bargaining process.83 The ra

tionale for finding that unilateral action by an employer is a per
se violation of section 8(a)(5)84 is precisely that it tends to subvert the
position of the bargaining agent and necessarily the collective bargaining
process.85 It follows that if the company's communications program, in
combination with its behavior at the bargaining table, had a substantial
tendency to undermine the collective bargaining process, then it would
run counter to the same policy and could be considered at least as evidence
of a lack of good faith.86
General Electric, through its communications program, attempted to

convey the impression to its represented employees that the company had
determined what was "right" for them and that the union could negotiate
no greater benefits. The situation was similar to that condemned in

NLRB, 321 U.S. 678 (1944) ; NLRB v. Tex-Tan, Inc., 318 F.2d 472 (Sth Cir. 1963) ; NLRB v.

Philamon Labs, Inc., 298 F.2d 176 (2d Cir. 1961) ; Quaker State Oil Ref. Corp. v. NLRB,
270 F.2d 40 (3d Cir.), cert, denied, 361 U.S. 917 (1959); Peoples Motor Express, Inc. v.

NLRB, 165 F.2d 903 (4th Cir. 1948).
82 See National Labor Relations Act � 1, 61 Stat. 136 (1947), 29 U.S.C. � 151 (1958);

J. I. Case Co. v. NLRB, 321 U.S. 332 (1944) ; NLRB v. Fansteel Metallurgical Corp, 306

U.S. 240, 257 (1939) ; NLRB v. Jones & Laughlin Steel Corp, 301 U.S. 1 (1937) ; NLRB

v. Griswold Mfg. Co, 106 F.2d 713 (3d Cir. 1939).
83 See, e.g., Medo Photo Supply Corp. v. NLRB, 321 U.S. 678 (1944) ; Quaker State Oil

Ref. Corp. v. NLRB, 270 F.2d 40 (3d Cir.), cert, denied, 361 U.S. 917 (1959); NLRB v.

George P. Pilling & Son, 119 F.2d 32 (3d Cir. 1941) ; NLRB v. Whittier Mills Co, 111 F.2d

474 (5th Cir. 1940) ; Oriole Motor Coach Lines, Inc., 114 N.L.R.B. 808 (1955), enforced sub

nom. NLRB v. Parran, 237 F.2d 373 (4th Cir. 1956);; Pacific Olive Co, 46 N.L.R.B. 1

(1942). However, mere "name-calling" by itself does not constitute an unfair labor practice.
See NLRB v. Fitzgerald Mills Corp, 313 F.2d 260, 269 (2d Cir.), cert, denied, 375 U.S. 834

(1963).
84 NLRB v. Crompton-Highland Mills, Inc., 337 U.S. 217 (1949). See generally Duvin,

supra note 68, at 275-79; Feinsinger, The National Labor Relations Act and Collective

Bargaining, 57 Mich. L. Rev. 807, 813-18 (1959) ; Cox, supra note 68, at 1423-25; Humphrey,
The Duty To Bargain, 16 Ohio St. L.J. 403, 421-22 (1955).

ss NLRB v. Insurance Agents' Union, 361 U.S. 477, 485 (1960) ; NLRB v. Crompton-

Highland Mills, Inc., supra note 84, at 225; May Dep't Stores v. NLRB, 326 U.S. 376, 385

(1945).
8<5 "The vice in such unilateral action is that it undermines the authority of the bargain

ing representative and indicates a lack of good faith in entering into or pursuing bargaining

negotiations." McDonnell Aircraft Corp, 109 N.L.R.B. 930, 934 (1954). (Emphasis added.)
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NLRB v. Fitzgerald Mills Corp.87 It is significant, in the light of the trial
examiner's thesis, that the company, over the union's pleas of restraint, in
sisted on publishing its offer to the employees the day after it was

presented at the bargaining table. Further, the trial examiner found that
the publication of the offer was accompanied by a "flood" of communica
tions supporting the company's position with more extensive arguments
than were presented at the bargaining table.88 This fact, along with the
massiveness of the communications program were significant as indicating
the importance the company placed upon employee reception of its offer.
Furthermore, the company encouraged its employees to speak directly
with management on bargainable matters and to seek their reaction to

its bargaining position.89 Such activity has been proscribed as having a

tendency to undermine the union.90
The General Counsel argued that the communications of an employer

with his employees should be subject to restrictions, particularly prior to
and during the course of contract negotiations.91 It has been countered
that this is precisely the time when the employer has the greatest need
to communicate, and the employees have a right to hear both sides before

making decisions which are vital to their livelihood and that of the com

munity.92 The fact remains that employer communications during con

tract negotiations which tend to weaken employee support for the union

necessarily undermine the position of the union negotiators. The policy
of employer free speech and that of encouraging collective bargaining
are in conflict. The Board here found that, in the light of legislation and
case law, the policy favoring collective bargaining must, within certain

limits, be given precedence.

Conclusion

This highly publicized decision of the NLRB is probably destined for
judicial approval, considering the unique factual situation with which the
Board was faced. However, because of the plethora of issues involved,
few concrete delineations of the good faith standard emerge from the op-

87 313 F.2d 260 (2d Cir.), cert, denied, 375 U.S. 384 (1963).
88 Trial Examiner Report 95 n.129. This approach was disapproved in a case arising in a

different legal context. General Elec. Co. v. Gojack, 68 F. Supp. 686 (N.D. Ind. 1946).
89 Trial Examiner Report 34-35.
90 NLRB v. Tex-Tan, Inc., 318 F.2d 472 (5th Cir. 1963).
91 Brief for General Counsel, p. 261.
92 Northrup, The Case for Boulwarism, Harv. Bus. Rev, Sept.-Oct. 1963, pp. 86, 95.



1132 The Georgetown Law Journal

inion. Unfortunately, further definitive statements regarding section
8(c), the union's right to data concerning the cost of noncontributory
benefits, and the legality of bargaining with one "firm and fair offer"
in the absence of other contaminating elements must await subsequent
litigation.93

93 Appeal has been filed by the NLRB in the Second Circuit. S8 Labor Relations Re
porter 132 (Feb. IS, 1965). The District of Columbia Circuit found that neither General
Electric nor the IUE had won the "race to the circuits." IUE v. NLRB, 343 F.2d 377 (D.C.
Cir. 1965).



RECENT DECISIONS
ANTITRUST LAW�ACTIONS AND DEFENSES�REMEDIES�

Complaint Alleging Violation of Section 7 of Clayton Act and

Resulting Damage States Section 4 Private Cause of Action;
Plaintiff May Seek Both Treble Damages and Divestiture. Julius M.
Ames Co. v. Bostich,Inc, 240 F. Supp. 521 (S.D .N.Y. 1965).

Plaintiffs, corporations engaged in the distribution of metal fastener devices
and products, brought suit under Section 4 of the Clayton Act,1 alleging that
defendant's acquisition of the stock of two other corporations violated section
7 of the same act2 and sought both treble money damages and a decree for
divestiture. Defendant contended that no private cause of action exists for a

section 7 violation and that divestiture is a remedy available only to the
Government. The United States District Court for the Southern District of
New York denied defendant's motion to dismiss. Held, a complaint alleging a

violation of Section 7 of the Clayton Act and resulting damage states a section
4 private cause of action; plaintiff may seek both treble damages and divesti
ture.3
The three principal substantive antitrust sections of the Clayton Act4

each prohibit a particular kind of transaction if the effect of such may be sub
stantially to lessen competition or tend to create a monopoly. Since the
Clayton Act is aimed at arresting in their incipiency transactions which, if
allowed to flourish unchecked, may blossom into Sherman Act5 violations, it
has long been clear that the former act can be violated by conduct which escapes
the proscription of the latter.6

1 Clayton Act � 4, 38 Stat. 731 (1914), IS U.S.C. � IS (1958), provides:
[A]ny person who shall be injured in his business or property by reason of anything
forbidden in the antitrust laws may sue therefor . . . and shall recover threefold the
damages by him sustained, and the costs of suit, including a reasonable attorney's fee.
2 Clayton Act � 7, 38 Stat. 731 (1914), as amended, 15 U.S.C. � 18 (1958), provides:
[N]o corporation engaged in commerce shall acquire, directly or indirectly, the whole
or any part of the stock ... of another corporation engaged also in commerce, where
in any line of commerce in any section of the country, the effect of such acquisition may
be substantially to lessen competition, or to tend to create a monopoly.
3 Julius M. Ames Co. v. Bostich, Inc., 240 F. Supp. 521 (S.D .N.Y. 1965) (McLean, J.).

Plaintiffs also alleged a violation of Sherman Act � 1, 26 Stat. 209 (1890), as amended, 15
U.S.C. � 1 (1958). On defendant's motion for summary judgment on this issue the court

found triable issues of fact. 240 F. Supp. at 528.
4 Clayton Act � 2, 38 Stat. 730 (1914), as amended, 15 U.S.C. � 13 (Supp. V, 1964)

(price discrimination); Clayton Act � 3, 38 Stat. 731 (1914), IS U.S.C. � 14 (1958)
(exclusive dealing and tying devices); Clayton Act � 7, 38 Stat. 731 (1914), as amended,
15 U.S.C. � 18 (1958) (mergers and acquisitions).

5 Sherman Act �� 1-2, 26 Stat. 209 (1890), as amended, 15 U.S.C. �� 1-2 (1958).
6 See United States v. E. I. du Pont de Nemours & Co, 353 U.S. 586, S97 (1957) (� 7) ;
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As to the existence of a private cause of action7 for a section 7 violation, the
instant case appears to state the obvious, for Judge McLean simply noted:

Section 4 of the Clayton Act . . . provides that "any person who shall be injured
in his business or property by reason of anything forbidden in the antitrust laws"
may sue for treble damages. The Clayton Act is an "antitrust law." . . . Logically,
it follows inevitably that a person injured by reason of anything forbidden in
the Clayton Act may sue for treble damages.8

United Shoe Mach. Corp. v. United States, 2S8 U.S. 4S1, 459-60 (1922) (� 3) ; Alles Corp.
v. Senco Prods, Inc., 329 F.2d 567, 571 (6th Cir. 1964) (� 3). Congress reiterated this
fact in 1950 when � 7 of the Clayton Act was amended to include acquisitions of assets:

The committee wish to make clear that the bill is not intended to revert to the
Sherman Act test. The intent here ... is to cope with monopolistic tendencies in
their incipiency and well before they have attained such effects as would justify
a Sherman Act proceeding.

S. Rep. No. 1775, 81st Cong, 2d Sess. 4-5 (1950). The section requires a "reasonable

probability that the merger will substantially lessen competition . . . ." Brown Shoe Co.
v. United States, 370 U.S. 294, 325 (1962).

7 The purposes of the private cause of action afforded by � 4 of the Clayton Act are

threefold: (1) compensation for injuries caused by violations of the antitrust laws; (2)
prevention of violations; and (3) assistance to the Government in the enforcement of the

antitrust laws. Report of the Attorney General's National Committee To Study the

Antitrust Laws 378-80 (1955) [hereinafter cited as Attorney General's Report];
Clark, The Treble Damage Bonanza: New Doctrines of Damages in Private Antitrust Suits,
52 Mich. L. Rev. 363 (1954) ; Maclntyre, The Role of the Private Litigant in Antitrust

Enforcement, 7 Antitrust Bull. 113 (1962) ; cf. United States v. Borden Co, 347 U.S.

514, 518 (1954); Bruce's Juices, Inc. v. American Can Co, 330 U.S. 743, 751 (1947).
See also Maclntyre, Small Business and the Antitrust Laws, 39 U. Det. L.J. 169, 177-78

(1961). For a private litigant the touchstone is damage proximately caused by an antitrust

violation. Sperry Prods, Inc. v. Aluminum Co. of America, 171 F. Supp. 901, 938 (N.D.
Ohio 1959), aff'd in part, rev'd in part, 285 F.2d 911 (6th Cir. 1960), cert, denied,
368 U.S. 890 (1961); Pollack, The "Injury" and "Causation" Elements of a Private

Antitrust Action, 21 A.B.A. Antitrust Section 341, 342 (1962) ; see Herman Schwabe, Inc. v.

United Shoe Mach. Corp, 297 F.2d 906, 909 (2d Cir.), cert, denied, 369 U.S. 865 (1962);
Talon, Inc. v. Union Slide Fastener, Inc., 266 F.2d 731, 737-38 (9th Cir. 1959).

8 240 F. Supp. at 523. The Ames court held that a cause of action had been stated

because plaintiffs' alleged damage occurred "substantially at the moment" of the unlawful

acquisition. Id. at 524. The Supreme Court has stated that the economic effects of an

acquisition are to be measured at the time of suit rather than at the time of acquisition.
United States v. Penn-Olin Chem. Co, 378 U.S. 158, 168 (1964); United States

v. E. I. du Pont de Nemours & Co, 353 U.S. 586, 607 (1957). The phrase "time of suit"

may refer to the time the action is commenced, see id. at 611 (dissenting opinion), or

the time of trial, cf. Duplex Printing Press Co. v. Deering, 254 U.S. 443, 464 (1921).
(The latter seems to be the more logical point of reference.) The Court has, however,

asserted the "time of suit" principle only in suits for divestiture brought by the Govern

ment, in which cases damage is immaterial. See Clayton Act � IS, 38 Stat. 736 (1914),
as amended, 15 U.S.C. � 25 (1958). Where the relief sought is prospective in nature, it is

clearly proper to view the acquisition as of the time of suit, whether such is maintained
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Indeed, some cases appear to have assumed sub silentio that such a cause of
action exists.9
In Gottesman v. General Motors Corp.,10 however, it was held that no private

cause of action for money damages can be predicated upon a violation of section
7. Almost simultaneously, Highland Supply Corp. v. Reynolds Metals Corp.11
expressed a nearly identical opinion.12 The most succinct statement of the

reasoning applied in Gottesman and Highland Supply is found in Bailey's
Bakery, Ltd. v. Continental Baking Co.:13

Since Clayton � 7 is concerned with the future monopolistic and restraining
tendencies of corporate acquisition, i.e., probable (and hence not certain) future
restraints on commerce, any damages claimed for prospective restraint of trade
would be purely speculative, and a plaintiff cannot recover money damages for

anticipated but unimplemented acts of restraint which may invade its interests.
While Clayton � 7 permits private injunctive and divestiture actions in merger

by the Government or by a private party, whose equitable remedy hinges upon future

damage, Clayton Act � 16, 38 Stat. 737 (1914), IS U.S.C. � 26 (1958) (private litigant
may seek injunctive relief "against threatened loss or damage by a violation of the
antitrust laws"). To hold otherwise would be to grant divestiture when reacquisi-
tion the following day would be lawful. Since a � 4 action, however, seeks damages
for injuries actually sustained by defendant's unlawful conduct, it would seem logically
to follow that the lawfulness of the challenged transaction should be determined as of the
time it caused injury, the rationale apparently employed by Ames. But see Utah Gas Pipelines
Corp. v. El Paso Natural Gas Co, 233 F. Supp. 95S, 963 (D. Utah 1964) (dictum),
which appears to have applied the Penn-Olin "time of suit" rule to an action under � 4.

If, as in the instant case, plaintiff alleges injury caused at the time of the acquisition, the
lawfulness should be viewed as of that moment. Cf. Suckow Borax Mines Consol, Inc.
v. Borax Consol, Ltd, 185 F.2d 196, 208 (9th Cir. 1950), cert, denied, 340 U.S. 943

(1951) ; Klein v. American Luggage Works, Inc., 206 F. Supp. 924, 936 n.36 (D. Del.

1962); Gaetzi v. Carling Brewing Co, 20S F. Supp. 615, 618 (E.D. Mich. 1962). If, on

the other hand, plaintiff complains of continuing injury, the lawfulness of the acquisition
should be subject to continuous inspection throughout the damage period. Cf. Highland
Supply Corp. v. Reynolds Metals Co, 327 F.2d 725, 730-31 (8th Cir. 1964) ; Momand
v. Universal Film Exchs, Inc., 172 F.2d 37, 49 (1st Cir. 1948), cert, denied, 336 U.S.
967 (1949). But cf. Skouras Theatres Corp. v. Radio-Keith-Orpheum Corp, 193 F. Supp. 401,
405-06 (S.D.N.Y. 1961).

9 See, e.g., Kogan v. Schenley Indus, 20 F.R.D. 4 (D. Del. 1956) ; Ozdoba v. Verney
Brunswick Mills, 152 F. Supp. 136 (S.D.N.Y. 1956) ; Briggs Mfg. Co. v. Crane Co, 185

F. Supp. 177 (E.D. Mich.), aff'd, 280 F.2d 747 (6th Cir. 1960). In each of the foregoing
cases defendant apparently did not raise the question, and the court did not discuss it.
See Gottesman v. General Motors Corp, 221 F. Supp. 488, 493 (S.D.N.Y. 1963), motion
for leave to appeal denied, (unreported) (2d Cir.), cert, denied, 379 U.S. 882 (1964).

10 Supra note 9.
11 327 F.2d 725 (8th Cir. 1964), reversing 221 F. Supp. 15 (E.D. Mo. 1963).
12 Id. at 728 n.3 (dictum).
13 235 F. Supp. 70S (D. Hawaii 1964).
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situations which may result in the proscribed restraints or monopolies, never

theless, no private action for treble damages accrues from a Clayton � 7 ac

quisition.14

It appears that the Ames holding that an acquisition, made unlawful under
section 7 by reason of its potential effects, can result in present damage, albeit
not caused by a fully grown monopoly or other Sherman Act violation, is
clearly in accord with congressional intent regarding section 4 and consistent
with judicial treatment of sections 2 and 3.15

With respect to plaintiffs' petition for divestiture in the instant case, defend
ant contended that the divestiture remedy afforded the Government by Section
15 of the Clayton Act is exclusive. Although some cases have concluded that
a private litigant may not obtain divestiture if the merger complained of is
already consummated,16 the court held that the injunctive relief provision of

14 Id. at 717. One recent case, New Jersey Wood Finishing Co. v. Minnesota Mining
& Mfg. Co, 332 F.2d 346 (3d Cir. 1964), aff'd, 85 Sup. Ct. 1473 (1965), included � 7 within
� 4, in determining whether an FTC proceeding operated to toll the statute of limitations
applicable to the private cause of action. In Utah Gas Pipelines Corp. v. El Paso Natural
Gas Co, 233 F. Supp. 955, 962 & n.4 (D. Utah 1964), the court refused to resolve the
conflict set up by Highland Supply and Gottesman, on the one hand, and New Jersey,
on the other.

15 In Clayton Act � 1, 38 Stat. 730 (1914), 15 U.S.C. � 12 (1958), Congress defined
"antitrust law," which term appears in � 4, to include "this Act." There is no apparent
intent to exclude any of the act's provisions. See Nashville Milk Co. v. Carnation Co.,
355 U.S. 373 (1958) ; New Jersey Wood Finishing Co. v. Minnesota Mining & Mfg. Co,
supra note 14, at 350. While the Supreme Court has said that the lawfulness of a

challenged acquisition depends upon its potential effect on a particular line of commerce,

United States v. Penn-OIin Chem. Co, 378 U.S. 158, 168 (1964), it does not follow that

the damage element of � 4 must also be viewed from that perspective. Section 4 damage
need not result from actual substantial lessening of competition. Thus, in private actions

for treble damages arising from violations of Clayton Act � 3, which utilizes the same

test of incipiency as � 7, the courts have permitted recovery. E.g., Alles Corp. v. Senco

Prods, Inc., 329 F.2d 567 (6th Cir. 1964); McElhenney Co. v. Western Auto Supply
Co, 269 F.2d 332 (4th Cir. 1959) ; Englander Motors, Inc. v. Ford Motor Co, 267 F.2d

11 (6th Cir. 1959). Similarly, a treble damage action is available for injuries caused by
a violation of � 2. See Nashville Milk Co. v. Carnation Co, supra at 378-79 (dictum).
The conclusion that � 4 encompasses � 7 therefore appears inescapable. See Attorney

General's Report 378 n.56.
16 E.g., Continental Sec. Co. v. Michigan Cent. R.R, 16 F.2d 378 (6th Cir. 1926) ;

Westor Theatres, Inc. v. Warner Bros. Pictures, Inc., 41 F. Supp. 757, 763 (D.N.J. 1941) ;

see Kintner, An Antitrust Primer 155 (1964). But see Briggs Mfg. Co. v. Crane Co, 185

F. Supp. 177, 186 (E.D. Mich.), aff'd, 280 F.2d 747 (6th Cir. 1960); American Crystal
Sugar Co. v. Cuban-American Sugar Co, 152 F. Supp. 387, 400-01 (S.D.N.Y.), afd,
249 F.2d 524 (2d Cir. 1958); Bailey's Bakery, Ltd. v. Continental Baking Co, 235 F.

Supp. 705, 717 (D. Hawaii 1964) (dictum). The rationale of those cases which deny

the remedy seems to be that once the merger is consummated, plaintiff's damage is com-
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section 16 is broad enough to include a decree for divestiture, the only question
being whether such a decree is appropriate upon the facts adduced at trial.17

It is clear that divestiture is a harsh remedy which should not be decreed

perfunctorily.18 A court should consider, among other factors, whether a clear

showing of an antitrust violation has been made,19 whether divestiture is

necessary under the circumstances to afford adequate relief, or whether a less

pervasive form of relief will suffice,20 and whether divestiture will serve the

public interest.21

When the Government proceeds under its own section of the act, presumably
vested with broad public interest objectives, the Supreme Court has indicated
that divestiture should be uppermost in a court's considerations when approach
ing the task of fashioning appropriate relief.22 Nonetheless, courts have been

reluctant to grant this drastic form of relief, even to the Government.23 While
a private litigant seeking an injunctive decree must establish potential injury to

his business or property, it is undoubtedly true that he must also show a poten
tial substantial injury to the public.24 It is thus apparent that divestiture will
be less frequently granted to private parties than to the Government, because

any evidence presented by private litigants on the issue of harm to the public
will prima facie be identifiable with a private interest.25 If, however, in a

plete, thus preventing him from meeting the statutory requirement of "threatened loss or

damage.'' This questionable proposition was apparently not urged before the Ames court.
17 240 F. Supp. at 526.
18 See generally Attorney General's Report 353-57; Adams, Dissolution, Divorcement,

Divestiture: The Pyrrhic Victories of Antitrust, 27 Ind. L.J. 1 (1951) ; Oppenheim, Timberg
& Van Cise, Divestiture as a Remedy Under the Federal Antitrust Laws, 19 Geo. Wash. L.
Rev. 119 (1950).

19 Oppenheim, Economic Background, in id. at 120-23.
20 Timken Roller Bearing Co. v. United States, 341 U.S. 593, 603 (1951) ; United States

v. National Lead Co, 332 U.S. 319, 348-53 (1947); American Crystal Sugar Co. v.

Cuban-American Sugar Co, 152 F. Supp. 387, 400-01 (S.D.N.Y.), aff'd, 249 F.2d 524
(2d Cir. 1958).
21 United States v. E. I. du Pont de Nemours & Co, 366 U.S. 316, 326 (1961) ; Van

Cise, Limitations Upon Divestiture, in Oppenheim, Timberg & Van Cise, supra note 18, at
153-54.
22 United States v. E. I. du Pont de Nemours & Co, supra note 21, at 330-31.
23 See Attorney General's Report 353-57; Adams, supra note 18, at 31-32.
24 This conclusion is reached not only from the drastic nature of the remedy but also

by analogy to actions under � 4, where a private litigant suing for treble damages must show,
in addition to specific injury to business or property, that defendant's conduct results
in appreciable harm to the general public. Klor's, Inc. v. Broadway-Hale Stores, Inc.,
359 U.S. 207, 210 (1959); Shotkin v. General Elec. Co, 171 F.2d 236, 239 (10th Cir.
1948); I.P.C. Distrib. v. Chicago Moving Picture Mach. Operators Union, 132 F. Supp.
294, 298 (N.D. 111. 1955); Oppenheim, Federal Antitrust Laws 1037-38 (1959).

25 See Kintner, An Antitrust Primer 155 (1964).
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particular case a court determines that a private litigant can be given adequate
relief only if divestiture is ordered, there seems to be no convincing reason

why it should be precluded from doing so.26

CRIMINAL PROCEDURE�PRELIMINARY HEARING�RIGHT TO AP
POINTED COUNSEL�Failure of Commissioner at Preliminary
Examination To Inform Indigent of Availability of Counsel Under
District of Columbia Legal Aid Act Is Not Reversible Error Unless
Lack of Representation Prejudices Defense. Blue v. United States,
342 F.2d 894 (D.C. Cir. 1965).

Appellant, a seventeen-year-old indigent with a seventh grade education, was
arrested for robbery and assault with a dangerous weapon. At preliminary
examination, the United States Commissioner, pursuant to the requirements of
rule 5(b) of the Federal Rules of Criminal Procedure,1 informed appellant of
his right to retain counsel, but failed to inform him of the availability
of counsel for indigents under the District of Columbia Legal Aid Act.2 Having
insufficient funds to provide his own counsel, appellant waived preliminary
hearing and was bound over for grand jury proceedings.3 The grand jury returned
an indictment whereupon counsel was appointed. After his conviction, appellant
sought reversal contending that the commissioner erred in failing to inform him
at preliminary examination of the availability of appointed counsel. Held,
failure of commissioner at preliminary examination to inform indigent of avail
ability of counsel under District of Columbia Legal Aid Act is not reversible
error unless lack of representation prejudices defense.4

Although the Legal Aid Act does not expressly require the commissioner to in

form the accused of his right to appointed counsel,5 the court's imposition of that

26 Hale & Hale, Market Power: Size & Shape Under the Sherman Act 370 n.l

(1958). Kintner believes that private injunctive relief, including divestiture, is "significant
and likely to become more so in coming years." Kintner, An Antitrust Primer 155 (1964).

1 "The commissioner shall inform the defendant of the complaint against him, of his

right to retain counsel and of his right to have a preliminary examination."
2 D.C. Code �� 2-2201-10 (1961).
8 Fed. R. Crim. P. 5(c): "If the defendant waives preliminary examination, the com

missioner shall forthwith hold him to answer in the district court."
4 Blue v. United States, 342 F.2d 894 (D.C. Cir. 1965) ; accord, Shelton v. United States,

343 F.2d 347 (D.C. Cir. 1965) ; cf. Moon v. United States, 115 U.S. App. D.C. 133, 134, 317

F.2d 544, 545 (1962) (per curiam).
5 D.C. Code � 2-2202 (1961), provides in part:
the Agency shall make attorneys available to represent indigents in criminal proceedings
in the United States District Court for the District of Columbia and in preliminary
hearings in felony cases, and in cases involving offenses against the United States in

which imprisonment may be for one year or more ....
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requirement cannot be seriously questioned in the light of the clear intent of the
act.6 Notwithstanding the commissioner's failure in this respect, Blue's convic
tion was affirmed. In so deciding the court stated that

It has generally been thought that the purpose of a preliminary hearing is to
afford the accused (1) an opportunity to establish that there is no probable
cause for his continued detention and thereby to regain his liberty and, possibly,
escape prosecution, and (2) a chance to learn in advance of trial the foundations
of the charge and the evidence that will comprise the government's case against
him.7

Although the first purpose is firmly established,8 preliminary hearing has not

generally been thought to be a "discovery" device.9 Coupling this newly estab
lished discovery purpose with the court's insistence that in the future defects

6 The act provides that attorneys shall be made available to indigents at proceedings before
the commissioner. It would seem that normally an indigent defendant could not be ex

pected to be familiar with the provisions of the act and would therefore not be able to
take advantage of the benefits of the act unless the commissioner informs him of its
provisions. Contra, Ricks v. United States, 334 F.2d 964, 980 (1964) (Bastian, J, dissenting).
The effect of Blue may be extended to all federal courts by the adoption of proposed

amendments to rules 5(b) and 44, soon to be considered by the Committee on Rules of
Practice and Procedure of the Judicial Conference. Proposed rule 5(b) states that "the
commissioner shall inform the defendant ... of his right to retain counsel, of his right
to request the assignment of counsel if he is unable to obtain counsel . . . ." Proposed
rule 44 states:

(a) Right to Assigned Counsel. Every defendant who is unable to obtain counsel shall
be entitled to have counsel assigned to represent him at every stage of the proceedingsfrom his initial appearance before the commissioner of the court through appeal, unlesshe waives such appointment, (b) Assignment Procedure. The procedures for implement
ing the right set out in subdivision (a) shall be those provided by law or by local
rules of district courts or courts of appeals.

34 F.R.D. 411, 415-16, 442-43 (1964). (Italics indicate additions.) See generally Moran,
Federal Criminal Rules Changes: Aid or Illusion for the Indigent Defendant?, 51 A.B.AJ.
64, 65 (1965). The procedures established under the recently passed Criminal Justice Act
of 1964, 78 Stat. 552, 18 U.S.CA. � 3006A (Supp. 1964), will control the appointment of
counsel under the proposed rules. 34 F.R.D. 411, 443 (1964)

7 342 F.2d at 901.
8 Giordenello v. United States, 357 U.S. 480, 484 (1958); Mallory v. United States, 354

U.S 449, 454 (1957); Barrett v. United States, 270 F.2d 772, 775 (Sth Cir. 1959)- see
Barber v. United States, 142 F.2d 805, 807 (4th Cir.), cert, denied, 322 US 741 (1944)-Umted States v. Gray, 87 F. Supp. 436, 437 (D.D.C. 1949) ; Puttkammer, Administrationop Criminal Law 93 (1953) ; Heifer, The United States Commissioner-A Little Known
component of the Federal Judicial System, 52 Ky. LJ 386 389 (1964)

tet^^lT? LT' 13 FR'D- 177 (D'D-C- 19S2)' (only PurP�se ^closed by its

So rw� lU,Stlficatl0n of retention of accused); United States v. Averett, 26 F.2d 676

ZZ 928) it"" ^ ^ is t0 inform of prosecution!
TZ,7Tt1TX authority)' But see 0RMELD' c�al Procedure From Aemst
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at the preliminary hearing stage be raised immediately by extraordinary reme

dy/0 has the effect of bringing the court within a step of recognizing preliminary
hearing as an absolute right�absent counseled waiver.11 Although the instant
court determined from a scrutiny of the trial record that no prejudice resulted
from the failure to obtain these stated objectives of the preliminary hearing,12
it will not be able to do so in the future since no trial record will be available
if habeas corpus or mandamus are required to be utilized to review error at
this stage. Without a trial record the Government will find it difficult to show
that there was no prejudice so that a defendant denied an opportunity for effec
tive discovery at preliminary hearing as, for example, where he is not represented
by counsel, need merely invoke the appropriate extraordinary remedy and claim
a deprivation of opportunity for discovery. The Government will have no basis

10 The Blue court sought to avoid resort to postconviction review of a commissioner's

failure to inform and other pretrial defects by requiring that "an accused who is permitted
to waive hearing without proper advice or who is wrongfully denied an opportunity to

present witnesses in his own behalf" seek his release by a petition for habeas corpus

or mandamus. 342 F.2d at 900. Habeas corpus is available under federal statute to free a

person in custody in violation of the laws or Constitution of the United States. 28 U.S.C.

� 2241(c)(3) (1958). By virtue of Blue, a commissioner's failure to inform the indigent
defendant of the availability of unpaid counsel is a violation of the laws of the United States

and, therefore, is immediately reviewable by habeas corpus.
If the defendant is released on bail after a defective preliminary hearing, habeas corpus

is not available because release on bail is not "custody" as that term has been interpreted.
Johnson v. Hoy, 227 U.S. 245, 248 (1913) ; United States ex rel. Potts v. Rabb, 141 F.2d 45,
47 (3d Cir.), cert, denied, 322 U.S. 727 (1944); United States ex rel. Walmer v. Titte-

more, 61 F.2d 909, 910 (7th Cir. 1932) ; Mezzatesta v. Delaware, 199 F. Supp. 494, 495

(D. Del. 1961); Veach v. Smith, 42 F. Supp. 161, 162 (M.D. Pa. 1941). But see Reis v.

United States Marshall, 192 F. Supp. 79 (E.D. Pa. 1961) ; cf. Jones v. Cunningham, 371

U.S. 236 (1963) (parole is custody within meaning of statute). See generally Wales v.

Whitney, 114 U.S. 564, 570-75 (1885). In such a situation, the Blue court suggested that a

writ of mandamus to compel the holding of a preliminary hearing could be utilized. 342 F.2d

at 900. Although there do not appear to be any cases where mandamus has been utilized for

this purpose, such a use would seem analogous to mandamus to compel a lower court to

proceed with trial. See, e.g., Shepard v. United States, 163 F.2d 974, 977 (8th Cir. 1947)

(dictum); Fowler v. Hunter, 164 F.2d 668, 670 (10th Cir. 1947) (dictum), cert, denied, 333

U.S. 868 (1948); McDonald v. Hudspeth, 113 F.2d 984, 986 (10th Cir.) (dictum),
cert, denied, 311 U.S. 683 (1940) ; Frankel v. Woodrough, 7 F.2d 796, 797-98 (8th Cir. 1925).

11 Currently there is no right to a preliminary hearing where there has been a grand
jury indictment on an original. See, e.g., Barrett v. United States, 270 F.2d 772, 775 (8th
Cir. 1959) ; Davis v. United States, 210 F.2d 118, 120 (8th Cir. 1954) (dictum) ; Clarke v.

Huff, 73 App. D.C. 351, 119 F.2d 205 (1941) ; Burrall v. Johnston, 53 F. Supp. 126, 129

(N.D. Cal. 1943).
12 Whether the instant court was justified in concluding that the trial record would reveal

any prejudice resulting from deprivation of discovery is questionable. The benefits which

may be afforded counsel by an early opportunity for discovery seem impossible to evaluate

once that opportunity has been denied him.
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for refutation of the claim, and subsequent indictment, although it contains a

determination of probable cause,13 should have no effect upon it.14

Furthermore, if the right to discovery at preliminary hearing is to be made

meaningful, it would seem that implementing procedures must be established.
Such procedures might include the right to printed transcripts of the preliminary
proceedings;15 the right to confront both defense and prosecution witnesses;16
at least a limited application of the rules of evidence;17 and a requirement that
cornmissioners be qualified bar members.18
The extent to which the Blue court's apparent desire to provide defendants

with effective discovery at an early stage will be carried remains to be seen.

Although Blue appears to require that whenever a preliminary hearing is held
the accused be able effectively to utilize it for some form of discovery, it does
not go so far as to require the holding of a preliminary hearing in grand jury
originals.19 This disparity requires remedy if procedures for discovery are to

develop soundly.
13 Beavers v. Henkel, 194 U.S. 73 , 84-85 (1904) ; Vincent v. United States, 337 F.2d 891,

896 (8th Cir. 1964); see Byrnes v. United States, 327 F.2d 825, 834 (9th Cir.), cert.

denied, ill U.S. 970 (1964) ; Barrett v. United States, 270 F.2d 772, 776 (8th Cir. 1959) ;
James v. Lawrence, 84 U.S. App. D.C. 355, 357, 176 F.2d 18, 20 (1949) ; United States v.

Lodewijkx, 230 F. Supp. 212, 217 (S.D.N.Y. 1964); Jones v. United States, 223 F. Supp.
454, 455 (E.D. Mo. 1963), appeal dismissed, 326 F.2d 410 (8th Cir. 1964); Heifer, supra
note 8, at 389. See generally Orfield, The Federal Grand Jury, in 22 F.R.D. 343, 436-37
(1959).

14 See Wilson v. Anderson, � F.2d �,
� n.9 (D.C. Cir. 1965) (Bazelon, C.J, dissenting) ;

Blue v. United States, 342 F.2d 894, 900 n.7 (D.C. Cir. 1965) ; Everett, Discovery in Criminal
Cases�In Search of a Standard, 1964 Duke LJ. 477, 481-82. Compare United States v.

Langsdale, 115 F. Supp. 489 (W.D. Mo. 1953), appeal dismissed, 209 F.2d 955 (8th Cir.
1954), with Wilson v. Anderson, supra at � n.9.

15 Washington v. Clemmer, 339 F.2d 715, 717-18 (D.C. Cir. 1964).
16 Id. at 718-19 (dictum).
17 Id. at 719 (dictum).
18 Presently, commissioners are not required to be attorneys. Clay v. United States,

246 F.2d 298, 304 (5th Cir.) (dictum), cert, denied, 355 U.S. 863 (1957); Heifer, supra
note 8, at 386-87, 400-01.

19 See note 11 supra.
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FOREIGN JUDGMENTS�RECIPROCITY�CONSTITUTIONAL LAW-
If the Exercise of In Personam Jurisdiction by a Court of a Foreign
Nation Is Authorized Under Its Local Law and Satisfies American
Concepts of Due Process, a Judgment of That Court Will Be En
forced in District of Columbia if American Judgments of a Like
NatureWould Be Recognized by That Nation as Conclusive. Cherun
v. Frishman, 236 F. Supp. 292 (D.D.C 1964).

Plaintiff, a Canadian resident and citizen, sued in the United States District
Court for the District of Columbia upon a default money judgment recovered
in the Supreme Court of Ontario against defendant,1 a United States citizen
and resident of the District of Columbia. Defendant did not dispute the facts
upon which the judgment was rendered but asserted that the Canadian court
lacked the necessary personal jurisdiction to grant an in personam judgment
against him. The Canadian judgment was enforced. Held, if the exercise of in
personam jurisdiction by a court of a foreign nation is authorized under its
local law and satisfies American concepts of due process, a judgment of that court
will be enforced in the District of Columbia if American judgments of a like
nature would be recognized by that nation as conclusive.2
Turning first to the "reciprocity doctrine" laid down by the Supreme Court

in Hilton v. Guyot3 and applied to Canadian courts in the companion case of
Ritchie v. McMullenf the instant court noted the holding in the latter case that

"by the law of England, prevailing in Canada, a judgment rendered by an

American court under like circumstances would be allowed full and conclusive
effect"5 and that, therefore, American courts6 "should give the same effect to

1 In the United States the original cause of action is not merged in a judgment or decree

rendered in a foreign nation. Reese, The Status in This Country of Judgments Rendered

Abroad, 50 Colum. L. Rev. 783, 788 (1950).
2 Cherun v. Frishman, 236 F. Supp. 292 (D.D.C. 1964).
3 159 U.S. 113 (1895). "[judgments rendered in . . . any . . . foreign country, by the

laws of which our own judgments are reviewable upon the merits, are not entitled to full

credit and conclusive effect when sued upon in this country, but are prima facie evidence

only of the justice of the plaintiffs' claim." Id. at 227.

The doctrine was adopted by a bare 5-4 majority and has received much criticism. See,

e.g., dissenting opinion of Fuller, J, id. at 229; Johnston v. Compagnie Generale Trans-

atlantique, 242 N.Y. 381, 152 N.E. 121, 46 A.L.R. 435 (1926) ; Restatement, Conflict of

Laws � 434 (1934) ; 2 Beale, Conflict of Laws � 434.3 (1935) ; Goodrich, Conflict of

Laws � 204 (1938); Stumberg, Conflict of Laws 132-33 (2d ed. 1951); 15 C.J.S. Conflict
of Laws � 3 (1939) ; Nadelmann, Reprisals Against American Judgments?, 65 Harv. L. Rev.

1184 (1952).
* 159 U.S. 235 (1895).
5 Id. at 242. The defendant in Ritchie contended that the exercise of in personam juris

diction over him was not within the power of the Canadian court, but the Supreme Court

held that since the defendant had appeared before the Canadian court and answered on

the merits, he had "voluntarily submitted himself to the jurisdiction of the court." Id. at 241.
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Canadian judgments provided, of course, that the other conditions set forth in

Hilton v. Guyot are met."7

One such condition is that "the foreign judgment appears to have been ren

dered by a competent court, having jurisdiction of the cause and of the par
ties . . . ."8 The Supreme Court, however, did not further explain this facet
of the reciprocity doctrine. Therefore, the instant court, after concluding pre
liminarily that the Ontario court intended its judgment to be in personam, and
was authorized by the local law of Ontario to take personal jurisdiction over

the defendant by way of substituted service,9 reached the ultimate issue of whe
ther United States law or Canadian law should govern the propriety of the

assumption of personal jurisdiction10 by the Canadian courts11 and held that
"in the interest of affording United States citizens a reasonable degree of

certainty as to when our own Courts will . . . enforce a judgment rendered

against such citizens in foreign countries [the jurisdictional question] should

It has been pointed out, however, that although Ontario does grant conclusive effect to

foreign judgments, Canada permits each of its provinces to decide independently the effect
to be given to foreign judgments. Nadelmann, Non-Recognition of American Money Judg
ments Abroad and What To Do About It, 42 Iowa L. Rev. 236, 246 (1957).

6 The Hilton case is not binding upon state courts. Aetna Life Ins. Co. v. Tremblay,
223 U.S. 185 (1912) ; Pope v. Heckscher, 266 N.Y. 114, 194 N.E. 53 (1934) ; Johnston v.

Compagnie Generale Transatlantique, 242 N.Y. 381, 152 N.E. 121, 46 A.L.R. 435 (1926) ;
Cowans v. Ticonderoga Pulp & Paper Co, 219 App. Div. 120, 219 N.Y. Supp. 284, aff'd,
246 N.Y. 603, 159 N.E. 669 (1927) ; see Truscon Steel Co. v. Biegler, 306 111. App. 180, 28
N.E.2d 623 (1940). But cf. Ingenohl v. Olsen & Co, 273 U.S. 541 (1926).
It was, however, binding upon the lower federal courts prior to Erie R.R. v.

Tompkins, 304 U.S. 64 (1938). See Kessler v. Armstrong Cork Co, 158 Fed. 744 (2d Cir.
1907); cf. Klaxon Co. v. Stentor Elec. Mfg. Co, 313 U.S. 487 (1941); Leflar, Conflict
of Laws 132 (1959) ; Nadelmann, supra note 5, at 241. But cf. Gull v. Constam, 105 F.
Supp. 107 (D. Colo. 1952).
If no longer binding on federal courts in diversity suits, the District of Columbia Circuit

alone appears to be bound by the reciprocity requirement of Hilton.
7 236 F. Supp. at 294.
8 Hilton v. Guyot, 159 U.S. 113, 205 (1895).
9 236 F. Supp. at 294-95.
10 Id. at 295-96. Any judicial decision, whether rendered by a foreign or domestic

court, is subject to attack on jurisdictional grounds. Thompson v. Whitman, 85 U.S.
(18 Wall.) 897 (1874) ; see Boivin v. Talcott, 102 F. Supp. 979 (N.D. Ohio 1951) ; In the
Matter of Estate of Paramythiotis, 15 Misc. 2d 133, 181 N.Y.S.2d 590 (Surr. Ct. 1958).
See generally Restatement, Judgments � 7 (1942) ; Leflar, Conflict of Laws � 71
(1959) ; Johnson, The Scope of Full Faith and Credit to Judgments, 49 Colum L Rev 153
(1949).
11 The court stated that this question "remains largely an open one in this country."

236 F. Supp. at 296. But cf. Compagnie du Port de Rio de Janeiro v. Mead Morrison
Mfg. Co, 19 F.2d 163 (D. Me. 1927) ; Ryder v. Ryder, 2 Cal. App. 2d 426, 37 P.2d 1069
(Drst. Ct. App. 1934); Pope v. Heckscher, 266 N.Y. 114, 194 N.E. 53 (1934).



1144 The Georgetown Law Journal [Vol. S3
be determined by our own standards of judicial power as promulgated by the
Supreme Court under the due process clause of the Fourteenth Amendment."12
Applying American standards of jurisdiction, the instant court analyzed and
applied in an international context recent Supreme Court decisions enunciating
due process requirements for in personam jurisdiction between states of the
United States.13
The iteration by the instant court of the Hilton reciprocity requirement is

unfortunate, for it was not necessary to its decision and hopefully will not be
taken to be the law of the District of Columbia Circuit. Established by the
Supreme Court in 1895 as "reasonable if not necessary,"14 the reciprocity
requirement, not binding upon the state courts15 and probably not upon federal
courts in diversity cases,16 has lost its force and uniformity and thereby any
reason for existence.

GOVERNMENT IMMUNITY�PUBLIC OFFICIALS�PRIVILEGES�
Federal Postal Inspector Does Not Qualify for Absolute Im
munity in a Civil Suit Unless His Conduct Is Within the Normal
Scope of His Agency Powers and Prima Facie in Accordance With
His Duties and Customary Behavior. Kelley v. Dunne, 344 F.2d 129

(1st Cir. 1965).

Defendant, a United States postal inspector authorized to execute searches
and arrests, was investigating a mail robbery at Plymouth, Massachusetts.

Plaintiffs, husband and wife, alleged that in the husband's absence defendant,
by falsely representing that he had a search warrant, invaded their home, falsely
represented to the wife that there was a warrant outstanding for her husband's

12 236 F. Supp. at 296.
13 To satisfy due process requirements in regard to in personam jurisdiction, the court

applied the minimum contact doctrine of International Shoe Co. v. Washington, 326 U.S.

310 (1945), as applied to a single transaction in McGee v. International Life Ins. Co, 355

U.S. 220 (1957), and refined in Hanson v. Denckla, 357 U.S. 235 (1958). Considered

together these cases provide that due process requirements will be met if the litigation is

based upon an act done or transaction consummated in, and having a substantial connection

with, the forum state. Furthermore, the forum state must have shown a manifest interest

in providing an effective means of redress for its citizens seeking relief in such circumstances.

Cherun v. Frishman, 236 F. Supp. 292, 298 (D.D.C. 1964). Compare Hanson v. Denckla,

supra at 252, with McGee v. International Life Ins. Co, supra at 223. The instant court

concluded that the "principles [of due process] established [by the above fourteenth amend

ment cases] apply equally as well to the question of jurisdiction in its present international

context, just as our own standards for recognizing judgments of one state sued upon in

another under the full faith and credit clause are applied on the basis of comity to judgments
of foreign countries." 236 F. Supp. at 298.

14 Hilton v. Guyot, 159 U.S. 113, 227 (1895).
15 See note 6 supra.
!� Ibid.
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arrest on a charge of mail robbery, forcibly prevented her from interfering with
his search of the premises, and seized money, two mail bags and a length of

rope. In separate actions, plaintiffs sought the return of personal property, as

well as damages for assault and battery, false imprisonment, trespass and
slander. The United States District Court for the District of Massachusetts,
assuming the facts alleged by plaintiffs, granted summary judgment for
defendant on the ground that he was absolutely immune from suit.1 The court
of appeals vacated the judgments below. Held, a federal postal inspector does
not qualify for absolute immunity in a civil suit unless his conduct is within
the normal scope of his agency powers and prima facie in accordance with his
duties and customary behavior.2
A search without a warrant and the uttering of defamation, the court concluded,

are sufficiently removed from the ordinary day-to-day activities of a postal
inspector that to require him to justify his actions would not seriously interfere
with the orderly processes of government. The court stated further, in dictum,
that the invasion of private property by the consciously false allegation of a

warrant constitutes a sufficient showing of malice to divest defendant of all
official immunity. Kelley seems at last to have found a way to grant redress,
in most cases, to the victim of "an official, who is in fact guilty of using his
powers to vent his spleen upon others,"3 while at the same time protecting
honest officials from suit when such is required by public policy.
Although judges have from very early times enjoyed absolute immunity in

their official acts, even when actuated by malice,4 it was unquestioned at com
mon law that none other than judges of general jurisdiction were immune from
liability for malicious torts, however closely related to their official duties.5

1 Kelley v. Dunne, 230 F. Supp. 986 (D. Mass. 1964) ; Kelley v. Dunne, 230 F. Supp 969
(D. Mass. 1964).
2 Kelley v. Dunne, 344 F.2d 129 (1st Cir. 1965).
3 Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949), cert, denied, 339 U.S. 949 (1950).4 E.g., Alzua v. Johnson, 231 U.S. 106 (1913) ; Bradley v. Fisher, 80 U.S. (13 Wall ) 335

(1871); Weaver v. Devendorf, 3 Denio 117 (N.Y. 1846); Yates v. Lansing, 5 Johns. R 282
(N.Y. 1810).

6 Lord Mansfield, convicting the Lieutenant-Governor of Senegambia for imprisoning a
military officer who had deserted during time of peace, stated that the rule to be followed
is the same as when complaints are brought against inferior civil magistrates, such asjustices of the peace, for acts done by them in the exercise of their civil duty Therethe principal inquiry to be made is, how the heart stood; and if there appears to benothing wrong there great latitude will be allowed for misapprehension or mistake
fn LZ n6 �- 61 jUU,d' lf &t heairt Is wrong' if crueIty> malice and oppression appearL llT^ ^ aggravated the imprisonment or other injury complained of,
Pudshment

^ themSelves with the thin veU of Iegal forms, nor eicape . . .

Wall v. M'Namara (KB. 1779), quoted in Johnstone v. Sutton, 1 T.R. 510, 536-37 99 Ene

?KB 5w' JK'B' 1786>; Harman V" TaPP-den, 1 East 555, 102 Eng. Rep. 214

v r�" f if�1 agamSt 0ffiC6rS �f corP�ration for removing plaintiff as freeman) ; Drewev Comton (K.B. 1787), cited in id. at 562 n.(a)2, 102 Eng. Rep. at 217 n.(a)2 (su t agaml!borough returning officer for refusing plaintiff's vote); Soames v. Barnariton ,TfK�



1146 The Georgetown Law Journal [Vol. 53

This rule was expressly adopted by the Supreme Court in Wilkes v. Dinsman6
and was generally accepted in other jurisdictions.7 At the same time, public
officials other than judges were protected against harassment by being granted
absolute immunity for nonmalicious torts, with the burden of proof as to malice
on plaintiffs.8
This settled principle was first seriously challenged in the latter part of the

nineteenth century, as courts began to extend judicial immunity to administra
tive officials acting in a quasi-judicial capacity.9 In Spalding v. Vilas10 the
Supreme Court held that the Postmaster General was not civilly liable for
official actions motivated by malice,11 thus departing from the common law.12

430, 89 Eng. Rep. 321 (K.B. 1676) (action against sheriff for preventing plaintiff's election
as knight of the shire) ; Mill v. Hawker, [1874] 9 Ex. 309 (trespass against surveyor who
removed obstruction in road).

6 48 U.S. (7 How.) 88, 130 (1849). In Kendall v. Stokes, 44 U.S. (3 How.) 87 (1845),
"the whole Court assumed that the officer would be chargeable if it could be shown that he
had acted out of malice." Hart & Wechsler, The Federal Courts and the Federal
System 1219 (1953).

7 See, e.g., Wheeler v. Patterson, 1 N.H. 88 (1917) (action against moderator of town

meeting for refusing plaintiff's vote) ; Vanderheyden v. Young, 11 Johns. R. 150 (N.Y. 1814)
(allegation by plaintiff that presiding officer at court-martial had no authority) ; Jenkins
v. Waldron, 11 Johns. R. 114 (N.Y. 1814) (action against election inspector for refusing
plaintiff's vote). "State cases denying immunity when malice is charged usually do so on

the ground of excess of authority." 3 Davis, Administrative Law Treatise � 26.04 (Supp.
1963).

8 E.g., United States v. Crusell, 81 U.S. (14 Wall.) 1 (1871) ; Wilkes v. Dinsman, 48 U.S.

(7 How.) 88 (1849) ; Martin v. Mott, 25 U.S. (12 Wheat.) 19 (1827) ; cf. Keely v. Sanders,
99 U.S. 441 (1878). Massachusetts went even further and at times imposed absolute lia

bility for official acts performed in good faith. E.g., Miller v. Horton, 152 Mass. 540,
26 N.E. 100 (1891) (Holmes, J.) (healthy horse killed upon board's reasonable belief it

was infected with glanders) ; Lincoln v. Hapgood, 11 Mass. 350 (1814) (plaintiff's vote

refused by town selectman).
9 See, e.g., Stewart v. Cace, S3 Minn. 62, 54 N.W. 938 (1893); Wilson v. Spencer, 91

Neb. 169, 135 N.W. 546 (1912) ; Steele v. Dunham, 26 Wis. 393 (1870) ; Jennings, Tort

Liability of Administrative Officers, 21 Minn. L. Rev. 263, 277 (1937). See generally
Jennings, supra.

K> 161 U.S. 483 (1896).
11 "The motive that impelled him [defendant] to do that of which the plaintiff com

plains is . . . immaterial." Id. at 499; accord, Davis, Administrative Officers' Tort Liability,
55 Mich. L. Rev. 201, 220 & n.94 (1956).

12 See 161 U.S. at 498.

By and large, the present law is the antithesis of Dicey's proposition that "every official,
from the Prime Minister down to a constable or a collector of taxes, is under the same

responsibility for every act done without legal justification as any other citizen.

3 Davis, Administrative Law Treatise � 26.01, at 507 (1958), citing Dicey, The Law

of the Constitution 189 (8th ed. 1915). Although Dicey's statement of the common law

is not entirely accurate, 3 Davis, Administrative Law Treatise � 26.01, at 506 (1958),
it is helpful in pointing up the discrepancy between the law today and the common law.

See Gibson v. Reynolds, 172 F.2d 95, 97 (8th Cir. 1949).
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In Barr v. Matteo,ls which held a public official not liable for defamation even

though it was alleged that defendant acted from spite and had no reason to
believe the truth of the statement, the Court approved the classic statement of
the public policy foundation for the immunity doctrine given by Judge Learned
Hand in Gregoire v. Biddle.u Perhaps the most far-reaching application of the
doctrine was in the recent case of Norton v. McShane,15 where the Fifth Circuit,
solely on the basis of the Attorney General's affidavit16 that federal marshals
were acting within the outer perimeter of their authority, granted summary
judgment for defendants despite uncontroverted allegations of malice in the
perpetration of assault, battery and false imprisonment.
The theory of absolute immunity necessarily rests upon two related premises:

(1) a denial of absolute immunity will in fact inhibit federal officers in the
performance of their duties;17 and (2) the public interest in not so inhibiting

13 360 U.S. S64 (19S9).
� 177 F.2d 379 (2d Cir. 1949), cert, denied, 339 U.S. 949 (1950).
[I]f it were possible in practice to confine such complaints to the guilty, it would be
Zw ^Vv,0 dT rfcove,7- Th,e Justification for doing so is that it is impossible to

jst is wel1 founded unm the case has been trfed> and that t�

h^nl^w ^
' 6 'nn�centas weI1 as *e g�aty, to the burden of a trial and to

Solute � L �gf- 15 �u co�> w�uld dampen the ardor of all but the mostresolute, or the most irresponsible, in the unflinching discharge of their duties.
Id. at 581, quoted at 360 U.S. 564-65. Although "the opinions in Barr v. Matteo make it
clear the decision upholds the privilege as being sustained for torts other than defamation
' '

"u ScfWARTZ & jAC0BY> Government Litigation 607 (1963), it is arguable that Barr
would today not be applicable to a nondefamation case, because Mr. Justice Black's con
curring opinion m the five-four decision was based on the first amendment, 360 US at 576

on thT taurT memb6rS �f mai�rity (WWttaker and Frankfurter, JJ.) are no longer
15 332 F.2d 855 (Sth Cir. 1964), cert, denied, 85 Sup. Ct. 1345 (1965). Although the facts

^^^�tT^^ from those in Kelley' the court in the instant case �-

TlTL�1TS:tY�nt case of Norton v- McShane � � � 13 contra- We are unabk

SeL^W^T* TJ baS6d �n PerS�nal kn�led&> � "^ired by Fed. R. Crv. P.

was DlareH t (Renting opinion). It does not appear, however, that this matter

z^TZ7;^mtliis in the trial court' nor was defendant>s a��

rl It.fa.'omewhat surprising that no federal court has seen fit to challenge Judge Hand'srather bold assertion that a denial of absolute privilege will inhibit federal officers In th

^ZTJnlVUtieS- ?"* Ha"d;S ^ b6en t6raed "a�r webXPU�

^^TJr�TS' Z ' " faC\eVidenCe that faiIure t0 *�* absolute
,�! the Problems seemingly feared by the courts See ProsserJZ li / "i 6d- 1%4) '" HandIer & Kldn' The of PrivUegein DeTaZZ^ S^l^r0*�* H HARV' L" REV- 44' S�-Sl n'24 (1"60)-^

H^ty^TTL^- P� ^ reSP�nd t0 the large^ theoretical Phonal
3 DavS W * "�^^ l"P�Sed Whkh tyPkaUy lagS behind the abuse."imvis, Administrative Law Treatise � 26.03, at 524 (1958).
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such officers outweighs the private interest of a citizen in obtaining redress for

wrongful conduct, even if maliciously performed. Difficulty arises in determining
under which circumstances these two premises are valid. The criterion tradi

tionally used has been the "scope of authority" or a similar test.18
In order to distinguish the instant case from those prior decisions which

granted absolute immunity where malice was charged, the Kelley court found
three common denominators which these cases possessed: (1) "the conduct of
the defendants . . . viewed without reference to the defendants' alleged motives,
was within the normal scope of their agency powers"; (2) the activity of the
defendants was "prima facie in accordance with [their] . . . duties and customary
behavior"; and (3) the public interest was considered highly important, in

comparison with the private rights involved.19

The first standard listed by Kelley seems to be simply a rewording of the

"scope of authority" test used by prior cases. The third test is merely a restate

ment of the broad policy considerations which originally led the courts to grant
absolute immunity. As the court in the instant case recognized, however, "the
difficulty is the extent of the principle."20 The second test would appear to

represent Kelley's attempt to resolve this problem and, as such, constitutes

the most significant aspect of the case. It is more restrictive than the first

standard in that one may be within the normal scope of his agency powers
and yet not be acting in accordance with his customary duties. As the court

noted:

While no act can ever be judged in vacuo, but only with some measure of

reference to external circumstances, some actions require very little showing
in order to appear at least prima facie justified, while others need elaborate

support. Paradoxically it would seem that it is in the latter situation that there

is less need for the immunity doctrine. In the latter case, where an officer

knows that he is acting out of the ordinary, he is on notice of the circumstances,
and there is more reason for him to have to expect to be prepared to justify

18 See Howard v. Lyons, 360 U.S. 593, 598 (1959) (in discharge of official duties and in

relation to matters committed to officer for determination) ; Barr v. Matteo, 360 U.S. 564,

575 (1959) (outer perimeter of line of duty) ; United States v. Birdsall, 233 U.S. 223, 231

(1914) (action governed by lawful requirement of department under authority of which

officer acts) ; Spalding v. Vilas, 161 U.S. 483, 498 (1896) (more or less connection with

general matters committed by law to officer's control or supervision) ; Gibson v. Reynolds,

172 F 2d 95, 97 (8th Cir. 1949) (within scope of authority and jurisdiction) ; Cooper v.

O'Connor, 69 App. D.C. 100, 103. 99 F.2d 135, 138 (1938) (within scope of officer's duties

as defined by law). In Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949), cert, denied,

339 US 949 (1950), the standard was explained as follows:

What is meant by saying that the officer must be acting within his power cannot be

more than that the occasion must be such as would have justified the act if he tea

been using his power for any of the purposes on whose account it was vested in him.

19 344 F.2d at 132-33.
20 Id. at 132.
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Ms conduct. This is far less of a burden than if he had to be constantly on

guard in every routine case of customary activity.21
The instant case also makes it clear that although an official does not qualify

for absolute immunity he still has a conditional privilege if he is a "public
official engaged in the performance of his duty . . . .',22 Such privilege is a
defense until "malice"23 is shown.
In summary, Kelley grants a conditional privilege to any official acting within

the scope of his authority. But in order to qualify for absolute immunity, i.e., for
the public interest so to outweigh the private right that malice will be' im
material, the acts of an official must appear "prima facie justified," the theory
being that in the absence of such justification it is less likely that the fear of
a lawsuit will prevent the uninhibited discharge of public duties.24 The ap
plication of this test presents a separate problem and will probably vary with
^ rank of ^ officer sued 25 At any rate, the Kelley approach seems finally
21 Id. at 132-33.
22 /J. at 133 (dictum). It is clear that authority of law may confer a conditional

privilege upon those who interfere with the person or property of others. See Prosser,Torts �� 25, 110, 126 (3d ed. 1964). See also Handler & Klein, supra note 17, at 65-68
Whether Kelley applied this substantive tort defense or chose to revert partially to the
common-law immunity doctrine for nonjudicial officials is not evident from the opinionAs a practical matter, however, the outcome of a particular case would not be affected
by the nomenclature employed.
23 "'Malice' required to destroy the privilege does not alone mean actual malice

[but] can also consist of 'such a wanton and reckless disregard of the rights of another
as is ill will's equivalent.'" A.B.C. Needlecraft Co. v. Dun & Bradstreet, Inc., 245 F.2d
775, 777 (2d Cir. 1957). This definition was adopted in Kelley. 344 F2d at 133-344 The Kelley approach, in its practical operation, would appear to be more

'

desirable
than the test apparently espoused in Hughes v. Johnson, 305 F.2d 67, 70 (9th Cir 1962)(dictum), which stated that unconstitutional acts cannot be within the scope of official
duties, thus precluding the existence of immunity for such acts. Kelley at least protects an
officer for good faith mistakes as to constitutionality. See 344 F.2d at 134 See alsoCraig v. Cox 171 A.2d 259, 263 (D.C. Munic. Ct. App. 1961) (dissenting opinion), aff'dper curiam, 113 U.S. App. D.C. 78, 304 F.2d 954 (1962).25 The Kelley court found

sVtemenrlw?8"61106 ^ween a public information officer uttering a defamatoryr�SK. ?
* CTSe �f an 0fficial ann��cement [the facts in Barr] and^Sn Tblhefft^Th ' With�Ut' S� *** 88 preSentlv appears, consent or a

iJT WaS a warrant> and volunteering slander

flfr f 133' It1is,clearly unusuaI for a postal inspector to carry out a search with neithera warrant nor a belief that such exists. Is it any less out of the ordinary for a publicinformatmn officer to make a consciously false statement? Cf. Handler & Klein, supra note

realil SMct the�ry tbat there is Uttle or n� difference. A more

offi^t �gr�r , �
dJStmguishinS between the two cases seems to be the rank of the

Sd /r ^ reUed h6aViIy �n the fact that defendant was the executive

specially or by implication, involved the Postmaster General, Spalding v. Vilas, 161 U.S.
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to have provided a reasonable qualification to the absolute immunity doctrine
which will have to suffice until Congress provides otherwise.26 While the instant
case neither repudiates nor explicitly challenges Judge Hand's position, there
is implicit within it the view, affirmed by Judge Woodbury in his concurring
opinion,27 that the federal courts in recent years have carried the doctrine of

absolute immunity too far, and that a modification of that principle in the
direction of the common law is in order.28

483 (1896), the Attorney General, Gregoire v. Biddle, 177 F.2d 379 (2d Cir. 1949), cert.

denied, 339 U.S. 949 (1950), and the commander of a United States naval shipyard,
Howard v. Lyons, 360 U.S. 593 (1959). The one decision considered to be contrary to the

instant case, Norton v. McShane, 332 F.2d 855 (Sth Cir. 1964), cert, denied, 85 Sup. Ct. 1345

(1965), involved federal marshals. There is clearly a difference between postal inspectors and

marshals, on the one hand, and the types of officers sued in Barr, Spalding, Gregoire and

Howard, on the other. Rank has been a material factor in suits against government officers,

frequently under the guise of a distinction between "discretionary" and "ministerial" func

tions. See Developments in the Law�Remedies Against the United States and Its Officials, 70

Harv. L. Rev. 827, 835-36 (1957). The public interest in extending immunity to high govern

ment officials is obviously greater than in the case of those occupying less responsible positions.
The Kelley test is broad enough to allow for this differentiation, in that the acts of a high

official, who has greater discretion and less restrictive customary duties, are more likely to

appear "prima facie justified" than are those of lower officers.

26 Federal Tort Claims Act � 421(h), 28 U.S.C. � 2680(h) (1958), expressly excepts

from the scope of the act certain intentional torts, e.g., assault, battery, false im

prisonment, malicious prosecution and defamation. It has been urged that the federal

government should itself assume responsibility for most of the torts within the area of

officers' immunity. E.g., Handler & Klein, supra note 17, at 76-79. While the Government

continues to refuse to accept such responsibility, it has been proposed that the courts

should apply something less than absolute immunity, at least for defamation cases, viz. a

privilege resting on due care under all the circumstances of a particular case. Id. at 68-76.

The Supreme Court, however, has recently opined that the imposition of liability on

federal officers "for acts committed 'under color,' but in violation, of their federal au

thority" is a matter for Congress, not the judiciary. Wheeldin v. Wheeler, 373 U.S. 647, 652

(1963).
27 344 F.2d at 134.

.
.....

28 Contrary to Judge Hand's view, there does seem to be a way to impose liability

in a proper case without requiring innocent officers to submit to the rigors of a full trial.

In cases in which the actions need little showing to appear prima facie justified, summary

judgment would be granted to defendant. In other cases, in order to defeat a motion for

summary judgment plaintiffs would have the burden of showing malice as defined by

�Kelley Thus, if the officer were to submit affidavits showing that there had been no

malicious action, plaintiffs would not be allowed merely to fall back on their pleadings,

but rather would be required to submit affidavits themselves clearly showing a genuine

issue as to whether the officer acted with reckless indifference to the rights of the individual

citizen. See 3 Davis, Administrative Law Treatise � 26.04, at 529 (1958) ; cf. Sarr v.

Matteo, 360 U.S. 564, 588-89 (1959) (Brennan, J, dissenting).
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HANDLING FEDERAL TORT CLAIMS: ADMINISTRATIVE AND JUDICIAL
REMEDIES. By Lester S. Jayson. Matthew Bender & Company, New York,
1964. Pp. xxviii, 941. $35.00.

Far-reaching and noteworthy reforms in the law at times are achieved
quietly and without acclaim. This was the case with the epoch-making
legislation known as the Federal Tort Claims Act by which the United
States waived its sovereign immunity and submitted itself to suit for
damages in tort. This legislation was the culmination of many years' work
on the part of a group consisting of representatives of the Department
of Justice and members of the legal staffs of various other government de
partments and agencies. The members of the group shifted from time
to time but it labored continuously to the same end. Many members of
the Senate and House of Representatives were sympathetically inclined
and helped to advance the progress of the legislation. Finally, it was
enacted and became law in 1946. For the first time in the history of theUnited States, the Government permitted itself to be sued in tort instead
of relegating claimants to an uncertain remedy by way of private bills
in Congress. Not only were the ends of justice advanced, but an onerous
burden was removed from the Congress, which was flooded with privatebills at each session, only a few of which could receive serious considera
tion.

Now that the act has been in effect for almost a decade, during which
numerous actions were brought and adjudicated under it, the time has
arrived for a definitive work on the subject. So far as this reviewer is
aware, none has been published until the present appearance of Mr
jayson s comprehensive book on Handling Federal Tort Claims He is
peculiarly fitted to undertake the task because he was at one time Chiefot the Tort Section of the Claims Division of the Department of Tusticeand m that position had supervision, from the standpoint of the Govern
ment, of all litigation brought under the Federal Tort Claims Act.
The book is a bulky volume dealing with every possible phase of tort

ATrr^ U 15 devoTedto'thfederal Tort Claims Act, it also comprises a treatment of each of thenumerous special statutes conferring upon various agencies of the Government limited authority to settle tort claims of specified types These"statutes are not as well known as perhaps they should be, andSr com'
1151
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pilation and discussion in Mr. Jayson's book mil no doubt prove very
helpful.
Mr. Jayson's contribution is not intended to be a theoretical treatise

or a text book on the subject. It is a practical manual for the active prac
titioner. It attains its purpose and fills its niche very effectively. It will
be particularly helpful to lawyers who may find themselves retained from
time to time to prosecute a tort claim against the Government, in that it
is written from a dynamic rather than a static standpoint. It contains sug

gestions and advice on how to handle the various steps in such a law suit.
It goes as far as to apprise the reader of the manner in which proposed
settlements and compromises of tort claims are handled intramurally in
the government departments. This reviewer recommends it highly as a

reference book and guide to members of the bar who have occasion to

handle tort claims against the Government.
In view of the purpose for which the book is written, it is natural for

the author not to undertake a theoretical critique of the Federal Tort
Claims Act. With a decade of experience under it, however, the subjects of

possible extension of the scope of the statute and the elimination of some

of its limitations seem ripe for consideration. It must be borne in mind

that the enactment of the statute was a drastic innovation in American

jurisprudence. Consequently, it was natural in the exercise of caution to

include numerous exceptions and restrictions on the scope of the liability
to which the Government was subjecting itself. Most of the exceptions
were included at the request or insistence of individual government
agencies which were affected by them.

As originally enacted, the section containing exceptions to waiver of

immunity consisted of fourteen paragraphs, each enumerating either types
of torts in respect to which the United States was not to be held liable,
or activities of specified agencies to which the statute was not to apply.
A consideration based on reflection and experience of the past decade

would lead to the conclusion that all but two of them should be repealed,
and that the waiver of immunity to suit in tort should be more compre

hensive. Perhaps the enlightened example of New York might well be
followed. The pertinent law of New York State provides that "The state

hereby waives its immunity from liability and action and hereby assumes

liability and consents to have the same determined in accordance with

the same rules of law as applied to actions . . . against individuals or

corporations . . . .m

l N.Y. Ct. Cl. Act � 8.
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A similar provision contains a waiver of immunity by the state with
respect to torts of members of the organized militia and employees in
the division of military and naval affairs in connection with the operation,
maintenance and control of vehicles and aircraft.2
There are only two exceptions that no doubt should be retained in

the Federal Tort Claims Act. One is contained in paragraph (b) com

prising "any claim arising out of the loss, miscarriage, or negligent trans
mission of letters or postal matter." Any person using the mails can safe
guard himself by employing registered or certified mail. Another exception
that no doubt should be retained is found in paragraph (j) which relates
to claims arising out of combatant activities during time of war.
The most troublesome of all exceptions is perhaps one that exceptsclaims arising out of the performance of a discretionary function or

duty. During the many years of discussion concerning various proposeddrafts of the legislation, no such exception was suggested. It was inserted
in the last stages of the enactment of the measure and has created both
trouble and difficulty, and does not seem to be based on any principleof reason or justice. The difficulties in construing and applying this
provision are demonstrated by the fact that Mr. Jayson devotes many
pages to an analysis of decisions under it, many of which are irreconcilable
Under the principles of the law of torts, a person is not held liable for an
act which is within the range of sound discretion. An error of judgmentshown by hindsight is not a ground for liability. It is only if the act of theindividual performing it is done negligently, or involves a tort such as
trespass, that liability attaches. It is the opinion of this reviewer that
no reason is discernible for applying a different rule of law to the Govern
ment than governs the activities of private individuals in this respectbimiiarly, no reason is perceived why activities, such as the collectionot taxes or activities of specified agencies, should be excepted. If the

SS^nUe Serfe.intendfd t0 distra** A's property, but mistakenlyitS f S Pr�P Y' 11 W�Uld SCem that the United States ^ould be

SrSS^ww^0? ^ CaSC may be" The Same is true with

as wrii5 1 En6my AGt End the Tenness^ Valley Authority Act,as well as the others enumerated in the statute.

i-k ,
en' ^ere are certain Personal torts that are excepted For examnle

-n so �
** "T^ In thg ��t�S�

to It^ T�nS' �ne W�nderS Whether this excePtion is fair andJ^tlUias been a basic principle of our law that a government officer
2 N.Y. Ct. Cx. Act � 8-a.
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or employee is personally liable for any tortious action committed by him
in the course of the performance of his official duties. In this respect the
common law differs from the civil law. Recently, however, it has been
held that high-ranking government officers who have occasion to make

public utterances or statements to the press concerning the official
activities of their agencies are free from liability for any defamatory
assertion contained in such statements. If that be so, it would seem proper
that the Government, as the employer, should be answerable, since other
wise the person who has been maligned is helpless and without remedy.
Such a result is not in accordance with the present tendency to safeguard
civil rights of individuals.
The exception of false imprisonment gives rise to the intriguing thought

that perhaps the controversy over the rule arising out of the Mallory case

might be solved by repealing the exception of liability for false imprison
ment. In that event a person arrested on a criminal charge who is not

brought before a magistrate without unnecessary delay might perhaps
have a cause of action for damages against the United States. One may
well wonder whether this is not a better solution than to exclude any
statement made by the prisoner during the intervening period because

of the arresting officer's delay in bringing him to a magistrate.
This review would be unduly prolonged if an attempt were made to

analyze each individual exception. Enough has been said to support the

suggestion that it would be in the interest of justice to repeal all of them
with the exception of the two heretofore noted.

So, too, it would seem reasonable and just to extend the Federal Tort

Claims Act to the Government of the District of Columbia. Although
the District of Columbia is a federal area and Congress legislates for it,
the obsolescent, if not obsolete, distinction between governmental and
proprietary functions still persists and is applied by the District of

Columbia courts, although with considerable reluctance. They take the

position that Congress alone can change the law on that subject. It seems

unreasonable, for example, that the United States is liable for torts com

mitted in the course of activities of government hospitals, and yet the

District of Columbia is under no such liability because there the opera

tion of a hospital is regarded as a governmental function.
Finally, some attention might be paid to the provision in the present

statute to the effect that if a claimant presents a claim to a federal

agency for administrative adjustment�the maximum amount of such

claims may be only 2,500 dollars�and the claim is rejected or with

drawn, and a suit thereon is later brought, the plaintiff may not demand
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damages in any greater sum than the amount of the administrative claim.
There seems to be no justification for this provision either on principle or

expediency. Some claimants would be willing to accept a modest settle
ment with reasonable expedition, rather than incur the expense and

uncertainty of litigation. Yet they may be deterred from submitting
claims by reason of the existing prohibition. It should be repealed.
The thoughts to which the reviewer has just adverted have been lurking

in his mind for some time. They have become crystallized as a result of
the perusal of Mr. Jayson's splendid contribution.

Alexander Holtzoff*

THE THEORY, LAW, AND POLICY OF SOVIET TREATIES. By Jan F. Teiska
and Robert M. Slusser. Stanford University Press, Stanford, 1962. Pp. xi, 593.

$8.50.

Professors Triska and Slusser in their book, The Theory, Law, and
Policy o) Soviet Treaties, have focused upon one of the most important
aspects of international law�treaties among nations.1 They examine this
subject from the Soviet point of view which, in turn, is intrinsically con

nected with the Marx-Lenin theory of state and law.2 An understanding
of the foundations and basic tenets of socialist legal science, as ex

pounded by Marx, Lenin, Stalin and their followers, is necessary to grasp
Soviet ideas dominating international law in general and Soviet views

relating to the theory, law and policy of international treaties in particu
lar. Fortunately, the authors have been very successful in supplying the

necessary explanations to lawyers who are unfamiliar with Marxism-
Leninism and who may be puzzled and confused by the unusual and

quaint Soviet approach to the problems under discussion.

The authors have appropriately divided their book into three main
sections: first, treaties as the source of Soviet concepts of international
law;3 second, the fundamentals of Soviet treaty law;4 and third, Soviet

* United States District Judge, United States District Court for the District of Columbia.

1 See generally 5 Hackworth, International Law (1943).
2 See generally Korovin, Poniatie, istochniki i sistema mezhdunarodnogo prava, in 1951

Mezhdunarodnoe Pravo 3-20 (Russia).
3 Triska & Slusser, The Theory, Law, and Policy of Soviet Treaties 9-35 (1962)

[hereinafter cited as Triska & Slusser].
4 Id. at 35-175.
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policy as reflected in international obligations.5 The final section of the
book, entitled "Conflicts," presents a summary and conclusion of the
previously discussed topics.6
The first two sections of the book are of specific interest to jurists en

gaged in an examination of the Soviet theory of international treaty law
in that they present and explain the Soviet attitude toward the most im
portant elements of treaty law: the nature of treaties and their importance
as a source of international law; their legal effect, interpretation and
various modes of termination; and, especially, the right of the parties to
a unilateral denunciation of a treaty.
The Soviet theory of international law�just as Soviet views on

socialist law in general�has been subject to a trial and error approach
since 1917 when the proletarian dictatorship was established in Tsarist
Russia. Although the general principles of Soviet socialist law had been
consolidated by 1938, the Soviet views concerning international law have
continued to change and have fluctuated until as late as 1957. From the

very beginning it was clear to Lenin and his followers that conventional
forms of international legal relations with "bourgeois and capitalist states"
would have to be maintained by the newly created Soviet regime in order
to survive in a nonsocialist world. However, at the same time, the Soviet
leaders were unwilling to abandon the basic principles of the socialist

theory of state and law inherited from Marx, who taught that these

phenomena are but two offsprings of the class struggle.7 They refused,
therefore, to accept nonsocialist theories on the origins and legal forms
of international relations and claimed instead that international law, like
any other law, is the expression of the will of the dominant class in the
state. Consequently, an international treaty, as the expression of the will
of a particular dominant class, is international law converted into statute

and as such is the only source of international law in general, and for the
state which concluded the treaty, in particular. In the period of transition,
which according to socialist theory covers an entire historical epoch
from capitalism to socialism (communism), and during which epoch
socialists and capitalist states must live side by side, international treaties
are based on the necessity of coexistence between these two opposite
camps. There is, however, according to Soviet jurists, a basic difference

5 Id. at 175-381.
� Id. at 381-409.
7 See Golunskii & Strogovich, The Theory of the State and Law, in 1951 Soviet Legal

Philosophy 365-402.
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between the socialist and nonsocialist approach to the concept and func
tion of international treaties. The Soviet point of view is that, in the
final analysis, all treaties signed by the Soviet Union and other socialist
states with nonsocialist countries are concluded for the purpose of attain

ing the ultimate goal, the triumph of socialism.8 Thus, the treaties reflect
the will of the dominant working class which is engaged in the construc

tion of socialist society,9 and are in their content and significance�though
not in their terms�completely different from that attributed to the same

legal instruments by the West.10 By concluding a treaty with a bourgeois
state, the Soviet doctrine asserts, the "common will" of the parties is not

created; only a "legal record" is established, which, though not to be

changed unilaterally, still remains linked with the respective signatory
states without which it cannot exist.11 In simple language, this apparently
complex theory expressed in the language of Marxian dialectics, means
that this "legal record" can be modified or abrogated by the socialist

partner if this is necessary in view of newly created conditions, or if a

basically different interpretation of a treaty clause is presented by the
socialist state.

Today, Soviet legal doctrine considers treaties as being the primary
source of international law while admitting that other generally recog-

8 Triska & Slusser 10-2S.
9 Treaties also reflect the needs of Soviet policy in a particular stage of international

development. Being of legal character, they create Soviet positive law within the concepts
of socialist legality. Cf. Trainin, State and Law, in 1951 Soviet Legal Philosophy 440-56.

10 Socialist law, expressing the will of the working class and reflecting its base, the
socialist state, is, in the opinion of Marxist lawyers, of a higher type than nonsocialist law.
See 1 Hazard-Shapiro, The Soviet State and Its Citizens 8-9 (1962). Therefore, the
Soviet concept of international law, the Soviet writers claim, is not only of a higher type
than the bourgeois international law, but is the only correct interpretation of international
legal relations in the historical epoch of transition from capitalism to socialism. Korovin,
supra note 2, at 5-10.

11 Triska & Slusser 29. Perhaps the best evidence that "the common will" of the con

tracting parties was not established by commonly accepted legal terminology is offered by
the Yalta Agreements. See 39 Am. J. Int'l L. 105-06 (Supp. 1945). There is no doubt, for
instance, that the term "free and democratic elections," stipulated in the agreements, has
a completely different content and significance when appraised by the Western standard
or when considered in the light of the doctrine of socialist law. Hence, it is not only the
question whether the Soviets have violated the Yalta Agreements�which they did accord
ing to our interpretation�but also whether they have violated them according to their

concepts and interpretation, which they did not. For the importance of the difference
between the form and the content of socialist law see Yudin, Socialism and Law, in 1951
Soviet Legal Philosophy 281-301.
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nized sources, such as customs or decisions of international courts or

other bodies, may serve as sources of international law for purely prac
tical purposes, provided such sources are not opposed to the basic Soviet

goals or contrary to the international policy pursued by the Soviet Union.12
The chapters of the book which examine the legal effects of Soviet

treaties, their interpretation and the theory of their unilateral denuncia

tion, are specifically instructive.13
The legal effect of a bilateral treaty, according to the Soviet viewpoint,

extends exclusively to the contracting parties. Any attempt to expand
its validity would be tantamount to an infringement of the sovereign rights
of other states. Multilateral treaties may in some instances create obliga
tions to third states, provided that the relevant stipulations serve the

preservation of peace and security�of course, as interpreted by the

Soviet Union. Furthermore, bilateral treaties must be observed for

their duration by the contracting parties, unless (a) there has been a

profound change of international conditions since the treaty was con

cluded, or (b) there was a noncompliance with the treaty by the other

contracting party first.14
Needless to say, in view of the arbitrary interpretation of this theory,

Soviet legal writers unanimously claim that the Soviet Union has

"never violated an international treaty," if for no other reason than be

cause "Lenin and Stalin have repeatedly asserted that scrupulous obser

vance of international obligations is one of the fundamental principles of

Soviet foreign policy and Soviet international legal practice."15
In Soviet opinion, treaties may be interpreted only by the parties them

selves. Interpretation by a third party, such as the International Court

or some other body, is permissible only in cases where the signatories have

explicitly agreed to such procedure. However, as of now, the Soviets have

not accepted the compulsory jurisdiction of the International Court of

Justice (Article 36), nor is there any evidence that they may be willing to

accept as binding the interpretation of a third party in international

disputes. . ,

Soviet theory holds further that international treaties can be uni

laterally terminated while still in force if the conditions under which

they were concluded have basically changed or if one of the parties is in

12 Triska & Slusser 30.
13 Id. at 93-106, 112-18, 126-42.

i* Id. at 99-100.
15 Id. at 100.
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violation of the terms. Questions arise as to who will be the judge with

respect to the validity of the nullifying factors, and when can such uni
lateral denunciation be considered legal and warranted. The Soviets
offer a very simple answer. Only they shall decide when the unilateral
denunciation of a treaty is legal and justifiable. Should the other party
claim the same right, such action will be branded as illegal and lawless.16
Furthermore, the Soviet Union also reserves the right to create the

changed conditions needed for the justification of a unilateral denuncia
tion of its international obligations.17
The authors cite a very good example of Soviet flexibility in the applica

tion of the rule of denouncing a bilateral treaty for alleged violations
committed by the other side. The Soviet Union obliterated the U.S.S.R.-
Yugoslav Treaty of Friendship and Assistance of April 11, 1945, by its
declaration of September 28, 1949, based upon "the incriminatory evi
dence" revealed against Yugoslavia at the Rajk Trial in Budapest.18 It
should be noted that in this case the Soviet partner was also a socialist
country and consequently the treaty was considered by Soviet standards
to be "of a higher type," regulating international relations between two
socialist states. Only in such situations, the Soviets say, is the established
rule of international law, pacta sunt servanda, applicable as a matter of
course.19

Very appropriately, Professors Triska and Slusser do not give a direct
answer to one of the most prominent questions of our era: Can we trust
the Soviet Union, or any other communist controlled state, to honor
treaties or other agreements? Indeed, is it worthwhile to settle any international problem with the countries of the communist orbit in view of
their unusual ideas about the law and morals of international arrangements? The fact of the matter is that answers to these questions should
not be expected from scholars but from statesmen and political leaders.
Clearly, the question of everyday policy is not whether treaties and other
16 Id. at 125, 129.

trZ^ ufC&1 �f S0Viet maneuvers to create changed conditions in which atreaty could be unilaterally denounced is the Soviet policy toward the Baltic States ar,H it.

r/srrr treats <f peace and nonaggressi�n * 1940 �� �
kep.JNos. 3, 12, 14, 83d Cong., 2d Sess. (19SS).

Triska & Slusser 130-31, 442. This denunciation did not prevent the Soviets ft�,��dud,ng another Treaty of Friendship and Assistance, in 19S6X^JZl^with the same Yugoslavia which seven years before was stigmatized as "an instrument ofthe foreign policy of imperialist circles �
instrument of

19 Id. at 99.
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agreements should or could be made between the West and the Soviet
Union and other socialist countries, but what can be expected from
socialist partners once formal obligations are mutually assumed. Any
reader of this book can easily draw his own conclusions. Undoubtedly,
the Soviet Union or any other socialist state will honor its treaty obliga
tions as long as compliance is in its interest, or if it is forced to do so.

However, to expect a communist government to keep its pledges toward
a "bourgeois-capitalist state" for the sake of any moral and ethical
principles which we might believe to be the cornerstone of any interna
tional legal order would be both illusory and dangerous.
This book is an excellent work, based on profound and solid scientific

research and supported by a great number of original references. The
work is indispensable to anyone interested in the theory, law and policy of
the international obligations of the Soviet government. The greatest prac
tical value of the work lies in the fact that it clearly demonstrates the
problems which Soviet treaty partners encounter when they enter

into a mutual obligation with the Soviet Union or any other country which
adheres to the Marx-Lenin theory of law and justice in the international

legal arena.
Branko M. Peselj*

* Member of the Bars of the District of Columbia and the Supreme Court of the United
States. Adjunct Professor of Law, Georgetown University Law Center.



BOOKS RECEIVED

Allen, Francis A.�The Borderland of Criminal Justice. The University of
Chicago Press, Chicago, 1964. Pp. 139. $3.75.

Andrews, F. Emerson (ed.)�Foundations: 20 Viewpoints. Russell Sage
Foundation, New York, 1965. Pp. 108. $1.25.

Berns, Walter F�Freedom, Virtue and the First Amendment. Henry
Regnery Co., Chicago, 1965. Pp. 264. $1.25.

Feerick, John D.�From Failing Hands. Fordham University Press, New
York, 1965. Pp. 368. $6.95.

Freedman, Warren�Society on Trial. Charles C. Thomas, Publisher,
Springfield, Til., 1965. Pp. 302. $10.00.

Freund, Ernst�Standards of American Legislation. The University of
Chicago Press, Chicago, 1965. Pp. 327. $2.45.

Grossman, Joel B.�Lawyers & Judges. John Wiley & Sons, Inc., New
York, 1965. Pp. 228. $6.75.

Kalven, Harry, Jr.�The Negro and the First Amendment. Ohio State
University Press, Columbus, 1965. Pp. 190. $4.75.

Miller, Helen Hill�The Case for Liberty. The University of North Caro
lina Press, Chapel Hill, 1965. Pp. 254. $5.95.

1161



THE BUREAU OF NATIONAL AFFAKS. ,NC. (SNA,
cordially invites you to try

THE UNITED STATES
LAW WEEK
for three months at half the regular rate!

As an attorney, you know the
value of facts. That's why the

following facts, regarding THE
UNITED STATES LAW WEEK,
should be particularly meaning
ful to you:
� The primary function of LAW WEEK
is to safeguard you against missing a

single development of legal importance
. . . yet to save your time by greatly
reducing your reading load!
� To do this, LAW WEEK's expert
staff of lawyer-editors sifts thousands
of opinions and rulings week by week,
year after year, for the precedent-
setting few that make new law. These
significant cases are then digested un

der quick-reference topic headings-
such as Antitrust, Taxation, Insurance,
Public Contracts, Labor, Transporta
tion, Trade Regulation, Criminal Law,
Public Utilities, Railroads�in the ap
propriate section of LAW WEEK:

(1) New Court Decisions, (2) Federal

Agency Rulings, or (3) Supreme Court

Opinions.
� To further save your time, the
opinions and rulings appearing in all
sections of LAW WEEK are highlighted

in a special Summary and Analysis, a
five-minute review in which these legal
developments are tersely evaluated
for their effect on current law.
� A key feature of LAW WEEK is its

high-speed reporting of Opinions of
the United States Supreme Court�in
full text, accompanied by crisp and
accurate summary digests. Mailed the
same day they are handed down,
these exact photographic reproduc
tions of the Court's Opinions eliminate
all possibility of error.
� LAW WEEK also supplies the full
texts of all federal statutes of general
interest, immediately after signing by
the President.
� For ease of reference, LAW WEEK
is fully indexed by topic and by case

title�both for general law and for

Supreme Court actions.
If you concur in the opinion that
LAW WEEK might be helpful to
you, the special introductory
rate (three months at half the

regular rate) affords you an

ideal opportunity to get ac

quainted with this valuable
information service.

A For further information, please contact:

THE BUREAU OF NATIONAL AFFAIRS, INC.
BNA 1231 24th St. N.W., Washington, D. C. 20037

Please mention the Journal when writing to Advertisers



 



TOPICAL INDEX

ALL REFERENCES ARE TO PAGE NUMBERS
References in boldface are to Leading Articles; in italics to Notes;

in plain type to Recent Decisions

Accident Insurance
See Inheritance Estate and Gift

Taxes

Act of State
See International Law

Actions and Defenses
See Antitrust Law, Rape

Administration of Justice
See Federal Courts, Judicial Re

view

Administrative Agencies
See Public Administration

Administrative Law
See Administrative Procedure,

Antitrust Law: Damages,
Judicial Review, United
States: Federal Trade Com
mission

Administrative Procedure
See United States: Federal Trade

Commission
Administrative Conference Act, The

469-77
Authority and jurisdiction of

conference 476-77
Membership 470-73
Government and public 471-72
Selection of members 470-73
Staggered terms of office 472-73

Organization 473-76
Assembly 473-74
Enforcement of recommen

dations 473-74
Chairman 474-75
Authority 474-75

Council 476
Government-public ratio 476
Powers 476

Comparison between Kennedy and
Administrative conferences 469-70,

478-79
History of procedural reform 457-61
Judicial Conference of United

States (1949) 458
President Eisenhower's Confer

ence 459
Report of Dean Landis 460
Special message on regulatory

agencies (President Kennedy) 460

Kennedy Conference, The 461-69
Approach 463-64
Authority 463
Generally 463
Reasons for approach adopted

463-64
Composition 464-66
Assembly 465-66
Chairman, duties of 464-65
Council 464-65
Generally 464

Operations 466
Purpose 462-63
Lack of information on agency

problems 462-63
Task of conference 462

Results 467-69
Effects on judiciary 468-69
Gonzales v. Freeman 468-69

Intangible results 468
Recommendations 467-69
Studies and reports 467-69

Objections to the Administrative
Conference 479-81

Proposal for alteration of adminis
trative system 478-79

Aliens

See Citizens and Citizenship

Antitrust Law
See United States: Federal Trade

Commission

Antitrust Law: Damages
Section 4 of Clayton Act
Statute of limitations 484

Section 5 of Clayton Act
Application to private treble

damage action for antitrust
law violation

Prior FTC antitrust law en

forcement proceeding
"Civil proceeding" require

ment as applied to FTC
492-96

Finality of FTC order 486-88,
492, 496

FTC order as prima facie
evidence 482-85, 488-92

Tolling of Clayton Act stat
ute of limitations 481, 483-85,

488, 496-97
Traditional nonapplicability

of FTC order to section 5 485

IX



TOPICAL INDEX

ALL REFERENCES ARE TO PAGE NUMBERS
References in boldface are to Leading Articles; in italics to Notes;in plain type to Recent Decisions

Prior Justice Department anti
trust law enforcement ac

tion 481, 485, 495-96
Legislative history 481-85

Section 7 of Clayton Act
Violation, ability of private party

to sue for 1133
Divestiture, ability of private

party to obtain decree of 1136

Appeal and Error

See Appellate Procedure

Appellate Procedure

See Courts
Discovery orders, appealability of

under � 1292(b) of Judicial
Code 821-26

Arbitration and Award

Commercial arbitration
Agreements to arbitrate future

disputes 1079

Comparison with labor arbitra
tion 1081

Comparison with litigation 1083-88
Conclusion 1102-03
Court controls
PreUminary 1092-98
Post-award 1089-92

Role today 1079-82
Voluntarism
Court scrutiny
Need for 1082-83,

1098-1100
Possible approaches
Moseley v. Elec. & Missile

Facilities, Inc. 1101
Wilco v. Swan 1100-01

Attorneys
See Labor Law
Constitutional Law
Right to compensation for de

fense of indigents 49'8

Compensable property, services
as 498

Court order, constitutes "tak
ing" 498

Criminal Justice Act of 1964 SOI,
1139

Counsel 722-23
In District of Columbia 723-27
Miscellaneous 722
To defendants 722, 725-27
Welfare 722, 724

Factors in determining amount 681
Legislation pending, deemphasizing

use of 733-34
Premium on bonds 679
Project, District of Columbia
Criteria for release on personal

recognizance 704-07
Forms used 745-48
Organizational guide lines 735-38
Phases 739-40
Possible savings effected
To accused 729-30
To community 727-29

Procedures utilized 703-04, 740-48
Purpose 680

Scope 707-12
Purpose 678, 715
Right to 675
Substitute for
Release on personal recognizance
Conduct of defendants during

715-18, 731-32
Conduct of defendants subse

quent to disposition of
release charges 720-21

Defaults during 712-14
Possible effect on final dispo

sition of release charge 718-20

System in the District of Colum
bia, 1963

Felony cases

Effect of bail on final dis

position 693-95
Relationship between bail

and sentence 699-700
Misdemeanors 701-02
Posting bond 684:8�
Referred cases '00

Setting of bail 681-84

Bail

Cost
Confinement 721, 723-24

Bankruptcy
Rights of a trustee in bankruptcy

against unfiled federal tax

hens

Banks and Banking
See Trusts and Trustees

Capital Gains Tax

See Income Tax: Depreciation

813-16

X



TOPICAL INDEX

ALL REFERENCES ARE TO PAGE NUMBERS
References in boldface are to Leading Ajrticxes ; in italics to Notes ;

in plain type to Recent Decisions

Citizens and Citizenship
Expatriation, power of Congress

to prescribe
Constitutional issues on expatri

ation statutes 338-56
Automatic effect 352-56
Punishment 341-48
Compared to involuntari-

ness 342
Consequences of character

izing a statute as puni
tive 342-44

Cruel and unusual punish
ment 344-47

Reasonablesness 348-52
Voluntariness 338-41

Decisions of Supreme Court re

flecting changed attitude
toward Congress' control in
prescribing expatriation 326-33

Historical background 317-33
Act of July 28, 1868 323
Act of March 2, 1907 324
Bancroft Treaties 322
Decisions of Supreme Court,

prior to 1958 319-22, 324-26
Decisions of Supreme Court,

recent 327-33
Nationality Act of 1940 325-26
National policy, reluctance to

establish 317-22
Statutes on expatriation, status

of provisions in 356-63
Desertion from military forces

during time of war 361
Employment by foreign gov

ernment 359
Evasion of military service by

absence 362
Foreign military service 358-59
Naturalization in a foreign

state 357
Oath of allegiance to a foreign

state 358
Renunciation of nationality,

formal 360-61
Residence in foreign state 362-63
Treason and related acts 361
Voting in foreign political

election 359-60
Theories on Congress' power to

prescribe expatriation 333-38
"Absolute" view�no power 333-37
"Qualified" view�power im

plicit in national sover

eignty 333 337.38

Civil Procedure

See Appellate Procedure, Courts,
Federal Rules or CrvrL Pro
cedure, Judicial Review, Po
lice

Civil Rights
See Miscegenation, Police, Unions
Current judicial remedies
Civil Wrongs: 42 U.S.C. � 1983

& 1985(3) 938-43
Governmental subdivisions li

able for acts of their of
ficers 939-40

Repudiation of specific intent
�Monroe v. Pape 940-41

Section 1985(3), virtually use

less 941-43
Declaratory judgments 943-44
Enjoining execution of state stat

utes 933-38
Judicial restraint 933
Principle of comity 933-37
Pullman doctrine 937-38
Waiver of principle of comity 938

Removal 928-30
Extension of time period 930
Restoration of prejudice or lo

cal influence provision of
1867 929-30

Stays of state proceedings 930-33
Express authorization 930-32

Writ of habeas corpus 925-28
Exhaustion doctrine and avoid

ance of its effects 925-26
Expansion of 926-28

Governmental (Department of Jus
tice) remedies 944-50

Civil Powers 948-50
Criminal prosecution 944-47
Protective injunctions 947-48

History from 1866 to 1964 915-17
Necessity for procedural reform
Civil Rights Act of 1964�no new

remedies 923-24
Current remedies inadequate 921-23
Decrease direct action tactics 917-19
Remedies of early acts obsolete 919-21

Presidential remedies 950-51
Right to public accommodations
Statutory, Civil Rights Act of

1964 228-29
Constitutional
13th Amendment 229

XI



TOPICAL INDEX

ALL REFERENCES ARE TO PAGE NUMBERS
References in boldface are to Leading Articles; in italics to Notes;

in plain type to Recent Decisions

14th Amendment
ISth Amendment

229-34
229

Collective Bargaining
Employer's duty to bargain in good

faith
Communications of employer to

employees 1129-31
Direct dealings with local unions

1121-22
Firm and fair offer technique 1125-29
Generally 1116-18
Overall bargaining approach 1123-24
Refusal to provide wage and
pension data 1118-21
Sylvania doctrine 1120-21

Section 8(c) of Taft-Hartley 1124-25
Take-it-or-leave-it presentation

of proposal 1122-23

Communism
See Constitutional Law

Constitutional Law
See Attorneys, Citizens and Citi

zenship, Civil Rights, For
eign Judgments, Freedom of

Religion, Labor Law, Misce
genation

Section S04 of Landrum-Griffin
Act is violative of first and
fifth amendments

Communist holding union office 242-43

Douds, Dennis, Scales, Noto and
Yates distinguished 246-49

Failure to register as communist 243-44
Intent to violate required 243-48
Right of association 246-49

Consolidation and Merger
See Antitrust Law

Contracts
See Labor Law

Courts

Changing role of the Supreme Court
Cooperation as the norm 389-91
Governmental posture of the

Court 387-89
Image of the Court 383-87

Popular reaction 391-92
Elements of impact analysis
Appreciation of consequences 369
Demand for predictability 379
Evaluation of social effect 368-70

Law as process 370-71
Need for expertise 373-83
Principle of doctrinal polarity 371-73
Reality of judicial bargaining 380-83

Perspective of the disinterested
observer

Ignored areas of inquiry 393-95
Personal value of the commen

tator 399-400
State of scholarly commentary

today 396-99
Three-judge federal district courts

under � 2281 of Judicial Code
Appellate review
By court of appeals 451-52, 455-57
By Supreme Court 431-32, 448,

455-57
Federal jurisdiction
Foreclosure as affecting 433-35
Necessity for 432-33

Purpose 435-36, 454-55
Single judge presented with ap

plication for � 2281 court,
power of to make decisions

On abstention 449-55
On federal jurisdiction and

statutory requirements 432, 439
On merits 448-52
Pleading, as affected by 452-55

Statutory requirements
Injunctive relief, basis for 436-39

Inadequacy of state rem

edy 437-38

Irreparable injury 438-39
"State officer" 442-43
"State statute" 440-42
Unconstitutionality as ground

of suit 443-47
Foreclosure 443-44

Supremacy clause exception 444-47

Copyright
Common-law copyright 410-19
Doctrine of limited publication 411
Effect of a general publication 410-11
Intent as bearing upon publica

tion 412-19
Dissemination of a work 412"J^
Public performance of a work 416-19

Legislative proposals 426-29

Performers' rights 420-26

Appropriation of intellectual
property 422

Federal-state problems involved
in copyright and unfair com

petition theories 422-26
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Freedom from unfair compe
tition 420-22

Public performance of a work 403-07,
416-19

Address of Rev. Martin Luther
King, Jr. at Freedom March
on Washington, D.C. 403-07

Does not constitute publication 403,
416-17

Force of modern communica
tion 403-04, 418-19

Statutory copyright 408-10
Effect of belated registration 409-10
Injunctive relief for infringe

ment 410
Requirement of registration 408-09

Corporations
Corporate control as strict trustee
Application of trust essentials to

corporate control 560-63
Benefit to beneficiary (loyalty

rule)
Lesser loyalty rules
Analogy to corporate con

trol 572-75
Trust office and its assets be

long to the beneficiary 569-71
Profits inure to the bene

ficiary 571
Remuneration�contract and

labor expended 571-72
Philosophy of 564-69

Conflict of interest rule�basis
Basic loyalty 576-78
Commutative justice (quid pro

quo) 578-80
Prevention of temptation 580-82

Foundations of a trust�custody
and confidence

Appropriation 558-60
Dependence 557
Total custody 557-58

Philosophical definition of trust 555-56
Sugden-Lionel parallel 544-49
Trust essentials
Benefit to beneficiary 555
Relation of custody
Fiduciary relationship 553
Principle of finality (goal of

trust) 554-55
Property tenure 553-54
Relationship 552-53

Criminal Law
See Insanity, Narcotics, Rape
Criminal Responsibility

Changes in definition of and ap
proach to 6-7, 10

Probation 9-10
Sentencing 10

Compulsory treatment in lieu of
punishment 15-16

Criticism of existing standards
of 5-19

Causation 13-14
State v. White 12-13

Theory of
Retribution n
Reformation 11-12

Criminal Procedure
Preliminary hearing
Discovery as element of 1139-40, 1141
Failure to inform of right to

counsel 1138-39
Habeas corpus and mandamus to

correct defect in 1139-40

Descent and Distribution
See Estate Tax

Discovery
See Appellate Procedure, Prtvi-

ledged Communications

Discrimination
See Unions

Diversity Jurisdiction
See Unincorporated Associations

Emigration and Immigration
See Citizens and Citizenship

Equitable Remedies
See Copyright, Reformation of

Instruments

Estate Tax
See Inheritance Estate and Gift

Taxes
Marital deduction clauses
"Amount," use of as key to tes

tator's intent 800
Benefit to surviving spouse as

key to testator's intent 798-800, 802
Children, protection of as key to

testator's intent 800
Decrease in value of estate as

factor in interpretation of

bequests 799
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Executor's power to agree to
fractional distribution of es

tate assets 791-92, 794-97
Formula marital deduction

clauses, state court treatment
of 793-802

Florida 794, 800
Illinois 793
New Jersey 794, 801
New York 793, 797-800
Oregon 793, 800

Pennsylvania 793-94, 801-02
Fractional bequests 792-95, 797, 800
General bequests 794-802
Increase in value of estate as

factor in interpretation of
bequests 798

Marital deduction 791-802
Non-residual bequests as key to

testator's intent 793-94, 801

Pecuniary bequests 792-95, 797-802

Specific bequests 794-98, 800
Tax minimization as key to tes

tator's intent 798-802

Widows, bequests construed lib

erally in favor of 798-99

Evidence
See Privileged Communications

Exports and Imports
See Intoxicating Liquors

Federal Courts
See Appellate Procedure, Courts
Supervisory power of the federal

courts
Recent applications
"Local" supervisory power in

the District of Columbia
Circuit 1074-77

Extension of the Massiah
doctrine in Ricks v.

United States 1075-76

Unique federal-state powers
in the District of Colum
bia courts 1074-75

Regulation of procedure and

supervision of judicial be
havior 1056-61

Jury composition cases 1058-59
Tainted evidence cases 1059-61

Supervision affecting nonjudi
cial officers 1062-71

Analogy to "clean hands"
doctrine 1069-71

Illegal acts of federal officers
�McNabb v. United
States 1062-65

7ost-McNabb decisions 1065-69
Supervision affecting state-

court proceedings 1071-74
Evidence illegally obtained

by federal officers
turned over to state
officers 1071-74

After suppression of the
evidence in federal
court 1071-73

Where no federal proceed
ing initiated 1073-74

Source and nature 1051-56

Adoption of powers from the
English courts 1053-55

Inherent powers of the courts

1051-52, 1056

Federal Jurisdiction
See Courts

Federal Rules of Civil Procedure

See Unincorporated Associations
Motion for summary judgment

where subjective intent is at

issue, denial of 502-06

Foreign Judgments
Enforceability of in the District of

Columbia 1142

Freedom of Religion
School prayer and the Becker

Amendment
Becker Amendment
Constitutionality examined 221

Possible effect 220-23

Proposed amendment 217-18

Reaction against prior deci-
sions 215-16

Wording problems 218-20

Bible in public schools
State court decisions permit

ting .

200-10

State court decisions prohibit-
ing 210-13

Church, State and the Supreme
Court

Early decisions
_

193 -yo

First amendment applied to

the states

Jehovah's Witnesses 197-98
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Released time 199-200
Sunday closing laws 200-01

Transportation 198-99
Establishment according to Engel

201 -OS

Schempp and Murray 214-15
Reaction to 215-16

Freedom of Speech
See Labor Law

Government
See Public Administration

Government Contracts
See Reformation of Instruments

Government Immunity and Liability
See Police
Federal postal inspector, applica

bility of absolute immunity
doctrine to 1144-50

Immunity of public officials for
torts, federal doctrine of 1145-48

Income Tax: Deductions
Travel expenses, allowability of 502-06

Income Tax: Depreciation
Year of sale depreciation deduction

where sales price exceeds ad
justed basis, allowability of 831-37

Inheritance Estate and Gift Taxes
Creation of joint tenancy
Estate tax consequences of
Appreciation as income 866
Tracing income from gift

property 865-67
Tracing income from other

sources 865
Gift tax consequences of 867-70
Income tax consequences of 864

Expenses of joint ownership on

death 870-72
Flight insurance proceeds, includa-

bility in gross estate under
� 2042(2) 525-28

Nonadversary state proceeding to
avoid tax as collusive 816-21

Severing the joint estate 872-77
Gift tax consequences of 873-74
Estate tax consequences of 874-76
Income tax consequences of 876-77

Special problems connected with
joint property 877-88

Joint stock margin accounts 884-88
Actions tending to establish

intent to give a gift in
praesenti 884-85

Creation as a joint tenancy a

matter of intent 885-86
Nature of 884
Tax consequences if treated as

a gift in futuro 886-87
Tax consequences if treated as

a gift in praesenti 886-88
Jointly-owned property and si

multaneous death 881-83
Effect of presumption in Uni

form Simultaneous Death
Act 881-83

Overcoming the Uniform Si
multaneous Death Act
presumption 883

Severance in contemplation of

death, discussion of cases

Commissioner v. Nathan's Es-
state 880

Glaser v. United States 880
Harris v. United States 878-79
United States v. Allen 879
Sullivan's Estate v. Commis

sioner 877-78

Injunctions
See Copyright, Courts

Insanity
See Narcotics
Durham test 1021-22
Irresistible impulse test 1027-28
M'Naghten test 1021

Presumption in criminal cases 1021

Insurance
See Inheritance, Estate and Gift

Taxes

Intellectual Property
See Copyright

International Law
Act of state doctrine, applicability

to transportation of goods pur
chased by foreign sovereign 837-40

Existence of jurisdiction to sue a

sovereign state after manifes
tation of consent by sovereign 841-46

Effect of Executive suggestion 842-46

Sovereign immunity, applicability
to transportation of goods pur
chased by foreign sovereign 837-40
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Intoxicating Liquors
Imported, taxation of 235-42
Statutory regulation of
Webb-Kenyon Act 236
Wilson Act 236, 241

Inventions
See Patents

Investments
See Trusts and Trustees

Judicial Administration
See Federal Courts

Judicial Review
See Arbitration and Award,

United States: Federal Trade
Commission

New mandamus provision�28

U.S.C. � 1361 20-32
Device of mandatory injunctions,

effect upon 28-32
District of Columbia District

Court case load, effect on 45-46
Doctrine of superior officer, effect

upon 41-43
Tustice Department criticism of

20-23, 46-47
Justice Department recommenda

tions concerning 23-26
Possible litigation under 26-28

Scope of 23-26

New venue provision�28 U.S.C.
� 1391(e) 32-45

Acts "under color of legal au

thority," applied to 33-36
Doctrine of superior officer, effect

upon .

41-43
Government corporations, appli

cation to 40-41

Judicial interpretations of 43-45

Money judgments against officers,
possible application to 36-37

Statutory administrative pro
ceedings, possible application
to

.

39-40
Tax refund suits, possible applica-

tion to 37-38

Jurisdiction
See Judicial Review
Jurisdictional Disputes and the

NLRB
Concerted action in support of a

work assignment dispute as

unfair labor practice 93-146
Action must relate to "conduct

of speech" 100
Isolated threat insufficient 101
Must involve situation where

two or more groups ac

tively seeking same work 102-03
Reasonable cause standard 100-01,

102, 108
Enforcement of board's award 142-45
Jurisdictional disputes in courts:

injunction proceedings 145-48
NLRB criteria in determining

whether challenged action con

stitutes unfair labor practice 116-39
Efficiency and economy, em

ployer consideration of 121-23
Employer's assignment 117-18
Private settlements, weight to

be accorded to 129-39

Employer-union agreements 133-36
Inter-union agreements 136-39
Miami Agreement, The 132-33
National Joint Board, The 130-32

Similarity to past processes 123-28
Substitution of functions 123-28
Traditional jurisdictional lines 118-21
Union acquiescence in past

practices 128

"Safeway" rule, the 103-06
Section 8(b) (4) (D) , LMRA 103-05
Section 10(k), LMRA 100
The section 10(k) award 139-42

Section 10 (Z), LMRA 100
Standards used by NLRB in

applying 100-01
Section 303, LMRA 148-50
Standards 113"m
Unions, generally 94"X?
American Federation of Labor 94

Jurisdictional disputes 93-99
Causes of 96-98

Employers as cause of 99

Origin and growth of 93-96

Labor Law

See Collective Bargaining, Juris
diction, Unions

Hot-cargo agreements 847-53

Labor-Management Reporting and

Disclosure Act (Landrum-Grif-
fin Act) .

Constitutional problems relating
to both employer and con

sul-reports 283-90
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Commerce power 284-95
Free speech 288-90
Exemption coextensive with

Taft-Hartley � 8(c),
arguments for 288-89

Arguments against 289-90
Self-incrimination 285-88
"Required records" doctrine

286-87
Senator Morse, issue raised

by 285-86
Employer and consultant re

porting provisions 281-82
Contents of reports, require

ments 281-82
Exemptions and qualifications 282

Legal problems relating to both
employer and consultant re

ports 290-98
Advice, exemption from re

porting requirements 293-95
Drafting of speeches, posi

tion of Labor Depart
ment 294-95

Legislative history 293-94
Advice, representation and col

lective bargaining negotia
tions, exemption of 290-93

Labor Department's position 290
Basis for 291-93

Persuasion, as test of report-
ability 295-97

Replacing strikers 297
Strikebreaking 296

Signatures on reports 297-98
Officers with duties corres

ponding to those speci
fied 298

Legal problems relating solely to
consultant reports 307-13

Annual reports by consultants,
what is exempt 311-13

Attorney-client communica
tions 307-11

Legislative history 308-09
Legitimate attorney-client

relationship, necessity of
310-11

Waiver 311
Legal problems relating solely to

employer reports 298-307
Exemption for payments con

temporaneously disclosed 305
Exemption for payments to

regular employees, where

unfair labor practice is
involved 306-07

Exemption for payments cov

ered by Taft-Hartley � 302
(c) 298-305

De minimis exception 303-04
Dividends 302-03
Dues deductions 299
Indirect payments, by em

ployer 305
Initiation fees, assessments

299-300
Interest 302-03
Loans 300
Lost time payments 301-02
Trust funds, payments to 304-05

Legislative history 270-80
Barden bill (H.R. 4473) 274-75
Compared to Kennedy-Ervin

bill
'

274-75
Conference bill 279-80
Passage by House and

Senate 280
Elliot bill (H.R. 8342) 279
Goldwater bill (S. 748) 274
Joint Subcommittee of House

Committee on Education
and Labor 277

Bills considered 277
Hearings of 277

Kennedy-Ervin bill (S. 505) 273
Compared to Kennedy-Ives

bill
'

273-74
Kennedy-Ives bill (S. 3974) 271-73
Defeat in House 273
Passage by Senate 272
Principal reform provisions

271-72
Report of Senate Committee

on Labor and Public
Welfare 271

Representative Griffin, com

ments of 272
Landrum-Griffin bill (H.R.

8400) 279
McClellan MU (S. 1137) 275
Compared to Barden bill 275

S. 1555 276-77
Amended by Senate 277
Introduction by Senate La

bor Subcommittee 276
Subcommittee on Labor of

Senate Committee on La
bor and Public Welfare 275-77

Bills considered 275
Hearings of 275-77
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Professor Cox, testimony of
275-76

Report of 277
Testimony before 275-76

McClellan Committee hearings 269-70
Abuses uncovered 270
Extension of authority 269
Initial purpose 269

Prior federal legislation 267-68
Section 8(e) of NLRA
Applicability to subcontracting

clauses 847-53
Contractual consent in illegal ob

jective 850-52

Life Insurance
Insurable interest
Husband-wife relation 518
Void without consent of the in

sured 519
Tort liability of insurer
Consent test 519-20
Negligence
Due care in issuance requires

consent of insured 519-20
Foreseeable independent inter

vening criminal act 519
Proximate causation 519

"Wager policies" 519

Maritime Liens
See International Law

Miscegenation
Basis for prohibition and classifi

cation of races

Racial tension
Scientific
Sociological

Statutes
Cohabitation as violation
Fourteenth Amendment attacks
Due process
Equal protection
Religious freedom

History
Intent required for violation
Judicial interpretation
Presumption of invalidity of leg

islation
Presumption of validity of leg

islation
Races defined
Races included
Skinner doctrine�legislation in

valid if ineffective

76-78
71-74
74-76

54

67-68
68-70
65-67
49-51
53-56

54

82-90

78-80
52-53
51-53

80-82

Validity of marriage in viola
tion of 54-56

Mistake
See Reformation of Instruments

Municipal Corporations
See Police

Narcotics
See Insanity
Addiction as grounds for mental ex

amination 1020
Addiction as mental disease 1029-48
Classification of addicts 1029-30
Medical effects of addiction 1038-40

Naturalization
See Citizens and Citizenship

Patents

Utility requirement in patent law
Concept of utility 156-59
Disclosure required to support

utility 159-62

Allegation of utility 160-62

Post-patenting attack on utility
162-66

Burden of proof 163

Estoppel situations 163
Grounds for attack 163-66

Proposals for legislation 192

Utility in chemical process ap
plications 174-91

Argument for the "Bremner
rule" 183-91

In re Manson�rejection of
the "Bremner rule" 181-82

Product and process utility 176

The "Bremner rule" 176-81

Utility applied to the classes of
invention 175-76

Utility in pharmaceutical appli
cations 166-74

Legislation affecting determi
nation of utility of drugs

171-74

Patent Office proof require
ments l67'71

Police

"Scope of official duty" immunity
for police officers in damage
actions, toward a

Individual-officer liability
889-915
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Under Civil Rights Acts 899-907
Immunities
Executive 903-04
Legislative 901-03
Judicial 901-03
Police-officer 904-05

Rights protected by acts 899-901
Section 1983 899-900
Section 1985 900-01
Specific intent, requirement

of 900
Under common law 894-99
Defects in present system 907-08
Historical background 894-96
Public-officer liability 897-99
Scope of liability 901-03

"Scope of official duty" immunity
for police officers, sugges
tions toward 909-14

Criminal sanctions remaining 911
Definition of 909
Government immunity, legisla

tion regarding 911
Indemnity 911-12
Malice, acts accompanied by 912
Public-officer immunity, rule

of 909
Reasons for immunity 909

Sovereign immunity 890-94
Criticism of 890-91
Jurisdictions where waived 893-94
Legislation suggested 893
Reasons advanced for 891-93
Under Civil Rights Acts 894
Under Federal Tort Claims Act 894

Preliminary Hearing
See Criminal Procedure

Privileged Communications

See Labor Law
Attorney-client privilege
American law
Communications of agent 619
To client 619
To attorney 619

Communications privilege 616-24
Expansion of 625-27

Discovery in state court de
cisions 616-25

Preparatory privilege
Hickman v. Taylor 624, 625, 626,

630
Effect on expanded com

munications privilege 625-27

English law 585-632
Communications privilege 509-600,

611-13
Client and agents' communi

cations 592-93, 611-13
Documents, discovery 587-600
Agents, documents originat

ing with 599-600
Business and legal docu

ments, distinction 588-600
Materials for evidence 607-09

Investigatory privilege 592, 610-15
Agents of solicitor 592

Preparatory privilege 585-86, 601-16
Expansion of 585-86

Privileges
See Government Immunity and

Liability

Public Administration
Executive branch
Executive powers 980-84
Authority, distribution and ex

ercise of 981
Constitutional powers 982-84
Executive privilege 991
Hire and fire 980

Reorganization 984-88
Implied power 985-86
Reorganization Act of 1949 984-85

Research 979-80
Difficulty of 979
Where to look 979

Vice President 969-74
Appointment to positions in

executive branch 971
Chairman of National Aero

nautics and Space Council 970
Delegation of duties upon 970

External legal concerns of federal
agencies, departments, and ad
ministrations

Interdepartmental cooperation 965-69
Examples from NASA 965-69
Availability of cooperative

agreements 988-90

Cooperation with Depart
ment of Defense 989

Services agencies 988

Statutes, as commanding or au

thorizing cooperation 991-92
Relationships with the Depart

ment of Justice 974-78
House counsels 975-78
Statutes, providing for 974-75
Work, type of 977-78
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Statutes, as evidencing congres
sional intent 976

Reorganization 984-88
Conflict with executive power

984-86
Congress' control of purse

strings 986
Status, as determined by naming

as "agency," "department"
or "administration" 966

Cabinet status 966
Location of newly-created ac

tivity
*

967-68
Internal legal concerns of federal

agencies, departments and ad
ministrations 960-65

Statute, as charter for opera
tion 961-65

Examples from National Aero
nautics and Space Act of
1958

*

961-69
Appointment of officers and

employees 962
Gifts 963-64
Miscellaneous 964-65
Property, use and disposal

of 962-63
Regulation-making 961-62

Public Officials
See Government Immunity and

Liability

Rape
Evidentiary problems with statu

tory rape
Declarations as to age 511
Prima facie case 511
Rebuttable presumption as to in

tent
"

511-12
View of prosecutrix 512

Mens rea and statutory rape
Intent to commit immoral acts

not sufficient criminal intent
510-11

Required for statutory crime un

less otherwise specified 508-09

Real Property
See Warranty

Reciprocity
See Foreign Judgments

Reformation of Instruments

Mutual mistake of fact, even where
instrument reflects intended

contract, is grounds for refor
mation of government contract
if

Assumption of risk is not speci
fied

*

828-31
Benefit contemplated by defend

ant is received 829-31
Willingness to bear additional

cost had true facts been
known 829-30

Right to Appointed Counsel
See Criminal Procedure

Sales
See Warranty

Sovereign Immunity
See International Law

Strikes and Boycotts
See Labor Law

Summary Proceedings
See Federal Rules of Civil Pro

cedure

Taxation
See Income Tax: Depreciation,

Inheritance Estate and Gift
Taxes, Intoxicating Liquors

WHTC (Western Hemisphere Trade
Corporation) under section 921
of the Internal Revenue Code
of 1954

Domestic corporation 804
Economic penetration not required

806-08
Exclusion from qualifying income 80S

Export sales corporations eligi
bility 806

Intent to avoid tax does not

disqualify 809

Percentage of income 805

Place of business 804-05, 808

Tax Liens

See Bankruptcy

Torts
See Government Immunity and

Liability

Trade Marks and Trade Names

Use of subject matter of design
patent as trademark use 520-24
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Trade Regulation
See Antitrust Law: Damages

Trust Companies
See Trusts and Trustees

Trusts and Trustees
See Bankruptcy
Common trust funds
Federal legislation 994-1016
Banking acts of 1933, 1933 1009
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