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LAW ALUMNI ASSOC!A TION
This past semester the Student Bar Association initiated 

a proposal calling for the establishment of a separate Law 
Center Alumni Association to be distinct from the main- 
campus-oriented Georgetown Alumni Association. Response 
was invited from interested alumni and the idea was sub
sequently endorsed by unanimous resolution of the decanal 
staff and faculty members. The alumni response so far— 
coming primarily from locally situated graduates—has 
been preponderantly in favor of the change, so much so 
that the Executive Board of the Georgetown Alumni Asso
ciation has reversed its previous stance and has appointed 
a committee to study the matter.

Proponents of the measure have advanced several rea
sons which in their opinion are indicative of the need for 
change in the present structure. The main thrust of their 
argument is psychological, and stems from the fact that 
the present Alumni Association, although it includes all 
University graduates, is largely oriented toward the main 
campus undergraduate and graduate schools. This is no 
doubt as it should be, since the majority of the Associa
tion’s members do originate from these branches of the 
University. However, this is of little consolation to the 
average Law Center graduate, who typically will have had 
little or no contact with the main campus and who feels 
no real sense of belonging or participation.

Those actively supporting separation feel that this dis
interest could be dramatically overcome by the formation of 
an association composed solely of and for Law Center 
graduates, and further that the Law Center itself would 
benefit from such a revision. The existence of a strong and 
interested alumni group, it is said, would of necessity have 
some influence on the policies followed by the Administra
tion of the Law Center. Since this influence would originate 
from the actively involved and practicing members of the 
nation’s legal community, it could not help but have a 
positive effect on the Law Center’s formation and training 
of future members of that community. An additional con
sideration which has been raised is that a Law Center 
Alumni Association would improve communications and 
relations between the Administration and the alumni and 
would perhaps result in an increased flow of alumni 
contributions.

We feel strongly that the reasoning urged by the spon
sors of the new Law Center Alumni Association are both 
valid and persuasive; and we urge all interested alumni to 
either continue or to begin now to express their views in 
the matter to the appointed committee so that the momen
tum which has been built up may be carried forward to 
successful completion.

Published quarterly by Georgetown University Law Center and edited by 
its students. Second Class Postage Paid at Washington, D.C. Business and 
Editorial Offices at Georgetown University Law Center, Washington, D.C. 
POSTMASTER, send FORM 3579 to 506 E St., N.W., Washington, D.C. 20001.
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PROFESSIONAL 

RESPONSIBILITY
Thursday night it was quiet at the 

Law Center. The Easter vacation was 
only a few days away. A lecture on 
compulsory automobile insurance was 
scheduled for John Carroll Auditori
um, and as the audience started to 
filter in the first reports of Dr. Mar
tin Luther King’s assassination be
gan to spread. Later that night dis
order broke out in Northwest Wash
ington, but still the Law Center was 
unaffected.

Friday afternoon the rioting inten
sified and stores started closing and 
businesses began sending their help 
home. Traffic began to pile up and 
so did the numbers of prisoners in 
precinct lock-ups around Washington. 
Late that afternoon the Mayor im
posed a curfew and the number of ar
rests soared as did the flames from 
the first of the 1100 or so fires set 
in Washington riots.

What happened next is uncertain 
as to how it happened, but the im
portant fact is that it did happen. 
Telephones started ringing when call
ers could finally get a dial tone— 
telephones in the offices of the Court 
of General Sessions, telephones in the 
administrative offices of the Law Cen
ter, telephones in the offices of the Le
gal Interns, telephones in the offices of 
the Legal Aid Agency and the Legal 
Aid Society. The questions were basi
cally the same. What was to be done 
about handling and processing the first 
wave of the 5000 or so arrests that 
were made and being made in the Dis
trict? How were “we”, whoever that 
was, going to be able to find enough 
lawyers to handle all of these cases?

Word of the problem spread, again 
by telephone, and by word of mouth 
and through the press and radio and 
television. And the “word” spread 
when lawyers in the area began to 
realize what their professional duty 
was regardless of their personal feel
ings about the whole matter. But the 
word did not stop at the level of those 
admitted to the Bar. It filtered down 
to the students at Georgetown and the 
four other law schools in the city.

And then they all started respond

ing, by phone and in person at the 
courthouse. But what was to be done 
about this second massive influx into 
the courts? How could all of this 
talent and willingness to assist be 
channelled in the right direction? 
How could it be parcelled out?

Quickly a command center was set 
up in Courtroom 15 of the Court of 
General Sessions to handle all of the 
legal volunteers, lawyers and stu
dents. Somebody was drafted to make 
and put up signs directing the be
wildered civil lawyers and the knowl
edgeable criminal lawyers to the right 
place—signs amid other signs direct
ing bewildered parents to information 
booths and knowledgeable habitues of 
the court to the right offices this time 
around.

When the volunteers got to the 
crowded third floor of the courthouse 
and into Courtroom 15 the scene was 
no better inside than outside the 
courtroom. Several hundred men and 
women standing around basically 
looking bewildered. The largest crowd 
was around the bench, so that seemed 
the likeliest place for the neophyte to 
come. But he would not be a neophyte 
for long.

The questions came fast and with
out many of the social amenities, but 
they were never discourteous. Name? 
Lawyer or Student? D.C. Bar? Out 
of State? Government affiliated in 
any way? Thank you, please have a 
seat, you will be assigned to a case in 
a few minutes. Name? Student? 
Please sign that man’s list. Have a 
seat in the jury box, you will be called 
when we need you.

Usually the wait was not long. Ten 
names would be called off and ten 
more men and women would crowd 
around the bench. “You ten are as
signed to Courtroom 11. The Legal 
Interns will brief you.”

Another voice from off on the side. 
“Over here, please, for briefing.” And 
the briefing was repeated for the 
umpteenth time. These are the bail 
procedures. There is a 10% rule in 
effect for reducing bonds. Demand a 
jury trial now. It will be easier to 
waive it later, but you will have diffi
culty demanding it later. This is not 
a trial; this court has only magis
trate’s power. Do not make a plea. 
Here are copies of all the relevant 

statutes and procedures. If plan A 
does not work, try plan B. Any ques
tions?

Back to the jury box for the next 
scene. “I need two law students to go 
to. . . .” The first two names on the 
list were called and two more students 
got to sit down for a few minutes. 
“What’s happening in* Judge So-and- 
so’s court? How many defendants? 
How many attorneys are there? Are 
they going to recess?” “Send students 
down there to find out.” And so they 
went there and eventually wound 
their way to the bench to ask a clerk 
or judge what the status there was, 
and back they came to 15.

For many the confrontation with 
the criminal process, abbreviated as it 
was for those hectic days, was not the 
only confrontation. Those who left 
after the hours of curfew were pro
vided with passes either to go directly 
home or allowing them to go home 
and to come back to court for another 
session. And well they needed them. 
A bayonet at a distance is never too 
menacing; but at two feet accom
panied by the words, “I’m sorry, sir, 
you are in a restricted area and can 
be arrested if you do not leave imme
diately,” they can be quite unnerving.

Naturally not everyone was satis
fied. There were those who contended 
that justice was not being done and 
that the courts were moving too 
slowly. Somebody even filed suit to 
dismiss all the charges because of the 
delays involved in processing, but it 
never got anywhere. Judges were ad
mittedly harried, tired and probably 
in some cases unwilling to apply the 
provisions of the Bail Reform Act 
and release accuseds with the riots 
still raging. Nevertheless justice did 
get ground out under unbelievable 
conditions.

The Editors and Staff of Res Ipsa 
Loquitur take special note of all these 
facts and conditions, and, on behalf 
of all those men and women who were 
entitled to justice regardless of the 
crime charged, extend their sincere 
thanks and commendation to the 
judges, lawyers, professors and stu
dents who placed their professional 
principles above what must have been 
their strong and deep-seated emotions 
to see to it that, as far as they were 
able, the right thing was done.
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At The Center

The Deed 
Is Done!

On Tuesday, April 30, 1968, it final
ly happened. In a corner of a cinder- 
covered parking lot located about four 
or five blocks from the present Law 
Center, the first shovel of dirt was 
turned to mark the beginning of the 
new Law Center. Actually more than 
the symbolic single shovelful was 
turned as a procession of University 
administrators, Law Center deans, 
administrators and professors, alum
ni, and student leaders each took part 
symbolizing the interrelation and in
terdependence of all the Law Center’s 
personnel.

Senator Alan Bible, in his address 
to about 200 onlookers, noted that the 
new building was to be located not 
only in the shadow of the Capitol 
and the courts but also in the shadow 
of a depressed area of Washington, 
indicating that the Center’s grad
uates were to be not only officers of 
those courts but intermediaries for 
the people in those areas before those 
courts.

At Law Day ceremonies and at the 
Convocation on the Hilltop, in speech-

Geifman

Dean Paul R. Dean breaks ground.

es by former Assistant Dean A. Ken
neth Pye and attorney Edward Ben
nett Williams, the theme of service to 
the courts and the community was 
carried on and was put into the con
text of the massive problem of crime 
in the United States.

The timing of the Convocation it
self marked another first for the Law 
Center. In an attempt to emphasize 
the separateness of the Law Center 
as a professional community apart 
from the main University, the Con
vocation was re-scheduled from its 
ordinary part of the University’s cere
monies, and devoted strictly to the 
members of the Law Center. Outside 
the Convocation law student protes
tors emphasized, in their way, the 
desire of the Center to be allowed to 
go its own course, as they protested 
the University’s failure to regard 
seriously various student requests.

RIL Transcript 
Certification

The Administration of the Law 
Center has recently approved a pro
posal which will allow editorial and 
staff members of Res Ipsa Loquitur 
to apply for transcript credit in rec
ognition of their work on the maga
zine. Res Ipsa thus joins ranks with 
the Law Journal and the Legal Aid 
Society to become the third school- 
connected organization whose mem
bers will be eligible for such credit.

The basic criterion for granting 
credit will be twenty hours of work 
per semester for four semesters. The 
requirement may be met by participa
tion in editing, news reporting, fea
ture writing, photo or art work, lay
out development, or by the holding of 
an editorial position. It is preferred 
that staff members participate in a 
combination of the available fields, 
and all such duties must be performed 

in a manner commensurate with the 
standards of the publication. Anyone 
believing that he has fulfilled these 
requirements should apply to the Edi- 
tors-in-Chief and the faculty modera
tor, whose decision in the matter will 
be final.

The grant of credit exemplifies the 
Administration’s growing awareness 
of the importance and value of co- 
curricular and extra-curricular activ
ities in shaping a well-rounded law 
graduate. Recognition of Res Ipsa in 
this respect emphasizes the need for a 
Law Center literary organ providing 
students with a forum less demanding 
and time-consuming than the Law 
Journal in which to develop their 
skills in legal reasoning, writing, and 
research. It is hoped that in the fu
ture the list of credit-granting orga
nizations will continue to grow.

New Student 
Leaders Named
Law Journal

Donald S. Burris, N.Y. ’69, has 
been selected Editor-in-Chief of the 
Georgetown Law Journal for 1968- 
69. Don, who is from East Meadow, 
New York, resides with his wife in 
Virginia and is a graduate of Aired 
University with a B.A. degree. He 
received his M.A. in History at New 
York University in 1965.

Res Ipsa Loquitur
Mark C. Fedota, III. ’69, and Paul R. 

Huard, N.H. ’69, have been appointed 
as Co-Editors-in-Chief of Volume 21 
of Res Ipsa Loquitur. Both were on 
the Managing Board of Editors this 
past year.

Georgetoivn Law Weekly
John Swift, ’69, of Washington, 

D.C., has been appointed Editor of 
the Georgetown Law Weekly. John re
ceived his A.B. in Government in 
1966 from Georgetown University. 
John is also working part time for 
the law firm of Cocoran, Foley, 
Youngman and Rowe in Washington, 
D.C.

Student Bar Association
Don Stern, N.Y. ’69, has been 

elected President of the Student Bar 
Association for 1968-69. Don, who 
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received his B.A. in Political Science 
from Hobart College in 1966, was op
posed by Stuart Stiller and Charles 
McAuliffe. Don was a quarter finalist 
in the Beaudry Cup Competition last 
year. He is also a member of the Bar
risters Council this past year.

The other S.B.A. candidates ran 
unopposed. Michael Unger, N.Y. ’69, 
will be the S.B.A. vice-president. Ber
nard Bailor, Pa. ’70, will be the night 
vice-president. Next year’s secretary 
will be Paul Nussbaum, N.Y. ’70; Ken 
Vickers of Florida will serve the 
S.B.A. as treasurer.
Legal Aid Society

John Wintrol, Kans. ’69, has been 
appointed to head the Legal Aid So
ciety during the 1968-69 academic 
year. John graduated cum laude from 
Rockhurst College in Kansas City in 
1963. He then served in the Peace 
Corps in Turkey from 1963 to 1965 as 
an English teacher. John served as a 
staff member of the Peace Corps in 
Washington, D.C., before coming to 
the Law Center.
International Law Journal

Katherine Davidow, Va. ’69, has 
been selected Editor-in-Chief of Law 
and Policy in International Business, 
the Law Center’s new International 
Law Journal. Kathy received her B.A. 
from George Washington University 
in 1966. She was a finalist in the 
Beaudry Cup Competition last year 
and was recently selected as a mem
ber of Lambda Rho Theta, a legal 
honorary society at the Law Center. 
Kathy has been working for the 
Washington law firm of Leva, Hawes, 
Symington, Martin & Oppenheimer.

Geifman

New student officers—1st row: Wintrol and 
Davidow; 2nd row: Swift, Fedota, Stern 
and Burris.

Last Call: J.D.
Those alumni who have not as yet 

applied to have their degree changed 
from LL.B, to J.D. are reminded to 
send their requests to the Registrar’s 
Office as soon as possible. The request 
should include the alumnus’ name, 
date of graduation and a check for 
$18 to cover costs.

More than 3,000 graduates have re
sponded so far, and the Law Center is 
anxious to see to it that all graduates 
are honored as they deserve.

Students To
Defend Poor

The Legal Aid Society will spon
sor the Small Claims Court Project 
which will permit 3rd year law stu
dents to represent indigent defend
ants in cases where they now do with
out any legal aid. Fewer than 2 per
cent of the defendants in the Small 
Claims Court have lawyers while 86 
percent of the persons who bring the 
civil suits are represented by 
attorneys.

In order to allow the law students 
to represent defendants, a special 
committee of the D.C. Bar Associa
tion’s Young Lawyers Section will 
ask the Washington, D.C., District 
Court Judges to amend the rules 
which govern practice before the 
city’s courts. Under the proposed 
amendment to Local Rule 96, the law 
students would be restricted to repre
senting indigent defendants in the 
District of Columbia Court of General 
Sessions. They would be supervised 
by regular lawyers. This proposed 
program is similar to plans in effect 
in 14 other states.

The following students have been 
selected by the ad hoc Georgetown 
student-faculty committee to par
ticipate in the Small Claims Court 
Project: Richard Bosson, Conn. ’69; 
Stanley Brown, Md. ’69; Michael 
Cohen, D.C. ’69; Richard Cys, D.C. 
’69; James Duggan, D.C. ’69; David 
Fielding, Calif. ’69; Michael Gold
man, D.C. ’69; Gary Pudaloff, N.Y. 
’69; and Gene Tischer, Md. ’69.

Students
Garner 
Clerkships

Eighteen members of the Class of 
1968 have so far been accepted for 
Clerkships during the coming year 
through the efforts of the Clerkship 
Committee. The Committee, chaired 
by Professor Sherman Cohn and com
posed of Associate Dean David Mc
Carthy, Professors Paul Conway, 
John Murphy, John Schmertz and Di
rector of Admissions Thomas Fischer, 
screens each applicant carefully be
fore recommending the student to the 
various Federal and state judges who 
require clerks. Last year 32 of 43 
applicants were successful, and only 
two applicants have been rejected to 
date this year.

The following students have been 
selected for clerkships as of this 
printing:

Michael Browde—Judge Youngdahl, 
U.S. District Court, D.C.; Christo
pher Brown — Motions Clerk, U.S. 
District Court, D.C.; Stanley Darling 
—Chief Commissioner Bennett, U.S. 
Court of Claims; Stephen Dunning— 
Judge Von der Heydt, U.S. District 
Court, Anchorage, Alaska; Robert 
Fabrikant—Judge Burger, U.S. Court 
of Appeals, D.C.; Karl Haller—Su
preme Court, Delaware; John Harlle 
—Judge Tannenwald, Tax Court; 
George King—Chief Judge Augelli, 
U.S. District Court, Newark, N.J.; 
Harvey Lasky—Judge Salvest, Supe
rior Court, Freehold, N.J.; Thomas 
Mascolino — Judge Northrop, U.S. 
District Court, Baltimore, Md.; 
Dominic Monahan—Judge McLaugh
lin, U.S. District Court, D.C.; Marjorie 
Reed—Chief Judge Maxwell, U.S. Dis
trict Court, Northern District of 
West Virginia; Stephen Rogers— 
Judge Browning, 9th Circuit, Califor
nia; Stephen Rothschild — Judge 
Duffy, Court of Chancery, Del.; Har
ry Rissetto—Judge Sirica, U.S. Dis
trict Court, D.C.; John Walsh—Judge 
Marberry, Supreme Court, Md.; Da
vid Weiner—Judge Prettyman, U.S. 
Court of Appeals, D.C.; Alan Wise
man—Judge McWilliams, Supreme 
Court, Md.
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Faculty Footnotes
A long-time member of the George

town Law Center faculty Professor 
Sidney Jacoby will be a visiting 
professor at Western Reserve Law 
School in 1968-69. Formerly a lawyer 
with the Department of Justice, he is 
presently instructor of the graduate 
course in Government Litigation and 
of the undergraduate courses in Civil 
Procedure and Constitutional Law— 
Federal Courts and the Federal Sys
tem.

Before coming to the United States 
in 1934, Professor Jacoby was a prac
ticing lawyer and an instructor in the 
Law School of the University of Ber
lin. On his arrival in this country, he 
became associated with Professor 
Borchard of Yale University in study
ing the problems of government tort 
liability. Professor Jacoby received 
his American law degree from Colum
bia University and practiced for ten 
years with the Justice Department be
fore combining the academic life, as 
a part-time instructor at Georgetown, 
with the active practice of law.

Although since 1957 Professor 
Jacoby has devoted his full-time ef
forts to teaching, he has co-authored 
two books with David Schwartz, Liti
gating with the Federal Government 
and Government Litigation, and has 
edited the chapter on “Jurisdiction 
and Procedure of the Court of Claims” 
for West's Federal Practice Manual. 
His most recent article, “The Eighty- 
Ninth Congress and Government

Prof. Sidney Jacoby

Reed

Litigation,” has just been published 
in the Columbia Law Review.

In his three short years at the Law 
Center, Professor Sherman L. Cohn 
has established himself as a very ac
tive member of the faculty. His ac
complishments and activities are 
many and varied, indicating an ener
getic interest in the Law Center as 
well as law in general.

Professor Cohn’s activities include 
service as Co-director, Institute of 
Law, Human Rights and Social 
Values; Director, Office of Economic 
Opportunity study grant on federal 
laws, regulations and policies incon
sistent with the objectives of the

Forsyth

Prof. Sherman L. Cohn

Poverty Program; Secretary, D.C. 
Chapter of the Federal Bar Associa
tion; National Chairman, Federal Bar 
Association Committee on Uniform 
Rules of Federal Appellate Proce
dure; Chairman, Federal Bar Asso
ciation Council on Federal Courts; 
associate member, Institute of World 
Policy, Georgetown University; and 
Chairman, Clerkship Committee at 
the Law Center.

Recently Professor Cohn has pub
lished articles in the Georgetown Law 
Journal, the Annals of the American 
Academy of Political and Social Sci
ence and the July, 1967, issue of 
Worldwide Projects and Installments 
Planning.

Professor Don Wallace, Jr., spent 
the past summer in Turkey on a Ful
bright Research Grant where he be
gan work on a book analyzing legal 
and administrative aspects of private 
investments in that country. He had 
previously lived there from 1963 to 
1965 as the State Department’s AID 
Regional Advisor for the Middle East, 
and at that time edited An Introduc
tion to Turkish Law.

Forsyth

Prof. Don Wallace, Jr.

He is presently working on a case
book which, when published, will be 
unique in its field, since it will pre
sent cases on the legal aspects of for
eign investments in the less-developed 
countries of the world. He is also at 
work on a law review article which 
will examine the power of Congress 
to restrict the power of the President 
in the field of foreign affairs.

At the Law Center Professor Wal
lace is teaching a course in Property 
and conducts a seminar on the legal 
aspects of investments in less-devel
oped nations. He is also faculty ad
visor to the International Law Society 
and helped to initiate the Interna
tional Law Journal.

In addition to his duties at the 
Center, Professor Wallace is serving 
as a legal consultant to the General 
Counsel of the Agency for Interna
tional Development. He has been 
named chairman of the Middle East
ern Law Committee of the ABA, and 
is under contract to produce a book 
and monthly service on the interna
tional lending agencies such as the 
World Bank.
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Invasion Of Privacy: 1980
by John. Hottinger

Machines that can exercise foresight, forget, or learn 
from experience—a taste of science fiction? No, a taste of 
modern technology. Two Missouri engineers have shown 
that it is possible for machines to learn, to forget, and to 
make decisions based on what they have learned. Interna
tional Telephone and Telegraph scientists in Great Britain 
have a machine able to react to its environment by using 
photocells. They believe that through a system of rewards 
and punishments the machine may be able to exercise 
foresight.

Finally, a machine that exhibits a reasonable facsimile 
of idea-association has been developed by a Massachusetts 
inventor. This machine is able to learn from experience.

Where will it all lead?
In 1980 a practicing attorney in Washington, D.C., is 

listening to a client extraordinaire, 38-year-old salesman, 
and father of four. His story is this:

“When I was 26 years old, in 1968, I finished my military 
career in a Saigon hospital after suffering severe cranial 
injuries when my helicopter was shot down. I was sent to 
the States for treatment and eventually ended up in an 
Army hospital near Washington. During my three month 
stay I was interviewed extensively by many government 
officials ivho went deeply into my background. Near the 
end of my stay 1 was given lengthy tests of some sort, not 
explained to me then, in which electrodes were attached to 
my head and readings taken on a chart-like graph.

“Ever since I left the hospital I have been doing things 
on impulse—things that 1 didn’t ivant to do. Remember the 
old Michael Caine spy movies of the late ’60’s? Well, I feel 
like Harry Palmer must have—an agent ivithout a will. I 
think the government is controlling my actions.”

“It is possible ... to deduce the sad moral that a suffi
ciently skillful and cunning hypnotizer, given suitably 
favorable circumstances, will still have the possibility of 
committing serious crimes with the help of another whom 
he has by means of hypnotic training formed into a useful 
tool for carrying out the crimes without himself running 
the risk of discovery and subsequent punishment.” Anti
social or Criminal Acts and Hypnosis: A Case Study, Paul 
J. Reiter, M.D., Charles C. Thomas Publishing Company, 
Springfield, Illinois, 1958, page 215. If hypnosis can make 
you do what you do not want to do, would it not be very

possible that in the future machines could make you do 
what you do not want to do? »

“After being released from the hospital I conveniently 
got a job as a salesman for a world-wide shipping company 
that took me around the world. I didn’t have any qualifica
tions and I applied on impulse. I was hired immediately, 
trained for six months and was sent to Germany. In the 
eleven years since that time I have often received permis
sion to travel in Communist countries and each time I 
suffered some sort of blackout for a time ranging from a 
few hours to two or three days—sometimes snapping out 
of it to find myself with bruises and cuts as if I had been 
in some kind of fight.

“For eleven years I’ve lived with the unknown—not 
knowing what happened during these periods and not want
ing to mention them to anyone in fear that I was some sort 
of Jekyll and Hyde who had been committing crimes during 
these periods of unconsciousness.”

Actus non facit reum, nisi mens sit rea—the act alone 
does not amount to guilt; it must be accompanied by a 
guilty mind. The formal condition of the guilty mind for 
the act done—the mens rea—must be present for the act 
to be a crime.

“Now, I think I have found out the truth. Seven years 
ago I married, once again without seeming to really want 
to, a girl who worked at one of the laboratories run by 
the Army near Washington. She is the only one I have ever 
told about my blackouts and spells of no memory. She dis
missed them as effects of my war injuries, and because of 
her background in medicine, I believed her. Last week she 
left her papers at home while she went to work. I arrived 
home unexpectedly from a trip to France and found them. 
Here they are.”

—The papers seem to be part of a report. The title page 
is brief and simple: “Reactions to Computer Control of the 
Mind.” The nine pages of follow-up material relate the 
reactions of an unnamed male to stimuli produced through 
the transmission of rays from a laboratory in Maryland to 
his brain. The rays are sent out through the use of a com
puter, programmed to the unique brainwaves of the individ
ual. Brainwaves, like fingerprints, are different for every 
person, the report states. The waves of the brain can be 
altered by the use of the rays to make the individual do 
anything the programmer wants.—

Suwalsky



It sounds like a third-rate pilot show for an upcoming 
television series fashioned after “The Invaders.” But the 
closer science-fiction comes to reality, the less it seems like 
science-fiction.

Since 1928 and the Supreme Court’s first decision on 
wiretapping in Olmstead V. United States, 277 U.S. 438, 
the judicial branch of the government has frequently 
clashed with the executive branch on the regulation of 
machines which can breach the personal freedom of individ
uals without their knowledge. With the swiftly advancing 
vehicle of science to provide the way, in the words of the 
circus barker, “You ain’t seen nuthin’ yet.”

What to do for the client who, he says, is controlled by 
the government? Is it possible?

On April 2, 1968, Professor David Krech, a University 
of California psychologist, testified to the Senate Subcom
mittee on Government Operations Research, “I foresee the 
time when we shall have the means—and therefore the 
temptation—to direct the behavior and functioning of all 
people through environmental and biochemical manipula
tion of the brain.” The Berkley psychologist went on to 
testify that he thinks that science is only five to ten years 
away from being able to control human intelligence.

“The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath and 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.” The 
Fourth Amendment to the Constitution of the United 
States.

“No person shall . . . be deprived of life, liberty, or prop
erty, without due process of law; nor shall private property 
be taken for public use, without just compensation.” The 
Fifth Amendment to the Constitution of the United States.

Both Amendments were proposed in 1789 and declared 
in force in 1791. The enactors probably had no idea of 
what they were getting the judiciary into.

The problem of the “controlled man” is not one to smile 
at and dismiss. It is one that is becoming increasingly pos
sible and with the accomplishment of the means will come 
a great temptation for government control in the interests 
of “national security.” The problems of the courts in uphold
ing the Constitution will not be so much in finding any
thing wrong with governmental control of citizens, for that 
seems obviously adverse to the meaning of individual free
dom, but one of detection and getting the action before the 
courts. “An act committed under compulsion ... is involun
tary and, therefore, not criminal.” Castle v. United States, 
347 F. 2d 492. Is not an act committed under governmental 
compulsion through the loss of the will also, therefore, 
unconstitutional infringement?

Detection of crime is a function of the executive branch 
of the government, which must enforce the laws made by 
the legislative branch. If the government itself gets in
volved in the use of the control of the human mind, be it 
through biology or electronics, the problems will arise. 
Maybe it seems almost impossible, but five years ago the 
CIA did not have student agents and few had ever heard of 
Harry Palmer. Who really knows how far the secret scien
tists of the government have already advanced? Have you 
done anything on impulse this week?

SLUMLORDS: ARE THEY LANDLORDS?
by Joan Ronder Domike

Winner 1968 Patrick G. Horan Memorial Essay Contest

Traditional landlord-tenant case law in America has not 
been helpful to the indigent tenant in unhabitable 1 dwell
ings who has no alternative housing opportunities.2 Since 
the lease has been considered first of all a conveyance of 
realty for a term, similar to the sale of a freehold interest, 
the prevailing rule has been caveat emptor. While the rule 
undoubtedly conformed to and served the needs of an 
agrarian society, it appears to be in direct confrontation 
with the needs of an urban society.

At common law, no duty was imposed on the landlord to 
repair, in the absence of fraud or agreement to the con

1 One-third of the nation’s urban housing is substandard. Housing & Home 
Finance Agency, Our Nonwhite Population & Its Housing—Changes Between 
1950 and 1960, 78-79 (1963).
2 Whereas some eight thousand units have been demolished for urban renewal
(in Detroit) since 1960, only 758 low-income units were built with federal
funds. Washington POST, Mar. 3, 1968, A12:2, reporting on the findings of
the National Advisory Commission on Urban Disorders (Kerner Commission)
made public Feb. 29, 1968.

trary. The lessor did not impliedly covenant or warrant the 
premises to be tenantable; besides, the lessee was viewed 
as having the right to inspect the premises before renting 
them. In the absence of a covenant to repair, landlord owed 
tenant no duty to maintain the premises; nor could tenant 
escape liability for rent under the lease, since covenants in 
a lease were independent at common law. A breach by the 
lessor of his promise to repair, even if made, did not 
permit the tenant to breach his promise to pay rent.3

Today, a leasehold interest in residential property is, or 
should be, regarded as a contractual obligation rather than 
a conveyance.4 * * The burden for making major repairs and 
improvements, as between the two parties, ought to be 
upon the lessor, at least with respect to ordinary short-

S1 AMERICAN LAW OF PROPERTY Sec. 3.38 (Casner ed. 1952); 3 
TIFFANY, THE LAW OF REAL PROPERTY (3d ed. 1939).
4 Note, Rent Withholding and the Improvement of Substandard Housing, 53 
CALIF. L. REV. 304, 310-11 (1965). 
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term residential leases. Today’s tenant, in an action to 
recover damages, finds that the difference in rental value 
of his low-income premises, before or after repairs, is not 
enough to warrant retaining an attorney—assuming he 
has the means to retain one. It is the thesis of this essay 
that other means must be found to rationalize the existing 
situation.

Is making what might be viewed as a complete about- 
face not possible for the courts?5 Must such radical re
forms be promulgated by legislative bodies instead?

The leading edge of new law in the making is visible in 
recent developments in Washington, D.C., and New York 
City, where urban crisis is stimulating court decisions and 
statutory development that will alter the course of the law 
in an increasing number of jurisdictions.

It will be seen that the courts, by emphasizing the once 
secondary role of the lease as a contract, are meeting the 
challenge. And whereas radical reforms have not been 
forthcoming on the part of legislatures, one form of statute 
—the housing codes and regulations—has become the sine 
qua non of the revolution in the courts.

Perhaps the most significant of the recent landlord
tenant court decisions in the District of Columbia is Brown 
N. Southall Realty.r> Viewing the lease as an illegal contract 
because the premises were in violation of the housing 
regulations 7 the court ruled that rent withheld was not 
recoverable.8

The ruling of the D. C. Court of Appeals was that the 
“trial court erred in failing to declare the lease agreement 
void as an illegal contract,” 9 based on “violations [of D.C. 
housing regulations] known by appellee to be existing in 
the leasehold at the time of the signing of the lease agree
ment [which] were of a nature to make the habitation 
‘unsafe and unsanitary.’10 Neither had the premises been 
maintained or repaired to the degree contemplated by the 
regulations,11 i.e., ‘designed to make a premises . . . healthy 
and safe.’ The lease contract was, therefore, entered into 
in violation of the housing regulations requiring that they 
be safe and sanitary and that they be properly maintained.”

The rule of Brown applies where the violations are “less 
than totally outrageous.” 12 In this case, for example, they 
consisted of an obstructed commode, a broken railing, and 
insufficient ceiling height in the basement.13

Secondly, the decision appears to overrule previous deci
sions which favored withholding rent until the landlord 
corrected deficiencies, whereupon rent withheld would be 
due and payable. Under this decision, the rent may not be 
paid for the period premises are in violation. “It is pos
sible, however, that in later decisions the courts may decide

B See Schoshinski, Remedies for the Indigent Tenant : Proposal for Change, 
54 GEO. L. J. 519 (1966), hereinafter referred to as Schoshinski.
«No. 4199, D.C.App., Feb. 7, 1968.
7 WASHINGTON, D.C. HOUSING REGULATIONS, 1955.
8 Southall Realty has filed a motion for re-hearing and is expected to ask leave 
to petition the United States Court of Appeals for the District of Columbia to 
review the decision. (Interview with Mrs. Florence W. Roisman, attorney for 
Neighborhood Legal Services Program, on March 9, 1968. Attorneys of NLSP 
handled the District of Columbia cases herein.)
B Brown v. Southall Realty, No. 4199, D.C.App., Feb. 7, 1968, Advance Sheet 
at 2
10 WASHINGTON, D.C. HOUSING REGULATIONS, Sec. 2304, 1955.
11 Id., Sec. 2501.
12 Florence W. Roisman, Implications of Lillie Brown: Memorandum to Joan 
Cole, Housing Coordinator, United Planning Organization of Washington, 
D.C., dated February 21, 1968 (hereinafter referred to as FWR Memo,), at 3.
13 Brown V. Southall Realty, Advance Sheet at 2. 

that the tenant must pay the ‘reasonable value’ of the 
premises.” 14

Although the decision in Brown appears to legalize rent 
withholding where code violations exist at the beginning 
of a tenancy, tenants who withhold their rent could be 
brought to court by a landlord seeking eviction on the 
theory that if the contract is illegal, the tenant has no 
right to occupancy and is merely a tenant at sufferance.15 
“In such a case,” argues Mrs. Roisman,16 “the courts . . . 
are not open to a landlord while he is in violation of the 
housing laws . . . [If] a landlord were permitted to evict 
(under any subterfuge) the public policy underlying Brown 
would be frustrated . . . [T]here is no reason to permit a 
landlord to evict simply so that he can repeat his illegal 
act by renting to another person. ... I think that such 
arguments would prevail.”

The wording in the opinion 16 “and that they be properly 
maintained” suggests that the decision will be applied even 
where the violations were not officially noticed by inspec
tors prior to tenant’s taking possession, and/or such viola
tions did not arise until after the tenancy commenced, 
“provided, of course, that the violations were not caused 
by the tenant and that the tenant can prove that the 
violations did exist.” 17

Although Mrs. Brown had abandoned the premises after 
withholding several months’ rent, the disposition of the 
suit on appeal was expressly directed to the question of 
liability for rent during occupancy.18 The Court, however, 
in accepting the contention 19 that the lease agreement was 
void as an illegal contract to be “completely dispositive” 20 
did not rule on two alternative theories presented by Appel
lant’s brief:

Where there is a breach of the covenant of the Land
lord to provide premises suitable for the purpose for 
which they are leased, this covenant being essential to 
the lease is, therefore, dependent to the covenant to pay 
rent;21 and
That the Landlord had a Duty to disclose the existence 
of Housing Regulation Violations which would prohibit 
the intended use of the premises by the Tenant, which 
intended use was known to the Landlord prior to the 
time of rental. The failure to disclose the full truth 
regarding the existing violations was a fraudulent in
ducement to the lease as a matter of law and rendered 
the lease void and unenforceable.22
In Adams V. Lancaster,23 a case of first impression in the 

District of Columbia, it was held by the Court of General 
Sessions that an oral contract to lease housing accommoda
tions is void and unenforceable by either of the parties 
where the facilities offered were in violation of the housing 
regulations and the certificate of occupancy.

By this ruling, Mrs. Adams was entitled to recover the 
$80.00 paid as rent, and landlord was not permitted to 
recover funds he advanced to adapt the premises for plain
« FWR Memo, at 3.
15 Schoshinski, at 537.
18 Nee 3 supra.
17 FWR Memo, at 2.
18 Brown v. Southall Realty, Advance Sheet, at 1.
1B “'The Rental of Premises with Outstanding Violations of the Housing Code 
is prohibited, thereby rendering the Lease an Illegal Contract,” Brief for 
Appellant, at 13.

Advance Sheet, at 2.
21 Brief for Appellant, at 22.
22 Id., at 5.
23 No. C-12912-67, D.C.Gen.Sess., decided October 30, 1967 (Edgerton, J.).
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tiff’s use and occupancy. Being in violation of statute, he 
advanced such funds “at his own peril.” 24

Plaintiff’s Post-Trial Memorandum dealt with two ques
tions posed by the Court relative to the applicability of the 
Restatement of Contracts I, Sec. 599: 25

1. Whether it would be fair to permit plaintiff to rescind 
the contract if defendant would not have been able to 
rescind. Counsel offered the opinion 26 that defendant-land
lord did have the option to rescind. He could have refused 
to perform, refunding the $80, because he feared to violate 
the law; and the Court would not force him to keep that 
contract.

2. Whether violation of housing laws had previously 
been held to make a contract illegal. (This decision ante
dated Brown by a few months.) The Court accepted as a 
correct statement of the law the rule of Hartan V. Lubar 27 
that “an illegal contract, made in violation of a statutory 
provision designed for police or regulatory purposes, is 
void and confers no right upon the wrongdoer.”

In a case now pending in Landlord & Tenant Court28 
the defendant in a repossession for failure to pay rent ac
tion asserts that he owes no rent where the landlord fails 
to perform “some of his obligations,” 29 i.e., failure to pro
vide a usable stove. He contends that he is entitled to 
recoup against plaintiff’s claim for rent all expenses in
curred (including expenditures for hot meals taken else
where by the family), such recoupment of expenses to be 
limited only by the total amount of rent withheld.

Support for these defenses and counterclaims is found 
in three authorities:

1. Failure to provide a stove being failure of a vital part 
of the consideration, defendant is entitled under Rule 4(c) 
of Landlord & Tenant Court30 to recoup the amount of 
damages from the amount of rent claimed.

2. Failure to provide a stove being failure to conform 
with the applicable requirement of the D. C. Housing Reg
ulations,31 defendant is entitled to recover damages for 
breach of implied warranty of conformity in his contract 
to lease.32

3. Failure to provide a stove being a violation of the 
Regulations, defendant would be entitled to maintain a 
civil suit for damages for breach of that obligation.33

In Davidson N. Stencil,34 defendant alleged she was entitled 
to withhold all or part of her rent because the plaintiff
lessor failed to provide a habitation “maintained and kept 
in repair so as to provide decent living accommodation for 

24 Id., Memorandum, at 3.
25 "Where the illegality of a bargain is due to (a) facts of which one party is 
justifiably ignorant and the other party is not, or (b) statutory or executive 
regulations of a minor character relating to a particular business which are 
unknown to one party, who is justified in assuming especial knowledge by the 
other party of the requirement of the law, the illegality does not preclude 
recovery by the ignorant party of compensation for any performance rendered 
while he is still justifiably ignorant, or for losses incurred or gains prevented by 
non-performance of the bargain.”
26 Post-Trial Memorandum, at 2.
27 77 U.S. App.D.C. 95, 96, 133 F.2d 44, cert, denied, 319 U.S. 767 (1942).
28 Donohue v. Williams, No. LT-112379-67, D.C.Gen.Sess., filed Dec. 13, 1967.
20 Id., Defendant’s Pre-Trial Memorandum, at 1.
30 ”[I]n suits . . . for recovery of property in which the basis of recovery 
of possession is non-payment of rent, tenants may set up as equitable defense 
of claim by way of recoupment or set-off in an amount equal to the rent claim.”
31 Sec. 2406.
32 Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409, 412-413 (1961), holds 
that ‘‘[1 legislation and administrative rules, such as the .safeplace statute, 
building codes and health regulations, all impose certain duties on a property 
owner with respect to the condition of his premises. Thus, the legislature has 
made a policy judgment . . . which has rendered the old common law rule [of no 
implied warranty of habitability in leases] obsolete.”
33 Altz v. Lieberson, 233 N.Y. 16, 134 N.E. 703, 704 (1922) (Cardozo, J.).
31 No. LT-1424 68, D.C.Gen.Sess., Jan. 26, 1968.

its occupants” 35 where premises were in violation of ten 
sections of the Regulations.

Defendant’s answer30 to the complaint asserts that the 
contract of rental is illegal. Furthermore, landlord’s viola
tion of the obligation imposed on him by [the Housing 
Regulations] entitle defendant to recoup the damages suf
fered as a result, since the duty of the landlord to comply 
with the regulations is “implied by force of law into the 
contract between the parties.”37 Moreover, “where a law 
which in terms provides only criminal sanctions is designed 
to benefit a particular class of persons, a member of the 
class may maintain a civil suit for damages for breach of 
an obligation imposed by the statute.” 38

Accordingly, defendant counterclaimed for compensatory 
damages, which, the value of the premises being so low due 
to plaintiff-landlord’s dereliction, approach the amount 
withheld from rent.39

Defendant also asked the court to assess punitive dam
ages “where the acts of the breaching party are malicious, 
wanton, oppressive or with criminal indifference to civil 
obligations.” 40

The decision in defendant’s favor was bottomed on the 
theory of illegal contract; counterclaims for compensatory 
damages and punitive damages were not adjudicated.

In Edwards v. Habib 41 landlord had a judgment for re
possession. Defendant’s defense was that the landlord’s 
purpose in giving her notice was to retaliate for the tenant’s 
complaint to the housing authority regarding the condition 
of the premises. Violations were discovered by the inspec
tors, and landlord required to make repairs.

Mrs. Edwards contended that “a retaliatory eviction 
would violate [her] constitutional rights to freedom of 
speech, freedom to inform the government of violation of 
law, and freedom to petition the government for redress of 
grievances.

The trial court ruled that evidence of the landlord’s 
purpose in bringing the action was inadmissible and direct
ed a verdict for the landlord. This ruling was affirmed by 
the District of Columbia Court of Appeals.42 Judge Hood’s 
opinion recognized the three lines of cases where the 
landlord’s right to terminate is limited 43 and declined to 
erode it further. “If the rights of the landlord are to be 
restricted and the rights of the tenant are to be enlarged, 
it should be by legislation spelling out the restrictions and 
rights, with specific provisions as to the manner of 
enforcement.” 44

33 WASHINGTON, D.C. HOUSING REGULATIONS Sec. 2501.
36 Davidson v. Stancil, Pre-Trial Memorandum, at 6.
37 Relying on Pines v. Perssion, note 32, among others.
38 Relying on Altz v. Lieberson, note 33. and Whetzel v. Jess Fisher Manage
ment Co., 108 U.S.App.D.C. 385, 282 F.2d 943 (1960),
30 Davidson v. Stancil, Pre-Trial Memorandum at 11.
40 Quoting from Den v. Den, 222 A.2d 647, 648 (D.C.App., 1966).
41 No. 3957, D.C.App., Mar. 20, 1967 (Hood, J.). Briefed and argued before 
U.S.App.D.C., No. 20883, filed Apr. 4, 1967 (Interview with Mrs. Roisman).
42 Edwards v. Habib, Advance Sheet, at 5.
43 Where a governmental body is the landlord; where emergency rent control 
legislation restricts the contractual rights of landlords; where eviction of 
tenants was apparent retaliation for their registering or voting, or their rights 
as union labor employees.
44 Citing as an example, H.R. 257, 90th Cong. 1st Sess., dated Jan. 10, 1967, 
which appears to be the companion bill to S. 1910, 90th Cong., 1st Sess., 
introduced June 6, 1967 by Mr. Tydings for himself and Mr. Kennedy of 
New York, to amend the D.C. law relating to landlord and tenant, by for
bidding retaliatory evictions and retaliatory rent increases when tenants com
plain of code violations; by voiding arrangements whereby tenants are re
quired to pay for repairs to bring dwellings up to code specifications, and by 
authorizing the Court of General Sessions to impound rents and pay out of such 
funds the cost of repairs when landlords delay in complying with orders of city 
inspectors. This bill provides statutory recognition of the new tenants’ court 
remedies. The Washington Board of Realtors denounced the Tydings bill in a 
statement Nov. 10, 1967, which dealt with violations ("due to vandalism”),
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Whereas in the District of Columbia the courts are be
ginning to read the Housing Code into the lease-contract, 
and recognizing rent withholding as a means available to 
the tenant in substandard housing, New York City has 
attempted to solve the problem through legislation, the 
courts 45 refusing to relinquish the common law rule which 
requires abandonment of the premises where constructive 
eviction is pleaded as a defense in an action for payment 
of rent due.

One kind of statutory rent strike is initiated by welfare 
officials empowered to withhold rental allotments from 
public assistance recipients who live in substandard accom
modations. In Trozze V. Drooney40 the Spiegel Law was 
upheld as a proper exercise of the state’s police power, 
but the question of its constitutionality under the Fifth 
and Fourteenth Amendments was not settled until last year 
in Matter of Farrell V. Drew.4' In his dissent, Judge Van 
Voorhis noted that “such provisions have no relation to 
slum clearance except to prevent it.” 48

New York City’s rent withholding statute 49 permits a 
tenant to refuse to pay rent. When he is sued for posses
sion, he may be granted a stay of execution if he pays the 
rent to the court until such violations are removed. It 
applies to landlords who have been ordered by an enforcing 
agency to correct a housing code violation but have failed 
to do so, and if the violation substantially interferes with 
tenant’s enjoyment of the premises. The rent funds with
held, however, are not available to the landlord to finance 
repairs, and the accumulation of sufficient funds for the 
kind of repairs that are required would take a long time, 
while tenants are paying rent (albeit to the court) for sub
standard housing.50

A legalized rent strike is permitted by Article 7-A 51 of 
the New York Real Property Actions and Proceedings Law, 
which provides for special proceedings by tenants of 
multiple dwellings in the city of New York for judgment 
directing deposit of rents with the court, and the use 
thereof for the purpose of remedying serious housing code 
violations. It requires the concerted action of one-third or 
more of the tenants, a type of action unfamiliar to slum 
dwellers. It also fails to abate rents during the period the 
premises are in violation of the regulations. It appears 
from the statute that the court will supervise the necessary 
repairs and make disbursements. (The Tydings Bill for 
the District of Columbia, provides for an administrator of 
each escrow.52) But this Article has been judged “clearly 
preferable to the constructive eviction language of Sec. 
755.” 53

After Gombo V. Martise54 New York amended its 
Multiple Dwelling Law by adopting the concept of the

Geifman

“rent-impairing violation”55 * to determine whether the 
tenant must pay rent or may refuse to. The amendment 
applies to cities of two million population or over, in which 
the appropriate department promulgates a list of rent
impairing violations in a procedure that appears to take at 
least one year to complete. Rent-impairing violations are 
noticed to the owner, who then has six months in which 
to correct the condition, after which, if no correction has 
been made, no rents can be recovered. Since the landlord 
also has three months in which to submit plans of correc
tive work for approval, the period the tenant may be living 
in and paying rent for substandard premises will be at 
least nine months before rent abatement commences, plus 
the year noted above for promulgation of the rent-impair
ing violations list.

Statutes 50 which provide that the municipality receive 
rents and make repairs have not met with success 57 and 
have been criticized 58 for providing the slumlord with the 
services of the receiver almost free of charge and the bene
fit of the city’s competitive bid procedures.

Repair and Deduct codes have been enacted in several 
states 59 but is not a form of tenant relief that has yet been 
tried in New York. It is mentioned here as another type of 
statute, where the tenant repairs the premises and deducts 
the cost, but this may be limited to one month’s rent. Since 
such a small amount won’t usually accomplish the most 
necessary improvements in slum housing, repair and deduct

impounding rents ('‘un-American”), ban on rent increases (“rent control"), 
and retaliatory eviction prohibition (“so heavily weighted against the landlord 
as to shock our sense of fairness.”) Washington Post, Nov. 2, 1967, p. C 8:7. 
45 See Combo v. Martise, 41 Misc.2d 475, 246 N.Y.S.2d, 750 (Kings Co. Civ. 
Ct. 1964) and 44 Misc.2d 239, 253 N.Y.S.2d 459 (App. T. 1964).
40 35 Misc.2d 1060, 232 N.Y.S.2d 139 (1962).
47 19 N.Y.2d 486 (1967).

id.. at 495.
«N.Y. REAL PROPERTY ACTIONS & PROCEEDINGS LAW Sec. 755 
(McK. 1963).

60 53 CALIF. L. REV., supra, at 325.
<» N.Y. REAL PROPERTY ACTION AND PROCEEDINGS LAW (SUPP. 
1965).
8a See n. 43,
M Note, Abatement of Rent in Rew York, 17 SYRACUSE L. REV. 490, 499 
(1966).

64 See n. 44. 

55 Sec. 302-a, Abatement of Rent in the Cane of Serious Violations (SUPP. 
1965).
“N.Y. MULTIPLE DWELLING LAW Sec. 309(5) (c) (3), (SUPP. 1967).
57 New York Supreme Court upheld the right of the City to repair “nuisances” 
in multiple dwellings and to bill the landlord for such repairs, in cases 
where the landlord does not respond to the complaint immediately. Opponents 
claim the repair program is an unconstitutional abridgement of the tenant
landlord contract and a deprivation of private right.. (New York Times, Nov. 
12, 1967, VIII :1:1). New York Supreme Court ordered the City to take over 
a Bronx apartment building under its receivership program to combat housing 
blight. The City administration is reluctant, preferring to work with the land
lords through the housing repair program. (New York Times, Dec. 29, 1967, 
28:3).
58 Walsh, Slum Housing, 40 CONN. B.J. 539, 545 (1966).
“A’.ff., CAL. CIV. CODE Secs. 1941, 1942; MONT. REV. CODE ANN. Secs. 
42-201, 202 (1947); N.D. CENT. CODE Sees. 47-16-12, -13 (I960); OKLA. 
STAT. ANN. Tit. 41, Secs. 31. 32 (1952); S.D. CODE Secs. 38.0409, -.0410 
(1939); CIV. CODE, LA., ANN. Arts. 2692-94 (1952).
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codes have not proved effective.60 Courts tend to construe 
them very narrowly, with the result that the landlord has 
been permitted to shift his duty of repair to the tenant.

Reference has been made 61 to the usefulness of the hous
ing code in the development of tenant remedies in the 
courts. Evidence of violations can now be read as a breach 
of contract.62 Reference has also been made to the impor
tance of tenant cooperation in municipal housing code 
enforcement.63

It is widely recognized, however, that public enforcement 
of the codes by appropriate municipal authorities has been 
inadequate.64 The factors that have been suggested as con
tributing to this situation include bureaucratic overlapping 
and understaffing, the use of procedural delays to the 
advantage of recalcitrant landlords, the lack of militancy 
of both administrative and judicial officials,65 lack of com
petent personnel, lack of appropriations, inadequate penal
ties for violations, and lax judicial enforcement.66

Housing code enforcement has been encouraged by the 
federal government67 but reports of laxity and corrup
tion 68 continue to plague the authorities.

Our question was “Slumlords: Are they landlords?” Can 
it be said that the handwriting is on the wall, along with 
the peeling lead-based paint69 and dangling electric wires, 
that slumlords are losing their heretofore privileged status 
as landlords? It is believed that the brief review herein of 
recent court cases and decisions in Washington, D.C. and 
legislative efforts of New York with respect to New York 
City’s problems in particular reveals a trend: that the 
landlord’s right at common law to collect rents irrespective 
of performance of his duties towards his tenant, is giving 
way to the theory of mutuality of covenants, based on con
tract: a promise meets a promise, the breach of one trans
muting in some equivalent manner, the necessity for per
forming the other.

New Alternatives

Public Housing
by Michael H. Sindler

Aristotle said, “Men come together in cities in order to 
live. They remain together in order to live the good life.”

The modern city can be the most ruthless enemy of the 
good life, or it can be its servant. The choice is up to this 
generation of Americans. This is truly the time of decision 
for the American city. For today, two giant and dangerous 
forces are converging on our cities: the forces of growth 
and of decay. Each year, in the coming generation, we 
will add the equivalent of 15 cities of 200,000 each. Already 
old cities are tending to combine into huge clusters.

In the remainder of this century—in less than thirty-five 
years—urban population will double, city land will double, 
and we will have to build in our cities as much as all that 
we have built since the first colonist arrived on these 
shores. It is as if we had thirty-five years to rebuild the 
entire urban United States.

Yet these new overwhelming pressures are being visited 
upon cities already in distress. We have over five million 
homes, most of them in cities, which are run down or 

deteriorating; over four million do not have running water 
or even plumbing. Many of our central cities are in need of 
major surgery to overcome decay. The old, the poor, and 
the discriminated against are increasingly concentrated in 
central city ghettoes, while others move to the suburbs leav
ing the central city to battle against immense odds.

Physical decay, from obsolescent schools to polluted 
water and air, helps breed social decay. It casts a pall of 
ugliness and despair on the spirits of the people. And this 
is reflected in rising crime rates, school dropouts, delin
quency, and social disorganization.

The trouble in our cities—the riots, looting, and sniper 
fire; the dramatic disparity between the living conditions 
of the poor and discriminated against and the material 
affluence of middle class America; the crimes and the 
lawlessness—all these things have revealed with chilling 
clarity the enormous and explosive problems that ferment 
in the slums and ghettoes of our cities.

This country is fighting a guerrilla war in far-off Viet-

80 53 CALIF. L. REV., supra, at 312.
81 See p. 2, supra.
82 See pp. 2, 5, 6, 7, 9, 10, supra..
83 See pp. 8 and 16, n. 43.
81 Sax and Hiestand, Slumlordism as a Tort, 65 MICH. L. REV. 869, 915
(1967).
85 53 CALIF. L. REV., supra, at 316.
’«65 MICH. L. REV., 915, supra.
87 Federal Housing Act of 1954 (68 Stat. 623, as amended, 42 U.S.C. Sec. 
1451(c) (Supp. V, 1963), 78 Stat. 769, 14 U.S. CODE CONG. & ADM. 
NEWS. 3521-69 (Sep. 20, 1964). Housing Act of 1964. tit. Ill, Sec. 301 (a 
and b), 14 U.S. CODE & CONG. & ADM. NEWS 3541, 42 U.S.C.A. Sec. 
1460(c) (1964). See 53 CALIF. L. REV., supra, at 315-16.
88 Five former and present building inspectors arrested and indicted on 
charges of demanding money from building owners to overlook violations. 
New York Times. Jan. 17, 40:1. (1967). Graft and corruption among in
spectors and landlords in New York City was the subject of a Grand Jury 
presentment to the New York County Court. New York Times, June 10, 1967, 
32:2.

The Department of Licenses and Inspections (D.C.) failed to forward 
violation records of defendants charged with Housing Code offenses to Chief 
Judge Harold H. Greene of the Court of General Sessions. Washington Post, 
Oct. 19, 1967, p. G8:l. Washington's Department of Licenses & Inspections, 
zoning and occupancy division, took no action in violations of the building 
code at Clifton Terrace for 20 months after they were first reported in October, 
1964, because the records of these violations were unaccountably "misplaced" 
for the 20 months. Then the violations went unrepaired for another nine. At 
one point, Nelson B. Lewis, official of that office, denied a request for a 90-day 
extension from Brown but denied it just 90 days after he asked for it. Washing
ton Post. Nov. 15, 1967, p. A4:5. The Department of Licenses and Inspections 
announced a vigorous and rigorous enforcement of housing and building codes, 
providing 24-hour service to receive complaints of lack of heat. Washington 
Post, Feb. 25, 1968, p. A3:3. A court backlog of 150 housing code violation 
cases since mid-December (1967) was reported. Washington Post, Feb. 27, 
1968, p. A10:7. This listing is not exhaustive.
'"'Headline, Washington Post, March 2, 1968, p. C17:3: "Chicago Landlord 
Sued in Ghetto Lead Poisoning." 
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nam. Something similar and equally deadly is threatened 
in our cities—and in too many places it actually has hap
pened. Few people doubt that, unless major measures are 
taken, the problems in our cities can prove to be as great a 
threat to our national security as the fighting in Vietnam.

Because the causes of these problems are deep-seated and 
have developed over a long period of time, the solutions 
must be basic ones which remove the sources of discontent, 
deprivation, and despair. No thoughtful person seriously 
believes that there is any instant answer—any panacea. 
But perhaps we can identify the long-term solutions by 
asking ourselves what much of the protest is about. People 
want recognition; people want opportunity and hope; people 
want status and dignity. They are fed up with being what 
Michael Harrington called “The Other America.” They 
want to join the socio-economic mainstream of American 
society. They want to participate in its unparalleled 
abundance. They want an end to the discrimination that 
has denied them these things. They want better education, 
better jobs, and perhaps, most important of all, they want 
better housing. In short, the problems of the city are to a 
great extent problems of housing.

Congress recognized these problems almost twenty years 
ago and its response was the passing of the Housing Act 
of 1949, which sought to remedy the situation of substand
ard housing through the establishment of low-rent public 
housing projects to be built on land cleared in slums and 
blighted city areas. But although the intentions and the 
goals of Congress have been admirable, the public housing 
project program has been characterized as a failure by 
many for the reasons discussed below.

One of the evils of slum life was and is that the poor are 
herded into ghettoes. The public housing program estab
lished under the Housing Act of 1949 does not alleviate 
this problem. In fact, public housing projects encourage 
the creation of income, as well as “bench culture,” ghettoes. 
One reason for this is that public housing tenants are gen
erally required to leave when their income exceeds an 
eligibility ceiling.

Furthermore, according to the 1961 Report of the Com
mission on Civil Rights, “a stigma often attaches to the 
tenants of public housing developments. The isolation 
created by unimaginative or indifferent site selection is 
compounded by the institutionalized appearance of the tra
ditional development. Into these high-rise, monolithic 
projects pour persons of limited economic and social vistas. 
In these close quarters the anti-social behavior of a few 
problem families is accentuated and the effect is devastat
ing both to their neighbors and to the general reputation 
of the project.” 1 Mark K. Herley, Director-Secretary of 
the Detroit Housing Commission, told the United States 
Civil Rights Commission, “We wish we didn’t have 19- and 
14-story buildings. . . . There is no doubt about it. We 
wouldn’t do it if we had it to do over.” 2

Finally, the high monthly move-out rates in low-rent 
housing projects 3 are indicative of the fact that those whom 
the program is designed to help are dissatisfied with public 
housing projects.

1 Housing: 1961 United States Commission on Civil Rights Report. p. 114.
3 Hearings in Detroit before the United States Commission on Civil Rights, 
1962, p. 232.
•HHFA-PHA Section 228.0, October 18, 1960.

Thus, it was soon realized that government housing 
assistance had to be conceived of as something more than 
just improved physical shelter with heat and plumbing. It 
had to be seen as an important organism for the creation 
of a community life in the cities. The future hope of gov
ernment housing assistance lies, therefore, not in the 
traditional “public housing project” formula, but in several 
recent innovations—the Section 221(h) program for the 
purchase and rehabilitation of housing for resale to low- 
income purchasers, the Section 231 “housing for the elder
ly” program, the Section 23 “leased housing” program, 
the Section 221(d) (3) below market interest rate (BMIR) 
loan program, and most important of all, the rent supple
ment program—all of which provide more realistic alterna
tives to slum housing than public housing projects. Also, 
these new programs have the advantage of encouraging 
private enterprise to play a leading role in providing decent 
housing for low-income families, and in improving related 
human conditions in the inner city.

A major goal of national housing policy which can only 
be accomplished by these new programs is encouraging the 
construction of smaller projects that fit better into residen
tial neighborhoods, as opposed to the “high rise” public 
housing apartment projects that set a special income 
and/or racial group apart in a community of its own. 
The desirability of “scatteration” is also being emphasized 
in connection with the acquisition and rehabilitation of 
selected existing housing for resale to families of low-in
come, as well as in the rent supplement program. In this 
way, these new programs can avoid segregation of low- 
income groups, often of the same ethnic background, in 
factory-like public housing projects, since builders would 
be urged to build or rehabilitate in a variety of areas, 
preferably in small groupings, so as to overcome suburban 
antipathy to public housing.

To achieve this purpose is one the major goals of the 
Section 221(h) program. This program, as enacted by Con
gress, is designed to encourage rehabilitation of housing 
for low-income families in stable neighborhoods or to assist 
in the improvement of a neighborhood through rehabilita
tion in order to create a stable environment. The insurance 
of mortgages is authorized to finance purchase and reha
bilitation by nonprofit organizations of housing for resale 
to low-income purchasers.

In a situation where a rehabilitation project is deemed to 
be feasible, a project mortgage will be issued to enable the 
nonprofit rehabilitation mortgagor to purchase, rehabilitate 
and market the individual dwellings comprising the project. 
(The amount of the project mortgage will be the Federal 
Housing Administration’s “as is” value given the project 
property or the total acquisition cost, whichever is less, 
plus the FHA estimate of the total cost of rehabilitation.)

The project mortgage, when finally endorsed by the FHA, 
will bear interest at the permissible below market interest 
rate. Individual dwellings, after rehabilitation is completed, 
will be released from the project mortgage upon sale to a 
qualified low-income purchaser. (The individual mortgage 
will bear the same below market rate as the project mort
gage. There will be no mortgage insurance premium 
collected.)
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To qualify as a mortgagor, a purchaser’s income must 
be within the limits which would make him eligible for 
assistance under the Federal Rent Program. Also, he must 
be an acceptable credit risk and additionally, he must be 
able to pay at the time of the purchase of the property not 
less than $200, all or any part of which may be applied in 
payment of settlement costs.

In view of the income level of the persons this program 
is intended to benefit, it will probably be necessary for the 
nonprofit sponsor to arrange for the provision of appropri
ate financial counseling for the individual purchasers in 
order to strengthen the ability of the individuals to proper
ly meet their obligations under the mortgage.

Furthermore, if the low-income purchaser to whom the 
property is sold does not continue to occupy it, the interest 
rate will increase to the highest rate that is permissible for 
Section 221(d) (2) under prevailing regulations unless the 
property is sold to the original nonprofit project mortgagor, 
a government housing agency, or another qualified low- 
income purchaser. In addition, mortgage insurance pre
miums will be collected from the date of any increase in 
the interest rate.

Also, at initial endorsement of the loan for insurance, 
the mortgagor-sponsor must furnish FHA with assurance 
of the completion of the rehabilitation. This assurance will 
be in the form of a surety bond or an escrow deposit with 
the mortgagee of not less than 10 percent of the cost of 
rehabilitation.

Finally, the term of the project mortgage cannot exceed 
the remaining economic life of the physical improvements, 
as rehabilitated, or 30 years, whichever is less.

However, despite these burdens placed upon the sponsors, 
many, encouraged by local authorities which realize that a 
home ownership program can be a major tool for interven
ing in the poverty cycle, have come forward to successfully 
accept the challenge presented by the Section 221 (h) reha
bilitation program. Among these nonprofit sponsors have 
been civic associations and, more importantly, large busi
ness corporations which are concerned about the deteriorat
ing living conditions in the areas adjacent to the factories, 
both as protection of their investment in a plant site and 
as a civic contribution (which pays off in goodwill) to the 
cities in which they are located. Also, several major build
ing products firms have participated in rehabilitation 
projects merely to provide a practical test for new prod
ucts and building techniques. Architects have also loaned 
their talents to demonstrate the possibilities of dynamic 
changes in rehabilitating old, but structurally-sound hous
ing in America’s cities. In other cities, such as Boston, 
student volunteers have lent their help.

The involvement of all these interests has shown that 
the Section 221(h) rehabilitation program can extend the 
useful life of the buildings involved, can provide training 
for underprivileged youth, can provide an avenue for ex
pression for concerned firms and individuals, and lastly, can 
provide decent housing and home ownership for low-income 
families.

A more specialized group of Federal housing programs 
concerns housing for the elderly. Because these programs 
most often focus on the poor elderly, they deserve brief 

mention here. The expansion of the elderly portion of the 
population (they comprise almost ten percent of America’s 
total population) has made State and Federal Government 
alert to their specialized housing needs. These needs— 
enough adequate housing at low cost—parallel those of 
the disadvantaged, and largely non-white, poor for whom 
the other programs discussed herein were created.

The States of New York and Massachusetts and the 
cities of New York and Chicago successfully built experi
mental housing for the poor elderly long before the Federal 
Government turned to the problem of providing for their 
needs. However, in its report of December 1953, the Presi
dent’s Advising Committee on Housing recommended “that 
more attention be paid to the problems of the aged, both 
in the design and size of dwellings.” 4 Thereafter, from 
1956 through 1959, Congress enacted a program designed 
to: (1) facilitate the purchase of homes by older people; 
(2) facilitate the financing of nonprofit rental projects for 
the elderly; and (3) make Federally aided, low-rent public 
housing more readily available to older people, especially 
those unmarried. The FHA Section 203 mortgage insurance 
program was liberalized to permit persons over 60 to 
borrow the necessary down payment and closing costs for 
the purchase of single homes. The multi-dwelling rental 
program (Section 207) was expanded to permit construc
tion of housing specifically designed for the elderly. In 
1959, Congress added a new section to the FHA mortgage 
insurance program (Section 231) to stimulate rental hous
ing for the elderly. This plan permits FHA to insure 
mortgages on structures built by private, nonprofit spon
sors, and intended for rental to persons 62 years of age 
or older.

In the same year, the President authorized the Federal 
National Mortgage Association (FNMA) to purchase 
mortgages issued under either of the FHA programs insur
ing elderly housing facilities. Since FNMA issues advance 
commitments guaranteeing purchase of housing mortgages 
for the benefit of the elderly, the Federal Government is 
directly engaged in the building and administration of 
elderly housing facilities.

The Housing Act of 1959 added a new and different 
program for the elderly. Now administered by the Com
munity Facilities Administration (CFA), this program 
involves direct loans (covering the total development cost) 
to nonprofit corporations for the provision of rental hous
ing and related facilities for elderly persons.

Under the Section 231 “subsidized” housing for the 
elderly, the tenants pay rents lower than the amount 
required to meet debt service. In building Section 231 
projects, the FHA takes location into account as being of 
the utmost importance. Remote or isolated locations are 
properly avoided, for it is essential that residents of 
projects for the elderly have ready access to houses of 
worship, to a complete range of shopping facilities, and to 
various kinds of passive and active recreational facilities. 
The existence of public transportation and grocery and 
drug store facilities within easy walking distance is a 
major consideration in determining the success of a 231 
“housing for the elderly” project.

4 Report of the President’s Advisory Committee on Government Housing 
Policies and Programs, 1953, p. 271.
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It must also be remembered, in connection with the 
Section 231 programs, that there are not one but many 
housing “markets” for the elderly. Those who are active, 
in good health, and self-sufficient want housing not signifi
cantly different from ordinary housing needs. Those ad
vanced in age, infirm, and more dependent, need housing 
more of an institutionalized character, perhaps with cen
tral dining facilities and specialized health and recreational 
services.

As with any other housing, rents in projects for the 
elderly must come within the ability of the prospective resi
dents to pay. The elderly usually pay a somewhat greater 
proportion of their income for rent than other families do. 
However, their incomes tend to be fixed and unresponsive 
to changes in the cost of living. Also, the general level of 
the income of the elderly is relatively low.

Finally, because of the complexities involved in the opera
tion of a Section 231 project, sponsors must be sought who 
are primarily concerned with the continuing operation of 
the project rather than merely with its initiation. Those 
profit-motivated sponsors who are accepted must be only 
those who are interested only in long-term investment, with 
profits from construction representing only a secondary 
consideration. Non-profit sponsors should be well-estab
lished institutional groups with a record of continuing 
financial support of community and social services. Thus, 
with care in the acceptance of sponsors and project sites, 
which is necessary because of the complexities of housing 
for the elderly, government programs such as those under 
Section 231 are and will continue proving themselves 
successful.

A third Federal housing alternative to public housing 
projects with dynamic possibilities is the Section 23 “leased 
housing” program begun under the Housing Act of 1957, 
as amended by the Housing and Urban Development Act 
of 1965. In brief, Section 23 authorizes the Public Housing 
Administration to make annual contributions available to 
local authorities so that privately-owned dwellings may be 
leased for periods of one to five years (renewable) for 
occupancy by low-income families at rents within their 
means.

Under the Section 23 “leased housing” program, the 
local authority may lease only vacant dwelling units or 
units occupied by low-income families who are eligible for 
immediate occupancy in accordance with its admission 
policies applicable to its public housing program. Families 
may not be forced to move in order to provide units under 
this program.

The local authority may not lease more than one dwelling 
in a structure containing 10 or less units or more than 
10 percent of the dwellings (counting any fraction as one 
dwelling) in a larger structure except to the extent that 
the local authority, because of the limited number of 
dwellings in the structure or for any other reason, deter
mines that such limit should not be applied. (A local author
ity determination to lease more than 10 percent of the 
dwellings in a structure does not require PHA approval.)

In the case of the owner of a large number of dwellings, 
a local authority might enter into a single overall agree
ment which would be activated for any specific dwelling by 
a simple document fixing the rent and term.

Furthermore, if the owner is willing, the lease may con
tain a provision for an option to purchase which could 
be exercised by or on behalf of the low-income tenant, and 
thus provide an easily achievable means of permitting low- 
income families to purchase the dwelling they occupy if 
their income permits.

In addition to being an aid to home ownership, the leased 
housing program can also serve as an aid to rehabilitation 
and general upgrading of neighborhoods. When housing 
which could otherwise meet the needs of a local authority 
fails to meet the minimum standards in one or more re
spects, the owner, after considering the advantages of a 
lease for a definite term with such a responsible body as 
the local authority and the guarantee of annual contribu
tions by the PHA, may be willing to make the repairs or 
improvements to meet the standards. Such an approach has 
the dual advantage of adding to the effective supply of 
decent housing and upgrading neighborhoods. One local 
authority which conducted an experimental program in 
leasing achieved considerable success in having such repairs 
and improvements made.

In determining whether housing for low-income families 
is to be provided by means of leasing private accommoda
tions, consideration is given to any possible inflationary 
effect on the private real estate market. A proposed leased 
housing program which would reduce the vacancy rate in 
standard rental housing to less than three percent for any 
particular size unit therefore will not be approved unless 
the local housing authority satisfied the Public Housing 
Administration that the proposed Section 23 program will 
not have a substantial inflationary effect on the private 
rental market or that the program is justifiable by the 
exigencies of a particular situation, such as a critical imme
diate need for relocation housing. This is to prevent the 
danger of inflation, since the leased housing program will 
diminish the supply of rental housing for the low-middle 
income families who earn slightly more than those families 
eligible for the Section 23 program.

If the rentals to be charged are proper and economically 
feasible, the local housing authority approves the units and 
leasing contracts may be entered into. The contract may 
provide that the owner, or his agent, select the tenants, 
subject to approval by the local authority in accordance 
with its admission policies applicable to its conventional 
public housing program; or selection by the owner from a 
list supplied by the local authority of a specified number 
of applicants; or selection by the local housing authority; 
subject to the approval of the owner; or selection by the 
local authority, if the owner prefers such an arrangement. 
Irrespective of arrangements for tenant selection, the local 
housing authority shall reserve to itself the responsibility 
of determining the eligibility of tenants for admission and 
continued occupancy, but with respect to a note to vacate, 
the local housing authority shall consider representations 
from the owner as to termination of tenancy. Furthermore, 
the agreement with the owner must include a provision 
that the owner shall not, in the selection or approval of 
tenants or provision of services, or in any other manner, 
discriminate against any person on the ground of race, 
color, creed or national origin.
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Advantages of the leasing program over other govern
ment housing assistance programs are numerous. One 
unexpected advantage, however, resulted from a recent 
agreement between two departments of the Federal Govern
ment. HUD and OEO have agreed to coordinate the Section 
23 leased housing program with the War on Poverty pro
gram. Under this agreement, the financial support of OEO 
may be offered to local OEO-funded community action 
agencies for:

1. Hiring poverty families to find suitable housing avail
able for leasing—in fact, the community action agen
cy may hire poverty families to find their own accom
modations.

2. Providing preoccupancy training and counseling to 
families moving into leased units and assisting with 
the moving itself.

3. Assisting in compiling market data needed by a local 
authority to prepare an application for a leasing 
program.

4. Counseling and assisting tenants preparing to leave 
leased housing to take best advantage of housing 
opportunities available in the private market.

This agreement makes the Section 23 leased housing pro
gram the most complete of the government housing assist
ance programs in that it provides for social services and 
pre- and post-occupancy training and counseling. In addi
tion to being the most complete program from the view 
point of assistance to the poor in need of standard housing, 
the leased housing program also has the advantage of aid
ing other interests within society. It enables and encourages 
private real-estate interests to participate directly in meet
ing the housing needs of low-income families—and on a 
profit-motivated basis. It helps the city in a two-fold man
ner not usually accomplished by other Federal housing 
assistance programs. First, the Section 23 program provides 
homes for those in need more rapidly than can be accom
plished by other housing programs and more rapidly than 
new public or private housing can be built. Secondly, it 
helps cities make better use of their existing housing stocks 
by encouraging private owners to bring their properties up 
to standard so that they may participate in the program. 
Finally, since it encourages the physical upgrading of 
neighborhoods, it is possibly the only housing assistance 
project which will be welcomed, instead of shunned, by 
the community.

The final and most important program to be discussed 
is the rent supplement program, Section 101 of the Housing 
and Urban Development Act of 1965. According to Presi
dent Johnson,5 “The most crucial new instrument in our 
effort to improve the American city is the rent supplements.”

This program offers an entirely new method whereby 
private lenders, private sponsors (nonprofit, limited dis
tribution, or cooperative), and private project managers 
can provide decent housing for low-income families and 
individuals. The rent supplement program also gives low- 
income, ill-housed families a chance to live in decent, safe 
and sanitary housing without being insulated frbm other 
members of a community, and without threat of eviction 
when their incomes increase to the level where they no

B Message from the President, March 2, 1965. 

longer need assistance. In addition, the great deal of flexi
bility in the program gives it the potential advantage over 
the Section 221(d)(3) program of helping people over a 
broader range of income than hitherto was possible. Also, 
the amount of the payment can be keyed to the income of 
the family. Those with lower incomes will receive a greater 
supplement, and the rent supplement program has the 
further advantage of being able to reduce the amount of 
the supplement as family income increases, rather than 
being committed to a stable supplement level. In fact, it 
can be completely discontinued when income reaches a cer
tain level. Finally, the flexibility of the supplement payment 
has the potential advantage of encouraging housing inte
gration of various income levels and can make unnecessary 
and unconscionable Government requirements under former 
programs aiding the type of segregation by income level 
which detracts from the variety and quality of urban life, 
and the presence in each apartment building of regular, as 
well as subsidized tenants will erase the stigma so long 
associated with public housing.

Now that the purposes and advantages of the rent sup
plement program have been discussed, the mechanics of 
the program can be briefly summarized. In order for a 
low-income family to qualify as a tenant in a rent supple
ment project, they must have been displaced by government 
action, or one spouse must be 62 years of age or older, or 
one spouse must be physically handicapped, or they must 
now live in substandard housing, or they must have been 
occupants of housing units destroyed or extensively dam
aged by natural disaster and. in addition, must have an in
come within the income range established for public hous
ing, in the locality in which the project is to be built or 
rehabilitated.

Under this program, the tenant pays twenty-five percent 
of the monthly household income toward rent. The rent 
supplement paid to the project owner is the difference be
tween the twenty-five percent and the full market rent for 
the particular dwelling unit occupied. (No payments are 
made directly to the tenant.)

In addition to the income limitations, there are limita
tions on the assets tenants may have. For the elderly, the 
assets limit is $5,000, because elderly persons must often 
rely on savings to supplement their incomes. For all other 
categories of rent supplement tenants, the assets limit is 
$2,000. Where assets increase to more than the applicable 
limit, rent supplements are discontinued.

In determining tenant eligibility, the rent supplement 
may not exceed seventy percent but must represent at least 
ten percent of the FHA-approved rent for the unit. The 
maximum subsidy will only be paid for families for ex
tremely low income. In all other matters with the exception 
of passing upon tenant eligibility, the project owners and 
their manager are responsible for tenent selection and 
other landlord-tenant relationships, and they may also rent 
units to families or individuals who can afford to pay full 
market rents. Subject to FHA review, housing owners are 
also responsible for not assigning larger living units to 
eligible rent supplement families or individuals than are 
needed, based on the number of persons, relationship, and 
sex of members of the household.
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It can therefore be seen that it is most important that 
nonprofit sponsors should have continuity, and a serious 
and long-range desire to provide housing for low-income 
families and individuals. Well-established institutional 
sponsors such as churches, labor unions, and fraternal 
organizations, are more likely to have continuity and a 
history of community and social service than a group 
organized for the specific purpose of initiating the project. 
In certain circumstances, however, a nonprofit group could 
have been recently formed with a sufficiently broad base of 
community or neighborhood support so as to assure con
tinuity and successful operation of the proposed project. 
Moreover, such a locally-oriented sponsor is more likely to 
provide tenants for the project. Also, a nonprofit sponsor 
should be motivated not only by a desire to develop an ade
quate housing project, but also by a concern for the 
project’s continuing successful operation. In determining 
whether a sponsor is qualified, consideration should be 
given to any previous experience that the sponsor has had 
in providing housing or in related social or community 
services.

Finally, since Federal programs to give families the op
portunity to live in decent homes in good neighborhoods 
can accomplish their purpose only in communities that 
make a real effort to help themselves. Congress provided 
that a city receiving rent supplement funds must have a 
workable program for community improvement, or if the 
local government has never had a workable program, only 
evidence of local governmental approval of participation in 
the rent supplement program is required.

The amazingly rapid success of the rent supplement pro
gram can be seen by citing a few statistics. Within three 
months after the program was made operational, pre
liminary reservations were made utilizing over $6.6 million 
of the original $12 million appropriation, representing 100 
projects in 86 cities. Additionally, at that early date, fur
ther requests totalling over $11 million involving another 
182 projects, were being processed. ,

Congress passed an additional $20 million rent supple
ment appropriation for fiscal 1967, and indicating its fur
ther approval of the success of the rent supplement pro
gram, late in 1967, provided an additional $10 million 
for the program.

Many of these programs are intended to help the poor 
and those stripped of opportunity. But their goal is more 
ambitious than that. It is nothing less than to improve the 
quality of life for every American. In this quest, the future 
of the American city will play the most vital role. There 
are a few whose affluence enables them to move through 
the city guarded and masked from the realities of life 
around them. But they are few indeed. For the rest of us, 
the quality and condition of our lives is inexorably fixed 
by the nature of the community in which we live. Slums 
and ugliness, crime and congestion, growth and decay in
evitably touch the life of all. Even among strangers, we are 
neighbors. The American city should be a place where each 
of us can find the satisfaction and hope for a better life 
which comes only from being a member of the community 
of man. This is what man sought at the dawn of civiliza
tion. It is what these housing programs seek Today.

Three Strikes . . . You're In Court
by Frank Gorman

“Ball three”, hollered the umpire as the batter fell to 
the ground. He was being “dusted off” by the pitcher and 
he didn’t like it. The next pitch was a stinging curve ball 
which bit into the flesh on his thigh. At this, the batter 
hurled his bat towards the pitcher, the catcher slugged the 
batter on the back of his head, the players and fans rushed 
onto the field for a “free for all”, the police were called in, 
the batter, who was unconscious on the ground, was rushed 
to the hospital, and the catcher was arrested. A law suit 
was born in the sixth inning!

Though it sounds like a sports magazine’s replay of a 
Jimmy Piersall game, the incident actually occurred during 
a night game between the Nashville Vols and the Chat
tanooga Lookouts. The Chattanooga batter and his lawyers 
took the game into extra innings by instituting a civil suit 
for assault and battery against the catcher and his employ
er, the Nashville Baseball Club, under the doctrine of 
respondeat superior. The lower court entered judgments of 
$5000 against both defendants. On appeal (something like 

a best two-out-of-three playoff to any baseball fan) the 
Court of Appeals of Tennessee reversed the judgment 
against the Club since the catcher’s assault and battery 
was not “in the furtherance of his employer’s business”. 
Averill v. Luttrell, 311 S.W.2d 812. Indeed, for despite 
their catcher’s clout the Nashville Vols went on to lose the 
game, 12-5.

Our national pastime has been involved in a variety of 
lawsuits ranging from sophisticated anti-trust cases to 
negligence actions. Among the latter variety, the most com
mon are cases involving the victim of a stray foul ball. 
In Hunt v. Portland Baseball Club, 296 P.2d 495, a fan 
was leaving the game early when he was struck by a foul 
ball near a passageway on the third base side of the 
stadium. He alleged that the defendant was negligent in 
failing to have a protective screen along the third base side. 
Serves you right for leaving early, hinted the Oregon 
Supreme Court in affirming a lower court decision denying 
recovery by the plaintiff. By “knowingly placing himself in 
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an area of appreciated risk”, the plaintiff was barred from 
recovery for his injuries.

This has been the usual result in the foul ball cases, but 
the courts have found other reasons besides the assumption 
of risk doctrine for denying recovery. Contributory negli
gence was held to bar recovery by a woman who was struck 
by a foul ball during a game between the former Milwaukee 
Braves and the former New York Giants. Powless v. Mil
waukee County, 94 N.W.2d 187. Apparently, she was not a 
seasoned baseball fan and became so engrossed in her 
scorecard that she ignored the game. She testified that she 
knew the batter was up and that she heard the “crack of 
the ball”, yet she failed to look up. As a result she was hit 
on her right eyebrow. The Supreme Court of Wisconsin 
felt her failure to look up was contributory negligence and 
denied her recovery. And here’s one for the record books, if 
it had been successful—Curtis V. Portland Baseball Club, 
279 P. 277. The plaintiff, who was seated behind the home 
plate screen, maintained that a foul ball took a sharp curve 
around the end of the screen and then zeroed in on his nose. 
“Inconceivable” said the court as it directed a judgment 
of nonsuit.

A very fertile source for baseball negligence suits is the 
typical pick-up game on the school or recreation depart
ment playground where a teacher’s presence and supervi
sion afford an ideal basis for a suit against the city or 
county government. For example, in Nestor V. City of New 
York, 211 N.Y.S. 2d 975, forty-five boys were playing 
“catch-a-ball” on a public playground where a city teacher 
was supervising activities, distributing milk, and settling 
squabbles. A youngster named Michael popped up the ball 
so close to home plate that he ran out to catch it himself. 
Another boy, Anthony, sighted the high pop-up and ran 
towards the ball with his bat trying to hit the ball as it 
descended. Ouch! You guessed it. Anthony missed the 
descending ball but he landed a clean-up batter’s swing on 
Michael. The New York Supreme Court dismissed Michael’s 
complaint against the city stating that general supervision 
had been adequately provided and that, in any event, a blast 
from the teacher’s whistle would not have frozen the action 
or averted the accident.

As any twelve year old boy knows, bubble gum means 
baseball cards, and vice versa. But what he may not know 
is that rival chewing-gum companies engage in savage 
competition to obtain the exclusive rights to use his hero’s 
name and picture. The exclusive contract rights on twenty- 
six players were claimed by two different baseball bubble 
gum manufacturers in Haelan Laboratories V. Topps Chew
ing Gum Co., 112 F.Supp. 904. Some well known players 
were involved: Bob Feller, Howard Fox, Maurice McDer
mott, Mel Parnell, Allie Reynolds, Warren Spahn, and 
Early Wynn to name a few. The lawyers for each company 
wound up and delivered cross claims stating that the other 
company had raided their players and induced them to 
breach their contracts, and each side requested a temporary 
injunction. On a close call (in a sticky case), the U. S. Dis
trict Court for the Eastern District of New York held that 
the plaintiff company had the contract rights on twelve of 
the players, but enjoined the plaintiff from using the names 
and pictures of the remaining fourteen players.

Occasionally, the big league baseball players themselves 
go to the bullpen to get a lawyer to work some relief. 
Orlando Cepeda, voted the National League’s Most Valuable 
Player in 1967, brought a libel suit in 1963 against the own
ers of Look magazine. Cepeda v. Cowles Magazines and 
Broadcasting, Inc., 328 F.2d 869. An article in Look said 
that Orlando, who was playing with the San Francisco at 
the time, had a “doghouse status” because of his “tempera
mental” attitude, and that he was “expendable.” It also 
contained a statement by a Giant executive that Orlando 
was so jealous of his star teammate, Willie Mays, that it 
adversely affected his playing performance during the last 
half of the 1962 season. The magazine owners contended 
that the statements were not libelous per se and that 
Orlando had not shown special damages. The U. S. Court 
of Appeals for the Ninth Circuit reversed the district 
court’s summary judgment for the defendant by holding 
that the statements, if false and unprivileged, were libelous 
per se since they would cause Orlando to be shunned as a 
troublemaker by the nineteen other big league teams.

In 1966 Orlando was traded to the St. Louis Cardinals, 
the 1967 World Champions, and since then he’s been making 
lots of trouble—for the rest of the teams in the league.
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TUITION CONTRACTS
Few if any students ever expect to complete a three or 

four year span of undergraduate or graduate education 
without suffering through at least one increase in tuition 
costs. Rising prices are the index of the times, and while 
tuition increases generally are not received with any great 
enthusiasm, they are understood by most thoughtful stu
dents as being both necessary and expectable. Thus it is 
not the simple fact that there has been an increase which 
has occasioned so much protest from the Law Center stu
dent body. Rather, it is primarily the size and the timing 
of the raise in tuition which has produced the aggrieved 
outcry.

Tuition and fees in 1966-1967 amounted to $1220; next 
year they will cost $1750. It is quite safe to say that a 
jump of $530 over two years is more than slightly out 
of the ordinary. Admittedly, the Law Center’s charge for 
tuition stood for many years at a level substantially below 
the national average, and even with the recent increases 
it still stands below the charges made by many law schools 
of comparable stature and repute. Indeed, the University 
Administration’s attempt to maintain Law Center tuition 
at this low level for so long a time has been characterized 
as a “commendable effort.” We tend to disagree. The main
tenance of a low rate for an extended period followed by 
the recent abrupt and drastic increases has worked an 
injustice on the present classes of students who, depending 
upon the entrance year, must now search their usually lim
ited budgets for some $250 to $500 more to cover the 
unforeseen rise in the cost of their education. From a 
fiscal viewpoint the most tangible result of the main 
Administration’s “commendable effort” has thus been to 
grant an unexpected and unfair boon to past graduated 
classes of students who, judging from the size of the re
cent University deficits, should realistically have been pay
ing substantially higher tuition charges.

It is suggested that in the future the University Admin
istration review its policy of maintaining tuition charges 
lower than those charged by comparable law schools. There 
is nothing inherently wrong with charging the same tuition 
say, as Chicago, Harvard, or Stanford; but in the interest 
of fairness to everyone such levels should be reached and 
maintained, not in the manner we have recently experi
enced, but by a gradual series of moderate—and hence 
palatable—increases based on sound long-range projections.

It bears noting that the recent increases prompted a 
formal student petition to the University’s Board of Direc
tors which set forth the following resolutions for considera
tion by the Board: (1) that tuition rates be reduced for 
the present second-year students, who have already had to 
bear the brunt of last year’s increase; (2) that an interest- 
free supplemental loan program be established for law stu
dents; and (3) that education contracts be signed between 
the students and the University with the provision that tui
tion increases occurring subsequent to a student’s entrance 
into law school would be applicable only to incoming 
students.

Recently, Rev. Thomas R. Fitzgerald, S.J., the Academic 
Vice-President of the University and the Secretary of the 
Board of Directors transmitted the Board’s reply to rep
resentatives of the Student Bar Association. The Board, 
for various reasons, felt that it was unable to act favorably 
upon any of the requests. With regard to the first two pro
posals, it is hard to quarrel logically with the views of the 
Board. A tuition reduction for all of next year’s third-year 
students would in large part vitiate the budget objectives 
sought to be achieved through the increases. Similarly, 
supplemental student loans from University funds, whether 
interest-free or not, are not feasible for the simple reason 
that the recent deficits—which prompted the increases in 
the first place—make such expenditures fiscally imprudent. 
However, the third proposal advanced — concerning the 
implementation of contracts between the student and the 
school—strikes us as being meritorious, and, in somewhat 
modified form, deserving of further consideration.

The Board cited as its reasons for not being able to 
institute student-University contractual relationships both 
the precarious financial condition of the University and 
the vast uncertainties regarding next year’s tuition income 
—the latter being a product of the current military draft 
situation. The Board did, however, indicate that it would 
be glad to reconsider the matter when the national situa
tion became more “stable.” Thus the possibility of favor
able action in the future has not been foreclosed. But there 
appears to be no good reason why effective steps could not 
be taken now without unduly imperiling the solvency of 
the University.

Any competent lawyer knows that a contract can always 
be drafted to protect the interests of both parties involved. 
A student-University contract controlling the cost of tuition 
should be no exception. For instance, it is not absolutely 
necessary that students be completely insulated from any 
rise in educational costs. As mentioned before, periodic 
increases are expected by most students as being the rule 
and not the exception. If the University prefers to retain 
some flexibility, it would be simple to write a contract 
which would allow for increases but set a ceiling—$100 a 
year, for example—on their application to students already 
enrolled. Neither should enrollment problems created by 
the military draft be an inhibiting factor. A contract drawn 
with a clause permitting specified increases in tuition in 
the event enrollment falls below designated levels would 
effectively protect the University from loss of tuition 
income due to an unforeseeable shortage of students.

The stated problems argued by the Board against per
mitting students to enter a contractual agreement to con
trol their tuition are quite capable of solution by com
promises such as those outlined above. One unpleasant 
implication which can be drawn from the Board’s refusal to 
act in this matter is that the University has not foreclosed 
the possibility of yet another $200 to $300 increase in 
tuition for the academic year 1969-1970. This would border 
on the intolerable. It is hoped that the Board of Directors, 
either at continued student request or, preferably, on its 
own initiative, will reconsider at its earliest convenience 
the matter of student educational contracts.
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