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CHAPTER I

INTRODUCTION

During an average day in the first half of 1954, 35 
people in the United States were feloniously slain, 
48 rapes occured and 252 other felonious assaults were 
committed» Every day on the average during the first 
6 months, 197 robberies and 1454 burglaries were com
mitted. This was in addition to 3,683 other larcenies 
and 608 car thefts daily according to estimated totals,1

As per figures submitted in the semi-annual reports of 

the Federal Bureau of Investigation, there were 88,850 more 
major crimes committed than the figure for the same period of 

1953, Practically, every day we read of some gruesome crime 

on the front page of our newspapers. It may be about some 

hideous murder or a million-dollar holdup or a corrupted high 

official.

The question now arises as to why there are so many 

crimes in a great democratic country like the United States of 

America and why we have failed to solve this great problem. 

It seems to be impossible to deal intelligently with this 

problem until we understand its nature. Since the end of the 

Middle Ages it is understood that we ought to reform or re

habilitate criminals. But it is not possible to rehabilitate 

them, until, we know, what made them criminals. We must under

stand the cause of crime to find a satisfactory substitute

^Uniform Crime Reports, issued by the Federal Bureau 
of Investigation Semiannual Bulletin Vol. XXV. 
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for prisons or other similar institutions. In the second chap

ter of this thesis, I have mentioned various theories ad

vanced so far to explain the causes of crime — theories of 

the innate depravity, free will, hedonism, feeblemindedness 

and the multiple factor theory. However, I regret to say that 

we are still unable to discover the exact cause of crime. 

Research in this field is practically at a standstill and very 

few projects of any magnitude have been undertaken in recent 

years.

Since ancient times, we are trying to justify punish

ment on different grounds* Sir James Stephen once said, ’'Crimi

nal procedure is to resentment what marriage is to affection; 

namely the legal provision for an inevitable impulse of human 
being,"2

Today we are ashamed of admitting punishment as retri

butive and talk of deterrent and reformative effect of punish

ment. History and logic both have proved that we have neither 

deterred the offender nor others by inflicting punishment on 

the offender. We now talk of reformation and rehabilitation 

but recidivism and prison riots which occur periodically, prove 

how miserably we have failed in this undertaking. I have dis

cussed in detail the so-called aims and the failures of punish

ment in Chapter III,

No doubt efforts are being made to rehabilitate a

2Sir James Stephen, History of the Criminal Law of 
England, Vol. 2, (London, 1883^ '----
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criminal but we cannot do this until we know what made him a 

criminal in the first place and what type of treatment that 

particular individual requires. We shall have to separate 

guilt finding and sentencing function for efficient administra

tion. Some steps are taken in the present penal system for 

individualized treatment and prisoners are classified accord

ing to sex, age, offence, mental condition, etc. Probation 

and parole are the remarkable features of the recent develop

ment in the field of individualized treatment. I have dis

cussed probation in Chapter IV and parole in Chapter V. 

There is a great scope in improving these systems, and the 

methods by which probation and parole can be successfully 

worked out are discussed in these chapters.

However, we can never hope to reform or rehabilitate 

criminals under our present penal system. To make sure that 

we do not continue to make men worse in prison, to omit 

placing obstacles in the way of offenders who will rehabilitate 

themselves, we must undertake at once a program of individual

ized treatment. This, however, would mean some drastic changes 

in our present penal system, I have made certain suggestions 

in the concluding chapter of this thesis.

We shall have to attack the problem of crime vigorous

ly and intelligently for it is bigger and broader than we 

think. We must solve this knotty and potentially disastrous 

problem. In my opinion, individualized treatment may do this 

but it will not be easy and would cost us not thousands but 

millions of dollars. However, considering the crimes and
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their dangerous effects on society, I believe, it would be 

worth spending it.



CHAPTER II

THE CAUSATION OF CRIME

In order to know what kind of treatment should be 

awarded successfully to the criminal, it is quite essential 

to know about the conditions that produce crime. So far, 

different theories have been advanced at different times to 

explain the causation of crime. But knowledge of the springs 

of human conduct being complicated we have not yet succeeded 

in discovering the exact cause of crime.

It is interesting to note that crime causation and 

motivation to crime, though related, are not necessarily 

identical. As it seems today, poverty may be one of the 

causes of crime generally, but there should be personal moti

vation within that individual that terrpfcshim to solve that 

problem of poverty by no other means but by resorting to 

crime. Not to know this distinction between causation and 

motivation may lead us to further confusion in the study of
£

crime and treatment of criminals.

In medieval period several unorganized and unscientific 

explanations of crime were expressed and recognized from time 

to time, the main explanation being crime was due to innate 

depravity and was the result of succumbing to the temptations 

of evil spirits. The panacea was to expel the devil and 

placate the gods. So the criminal was flogged or stoned to 
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death or burned at the stake, the assumption being, that only 

in this way, would the evil spirits leave his body. The English 

indictment, as late as the 19th Century not only accused the 

defendant of violating the law but also of, "being prompted 

and instigated by the devil and not having the fear of God 

before his eyes".

The Supreme Court of North Carolina declared in 1862 

that "To know the right and still the wrong pursue proceeds 

from a perverse will brought about by the seduction of the 
evil one."l During the same period, criminologists failed 

to take into consideration, the possible causes of crime and 

it was not until the late nineteenth century that thought 

was given to the reasons for a particular individual, turning 

criminal.

However, in course of time, the classical school came 

into existence to which Cesare Beccaria of Italy made one of 

the first significant contributions. In his famous Trattato 
dei delittie delle pene (Essay on Crimes and Punishment) 

published in 1764 he explained his theory of psychological 

hedonism. According to this theory, every individual cal

culates pleasures and ppins before committing a wrong and 

regulates his conduct on the basis of such calculations. 

Rousseau, Montesquieu and Voltair belonged to this school of 

thought and they advocated inflicting severe, punishment on

^H. Shephered, Journal Criminal Law and Criminal.
13;486 Feb. 1923.



-7-

the criminal so as to give him pause to consider before comit- 

ting an overt act. It was thought that since punishment was 

designed for the purpose of calculations, it should be the 

same for all individuals, irrespective of age, sex, mental 

condition or any other circumstances.

The Neo-classical school though accepted the doctrine 

of the classical school in general, modified it somewhat on ‘ 

the theory that children and lunatics were not responsible 

for their acts since they could not differentiate between 

right and wrong; they thought that because they were unable 

to calculate the pleasures and pains, they should not be re

garded as criminals. Gradually, this doctrine was extended 

to others and certain mitigating circumstances were taken into 

account. Thus, by this development, responsibility was con

sidered to be of paramount importance. In time, it became 

the basic principle of the judicial and legal system of 

Western civilization during the last century.

One of the great criminologist, Ceasre Lombroso, an 

Italian physician and his follower Ferri developed what is 

known today as"The Positive School of Criminality." According 

to Lombroso, criminals were anthropological type and many 

physical anomalies especially the shape and size of the skull 

indicated the criminal type. He added that such persons were 

not responsible for their acts since they were the product 

of abnormalities of development and hence, there was no 

sense in inflicting punishment on them.
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Ferri, instead of accepting Lombroso*s theory in 

toto, added certain minor modifications of his own. However, 

like Lombroso, he also maintained that the earlier classical 

school of criminal law — which contended that each crime 

should have its own punishment without considering the indi

vidual — was wrong. Ferri further said that a born criminal 

as per Lombrosian theory should be treated differently then 

the offender who had learned his trade through undesirable 

associates and who turned to crime rather than an honest 

living. In this way the emphasis was transferred from the 

crime to the criminal.

As I mentioned before, prior to the work and writings 

of these great criminologists, free will was considered as 

the main factor in the causes of crime. However, this school 

of thought shattered this fallacy and advanced this new theory 

in the causation of crime and treatment of criminals.

Lombroso*s revolutionary conception of criminals was a 

challenge to medical observation and anthropological research. 

Charles Goring, the English prison doctor rejected the extreme 

Lombrosian theory. His conclusions based on personal ex

perience and observation, were that criminals did not have 

definite physical anomalies as many criminals were quite normal 

like law abiding citizens. It was through Dr. Goring*s 

writings that the Lombrosian idea that certain physical ir

regularities definitely suggested an inward criminal dis

position was denounced as superstition masked under the 

scientific name of criminology. However, Dr, Goring de
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clared that his examinations of prisoners proved that those 

who lapsed into crime were persons who, in body and mind, were 

less suited to take their place in society; less fitted for the 

performance of their obligations as law-abiding citizens.

The English prison physician in his analysis of the 

prisoners neither overlooked the mentally deficient criminal. 

"In every class and occupation of life" he wrote, "it is the 

feeble mind, the inferior forms of physique, the less mentally 

and physically able persons, which tend to be related to a 
criminal career."2

Thus in time, Lombroso fell into disrepute although

his logic was retained, feeble-mindedness being substituted for 

physical type as the chief characteristic differentiating 

criminals from non-criminals.

H. H. Goddard in "Feeble-mindedness" an enlightening 

work on the causes of crimes contended that feeblemindedness 

often leads to crime because such persons are unable to ap

preciate the difference between right and wrong and they do 

not know their responsibilities or obligations towards others.

Goddard declared that almost all criminals were feeble

minded. He also contended that almost all feebleminded persons 

were criminals.

In due time Goddard’s theory was disproved and the 

positive school developed the theory that crime should be con-

n
Dr. Charles B. Goring, The English Convict, His Majesty’s 

Stationery Office, London, 1943.
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sidered nothing more than a natural act. This school main

tained that the criminal was not responsible for his acts and 

hence insisted that he should not be punished. However, the 

advocates did suggest that in order to protect society, it 

would be necessary to take precautions just as one would do 

in the case of hurricanes, floods, certain diseases and 

other natural acts although such measures might involve per

manent segregation or even the death of the individual. They 

further said that in no case we should impose a stamps of 

punishment on such measures as we do not do that in case of 

treating insane or sick persons. The pioneers of this school 

of thought, concluded that, everything should be done for the 

reformation of the criminals who could be reformed and those 

who are dangerous and allergic to reform should be either 

segregated or even killed if all other efforts to modify the 

conditions which produced such criminals fail.

The French sociologist, Gabrial Tarde, looked upon 

crime as a social phenomenon. According to him, all social 

activity was imitated in some way. He said that '.imitation 

works more effectively, where there are crowds and that is 

why it spreads widely in cities fchere people easily congre

gate. From cities it spreads to rural areas and from persons 

of prestige to those of a lower social status. He pointed 

out that one sexual crime usually follows on the heels of an

other just as suicides often come in waves. Crimes originating 

in cities, according to Dr* Tarde, often spread to rural areas, 



just as the robberies and pillage of the feudal barons, who 

plundered in order to enrich themselves, gradually spread to 

the lower classes.
Dr, Tarde’s theory of imitation as a basic type of 

social interaction was brought forward at a time when the 

trend of thought was towards acceptance of a biological dif

ferentiation of criminals from non-criminals and was not 

received with Enthusiasm,

According to the Dutch criminologist, William Bonger, 

the roots of crime emerged from the capitalistic system. 

Vagrancy, he maintained, was due to the fact that, under this 

system, the working classes either could not sell their labor 

or were grossly underpaid. From poverty and unemployment, 

they drifted into vagrancy and from vagrancy into crime. He 

said that since the capitalistic system consisted of two 

classes, the rich and the poor, the latter were compelled to 

steal from the former in order to survive,

Bonger, no doubt, admitted that in certain crimes the 

economic system was not the direct cause but still it was an 

important factor. For example, some sexual crimes are the 

result of poverty that prevents, or postpones, marriage.

Professor Negley K, Teeters, in his article, "Funda

mentals of Crime Prevention" quotes Professor Jeremich Shalloo 

who once wrote:
Crime and delinquency have been and are, currently 

being, explained by the exploitation of workers, lack of 
education, inadequate recreational facilities, defective 
glandular functioning, biological inferiority, police 
corruption, neglect in religious training, emotional 
instability, frustration of the fundamental drives, with 
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inefficiency, broken homes, lack of love, poverty, 
alcohol, narcotics, lack of intelligent parent control, 
the doctrine of easy money, an unequal distribution of 
wealth and income, defective moral and social condition
ing, exhausted nervous systems, temporary insanity, social 
inadequacy, just plain stubborness, incorrigibility, and 
perversions and lastly, the modern doctrine of individual 
liberty,3

According to this multiple theory, climate or seasonal 

variations are alsorresponsible to a certain extent in the 

crime rate. Some emphasis on family relations, slum areas, 
economic conditions, social disorganization (because of 

mobility of persons and goods) disintegration of religion and 

many other factors.

A moments thought will show that it is not proper to 

attribute entirely one cause for a crime. Poverty, or absence 

of economic security, may be important factors in the production 

of the criminal act. Some people, however, have become great 

leaders in spite of poverty. Others, faced with the same 

problem have resorted to drink, crime and sometimes even 

suicide. It seems that he who seeks to understand the reasons 

of an offender’s anti-social behavior, must not be content 

with a mere setting down of factors that lead to crime, but 

rather should focus his attention on discovering the exact 

operative connections of these factors with the particular 

offender’s self expression through misbehavior. Such mis

behavior is not the result of a single drive. Generally, people

^Professor Jeremich Shalloo, quoted by Professor Negley 
K. Teeters, in his article, "Fundamentals of Crime Prevention". 
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do not commit crimes only because of a particular frustration 

in infancy; or, because of an repressed wish. It is the 

personality of the individual that must be studied, an 

individual in relation to a great many factors. Only after 

investigating such causal factors the State should plan the 

treatment in consultation with the individual. Psychologists, 

psychiatrists and other experienced persons can offer great 

assistance in preparing a plan which will suit him in his 

peculiar circumstances, so as to make him a good citizen.



t

CHAPTER III

PUNISHMENT

Now as soon as it is found that a person has committed

a crime he is punished. Punishment whether inflicted by 

primitive, barbaric or civilized people, is based chiefly on 

two considerations: the first is the alleged damage of the 

anti-social act to the society or group and the other is the 

measure of repayment that the social group accordingly exacts.

For centuries, theories about desirability and ob

jectives of punishment have been closely allied to theories 

of crime and criminal responsibility. In ancient times, crime 

was attributed to the influence of evil spirits and the main 

reason of punishment was to placate the gods.

In the next stage of the evolution of punishment more 

stress was laid upon social revenge. As discussed in the first 

chapter, crime was then considered the willful act of a free 

moral agent and society’s reaction was one of outrage against 

the offender.

The idea of punishment has deep irrational roots. 

Psychology claims to detect unconscious motives for the demand 

for punishment; fear, insecurity, and even man’s own sense of 

guilt which seeks satisfaction in watching the sufferings of 

the condemned are said to be some of the factors.

They say that punishment is designed to deter potential

-14-
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wrong-doers from the commission of similar or worse crimes. 

Actually this is nothing but a subconscious desire for revenge. 

Although revenge is the actual psychological basis of punish

ment today, the apologist from the primitive regime brings 

forward more sophisticated but futile contention that punish

ment deters from crime. In this concept of deterrence,there 

is an almost childlike faith in punishment.

The person undergoing punishment becomes an example for 

all to see. This is the fundamental reason why public punish

ment persisted in so-called civilized world. It seems that 

this is the philosophy underlying the traditional criminal 

code, and is deeply rooted in social fabric. With the develop

ment of the biological success and the growth of new phil

osophies regarding life and social responsibility, other con

cepts of crime and criminals were gradually recognized. Con

sequently, there was a quick shift from the theories of 

revenge, deterrence and retribution to those of reformation 

and rehabilitation of the offender and the protection of 

society, I will discuss all these theories in detail further 

on and will show that the emphasis had to be gradually focussed 

on the individual criminal rather than the crime itself.

Punishment as deterrent

One of the essential principles that Beccaria recom

mended was to the effect that the purpose of punishment is to 

deter persons from committing crimes rather than to satisfy 

society*s idea of retribution. We have now realized that the 

purpose of punishment is neither to torment a sensible being, 
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nor to undo a crime he has committed, but rather to prevent him 

from causing further injury to society and to prevent others 

from committing a like offense.

This theory of punishment is based upon quite different 

footing than that of the retributive theory and its aim is 

wider. The deterrent theory looks, not to the past, but to 

the future. It is concerned, not only with the offender, but 

with others also. Here, crime is not the basis but only the 

occasion of punishment, and the basis lies in the future. It 

is argued that a man who has been punished will refrain from 

committing similar or worse crimes in the future by the recol

lection of his punishment and will hesitate to commit a crime. 

Criminologists belonging to this school , thought that the 

idea of crime calls up the idea of punishment and prevents 

the individual from committing the crime.

However, recidivism proves that the deterrent punish

ment has practically no effect so far as the prisoners are 

concerned and statistics show the increasing crime rate suggest

ing thereby that the claim for deterrence is quite unfruitful 

for others also.

Punishment as retribution

It is often said that the desire for retaliation for 

an injury is the consequence of universal and natural human 

impulse. If not universal, it is very prominent feeling and 

very few persons can resist it. Traces pf this impulse are 

found among animals, birds and children also. How often do we 
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see a child attacking the door that has been shut against him. 

We have to admit that the prevalence of this impulse provides 

justification for retributive punishment. Sir James Stephen 

has said that legal punishment bears revenge, a similar 

relation to that which marriage bears to sexual desire, that 

is to say, it is a legal provision for the gratification of 

a natural instinct.
Punishment, according to the theory of retribution, is 

justified as an end in itself, irrespective of any reformation 

or deterrent effect it may produce upon the criminal or other 

members of society. In this case crime is the basic cause of 

punishment because when a crime has been committed punishment 

follows as a matter of course, provided the criminal is appre

hended. Thus we are dealing with the offence rather than the 

offender and instead of looking forward we are looking back

ward. Perhaps this is the main reason why this theory of punish

ment is kosing ground. As a matter of fact we are sometimes 

ashamed to frankly advocate in favor of this retributive theory. 

The motive which prompts retributive punishment however is 

chiefly unconscious and should be weighed very carefully.

Several explanations are put forward to justify the 

punishment inflicted upon a criminal. But, considered from 

the psychological viewpoint, we will find that it is an example 

of what is termed rationalization; that by punishing an offender, 

man is actually attempting to atone for the wrong which he feels 

within himself. As Dr. William A. White puts it:

The criminal is the convenient scapegoat to whom 
man can transfer the feeling of his own tendency 
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to sinfulness; and by the punishment of the criminal 
man deludes himself into a feeling of righteous in
dignation, thus bolstering up his own self-respect.1

Leo Kaplan once said:

The legal punishment of the criminal is psychological
ly, a dramatic tragic action, in which the community trans
fers its own criminal tendencies to a substitute. The 
principle underlying this, is the same as that which 
operates when an emotion such as anger is discharged 
upon an inanimate object.2

It is argued that if we shall not punish a criminal 

in a way we are punishing him today, the victim will seek 

revenge himself which means lynch law if his friends cooperate 

with him. It is further contended, that it may also happen 

that the victim will be reluctant to lodge a complaint or offer 

testimony as the result of which the state will be handicapped 

in dealing with criminals. But if the public is properly con

vinced that the criminal would be offered proper treatment 

instead of punishment so as to make him a good citizen, neither 

of the above two things, will happen.

Under the theory of retribution the punishment not 

only follows the crime but society demands that it be in pro

portion to the hardships suffered. Thus retribution, in a 

retaliating sense, plays a remarkable part in legal history.

As years passed and the strength of the State grew,

■^Dr. William A. White, Insanity and the Criminal Law. 
Macmillan, (New York: 1923).

oLeo Kaplan, The Tragic Hero and the Criminal, Imago, 
Vol. IV.
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a neutral force intervened between the aggressor and the victim. 

It took away the right to vengence, suppressed unrestricted clan

warfare and private bargaining and substituted, in turn, retri

bution according to the rules of law. Thus society’s demand 

for punishment was restricted by the principles of retribution 

even during this early stage in history. Nonetheless, when the 

progress of civilization permitted the State to use its punitive 

powers more sparingly, the same principle was denounced as a 

pretext for excessive punishment. Equality between the crime 

and punishment is merely a legal fiction. Today, although the 

judge has certain limitations, it is within his discretion to 

sentence an offender from one to ten years imprisonment for a 

forgery committed by a bank clerk or for a brutal assault 

against a helpless cripple. We often hear prison administra

tors saying that they are prepared to receive criminals com

mitted to prison "as a punishment, but not for punishment," 

Thus retribution is not a guiding principle so far as the ad

ministration of punishment is concerned. However, retribution 

has a negative function even today. It is the sense of just 

retribution which arouses public righteous indignation when 

the innocent person is convicted or a dangerous but insane 

murderer is executed. It is also the sense of just retribution 

wtyich does not allow it to impose severe punishment for the 

offence of minor significance. It would be ¿’.»gross injustice 

to let off with a trifling fine a banker who fradulently abuses 

his client’s confidence for his luxurious living and to send 

a poor woman to prison who steals a tonic bottle from a drug 

store for her sick child.
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Punishment as reformation

Now let me consider the reformative aspect of punish

ment. As I said before, we are ashamed of admitting that we 

employ imprisonment as a retributive measure, and we have 

sufficient evidence to prove the failure of imprisonment as 

a deterrent. In spite of this, prisons do exist and criminals 

are always sent there at the rate of several thousands a month; 

so we have to satisfy ourselves by some explanation and that 

is why we hear every now and then that our present prison 

system is reformative and aim of punishment is reformation 

of the prisoner.

Let me examine the various methods adopted so far to 

achieve this end:
(1) Under classical theory of reformation sufficient 

amount of pain was inflicted on offender, as pain has some 

value in controlling behavior. However, this value is counter

balanced by isolating the prisoner. Group loyalties and 

antagonism which it produces endangers not only the prisoner 

but also his friends. Furthermore, by inflicting punishment 

upon the offender, we do not change the circumstances which 

produced that criminal act. In certain instances, we could 

see that punishing a criminal is like punishing a person with 

tuberculosis or arthritis, H. M, Adler, in A Psychiatric 

Contribution to the Study of Delinquency writes:

Tp punish such an individual is to increase his 
defeat rather than to strengthen his defences. It 
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is like administering alcohol to the patient suffering 
from delirium tremens.3

(2) Another method of reformation was meditation « n- 

forced by isolation, usually in a cell, damp and dark, known 

as "the hole" in the prison world. This was on the assump

tion that the crime was committed because the criminal 

failed to think sufficiently and that meditation would develop 

remorse. Actually such methods have broken many prisoners 

mentally and physically, and have turned them into savage 

beasts bent upon revenging themselves upon society. Generally, 

offenders think about their crimes only and this type of 

thinking prevents him from developing new interests. Hobhouse 

and Brockway, In English Prisons Today have collected suf

ficient evidence to prove that isolation results in deterior

ation and degradation.
(3) A third method used for reformation was moralizing 

by tracts, sermons and personal exhortations in the name of 

God and mother country. These exhortations however, have 

failed to produce anything but antagonism in prisoners. Mere 

preaching abstract ethical doctrines is hardly conducive and 

the adoption of moral standards and spiritual aims is not an 

intellectual process. There must be some inner experience, 

supported by personal links of affection, and sympathy. A 

prisoner will try hard not to disappoint someone he trusts 

and will never act in a- way which he thinks as undesirable as 

long as he feels that he should keep the wot> of the chaplain

H. M. Adler, A Psychiatric Contribution to the Study 
of Delinquency. Journal of Criminal Law and Criminol, 8:67, 
May, 1917.
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or welfare officer who once helped and trusted him. Only 

such personal links will be invaluable to reform a criminal.
(4) The fourth method is that of mechanical habitation 

(especially when the penalty involves a long period of im

prisonment) by various compulsory methods in prisons. Men 

have believed for a long time that criminals, to change 

their ways, must habituate themselves to certain behavior 

patterns. The earlier psychology of reformation was thus 

based on the assumption that a habit formed by compulsion is 

retained even after the compulsion is removed. Some persons 

argue that since the prisoner has failed to make the proper 

choices before his entrance into a prison he should not be 

given further opportunity to select his own choices while in 

prison, but his acts should be strictly supervised by wardens 

etc. who desire to reform him by forcing certain good habits,

Z. R. Brockway, in Fifty Years of Prison Service, has 

stated this ideal as follows:

In order to train criminals for social life, they 
must have a strict regime and learn quick and accurate 
self-adjustment to a uniform requirement habituation 
to the yoke of established custom...so that the newly 
formed habit of precision calls up the instinctive im
pulse to social orderliness quite independent of con
scious volition.4

Steady work, the opportunity to learn a trade and 

payment, though small, for the job done are the elements of

^Z. R. Brockway, Fifty Years of Prison ServiceAn Auto
biography, (New York: Charities Publication Committee, 1912. 
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industrial policy in many prison institutions. Prison 

authorities believe that by a well-considered use of these 

inducements, the inmates will form good working habits. In 

fact, we do see the progress in some cases during the time 

an inmate is in prison. But these good work habits —to 

work honestly and steadily, do not continue in the outside 

world. To our surprise and regret we have to admit that 

there is only a slight relation between good industrial work

records and successful after-careers. Ordinarily, habits 

shift quickly as the situation changes unless those habits 

are thoroughly in harmony with the rest of the personality.

The prisoner’s own attitude is one of the essential 

factors in rehabilitation, according to The Third Report of 

Prison Inspectors published in 1938, It says in part:

While enforced habits are useless, only the will 
operated upon by the judgement can produce an active 
attitude even for the post-prison time,5

There is no question that steady work is more im

portant in establishing good working habits such as regular

ity, exactness, skill and ability in addition to the satis

faction of a job well done. But the question is whether this 

will last. Unless, and until above beneficial forces are 

carefully linked up with the conscientious effort of a con

structive treatment and personal approach with the special 

plans for the future there cannot be formed good habits to 

reform an inmate,

^The Third Report of Prison Inspectors, 1938,
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Common sense and our knowledge of social psychology 

indicate that men and women find it difficult to achieve 
moral or good social habits in an abnormal social (prison) 

environment. It is abnormal because it is not natural for 

men and women to live apart; it is abnormal because it is 

unnatural for the children to be separated from their parents 

and subjected to the institutional regime of reformatories 

or industrial or agricultural school. How unnatural it is 

to be alone in a room not big enough as they say, to swing 

a catj How can we expect to teach such prisoners the sense 

of respect, responsibility, and civic pride by keeping them 

with the companions who have shown disrespect to their fellow 

mates in the society? How can we make him think of voluntary 
self respect where hundreds of orders are to be obeyed under 

the threat of punishment?

James V. Bennett, Director of the United States 

Bureau of Prisons, in his annual reports of 1949 and 1952 

pointed out some "prison paradoxes" in the present prisons 

systems^. The most interesting of these consists in wishing 

to correct the social mal-adaption of an offender by removing 

him from the free society and placing him in the unnatural 

environment of the prison while at the same time, expecting 

him to integrate or re-integrate after completion of his term 

Only after such considerations the"Standard Minimum Rules for 

the Treatment of Prisoners" adopted in Geneva Conference of 

the European Consultative Group of 1952 specify:
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The regime of the institution should seek to 
minimize the differences between the life inside 
its walls and normal life outside, which tends to 
lessen the self-responsibility of the prisoners 
or the respect due to their dignity as human beings#

The treatment of prisoners ¡should emphasize, 
not the exclusion from the community but their con
tinuing part in it. 6

Professor Frank Tannenbaum, a close student of prisons, 

apparently had unnatural environment and improper treatment 

of the prisoners in his mind when he wrote in his Wall Shadows:

We must destroy the prison, root and branch.
When I speak of prison, I mean the mechanical 
structure, the instrument, the technique, the method 
under which the prison involves.7

It is surprising to find that, in spite of the facts 

stated above, some writers assert that after the completion 

of his term in prison, if the prisoner does not commit an 

offense, he should be considered as reformed. I think there 

is very little truth in this statement, A released prisoner 

might have become more cunning, more cautious and adept at 

escaping detection. Now the effect of punishment depends on 
the situation and the manner in which it is imposed. No doubt 

punishment unquestionably produces desired results in certain 

situations but generally speaking the effect is otherwise. So 

it is difficult to determine what the net effect of punishment 

is in producing deterrence, group solidarity or reformation. 

Corruption, profiteering, abuse of power, unemployment and an 

unjust social order not only embitters punishment but also 

^Standard Minimum Rules for the Treatment of Prisoners’1 
adopted in Geneva Conference of the European Consultative Group 
of 1952.

7Professor Frank Tannenbaum, Wall Shadows, Putnam, 1922.
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crushes the personality of a criminal. It seems to me that 

except in very few instances the present system of punishment 

is an entire failure and instead of reforming an individual 

makes him a confirmed enemy of society and unfortunately his 

influence sometimes extends to others. If we wish to develop 

a scientific penal treatment, compatible with the advances 

made by medical and social sciences, we shall have to change 

the concept of punishment. A criminal behaves in a typical 

way because of his peculiar circumstances and background. 

And since he finds no alternative, he has no choice. It will 

be certainly futile and unjust to punish such a person; it 

will be like punishing a person who has contracted tuber

culosis or other disease ..

We are just beginning to realize that we cannot deal 

with crime in the abstract. Unless a man does a forbidden 

act that society calls it a crime -- there cannot be a crime. 

Thus what constitutes a crime depends upon the penal code — 

a question of time and certain area. Hence, we must under

stand that we are dealing with human beings whom a particular 

society calls criminals. Different persons may commit the same 

crime but the circumstances surrounding the act may be entire

ly different and unless we study and understand those pe

culiar circumstances with reference to that particular indi

vidual, we shall never succeed in treating that individual. 

Thus it is absurd to make the punishment fit the crime. How 

ridiculous it is for the legislature to fix a sentence 

decades before for the persons unknown or unborn? A sentence 
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that may be just for one criminal might be light or severe 

for others due to their peculiar circumstances.

After all, our aim is to protect society from crimi

nals and to prevent crimes from being committed. For this 

purpose, we should approach the problem scientifically and 

rationally instead of feverishly demanding more frantic 

application of the methods which are proved to be ineffective 

and defective for decades.

As the prevention of future crime by the offender, and 

protection of society against those who violate its laws is 

the aim of penal treatment, the method of treatment must 

necessarily be selected in the light of the individual delin

quent. The immediate aim of treating the individual offender 

is the means to the more mediate aim of protecting society. 

The deterrent effects of the particular method and mode of 

treatment selected for an individual offender should be of 

secondary importance. Reformation of an offender can be ac

complished either in an institution or outside. If inside, 

the fact of incarceration, depriving one’s liberty itself 

should serve as a deterrent effect. If outside an institution, 

the deterrent effect upon others may be lessened but deterrent 

effect is not the main purpose of punishment. The possi

bilities of reforming the criminal will certainly be in

creased if he is properly treated in the free society.

As I said before, the modern penologists put great 

reliance upon the method of reforming the individual crimi

nal. They feel that a program of reform will mean a reduction 
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in crime and hence it will increase social security. It is 

also wisely thought that by imparting education and giving 

necessary training to offenders,, they can be made good 

citizens.

Penal statistics show that over 90 per cent of the 

inmates of all federal and state prisons will eventually 

return to society at the expiration of an average of from 

two to three years. Statistics also show that many of them 

will again commit crime. Whether this is due to improper 

police administration or punitive spirit of prison we 

do not exactly know. But What we do know is that our 

present penal system has failed. To reduce the rate of 

recidivism we shall have to concentrate on different meth

odes paying special attention to the individual offender. 

No doubt, there has been a gradual development in this 

field and considerable changes have been made in prisons 

and other institutions by way of classifying different type 

of offenders, giving psychological and psychiatric treatment 

in certain cases and in many other ways. As I will discuss 

later, efforts have been made though with poor results to 

rehabilitate the offenders by the technique of probation and 

parole. Here, it will not be impertinent to mention certain 

typical methods proposed or adopted in other countries.

Ferri’s Commission had substituted for the tradition

al terms of guilt and punishment the conception of ’’danger- 

ousness" and ’’sanction” for the guidance of judges in indi
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vidualizing punishment. The basic criteria of his scholarly 

project for an Italian Penal Code was "the principle of the 

dangerousness of the offender". The penal code and penal 

and correctional institutions take this principle as their 

point of departure. When one compares it with the basis of 

our criminal law as expounded by Dean Pound we must admit 

Ferri’s principle to be a step in the new direction:

Historically, our substantive criminal law is based 
upon a theory of punishing the vicious will. It 
postulates a free agent confronted with a choice 
between doing right and wrong and choosing freely 
to do wrong. It assumes that the social interest 
in the general security and in the general morals 
are to be maintained by, imposing upon him a penalty 
corresponding exactly to the gravity of his offence.8

This law stresses but one act of the offender, with

out going into the causes of that act or taking into con

sideration other acts or the personality of the actor. It 

thus treats a symptom, which means that it should be as in

effective as a doctor prescribing for a single symptom with

out bothering to find out its causes or its relation with 

other symptoms. But that to find a new penal code on 

the sole principle of the dangerousness of the offender 

which condition is to be arrived at by judicial application 

of a legislative school of ’conditions of dangerousness* and 

those of ’less dangerousness* could not succeed as it 

emphasizes a single feature although it improves upon exist-

^Roscoe Pound, Criminal Justice in America.(New York: 
Henry Holt and Co., 1929). ~



-30-

ing practice as that feature is a more or less lasting con

dition rather than an individual act.

The Mexican Criminal Code of 1929 used a similar 

ethical concept of punishment in its term ’’sanction”. Cer

tainly there are different reasons for "personal dangerous

ness" and "sanction", but nonetheless the Italian proposals 

and the Mexican Code are criminal law. And this new termi

nology suggests a definite turning away from the punitive 

to preventive aspects - which the Mexican law further 

emphasizes by substituting a council for diagnosis, advice 

and treatment, rather than employing a jury. Despite this, 

however, we still see the tendency to punish the offender. 

And it stands to reason that unless the law appeals to the 

moral personality of man, we cannot hope to achieve much in 

the field of penology.

Under the Canadian law, prisoners not eligible for 

parole come under an extra-mural system by which they receive 

work permits allowing them to work outside during the day 

and return to prison at night or similar other permits. Prior 

to World War II inmates of certain Russian and German prisons 

permitted less dangerous prisoners to spend the week-ends 

with their families. Some were permitted to work in the 

prison during the day and return home at night or even to 

work in outside establishments by day and spend the nights 

in prison. Adoption of this method solved the problem of 

sex deprivation in addition to giving the prisoners an op

portunity to keep in contact with society.



-31-

In this country efforts have been made to promote 

contacts among the prisoners and the outside world through 

entertainments, libraries, athletics, educational classes, 

and radio and television programs* Some juvenile re

formatories maintain contact with the outside world through 

the Big Brothers, the Big Sisters, and similar organizations.

Now let us see, in detail, what is done in our 

prisons eo far as the treatment of the individual is con

cerned. At present the talk is more of rehabilitation rather 

than reformation. Methods adopted are said to be socio

logical and psychological..But the important question is, 

how do these more progressive penologists rehabilitate in

mates?

They have done much towards reducing misery by 

abolishing the slop bucket, the dungeon, the lash etc. 

all designed to dehumanize the prisoner. Illiterates are 

taught to read and write; efforts are now being made to 

place inmates in prison industries with a view to teaching 

them a trade and form good work habits. Efforts are also 

being made to abolish the curse of idleness —-always a prob

lem in these overcrowded institutions. Prisoners are en

couraged to keep up their contacts with visitors, friends 

and relatives through visits and mail; less hardened con

victs are placed in minimum security institutions where they 

gradually overcome the temptation to run away and their 

character and self-control is strengthened to a certain ex

tent. Prisoners are given religious counsel, books to read 
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and mechanical and technical training that will prove useful 

when they again take their places in society. Attempts are 

also being made to classify convicts and to segregate them 

to prevent the worst from infecting the best, in some in

stances there are special programs — shop for some, school 

for others and so on. We employ inmate counselors, who 

help them with their prison-made problems — the wife who 

is running around with another man, the former business 

partner who is absconding with the assets, etc. We try to 

employ decent guards who will not abuse the inmates and 

may even, by upright example and sympathetic device, aid 

their rehabilitation.

The question now arises—does this work? It does 

not and it cannot. The toilet in the cell, the gleaming 

kitchen, the school and the shop — these are the things we 

think we would like to have if we were in prison but these 

things have nothing to do with the things that made a person 

criminal. Of course, it is desirable to teach an illiterate 

to read and write but it was not his illiteracy that brought 

him to prison, and when he goes out, whether he can read 

or not, he will return, unless we have changed the thing, 

whatever it was, that made him a criminal. It is fine to 

teach a young armed robber, the trade of tinsmith, but he 

was a robber not because he lacked a trade and unless we 

get at the thing that made him a robber he will prefer the 

robber’s trade to tinsmithery. Putting a man in a minimum

security institute may teach him the wisdom of not running 
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away from custody but whether it will prevent him from com

mitting another crime is a wholly separate and unrelated 

question.

It is also important to know from a psychological 

point of view that such type of training or other amenities 

are not so valuable to the prisoner as his priceless free

dom* In prison, he does not feel like a human being as all 

his actions are regulated like a machine. He gets certain 

amenities whether he wants them or not, and because he gets 

them without earning them through the work of his choice 

not only does he not enjoy them but often they become boring. 

Human beings are social animals; they are used to living in 

the society of their comrades. If we deprive them of this, 

then even the comforts of the best constructed prison and 

the best diet cannot compensate the loss. So the treatment 

given today in our prisons does not help either the indi

vidual or the society.

We shall have to find out the real cause as to why 

his behavior was antisocial and unlawful, and then to treat 

him according to his individual needs, Mere casual ac
quaintance with the criminal will never help. What does 

help is the thorough understanding of the criminal — his 

antecedents, his education, his associations, his attitudes 

towards his friends and society, his abilities to face life’s 

challenge, etc. Only after such knowledge, is it possible 

by experts in different fields like psychology, education, 

etc. to plan out the future program for that individual in 
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consultation with him.
Naturally, all men are different. One may need 

physical and moral training, another may need academic or 

spiritual assistance. Nor must we overlook the fact that 

in some instances even permanent custodial care may be the 

only answer.
Successful rehabilitation depends largely upon the 

prisoner’s own attitude. It is important to convince a 

criminal that the State and the public are genuinely in

terested in his welfare and that everything possible is being 

done to help him. Without creating a spirit of mutual good 

will, chances of success are rare. Social agencies and 

social workers should do their best to assist the criminals 

so that the criminals may become well equipped to take care 

of themselves and their families. We can destroy the spirit 

of revenge only by this type of cooperation, when the 

prisoner will feel that he is getting a fair deal.

Before I close the discussion on this topic, I must 

mention that today many prisoners remain idle in prisons as 

they have no work to do. Everyone of us knows the conse

quences of an idle mind. Efforts are being made to give 

sufficient work to the prisoners but there are certain diffi

culties in the way. It is argued that if trade is taught to 

the inmates who have an aptitude for that, what will happen 

to the mechanics and skilled artisans in civil society whp 

cannot find regular employment? They say that why should we 

add to the list of skilled unemployed workers? It is further 
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said that individual program based on developing vocational 

aptitudes and individual leisure time will add to the mounting 

costs of prison administration. Well, spending a few hours 

daily making license plates is not sufficient for the re

adjustment of the prisoner. Looking at it from a practical 

point of view the cost to society of reported crimes is much 

higher than any expense involved in giving prisoners necessary 

training and in keeping them employed during their incar

ceration.

But if the truth is told, certain groups and indi

viduals are inclined to deny the prisoner what they them

selves fear to lose in the face of actual or impending un

employment, They feel that When some honest citizens have 

to live on charity, how is it that we insist on giving work 

to prisoners and try to find employment for ex-prisoners? 

Well, the answer to this question is that unemployment 

frustrates all efforts at achieving social readjustment. 

Again, from an ethical view point, it can be said that what

ever responsibility of the state might be in connection with 

full employment for every citizen, it would forfeit the right 

to punish an individual in the name of equity and justice 

if it were to take an individual from society to enforced 

idleness within a prison. It is a fundamental principle, in

dependent of changing penal systems that the "prisoner, as a 

human being, has a right to work. It is immoral to refuse 

it permanently and to condemn him to a long period of idle-
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ness."9 Private interests adversely affected by prison-made 

goods have succeeded through state and federal legislation 

in restricting productive activities within prisons to state- 

used articles. n addition, in several states, there are 

statutes whereby inmate labor is restricted to certain things 

only. Dirty politics is responsible for this. If there are 

many types of trades, private interests should not be ad

versely affected as it is thought. In the interest of an 

individual inmate and consequently in the interest of so

ciety, Government should see that every prisoner has suf

ficient work to do in the prison and selfish interests do 

not interfere with this administration.

9K. Kröhne, Lehrbuch der Gefangniskunde quoted by
Max Grunhut in Penal Reformj (Oxford: The Clarenden Press, 1948).



CHAPTER IV

PROBATION

Probation is the first distinct break in the 

classical theory of criminal law and is designed to treat 

offenders as individuals rather than classes or concepts. 

Probation is an illustration of the development of a non- 

puni.tiv.e method of dealing with offenders. Probation is 

to select certain offenders, who can be assisted while at 

liberty to form correct habits and attitudes without in

flicting any punishment on the offender. This system is 

entirely different from the retributory theory of punish

ment not because it does not attempt to make the offender 

suffer but, on the contrary, it attemptstto prevent the 

offender from suffering. No doubt, we have to admit that 

probation does affect the status of the person but it is 

quite unintentional and is avoided as far as possible. Thus, 

probation should hot be considered as a form of punishment 

even though there is always some kind of supervision.

Probation is the remarkable feature of the recent 

development of criminology. Only within the life time of 

the present generation, probation has profoundly changed the 

prevailing penal system. Because the usual probation period 

is longer than an average prison term, States in which pro

bation systems function very well, there are always more 

probationers than prisoners. In an ideal probation system 
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not the nature of the offence but the nature of the offender 

should be given primary consideration and hence not only mis-' 

demenants but even felons could fruitfully be placed on pro

bation, The State of California, does use probation, though 

with great caution in dealing with felons also.

Psychologists and psychiatrists maintain that certain 

crimes are committed as a result of an impulse only and if 

such cases are properly treated from the beginning, those 

offenders might be saved from becomming chronic or hardened 

criminals. Cases of petty larceny, shoplifting and simple 

assaults fall under this category and persons involved in. 

this type of offence can be cured with their first arrest 

and saved by probation. Probation successfully works also in 

cases of simple assault where a quarrel develops into physi

cal encounter, sometimes purely family or labor disputes 

where no serious injury is inflicted on anyone. If the 

culprit is put on probation, he may never err again. But 

if lodged in jail he may become embittered and tainted with 

the stigma of •convict* and may turn out to be an enemy of 

the society.

Of course, all offenders placed on probation, will 

not get along very well, but if there is careful selection, 

they will do very little injury to society if on probation 

rather than if they were imprisoned or were dismissed with

out supervision. The main advantage of probation system is 

to enable the offender to remain in the society where he has 

an opportunity to develop his charater and talent and at the 
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same time he receives the necessary assistance in adapting 

himself to the conditions of life so that it may become 

easier to struggle against the situation which produced the 

delinquency. By such assistance, the delinquent person ■will 

feel that he is fairly treated and shall not adopt a revenge

ful attitude towards society. He should be given a chance 

to show what he is capable of doing in a favourable environ

ment after the causes of misconduct have been either simpli

fied, corrected or removed. Another advantage of the pro

bation system is that it enables the offender to continue 

the support of his family and, at the same time, to make 
restitution in certain cases. Records show that in 1931 in 

the State of Massachusetts, probationers paid $1,517,151 

towards the support of their families through the probation 

officers and $148,344 by way of reparation and restitution. 

Probations officers not only render assistance to 

their probationers, but try to modify the family conditions, 

or neighborhood situations which may have produced the delin

quency. In order to do this, they secure cooperation of 

other agencies and because their efforts are to help delin

quents, general public is ready to help. The consequences 

of these factors is prevention of further crime. Thus, not 

only the probationer is reformed under ]bhe probation system 

but the system serves the purpose of the preventive agency 

also. Probation is thus an enlightened attempt to cope with 

crime in some of its aspects.
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Of course, probation does cost money but the ex

perience in several states and the Federal penal system 

very clearly shows that the cost of construction of penal 

institutions, maintenance, salaries of personnel and in

terest on capital investment is, over a long period of time 

much greater than the cost of operating an efficient pro

bation system. In all states, figures vary but on the 

average, they spend approximately $800 a year in an in

stitution y/hile only $100 or less a year for one probation

er, National Probation and Parole Association has gathered

In addition to this low cost of probation, we should

and supplied the following comparative costs:

Institutional 
Maintainarice Costs

Cost of
Probation Suoervision

United States $865.05 $ 54.75

Idaho 547.50 125.00

Illinois 531.00 60.00

Massachusetts 716.50 54.40

New Jersey 773.99 30.54
New York 700.00 100.00

Rhode Island 566.39 42.63

also consider another economic factor as the offenders who 

have jobs, can continue their work, if they are released on 

probation.

Again, with a view that society might be protected, 

probation always assists the individual. As said before, 

probation is a preventive device. Instead of punishing an 
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individua1, for his past misconduct, probation looks to the 

future conduct of the offender.
In spite of this favorable position, some judges still 

send offenders to prison on the slightest provocation, ap

parently giving little thought to the cost tov.the taxpayers 

or the future career of that individual. We see cases, where 

the boys who have committed offences, have irritated the 

presiding judge to such an extent that, the judge without 

considering human psychology, gives him a vitriolic tongue- 

lashing and sends him to prison to think it over.
Now, as probation is a method of treating the of

fender individually, laws limiting a time or fixing the pro

bationary period in advance does not seem to be proper. 

There should be no time limit but should depend on the pro

gress and behavior of each individual. Ther4 is no need to 

say that probation should not consist in merely letting the 

offender off easy or of giving him another chance but should 

consist of taking definite steps to help him to avoid mis

conduct in the future. With this view in mind, the objective 

of probation work should be to change the attitudes of the 

probationers. We do hear the statements as "By gaining the 

confidence and friendship of the young man", "through friend

ly admonition and encouragement" and "by stimulating the 

probationer’s self-respect, ambition and thrift".

In order to modify the attitudes of a probationer one 

must keep in mind that attitudes of a person are based on
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social environment - family, neighbors, social clubs, etc. 

Now if that individual’s group relations are changed, it is 

natural that his attitudes will be modified to that effect. 

For such a change, it will be necessary to remove the pro

bationer from his former group or to insert new elements 

into those groups. Certainly, it is easier to remove him 

from the former groups but in the long run it will be advisable 

for the probationer and the society to modify the groups. In 
order to effect such modification, probation officers per-i 

sonally or through substitutes like the Big Brothers or the

Big Sisters shall have to take an active interest in that group 

or among the associates of the delinquent.

Chute has quoted from Recent Social Trends in the

United States the following methods for the purpose of 

modifying the attitudes by becoming one of their associates:
(1) Be sure, you don^t talk at the boys or eventto the 

boys. Talk with the boys ....Never use your own 
forms of speech if you can help it. Talk slang 
and be a boy. Be one of them.

(2) The best way to reach a girl is to take her to the 
theater or museum, or invite her to one’s home in 
a social way. More things are re told and con
fided and a better insight obtained than by a 
dozen reports.1

Miss Maude Miner states in Probation Work With Girls: 

The most importantwork of the probation officer, I
take it, is hot merely finding work for a probationer 
or visiting the girl in her home but it is to help 
change the point of view of that young woman so that 
she is going to look at life in a different way. 2

^Chute, Recent Social Trends in the United States, New 
York: 1933, Vol.lK '

2Maude Miner, Probation Work With Girls, National Pro- 
bational Association Proceedings, 1916. ~ ~~
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Now let me examine, some of the objections raised 

against the probation system:
(1) It has been said that due to corruptive administra

tion, certain crimes are '’fixed1' arid consequently criminals 

are encouraged in their criminal activities. Of course, 

there is some corruption in the administration and cases are 

fixed, but this undesirable practice is luckily not widespread 

because if the offender has influence or money and is dealing 

with corrupt officers, the case is fixed without any publicity 

and before it reaches the court. Generally, it is at these 

earlier stages that majority of cases are fixed.
(2) It is further said that because of probation, 

average penalty of crime is decreased and consequently the 

crime rate is increased. In fact, this objection is based on 

the classical theory of crime and as I have discussed in the 

first chapter, it has no strength.
(3) The desire for revenge is not satisfied under 

probation system and hence the victim or his friends see no 

point in prosecuting the offender. Prof. Albert Kocourek in 

his article "'An Unconsidered Element in the Probation of First 

Offenders" Journal of Criminal Law and Criminol. May 1915. 

advances that argument as follows:

Support for prosecution must ordinarily be secured 
from the injured party and this support is given 
because of the desire for revenge. As probation in
creases, the number of injured persons who will be 
willing to go to the trouble of prosecuting offenders 
will decrease because they will secure so little sat
isfaction from it. Though restitution may be made 
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by probationers, this does not serve as a sufficient 
incentive to the injured party, since civil process is a much more certain means of securing restitution.3

Generally speaking however, the purpose of prose

cution is not to take revenge but to prevent crime. In some 

cases, we find that injured persons discourage prosecution 

as they feel that under present penal system by conviction 

and imprisonment they will make him a hardened and confirmed 

criminal. If such persons are assured that the state will 

assist the offenders through understanding and solution of 

their problems, they will not hesitate to institute pro

ceedings. Even assuming that revenge is the motive for pro

secution, the probation system still has certain advantages. 

Probation is a substitute for dismissal without oversight and 

for imprisonment. Under this system there is always more 

satisfaction than dismissal. Again, the victim does not know 

in advance that the offender will be sentenced to prison or 

placed on probati'onij and should he be placed on probation his 

desire for revenge is still satisfied to some extent since 

the purpose may be similar to showing up the offender in 

public. If we examine the history we will find that the amount 

of injury inflicted in order to satisfy the desire for revenge 

has varied from time to time. Centuries ago, only the death 

sentence satisfied this desire for revenge^ While today im

prisonment is sufficient. In the near future, mere prose

cution may serve that purpose.

■^Albert Kocourek, "An Unconsidered Element in the 
Probation of First Offenders", Journal of Criminal Law and 
Criminol, May 1915.
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(4) Lastly, it is argued that probation puts the 

offender in the same environment which made him a criminal 

and there is no possibility of changing his conduct. This 

argument appears to have some foundation as it is a fact that 

the probationer is generally permitted to remain in the same 

environment which produced him. The probation officer however, 

tries to change his attitude towards his friends and rela

tives. Since it is impossible to put the whole neighborhood 

under probation, efforts are being made to change the neigh

borhood.

For the successful probation system, I offer the 

following suggestions:
(1) The task of supervising probation being of ut

most importance as well as exacting, probation officers 

cannot, under ordinary circumstances, be expected to investi

gate, supervise and keep records of an unlimited number of 

probationers. Supervisory work should not merely consist 

of occassional reporting of the probationer or his name check 

but should include frequent visits to the family and a study 

of the individual’s behavior. Such supervision is possible 

only if limited number of probationers — say fifty in 

densely populated areas or less than fifty in rural areas 

or if additional work other than supervision is entrusted 

to one probation officer. If offenders do not require super

vision they should not be placed on probation in the first 

place. If they do, number under the supervision of one 

probation officer should be restricted to have real ef
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fective supervision. One reason why the present probation 

system is not too efficient and mere perfunctory treatment 

is given, is due to the lack of competent probation officers.
(2) The law fixes the maximum probation period, 

usually equivalent to the maximum period of imprisonment. 

It will be desirable if there is no fixed maximum but ab

solutely indeterminate probation. Some individuals behave 

very well while under supervision but the moment it is 

withdrawn, they fall back into their old ways.

Mary E. Richmond in Social Diagnosis gives the 

following illustration as proof:

A man who was a good workman, married, and with 
several children, was repeatedly involved in dis
honest transactions. He was placed on probation 
for a year. After a few months of temporary jobs, 
his probation officer got him steady work. From 
then on he improved, receiving an advance in wages 
and the promise of a foremanship. To the delight 
of his wife, his interest in his children awakened. 
The man himself said he owed all to the probation 
officer, who as he observed, was wonderful in his 
understanding of men. Unfortunately for this fellow, 
the probation term ended. At last accounts he had 
disappeared, leaving his children to be supported 
by charity. While under the supervision of a man 
of good standards this man could keep straight, 
without that brake he went to pieces,4

4Mary E. Richmond, Social Diagnosis. (New York: Russell 
Sage Foundation, 1917).

Thus indeterminate probation might well prove practical. 

The period of supervision should be decided after the treat

ment starts on the basis of the individual’s progress and 

behavior.
(3) Thorough investigations should be made before 
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the probation begins. The offender should be examined by 

a psychologist, psychiatrist and physician and reports should 

be made. Complete information regarding his behavior, his 

educational and family background, his industrial career, etc. 

should be secured. All these are essential in finding the 

probable causes of crime. On these findings and on personal 

interviews, a tentative plan of treatment should be worked 

out. This plan should be modified whenever necessary.

(4) Psychological and mental hygiene can contribute 

much to the probation system. Social work and adult éducation 

can also play an important role. For this purpose we should 

have trained probation officers. Today, there are too few of 

these. The others have so heavy a work load that they are

in no position to do proper justice to each case. This is 

why the ideal of individualization has failed.
(5) More research should be done in this field and 

more time should be alloted to probation work in schools and 

universities.



CHAPTER V
PAROLE

Parole is the counterpart to probation; both combine 

suspension of punishment with personal supervision. Parole 

is a system of non-institutional supervision over a convict 

who is released from a penal or reformatory institution 

after serving part of his sentence. A convict released under 

certain conditions is kept under the supervision of the 

agency approved by the state. Thus parole always presupposes 

the sentence imposed by the court and partially served.Jf, 

however, there is no supervision following conditional 

release there cannot be parole.

It is believed that after an inmate has served part 

of his sentence, no useful purpose is achieved by continued 

imprisonment. It is also believed that his readjustment to 

society during the remainder of the original sentence can 

efficiently be effected under supervision of an experienced 

parole officer. It is very important for the parole ad

ministration to see that they do not associate parole with 

leniency. Sentiments should not have any place in release 

of the prisoner but today in many cases parole boards have 

been too lenient in granting parole. Parole if properly 

administered, guarantees to the society that the released 

convict will eventually become a law abiding citizen. Parole 

can be said to be the bulwark of a progressive penology. Un

less we find a more practical substitute for imprisonment it 

-48-
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is important that the parole technique be improved and ex

tended.

The important question is, should a prisoner be re

leased without supervision? It is said that if a prisoner is 

released it should only be under adequate supervision. No 

doubt, some criminals have objected to the parole system. 

Following is the reaction of the criminal on our present 

parole system:
The criminal does not feel that he has been treated 

unjustly if he is forced to pay the penalty for his 
crime, but when he gets ou:t of prison he wants to re
gard it as finished. Parole means that the state 
still regards him with suspicion, keeps snooping around, 
and is unwilling to give him a fair chance to get 
along as an ordinary individual. Consequently, it has 
a bad effect psychologically upon the prisoner who is 
paroled.^

Actually this is not the case. The psychological 

effects of prison life do not end with the term itself. Un

fortunately, an inmate while in prison develops the tendency 

to illusions, weakens his ability to concentrate and loses 

his will power to some extent. All these factors create a 

serious handicap upon his discharge especially when the so

ciety has tendencies to look at the ex-prisoner with certain 

prejudices. Released prisoners have said that the day of 

their release for which they looked forward to so eagerly, 

becomes a crisis. In prison they have no responsibility but 

the moment they come out they find unexpected obstacles, new 

fears, new hesitations. The following words of an ex-prison-

Iprof. E.D. Sutherland, Principles of CrimionloqvT 
(Philadelphia: J.B. Lippincott Co., 1939).
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er expresses the feelings of anxiety and inferiority in 

anticipation of the stormy weather awaiting him outside the 

prison walls. "In a very real sense, punishment begins 

only when a man enters the world again and joins in the 

struggle for a living.”2

Thus,facing the realities of life, comes as a shock.

In such circumstances, parole aids the inmate and better 

protects the society. The parole officer aids the parolee 

in his readjustment to society. During this difficult tran

sition period from prison to normal civil life, he is given 

friendly assistance. A prisoner discharged without super

vision is more of a risk to public security than one re

leased with a definite plan under supervision. The success 

of the parole system depends upon proper supervision. This 

does not mean that the parole officer should be like a 

policeman. Rather he should be a friend in need, always ready 

to assist and advise. He must understand the difficulties and 

problems of the particular individual. Again, regardless 

of the sympathy elicited by the parole officer, the parolee^ 

success depends largely on his own initiative and ability.

For ;this purpose, we should have intelligent and well trained 

supervisors; each supervisor should limit supervision over 

5Q to 75 parolees depending upon transportation facilities, 

areas allotted to the parole officer and similar other cir

cumstances.

2R. Harvey, Prison From Within. (London: G.Allen and
Unwin Ltd., 1937j. F



-51-

Before a prisoner is released on parole, two condi

tions are essential:
(1) The prisoner must not have a detainer against him. 

The reason being partly out of courtsey to the jurisdiction 

that wants him for another crime and partly because it is 

thought that parole will not succeed if the prisoner faces 

another trial or is sent to another prison immediately.

This unsolved and knotty problem involves approximately 20 

per cent of the total convicts. Serious from the standpoint 

of both prison administrators and parole board, it is re

cognized that effective rehabilitation cannot be effected if 

a prisoner knows that he has to go to another prison once 

again on his release. Serious consideration is given to 

solve this difficulty but so far no satisfactory solution 

has been arrived. It is suggested that interstate compacts 

on this subject and recriprocal relations between state where
by all claimants to a convicted criminal ( in one jurisdiction) 

should waive their detainers under certain conditions. It is 

also proposed that this matter should be handed over to the 

Interstate Commission for necessary study.
(2) Another pre-requirement for parole is the guaran

tee of employment. It seems that this should not be made a 

condition for the following reasonss
(a) Many guaranteed employments are fictitious. 

Some prisoners manage somehow to secure this type of guar

antee while others are handicapped in having noone who will 

vouch for them.
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(b) Prisoners, who have reached the point when they 

are best prepared to go out are detained in prison be

cause there are no jobs available for them. In December 

1933, newspapers reported that one hundred men were re

fused parole in the Eastern Penitentiary of Pennsylvania 

because they had no guarantee of employment.
(c) Under parole rules, the employer is notified

of the convict’s prison record and it is quite possible 

that the employer may exploit the parolee for his own 

benefit.
(d) It is one of the duties of the parole officer 

to find employment for the inmate and hence he has to 

spend so much time for : this purposes

Eleanor T. Glueck reported that 60 percent of the 

parolees studied by him held their first jobs for one month 

or less. As stated above, the reasons for this are: either 

the job was fictitious or the employer tried to exploit the 

man or the parolee wanted to get a reference behind him so 

that he can go to another position where another employer 

does not know of his criminal record. It is quite possible that 

the parole system can be made effective and efficient. This 

calls for additional funds but statistics show.that parole 

costs but one-third of institutional treatment. The ggneral 

feeling today is that there is nothing wrong with the parole 

system as such, but what some object to is its administra

tive aspect. We hear of cases where parolees are returned 

to prison and this shows good supervision. However, this is 
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not the only purpose of parole and hence we must have more 

competent parole officers to make the system a complete 

success.
Now let us see as to who should be selected for parole 

and when. As I said before, it is not advisable to release 

a prisoner without any supervision, and since 95; per cent of the 

prisoners are eventually released^ vtëhait is important is the 

proper selection as to who should be paroled first. General

ly, speaking, a prisoner is entitled to apply for parole after 

the expiration of his minimum sentence. In the states where 

’’good time” laws prevail, a prisoner can apply for parole 

at any time after the minimum sentence less the good time. 

These legal requirements often complicate matters because 

many prisoners are ready for parole long before the minimum 

sentence is served. The Committee on Standards and Pro

cedures in Parole Seièction of the National Parole Confer

ence in 1939 recommended:

It should be possible for board to give considera
tion to parole relatively early in the course of a 
prisoner*s sentence. Arbitrary restrictions which 
limit discretion to the last few months of a sen
tence often prevent selection of the most favor
able -time for parole and provide too brief a 
period of supervision after release. 3

Fortunately, some states recognize eligibility for 

parole any time after imprisonment and it is up to the 

parole board to decide as to who is ready for parole. It 

is said that unless there are good and sufficient reasons,

^The Committee on Standards and Procedures in Parole 
Selection of the National Parole Conference in 1939. 
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application for parole should not be denied as the denial may 

break the convict’s spirit or embitter him against society 

which is not desirable either for that individual or for 

society.

I have contended throughout this thesis that today’s 

prisons are poor institutions either for reformation or re

habilitation. But so far as we cannot offer a better sub

stitute, we should aim to keep the offender in prison for the 

shortest possible period and release him at the earliest. 

One thing that prison authorities can contribute to the im

provement of the parole system is to help in finding the 

exact psychological moment when the prisoner should be ad

mitted to parole. When he exhibits those characteristics 

which show his sincere interest in becoming a lawful and 

helpful citizen, he should be immediately released on parole 

so as to make him valuable asset to the society. It is of 

paramount importance that there should be a conscientious 

preparation before a prisoner is released on parole. If 

there is well trained staff composed of experienced social 

workers, psychiatrists, psychologists etc., preparation for 

parole should begin immediately after the offender enters 

an institution. Reports from such specialists and the re

sult of their interviews with prisoners and members of his 

family should be considered as a part of the preparation for 

parole. Helpful and sympathetic programs will not only 

develop the potential assets of the individual but will also 
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protect society. Such individualized program along with the 

responsibilities of that individual should be carefully out

lined and wherever possible should be discussed with the 

prisoner. In some states, prisoners, through discussions and 

guidance programs, are informed what their responsibilities 

are and how helpful they can be to society after their re

lease. Without such careful preparation, prisoners are often 

put in awkward positions and are unable to face free and 

normal society.

Dr. Norman Fenton, chief of the Classification Bureau 

of the Dept, of Corrections for California, thus pointed out 

the importance of psychologically preparing the man for 

release:

The prison has institutionalized him; so he must be 
de-institutionalized. Furthermore, the potential 
parolee must be prepared to accept direction out
side the prison from the hands of an official in 
the community. This transition is sometimes hard 
to make.

^Dr. Norman Fenton, "The Psychological Preparation of 
Inmates for Release”, Prison World. Nov.Dec. 1949.

•fU&“



CHAPTER VI

CONCLUSION

For a successful penal system, it seems that the 

program suggested here for the individualized treatment 

should be put into practice as soon as possible. Of course, 

for this purpose, we shall have to make certain drastic 

changes in the prevailing system which calls for additional 

funds. But we have no alternative if we look to the future 

stability and security of society. This, in my opinion, 

seems to be the proper method until some penologist finds 

a better one for individualized treatment. So far as the 

expense is concerned, investment in individualized treatment 

will be cheaper in the long run in comparison to the cost 

which we pay for crime today,
(1) It will be quite economical and practical if 

probation and parole are coordinated into the present penal 

system. Such coordination would mean that if a man who has 

been on probation before, should go to prison, the probation 

officer’s experience should be at the disposal of prison 

authorities and the parole board thus providing the founda

tion for an individualized treatment program. Similarly, 

at the time of considering the prisoner’s parole, insti

tutional progress reports and former probation experiences 

should be accessible to the parole board.

Practical experience has confirmed the need for such
-56-
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coordination arid there are good reasons even for amalgama

tion of parole and probation. The technique of probation and 

parole supervision is essentially the same. The English 

Probation Rules of 1926 and 1930 prescribe that the probation 

officer shall ’’advise, assist and befriend the probationer." 

In similar terms the Wickersham Report characterizes parole 

supervision as a "continuous process of helpfulness, guidance, 

and friendly assistance". Both services require the same 

type of social worker.
Probation and Parole both involve (1) investigation 

into the social background and history of convicted person, 

and (2) supervisory contacts with such persons. Thus the 

field work of probation and parole officers is quite similar 

and much could be achieved for individualized treatment by 

coordination or amalgamation of these two systems under a 

centralized probation-parole agency.
(2) It is too much to expect of a judge that he not 

only decide whether a person is guilty, but that he also 

prescribe the type of the treatment. Our judges today are 

overburdened with work, cannot give consideration to the 

causes of criminal behavior and are not equipped to prescribe 

treatment. Trained judges on the rules of evidence should 

have the function only of deciding whether or not the 

defendant is guilty. The sentencing function should be 

separated, and a board composed of persons trained in the 
fields of sociology, psychology, psychiatry, and/or educa

tion should decide on the type of treatment. For this pur
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pose, special treatment boards composed of persons with such 

varied experience should be created in each judicial district 

or economic unit in addition to the trial courts.
(3) A clearing house consisting of competent and ex

perienced officers should form an integral part of the board*s 

equipment. Before the Board discusses a case it should secure 

the developmental history, social background, assets and 

liabilities of the individual offender, A thorough know

ledge of the background of the individual is valuable for

the purpose of estimating the causes of his crime in addition 

to deciding the proper plans for his rehabilitation. After 

collecting such information, a tentative program for each 

individual should be carefully planned. From time to time, 

wardens, heads of schools, or workshops, etc., should submit 

their reports to the sentencing board, and, after taking 

these into consideration necessary changes should be 

made.
(4) For the purpose of the above:

(a) It will be necessary to know the limitations of 

an individual offender’s mental organization after securing

a complete report of his childhood history and comparing it 

with his present equipment. In addition, we shall have to 

find out his physical capacity after a thorough medical 

examination. Such limitations will assist in planning his 

treatment.
(b) Every one of us has certain conflict problems.
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Often it becomes easy to understand the conduct and behavior 

of an individual if we understand them. Without such know

ledge, not only it will take a long time to understand his 

actions but often they may appear unreasonable or strange. 

So a detailed inventory of such conflicting problems is 

both useful and necessary.
In one of our penal instititutions an Italian prison

er was a great nuisance as he was often causing disturbances, 

getting into fights, being irritable and disobedient. Dis

ciplinary actions were of no avail. An attempt to under

stand his problem was then made. When he said, "All the 

time I am at home", it was found that he loved his children 

so much that all the time he was thinking how he could make 

them happy. As a result of this, he was neither able to 

do the work entrusted to him nor to concentrate on anything. 

It was suggested that he be kept busy with making toys for 

his children for Christmas, For several weeks he worked 

peacefully in the prison workhouse never causing any trouble 

as he contemplated the pleasure his children would get from 

the toys he was preparing for them.
(c) It is also essential that data concerning the 

typical attitudes of an individual should go into his case 

history. An individual’s attitude towards society, superiors, 

friends,family membdrs, etc. should be carefully studied. 

Such attitudes will be the usual disposition or slant to

wards general modes of response rather than specific acts of 

response. Institutional officials must be held responsible 
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for such data; and such mental attitudes of a criminal are 

of vital importance in deciding the kind of treatment he 

should have.
(d) Psychologists say that every thought tends 

towards reality unless something extraordinary comes in 

the way. If we can discover the beloved ideas of the per

son, not only shall we be in a position to gain insight 

into what he likes but shall be abl& to obtain clues as 

to how we can change him by exposure to more desirable 

ideas. Thus ideas can be used as powerful weapons and it 

will be one of the important functions to know the parti

cular ideas of an individual. A trained person in this 

field should endeaver to know that individual’s life 

ambitions, hrs ideas about women, leaderSi;: and certain other 

systems of his thinking.
(5) Prison officers must have a firm conviction 

in their minds that prisoners are capable of being reformed. 

If they have doubts about such reformation, their efforts 

to change them cannot be sincere and, consequently, in all 

probability, they will not succeed. Regarding their methods 

of treatment towards criminals, Z, R. Brockway in Fifty 

Years of Prison Service writes:

In prison administration, moral forces should 
be relied upon, with as little admixture of physical 
force as possible and organized persuation be made 
to take the place of coercive restrain, the object 
being to make upright and industrious freeman rather 
than orderly and obedient prisoners; moral training 
alone will make them good citizens. For this the 
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living soul must be won.-*-

Whether an individual is within an institution or 

outside, in order to reform him, it is absolutely necessary 

that we should gain his good will. If his mind is in a 

state of hostility, it is certainly impossible to make any 

reformation. Thus, it is necessary that the proposed plan 

is desired by the individual. Unless and until the indi

vidual offender is convinced that the new mode of life it

self is better than the mode he had adopted so far, the 

proposed plan cannot succeed and all the efforts to reform 

or rehabilitate that individual will fail. It may be an 

obvious fact that regular and hard work in a factory is 

better - a more social form of life than stealing; but 

it may be very strenuous task to impress that fact upon the 

thief. However, unless this is done, individualized treat

ment cannot succeed.

^Z. R. Brockway, Fifty Years of Prison Service. New York: 
Charities Publication Committee, 1912.
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