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INTRODUCTION

The various executive departments of the Government 

acquire vast amounts of information pertinent to their 

functions while conducting their every day affairs. The 

great bulk of this information is of such a nature that it 

can be disclosed and made available to the public without 

any trouble. But, sometimes, the information is of such a 

nature that in the view of the Government, it cannot be 

disclosed without injury to the public interest. In the 

present study, we are concerned only with this latter type 

of informâtion, which presents great problems when it is 

needed by a private litigant in the course of an adjudication.

On the one hand, since the executive department of the

Government has been entrusted with the responsibility of 

carrying the affairs of state, it is desirable to maintain 

secrecy in regard to such information, the disclosure of which 

would be injurious to the public interest. But, on the other 

hand, under the systems of administration of justice in the 

United States of America, India and Australia, the root principle 

of jurisprudence is that in the interests of the public, any 

evidence which may aid in the assessment of the rights of the 

parties to a law suit, be made available, and the Courts under 

these systems are entitled to and may compel the production of 

all relevant evidence by any person who is in possession thereof,
1

under the penalty of contempt of Court. The basic conflict

1
The fundamental maxim that the public (in the words sanctioned 
by Lord Hardwicke) has a right to every man's evidence has 
long been recognized in our system of administration of justice,
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between these two public interests arises when an effort to 
gain access to the desired portion of information by a private 

litigant, for use in judicial proceedings, is resisted by an 

executive department of the Government which considered the 

information not susceptible to disclosure on the ground that 

the disclosure would interfere with the effective administi’ation 

of the department or otherwise be contrary to the public 

interest. This situation raises a very important legal problem 

which calls for a decision to adjust these two conflicting 

public interests. Such adjustment has been made within the 

frame work of the law of evidentiary privileges of non-disclo

sure . When it is determined that the need for secrecy should 

prevail, the information is said to be privileged and the court 

will accord immunity from disclosure of such information in the 

form of a Government or an executive privilege. This is the 

essence of the present study. -

see in 8 Wigmore on Evidence (3d ed. 1940) section 2192: 
Professor Wigmore's statement to this regard is very 
impressive. He stated:

"When the course of justice requires the investigation 
of truth, no man has any knowledge that is rightly private. 
All that society can fairly be expected to concede is that 
it will not exact this knowledge when necessity does not 
demand it, or when the benefit gained by exacting it would 
in general be less valuable than the disadvantage caused; 
and the various privileges are merely attempts to define 
the situations in which, by experience, the exaction would 
be unnecessary or disadvantageous. The duty runs on through
out and does not abate; it is merely sometimes not insisted 
upon.

"On the other hand, if this duty exists for the indi
vidual, to society, so also he may fairly demand that society, 
so far as the exaction of it is concerned, shall make the 
duty as little onerous as possible. He may demand that the 
compulsion be relaxed so far as it is not Indispensable for 
the ascertainment of truth."
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This basic conflict between the interests of Government 

and private parties has been accentuated by the increased 

Governmental activities due to the rapid industrialization in 

the countries considered in this study. Thus, this problem 

of Government privileges warrants immediate attention and calls 

for a detailed study of all aspects of it.

Time and space do not permit a detailed study of all 

aspects of this problem in the present study. This is parti

cularly true since the study is to be made on the comparative 

basis. The present study is very limited and narrow in its 

scope. It deals only with the problem of claims of privilege 

by the Government in civil adjudications when the Government is 

a party, in the United States of America, India and Australia. 

Th<‘ ^ules when Government is not a party-litigant and the rules 

of *nal cases are relevant only by analogy. The rules as 

to the administrative agencies, when discussed, are only colla

teral to the main theme. In order to search for the exact 

nature and extent of these privileges as well as the trend of 

the courts in this area, references have often been made to the 

extensive practice of the English courts and occasionally to 

the practice of the Canadian courts.

For convenience, this study is divided into two parts. 

Part I deals with the basis of the Government privilege-either 

constitutional, statutory or common law; and Part II deals 

with the question of the determination of the privileged 

character of the information-either by the Government or by the 

Court, followed by the question of inspection of the information 



by the Court in the event that it is for the Court to deter

mine the privileged character of the information.

The problems relating to the procedure to be followed in 

ascertaining a claim of privilege and the sanctions which may 

be imposed as a consequence of disobeying the Court's order for 

production, which are rarely presented in the Court, are not 

discussed in detail. And, as stated above, due to the limited 

scope of this study, a number of interrelated problems are not 

discussed in detail, such as, the general scope of discovery, 

interrogatories and other pre-trial methods of disclosure; the 

power of the courts to compel Government executive and adminis

trative officers to act; the amenability of the State to suit; 

and perhaps.needless to add, the rights of the Government to 

refuse disclosure to the press or to the Legislative body - the 

Congress or the Parliament.

The words "Government" and "Executive" have been used 

interchangeably in this study to mean only the executive de

partment of the Government.

A bibliography of the cases discussed and referred to is

provided at the end of this study.



PART I

BASIS OF GOVERNMENTAL CLAIM OF PRIVILEGE

Neither the American, Indian nor the Australian 

constitution provides specifically for Government privilege 

to withhold any information from the Court. Generally and 

largely the matter is regulated by statutes in the United States, 

India ai.u Australia. Besides the statutes, in the United States 

and Australia, on many occasions the Governments have based their 

claims of privilege on common-law and the Courts have recognized 

their claims which are very well known as common law evidentiary 

privileges.

Thus, the basis of Governmental claim of privilege will 

either be constitutional, statutory or common-law. For conven

ience, this topic is discussed under two headings: (A) Constitu

tional or Statutory privileges and (B) Common law or Evidentiary 

privileges.

A. Constitutional or Statutory Privileges:

As the privileges under constitution or statutes differ 

greatly from country to country, the comparison between them would 

not be very possible, and, as such, the discussion of this subject 

is preferred country-wise.

I. The Position in the United States:

In the United States, it has occasionally been 

claimed that there is an inherent executive power, protected in 

the constitutional system of powers to withhold information from 
Court "in. the public interest"^ and it has also been urged that 

by virtue of the separation of powers doctrine, the executive's

1
United States v. Reynolds, 34-5 U.S.l, 6 (1953).
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departments have such inherent right under an "executive 

privilege . No case has yet been found where Court in the 

United States has ever compelled the Chief Executive or 

Heads of the executive departments to furnish information in 

judicial proceeding where such information, in their view, 

be withheld for public interests But in the United States, 

besides Common law evidentiary privileges the usual bas’is of 

the Governmental claim of privilege is statutory.

In the furtherance of the public interest and in the 

efficient administration of executive departments, the various 

legislatives have enacted series of specific statutes upward 

of 60 in number to control the production and disclosure of 

evidentiary matters over a wide variety of subjects and impose
4varying degrees of secrecy.

2
Bishop, "The Executive's Right of Privacy: An Unresolved 
Constitutional Question", 6o Yale L.J. 477 TFeb. 1957): 
a good treatment of the problem of the constitutional power 
of the executive to withhold information from the legislature, 
and constitutional as well as statutory power of the executive 
to withhold information from the Courts in civil and criminal 
cases.

3
But see Thompson v. German Valley R. R., 22 N.J. Eq. Ill 
(Ch. 1871) and Appeal of Hartranft, 85 Pa. 433 (1877) the only 
two earlier decisions Folding that the separation of powers 
doctrine barred an order to compel Governor to disclose infor
mation in his possession.

On this subject see House of Representatives Report No.2947, 
84th Congress, 2nd Session, p.86 (1956), and for slightly diffe
rent views of Professor Wigmore, see 8 Wigmore on Evidence (3rd 
Ed. 1940) Ss. 2369 and 2370 where he has expressed that the 
exemption applies only to the requirement of attendance at 
judicial proceedings, and does not apply to the furnishing of 
information.

For constitutional Power of the Executive to withhold 
information from Congress (or Court) see William P. Rogers 
(Attorney General of U.S.A.): "The Papers of the Executive 
Branch, 44 American Bar Association Journal 941 (1958).

4
For a comprehensive survey of these statutes see Harold L.Cross,
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These statutes fall into five categories: the first 

relating to information affecting national security; the 

second group relates to confidential information acquired 

from private persons under compulsion of law, such as income- 

tax returns, trade secrets, census information, and a host of 

others; third, information acquired from persons who avail 

themselves of benefits, or services offered by the Government, 

such as Veterans' Bureau files, postal savings deposits;

fourth, information of such a nature that premature disclosure 

would give unfair advantage to some recipients, for example, 

crop reports, plans which might affect the value of securities, 

and so forth; and fifth, a volume of other information not
5 readily to be grouped in classes.

Besides the statutes above mentioned, the most important 

statute under which claims of privilege have been often asserted 

by officials of executive department and privilege is often 

discussed but which does not involve real Government privilege 

is the so called "Housekeeping" statute, Revised Statute sec.161
• 6

(5 United States Code, sec.22), which reads as follows:

"The head of each department is authorized to prescribe 
.regulations, not inconsistent with law for the Government 
of his department, the conduct of its officers and clerks, 
the distribution and performance of its business, and the 
custody, use and preservation of the records, papers and 
property appertaining to it."

5

"The People1s Right to know, Legal Access to Public Records
■ and Proceedings“, Columbia University Press, (1953) PP•231-236. 
See also 8 Wigmore on Evidence (3rd Ed.1940) s.2377. See also 
Note 20 at p.99-

Cases construing these statutes are collected in Note 165 AL.R. 
1302 (1946).

6



Pursuant to the authority granted by this section, the 

heads of the various executive departments have issued orders 

or regulations forbidding subordinates to deliver departmental
7 records even when a Court order demands production. Among

these departmental regulations, Order No.3229 of the Depart

ment of Justice is typical. It reads as:

"Pursuant to the authority vested in me by R.S. § 161 
.(U.S. Code, Title 5, g 22), it is hereby ordered: 
'All official files, documents, records and information 
.in the offices of the Department of Justice, .including 
the several offices of United States Attorneys,. Federal 
Bureau of Investigation, United States Marshals, and 
Federal Penal and Correctional institutions or in the 
custody or control of any officer or employee of the 
Department of Justice, are to be regarded as confiden
tial. No officer or employee may permit the disclosure 
or use of the same for any purpose other than performance 
of his official duties, except in the discretion of the 
Attorney General, the Assistant to the Attorney General 
or an Assistant Attorney General action for him. When
ever a subpoena duces tecum is served to produce any 
such files, documents, records or information, the officer 
or employee on whom such subpoena is served, unless 
otherwise expressly directed by the Attorney General, will 
appear in Court in answer thereto and respectfully decline 
to produce the records specified therein on the ground 
that the disclosure of such records is prohibited by this 
regulation.1 * * * * * 7 8"

1789, authorised the heads of newly established agencies of
the Government "to have the custody and charge of all records,
books and papers" pertaining to their official duties, then 
in possesion of others. See e.g., 1 STAT. 28 (1789).
Another series authorised department heads to make all necessary
regulations for the Government and management of their agencies.
See e.g. 16 STAT. 163 (1870).

7
e.g. 29 C.F.R. s.29 (supp.1955., Department of Labor); 31 C.F.R. 
s.1.3 (1949> Department of Treasury); Air Force Regulations 
No. 62-7 (5)(b) • See also Harold L. Cross, op. cit. , pp.237 to 
247-

8
See 40 Opinions, Attorney General 45, 49 (1940).

The Government has many times contended that the provisions 

of this section create a blanket immunity for all such documents, 
8 

subject ofaly to the discretion of the head of the department, 
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but it has been rejected many times by the Courts? The 

Government has repeatedly claimed a statutory immunity from
10

the discovery rules by virtue of this section, and it argued 

that the section constituted congressional recognition of the
1 -1executive privilege. The United States Supreme Court in 

only two decisions (discussed infra) has held that, under 

this statute such regulations may be relied upon by subordinates 

in withholding public records in their possession from disclosure 

in judicial proceedings. The Supreme Court has never ruled

9
See United States v. Schneiderman, 106 F. Supp. 731 (S.D.Cal. 
1952); United States v. Andolschek, 142 Fed. 2d. 503 (2d 
cir. 1944); United States v. Cotton Valley Operator1s 
Committee, 9 F.R.D. 719 (W.D. J»a., 1949) . aff’d by an equally 
divided Court, 339, U.S. 940 (1950); United States v. Schine 
Chain Theatres, 4 F.R.D. 108 (W.D.N.Y., 1944).

See United States v. Kohler, 9 F.R.D. 289 (E.D.pa.1949); 
O'Neill v. United States, 79 F. Supp.827 (E.D.Pa.1948); 
Wunderly v. United States, 8 F.R.D. 356 (E.D.Pa.1948); 
Zimmerman v. Poindexter, 74 F. Supp.933 (Hawaii 1947); 
United States v. Schine Chain Theatres, 4 F.R.D.108 
(W.D.N.Y. 1944) Walling v. Comet Carriers, 3 F.R.D. 442 
(S.D.N.Y. 1944) .

The various authorities relied on by the Federal Departments 
and Agencies have been analyzed and classified on the basis 
of replies to a questionnaire sent to all the Departments and 
Agencies by the “Government Information Sub-committee of the 
committee on Government Operations," House of Representatives, 
Report No.2947. 84th Congress, 2d. Session, Ex.Ill at p.281 
(1956)•

11
See Brief of the United States, statement as to jurisdiction, 
p.6, United States v. Cotton Valley Operators Committee, 339 
U.S. 940 (1950).------------------------------------------------------

For a discussion of the relation of title 5, United States 
Code, section 22 to the Federal discovery rule, see Note, 
58 Yale L.J. 993 (1949).
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whether the head of a department can withhold information or 

records under this statute.

It is now settled from the following cases, that 5 United 

States Code, sec.22 is constitutional, which authorises the 

head of an executive department to instruct his subordinates to 

withhold official information and valid regulations prescribed
13 thereunder have the force of law and as such binding on the Courts.

In the leading case Boske v. Coming ore , the Commonwealth

of Kentucky had proceeded in a tax matter against a whisky 

producer. On the application of the state, the local United 

States collector of internal revenue was ordered to produce 

reports filed with him by the defendant in the suit. (The United 

States Government was not a party to the suit.) The Federal 

official refused to disclose those records, relying upon the 

12
This section applies to ten Executive Departments only. It 
does not apply to Administrative agencies of the federal 
government, which are subject of 5 United States Code, Ss.1001- 
1011 (Administrative Procedure Act of 1946).

13
Where Government has been a party, a few Courts have recognized 
and applied the privilege under these regulations: see 
Fisherman's Fund Indemnity Co. v. United States, 103 F.Supp.915 
(N.D.Fla.l952TF~United States v. Shubert, 11 F.R.D. 528 (S.D.N.Y. 
1951)■ Some Courts have recognized such regulations and exis
tence of privilege but have refused to grant it either on the 
ground that it is applicable only to departmental files and 
does not protect information obtainable by deposition, see 
Fleming v. Bernardi, 4 F.R.D. 270 (N.D. Ohio 1941) or on the 
ground that such privilege has been waived by statutes permit
ting suits against the Government, see. Reynolds v. United 
States, 192 F. 2d 987 (3rd cir.l951)j rev'd. on other grounds 
345- U.S.l (1953) discussed infra; 0'Weill v. United States, 
79 F.Supp.827(E.D.Pa.l948). Some cases have refused to apply 
the privilege because the Government is a party, see Durkin v. 
Pet Milk Co. 14 F.R.D. 385 (W.D.Ark.1953) or even because it 
has an interest in litigation between private individuals, see 
Zimmerman v. Poindexter, 74 F.Supp. 933 (Hawaii, 1947)'

14
177 U.S. 459 (1900).
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rules promulgated by the Commissioner of Internal Revenue and 

approved by the Secretary of the Treasury who, in turn, relied 

for his authority to promulgate such rules on title 5, United 

States Code, section 22. The United States Supreme Court held 

that (1) title United States Code, section 22 was a consti

tutional exercise of congressional power and (2) that the 

regulations approved by the Secretary of the Treasury were 

valid because they were made pursuant to the statute. The Court
15 said:

"A regulation adopted under section 161 of the Revised 
.statutes (5, U.S.C.22) should not be disregarded or 
annulled unless, in the Judgment of the Court, it is 
plainly and palpably inconsistent with law. Those who 
insist that such a regulation is invalid must make its 
invalidity so manifest that the Court has no choice 
except to hold that the Secretary has exceeded his 
authority and employed means that are not at all 
appropriate to the end specified in the act of congress."'

The decision of the Court is very clear. It held that any 

subordinate official of the executive department, if refuses 

to obey the Court's order for producing in Court certain infor

mation in his control because of the departmental regulation 

which were promulgated by the head of the department under the 

authority of the section 161 of Revised statutes, he will not 

be held in contempt of Court. The Court also held that such 

departmental regulation should not be disregarded unless, in 

its own Judgment, ’"it is plainly and palpably inconsistent with 

law." That is, as long as the purpose of such regulation is 

as specified by the statute, only to ensure "the custody, use 

and preservation" of the departmental records, papers etc.,

Ibid at p.470.
15



the Court will not disregard such regulation. Reliance on 

such regulation by any subordinate official who is subject 

to rules and regulations of the department is fully justified, 

even against the court's order of production.

It should be noted carefully that in the instant case 

the Supreme Court was confronted with a very narrow issue. 

It was about the validity of the departmental regulations only 

and not of any real executive privilege. Demand for production 

was made to the subordinate officer and not to the head of the 

department. As such, this decision is a narrow one. It only 

says that a head of an executive department has a right to 

protect a particular kind of document from disclosure without 

his permission. In the exercise of such a right, authorized 

by the Revised statutes, section 161, the head of an executive 

department may control his subordinate's actions by appropriate 

regulations. The subordinate Official who has been served 

with subpoena duces tecum, then, has a right to rely upon such 

regulation and may refuse to disclose or submit to the Court 

Government records in his possession. It is hard to see how 

this decision in any way sets up a positive right to withhold 

informatica by the head of the executive department from the 

Court against the Court's order for production.

The next case to reach the United States Supreme Court
16 was United States ex rei. Touhy v. Ragen. Roger Touhy insti

tuted a habeas corpus proceeding in the U.S. District Court 

against the Warden of the Illinois State Penitentiary, alleging

340 U.S.-462 (1951); see also the Federal-Court' s decision 
in Ex Parte Sackett, 74 F.2d. 992 (1935)• 
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that he was being restrained in the state prison in violation 

of the due process clause of the Federal Constitution. He 

sought, and obtained, an order from the District Court directing 

the production of records of Federal Bureau of Investigation, 

held by an FBI Agent in Chicago, which he claimed, would prove 

his innocence of the crime for which he had been convicted. The 

agent in charge refused to produce the records under a regula

tion of the Attorney General made pursuant to title 5, United 

States Code, section 22. The agent thereupon was found guilty 

of contempt of Court.

The United States Supreme Court held the contempt order 

invalid. The Supreme Court viewed the question as one concern

ing the right of a subordinate official of the Department of 

Justice to refuse to obey a subpoena duces tecum ordering the 

production of papers in his possession. The refusal was based 

upon a regulation which the Attorney General had issued under 

statute-5 United States Code, section 22. The Court found it 

unnecessary to consider the ultimate reach of the authority of 

the Attorney General to refuse to produce pursuant to the Court 

order, Government papers in his possession. This was for the 

reason that the case did not raise the question as to the power 

of the Attorney General himself to make such a refusal. The 

Attorney General was not before the trial Court—only his sub

ordinate was.

The Court expressly held that Order 3229 of Department of 

Justice, upon which the refusal was based, was valid and that 

the subordinate had properly refused to produce the papers. The 

Court also adverted to the large variety of information 

contained in the files of any Government department and the
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possibility of harm from unrestricted disclosure in Court. It 

recognized not only the usefulness but the necessity of centra

lizing the determination as to whether subpoena duces tecum 

would be obeyed or challenged. It was, therefore, proper for 

the Attorney General to prescribe appropriate regulations, not 

inconsistent with law, for the custody, use, and preservation 

of the records of the Department of Justice. The Court expressly 

reaffirmed its decision in Boske case, and stated that there was 

no material distinction between that case and the present case.

Mr. Justice Frankfurter filed concurring opinion in which 

he limited, as strongly as he could, the decision in this case. 

He said that while he agreed with the decision of the majority, 

he did not agree that the Boske opinion had decided that the 

Government could shut off an appropriate judicial demand for such 

papers; that the decision and opinion on Touhy case would not 

afford a basis for a future suggestion that the Attorney General 

could forbid every subordinate who was capable of being served 

by process from producing relevant documents "and later contest 

a requirement upon him to produce on the ground that procedurally 

he cannot be reached," and he said; "in joining the Court's 

opinion I assume the contrary-that the Attorney General can be
17

reached by legal process." Justice Frankfurter went on further 

to s&y that although the Attorney General could be reached by 

process, what disclosures he might be compelled to make was 

another matter. The Attorney General would still be entitled to 

raise "those issues of privilege from testimonial compulsion 

which the Court rightly holds are not before us now," he

Ibid, p.472.17
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18
continued:

"But unless the Attorney General's amenability to 
-process is impliedly recognized we should candidly 
face the issue of the immunity pertaining to the 
information which is here sought. To hold now that 
the Attorney General is empowered to forbid his 
subordinates, though within a court's jurisdiction, 
to produce documents and to hold later that the 
Attorney General himself cannot in any event be 
procedurally reached would be to apply a fox-hunting 
theory of justice that ought to make Bentham's 
skeleton rattle."

Thus the Touhy case again decided that a subordinate may 

refuse to submit Government records in his possession to a Court 

in response to its subpoena on the ground that the subordinate 

is prohibited from making such submission by the head of the 

department through a regulation promulgated under the authority 

of Revised statutes 161 (5 U.S.C.22). It is obvious that the 

reliance by the executive departments on the Touhy decision as 

authority for ultimate withholding by the head of any department 

is clearly unwarranted. Thus., it is very clear from Boske and 

Touhy cases, that this question of withholding information by 

the head of the department himself under this statute 5 U.S.C. 

sec.22; was left open by the Supreme Court of the United States. 

This question was presented to the Supreme Court in the following 

case but the Court decided the case on other grounds.

19United States v. Reynolds was the only case where the 

head of the department was directly involved. This was a suit 

under the Federal Tort Claims Act by the widows of three civilian 

observers who were aboard a military aircraft which crashed 

1&Ebid; P-473-
19345 U.S.l (1953) • 
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while testing secret electronic equipment. The plaintiffs 

sought to compel production of the military accident investi

gation report and of the statements of three surviving crew 

members during the Investigation. The District Court ordered 

the production of such reports. The Secretary of the Air 

Force refused the demand for these reports and based his 

refusal on title 5, United States Code, section 22. The 

Supreme Court held that the head of a department may invoke a 

formal claim of privilege against disclosure requested by the 

plaintiffs in a suit against the Government based on assertion 

that the disclosure would "expose military matters, which, in 

the interest of national security, should not be divulged." 

It should be emphasized that this decision involving the head 

of an executive department was not based on Revised statutes 161 

(5 U.S.C. sec.22); rather it was based on the need to protect 

the national security.

The very limited decisions of these leading cases should 

be obvious. They hold merely that the head of the executive 

department may, consistent with Revised statute-161 (5 U.S.C. 

sec.22), promulgate regulations for the custody of documents 

which may forbid subordinates to introduce documents into 

evidence in a judicial proceeding and that subordinates may 

not be held in contempt of Court for obeying such regulations. 

As it is just seen, only one case (Reynolds) involved thè asser

tion of a claim of privilege against disclosure by the head of 

the department. The claim was sustained only because the Court 

found reasonable cause to' believe that the disclosure might 

endanger military information kept secret for the protection of



national security. The question still remains open-what 

would the Court decide if the request had been made on the 

head of an executive department, who sought to withhold 

information (non-military) under the authority of Revised 

statute 161 (5 U.S.C. 22). The United States Congress has 

sought to resolve this question. The United States Congress
20 z- / xhas recently amended the Revised statute 161 (5 U.S.C.22) by 

adding a new sentence: "This section does not authorize 

withholding information from the public or limiting the 

availability of records to the public." The Congress thought 

that this amendment would return section 22 of title 5 of the 

United States Code to its original purpose or to its proper 

status as a housekeeping statute for which it was enacted in 

1789 and later on codified in 1875 as section 161 of the Revised 

Statutes.

This amendment simply clarifies the original purpose of 

the statute. It simply eliminates title 5, United States Code, 

section 22, as an authority for the ultimate withholding of 

information. The head of the executive department will not be 

able to use the amended statute as an authority for withholding 

information. It does not over-rule or change in any way the 

two major court-decisions in Bcske and Touhy cases i.e.- it does 

not strip the heads of the executive departments of their 

authority under statute to govern the conduct of their subordi

nates; it simply says that the head of the executive department 

just cannot use section 22 of 5 United States Code as a basis 

for his claim of privilege to withhold information from

20
Public Law No.619, 85th Congress, 2nd session, (August 12, 
1958).



production. It does not affect also the Executive's whatever 

rights and privileges of withholding information from the 

Court, which exist pursuant to the constitution, the acts of 

Congress or Court's decisions based on common law evidentiary 

privileges namely, State-secret privilege, official communi

cation privilege and informer's privilege, which are discussed 

infra.

2. The Position in India:

In India there is a constitutional provision which 

prohibits disclosure of advice given by the Cabinet Minister to 

the President of India. Article 74 clause 2, provides that 

the question whether any advice, and if so, what advice was 

tendered by Ministers to the President, shall not be inquired 

into by the Court. Similar provision is also provided for the 

state Government under Article 163 clause 3 of the constitution 

which prevents Courts to inquire into any advice given by the 

State Ministers to the Governor of the State. The reason 

behind this bar to Court's jurisdiction is well stated as 
follows}

“Since there is no constitutional obligation binding 
.the President to act only in conformity with minis
terial advice, and the relation between the President 
and the Council of Ministers is left to convention, 
there is no provision in the Constitution for invali
dating any act of the President on the ground that it 
was not done in conformity with ministerial advice.
(Under constitutional provisions) President shall not 
be answerable to any Court for any act done or pur
ported to be done by him in the performance of the 
duties of his office. Hence, it would be meaningless 
to bring the question of ministerial advice before 
the Courts."

See Durga.Das Basu, Commentary on the Constitution of India 
(2d, Ed71952, at p?293T--------------------------------------------------------



- 15 "

However, under Article 74 clause 2, no case has yet 

decided how far the constitutional privilege is a protection 

in proceedings before a Court in its administration of justice. 

But there are a few decisions by the Courts under Article 163
2

clause 3. In Labh Singh v. State of Punjab, Kapur J. held 

that “what advice was tendered to the Governor by the Minister- 

in-charge in removing the member of a Municipal Committee is 

not a matter which can be enquired into by the Court and is 

expressly barred under Act 163(3) of the constitution." It
3has also been held in another case that under these provisions 

of the constitution, the Court cannot investigate the alleged 

malafides, if any, of the Minister-in-charge when an order 

(affecting petitioner's interest) has been issued in the name 

of Executive Head of the state (with the advice of such Minister 

in-charge), as laid down in the constitution.

Except for the constitutional provisions discussed above, 

in India, the principal basis for the Government privilege to 

withhold information from Court is statutory.

A number of provisions on the question of privilege has 

been embodied in the Indian Evidence Act, 1872. They read as:

Section 123:

"No one shall be permitted to give any evidence 
.derived from unpublished official records 
relating to any affairs of State, except with

2
A.I.R. 1955 N.U.C. (Punjab) 4990.

3
Brijlal v. The State of Patiala, A.I.R. 1957 Punjab 100.

4
Indian Evidence Act was drawn up in 1870-71 by Sir James
Stephen and was based entirely on the English lav; of Evidence 



the permission of the officer at the head 
of the department concerned, who shall 
give or withhold such permission as he 
thinks fit.” (Emphasis added).

Section 124:

"No public officer shall be compelled to 
disclose communications made to him in 
official confidence, when he considers that 
the public interests would suffer by the 
disclosure." (Emphasis added).

In India, the most of the cases in this field arise under 

these two sections. Under section 123, it is on the ground of 

public policy, that the information relating to "affairs of 

state" contained in "unpublished official records" are protected 

except with the permission of the head of the department con

cerned. Therefore, information relating to "affairs of staté' 

contained in "unpublished official records" is a condition 

precedent before claiming privilege. There can therefore be no 

privilege at all, nor can the question of claiming any privilege 

arise, so long as a document is not found by the Court to be of 

the kind referred to in the section. The most crucial expres

sions in this section are "affairs of state" and "unpublished 

official records", which need separate treatment.

(a). Affairs of State:

It is not possible to define "affairs of state".

as then in force. Sir Stephen drew up a similar draft code 
for England which did not attain the dignity or the authority 
of a statute, but it is a text-book founded upon the then 
existing English law of Evidence and is accepted as a correct 
statement of that law.

For the history of the Act and its commentary, see
S.C. Sarkar on Evidence (India, Pakistan, Burma & Ceylon) 
10th Ed. 1959.



In one view, whatever the Government does is, ex hypothesi, 

an affair of state. But obviously the Government cannot 

justifiably refuse to disclose all Government documents on 

the basis of a privilege of that unlimited scope. The expres

sion is a very wide one. It includes any matters of a public 

nature with which the State is concerned or the disclosure of 

which will be prejudicial to the public service. The exclusion 

is not confined to official communications or documents, but 

extends to all others likely to prejudice the public interest.

The Court has very little room in interpreting or extend

ing the content of the meaning of the expression "unpublished 

official record", but the Court has great leeway in Interpreting 

and expanding or limiting the expression "affairs of state." 

While there is a division of opinion, the trend of decisions 

in India appears to indicate that the Courts are very critical 

of the expression "affairs of state".

The Indian Evidence Act, 1872 is silent as to the 

definition of "affairs of state" and it has not yet been 

construed and interpreted by the Supreme Court of India; but 

it has been construed and interpreted by a number of Federal 

Courts in a narrow or restricted sense. An attempt was made by 

the High Court of Bombay to define this phrase in Chamarbaghwalla
5

v• Parpia. There the Collector of Bombay refused to renew 

the license granted to the applicant Chamarbaghwalla to run a 

prize competition. The collector supported his refusal by 

alleging that "Government decided and laid its general policy

5
A.I.R. I95O Bombay 23O; 5° Bombay L.R. 728.
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and confidentially circulated it (circular) for the guidance 

of its officers.” When the case reached hearing before the 

trial Judge, (after having been ordered by the appellate Court 

to hold cross examination of the Collector and to decide 

whether the discretion exercised by him was an unfettered 

discretion or whether it was fettered by any order issued by 

the Government in respect of licenses to be issued by him), 

the Advocate General raised a preliminary objection that the 

circular Issued by the Government was privileged under Art.123, 

Evidence Act, 1872. Denying the objection, Bhagawati J. 
observed?

"'Affairs of state' is a very wide expression. 
.Every communication which proceeds from one 
officer of the state to another officer of 
the state is not necessarily relating to the 
affairs of state. If such an argument was 
pushed to its logical extent, it would cover 
even orders for transfers of officers of Govern
ment departments and the most unimportant 
matters of administrative detail which may be 
addressed by one officer of the state (to) 
another. That could not be within t’'e intend
ment of the Act at all.”

After reviewing the English and Australian authorities, 

Bhagawati J. made suggestions^ that "affairs of state” include 

such questions as (1) national defense (2) diplomatic relations 
and (3) public service; and he concluded by saying?

"it is only such documents which relate to the 
.affairs of state the disclosure of which would

6
Ibid at p.232.

7
Ibid at p.233.

8
Loe. cit.



be detrimental to the public interest that come 
within the category of unpublished official 
records relating to the affairs of state entitled 
to protection under 123;, Evidence Act."

The second important case was Governor General in Council
9

v. Peer Mohmmed. There the Government cancelled two contracts 

entered into with the respondent, Peer Mohmmed, for the supply 

of shoe laces, on the ground that the respondent has failed to 

supply the goods on the dates specified. Under the terms of 

the contracts, the respondent invoked arbitration clause, but 

Government denied the validity of any agreement. Upon the 

Government application, an enquiry was held by the Court. The 

respondent summoned the Government officer-in-charge, with certain 

documents for which the Government claimed privilege under sections 

123 and 124. The documents involved were certain letters, written 

by one Government officer to another relating to the subject 

contracts. It was claimed that these letters constituted 

"evidences derived from unpublished official records relating to 

affairs of state” and that, therefore, they could not by virtue 

of the provisions of s.123- be admitted in evidence without the 

permission of the head of the department, who had withheld his 

permission to produce these letters in this case. It was .held 

that these documents were not matters as to affairs of state
10under s.123. In a full Bench judgment, Khosla J. observed:

"This expression (affairs of state) has not been

A.I.R. 1950 (East) Punjab, 228.

10
Ibid at p.232 cited English and Australian authorities. A 
very good detailed discussion and comparison of the whole 
problem of Government privilege to withhold information from
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defined anywhere, but it is clear that it 
cannot mean any and every matter in which 
the state is concerned. Otherwise, the 
privilege contemplated by s.123 Indian 
Evidence Act would attach to every communi
cation made by every officer of Government 
upon every subject. That, however, is not 
the law either in England or in India as is 
manifest from a number of authorities on 
the subject, 'Affairs of state' has always 
been interpreted in a somewhat narrow sense."

11 
He further concluded:

"... that the expression 'affairs of state'
has a restricted meaning, and on the weight 

of authority both in England and in this coun
try, would define 'affairs of state' as matters 
of a public nature in which the state is con
cerned and the disclosure of which will be 
prejudicial to the public interest or injurious 
to national defence, or detrimental to good 
diplomatic relations."

In a later case of Lady Dinbai Dinshaw Patit v. Dominion 
12

of India, Justice Chagla (the present Ambassador to the 

United States of America) enunciated the principle of the 

section 123 and interpreted the phrase "affairs of state" in 

a narrow or restricted sense. After reviewing Indian, English 
and Australian authorities, he observed!-^ "The principle of 

the section (123) is that it is not all records relating to 

the affairs of state that disclosure of which would result in 

an injury being caused to public interests." That is, only 

those records which are unpublished and related to affairs of

the Court, in India, England and Australia. 
11

Ibid at p.233.
12

A.I.R. 1951 Bombay 72.
13

Ibid at p.80.
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state, and the disclosure of which would be injurious to 

public interest, would be privileged from disclosure.

Though, possibly because of the great difficulty of 

achieving a meaningful general definition of the term “affairs 

of state”, the Indian Courts appear to proceed on a case-by- 

case basis, and consider the document at hand without attempt

ing generalization, as was stated by Bhagawati J. in the 

Chamargaghwalla case12* that “what are affairs of state within 

the meaning of that expression has got to be determined by a 

reference to the grounds on which privilege can be claimed in 

respect of a particular document.“

(b) "Unpublished Official Records"

For the basis of the claim of privilege to withhold 

information under section 123> the information must relate 

to "affairs of state" and must be "unpublished". Therefore, 

the question whether the information has been published is
15 always relevant in the Court. It has been suggested that 

the privilege cannot be asserted in relation to information 

the contents of which have already been published but if the 

circulation of such information is limited, it would not 
amount to publication^

As in section 123, under section 124 of the Indian

14
A.I.R. 1950 Bombay 230, at p.232.

15
See Raghunath v. R., 1946 Lahore 459«

16
See Sarkar on Evidence (10th ed.) at pp.1067-1068.
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Evidence Act, the public policy also requires that communications 

made to a public officer in official communication should not be 

disclosed i.e. communication made to a public officer in "official 

confidence" is a condition precedent before privilege can be 

claimed. So long as this condition is not fulfilled there can be 

no claim of privilege. The communication may be oral or written 

and it may be published or unpublished. But it is difficult to 

see how a confidential communication once published can be protec

ted .

The dominant intention in the section is to prevent dis

closure to the detriment of the public interest i.e. for the 

protection of the public interest alone and not for the benefit 

of the person making the communication.

The expression "official confidence" seems to indicate 

that the section applies to communication from one officer to 

another public officer received through their official duties and 

not to communications to such officer by outsiders^

Generally, the words "communication in official confidence" 

include all matters communicated by one officer to another in the 

performance of their official duties. But, the Indian Courts 

have held that the communications made by one officer to another 

in matters arising out of commercial relations which subsist 

between the Government and a private citizen are not made in
1 fl official confidence and hence not privileged.

Ibid, p.1072 cases cited.
18

See Tirath Ram v. Government of Jammu and Kashmir, A.I.R. 
195^• J & K 11 see also Governor General v. fleer Iflohm'd1s case 
op. cit., see supra Note 9 at p.19.



So, the present position in India on this subject can, be 

summarised as follows: on the ground of public policy, the 

Government can claim a privilege of non-disclosure of any inform 

mation or document which is in their hands and is sought as 

evidence in the Court only if such information or document is 

unpublished and related to affairs of state (under s.123) or it 

contains communications made by Government officers among them

selves in the performance of their official duties (except 

communications relating the commercial transaction with private 

citizens) (under s.124) when the disclosure of which in their 

view, is injurious to the public interest.

In addition to the provisions discussed above, there is 

one more provision in Indian Evidence Act which could be used as 

a basis for Government claim of privilege in civil cases. Section 

125 of the Act provides protection for the secrecy of information
19

as to commission of offences.

3• The Position in Australia;

In Australia, the source of the Government privilege 

in relation to production of documents in a suit between private 

parties can no doubt be traced to the prerogative rights of the 

Crown1 to prevent the disclosure of state secrets, or matters the

This has been discussed under "Informer's privilege" in the 
following chapter.

The prerogative of the Crown is a treatise of the Common law 
and not statute nor declaration by parliament. It is grounded 
upon general immemorial usage not inconsistent with any statute, 
not repugnant to the public utility, is as much part of the law 
of England as statute law.

The prerogative of ¡the Crown runs in the colonies (including 
Australia, Canada and others) to the same extent as in England 
and it can only be taken away by statutory enactment. See 
Maritime Bank v. R. (1888) 1?. S. C.R. 657 (Canada). 



disclosure of which would be prejudicial to the public interest. 

The broad principle and the foundation of such privileges is well 

stated by Swinfen Eady L.J. in an English case Asiatic Petroleum
2Co. Ltd. v. Anglo-Persian Oil Co. Ltd., which is equally applicable 

in the Commonwealth of Australia, in the’ absence of any statutory 

modification. There it was urged by the plaintiff that the rule 

protecting documents from discovery, on the ground that disclosure 

would be injurious to the public interests, was limited to state 

papers, reports, minutes, and other official'documents or corres

pondence, and could not be held to extend to a letter from the
&

defendants to their agents (in Persia), and to cablegrams from
3 agents to the defendant company. The Court heldi

"Although the instances in which documents have been 
.held to be protected from discovery on the broad 
principle of state policy and public convenience have 
usually been cases of public official documents of a 
political or administrative character, yet the rule is 
not limited to these documents. The foundation of the 
rule is that the information cannot be disclosed with
out injury to the public interests, and not that the 
documents are confidential or official, which alone is 
no reason for their non-production." (Emphasis added).

As a result of this decision the Government in Australia

(as in England) is able to claim privilege in respect, not merely 

of a limited class of documents but of any documents the disclosure 
of which, it is claimed, injurious to the public interest^

(1916) I.K.B. 822.

Ibid at p.829-

For a very good discussion of English common law cases, see 
C.S. Emden, "Document privileged in public Interest", 39 Law 
Quarterly. Review 476, (1923). See also 8 Wigmore.on Evidence, 
section 237&; Phipson on Evidence (9th Ed. 1952) at p.l9b-



In Australia there has been some statutory modification 

of these prerogative rights. The Commonwealth of Australia 

Judiciary Act of 1903-1950, section 64 provides that "In suit 

to which the commonwealth or a state is a party, the rights of 

the parties shall as near as possible be the same, and judgment 

may be given and costs awarded on either side, as in a suit 

between subject and subject.’1

It has been held under this section that a plaintiff has 

a right to obtain discovery of documents from and administer 

interrogatories to a defendant State or the Commonwealth^ and it 

has also been held that this section applies to proceedings for 

the recovery of pecuniary penalties under part VII of the Income 

Tax and Social Services Contribution Assessment Act 193°"1951« 

Thus, in all cases that fall within this section, the Government, 

if party to the litigation, is just as liable to give discovery 

or to answer interrogatories as a private litigant is. The 

prerogative rights or common law privileges of the Executive have 

thus been curtailed by such limitations.

See Griffin v. State of South Australia (1924), 35 C .L .R. 200; 
Naismith v. McGovern 71953). 90 C.L.R. 36; 27 Australian
L.J. 414; 1953 A.L.R. 846. But see the famous English case on 
this subject Duncan v. Cammell~Laird and Co. Ltd., (1942) A.C.624 
where one of the principles enunciated by Viscount Simon L.C. 
that, where a Crown-is a party to a suit, discovery of documents 
cannot be demanded as of right though in practice, for reasons • 
of fairness and in the interest of justice, all proper disclosure 
should be made. But now in England too, under the Crown proceed
ings Act 1947j section 28 (1), the common law exemption of the 
Crown from discovery has been dropped.

6
See Naismith v. McGovern (noted supra Note 5)• This provision 
has been inserted in section 64 of the Commonwealth Judiciary 
Act, by an amendment Act No. 17, 1955> section 3(1).



In the famous Australian case of Robinson v. State of 
South Australia (No. 2)^ it was argued by the Government that 

the limitation under section 64 of the Judiciary Act,, that the 

rights of the plaintiff are to be "as nearly as possible" the 

same as if he was suing a subject, preserves the right of a 

State to claim privilege in respect of documents the disclosure 

of which would be contrary to the interest of the public. The 

Government in this case was sued by Robinson for alleged negli

gence in the case of wheat placed in the control of the State 

under the wheat Harvest Acts, 1915-17. Upon an order for dis

covery, the respondent State, by an affidavit made by a civil 

servant, claimed privilege in respect of 1892 documents stated 

to be state documents, comprising communications between officers 

administering the department concerned. There was exhibited to 

the affidavit a minute by the responsible Minister (the department 

having been closed) stating that disclosure of the documents would 

be contrary to the interests of the state and the public. In 

addition to the documents for which privilege was claimed, there 

were disclosed a large number of documents for which privilege 

was not claimed which included letters between the Government and 

its agents and others relating to the condition of the wheat and 

its reconditioning.

The appellant relied on the dissenting judgment of Stark J.
8 Qin the second Griffin's case and argued that the privilege does

7
(1931) Appeal Cases 704 at p.708.

8
Griffin v. State of South Australia, 36 C.L.R. 691 at n.694.

9
Robinson v. State of South Australia (No.2), op.cit., at p.707. 



not attach to a document merely because it is a state or official 

document, but only if its disclosure would be contrary to the 

interests of the public; and he contended that 11 the prerogative 

right is to be distinguished from the evidence showing that it 

arises in a particular case11. (Emphasis added) . His arguments 

continued: "Having regard to the extension of the commercial 

activities of Government, and in Australia the power of the sub

ject to sue a State, it is of great importance that the Court 

should be able to satisfy itself that a claim of privilege on 

this ground is justified". (Emphasis added). The appellant's 

argument was approved by the Privy Council and the Government's 

argument was disapproved as the Court was not satisfied with the 

Government's claim of privilege under the circumstances of the 

case because the most of the documents sought to be privileged 

were documents concerning commercial transactions and the Court 

found that the minute was inadequate to support the claim of 

privilege for all documents, as it did not indicate the nature 

of information contained in these documents and the possible 

injury to the public interest by its disclosure. But the Court 

did not rule directly as to the validity of the section 64 of 

commonwealth Judiciary Act as a basis for the Government claim 

of privilege to withhold information from the Court if its dis

closure is prejudicial to the public interest. It appears, by 

implication under this decision, that the Commonwealth Judiciary 

Act preserves the rights of Government to claim privilege if the 

document or information sought to be privileged is of such a 

nature that the disclosure of which would be injurious to the 

public interest.
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Each of the Australian States has a provision similar 

to the Commonwealth Judiciary Act provision quoted above, and 

where these provisions have been subject to the interpretation 

of the Courts, similar decisions modifying the prerogative 

rights have been reached that a plaintiff has a right to obtain 

discovery of documents from and administer interrogatories to a 
defendant State or the Commonwealth^ and such provision may 

also be used by Government as a basis for the claim of privilege 

as did the respondent State in Robinson case.

Besides the above statutes, there are a few other specific 

statutes which authorise the executive departments to withhold 

information from being disclosed on the ground of public interest 

or public policy, such as, The Stamp Duty Acts, 189*1 to 195-4-; 

the National Security (Prices) Regulations etc.. There is no 

case yet decided by the High Court of Australia (the highest Court 

of the Commonwealth) under these statutes, but there are a few 

State Courts' decisions.

10
New South Wales claims against the Government and Crown suits 
Act 1912., No.27; Victoria Crown Proceedings Act 1958, 
No. 6232 m s.25;Western Australia Crown Suits Act 1947, s.9; 
Tasmania Supreme Court Civil Procedure Act 1932, No.58, s.66 
(Note especially sub-section (3), on power of Court to examine 
a plea of Crown Privilege); Queensland Claims against the 
Government Act 1866, s.5; South Australia Supreme Court Act 
1935, No. 2253, s.73-

11
See, e.g. Skinner v. Commissioner for Railways (1937) State 
Reports (New South Wales) 261; Jamieson v. Dowie (1923) 
Appeal Cases 691 (Privy Council on appeal from Supreme Court 
of N.S.W.) .
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Section 10 of the Stamp Duty Acts 1894 to 1954 requires

every employer to preserve and aid in preserving secrecy with 

regards to matters which may come to his knowledge in his official 

capacity and prohibits every employee to communicate to any other 

person except in the performance of his duties. This section was 

relied by a Chief Deputy Commissioner of Stamps in a civil action
12

in Horne v. Warden, where he was served with subpoena duces tecum 

to produce a declaration signed by the defendant for the purpose 

of assessment of stamp duty on the release of a certain bill of 

sales, but he objected to the production and the Court upheld his 

objection asserted under this section.

13
Similarly, in Cooner v. Richardson, in a civil action the 

Court upheld the objection (informal) to produce a document when 

the Government official objected to produce on the ground of 

secrecy imposed on him by reg.11(3) of the National Security (Price) 

Regulations.

Thus, in Australia too, presently, the most claims of 

privilege are usually based on one of the statutes enacted to keep 

secrecy in the administration of the executive departments.

B. Common Law Evidentiary Privileges:

As part of the common law of evidence certain kinds of 

information in the hands of Government departments have been 

deemed privileged. They are commonly known as evidentiary privilege

12
(1955) Queensland Weekly Notes 65, discussed in note, 49
Queensland Justice of Peace 155.

13
(1947) Queensland Weekly Notes 19; 41 Queensland Justice of 
Peace 65.
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and they are of three kinds; (1) State secrets; (2) Official 

communications and (3) Information as to identity of inf ormer. 

Any information in the hands of Government if falls under one 

or more of these three legally recognized privileges, it will be 

protected by Court on the ground that it cannot be disclosed 

without injury to the public interest and not because such in

formation is confidential or official which is no reason for 

non-production.

I. State Secret Privilege:

The purpose of this privilege is to protect information 

in the possession of the Government which might be used to the 

nation's disadvantage by its actual or possible enemies, and so 

it is said to apply where it is attempted to obtain production of 

information the disclosure of which would tend to injure the
2 national security or cause diplomatic embarrassment. The cases 

involving this privilege are not many in the countries under re

search and the exact nature of the subject matter covered by 

this privilege will not be very clear without the reference to 

the English experience which has been more extensive, but still 

relatively slight compared with other evidentiary privileges.

1
See 8 Wigmore on Evidence (3rd ed.1940) section 2378; also see 
Uniform Rules of Evidence (United States) 33,34 and 36 (the 
Uniform Rules in so far as Government privilege is concerned 
are practically the same as those in the Model Code of Evidence 
rules 227,228 and 230 (1942).

For India see S.C. Sarkar on Evidence, op.cit., Ss.123,124 and 
I25. For the general discussion of the subject see Sanford, 
"Evidentiary Privileges Against the Production of Data within 
the control of Executive Departments," 3 Vanderbilt L. Rev. 
73 (1949); Asbill and Snell, “Scope of Discovery Against the 
States". 7 Vanderbilt L. Rev..582,584 (1954).

2
Professor Wigmore has stated that it covers "apts of pending international negotiations or military precautions against
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There are quite a number of English decisions where State 

secret privileges were upheld. In Asiatic Petroleum Co. Ltd, v.
3

Anglo-Persian Co. Ltd., the defendants, acting under the direction 

of the Board of Admiralty refused to produce a letter to their 

agent on the ground that it contained information concerning the 

Government's plans with regard to one of the Middle Eastern 

Campaigns of the First World War. The Court found the Government's 

plans as State-secret matters which could not be disclosed without 

the injury to the public interest., and held the letter containing 

such plans privileged saying "the general public interest is
4 

paramount to the interests of the suitor". A similar principle 

was successfully invoked in the leading English case of Duncan v.
5

Cammell Laird & Co. Ltd., where most of the English precedents 

were reviewed. Thnre the dependents of certain employees who died 

in the submarine "Thetis" were suing the ship-builder for damages 

for negligence in relation to the construction of the submarine. 

Certain documents including blue prints of “Thetis" were discovered 

but production was resisted on the ground of public policy and in

foreign enemies"} 8 Wigmore on Evidence op.cit. section 2378a. 
Uniform Rules of Evidence 33, similar to the Model Code 

of Evidence rule 227*~C1942) defines the state secrets as in
formation involving "the public security or concerning the 
military or naval organizations or plans of the United States, 
or a state or territory, or concerning international relations." 
See also. Professor Street, “State-secret - A Comparative study", 
14 Modern L. Rev. 121 (1951)j and J.E.S. Simon, "Evidence 
Excluded by consideration of state Secrets", (1955) Cambridge 
L.J. ’62.

3
(1916) 1 K.B. 822.

4
Ibid, at p.830.

5
1 All Eng. Rep. 5^7; (1942) Appeal Cases 624.
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response to instructions from the Admiralty Commissioners.

Defendant's objection was upheld by the House of Lords as their 

Lordships found the blue prints of the submarine as matters of 

State-secrets the disclosure of which could not be made without 

injury to the public interest. Their Loi’dships' observations 

are illuminating. Viscount Simon, while delivering judgment, 

summed up the grounds not sufficient to claim the privilege of 

non-production and gave examples of cases where public interest 

would be damnified if a document was disclosed, and these instances 

were: "where disclosure would be injurious to national defence or 

to good diplomatic relations, or where the practice of keeping a 

class of documents secret is necessary for the proper functioning
6

of the public service". (Emphasis added).

And the learned Lord Chancellor ended up with these
7eloquent words:

"After all, the public interest is also the interest 
.of every subject of the realm and while in these 
exceptional cases, the private citizen may seem to 
be denied what is to his immediate advantage, he 
like rest of us, would suffer if the needs of pro
tecting the interests of the country as a whole were 
not ranked as a prior obligation."

This case expressly held that the structure of a submarine 

was-clearly a matter that affects national security and ought to 

be kept secret, especially where, as this case was decided, the 

country was at war.

In the course of Lord Simon's speech it was also said that

Ibid, Appeal Cases at '$.6^2.

Ibid, at p.64-3-



the production of a document may be withheld in the public 

interest either on account of its contents (as applied in the 

present case), or else because "it belongs to a class which, 

on grounds of public policy, must as a class be withheld from
8

production". This latter ground of objection is usually raised 

when some other public interest than that of national security
9 10 is at stake, but the case in which reports of military inquiries, 

communications of the Commander-in-Chief of Armed Forces abroad 
with the Government^ or reports by a High Commissioner to his

12Government have been held to be exempt from production may be 

included under the head of State secrets as they relate to national 

security and good diplomatic relations with other states.

In the United States, there are a very few decisions as
IQ

to state secret privilege. Totten v. United States u is often

8
Ibid, at p.636.

9
e.g. Official Communication privilege or informer's privilege 
is involved. But this principle is greatly criticized, see e.g. 
Note in 58 Law Quarterly Review 436 (1942); R. Pound, Note in 56 
Harvard Lar Review 806 (1943); D.P. Jamieson, "Proceedings by 
and Against the Crown in Canada", 26 Canadian Bar Review 373,386 
(1948); Bernard Schwarts. "Estoppel and Crown Privileges in 
English Administrative Law, 55 Michigan L. Rev. 27- 

10
■See Home v. Bentick, (1820) 2 Brod & Bing, I3O; Beatson v. Skene, 
(186ÔT5 H. & N. 838.

11
Cnatterton v. Secretary of State for India in Council (1895), 
2 Q.B. 189.

12
Isaacs (M) & Sons, Ltd. v. Cook (1952) 2 K.B. 391.

92 U.S. 105, 23 L. Ed. 605 (1875). 
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cited as the first case in which a State secret privilege was 

recognized. There was an action against the Federal Government 

for secret sex-vices allegedly performed under the contract 

between the plaintiff and President Lincoln for espionage during 

the civil war between the states. The United States Supreme 

Court refused the maintenance of a contract action, holding that 

the contents of such a contract were privileged. The Court stated 

the general principle "that public policy forbids the maintenance 

of any suit in a Court of justice, the trial of which would 

inevitably lead to disclosure of matters which the law itself 

regards as confidential and respecting which it will not allow
„14the confidence to be violated . The scope assigned to the privi

lege by the Court in this case most resembles that accorded in

formers' identity and official communications, i.e., a privilege 

extended to a class of documents which as a principle should not 

be disclosed. This is apparent from the fact that the action was 

dismissed although the contents of the contract had already been 

disclosed.

The other leading American case involving State secret
15privilege is United States v. Reynolds where the Totten and 

Duncan cases are also cited. There the Government refused to 

produce records of an investigation regarding an accident of a 

military airplane testing secx’et electronic equipment. Chief 

Justice Vinson, upholding the privilege said that the privilege

14
Ibid at p.107. The modern case applying Totten case is Tucker 
v. United States, 127 Court of claims 477j 118 F. Supp.371 
(1954T

15 .345 U.S. 1.



against revealing military secrets is a privilege which is well
16 established in the law of evidence. The Court took the judicial 

notice that it was a time of vigorous preparation for national
17defence and stated that:

"These electronic devices must be kept secret if
.their full military advantage is to be exploited 
in the national interest ......... Certainly there
was a reasonable danger that the accident investi
gation report would contain references to the 
secret electronic equipment which was primary con
cern of the mission.”

The Court concluded by saying that "even the most compelling 

necessity (for disclosure of such information shown by other party 

to help his case) cannot overcome the claim of privilege ... (when)
18military secrets are at stake." (Emphasis added).

There is no case as yet in the Courts of India and Australia 

involving this State-secret privilege protecting national security 

or good diplomatic relations. But, this privilege has been dis

cussed by the Courts on many occasions and have expressly recognized 

this privilege.

In India, this privilege has been discussed most often by

the Courts when the Government asserts the claim of privilege

16
Ibid at 6-7 cases cited. Professor Wigmore, who was one of 
the outspoken critics of Governmental claim to privilege 
called State secret privilege a "genuine testimonial privilege," 
8 Wigmore on Evidence, op. cit., section 2378; see also 
McCormick on Evidence at p. 302 (1954).

17
Ibid, at p.10.

18
Ibid, at p.ll.



- 36 -
19 

under section 123 of Indian Evidence Act, 1872. Section 123 

provides in part:

"No one shall be permitted to give any evidence
.derived from unpublished official records 
relating to any affairs of State". (underline 
added). .

The Indian Courts have distinguished the Government's 

claims of privilege under this section and most Courts have 

expressly held that this section protects only State-secret 

matters "the disclosure of which will be prejudicial to the 

public interest or injurious to national defence or detrimen

tal to good diplomatic relations."20 Thus, in India, should 

case arise involving this privilege, it would certainly be 

upheld by the Court under the provisions of section 123 of 

Indian Evidence Act, 1872.

In Australia, the Courts will certainly follow the 

English practice as to this matter. The English common law 

rule runs in Australia to the same extent as in England unless 

changed by some statutory enactment, which is not yet found as 

far as the Government privilege is concerned.

The problem of Government privilege in Australia was

19
See discussion supra at p.15 following.

See G.G. in Council v. Peer Moh'd. op.cit. p.233; supra Note 9 
at p.19; see also Chamarbaghwala v. Parpia and Dinbai Patit 
v. Dominion of India, op. cit. supra Notes 5 at p.17 and 12 
at p.20 respectively. Similar words were used by Lord Simon 
in Duncan case cited supra Note 5 at p-31.
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21
very well discussed in the Robinson case. Though, State

secret privilege was not involved in this case, but the 

principles laid down in the case are very sound and important 

which would certainly protect each of the legally recognized 

evidentiary privilege in Australia. There, Lord Blanesburgh 

expressly recognized the Government privilege but remarked
22 

that “(it) is a narrow one, most sparingly to be exercised11, 

and when the protection was claimed for numerous documents on 

the broad principle of State policy and public convenience, 
he said?3 "the papers protected ..... have usually been public 

official documents of a political or administrative character." 

"Yet", he continued, "the rule is not limited to these docu

ments," and enunciated the basic rule for the claim of privilege 

that its "foundation is that the information cannot be disclosed 

without injury to the public interests." Their Lordship further 

discussed what are and what are not overruling principles of
24 

public, interest as to justify any claim of privilege and indicated:

"in truth the fact that the documents, if produced, 
.might have any .... effect upon the fortunes of 
the litigation is of itself a compelling reason 
for their production - one only to be overborne by 
the gravest consideration of staTe~policy or secu
rity. " (Emphasis added).

The above principles indicate that the Australian Courts

21
Robinson v. State of South Australia (No.2), op.cit., supra 
Note 7 at p.2&.

22
Ibid, p.714.

23
Loc cit.

24
Ibid, p.716.
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would certainly protect under this head of privilege any 

information, the disclosure of which would be Injurious to 

national security or good diplomatic relations as being "the 

gravest considerations of state policy or security."

Thus, it can be summarised that the Courts of the United 

States, India and Australia recognize the State-secret privilege. 

It cannot be stated with certainty how far it will be extended 

but the tendency is to limit its use to “pending international
» 25 negotiations or military precautions against foreign enemies .

2. Official Communication Privilege :

On many occasions Courts have upheld the Governmental 

claim of privilege even beyond the spheres of national defence 

and good diplomatic relations. This privilege might not be so 

sacred and absolute as the State-secret-privilege, but the 

Government departments have occasionally asserted in Courts to 

protect an unrestrained flow of intra-departmental official 

communications that, on the ground of public policy, such intra

departmental communications between officers should not be made 

public and privilege of non-production should be accorded to 

such communications.

The policy behind this privilege is founded on a fear 

that communications of this type will in the future be made less 

freely or not at all, if the precedent of disclosing such communi 

cations in Court proceedings were to be established, where such

25
See 8 Wigmore on Evidence, op.cit., sec. 2378a.



- 39 -

communications being essential to the efficient administration 

of Government.

The English practice is well illustrated by Lord Simon
26 ,

in the Duncan1s case. Their Lordship pointed out that the 

public interest requires a particular class of communication 

with or within a public department to be protected from pro- 

duction.". and justified the privilege attaching to such 

documents as a class not because of their contents but because 

"the candour and completeness of such communications might be 

prejudiced.“ This argument could be less open to objection if 

the secrecy were indespensable for inducing freedom of official 

communication or efficacy in the transaction of official business, 

and if the secrets were remained inviolable. The Canadian Court 

following the Duncan case has also observed the same rule in
28

Reese v. The Queen. There the Court denied a motion for the 

production of documents and letters exchanged between different 

agencies and by divisions of the same agencies, on the ground 

that it was contrary to the public interest to compel the dis-
29 closure of inter-departmental correspondence. Said the Court:

Duncan v. Cammell Laird & Co., op. cit., supra Note 5, at p. 31. 
For discussion of English cases, see Street, “State-secret -

A Comparative Study”, cit. supra; see also Hunbury, “Equality 
and Privilege in English Law," (1952) 68 Law Q. Rev. 173.

27
Ibid, p.635.

28
(1955) Can. Exch. 187, (1955) 3 L>om. L. Rep.691.

29
(1955) 3 Dom. L. Rep. at p.701.
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“If they (communications between Government officials) 
.were made with the knowledge that they might later 
be subject to disclosure in the Courts, they would in 
many cases be shorn of that candour, completeness and 
freedom of expression which is desirable in such 
matters. They would tend to become more cautious and 
reserved and expressions of opinion would be affected 
by the possibility of subsequent public disclosure. 
The officials of the State would be hampered in the 
performance of their proper functions."

Similar principles have been observed by Courts of the 

United States, India and Australia in upholding this privilege, 

whenever occasion arises, but these Courts, strictly following 

the policy behind this privilege, have drawn a very sound dis

tinction between communications made by Government officials 

for the purpose of commercial or trading activities of the State 

and communications made in the, form of advisory opinions concern

ing administrative actions. The disclosure of the former is 

generally, not injurious to the public interest and needs no 

protection for the smooth or efficient administration of Govern

ment but the disclosure of the latter may be prejudicial to 

the public interest in adversely affecting the free flow of 

communication among officials in their future course of Govern

mental administrative action.

In'the United States, there is very little authority on
30this problem. Recently, this problem of official communication

30
But for the related problem to withhold such communications 
from Congress, see President Eisenhower's letter dated 
May 17, 1954 to the Secretary of Defence, introduced in 
Army-McCarthy hearings which reads in part as follows: 
"Because it is essential to efficient and effective adminis
tration that employees of the Executive branch be in a 
position to be completely candid in advising with each other 
on official matters, and because it is not in the public 
interest that any of their conversations or communications, 



was dealt with by Mr. Justice Reed in the case of Kaiser
31Aluminum & Chem. Corp. v. United States. There> the plaintiff

sued the Government for damages for the breach of contract.

This case distinguishes communications made by officials con

cerning commercial matters and communications in the form of an 

advisory opinion. On discovery., the Government produced all 

papers containing commercial matters except one General Services 

Administration document. On the Court's order to produce that 

document, the Government declined on the ground that it contained 

solely an advisory opinion by an employee of the agency. The 

Court again ordered production and on default entered an order 

barring the Government from introducing evidence. The Government 

then moved for reconsideration. Mr. Justice Reed, after reviewing 

many English and American authorities on the subject, set aside 

the Court's previous order and held that the document containing

or any documents or reproductions, concerning such advice be 
disclosed, you will instruct employees of your department 
that in all of their appearances before the Sub-committee of 
the Senate Committee on Government Operations, regarding the 
inquiry now before it, they are not to testify to any such 
conversations or communications or to produce any such docu
ments or reproductions. This principle must be maintained 
regardless of who would be benefited by such disclosures.

"I direct this action so as to maintain the proper separa
tion of powers between the Executive and Legislative branches 
of the Government in accordance with my responsibilities and 
duties under the constitution. This separation is vital to 
preclude the exercise of arbitrary power by any branch of the 
Government." Passage quoted by Mr. Carrow, from New York Times, 
May 18, 1954, p.24, col.l, in his article on "Government Non
disclosure in Judicial Proceedings" op.cit. at p.18'5 where he 
pointed out that "Although this communication is concerned with 
disclosure of information in congressional hearings, it probably 
would be asserted also in judicial proceedings."

157 Fed. Supp. 939 (Court of Claims, 1958); see also Royal 
Exch. Assur. v. McGrath, 13 F.R.D. 150 (S.D. N.Y. 1952).



opinions on intra-office policy are entitled to protection 

from disclosure on ground of public policy, and should not be 

revealed in this case as the plaintiff had no need fo/r such 

non-factual information.

32
Mr. Justice Reed observed:

“Free and open comments on the advantage and 
.dis-advantages of a proposed course of govern
mental management would be adversely affected 
if the civil servant or executive assistant 
were compelled by publicity to bear the blame 
for error or bad judgment properly chargeable 
to the responsible individual with the power 
to decide and act. Government from its nature 
has necessarily been granted a certain freedom 
from control beyond that given the citizen. 
It is true that it now submits itself to suit 
but it must retain privileges for the good of 
all.

"There is a public policy involved in this claim 
of privilege for this advisory opinion-the policy 
of open, frank discussion between subordinate and 
chief concerning administrative action."

So, in the United States, when any official communication 

is in the form of an advisory-opinions exchanged between Govern

ment official for their future course of action, the Court will 

protect such communication from disclosure and will uphold 

Government's claim of privilege.

32
Ibid, at p.945-46. See also Zacher v. United States, 227 Fed.
2d. 219 (8th cir. 1955), Cert, denied, 350 U.S. 993(1955) 
(communication from a United States Attorney to the Attorney 
General recommending that a pending prosecution for filing 
a fraudulent income tax return be dropped, held "a confidential 
and privileged communication."
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In India, the matter was come up before the Court in
33G.G. in Council v. Peer Moh'd. There the trial judge did 

not recognize Government's claim of privilege of non-production 

of two letters written by Government officials to other 

officials concerning the contractual relations with the private 

party who was suing the state for the breach of two contracts 

of civil nature. On appeal, this decision was approved by the 

Full Bench. The Court there recognized the principle behind 
the official communication privilege saying^ "the basis of 

the prohibition is that it would restrain the freedom of communi

cations by one public officer to another and would thereby injure 

public interest," but the Court made distinction between the docu

ments held by Government containing official communication among 

officials concerning matters of state and concerning commercial 

or trading matters, and held that if the documents were related 

to commercial or trading matters, "no privilege relating to 

them could be validly claimed."

In India, the whole matter of official communication

privilege has been regulated by section 124 of the Indian 
n 35

Evidence Act, lo72. Section 124 provides:

"No public officer shall be compelled to disclose 
.communications made to him in official confidence 
When he considers that the public interests would 
suffer by the disclosure."

33
op. cit., see Note 9 at P-19-

34
Ibid, at p.242.

35
Discussed supra, see Note 4 at p.15-



The object of this section is to prevent disclosure to

the detriment of the public interest and the test to be applied 

under this section, is that the communication was made to such 

public officer in official confidence. Similar to Peer Moh1 d1 s. 

decision, in the later case of Tirath Ram v. His Highness1 

Government of Jammu and Kashmir, the Court has expressly held 

that the communication made by one officer to another in matters 

arising out of commercial relation which subsist between the 

state and a private citizen are not made in official confidence 

and hence not privileged. Thus the expression "Official confi

dence" indicates the limitation of Government privilege of non

disclosure under this section. Possibly this means any factual 

data concerning commercial activities of the state contained in 

any document will not be protected from disclosure if such 

document is needed in the Court as an evidence but as in the 

United States, anything in the form of advisory opinions expressed 

by officials to other officials, and communication regarding 

political or administrative nature will certainly be protected 

as such advisory opinions and communications could not be made
37without "official confidence."

Some Indian Courts have adopted a basic test to be applied 

in deciding what are and what are not communications made in 
official confidence. In In re Kill! Suryanarayana Naidu,3^

36
A.I.R. 1954 Jammu and Kashmir 11.

37
See Sursingh v. Secretary of State, 28 Bombay L.R. 1213,
A.1.R. 1926 Bombay 590.

38
A.I.R. 1954 Madras 278; see also Iiarayanaswamy v. The State
of Madras, A.I.R. 1953 Madras 228.
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39Ramswami J. applied the test:

"whether the document produced or the statement 
.made was under the process of law or not."

And said:

"If the former is the case it would be difficult 
to say that the document produced or statement 
made under the process of law is a communication 
made in official confidence. If on the other 
hand a document is produced or a statement is 
made in a confidential departmental enquiry not 
under process of law but for the gathering of 
information by the department for guiding them 
in future action if any have got to take, it 
would be a case of communication made in official 
confidence."

After enunciating the above basic principle the Court 

held that the statements made by the defendant (Government 

official) in a confidential department enquiry about black 

marketing allegation against the plaintiff are made in official 

confidence and hence privileged.

Under the similar principle as above, it was held that

an accident register maintained by police officials under the
40

process of law was not privileged; the police record of the 

activities of an individual, and the reports about him by police 

officers to superior officers made under the process of law were
41held not privileged.

39
Ibid, p.279-

40
In re AddagaUa, A.I.R. 1940 Madras 240.

Te.ja Singh v. Emperor , A .1 .R. 1945 Lahore 293 •
41
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Thus, the Indian Courts first find out whether the 

communication was made in official confidence or not, and when they 

are of the opinion that it was made in official confidence, then 

it will be accorded privilege.

The Australian practice in this matter is very similar

to that of the United States and India. The Australian Courts 

have recognized this evidentiary-official communication privi

lege but, similar to the United States and Indian practice, its 

application is restricted to official communications of political 

or administrative nature and will not be extended to protect 

official communications regarding commercial or trading activities 

of the state. The famous case in this field is Robinson v, State
42

of South Australia (No.2). There, the documents involved were 

comprising communications between officers administering a de

partment primarily engaged in commercial or trading activities 

under the Wheat Harvest Acts, 1915-17• The Privy Council distin

guished documents of political or administrative nature and of
43 commercial or trading nature. The Court recognized the privilege 

for the former type of document but held that ordinarily privilege
44 cannot be claimed for the latter type of documents.

There, Lord Blanesburgh1s observations were most illumina-
45ting. First their Lordship observed, as stated before, that,

42
cit. supra, see Note 7 at p.26.

43
Ibid, at p.710.

44
Ibid, at p.713-

*5
Ibid, at p.714.
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"... first of all, it is, their Lordships think, now recognized 

that the privilege is a narrow one, most sparingly to be exer

cised," and later on, for explaining the nature of the documents 

protected under this privilege, cited a case of Wadeer v. East
46India Co., where a distinction was drawn as to the nature of 

the document as between "state documents which are readily within 

the rule and other documents of the same state which, presumably, 

are outside it." The former being of political nature and the 

latter refer to documents relating to trading, commercial or 

contractual activities of a state. But their Lordships further 
said:117

"It must not be assumed from these observations of 
.the Lord Justice that documents relating to the 
trading, commercial or contractual activities of 
a state can never be claimed to be protected under 
this head of privilege. It is conceivable that 
even in connection with the production of such 
documents there may be ’some plain overruling 
principle of public interest concerned which cannot 
be disregarded'. But the cases in which this is so 
must, in view of the sole object of the privilege, 
and especially in time of peace, be rare indeed’ and 
the distinction drawn by the Lord Justice remains 
instructive and illuminating."

Their Lordships concluded by saying:

"In view of the increasing extension of the state 
.activities into the spheres of trading business 
and commerce, and of the claim of privilege in 
relation to liabilities arising therefrom now 
apparently freely put forward, his observations 
stand on record to remind the Courts, that while 
they must duly safeguard genuine public interest

46
8D.M. & G. 182 at 189-

47
op.cit. p-715-

48
Loc. cit.



they must see to it that the scope of the 
admitted privilege is not, in such liti
gation, extended. (Emphasis added).

The Privy Council in this case, held certain documents 

comprising official communications between Government officials 

in the form of advisory opinions as privileged but the docu

ments comprising official communications regarding commercial 

activities of the State were held not privileged.

The Australian Federal Courts have also held, on the 

similar principle as followed by the Indian Courts, that the 

documents comprising official communications made under the
49 process of law or under duty are not privileged, but documents 

of official communications not made under the process of law or 

under duty are privileged

As illustrated by the above decisions, there is much 

similarity in the practice followed by the Courts of the United 

States,India and Australia, as regards to this official communi

cation privilege. The decision in the Robinson case seems to 

be very sound and guiding one in this field. It recognizes the 

Government's privilege for official communications in the form 

of advisory opinions on the ground of public policy as to

49
See In Ex parte Ross; Re Pym (1953) 70 W.N. (N.S.W.) 174; 
note.in 27 Australian L.J. 388: (where policeman's note 
book of records and observations and of what he is told 
held not privileged). Also see Parker v. Parker, (1935) 
52 W.N. (N.S.W.) 217: (a report made by police officer in 
the course of his duty concerning own conduct in a suit 
in which himself a co-respondent held not privileged).

50
See Raine v. Kenna, (1927) Queensland W.N. 47: (a report 
regarding a judgment against one of the police official 
was sent by superior official with certain correspondence 
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encourage the freedom of communications among officials for 

the smooth and better administration of Government departments 

and at the same time it restricts the use of privilege in the 

matters of official communications relating to commercial or 

trading matters unless there may be "some plain overruling 

principle of public interest concerned which cannot be dis

regarded,” which is thought rare indeed especially in peace 

time. No case has yet occurred applying this latter principle; 

it may never happen, but still this principle is very important 

one as to protect any such official communication* should it 

arise in future.

Indian Courts seem to have gone little far in this matter 

in holding that the communications made by one officer to another 

in matters arising out of commercial relations which subsist 

between State and a private citizen are not made in official 

confidence and hence not privileged. Does this mean that the 

Indian Courts will never extend this privilege to documents con

taining official communications regarding commercial activities 

at all, even if the disclosure of such communications cannot be 

made without injury to the public interest? If this is so, then 

it is a harsh rule. But, it appears that the Indian Courts will 

not let such rule prevail as they are also looking to the other 

factors before deciding this privilege. As it was stated in 

Tirath Ram1s case, per Kilam J. (at para. 9):

"in order that a court should arrive at the

to Home Secretary, was held privileged from production).
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finding that the communications were made in 
official confidence whose disclosure would 
cause public interest to suffer, it has got 
to be seen whether this disclosure would be 
injurious to national defence, or to good 
diplomatic relation, or for the proper func
tioning of the public service, so as to allow 
those documents to be kept as secret.” 
(Emphasis added).

Under these rules the Indian Courts will certainly protect 

such documents should such case arise.

In the United States, the Courts look to the need of such 

documents in the fair determination of the trial, and weigh the 

interests of the Government as well as of the private litigant 

before deciding the privilege character of the documents, but, 

generally, when the showing of the need is dubious, and the 

documents in question contain expressions of opinion, the Court 

will not order production of such document. Thus, this privi

lege is very well recognized by the Courts and is essential to 

protect the communications between officials in the efficient 

administration of the Government. But its use should not be 

extended very far to cover all communications. So long as the 

Government's internal matters are protected e.g. the opinion 

of its officials, essential facts ought to be disclosed in the 

absence of such other factor requiring secrecy, at least to 

the extent necessary to present the issues fairly to the Court 

so that it may perform its adjudicative function.

3. Informer* s Privilege :

This is also a well recognized common-law privilege 

which protects on the ground of public policy, the identity of 
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informer who communicates to the Government of any violations 

of law. In reality it is a Government privilege namely a 

right to withhold from disclosure any identity of informer 

who furnish information of violations of law to officers charged 

with enforcing that law.51

The purpose behind this privilege is the furtherance

and protection of the public interest in effective law enforce

ment. The privilege recognizes the obligation of citizens to 

communicate their knowledge of violation of law to Government 

officials and by preserving their anonymity, encourages them 

to perform that obligation. If the names of the informers and’ 

the channels of communication are not protected from disclosure, 

no one would be forthcoming to give such information. And, as 

such, this privilege is necessary for creating confidence and 

offering encouragement to informants.

The principle behind the informer's privilege is 

generally uniformally followed by the Courts of England, United

51
See Prof. Wigmore's statement:

“The privilege applies to communications to such 
'officers only as have a responsibility or duty to in
vestigate or to prevent public wrongs, and not to 
officials in general. This ordinarily signifies the 
police, and officials of criminal justice generally.

"But it may also include administrative officials 
having a duty of inspection or of law-enforcement in 
their particular spheres. The truth is that the prin
ciple is a large and flexible one; it applies wherever 
the situation is one where without his encouragement 
the citizens who have special information of a violation 
of law might be deterred otherwise from voluntarily re
porting it to the appropriate official." 8 Wigmore on
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States, India and Australia. Most of the cases in this field 

are English. There are a few cases in United States but in 

India and Australia, cases of this nature are rare.

The principle and the extent of this privilege was
52 

clearly announced in the early English case of R. v. Hardy,

as per Eyre L.C.J.:

"it is perfectly right that all opportunities 
should be afforded to discuss the truth of the 
evidence given against a prisoner; but there is a 
rule, which has universally obtained on account of 
its importance to the public for detection of crimes, 
that those persons who are the channel by means of 
which that detection is made, should not be unneces
sarily disclosed; if it can be made to appear that 
really and truly it is necessary to the investigation 
of the truth of the case that the name of a person 
should be disclosed, I should be very unwilling to 
stop it.“

In the later leading English case of Duncan v. Cammell,
53

Laird & Co., while reviewing early English authorities Viscount 

Simon quoted the above passage and approved the principle and 

extent of this privilege on the ground that "the candour and 

completeness of such communication might be prejudiced if they 

were ever liable to be disclosed in subsequent litigation rather 

than contents of the particular document itself."

Under the English law the rule will protect not only the

Evidence op.cit. sec. 
been used, see Sarkar 
at p.1040.

2374; In India, similar words have
on Evidence, (9th ed.) section 125 

52
24 How. St. Tr. 808.

op.cit. at 634, supra Note 5 at p.31.
53
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names of the persons by or to°whom the disclosure was made, 

but the contents or the nature of the information given as 

well as any other question as to channel of communication or 

what was done under it; unless, if it appears necessary in 

order to avoid the risk of false testimony or to secure useful 

testimony the trial Court may compel disclosure even where the 

privilege is strictly applicable.

The practice in the United States in this matter does

not differ greatly from that of an English. The principle 

behind this privilege was well stated in an early American case
55of Worthington v. Scriber, as per Grey C.J.:

“It is the duty of every citizen to communicate 
to his Government any information which he has of the 
commission of an offense against the laws. To encou
rage him in performing this duty without fear of 
consequences, the law holds such information to be 
among secrets of state... courts of justice therefore 
will not compel or allow the discovery of such infor
mation, either by the subordinate officer to whom it 
is given, by the informer himself, or by any other 
person, without the permission of the Government.“

As in English law, in United States also this privilege
56 was extended not only to conceal the identity of informer but,

according to most. Federal Courts, to conceal even the contents

See.:Ma,rks v. Beyfus, 26 Q.B.D. 49-4- (C.A.189O); but see Retina 
v. Richardson, 3 F. & F.693> 176 Eng. Rep. 318 (N.P.I863)(in 
private prosecution, privilege was not allowed holding that 
the information, if material to show the defendant's innocence, 
should be disclosed).

55
109 Mass. 487 at p.488.

56
See e.g. United States v. Shubert, 11 F.R.D. 528 (S.D .N.Y. 1951); 
United States v. Lorain Journal Co., 10 F.R.D.487 (N.D.Ohio, 
1950); United States v. Sun Oil Co., 10 F.R.D.448 (E.D.Pa.1950); 
United States V. Deere & Co. 9 F.R.D.523 (D.Minn.1949);
Walling v. Richmond Screw Anchor Co., 4 F.R.D.265(E.D.N.Y.1943). 
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of such information obtained by Government law enforcing
57officers. This latter rule has been recently modified by 

the United States Supreme Court in a criminal case oT Roviaro
58v. United States, where the Court limiting the application 

of this privilege said: “Where disclosure of contents of a 

communication to law enforcement officials will not tend to 

reveal identity of informer, the contents are not privileged." 

(Emphasis added). There the Court denied the privilege as it 

was sought on behalf of one who actively participated in in

vestigative process, leading to apprehension of the defendant. 

The Court said that one who is such a participant is not pro

tected by the informer privilege, and the Government must dis

close his identity to the defense in the course of the prosecution 

for the crime investigated. But the principles laid down by the 

Court in this case are illuminating. The Court reviewed the 

American authorities on the subject and stated the limited scope 

of this privilege. The Court further stated another limitation 

thatj “once the identity of the informer has been disclosed to 

those who would have cause to resent the communication, the
1159privilege is no longer applicable. The Court stated these

Ibid, see also United States v. Kohler Co. 9 F• 289 
(E.D. Pa. 1949). But see Professor Wigmore’s statement 
in 8 Wigmore on Evidence, sec.2374: (Privilege should 
apply only to the identity of the informer and not to the 
contents of the communication); to the same effect, see 
also United States Model Code of Evidence (1942) Rule 230 
and Uniform Rules of Evidence, Rule 36.

58
353 U.S.53 (1957); see also Bowman Dairy v. United States, 
341 U.S. 214 (1951)•

59
Ibid, at p.60.
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limitations keeping in mind the purpose of this informer's 

privilegej which is just to protect the identiy of informer 

from being disclosed. As such, the Court was right in limit

ing the application of informer's privilege to contents of 

communication only if where the disclosure of which will tend 

to reveal the identity of informer and not otherwise. The 

Court was also right in saying that once the identity of in

former has been disclosed to the defendant, privilege is no 

longer available, as then, there is no need left to protect 

the informer's identity for which the privilege is provided.

The Court also stated a third limitation on the applica

bility of this privilege which was based on the fundamental 
requirements of fairness. The Court said:^

’’where the disclosure of an informer's identity, 
.or of the contents of his communication, is 
relevant and helpful to the defence of an accused, 
or is essential to a fair determination of a cause, 
the privilege must give way.”

The Court continued:

"in these situations the trial court may require 
.disclosure and, if the Government withholds the 
information, dismiss the case..."

Thus, in the United States, as in England, this privilege 

is not an absolute one. The Court in Roviaro case did not believe 

that any fixed rule with respect to disclosure was justifiable.

Ibid, at pp. 60-61
60
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It pointed out that:

"The problem is one that calls for balancing 
.the public interest in protecting the flow 
of information against the individual's right 
to prepare his defense. Whether a proper 
balance renders non-disclosure erroneous must 
depend on the particular circumstances of each 
casej taking into consideration the crime 
charged, the possible defenses, the possible 
significance of the informer's testimony, and 
the other relevant factors."

There is a very little authority on the applicability 

of these principles set forth in a criminal case as to the 

informer privilege to civil cases. However these principles 

have been called for in many cases in Federal Courts where the 

"vicLation of law" is of civil nature.

Most recent case involving this privilege in civil
62adjudication is Mitchell v. Roma. The Secretary of Labor 

sued to enjoin defendants from violating certain provisions of 

the Fair Labor Standard Act. In answering the interrogatories 

Government objected on the ground of public policy to reveal the 

names of informant from whom he has obtained the information in 

the course of investigations which he is by law required to 

make in pursuance of his duties of enforcement. The trial Court 

overruled this objection but on appeal the Court reversed and 

announced very similar principles as in Roviaro case. The Court

61
Ibid, at p.62.

62
265 F. 2nd 633 (3d cir. 1959).
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63said:

"The privilege for communications by informers to 
.the Government is well recognized and its sound
ness cannot be questioned.

"... we cannot overlook the fact that the modern 
.discovery rules do not abolish the policy of which 
holding information based on a claim of privilege.

"... Moreover... public policy forbids disclosure 
.of an informer's identity unless essential to the 
defense..."

The Court also recognized the same principle as announced 

in Rovlaro case that "the privilege must give way where the dis

closure of an informer's identity is relevant and helpful to a 

fair determination of a cause.

65The other case in point was Mitchell v. Bass, which was 

decided little earlier than Roma1s case and was based on the 

very similar facts. There the Secretary of Labor's petition was 

dismissed on his refusal to obey Court's order directing him to 

produce for defendants' inspection certain statements taken by 

Secretary's investigators from four named employees c>f the defen

dants, whose names were known to them. On appeal, this was 

affirmed by the Court of Appeals for the Eight circuit, finding 

no proximity to Government privacy or even secrecy for informers 

in the statements of identified outsiders who were potential 

witnesses. The Court ruled on the same principle as one announced

63
PP-635-636.Ibid, at

64
Ibid, at P-635.

65
2d. 513 (1958).252 Fed.
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in Roviaro case, that "the Government's privilege to withhold 

from disclosure identity of persons... is no longer applicable 

once the identity of the informer has been disclosed to those 

who would have cause to resent communication." (Emphasis added).

The judge who entered the order appealed from in Mitchell 

v. Bass had also occasion to consider substantially the same
66problems in Durkin v. Pet Milk Co. There involved was the 

withholding of not the identities of informers but the statements 

made by informers to the Government whose names were already dis

closed to the defendants. The Court reached the conclusion that 

the informers' statements were not privileged as confidential 

communications, and disclosure of which would not embarrass the 

informants in their social relations or their employment or en

danger their safety, and held that "... as to statements of wit

nesses (informants) whose names have been disclosed to the defen

dant, even if they were privileged in the first instance, the 

privilege ceases and is unnecessary after the names of the 

informants are voluntarily given to defendant

The line drawn by Roma and Bass cases is very sound one, 

as pointed out by the Court in Roma1s case that "A distinction 

must be drawn between telling an employer which employees were

66

14 F.R.D. 385 (D.C.W.D. Ark. 1953).

67_
ibid, at p.390; this statement is fully supported by Roviaro 
v. United States, 353 U.S. at p.60 and the authorities cited 
therein at footnote 8.
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underpaid and who gave the information about underpayment."

Thusj in United States., informer's privilege is well 

recognized in civil cases too. On the ground of public policy., 

the identity of informer who gives Information to Government 

for any violation of law will not be required to be disclosed. 

The Courts of United States are very critical to extend this 

privilege beyond the purpose or principle for which it is 

provided. As such the United States Courts, contrary to English 

Courts, will protect the contents or nature of information only 

if the disclosure of which would tend to reveal the identity of 

the informant and not otherwise. This is a very sound rule. 

Similar to English rule, the United States Courts have also 

provided that this privilege has to give way when disclosure of 

identity of informant or contents is essential to the defence 

of an accused or is essential to fair determination of cause. 

The Courts balance the public interest in protecting the flow 

of information against the individual's right to prepare his 

defense. In United States, the rule is well settled that once 

the identity of the informant is known to the other party, the 

privilege does not apply even to the contents or information 

given by such informants, and if Government resist to disclose, 

the case will be dismissed.

In India, the problem of this privilege has never been 

decided by the Supreme Court in any civil or criminal case. But 

there is a little authority, which is found only in criminal cases

68
265 F. 2d. 633 at 637-38.
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69 decided by lower Federal Courts. The rules applicable in 

criminal cases are as well applicable in civil cases too, 

which is evident from the following section 125 of Indian 

Evidence Act of 1872, which contains the provision of this 

privilege. It reads as:

"No Magistrate or Police-officer shall be compelled
.to say whence he got any information as to the 
commission of any offence, and no Revenue-Officer 
shall be compelled to say whence he got any infor
mation as to the commission of any offence against 
public revenue."

Generally, under this section, on the ground of public 

policy, privilege applies to communications to such officers 

only as have a responsibility or duty to investigate or to 

prevent public wrongs, and not to officials in general. This 

ordinarily signifies the police and officials of criminal 

justice generally. But as stated by legal text writers, it 

may also include administrative official having a duty of in-
70 spection or of law-enforcement in their particular spheres.

Though this rule was taken from the English authorities, 

the practice in India differs from the English practice. In 

England the practice is to protect not only the names of the 

persons by or to whom the information is given, but the nature 

of the information given and any other question as to channel

69
For the general scope of this privilege and the decided cases 
see Sarkar on Evidence op.cit., section 125 at p.107^ ff•

70
Ibid, p.1077.
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71of communication or what was done under it. While the 

practice in India under this section is to protect only the 

identity of informant, or the source of information, and not 

the nature or"’ contents of information^ as such, for, by 

hypothesis the contents of the information are to be used and 

published in the course of prosecution. But it has been held 

that if the disclosure of the contents would tend to reveal 

identity of informant the Court would decline to order produc-
73tion of such contents. It has also been held that if the 

contents of information and the identity of informant are de- 

facto disclosed as in an action of defamation for damages
74 against informant, the privilege does not apply. There is no 

decided case on the point yet, but the legal writers are in 

agreement to state that even when the privilege is strictly 

applicable, the Court may compel the disclosure, if it appears 

necessary to avoid the risk of false testimony or to secure
75 useful testimony such as to prove innocence of an accused.

Thus, the Indian practice is very similar to that of 

the United States' practice in this field, in applying the rule 

strictly that only the identity of the informant should be

71
See e.g. R. v. Hardy, 24 How. st. Tr.8o8,816; Marks v, Beyfus, 
26 Q.B.D. 499 (C.A. 1890). See also Phipson on Evidence, 
(9th ed.) 198.

See e.g. Liladhar Umersi v. Emperor, 39 Ind.cas.79 at p.80.

See e.g. Bagumal v. Emperor, 1917 Sind 43, 18 cri. L.J. 70 at 
P-72.

See Ma.j.ju v. Lachman Prasad, (1924) Ind. L.R. 46 Allahabad 
series 671•

75
See Sarkar on Evidence, op.cit., p.1077, who approves 
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protected and not the contents of the information (contrary 

to English practice) unless the disclosure of contents would 

tend to reveal the identity of informant.

In Australia also, no civil or criminal case has yet 

come up in the High Court, involving this privilege, But there 

are a very few decisions by the Lower Federal Courts mostly in 

criminal cases. The privilege, in criminal cases, is well 
recognized as early as 1869> where in R. v. Mason^the judge 

declined to compel a witness-polic^ constable to state the source 

of the information upon which he made the arrest.

77There was one civil case which was decided by the

Supreme Court of Western Australia where this privilege was 

upheld. There involved were the written statements given by the 

sundry people to the detective for the purpose of criminal pro

ceedings against an adjudicator of a newspaper prize competition. 

In subsequent civil suit by the newspaper against an adjudicator, 

the plaintiff issued subpoena to the detective to produce those 

statements. Objection was raised on the ground of public policy. 

Northmore C.J. upheld the objection, and privilege was granted.

Prof. Wigmore's statement to the effect, 8 Wigmore on Evidence, 
op..cic., sec.2374.

76
18th December 1869 S.M.N. (Newspaper)(New South Wales) noted in 
Australian Digest, under title "Evidence The later case 
holding that channels through which information has been obtained 
in support of Crown case should not be disclosed, see R. v.
Salter (1938) 34 Tasmania L.R. 16 (Tas. ct. of Cr.App.y.

77
Call & Mirror Newspaper Ltd. v. Humble (1932) 35 Western Aus.
L.R. 54.
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In Australia, there is no case that has yet decided as

to how far this privilege is extended. Will it be extended

to protect only the source or identity of informants as in

United States and India or 'nature or contents of information as 

well as in England? ' This is yet to be seen. But one Australian 

Court did hold that the name of the informant must be disclosed 

if it was found ‘'necessary or right in order to show the prisoner's
»78innocence.

Thus, this privilege is well recognized in England,

United States, India and Australia. The practice in United 

States and India differs with that of English only in that the 

practice in former countries does not protect all contents of 

information while that of the latter does. The principle 

followed by United States and India that contents of information 

given by informant will only be privileged if its disclosure 

tends to reveal informer's identity and not otherwise is a very
79sound one. This is in conformity with the real purpose behind 

this privilege. This practice assures both that the free flow 

of information for detection of crime will not be hindered as the 

identity of informant will be well protected and at the same time 

assures a right of the private party to know all facts against 

him in most of the cases, where contents of information are such 

that the identity of an informant will not be revealed if they 

are disclosed.

78
See R. v. Salter op.cit., above note 76.

79
This was the view of Prof. Wigmore, see 8 Wigmore on Evidence 
op.cit. , sec.237il-" See also for the same view, United States 
Model Code of Evidence, Rule 230 and United States Uniform 
Rules of Evidence, Rule 36.
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PART II

DETERMINATION AND INSPECTION

When the Executive asserts the claim of privilege of 

withholding information from the Court/ the threshold question 

arises whether the Executive’s such assertion precludes any 

judicial inquiry into the merits of the Executive’s claim of 

privilege? In other words, the real question is: who is, the 

Executive or the Court, to determine conclusively that the in

formation sought to be privileged does contain privileged matter 

and cannot be disclosed without injury to the public interest? 

This is followed by numerous other related questions, such as, 

how it is determined? What does the Executive do and what does 

the Court do to arrive at the conclusion? If, it is for the 

Court to determine privileged character of the information, then 

how does it do? Does it inspect the information or does it
t,

determine from some other evidence? These questions are dealt 

with in this part of the study, and are discussed under two head

ings - (A) Who is to determine-The Executive or the Court and (B) 

Inspection of information by the Court.

A• Who is to determine - The Executive or the Court?

The Courts of England and the Courts of the United States, 

India and Australia are divided on this question. The present 

practice of the English Courts is to treat the Executive's deter

mination as to the privileged character of the information as 

conclusive, and if privilege is validly 'claimed, it will be granted 

without any judicial review in the merit of the claim. On the 

other hand, the practice followed by the Courts of the United States 

and Australia and by the majority of Courts of India is to treat
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the Executive's determination never a conclusive one. There

the final determination is always that of the Court. The Court 

has to be satisfied as to the privileged character of the in

formation before it grants any •claim of privilege. These diverse 

practices followed by the Courts warrant separate treatment to 

understand the logic and reasons of each of them.

(1) The Executive1s Determination is Conclusive:
The English Courts, since the Duncan1s^ case defini

tely committed to the rule that the determination by the Executive 

who is in control of the information sought to be privileged is
2conclusivej at least in civil cases. There the Court held that 

when an objection to production or disclosure is duly made by a 

political Minister on the ground that it would be contrary to the 

public interest to disclose the information, the Court must regard 

it as conclus-ive and deny any application for its production.

The governing principle was said to be that those who are respon

sible for national security must be the sole judges what the 

national security requires. The Court quoted with approval an 

earlier opinion: "A department of Government to which the exig

encies of the public service are known as they cannot be known to 

the Court, must .... determine a question of this kind for itself."

(1942) A.C. 624, see supra note 5 at p.31. In this case the 
Government was not a direct party but the rules enunciated by 
Lord Simon thought to be equally applicable even if Government 
was a party, (ibid p.629)■

Lord Simon while delivering the judgment in Duncan's case 
stressed the point that "the practice as applied in criminal 
trials where an individual's life or liberty may be at stake 
is not necessarily the same", Ibid. 633.

3
Ibid, p.64O.



It further pointed .out however, that the claim of privilege 

should not be made lightly3 but "when the practice of keeping 

a class of documents secret is necessary for proper functioning 

of the public service", there should be "no question that the 

public interest must be preferred to any private consideration." 

However, lip. service was done to the theory of judicial control 

in the following observations, emphasized by Lord Simon which
5 were concerned with the production of documents:

"Although an objection validly taken to production 
.on the ground that this would be injurious to the 
public interest is conclusive, it is important-to 
remember that the decision ruling out such docu
ments is the decision of the judge. It is the 
judge who is in control of the trial, not the 
executive, but the proper ruling for the judge to 
give is as above expressed." (Emphasis added).

If the above emphasis has any point at all, it surely must mean 

that in the affidavit of Minister (objecting production) itself 

the reasons’given for non-production are wrong in law because 
they are contrary to principles^ stated by their Lordships, the 

judge can declare the objection invalid and order production of 

the document. There is no English case as yet upholding this 

latter point.

The judgment in the Duncan1s case has been approved by the 

legislature of England by enacting the provision of this judgment

4
Ibid, pp. 642-43.

5
Ibid, p.642.

6
Discussed supra at pp. 32-33.
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7in the Crown Proceedings Act 1947/ which provides authority to 

private party to sue the Government in his own right, and also 

grants an absolute authority to political Minister to withhold 

any document or even the existence of it too when he thinks the 

disclosure of it would be against public interest.

Section 28(2) of the Act reads:

"Without prejudice to the proviso to the preceding 
.sub-section any rules made for the purpose of this 
section shall be such as to secure that the exist
ence of a document will not be disclosed if, in 
the opinion of a Minister of the Crown, it would 
be injurious to the public interest to disclose the 
existence thereof."

But the judgment in Duncan1s case has been greatly criti-
8cized and has been described as an abdication by the Courts of 

their proper function of determining what is admissible or in

admissible evidence.This criticism may be misconceived when 

the Minister's decision to exclude the evidence is based on the 

view that its reception might endanger national security for there 

is great force in the suggestion that such a question must be 

decided by the Government as the responsible body, but the impli

cations of the judgment have caused widespread concern in cases in

7 ■
10 and 11 Geo. 6, c.11.

8
See Allen, Law and Orders, 369 (1956); Street, "State secret - 
A comparative study", 14 Modern L. Rev. 121 (1951); Schwartz, 
^Estoppel and Crown.Privilege in English Administrative Law", 
55 Michigan L. Rev. 27,39-66 (1956)7 See also 58 Law Quarterly 
Rev. 436 and 59 Law Quarterly Rev.102.

9
See Wright, 20 Canadian Bar Review 805 (1942). The authority 
of this case in Canada has been questioned in the light of the 
recent decision of the Canadian Supreme Court in Re Constitutional 
Determination Act (B.C.): Regina v. Snider, 1954S.C.R. 479,



68

which the Minister has claimed that the evidence ought to be 

excluded because its reception might endanger some public interest 

other than that of national security. For instance, the case in 
point was Ellis v. Home Office.* 10 There the action brought under 

the Crown Proceeding Act., 19J4-7r, by a prisoner on remand on account 

of permanent injuries sustained by him in prison as a result of 

an attack upon him by a fellow prisoner, under observation as a 

possible mental defective.

(195^) 4 D.L.R. 483,- see comments in 33 Can. Bar Rev. 352 (1955); 
cf. Reese v. The Queen, (1955) Ex. C.R. 187, (1955) 3 D.L.R. 691, 
commented upon in 33 Can. Bar Rev, at 1186 (1955)(discussed infra).

10
(1953) 2 Q.B. 135; (1953) 2 All E.R. 149 which shows the extent 
of judicial abnegation of responsibility, and contains an example 
of judicial entreaties to the Government Department. This case 
illustrates the effect of Crown privilege upon the right of action 
given by Crown Proceedings Act, 1947 enacted after the decision in 
Duncan's case.

The injured prisoner - Ellis alleged that this was due to

'the negligence of those responsible for the management of the 

prison, for not keeping supervision over a prisoner who they knew, 

or ought to have known was likely to commit acts of violence. 

Ellis's case hinged largely on the prison doctor's reports upon 

the alleged mentally defective prisoner whether the doctor had 

reason to believe that prisoner was likely to become insanely 

violent, and on certain statements made by eye-witnesses at the 

time of the assault. All of these material was withheld by the 

Home Secretary who claimed privilege under section 28 of the Crown 

Proceedings Act. Delvin J., the trial judge, stated Ellis'
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dilemma as follows:

“The plaintiff is in the unfortunate position that 
.he has been quite unable to test that evidence in 
any way at all. The facts relating to Hammill’s 
(attacking prisoner's) behaviour in prison are known 
only to the prison authorities. Documents;, of course, 
are brought into existence in relation to that; the 
hospital officers prepare a daily report in which, 
of course, it would be their business to note down 
anything with regard to Hammill which was significant, 
because he was put in c.2 wing in order that he might 
be kept under observation. Those reports, if they 
were examined might or might not show something which 
would lead a medical man to suppose that Hammill's 
conduct ought to have given rise to a suspicion of 
violence. Those reports are not before the Court 
because the defendants-who are, of course, also the 
Crown-have claimed Crown privilege for them...."

Dalvin J., had to follow the Duncan's decision with "uneasy 

feeling". On appeal, the members of the Appellate Tribunal fully 

echoed the expression of the trial judge, of his "uneasy feeling 

that justice may not have been done because the material before 

(him) was not complete, and something more than an uneasy feeling 

that, whether justice has been done or not it certainly will not 

appear to have been done". Certainly, as Singleton L.J. said 

“that is a serious thing for a judge to have to say as to the
13 administration of justice in his court". In this case the Appel

late Court stressed the desirability of the presence in Court of 

some representative of the relevant Ministry in case in which the 

objection was founded on the fact that the document belonged to a 

class which ought to be kept secret, but there was no suggestion

11
Ibid, pp. 136-137-

12 
£oc .cit.

13 
LoC.cit.

¡Si
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that an English Court can overrule the Minister's claim to exclude 

documentary evidence.

Apparently as a result of the growing criticism of the idea 

that such authority to determine the claim of privilege should 

reside completely in the heads of the Government Department, recent
14 policy changes have been inaugurated in England. They are based 

on the distinction which has been mentioned in the above cases 

between objections founded on the contents of a particular document, 

and those founded on the fact that the document belongs to a class 

which ought to be kept secret in the public interest. In the case 

of the latter, some of the objections that were formerly taken will 

not be raised any more. For example, exemption will not be claimed 

for reports of accidents to employees of the Crown, or for medical 

reports concerning civilian employees and, where the Crown or the 

doctor is defendant in an action founded on the negligence of the 

latter, exemption will not be claimed for medical reports concerning 

members of the forces. It is, however, very clear that objection 

will be taken with regard to the reports of the prison doctors, 

police reports and departmental minutes. These changes in the 

English practice have been much narrower than what the Members of 

Bar and academic lawyers of England urged. They stressed the dis

tinction (very similar to what is prevalent in the United States 

and India) between claims to exclude evidence on the ground that its 

reception would endanger national security and those that are based 

on the fear of injury to other public interests. In the former case,

14
See Note, “Exclusion of Evidence on the grounds of State 
Interest-Modification in Future Practice, 35 Canadian B. 
Rev. 200 (1957).



- 71

the right of the Government to be the final authority is not 

contested,, but in the latter case, it is urged that the claim 

to exclude the evidence should be adjudicated by the judge. 

But, it remains to be seen whether there can be any further ad

justment between the naturally, though radically different 

approaches of the Executive and lawyers to this problem of the 

highest constitutional importance.

2. The Court1s Determination is Conclusive:

The practice followed by the Courts of the United States, 

India and Australia is that it is the Court who determines the 

validity of claim of privilege asserted by the Government, and the 

latter’s claim of privilege is never a conclusive one, when itself 

is a party to the litigation.

In United States, there are two situations where privilege 

is claimed and discussed. The first one which most frequently arises 

and which, strictly speaking, does not involve the Government privi

lege is one where privilege is claimed by the subordinate official 

of any one of the ten Executive Departments under the provisions of 

departmental regulations normally promulgated under the so called
15Housekeeping statute. And the second situation which involves the 

Government privilege is that, where the head of the department himself 

claims privilege of non-disclosure.

Under the former situation, in the absence of a waiver by 

the appropriate Government unit, express or implied, Courts have no 

power to compel the subordinate officials or employees to disclose

15
5 U.S.C. set-22, Rev. stat. sec. 161, op.cit., supra Note 6 
at p.3.
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information which they are forbidden to disclose under such 
regulations.^6 in any case., where Government's document is 

sought in litigation where Government is not a party,, the Courts 

have normally upheld the Government's claim of privilege of non

disclosure restricting themselves to the validity of these de

partmental regulations. No matter what exigencies demanded pro

duction, the litigant must continue his case without the benefit 

of the evidence and without even a judicial decision as to its
17admissibility.

But, where the Government is a party to the action, 

whether civil or criminal, the determination of the claim by 

Government “waives" any "privileges" based upon departmental re

gulations and stands as any other litigant subject to the Federal
18

Rules of Civil Procedures. The net effect of the so-called 

"waiver" doctrine, therefore is merely that in proceeding in which 

the Government is the moving party, a departmental regulation 

prohibiting disclosure is no excuse for withholding the Information. 

Therefore, when the Government as the moving party refuses to produce 

information on Court order, the action will be dismissed.

16
See e.g. United States ex. rel. To.uhy v. Ragen op.cit., supra 
Note 16 at p.8; Boske v. Comingore, op.cit., supra Note 14 at 
p.6; see annotation in 95 Lawyer's Edition 425, 434-.

17
Appeal of the United States Securities' & Exchange Commission
226 F. 2d. 501 (6th Cir. 1955) ; Ex' Parte Sackett, 74- F • 2d. 922 
(9th cir. 1935)- But see Zimmerman v. Poindexter, 74 F. Supp.
933 (D. Hawaii, 1947); Crosby v. Pacific Steamship Lines, Inc.
133 F. 2d. 470 (9th cir. 1943) cert, denied, 319 U.S. 752 {l^B) .

18
Mitchell v. Bass, 252 F. 2d. 513 (1958); Bank Line v. United 
States 163 F. 2d. I33 (2d. cir. 194-7); United States v. Certain 
Parcels of Land, 15 F.R.D. 224 (S.D. California, 1954); United



wasUnited States v. Cotton Valley Operators Committee, 

the first case involving this situation, presented to the Supreme 

Court of the United States on the question of determination of 

the validity of the claim of privilege. Thi» was an action by 

the United States for the violation of the Anti-trust Act. In 

response to interrogatories, the Government gave some answers and 

submitted certain documents, but it refused to produce an abstract 

of F.B.I. reports and communications concerning the case received 

by the Department of Justice, and replies thereto; believing that 

it is the right of the head of the executive department, (Attorney 

General in the instant case), to determine himself the question of 

privilege, as to the production of documents. The trial Court 

ordered the documents produced so as to enable itself to pass upon 

the Government's claim of privilege. When this order was not obeyed, 

the Court dismissed the action. In deciding the Attorney General's 

claim, the Court, during the proceedings said that to sustain the

States v. Schneidermann, 106 F.Supp.731 (S.D. California, 1952). 
Similarly in Criminal prosecution: United States v. Grayson, 
166 F. 2d. 863 (2d cir. 1948); United States v. Beekman, 155 F. 
2d. 580 (2d. cir. 1946); United States v. Andolschek 142 F. 2d. 
503 (2d. cir. 1944). Here, the decision laid down the rule 
that where documents were relevant to the case, the Government 
could invoke the provisions of the regulations prohibiting dis
closures only at the price of letting the defendant go free.
But see dictum in the last mentioned case of Andolschek (at p.506) 
where an implicit support for the position that the Government 
would not have to make disclosures only in these cases is found 
where Judge Learned Hand said: “ . .. . we must accept it as lawful 
for a department of the Government to suppress document, even 
when they will help controversies between third persons..."

See also the recent case of Jencks v. United States, (criminal 
case) 353 G.S. 657- (decided June 3, 1957); where it was held 
that the Government waived any privilege and was bound to produce 
certain reports of the F.B.I. to be inspected by a defendant who 
was being prosecuted for filing false non-communist affidavits 
with the National Labor Relations Board.

19
9 F.R.D. 719 (W.D. La. 1949)(No regulations were referred to 
in this decision). The discussion was aimed directly at the
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contention of the Government would in effect, amount to ”an 

abdication of the Court's duty to decide the matter ----”.

On direct appeal, the Supreme Court divided evenly 4-4 and
20affirmed the district Court order with silence which cast 

great doubt on the contention that the Government can determine 

itself whether the information is of a privileged character or 

not.

If the Government as defendant refuses to comply with 

production order, the Court under the Federal Rules of Civil 

Procedures, Rule 32(b)(2) may find against the Government on
pl the issue with respect to which the information is important. 

This power of the Court is also open to objections analogous to 

the one outlined above where Government is a moving party.

In the second situation, where the Head of the Government 

Department asserts the claim of'privilege for document which 

possibly contains diplomatic or military secrets or such other 

information that the disclosure would be harmful to the public 

interest, the United States Courts have held that it is for the

power of the Attorney General to determine the question of 
privilege.) See the recent case of Mitchell v. Bass, 252 
F. 2d. 513 (195c) where the Coubt held that it was for the 
Court to determine executive privilege and the case was dis
missed for the non-compliance of the Court order for production.

20
339 U.S. 940, reh. denied 339 U.S. 972.

21
See e.g. O'Neill v. United States, 79 F. Supp. 827. (E.D. 
Fa. 1948), rev'd. on other grounds, 177 F. 2d. 971 (1949).



Court to determine whether the claim of privilege is valid or 

not. The case in point is the leading case of United States V.
22 23Reynolds. The Court expressly recognized J that it must 

itself “determine whether the circumstances are appropriate for 

the claim of privilege," but it must do so "without forcing a 

disclosure of the very thing the privilege is designed to protect 

The latter requirement is the only one which presents problem. 

It involves the question of inspection of document by Court to 

pass upon the claim of privilege. This is discussed infra. But 

as to the question of Court's right to determine itself the merit 

of the claim of privilege was very clear in the Court's decision.
pliThe case, however, was not decided on that issue.

25In a nost-Reynolds ruling, in one case the Court of

22
op. cit, supra Note 19 at p.ll. In the lower Court opinion in 
this case, Judge Harris stated: "We are satisfied that a claim 
of privilege against disclosing evidence relevant to the issues 
in a pending law suit involves a justifiable question, tradit
ionally within the competence of the Courts, which is to be 
determined in accordance with the appropriate rules of evidence 
------ . But to hold that the head of an executive department of 
rhe Government in a suit to which United States is a party may 
conclusively determine the Government's claim of privilege is 
to abdicate the .judicial function and permit the executive 
branch of the Government to infringe the independent province 
of the judiciary as laid down by the Constitution." Reynolds 
v. United States, 192 F. 2d. 987,997 (3^« cir. 1951)-

23
Ibid, p.8.

24
The Court held that where a claim of privilege indicated a 
reasonable possibility that privileged information is involved, 
the party seeking the information must show "necessity" for 
compelling production. The plaintiff failed.to show such neces 
sity, said the majority, since they did not accept the offer of 
the Government to examine the witnesses whose statements were 
among the documents sought to be produced, "which might have 
given respondents the evidence to make out their case without 
forcing a showdown on the claim of privilege." Ibid, p.ll.

25
See Overby v. United States Fidelity and Guarantee Co.
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Appeals for the Fifth Circuit, citing Reynolds case, stated 

flatly that "... in the final analysis, the Court and not the 

executive officer is to determine the validity of the claim
.. 26of privilege. A number of other lower Federal Courts have 

taken the same position in decisions rendered after the Reynolds
27 28case, Most legal writers are in agreement with this view.

In India, no case has yet been decided by the Supreme

Court of India, but there are numerous States' High Courts de

cisions as to the questions of determination of the claim of 

privilege and the inspection of documents. The practice in India 

as to this, is very similar to that of the United States'. As 

to the question of determination, most of the Indian Courts have 

held that it is for the Court to determine the validity of the 

claim of privilege, under the provision of section 16’2 of the 

Indian Evidence Act of 1872. This section is divided in three 

parts: first part deals with the question of determination when

objection to production of document is raised, the other part 

deals with the question of inspection for determining the validity

224 F. 2d. 158 (5th cir. 1955).

26
Ibid, p.26.

27
See United States v. Certain Parcels of Land, 15 F.R.D. 224, 
233 (S.D. California, 1953); Alltmont v. U.S. 116 F. Supp. 54 
(E.D. Pennsylvania 1953)J Hentley v. United States, 16 F.R.D.
7, 9 (E.D. New York, 1956), cf. United States v. Proctor & 
Gamble Co. 19 F.R.D. 247 (D. New Jersey, 1956). Prior Lower 
Federal Courts decisions had reached the same result: see 
Crosby v. Pacific S.S. Lines Ltd. 133 2d. 470 (9th cir.1943),
cert, denied 319 U.S. 752 (1943); Evans v. United States, 10 
F.R.D. 255 (W.D. La. 1950); Zimmermann v. Poindexter, 74 F. Supp. 
933 (D. Hawaii, 1947); see also Bank Line Ltd. v. United States, 
163 F.2d. 133., 139 (2d. cir .1947) (concurring opinion). But see 
Pollen v. United States, 85 ct.cl.673,678 (1937) and Pollen v. 
Ford instrument Co. , 26 F. Supp.583 (D.C. N.Y. 1939).

28
See, e.g. 8 Wigmore, Evidence, sec.2379 (pu. ed.1940)McCormick,
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of such objection, which is discussed infra, and the third

part deals with another subject unrelated to the present study.

The first part of sec. 162 reads:

"witness summoned to produce a document shall, if
.it is in his possession or power, bring it to Court, 
notwithstanding any objection which there may be to 
its production or to its admissibility. The valid
ity of any such objection shall be decided on by 
the Court .11 (Emphasis added')

The wordings of this part of the section are very clear 

and do not beg any question as to problem of determination. 

Whatever objection may have for production or admissibility of 

any document in the possession or power of a witness whether a 

private person or an official of the Government department, 

summoned by the Court has to bring that document for the deter

mination of the validity of such objection. The decisions of 

Courts are almost uniform as to this provision, and have expressly 

held that "under this section (162) the validity of an objection 

to the production of a document has to be determined by the Ct."2^

Evidence, ch.15., sec. 147 (1954); also see legal articles: Berger 
& Krash, "Government Immunity from discovery1 , 59 Yale L.J. 1451 
(195O); Asbill & Snell, "Scope of Discovery against the United 
States", 7 Vanderbilt L.Rev. 582 (1954); Sanford, "Evidentiary 
'Privileges against the Production of data within the control of 
Executive Departments" 3 Vanderbilt L. Rev. 73 (19^9); Schwartz, 
"EstoppeT and Crown Privilege in English Administrative Law", 55 
Michigan L. Rev. 27 (1956); Carrow, "Governmental Non-disclosure 
in Judicial Proceedings", 107 U. Pennsylvania L. Rev. 166 (1958); 
and Notes in 18 U. of Chicago L. Rev. 122,128 (1950): 51 Columbia 
L. Rev. 881,888 (1951); 36 Georgetown L.J. 656 (1948); and 13 Ohio 
St. L.J. 270,279 (1952).

This is also the position of Professor Moore, at least where 
the Government is a party to the litigation. 4 Moore, Federal 
Practice, para.26.25(6), pp.1175-76, (2d. ed. 1950). He emphasises 
that the Court should however accord great weight to the view of 
the Government that the particular information ought not to be 
disclosed, especially where considerations of national security are 
said to be involved. See generally, annotation in 32 A.L.R. 2d. 
382,396.

29
Dinbai Patit v. Dominion of India, op.cit. p.80, see supra



- 78 -

But, in exercising this power, the Indian Courts would not 

disregard the provisions of Ss. 123 and 124 of the Indian 

Evidence Act.

As discussed supra, most of the objections to production 

or admissibility of documents raised by the Government in India 

are under the provisions of sections 123 and 124 of the Indian 
n 30

Note 12 at p.20, Accord: G.G. in Council v. Peer Moh'd. op.cit., 
supra- Note 9 at p.19; Chamarbaghwalla v. Parpia, op.cit. supra 
Note 5 at P-17-

See the discussion of these sections, supra pp.15-25.

Evidence Act of 1872. Section 123 prevents any person from 

giving in evidence which is derived from "unpublished official 

records relating to affairs of state" without the permission of 

the head of the Government department. Section 124 protects the 

"communications made in official confidence" from disclosure 

when the Government official thinks that disclosure would be in

jurious to the public interest.

Now, when the Government asserts claim of privilege for 

any information in their hands under section 123 or section 124, 

or sections 123 and 124, most Courts have followed a pattern such 

as this: if the privilege is claimed under sec.123, the Court 

would first determine whether information or document sought to 

be privileged contains an "unpublished records relating to affairs 

of State" or not; and if the privilege is claimed under section 

124, then the Court would first determine whether the communication 

among public officials sought to be privileged was made-in "official 

confidence" or not. If the Court comes to the conclusion that 

(under s.123) the document does contain unpublished records relating 

30
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affairs of state, or (under s.124) that the communication was 

made in official confidence, then and only then, the Government 

can determine whether the disclosure would be injurious to 

public interest or not and whether the information be withheld 

or produced into the Court. But if the Court determines contrary, 

then there is no other course left to the Government but to 

produce the information or document into the Court for the Court's 

determination.

31The above rules have been observed in many cases and

they are well stated in the most recent case of The Public
32Prosecutor v. Damera Venkata Narasayya. There Krishna Rao J., 

after citing Indian authorities, has summarised the Indian law 

as to the Government claims of privilege under s.123 (affairs of 

state) and s.124 (official communication) and the Courts' right 

to determine the validity of such claims under s.162 of Indian
33Evidence Act, as fallows:

"It is obligatory for a person who has been summoned

31
Fox1 cases under s.123., Evidence Act (Affairs of State), see e.g. 
Brijnath Kedarnath v. State of Madhya-Bhax’at. See also State of 
Madras v. Sayed Abdurahiman Baffakki Thangal, A.I.R. 1954 Madras 
926; Chamarbaghwalla v. Parpia A.I.R. 195° Bombay 230; But see 
1,-M. Lail v. Secretary of State , A.I.R. 1944 Lahore 209 and a 
recent case Mutsadilal v. Union of India, A.I.R. 1955 Hyderabad 
61, where the Government's determination held conclusive.

For cases under s.124, Evidence Act (Official Communications) 
see e.g. In re Kill! Suryanarayana Naldu, A.I.R. 1954 Madras 278; 
Tirath Ram v. His Highness Government, Jammu & Kashmir, A.1.R. 
1954 J. & K. 11.

1957 Criminal L.J. 943, A.I.R. 1957 Andhra Pradesh 486.

Ibid, Cri. L.J. at 946.



to produce a document in his possession or control, 
to bring it into Court, even if there is any object
ion to its production, or to its being admitted in 
evidence as under section 123 or 124 of the Evidence 
Act. The Court will decide on the validity of the 
objection and he is not entitled to withhold the 
evidence if the objection is overruled."

He continued: (when privilege claimed under section 123 or 

section 124):

"if the Court comes to the conclusion that the evidence 
.proposed to be given will be derived from an unpublished 
record relating to the affairs of the State it will have 
to uphold the privilege under section 123« Then it will 
be left to the head of the department concerned to give 
or withhold permission for the giving of the evidence.

"Similarly if the Court comes to the conclusion that the 
.communication in question was made to a public officer 
in official confidence, it will have to uphold the privi
lege claimed under section 124 and leave the public officer 
concerned to decide whether or not to disclose the communi
cation."

Then he said:

"The criterion for the head of the department and the 
.public officer is whether or not the disclosure would 
cause injury to public interest. But they are the sole 
judges of that matter and the Court cannot interfere 
with their discretion, once it upholds their claim of 
privilege either under section 123 or 124 of the Evidence 
Act."

Thus, in India, as in the United States, it is the Court 

who determines the validity of the claim of privilege.

In Australia, the present practice as to this problem cannot 

be stated with certainty. But it seems that the Courts would follow 

the practice that it is the Court's right to determine the validity 

of the claim of privilege as laid down in the leading case of



Robinson v. State of South Australia (No. 2).^ There the power 

of the Court to call for the production of documents for which 

the privilege was claimed and to determine the validity of the 

claim for itself was much discussed in argument, and as a result 

of she discussion, their Lordships in Privy Council confirmed 

the view of Griffiths C.J. in Marconi1s Wireless Telegraph Co.
35 ^6v. The Commonwealth (No.2) that:'5

"... the Court has in these- c-ases always had in 
reserve the power to inquire into the nature 
of the document for which protection is sought, 
and to require some indication of the nature of 
injury to the State which would follow its pro
duction. The existence of such a power is ir. 
no way out of harmony with the reason for privi
lege provided that its existence be carefully 
guarded so as not to occasion to the State the 
mischief which the privilege, where it exists; 
is designed to guard against."

Thus, in the United States, India and Australia the practice 

is, it is the Court's right to determine the validity of claim of 

privilege asserted by the Government but the Court would exercise 

it very carefully so as not to occasion to State the mischief which 

the privilege, where it exists, is designed to guard against.

The above Australian practice under the rule laid down by

the Privy Council might be affected by the later decision of the

House of Lords in D.uncan case where the Privy Council's decision 
37was expressly disapproved by the House of Lords, holding that the

34
Op. cit. supra Noteîat p.26.

35
16 Commonwealth L. Rep. 178.

36
1931 A.C . at 716.

37
1942 A.C . at p.641.



objection raised by the Minister or the political head of the 

department is conclusive upon the Court if validly taken and 

the Court cannot insist upon the production of such document 

to determine the validity of an objection. That is, the Court 

cannot go behind the Minister's objection.

The effect of the Duncan1s decision in Australia is found
38 in the lower federal Court's decision in Hubbard v. Hubbard■

There a husband petitioning for divorce on the ground of dissert- 

ion sought to have produced by the Finance official of the Depart

ment of Army, a statutory declaration by the respondent wife, 

which had been obtained by the Government as a basis for discon

tinuing a military allotment to her while her husband" was in the 

Army. The Finance officer objected to the production on the 

ground of public policy but the Supreme Court of Victoria (State's 

Highest Court) held that the statutory declaration was not a 

document of a class, production of which ordinarily be regarded as 

contrary to public interest. But the Court felt the necessity of 

the Minister's opinion whether the disclosure would be against 

public interest before the Court would determine the claim of 

privilege. Gavan Duffy, J.'s observations as to how far the Court 

should determine itself whether the production of the document 

would be against public interest are noteworthy. He observed:

"Without enquiring too closely whether I should act 
on the dissent of the House of Lords (in Duncan 
case) or consider myself bound, as I certainly am 
technically, to take the law to be as laid down by

38
(1948) Victorian L.R. 480.

39
Ibid, p.482.
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the privy Council (in Robinson case), 1 will content 
myself with saying that in the present case if I had 
a considered opinion of the Minister of Defense 1 
would act on it, but I have not before me any evidence 
that the Minister himself has considered the question. 
Having the file produced for my inspection, I would 
also reject the petitioner’s application if I myself 
were satisfied that the use of the declaration would 
be against the public interest. I find it impossible, 
however, to come to such conclusion."

40
Further he concluded:

"I am not prepared to rule that the statutory declara
tion of respondent cannot be received in evidence but 
in view of the decision of the House of Lords I think 
I should, if necessary, give the Minister an opportunity 
of himself considering the matter before I finally de
cide it."

Thus, it appears from this case that the Australian Court 

would try to assimilate both the contradictory decisions of House 

of Lords and Privy Council. But, its general attitude is to 

follow the latter's decision that the ultimate determination would 

be made by the Court, however, it would not do so without giving 

an opportunity to the Government to decide itself whether the 

disclosure would be against the public interest.

The High Court of Australia (the Highest Court of the 

Commonwealth of Australia) has never stated what action it would 

take in the event of conflict between decisions of the Judicial 

Committee of the Privy Council and the House of Lords. But it did
41 zsay in Piro v. Foster & Company Ltd. (not a case involving

40
Ibid, p.483.

41
(1943) 68 Commonwealth L.R. 313- 



privilege) that where there is a conflict in decisions between

its own and House of Lords,, the latter's should be followed. 
42There it was said, as per Rich J.:

"Technically we are bound only by the judgments 
of the Privy Council, but I have no doubt that 
we should not follow all rulings of the House 
of Lords on point of law common to both coun
tries" .

43"This is because", as per Williams J.:
"as the Privy Council pointed out in Trimble v. 
Hill (1879 5 App. cas. 342 at p.345) it is of 
the utmost importance that aLl parts of the 
Empire where English law prevails the interpre
tation of that law by the Courts should be as 
nearly as possible the same."

What course the Australian High Court would follow in 

the field of Government privilege and what effect the above 

rulings would have upon the Court in deciding the question of 

privilege is yet to be seen. But, it seems, its future decision 

would certainly be influenced by the present practice in the 

Commonwealth countries such as Canada.

44In uhe case of Regina v. Snider, the Canadian Supreme 

Court broke the new ground taking the mid-way between the well 

known decisions of House of Lords in Duncan case and Judicial 

Committee of Privy Council in Robinson case. Rejecting on one 

hand the total abnegation of judicial control over Government

42
Ibid, p.325.

43
Ibid, p.341.

44
(1954) 3 Dominion L.R. 483.
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discretion called for by the Duncan case and, on the other 

handj the total assertion of it called for by the Robinson 

case. Mr. Justice Rand (with whom Chief Justice Rinfret con

curred) held that the Court had over the Government department 

head's determination that the production of the document would 

prejudice the public interest a limited right of control roughly 

similar to that commonly exercised by Courts of appeal over the 

findings of juries. There the Court upholding its power to 

determine the validity of claim of privilege denied the conclu

siveness of the Minister of Revenue's claim of a common-law 

privilege to refuse production of income-tax returns. The Court 

disapproved the decision of Duncan case that an objection taken 

to production by the Minister on the ground that it would be 

injurious to public interest is conclusive and the Court could 

not go behind it. The reasons given by the majority of judges 

for disallowing the Minister's refusal to produce the returns 

are as applicable to civil as they are to criminal proceedings.
4bThe Court observed., per Rana, J.:

“Once the nature of documents or the reasons against 
their disclosure are shown, the question for the 
Court is whether they might, on any rational view 
either as to their contents or the fact of their 
existence be such that public interest requires that 
they should not be revealed; if they are capable of 
sustaining such an interest, and a Minister of the 
Crown avers its existence, then the Courts must 
accept his decision. On the otherhand, if the facts, 
as in the example before us, show that no such 
interest can exist, then such a declaration of the

45
Ibid, p.489. But see Reese v. The Queen (1955) 3 Dominion L.R.
691, where Minister's objection held conclusive. See for comments 
on both cases, (1955) 33 Canadian Bar Rev. 352 & 1186 respect
ively.



Minister must be taken to have been made under 
a misapprehension and be disregarded."

Further he said:

"What is secured by attributing to the Courts
.this preliminary determination of possible
prejudice is protection against Executive en
croachments upon the administration of justice."

Thusj in Canada the Court now has the responsibility of 

determining whether on the basis of "any rational view" the 

public interest requires that the document be revealed or not. 

If the Minister states his grounds for declaring that non-dis

closure is required by the public interest and if, these grounds 

do not in the opinion of the Court, show the existence of such 

an interest the Court will order production. House of Lords 

decision in English Duncan case gives no hint of the existence 

of any such rule; differing from the Privy Council's decision 

in Australian Robinson case their Lordships held only that the 

Minister's objection to production on the ground that it would 

be injurious to the public interest is conclusive. Nor do any 

subsequent English cases suggest the existence of any such rule. 

Even whenj as sometimes happens., an English Court is clearly of- 

the opinion that the public interest would not be prejudiced by 

the production of a document as to which the Minister has given 

his opinion that it would, the Court must and does, being bound by
46 the Duncan case, refuse to order production and can do no more 

than deliver exhortations to Government department as to how the

46
Ellis v. Home Office op.cit., supra note 10 at p.68.
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department should in its view exercise the privilege of non

production.

As to this problem of determination the arguments of the 

legal writers have been found in favour of both the sides. In 

favour of the Executive, some argued that the Court may not be 

expert enough to make a proper determination, particularly where 

highly technical data is involved and that the disclosure to the 

Court creates unwarranted risks where top secret information is
47 involved; that the Executive officials can be trusted not to

48withhold information irresponsibly; it has also been suggested
49 that the head of the Executive department has particular experience; 

and that under the constitutional doctrine of separation of powers, 

this is an area of judgment where the Executive rather than the

47
See Haydock, 1 Some Evidentiary Problems Posed, by Atomic Energy 
Security Requirements11 , 61 Harvard L. Rev. 4687475 (1948).

48
See Timber & Cohen, in "Demands of Litigants for Government 
Information", 18 Uni. of-Pittsburgh L. Rev. 687, 708-09 (1957): 
"Government.officials should not be, and rarely are, insensitive 
to the public interest in the rendition of justice in a Court
room. Where there is real need for the information sought- 
because it is essential to the proper determination of the case 
and appears to be unavailable elsewhere - they should and 
generally do co-operate to the fullest possible extent consistent 
with preservation of the integrity of investigative and law en
forcement process, or the protection of other important public 
interest." But see Allen, Law and Orders 371 (1956) op.cit., 
wherein he discussed "the usual assurances---- given that Ministers
and departments could.be trusted to use the privilege with fair
ness and discretion". In answer to this he said: "It never seems 
to be realised when.this soothing-syrup is administered that'abuse 
of power'does not consist only in gross, unscrupulous excess of 
it, but also in gradual and often well-meaning extension, in a 
timorous rather than an aggressive spirit."

49
See Note, The Government Privilege to withhold Documents in 
Private Litigation," 47 Northwestern Uni. L. Rev. $19, 528-29 
(1952)7

could.be
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it ti 50Court has the power to err , while, in the favour of the Courts, 

some argued that judges are capable of dealing with technical data, 

for they are regularly confronted with all kinds; that the 

Executive departments are likely to be over-cautious and thus with

hold too much information; that the caliber of men who are judges
51 

minimizes any risk of unwarranted disclosure; that the judge, 

unlike the head of the department does not have an immediate per

sonal interest in the matter;that the Courts can appraise the 

claim of privilege with relative objectivity as compared with any 

Executive department's evaluation and the manner in which the dis

cretion can be exercised can minimize, to a great extent any added 

risk of disclosure." It has also been suggested by some writers 

that a special tribunal be established to hold secret hearings to
54 

determine Governmental claim of privilege. While none of these 

arguments is entirely persuasive, it seems to the author that 

scales are tipped in favour of having the Courts make ultimate 

determination since the Judiciary is a very well trusted organ of

50
See Burke."Administrative Agency1s Privilege of Non-Disclosure 
when subpoenaed by private litigants"', 36 Boston Uni. L. Rev. 
1187 122 (1956); cf. Bishop, op.cit. 66 Yale L.J. 477 (1957)-

51
For all three arguments, see, McCormick, on Evidence 307 (1954).

52
See Note, 36 Georgetown L.J. 656, 664 (1948).

53
See Carrow, "Governmental Non-disclosure in judicial proceedings", 
107 Uni. of Pennsylvania L*. Rev. 166, 195*71958) .

54
See Haydock, cit. above Note 47; Sanford, op.cit. 3 Vanderbilt
L. Rev. 73, 95 (1949).
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the Government for its impartiality in the administration of 

•justice and it is evident from the above discussion that the 

most Courts have done so by weighing the interests of the private 

party and that of the Government and, whenever it has been found 

necessary, they have guarded the privilege by not forcing the 

disclosure of the very thing the privilege is designed to guard 

against. If this question of determination is left with the 

Executive department, it is more likely to operate to sub-serve 

a partial "public interest" viewed exclusively from a narrow 

departmental angle, including its administrative convenience, 

and it is almost impossible for the Executive department to give 

equal weight to another matter of public interest, as said by 

Justice Morris in an English case that "justice should always 

be done and should be seen to be done" between citizen and citizen 

and the State.

As far as State-secret matters concerning national security 

or military precautions against possible enemy or diplomatic 

relations are involved (as in the English Duncan and the American 

Reynolds cases) there are arguments in favour of giving to the 

Executive department an exclusive power to determine itself, as 

the department is the best judge to determine what matters may 

prejudice public security. These arguments have some justifications 

especially when the circumstances are such that the Court satisfies 

itself that such secret matters are at stake, but those arguments 

give no justification for extending to the Executive department an

55
Ellis v. Home (1953) 2 Q.B.D. 135 at p.147.



equally exclusive power to determine what matters may affect 

the public interest. And since the Executive department cannot 

fairly weigh the degree of injury to the State by the disclosure 

of the information against the degree of injury to a private 

litigant from its non-disclosure, there seems to be a very strong 

ground for vesting this important right to determine the validity 

of the Governmental claim of privilege in an independent tribunal, 

such as the Court.

B. Inspection of Information by the Court;

This is another very important problem in the field of 

Government privilege. Usually, this question of inspection by 

the Court does not arise where the Court treats the Executive's 

claim of privilege as conclusive, such as in England; but it does 

arise in the area where the Court determines the validity of the 

claim of privilege, such as in the United States, India and 

Australia.

The present practice of the English Courts has been settled 

as to this question since the decision of the House of Lords in
1the Duncan case, where the only contention of the appellant was 

that the Court should order production of document and exercise 

its judgment upon the matter after having inspected the document, 

in order to satisfy itself that the claim of privilege was rightly 

made. Their Lordships held that an order for production ought to 

be refused. Viscount Simon L.C. while considering the question 

that the objection validly taken by head of the Government depart-

1
(1942) A.C. 624, Cit. supra Note 5 at p.31.



ment must be treated as conclusive;, pointed out some cases 

where Courts were of the opinion that they would inspect the 

document to determine "whether the fear of injury to the public 
service was his (executive's) real motive in objecting".2 But, 

rejecting those views, their Lordship quoted^ with approval a 

passage from an earlier English case of Beatson v. Skene, where 

Bollock C.B. gave reasons why Court should not inspect the 

document:

"We are of the opinion that, if the production of 
.a state paper would be injurious to the public 
service, the general public interest must be con
sidered paramount to the individual interest of a 
suitor in a court of justice; and the question 
then arises, how is this to be determined? -------
The judge would be unable to determine it .without 
ascertaining what the document was, and why the 
publication of it would be injurious to the public 
service - an inquiry which cannot take place in 
private, and which taking place in public, may do 
all the mischief, which it is proposed to guard 
against. It appears to us, therefore, that the 
question, whether the production of the document 
would be injurious to the public service, must be 
determined, not by the judge but by the head of 
the department having the custody of the paper; 
and if he is in attendance and states that, in his 
opinion the production of the document would be 
injurious to the public service, we think the judge 
ought not to compel the production of it."

Then Lord Simon added another reason why the Court should not see

2
Ibid, p.639*

3
Log. cit.

4
5 H. & N. 838.

5
Ibid, p.853.
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6 the documents by saying:

"for where the Crown is a party to the litigation, 
.this would amount to communicating with one party 
to the exclusion of the other, and it is the first 
principle of justice that the judge should have no 
dealings on the matter in hand with one litigant 
save in the presence of and to the equal knowledge 
of the other".

The above reasonings have been greatly commented by Professor

Wigmore, whose comments are noteworthy.

Commenting on the expression that "the general public 

interest must be considered paramount to the individual interest 
of a suitor in a court of justice", he said:?

"it is urged, to be sure, that 'the public interest 
must be considered paramount to the individual 
interest of a suitor in a court of justice1. As 
if the public interest were not involved in the 
administration of justice! As if the denial of 
justice to a single suitor were not as much a 
public injury as is the dislosure of any official 
record! When justice is at stake, the appeal to 
the necessities of the public interest on the other 
side is of no superior weight".

And, commenting on the question of determination, he said;, 

" 'But the judge would be unable to determine it 
.without ascertaining what the document was' -
surely an avoidable process: 'which injury' how
ever, it is added, 'cannot take in private' - a 
singular assumption. It would rather seem that the 
simple and natural process of determination was 
precisely such a private perusal by the judge. Is 
it to be said that even this much disclosure cannot 
be trusted? Shall every subordinate in the depart
ment have a-ccess to the secret, and not the presid-

8

(1942) A.C. at p. 640.

8 Wigmore on Evidence, op.cit., sec. 2378a.

Ibid, sec. 2379-

6

8
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ing officer of justice? Cannot the constitut
ionally coordinate body og government share the 
confidence?

Then, he concluded by saying:

" The truth cannot be escaped that a court 
which abdicates its inherent function of deter
mining the facts upon which the admissibility 
of evidence depend will furnish to bureaucratic 
officials too ample opportunities for abusing 
the privilege. The lawful limits of the privi
lege are extensible beyond any control, if its 
applicability is left to the determination of 
the very official whose interest it may be to 
shield a wrong-doing under the privilege. Both 
principle and policy demand that the determina
tion of the privilege shall be for the court and 
has been insisted upon by the highest judicial 
personages both in England and the United States".

These are the two extremes. On one hand; Duncan1s rule 

is very wide and rigid. It precludes the Court from looking 

into any information to satisfy itself that matter is of privi

leged nature, if Government claims privilege in a proper form 

and thus it precludes the Court from its judicial function of 

deciding the case on its merits. It is justifiable when informa

tion in question is related to some matters of State-secrets 

concerning national security or diplomatic relations, as was in 

the instant case, but the rule is too broad and not justifiable 

especially where State-secret matters are not at stake. On the 

other hand, Professor Wigmore advocated that all types of infor

mation must be produced for the Court's perusal, when it is 

found necessary by the Court to determine the privileged nature 

of the information sought to be withheld by the Government. This 

principle is a sound one when other than State-secret matters are

9
Loc. cit.
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involved, but it seems little broad when State-secret-matters 

are at stake, at least, when circumstances are such which in

dicate reasonable possibility that such facts exist, as were 

present in Duncan case. When State-secret-informations are 

involved, it is likely that the slightest disclosure even to 

the Court alone might cause mischief the privilege is designed 

to guard against. But, besides these informations, there are 

few matters of public interest which cannot be discussed in
10public and no matters of public interest for which the Court 

cannot be trusted, if the Court requires such matters for its 

perusal to decide the case on merits. These principles are 

seemed to be observed in practice by the Courts of the United 

States, India and Australia, where the Courts inspect the in

formation in question if it is found necessary, to determine the 

validity of the Executive's claim of privilege but they would do 

so "without forcing a disclosure of the very thing the privilege 

is designed to protect."

The practice in the United States as to this question of 

inspection, can best be discussed in four categories depending 

upon the nature of information; who claims privilege and under 

what source. The first category is when state-secret-matter is 

involved; second, when other than state-secret-matter is involved; 

third, claim of privilege is asserted under statutes; and fourth, 

when subordinate officials assert claim of privilege under the

10
See Simon, "Evidence Excluded by consideration of the State 
Interest", 1955 Cambridge L.J. at p.76., (where the matters 
in hands.of Government are classified in seven categories 
and suggested what matters are and are not to be disclosed 
to even Court alone).



departmental regulations,, promulgated under the authority of

5 U.S.C. sec.22, Rev. Stab. sec.161.

The answer to the first category-wnen-state-secret-matter

is involved has been given by the leading case of United States
11

v. Reynolds.• There the Court was of the opinion that it would 

not order production, even privately, where there is a dubious 

showing of necessity by other party, and head of the Government 

department formally claims privilege under circumstances which 

indicate a reasonaole possibility that facts the disclosure of 

which would be injurious to national security exist which bring 

into effect a legally recognized State-secret privilege. The 

Court was also of the opinion that it is the Court; who must 

determine itself whether circumstances are appropriate for the 

claim of privilege, but it must do so "without forcing a disclo-
12of the very thing the privilege is designed to protect" .

I., resolving this problem the Court drew an analogy to the way 

in which Courts protect the privilege against self-incrimination, 

i.e. by listening to the argument as to possible ways in which a 

witness might be incriminated by answering a particular question 

without requiring that the answer be disclosed even to Court alone 

in Chamber. Thus, the Court found a sound formula of compromise 

between two extremes: on one hand, the Court cannot inspect 

document if Executive claims privilege in valid form (as ruled in 

English Duncan case,) and on the other, that the Court has right

11
Op. cit., supra Note 19 at p.ll.

12
Ibid, p.8.
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to inspect any document, irrespective of its nature (as advocated 

by Prof. Wigmore).

Mr. Chief Justice Vinson, while delivering the opinion
observed

"Judicial control over the evidence in a case cannot 
be abdicated to the caprice of executive officers. 
Yet we will not go so far as to say that the court 
may automatically require a complete disclosure to 
the judge before the claim of privilege will be 
accepted in any case."

He continued:

"it may be possible to satisfy the court from all the 
circumstances of the case, that there is a reasonable 
danger that compulsion of the evidence will expose 
military matter which, in the interest of national 
security, should not be divulged. When this is the 
case, the occasion for the privilege is appropriate, 
and court should not jeopardize the security which 
the privilege is meant to protect by insisting upon 
an examination of the evidence, even by the judge alone 
in chamber."

The Court approved the trial Court's initial ruling, in

the absence of any formal claim of privilege asserted by the

Government, that petitioner had shown probable cause for discovery 
of the documents. But, it pointed out that:^

"when the formal claim of privilege was filed by the 
Secretary of the Air Force, under circumstances in
dicating a reasonable possibility that military 
secrets were involved, there was certainly a suffi
cient showing of privilege to cut off further demand - 
for the documents on the showing of necessity for

13
Ibid, pp.9-10.

14
Ibid, pp.10-11.



its compulsion that had then been made."

This decision answers several questions as to inspection 

of document which is sought to be privileged at least when State

secret privilege is involved. First, it is the Court who 

determines the validity of claim of privilege but such determina

tion need not be based on inspection of the document, and in 

certain cases such as the instant one, it should not, but on the 

circumstances of the case as to preserve the full secrecy of such 

document for which the privilege is meant for. Second, the Court 

should balance the interests of the Government in non-disclosure 

and the necessity of that information to the party requesting 

disclosure. In balancing these intei’ests the Court should also 

look into the alternatives available to the private party for 

obtaining such information. And lastly, when there is a dubious 

showing of necessity of such information on one side and a formal 

claim of privilege by the head of the department on the otherside, 

the Court should not order production, even in camera, if the 

Court is satisfied from the circumstances that there is a reason

able possibility that facts exist which come under the scope of 

well recognized privilege. But, it did not say what it would do 

when State-secret-matter is involved and formal claim of privilege 

is asserted, on one side, and absolute necessity is shown by the 

party seeking disclosure, on the other side, and there are no 

circumstances to indicate to the Court that facts exist which 

come under the scope of well recognized privilege. It remains 

yet to be seen whether the Court would inspect such document under 

such circumstances or not. Though, this is a landmark decision 

in the United States in the field of Government privilege.
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The question of inspection of documents of second category 

was clearly presented to the Court in the earlier case of United
15States v. Cotton Valley Operators Committee. There the defen

dants moved under Rule 34 o£ Federal Rules of Civil Procedure 

for production of all relevant Federal Bureau of Investigation's 

reports and all relevant communications between third parties to 

the Department of Justice within a certain period. The pro

duction was ordered but the United States moved to vacate an 

order and Attorney General filed an affidavit claiming that the 

certain reports were privileged. The Court directed full pro

duction for its own inspection so as to decide itself whether 

those reports contained any privileged matter or not. Upon 

refusal to comply by the United States, the Court dismissed the
17 1 ftcase. On direct appeal, the Supreme Court affirmed-10 by an 

equally divided Court without an opinion which casts great doubt 

on the contention that the Executive need not produce information

15
op.cit., supra Nste 19 at p-73-

16
Brief for Appellant pp. 8-14, United States v. Cotton Valley 
Operators Committee, 339 U.S. 940 (i960).

17
9 F.R.D. 719.

18
339 U.S. 940, cert, denied, 339 U.S. 972. But, for criminal 
cases, see ¿fencks v. United States, where the supreme Court 
held that a criminal action must be dismissed when the Govern
ment on the grounds of privilege elects not to comply with an 
order to produce for inspection by the accused and for admiss
ion in evidence of relevant statements or reports in the 
Government's possession of Government's witness respecting the 
subject matter of their testimony at the trial.

After the decision in Jencks case the United States Congress 
enacted legislation amending the criminal code to provide the 
exclusive procedure for handling demands for the production of 
statements and reports of witnesses in criminal proceedings, 
see 71 Stat. 598, 18 United States Code, sec. 35OO.
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for inspection by the Court when Government privilege is claimed.

But many lower Federal Courts have required Government to produce 

for inspection by the Court in order to determine the validity
19of claim of privilege.

As to the third category of documents the Court's power

to inspect to determine the validity of claim of privilege of 

non-disclosure has been curtailed to the extent to which privilege
pois derived from such statutes, e.g. section 2507 of the Judicial

Code of 1948, 28 United Spates Code, section 2507 provides that 

the head of a Government department or agency may refuse to comply 

with a request for information made by the Court of Claims ’’when,
21 

in his opinion, compliance will be injurious to the public interest.”

Similarly, under fourth category, when subordinate official claims 

privilege under departmental regulations promulgated under 5 United

States Code, sec. 22 (Rev. stat. sec.161), the Court is without

19
See e.g. Evans v. United States, 10 F.R.D. 255 (W.D. La. 1950); 
United States v. Certain Parcels of Land, 15 F.R.D. 224 (S.D. 
Calif. 1954).

20
See, e.g. 60 Stat. 238 (1946), 5 U.S.C. Sec. 1002 (1958)(records 
of administrative agencies generally). See also Special Govern
ment Information Sub Committee, House Committee on Government 
Operations, 85th Cong. 2d. sess., Compilation of Statutes Authori
zing the Withholding, Restrictive, or Limiting the Availability 
of Government Information and Records (Tentative) Committee Print 
1958).

21
See e.g. Pollen v. United States, 85 Ct. Cl. 673 (1937). This 
section does not apply to the Federal District Courts, but they 
will not disregard the public policy stated therein, see Pollen 
v. Ford Instrument Co., 26 F. Supp. 583 (D.C. N.Y. 1939)-

22
Discussed supra at pp.1-14.
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jurisdiction to inspect the document or information to determine 

the privileged character of the document on the ground that the 

statute requires all regulations issued under to be "not incon

sistent with law"and the Court has to uphold privilege.

But this is good only when subpoena duces tecum is served on 

subordinate official and not when it is served on head of the 

Government department. In the latter case., the Court's power is 

similar as discussed above.

In India, the matter of inspection by the Court has been 

regulated by statute. The second paragraph of section 162 of the 

Indian Evidence Act of 1872 provides:

"The Court, if it sees fit, may inspect the document, 
unless it refers to matters of State, or take other 
evidence to enable it to determine on its admissi
bility."

Under this power, the Indian Court may, inspect, if it sees 

fit, any documents including one sought to be withheld by the 

Government under claim of privilege unless the document refers to 

"matters of State". The expression "matters of State" has been 

construed and interpreted by most Indian Courts as "affairs of 

State" as used in section 123 of Evidence Act, 1872; and as such 

the Courts have held that under this section (S. 162) for deter

mining the validity of an objection to production of a document 

the Court has a right to inspect the document, if it sees necessary,

See Zimmerman v. Poindexter, 74 E. Supp. 933 (D.C. Hawaii, 1947)«

24
See Boske v. Comingore; and U.S_. Ex. rel Touhy v. Ragen op.cit., 
supra pp.6-11.



unless the objection is a claim of privilege under section 123, 

in which case the Court cannot look at the document but may 

only take other evidence for the purpose of deciding on the
25 ..objection. It also has been seen that the expression affairs 

of State1' as used in section 123 of Evidence Act has been in

terpreted by most Indian Courts to mean only such matters
26 relative to national security or good diplomatic relations.

It follows, then, the Indian Courts will not look at the docu

ment relating national defense or good diplomatic relations or 

in other words document relating to State-secret matters, to 

determine the validity of the claim of privilege. This practice 

is very similar to the practice of the United States as expressed 

in Reynolds case when State-secret privilege is at stake. The 

only difference is in the United States, the Court will weigh 

the interests of the parties and when it is satisfied from the 

circumstances that disclosure would be injurious to national 

defense or security then the privilege will be recognized; while 

in India, the Courts have derived power from second paragraph of 

section 162 of Evidence Act that the Court can take other evidence 

to determine the validity of claim of privilege. This has been 

criticized by the legal writer as "such a procedure is tantamount 

to admitting secondary evidence of a document which the Court is

25
See e.g. Public Prosecutor v. Damerà op.cit., supra Note 32 
at p.79; Dinbai Patit v. Dominion of India, op.cit., supra 
Note 12 at p.20; G.G. in Council v. Peer Moh'd. op.cit., 
supra Note 9 at p. 19; Chamarbaghwalla v. Parpia, op.cit., 
supra Note 5 at p.17.

26
Ibid, see discussion supra at pp.16-21.

27
See Sarkar on Evidence op.cit. p. 1255-
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not allowed to see. This is a circumlocutory and unsatisfactory 

way of deciding a question" and suggested that this question 

"could have been easily and expeditiously determined by a perusal 

of the document by the Court". This anomaly created by the 

second paragraph of section 162 of Evidence Act needs to be re

moved by legislative Act though the spirit of this section must 

be preserved. When the "affairs of State" or State-secret matter 

is involved the Court should not in exefcising its power to 

determine the validity of the claim of privilege, insist upon to 

look into the document or take other evidence which might tend to 

reveal the secret matters contained in the document, otherwise 

the mischief might be caused which the privilege is provided to 

guard against; -but the Court should exercise its power in a 

very similar manner as did the Supreme Court of the United States 

in Reynolds case.

In India, the Court's right to inspect document when a 

claim of privilege is asserted under another section namely section
28124 (official communications) or section 125 (informer's 

privilege)of Evidence Act is not disputed.

Besides section 162 of Evidence Act, there is one other 

provision in Civil Procedure Code empowering Indian Courts to 

ox'ader for inspection of documents. Order 11, Rule 19(2) of the

28
See e.g. Cases cited in footnote 25 above; see also In re 
Suryanarayana, A.I.R. 1954 Madras 278 and Venkatachella v. 
Sampathu, 32 Madras 62.

29
See e.g. Liladhar Umersi v. Emperor, 39 Indian Cases 79 at
p. 83.
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Civil Procedure Code provides;3°

"Where on an application for an order for 
.inspection privilege is claimed for any 
document, it shall be lawful for the Court 
to inspect the document for the purpose of 
deciding as to the validity of the claim of 
privilege".

If the general power of the Court is to be superceded 

by the special power then the above provision is superceded 

by section 162 of Evidence Act and so the Court may inspect 

all documents but the document when the privilege is claimed 

under section 123 of Evidence Act, that is, if document rela

ting to matters of "affairs of State" is involved, the Court 

will not inspect it.

In Australia, this question of inspection has been settled 

since the decision of the Judicial Committee of Privy Council in
31

the famous Robinson case. There the Court considered the pro

vision of Order 31, rule 14, sub-rule 2 of the South Australian 

Rules of Court, like Order 31, rule 19A, sub-rule 2, of the Rules 

of English Supreme Court and Order 11, rule 19(2) of Indian Civil 

Procedure Code (just discussed above). It reads:

"Where on an application for an order for 
.inspection privilege is claimed for any 
document, it shall be lawful for the Court 
or a judge to inspect the documents for 
the purpose of deciding as to the validity 
of the claim of privilege".

30
For Criminal cases, similar provision is found in Criminal 
Procedure Code Section 94. For the applicability of these 
different provisions and how far they differ from each other, 
See Brijnath Kedarnath v. State of Madhya Bharat, 1957 Criminal 
L.J. 134 at p.135, 1956 Madhya Bharat L.R. 387, 1956, Madhya 
Bharat L.J. 1532.

31
Robinson v. State of South Asstralla (No.2) op.cit. supra,
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Their Lordships approved the appellant's contentions 

that this rule "gives the Court or a judge the right to inspect 

a document for which privilege is claimed" and their Lordships 

found no exception even when the privilege is claimed on the 

ground of public policy for official documents containing the 

matters of State, and concluded saying that "the Court is
32 

possessed of such a power".

This rule is a very general and broad one. It gives 

power to the Court to Inspect all kinds of documents for which 

privilege is claimed. Does this mean that when privilege is 

claimed for documents containing State-secret-matters relating 

to National security or good diplomatic relations the Australian 

Court if it wishes so, inspects the document to determine its 

validity? No Australian case has yet decided this question. 

But, it is certain that the Australian Court would not insist to 

exercise its power to determine the validity of the claims of 

privilege when national security or State-secrets privilege is 

involved under the principle laid down in the Robinson case that 

"its exercise be carefully guarded so as not to occasion to the 

State the mischief which the privilege, where it exists, is
33designed to guard against". Though, it is very hard to predict

Note 7; at p. 26.

32
Ibid, p.723. But for English rule, compare the decision in 
Duncan v. Cammell Laird & Co., op.cit. p.641, supra Note 5 
at p.31, where Lord Simon approved a doubt raised by Parcq 
L.J. (1941) A.C. at 441 that English R.S.C. Ord.31 r.19(a)(2) 
covers a case like this.

33
Ibid, p.716.
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which practice it would adopt when State-secret matter is at 

stake, whether the practice that the Court itself should de

termine from other circumstances without forcing the disclosure 

of the very thing the privilege is designed to protect as 

followed in the United States and India or the practice that 

the Government's determination is conclusive in this matter and 

Court cannot go behind that determination as followed in England.

In this area, the distinction drawn by the Courts of the 

United States and India between the State-secret-matters affect

ing national security interest and all other matters affecting 

lesser public interest is a sound one. For the former, they 

recognize that the paramount interest in security requires that 

secrets of State should be ipso facto free from disclosure even 

to the Court, at least when the circumstances are such, at the 

discretion of the Executive. For the latter, when matters of 

lesser interest are involved, the Courts may inspect if necessary, 

to pass upon the claim of privilege. This practice is very 

sound one, as it protects the privileged information without 

forcing its disclosure to such an extent so as to cause mischief 

the privilege is designed to guard against, as well as, the Court 

does not abdicate its judicial function to decide what are and 

what are not admissible evidence. It inspects, if necessary, to 

pass-upon any claim of privilege, and thereby ensures the impartial 

judgment on the merits of the case.

There are some grounds for quarrelling with this question 

of inspection by the Court generally: that it is burdensome; it 

invades the privilege; it exposes the Court to matters which are 
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34

immaterial and it is ex parte and improper; but., the harm done 

by the practice of inspection by the Court, State-secret informa

tions excepted, to pass upon the claim of privilege is practically 

negligible compared to the advantages it has in securing justice 

to the private litigant and maintaining his trust in the impart

iality of the judiciary as against the possible biased determina

tion of the Government departments in claiming privilege of non

disclosure for even those documents which would have never been 

legally recognized as privileged by Courts. Thus, it preserves 

and protects the right of every man to know all evidence helpful 

to his case. But as the sole purpose of inspection by the Court 

is to check whether the claim of privilege by the Government is 

valid or not, the Court's inquiry should be limited to that end 

only. The Court should inspect only when it feels that it is 

necessary to do so to protect private party's interest and there 

is no other means to determine the nature of the document claimed 

as privileged, and the Court should do so in such a way as to 

infringe as little as possible upon the claimed privilege.

34
For these and their answers see Taubeneck and Sexton "Executive 
Privilege and the Court's right to know ---- ", 48 Georgetown L.J.
486 at pp. 512-13. To the argument that the ex parte and in 
camera examination is not due process, it is maintained that it 
is at least better than no judicial examination at all, see 
Haydock, op.cit. p.474, supra Note 47 at p.87. Legal writers, 
however, appear to favour ex parte inspection by the trial judge, 
see 8 Wigmore on Evidence op.cit., sec. 2379; 4 Moore, Federal 
Practice, (2d. ed. 1950) par.26.25(b), pp.ll77_78. See also 
McCormick on Evidence 307 (1954): "The determination of 
questions of fact and the applications of legal standards thereto 
in passing upon the admissibility of evidence and the validity 
of claims of evidential privilege are traditionally the respon
sibility of the judge".
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CONCLUSION

It is very difficult to arrive at any generalization

in a large area like this. But,, the policy behind these 

privileges is well established. The Government must have the 

prerogative rights of protecting some information from being 

disclosed, when in its view, the disclosure might be contrary 

to the public interest. It is in the public interest that 

these rights or privileges as they are commonly known, must be 

recognized and any such privileged information should not be 

revealed to the public even though sometimes a private litigant 

has to suffer. But the difficult problem is how far the public 

interest ought to go? As the Government often refuses to dis

close documents which appear to be of very little importance 

from the point of view of national interest, it presents before 

the Courts a conflict with another public interest that "justice 

should always be done and seen to be done" between citizen and 

citizen or citizen and the State.

What is called for is a balancing of the conflicting 

interests. State secret matters excepted, there is no justifi

cation for assumption that Governmental interest overrides all 

other considerations of other public interest. The Court should 

be empowered to decide whether the production of any information 

would be injurious to the public interest. In weighing these 

conflicting interests the Court should, of course, consider the 

issues in the case on merits. It should carefully consider what 

it is that the private party seeks and what necessity that party
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shows therefor; why the Government resists to such request 

and whether there is some other way to protect the legitimate 

interests of both parties. If the private party's showing 

of necessity is dubious, and Government formally claims privi

lege of non-disclosure, the claim should be accepted but when 

a strong necessity is shown by a private party, the Court 

should not accept the claim lightly but should require from 

the Government a strong showing in support of the claim of 

privilege.

As to the State-secrets information, the Government's 

decision that such information should be excluded from being 

given in evidence, by the considerations of public security 

should be conclusive, but the Court must be satisfied that 

such information is really contained in such State-secret 

matters not by examining the information but either from the 

circumstances of the case or from the affidavit stating the 

nature of the information and the suggested injury to the State. 

The ultimate ruling should always be that of the Court.

As far as any other claims of privilege based on the 

Government's own considerations of public interest are concerned, 

they should be examinable by the Court and should be balanced 

against such other considerations of public interest as urged by 

those seeking disclosure.
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