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***** INTRODUCTION *****

Nationalism - the dream of the Federalist - the 'nightmare 

of the average citizen of the States who ratified a constitution 

ordained and established "in order to form a more perfect union"* 

Experience under the recent Confederation had convinced the pru

dent men of the time that the continued existence of each of 

their beloved states could only be assured by the creation of a 

central government - a federation of the states in a common en

terprise. However they regarded a strong central government as 

a thing to be feared and shunned and, therefore, accepted the 

Federal Constitution with misgivings, but with assurance that the 

individuality and sovereignty of the states would be undisturbed.
(

This admixture of hostility and tolerance toward the new 

government is understandable in the light of the environment of 

those times. The people of each of the colonies had been, and 

continued to be, for many years after the ratification of the con 

stitution, of necessity domestic and self-centered. There was 

scarcely any communication between communities. The mode of 

transportation was by horse, wagon or sailing vessel; roads and 

highways in the present day sense did not exist, and those they 

had were little better than paths often leading through uninhab

ited areas of woodland separating one community from another.

As a consequence thereof Intercourse between citizens of the var

ious colonies was only for few men, and for them under severe 

hardships. 1

1 Beveridge Life of John Marshall Vol I, Chapter VII
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Therefore it is not surprising that there was an intense per

sonal interest each in his own state and its sovereignty. True 

each state had contributed in the rebellion, but this was to 

repel a common foe and free the land from the control of tyran

ny. The average soldier was not sacrificing his life^,liberty 

and property for a union of the colonies. "Patriotism was 

state patriotism". 2
Thus the Federal Government had its beginning and the years 

marked its gradual progress toward nationalism. The repulsion 

of invasion, the assertion of our prerogatives as a member of 

the family of nations, the extension of our boundaries, the im

provement of transportation facilities and the appearance of 

the railroads resulting in a more intimate intercourse of the 

citizens of one state with .those of another, the war to preserve 

the union, the growth of national prosperity and the "stream of 

commerce" throughout the nation: all have had their part in the 

developement of national pride. Today patriotism is national 

patriotism.

The states are as ever essential to the scheme of our gov

ernmental system. Their role is as important now as it was 

then, indeed more important. The lines dividing the powers of 

each persist and enchroachment into the field of state domain 

is to be deprecated. The Constitution stands as a beacon light 

marking the way, and the Supreme Court of the United States 

continues to mark out the constitutional boundary of power and 
usurpation whether of Congress or of the States.

2. Woodrow Wilson The State, page 293.
<
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One of the important provisions in the Constitution dele

gates to the legislative branch of the Federal Government the

regulation of commerce among the several states and further pro

vides that it shall make all laws which shall be necessary and

proper to carry the foregoing into execution. 3

Over a century ago the Supreme Court of the United States 

decided that this power to regulate commerce among the several 

states is "complete in itself, may be exercised to its utmost 

extent, and acknowledges no limitations other than are pre- 

» scribed in the constitution." 4 *
The growth and expansion of the national power under this

provision of the Constitution has been compatable with the

• developement of the commercial life of the nation. The power

granted to regulate a commerce by horse and wagon and sailing 

ship has met the exigencies of a national life wherein the 

railway and the telegraph are essential.

Thus the Supreme Court in this generation has decided:

"Commerce is a unit and does not regard state 
lines, and while, under the Constitution, inter- - 
state and intra-state commerce are ordinarily 
subject to regulation by different sovereignties, 
yet when they are so mingled together that the

> supreme authority, the Nation, cannot exercise
complete effective control over interstate com
merce without incidental regulation of intra
state commerce, such incidental regulation is 
not an invasion of state authority or a viola
tion of the proviso." 5

3. Art I. Sec. 8.
4. Gibbons v Ogden, 9 Wheat. I (196)
5« -Wisconsin Rates Case 257 U.S. 563 (588)



INTERSTATE COMMERCE COMMISSION

The railroad corporations, from, the appearance of the pio

neer line for a period of some fifty years, were left to control 

their own affairs, subject to such constitutional regulations as 

the states might impose, and the restrictions of the common law. 

During those years of expansion and developement in the nation, 

particularly after the civil war, railroads were built over the 

whole country. Communities vied with one another for favor in 

the construction of roads. Bonds were voted by states, counties, 

townships and municipalities in their aid, and speculation, un
lawful practices and unjust discriminations were practiced by the 

carriers to the injury and ruin of individuals and communities.

Then public sentiment was aroused against these practices of 

the railroads. The states undertook to control them. The Granger 

movement originated in the middle west having its birth in the be

lief that the railroads were exacting too much and giving too 

little. In 1876 the Supreme Court of the United States stripped 

the railroads of their supposed private character and impressed 

them with a public interest, further deciding in the same cases 

that, "until Congress acts, the state may be permitted to adopt 

such rules and regulations as may be necessary for the promotion 

of the general welfare of the people within its jurisdiction" in 

the regulation of the commerce wholly within its borders. 6 Then 
ten years later the same court decided that a state may not pres

cribe rates to be charged for transportation from one state to an-

6 Granger Cases 94 U. S. 155
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other, inasmuch as that was interstate commerce and within the ex

clusive power of Congress to control, and until it acted that com

merce was free,7
The following year, February 4th, 1887, Congress acted by the 

passage of the original Act to Regulate Commerce, creating the Inter

state Commerce Commission.8 The design of the law was particularly 

to destroy the power of the carriers to give unjust preferences to 

any shipper or community; to prevent undue discriminations against 

patrons of the railroads entitled to equal treatment in the matter 

of rates; to inhibit greater compensation for a shorter than for a 

longer distance over the same line, and to abolish combinations for 

the pooling of freights.9

Congress expressly provided that shipments in interstate com

merce were subject to the provisions of the Act, but that commerce 

wholly within one State was excluded.10 Notwithstanding this ex

press statutory declaration of Congress that intrastate commerce 

should not be within the control of the Interstate Commerce Commis

sion, that body has on occasions found it necessary to assume con

trol under the provisions of the original act and subsequent amend

ments thereto incident to the exercise of its authority over inter
state commerce.

The major phases of intrastate commerce over which the Commis

sion has asserted its authority and the extent thereof, will be 

treated herein, together with a consideration of the pronouncements 

of the Supreme Court in marking ou± the constitutional limits.

7 Wabash v Illinois 118 U.S. 557
8 24 Stat.L. Chap 104
10 Section 1 paragraph 2a of the Act
9 I. C. C. v B. & 0. Railroad Co. 145 U.S. 265 (1892)



1. INTRASTATE RATES PRIOR TO THE TRANSPORTATION ACT

The authority of the Interstate Commerce Commission in the 

matter of just and reasonable rates charged by the interstate 
carriers was restricted to their interstate commerce. The States 

continued to provide the rate structure for the purely intrastate 

commerce. A natural sequence of this was the practical question 

of interference with or discriminations against interstate com

merce by progressive state sovereignties desirous of domestic 

prosperity. How far would this State power extend? Was the only 

restriction on it the Fourteenth Amendment? What power existed 

in Congress on the subject? These questions and many others have 

been presented to the Supreme Court for decision since the pas

sage of the Act. The answers thereto; the authority of the Com

mission over intrastate rates and the general developement of the 

Federal control in this field will be outlined in this chapter.

It might be said that thé developement of the law was indi

cated in Smyth v Ames.11 In that case it was claimed at the 

trial before the lower court that the proposed intrastate rates 

of the State of Nebraska would interfere with interstate com

merce. Much testimony upon this issue was adduced; the effect 

of the reduced rates to Omaha upon rates to Council Bluffs 

across the river-was especially insisted upon. Both the lower 

court and the Supreme Court held against the railroads upon this 

issue.

11 169 U.S. 466 (541) (1898)



The Supreme Court decided that until Congress, in the ex

ercise of its constitutional power, prescribes rates to be charged 

by the railroad company, the states had the power to fix rates 

"for transportation beginning and ending within their respective 

limits". But the reasonableness or unreasonableness of those 

rates, said the court, "must be determined without reference to 

the interstate business done by the carrier, or to the profits 

derived from it"» The court then went on to say:
«The State cannot justify unreasonably low 

rates for domestic transportation, considered 
alone, upon the ground that the carrier is 
earning large profits on its interstate busi
ness, over which, so far as rates are concern
ed, the State has no control. Nor can the car
rier justify unreasonably high rates on domestic 
business upon the ground that it will be able only 
in that way to meet losses on its interstate 
business»"

The court further held that reasonable rates were such as

would yield to the carrier just compensation based upon the fair 

value of its property used for the convenience of the.public.

Another case came before the Supreme Court three years later 

indicating further the developement of the federal attitude on 

this subject of interstate and intrastate rates« The case of
1?Louisville and Nashville Co. v Eubank presented the applica

tion of the long and short haul clause found in the constitution 

of the State of Kentucky to interstate transportation. This 

clause provided that it shall be unlawful for a carrier to receive 

a greater compensation in the aggregate for the transportation of 

persons or property of a like kind under substantially similar cir 

cumstances and conditions for a shorter than for a longer distance

12 184 U. S. 27 (1902)
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over the same line, the shorter being included within the longer.

It was contended that the carrier had charged a lower rate for 

carriage from Nashville, Tennessee to Louisville, Kentucky, a dis
tance of 185 miles, than from Franklin to Louisville, Franklin be

ing an intermediate intrastate point on the same line, the distance 

between these points being 134 miles; that this was in violation 

of the long and short haul clause of the state constitution. 

The state court so held, thus in substance deciding that the car

rier could not charge less for an interstate transportation than 

for an intermediate intrastate transportation, under substantially 

similar circumstances and conditions.

The Supreme Court however reversed the judgment of the state 

court declaring that the provision was invalid in so far as it is 

made applicable to or affects interstate commerce. That the state, 

under the guise of regulating rates within its domain,could not 

make the validity of interstate rates depend upop. the level of 

intrastate rates, thus enabling it "to directly affect and in that 

way to regulate to some extent the interstate commerce of the 

carrier, which power of regulation the constitution of the United 

States gives to the Federal Congress’*.

The attitude of the Supreme Court on the subject of this 

relationship of federal and state rates was definitely indicated 
however in the Minnesota Bate Cases.13 The interest in this

case was nation wide. Eight states submitted briefs amici curae 

asserting the inalienable rights of state sovereignty; the wis

dom and expediency of a nation "composed of several states re
taining large jurisdiction" in preference to a strong central gov

ernment; the philosophy of Bousseau in his Social Compact and the 

13 230 U.S. 352 (1913)
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writings of Thomas Jefferson, as arguments against any "enchroach- 

ment" on the part of the Federal Government in the field of intra

state rates. 14

The suit was instituted by the stockholders of the Northern 

Pacific Railway Company and other railroads petitioning the court 

to enjoin the enforcement of two orders of the Railroad and Ware

house Commission of the State of Minnesota prescribing maximum 

rates for freight and a maximum fare of two cents a mile for pas
sengers, all said rates relating to traffic exclusively between 

points in the state and lower than the interstate rates. The 

bill of complaint among other grounds alleged that as applied to 

cities on the State’s boundary or to places within competitive 

districts, the Intrastate rates disturbed the relation previously 

existing between interstate and intrastate rates and thus were a 

direct burden on interstate commerce in violation of the provis

ions of the Act to Regulate Commerce, in conflict with the Four

teenth Amendment to the Constitution and also created discrimin

ation as against localities in interstate commerce.

The Supreme Court decided that when a state enactment 

imposed a direct burden upon interstate commerce it must fall 

regardless of federal legislation, inasmuch as the state would 

then be restraining that which in the absence of Federal legis

lation should be free.

It reiterated that power was in the States to prescribe 
the intrastate rates without reference to the interstate busi

ness of the carrier with the limitation that they be not con-

14 Transcript of Record and Briefs, Supreme Court 1913 Term 
Volume 59, case 291.
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fiscatory. That when matters falling within the power of the

State are also, by reason of their relation to interstate com

merce, within the reach of Federal action, until Congress does 

act, the State may act. Consideration was then given to this 

relationship of interstate and intrastate business in the fol

lowing language:
"The interblending of operations in the conduct 

of interstate and local business by interstate 
carriers is strongly pressed upon our attention. 
......... The force of these contentions is em
phasized in these cases and in others of like 
nature, by the extreme difficulty and intricacy 
of the calculations which must be made in the ef
fort to establish a segregation of intrastate 
business for the purpose of determining the return 
to which the ca7(*rier is properly entitled there
from*

"But these considerations are for the practical 
judgement of Congress in determining the extent 
of the regulation necessary under existing con
ditions of transportation to conserve and promote 
the interests of interstate commerce.”

Adding thereafter these perspicacious words:

"If the situation has become such, by reason of 
interblending of the interstate and intrastate 
operations of interstate carriers, that adequate 
regulation of their interstate rates cannot be 
maintained without imposing requirements with 
respect to their intrastate rates which substan
tially affect the former, it is for Congress to 
determine, within the limits of its constitutional 
authority over interstate commerce and its instru
ments the measure of the regulation it should 
supply.” 15

The court recognized the possible applicability of Section
"1 e

3, of the Interstate Commerce Act to intrastate traffic and

15 pages 432-33
16 24 Stat L.379."Section 3. That it shall be unlawful for any 

common carrier subject to the provisions of this act to make or 
give any undue or unreasonable preference or advantage to any 
particular person, company, firm, corporation, or locality, or 
any particular description of traffic, in any respect whatsoever, 
or to subject any particular person, company, firm, corporation,

(contd)
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specifically reserved its opinion, on the point when it said:

"It is urged, however, that the words of the 
proviso are susceptible of a construction which 
would permit the provisions of section three of 
the act, prohibiting carriers from giving an un
due or unreasonable preference or advantage to 
any locality, to apply to unreasonable discrimi
nations between localities In different States, 
as well as when arising from an intrastate rate 
as compared with an interstate rate, as when due 
to interstate rates exclusively." 17

The court then went on to say that it was not necessary to 

decide the point here. Its consideration "would be primarily 

for the investigation and determination of the Interstate Com

merce Commission and not for the courts".

None of the cases heretofore mentioned involved an order of 

the Interstate Commerce Commission. However at the time the 

Minnesota Rate Cases were before the Supreme Court, there was 

pending before the Commerce Court on appeal a suit definitely in 

point as to a specific finding by the Commission of unjust dis

crimination against persons and localities in interstate commerce, 

and the following year it was before the Supreme Court for deci

sion. This was the Houston, East and West Texas Railway Company 
v. United States, otherwise known as the Shreveport Case. 18

The territory involved in this case is Dallas and Houston 

in eastern Texas and the adjoining distributing center of Shreve

port, Louisiana, Shreveport is one of the oldest distributing 

points west of the Mississippi River. Long before railroads had 

been built out of Shreveport to the west, supplies for Texas and

16 contd. *or locality, or any particular description of traffic, 
to any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever."

17 page 419
18 234 U.S. 342 (1914)
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many other states north and. west were hauled by team from 

Shreveport, and with the advent of the railroads these sup

plies moved by rail. Until 1898 Shreveport enjoyed a large 
share of the Texas business. Then Texas adopted a policy 

of building up jobbing centers in the state.

Shreveport is 40 miles from the Texas state line and is 
231 miles from Houston»Texas and 189 miles from Dallas»Texas. 

Shreveport competes with both. Houston and Dallas for trade in 

the intervening points.
Commodity rates were fixed by the Hailroad Commission of 

Texas for intrastate hauls by interstate carriers from Dallas 

and Houston eastward which are much less to intermediate points 

in the state according to distance than from Shreveport west
ward to the same points and thus affected the commerce of Shreve

port. To illustrate: A rate of sixty cents per hundred pounds 

carried first class intrastate traffic a distance of 160 miles 

to the east from Dallas, while the same rate from Shreveport 

carried the same kind of traffic only 55 miles into Texas. From 

Houston to Lufkin, Texas a distance of 118.2 miles traffic 

moved at a rate of fifty cents per hundred pounds, while the 

interstate rate from Shreveport to the same point a distance of 

112.5 miles was sixty nine cents.

Upon complaint before the Interstate Commerce Commission 
that body found that the interstate rates were unreasonable 

and fixed reasonable rates for the future. It however found 

that even some of these rates would be unduly prejudicial to 
Shreveport and unduly prefer the Texas cities. The Commission 

ordered the carriers to establish interstate rates no higher 
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than those found reasonable and to cease and desist from charg

ing higher rates upon any commodity from Shreveport into Texas 

than those contemporaneously maintained on like traffic from 

Houston and Dallas toward Shreveport for equal distances. The . 

carriers were therefore left free to increase the lower intra- 

state rates inasmuch as the interstate rates were fixed by the 

Commission as reasonable rates.

On appeal to the Supreme Court, therefore, the question 

expressly reserved with reference to Section 3 of the Act in 

the Minnesota Rate Cases and its application in the case of 
an unreasonable preference or advantage to intrastate traffic 

to the prejudice and disadvantage of interstate traffic was 
presented for its consideration.

The court in its opinion reiterated that when the power 

of Congress to regulate commerce among the states exists, it 

dominates, and that "interstate trade was not left to be de

stroyed or impeded by the rivalries of local governments."
Referring to the contention that the proviso in Section 1, 

excluding intrastate commerce from the application of the .act, 

carves from the scope of Section 3 intrastate commerce where

> discriminations are involved, the court held that the section

was to be construed to include such traffic where interstate 

rates were affected and discriminated against. That here the 

Commission expressly found that unjust discriminations exist

ed and was dealing with rates injuriously affecting, through 

an unreasonable discrimination, traffic that was interstate, 
further saying:
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"Such a matter is one with which Congress 
alone is competent to deal, and, in view 
of the act and the comprehensive terms of 
the provisions against unjust discrimina
tion, there is no ground for holding that 
the authority of Congress was unexercised 
and that the subject was thus left without 
governmental regulation,"

As to the manner of removing the injurious discrimina

tions against interstate traffic arising from the relation of 

intrastate to interstate rates, the court decided that Congress 

is not bound to reduce the latter below what is a fair standard 
to the carrier and public,

"Otherwise, it could prevent the injury 
to interstate commerce only by the sacri
fice of its judgment as to interstate rates."

The conclusion of the decision is that the carriers are

entitled to maintain the interstate rates found to be reason

able by the Commission, complying with the order by adjusting 

the other rates to which the order related so as to remove the 

unjust discrimination.

Thus it may be seen that:

1. State rates must be determined without reference to
the interstate business done by the carrier, and the validity

of interstate rates cannot be made to depend on the level of 

the intrastate rates, State constitutions to the contrary not

withstanding.

2. In prescribing state rates for intrastate commerce the 

rates may appear to discriminate against particular localities 

and persons in interstate commerce, unless and until there is a 

finding by the Interstate Commerce Commission of undue prejudice
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•to and unjust discrimination against interstate traffic .

3. In the event however of such a finding by the Commission, 

it has the power to remove the unjust discrimination and may order 

the carriers to adjust the offending intrastate rates to the basis 

of the reasonable interstate rates to accomplish this purpose.

4. The authority of the Commission over the intrastate rates 

is indirectly exercised as to persons and localities when they are 

specifically found to be unjustly discriminatory and prejudicial 

against interstate commerce, in preference to said persons or locali

ties.

The States* sovereign rights to prescribe their intrastate 

rate structure are, therefore, limited by congressional control. 
True this control is indirect and incidental to interstate commerce, 

but it is indubitably a limitation. The States must now give due 

consideration to the rights of persons and localities in interstate 

commerce.

Furthermore, a valid order by the Interstate Commerce Commis

sion to advance the intrastate rates cannot be delayed by a state 

statute requiring thirty days notice in the filing of schedules 

with its commission. Such a statute has no application to federal 
authority which is dominant, though some notice should be given in 

the proper conduct of business. 19
There are, of course, limitations on the power of the Federal 

Government in the matter. The Commission’s order must be certain 

and precise as to ’’the territory or points to and from which the 

intrastate rates must or may be adjusted”. There must also be find

ings indicating definitely the localities wherein the intrastate 

rates are prejudicial to the interstate traffic intended to be

19 American Express Co. v South Dakota -Caldwell 244 U.S.617 (1917)
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protected. 20
It has been the custom of the Commission in such cases to 

insert a saving clause in the general order permitting anyone to 

make appropriate application to be excepted. This gives relief 

to those to whom the order should not apply.,

2. CONTROL UNDER FEDERAL WAR POWER

The extraordinary power of the Federal Government during 

war emergencies was clearly manifested in the assumption of 

absolute control of the railroad systems of the country by pro

clamation of President Wilson during the World War. This pro

clamation of December 1917, issued by authority of congression

al enactment passed in August 1816, placed the control of the 

railroads under a director general with authority to secure 

unified possession, administration and supervision of the entire 

systems for the government of the United States. Under the 

power thus conferred upon him, the Director General filed with 

the Interstate Commerce Commission and established "a schedule 

of rates for all roads under his control and covering all class
es of service, intrastate as well as intBrstate”. By act of 

the Congress passed subsequent to the proclamation, the Commis

sion. was prohibited from suspending the rates so established 
pending its final determination.

The constitutionality of this power over intrastate rates 

and commerce was raised in the case of the Northern Pacific 
Railway Company v. State of North Dakota 20a wherein the

20 Illinois Central R. Co. v Pub Util. Com of Ill 245 U.S. 493 
20a 250 U.S. 135 (1918) (1918) 
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state questioned the national authority to fix intrastate rates. 
The Supreme Court upheld the “complete and undivided character 

of the war power of the United States". That the continuance 

of state power in such an emergency is "but to deny” the exist

ence of the national power.

********
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3.' INTRASTATE RATES UNDER THE TRANSPORTATION ACT

The Transportation Act became law on February 28th,
211920 and its provisions marked a new departure. Its 

avowed purpose was to "maintain an adequate railway service 
for the people of the United States." This Act followed 

the period of the world war during which the Federal Govern 

ment took possession and control of the steam railroad 
systems of the country.

The authority of the Interstate Commerce Commission 

over intrastate rates was further extended in the act by 

the addition of Section 13 paragraph 4 :

"Whenever in any such investigation the Commission 
after full hearing, finds that any such (21a) rate, 
fare, charge, classification, regulation, or practice 
causes any undue or unreasonable advantage, prefer
ence, or prejudice as between persons or localities 
in intrastate commerce on the one hand and inter
state or foreign commerce on the other hand, or any 
undue, unreasonable, or unjust discrimination against 
interstate or foreign commerce, which is hereby for
bidden and declared to be unlawful, it shall pre
scribe the rate, fare, or charge, or the maximum or 
minimum, or maximum and minimum, thereafter to be 
charged, and the classification, regulation, or prac
tice thereafter to be observed, in such manner as, 
in its judgment* will remove such advantage, prefer
ence, prejudice, or discrimination. Such rates, fares, 
charges, classifications, regulations, and practices 
shall be observed while in effect by the carriers 
parties to such proceeding affected thereby, the law 
of any State or the decision or order of any State 
authority to the contrary notwithstanding."

21 41 Stat.L. 493
21a Intrastate

18



Another provision of the Transportation Act under Sec

tion 19a required the Commission to determine the value of 

all the property owned or used by every common carrier sub

ject to the provisions of this Act. And in Section 15a 

paragraph 2 :

"In the exercise of its power to prescribe 
just and reasonable rates the Commission shall 
initiate, modify, establish or adjust such 
rates so that carriers as a whole [or as a 
whole in each of such rate groups or territor
ies.as the Commission may from time to time des
ignate) will, under honest, efficient and econ
omical management and reasonable expenditures 
for maintenance or way, structure and equipment, 
earn an aggregate annual net railway operating 
income equal, as nearly as may be,, toa fair return 
upon the aggregate value of the railway property 
of such carriers held for aniused in the service 
of transportation."

In the exercise of its power under Section 15a that 

the revenue of the carriers shall be such as shall enable 

them as a whole or by groups to earn a fixed net income on 

their railroad property, the Commission ordered the carriers 

to increase their intrastate freight and passenger rates. 

Upon application to the Wisconsin Railroad Commission by the 

carriers to correspondingly increase the intrastate rates, 

that body allowed the increase as to the intrastate freight 

rates but refused any allowance of increase on the intrastate 

passenger rates, on the ground that the State statute pre

scribed a maximum rate of two cents a mile for passengers.

The Commission, then acting under Section 13 (4) in the 
Wisconsin Passenger Fares,^^ investigated and found that all
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the respondent carriers of Wisconsin transported both interstate 

and intrastate passengers. That those passengers road side by 

side in the same train and car, but that the interstate passen

ger, of course, paid the higher rate. That there was an appre
ciable falling off in the sale of through interstate tickets or 

tickets from border line points in Minnesota and Michigan to 

stations in Wisconsin, and a marked increase in the sale of lo

cal tickets at the Wisconsin state line to stations in Wisconsin, 

this because the travelers found it cheaper to buy an intrastate 

ticket to the border point and an interstate ticket beyond the 

border.
The Commission found that the loss to the carriers under 

the two cent rate would be about six million dollars annually 

and' that the rate to earn the net income required should be 3.6 

cents a mile. Further that there was undue, unreasonable and 

unjust discrimination against persons travelling in interstate 

commerce and interstate commerce as a whole, and ordered that 

the intrastate rates be increased.

The case came to the Supreme Court on appeal from the 
district court in Railroad Commission of Wisconsin v. Chicago 

Burling and Quincy Railroad Co. 23 The lower court had 

granted an interlocutory injunction against the State Railroad 

Commission and other State officials.

The interest in this case was intense. The States, contend

ing their sovereign rights were being further invaded and decry
ing the tendency toward centralization of power in the Federal 

Government, protested. Forty two States were on a brief filed

23 257 U.S. 563 (1922)



21

amici curae on the original argument and on reargument three 

more states joined in the brief. The States’ Attorney Generals 

and Counsels explained that they represented the states’ sover

eign rights to regulate their own internal commerce. That these 

rights "have already been invaded, or are now threatened with 

invasion" and that they have a duty to "protect their peoples

in the enjoyment of those rights and powers which were reserved

in each state under the federal Constitution." 23a

Chief Justice Taft in delivering the opinion of the court 
pointed out first that the order of the Commission was much 

wider than the orders in the case of violation under section 
three under the precedent of the Shreveport Case inasmuch as 

the orders included interior points which might not discriminate 

against persons or places at all.

The court then took,up the consideration of section 13, par

agraphs 3 and 4, and section 15a, such as were relevant with re
lation to the facts and the order of the Commission, and noted 

that Congress had made a departure and now imposed on the Inter

state Commerce Commission an affirmative duty "to fix rates and 

to take other important steps to maintain an adequate railway ser 

vice for the people of the United States",

"Intrastate rates and the income from them 
must play a most important part in maintaining 
an,, adequate railway system. ...... If the rail
ways are to earn a fixed net percentage of in
come, the lower the intrastate rates the higher 
the interstate rates may have to be. The effec
tive operation of the act will reasonably and 
justly require that intrastate traffic should 
pay a fair proportionate share of the cost of 
maintaining an adequate railway system."

23a Transcript and Brief Supreme Court U.S. Vol 65 case 206 
Term 1921
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This is the necessary interpretation of section 15a, held 

the court. But that section confers no power on the commission 

to deal with intrastate rates. "What is done under that sec

tion is to be done ’in the exercise of its power to prescribe 

just and reasonable rates’". Thus section 13, paragraph 4 and 

section 15a "dovetail", and if the purpose of the latter section 

is interfered with "by a disparity of intrastate rates the Com

mission is authorized to end the disparity by directly removing 

it because it is plainly an ’undue, unreasonable, and unjust 

discrimination against interstate or foreign commerce,’ within 

the ordinary meaning of those words".
The contention of the appellants that the orders of the 

Commission raising the level of intrastate rates violates that 

part of section one providing that the Commission shall not re

gulate wholly intrastate traffic, the court disposed of, saying: 

"that such orders as to intrastate traffic are 
merely incidental to the regulation of interstate 
commerce and necessary to it efficiency. Effec
tive control of the one must embrace some control 
over the other in view of the blending of both in 
actual operation. The same rails and the same 
cars carry both. The same men conduct them. Com
merce is a unit and does not regard state lines, 
and while under the Constitution interstate and 
intrastate commerce are ordinarily subject to re
gulation by different sovereignties, yet when they 
are so mingled together that the supreme authority, 
the Nation, can not exercise complete effective 
control over interstate commerce without incidental 
regulation of intrastate commerce, such incidental 
regulation is not an invasion of State authority or 
a violation of the proviso."

The court further held that inasmuch as the states are

using the interstate commerce system which Congress would make

adequate for the national need,that,therefore compensation must

be received from the intrastate business reasonably proportion-
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ate to that of the interstate business and that "Congress as 

the dominant controller of interstate commerce may, therefore, 

restrain undue limitation of the earning power of the inter

state commerce system in doing State work", adding, that the 
supremacy of the national power in the developement of inter

state commerce agencies extends to the imposing of reasonable 

conditions "on thè State’s use of the interstate carriers for 

intrastate commerce" Congress may deem necessary and desirable.

The court in conclusion decided that such a general order 

might in particular instances reduce income instead of increas

ing it, but that the saving clause in* the order of the Commis

sion allowed application for "appropriate exception." 24 

Then suggesting that when the State commissions recognized 

"their obligation to maintain" an "equitable share of the income 

of the carriers from intrastate rates" rigid federal orders as 

to the intrastate rates may be dispensed with "by conference be

tween the Interstate Commerce Commission and the State Commis
sions”.

The power of Congress over intrastate rates under the 

commerce clause thus became sweeping. Of course the power is 

"incidental" to the regulation of interstate commerce and as 

a necessary feature in the furtherance of the national plan. 

But no longer is the Commission limited in its authority over 

intrastate rates to indirectly remove undue prejudice and un-

24 See also Georgia Public Service Com. v United States (1931)
283 U.S. 765



24

just discrimination against interstate commerce in specific 

instances as to persons and localities ordering the carrier 
to raise them to the level of the reasonable interstate 

rates, now it may directly act against the intrastate rates 

to remove undue, unreasonable or unjust discrimination a- 

gainst interstate or foreign commerce, and this without re

ference to particular persons or localities.

The argument in favor of the plan and the supremacy of 

the federal government in the matter is indeed sound. The 

consolidation of the railway system under national guardian

ship to insure the success of the enterprise so that the 

road may be equipped to meet every emergency which may arise,
i

is both farsighted and laudable.

It is an indisputable fact that the power of the States c
in the premises are lessoned, and that the Federal power in 

this field has taken amazing strides in the past two decades. 
Under section 13 of the Act the States are restricted in 

other respects:

Once the Commission has assumed control over the intra

state rates to remove an unjust discrimination against 

interstate commerce and has accordingly raised them the rates 
thus prescribed "shall be observed while in effect by the 

carriers parties." That is to say the State Commissions* 

power to change the rates is at an end until the order is 

vacated by the Commission. 25

25 Board of R.R. Com. v Great Northern R. Co. 281 U.S. 412 
Nebraska Rate Fares and Charges 81 I.C.C. 290
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It matters not that a State has a charter with a railroad 

prescribing the rate of fare to be charged, this is not a valid 

objection to a federal order all other conditions being complied 
with by the Commission. 26 Nor can a State make an exception, 

when complying with an order of the Commission to raise the intra 

state rates, in favor of rates on stone or gravel to be used in 

public highways under authority of section 22. Exceptions under 

this section can be granted only by the federal commission and 

are not within the discretion of the carrier or the State. 27

It has been further held that the federal power under auth

ority to remove discrimination extends to the matter of intra
state rates exacted by an interurban electric raiiroad engaged 

in interstate commerce, though not part of a steam railway sys
tem. This particular line operated in Ohio between cities intra

state and ran into one city in an adjoining ‘State. The major 

part of the argument was directed toward the exclusion of this 

kind of a road from the operation of the act, However the Sup

reme Court held it subject thereto, and that it must comply with 
the order of the Commission to raise the intrastate rates. 28

There are, of course, limitations on the Commission as to 

its findings under this section:
The Supreme Court has said that the power of the Commission 

is more sweeping inasmuch as. the undue prejudice removed is 

against interstate commerce rather than against specific persons 
or localities.

26
27
28

State of New York v U. S. 257 U.S. 591 (1922)
Nashville Ry v Tennessee 262 U.S. 318 (1923)
United States v Village of Hubbard, Ohio. 266 U.S. 474 (1925) 
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However it has decided this does not mean that the order may be 

supported by findings or evidence less persuasive in dealing 

with unjust discrimination against interstate commerce as such, 

or that the evidence need be less specific. There must be ade

quate and definite findings of fact based upon and supported by 

the evidence to justify interfering with the intrastate rates.29

But once the Commission has made its findings of undue pre

judice to persons or localities in interstate commerce and unjust 
discrimination against interstate commerce as such, having, of 

course, determined the reasonableness of the interstate rates in 

existence, the request of a State for a supplemental hearing sub
sequent to such findings, though the time elapsing may be eighteen 

months, does not require the Commission to again make findings as 

to the reasonableness of the interstate rates, particularly when 

no evidence is submitted to show that the conditions have changed 

subsequently so as to make them unreasonable. 30

During the pendency of investigation by the Commission as to 

the fact of unjust discrimination against interstate commerce by 

the existing intrastate rates, the State rates are lawful. They 

cannot be disturbed ’’save as Congress has validly provided”. 
This is by a full hearing in which the state authorities may par

ticipate, wherein the Commission finds that an unjust discrimina
tion is created. 31

*****

The authority of the Commission to remove undue prejudice 

against interstate commerce and undue preference to intrastate

29. Florida v United States (1931) 282 U.S. 194
30 Georgia Public Service Commission v U.S. (1931) 283 U.S.
31 Boasd of R. Com. v Great Northern R. Co. (1930) 281 U.S.412 
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commerce includes the matter of classification as well as rates.

So that a state order forbidding the limitation of liability to 
the agreed value of the shipper in a shipment between points with

in a state must give way before the paramount federal power that 
the value shall be so limited, inasmuch as a more favorable lia

bility provision by the state causes undue preference to intra

state commerce and unjust discrimination against interstate com

merce and the Commission has authority in the matter of its re

moval. 32

Likewise the failure to make a penalty charge against intra

state passenger's riding without a ticket,though requiring such

< , a penalty in the instance of interstate passengers, or maintain

ing a lower penalty charge, is unduly prejudicial to interstate 

passengers, unjustly discriminatory against interstate commerce, 

and unduly preferential of intrastate passengers. 33

32 Lancaster v McCarty (1925) 267 U.S.427
33 South Carolina Fares and Charges 60 I.C.C. 290 (1921)
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ABANDONMENT OF INTRASTATE RAILROADS

The Interstate Commerce Commission is empowered to exer
cise complete control in the matter of the abandonment of an 

intrastate branch of an intrastate railroad operating in in

terstate commerce. The State is excluded from assuming any 

jurisdiction and its assertion of unconstitutional invasion 

of state sovereignty ”is without merit” under the facts pre

sented. Such was the ultimate decision of the Supreme.Court 
on January 4th, 1932.(34)

To review the developement of the law on this subject 

leading to this decision:
Congress in its plan to build an 

adequate railway system to meet the requirements of the na

tion was not unmindful of the necessity to control the matter 

of abandonment of railroads. It, therefore, delegated to the 

Commission power to control the abandonment of roads subject 

to the provisions of the Act. 35
Abandonment proceedings are initiated by the application 

of the carrier engaged ininterstate or foreign commerce to the 

Commission to issue a certificate that the present and future 

public convenience and necessity permit the abandonment of the 
road.

34 Transit Commission et al v United States U.S.C.R.
35 Section 1 paragraph 18719-20

28
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Thereupon the Commission notifies the governor of the 

state wherein the lines are situate,and proper publication is 

made so that the state and the parties in interest may be ac
corded a hearing. At its conclusion, the Commission may grant 

or refuse the certificate of abandonment, in whole or in part, 

as in its judgment the public convenience and necessity re

quire. When such certificate is issued and not before, the 

carrier may, without securing any other approval, comply with 

the conditions therein contained and abandon the line.

A railroad operating a thirty mile line within the State 

of Texas had been running at a deficit for about three years. 

Its interstate traffic amounted to about three-fourths of its 

business which of course made it subject to the Interstate Com

merce Commission. The road made application to the Commission 

for a certificate authorizing its abandonment. That body, after 

due hearing'in which the State refused to take any part, issued 

its certificate, without any qualification, for the abandonment 

of the road. This purported to permit complete cessation of 

operation in intrastate as well as interstate commerce.

* The State contested the right of the Commission to assume

jurisdiction over the intrastate commerce, and instituted in

junction proceedings to restrain the road from abandoning its in

trastate operations.
The Supreme Court upheld the contention of the State 

that the Act could not be interpreted to include the abandonment 
of a purely intrastate line save ’’only by putting a liberal” con 

struction on general terms. The continaed operation of this in-

36 State of Texas v Eastern Texas Railroad Co 258 U.S.204,218 
(1921)



trastate corporation "solely in intrastate commerce cannot be 

of more than local concern". The abandonment of the interstate 

business is the concern of the Commission.

In conclusion the court decided that:

"the paragraphs in question should be interpre
ted and read as not clothing the Commission with 
any authority over the discontinuance of the pure
ly intrastate business of a road, whose situation 
and ownership, as here, are such that interstate 
and foreign commerce will not be burdened or af
fected by a continuance of that business."

Mr. Justice Brandeis in this case apparently implied that 

if there was a finding by the Commission that the interstate 

and foreign commerce of the nation would be burdened or affected 

by the continued operation of the intrastate line, then it would 

be within the authority of that body to issue a certificate of 

abandonment. The Supreme Court,the same justice delivering the 

opinion, subsequently had such a case before it.

State of Colorado v. United States 37 was a suit brought by 

the state to enjoin an order of the Interstate Commerce Commis

sion in the form of a certificate of public convenience and ne

cessity that the public need permitted the abandonment of a 

branch line of an interstate railroad chartered by that state, 
which branch line is ituated wholly within the state and is not 

now attached to the other lines of the Company. The Commission 

found that the operation of this narrow gauge had been at a de

ficit for years and that the loss was reflected in the Company’s 

accounts; that interstate commerce would be subjected to an un-

37. 271 U.S. 153,168,169.(1925)
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r

due burden by its continued operation

The Supreme Court in upholding the authority in the Com
mission answered the contention of the State that this power

resided in the State saying that the intrastate service

interstate carrier is subordinate to the performance of

federal duty, to render efficient service in interstate

of an

its

COUtt-
merce. That "the two services are inextricably intertwined”

That the ascertainment of how this intrastate service

subordinated is for the determination: of the National
ment

The Court then decided that specific findings by

may be
Govern-

the Com-

mission that the continued operation of a line.will result in

discrimination against interstate commerce is not necessary,

but that the act, requires the test be that the abandonment is

in accord with the public convenience and necessity

"In determining whether it is, the Commission 
must have regard to the needs of both intrastate 
and interstate commerce. For it is the purpose 
of the Transportation Act 1920, to establish and 
maintain, adequate service for both..............
The benefit to the one of the abandonment must 
be weighed against the inconvenience and loss to 
which the other will thereby be subjected. Con
versely, the benefits to particular communities 
and commerce of continued operation must be weigh
ed against the burden thereby imposed upon other 
commerce.

"In that balancing, the fact of demonstrated 
prejudice to interstate commerce and the absence 
of earnings adequate to afford reasonable compen
sation are, of course, relevant and may often be 
controlling. But the act does not make issuance 
of the certificate dependent upon a specific find
ing to that effect.”

The Court distinguished the earlier case by pointing out
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that the railroad involved therein was an independent intra

state line whose continued operation could not burden or pre

judice interstate commerce inasmuch as the Commission in issu

ing its certificate found that its continued operation in in
terstate commerce was not demanded by the public convenience 

and necessity.

Thus the Federal control in the abandonment of railroads 

was extended to an intrastate branch of an interstate carrier 

operating independently of it. The right of the state was 

subordinated to the Federal Government, and the maintenance 

of an adequate national railroad system was further assured. 

The field of national control continues to grow, until today 

we have the decision noted in the first paragraph of this 

chapter.

The Long Island Railroad Company transporting passengers 

and freight in interstate commerce operates wholly within the 

State of New York. A branch of its line known as the IWhite- 

stone branch 4.7 miles long had situated on its right of way 

grade crossings which the Transit Commission of the State had 

ordered the corporation to remove. The expenditure for the 

removal of the twelve crossings on the branch would amount to 

two million dollars. This was the estimated share to be ex

pended by the railway company. Subsequent to the order to re

move these grade crossings and without any appeal from the 
said order, the railroad company applied to the Interstate 

Commerce Commission for a certificate permitting the abandon

ment of this branch.



33

The State and City of New York vigorously opposed the 

power of the Commission to certify the abandonment of the in

trastate commerce of the branch; that it would result in great 

detriment to the locality served; that the road now was being 

utilized to the great comfort and convenience of the residents 
of the district; and that the certificate should not be issued 

by the Commission to defeat an absolute police power right in 

the State to remove dangerous grade crossings.

The Commission after hearing issued the certificate of 

abandonment. In its finding it gave due weight to the benefit 

to accrue to interstate commerce by the abandonment, against 

the resultant prejudice and injury to intrastate commerce. 

There was evidence to show that the continued operation of the 

branch would result in serious depletion of revenue; that the 

city’s rapid transit lines had contributed to this loss and 

that there was a probability of its extension; and that the re-
l

quirement of the Transit Commission to remove the grade cross

ings at such enormous expense "removed all doubt of the pro

priety of abandonment of the branch".
38The Supreme Court decided that the Commission in its 

findings followed the decision in the Colorado Case; that 

mathematical exactness is not required in determining the ex

tent of the burden imposed upon interstate commerce by the oper 

ation of a branch line. The Commission’s report indicated to 

the Court that there had been an offer by the railroad company 

to quitclaim the branch to the city of New York and a further 

offer to operate a bus line on a franchise terminable a.t short

38 Transit Commission and New York v United States 



notice, both of which were not accepted by the authorities.

The Court concluded that the Commission had acted within 

the scope of its authority; that it had given due regard for 

the needs of intrastate as well as interstate commerce and 

that "the evidence was ample to give a comprehensive view of 

the entire situation and due weight was accorded all of the 

proofs in the light of the conflicting requirements.’' As a 

consequence thereof the Commission was justified in granting 

the certificate of abandonment.

In this phase of railroad regulation, the national control 

of intrastate commerce is again incidental to and with definite 

regard for interstate commerce. However once the control is 

asserted and justified by findings under the statute, it is 

exclusive. The paramount national power has issued its order 

authorizing that the present and future public convenience 

and necessity permit of the abandonment. There must, of course, 

be the proper balancing and weighing of the benefits, burdens 

and inconveniences td the two commerces. However the dominant 

requirement is that the abandonment is in accord with the public 

convenience and necessity. It is to be noted that the Commis

sion is not required to make specific findings that the intra
state operation of the interstate carrier will cause discrimina

tion against interstate commerce.

The authority in the Federal Commission under this section 

is broad but consistent with the avowed intention of the Congress 

to provide a superlative railroad system, equal to all emergen
cies.
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1. CONSTRUCTION ¿ND EXTENSION OF LINES

It is provided in the Act to Regulate Commerce that no 

carrier subject to its provisions shall undertake the extension 

of its line of railroad unless and until it first obtains a cer

tificate from the Interstate Commerce Commission that the pre

sent and future public convenience and necessity require or will 

require such extension, and further, that no construction of new 

lines shall be undertaken without such certificate. These pro

visions, of course, apply to carriers operating in interstate com
merce.

The power of the Commission in this regard, therefore, may 

extend to a purely local line operated by an independent local 

corporation should said line engage in interstate commerce. 40 
However a common carrier chartered by a state to operate a five 

mile line wholly within its boundaries,running from a private 

plant to a local railroad, is a matter of purely local concern 

when it does not do an interstate business. 41

On the other hand, whan an interstate carrier undertakes 

the extension of its line from a station on the main line for 

3-|- miles to tap an industrial section of the city, already ade-

39 Section 1 paragraphs 18 to 22
40 See 276 U. S. footnote page 480 for list such carriers on

whom Commission had control.
41 Texas & N.O.R. Co. v Northbelt Ry.Co. 276 U.S. 475

35 
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quately served "by another road, such extension is within the 

purview of this section of the Transportation Act of 1920 and 

a certificate from the Commission is necessary.42

It may be seen from these limitations on the federal con

trol that the purpose of the sections is to prevent interstate 

carriers from weakening themselves by constructing or operating 

superfluous lines, or to protect them from being weakened by 

other carriers operating in interstate commerce when a compet

ing line is not required in the public interest.

There is an interesting case on appeal from a circuit 43 

court awaiting the determination of the Supreme Court now, 

wherein the power of the Interstate Commerce Commission to re

quire a certificate of public convenience and necessity before 

extending the line of a carrier in two directions, one intra

state and the other into an adjoining state, is raised in ques

tion. The carrier is an interstate railroad operating elec

tric trains exclusively. The main point raised in the appeal 

is whether this line is an interurban electric railway within 
the purview of the congressional enactment, and thereby exempt 

from the control of the Commission in this regard.

The Supreme Court had denied jurisdiction to determine 

the question whether the carrier was subject to the control of 

the Commission for the purpose of extending its line in a prior 

fiction undertaken by the carrier. 44 This was on the ground

42 Texas and Pacific R. Co. v Gulf Colorado & S.F.R.Co. . .
270 U.S. 266

43 Interstate Commerce Com. v Piedmont & N.R.Co. 51 Fed 2d 766
(1931)

44 Piedmont & N.R. Co. v United States 280 U.S. 469 (1930| 
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that the Commission in refusing to grant a certificate for 

the extension of the line had merely acted negatively and 

no question was raised for review. In other words the car

rier was at liberty to construct without the certificate 

though exposing itself to severe penalties in the event it 

was found to be a carrier subject to these provisions and 

not an interurban electric line.

In the instant suit the Commission has brought injunc

tion proceedings against the carrier when it commenced the 

construction thereafter. The lower court held in favor of 

the Commission, being induced by the purpose and legislative 

intent of the Transportation Act and the decisions of the 

Supreme Court relative to the amendment in upholding the con

gressional power to create an adequate national railway system.

2. INTRASTATE FERRIES

A ferry used by or operated in connection with any rail

road subject to the provision of the Interstate Commerce Act 

is expressly defined under the term ’’railroad”, and thus under 

the control of the Commission.45 Congress in so legislating 

has destroyed the power of the states to regulate such a 
ferry. This is not unreasonable when we consider the conflict 

which would result from two powers controlling the same sub

ject. It is but right then that the greater power should take 

possession of the field and no portion of the business of the 

ferry, whether it be railroad or otherwise is within the power

45 Section 1 paragraph 3.
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of the state to control. 46 Again, when a railroad makes 

a contract with an independent company for the construction 

of a ferry to be used as part of its line, such ferry is 

really a part of the railroad itself, as much as though 

owned by it. 47

However another question presents itself. Does the Inter

state Commerce Commission have exclusive jurisdiction over the 

extension of an interstate railraad by ferry operating between 

two points within a state? ■ The Commission asserts its juris

diction. The state of Maryland denies it.

The Chesapeake Beach Railway Company operates a railroad 

in interstate commerce from the District of Columbia to Chesa
peake Beach, Maryland. It desired to extend its rail line by 

ferry from the Beach across Chesapeake Bay to Seward’s Farm, 

both points within Maryland. Application was made by it to 

the Commission for the issueance of a certificate of public 

convenience and necessity permitting the extension. Plans-were 

also submitted which included the purchase, proposed, of two 

ferries and a schedule of operation in conjunction with its 

rail business.
The Clairborne Annapolis Ferry Company operates a ferry 

between the city of Annapolis and the village of Clairborne 

both also within the State. It intervened before the Commis

sion and opposed the application. It contended that the Com-

x.

46 New York Central & H.R.R. Co. v Bowed of' Chosen F. 227 U.S.
248 (1913)

47 Enterprise Trans. Co. V Penn. R. Co. 12 I.C.C.326 
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mission was without authority in this matter of an intrastate 

ferry; that the operation of such a ferry would seriously de

plete its revenue, be detrimental to its service and subver

sive of its rights; and that the Railway Company was without 

power to go into such a business.
The Commission after hearing and consideration of the pre 

sent anf future public convenience and necessity issued its 

order in the form of a certificate permitting the extension.48 

Its findings were in effect that the public interest would be 

served by such an automobile and passenger ferry at this point 

for the interstate traffic and incidental intrastate traffic 

and that it would not interfere with the rights of the Ferry 

Company as contended by them as intervenors.

The Ferry Company then resorted to the Supreme Court of

the District of or injunction to enjoin the issuance

of the order of the Commission contending that there was not 

substantial evidence to support the findings of the Commission 

and that the body is vzithout authority to issue a certificate 

for the operation of a ferry between points wholly within the 

state of Maryland.

As a three judge court, the court upheld the findings of 

the Commission, conceded that it had authority over the Rail

way Company as an interstate carrier and that its findings of 

fact in the record showed sufficiently that the public inter

est would be served. The court rejected the Ferry Company’s 

contention that this was the right to operate a general intra

state ferry deciding that the order was in accordance with the

48 166. I.C.C. 293 Aug_1930
49 59 Washington Law Reporter 410 (6/1931) 
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application of the Railway Company.
The suit has gone on appeal to the Supreme Court of the 

United States where it has been argued and now awaits the de

cision of the Court.49a
The State of Maryland refusing to take any part in the 

proceedings before the Commission has submitted brief amici 

curae here opposing the right of the Commission to infringe 

on the rights of the state to control their intrastate ferry 

operation. The briefs of the appellants imply bad faith 

on the part of the Railway Company, insinuating that it seeks 
to operate without a certificate from the Public Service Com

mission of Maryland by appearing "to follow the Interstate 

■*- Commerce Act, but in substance it’s action is an attempted

evasion of the authority of the State. If it succeeds other 

ferries hiding under the cloak of ’railway extension* .may es

cape the authority of the State, and impair and destroy ser

vices built up and maintained in the public interest after 

many years of effort."

This argument, it would seem, goes on an assumption of 

usurpation of power by the National Government. This assum

ption of the State in the matter of control of this particu

lar ferry though vigorously asserted, nevertheless is un

proved. The State admits no connection between the inter

state railroad business of the carrier and this ferry exten

sion, though the nexus is obvious. This ferry will not be 

an independent enterprise, it is for the convenience princi

pally of the passengers of the interstate carrier and for 

the transportation of interstate freight and automobiles.

49a The Clairborne Annapolis Perry Co. v United States 1932.
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The Supreme Court of the United States on April

11, 1932 handed down its decision upholding the find

ing of the Commission and the lower court.
The Court admitted that the Commission had power to 

entertain and act upon the application of the Railway 

Company. It further stated that there was sufficient evi 

dence in the record, adding that "when material and con

flicting we may not pass upon its weight” when there is 

enough evidence to support the Commission’s conclusion.

”A large district on the Eastern shore 
of Chesapeake Bay lacks adequate railroad 
connection with Washington and points be
yond. The possibilities of the proposed 
ferry, operated as a part of the Railways 
line, were disclosed and the Commission’s 
conclusion that material advantages to the 
public would result from the additional 
facilities for interstate transportation 
is not without support.”
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EQUIPMENT OP LOCOMOTIVES

A state statute required that locomotives operating with

in the state to be equipped with automatic fire box doors. 

The law was designed to fulfill a police power purpose; that; 

of protecting the employees operating the locomotives from the 

extreme heat of the engine against explosion in the fire box, 

and incidentally to protect the passengers on the train in
i

that the employees, being safe,; might be able to bring the lo

comotive under control.

However Congress had passed the Boiler Inspection Act, 50 

and the Supreme Court held that this law occupied the entire 

field. That the Interstate Commerce Commission has not acted 

on the specific equipment provided in the state statute "is 

without legal significance" and the State is precluded from
of the

controlling the equipment*locomotive even if it is operated 

wholly within one State and is not engaged in hauling inter

state freight or passengers so long as it is on a highway of 
interstate commerce. 51

The Court concluded that the broad scope of the Commission's 

authority under this congressional enactment must dominate, and 

"because the standard set by the Commission must prevail, re-

50 43 Stat L, 659
51 Napier v. Atlantic Coast Line R. Co. 272 U.S. 605 (1926)

see also Southern R. Co. v. U. S. 222 U.S. 20 (1911)
Texas & Pacific R. Co. v. Rigsby 241 U.S. 33 
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quirements by the states are precluded, however commendable 

or however different their purpose. "If the protection pro

vided by the Commission is inadequate, application to it must 

be made inasmuch as the power in that body is ample."

The Supreme Court, back in 1911 when the constitution
ality of the Safety Appliance Act (52) was before it for con

sideration, recognized the substantial connection between the 

interstate and intrastate traffic moving over the same inter

state railroad. It conceded that the act did embrace intra

state traffic and pointed out that,

"Both classes of traffic are at times car
ried in the same car and when this is not the 
case the cars in which they are carried are 
frequently commingled in the same train and 
in the switching and other movements at term
inals. Cars are seldom set apart for exclu
sive use in moving either class of traffic. 
Besides, the several trains on the same rail
road are not independent in point of move
ment and safety, but are interdependent, for 
whatever brings delay or disaster to one, or 
results indisabling one of its operatives is 
calculated to impede the progress and imperil 
the safety of other trains. And so the ab
sence of appropriate safety appliances from 
any part of any train is a menace not only 
tothat train but to others." 53

Consequently the court decided that the power in Con

gress to secure the safety of interstate transportation is 

plenary and may be exerted in such manner as to incident

ally control intrastate commerce. The police power of the

52 36 Stat.L. 298
53 Southern R. Co. v. U.S. See note 51 



state to the contrary notwithstanding.

Thus the highest court of the nation has upheld fed

eral legislation which included incidental control of in
trastate commerce, and subsequently has denied the right 

of the state to legislate under its police power on a mat

ter which Congress has included within its legislation 

under the commerce clause. The National Government is dom 

inant



REPORTS ON INTRASTATE BUSINESS

Congress has authorized the Interstate Commerce Commis

sion to prescribe a uniform system of bookkeeping and account

ing for all common carriers subject to the provisions of the 

Act. 54 The extent of the authority thus provided was raised 

in question over a score of years ago.

The Goodrich Transit Company had been ordered by the Com

mission to report on its entire business. It was a carrier 

by water on the Great Lakes engaged in the transportation of 

passengers and freight in both interstate and intrastate com

merce. It operated under joint tariffs in the carriage of 
some passengers and freight in conjunction with certain rail

road carriers. It also operated two amusement parks inciden
tal to its business.

The Transit Company objected to reporting its business to 

the Commission and together with the facts above enumerated 

it contended that less than twenty per-cent of its entire re

venue was from joint rail and water business; that since the 

joint rail business was all that made it subject to the Inter

state Commerce Commission, it was not within the authority of 

that body to require a complete report which would include its 

revenue from the two parks operated wholly in intrastate com
merce and its lake business.

54 Interstate Commerce Commission v Goodrich Transit Co.
224 U. S. 194 (1912)
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and there the55 The case went to the Supreme Court
Commission was upheld. The court pointed out that the act 

specifically included a carrier operating partly by rail 

and partly by water when both are used under a common arrange

ment for a continuous carriage or shipment in interstate com

merce. It held that it was utterly impracti'cable to separate 
the businesses of the Company as the Commerce Court had seemed 

to require. The avowed purpose of the annual reports was to 

check up on the transactions of the carriers in matters for 

which the act prescribed penalties if violated, such as rebates, 

unjust discriminations and undue or unreasonable preferences 
or advantages. This report, therefore, the court concluded 

must contain a complete account of business, not excluding the 

amusement parks.

It is indisputable that the operation of amusement parks 

is a purely local matter. However the intrastate and inter

state business of this carrier was intermingled one with the 

other and it would have been a stupendous task to have equit- 

ably allocated the overhead costs under both. At any rate such 

a report to the Commission is merely information, and is not 

subjection to regulation in the business as such.

55 Section 20 of the Interstate Commerce Act.



RECAPTURE OF EXCESS EARNINGS FROM INTRASTATE BUSINESS

The Transportation Act of 1920 directs the Commission to 

establish rates which will earn for the carriers a fair net 

operating return upon the property they hold in the aggregate 

for the use in transportation; to establish the percentage of 

the value of the aggregate property it regards as a fair operat
ing return, but for the first two years that is to be 5-^ per

cent with discretion in the Commission to add | of 1 percent 

as a fund for adding betterments on capital account; that any 

carrier receiving an excess of a net income as prescribed shall 
hold the excess as trustee for the United States;56of the ex

cess, one half is to go into a reserve fund maintained by the 

carrier, the other half to a general railroad revolving fund to 

be maintained by the Commission.

56 41 Stat L. 488 Section 15a of the Act.

The reserve fund retained by the carrier is to be used for 

the payment of interest and rentals and for dividends when the 

operating income for a year is less than ¡six percent. The gen

eral contingent fund in the hands of the Commission is to be 

used for making loans to carriers to aid them in the mainten
ance of their capital accounts and for buying equipment and 

facilities to be leased or sold to the carriers. The statute 

made no distinction between Interstate and intrastate rates or 

expenditures.
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The question whether this section is applicable to the 

intrastate earnings of an interstate carrier was raised in 

the Dayton Goose Greek Railroad Go. v United States. 57 

This railroad contended that its volume, of intrastate traf

fic exceeds that of its interstate and foreign traffic and, 

therefore, it should be permitted to segregate its intrastate 

earnings; that the reduction of the net income derived from 

the intrastate rates invades the reserved sovereign rights of 

the states and in violation of the Tently Amendment to the Con

stitution.
Deciding these contentions to be unsound, the court point

ed out that Congress clearly purported by the amendments of 

1920 to build up an adequate national railway system; that 

since Congress under the commerce clause may build railroads, 

"it may certainly exert affirmative control over privately own

ed railroads, to see that such railroads are equipped to per

form and do perform, the requisite public service”; that the 

operations of a system serving both the states and the nation 

"are often inextricably commingled"; and that Congress has 

power to exercise incidental and partial control of intrastate 
commerce in undertaking "the adequate maintenance of inter

state commerce" facilities.
The Court then went on to point out that the recapture 

clause and the combination of uniform rates are

57 263 U.S. 456
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"necessary to the better developement of the 
country’s transportation system as Congress 
has planned it. The control of the excess 
profits due to the level of the whole body 
of rates is the heart of the plan. To di
vide that excess and attempt to distribute 
one part to interstate traffic and the other 
to intrastate traffic would be impracticable 
and defeat the plan. This renders indispen
sable the incidental control by Congress of 
that part of the excess possibly due to intra
state rates, which, if present, is indistin
guishable."

This decision added another matter of intrastate com
merce to Federal control. The argument surely is sound that 

the revenue from interstate and intrastate business could 

not be allocated with any definiteness, and would defeat the 

congressional plan should such an attempt be made. The theory 

of national necessity for th«? maintenance of an adequate inter

state railway system, and of an equitable distribution of the 

excess earnings among the less prosperous roads by the Nation

al Government in the interest of national commerce,must domi

nate mere state sovereignty.

However, it is not untimely to remark at the conclusion 

of this chapter that this section has not worked out so suc

cessfully in practice, and the Commission has proposed to the 

Congress that the section be abrogated,in its annual reports. 

This fact however does not subtract from the power in the 

United States over the income derived from intrastate busi
ness, in legislating relative to interstate control as here.



VIII

THE UNION STATION AT LOS ANGELES

The extent of the power of the Interstate Commerce Com

mission over the erection of a union station which a^state 

commission has ordered interstate carriers to construct, has 

been the subject of some misunderstanding. This grew out of 

a decision of the Supreme Court which that court subse

quently interpreted as:

’’The exertion of the Federal power to 
prevent prejudice to interstate commerce 
...... is similar to that exerted when..
.. the state authorities seek to compel 
the erection of a union station so ex
pensive as to unduly deplete the finan
cial resourses of the carriers.” 59

There had been agitation for the erection of an adequate 
union station in the city of Los Angeles and one befitting 

its refined surroundings, for many years. The situation was 

that three railroads operated into the city having three dis

tinct terminals. Only one of these terminals was comparative
ly new and adequate, though the other roads owned sufficient 

land on their present sites to construct. However, the State 
Bailroad Commission after hearings ordered the three roads to 

acquire joint land, tracks and terminal facilities and erect

58 Railroad Commission v Southern Pacific Co 264 U.S. 331
(1924)

59 Colorado v United States 271 U.S. 153 at page 164
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a new metropolitan union passenger station on a square known 

as the Plaza located at a distance from all their present ter

minals .
The carriers opposed this plan of the state commission in 

view of the fact the expense was estimated at from between 
$25,000,000. and $40,000,000., and of course they could not 

expect any appreciable increase in their revenue therefrom, 

so that their financial resourses must of necessity suffer de

pletion.

The objection of the carriers was carried to the Supreme 
AOCourt and it was the opinion of the court that the state

* C- *
commission could not require the carriers to construct the 

union station until a certificate had. been secured from the 

Interstate Commerce Commission authorizing the relocation of 

tracks and switching facilities, and the abandonment of other 

portions of the main lines and train services. In the course 

of the decision the court seemed to suggest its views on the 

matter of the union station as subh, and the tremendous ex
pense involved in its erection. On this point, Chief Justice 

Taft, in a subsequent opinion growing out of the same sub

ject matter, interpreted his statement, saying that the only 
matter before it in the prior case was the requirement of a 

certificate from the Interstate Commerce Commission for the re

location of the tracks,before the state commission could order 

the construction of a station; that there was no question of

60 Railroad Commission v Southern Pacific Company note 58
61 Interstate Commerce Commission v U.S. ex rel city of Los

Angeles 280 U.S. 52 (1929) 
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discrimination or preference presented, and added:

"It is quite true that we made references in 
the opinion to a case foreshadowed in the hypo
thetical certificates of the Commission in the 
building of a union station",

However, continued the court, they had no significance in re-
+ spect to who could or should build the station, and it was not

the purpose of the court to indicate its views of power which 
the Commission could exercise, since that was not before us 

for adjudication.
The conclusion of this controversy between the carriers 

and the state commission was that the Commission issued a cer

tificate authorizing the abandonment of portions of the main 

line, and the extensions of the lines and switches necessary
Ar-

for the erection of the union station, but refused to order- 

the railway companies to construct the terminal, deciding that 

it was without authority to require the construction of a union 

station.62 Mandamus was sought from the District of Columbia 

court to require the Commission to consider the evidence, relar- 

tive to this latter point, and the outcome was that the Supreme 

Court decided that the Commission was correct. 63

* It was held by the Court that the erection of a metropoli
tan passenger union station is' calling "into being a new entity 

naturally requiring new legislative authority." It was pointed 

out that such authority had associated with it wide power affect

ing vitally municipalities, and the property values of public and 

private business structures everywhere, and that Congress had

62 100 I.C.C. 421
63 Interstate Commerce Commission v Los Angeles Note 61 
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not acted expressly in this regard, ergo, petition denied.

In May 1931 the Supreme Court reiterated its opinion that 

the Commission had no authority in the question of the Erection 

of a union terminal.64 It had merely an incidental control 
in that a certificate of public convenience and necessity was 

required for the relocation of switching facilities and main 

tracking and the abandonment of present tracks and train ser

vice. Thus the Court held that the Railroad Commission of the 

State of California could require the interstate carriers to 

construct the union station, the cost of which has now been ap
proximated at §10,000,000.

The Federal authority in this local enterprise affecting 

interstate carriers, is merely incidental, and under the cir

cumstances, growing out of the agitation in the community in

terested, it is very unlikely that the Commission would refuse 

to issue certificates for relocation into a new terminal. The 

decisions of the court are, however, suggestive of dormant 

power in the Congress to control this local intrastate phase of 

commerce, which indubitably has a real connection with the inter

state commerce. In the situation at Los Angeles, the three car
riers affected cannot hope to receive any increased revenue from 

beautifying the city by erecting an architectural landmark.

The interstate business of the carrier will play a very great 

part in the payment of this metropolitan station.

Atchison, Topeka and Santa Fe R. Co.
283

v Railroad Com of Cal. 
U.S. 380

64



** * * CONCLUSION * * * *

National control, therefore, is exerted over railroads 

in intrastate commerce. This control by the Interstate Com

merce Commission in every instance, however, is incidental 

to the regulation of interstate commerce. Incidental inas

much as when interstate commerce is burdened or affected by 
intrastate commerce, it is within the power of the Commis
sion, indeed it is its duty, to correct the condition in 
such manner as Congress has provided. Such regulation is 

but to foster, protect as well as control interstate com

merce.
Observe that the most notable advance in the expansion 

of Federal power under the commerce clause has been by vir

tue of the Transportation Act. There Congress made a new de

parture and legislated directly as to interstate carriers, in

stead of simply regulating the interstate transportation of 

carriers as theretofore. Coordination was the new keynote 

and an adequate national railway system ready to meet any emer

gency was the end to be attained.
The attitude of the states throughout in the matter of 

incidental control by the Commission has been most antagonistic. 

The opposition and resistance to the "invasion of their sovereign 

rights and duties" has been manifested on many occasions. 

The ratiocination of the upholders of state sovereign rights has 

been on an unsound premise; that the Federal Government is under 
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taking the regulation of their internal commerce. Actually 

it is nothing of the kind* Protection of interstate commerce 

from interference by an inferior power is a necessary inci

dent to regulation. The States* rights advocates advance the 
principle of Thomas Jefferson that "the largest possible home 

rule to the various parts of the nation” is a thing to be de

voutly followed. That such a principle should extend to toler

ation of state legislation discriminating against interstate 

commerce would, in a very real sense, admit of control by the 

states of interstate commerce, and Congress is charged express

ly with its regulation in the Federal Constitution.

Much of this resentment and conflict evidenced onthe part 

± of the states has been brought about by the withdrawal of a

subject matter from their control by the assertion of a pre

viously unexercised Federal power. Power though dormant is 

not lost to the United States by non-user. It should be remem

bered that for some one hundred years Congress had asserted no 

supervision over the transportation systems of the country.
Each decade has brought before the Supreme Court of the 

United States a fuller interpretation of the power granted to 
Congress to regulate commerce among the several states, and 

underlying each one of the decisions may be found the funda

mental doctrine of governmental necessity. The railroads have 
become the interstate highways of the United States. They 

are essential to the people of the country, not alone to any 

one state or locality. A competent national system will insure 

an efficient service within as well as throughout the states. 

No one state can fulfill such an achievement greatly to be 
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desired, but only through the protection of the National govern

ment and its administrative agencies has our commerce become 

a unit with the. competency of such service.

The Supreme Court has decided that our commerce "does

not regard state lines, and where the supreme authority, the 
Nation, cannot exercise complete effective control over inter

state commerce without incidental regulation of intrastate com

merce, such incidental regulation is not an invasion of state 

authority5


