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THE FAMILY IN MODERN JURISPRUDENCE

’’Long ago we chose our individualistic path, what 
I:a end will be, none of us know.” History of the Law 
of England, Pollock and Maitland, Vol. II, p. 433.

The courts of England were never partial to the

theory that the father is responsible for the torts of
•t

his children. We find in examining the Year Books

that as early as 1302 the royal courts had decided 

against this responsibility. The case as reported in

30 & 31 Edw. I, 202, is as follows:

”A poor woman complaineth that B had de
forced her by frequent distress. . .

”B -- not guilty. The inquest said that 
the woman’s son whom she was bringing up at home 
had committed damage in B’s wood, ani that B 
came and took two shillings from the woman.

"Berrewik. And inasmuch as he did wrong to 
distrain the woman on account of her mainpast 
(member of the household) therefore the court 
adjudges that she do recover her two shillings 

nd her damage of sixpence and that B be in 
mercy.”

In Moon v. Towers, 8 C. B. N. S., 611, 141 Eng. R.,

1. An interesting question is presented as to whether or 
not this was the law prior to the Norman Conquest.
Holdsworthy, in his History of English Law (3 Holdsworthy 
History of English Law, 383), says: "We find, especially 
in the local courts, remembrances of old rules which made 
the master liable for the acts of his mainpast or the 
father liable for the acts of his children." In support 
of his contention he refers us to a case in the Baron • 
Courts (The Baron Court, Case 13, Selden Society), as 
follows:

"Of fruits carried off from the garden of the lord, 
"Sir steward, the bailiff R(obert) by name who is 
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1306 (1860), the only other "old English case" to be 

found in the reports on the question of the father’s 

liability for the torts of his son, the defendant’s 

minor son,who worked at his father’s theater, without 

legal justification caused the arrest and imprisonment 

of an employee thereof and his father was sued for this 

tort. In the lower court the question was submitted to 

the jury as to whether or not the father had ratified 

the action of the son. The jury summarily proceeded to 

say that he had. On appeal this was held to constitute 

error.

here, complalneth of William of the S(treet), who is 
there, that against the peace of the lord he sent (Thomas) 
his son over the walls of the lord’s garden ... and 
commanded him to carry off of every manner of fruit at 
his will; and when the bailiff heard the fruit being 
knocked down, he marveled at who this could be, and at 
once entered the lord’s garden and found the boy ... 
he made him come down . . . and debonairly asked him by 
whose cammandment and whose bidding he entered the lord’s 
garden . . . and the boy answered . . . that William his 
father . . . bade him enter and urged him on the trees 
with the best fruit ...

"Tort and force and all that is against the peace 
of the lord and his damage . . . defendeth William . . . 
and well ha showeth thee that never did his son at his 
(William’s) bidding or sending enter the garden and that 
never did he bid him carry off any manner of fruit . . .

"William (saith the steward) at least thou canst not 
deny that he is they mainpast (household) or that he was 
attached in the lord's garden for the outrage and for the 
trespass. How will thou acquit thyself that thou didst 
not make or bid him do this?

'Sir, for the deed of my son and the trespass I am 
ready to do thy will, and I ask thy favor. My plqd^"'" 
are, etc. .....»
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In the course of his opinion, Willis, J., said:

"I am not aware of any such relation between 
father and son, though the son be living with his 
father as a member of the family, as would make 
the acts of the son more binding upon the father 
than upon anybody else* I apprehend that when it 
is established that a father is not liable upon 
contracts made by his son within age except they 
be necessaries, it would be going against the whole 
tenor of the law to hold him liable for his son’s 
trespasses. The tendencies of juries where persons 
under age have Incurred debts or committed wrongs 
to make their relatives pay, should, in my opinion., 
be checked by the courts. No man ought, as a 
general rule, to be responsible for acts not his 
own. "

About the same time that this decision was rendered

Henry Sumner Maine was declaring that ’’the status of the

’’But how wilt thou acquit thyself of the sending and 
bidding?

”ln such wise, sir, as this court shall award that 
acquit myself I ought.

”1 tell thee, then, that this court awardeth that 
thou be at thy/ law six handed at the next court."

The case does not seem to sustain the point for 
which it is cited, as the inference is clear that William 
is not responsible if the wrong was not done at his com
mand, In another case in the same book (Case ^4, p. 55) 
W. was attached to answer "for that J. and P., who are 
thyj;servants (and thy mainpast)" were found cutting and 
carrying away the lord’s stubble.

He answered, "Sir, (to prove) that never did my 
folk J. and T. cut the stubble of that place by my command 
ment, nor carry it off, I am ready to acquit myself by a 
law (wager of law) with so many folk as were awarded to 
me at the last court.

"And this was conceded by the steward. He was ac
quitted by his lav; and therefore went quit."

The other cases cited by Holdsworthy are equally 
inconclusive. At any rate he agrees with Pollock and 
Maitland that whatever traces of universal responsibility 
on the part of the father might have existed in Anglo- 
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son under power has no true place in the law of modern 

European society* If any civil obligation binds to

gether the parent and the child of full age, it is only 

one to which contract gives its legal validity."

In accordance with this philosophy^ we have that 

at common law blood relation creates no peculiar jural 

equations with the exception of those incidental to 

minority. "The father as the head of the family Is not 

liable for necessaries furnished its members other than 

the wife and minor children. Servants, lodgers, and 

boarders are members of the family as well as all others 

who are subject to the authority of its head. See 

Webster’s Dictionary. But for necessaries furnished 

none of them is the father liable. An adult son or 

daughter whose home is with the father is of this class 

of persons." Blachey v. Laba, 63 Iowa, 22, 50 A. S. R., 

Ann., ___ f (1884).

Saxon law had passed away long before the time of Bracton. 
2 Holdsworthy, History of Eng. Law, 97; 2 P. & M., 437. 
On this subject-see Essays in Anglo-Saxon Law, 152,-162.

1. Ancient Law, p. 169. The 1st edition was published 
in 1861, which makes his statement contemporaneous with 
the holding of the principal case.

2. The Individualistic philosophy advanced by Maine and 
received with such enthusiasm by the bench and the bar 
requires a more extensive quotation. He says, at p. 168, 
"The movement of the progressive societies has been uni
form in one respect. Through all its course it has been
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Blackstone explains to us why it is that a father 

should, not be responsible for the maintenance of the 

adult members of his household. "For the policy of 

our laws, which are ever watchful to promote industry, 

do not mean to compel a father to maintain his idle and 

lazy children in ease and indolence, but thought it un

just to oblige the parent, against his will, to provide 

them with superfluities and other indulgences; imagin

ing that they might trust to the impulses of nature, if 

the children were deserving of such favors. Yet as 

nothing is so apt to stifle the calls of nature as 

religious bigotry it is enacted (Stat. 11 & 12 William 

III, c4) that if any popish parent shall refuse his 

protestant son a fitting maintenance, with a view to 

compel him to change his religion, the loid chancellor 

shall, by order of the court, constrain him to do what 

is just and reasonable.1’ (The act referred to was re

pealed by 9 & 10 Viet., c59, providing for the emanci

pation of Roman Catholics.) 1 Blackstone, 449, Lewis Ed.

distinguished by the gradual dissolution of family de
pendency and the growth of individual obligation in its 
place . . . Nor is it difficult to see what it the tie 
between man and man which replaces by degrees those 
forms of reciprocity which have theii1 origin in the family. 
It is contract. Starting, as from one terminus of history, 
in which all the relations of persons are summed up in the 
relations of family, we seem to have moved steadily towards 
a phase of social order in which all these relations arise 
from the agreement of individuals.” As to the present
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In Edward et ux. v. Davis, 14 Johns., 281, (1819),

Spencer, Ch. J., said:

n0n the argument these questions were dis
cussed - whether independently of statutory pro
vision, at common law, a child, having sufficient 
property, was liable merely from that relation to 
support her parents and whether a suit can be 
maintained by any person, furnishing the necessary 
support to the parents, and against the child. 
The duty of the parent to maintain his offspring 
until they attain maturity, is a perfect common law 
duty. The liability of a child to support its 
parents, who are infirm, destitute, or aged, is 
wholly created by statute and it has been truly 
said that the statute imposes on such relatives 
duties unknown to the common law. (Reeves, Dom. 
Rel., 284; 1 Bl. Com., 448.)”

The rule is general that the son's written promise

to pay for past expenses of his indigent father is

without consideration and unenforceable even in States 

where he is, by statutory enactment, made responsible 

at the request of the church wardens or other city 

officials for the maintenance of his father. "Neither 

the statutory duty, to enforce which a specific remedy

is provided, nor the moral obligation, are sufficient 

consideration to support an express written promise by 

a son to pay for expenditures already made by a third 

person in support of his father." Cook v. Bradley, 7 

Conn., 57, 18 Am. Dec., 79, and note, (1828). See also 

Duffy v. Yordin, 149 Cal., 140, 9 Am. Cas., 1017, Note 

1020._________ ____________________________________ ___
tenabllity of this dictum, see Roscoe Pound, Interpreta
tions of Legal History, 53-68.
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As there was no common law obligation between members 

of the family to help each other during their lives, there 

was no obligation to do so by will. The father need not 

leave anything to the son, and the son need not leave any

thing to the father. 1 Page on Wills, 48, 2nd ed.

Where a German lady tore up her will because she 

thought it bad in that it failed to mention her natural 

heirs whom she intended to disinherit, and died before 

she could make a new will, it was said per curiam: 

“This case affords an illustration that may be called 

pathetic of the persistency of popular -error. The 

notion that to disinherit the heir he must be ’cut off 

with a shilling’ (for the probable origin of which see 

Newlin’s Estate, 207 Pa., 456, 58 A., 846, (1904),) 

started more than three hundred years ago, never was 

the law in England or in Pennsylvania, and yet survives 

with such potency as to lead to results apparently as 

unjust as they were unintended.” Emernecker’s Estate, 

218 Pa., 369 (1907).

This case is still good law in Pennsylvania, but 

in the face of present legislation it would be decidedly 

unsafe for a testator wishing to disinherit one of his
"1

children to fail to mention him in his will.

1. In this connection see pp. 4~W2. .
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It is believed that the cases heretofore cited 

show how the common lav/ has refused to attach legal 

significance to family relations. If further evi

dence were required to establish this fact, many 

insurance cases could be cited, both in England and 

in the United States, holding that in the absence of 

pecuniary benefits to be derived from the continua

tion of life, a member of the household may not in

sure the life of another member because he lacks an 

insurable interest in such life required to take it 

out of the class of gambling contracts. So a father 

has no insurable interest in the life of a son, even 

though he might have sent him to school and incurred 

great expense on that account, Worthington v. Curtis, 

L. R. 1 Ch. Div., 419; nor an adult son in the life 

of his father, Life Insurance Clearing Co. v. O’Neill, 

106 Fed., 800, 54 L. R. A., 225, and Note (1901); and 

a daughter has no insurable interest in the life of 

her mother, Continental Life Insurance Co. v. Volger, 

89 Ind., 572; nor a brother in the life of another 

brother, Lewis v. Phoenix Mutual Life Ins. Co., 39 

Conn., 104.1

1.*  But see, contra, Warnock v. Davis, 104 U. S., 779.
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Thug we are reminded of Pollock and Maitland’s 

statement already quoted that "Long ago we chose our 

individualistic path»^ what its end will be, none of 

us know." Hovzever, before inquiring whether the 

common law relegation of family duties to the realm 

of mere moral obligation is holding its ground at the 

present time or whether it is falling before the on

slaught of social legislation, let us examine the 

growth and final outcome of a system which regarded 

the family as the legal unit and predicated its 

rights and obligations around it.
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At Roman Law the evolution of rights begins with

the family as its cornerstone. All persons are either 

heads of families or members of families J If the 

former, they are sui juris; if the latter, they are 

alien! juris. If alienl juris, their legal existence 

is recognized in that person who is sui juris in the 

household to which they belong — the paterfamilias.

The family is the totality of persons under a common
g

head. This common head is its legal representative 

abrogating all the rights and assuming all the 

responsibilities of the family. Whether this universal

1. Thus where an infant is not attached to any house
hold he is declared to be a paterfamilias, irrespective 
of his age or marital condition, 4 Ulp. Lib. 1
1 Ga ius, 55.

This, of course, is strained construction of the 
word required by the necessity of cataloging an excep
tional case within one or the other of two general 
groups. The term paterfamilias is used throughout in 
its more common and restrictive sense -- the recognized 
head of an association of individuals united by blood 
or adoption as a family.

2. The Roman familia is not synonymous with our ’’family". 
It comprises all the children, legitimate or adopted, of 
the paterfamilias, who have not been emancipated. As 
there is no emancipation by majority at Roman Law, but 
only by the voluntary act of the father, his loss of 
status, or his death, the term "children" should not 
necessarily be taken as connoting infancy. The familia 
also includes slaves, clients, and household goods.
The authority of the father over his sons was termed 
potestas. His authority over his slaves and his owner
ship of household property was called his dominium. 
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representation on the part of the father was due to 

the fact that hia charges had no rights of themselves 

and that, therefore, an injury done to them was a 

legal wrong merely because the proprietary rights of 

the father had been transgressed, or whether persons 

under power had of themselves rights and merely their 

legal capacity to enforce them was suspended during 

the life of the paterfamilias, is a question that 

lends itself to interesting speculation. Savigny 

thinks that this incapacity should not be regarded 

as a defect indwelling in the child itself because 

children under power had no restrictions imposed upon 

them in the exercise of public prerogatives. Thus a 

son might like his father vote in the assemblies of 

the people and be employed in the highest posts of 

honor. The incapacity should, therefore, be treated 

simply as a result of the rule of the private law by 

which the father acquired all rights which originated 

from the dealings of his child.
&

Strength may be added to this view by Gaius’ 

commentary that a son under power may upon becoming 

sui juris sue any person who had committed a tort

1. Savigny, Jural Relations, translation by Rattigan, 
p • 39 ......
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against him while he was sub potestas.^ The faot 

that the son under power had in the realm of private 

law two of the greatest rights known to the jus 

civile, the right to contract a Roman marriage and 

the right to trade, strengthen this position.

Besides, as the son would, upon the death of his father 

become a paterfamilias himself, it seems inconsistent 

to suppose that his father’s death would transform him 

from a state of quasi-slavery to one of absolute 

authority. Very learned writers, however, have taken
p

a different position.

Starting with this totality of lights on the part 

of the father (irrespective of whether all originate 

in his person or whether some of them existed in an 

imperfect state in the persons of the members) we see 

that he was not only entitled to all the acquisitions 

of his children3 4 but that he was responsible for their 

torts^.

1. I4. Gaius, 66.

2. Maine, Pollock & Maitland, Walton, and others 
hold that whatever rights were recognized to the indi
vidual were derived from the rights of the father and 
were predicated upon them.

3. 2 Gaius, 86,87; 3 Gaius, 163-167.

4. 4 Gaius, 75-79.
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•I

The family was regarded' as a composite entity, 

a self-perpetuating organization which did not die 

with its immediate members but continued forever. 

It continued with all rhe legal incidents of thia 

perpetuation. In this relation it has been compared 

by Maine to a corporation sole.^ A bishop or a king 

may die, but the bishopric or the kingdom continues. 

There is no interruption in legal contemplation by 

reason of the change of incumbents in a corporation 

sole, and there was none in the Roman family.

Thus, upon the death of the father, his heirs 

succedded to the entire legal position of the deceased. 

Haereditas est successio in universum jus quod defunctus 

habuit. And again we read in the Digest, Haeredem 

ejusdem potestatis jurisque esse cujus fuit defunctus 

constat.If the deceased died insolvent "the inherit

ance was most aptly called damnosa haereditas for the 

heir had to pay the decedent’s debts out of his own 

pocket, the property of the decedent being regarded as 

merged or confused with that of the heir,"3 as soon as 

1. Ancient Law, Henry Sumner Maine, p. 187.

2.i Digest, 51, 17, 59.

3. Sherman, Roman Law in the Modern World, Vol. II,
p. 234; Ulp. Reg., 25, 16; Dig., 50, 16, 19; Dig., 29, 
57, ; Dig., 37, 13, 5.
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the decedent’s estate became vested in the heir.

Afterwards the heir was given the right to refuse 

to accept the inheritance, or to accept it with benefit 

of Inventory, that is to say, to accept it in so far as 

it was not to his disadvantage. If he failed to exercise 

this privilege of inventory, he was deemed to have 

accepted the inheritance purely and simply, with all its 

burdens. This distinction is still retained in most 

civil law countries/-* For instance, the Codiga Civil of 

Spain provides that:-

"Sec. 964. Inheritances may be accepted 
purely and simply or under benefit of inventory.

"Sec. 969. Through an acceptance, pure and 
simple, or without benefit of inventory, the heir 
shall be liable for all of the charges on the 
estate not only with the property of the same, 
but also with his own.

"Sec. 976. Every heir may accept an inherit
ance under benefit of inventory, even though the 
testator should have forbidden it.

"Sec. 985. If said thirty days have elapsed 
without said, statement (whether the heir wishes to 
accept the property under benefit of inventory or 
whether he wishes to reserve to himself the>right 
to deliberate until a proper accounting has been 
made as to how he wishes to accept the inheritance) 
it shall be understood that he accepts it purely 
and simply.

"Sec. 990. The heir shall lose the benefit 
of inventory: 1. If, having knowledge thereof, 
he fails to include in the inventory any of the 
property, rights, or actions of the inheritance.
2. If, before concluding the liquidation of the 
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debts and legacies, he should alienate any of the 
property of the estate without judicial authoriza
tion, or that of all the persons interested, or if 
he should not apply the value of what is sold in 
the manner specified at the time the authorization 
was granted him."l

The Roman Law recognized three types of heirs: the 

natural heirs, the necessary heir, and the external heirs. 

The natural heirs were all the lineal descendants of the 

ancestor who were in his power at the time of his decease. 

They were generally called sui et necessarii haeredes. 

"They are sui haeredes," says Gaius, 11 Gaius, 157, "be

cause they belong to the home and are in some sort 

regarded as owners (dominii) even im the lifetime of 

their parent." "On his death," says Paulus, D., xxviii, 

2 fr. 11, "they do not so much acquire the inheritance 

for the first time as come to the free administration 

of the estate. They are heirs without entry, and as a 

matter of course (ipso jure)." They were called neces

sary because they were originally obliged to accept the 

inheritance with all its burdens (debts, contracts, etc.) 

but the praetor afterwards gave them the benefit of 

refusal (beneficium abstinendi) provided that they ab

stained absolutely from all interference with the

1. These sections in the Spanish Code correspond to 
Sections 4060, 4065, 4072, 4081, 4086, respectively, 
in the Civil Code of Porto Rico.
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estate

When the clemency of the praetor began to permit 

the natural heirs to escape burdensome inheritances 

it became necessary for testators desirous of preserv

ing their names free from the infamia of insolvency to 

find someone upon whom they could thrust their obliga

tions without fear of evasion on their part. This was 

accomplished by instituting a slave of the testator as 

his sole and necessary'heir, either in a primary 

capacity or by substitution in the event that the other 

heirs appointed should refuse the inheritance. The 

heir had no option in the matter, and he had to take 

whether he wanted to or not. The debts became his 

debts, and the infamia resulting from their* non-payment 

attached to his name and not to that of the testator. 

He was freed by his institution as heir. As there was 

no confusio bonorum and the after acquired property of 

the slave was not liable for the debts of the testator 

(provided that the slave remained passive and did not 

attempt to deal with the goods in the capacity of heir 

but allowed the creditors to sell them in his name)

1« 5 Gaius, 26; Paulus, Sent., iv, 8, sec. 6. 
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thia method operated beneficially upon the ex-slave and

upon the conscience of the testator. Of course, the 

satisfaction was distinctly Micawberian, as the slave 

could not possibly have the wherewithal with which to 

pay, but still it afforded consolation to scrupulous 

testators and was wholeheartedly approved by the jurists.^-

As the property of the family was composed to a

large extent of the contributions made to it by the 

individual members, these members.were, upon the death 

of the head of the family, entitled, as a matter of 

right, to the succession of the estate. If the testator 

wished to dispose of his esta.te in favor of external
2

heirs, he had first to expropriate those who were co

owners of his property (ex haeredes facere) because 

otherwise his property was encumbered and incapable of

3 free disposition in favor of others.

1. "For when a man’s affairs are embarrassed, it is 
common for one of his slaves to be instituted in his 
will either in the first place, or as a substitute in 
the second or any later place, so that if the creditors 
are not paid in full, the heir may be insolvent, rather, 
than the testator." Institutes, Bk. 2, Title XIX, 1.

"And this was a judicious provision of the lex 
Aelia Sentla, for it was most desirable that persons in 
embarrassed circumstances, who could get no other heir, 
should have a slave as necessary heir to satisfy his 
creditors’ claims, or that at least (if he di d not do 
this) the creditors might sell the estate in the slave's 
name so as to save the memory of the deceased from dis
repute." Institutes, Bk. 1, Title VI, 1.

"To balance this disadvantage he had this advantage, 
that his acquisitions (the slaveys) after the testator’s 
decease are for his own sole benefit and although the
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”A testator who has a son in his power, must take 

care either to institute him heir, or to specially dis

inherit him, for passing him over in silence avoids the 

will, and this rule is so strict, that even if the son 

died in the lifetime of the father, no heir could take 

under the original will, because of the original nullity. 

As regards daughters and other descendants of either sex 

by the male line, the ancients did not observe this rule 

in all its strictness; for if these persons were neither 

instituted nor disinherited, the will was not avoided, 

but they were entitled to come in with the instituted 

heirs and take a certain portion of the inheritance. . . 

Children born after the making of the will must also be 

either instituted heirs or disinherited, and ... if 

passed over in silence (whetner they be male or female) 

the will, though originally valid, is invalidated by the 

subsequent birth of the child, and so becomes completely 

void." Institutes, Bk. 2, Title XIII, 1.

estate of the deceased is insufficient to pay the credit- 
ors in full, the heir's subsequent acqusitions are never, 
on that account, liable to a second sale." Institutes, 
Bk. 2,- Title XIX, 2.

2. The external heirs are all heirs other than the 
necessarii haeredes. As has been seen, the necessarii 
were divided into the natural heirs and the sole and 
necessary heirs. Their characteristic feature was that 
they were heirs as a matter of course and did not have 
to make an entry to acquire title. The descendants were
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Before Justinian this requirement of disinherision 

did not apply in favor of emancipated children, as they 

were not members of the household and therefore not en

titled to the protection of the paterfamilias.

"(But by our constitutions) we require that all 

children, whether family heirs or emancipated, shall 

be specially disinherited and their pretemission shall 

have the effect of avoiding the will of their parents 

and depriving the instituted heirs of the inheritance, 

no less than the pretemission of children who are 

family heirs or have been emancipated, whether already 

born or born after, though conceived before the making 

of the will.'’ Institutes, Bk. 2, Title XIII, 5.

’’Children who have been wrongfully disinherited 

or passed over have been allowed to bring an action 

impeaching the will as unduteous, under the pretext that 

the primary natural heirs but in their default the 
ancestors were recognized as such and in their default 
brothers and sisters. Any other relation as well as 
strangers to the blood were regarded as external heirs.

3* "In this requirement of exhaeredatio we have a last 
trace, or perhaps, in a certain sense, an acknowledgment 
of the rights of the family — the family of descentants 
-- as owners of the estate." Sohm’s Institutes of Roman 
Law, translation by Ledlie, 3d ed., p. 553, 
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the testator was of unsound mind at the time of its execu

tion. This does not mean that he was really insane, but 

that the will, though legally executed, bears no mark of 

that affection to which a child is entitled from a parent; 

for, if a testator is really insane, his will is void. • • 

Parents may impeach the wills of their children as undute- 

ous. . . That they (the heirs) may bring this action must 

be understood to mean that they may bring it only if 

absolutely nothing has been left them by the testator in 

his will, a restriction introduced by our constitution 

out of respect for a father’s natural rights. If, however, 

a part of the inheritance, however small, or even a single 

thing is left them, the will cannot be impeached, but the 

heir must, if necessary, make up what is given them to a 

fourth of what they would have taken had the testator 

died intestate.” Institutes, Bk, 2, Title XVIII, 1-4.

This compulsory portion existing at the time of 

Justinian was known as the Falcidian fourth, because it 

was created by the lex Falcidia. Before the time of 

Justinian this portion had to be left in the will itself 

or elsd the heir inherited whatever he would have taken 

by intestate succession. The fact that today in civil 

law countries the legal portion ranges from
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1 2one-halfA to four-fifths of,the entire estate raises the 

interesting question as to whether the influence of the 

Roman family lav; in those countries have been pre- or 

post-Justinian.

In making a study of the family nothing is more 

fascinating than study of those circumstances which 

caused its intrenchment in the Roman legal scheme.t : 

Within the limits of this paper such a review must, 

perforce, be cursory and incomplete. I will deal only 

with some of the salient points of the family as it 

existed in Rome up to the time of the Republic.

The Roman family, like the biblical family,^ was 

decidedly patriarchal in all its characteristics.

1. German Civil Code, Art. 2303: ’’The compulsory por
tion consists of one-half of the value of the legal 
share under the laws of inheritance,

“if the heir is entirely omitted or the part be
queathed to him is less than his.legitime he may demand 
the rest from his co-heirs."

2. Codiga Civil de Argentina, Art. 3627: "The legal 
portion of the legitimate children is four-fifths of 
all the property of the testator at the time of his 
death.

"Art. 3628. The legitime of the ascendants is 
two-thirds of the property of the testator."

3. For an interesting discussion of the biblical family 
see David Weiner Amram, Family Solidarity - A Lawyer’s 
Studies in Biblical Law. 14 Green Bag, 490.
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Here the eldest male ascendant reigned supreme. He was 

the father, priest and administrator of the household. 

He was its sole head and legal representative, being 

held accountable for the wrongs of the members of his 

household and demanding account for the wrongs done to 

them. He was entitled to the fruits of their labor and 

was expectod to provide for them.

One of the most.striking sources of the father’s 

authority was his priestly character. The ancient Romans, 

like many other primitive peoples,1 believed in ancestral 

worship and exalted their forebears to the position of 

gods. These glorified ancestors were the household gods, 

the Lares and Penates, and to them the Romans did parti

cular reverence. They were originally interred in the 

hearth of the household and even later, when this practice 

ceased, the hearth continued to be their dwelling place. 

From there they guided and watched the family, grieving 

at its shortcomings, glorying in its successes. Their 

spirit lived in the sacred fire which burned at the hearth 

and that fire was to be propitiated with frequent sacri

fices and libations. It was believed, according to

1. For an exhaustive account of the existence of ancestral 
worship, see Henry S. Maine,Early'Law& Oustonj, chapter HI.
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Fustel de Coulanges, that the Penates had to be thus fed 

or else they would suffer untold agony.^

The Romans not only worshipped but reverenced their 

ancestors. From them they sought inspiration, guidance, 

and protection. The father was, of course, the high 

priest of this religion. He was the link between the 

living and the dead, the one called to perform the 

traditional ceremonies of the family, the one with idiom 

the Penates would communicate. He made the sacred fire, 

pronounced the mystic words, and led in the invocations. 

These religious duties of the father unquestionably en

hanced his authority and lent to his decisions color of
2

divinity. His word was final. He was the absolute

1. "Lucian explains that the man who has died without
leaving a son receives no offerings and is exposed 
to perpetual hunger. ...

"To fail in this duty (to^make libations and sacri
fices) was to commit the grossest act of impiety 
possible, since the interruption of this worship 
caused the dead to fall from their happy state. 
This negligence was nothing less than the crime of 
parricide, multiplied as many times as there were 
ancestors in the family." Fustel de Coulanges, 
Le Cite Antique, p. 43.

2. It would seem that an undue stress has been laid 
by some writers upon the religious basis of the 
Roman family. While it is undeniable that it was 
one of its mainstays, yet it seems preposterous 
to regard it as the sole tie uniting the family, 
as Fustel de Coulanges seems to do. Thus, he
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ruler of his household, having power of life and death 

over everyone under his potestas, and being answerable 

for his conduct only to the gods. He could marry off 

his children or divorce them, he could sell them, pawn 

them, or kill them. He was answerable only to the gods, 

but here was the rub: As long as the family was 

conscientiously religious, as long as the paterfamilia 

conceived that his Penate gods watched and judged his 

acts, the abuse of his power was prohibited by sanctions 

more powerful than human laws could be, and the classical 

injunction that patria potestas in pletate debit, non in 

atrocitate consistere, (Digest, XLVIII, 9, 5) was faith

fully observed. The English and American authors1 who 

marvel at the fact that a civilization so advanced as 

the Roman should have for so many years^countenanced 

such barbaric conditions, fail to reckon with this factor 

as well as with the equally important one of paternal 

affection. As it is pointed out by Sanchez Roman,

says that uthe power of the father • • • far from being 
first cause was in itself an effect — it was derived 
from religion and was established by religion . . ."
And again, "The members of the ancient family were united 
by something more powerful than birth, affection, or 
physical strength — religion of sacred fire and of dead 
ancestors." "An adopted son was counted a real son be
cause, though he had no ties of blood, he had something 
better — a community of worship." p. 4®, Livre II, La 
Famille, p. 50, Small's translation.
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’’The Roman life offers a marked contrast between the 

rigidity of its legal organization and its practical 

existence as custom shows it to us. Upon examination, 

the vulgate concept that the Roman family produced a

With due respect to the authority of M. de 
Coulanges and to the other writers who have followed 
in his footsteps it appears to me that affection or 
at least power must have necessarily preceded ancestral 
worship, and that if you remove either of these factors 
from the family situation, you remove the cause of 
ancrestral worship. Why should ancestors be worshipped 
by their descendants, unless former have recommended 
themselves in some way to the latter? It may be argued 
that the reason why ancestors were worshipped was be
cause they were dead and primitive people attach some 
mysterious powers to the deceased. But that would 
prove too much, for if death by itself gives power and 
commands worship, then the Romans should have worshipped 
all dead people instead of jealously restricting them
selves to their own dead; and if it is answered that 
this mysterious power was attributed only to the dead 
who had brought the worshippers into the world, then it 
should have extended to maternal ancestors also and 
Fustel de Coulanges himself is authority for the state
ment that ancestral worship was limited to males. To 
say that paternal power and family affection are 
derivatives of ancestral worship and predicated upon it, 
is to confuse the effect with the cause. Without at 
least some recognition of superiority of the father, he 
would not have been acceptable to the other members of 
the household as the family high priest.

1« In the time of Trajan a father who was guilty of 
gross cruelty to his son was compelled by the emperor 
to emancipate him and was deprived of all share in his 
inheritance. Dig., 37, 12, 5.

In A.D.228 the Emperor Alexander treats the right 
of life and death as absolute and states that if the 
father wishes to impose any punishment upon the child 
more severe than simple chastisement, he must apply to
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tyrannical and despotic regime utterly devoid of affection 

and without other ties than those imposed hy positive law 

falls to the ground J11 And Jhering inquires quite

pointedly: "alia patria potestas avait ete, en realite,

2un rapport arbitraire, qui si serait laisse arroger 

qui aurait volontairement echange son independence et 

sa spontaneite, contre le sort d’un esclave?”®

And again, Denis, in his Histoire des Idees Morales 

dans l’Antiquite, says: ’’instead of that terrible power 

(patria potestas) of which historians of Roman Law speak 

so much, we read rather in the writers of the early 

empire of nothing but the sacred duties of father and 

mother.. I could cite from Quintilian, Pliny, Tacitus, 

and Juvenal, the most beautiful passages as to the 

necessity and importance of the education of the family, * 1 2 3

the judicial authorities. Dig., 48, 8, 2.
In A.D.318, Constantine decreed that any paterfamilias 

who killed his son should suffer the death of a parricide.
C., 9, 17, 1.

1. Historia del Drecho Espanol, Vol. II, p. 143, 2d ed.

2. It seems hardly necessary to note that arrcgation was 
the Roman practice whereby a person sui juris would 
voluntarily come under the power of a paterfamilias by 
requesting his own adoption. Institutes, Bk. 1, Title XI, 1.

3. Jhering, Droit Romain, Vol. II, p. 209.



the wrongfulness and inconvenience of allowing slaves 

to guard the infants; to the respect and watchfulness 

due to their innocence, the tehderness which ought to 

be displayed towards them and which forbids in bringing 

them up the use of the rod or any other ill treatment 

as if they were vile animals.

And the great German jurist, Savigny: "We shall 

^iave a very uncertain knowledge of the condition of the 
/
family relation in a nation if we look merely at the 

rule of law prevailing therein without having regard to 

the morals which are its complement. Modern writers, 

overlooking this connection, have often found groundless 

fault with the Roman Law family as with a heartless 

tyranny. They have considered that the housewives

were never as highly respected by people of antiquity 

and that a servile and degrading treatment of a son was 

inconceivable in the presence of a public law which 

allowed to him the enjoyment of all political rights 

and even the capacity for the highest magistracy without 
o

prejudice to the paternal power.”

1. Denis, Histoire des Idees Morales dans l’Antiguite, 
Vol. II, p. 112.

2. Savigny, Modern Roman Law, Vol. I, pp. 285,286; 
transl. by Win. Holloway, 1867.
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For a common law lawyer to conclude that because a 

paterfamilias could not be punished if he killed his son 

therefore he killed his son whenever he felt like it, 

woule be as unwarranted as for a civilian to conclude 

that because an American son may, as far as the law is 

concerned, allow his father to starve, therefore American 

sons generally let their fathers starve. It may be con

fidently stated that as long as the family retained the 

purity of its ideals, patrii familiarum refrained from 

exercising their powers of life and death at will, and 

that it was not until the decadence of the family towards 

the end of the Republic that the abuse of these powers 

by fathers made it necessary for the praetor to withdraw 

them.

It has been said that the cornerstone of the Roman 

family was its religion, and that that religion con

sisted mainly in a devotion to the dead family heroes. 

There was, too, of course, the worship of nature gods 

(Jupiter, June, Minerva, etc.) with which students of 

Roman literature are so well acquainted, But this wor

ship grew after the decline of the family and was never 

as fervent as the worship of the household gods.
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Thia religion was simple and inspiring. It must have 

been inspiring indeed for the young Roman before going 

to battle to stand before his glorious forebears and 

swear to add new luster to their names. As long as 

this spirit permeated the Romans the family was safe, 

kept alive by the fire from the hearth. But thia spirit 

could not last. The wholesale practice of adoption which 

prevailed in Rome ever since the advent of migratory tribes 

made it impossible.

Adoption was a necessary result of the Roman re

ligion. It has been noted that the worst calamity which 

could befall a paterfamilia would be that his family 

should become extinct. The termination of a family line 

meant that its worship would come to an end, that its 

traditions and glories would not be perpetuated, that 

the Penates would starvef™ the present paterfamilia

would also starve after death. Only a filius sub potesta 

could, upon the demise of the pater, assume his priestly 

position. If the pater had no such children or feared 

that he might not have 'such at the time of his death, it 

was incumbent upon him to procure himself one and thus 

save his ancestry and himself. This newly acquired heir 

was accepted into the household as a true son and was 



initiated into the family rituals by the father.

Soon the practice became widespread. It was not

limited to cases where a pater wanted to insure his

succession. It became so widespread that Maine describes 

it as the legal fiction which permitted the pacific 

unification of two races.In this respect he gives it 

due credit. But it is submitted that it dealt a fatal 

blow to ancestral worship.

Objectively speaking, it is impossible that there be

as many heroes as there are ancestors. The excellency of

the ancestors rested primarily upon the fact that those

who worshipped them has-reasons peculiar to themselves

alone for admiring and reverencing those ancestors.

These peculiar reasons were the natural affection and 

respect engendered by blood relationship. When strangers 

to the blood,who lacked these peculiar reasons for magni

fying the wisdom of the father, were steadily injected into 

the family, there was a necessary cooling of ancestral 

worship. The adoptive children participated in the rituals

1. ’’The earliest and most extensively employed of legal 
fictions was that which permitted family relations to be 
created artificially, and there is none to which I con
ceive mankind to be more deeply indebted. If it had never 
existed, I do not see how any one of the primitive groups, 
whatever were their nature, could have absorbed another, 
or on what terms any two of them could have combined, ex
cept those of absolute superiority on one side an$ absolute 
subjection on the other." Ancient Law, Henry Sumnei? Maine, 
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and giade sacrifices before the sacred fire just like any 

other member of the family, but we cannot expect them to 

have felt any great amount of fervor and veneration for 

ancestors who, prior to their adoption, they had regarded 

aa ordinary creatures.

It is not contended or believed that ancestral 

worship would have continued forever if the family had 

remained'intact; how long it would have lasted in that 

eventuality•is, perhaps, an unanswerable hypothetical
(adoption )’z 

question, but that it/caused the disintegration of the 

family and hastened the fall of ancestral worship seems 

to be clear.

The Roman family as a legal entity began to give way 

to the individual towards the end of the Republic, and, 

by the beginning of the Empire, we find the power of the 

father losing its finality. The judgment of the individuals 

composing the family council is in many manners of great 

import substituted for the judgment of the paterfamilias, 

the maltreatment of the son by the pater is cause for 

emancipation of the son, and for the father to forfeit 

his right to inherit from the 'abused son, the property of 

the wife is separated from that of the husband, and he has 

no right over it.
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In summing up it might be said that the causes for I

the disintegration of the Roman family were the disappear- I

ance of family worship, and the cooling off of natural I

affections caused by the artificiality which adoption I

introduced into the relations the advent of new philo

sophical ideas from Greece; and the impossibility of 

totally obliterating the personality of adult individuals*

But vhile this total obliteration of the personality 

of adults has no place in modern jurisprudence, the jural 

conception of the family as an association of individuals 

united together by bonds of blood and owing to each other 

reciprocal duties of mutual assistance, exist today in the 

entire civil law world on a distinctly Roman Law basis. 

It would be too cumbersome and beyond the scope of this 

paper to cite here the provisions of all the codes in 

Europe and Latin America that sustain this statement. 

In the Appendix to this paper a reference to the principal 

provisions of the most important codes will be found. 

Since as far as the family law is concerned, the provisions 

of the civil law codes of the different countries are 

substantially alike, the writer will satisfy himself with 

quoting the pertinent provisions of the Civil Code of Porto 

Rico (which are taken from the Civil Gode of Spain1)*______
The Civil Code of Spain, enacted May, 1889, was extended to 

Porto Rico, Cuba, and the Philippines, June, 1889. On all the 
points to be considered, the codes of at least P.R. and Cuba 
substantially coincide with the Civil Code of Spain*
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Regarding the father’s liability for the torts of the 

son, Section 1803 of the Civil Code of Porto Rico pro

vides that ’’The father and on his death or incapacity 

the mother, is liable for damages caused by minors who 

live with him. ... The liability referred to in 

this section shall cease in case the persons mentioned 

therein prove that they exercised all the diligence of 

a good father of a family to prevent the damage.”

The first part of this section clearly imposes upon 

the father a liability for the acts of his minor children. 

Nor is the last provision a saving clause for the father 

who at common law would be regarded as non-negligent.

In Portalin v. Noriega, 33 P. R. Reports, 755, the 

defendant’s son, a young man just under eighteen, was 

employed by the firm of Noriega y Alvarez and one of 

his duties was to drive an automobile. While driving 

this automobile in the course of his employment he 

negligently ran over the plaintiff, who proceeded to 

sue the father. The latter defended on the grounds, 

that he had used all the care that a good father of a 

family could be expected to use, because he had sent 

his son to grade and high school and subsequently had 

sent him to an American college to study a profession.

He also contended that his son did the wrong as the 
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employee of Noriega y Alvarez and not as his son, that 

as the employee of Noriega y Alvarez that firm was 

liable for the tort and that the liability of the 

father for the torts of the minor son ceases where the 

liability of a responsible third party begins. The 

Court denied his first contention by saying, after 

enumerating the educational efforts of the father, that 

"it may be said generally that all this is an elementary 

duty of every father of a family and it is not a suffi

cient showing. By its terms the law requires before re

lieving the father of liability that it be proved that 

he ’employed all the diligence of a good father of a 

family to avoid the damage.’ The.final' subdivision of 

Section 1604 of the Civil Code. Something must have 

been done in connection with the damage itself, and the 

facts of this case do not actually show the diligence 

of the father to avoid the damage.”

In denying the second contention the Court held 

that the plaintiff had a right to elect whichever 

defendant he wished t4 sue, and sue him separately for 

the full amount of the liability. "Hence in electing 

to sue the father for the damage caused by the minor 

son who lived with him and was under his potestas, and 

ignoring the establishment for which he worked, the 
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plaintiff exercised an election which is given to him 

by the law.1’-1- The liability of the father is an actual, 

primary liability which does not disappear simply because 

another party is Jointly liable with him.

On the matter of testation it is provided by Section 

3829 of the Revised Gode of Porto Rico: "A person who 

has no heirs by force of law may dispose by will of all 

his property or part of it in favor of any person quali

fied to acquire it*

"A person who has heirs by force of law may dispose 

of his property only in the manner and with the limita

tions established in Article 5 of this Chapter."

Article 5 provides that forced heirs shall be the

"legitimate children and descendants with regard to their 

legitimate parents and ascendants. In thdr absence, the 

legitimate parents and ascendants shall be the heirs of 

their legitimate children and descendants. The surviv

ing spouse, the natural children, legally acknowledge, 

and the father or the mother of the latter in the manner 

and extent established in Sections 8, 9, 10, 11, 14, 15, 

16, and 20 hereof."

1. The result of the principal case seems to be an un
intended consequence of the generality of the language 
used in describing the liability of the father. The Civil 
Code of Argentina explicitly provides (after declaring that 
the father shall be responsible for damages caused by his 
minor children living with him),that "The responsibility of 
the father ceased when the sontf has been placed in any
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Section 587U provides that the legal portion of the 

legitimate children consists of two-thirds of the 

hereditary estate of the father and of the mother. This 

two-thirds portion is divided into two equal parts; one 

part must be distributed among the testator’s children 

equally, the other part may be distributed by the testator 

among his children in any manner he desires, but cannot 

be alienated in favor of any person other than this children. 

Thus the patrimony of Spanish paterfamilias may be divided 

into three equal parts: The part which he may freely 

alienate, the part which he must equally apportion among 

his children, and the part which he must save for his 

children but need not apportion equally amongst them.

The right to increase or ’’better” the portion of an 

heir is known to the Spanish law as the right of better

ment (derecho de mejorar) and the portion itself used 

for the purpose of bettering the forced inheritance of 

the heir is the majora. The mejora is not a limitation 

other institution or establishment and he is in a permanent 
manner under the authority and vigilance of another person.”

Section H50 provides that ”The father shall not be 
responsible for damage caused by the son if he proves that 
it was impossible for him (the father) to prevent it. Thia 
impossibility shall not result from the mere fact that the 
act was not done in his presence or if it shall appear that 
he did not have active vigilance over his children.” This 
lash provision would raise multiple interesting questions as 
to the burden of proof in a common law jurisdictioh.

Section I56I4. of the French Code provides that "The 
father, and the mother after the death of the husband, are 
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upon the testator’s right to will freely, but rather a 

dispensation, from the necessity of leaving property to 

the heirs in equal portions. It gives to a testator who 

must leave two-thirds of his property to his heirs the 

right of determining which heir shall receive more than 

the other. It existed in Spain as early as the Fuerof 

Juzgo^ and it is not found in any other country in 

responsible for the damage caused by their minor sons 
living with them.” (There is no proviso saving the father 
from liability where he has used all the care of a good 
father.)

Section 852 of the German Code, after providing for 
the liability of the father fcr the torts of the minor 
sons, provides: "The obligation for indemnity does not 
occur, if (the father) complies with his duty of exercis
ing control or if the injury would also have happened 
with proper control.”

Section the Japanese Code provides that the
father shall be responsible for the damages of the minor 
son in all cases "except where he has not neglected his 
duties."

1. The Fuero Juzgo (the Law of the Judges) is the Spanish 
translation of the Forum or Liber Judiciorum which was 
promulgated by the Visigoth king Kindasvinth, 6L|.2-655. 
It is an amalgamation of the laws which existed in Spain 
up to that time. The Goths, upon their invasion of Spain 
in I4.52 , respected and retained the laws of the conquered 
Spanish and Roman population, which Gothic King Alaric 
later compiled for their benefit into what came to be known 
as the Breviary of Alaric. ( 506). At the same time they 
brought their own laws which were compiled as early as the 
fourth century by their king, Euric. Thus the conquered 
and the conquering races lived under two separate systems 
of laws until the compilation of this great code.

Fuero Juzgo, Book Ip, Title 5, Law 1, provides that: 
"Neither fathers nor grandfathers may do with their 
property what they wish, that the sons or the grandsons 
be not disinherited from their legitimate portion. (4/5) 
Therefore we order that if the father or the grandfather 
wish to better the inheritance of any of their children or 



Europe. It exists, however, in Louisiana, where it is un

doubtedly taken from the Spanish law.

The legal portion is not two-thirds of the testator* 1s 

property at the time of his death; if it were merely that, 

the testator could escape the legitime by the simple ex

pedient of alienating his property during his life. It is 

two-thirds of the sum of the hereditary estate and the 

value of all collationable gifts (Section 5902).

"Gifts made to strangers shall be charged to the part 

which the testator may freely alienate. Gifts made to the 

children of the testator which are not betterments shall be 

considered as part of their legal portion. • . Gifts in 

excess of the free portion of the testator shall be reduced 

or annulled accordingly,But they will not be touched 

unless there is no other way of saving the legal portion, 

and legacies must go down before them. Unless otherwise 

provided by the testator, the reduction of excessive lega

grandchildren they may do so only to the extent of one-third 
of the legitime."

1. Section 5905.
Section 5715 provides that "Ho person can give or re

ceive, by way of gift, more than he can give or receive by 
will. A will shall be considered void in all that exceeds 
said limits."

Section 5755 provides that "Gifts which ... may be 
void after computing the net property of the donor at the 
time of his death must be reduced with regard to the excess, 
but this reduction shall not prevent them from being valid 
during the life of the donor, nor the donee from appropriat
ing ?/e fruits."



cies shall be pro rata, without any distinction whatsoever 

(Section 59OU) • However, as to gifts, it is provided that 

”lf there are two or more gifts, and all cannot be covered 

by the disposable part of the estate, the latest ones shall 

either be cancelled or reduced#” (Section 5755)

The provisions voiding gifts show the extent to which 

the law goes in protecting the heir# The gifts are not 

void ab initio, but merely become voidable at the election 

of the heirs or their representatives from the time of the 

testator’s death# The election is personal to the heirs 

and their creditors cannot force them to exercise it. 

Neither can the creditors of the deceased. (Section 575U)

The heirs are not insured in their legal portion. 

They may become unworthy of taking it or they may give just 

cause for disinheritance. As to unworthiness Section 3822 

provides that:

’’The following are disqualified to succeed by 
reason of unworthiness:

”1, Parents who have abandoned their children 
or prostituted their daughters or made attempts 
against their chastity#

’’2. He who has been sentenced in a trial for 
having made attempts against the life of the testator, 
his spouse, descendants, or ascendants.

”lf the offender should be an heir by force of 
law, he shall lose his legal portion.

”3# He who baa accused the testator of a crime 
for which the law imposes an exemplary punishment, 
when the accusation is declared libelous.

’’L|.# The heir of age who, knowing of the violent 
death of the testator, has not denounced it to the 



courts within a month, unless the latter has already- 
acted ex officio.

"This provision shall cease in cases in which, 
according to law, there is no obligation to make an 
accusation.

"5. A person sentenced at a trial for adultery 
with the wife of the testator.

"6. He who, by threats, fraud, or violence, 
forces the testator to make a will or to change it.

"7. He who, by the same means, prevents another 
from making a will, or from revoking one already made, 
or who forges, conceals, or changes a subsequent one."

In Section J82J it is declared that "The reasons for 

unworthiness shall produce no effect if the testator had

knowledge thereof at the time of making the will, or if, 

having been informed of them subsequently, has condoned 

the same in a public instrument."

"'If a person excluded from the inheritance by reason

of incapacity should be a forced heir cf the testator 

and should have children or descendants, the latter shall

acquire his rights to the legal portion. A person ex

cluded shall not enjoy the usufruct or administration of 

the property thus inherited by his children." (Section 5827)

As to causes for disinheritance, it is necessary that 

they be stated in the will; if they are not stated, or if

the ones stated are not legal causes, of if the ones stated 

cannot be proved, the heir shall receive his legal portion 

notwithstanding the fact that he might have been guilty of 

other causes for disinheritance and that the proponents of 



the will may be able to prove them. Of course, if the mis

conduct of the presumptive heir comes under Section 5822, 

his claims may be offset on the ground of unworthiness, 

without the help of testamentary disinherison. The causes 

for disinherison of the children are their refusal, without 

lawful reason, to support their parents, or to abuse them 

by acts or grievously by words; or to accuse them of any 

crime, unless it be high treason (whether the accusation 

be false or true) or to refuse them bail bond for their*
release from Jail while being able to do so^ or for the 

son or the daughter to contract marriage without the con

sent of the father or the mother where such consent is 

necessary (persons under 21 must have consent of their 

parents - Section J208).

The causes for disinheritance of ancestors by their 

descendants are substantially as above, with the exception 

that it is provided that where one parent attempts,against 

the life of the other, the child or issue shall have the 

right to disinherit the one committing the attempt. (Section 

5927)

Section 5929 provides that "A subsequent reconciliation 

of the offender with the offended deprives the latter of the 

right to disinherit and renders a disinheritance already 

made without effect.”
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Where the testator has no children, his parents shall 

have a legal portion equivalent to one-half of the estate, 

to be divided equally between them, if both are living, and 

if only one, then he shall receive the share which otherwise 

would go to both. A surviving spouse shall receive the 

usufruct of a part equivalent to that to which the descend

ants are entitled, where there are any such; if there are 

no descehdants, but there are ascendants, the spouse shall 

receive the usufruct of one-third of the estate; and if 

there are neither ascendants nor descendants, the spouse 

shall receive the usufruct of one-half of the estate. 

(Sections 5880 - 5885)

To compensate for the obligation of the father to leave 

two-thirds of his property to his children and to answer for 

their torts while they are under age and living in his house

hold, the father is entitled to the usufruct of all property 

earned by his minor children through their labor and industry 

and to the ownership and usufruct of whatever property the 

children may acquire with the capital of either parent. 

The usufruct of the father terminates when the child becomes 

of age or ceases to live in the father’s household. (Sections 

5295 - 3502)



The Revised Code provides, like the codes of all other 

civil law countries, for the support of needy relations, 

’’Support” is more or less equivalent to the common law 

’’necessaries” and it is regulated by the social position 

of the family. It includes education and instruction of 

minors. The persons obliged to support each other are, in 

their respective order: Husband and wife; legitimate 

ascendants and descendants; parents and legitimatized 

children, and the descendants of the latter; parents and 

illegitimate children and the legitimate descendants of 

the latter; and brothers and sisters of the full or the 

half blood, although not to the extent to which all others 

are.

The claim for support must be advanced to these rela

tives in the order mentioned, and where the first in order 

are incapable of giving the support, then the one immediate

ly following is substituted, ”The right to require support 

cannot be relinquished or transmitted to a third party. 

Neither shall such support be set off against any amount 

owing from the person demanding it to the person obliged 

to give it.” (Section 5289)

’’Payments for support shall be made, in advance by

monthly installments•” (Section 5287)

This right is lost to persona guilty of any of the causes for

disinherison Or who refuse to seek amployment when able to work.



Let us now return to the American law. It Is believed 

that in that field the last half century has seenaslow and 

perhaps unconscious, but nevertheless steady, metamorphosis 

of family obligations from "moral” into legal relations, 

A majority of our State legislatures have passed ’’poor 

laws" imposing upon members of the family the obligation to 

provide for their destitute relatives. It is true that 

these statutes have generally been confined to giving to 

the county authorities the right of enforcing the "moral
A

duty” of the relatives and that besides they have met the 

fate to which statutes in derogation of the common law seem 

to be destined, and have been strictly construed against 

the county authorities, but a sudden about-face in legal 

concepts cannot be expected.

In the law of torts there is an almost absolute 

helplessness on the part of persons suffering injuries at 

the hands of minors. The advocator of unadulterated in

dividualist! defends this condition as a great good for 

it effects a desired separation of legal personalities. 

Until quite recently the courts and the public accepted 

these conclusions as gospel truths, and not even injured 

parties cared to challenge them.

With the advent of the automobile and its promiscuous 

use by children wholly incapable of answering for the
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damage which its operation ocassioned, the hardships ensuing 

from this doctrine of parental non-liability became too pressing 

to be endured. Restricted by their declarations ^father

is not responsible for the torts of his childi2en any more than he 

is for those of a stranger and further by the undesirability if 

not the impossibility of declaring that an automobile is a 

dangerous instrument and that as such anyone who intrusts it to 

a child is responsible for any damages that may result from its 

use, the courts were forced to conjured a doctrine of synthetic 

agency which has come to be known as ”The Family C'ar Doctrine.” 

By virtue of this doctrine the father who buys an automobile and 

allows the members of his family to use it, is responsible for 

their negligent operation of it, even though they were at the 

time using it for their own pleasure; on the grounds that when 

the father purchases a pleasure automobile for the family, he 

thereby makes the pleasure of the family his own business, and 

when a member of the family is using the car for his own plea

sure he is carrying out the intention of the father and is there

fore heting.as.his agent. Why this agency is created to-day 

but was not created-Xi£ty years ago when the buggy and not the 

automobile was the usual means of conveyance can only be explained 

by a recognition of a legal difference between the automobile 

and the buggy, or by a recognition of an exception, necessitated 



by a change in social conditions, to the doctrine that a father 

is not responsible for the torts of his son,- or perhaps by a 

combination of the two.
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In the lav/ of wills, perhaps, this trend is most 

noticeable. There the clash between the sociologic and 

the individualistic schools is more pronounced, and the 

individualistic theory is at its worst. It is difficult 

to defend the tenets of a theory which permits a rich 

testator to capriciously leave his widow and his orphaned 

children in a state of absolute destitution on the ground 

that the final purpose of all law should be the attainment 

of "the maximum of individual self free assertion." The 

unrestricted freedom of testamentary disposition has been
2 

subjected to the scathing criticism of many writers, and 

courts which continuously apply it almost invariably 

apologize for so doing.It has been described as being

1. Roscoe Pound, The Spirit of the Common Law, p. 151.

2. Herbert D. Laube, Professor, Cornell Law School, has 
collected.a large number of authorities in his article in 
13 Cornell Law Quarterly, 559-594, The Right of a Testator 
to Pauperize His Helpless Dependents, on this point. Much 
assistance has been derived from his citations.
3. In Rawlins v. Goldfarb, 5 Ves. Jr.,440, 444 (1800)Ch*R., 
Lord Alvaney said, "A father may, at his death, devise all 
his estate to strangers and leave his children upon the 
parish; and the public have no remedy. . . I am surprised 
that such should be the law of any country, but I am afraid 
that it is the law of England."

In Hoerth v. Zable, 92 Ky., 202, 206, 17 S. W., 360, 
(1891), it was said that if one "pleases to dispose of it 
(his property) contrary to the dictates of natural or moral 
obligation, he has a perfect right to do so.$

doing.It


"so contrary *to common sense, justice and humanity’ that its 

existence can be reasonably attributed only to inertia.”^ 

The cardinal rule of the common Jaw that it is a

natural incident of’ ownership that a man may dispose of 

his property as he sees fit t, naturally blocks any direct 

attempt to forestall the caprices or meanness of a testator 

who has a family dependent upon him. For this reason the 

courts and the legislatures which have desired to afford 

the protection mentioned have refrained from attacking 

the ffeedom of testamentary disposition directly, but 

rather have attempted to circumvent its inexorability 

through convenient rules of evidence. Thus, almost 

all States have statutes to the effect that posthumous 

children omitted in the will shall receive that part
2 

which they would have gotten by intestate succession.

A large number of States also have statutes to the effect 

that living children who were omitted in the will shall 

receive the part which they would have gotten by intestate 

succession unless it should appear that the omission was

1. Lefroy, Flaws in the Common Law (1918), 54 Can. L. J., 
132, 4 Va. Law Reg.,(N. S.) 153, cited by Laube.

2. These statutes are collected at p. 284 of Joseph Warren’s 
Cases on Wills and Administration (1917).
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intentional.1 The effect is, of course, to raise a pre- 

sumption that children pretemitted by will have been un

intentionally overlooked. In at least one jurisdiction

2this presumption is conclusive. This presumption is 

obviously an ill disguised fiction. To ascribe to 

forgetfulness the omission of a son in a father’s will 

and on that ground retain for the son his "legal portion" 

seems rather inconsistent. db say that A did not will any

thing to his son B simply because he had no recollection 

of B's existence is to impute to A a lack of fcetentivity 

wholly inconsistent with testamentary capacity.

1. Arkansas, Dig. of Stats. (1921), §10507; California, 
Civ. Code (1920), §1307; Idaho, Rev. Codes (1919), §7827; 
Maine, Rev. Stats. (1930), e. 88, §9; Massachusetts, Rev. 
Laws (1902), c. 135, §19; Michigan, Stats. (191?)/ §§10999“ 
11000; Minnesota, Gen. Stats. (1913), §§7260,7261; 
Mississippi, Code (1906), §5079; Missouri, Rev. Stats. 
(I909), §5W* Montana, Rev. Codes (I9O7), §U755; Nebraska, 
Rev. Stats. (1913)^ §1512; Nevada, Rev. Stats. (1912), 
§§6216, 6217; New Hampshire, Pub. Stats. (1901), c. 186, 
§§10, 11; New Mexico, Annot. Stats. (I9I5), §5870; North 
Dakota, Comp. Laws (1913), §§5675-5677; Oklahoma, Rev. 
Laws (1910), §§8372-8374; Oregon, Ger.. Laws (1910), 
§7325; Rhode Island, Gen. Laws (1909), c* 25U, §£22, 2l|.; 
South Dakota, Comp. Laws (1913)» §1030; Utah, Comp. Laws 
(19O7)> §§2761-2763; Vermont, Pub. Stats. (1906), §§291|-7- 
29U8; Wisconsin, Stats. (1915), §§2287, 2288.

2. Arkansas, Dig. of Stats. (1921), §10507. 
And see Le Flae v. Handlin, 153 Ark., q.21.
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The question has arisen in those jurisdictions as to

whether the intention to omit or not to omit

gathered solely from the four corners of the will or whether

evidence aliunde Is admissible* As has been said by the

Supreme ^ourt of Minnesota/- if no recourse can be had-to

extraneous evidence, the question will be concluded always

by whether or not the statute places the burden of proving

an intention to omit upon the proponent of the will or

whether it places the burden of proving an unintentional

omission upon the pretermitted heir

On the other hand, while recognizing the legal right
I

of a testator having a ’’disposing mind and memory” to dis- \l

inherit his children with or without cause, some'uWstts

hold that evidence to the effect that the testator bestowed

his riches upon strangers or unworthy associates and left

the children in a destitute condition, is competent evidence

for the jury to consider in determining whether the testator

had the required disposing mind and memory. If the jury

finds that he had not, then the will is void for lack of 

testamentary capacity and the children take by intestate 

sue cession

In 19©5 the Supreme Court of Kentucky declared that

”lt is as necessary in order to have testamentary capacity,
17 In re Motz1 Estate, 125 Minn., L|.Q, ll|-5 N. W., 625 (19110 • 
Accord Coulam v. Doull, 153 tJ. S.,216; Wilson v. Fosket,
6 Mete. (Mass.) lj.00. But see contra In re Gairaud,35Cal.,55^* 
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for one to have such sensibilities as will enable him to 

know the obligation he owes to the natural objects of his 

bounty, as for him to know the nature and value of his 

estate, and to have a fixed purpose of disposing of it.w^

The rule in Kentucky was first enunciated in New Jersey 

in 18192 and was accepted in Michigan in 1916.^ It seemingly 

constitutes a progressive step towards the protection of 

family relations but it certainly is not the law in the 

United States. Generally it is accepted that ’’the test (of 

mental capacity) relates, not to the moral quality of the 

act done, but to the mental capacity of the testator to do 

what he did. The question is, not whether the testator 

did actually appreciate the deserts of the and relation to 

him of the one excluded, but whether he had, at the time, 

the capacity to do so.”^ But the rule that the jury is

1. McDonald v. McDonald, 120 Ky., 211, 85 S. W., IO8I4. (1905).

2, Den v. Johnson, 5 N. J. L. (2 ^outhard) I4.5I1., ij-58,
8 Am. Dec., 610, 615, approves an instruction of the trial 
court that ”a disposing mind and memory is a mind and memory 
which have the capacity of recollecting, discerning and 
feeling the relations, connections and obligations of 
family and blood.”

5. Porter v. LaRue, 192 Mich., U77, ^79, I58 N. W., 85I. 

U* Taylor v. McClintock, 87 Ark., 2^5, 257; H2 S. W., I4.O5
(1908). See Am. Seamen’s Friend Soc. v. Hopper, 55 N. Y., 
619, 621|. (I865).
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entitled to consider evidence showing an unnatural disposi

tion of the property in determining the question of testa

mentary capacity is generally accepted.^ The result is that 

given a sufficiently appealing case, the jury will be very 

much disposed to declare that from the evidence presented to 

them they find the testator lacking in testamentary capacity. 

This procedure reminds one of the unduteous will of

Roman Law, although there the testamentary incapacity was 

admittedly a fiction and followed necessarily from a ground

less disinherison.

1, In re Martin’s Estate, I70 Calif., 657, 151 Pac., 138, 
llj-l (1915); in re Johnson’s Estate, 72 °alif. App., 663, 
67O, 237 816, 819 (1925)4 Lehman v, Lindemayer, 48
Col., 305, 109 Pac., 956 (1910); Holland v. Bell, 148 Ga., 
277, 279, 96 S. E., 419, lj.20 (1918); Hollenbeck v. Cook, 
180 Ill., 65, 70, 5U N. E., 154 (1899); Bradley v. Onstatt, 
1B0 Ind., 687,694, IO3 N. E., 798 (1914); Gott v. Dennis, 
296 Mo., 66, 86, 246 S. W., 218, 223 (1922); in re Gunder- 
man’s Estate, 102 Neb., 59O, 168 N. W., 359, 361 (1918); 
in re King’s Will, 172 N. Y. Supplement, 869, 873 (1918); 
Reynolds v. Root, 62 Bard., 250, 252 (1862)? in re Hinton’s 
Will, 180 N. C., 206, 212, 10U S. E., 341, 344- (1920); 
Frye v. Frye, 17 Ohio App., 246, 248 (1922); Campbell v. 
Campbell, 215 S. W., 134, 157 (Tex. Civ. App. 1919);
in re Martin’s Will, 92 Vt., 362, 3$1, 104 Atl., 100 
(1918); Elliott v. Fisk, 162 Wis., 249, 253, I55 N. W., 
110 (1916).

The writer is indebted to Mr.'Laube’s article for
the suggestion of these references, 13 Cornell Law 
Quarterly, 559, 569.
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Looking in retrospect over the authorities examined, 

one is forced to conclude that the strict common law rule 

is that family relationship alone generates no obligations; 

that in almost all the cases in which this principle has 

been declared, the courts have at the same time recognized 

that in the field of morality a different rule obtains; 

and that there has been a trend toward granting relief in 

the hardest cases. This relief has been granted without 

the introduction of new principles, by merely stretching 

the old rules to embrace the new ideas. It is worthy of 

note that the common understanding of the public is that 

a father is responsible for the torts of his minor son 

living with him, that there exists a reciprocal duty of 

support, at least as between ascendants and descendants, 

and that a faithful son is entitled to a part of the in

heritance. In this connection, this observation of Dean 

Pound becomes very pertinent: ”ln all cases of divergency 

between the standard of the common law and the standard of 

the public, it goes without saying that the latter will 

prevail in the end. Sooner or later, what public opinion 

demands will be recognized and enforced by the courts.”^

1. 19 Green Bag, 607, 615, (1907).



The inquiry that remains now is; Is the common law 

coming to recognize the existence of legal rights and 

obligations resulting from the mere fact of family rela

tionship in such a way as to warrant the conclusion that 

the family as such is destined to occupy a definite place 

in our legal scheme? Or is this movement* which I have 

attempted to outline, an incidental and inconsequential 

detour from the path of Individualism?

Fundamentally, what is the raison d*etre of the law 

of family relationship? Can it be defended as a juridical 

acceptance of a natural fact, or must it be regarded as a 

remnant of primitive society?

We have seen the two principal systems of law of the 

civilized world start in their careers toward progress 

with diametrically opposed concepts of this relationship; 

the one beginning with the individual as its unit, deny

ing the family, the other with the family, denying the 

individual. Both have moved from their unit toward the 

unit of the other with more or less celerity. Both still 

ci-K’g, the civil law to a much lesser degree, to their 

basic structures. How long this approach of the two systems 

toward a common idea will continue is a matter of specula

tion, but it seems certain that the steps taken will not be 

retraced.
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APPENDIX

Legal portion (legitime).

France•

Article 91?. "Donations by gift inter vivos or by will 

cannot exceed one-half of the property of the giver if 

he leaves one legitimate child at his death; one-third 

if he leaves two children; one fourth if he leaves three 

or more.

Article 91U* ’’Such gifts cannot exceed one-half if both 

the maternal and paternal ancestors are living (and there 

are no children); and three-fourths if only one of them." 

The French Code does not recognize "causes for dis

inherison" but it admits the existence of unworthiness 

whereby the right to inherit is vacated.
t

Germany•

Article 2505. "The compulsory portion consists of one-half 

of the value of the legal share under the laws of inherit

ance ."

Causes for disinherison are recognized. They are 

substantially the same as those of Porto Rico. Unworthi

ness is also recognized. Articles 2559”25U5•
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Japan.

Article 1150. "A lineal descendant who is the legal heir 

receives as his legal portion one-half of the ancestral 

property.

’’any other heir to a house receives as his legal 

portion one-third of the ancestor’s property.”

Article 9^9 recognizes causes for disinherison and 

unworthiness.

Argentina.

The legal portion of legitimate children is four- 

fifths, that of ascendants is two-thirds. The heir may 

be deprived of his legitime for cause. Articles 3^27 > 

3628, 3781, 3782.

Brazil.

The legal portion of descendants is one-halfj when 

there are no descendants but there are ascendants, the 

latter shall have one-half also as their legal portion. 

Art. 1721.

Unworthiness is recognized by Art. 1595* Among the 

causes for desinherison set out in Art. I7U5 1^ is provided 

that ’’the unchastity of the daughter who lives in the 

paternal home,”(?) shall entitle the father to desinherit her.
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Dominican Republic.

Exactly like the French Gode.

Mexico.

The Mexican Code of 1926 is in salient contrast. It pro

vides:

Article 3525. "All persons shall have the right to 

alienate their property freely by devise or legacy.

Article 352^. "This right is limited merely by the 

obligation to provide alimentos (necessaries) for 

descendants, surviving spouse, and ascendants, according 

to the following rules:

"1. Male descendants under 25 years of age.

"2. Single females over 25 living honestly, and 

male descendants over 25 where incapable of working.

”3. To the surviving husband if he is incapable 

of working and to the surviving wife provided she re

mains a widow and lives honestly.

Article 3525» "There is no obligation to provide 

alimentos if the persons otherwise entitled to them 

have property of their own with which they can procure 

them — or if the testator is not the nearest relative 

obliged to provide them.

Article 3528. "The amount set aside for alimentos 

shall be no less than one-half of the intestate portion.



Support•

All the civil law codes examined have provisions for 

support similar tp those of Porto Rico.

It may be interesting to note that while the order in 

which support must be provided to needy members of the 

family in occidental countries generally is

husband and wife

descendants in the nearest degree

ascendants in the nearest degree

brothers and sisters,

Article 957 of the Japanese Code provides that "in case there 

are several persons entitled to support, and the means of 

the person bound to furnish it are not sufficient to support 

all of them, he must support them in the following order:

lineal ascendants

lineal descendants

spouse

brothers and sisters

members of the house other than those mentioned

above."



V

Usufructs.

As to the usufruct that the father has over the 

property of his minor son, Professor Cosentini’s 

Pan American Civil Code compiles the provisions of the 

different civil law countries as follows:

Article "The parents are the legal adminis

trators of the property of their- children under power. 

That right is lost to the spouse against whom a divorce 

has been obtained."

France, Art. 58U-6;'Germany, Art. 1627; Japan, Art. 

88I4.; Argentina, Art. 298; Brazil, Art. 5^5; Mexico, L. 

I9I7» —p. 158, Codigo Civil, Cosentini.

"The right of administration does not extend to the 

property that the children might have acquired through 

their own independent labor or that which they might 

have acquired by gift or devise under the express condi- 

tion that the father shall not administer it." Art. 555.

France, Art. 5^7? Germany, Art. 1658, I65O-I; 

Argentina, Art. 517; Braxil, Art. 590; Mexico, Art. 575, 

VI, 5?8f L. 1917» 250. —p. 159, Codigo Civil Cosentini.


