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CHAPTER I

Legislation by Administrative Officials

As a preliminary to discussing whether or not adminis

trative interpretation of federal legislation has any binding 

force and effect on the Supreme Court of the United States, 

when the case comes before that tribunal for determination, 

it is essential to classify and distinguish so-called ad

ministrative legislation.

For the purposes of this article, administrative legis

lation is classified as

(a) Administrative, and

(b) Interpretative.

At the outset we will eliminate the questions as to 

whether or not the statute promulgated by Congress is 

constitutional or unconstitutional. We will assume that 

all statutes herein discussed are constitutional.



( a) Administrative Legislation

We will first determine what is administrative legis

lation as understood by the judiciary.

The Constitution is the legal basis for all legislation 

in this country. To it are referable all legislative powers 

of the national government. It purports to outline not 

only the content of legislative power but also the agencies 

that are to exercise this power.

Next in weight and importance comes the statutory law.

It consists of the formal legislation of the Senate and 

the House of Representatives in Congress assembled. By 

far the most valuable law subordinate to the Constitution 

is the statute. As it is the child of the fundamental 

law, so it is the parent of delegated legislation. The 

Constitution points the path which the national legislature 

may take; the statute guides the makers of subordinate 

legislation.
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What may be termed the most subordinate, yet by no 

means the least efficacious, part of national legislation 

consists of rules and regulations that have the force of 

law. These terms are used to indicate that part of federal 

legislation which results from statutory power explicitly 

or implicitly given to administrative officers for the pur

pose of carrying out the details of a statute or of put

ting into effect admittedly conditional statutes. Similar 

to the fact that a large part of congressional legislation 

results directly from the "necessary and proper" clause 

of the Constitution, so this statutory delegated legisla

tion is a direct result of the secondary "necessary and 

proper" clauses of the statutes under which it issues.(1)

Administrative legislation involves discretion on 

the part of the administrative official in framing legis

lation for perfecting or elaborating a Congressional policy 

stated in general terms. It may be defined as that class

(1) Comer: Legislative Functions of National Adminis
trative Authorities - Chapter II. 
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of delegated legislation which, names, or adds to, the 

administrative law by which the more or less definitely 

stated purpose or policy of Congress is to be carried 

out.

It is impossible to establish clearly the limits 

of the constitutional delegation of such power due to the 

fact that the general rules and principles on which the 

Court professes to rely are transcended by many of the 

decisions under them, and the fact that there are no 

Supreme Court decisions adverse to the statutes which 

grant power to administrative tribunals which would serve 

as indications of the elastic limit of the Court’s tol

erance of such delegation.

Soon after the Constitution went into effect, the 

Court laid down a broad principle that the legislative 

power vested in Congress by the Constitution could not 

be delegated, under the theory of separation of govern- 
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mental powers and the maxim that delegated authority can 

not be redelegated, and then hastened to mark out the 

distinction between legislative power, the power to make 

the law, which was undelegable, and administrative power, 

or the power to carry the lav; into effect, the exercise 

of which by the executive might involve certain rule

making power.

This doctrine, in the course of time, has been ex

tended until now it is quite clear, although the courts 

still maintain that "purely legislative" power can not 

be delegated, that there are "quasi-legislative" powers 

which may be delegated to the executive under the guid

ance of what is termed a "primary standard" or "general 

rule" which expresses the will of the legislature, leav

ing to the executive authority to "fill in the details".

The rule, at its best, is highly indefinite and is 
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of little value as a test for doubtful cases because of 

the/ apparent willingness of the courts to uphold delegations 

of power in which Congress has only faintly established a 

"Primary standard" or "general rule" or even to have express

ed its purpose much more definitely than by merely limit

ing the field in which executive discretion may operate.

If any rule has been established by decisions, apart 

from dicta, it is that the test of validity of such a 

delegation is whether it is more convenient for Congress 

to delegate the law-making power than to exercise it 

itself. i

Illustrative Cases on Delegation of
Legislative Power

In the case of Wayman v Southard (1825)^ ¿hief Justice 

Marshall said that although Congress could not delegate to 

the courts or to any other tribunal powers strictly and 

(1) 10 Wheat. 1
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exclusively legislative, and although the line had not 

been exactly drawn that separates the important subjects 

which must be entirely regulated by the legislature it

self from those of less interest in which a general pro

vision may be made, and powers given to those who are to 

act under such general provisions to fill up the details, 

yet ’’Congress may certainly delegate to others powers 

which the legislature may rightly exercise itself", and 

"the maker of the law may commit something to the dis

cretion of the other departments".

In Belden v Chase (1894), (1) the court gave the 

force of law to regulations promulgated by the Board of 

Supervising Engineers. In its decision the court said:

"in addition to the rules for preventing collisions, 
prescribed by section 4255, it was provided by sec
tion 4412 that ’the board of supervising inspectors 
shall establish such regulations to be observed by 
all steam-vessels in passing each other, as they 
shall from time to time deem necessary for safety’.

(1) 150 U. S. 674
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The rules laid down by the latter as thus authorized 
have the force of statutory enactment, and their con
struction, (when put in evidence as they were in this 
case,) as well as that of the rules under section 4233, 
is for the court, whose duty it is to apply them as 
matter of law upon the facts of a given case. They 
are not mere prudential regulations, but binding en
actments, obligatory from the time that the necessity 
for precaution begins, and continuing so long as the 
means and opportunity to avoid the danger remains."

The case of Buttfield v Stranahan (1904), (1) has been 

often cited in later decisions on the delegation of power 

by Congress. There the statute (29 Stat. 604) forbade 

the importation of tea which was "inferior in purity, qual

ity, and fitness for consumption," and gave to the Secretary 

of the Treasury the power to "fix and establish uniform 

standards of purity, quality, and fitness for consumption". 

The court was of the opinion

"that the statute when properly construed, as said 
by the Circuit Court of Appeals, but expresses the 
purpose to exclude the lowest grades of tea, whether 
demonstrably of inferior purity, or unfit for consump
tion, or presumably so because of their inferior 
quality. This, in effect, was the fixing of a 
primary standard and devolved upon the Treasury the 
mere executive duty to effectuate the legislative 
policy declared in the statute."

(1) 192 U. S. 470
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In this case the Court relied on the presumption in 

favor of the validity of statutes, and it must be conceded 

that the statute prescribes not so much a "primary stan

dard" as the field in which executive discretion may operate, 

under an exceedingly indefinite expression of legislative 

policy.

One of the leading cases on the power of Congress 

to delegate power to make regulations is that of United 

States v Grimaud (1911), (1)

The acts establishing forest reservations (33 Stat.

628) authorized the Secretary of Agriculture to

"make provision for the protection against destruction 
by fire and depredations upon the public forests and 
forest reservations ..... and he may make such 
rules and regulations and establish such service as 
will insure the objects of such reservation, namely, 
to regulate their occupancy and use, and to preserve 
the forests thereon from destruction; and any viola
tion of the provisions of this Act or such rules 
and regulations shall be punished as prescribed in 
Rev. Stat. Section 5388."

(1) 220 U. S. 506
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The Secretary promulgated certain regulations, among 

them one requiring a permit for the grazing of sheep on 

such reservations. The lower court, in United States v 

Grimaud et al (1909), (1) held the statute unconstitution

al as a delegation of legislative power, because it left 

to the Secretary power to designate and define the acts 

which should constitute a crime.

The Supreme Court first sustained the lower court, 

and then on rehearing after changes in its membership 

upheld the statute as one conferring power on an adminis

trative officer to fill up the details under a general 

policy laid down by Congress.

The regulations, the court said,

nall relate to matters clearly indicated and author
ized by Congress. The subjects which the Secretary 
can regulate are defined. The lands are set apart 
as a forest reserve. ne is required to make pro
vision to protect them from depredations and from 
handful uses. He is authorized to ’regulate the oc-

(1) 107 Fed. 205
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cupancy and use and to preserve the forests from 
destruction’. A violation of reasonable rules, 
regulating the use and occupancy of the property 
is made a crime, not by the Secretary, but by Con
gress. The statute, not the Secretary, fixes 
the penalty.”

The authority so to make rules, says the court, is 

not 4 delegation of legislative power, nor are such rules 

raised from an administrative to a legislative character 

because the violation thereof is punished as a public of

fense. Apparently the court has, without admitting it, 

modified the doctrine that legislative power can not be 

delegated, by distinguishing such power from another kind 

of law-making power which it calls the power to make ad

ministrative rules and regulations. The latter power 

13 of inferior dignity because it can be exercised only 

to carry out the will of Congress. Nevertheless, on its 

very face it is apparent that Congress has not expressed 

its will very definitely, and that in holding that the 

Secretary is merely filling up the details the court is 

not applying a rigid rule.
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The reason for this elasticity is implicit in another 

paragraph of the decision which furnishes probably the true 

test of whether or not such delegation is to be upheld. 

The test is that of convenience;

"in the nature of things it was impracticable for 
Congress to provide general regulations for these 
various and varying details of management. Each 
reservation had its peculiar and special features; 
and in authorizing the Secretary of Agriculture to 
meet these local conditions Congress was merely 
conferring administrative functions upon an agent 
and not delegating to him legislative power."

In this case we see that the executive discretion was 

limited only as to the field of action and the broadest 

statement of the legislative purpose. Here, then, is 

an indication that in determining whether a delegated 

power is legislative or one of "administrative detail", 

the court does not consider whether it is a power to 

establish substantive rules for future conduct so much 

as whether it is more convenient for Congress to exercise



or to delegate them

Tests by Which the Validity of Regula- 
tionsMade Under Statutory Author- 

ization are t>et examined

For a further understanding of what is considered 

administrative legislation it may be well to indicate the 

general tests which determine whether a regulation, made 

in pursuance of statutory authority, of an administrative 

tribunal is valid or not. They are two in number and 

may be divided as follows:

a) Whether the regulation was 
made within the scope of the author
ity granted, and

b) Is the regulation reasonable.

The first test is self-explanatory and, as far as the 

second test is concerned, although it is difficult to 

determine whether a regulation is reasonable or not, the
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Court usually holds that it is providing the tribunal’s 

action is not arbitrary and capricious. Also, that it 

is reasonably adapted to carrying out the purpose of the 

delegation and the executive has a reasonable foundation 

on which to base his decision.

This type of administrative legislation has been dis

cussed somewhat at length in an effort to clearly set 

forth what is understood by that term. This will prove 

of value in determining what is meant by administrative 

interpretative legislation.

In order to reduce the subject of this thesis to 

its simplest terms, and in an effort to avoid as much 

confusion as possible, there will be no further discussion 

of administrative legislation. Our considerations will 

henceforth be confined to determining the force and ef

fect of administrative interpretative legislation on 

the Supreme Court of the United States.
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(b) Interpretative .Legislation

When an administrative officer places his interpre

tation on a statute he has to administer, and that statute 

does not provide that his interpretation will have the 

force and effect of law, his opinion as to what the law is 

merely purports to express the true meaning of the statute. 

This is what is understood to be administrative interpre

tative legislation and has no binding effect on the Court 

other than the force given it by uniform, long-continued 

successive decisions.

The power of the executive to interpret the statutes 

may be compared with that of the courts to construe the 

various parts of the national law. A study of decided 

cases will disclose that many of them are legislative in 

character. Likewise, the national administrative officers, 

acting in a quasi-judicial capacity, are always busy con

struing the numerous statutes which they are called upon 
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to enforce. This is both a necessary function of the 

executive and a condition precedent to the execution of 

the laws. As a matter of fact, it may be said-that the 

officer has the advantage in that he gets the first 

chance at every statute which he is called upon to carry 

out and is sure to touch first every person who comes 

within the terms of the statute.

The general attitude of the Judiciary toward this 

particular field of official activity is that interpre

tative regulations are valid if they properly construe 

the statutes to be enforced, and invalid if they do not. 

Vie see from this that a violation of the interpretation 

is in reality a violation of the statute itself, and the 

latter offense brings the law into action.

We find that in practice great weight is nearly 

always given to administrative rulings particularly when 

they have been applied over a long period of time,
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have formed the basis of rights and interests, and when 

Congress has given its implied consent to them by Inaction 

or by re-enacting the interpreted statutes without formal

ly changing the rulings.

The courts will not overthrow the interpretations of 

the executive officials as a general rule because those of

ficers are experts in their line and are more skilled than 

the members of the judicial branch of the government in 

enforcing the will of Congress in their particular field.

Illustrative Cases on Interpretative 
” Legislation'

In the case of Smith v United States (1898), (1) the 

Court clearly recognized the distinction between inter

pretation and regulation. In that case the Court said:

’’The decision of the department was not in any sense 

(1) 170 U. S. 372
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a regulation under section 161 of the Revised 
Statutes, but was the opinion of the Secretary 
upon the law and regulations as they existed. 
Such opinion is entitled to and it received great 
respect and consideration by this court, but it is 
not binding upon us as a valid regulation of the 
department and cannot be so regarded."

Sometimes a departmental interpretation of general 

application, issued in the form of an order or regulation, 

is not clear whether the executive is only saying what 

it thinks Congress meant or is trying to add a little de

tail. At times the court will draw the distinction 

clearly between interpretation and regulation; at other 

times it simply holds the so-called "regulation" invalid 

as conflicting with the statute without clearly indicat

ing how it is to be classified. This situation can be 

illustrated by a quotation from the case of United States 

v United Verde Copper Company (1905). (1)

(1) 196 U. S. 207
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That was a case where an Act of Congress permitted

the use of timber for mining purposes, giving the Secre

tary of the Interior power to make rules and regulations.

The regulations provided that no timber should be used 

for smelting purposes, "smelting being a separate and dis

tinct industry from that of mining". The court disposed 

of the regulation in the following language:

"The Secretary of the Interior attempts by it to 
give an authoritative and final construction of the 
statute. This, we think, is beyond his power. . . 
If rule 7 is valid the Secretary of the Interior 
has power to abridge or enlarge the statute at will. 
If he can define one term, he can another. If he 
can abridge, he can enlarge. Such power is not 
regulation; it is legislation. . . Congress has select
ed the industries to which its license is given and 
has entrusted to the Secretary the power to regulate 
the exercise of the license, not to take it away. 
There is, undoubtedly, ambiguity in the words ex
pressing that power, but the ambiguity should not 
be resolved to take from the industries recognized 
by Congress the license given to them or invest the 
Secretary of the Interior with the power of legis
lation."



20.

The case of Lynch v Tilden Produce Company (1924),

(1) involved the Act of May 9th, 1902, c. 784, Sec. 4,

32 Stat. 193, which defines adulterated butter, in part, 

as "any butter in the manufacture or manipulation of which 

any process or material is used with intent or effect of 

causing the absorption of abnormal quantities of water, 

milk or cream”. A departmental regulation apparently 

intended as a substantive administrative regulation was 

disregarded, and the Court held it an attempt to fix the 

meaning of an indefinite statute by administrative action. 

The court said:

"The moisture content in butter varies greatly, and 
there is no fixed standard. . . Within certain limits, 
buttermakers are able to control water content. . . 
In 1907, the Commissioner of Internal Revenue, with 
the approval of the Secretary of the Treasury, pro
mulgated regulations which contained the following: 
’. . . it becomes necessary to adopt a standard for 
moisture in butter, which shall in effect represent 

(1) 265 H. S. 315
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the normal quantity. It is therefore held that 
butter having 16$ or more of moisture contains an 
abnormal quantity and is classed as adulterated 
butter. ’ The mere fact that the butter contains 
16$ or more of moisture does not bring it within 
the terms of the statutory definition of adulterated 
butter. . . It omits essential elements of the sta
tutory definition: namely, the use of a process or 
material in the manufacture of the butter, and the 
causing of absorption -- i. e., the incorporation 
or taking in from the outside, —> of abnormal quan
tities of moisture. . . Congress has not delegated 
power or authority to make such a regulation. . . 
The butter was not adulterated within the meaning of 
the act."

In the recent case of Burnet v Chicago Portrait Com

pany (Decided Feb. 23, 1932), (1) ¿he Court held that it 

was not bound by administrative construction of statutes; 

and if that construction is not uniform and consistent, 

it will be taken into account only to the extent that it 

is supported by valid reasons. In deciding the case the 

Court said;

(1) U.S. Supreme Court Advance Opinions, October Term
1931, page 359
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’’The present controversy has arisen under the Treasury 
Regulations adopted with respect to the Revenue Acts 
of 1918 and 1921 as to credits. The familiar prin
ciple is invoked that great weight is attached to the 
construction consistently given to a statute by the 
executive department charged with its administration. 
United States v Jackson, 280 U. S. 183. . . But the 
qualification of that principle is as well estab
lished as the principle itself. The Court is not 
bound by an administrative construction, and if that 
construction is not uniform and consistent, it will 
be taken into account only to the extent that it is 
supported by valid reasons. (Citing cases).”

The Court gives much weight to a contemporaneous and 

long-continued construction of an indefinite or ambiguous 

statute by the executive department charged with its ad

ministration. The case of National Lead Company v United 

States (1920), (1) illustrates this point.

In that case, section 22 of the Act of August 27, 1894, 

c. 349, 28 Stat. 509, was under consideration. That section 

provides:

"That where imported materials on which duties have 
been paid are used in the manufacture of articles 
manufactured or produced in the United States, there 
shall be allowed on the exportation of such articles 
a drawback equal in amount to the duties paid on the 
materials used, less one per centum of such duties,"

(1) 252 U. S. 140 
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to be paid under such, regulations as the Secretary of 

the Treasury shall prescribe.

Linseed was imported subject to a specific duty of

20 cents per bushel of 56 pounds, and made into linseed 

oil and oil-cake, a by-product weighing more but worth 

less than the oil. The Court held that the drawback 

on the oil-cake, which alone was exported, should be com

puted on the basis of the respective values of the two 

products and not according to their respective weights, 

and said:

“The terms of the provision show that the contingency 
of having one kind of dutiable material, from which 
two or mo, kinds of manufactured products might be 
derived, is not specifically provided for. The sta
tute, thus indefinite is not ambiguous, called for 
construction by the Department and the regulation 
adapted to cases such as we have here, commends it
self strongly to our judgment, ... We prefer the 
reasonable interpretation of the Department. . . .
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It has been the settled law that when uncertainty 
or ambiguity is found in a statute great weight will 
be given to the contemporaneous construction by 
department officials who were called upon to act 
under the law and to carry its provisions into ef
fect, — especially where such construction has been 
long continued.n

This case is also an authority for the rule that re

peated re-enactments of a statutory provision without sub

stantial change amounts to an implied legislative recog

nition and approval of the established executive construc

tion of the statute; Congress being presumed to have legis

lated with knowledge of the established usage.

The foregoing cases show that administrative regu

lations purporting to state accurately the meaning of a 

statute have no legal force per se — Since the statute 

stands on its ovm base; but that the judiciary gives these 

regulations respectable weight in arriving at its decision. 

It is safe to state that while these regulations are not 

actually binding on the Court, that tribunal in the greater 

number of cases decides the question before it agreeable 
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to the interpretation already placed on the statute by 

the executive officer.
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CHAPTER II

Justification For Exercise of Explanatory 
function by Executive

As long as there are provisions of statutes that are 

not self-explanatory, administrative officers will be com

pelled to continue to interpret them.

It is reasonable to believe that it is absolutely im

possible for Congress to pass a law which will be suffici

ently simple, plain, and clear on its facfe so that the ex

ecutive officer can be relieved of the power to interpret 

its terms and to settle the multitudinous questions which 

will later inevitably come up in regard to some point not 

covered by the law. It would be injudicious on our part 

to expect that Congress in enacting a revenue law, for ex

ample, could go into such great detail as to anticipate and 

settle, beyond any question of controversy, the numerous 

questions that will eventually arise.

vVe are, therefore, safe in stating that very few laws can
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be made sufficiently explicit in their terms to warrant 

a perfect understanding by either the average citizen or 

the average government agent.

For these reasons the judiciary has decided definitely 

that the authority to administer an act gives the executive 

the Implied authority to interpret it, especially because 

the interpretation of the statute is necessary to the per

formance of its duty of administration.

The case of Hall v Payne (1920), (1) is authority 

for this proposition. In that case the question was 

whether a homestead right could be initiated by filing 

an application during the time that the land was being re

served to give opportunity for lieu selections by a State, 

under the Act of 1894, 28 Stat. 394. The question in

volved the construction of that statute by the Secretary 

of the Interior. In refusing to grant a mandamus to 

control the Secretary’s decision, the court said:

(1) 254 U. S. 343
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"it is manifest from this statement that the petition 
presents a controversy over the true construction of 
the Act of 1894. From the Act, and the Secretary’s 
decision, it is apparent that the latter was not ar
bitrary or capricious, but rested on a possible con
struction of the act, and one that the reported de
cisions of the Land Department show is being applied 
in other cases. The direction of the Act that the 
lands be ’reserved from any adverse appropriation* 
means necessarily an appropriation adverse to the 
State, and this gives color to the Secretary’s view. 
He Could not administer or apply the Act without con
struing it, and its construction involved the exer
cise of judgment and discretion. The view for which 
the relator contends was not so obviously and cer
tainly right as to make it plainly the duty of the 
Secretary to give effect to it."

The case of Riverside Oil Company v Hitchcock (1903),

(1) is also authority on this point. The Court said that 

Congress had constituted the Land Department, under the 

supervision and control of the Secretary of the Interior, 

a special tribunal with judicial functions to which is 

also confided the execution of the laws which regulate 

the purchase, selling and care and disposition of the

(1) 190 U. S. 316
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public lands, and whether

"he decided right or wrong, is not the question. 
Having jurisdiction to decide at all, he had neces
sarily jurisdiction, and it was his duty to decide 
as he thought the law was, and the courts have no 
power whatever under those circumstances to review 
his determination by mandamus or injunction."

The executive whose duty it is to interpret the law

under which he is functioninamust, necessarily, be an
HE

expert in his field andAalways has a good understanding 

of the purpose of the law. Accordingly, he is in a good 

position to render a fair interpretation of what Congress 

intended the law to be.

It is often necessary, and surely highly desirable,

that an ambiguous law be cleared up with the least possible 

delay. This is, therefore, another reason why it is neces

sarily a part of the executive’s duties to interpret

the lav/ under which he is acting. Should it be otherwise,
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and if each case involving an interpretation of the sta

tute had to be taken through the courts, we can readily vision 

the disasterous results, not only to the rights of the par

ties interested but to the docket of the Court as well.

Another circumstance which enhances the value of ad

ministrative interpretation is that Congress often calls in 

executives, in an advisory; capacity, when drafting a law 

which that officer is to act under. The official, there

fore, gets first hand information and knows exactly what 

the legislators had in mind when they made the law. 

Later, in interpreting it, he is really in a better posi

tion to do so than is the Court when it is brought before 

that tribunal for final determination.

Governmental Departments in VShich 
Administrative Interpreta- 

tion ls Employed
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It is not the purpose of this thesis to take up each 

of the departments in which the executive employ interpre

tative legislation. As above stated, any statute which 

requires administration necessarily involves interpretation 

by the executive. The general principals herein develop, 

therefore, apply to decisions of all administrative officials 

of the national government — the underlying theory in every 

case is identical.

Post Office Department

This department of the government is a fertile field 

for administrative interpretation. Its prodigious activi

ties, often influencing even our most humble citizens, give 

rise to very many interesting cases. We must limit ourselves 

to the consideration of only a few of these.
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The case of Houghton v Payne (1904), (1) stands for 

the proposition that contemporaneous construction is a 

rule of interpretation but it is not an absolute one 

and does not preclude an inquiry by the Court as to the 

original correctness of such construction. A custom of 

the Post Office Department, however long continued by 

successive officers, must yield to the positive language 

of the statute.

The publications involved were small books, 4-g- by 7 

inches, in paper covers and were issued from the office 

of publication either monthly or quarterly, and numbered 

consecutively. Each number contained a single novel or 

story, or a collection of short stories or poems by the 

same author. Each number was complete in itself and en

tirely disconnected with every other number.

The question resolved itself into whether the pub

fl) 194 U. S. 88 
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lications, known as the Riverside Literature Series, were 

periodicals, and therefore, belonging to the second class 

of mail matter, and entitled to transmission at the rate 

of one cent a pound; or books, as designated in the third 

class, and subject to postage at the rate of one cent for 

each two ounces.

The original interpretation of the term "periodical”, 

as applied to these books, which was continued without 

change under different administrations and by several Post

masters General from 1879 to 1902, was revoked by the de

fendant and a different classification made of the publi

cations. in discussing the weight to be given to admin

istrative interpretation, the court said;

"Contemporaneous construction is a rule of interpre
tation, but it is not an absolute one. It does not 
preclude an inquiry by the courts as to the original 
correctness of such construction. A custom of the
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department, however long continued by successive of
ficers, must yield to the positive language of the 
statute. As was said in the GRAHAM case (p.221), 
’if there were ambiguity or doubt, then such a prac
tice, begun so early and continued so long, would be 
in the highest degree persuasive, if not absolutely 
controlling, in its effect. But with the language 
clear and precise and with its meaning evident, there 
is no room for construction and consequently no need 
of anything to give it aid.’ . . . We regard publi
cations of the Riverside Literature Series class as 
too clearly within the denomination of books to justi
fy us in approving a classification of them as period
icals, notwithstanding the length of time such classi
fication obtained."

There was a dissenting opinion in this case to the ef

fect that it has long been the established doctrine of the 

Court that the practice of an Executive Department through 

a series of years should not be overthrown, unless such 

practice was obviously and clearly forbidden by the language 

of the statute under which it proceeded.

United States v Alabama Great Southern Railroad Com-
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pany (1892), (1) is a case typical of that class of cases 

in which the administrative interpretation is upheld by 

the Court on one ground or another. While the Court sus

tains the executive interpretation, it does not consider 

itself bound by it.

The case involved the posialappropriations act of

July 12, 1876, which provides, in section 13, that rail

road companies whose roads were constructed "in whole or 

in part" by a land grant from Congress, on condition that 

the mails should be transported at the price fixed by Con

gress, shall receive only 80$ of the compensation author

ized by this act. With regard to companies owning roads 

made up of parts, some of which were aided by land grants, 

and some not, this act was construed from 1876 to 1885 by 

five successive postmaster generals to reduce the compen

sation only as to the parts so aided.

(1) 142 U. S. 615
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The Court held that this construction was in accor

dance with the equities of the case, if not within the 

literal wording of the statute, and hence the construction 

of the department should be regarded as conclusive on 

subsequent officials and the Court.

In deciding the case, the Court said:

"Vie think the contemporaneous construction thus 
given by the executive department of the government, 
and continued for nine years through six different 
administrations of that department — a construction 
which, though inconsistent with the literalism of 
the act, certainly consorts with the equities of 
the case — should be considered as decisive in this 
suit. . . . It is a settled doctrine of this court 
that, in case of ambiguity, the judicial department 
will lean in favor of a construction given to a 
statute by the department charged with the execution 
of such statute, and, if such construction be acted 
upon for a number of years, will look with disfavor 
upon any sudden change, whereby parties who have 
contracted with the government upon the faith of such 
construction may be prejudiced.”
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Treasury Department

Innumerable cases have arisen involving the legisla

tive interpretation of executives in the Treasury Depart

ment. were, again, we will consider only two cases in 

connection with the subject of this thesis.
(1)The case of United States v Eaton (1891), held that 

though regulations had, ”in a proper sense, the force of 

law”, no criminal prosecution could be had for their viola

tion when such violation had not been made a crime by 

Congress.

In that case the wrong was in the violation of a 

duty imposed only by a regulation of the Treasury Depart

ment. There was an act entitled "An act defining butter; 

also imposing a tax upon, and regulating the manufacture, 

sale, importation and exportation of, oleomargarine," 

which contained several sections forbidding particular 

acts> and imposing penalties for the violation thereof.

(1) 144 U. S. 677 
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In addition there was a general provision in section 18 

that "if a party shall knowingly, or willfully, omit, 

neglect, or refuse to do, or cause to be done, any of the 

things required by lav/ in the carrying on or conducting 

of this business, or shall do anything by this act prohi

bited, ... he shall pay a penalty," etc.

There was authority given to the Commissioner of In

ternal Revenue to make all needful regulations for carry

ing into effect the act. In pursuance of that authority 

the Commissioner required the keeping of a book in a cer

tain form, and the making of a monthly return — matters 

which were in no way referred to in the various sections 

of the statute prescribing the duties resting upon the 

manufacturer or dealer in oleomargarine, although subse

quent to this statute, and subsequently to the offence 

complained of, and on October 1, 1890, Congress passed an 

act by Section 41 of which wholesale dealers in oleomar-

fi



garine were required to keep such books and render such 

returns in relation thereto as the Commissioner of in

ternal Revenue should require.

It was held by the Court that the regulation pre

scribed by the Commissioner of Internal Revenue, under 

that general grant of authority, was not sufficient to 

subject one violating it to punishment under section 18.

It was said by Mr. Justice Blatchford, speaking for

the Court:

”lt is necessary that a sufficient statutory author
ity should exist for declaring any act or omission a 
criminal offence; and we do not think that the sta
tutory authority in the present case is sufficient. 
If Congress intended to make it an offence for whole
sale dealers in oleomargarine to omit to keep books 
and render returns as required by regulations to be 
made by the Commissioner of Internal Revenue, it 
would have done so distinctly. . . . Regulations 
prescribed by the President and by the heads of de-
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partments, under authority granted by Congress, may 
be regulations prescribed by lav/, so as lawfully to 
support acts done under them and in accordance with 
them, and may thus have, in a proper sense, the force 
of law; but it does not follow that a thing required 
by them is a thing so required by lav/ as to make the 
neglect to do the thing a criminal offence in a citi
zen, where a statute does not distinctly make the neg
lect in question a criminal offence.”

The case of Merritt v Welsh (1881), (1) is another il

lustration where the Court ^disregarded the administrative 

interpretation for the reason that, while the interpreta

tion of the statute appealed to the reason of the Court, 

it was legislative in character and beyond the scope of 

the power vested in the executive.

That was an action brought by Welsh to recover back 

duties alleged by them to have been illegally exacted by 

Merritt, the defendant below, as collector of the port of 

New York, on certain sugars imported by them.

(1) 104 U. S. 694
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Welsh, in 1879, imported sugars to which an artificial 

color was given after they had been manufactured for the 

purpose of avoiding duties.

Under Schedule G, Section 2504, Rev. Stat., the sole 

test of their dutiable quality was their actual color, as 

graded by the Dutch standard. The question in the case 

was whether their dutiable quality was to be decided by their 

actual color, graded by the Dutch standard, or by their 

saccharine strength as ascertained by the chemical tests 

used by the government.

In deciding the case, the Court said:

"Perhaps Congress may have acted under a mistaken 
idea that color.would always indicate quality. . . .
If it be found by experience that the standard is 
a fallacious one, can the executive department 
supply the defects of legislation? Congress alone 
has the authority to levy duties. ■ Its will alone 
is to be sought. ...
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"it is argued that, although the Dutch standard of 
color is named in the statute, yet the intent of the 
law was to adopt it as a standard of quality; and 
if, in consequence of changes in the mode of manu
facture, it ceases to be such, the reason of the law 
ought to prevail, and quality ought to be still the 
test. . . . This reasoning would be very good if 
the law prescribing the standard were not explicit 
in its terms. Whatever may have been in the minds 
of the individual members of Congress, the legis
lative intent is to be sought, first, from the words 
they have used. If these are clear, we need go no 
further; if they are obscure or ambiguous, then the 
intent may have to be sought out by reference to the 
context to previous or concurrent enactments, to the 
history of the art or trade, to general history, to 
anything that will throw light on the meaning of the 
obscure or ambiguous terms used. But there is no 
obscurity or ambiguity here. ... If experience 
shows that Congress acted under a mistaken impression, 
that does not authorize the Treasury Department, or 
the courts, to take the part of legislative guardians, 
and, by construction, to make new laws which they 
imagine Congress would have made had it been properly 
informed, but which Congress itself, on being properly 
informed, has not, as yet, seen fit to make."

The rulings of all governmental agencies, whether 

they be of the General Land Office, the Department of



Agriculture, tîie Department of Justice, the Interstate 

Commerce Commission, the Bureau of Internal Revenue or 

of any other branch of the Executive having the duty of 

enforcing laws, are governed by the same principals. 

Accordingly, it is not deemed necessary to discuss any 

other cases under this topic.
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CHAPTER III

Divisions of Interpretative Legislation

We have discussed what is meant by administrative 

interpretative legislation, the reasons sustaining tills 

’’type” of legislation and have briefly reviewed a limited 

number of cases in which the executive officer had placed 

his interpretation on the statute.

It may be apropos to state here that this adminis

trative interpretation is legislation, in a restricted 

sense, insofar as it binds the parties at least until 

the Court has passed on the case.

From the foregoing, we must conclude that it would 

be useless to argue that interpretative legislation does 

not carry any weight with the courts. it does but 

its virtue is only persuasive. Just how much weight 

the court will give the administrative interpretative 

will be discussed in a later chapter.
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We will, in this chapter, discuss the classes into 

which administrative interpretative legislation may be 

divided.

It is essential that we establish two classes of

cases:

(a) Where there has been simply 
an executive ruling, and

(b) Where there has been a reenact
ment of the law by Congress and 
administrative determinations 
have been made under the lav/ as 
it previously existed; the Court 
being faced with the construction 
of the reenacted statute.

a) As previously stated, it will first appear that mere 

administrative construction of a statute, without support

ing statutory authority, would not influence the Supreme 

Court of the United States in arriving at its decision as 

it is the duty of the Judiciary, and not the administra

tive, to interpret the law.
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Wien a case comes before the Court for determination, 

that tribunal’s purpose is to discover the intent of the 

legislature as evidenced by the statute and it would ap

pear that the Court would not be concerned with what an 

administrative official thinks of the law. However, in 

order to accomplish this, it would mean that the Court 

would have to search the records of Congress in every case 

that came before it, and even delve, if that were possible, 

into the innermost thoughts of the members who passed the 

bill. As a practical matter, this would mean more than 

a hardship and so the Court has wisely cast aside this 

method and adopted the course of discerning thè legis

lature’s objective intent.

From comparatively early times the Court adopted 

this latter rule. In 1827 the Court decided the case
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of Edward’s Lessee v Darby, (1) in which, it said;

"in the construction of a doubtful and ambiguous 
law, the contemporaneous construction of those 
who were called upon to act under the law, and 
were appointed to carry its provisions into ef
fect, is entitled to a very great respect."

This decision has in general been followed wherever

the statute is ambiguous and the administrative interpre

tation has been uniform and continued for a number of 

years.

Two other cases illustrate this same point. In the 

case of the United States v Pugh (1878), (2) the Court 

said that while the question under discussion was not free 

from doubt, it would not interfere at that late date with 

a rule which had been acted upon by the executive for so
/ 

long a time.

In the case of Brown v United States (1884), (3)

(1) 12 Wheat 206
(2) 99 U. S. 265
(3) 113 U. S. 568
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the Court said:

"This contemporaneous and uniform interpretation is 
entitled to weight in the construction of the law, 
and in a case of doubt ought to turn the scale."

The most convincing argument used by the Court for

its acceptance of the executive interpretation is that if 

the legislature does not interfere with the administrative 

conduct, there has been an implied recognition that the 

latter expresses the Congressional meaning. It was so 

held in Hahn v United States (1882), (1) where the Court 

stated the proposition in these words:

n. ... as Congress has not interferred with such 
construction by the Secretary of the Treasury while 
the act was in force, the construction adopted has 
become the one which must govern all distribution 
under the act."

Another potent argument advanced by the Judiciary

for not disturbing reasonable administrative interpretations

(1) 107 U. S. 402 
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is that the citizen who must act under an ambiguous law 

will seek and rely upon undisturbed rulings as to the 

meaning of that lav/ and will be governed accordingly. 

The Court, therefore, is reluctant indeed to defeat the 

reasonable expectations of the public at large by re

pudiating the construction upon which they have been act

ing.

The Court put the rule outlined in the preceeding 

paragraph into words in the case of Robertson v Down

ing (1887), (1) where it said:

’’But when there has been a long acquiescence in a 
regulation, and by it rights of parties for many 
years have been determined and adjusted, it is not 
to be disregarded without the most cogent and per
suasive reasons."

There are exceptions to this rule. The first ex

ception may be stated as where the rulings of the depart-

(1) 127 U. S. 607 
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ment are not uniform nor long-continued, as was held in 

the case of United States v Healey (1’895). (1) It is 

quite evident that where an officer places a new 

interpretation on a statute which is inconsistant with 

that of his predecessor, the warf and woof of the admin

istrative fabric will necessarily be weakened and no one, 

much less a Court, will be bound by the rulings.

A second exception is where the statute is in the 

opinion of the Court clear and free from ambiguity, ad

ministrative construction of any kind will substantially 

alter the law as promulgated by Congress.

In the case of St. Paul, Minn, and Man. R.R. v 

Phelps (1890), (2) the court said:

”... but where a statute ... is clear and free 
from all ambiguity, we think the letter of it is 
not to be disregarded in favor of a mere presump
tion as to what is termed the policy of the govern
ment, even though it may be the settled practice 
of the department.”

(1) 160 U. S. 136
(2) 137 U. S. 528
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A third exception is where the statute is ambigu

ous but the construction given it by the administrative 

is thought to be unreasonable by the Court. A case 

illustrating this point is United States v Dickson 

(1841), (1) where the Court said that if the adminis

trative construction is not in conformity with the true 

intendment and provisions ,of the law, the construction 

cannot be permitted to conclude the judgment of a court 

of justice.

A fourth exception is where the statute is in terms 

applicable to certain situations and the administrative 

has set itself up as a legislator to supply omissions and 

defects in the law by applying it elsewhere.

Mr. Justice Brandéis, in the case of Peoria & Pekin 

Railway v United States (1923), (2) said:

(1) 15 Pet. 141
(2) 263 U. S. 528
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"The Transportation Act of 1920 evinces, in many 
provisions, the intention of Congress to place 
upon the Commission the administrative duty of 
preventing interruptions in traffic. But there 
is no general grant of emergency power to that 
end; and the detail in which the subjects of 
such power have been specified precludes its exten
sion to other subjects by implication."

b) The problem is different when the court is asked to 

interpret a statute which has reenacted in substantially 

the same form an earlier lav/ that had been the subject 

of administrative construction.

The problem is simplified where it can be shown 

that Congress at the second passage was aware of the 

executive action. It may then be fairly said that 

Congress silently approved and impliedly incorporated the 

construction as an integral part of the new statute.

In the case of United States v Cerecedo Hermanos 

y Compania (1908), (1) the Court held that when the 

(1) 209 U. S. 337
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meaning of a statute is doubtful, the construction given 

by the department charged with its execution should be 

given great weight; and the reenactment by Congress, with

out change, of a statute which had previously received 

long continued executive construction, is an adoption by 

Congress of such construction. There was, in this case, 

concurring opinions solely because of the prior adminis

trative construction.

The usual methods of showing that Congress had know

ledge of the rulings of the departments can be shown in 

the records of the debates in committee or on the floor 

of the house, or finally, it may be presumed if the rul

ing has been in effect for a long time or if it is a mat

ter of common knowledge.

In the leading case of National Lead Company v United
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States (1920), (1) Mr. Justice Clarke said;

’’The reenacting of the drawback provision four 
times without substantial change, while this method 
of determining vzhat should be paid under it was 
being constantly employed, amounts to an implied 
legislative recognition and approval of the execu
tive construction of the statute; for Congress is 
presumed to have legislated with knowledge of such 
an established usage of an executive department 
of the government.

In giving these interpretations this implied incor

poration, the Court’s accèptance of it becomes mandatory 

for the reason that the interpretation by the executive 

officer is given the force and effect of law the same 

as if Congress had actually expressed it when first en

acting the law.

Here again, we must be cautious to distihguish between 

the executive interpretation, which originally did not have 

the binding force of law, and the supposedly recognition 

by Congress of the interpretation when it reenacted 

(1) 252 U. S. 140
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the statute. It is this latter element that makes the 

executive interpretation binding the same as if it were 

bona-fide statutory law, and not dste merely because the 

law had been interpreted by an administrative official.

United States v Falk & Brother (1906), (1) is a 

case where the Supreme ^ourt held that the interpreta

tion is not merely “entitled to great respect," but 

absolutely binding. In that case the court said:

.". . . the Attorney General construed the proviso 
. . . and this construction having been followed 
by the executive officers charged with the admin
istration of the law, Congress adopts the construc
tion by the enactment of Section 33 (which was a 
reenactment of the section construed by the At
torney General) of the Act of 1897."

The Court will not hold an administrative inter

pretation binding in any way, regardless of whether or 

not the law under consideration has been reenacted by 

Congress, unless the conditions considered in the early

(1) 204 U. S. 143
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part of this chapter have been complied with.

The recent case of Iselin v United States (1926),

(1) is a good illustration. There the Revenue Act 

of 1918, (2) imposed a 50^ tax upon tickets of admis

sion sold at more than fifty cents advance over the 

established price for which they could be obtained at 

the ticket offices. Petitioner was taxed upon the 

letting of a parterre box which was reserved to her as 

a stockholder in the Metropolitan Opera House, such’ 

parterre boxes not being on sale at the Opera House 

ticket office. The government’s case was based on a 

ruling of the Commissioner of Internal Revenue which 

was to the effect that the transaction was taxable. 

This ruling of the Commissioner had been followed by 

two successive substantial reenactments of the pro-

(1) . 270 U. S. 245
(2) 40 Stat. 1057, U.S. Comp. Stat. (Sup. 1919) Sec. 6309 
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vision. The court, in reversing the judgment by the 

Court of Claims dismissing the peititon to recover the 

amount, said:

"But the construction was neither uniform, general, 
nor long-continued; neither is the statute ambiguous." 

Therefore, where the statute and its reenactment is 

unambiguous, but specific, it has been held that an ad

ministrative construction which changes its scope will not 

be regarded as having been incorporated.

To sum up briefly, it appears that where there has 

been a simple executive interpretation, unsupported by 

the decision of a lower court or the reenactment of the 

law after the interpretation has been made, the only weight 

it will have will be that which it has acquired because 

of long-standing and the reason which supports it.

Where, however, the statute has been interpreted 

and later reenacted by Congress, who had actual or implied 
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knowledge of the construction put on it by the executive, 

many cases have held that by reenacting the statute Con

gress thereby incorporated the executive interpretation 

into the law and that it is as binding as though it was 

originally written in the statute itself.
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CHAPTER IV

Classification of Rulings Involving 
Administrative Inter- 

pre-tat Ion

Administrative interpretative rulings are of two 

classes:

a) Rulings in particular cases, and

b) Rulings of general application.

a) Particular rulings are those regulations made in in

dividual’ cases and are ordinarily found embodied in letters 

emanating from the department. They may also be discover

ed in the various official publications of the department.

The power to make rulings is supplied by Congression

al enactments and may be very general in form, leaving a 

wide field for executive discretion. This power is 

given to the Secretary or Commissioner in charge of the 

department although there are many cases in which sub

ordinates establish the rules and regulations. They
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function, in theory at least, under the direct super

vision of the head of the department. Their actions, 

therefore, are attributable to their superior.

Rulings in particular cases may be gleaned from 

the not-specific acts of the department or they may be 

expressly stated. Whether it is expressly stated or 

not, interpretation of statute is involved in each act 

of the Treasurty Department, for example, whether it be 

an assessment, collection, refund or any other official 

act in this general catagory. To the extent that it 

binds in the particular case, the administrative inter

pretation binds just as effectively as would a duly 

promulgated rule of law.

Often it will be found that several interpretations 

of a statute are made before they emerge in the form of 

an official act, and this act may have a legal force and 
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effect irrespective of the correctness of the inter

pretations themselves. When, for example, a tax is 

levied, it must be paid on or before a certain date 

irrespective of the correctness of any statutory in

terpretation made by the executive in connection with 

it. To that extent, the interpretation has the bind

ing force and effect of lav/ in the particular case al

though later on the Court may declare the assessment 

invalid and the government will be required to pay 

back the money thus illegally obtained.

An administrative interpretation has the effect 

of furnishing some indication, although the executive 

is not bound to follow its own precedents, to the pub

lic as to how the department will act in a similar 

case in the future. If, however, an interpretation 

is frequently and consistently applied it may come to 
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have the effect of long-continued departmental prac

tice and acquire the force and effect of law, in a 

restricted sense, as outlined in Chapter I.

b) Rulings of general application may be defined as 

the rulings having the stamp of the department as a 

guarantee that they are the official construction of 

the terms of the law to be enforced and are binding 

upon the officials until they are changed. They ex

press the views of the administrative on informal in

quiries involving special facts or requiring an inter

pretation and construction of the law, and are to be 

regarded as precedents governing similar cases. how

ever, stare decisis does not control administrative of

ficers to the extent that it does the Courts. It is 

easier for the former to change their minds, but a 

precedent stands until it is overturned.
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Rulings of general application are, therefore, 

divided into two general classifications, viz. admin

istrative and interpretative, both of which we have 

already developed.

A consideration, more extensive than the above, of 

rulings in particular, and rulings of general application, 

would merely parallel that which has already been written 

in this thesis. For this reason they will not be further 

developed.

RECAPITULATION

The source of our national law is the Constitution. 

The power of Congress is derived from that instrument and 

the Courts have long held that certain functions necessary 

to the proper carrying on of the government may be delegat

ed by Congress to a duly authorized agent.
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The agents have only the power granted by Congress, 

although that power may be very comprehensive. When an 

agency Of the government, for example the Treasury Depart

ment, is given the power to make rules and regulations in 

its designated field, and the law provides that they shall 

have the force and effect of law, the rules and regulations 

have this virtue and the Courts are bound by them the same 

as if the rules and regulations were expressed in the 

statute itself.

A different question arises where the statute, to 

be administered by the executive, does not provide that ‘ 

its interpretation in any particular will have the force 

of law.

In such a case, an opinion of the executive as to the 

meaning of the lav; has no binding force and effect, of 

itself, on the Courts. While, in the majority of cases, 
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the Court will follow the interpretation placed on the 

statute by the administrative official, it is not bound 

by his interpretation.

There are certain apparent exceptions to this general 

rule. For example, where the interpretations have been 

consistent and long-continued, and especially where Con

gress has reenacted the statute as it was originally pro

mulgated, with knowledge of the existing interpretations, 

the Court will usually consider itself bound by the ad

ministrative construction. Their reason for accepting 

the interpretation is more a matter of policy t|ian any 

thing else — the public at large have placed their con

fidence in the interpretations as evincing what is the 

law and have contracted accordingly.

The Court will not consider itself so bound, regard-



66.

less of any of the foregoing considerations to the con

trary notwithstanding, where the administrative has set 

itself up as a legislature and have read into the statute 

something that was not there when Congress passed the law, 

or if the interpretation conflicts with the expressed

statute.


