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PREFACE

Thia treatment of the subject does not 

purport to be an exhaustive survey of all the 

many statutes and regulations of the various 

states applicable to interstate motor carrier 

transportation. Rather it deals with the 

constitutional basis and the scope of the 

power of a state to regulate such interstate 

movement, and the limitations imposed upon 

its exercise by the Commerce Clause of the 

Federal Constitution.

The constitutional problems arising in 

this field being primarily federal questions, 

I have confined my references and treatment of 

cases and authoritative opinions principally 

to those rendered by the Supreme Court and 

the Federal Courts of the United States.
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INTRODUCTION

The public highway has been the fundamental agency throughout 

the development of commerce, so far as land transportation is con

cerned. With the advent of the railways, transportation on the 

highway declined into merely local importance, and for a time the 

stagecoach gave way almost completely to the railroad. But in the 

past twenty years the motor vehicle has revived this mode of carri

age and has so expanded and intensified highway transportation as to 

make it, at least in many localities, a formidable rival of the rail

roads. It is interesting to note the complete cycle in the history 

of the development of transportation - from roads to canals, to rail

roads, and now back again to roads with an ever-increasing emphasis. 

It is safe to assume that the public highway will continue to be an 

essential factor in our present day dependence upon quick and econom

ical transportation.

In 1395, the year the internal combustion engine was patented, 

four passenger cars were produced. From such humble beginnings, the 

manufacture of motor vehicles has become a major industry. The 

census for 1929 shows that the automobile industry ranks first in manu

factures with the value of its products amounting to $3,717,996,553. 

There were 4,591,591 passenger cars and 767,500 trucks produced in that 

year alone.

On January 1, 1932, the total registration of motor vehicles 

amounted to 26,124,319.in 1930, there were 23,084,840 cars and 

3,480,939 trucks registered. There were approximately 95,400 motor 

busses, of which number, 45,500 were common carriers. It was esti-

1 Facts and Figures of the Automobile Industry, 1931 edition
2 "Automotive Industries", Feb. 27, 1932 

(1)



2

mated that there were 11,130,000,000 passengers carried by motor busses 

in 1930.

The national Automobile Chamber of Commerce estimated that 

$1,000,288,270 in taxes were paid by motor vehicles for 1930. During 

that year, $1,600,000,000 was expended on the highways throughout the 

United States.

These figures will serve briefly to indicate in some measure the 

immense proportions to which motor transportation has grown, and the 

extent to which motor vehicles are used in the United States today.

The great increase in the use of motor vehicles has brougit with 

it a host of problems which the state has been called upon to face. 

The resulting demand for improved highways, the corresponding need for 

additional revenue, the increasing need for more complete control of 

the highway traffic for the sake of public safety, and allied by

products of this motor age have been the source of much recent legis

lation. The problems confronting the states in the regulation of 

commercial motor vehicles are new, however, only in their economic 

and legal complications. From the earliest times of our country, 

the communities have recognized and depended upon the carriers who, 

to use a current phrase popular with the courts, used the public high

ways as their place of business. From this public dependence upon 

their operations has grown the law of carriers. The legal and con

stitutional principles and distinctions so developed are the guides 

to the proper solution of the legal difficulties involved in modern 

regulatory legislation for motor carriers.

1 Facta and Figures of the Automobile Industry, 1931 edition.



3

The first objecta of such regulatory activity were the common 

carriers. The motor bus presents a field in which regulation is, 

at least in theory, easy to apply. It seema logical and fairly 

simple to class the common carrier by motor vehicle with its prede

cessors, the railways. The carriage of passengers involves as a 

business proposition,regular schedules, fixed terminii, and regular 

routes and tariff charges which are the same for all who apply for 

transportation at any given time. In other words, it has the char

acteristic aspects of common carrier operation like that of other 

regulated public utilities.

In the earlier periods of motor carrier regulation, the states 

were able to control the carriers by direct legislation. This took 

the form of highway laws, license laws, insurance laws, and equipment 

requirements. As the administrative needs of the situation grew 

more complex this direct statutory control became inadequate. It 

therefore became necessary to control the carriers through administra

tive commissions. Within the last ten years all of the states have 

resorted to this indirect control, either establishing new and distinct 

bodies, or utilizing the existing commissions already engaged in the 

regulation of common carriers and public utilities of the state,

In the past, motor carrier transportation was for the most part 

intrastate rather than interstate. The carriers confined their 

business almost entirely to city or inter-city operations, and for this 

reason it was possible to adequately supervise them by local regulation. 

Prior to 1925, the state commissions assumed and exercised regulation 

and supervision over motor carriers in both interstate and intrastate 

1 Bus Facts for 1930, page 45 
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commerce, taking toward the interstate carriers pretty much the same 

regulatory attitude as toward purely intrastate carriers. This 

authority of the states was not even seriously questioned. Cer

tificates of convenience and necessity were granted or denied, tariffs 

were required for filing and approval - in fact the same law and reg

ulations were applied to both classes of carriage.

However, after 1925, as a result of the decision of the Supreme 

Court of the United States in Buck v. Kuykendall (267 U.S. 315), the 

state regulatory bodies were denied the right to restrict the operation 

of motor busses engaged in interstate commerce, (unless such regulation 

is primarily with a view to safety or to conservation of the highways), 

and the states could no longer exercise complete control or require 

certificates of convenience and absolute conformity to all of the state 

regulations as prerequisite to interstate operation.

In consequence of this far-reaching limitation, the number of 

carriers operating an interstate business increased rapidly. The 

mileage of interstate bus routes serves as one index to the magnitude 

of interstate carriage. By 1929, of the total 333,839 of common 

carrier bus route mileage in the United States, 73,582 or approximately 

one fifth was interstate.1 In 1930, 538 interstate bus operators 

employed approximately 5000 busses, and operated over 81,401 miles of
2 interstate route.

Congress has not yet seen fit to occupy the field of control of 

that part of interstate commerce represented by the common carrier 

motor busses. In the absence of federal enactment, state efforts

1 Bus Facts for 1930
2 Bus Transportation, Dec. 31, 1930
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at regulation now represent the sum total of control over interstate 

motor carriage. The immunity from effective regulation that inter

state motor transportation today enjoys is comparable to that experienced 

by railroad transportation between the Wabash decision^ in 1886 and the
2 passage of the Interstate Commerce Act of 1887.

Unquestionably the effective regulation of this phase of motor 

transportation presents to the states an extremely difficult problem 

which they are still attempting to cope with. A wide field of regu

lation of interstate motor traffic is still open to the states under 

their power to enact reasonably local laws which interfere only indirectly 

with interstate commerce. It is my purpose in the succeeding pages to 

treat of the decisions of the Supreme Court and federal courts, and ap

proximate from them the line to which state regulation will conform in 

the continued absence of congressional action without running athwart 

the Commerce Clause.

1 Wabash, &c. By. Co. v. Illinois, 118 U. S. 557
2 Act of Feb. 4, 1887, Ch. 104,24 Stat. 379,384



STATE COMMERCE POWER

The scope of the power of the several states to regulate inter

state motor transportation is primarily determined by certain well 

established principles governing the exercise of state authority when 

interstate commerce is affected.

The supreme power to regulate commerce among the several states 

is vested in Congress by virtue of the Constitution.That power 

in Congress is plenary, may be exercised to its utmost extent, and ac-
2 knowledges no limitations other than are prescribed in the Constitution.

Having granted to Congress so completely the power to regulate inter

state commerce, the states have manifestly reserved to themselves only 

that authority which is consistent with and not opposed thereto. ’’The 

completely internal commerce of a state, then, may be considered as 

reserved for the state itself.The authority of Congress extends 

to every part of interstate commerce, and to every instrumentality and 

agency by which it is carried on. The power of Congress is not limited 

by the fact that interstate and intrastate operations are commingled, 

even though the effective regulation of the former incidentally controls
4

the latter. To hold otherwise would be to deny the supremacy of the 

national power within its appointed sphere.

By granting the commerce power to Congress, the states thereby di

vested themselves of direct control of interstate commerce with respect 

to those subjects embraced within the grant which are of such a nature 

as to demand that, if regulated at all, their regulation should be pre

scribed by the central government. Therefore, as to those subjects

1 U.S. Const., art. 1, sec. 8, cl. 3
2 Gibbons v. Ogden, 9 Wheat. 1
5 Id., pg. 195
4 The Daniel Ball, 10 Wall. 557

(«)
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which require a general system or uniformity of regulation, the power 

of Congress is exclusive, and the Constitution, in the absence of 

congressional action, establishes their imniunity from direct state 
control.1 If not in all respects an exclusive power, if, in the 

absence of congressional action, the states may continue to regulate 

matters of local interest only incidentally affecting interstate 

commerce, it is certainly so far exclusive that no state has the 

power to make any law or regulation which will affect the free and 

unrestrained intercourse and trade between the states as Congress may 

leave it. In effect, the fundamental doctrine that the states can

not under any guise impose direct burdens upon interstate commerce is 

but another way of saying that they are not permitted directly to reg

ulate or restrain that which from its nature should be under the con

trol of the one authority and be free from all restriction save that 

which may be imposed by Congress.

Now, as to those matters which admit of a diversity of treatment 

according to the particular conditions in each locality, the states 

may act within their own boundaries until Congress sees fit to act
o

within that field. When Congress does exercise its authority as to 

these latter matters, its acts supersede state regulations, displacing 

those which are in conflict. Whatever power remains in the states 

to enact regulations affecting interstate commerce is confined within 

this classification, and may only be exercised in the absence of fed

eral control. Under this authority has been built up the state reg

ulations reasonably provided for the local needs which are applicable 

to interstate transportation today.

1 Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196
2 Cooley v. Board of Wardens, 12 How. 299
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This general classification of the subjects of interstate com

merce - within the exclusive power of Congress to control when they 

are nutters which are national in character demandir^ uniform regu

lation, and within the local powers of the various states when they 

admit of diversity of treatment according to the special needs of local 

conditions - is indefinite, and troublesome in its application. This 

is especially true with regard to the classification of those matters 

within the scope of the state power. In deciding whether a particu

lar regulation exceeds the powers of the state, it is often a difficult 

task to determine whether such regulation is a direct or indirect bur

den on interstate commerce«

The difficulty in obtaining concrete rules of distinction from 

some of the early cases arising under the Commerce Clause is attribu

table in some measure to an apparent misconception of the real nature 

of the regulatory powers reserved to the states. It was held that 

the states exercised what was termed a "concurrent power" over inter

state commerce; and as to all subjects of interstate commerce not 

within the exclusive domain of national control, the states were as

sumed to share with Congress the power of regulation.''’ Technically 

speaking, the states have no power at all to regulate interstate com

merce. As a matter of fact the Supreme Court has uniformly held 

that a state law which actually regulates interstate commerce is in 

violation of the Commerce Clause. That power of the states whereby 

they may «nact laws affecting commerce indirectly is not a "concurrent 

power", and such laws are not regulations of interstate commerce.

1 Cooley v. Board of Wardens, 12 How. 299; Gilman v. Philadelphia,
5 Wall. 713
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To use the words of Justice Matthews, as cited in Hendricks v. Mary

land,1

1 235 U.S. 610, 623
2 Gibbons v. Ogden, 9 Wheat. 1
3 Interstate Busses Corp. v. Blodgett, 276 U. S. 245

"It is a misnomer to call them such. Considered
in themselves, they are parts of that body of the local
law which, as we have already seen, properly governs 
the relation between carriers of passengers and merchan
dise and the public who employ them, which are not dis
placed until they come in conflict with express enactments 
of Congress in the exercise of its power over commerce, 
and which, until so displaced, according to the evident 
intention of Congress, remain as the law governing car
riers in the discharge of their obligations, whether 
engaged in the purely internal commerce of the state or 
in commerce among the states."

Hence we see that this so called "Concurrent power" is really 

that power by which the states may regulate by virtue of the author

ity reserved to them to enact local laws for the proper government 

of affairs within their particular bounds. Merely that a state 

may pass regulations which resemble congressional acts passed under 

the commerce power does not prove a concurrent jurisdiction.® As 

long as the state laws constitute a reasonable exercise of the police 

power or some other conceded state power, and only burden interstate 

commerce indirectly, they will be upheld. The courtB now generally 

recognize the inconsistency in admitting of any concurrent power in 

the states, and the later decisions refer to such laws as police or 

local regulations instead of designating them as regulations of inter

state commerce.

In dealing with any such state law affecting interstate motor 

carriers, the rule denotirg the limitation of state action seems to 

be as follows: assuming that it doe3 not go 30 far as to discrimi-
5 

nate against interstate commerce, a state law which affects commerce 1 2 3 
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is constitutional if it satisfies these two requirements; first, 

that it constitues a reasonable exercise of police power, or 

other conceded state power, and secondly, that it does not unduly 

disturbthe public interest outside of the state.

Whether or not the local regulation is reasonable is to be 

determined by the ordinary police power tests. It will suffice 

to say in a general way that the law must relate to 3ome police 

power purpose; namely, the public health, morals, safety or general 

welfare of the state, and bear a substantial relation thereto. 

And in addition, if a particular class is separated out from car

riers generally, such classification mu3t relate in some way rea

sonably to the purpose of the act, and operate alike upon all in 

the same condition and circumstances. The second limitation re

quiring that the local regulation shall not unduly disturb the 

public interest outside of the state underlies the rule that the 

state cannot legislate with regard to those subjects of national 

concern which require uniformity of regulation. In other words, 

a state regulation which would otherwise be a valid exercise of 

police power will fail with regard to its application to carriage 

which is exclusively interstate if the subject of its regulation 

is within the exclusive field of Congress. A final analysis of 

these two requisites limiting state commerce power indicates that 

a reasonable local law will not conflict with the Commerce Clause 

if it does not attempt to control those matters of commerce which 

are exclusively subject to congressional regulation, even though 

such law may indirectly affect interstate commerce.

1 Commerce Clause Restrictions, a note in 77 U. of Pa. L. R. 904
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What are the matters affecting interstate commerce exclu

sively subject to regulation by Congress, which are connected with 

the interstate movement of motor busses? It has already been 

pointed out in the general classification of federal and state powers 

that Congress alone may occupy the field of those subjects of inter

state commercial intercourse which are national in character or are 

of such a nature as to demand that, if regulated at all, their reg

ulation should be prescribed by a single authority.

More specifically, the Commerce Clause vests in Congress sole 

control of the following phases of commerce relating to the inter

state transportation of motor vehicles. Congress has the exclu

sive power of determining who shall be permitted to engage in inter

state commerce.^ Hence, the states have no power to exclude from
/

their limits corporations or others engaged in interstate commerce, 
p 

or to fetter by conditions their right to carry it on.

The national commerce power has also been construed to limit
3the taxation of interstate commerce to Congress. This exempts the 

states from taxing that commerce either by laying the tax upon the 

business which constitutes such commerce or the privilege of engaging
A C

in it, or upon the gross receipts, as 3uch, derived from it.

Congress alone possesses the requisite power to enact a uniform 
£

scale of charges applicable to interstate carriage. Thus, the 

states cannot prescribe the rates to be charged for transportation of

1 Crutcher v. Kentucky, 141 U. S. 47
2 International Textbook Co. v. Pigg, 217 U. S. 91
3 Robbins v. Shelby Tax District, 120 U. S. 489
4 Western Union Telegraph Co. v. Kansas, 216 U. S. 1
5 Philadelphia Steamship Co. v. Pa., 122 U. S. 326
6 Covington Bridge Co. v. Kentucky, 154 U. S. 204



12

passengers or property from one state to another.

But beyond these limitations there necessarily remains to 

the states a wide range for the permissible exercise of power 

appropriate to their local jurisdiction within which they may reg

ulate interstate motor transportation.1 Thus, there are certain 

subjects having the most obvious, and direct relation to interstate 

commerce, which nevertheless, with the acquiescence of Congress, 

may be controlled by Btate legislation. The failure of Congress 

thus far to act as to these matters does not import that they should 

remain unregulated, but rather that the states should continue to 

supply the needed rules adapted to varying local exigencies until 

Congress decides to supersede them.

1 The aiinnesota Rate Cases, 230 U. S. 352



CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY

Regulatory control of motor carriers is usually achieved by 

means of some scheme of certification or permission to operate upon 

the highways. The states have almost uniformly resorted to control 

in this manner, and usually the regulation is in the form of a prohi

bition against the carriers subject to be regulated from operating 

without having first obtained from the designated state administra

tive commission a certificate declaring that the public convenience 

and necessity require such operation.

The primary purpose of the state in requiring motor carriers to 

secure certificates of convenience and necessity is to promote good 

service by excluding competing carriers. It effects this purpose 

by giving to the state commission the power to refuse to permit motor 

carrier operation in a given territory where the existing transporta

tion facilities seem to meet the public need or convenience, or where 

the applicant seems for ary reason unfit. Further, it gives an 

authorized motor carrier a right of substance in which he will be pro

tected, upon application to the commission or the courts, against un

certified carriers seekirg to compete with him.

The commissions give careful consideration in determining whether 

the volume of the business and the probable return is proportionate 

to the cost of establishing and operating the proposed line. The 

requirement of certification prevents duplication and wasteful service 

where existing facilities are adequately serving the public need, and 

it protects the public from irresponsible operations. It is in the 

public interest that the states consider the adequacy of the existing 

facilities and the effect which the proposed service will have on the 

(13)
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carriers already operating in that locality. The ultimate inter

ests and not the immediate interests are controlling. Such con

sideration is economically sound and results in stabilizing the in

dustry as well by giving some protection against wasteful competition.

It was generally agreed by public utilities, commissions and 

state courts that state commissions might grant or withhold from motor 

carriers operating over interstate routes certificates of convenience 

and necessity. Interstate carriers were usually required to obtain 

from the proper administrative authority certificates of convenience 

and necessity as prerequisite to operating within a given state.

The theory of this practice was that regulation of motor carrier traf

fic by means of these certificates constituted a valid exercise of the 

state’s police power. It was pointed out that bus lines were usually 

quite short as compared with railway lines, and that the problem in

volved in their regulation was essentially local in nature. In addi

tion, the states were reminded of the vast sums expended by them in 

improving the highways, and felt that this expenditure justified them 

in limiting the number of busses to use these improved highways, es

pecially in the protection of the traveling and pedestrian public from 

injury.1

1 Commercial Use Of The Highway As A Basis For Motcr Carrier Regula
tion, 40 Yale L. J. 469

2 266 U. S. 570

The complete authority of the state was not seriously questioned 

until 1925 when the United States Supreme Court rendered its decision
2in Michigan Public Utilities Commission v. Duke. The court held 

that a state law imposing upon all persons engaged in transportation 

for hire by motor vehicles over the public highways of the state the 1 2 
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the burdens and duties of common carriers when applied to a pri

vate carrier engaged exclusively in interstate commerce violates 

the Commerce Clause by taking from the carrier the use of instru

ments by means of which he carries on interstate commerce, and by 

imposing on him unreasonable conditions precedent to his right to 

continue to carry on commerce. Incidentally, it was further 

held that this statute was also repugnant to the due process clause 

since it expressly required a person to devote his property to pub

lic use without hi3 consent and without compensation.

It follows that a state cannot affix to the privilege of a 

private carrier to use the highways the condition precedent that 

the carrier shall assume against his will the burdens and duties 

of a common carrier. The Supreme Court has since set down the 

rule with complete certainty that a state has no power to fetter 

the right to carry on interstate commerce by motor vehicle within 

its borders by the imposition of conditions or regulations which 

pass beyond the bounds of what is reasonable and suitable for the 

proper exercise of its powers in the field that belongs to it.1

When the Supreme Court first had the problem of certificates 

of convenience and necessity in interstate transportation directly 

presented to it, it flatly rejected the theory and conclusion of the 

states. The question was definitely determined by the Court in
2

the cases of Buck v. Kuykendall and George W. Bush & Company v.
3.Maloy in which it was decided that state laws requiring certificates 

of convenience and necessity are invalid when applied to carriers

1 Frost Trucking Co. v. R. R. Comm., 271 U. S. 577
2 267 U. S. 307
3 267 U. S. 317



16

engaged, exclusively in interstate carriage.

The first of these two cases arose on an appeal from a decree 

of the District Court for the Western District of Washington, denying 

an injunction against the enforcement of section 4 of the laws of 

Washington 1921 which provided for the issuance of certificates of 

public convenience and necessity. Buck had made an application 

for a certificate to operate passenger busses between Seattle, Wash

ington, and Portland, Oregon. The Oregon Public Service Commission 

granted the application made to it, but the Washington Department of 

Public Works denied the application on the ground that the territory 

was already adequately served by railroad and four connecting auto

mobile stage-lines. The highest court of the state had previously 

upheld the application of the act to interstate commerce.

Buck then filed suit in the federal court seeking to restrain 

the denial upon the grounds, first, that the highway proposed to be 

used was a public highway constructed in part by federal aid, and 

secondly, that the Washington statute requiring certification as ap

plied to interstate carriers violated the Commerce Clause. The Dis-
1

trict Court dismissed the bill, but on appeal, the decree was re

versed in favor of Buck. The Supreme Court, speaking by Mr. Justice 

Brandeis, said that the primary purpose of requiring certificates of 

public convenience and necessity "is not regulation with a view to 

safety or to conservation of the highways, but the prohibition of com

petition. It (commission)' determines not the manner of use, but the
2 persons by whom the highways may be used ..."

1 Buck v. Kuykendall (Wash. 1923), 295 F. 197
2 267 U. S. 307, 315
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That sama day in the Bush Case, the Court passed upon the va

lidity of a Maryland law under which a similar denial of a certifi

cate was made. The Maryland law gave its commission the power to 

investigate the question of granting a certificate ani to deny or 

issue the certificate according to its findings. The Bush & Sons 

Company applied for a permit to conduct an exclusively interstate 

business of carrying freight by motor truck. The commission made 

an investigation resulting in its denying the permit because it be

lieved that the existing lines and the public generally would be detri

mentally affected. The highest court of Maryland affirmed" the dis

missal of the company’s bill brought to enjoin state officials from 

interfering with the operation of its trucks. The case was reversed 

by the United States Supreme Court which held that the denial of the 

certificate constituted an undue interference with interstate com

merce and was therefore unconstitutional under the Commerce Clause.

These two decisions have disaffirmed the power formerly assumed, 

by the states by denying to them the authority unreasonably to restrict 

or exclude interstate carriers. They are clearly in accord with the 

cases following Crutcher v. Kentucky^ which hold that a state may not 

require a license as a prerequisite to engaging in interstate business, 

especially where the granting of the license is a matter of discretion. 

This assertion of authority by the states is a direct and undue 

burden upon interstate commerce because it encroaches upon a matter which 

is subject to the exclusive control of Congress. We have already seen 

that as a fundamental limitation, the states cannot determine who may 

or may not engage in commerce among the several states. Even where

1 141 U. S. 47 
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the interstate commerce is over state highways, who shall engage 

therein is a question a3 to which the respective states might dif

fer, and so to prevent interstate commerce altogether. Therefore 

the question is. one in which "uniformity, even though it be uni

formity of governmental non-action, may be highly necessary to pre

serve equality of opportunity and treatment among the various com

munities and states concerned.

It is apparent that a requirement for a certificate is not a 

highway regulation at all, but is really a regulation of the inter

state business itself. The adequacy or inadequacy of the existing 

service is the primary test applied by state commissions in this 

matter of granting and refusing certificates, and in almost no case 

is the decision affected by questions as to whether the highways 

concerned are crowded or deserted. While appropriate sts.te regu

lations adapted primarily to promote safety upon the highways and 

conservation in their use may not be obnoxious to the Commerce Clause 

where indirect burden imposed on interstate commerce thereby is not 

unreasonable, nevertheless, a statute whose primary purpose is not, 

regulation with a view to safety or to conservation of the highways, 

and which determines not the manner of use but the persons by whom 

the highways may be used, is in effect a regulation of commerce and 

and unconstitutional invast ion by the state of a field reserved by
2 

the Commerce Clause for federal regulation.

The logical conclusion to be drawn from the Buck and the Bush 

Cases is, that by virtue cf the Commerce Clause a 3tate has no more

1 Language of the court in Missouri v. Natural Gas Co, 265 U.S. 298, 310
2 People v. Yahne (Calif. 1925) 223 P. 50
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authority to deny admittance to an exclusively interstate carrier, 

even though he proposes to use the public highway for his individ

ual gain, than it has to exclude from its territory a citizen of
1 

another state who wishes to establish a residence within its limits.

Because of the apparent freedom guaranteed to interstate car

riers by the Buck decision, many intrastate operators resorted to 

devices which they believed would designate them as interstate car

riers, and thus enable them to avoid effective state control. 

These consisted in the main of extending their lines a short dis

tance into an adjoining state and then recrossing the line, or of 

selling to intrastate passengers tickets routed to destinations lo

cated just beyond the state boundary.

An instance of this latter scheme was disclosed in the case of
2

Sprout v. The City of South Bend. Sprout was operating a passen

ger bus between points within South Bend, Indiana, and Niles, Michigan. 

His business was primarily interstate, however he made a practice of 

serving passengers who desired to go from South Bend to suburban points 

in Indiana. To maintain a status as an exclusively interstate car

rier, and to avoid certain muncipal ordinances in Indiana, Sprout re

quired these intrastate passengers to buy tickets to some point in 

Michigan. The Supreme Court held that the legal character of this 

suburban traffic was intrastate, and was not affected by the device 

of selling tickets to Michigan because the actual destination intended 

by the passenger when he begins his journey, and known to the carrier, 

determines the character of the commerce.

1 State Privileges and Immunities of Citizens, Const., art. 3, sec. 2
2 277 U. S. 163
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While a state cannot exclude a carrier from interstate opera

tion, yet it has been held to have the power to deny to a carrier 

the privilege of operation where the carrier designedly has routed 

its line so as to operate, for a nominal distance only, in an ad- 

joing state for the sole purpose of evadixg the intrastate regula

tions. Seemingly a bus line using the highway for carrying for 

hire of intrastate passengers does not even escape state highway 

regulations although it may also occasionally carry an interstate 

passenger.

In a rather novel case arising in a District Court of Rhode 

Island this particular question was in issue.-'- The plaintiff bus 

company had obtained a permit from the Rhode Island Public Utilities 

Commission to operate on its highways between Woonsocket in that 

state and Attleboro in Massachusetts. It applied for and was re

fused a permit to run busses between Providence, Rhode Island, and 

Attleboro. Notwithstanding the lack of this permit made operation 

on this route illegal under the laws of Rhode Island, the plaintiff 

company commenced to run busses to and from Providence and Woonsocket 

by way of Attleboro.

The suit arose to restrain the Rhode Island officials from in

terfering with the operation of plaintiff’s bus lines, plaintiff con

tending that it was engaged in interstate .commerce, and that the 

threatened action of the Rhode Island authorities would constitute 

an unlawful interference therewith. The commission had denied plain

tiff’s application because it was of the opinion that the plaintiff 

had no bona fide intention of engaging in interstate transportation

1 Inter-City Coast Co. v. Atwood (D.C.B.I. 1927), 21 F. (2d.) 83 
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of passengers between Attleboro and Rhode Island points, but was 

in reality trying to run a bus line between Providence and Woon

socket, both in Rhode Island; and was diverting its route for a 

few miles through Massachusetts in order to ground a claim of 

needing no permit from Rhode Island because engaged in interstate 

commerce. The commission was also of the opinion that the 

interstate transportation of the plaintiff company would be negli

gible.

Despite these findings the company insisted that their motive 

in going into Massachusetts was immaterial, claiming that as their 

route actually crossed the state line they were ipso facto engaged 

in interstate commerce. However, in dismissing plaintiff’s mo

tion for injunction, the court held that interstate commerce is 

more than running busses across a state line; rather it requires 

at least , honest intention to transport passengers or goods inter

state. As bus line using the highway for carrying for hire intra

state passengers does not escape state regulation because it may 

also occasionally carry an interstate passenger. Still less does 

it do so if the interstate character of the transportation is ”a 

discreditable subterfuge to which this court ought not to lend its 

countenance"!

Thi3 exact situation has not arisen before the Supreme Court 

involving motor carriers, and there are no cases which expressly 

disaffirm this decision. notwithstanding it seems that Rhode Island 

exceeded its authority in assuming to regulate and exclude the plain

tiff as an intrastate carrier. The case would not seem unsound if

1 Language of Brown, J., in Austin v. Tennessee, 179 U.S. 343, 361 
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the facts had been that the plaintiff company’s busses had not 

intended to stop in Massachusetts, or if it had been shown that 

no interstate passengers would be carried.The Supreme Court 

has even gone so far the other way as to hold with regard to a 

telegraph line that where a carrier crosses the 3tate line he is 

factually in interstate commerce, regardless of motive, even though
2

the termini are in one state.

The Supreme Court has held that a state may require the inter

state motor carrier to apply for a certificate even though the state 

has no right to deny it. In other words, a permit which is not 

a true certificate of convenience and necessity but issues a3 a mat

ter of right upon compliance with certain valid provisions may be re

quired even of an exclusively interstate carrier. The rule seems 

to be that a certificate of public convenience and necessity, amounting 

to a permit to use the state’s improved highways can be legally de

manded by the state as a condition precedent to the use of such high

ways for the purpose of carriage for hire, even in the case of an 

interstate carrier, so long as the certificate is grantable on appli-
4 

cation as a matter of course.

At first glance this might appear to be an anomalous right with

out any substantial worth or merit. But as a matter of practice, 

the states may use this authority a3 a means of getting a complete 

line of information and data with regard to the proposed business 

operations of the applicants, and by requiring the carriers to obtain

1 41 Harvard L. H. 260 (1927)
2 Wester© Union Telegraph Co. v. Speight, 254 U. S. 17
3 Clark v. Poor, 274 U. S. 554
4 -alkazin v. Wells (Fla. 1931), 47 F. (2d) 904 
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certificates they can thereby gain jurisdiction over them. In a 

federal case from Ohio decided in February of this year, the court 

reiterated the rule that a state is not clothed with the authority 

to deny an application of an interstate carrier for a certificate 

or permit to operate bus transportation in interstate commerce, 

but ruled that it does have the power to require an application as 

a prerequisite to the right to operate and thereby require and im

pose certain reasonable, judicially recognized, regulations and re

strictions. The court in conclusion 3aid that the state through 

its legally constituted administrative board may properly require 

common carriers by motor to apply for and obtain such certificate 

or permit and submit to certain reasonable regulations and payments 

of reasonable tax for maintenance and repair of the highways and the 

like.

At present the state commissions vary in their attitude toward 

requiring interstate carriers to secure permits. The majority de

mand that the interstate bus operators secure proper certificates, 

while others take the view that it is practically useless to go through 

the motion of certification in view of the lack of power in the state 

to deny certificates. There are fourteen states in this latter 

group, and their motor vehicle laws make no pretense at requiring cer

tification of interstate lines.I

The Buck and Bush Cases dealt with carriers engaged exclusively 

in interstate carriage, and their decisions fail to indicate the va

lidity of state regulations requiring certificates as to the intrastate 

1 Bus Facts for 1930, page 46 
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business of interstate carriers. There seems to be no obstacle 

to the exercise of this right, the power to control completely in

ternal commerce having been reserved to the states.Admitting 

that the states can require certificates of intrastate carriers and 

deny them at their discretion,it should follow that they may like

wise require and deny certification of interstate carriers with re

gard to proposed business operations completely within the state.

If it is not a direct burden on interstate commerce to deny authori

zation to an agency engaged in interstate operations to carry intra

state passengers at least it follows that the states may exclude the 

interstate carrier from the intrastate field without thereby viola

ting the Commerce Clause. The Commerce Clause does not grant an 

interstate carrier immunity from state control as to its intrastate 

business. If the interstate carriers cannot demand the privilege 

of engaging in intrastate business, it is logical to assume that the 

states could deny the privilege where existing motor carriers and 

railroads were furnishing adequate service, and thereby effect the 

highly desirable result of preventing destructive intrastate compe

tition.

The Supreme Court first sustained the power of a state to re

fuse an interstate carrier a certificate for intrastate operation in
3 

the case of Interstate Busses Corp. v. Holyoke Street Railway Co. 

That case arose under a Massachusetts statute which forbade the op

eration of interstate busses affording a means of transportation of

1 Gibbons v. Ogden, 9 Wheat. 1
2 Southern Motorways v. Perry (Ga. 1930), 39 F. (2d) 145
3 273 U. S. 45
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passengers similar to that afforded, by any railway company, by in

discriminat edly receiving and discharging passengers along the 

route on which the busses are operated, without first obtaining a 

license from the cities through which they are operated, No li

cense was required in respect to such carriage as was exclusively 

interstate. The Interstate Busses Corporation operated a bus 

line from Hartford, Connecticut, to Greenfield, Massachusetts, car

rying both interstate and intrastate passengers in the same busses. 

The Holyoke Street Railway Company was engaged in carrying passen

gers in Massachusetts, and the bus company paralleled part of its 

line. The bus company had not obtained any license from the cities 

and towns served by the railway. The bus competition resulted in 

a considerable loss to the street railway in consequence of which 

the latter procured the arrest of the operators of the busses. In 

retaliation the bus company brought suit to restrain the enforce

ment of the statute on the ground that it was in conflict with the 

Commerce Clause. The District Court denied an injunction. On

appeal, the Supreme Court affirmed the decree, and rebuked the ap

pellant carrier for not having tried to comply with the law.

The Court said that the purpose of the act was to regulate lo

cal and intrastate affairs; that while its purpose is immaterial if 

the act directly burdens interstate commerce, yet the burden is on 

the party contesting its constitutionality to show that the act oper

ates to the prejudice of interstate commerce. although this par

ticular statute did, after a fashion, interfere with the interstate 

commerce of the plaintiff bus company,jet the Court felt that the
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interference was but slight, and that it was reasonably practical 

for the bus company to separate the two classes of business.

The effect of this decision is that a bus company will not 

be allowed to evade an act of a state requiring certification as 

to intrastate carriage by merely linking its intrastate with its 

interstate transportation, or by unnecessary transportation of both 

classes of traffic by means of the same instrumentalities and em

ployees. To engage in intrastate operation, an interstate car

rier must meet the terms of the state, so long as those terms im

pose no burden on interstate commerce. It must always be borne 

in mind, however, that when a state in dealing with its internal 

commerce undertakes to regulate instruments which are used in inter

state commerce, its action is necessarily subject to the exercise 

by Congress of its authority to control such instrumentalities*so 

far as may be necessary for the purpose of enabling it to discharge 

constitutional function.

It has been previously shown that the states may withhold from 

interstate carriers the privilege of using state highways until they 

comply with reasonable regulations. Of course when the denial is 

based solely on the applicant’s refusal to yield to an unconstitu

tional requirement made of him, he may ignore the certificate or 

license required.

Naturally it is essential to the state’s authority to utilize 

this power to facilitate compliance by the carrier that the requirements

1 Southern By. Co. v. U. S., 222 U. S. 20
2 Frost v. Bailroad Commission, 271 U. S. 583 
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be reasonable. For example, a state would not be justified in de

nying a certificate on the ground that the applicant had failed to 

obtain proper certification as to its intrastate operations. There 

is an interesting case to this effect coming from a Federal District 

Court in Ohio wherein Ohio attempted to exclude a carrier from inter

state operation.^ The carrier was a corporation of Delaware. It 

desired to operate interstate busses through Missouri, and for this 

privilege it had made an application for the certificate as required 

by law. The Missouri Commission denied the certificate because the 

bus company was engaged in the carriage of passengers within the state, 

without having obtained a certificate to operate the intrastate line. 

The bus company wa3 willing, however, and offered to comply with all 

the requirements of the law relating to interstate carriers. The 

court held that the Missouri Commission could not refuse to issue the 

permit to operate in interstate transportation where the applicant 

offered to comply with all the requirements imposed on interstate car

riers. In conclusion, it held that the requiring of the intrastate 

certificate was an unreasonable demand upon which to condition the 

carrier’s right to operate in interstate commerce.

If the interstate carrier refuses to meet the valid regulations 

set up by the state it appears that such carrier can be excluded. The 

courts would hardly interfere with the exclusion by the state authorities 

where the certificate was denied only on the grounds of the applicant’s 

failure to comply with proper 3tate requirements.%

Can a state exclude an interstate carrier for repeated violation of

1 Atlantic-Pacific Stages v. Stahl (Mo. 1929), 56 F. (2d) 260
2 21 Ill. L. R. 166
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state regulations? Ordinarily the authority granting a certificate 

has the power to revoke it if the reasonable terms of the certificate 

are not met. Some states have provided in their statutes for ex

clusion from the highways if the carriers fail to meet the taxes assessed 

upon them, or in other ways refuse to observe the reasonable regulations 

of the state. The Supreme Court has not yet passed on the question, 

but it is submitted that the constitutionality of such provisions is 

extremely doubtful where the carrier is engaged in interstate commerce. 

It is almost axiomatic that while a state might regulate under its po

lice power, it may not exclude or impose conditions upon the right to 

do an exclusively interstate business. It would seem to follow that 

while a state may ordinarily impose upon persons engaged in interstate 

movement the same penalties for violations of its police law as are im- 

posed upon those moving intrastate, and so may punish ana interstate 

motor carrier whose drivers have consistently violated the speed laws, 

it may not authorize a ruling taking from it the right to continue its 

business. 1

Since the Buck decision depriving the states of their assumed right 

to exclude interstate carriers and prevent harmful competition, state 

regulation has consisted mainly in legislative attempts to impose upon 

these carriers as many restrictions as are consistent with the constitu

tional right to use the highways.

The power remaining to grant or deny interstate carriers the privi

lege of doing an intrastate business is certainly relied on by the states 

in bargaining with the interstate operators. The states have also

1 St. Louis &c. By. Co. v. Arkansas, 235 U. S. 350;
Pullman Co. v. Richardson, 261 U. S. 330
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resorted to their right to use the certificates as a means to facili

tate compliance with regulations. Accordingly, the states have 

found it imperative to determine just what regulations they may val

idly impose on interstate carriers.



LICENSES AND REGISTRATION FEES

As many of the motor cars operating in. various states are 

owned, by non-resident individuals or by foreign corporations, it 

becomes important to determine the rights of the states in en

acting vehicle registration laws which include those moving in 

interstate commerce as well as others. In establishing the po

lice power basis underlying thi3 field of state regulation, the 

Supreme Court has said:
"Motor vehicles are dangerous machines; and even

when skillfully and carefully operated, their use is 
attended by serious dangers to persons and property.
In the public interest the state may make and enforce 
regulations reasonably calculated to promote care on 
the part of all,' residents and non-residents alike, 
who use its highways."}-

In 1915, the Supreme Court in the case of Hendricks v. Mary- 
p

land sustained the power of a state to extend the regulation of 

the use of its highways to their U3e by non-residents as well as 

resident s^ It was held that the state might require that all ve

hicles operating therein to be registered and that a registration 

fee be paid. This is but a proper exercise of the state police

power essential to the safety and convenience of the public.

Besides requiring all motorists to be licensed and motor vehi

cles registered, New Jersey provided by statute that non-residents 

should also appoint the Secretary of State their attorney upon whom 

process might be served in all actions or legal proceedings caused 

by the operation of their motor vehicles within that state. The 

Supreme Court sustained a conviction under that statute of an indi

vidual who was engaged in interstate travel in Kane v. New Jersey.®

1 Hess v. Pawloaki, 274 U. S. 352
2 235 U. S. 610
3 242 U. S. 160

(30)
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It appears from the facts of that case that the defendant, 

a resident of New York, had been arrested in N. J. while driving 

through the state on his way from Pennsylvania to New York for 

failure to conply with this provision in the motor vehicle laws. 

He claimed that the statute as to him violated the laws of the 

United States regulating interstate commerce. However, Mr. 

Justice Brandeis, in rendering the opinion of the Court, was of 

the opinion that there was nothing to show that the requirement 

was unduly burdensome; and he laid down the rule that in advance 

of the operation of a motor vehicle on its highways by a non

resident, a state may require him to appoint one of its officers 

as his agent to receive process served in proceedings growing 

out of such use within the state.

Massachusetts has gone a step further and provided by statute 

that as soon a3 non-residents use its highways they impliedly ap

point an official as agent to receive process. In upholding that 

statute, the Supreme Court held that having the power to exclude 

a non-resident until the formal appointment of - an agent for service 

is made, a state may declare that the use of its highways by a non

resident is equivalent to the appointment of some designated state 

official as agent upon whom process may be served in proceedings 

growing out of the use of an automobile within the state.

This type of statute will likely promote care on the part of all 

the motori^st^using the highways in furtherance of the safety and pub

lic interests of the state. It enables a state to establish by 

legal proceedings within the state the financial liability of non-resident

1 Hess v. Pawloski, 274 U. S. 352 
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bus operators or foreign bus corporations, by requiring them to 

appoint an agent within the state upon whom process may be served 

as was done in Kane v. New Jersey; or by holding, a3 in Massa

chusetts, that the use of the highways may be made to include an 

implied consent to service upon a state officer as the agent of 

the non resident carriers.

The state may accompany the license regulation with the im

position of a license or registration fee. That fee may be 

validly charged in the exercise of the state police power. Such 

a fee is distinct from a tax or charge on the privilege of using 

the highways of the state for the transportation of passengers.

A leading decision of the Supreme Court making clear the dis

tinction is to be found in the case of Sprout v. City of South Bend.'*’ 

It appears that the appellant, an operator engaged in both inter

state and intrastate motor transportation, was arrested for operating 

a passenger bus in the city of South Bend without a license. A 

city ordinance required all busses operating in South Bend to obtain 

a license, the fee for which varied according to the seating capacity. 

An annual fee of $50. was assessed on a bus seating 12 persons.

The ordinance made no distinction between busses engaged exclusively 

in interstate commerce, those engaged in intrastate commerce, or 

those engaged in both. The highest court of Indiana upheld Sprout’s 

conviction, the ordinance being sustained as a valid police measure.

The United States Supreme Court recognized that licensing and 

registration of busses was a measure appropriate to insure the public

1 277 U. S. 163 
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safety and convenience, and that a fee no larger thanhs reasonably 

required to defray the expense of administering the regulations 

might be demanded. However it refused to sustain the law imposing 

this fee as a police measure to defray the expenses incident to reg

ulating traffic because it did not appear that the fees had been im

posed or applied for that purpose, or that the amount collected was 

no more than was reasonably required.

The Court also analyzed the law as a possible tax measure, ap

plying the established principles that a state may impose on motor 

vehicles engaged exclusively in interstate commerce a reasonable 

charge as their fair contribution to the cost of constructing and 

maintaining the public highways;and that an exaction for that pur- 
o

pose may be included in the license fee. It concluded, however, 

that this particular license fee could not be considered as a valid 

tax because it was not a measure of the cost or value of the use of 

the highways. The fee to be exacted was a flat sum, substantial in 

amount. It is apparent that the amount was not proportioned to the 

use of the highway made by the carrier when it is considered that the 

same charge was made for city busses operating continuously in local 

service, and for busses making, as do many interstate busses, only 

a single trip daily.

To be valid under the police power, the license law must be im

posed as an incident of a state inspection scheme; and it may re

quire a fee no larger in amount than is reasonably required to defray 

the administration expenses of traffic regulation. If a larger amount

1 Interstate Busses Corp. v. Blodgett, 276 U. S. 245
2 Clark v. Poor, 274 U. S. 554



is charged the license law becomes a tax measure and must be justi

fied under the power to require a carrier to compensate the state 

for the use of the highways. In either case the charges and the 

method of collection are primarily for the state to determine itself'. 

So long as they are reasonable and are fixed according to some uni

form, fair, and practical standard they constitute no burden on inter 

state commerce.^

1 HendricSs v. Maryland, 235 U. S. 610



SERVICE AND SAFETY REGULATIONS

It is competent for a state to govern its internal commerce, 

to provide local improvements, to create and regulate local facili

ties, to adopt protective measures of a reasonable character in the 

interest of the health, safety, morals and welfare of its people, 

although interstate commerce may incidentally or indirectly be in-
1

volved. The ’’commerce power” was never intended to bar the states 

from legislating on all subjects relating to public safety although 

the law may indirectly affect commerce between the several states. 

This general police power reserved to the states may generally be 

exercised without excepting persons and instrumentalities engaged 

in interstate commerce providing there is no discrimination against 

interstate commerce.

It follows from these fundamental propositions that rules pre- 

cribed for the operation of motor busses generally, designed to pro

tect persons and property, otherwise endangered by their use, are 

strictly within the limits of local law. The chief source of the 

state power to regulate motor busses arises from the fact that the 

highways are state property, constructed and maintained at an enor

mous cost to the state.

The courts have been very liberal in their construction of state 

laws designed to protect the public safety and welfare. The deci

sions in the Supreme Court with respect to motor carrier regulation 

are necessarily few since the subject is of comparatively recent ori

gin. As a result, most state safety regulations are taken almost 

as a matter of course and few cases reach the courts. In o^der to

1 The Minnesota Rate Cases, 230 U. S. 352
2 Plumley v. Massachusetts, 155 U. S. 461 

(35)
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determine the restrictions on the state power in this regard, it 

is necessary to take into consideration the ever changing condi

tions in the development of the traffic at which it is directed.

An instance exemplifying the present tendency of the states 

to enact regulations effecting the maximum regulation is contained 

in the case of American Transit Co. v. City of Philadelphia.1 

In this case an interstate motor carrier was resisting the enforce

ment of a Philadelphia ordinance, authorized by the Pennsylvania 

Motor Vehicle Law, which required it to take out licenses for its 

busses, and required the drivers to obtain operating licenses.

1 (Pa. 1927) 18 F.(2d) 991.

It has already been indicated in the preceding chapter that the state 

properly has the power to require that motor vehicles be licensed. 

Plaintiff contended that laws for the enforcement of good order and 

the protection of the public may go no further than to require reg

istration and licenses for the use of the highway, including provi

sions for securing some compensation for the use of the facilities 

provided. It further alleged that this ordinance as applied to 

it constituted an unwarranted interference with interstate commerce.

The application for the license to be obtained for each bus 

called for detailed information regarding the carrier including the 

business address; the state of incorporation; names and residence 

of all its officers; whether applicant is the owner of the vehicle, 

and if not, the interest he has therein. It further called for 

information as to the vehicle, particularly, the make, factory and 

engine numbers, capacity; also the state license number, termini, 

and route within the city. As to the operator’s license the appli
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cation called, for the name, residence, age, height, weight, race, 

nationality, and color of hair and eyes of the applicant. It 

called for the applicant’s photograph, the number of his state op

erator’s license; an account of his experience, both as to driving 

generally, and also as to driving a bus; names of past employers; 

two references as to reputation and moral character; and details 

of any convictions and criminal record.

The court held that this requirement for such an elaborate 

statement of information was reasonably necessary for the identifi

cation of the busses, owners, and operators, in the exercise of su

pervision and inspection, for the general purpose of public safety 

and of maintenance of good order In traffic. In like manner, the 

states have gone equally far in subjecting interstate motor carriers 

to various additional requirements and restrictions.

The constitutional limits of the state power to regulate motor 

carriers may be determined largely by analogy to decisions involving 

regulations affecting interstate railroads. There are a number of 

Supreme Court decisions in cases concerning state laws which involve 

railroads operating in interstate commerce which clearly show that 

the right of a state to protect the public safety and property under 

its police power, when the statute is not itself unreasonable, un

questionably exists; and even though such regulation may indirectly 

affect interstate commerce it is not a violation of the Commerce 

Clause so long as Congress fails to legislate on the same subject.

Smith v. Alabama^ sustains the state’s authority to require a 

bus driver to obtain a license in order to operate a bus within the

1 124 U. S. 465 
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state. The license may be conditioned, on the applicant’s sub

mission to a physical examination, and qualification as to com

petency. The case arose under an Alabama statute requiring lo

comotive engineers to be examined in order to get a license to op

erate a train within the state. Smith who was operating a train 

from Alabama to Mississippi was arrested for failure to obtain a 

license. To comply with the law, an applicant had to satisfy 

a board of examiners as to his skill and competency; as to his 

good character and habits, particularly as to whether he was reck

less or imtemperate. The Supreme Court sustained Smith’s con

viction over his contention that the law violated the Commerce Clause. 

A similar law is justified as to bus drivers on the theory that the 

operation of busses is attended with special risks and dangers the 

proper management of which busses requires peculiar training, skill 

and care. The safety of the public in persons and property de

mands the use of specific guards and precautions. The law could 

also prescribe for re-examinations at certain intervals in the
1

future. The la. w might properly require certain standards of 

driving ability, and disqualify all persons afflicted, with any ail

ment that impairs his ability to safely operate a motor bus. The 

Supreme Court has upheld a state law which disqualified persons af

flicted with color blindness, or whose eye-sight was below a certain 

standard defined in the act, who served on railroads within the state
2

in positions of responsibility in their operation.

1 Nashville &c. By. v. Alabama 128 U. S. 96
2 Nashville &c. R. R. v. Georgia, 128 U. S. 26
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State regulations of the hours of service for railroad em

ployees on interstate trains have been sustained by the Supreme 

Court.'1’ The skill and care with which a driver operates his bus 

is directly affected by the number of hours of continuous driving 

that are required of him. The states may prescribe the hours of 

work to be required of bus operators by virtue of their police 

power in the furtherance of public safety. For the same purpose, 

they may prescribe the number of drivers to be assigned to each

1 B & 0 R.R.Co. v. I.C.C., 221 U. S. 612
2 Chi. &c. C. H. R. v. Arkansas, 219 U. S. 453
3 Boston & Maine R.R. v. Armburg (decided Mar. 14, 1932) 52 S.Ct. 44

2 
bus to insure its proper operation and management.

The Federal Workmen’s Compensation Act does not cover inter

state motor carriers; hence it is probable that bus drivers and 

employees are at least partially protected by the State Workmen’s 

Compensation Acts. The interstate character of the carrier would 

not be sufficient in itself to exclude the operator from a state 

law. The Supreme Court has recently recognized the applicability 

of a state compensation act to an interstate rail carrier, and has 

sustained recovery against such a carrier for an injury suffered by 

an employee who at the time of the injury was engaged in intrastate 

business.3 It must be borne in mind that this case involves a 

situation where Congress has legislated to cover the interstate busi

ness. For this reason the state law was limited to cover only the 

injuries sustained in intrastate operations. Hence, this deci

sion in no way denies the power of the states in the absence of con

gressional act to protect the interstate driver. 1 2 3
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The Supreme Court held in the case of Erie R. R. v. Williams 

that a state law regulating the period of payment of wages of rail

road employees wholly within the state whose duties take them to 

other states is no direct burden on the railroads engaged in inter

state transportation. The statute required the railroads to pay 

its employees every two weeks or oftener. The effect of such a 

regulation is merely administrative, and so far as it affects inter

state commerce it does so indirectly.

One of the most universal regulations imposed by states on mo

tor vehicles operating therein, and to which the interstate motor
2

bus is equally subject, is that restricting their speed. Forty-
3four states have speed limits for busses. On several occasions 

thé Supreme Court has upheld laws prescribing the rate of speed for 

railroads.Carriers are also subject to city speed regulations 

when they are authorized by the state.0 There is ample justifi

cation in the state police power to sustain rules governing the 

speed of motor carriers at intersections, around curves, upon bridges, 

through congested areas, and when passing schools during certain hours.
6In Hennington v. Georgia, the Supreme Court upheld a Georgia 

statute making it unlawful to operate a freight train within the state 

on Sunday. By virtue of this decision, the constitutionality of a 

similar regulation of motor carriers would likely be sustained. Al

though to a limited degree affecting interstate commerce, a Sunday law

1 233 U. S. 685
2 Sproles v. Binford (Tex. 1931) 52 F. (2d) 730
3 Bus Facts for 1930, page 46
4 Southern By. Co. v. King, 217 U. S. 524
5 Erb. v. Morasch, 177 U. S. 584
6 163 U. S. 299 
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would not strictly be a regulation of commerce. Considered in 

its own nature, it is an ordinary police regulation designed to 

secure the well-being of the people.

In Morris v. Duby-*- the Oregon Highway Commission regulated 

the maximum weight load permitted to be carried by loaded motor 

trucks operating on the highways of the state. The Supreme 

Court upheld an order of the commission reducing the maximum load 

from 22,000 to 16,500 pounds, the commission having declared that 

the highways were being damaged by the heavier loads.

The Court has also sustained laws precribing the number of 

trains to be run and the stops to be made within the various states.
2In Lake Shore &c. R. R. v. Ohio, the state law that was upheld re

quired all the railroads operating in the state to run at least 

three trains daily each way of its regular passenger trains, except 

Sunday, and to stop them long enough to load and unload passengers 

at all towns of 3000 or more inhabitants. Any regulation of 

this type is largely dependent upon a number of conditions and lo

cal factors peculiar to each area. Because of this, the states 

are bound to exercise unusual care to enact reasonable regulations 

which do not unduly burden carriers.

One of the first cases in the Supreme Court serving to estab

lish the authority in the states to regulate the equipment used by 

interstate motor carriers is that of Atlantic Coast Line R. R. Co.
a

v. Georgia. A Georgia law prescribed the candle power of the

1 274 U. S. 135
2 173 U. S. 285
3 Clev., Oinn., Chi. & St. Lo. R. R. v. Illinois 177 U. S. 514
4 234 U. S. 280
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bulbs and. the type of reflectors to be used in the electric head

lights required to be installed on all locomotives operated on 

the main lines within the state. The appellant railroad con

tended that the law constituted an unwarrantable interference with 

commerce because its locomotives were already equipped with oil 

headlights. However, the Qourt said that the statute as inter

preted by Georgia was not directed against interstate commerce, 

but only incidentally applied to locomotives used in hauling inter

state trains while they moved on railroad tracks in Georgia.

In a still earlier case, the Supreme Court sustained a state 

law prohibiting the heating of railroad cars by stoves or furna

ces kept within the cars or suspended therefrom, as applied to an
1

interstate carrier. These two decisions indicate that the states 

can prescribe uniform regulations governing the equipment of busses, 

necessary to insure the public safety in respect to their operation 

upon their highways. The state regulatory power extends to pre

scribing the specifications for the size of the busses, covering 

the maximum length, width and height, . and minimum headroom; and 

the specifications for the signalling devices, including tail lamps, 

registration plate illumination, signal lamps so connected as to be 

automatically lighted when the speed of the vehicle is reduced by 

application of the brakes, interior illumination, and front and rear 

markers or clearance lamps showing as nearly as possible the extreme 

width of the vehicle. The rules mpy extend to specifying the type 

of tires, brakes, heating system, and steering equipment. They 

nay require adequate ventilation, emergency doors, bumpers, a muffler,

1 N. Y., N. H. & H. R. R. Co. v. New York, 165 U. S. 628 
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and. specify the aisle space, arrangement of seats, and manner of 

installing the exhaust pipe, and fuel tank. All of these reg

ulations come within the general police power to enact uniform 

regulations in the absence of national regulation.

A state may require a common carrier, although in the execu

tion of interstate business to stand liable for the whole loss re

sulting from its own negligence, notwithstanding a contract to the.
1 pcontrary. In Chicago &c. R.R. Co. v. Solan, the Supreme Court 

held that a state statute providing that no contract shall exempt 

any railroad from the liability of a common carrier, or carrier of 

passengers which would not have existed if no contract had been 

made, does not, as applied to a claim for an injury happening with

in the state under a contract for interstate transportation, contra

vene the Commerce Clause. Such a limitation on interstate busses 

is in no sense a tax upon them, nor a restriction upon the persons 

to be carried. Neither is it a regulation of fares. Its whole

object and effect is to make it more sure that the bus companies 

will perform the duty resting upon them by virtue of their employ

ment as common carriers to use the utmost care and diligence in the 

transportation of passengers. In such a case the state is pre

scribing safeguards and precautions forseen to be necessary and proper 

to prevent by anticipation those wrongs and injuries which the state 

has power to redress.

A new and increasingly important element of public interest, which 

the states have the power to protect, is to have the roads free from

1 Pai- R.R. Co. 4v. Hughes* 191 U. 3S. .477
2 1§9 IJ. 133 ..
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congestion, so as to make possible their efficient use. This 

contains great potentialities as a justification for local legis

lation. 1 In the interest of public convenience, the nature of 

the service of motor carrier’s may be regulated, permitting rea-

1 note in 77 U. of Pa., L. R. 704, 707
2 49 A. L. R. 1203 >
3 Sage v. Baldwin (Tez. 1932) 55 F.(2d) 968
4 34 F. (2d) 780, (N. J. 1929)
5 Buck v. Kuykendall, 267 U. S. 307

2 sonable rules as to the number of passengers They can carry, and 

as to the routes they may take. A state may restrict the routing 

of interstate bus lines even to the extent of excluding them from 

certain parts of a city. The limited utility of certain roads 

by reason of their narrow free ways, and the inadequacy of free 

pavement for heavy traffic are major guiding factors supporting the 

reasonableness of such a restriction.^
4

In Butler - Newark Bus Line v. Sinclair, a carrier who oper

ated passenger busses between points in New Jersey and New York was 

denied permission to route its line along Park Avenue in the county 

of Essex, New Jersey. The commission denied the permission and 

excluded all busses because the pavement had not been constructed to 

sustain the weight of the proposed busses, and because such use would 

unduly impede traffic and make the parkway less available to the pub

lic for recreation. In sustaining the commission, the court re

ferred to an opinion of the Supreme Court, quoting:
"With the increase in the number and size of the vehi

cles used upon a highway, both the danger and wear and tear 
grow. To exclude unnecessary vehicles - particularly tjie 
large ones commonly used by carriers for hire - promotes both 
safety and economy. State regulation of that character is 
valid, even as applied to interstate commerce.”* 1 2 3 4 5



INDEMNITY BONDS AND INSURANCE

In 43 states common carriers of passengers by motor vehicles 

are required to carry liability insurance and indemnity bonds.1 

State lews requiring interstate motor carrier operators to carry 

liability insurance have now become very general. Especially 

have the states found it expedient to require interstate motor car

rier operators to carry insurance now that interstate carriers are 

permitted to operate without any showing of public convenience and 

necessity, and without any showing of financial responsibility.

1 Coordination of Motor Transportation (1932| Pg. 100
2 Packard v. Blanton, 264 U.S. 140
3 294 F. 703

It is conceded that the states have the power to protect the 

interests of the public in having their persons and property free 

from direct physical injury, and that in the exercise of that power 

they can require carriers to insure against injuries caused by the 

negligent operation of their machines. The protection thus afforded 

may be extended to cover the passengers and property carried by the
2 

carriers operating an intrastate business.

While this state power clearly authorizes regulations protecting 

the people of the state and their property, even when the regulations 

are applied to interstate transportation, it becomes important to 

note the limitation imposed upon that power when the-regulation is 

broad enough to affect persons ani property being transported from 

one state into another. In 1923, the court in Liberty Highway Co. 

v. Michigan Public Utilities Comm.® held that a provision in the 

Michigan Motor Vehicle Laws requiring insurance and indemnity bonds 

of all motor carriers for the protection of persons and property 

carried was a direct and unreasonable burden upon interstate commerce 1 2 3

(45)
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when applied, to motor carriers engaged, in interstate transportation. 

The Supreme Court of the United States decided that the same law 

violated the Federal Commerce Clause when applied to a private carrier 

engaged exclusively in interstate commerce. The court held that 

the insurance requirement had no relation to the public safety or 

order in the use of motor vehicles upon the highways, or to the col

lection of compensation for the use of the highways.

There is a District Court decision declaring invalid the Ohio 

Motor Transportation Act of 1923 which required motor carriers trans

porting property in interstate commerce to carry insurance on the 

goods handled by them.The provision was declared to directly 

burden interstate commerce on the theory that such insurance for 

property protection pertains directly and solely to the contract of 

carriage, and to require it would have no relation to the safety or 

convenience of the people of Ohio, or the use of the Ohio roads.

This same provision of the Ohio law was attacked in the case of
3Clark v. Poor in the U. S. Supreme Court. Clark was engaged in 

the carriage of freight exclusively in interstate commerce. For 

a time he operated in violation of the act and then he sought to en

join its enforcement claiming among other things that the insurance 

requirement was violative of the Commerce Clause as applied to a 

carrier engaged exclusively in interstate transportation. In view 

of the previous decisions, the Ohio Commission waived the insurance 

feature of its regulations, whereupon the Supreme Court wa3 not called 

upon to determine its validity.

1 Michigan Public Utilities Comm. v. Duke, 266 U.S. 570
2 Red Ball Transit Co. v. Marshall, 8 F. (2d) 635
3 274 U. S. 554
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The point did come before the Supreme Court in the case of 

Sprout v. South Bend.l There the court sustained an ordinance 

of the city of South Bend, Indiana, which required a motor carrier 

engaged exclusively in interstate transportation of passengers to 

file contracts providing adequate insurance for the payment of 

judgments recovered for certain injuries resulting from their op

eration of motor vehicles within the city. An insurance requirement 

was held not to be an unreasonable burden in view of the grave 

dangers incident to the operation of motor vehicles on the highways 

- if limited to damages suffered within the state by persons other 

than the passengers.

The outcome of this limitation has been to establish from thi3 

case the rule that the several states cannot require a motor carrier, 

operating exclusively as an interstate carrier, to carry insurance 

covering interstate passengers as this would constitute an undue 

burden on interstate commerce.
0

In a very recent case involving this same proposition, the fed

eral court affirmed the rule laid down in the South Bend case, and 

also referred to the earlier cases of Liberty Highway Co. v. Mich. 

Comm. (294 F 703) and Mi cl/. Comm. v. Luke (266 U. S. 570) as denying 

to the states the right to impose a requirement for the protection 

of passengers or property carried by interstate carriers in interstate 

commerce. The case involved the motor carrier laws of Kansas which 

require every carrier to carry liability insurance in a reasonable 

amount, to be determined by the Kansas Public Service Commission, to 

protect the public and guarantee payment of loss or damage resulting

1 277 U. S. 165
2 Louis v. Boynton, 53 Fed. 471 (Kansas 1931) 
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from injuries to persons and property caused by the negligent opera

tion of motor vehicles by such carriers. The terms of the act are 

broad enough to provide for passengers and cargo protection insurance. 

However, by construing the requirement as not intending such security 

to protect passengers and cargo carried, but to protect third persons 

from injuries to their persons or property, and to guarantee compen

sation therefor if such injury ensues, the court sustained tht law.

It seems unlikely that the states attempted to broaden this power 

to require passenger insurance of carriers purposely to burden those 

carriers engaged in interstate commerce. They probably acted on the 

theory that passengers on interstate busses were entitled to the same 

degree of safety and protection as are those of an intrastate vehicle, 

and concluded that the state was under a constitutional obligation to 

protect the two types of passengers equally.

The Supreme Court of Washington in Williams v. Denny1 critized

1 276 P. 858

this limitation placed by the U. S. Supreme Court upon the state to 

require insurance for the protection of persons ’other than the pas

sengers’. The court said:
"Why there should be such distinction we are 

unable to perceive. Certainly those being carried 
through the state in interstate commerce by such 
common carriers, as those in question, are as greatly 
affected and as deeply concerned in the question, 
whether, if injured by their carrier they may obtain 
financial relief, as are those suffering damages other 
than the passengers.

These interstate busses are often comparatively 
irresponsible financially, frequently incurring lia
bilities wholly incomparable to their available assets."

While it may be true that well organized interstate carriers will

carry this protective insurance even in the absence of positive re

quirement, still there is obviously a need for the law to cover those 
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motor operators known as fly-by-night carriers who are less apt to be 

financially responsible. However that may be, the rule is now 

firmly established, in the federal courts limiting the protection 

afforded by compulsory liability insurance of the interstate motor 

carriers to the people other than passengers.



REGULATION OF RATES

Regulation of rates for interstate carriage is a matter which, 

must be of a general and national character, hence Congress has ex

clusive control over the rates to be charged by interstate carriers. 

It is in the very nature of the thing itself not of merely local or 

domestic concern. That Congress refrains from regulation only in

dicates an expression of the federal will that rates shall be left 

to regulate themselves.

In the Case of Wabash &c. Ry.- Co. v. Illinois^ the Supreme Court 

established the rule that the reserved police power of the states did 

not include the power to regulate interstate railroads to the extent 

of fixing the rates to be charged by them for interstate transporta

tion; and to this end they cannot even regulate the charges for that 

part of the interstate carriage within the state. Although the ques

tion has yet to arise in the federal courts, in view of this decision, 

it is practically certain that the states are likewise barred from pre

scribing the tariffs for the interstate transportation of passengers 

by motor bus. State local power would probably justify regulations 

requiring bus operators to fix and file their rates, and requiring then
2 to publish and post tariff .schedules.

In the meantime, there seems to be little danger that the charges 

made by the motor carriers will be excessive, at least so long as they 

are in competition with the railroads. Bus fares are generally equal 

to or lower than rail fares. For long hauls bus rates a^'e consider

ably lower. Where bus rates are higher, the distances are 3hort and
2 the busses furnish more frequent and convenient service.

1 118 U. S. 556
2 Chicago &c. Ry. Co. v. Fuller, 17 Wall. 567
3 Bus Facts for 1930, pg. 33 ( 50)



TAXATION

Generally speaking, the only way in which commerce between 

the states can be legitimately affected by state tax laws is when 

by virtue of its jurisdiction over persons and property within its 

limits, a sta.te provides for the imposition of taxes upon persons 

residing within the state or belonging to its population, and upon 

employments pursued therein not directly connected with interstate 

commerce. The power to tax interstate commerce is one of the mat

ters of commercial regulation which is vested exclusively in Con

gress and the national government. While there is open to the 

states a field within which taxes may be imposed without directly 

burdening interstate commerce, the states are precluded from levying 

a tax on interstate commerce,1 or upon the right to engage therein
O rz

as such, or upon the receipts, as such, derived therefrom.

It is needless to discuss the entire problem of taxation of mo

tor vehicles, since the rules governing the general taxation of in

terstate carriers and corporations apply with equal force to this 

field. Hence a discussion of such taxes as property, income, and 

franchise taxes is omitted and instead, only taxes peculiarly adapted 

to the motor vehicle will be considered.

While direct regulation of interstate commerce as such, inclu

ding the regulation of the persons engaged therein and their vehi

cles, is vested in the federal government, a general taxing power is 

reserved to the state which may usually be exercised without excepting 

those persons and instrumentalities engaged in interstate commerce, 

providing there is no discrimination against interstate commerce, aid

1 Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196
Covington Bridge Co. v. Kentucky, 154 U. S. 204

2 Pensacola Tel. Co. v. Western Union, 96 U. S. 1 
International Textbook Co. v. Pice 217 tt q qi3 Passenger Cases, 7 How. 283 (51) ’ 91
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no unreasonable burden is put upon it.

The bare privilege of engaging in interstate commerce is not 

derived from the state, and therefore it cannot be conditioned by 

a state upon the payment of a tax. This is generally true a3 to

carriers which use only their own transportation facilities; but 

in the present revolutionized traffic by motor vehicle over paved 

roads, the expensively improved highways belonging to the public 

are used. Their is a valid right of the state furnishing such 

facilities to select the traffic to be done over them, and to pro

tect not only the public in its use but the highways themselves, 

and to obtain compensation for this use, and contribution for their 

upkeep.1 This right of necessity very greatly extends the con

trol of the state over commerce of all sorts upon the hi^iway, and 

the taxes and other charges which it may make against all users, 

whether engaged in intrastate or interstate transportation.

The state ownership of the highways used by motor carriers has.not, 

however, produced any extraordinary principles of taxation of inter

state busses beyond this power in the states to charge for the deteri

oration caused by such use as in the nature of a toll. The Supreme 

Court established the right of a state to exact reasonable tolls for
- 2 the use of an artificial facility built by the state in Huse v. Glover. 

In that case the Supreme Court upheld the right of the state to exact 

tonnage duties. Illinois had constructed locks and dams in the Illi

nois River, and prescribed rates of toll for the through passage of 

vessels. The Court held that "the exaction of tolls for passengers

1 Kane v. New Jersey, 242 U. S. 160
2 119 U. 5. 545
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through the locks was a compensation for the use of the artificial 

facilities constructed, not as an impost upon navigation of the 

stream.”

It is not an uncommon practice among courts and authorities 

generally to designate the tax by which the motor carriers are re

quired to share in the maintenance of the highway as a privilege 

tax. Technically that charge is more in the nature of an excise 

tax for the use the carriers make of the road, and is not a tax on 

the privilege or bare right to operate in interstate commerce.

If the state had the right to exact such a privilege tax or occupa

tion tax, the amount would not necessarily have to bear any direct 

relation to the actual use made of the public facility. We have 

already seen that it is essential to the constitutionality of a 

state taxing measure as applied to an interstate carrier that its 

amount be proportionate to the carrier’s use of the highway.

The power of the state to tax the privilege of doing an intra- 
pstate business is conceded. The Supreme Court also recognizes 

the right of a state to require an occupation tax from a carrier en

gaged in both interstate and intrastate business, providing, however, 

that it appears that the tax is imposed solely on account of the in

trastate business, and that the amount exacted is not increased be-
3 4-cause of the interstate business dona. In Sprout v. South Bend, 

the Supreme Court expressly declared that a carrier engaged exclu

sively in interstate commerce would not be subject to an occupation

1 Liberty Highway Co. v. Mich. P. U. Comm. 294 7, 703
2 Paul v. Virginia, 8 Wall. 168
3 Sprout v. South Bend 277 U. S. 163
4 Supra, note 3 
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tax; that the privilege of engaging in such commerce is one which 

a state cannot deny, nor can it condition its exercise on the pay

ment of an occupation tax.

The case of Johnson Transfer & Freight Lines v. Perry^ involved 

a so-called, occupation tax which was levied on all carriers. The 

Georgia Tax Act imposed an "occupation" tax upon motor carriers of 

per mile traveled. The plaintiff, an exclusively interstate car

rier, resisted the law on the ground that a tax based on mileage vio

lated the Commerce Clause. The court sustained the tax but distin

guished it from a mere occupation tax which it purported in name to be. 

The court said that as an occupation tax on doing an interstate busi

ness it would fall if it were charged merely for the privilege of doing 

that business. Actually the privilege which the state taxed was for 

doing a business on the public highway where such business could not 

be done as a matter of right in interstate or intrastate commerce. 

Despite its being called an occupation tax, this tax was in fact a 

charge to compensate for the use of the road. The amount was not a 

flat tax on all users, as was the tax denied in Sprout v. South Bend, 

but was scaled to the actual use made of the road.

2
In the case of Clark v. Poor, the Supreme Court recognized that 

a state might include in the license fee imposed on motor carriers gen

erally a charge for their use and share in the maintenace of the high

ways. The Ohio Motor Transportation Act of 1923 placed an annual

tax on all motor transportation companies graduated according to the 

number and capacity of the vehicles used. Clark operated for a time

1 47 F'. (2d) 900 (Georgia 1931)
2 274 U. S. 554 
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without paying the tax, and. then he sought to enjoin its enforce

ment claiming that it violated, the Commerce Clause as to him be

cause he operated, an exclusively interstate transportation business.

The Court confirmed, the tax law, and. held that users of the 

state highway may be required, in. addition to the ordinary license 

-Pee, to contribute to its cost and upkeep. It concluded that 

this tax assessed for a proper purpose, and that it was not objec

tionable in amount. Clark interposed an objection that the pro

ceeds of this tax were not actually being used by the state for main

tenance and repair of the highways. However, the Court said to 

this that, admitting such to be the case, the objection was not materi

al, for if the tax was assessed for a proper purpose, and was not ob

jectionable in amount, the use to which the proceeds were put was not 

a matter which concerned the plaintiff.

The state may impose by different statutes more than one tax on 

the interstate carrier and on the same subject matter so long as the 

total tax if imposed by a single taxing statute is proper."^ The 

state possesses the authority to exercise reasonable discretion in 

taxation, as is illustrated in the case of Interstate Busses v. Blod-
2 gett, and the courts will not revise the state’s system of taxation 

in order to secure a different distribution of the tax burden. In 

the Blodgett Case, the plaintiff was a motor carrier engaged exclu

sively in carrying passengers between Connecticut, Massachusetts and 

Rhode Island. It paid to Connecticut a property tax upon its busses 

used in the state, a registration fee for each vehicle so used, and in

1 Carley & Hamilton v. Snook, 281 U. S. 66
2 276 U. S. 238
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addition, a tax of two cents per gallon on all gasoline it bought 

in Connecticut. The state further exacted a one cent mileage 

tax from interstate carriers, and three per cent of the gross re

ceipts, less property taxes, from intrastate carriers.

The plaintiff carrier objected to the mileage tax contending 

that the purpose and effect of the law was to discriminate in favor 

of the intrastate carriers. The plaintiff did not, however, show 

that the mileage tax exceeded the gross receipts tax. The Supreme 

Court affirmed the mileage tax and held that a state does not exceed 

its constitutional power by imposing more than one form of tax as a 

charge for the use of its highways in interstate transportation.

The mileage tax was not found to be excessive; and the mere fact 

that it differed in its character from the gross receipts tax on the 

intrastate carrier was held to be immaterial. It is doubtful if 

the law could have been sustained had it imposed the gross receipts 

tax on both classes of carriers, at least unless it was levied for 

the sole purpose of exacting a reasonable charge for the use of the 

highway, and was in lieu of other taxes.

The courts are prone to sustain heavier taxes on common carriers 

than on other vehicles, justifying this difference on the greater like-
o

lihood that the motor carrier will injure the highway. It may well 

be considered that the operations of commercial motor busses involve 

a greater menace to the public safety and are more destructive of the 

highway than are private pleasure cars. Hence a bus may be required 

to pay a tax which is not required of persons using automobiles generally.

1 Red Ball Transit Co. v. Marshall, 8 F (2d) 635
2 Bekins Van Lines v. Riley, 280 U. S. 80
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In 1929, the average tax on busses was $575; and the average common 

carrier bus tax was 22 times that of the average passenger car tax.^

There are numerous forms of state taxes which are imposed on 

carriers in addition to the ordinary license fees. It is always 

essential, in order to sustain their applicability to interstate car

riers, that they be based on some appropriate unit bearing a reason

able relation to the wear and tear wrought by the vehicles in traveling 

over the highway. The Supreme Court has held invalid a state tax
2 

graduated according to the carrying capacity of the bus. The tax 

required on a bus seating 20 to 30 passengers was $500. a year. An 

interstate carrier paid the tax under orotest and brought suit to re

cover the amount paid, on the ground that the tax was invalid.

The Supreme Court found that the tax was on the privilege of op

erating in interstate commerce, and not for maintenance of the high

ways. Since a state may demand of interstate commerce only fair com

pensation for the facilities it affords, a tax on motor carriers can

not be tested by standards which generally determine the validity of 

of taxes. The amount of a tax graduated according to the carrying 

capacity is not predicated upon the use made, or to be made of the high

ways. It does not rise with an increase of mileage traveled, or even

with the number of passengers actually carried on the highway. Nor 

is it related to the use of motor vehicles of different sizes and weights. 

Such tax is apportioned solely to the earning capacity of the vehicle.

It is clearly within the discretion of the state to determine whe

ther the compensation shall be assessed by way of fees payable annually

1 Figures from "Highway Tax Costs" by John E. Walker
2 Interstate Transit Inc. v. Lindsey, 283 U. S. 163
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or semi-annually or by toll based, on mileage or otherwise. Some 

of the most common units for computing the reasonable charge to be 

exacted, are:- mileage, weight, passenger - mileage, passenger - 

seat - mileage, weight - seat - mileage, and. weight - mileage.

The gasoline tax is the most common form of taxation, having 

been resorted to by all of the states, and ranging from two cents
2 

to six cents a gallon..“ The tax is immediately paid by the dis

tributor who in turn passes it on to the consumer whether he is op

erating in intrastate or interstate transportation. The Supreme 

Court has just recently decided that a tax on the sale of gasoline
2 

to an interstate carrier is not violative of the Commerce Clause, 

reasoning that a non-discriminatory tax on local sale has no greater 

or different effect upon interstate commerce than a general property 

tax to which all those enjoying the protection of the state may be 

subjected. There is no substantial distinction between the sale of 

gasoline that is used in a motor carrier which is engaged interstate 

transportation, and the sale of coal for the locomotives used on an 

interstate railroad. The mere purchase of supplies in conducting 

a business which constitutes interstate commerce is hardly so closely 

allied with that commerce as to make the sale immune from a non- 

discriminatory tax imposed by the state on intrastate distributors.

1 Kane v. New Jersey, 242 U. S. 160
2 Bus Facts for 1950, page 38
3 Eastern Air Transport v. So. Carolina Tax Comm. (Mar. 14, 1932) 76 L.Ed



REGULATION OF FEDERAL-AIDED HIGHWAYS

In 1921 Congress enacted, the Federal Highways Act-*- providing 

for an extensive program of construction and repair of certain state 

highways by means of federal aid and supervision. Section 9 of 

the Act provides that all highways constructed or reconstructed under 

the provisions of the Act shall be free from tolls of all kinds. 

The question has frequently been raised as to what effect this sec

tion of the Act has upon the power of the states to impose reasonable 

regulations upon motor carriers engaged in interstate operations over 

any of these federal-aided highways.

This point was involved in Buck v. Kuykendall wherein the car

rier raised the contention that the State of Washington should be re

strained from denying him the right to operate in interstate commerce 

because the highway over which he proposed to operate was constructed 

in part through federal aid. The Supreme Court did recognize this 

contention by declaring that the Act made clear the purpose of Congress 

that state highways shall be opened to interstate commerce. But as

3 a matter of fact the Court reached a similar decision in the Bush Case 

which did not involve a federal-aid highway. Manifestly the denial 

by the Supreme Court of the authority of a state to regulate the state 

highways to the extent of excluding interstate carriers was based more 

broadly on the point that Congress has exclusive power to determine 

who shall engage in interstate commerce. The Buck decision is not, 

therefore, an authority for the proposition that by virtue of the Fed

eral Highway Act the states are denied the right to reasonably regulate 

and impose certain charges for the use of those highways which have

1 42 Stat. 214, 23 U. S. 8. A. sec. 9
2 267 U. S. 307
3 267 U. S. 317
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been built or reconstructed, under that Act.

The Supreme Court has since expressly denied to that Act any 

such effect, and has rul®d that the Federal Highway Acts disclose 

no provision, express or implied, by which there is withheld from 

the state its ordinary police power to conserve the highways in 

the interests of the public and to prescribe such reasonable regu

lations for their use as may be wise to prevent injury and damage 

to them. The case of Morris v. Duby’*' involves an instance where 

a motor carrier sought to resist a state law as applied to a fed

eral-aid highway. Under the laws in Oregon, the maximum load 

permitted to be carried for a certain sized motor truck was 20,000 

pounds. Subsequent to.the reconstruction of a rural post road 

lying between Oregon and Washington under the Act, the Oregon Com

mission ordered the maximum load limit reduced to 16,500 pounds.

The plaintiff carrier who operated motor trucks over this federal- 

aided highway sought to enjoin enforcement of this order on the 

theory that the Federal Highways Act constituted a contract between 

the national government and any state cooperating thereunder whereby 

the public might operate regardless of the load carried. The 

Court disproved this contention, saying:
"Qonserving limitation is something that must rest

with the road supervising authorities of the 3tate, not 
only on the general constitutional distinction between 
national and state powers, but also for the additional 
reason, having regard to the argument based on a contract, 
that under the convention between the United States and 
the state, in respect of these jointly aided roads, the 
maintenace after construction is primarily imposed on the 
state.”

1 274 U. S. 135
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It has also been decided on. several occasions that section 9 

of the Federal Highways Act does not deprive a state of the right 

to impose on motor carriers a reasonable charge to compensate the 

state for the privilege of using the federal-aided highways of that 

state.1 In the case of Carley & Hamilton v. Snook^ the Supreme 

Court said that the "act comtemplated the continued maintenance by 

the states of the state highways, constructed with Federal aid, the 

expense of which must necessarily be defrayed from revenues derived 

from state taxation. It cannot be supposed that Congress intended 

to procure the abandonment by the states of this well-recognized 

type of taxation without more explicit language than that prohibiting 

tolls found in section 9."

1 Liberty Highway Co. v. Mich Comm., 294 F. 703, (Mich. 1923) ; 
Johnson Transfer & Freight Lines v. Perry, 47 F. (2d) 900 (Ga 1931)

2 281 U. S. 66



CONCLUSION

The last decade has seen the rise of the motor carrier to 

a permanent place in the nation’s transportation system. That 

competition of the motor vehicle has created a serious problem 

for the owners of the older agencies of transportation is be

yond question. The existence of the problem results from the 

fact that the motor vehicle has served a public demand which has 

been increased by the efficiency of its response. As a result 

of the rapid growth of the motor carrier and the consequent ef

fect of the competition exerted on the established transportation 

systems, much pressure has been brought to bear in Congress and 

the state legislatures to secure regulation and control of the 

carriers.

At this time Congress has enacted no law to regulate inter-
1

state motor transportation, although the Couzens Bill is pending 

in Congress. There is no federal regulation of any kind exer

cised over the operation of motor busses engaged in interstate com

merce when they are not used in terminal services in connection 

with rail transportation. Congress may or may not in the future 

legislate concerning interstate passenger traffic by motor bus, 

and thereby place under federal authority the control of an inter

state business which is yet comparatively local, or it may leave 

that control in the hands of the states.

The state police laws are entirely adequate in the field reg

ulating equipment, service, licensing, speed and other matters con

cerning public safety.

1 '’Federal Motor Act, 1932", S. 2793, Congress, 1st. sess.
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"If there is a conflict in such local regulation, by 
which interstate commerce may be inconvenienced. - if there 
appears to be need, of...providing rules of operation which 
will govern the entire interstate road irrespective of 
state boundaries - there is a simple remedy, and it cannot 
be assumed that it will not be readily applied if there be 
real occasion for it. That remedy does not rest in a de
nial to the State, in the absence of Federal action, of its 
power to protect life and property within its borders, but 
it does lie in the exercise of the paramount authority of 
Congress in its control of interstate commerce to establish 
such regulation as in its judgement may be deemed appropri
ate and sufficient. Congress, when it pleases, may give the 
rule and make the standard to be observed on the interstate 
highway.

The current practice of the states in their effort to protect the

public from financially insecure motor carriers is to require them to 

carry indemnity insurance. As we have seen, there exists some conflict 

with regard to passenger insurance, the Supreme Court having intimated 

that a provision for insurance against injuries to persons carried by 

the interstate carrier cannot be sustained. It is submitted that it is 

unsound to argue that because the passenger is in interstate commerce he 

is without the range of state action. Certainly the various safety 

regulations governing the equipment of the bus are prescribed to protect 
p

interstate as well as intrastate passengers.

While Congress has exercised its commerce power in a variety of

act3, it has not done anything which in any way takes from the state the 

control of those public highways within its boundaries. From the de

cisions involving state laws taxing motor carriers, it is significant 

that the courts have uniformly recognized the public interest in the 

highways and the enormous cost of construction and maintenance. The 

interstate carriers may be bound to contribute to the expense of

1 Language of Justice Hughes in Atlantic Coast Line R.U. v. Georgia
234 U. S. 280, 290

2 N.Y.,' N. H., & H. R.R. v. New York, 165 U. S. 628 
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financing the highways over which they carry on their business.

So long as the state tax is limited to yield an amount not exceeding 

a fair share of the burden, it does not obstruct interstate commerce. 

The state power to make these exactions is not impaired, by the fact 

that the United States has aided in the construction of the highways 

involved.

#hile the state cannot require a certificate of public conveni

ence and necessity for exclusively interstate travel by bus, it has 

been established that the Commerce Clause does not grant the inter

state carrier immunity from state control as to its intrastate busi

ness. This construction achieves a desirable result, and to have 

held otherwise would have been disastrous to state regulations of in

trastate carriers. The bus lines might then avoid state control on 

the simple showing that passengers were traveling interstate.

The greatest weakness in state supervision and control is the 

absence of power to regulate rates, and the inability to prevent harm

ful competition among the interstate motor carriers. Because it was 

decided that the states cannot prevent this competition, Buck v. Kuy

kendall stands out as the. most important case rendered concerning 

motor carrier regulation. It may ultimately serve to bring about 

the early enactment of federal legislation.


