


By section 900 of the Revenue Act of 19S4 

there .came into being a new governmental tribunal, 

known as the United States Board of Tax Appeals. The 

creation of this Board by Congress was undoubtedly due 

to the incre.asing number and complexity of tax contro

versies and seems wholly in keeping with the general 

legislative purpose to delegate to administrative 

bodies power to perform many of the varied functions 

of government. It may be said, at least in a general 

way, that the public of today is familiar with many of 

these tribunals. Their existence is common knowledge 

and their powers and duties are simply taken for granted 

by the layman. At the same time, however, the bar and 

the courts are constantly concerned about them. Litiga

tion, usually on questions of statutory interpretation 

or constitutional law, is abundant, and it may safely 

be stated that the broad field of administrative lav/ 

is still in its embryonic stage. As an administrative 

tribunal and a member of this growing administrative 

family, the Board of Tax Appeals occupies a unique 



position. It will be impossible, within the scope 

of this article, to discuss other members of the 

administrative group, although points of similarity 

as well as of dissimilarity will readily suggest 

themselves to the reader. Our purpose, therefore, will 
be confined to a study of the Board itself, its creation 

and the reasons therefor, practice and procedure before 

the Board, its jurisdiction, appeal from its decisions, 

and other topics which, it is hoped, will not only be 

of interest, but also will be of some practical value 

to us as prospective practitioners in the field of 

taxation.

At the outset, it is necessary to describe the 

situation in which taxpayers found themselves prior to 

the creation of the Board, and to make evident the 

disadvantages of the system of litigation tax controversies 

which then existed. The principal difficulty was that under 

section of the Revised Statutes a taxpayer was pro

hibited from bringing suit-to enjoin the collection of 

taxes. Consequently, he vras forced to pay the tax and 

sue for its recovery in order to secure a judicial 

determination of his tax liability. There had been, 

however, an attempt by the Bureau of Internal Revenue to 



settle cases with taxpayers without forcing them to 

resort to the courts, and. for that purpose there had. 

been established a Committee on Appeals and Review. 

This committee was composed of employees of the Bureau, 

working under the Commissioner of Internal Revenue. 

Taxpayers were given an opportunity to appear before it, 

represented by counsel, and present whatever evidence 

they might have to sustain their contentions. Although 

the work of the committee was as satisfactory as might 

be expected under the circumstances, the Senate Finance 

Committee termed this form of procedure as ''incomplete" 

and as doing "little to relieve the hardship occasioned 

by an incorrect assessment". The specific objections to 

it were four. First, the appeal of the taxpayer was from 

the action of the Bureau of Internal Revenue, but was 

taken to a committee in and a part of that Bureau. It 

vras urged before the Senate Finance Committee that such 

an appeal did not involve a review by a fair and impartial 

outside body, such as the taxpayer was entitled to prior 

to the payment of his tax. Second, in the hearing before 

the Committee on Appeals and Review, its members were 

bound to protect the interest of the government and at 

the same time to decide the case. They were, therefore, 
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acting both as advocate and judge. Third, under the 

practice as it existed, if the decision of the committee 

was adverse to the government it was final; while, if 

adverse to the taxpayer, he could test its correctness 

in the courts. This resulted, for obvious reasons, in 

the decision of all doubtful points in favor of the 

government. Fourth, the taxpayer generally was forced 
to appear in Washington for the hearing of his appeal. 
This was both expensive and burdensome to him.

It was upon these facts, and the conclusions 

drawn therefrom, that Congress enacted section 900 of 

the Revenue Act of 19C4. Before particularizing upon 

the provisions of that section, it should be stated, and 

perhaps stressed, on account of popular belief to the 

contrary, that Congress in creating the Board of:’ Tax 

Appeals made it an agency, entirely separate and indepen

dent of the Bureau of Internal Revenue and the Treasury 

Department.

In the original creative Act, it was provided 

that the Board should be composed of seven members, except 

that for a period of two years after the enactment of the 

Act, it might be composed of such number of members, not 

more than twenty-eight, as the President determined to be 
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necessary. The members are appointed by the President, 

subject to confirmation by the Senate. The Act provided 

for a yearly salary of each member in the amount of 

$7,500. Since March, 1925 the Board has consisted of 

sixteen members, and by amendatory legislation, a salary 

of $10,000 for each member is authorized. Under section 

900 the Board was allowed to select one of its members 

to act as its chairman, and the member so designated was 

empowered to divide the Board into "divisions" or "parts", 

and assign members thereto. It was provided that each 

division might hear and determine appeals assigned to it 

by the chairman, and there was a further provision that 

the findings of fact and opinion of the division would 

become final upon the expiration of thirty days from its 

rendition, unless the chairman direct that such decision 

be reviewed by the whole Board. For our purpose it is 

sufficient to point out that the Board now functions in 

accordance with these last mentioned provisions of section 

900. At present the Board is divided into five divisions, 

each of which is composed of three members. After a case 

has been heard by a memberthe record made complete; and 

briefs filed, that member writes the decision. It is 

then submitted to the other two members of the division 
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for suggestions and approval, after which it is sent to 

the chairman of the Board. He determines, as a matter 

within his discretion, whether or not the case should be 

reviewed by the Board. His determination is based upon 

whether or not all members of the division agree as to 

the conclusion reached, and upon the general nature of 

the case, the principles involved, and perhaps the amount 

of money in controversy. The most numerous of the decisions 

which are not referred to the whole Board are those which 

turn upon the weight and sufficiency of the evidence to 

sustain the contentions of the party producing it. These 

constitute a large class of cases, and the work of the 

Board is expedited considerably by the divisional disposi

tion of them. If the chairman does not hold a case for 

Board review, it is returned to the office of the member 

who decided it, and promulgated as a "division decision"; 

otherwise, it is considered by the whole Board at its next 

weekly meeting, and when published, the words "Reviewed by 

the Board" are annexed to the end of the report. Dissent

ing members may indicate their disapproval, or may write 
dissenting opinions.

There a,re other provisions of section 900 to 

which we must now advert. It was specifically provided
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that in any proceeding in court after the decision of the 

Board, its findings shall be prima facie evidence of the 

foots stated therein. It was further provided that any 

member of the Board may administer oaths, examine witnesses, 

and require by subpoena ordered by the Board, or any division 
thereof, signed by the member, (1) the attendance and 

testimony of witnesses, and the production of all necessary 

returns, books, papers, documents, correspondence, and other 
evidence from any place in the United States to any desig
nated place of hearing; (g) the taking of any deposition 

before any designated individual competent to administer 
oaths under the Act; and (s) the answer in writing under 

oath to any question of fact submitted. The Act further 

provided that the Board shall have a seal which shall be 

judicially noticed. The statute authorized the Board to 

prescribe its rule of practice and procedure, and provided 

that its proceedings should be conducted in accordance with 

such rules and with the rules of evidence applicable in 

courts of equity in the District of Columbia.

It will be recalled that one of the objections 

to the system as it existed prior to the creation of the 

Board was the expensive and burdensome necessity that a 

taxpayer come to Washington for a hearing of his case.
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Congress eliminated this objection by authorizing the 

Board to inaugurate a circuit calendar. At the present 

time hearings are held at least once a year in practi

cally all of the principal cities of the United States. 

In bashington the Board’s hearings are held on the second 

floor of the new Internal Revenue Building. The hearings 

are open to the public, the transcripts of oral testimony 

are public records, and the Board’s reports are contained 

in publications which are on public sale. The reports 

are generally referred to as "B.T.A.1' The method in which 

the cases are written up and published by the Board is 

worthy of special mention. The report of each case is 

generally divided into three parts, namely, a preliminary 

statement, a finding of the facts, and an opinion. The 

preliminary statement contains a recital of the necessary 

jurisdictional requirements, the amount of money involved, 

the taxable years in controversy, and the errors alleged by 

the taxpayer. The findings of fact contain all material 

facts which may be found either from the pleadings, any 

stipulation or agreement of counsel, or from the evidence 

adduced at the trial. The opinion contains the lav/ applicable 

to the facts as found. It will be noted that this method of 

reporting is somewhat different from the one generally used 
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by the courts. In the court reports, with the exception 

of the Court of Claims in some cases, there is ordinarily 

no segregation of the facts from the opinion. With due 

deference to the compositional abilities of the members 

of our judiciary, it is submitted that a clear and concise 

statement of the facts by any lower court before any dis

cussion of the legal principles involved would effect a 

saving of both time and trouble by appellate tribunals.

In cases appealed from the Board, the court may first 

read the findings of fact, then read the transcript of the 

record in order to determine whether or not there is any 

substantial evidence to support the findings, and if it 

finds such evidence, may proceed immediately to a disposi

tion of the cause. Confusion is eliminated, and a clear 

cut question of law is presented.

In accordance with the provision of section 900 

that the Board is an independent governmental agency, it 

was established by early decisions of the Board that pro

ceedings before it are de novo. No judicial notice is 

taken of what has transpired with respect to any case prior 

to the trial before the Board. The Board, in other words, 

does not take up the case where the Commissioner of Internal 

Revenue has left it, but rather the case is begun wholly
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anew before the Board. The burden is upon the taxpayer 

to establish to the satisfaction of the Board, by compe

tent evidence under the lav/ of evidence in force in the 

District of Columbia Equity Courts, that the Commissioner 

has committed error in his computation of the taxpayer’s 

liability.
Under the above statutory provisions and in the 

manner indicated, the Board started to function in July, 

1924. Shortly thereafter it promulgated its rules of 

practice, which will now be considered. Host of these 

rules are self-explanatory, and will require no discussion. 

At least one of them, however, is more difficult and has 

been misinterpreted by counsel so often that it deserves 

explanation. The Board has its own rules with respect to 

admission to practice before it. The following classes of 

persons, upon application under oath, who are citizens of 

the United States, of good moral character, and possessing 

the requisite qualifications to represent others, may be 

admitted to such practice: first, attorneys at law who are 

admitted to practice before the Supreme Court of the United 

States or the highest court of any State of Territory or 

the District of Columbia, and, second, certified public 
accountants duly qualified under the law of any State or 

Territory or the District of Columbia.
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The contents of the pleadings are prescribed 
by the Board’s rules. A petition must contain: (1) 

proper jurisdictional allegations; (2) a statement of the 

amount of the deficiency, and of the portion of the defi
ciency which is in controversy; (s) an allegation of the 

nature of the tax (generally either income, profit, oi> 

estate taxes); (i) clear and.concise assignments of errors 

alleged to have been committed by the Commissioner; (5) 

clear and concise statements of the facts upon which the 

petitioner relies as sustaining his’ assignments of error; 
(6) a prayer for relief; and (7) a verification of the 

petition by the petitioner, or if he is outside of the 

United States, by his attorney in fact. .There must be 

attached to the petition a copy of the notice of the 

deficiency sent to the petitioner by the Commissioner, 

together with any accompanying statements or computations 

which were sent with the notice and are material, to the 

issues involved. The petition must be filed with the Board, 

and a filing fee of ten dollars paid.

After service upon him of a copy of the petition, 

the Commissioner has sixty days within v/hich to file an 

answer or forty-five days within which to move in respect 



of the petition. The answer must contain a specific 

admission or denial of each material allegation of fact 

contained in the petition, and a statement of any facts 

upon which the Commissioner relies for defense or for 

affirmative relief or to sustain any issue in respect of 

which the burden of proof is upon the Commissioner. The 

rule with respect to the burden of proof being upon the 
Commissioner applies in three types of cases: (1) where 
he is seeking an increased deficiency; (¿j) where he has 

determined that the taxpayer is guilty of fraud; and (s) 

where he is attempting to establish liability of a person 

as a "transferee” under section 280 of the various Revenue 

Acts. The latter subject will be referred to hereinafter. 

In any of these cases, the facts with respect thereto must 

appear in the petition and answer. They constitute the 

sole pleadings, and issue is joined thereon. Upon appli

cation to the Board, however, an amended petition may be 

filed, either before or at the time of trial. In such 

case the Commissioner is given the opportunity to file an 

answer to the amended petition.

There has arisen some difficulty over the 

application of Rule 50 of the Board’s rules of practice. 

The cases in which Rule 50 becomes applicable are most 



frequently those in which only a part of the deficiency, 

as determined by the Commissioner, is contested by the 

petitioner, or in which there are several allegations of 

error and the Board decides one or more in favor of one 

party and others in favor of the other party. In such 

cases a recomputation of the tax liability of the taxpayer 

is obviously necessary before the final amount of the 

judgment may be determined. In order to relieve the Board 

of the purely mathematical process, the parties are 

authorized, under dule 50, to submit recomputations of the 

taxpayer’s liability in accordance with the Board’s decision 

of the issues. A hearing is held at which the recomputa

tions are presented before the member who decided the case. 

Bo new evidence may be admitted at this hearing, and no 

issues, not raised by the pleadings or at the trial, may 

be made. The Board has generally adhered strictly to this 

doctrine, and it has been reaffirmed by it in many cases. 

In at least one case, however, there has been a deviation 

from it, and the concrete example may serve to clarify the 

situation. In the case referred to, there were many 

allegations of error, among which was an issue as to the de

ductibility from the taxpayer’s gross income of an item of, 
say, $10,000. The Board decided that the deduction was 

properly allowable, but, as pointed out in the opinion, the
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evidence did not shot« whether or not in computing the 

original deficiency the Commissioner had already allowed 

it. The Board entered judgment under Rule 50 and directed 

that in the recomputation under that rule, ’’the deduction 

should he allowed, if it had not already been allowed0. 

In a dissenting opinion, one of the members pointed out 

that a judgment in that form went beyond the function of 

Rule 50. New evidence, he argued, would have to be intro
duced at the hearing under Rule 50 in order to dispose of 

the issue; and the burden having been upon the petitioner 

to show what the action of the Commissioner had been, 

judgment should be entered against him for failure to 

sustain that burden. On principle it would seem that the 

dissenting opinion, although perhaps technical, was correct; 

and there have been numerous cases where deductions have been 

disallowed by the Board because the record did not disclose 

whether or not the Commissioner had allowed them. In any 

event, it may be said that it is always safer for counsel 

to complete his case by showing what action the Commissioner 

has taken with respect to disputed items. Of course, this 

may a.ppear in the deficiency notice or the statements 

accompanying it, or it may be admitted in the Commissioner’s 

answer. Again, counsel for the Commissioner may stipulate 

in the record at the hearing that the item vias disallowed.
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If all of these methods fail, counsel for the taxpayer may 

request that the Board demand the necessary information 

from the Commissioner. Although the question will be 

considered hereinafter, it may not be out of place to say 

that in computing the time within which an appeal may be 

taken from the decision of the Board, the date of the final 

settlement under Rule 50, rather than the date of the 

promulgation of the Board’s decision, is the beginning of 

the period.
Having familiarized ourselves with the statute 

creating the Board and its purpose, function, and operation, 

we will now proceed to the question of its jurisdiction. The 

Board’s jurisdiction is, of course, wholly statutory and the 

statutes are subject to strict construction. The Supreme 

Court of the United States has said that the question of 

jurisdiction is at the threshold of every case. In proceed

ings before the Board the statute must expressly confer 

jurisdiction upon it to hear and determine the case, and the 

record must affirmatively show the required jurisdictional 

facts. Otherwise, the case will be dismissed. The jurisdic

tional requirements cannot be waived by the .parties, and thus 

confer jurisdiction upon the Board, where it does not in 

fact exist.
Under paragraph (e) of section 900 of the Revenue 

Act of 1924, it was provided that "The Board and its divisions 



- 16

shall hear and determine appeals filed under sections 

274,, 279, 308 and 312." These sections cover income and 

profits taxes, estate taxes, and gift taxes. No juris

diction is vested in the Board to hear appeals from 

determinations of any other taxes. Most of the work of 
the Board at present relates to income, profits, and 

estate taxes. The year 1924, however, was the last year 

in which profits taxes were imposed, and therefore, 

controversies concerning those taxes will soon be disposed 

of.

In the case of David 3. Mills, 1 B.T.A. 199, the

Board held that its jurisdiction only extended to appeals 

from deficiencies in taxes imposed by the Revenue Act of 

1916 and later acts. It was stated that the statute did 

not expressly confer upon the Board jurisdiction with respect 

to taxes imposed by the Revenue Act of 1913, and therefore, such 

jurisdiction did not exist. This decision has been consistent

ly followed. These cases are of little or no practical 

importance at present. They do, however, mark the beginning 

of the strict construction with which the Board has consistent
ly considered jurisdictional problems.

The rest of the jurisdictional questions relating 

to the Board are important and are constantly recurring ones.
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They center around a short sentence in section 374 (a) 

of the Revenue Act of 1934, which has been repeated in 

later Acts. The provision in question reads as follows:

"If, in the case of any taxpayer, the 
Commissioner determines that there is a 
deficiency with respect to the tax imposed 
by this title, the taxpayer * * * shall be 
notified of such deficiency by registered 
mail * . Within sixty days after such
notice is mailed the taxpayer may file an 
appeal with the Board of Tax Appeals estab
lished by section 900.”

There arise from this provision at least four questions

of importance which warrant particular emphasis. They are:
(1) what is a ’'deficiency”, and when has the Commissioner 

determined that there is such deficiency; (2) who is the 

"taxpayer”; (3) what constitutes a "mailing"; and (4) in 

what'manner are the sixty days computed. These questions 

will be discussed in the order indicated.

1. By section 373 of the Revenue Act of 1924

it is provided that the term "deficiency" means "the amount 

by which the tax imposed by this title exceeds the amount 

shown as the tax by the taxpayer upon his return; but the 

amount so shown on the return shall first be increased by 
the amounts previously assessed (or collected without 
assessment) as a deficiency, and decreased by the amounts 

previously abated, credited, refunded, or otherwise repaid
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in respect of suc-h tax; or if no amount is shorn as the 

tax by the taxpayer upon his return, or if no return is 

made by the taxpayer, then the amount by which the tax 
exceeds the amounts previously assessed (or collected 

without assessment) as a deficiency; but such amounts 

previously assessed, or collected without assessment, 

shall first be decreased by the amounts previously abated, 

credited, refunded, or otherwise repaid in respect of such 

tax."

In several early cases the Board held that the

above statute would not admit of a construction whereby it 

has jurisdiction of claims either for refund or credit.

The following is a quotation from Everett Knitting V.orks,

1 B.T.A. 5:

"In view of the purpose of Congress in 
creating the Board as expressed when the bill 
was being considered, we think it was not 
intended that we should determine refund claims. 
The Board was created to give the taxpayer a 
chance to have an open and neutral consideration 
of his liability for a deficiency before he is 
required to pay. The harsh rule of payment first 
and litigation afterward was sought to be miti
gated. But the consideration of refund claims 
has no place in this scheme. Payment has already 
been made and there is nothing upon which the 
determination of the Board can effectively 
operate. The taxpayer has now, as he has hereto
fore had, a right of action in court to recover 
any amount erroneously collected."
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The same conclusion was reached in Alfred B.

Day, 1 B.T.A. 15 and Milwaukee Gas Specialty Co., 1 B.T.A. 

22. In J. Victor Baron» 1 B.T.A. 15, the Board held, 

upon reasoning similar to that quoted, that it had no 

jurisdiction over claims for credit.

The above decisions are undoubtedly correct. It 

is possible that Congress may extend the Board’s jurisdic

tion to .include refunds .and credits, but it must be 

remembered, that the courts are open to taxpayers seeking 

relief in that form. The establishment of a concurrent 

jurisdiction is not necessary, and no useful purpose that 

might be served thereby has been suggested.

In E. J, Barry, 1 B.T.A. 156, the Commissioner 

determined a deficiency for the year 1980 and an overassess

ment for the year 1921. The taxpayer alleged error with 

respect to the year 1921 and contended that the Board had 

jurisdiction because an increase of the overassessment for 

that year would have the effect of decreasing the deficiency 

for 1920. The Board so held. Subsequently the Revenue Act 
of 1926 was passed, and in section 274 (j) it provided in 

part as follows:

!lThe Board in redetermining a deficiency 
in respect of any taxable year shall consider
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such facts with relation to the taxes 
for other taxable years as may be necessary 
correctly to redetermine the amount of such 
deficiency, but in so doing shall have no 
jurisdiction to determine whether or not the 
tax for any other taxable year has been over
paid or underpaid."

Under the above quoted section, and in a case 

precisely like E. -J. Barry, supra, the Board held that 

it had no jurisdiction to determine the correctness of 

the overassessment for the year 1921. Cornelius Cotton 

Mills, 4 B.T.A. 255. The Board said:

"In determining the correct amount of 
the deficiency, we may consider such facts 
with relation to taxes for other taxable 
years as may be necessary correctly to re
determine the amount of the deficiency involved; 
for example, in determining the invested capi
tal for the year for which the deficiency 
against a corporation has been determined, we 
may determine what was the tax liability during 
a preceding year. * * * Apparently each taxable 
year must stand upon its own feet, so far as the 
jurisdiction of the Board is concerned, and the 
question, whether there has been an overpayment 
in some year for which a deficiency has not been 
determined which should be allowed as a credit, 
is one over which the Board has no jurisdiction. 
This is now a matter of adjustment to be made by 
the Commissioner or by the collector, or it may 
be made the subject of a suit for refund."

Thus, by a process of elimination we have come

to a more complete understanding of what a deficiency is. 

It does not include or involve credits, refunds, or over

assessments. Simply stated, a deficiency contains but 
two elements: (1) the tax, that is, the correct tax, ana



21

(2) the amount shown as the tax by the taxpayer upon his

return or the fact that no amount is shown by the tax

payer upon his return or no return is made by the tax

payer. In Continental Accounting & Audit Co., 2 B.T.A.

761, the taxpayer filed corporation returns, with protests 

attached, contending that it was a personal service 

corporation and not required to file corporation returns.

It also filed claims in abatement of the taxes shown on

the returns. The Commissioner rejected the claims, and 

the taxpayer appealed to the Board. The Commissioner 

contended that no deficiency had been determined, urging 

that he only demanded from the taxpayer the amount it 

showed to be due on its returns. The Board held other

wise. It said:

"The Commissioner had no more right to 
ignore the protests than he would have to 
ignore a schedule of deductions claimed. Read 
as a whole the returns show no amount as the 
tax or show the tax to be zero. * * * The 
theory of section 275 is that a deficiency 
is the difference between the correct tax and 
(with adjustments for amounts previously 
assessed or collected) the amount admitted by 
the taxpayer on his return to be the correct 
tax (or zero if no return is filed). Here the 
taxpayer admitted no tax due; claimed that its 
tax was zero. The mere filling of a blank is 
not an admission of tax due when there is 
annexed to and made a part of it a protest 
that liability for tax is denied’.11
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This case can hardly he said to he an exception 
to the rule that a deficiency must he determined.in order 

to give the Board jurisdiction. It is mentioned here only 

for the purpose of showing that under such circumstances 

a situation may arise where there is a determination of a 

deficiency, although the return of the taxpayer may show 

a tax due in the same amount as the Commissioner determines. 

The taxpayer might have chosen the course, if it was so 

disposed, not to have filed any return at all. If it had 

taken that course, and the Commissioner, upon the theory 

that it was not a personal service corporation, had sent 

it a deficiency notice, there could he no question of the 

Board’s jurisdiction. The formality of filing a return, 

while at the same time denying that any tax was due, ought 

not and did not deprive the Board of authority to review 

the case.

The act of "determination” of a deficiency by 

the Commissioner has been the subject of a considerable 

number of Board decisions. The determination is a 

definite and independent step in the scheme of taxation 
with relation to the Board’s jurisdiction. It is not 

dependent upon the act of assessment, and therefore, may



occur either before or after the tax is assessed. In 

Ormsby McKnight Mitchell. 1 B.T.A. 143, it was held that 

whether the Commissioner has determined that any assessment 

should be made is a questipn of fact and the only evidence 

of such determination is an assessment made pursuant to the 

statute, or a letter setting forth the determination on the 

merits. In Joseph Garneau Co. Inc.,, 1 B.T.A. 75, the Board said 
that "the statute clearly differentiates the several steps 

of determination, assessment, and collection, and requires 

the Commissioner to notify the taxpayer of his determination 

as the very foundation of his appeal." Again, in Terminal 

Wine Co., 1 B.T.A. 697, it was stated that "the determination 

from which a taxpayer may appeal is one which fixes the 

amount of deficiency in tax. It is the final decision by 

which the controversy as to the deficiency is settled and 

terminated, and by which a final conclusion is reached 

relative thereto and the extent and measure of the deficiency 

defined."

With these general principles in mind, it is clear 

that there is no difficulty in deciding when the Commissioner 

has or has not made a determination. A few more cases may 
illustrate. In Franklin H. Moyer.’ 1 B.T.A. 75 and R, D. 

Musser, 1 B.T.A. 278, the taxpayer had received letters
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from the collector of internal revenue for their respective 

districts, advising them of additional taxes due. The Board 

held that the Commissioner had made no determination, and 

that the appeals were prematurely brought. In Patrick C. 

Heafey, Estate. 1 B.T.A. 267, counsel for the taxpayer, 

although having received no notice of a deficiency, claimed 

that the Commissioner’s counsel had exhibited to him a 

recomputation of the tax which showed a deficiency. The 

Board denied jurisdiction. Other similar decisions are 

Elmer S. B. Sutton, 1 B.T.A. 101; Boston Structural Steel 

Co., 1 B.T.A. 602; Buffalo Alag Co.. 1 B.T.A. 749; Robert 

D. Gould, 1 B.T.A. 846; Henry P. Kranez, et al, Executors, 

1 B.T.A. 953; Livingston Worsted Co., 1 B.T.A. 991; U. S. 

Trust Co., 1 B.T.A. 1086.

Before leaving this subject one further observation 

should be made. The Board has jurisdiction to consider a 

a case in which a deficiency has been determined by the 

Commissioner, although the facts show that if the taxpayer’s 

claim be allowed, he will in fact have overpaid his taxes. 

This was first held in Estate of Mary E. Jackman. 2 B.T.A. 

515. A notable case in which the same situation existed 

was James Couzens. 11 B.T.A. 1140. In that case the issue 
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was the amount of profit derived by the taxpayer from the 

sale of 2180 shares of Ford Motor Co. stocky The Commis
sioner had determined a deficiency of §3,45/5,303.10. Under 

the decision of the Board this whole deficiency was not 

only wiped out, but it appeared that the taxpayer had over- 

paidhis taxes. Under the Revenue Act of 1324, the judgment 

of the Board could go no further than the zero mark. Its 

determination could be at most that no deficiency was due. 

Of course, for the amount of the overpayment the taxpayer 

had his right of action before the appropriate tribunal, in 

case the Commissioner refused to repay. Under section 284 
(e) of the Revenue Act of 1826, however, the Board has 

jurisdiction to determine the amount of any overpayment in 

respect of a year in which the Commissioner has determined 

a deficiency, and under the same section, it is provided 

that such overpayment shall be credited or refunded against 

any taxes then due from the taxpayer, and any balance shall 

be immediately refunded to him.

2. As a general principle it may be stated that 

the Board has no jurisdiction in a case where the Commissioner 
has sent a deficiency notice to one person (including any 
taxable entity), and the petition to the Board is filed by 

another person. In the case of individuals, little difficulty 
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is encountered in the application of this rule. A 

deficiency notice to A is not the proper basis for a 

proceeding filed by B. Aside from the case of individuals, 

however, and in cases involving partnerships, estates, 

trusts, corporations, and other taxable entities taxable 

as corporations, the strictness of the Board’s interpreta

tion of its jurisdictional power will be noted.

In Taylor Brothers. 9 B.T.A. 877, it appeared 

that the Commissioner had sent a deficiency notice to 

’’Taylor Brothers”, a partnership, and had also sent 

separate notices to Frank Taylor and Clay Taylor, the 

members comprising the firm. A petition was filed in the 

name of the partnership and was signed by the two Taylors 

as members thereof. Under the Revenue Acts a partnership 

is not a taxable entity, but the individual partners are 

required to make return of and pay the tax upon their 

distributable shares of the profits of the partnership. 

The Board held that it had no jurisdiction. The theory 
was that the notice sent 'to the partnership, as such, was 

a nullity because a. partnership is not a taxpayer; and 

although the notices sent to the partners were a proper basis 

for an appeal, the individuals did not appeal, but the 

partnership did. Two members dissented. It would seem, 
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certainly upon equitable considerations, that where the 

taxpayers are in fact before the Board and in no conceivable 

way can there be any miscarriage of justice by assuming 

authority to decide the case, the Board ought to take 

jurisdiction. The Taylor case, however, is a typical 

example of the Board's decisions. Many others, just as 

technical, will be noted when the subject of corporations 

is discussed. In their defense it must be admitted that 

equitable considerations have no place in statutory juris

dictional problems.
With respect to estates, section 308 (a) of the 

Revenue Act of 1924, and similar provisions of the later 

Acts, provide that if the Commissioner determines that 

there is a devidiency with respect to estate taxes, the 

executor shall be notified of such deficiency by registered 

mail, and with. sixty days after such notice is mailed the 

executor me.y file an appeal with the Board. By section 300 

of the same Act the term "executor" means the executor or 

administrator of the decedent, or, if there is no executor 

or administrator appointed, qualified, and acting ’within 

the United States, then any person in actual or construc

tive possession of any property of the decedent. Under 

these provisions the Board has jurisdiction in cases where 
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a deficiency notice has been'sent to an executor with 

respect to taxes on the decedent’s estate, and the 

executor files a petition with the Board. Jurisdiction 

also exists with respect to taxes on the income of the 

decedent during his lifetime, or income of his estate 

after his death. The only jurisdictional difficulty that 

may arise in this type of case is one where the notice is 

sent to the decedent, before his death, and the executor 

files the petition. So far as is known this case has not 

been presented to the Board. In view of some decisions, 

however, it would not be surprising if jurisdiction was 
denied. Under section 281 (a) of the Revenue Act of 1926 

it is provided that upon notice to the Commissioner that 

any person is acting in a fiduciary capacity, such fiduciary 

shall assume the powers, rights, duties, and privileges of 

the taxpayer. Under this section a fiduciary, including 

executors and administrators, would clearly be entitled 

to file a petition with the Board, based upon a deficiency 

notice sent to him as such fiduciary. Assume, however, 

that after notice to the Commissioner, he sent a deficiency 

notice to the decedent, from which the fiduciary filed a 

petition. In such circumstances, the Board would undoubtedly 
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deny jurisdiction. The right of the fiduciary to have
■

the deficiency notice sent to him is as important as the 

right to file the petition. If the Commissioner disregards 

the notice' given him by the fiduciary, that would deprive 

the Board of jurisdiction over a proceeding filed by the 

fiduciary.

In Martha M, Eanify, et al., 21 B.T.A. 379, the

Board held that it had no jurisdiction where a deficiency 

notice was mailed to John T. Reed as administrator of an 

estate,’and the petition was filed, signed by three persons 

who were beneficiaries and distributees of the estate and 

by John T. Reed, the latter not signing in his capacity 

as administrator. It follows as a matter of course from 

this case that the Board has no jurisdiction where a notice 

is sent to an estate and the heirs, legatees, beneficiaries, 

and distributees, as such, file the petition.

In Fifth Third Union Trust Co., Trustee, et al.,

20 B.T.A. 88, the Commissioner determined a deficiency in taxes 

upon the income received by a trustee under a will from proper

ty coming into such trustee’s hands under the will. He sent 
the deficiency' notice to the executor of the estate, who was 

a different person from the trustee. The trustee filed a 

petition with the Board, which was dismissed for lack of 
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jurisdiction. A similar situation arose in St. Louis 

Union Trust Co., et al.. Trustees, SI B.T.A. 76. There 

a deficiency notice was sent to the executors of the 

estate of Herbert L. Parker. The testamentary trustees 

filed the petition with the Board, setting forth that 

they were the same persons as the executors, but had been 

discharged as executors and had transferred the assets of 

the estate to themselves as trustees in accordance with 

the terms of the will. The Board held that it had no 

jurisdiction, and dismissed the proceeding. It relied 

upon several Missouri cases, and quoted the -following 

from one of them:

"The fact that the same persons who were 
named as executors were also named as trustees 
did not merge the trusteeship in the executor
ship. They are separate and distinct offices, 
the one might be accepted and the other declined; 
or the duties of one might remain to be perform
ed after the other had been fully executed.”

The Board continued:

”The situation here is that the entity 
against which the taxes in question were asserted, 
and to which the deficiency notice was mailed, no 
longer exists, has not petitioned the Board and 
is not before the Board.”

In the recent case of Antoinette J. Mitchell, 
Administratrix, (not yet reported), the Commissioner sent 

a deficiency notice to an individual as administrator of 

a decedent’s estate, who in fact was not and never had 
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been such administrator. The addressee of the notice had, 

however, been attorney for the estate. He communicated 

with the true administratrix and she filed the petition 

as administratrix. The Board dismissed the proceedings.

It should be stated that the question of juris

diction in the above cases, as well as in those to be 

considered, may go to the very root of the tax liability. 

It may be that, although the taxpayer has a good case on 

the merits, if his petition to the Board is dismissed, it 

is too late to file a claim for refund. On the other 

hand, it may be that unless the Board has jurisdiction, 

the collection and assessment of the taxes is barred by 

the statute of limitations. The latter was the situation 

in the Mitchell case, supra, and by its decision, the Board 

in effect precluded any action by the Commissioner to collect 

the taxes he claimed were due.

Viith respect to corporations the situation is more 

complicated on account of dissolution, mergers, consolidations, 

sale of assets, etc. Obviously if a corporation is totally 

dissolved, it cannot act and therefore cannot file a petition 

with the Board, although the Commissioner has sent it a 

deficiency notice, either before or after dissolution. The 

situation is made more difficult by the fact that the state
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respect to the effect of corporate- dissolution or consoli

dation are held by the Board to be binding. The authority 

for this holding is Hancock v. Louisville Railroad Company, 

145 U.S. 409; Equitable Life Assurance Society v. Brown,

213 U.S. 25; and Oklahoma Natural C-as Co. v. Oklahoma, 273

U.S. 257. In the latter case, the Supreme Court said:

"It is væll settled that at common law 
and in federal jurisdiction a corporation which 
has been dissolved is as if it did not exist, 
and the result of the dissolution cannot be 
distinguished from the death of a natural person 
in its effect (citing authorities). It follows 
therefore that, as the death of the natural 
person abates all pending litigation to which 
such a person is a party, dissolution of a cor
poration at common law, abates all litigation in 
which the corporation is appearing either as 
plaintiff or defendant. To allow actions to 
continue would be to continue the existence of 
the corporation pro hac vice. But corporations 
exist for specific purposes, and only by 
legislative act, so that if the life of the 
corporation is to continue even only for litigat
ing purposes, it is necessary that there shall 
be some statutory authority for the prolongation."

In Bisso Ferry Co., Inc., 8 B.T.A. 1104, the

Commissioner determined a deficiency against the Bisso Ferry 

Company, a Louisiana corporation. The petition was filed by 
the Bisso Ferry Co., Inc. The Board, in dismissing the 

petition, said:
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party or parties against whom.the deficiency 
is asserted, we can not, at the request of 
the petitioner, determine their liability for 
the taxes involved herein, merely because the 
petitioner is apprehensive that the respondent 
may hereafter attempt to collect the tax from 
it in some other tribunal."

In Iberville Wholesale Grocery Co., Ltd., 15 , 

B.T.L. 645, the original petition was filed with the Board in 

the name of Iberville Wholesale Grocery Co., Ltd., as petition

er. Subsequently, an amended petition was filed in the name 

of Iberville Wholesale Grocery Company, Ltd. In each petition 

it vias alleged that the petitioner "was" a Louisiana corpora

tion. It appeared that the same corporation was petitioning 

in each petition, but that i-t had transferred its business 

and assets to the Consolidated Companies, Inc., and that its 

charter had been cancelled and its corporate existence 

dissolved. Under the Louisiana Statutes it appeared that 

although a dissolved corporation is continued as a body 

corporate for certain purposes, including that of prosecuting 

and defending suits, there is no provision for such action 

except by or through liquidators who are appointed by the 

stockholders. There was no evidence as to the authority of 

the persons who signed the petition to act as such liquidators, 

and therefore, the Board dismissed the proceeding. It said:
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"It is not alleged nor proved that the 
petitioner is a presently existing corporation, 
nor that a once existant corporation had been 
dissolved and that the person who filed the 
petition in its name is the duly appointed, 
qualified and acting liquidator, or is other
wise authorized to act for such corporation."

In Louisiana Naval Stores, Inc., 18 B.T.A. 533,

the petition was filed in the name of the corporation and

verified by a person purporting to be its president. It

was not alleged nor proven, however, that he was the

statutory liquidator provided for in the Louisiana statutes, 

and therefore, the corporation being dissolved,, the Board 

dismissed the proceeding.

In Bond, Incorporated, 12 B.T.A. 339, the Commission

er sent a deficiency notice to Bond, Schoell & Co. The peti

tioner filed its petition alleging that Bond, Schoell & Co.

was dissolved, that it, the petitioner, had taken over the 

assets and liabilities of the dissolved corporation, and that 

it was the successor thereof. The following is an extract 

from the Board’s opinion:

"The Act provides that the petition shall 
be filed with the Board by the taxpayer * * * . 
Petitioner claims that it is the real party in 
Interest and, as such entitled to institute the 
proceeding, We have not overlooked the fact that 
petitioner may ultimately have to pay the amount 
of any deficiency due from Bond, Schoell & Co. 
The Commissioner, however, has asserted no liability 
against petitioner and seeks only to charge the tax
payer. under the State law, the taxpayer is 
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administrators. Although the petitioner 
may be liable for this tax, there can be no 
question of the right of the Government to 
assert it against the taxpayer and make 
collection from any assets which the taxpayer 
may have. The assumption of the liability by 
the petitioner can not deprive the Government 
of the right to proceed against the taxpayer 
if it sees fit to do so. This is what has been 
done. The petitioner has no power to do any 
act which would bind the taxpayer or its legal 
administrators and we see no basis on which 
it can be said that the petition filed by 
the petitioner was the act of the taxpayer or 
its legal representative. Certainly the legal 
representatives of the t^payer would not be 
bound by any deci sion which the Board might 
make * * * .”

The same principle was announced in Weis & Lesh

Manufacturing Co.,, 15 B.T.A. 144. It was held that although 

there was an assumption of the taxpayer’s assets and. 

liabilities, the Board had no jurisdiction of a proceeding 

filed by one other than the taxpayer.

In Sanborn Brothers, 14 B.T.A. 1059, the deficiency 

notice vras sent to Sanborn Brothers. The petition was filed 

in the name of Sanborn Brothers, Successors, and it was 

alleged therein that Sanborn Brothers had been a California 

corporation but had forfeited ’its charter for failure to 

pay a license tax. After reviewing the California lav; on 

the subject, the Board concluded that such forfeiture wTas 

not a mere suspension with the possibility of revival, but 
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was a complete destruction of the corporation. The pro

ceeding was dismissed.

The Board decided in S. Hirsch Distilling Co., 

14 B.T.A. 1073, that under the statutes of Missouri, unlike 

the situation in many other States, there is no provision made 

for keeping a corporation alive in order to settle its affairs 

when once it has been dissolved. Therefore, after dissolution, 

there could be no one authorized to act for the corporation, 

and on that basis the case was dismissed for lack of juris
diction.

In another Missouri case, involving a consolidation 

of corporations, the Board held that the consolidating 

corporations are dissolved, and a new corporation comes into 

being, which new corporation is not the same as any one of 

the consolidating corporations. Consequently, the new 

corporation could not file a petition with the Board, based 

upon a deficiency notice sent to one of the consolidating 

corporations. Gideon-Anderson Co., 18 B.T.A. 329. And, like

wise, from the cases previously mentioned, the Board would 

have no jurisdiction of a proceeding filed by one of the 

consolidating corporations, for although the notice was sent 

to it, it was dissolved by the act of consolidation. A recent 

Board decision under the law of Pennsylvania is to the same 

effect. Pittsburgh & V/est Virginia Railway Company, et al., 

22 B.T.A. _____ A consolidation of national banks under the
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provisions of the national Banking Act likewise deprives 

the Board of jurisdiction over a proceeding based upon a 

deficiency notice sent to one of the consolidating banks 

prior to the consolidation. Grange National Bank, 38 B.T.A. 

The contrary is true, however, where a national bank goes 
into voluntary liquidation. Central National Bank, 11 B.T.A. 

1017. In that case the Board held that the bank continued 

to exist as a body corporate for the purpose of suing and 

being sued until its affairs were completely settled.

It has been held by the Board that a New York 

corporation, although dissolved, continued in existence for 

an indefinite time "for the purpose of paying, satisfying, 

and discharging any existing debts or obligations, collecting 

and distributing its assets, and doing all other acts required 

in order to adjust and wind up its business and affairs, and 

may sue and be sued for the purpose of enforcing such debts 

or obligations, until its business and affairs are fully 

adjusted and wound up."

There are many other decisions of the Board which 

are in accord with those above. However, the cases cited 

are deemed sufficient to show that the answer to the question 

of jurisdiction depends upon the statutes of the state of 

incorporation. Moreover, it is clear that liability for the 

tax is not the test of the Board’s jurisdiction.
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It is necessary at this point to discuss the

one qualification to the whole doctrine announced in the

above cases. This qualification is prescribed by section

280 of the Revenue Act of 1926, and it gives the Board

of Tax Appeals jurisdiction over a certain class of

proceedings not instituted by "the taxpayer”.. The section

in question reads as follows:
"(a) The amounts of the following 

liabilities shall, except as hereinafter 
in this section provided, be assessed, 
collected, and paid in the same manner and 
subject to the same provisions and limitations 
as in the case of a deficiency in a tax im
posed by this title * -*

"(1) The liability, at law or in equity, 
of a transferee of property of a taxpayer, in 
respect of the tax imposed upon the taxpayer 
by this title or by any prior income, excess
profits, or war-profits tax Act.

"(s) The liability of a fiduciary under 
section 3467 of the Revised Statutes in respect 
of the payment of any such tax from the estate 
of the taxpayer. Any such liability may be as 
to the amount of tax shown on the return or as 
to any deficiency in tax."

Proceedings instituted by the Commissioner under

the above section are generally referred to as "transferee

proceedings". Under this statute, and by virtue of the

language that "the following liabilities shall * * * be

assessed, collected, and paid in the same manner and subject 
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to the same provisions and limitations as in the case of 
a deficiency”3 the Board has jurisdiction in transferee 

cases. For example, if, after the dissolution of a 

corporation and a liquidation of its assets to its stock

holders, the Commissioner asserts that it owes additional 

taxes, he may commence a proceeding under section 280, and 

the stockholders will be deemed to be the ''taxpayer” for 

purposes of the Board’s jurisdiction.

It is interesting to note that there hes been some 

divergence of judicial opinion with respect to the constitu

tionality of the transferee section. In Owenboro Ditcher 
and Grader Co. v. Lucas, 18 Fed. (2) 798, the plaintiff 

purchased all of the assets of the Simplex Farm Ditcher 
Company, and paid therefor $95,000 par value of its own 

stock. Almost five years after the sale was executed, the 

defendant made a deficiency assessment against the transferor, 

and about three months later he notified the plaintiff that 

he proposed to assess and collect the deficiency against it. 
On this state of facts, the United States District Court 

for the Western District of Kentucky said:

"That section 280 of the Revenue Act of
1926, if enforcect, * * * will result in deny
ing to the plaintiff due process of law within 
the meaning of the Fifth amendment to the
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Constitution of the United States, seems 
too obvious for extended discussion,

In addition to violating the due process clause, 

the court also held that section 280 violated Article III, 

section 1 of the Constitution, as an attempt to vest 

judicial power in the Commissioner of Internal Revenue. 

The court said that "the act of 1226 simply recognizes 

that in given cases this liability, under settled principles 

of law and equity, and sometimes under local rules of 

property, exists, and i.t undertakes to leave to the Commis

sioner to determine in each case if such liability does 

exist, and, if so, to fix the extent thereof and to enforce 

its collection."

The Owenboro case was approved and followed in 

Mid-Continental Petroleum Cornoration v. Alexander, 55 Fed. 
(2) 43 (U.S. D.C. Okla.) On the other hand, the Circuit 

Court of Appeals for the Sixth Circuit, in Routzahn v. 
Tyroler, 36 Fed. (2) 208, held that section 280 of the 

Revenue Act of 1926 was constitutional. The court said 

that there was no room to invoke the due process clause 

where, after the decision of the Commissioner and the Board 

of Tax Appeals, if the case is taken to the latter, the 

transferee has the right to have the entire matter judicially 

reviewed by the Circuit Court of Appeals. In Phillips v.
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Commissioner, 42 Fed. (2) 177, the Circuit Court of Appeals 

for the Second Circuit adopted the reasoning of Routzahn 

v. Tyroler, and held section 280 constitutional.

The first transferee proceeding decided by the

Board of Tax Appeals was the case of Henry Cappellini, 14 

B.T.A. 1269. The majority opinion was vigorous, and it 

might be called ingenious. Three members of the Board 

wrote concurring opinions and there were also three dissent
ing opinions, i'he majority held that it was only by invoking 

the provisions of section 280 that the petitioner, not being 

the ”taxpayer”, could come before the Board, and therefore 

that he could not at the same time attack the validity of 

the statute so invoked. Regardless of the correctness of 

this decision, it has been followed by the Board in 

literally hundreds of transferee cases. Although it has 

never been directly passed upon by a Circuit Court of Appeals, 

in Routzahn v. Tyroler, supra, by way of dictum, the court 

said of it:

”To say that an act may impose an un
constitutional liability and forbid all judi
cial review except in one way, and then that 
one who appeals for review in the way provided 
for him thereby estops himself to deny the 
validity of the imposition, is, to our minds, 
an obvious solecism.”

Aside from the constitutional questions involved 

in a discussion of section 280, there are other important
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Petroleum Co. et al., 16 B.T.A. 253, the Board held that 

it v.ras immaterial that the Commissioner had not assessed 

the tax against the transferor, prior to his determination 

of a deficiency against the transferee. In G. C, Barkley, 

et al., 19 B.T.A. 855, it was held that where the transferees 

received the assets of a corporation, but assumed and paid 

liabilities exceeding the value of the assets, they were 

not liable under section 280. In Grand Rapids National 

Bank, 15 B.T.A. 1166, the Board held that a transferee of 

the assets of a dissolved corporation is liable for taxes 

of the corporation to the extent of the assets he receives, 

and that such liability is not limited to a pro rata, part 

of the whole tax due.
In the' opinion of the writer, section 280 is 

clearly constitutional. A right of review by the Board of 

Tax Appeals, the United States Circuit Court of Appeals, 

and, upon certiorari, the United States Supreme Court 

places the question of due process of law completely at 

rest. Furthermore, the same right of reviev; answers the 

court’s opinion in the Owenboro case that the Commissioner 

is vested with too much authority. The transferee is amply 

protected in his rights, and as a transferee he deserves 

no more of the transferor’s assets than he would be entitled
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to after the payment of debts, including taxes. The author 

disagrees, however, that a transferee’s liability should be 

measured by the amount he receives from the transferor, 

rather than have such liability rest upon a proportionate 

basis. The whole theory of his liability is equitable. It 

is a form of the "trust fund" doctrine. Therefore, his 

liability should be equitably apportioned, and he should not 

be held to account for the delinquency of other transferees, 

or the inability of the government to reach them.

The discussion of the constitutionality, and other 

questions arising therefrom, of section 280 of the Revenue 

Act of 1926 has taken us to some extent away from the question 

of the Board’s jurisdiction, to which we now revert.

5. Having established that the jurisdiction of the 

Board extends only to those cases in which the Commissioner 

has determined a deficiency, and the taxpayer has appealed 

therefrom, with the qualification as to transferees, the 

next question concerns the mailing of the deficiency notice. 

The clause granting jurisdiction to the Board, section 274 (a) 

of the Revenue Act of 1924, provides that "the taxpayer shall 
be notified of such deficiency by registered mail". Vith ’ ' 

respect to registry, it is sufficient simply to state that 

if the notice, although mailed, is not registered, the Board 
has no jurisdiction.



44 -

In Walter G. Morgan, 5 B.T.A. 1035, the Commis

sioner sent a deficiency notice by registered mail to the 

taxpayer at Jacksonville, Tenn. This notice was returned 

undelivered, after which the Commissioner remailed the 

notice, by registry, to the taxpayer at Jackson, Tenn., 

which was his true address. The taxpayer, upon receipt 

of the second notice, filed a petition with the Board, and 

interposed a plea of the statute of limitations. It 

appeared that the first notice was mailed prior to the 
expiration of the statutory period, but that the second 

was mailed after the statute had run. The Board held that 

the first notice was improper and insufficient; that its 

only jurisdiction was based upon the second notice, which 

was mailed too late. The statute of limitations barred 

assessment and collection, and the Board entered judgment 

in favor of the taxpayer. A case, similar to the Morgan 

case, was presented in Utah'Orpheum Co. , 6 B.T.A. 343. 

The statute of limitations had not run against the second 

notice, however, and the Board heard the case on its merits. 

In the course of the opinion the Board said:

"The authorities seem to be clear that 
three elements are necessary to constitute 
mailing: (1) That the matter sought to be
mailed be duly deposited with the postal 
a uthorities; (2; that it bear proper postage;
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and (3) that it he properly addressed 
to the person for whom it is intended."

In W. S. Trefey, 10 B.T.A. 134, the situation

was precisely the same as in Walter 0. Morgan, supra.

The Board held it had jurisdiction based upon the second 

notice, and since the statute of limitations had run, 

entered judgment of no deficiency.

A va.riation of these cases was presented in

Henry M. Day, 12 B.T.A. 161. In that case a registered 

notice was addressed and sent to the taxpayer at his wrong 

address. Subsequently it was delivered by hand to a 

representative of the taxpayer in the office of the 

collector of internal revenue in Hew York City. In dis

missing the case for lack of jurisdiction, the Board said:' 

"There is a vital difference, however,
between a mailing and a manual delivery. The 
one is definitely provided for by the statute 
and is the notice of deficiency which gives 
us jurisdiction. The other is not provided 
for by the statute and it may well be that 
Congress intended, in providing for notice in 
a certain manner, i. e., by registered mail, 
to exclude all other forms as the condition 
precedent to our jurisdiction. This view has 
much weight because of the many difficulties 
of proof which would attend a determination 
of whether we had jurisdiction or not once it 
should be held that the method prescribed by the 
statute is not the exclusive method."

In Henry Wilson, et al., 16 B.T.A. 1280, a

deficiency notice was sent by registered mail to the
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taxpayer at an erroneous address. The notice was returned 

to the Commissioner undelivered. It was then remailed 

without registration, to an incorrect address, but the 

taxpayer in fact received it. Following Henry M. Day, 

supra, the Board held that the method of notice provided 

by the statute is exclusive, and that notice or knowledge 

obtained in some other manner is not sufficient to satisfy 
the requirements, of section 274 (a) as to the Berard’s 

jurisdiction.

4. The final provision of the statute, failure 

to comply with which will deprive the Board of jurisdiction 

is that "within sixty days after such notice is mailed the 

taxpayer may file an appeal with the Board of Tax Appeals 

established by section 900."

In Sam Satovsky, 1 B.T.A. 22, a deficiency notice 

was mailed to the taxpayer on July 2, 1924. The taxpayer 

deposited his petition in the mail chute in the Majestic 

Building in Detroit on August 29, 1924. August 31, the* 

sixtieth day, was Sunday, and the following day was Labor 

Day. The office of the Board in Washington was closed on 

each of those days. The taxpayer's petition was delivered 

to the office of the Board on September 2, 1924 and was 
marked filed on that date. Adopting the following language
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from United States v. Lombardo, ¿28 Fed. 980, the Board 

held that an appeal is not filed with the Board until 

the petition has been delivered to some person authorized 

to receive it at the office of the Board in Washington:

’’The word ’file’ is derived from the 
Latin word ’filum’, and relates to the 
ancient practice of placing papers on a 
thread or wire for safe-keeping and ready 
reference. Filing, it must be observed,, 
is not complete until the document is 
delivered and received. ’Shall file’ means 
to deliver to the office, and not send through 
the United States mails. C-ates v. State, 128 
N.Y. £21, 28 U.K. 373. A paper is filed when 
it is delivered to the proper official and by 
him received and filed. Bouvier, Law Pic- • 
tionary; Hoyt v. Stark, 134 Cal. 178, 66 Pad. 
223, 86 Am. St. Rep., 346; Wescott v. Eccles, 
3 Utah 258, 2 Pac. 525; In re Von Borcke (P.O.) 
94 Fed, 352; Mutual Life Ins. Co. v. Phinney, 
76 Fed. 618, 22 C.C.A. 425. Anything short of 
delivers' would leave the filing a disputable 
fact, and that would not be consistent with 
the spirit of the act.”

The converse of the above case was presented in

United Telephone Company, 1 B.T.A. 450. There the notice 

to the taxpayer was dated.September 20, 1924; but it was 

admittedly mailed in washington by registered mail on 

September 22, 1924. It was received by the taxpayer in 

Ohio on September 23, 1924, and his petition was filed

November 22, 1924. The taxpayer contended that the statute 

should be so construed as to allow him the right of appeal
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within sixty days after receipt by him of the notice.’

In dismissing the case for lack of jurisdiction, the

Board said:
"The period is exactly defined. ’With

in 60 days after such notice is mailed * * .
The time begins after the date of mailing. If . 
the statute had said within one day after 
mailing, it is obvious that the time would 
have excluded the date of mailing - all of the 
date, which means up to midnight - and required 
the filing to take place on the following day. 
The period, therefore, begins at midnight of the 
date of mailing. Since the filing must take 
place within 60 days, it must be before the last 
instant of the sixtieth day expires. If the 
appeal is filed with the Board before midnight 
at the end of the sixtieth day after the notice 
is mailed, it is timely; if not, the right 
granted by the statute is lost and the appeal 
must be dismissed.”

From these decisions it is clear that the sixty 

day period, prescribed by the statute begins to run at 

midnight on the day the notice is mailed, regardless of the 

day the notice is dated; and that the period expires at 

midnight of the sixtieth day, regardless of whether or not 

that day is a Sunday or holiday. Furthermore, it is clear 

that, although the taxpayer may use the mails, through 

which to file his petition, he assumes all of the risks 

incident thereto, and that the filing of his petition 

must come within the very letter of the statute. In 
Chambers v. Lucas, 41 Fed. (2) 299, the Court of Appeals 
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of the District of Columbia affirmed the strict construction

placed upon the statute by the Board. The Court said:

"The proceedings for review of the 
Commissioner’s determination by the Board 
are purely statutory, and must be observed 
to the letter. The court or the Board is 
not permitted to modify the statute or rule 
even for equitable reasons. The provision 
of the statute here under consideration is 
in the nature of a limitation upon the right 
of the taxpayer, to avail himself of the right 
of appeal, and there must be a strict com
pliance with its provisions, if the taxpayer 
desires to take advantage of the right con
ferred. Florsheim Brothers Dry Goods Co. v. 
United States. 880 U.S. 453, 50 S. Ct. 815, 
74 L. Ed. 542; Lucas v. Pilliod Lumber Co. 
(April 14, 1930) 50 S. Ct. 297, 74 L. Ed. 829. 
The action of the Board in ordering a dis
missal is affirmed."

The next subject for consideration is the taxpayer’s

right of appeal from the decision of the Board to the United 

States Circuit Courts of Appeals and the Court of Appeals of 

the District of Columbia. As will hereinafter be shown, 

some controversy has recently arisen concerning the juris

diction of the several appellate courts, and it may be stated 

that the controversy as yet has not been settled by the 

Supreme Court.

Under the Revenue Act of 1924, if the Board’s

decision was adverse to the taxpayer, the only further 

proceedings open to him were to pay the tax, file a claim 
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for refund, and sue in the United States District Court 

or the Court of Claims upon the rejection thereof by the 

Commissioner. This procedure obviously did not serve the 

purposes which Congress intended in creating the Board. 

Viewing the Board as an.administrative tribunal, as dis

tinguished from a court, it still left the taxpayer in a 

situation where he was forced to pay his tax before 

receiving a judicial review. Therefore, in the Revenue 

Act of 1926, Congress provided that the Board’s decision 

might be reviewed, prior to the payment of the tax, by one 

of the Circuit Courts or the Court of Appeals of the District 

of Columbia. Under section 1001 of the Revenue Act of 1926, 

the petition for such review may be filed with the Board, 

either by the Commissioner or the taxpayer, within six 

months after the Board’s decision is rendered. If the 

petition for review is filed by the taxpayer, he must also 

file with the Board a bond in the sum fixed by the Board 

not exceeding double the amount of -the deficiency in respect 

of which the petition for review is filed.

Under section 1002 of the same Act, the Board’s 

decision may be reviewed:
"(a) In the case of an individual, by 

the Circuit Court of Appeals for the circuit 
whereof he is an inhabitant, or if not an 
inhabitant of any circuit, then by the Court 
of Appeals of the District of Columbia.
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(b) In the case of a person (other than 
an individual)} except as provided in sub
division (c), by the Circuit Court of 
Appeals for the circuit in which is located 
the office of the collector to whom such 
person made the return, or in case such 
person made no return, then by the Court of 
Appeals of the District of Columbia.
(c) In the case of a corporation which had 
no principal place of business or principal 
office or agency in the United States, then 
by the Court of Appeals of the District of 
Columbia.
(d) In the case of an agreement between the 
Commissioner and the taxpayer, then by the 
Circuit Court of Appeals for the circuit, or 
the Court of Appeals of the District of Colum
bia, as stipulated in such agreement.”

It was thought until recently that under paragraph 
(d) of the above quoted statute, and in accordance with the 

stipulation of the parties, the decision of the Board might 

be reviewed in any one of the Circuit Courts of Appeals or 

the Court of Appeals of the District of Columbia. In 
Spring Canyon Coal Co. v. Commissioner. 38 Fed. (2) 764, 

the taxpayer corporation had filed its income tax return 

with the collector of Internal revenue for Utah at a 

time when Utah was a part of the eighth circuit. The 

petition for review of the Board’s decision by the Circuit 
Court of Appeals for the eighth circuit was filed with the 

Board about one month prior to the time that six states, 

including Utah, were taKen from the eighth circuit to form 
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the tenth circuit. It appeared that the parties had 
stipulated, in accordance with section 1002 (d) that 

the case be reviewed by the eighth circuit. The court 

held that it had jurisdiction of the appeal by reason 

of the fact that the act creating the tenth circuit did 

not operate so as to remove or trsnsfer any cases thereto, 

of which the eighth circuit already had jurisdiction. 

Counsel contended, however, that regardless of that 

ground for the decision, the parties had stipulated that 

the eighth circuit review the case. The court proceeded, 

by way of dictum, to answer this contention. It said 
that the latitude of choice given by section 1002 (d) 

was not unlimited, but was between the Circuit Court of 
Appeals, within subdivisions (a), (b) or (c), where the 

review would go thereunder, and the Court of Appeals of 

the District of Columbia. It will be noted that under 

this construction of the statute, any decision of the 

Board of Tax Appeals, upon stipulation of the parties, 

may be taken to the Court of Appeals of the District of 
Columbia; but that in cases covered by subdivisions (a), 
(b), and (c), the only choice is between the circuit 

prescribed by those subdivisions and the Court of Appeals 

of the District of Columbia.
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In Massachusetts Fire & Marine Ins. Co. v.
Commissioner, 42 Fed (g) 18% the Circuit Court of Appeals 

for the second circuit followed the above interpretation. 

In that case the taxpayer had filed its return with the 

collector at Boston, which is in the first circuit. The 

decision of the case was that the case could be reviewed, 

upon stipulation of the parties, either in the Circuit 

Court of Appeals for the first circuit or in the Court of 

Appeals of the District of Columbia. It was stated in 

the opinion that although the court’s construction of the 
statute involved an interpolation so that clause 1002 (d) 

read "By the Circuit Court of Appeals for the circuit as 

heretofore defined, such liberty taken with the tea;t of 

the statute was ’altogether consonant with the purpose of 

the section as a whole."

On the same date that the above decision was 

rendered the Second Circuit also dismissed, for the same 

reason, the appeal of the Nash-Breyer Motor Co. Thereafter 

the Motor Company filed leave with the Board of Tax Appeals 

to permit an amendment of the petition for review’ by 

inserting in lieu of the Circuit Court of Appeals of the 

Second Circuit the Circuit Court of Appeals of the Ninth 
Circuit (within which its return had been filed) . The
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Board denied the application to amend on the ground that 

the six months period for review had expired. Upon an 

appeal from such denial to the Circuit Court of Appeals 

of the Ninth Circuit, that court withheld its decision 

until the proposed petition to the Supreme Court by the 

plaintiff to review the decision of the Circuit Court of 
Appeals of the Second Circuit had been acted upon by the 

Supreme Court, which at the present writing has not 
occurred.

There have been no other jurisdictional questions 

raised with respect to the review of the Board’s decisions 

by the Circuit Courts of Appeals and the Court of Appeals 

of the District of Columbia. Under section 100S of the 

Revenue Act of 1926, such courts have the power to affirm, 

modify, or reverse the decision of the Board, with or 

without remanding the case for a rehearing. Under the same 

section the judgment of the appellate courts is final, 

except that it is subject to review by the Supreme Court 

of the United States on writ of certiorari, in the manner 

provided in section 240 of the Judicial Code, as amended.

At the beginning of this article it was stated that 
in the field of administrative law the Board of Tax Appeals 

occupies a unique position. It is now my purpose to discuss 



55

and develop this subject, at least briefly. In so doing 

v/e are hampered to some extent by the lack of judicial 

decisions on the subject, which is undoubtedly due to the 

comparatively short period which the Board has been in 

existence. In the first place, the Board functions precisely 

as a court. Many of its judicial features have heretofore 

been noticed in the provisions of the act creating it. It 

has a judicial seal; it has power to compel the attendance ■ 

of witnesses; it may require the production of books and 

documents. These characteristics, however, are no more than 
Congress has given many other administrative bodies. They 

are the primary and necessary incidents to fact-finding 

tribunals. But the authority of the Board extends far 

beyond the power of finding facts, and 'it is in the exercise 

of that more extensive power that, at least in certain 

respects, it goes beyond the realm of an administrative 

tribunal. Fact finding itself is quasi judicial, but when 

a body is imbued, not only with the power to find facts, but 

also to apply the lav; to those facts, and to render a binding 

judgment thereon, it can not be truthfully said to be other 

than a judicial body. The jurisdiction of ‘the Board is 

concurrent, if the taxpayer elects to pay the taxes, with 

that of the United States District Courts, and its decisions 
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are reviewable by the same appellate courts and in thé 

same manner as are the decisions of the District Courts. 

In many cases which come before the Board, the facts are 

stipulated, and a clear cut question of law is presented 

for decision, and the entry of judgment in accordance 

therewith. Such is not the function of a purely adminis

trative body.

The Board exercises one power, however, which 

takes it outside of any conceivable boundary of adminis

tration. It decides constitutional questions. As hereto

fore noted, in Henry Capellini, 14 B.T.A. 1269, the Board 

avoided decision of the constitutionality of the "transferee11 

section of the Revenue Act of 1926. However, in Independent 

Life Insurance Co. of America, 17 B.T.A. 757, the issue of 
the constitutionality of section 245 (b) of the Revenue Acts 

of 1921 and 1924 was squarely raised, and decided by the 

Board. The section was held unconstitutional as a direct 

tax, upon something other than income, without apportionment. 

Viith respect to the Board’s authority to decide a constitu

tional question, the majority opinion merely said:

"The petitioner contends that this cons
truction of the statute renders it unconstitu
tional, * * * . Respondent insists that the 
statute is not in violation of the Constitution 
and that the Board should on the merits decide 
it to be valid. V.e are therefore confronted
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squarely with the opposing contentions, 
and we see no reason why we should refrain 
from considering them and deciding on this 
ground whether the deficiency determined 
by the Commissioner is lawfully due from 
the petitioner.1'

One member of the Board dissented with an opinion

in part as follows, with two other members concurring:

"The opinion herein holds that ’the 
respondent has correctly construed the 
statute and that the deficiencies determined 
are in accordance therewith.’ When the Board 
reaches such a conclusion I believe it has 
exhausted its powers, except to enter a judg
ment for the respondent. The opinion proceeds, 
however, to discuss the constitutionality of 
the statute and reaches the conclusion that it 
is unconstitutional. This, in my opinion, is ' 
a clear usurpation of a judicial function not 
possessed by this Board."

The above case is now' on appeal, but it is possible

that the appellate court will not decide whether or not the

Board has power to declare an act of Congress unconstitutional, 

since a decision on the merits of the case will completely 

dispose of it. Until some court does declare that the Board 

is without such authority, however, the Independent Life 

Insurance Co. case presents the anomalous situation of 

an agency in the executive branch of the government de

claring invalid a legislative act.

Furthermore, the Board’s administrative status

is somewhat different from that of kindred organizations
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on account of the very fact that Congress has expressly 

provided for a judicial review of its decisions. The 

statutes creating some administrative bodies, or conferring 

discretionary power upon administrative officials, contain 

provisions that the finding of that body or official shall 

be final. In such cases, the administrative decision is 

not subject to review by the courts unless it is arbitrary 

or has no substantial evidence to support it. As a general 

proposition, this same test has been applied by the courts 

to the Board’s findings of fact. The courts presume them 

to be correct and do not overthrow them, unless they appear 

to be supported by no substantial evidence. The result is 

that the courts simply review' the Board’s decisions on 
questions of law, - (1) whether or not the law has been 

correctly interpreted and applied to the facts; (g) whether 

there have been errors committed with respect to the 
admission or exclusion of evidence; and (s) whether there 

is any substantial evidence to support the facts. This 

principle has been recognized and variously expressed by 

the courts. The following is a quotation from Denver Live 
Stock Commission Co. v. Commissioner, 29 Fed (2) 543:

’’The Board of Tax Appeals found that 
it was, and the judgment must be sustained if 
there is any substantial evidence supporting 
that finding, for bhe reason that the grant 
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of exclusive power to the Board finally 
to determine the facts upon which tax 
liability is based limits the review on 
appeal to questions of law."

In Ox Fibre Brush Co. v. Blair, 32 Fed (2) 42, 

the court said:

"The jurisdiction of this court to 
review decisions of the Board of Tax 
Appeals is conferred by the Revenue Act 
of 1926 * * *, which is as follows: ’Upon 
such review, such courts (Circuit Courts 
of Appeals) shall have power to affirm or, 
if the decision is not in accordance with 
law, to modify or to reverse the decision 
of the board * * * as justice may require.’ 
As was said in Bishoff v. Commissioner 
(C.C.A.) 27 F. (2d) 91, 92:

"’This provision is within the trend 
of recent legislation respecting fact find
ing tribunals with special judicial powers 
such as the Federal Trade Commission whose 
"findings of fact, if supported by testimony", 
are made conclusive * * * Curtis Pub. Co. v. 
Federal Trade Commission (C.C.A.) 270 F. 881, 
911/ and is generally regarded, because of the 
power to modify or reverse such of the board’s 
decisions as are"not in accordance with law", 
as conferring upon the designated appellate 
courts jurisdiction to review not questions of 
fact such as complicated accounts and disputed 
values but only matters of law as are raised 
by writ of error on review of- a judgment entered 
on the verdict of a jury.'”

In 0- A. Refling v. Burnet, (C.C.A. 4, March 4, 
1931), the court said:

"This (the Board’s) finding of fact is 
presumptively correct, and even if the evidence 
was before us, it would not be the province of
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this court to determine its weight, but
only to determine whether or not the 
findings were sustained by substantial 
evidence."

In Russell et al v. Commissioner, 45 Fed (2) 100, 

the court used the following language:

"While appeals from decisions of the Board are 
limited to questions of law, such questions are 
presented when findings of the Board are without 
any support whatever or are conclusively shown to 
be wrong."

While the principle announced in the above cases 

covers practically all the decisions of the Board, there is 

at least one exception to be commented upon; and this 

exception arises by reason of the fact that Congress in 

some sections of the Revenue Acts has endowed the Commissioner 

of Internal Revenue with a broad discretionary power. The 
questions which arise therefrom are: (1) whether or not the 

Board has power to review' the Commissioner’s determination; 
and (2) whether or not the courts have power to review; the 

decision of the Commissioner or of the Board. The litigated 

cases have arisen under certain sections of the Revenue Acts 

which provide that "when the Commissioner finds and so 

declares of record" that certain conditions exist with 

respect to a corporation, the income and excess profits 

tax of that corporation shall be computed, not upon its 
own invested capital and net income, but by comparison with 
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the amount of taxes paid by representative corporations 

engaged in the same business as the taxpayer. It is 

further provided that "the ratios between the average 

tax and the average net income of representative corpora

tions shall be determined by the Commissioner in accordance 

with regulations prescribed by him, with the approval of 

the Secretary of the Treasury.”

These sections were originally enacted for the 

purpose of relieving corporations, which in time of prosper

ity, earned a disproportionately large amount of income from 

a too heavy burden of taxation. The relief prescribed, as 

stated above, was that such corporations might pay the same 

ratio of tax to their net incomes as the ratio paid by 

representative concerns engaged in the same business. It 
is generally referred to as "special assessment".

In Osterlien Machine Co., 1 B.T.A. 159, the 

taxpayer appealed to the Board from the Commissioner’s denial 

of a special assessment. The Commissioner contended that 

due to the broad discretion given him by the statute, his 

action, either in denying special assessment or in pre

scribing the representative corporations to be used for a 

computation of the petitioner’s tax, was not reviewable 

by the Board. The Board held to the contrary on the theory 
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that its jurisdiction was broad enough to include the 

redetermination of tax deficiencies arising under any 

section of the Revenue Act. The petitioner then adduced 

evidence from which the Board decided that it was entitled 

to the relief sought. The Commissioner, however, refused 

to submit to the Board data in his possession from which 
it could determine whether or not he was using proper 

comparative corporations. The Board issued a subpoena 

for such information, and upon the refusal of the Commis

sioner to comply therewith, brought an action against him 

in the Supreme Court of the District of Columbia. That 

court held that the Board had power to issue the subpoena 

and to decide the issue. The judgment was affirmed by the 

Court of Appeals of the District of Columbia, and by the 
United States Supreme Court. (Blair v. Qsterlien Co..

275 U.S. 220.)

Subsequently, the Williamsport Wire Rope Co., 

a corporation, brought an action in the Court of Claims, 

alleging that the Commissioner had erroneously denied it 

a special assessment. The Court of Claims held that it 

had no jurisdiction to determine txie issue on the ground 
that the decision of the Commissioner was not judicially 

reviewable. In Williamsport Wire Rope Co. v. United States,
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277 U.S. 551, the Supreme Court affirmed the judgment of

the Court of Claims. It said:

"But we have held that the Court of 
Claims is without jurisdiction where the 
statute creating the claim expressly refers 
it for final determination to an executive 
department (citing cases). And it is equally 
without jurisdiction when from an examination 
of all the terms of a statute it appears that 
Congress intended to vest final authority in 
an administrative agency.”

The Osterlien case, the Supreme Court said, was

one involving the Board of Tax Appeals, which was "created

to perform administrative functions," * * * and was des

cribed in the statute creating it as an .agency "in the

executive branch of the government."

The situation with respect to special assessment
has now been complicated by corporations suing therefor in 

the United States District Courts, or appealing from adverse 

decisions by the Board of Tax Appeals to the Circuit Courts 

of Appeals. At least two District Courts have held that 

in special assessment cases the Commissioner is vested with 

administrative discretion which is not subject to judicial 

control on the mere allegation of error or illegality.
Clifton Iron & Steel Co. v. Heiner, 30 Fed. (2) 542; and Brown*s 

Shamrock Linens, Ltd., 41 Fed. (2) 862. The latter case was 

affirmed by the Circuit Court of Appeals for the Second
Circuit (March 14, 1931). In Cramer & King Co. v.
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Commissioner, 41 Fed. (2) 24, the Circuit Court of Appeals 

for the Third Circuit held that it had no jurisdiction to 

review a decision of the Board on special assessment; but 

the contrary conclusion was reached by the Circuit Court 
of Appeals for the Seventh Circuit in Ryan Car Co. v. 
Commissioner, 44 Fed. (2) 26.

On principle it would seem that the decision of 

the Supreme Court in the Williamsport Wire Rone Co. case 

applied with equal force to the Circuit Courts of Appeals. 

The subject matter of special assessment controversies 

is such that it may only be performed by an official or 

a body having wide knowledge and experience with the 

problems concerned. It is believed that certiorari is 

pending in some of the above cases at present, so that a 

decision by the Supreme Court will soon be forthcoming.

The judicial review of decisions of the Board of 

Tax Appeals, therefore,, may be summarized as follows: its 

findings of fact and conclusions of law are final, unless, 

in the case of the former, there is no substantial support

ing evidence, and, in the case of the latter, there has 

been committed an error of law. This rule applies in all 

cases except those arising under sections of the Revenue 
Acts vesting in the Commissioner of Internal Revenue 
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administrative discretion. In such cases the Board has 

power to review his determination; but the courts, 

although this is not entirely settled, have no such power, 

nor have they power to review decisions of the Board in 

such cases.

Before concluding it may be of interest to give 

a brief summary of the Board’s activities and record since 

it was created. During the first six years of its 

existence, approximately fifty thousand petitions were 
filed with the Board, involving deficiencies of §1,106,700, 

891.30. In about ninety-seven per cent of the cases the 
Board’s decisions have remained final. Of the cases 

appealed to the Circuit Court of Appeals or the Court of 

Appeals of the District of Columbia, approximately two- 

thirds have been affirmed, and one-third modified or 

reversed. Up to January 1, 1931 approximately fifty

seven Board cases had reached the Supreme Court and had 

been acted upon by that court either by denial of certio

rari or by decision. Of the total number of such cases the 

Board’s decision was reversed in only four, and in two of 

those the Supreme Court denied certiorari, where the 

Circuit Court had reversed the opinion of the Board. In 

about fifteen of the remaining fifty-three cases, the
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Supreme Court reversed the Circuit Court or the Court 

of Appeals of the District of Columbia, which had reversed 

the Board.

There are now pending before the Board 93S cases 

involving the taxability of income received by Osage Indians 

as their distributive shares of bonuses and royalties from 

mineral leases upon lands bought by the United States from 

the Cherokee Tribe, to be held in trust by the United States 

for the Osage Tribe. The test case, which will dispose 

of the Board’s cases, is now pending before the Supreme 

Court.

Another very important class of Board cases is 

that involving the "recapture'5 clause of the transportation 

Act of 1920, and its effect upon the income of the railroad 

companies of the United States.

In addition, there are certain individual cases 

now awaiting decision by the Board which are important on 
account of the amounts involved. The E. VJ. Simms case 
involves about $5,000,000; the Dodge estate cases about 
$12,000,000; and in the case of the Texas-Pennsylvania Oil 

Co., the Commissioner has asserted a deficiency of $44,000,000.

Despite the fact that the year 1924 was the last 

excess-profits tax year, and therefore, that the number of
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petitions filed with the Board might have been expected 

to decrease in the succeeding years, the trend has been the 

other way. There has been a constant increase annually. In 

April, 19E1, the Board complied with a request of the 

Commissioner to suspend Bule 14, requiring him to file his 

answer within sixty days after the petition is filed, and 

to allow him a period of six monthswithin which to do so.

Thus, the United States Board of Tax Appeals has 

become, in a relatively short period, the most significant 

organization in the field of federal taxation.,
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