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THESIS

THE rO-.vER OF CONGRESS TO REGULATE
THE OWNERSHIP OF STOCK BY HOLDING COHPA1TIES

IN KAILROADS.

I. INTRODUCTORY

1. Among the host of major problems that confront the 

Interstate Commerce Commission in its regulation of the 

railroads of the United States, none is of greater importance 

than the question of devising appropriate means of regulating 

the activities of holding companies in the railroad field. 

Although the regulation of the railway carriers of the country 

by Congress has attained a high degree of perfection, it is 

becoming apparent to those charged with the responsibility of 

administering the provisions of the Act that unless immediate 

steps are taken to curb the growing activities of this cor

porate device, the effectiveness of their control will be ma

terially impaired.

A recent happening in one of our larger cities should 

serve to focus the attention of the reader on the problem 

which we are now discussing. As indicative of how the actual 

control of the policies of a carrier may be transferred from 

the actual operating company to a non-operating or holding 

company, consider what happened at the recent meeting of the 

stockholders of the boston & Laine Railroad at Boston. The 

activities of this operating carrier fall under the regula

tory powers of the interstate Commerce Commission. However, 

of the 797,838 votes cast at the meeting, the majority, or



-z

464,1579, represented stock held by the rennroad Company and. 

the Boston Hailroad ^oiling Company, both of which are hold

ing companies outside the scope of the Commission's powers. 

The remaining 3b3,459 votes represented the stock of the op

erating company independently held, nt this meeting directors 

were elected to manage the affairs of the company for the com

ing year, and the staid "Boston Transcript" mournfully an

nounced, "B. & Passes under Control Of Outside." The sit

uation herein described is typical of what is taking place 

in many parts of the country and serves to illustrate how 

powerful interests not amenable to Federal supervision may 

actually dominate the future policies of our railroads.

Shall Congress be denied the right to exercise its control

ling influence over these non-operating holding companies 

who thus occupy so dominant place in the railroad worldr Or 

to put the question more precisely—has Congress, in regulat

ing commerce among the several states, the power to enact 

legislation directed toward the supervision and regulation 

of the ownership of stock by holding companies in railroads?

11. THE nACKGROUZD OF lhE rROBHEH

1. The nature of holding companies. - be live in an 

era of holding companies. Bo other device existent in the 

entire field of corporate endeavor has evoked wider contro

versy or caused deeper concern among economists, lawyers, 

and men interested with respect to the future effective reg

ulation of public utility enterprises than the holding company. 



It may be asked with propriety—7,’hat is a holding company 

and what evil influence does it exert with respect to the 

utilities?

lit the outset it nay be stated that many of the con

siderations involved in a discussion of this nature are of 

necessity economic rather than legal and the author does not 

intend to enter upon a critical analysis of the economics 

inherent in this corporate device. Tet a brief description 

of holding companies, of their nature and growth, will serve 

to provide a background of the problem under consideration.

.'e can not treat with the problem as we would with a strict 

common law doctrine such as the rule in Shelley’s case. It 

is much broader than that, it is rather a problem of the re

adjustment of the economic and social structure of the rail

road world with the aid of legal tools. Some knowledge, 

therefore, of the economic and social facts which underlie 

this problem, is as essential as a knowledge of the law it

self.

‘zoing back-, therefore, to the original question as to 

the nature of a holding company, it may be said that it is 

a corporation organized under the laws of a state ’which per

mit it to acquire the securities of other corporations. This 

definition, although meager, will suffice to serve for the 

purposes of discussion. The holding company, as a general 

rule, acquires at least a majority of the stock of the local 

gas, electric or railroad companies; but many of the railroad
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oompanies hold, only a minority ownership of the stocks of 

their operating companies, be shall later consider whether 

an acquisition of less than a majority constitutes ’’control”. 

Against the stock acquired from the operating companies, it 

issues its own stocks, common er preferred, ana bonds usually 

of tl;e debenture or collateral trust types, is very often 

the case, the entire common stock of the holding company is 

owned ¿y the operaring company and the affairs of both are 

directed by a common group of officers, m this manner a 

dominant group acquires control of the equities of the oper

ating companies and directs the affairs of the so-called 

"independent carriers."

2. rhe, growth of holding companies. - The idea of hold

ing companies is not novel. As far back as 1890, and even 

beyond that time, we find that enterprising men, appreciating 

the benefits to be derived from the type of organization here 

discussed, were laying the foundations of what are now recog

nized as our largest holding companies. The united Gas Im

provement Company was the first .elding company which attained 

a large measure of success. It gradually acquired control and 

ownership of gas and electric plants in various sections of 

the ,nited States, and then seeking new worlds to conquer, it 

extended its activities and added ice-cold storage, refrigera

tion and steam heating corporations, bus companies, electric 

railways and amusement parks. The phenomenal success achieved 

by this picheer company was the signal for -he entry into this
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field by numerous other holding companies. The transition 

of the small individual local public utility enterprises into 

the larger sphere of holding company control progressed quite 

rapidly so that by June, 1929, more than 85 per cent of the 

total power produced in the united States vias controlled by 
17 large holding companies.1

1. DewingvCorporate Finance, Revised Edition, pages 271-272. 
See also 0-C Herrill, Executive Secretary of Federal Power 
Commission, Address delivered at Tale University, march 20, 
1929.

2. Act of July 2, 1890, 26 Stat., 209; 193 U.S. 197
3. See Splawn Report, R. Ho. 2789, parts I, 11, and III.

in 1903 the Supreme Court of the United States checked 

the enthusiastic efforts of uessrs. Hill and .'organ in their 

attempt to restrain competition between the northern Pacific 

Railway Company and the Great northern Railway through the 

medium of what may be considered the first great railroad 

holding company—the Northern Securities Company. It was 

there held that the control thus acquired was a violation of 

the Sherman Anti-trust Act of 1890, prohibiting contracts, com 

binations or conspiracies in restraint of trade or commerce
2 among the states. However, within the area permitted by the 

law the holding companies increased in number and stature so 

that in the railroad field today we find the device a common 

one for controlling the management of the railroads.® The 

most famous among the larger of the present railway holding 

companies are the Allegheny Corporation controlled by the 

Van Sweringen frothers, and the Pennroad Corporation, con

trolled by the Atterbury interests.
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E. Their advantages and disadvantages. - It is quite gen

erally agreed, among the leaders in public utility affairs that 

the holding company has many distinct advantages not possessed 

by some of the other i^pes of business organizations, uriefly, 

they are the coordinated and symetrical form of control in the 

administrative organization, under this head may be considered 

the high, degree of technical skill which is well-trained, mo

bile and can be furnished the separate units at relative low 

cost. Moreover, it is suggested that large economies can be 

effected by means of largascale purchasing at central points 

and thus enable the units to obtain materials and supplies of 

uniform pattern at comparatively low costs.

The second advantage claimed for this type of organiza

tion is that it provides for 8. more effective financial poli

cy. As a matter of fact railway officials arei accustomed to 

designate the holding companies with which they are connected 

as “investment companies". The holding company, as already 

stated, will take over the securities of the operating com

pany thereby enabling it to function without loss of efficien

cy. The holding company in turn, through its large banking 

connections, can readily dispose of its securities issued 

against the underlying securities in its treasury. As each 

of the operating units occupies a coordinate position in this 

system of controlled companies,it is claimed the financial 

affairs of each can be more easily kept on an equilibrium, 

than if each were isolated. In other words, the stronger units
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can be made to aid in bolstering up the position of the 

'.'.eaker ones.

Whatever the advantages, the danger lies in abuse of 

power by those in control for their own private ends, ¿'j 

reason of these flagrant abuses, the device has come in for 

severe condemnation. A. noted economist once said:

There are wheels within wheels, holding cor
porations for the original holding corporations, 
and thus not only further concealment but easy 
possibility of manipulation by a small knot of 
insiders. These same results are in the main dis
advantages from the public point of view; they 
bring obscurity, mendacity, stock jobbing, and 
danger of corruption.!

There are special evils peculiar to the railroad situ

ation as is indicated by the testimony of Joseph 3. Eastman, 

Chairman of the legislative Committee of the Interstate Com

merce Commission, who, in April, 19S0, enumerated certain 

evils for investigation by the Committee on Interstate and 

Foreign commerce of the louse of Representatives. The Com

missioner, .j. Eastman, testified that he believed that the 

jurisdiction of the commission over the issue of securities 

under lection 20a of the interstate Commerce Act had been 

evaded in some cases by the use of holding companies. He 

further submitted for investigation the possibility of con

trol by holding companies of non-carrier companies as well 

as carrier companies and the resultant use of the common con 

trol to the detriment of the public. A third evil which he

1. xaussig, principles of Economics, Vol. 2, lecond Revised 
edition, 1918.
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Experience has demonstrated that capital charges have 

been unnecessarily enhanced, under the direction of the out

side holding company resulting, of course, in an excessive 

rate base, .moreover, various kinds of contracts entered 

into between the operating company and the parent company, 

for various types of services and commodities to be furnished 

by the holding company, often serve as vehicles for widespread 

fraud and corruption.1 ’Chen it is remembered that the pay

ments made by the operating company are reflected in the op

erating expense account in arriving at net income, the neces

sity of some measure of control by the stateorer these foreign 

holding companies becomes evident in order that the state of

ficials may properly estimate what constitutes "a fair return 

upon the reasonable value of the property which is being used 

for the public1 2 3" as required by law.

1. Flynn, Graft in business, 1931, pages 178-180.
2. Southwestern Bell Telephone Co. v. Public Service Com

mission, 262 J.S. 278.
3. Public Utilities Commissloji v. Attleboro Steam and

Electric Co., 273 U.S. 83, 86.

The state commissions have found themselves in a quandary 

when attempting to exercise their powers because of the in

tricate intercorporate relationship that exists between the 

parent company and the subsidiaries, for these utilities deal 

in commodities that cross state lines and it has been decided 

that the transmission of these commodities, gas and electric
3 ■power, constitutes a transaction in interstate commerce. Any 

action of the state resulting in an undue burden being im- * 

posed upon this interstate service would be declared a viola

tion of the constitutional limits placed upon the powers of 
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the individual states, an! this is true even if Congress has 

not acted with respect to the subject, since the "commerce 

clause of the Constitution, of its own force, restrains the 

state from imposing direct burdens upon interstate commerce.

However, the Supreme Court, appreciating the difficul

ties encountered by the state commissions in the proper exer

cise of their powers over the local public utilities because 

of the interrelation of the activities of the holding compan

ies and their subsidiaries, has contributed a measure of re

lief. In the first case, that of Smith v. Illinois Bell Tel.
2

Co. , the Court declared that the cost of service to a hold

ing company in control of the utility must be considered in de 

termining the validity of the deduction from gross income. 

Previous to that decision it was the general practice to give 

effect to the book cost in the absence of fraud or manifest 

abuse. A more far-reaching decision was that rendered by the 

Supreme Court in Western Distributing Co. v. Public Service
3

Commission of nansas, where it was held in substance that the 

local company in asking the state commission for increased 

rates to charge its consumers must justify the reasonableness 

of the cost of gas delivered to it at the. city gate by the 

parent carrier company. Thus we see that differences make a 

difference, and that the states may be able to accomplish by 

indirection what they could not do directly.

1. State of Missouri ex rel Barrett v. Kansas natural Gas Co.
265 U.S., 298, 307. Cf. Pennsylvania Gas Co. v. Public 
Service Commission, 252 U.S., 23.

2. 282 U.S. 133. Cf. Harvard law Review, February, 1932, 
note p. 729.

3. 52 Supreme Court Reporter 404.
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The logic of the economic facts compelled, the Court to adopt 

a realistic attitude so as to enable the state to effectively 

regulate its local utilities. The decision presents an in

stance where the Supreme Court would not allow any precon

ceived juristic concept of constitutional law, in this case, 

the supremacy of the Federal government in the field of in

terstate commerce, to stand in the way of arriving at a just 

and practicable solution of the problem of state regulation 

over its local utilities.

5. Inability of state legislation to cope with problem.- 

When we come to the question of regulation by the states of 

railway holding companies, we are confronted by considerations 

of a somewhat different character than those just enumerated. 

In the case of the states, the controversy generally relates 

to the power of the states to regulate the rates charged by 

the local companies to the consumers, and as incidental there

to, to exercise a degree of power over the parent company. 

Obviously, the remedy in each ease will vary according to 

the circumstances and policies prevailing in the various 
localities?' Our problem is one of enabling Congress to ef

fectively regulate in the national field of interstate com

merce. Although Congress in the past, under its commerce 

powers, has passed legislation in aid of state regulation, 

the states can afford little assistance in the national field.

1. See Lilienthal, D. E., Regulation of Public Utility Hold
ing Companies; 29 Columbia l>aw Review, 404.

2. See Webb-iienyon Act of ¿Larch 1, 1913; Clark Distillery Co. 
v. 'Western Maryland Ry. Co. . 242 U.S. 31T.
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The subject matter requires uniformly of treatment, and. 

where uniformity of regulation is desired., it is to the Fed

eral government and not to the states that we must turn?’ ^y 

purpose in discussing some of the difficulties of state con

trol over foreign holding companies was to place in juxta

position the conflicting forces at work in our dual system 

of government. In one case we ask, to what extent may a 

state go with relation to interstate commerce when regulat

ing matters within its appropriate field? In the other, how 

far may Congress go in respect of matters of a seemingly in

trastate character in regulating concerning subjects conced- 

edly within its exclusive domain?

III. THE IIRZEDIATE ÎR03IE.I CONFRONTING
THE INTERSTATE CO. FIERCE CO1HIISSIOIÎ.

1. The origin of the controversy. - The present agita

tion for some sort of legislation tending to a proper control 

of the holding company in the railroad field had its genesis 

in the growing concern of the commission for the success of 

the proposed plan for consolidating the railway properties 

of the country into a limited number of systems as required 

hy law. The fears of the Commission that the elaborate plans 

for consolidation might be thwarted by the activities of hold 

ing companies was expressed in the annual report made to Con-
2

gress in 1929. It declared that:

1. Minnesota Rate Cases, 230 U.S. 352,399-400
2. 1929 Annual Report of the interstate Commerce Commission, 

pages 79-83.
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The subjection of the unification of carriers 
by railroad, to the orderly processes of a carefully 
planned, scheme of public regulation, which section 
5 was designed to accomplish, is very likely to be 
partially or even wholly defeated., subject to the 
possibility that the Clayton Anti-trust Act may in 
some measure, after protracted litigation, enable 
control over the situation to be maintained.

This declaration enunciated by a body charged with the re

sponsibility of carrying out the mandate of Congress ultimate

ly resulted in an investigation of the situation by the Com

mittee on interstate and Foreign commerce pursuant to House 

Resolution 114. The results of this investigation culminated 
in the so-called Splawn Report? On the basis of the data 

gathered in the course of this investigation, the committee 

is reported to have agreed with the attitude adopted by the 

Interstate Commerce Commission, and legislation directed 

toward the end of bringing the holding companies within the 

purview of the Act is now under consideration.

2. The consolidation of the railroads. - Since consoli

dation plays such an important part in our story, let us re

trace our steps back to the year 1920, and to a period beyond 

in order to charge our mind with some of the outstanding fac

tors which then troubled the railroad world.

a.-  Situation prior to 1920. - Rrior to the year 1920, 

it will be recalled that the chief abuses connected with the 

railroads with which Congress was concerned were unreasonable 

rates and unfair discrimination. The tremenduous growth of 

the railroads with the resultant manifold abuses in railway

1. H. R. Ho. 2789
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management and. service in the period, following the close of 

the Civil Jar gave rise to what is popularly called, the 

"G-ranger -Movement". The grain-growing farmers of the west, 

resentful of the monopolistic practices of the railroad, barons, 

resorted, to legislation in the states to obtain relief. The 

turning point occurred, in 1877, when the Supreme Court in the 

case of Hunn v. Illinois decided, that a state statute regulat

ing the rates for the storage of grain in elevators within the 
state was within the legitimate powers of the state?" Atten

tion was then directed to methods of curbing the flagrant 

abuses of excessive and discriminatory rates in the shipment 

of goods by railroads. As far back as 1855 England had passed 

legislation for the purpose of regulating its carriers. An 

attempt was made in 1886 by the legislature of the State of 

Illinois to fix the rates for the carriage of all goods on 

points within the state, even though many of the commodities 

were destined for points outside. However, the Supreme Court 

in Wabash, St, louis & Pacific Ry. Co. v. Illinois, held that 

such action was an undue interference with interstate commerce, 

a subject exclusively within the powers of Congress to regu-
o

late. The people, confronted with the realization that the 

states would be powerless to remedy the existing evils ap

pealed to Congress. Thus in 1887 was enacted the Interstate 

Commerce Act providing for the regulation of railroads by 

Congress and establishing the Interstate Commerce Commission.

1. v. Illinois, 94 U.S. 113
2. Wabash, St. louis & Pacific Ry. Co. v. Illinois, 118 U.S.557.
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The primary legislation enacted, by Congress was aimed., 

as vie have stated., at the abuses of unreasonable rates and. 

unfair discrimination. By a series of amendatory acts, es

pecially the Elkins Act of 1903, the Hepburn Act of 1906, 

and the uann-Elkins Act of 1910, teeth were put into the 

original railroad legislation which was weak in many respects 

so that at the present time it may be safely asserted that 

most of the evils that once existed have been successfully 

checked. During all this time under the laissez-faire pol

icy of our people, competition was the watchword of the hour, 

ho effort was left unturned to foster the competitive idea.

b.- The Transportation Act of 1920, - purpose and scope. 

In 1920, after the wartime administration had finished its 

task and the roads had been returned to their owners, the 

psychology of the legislators underwent a change with re

spect to railroad legislation. The war had demonstrated the 

value of cooperation and consolidation of enterprise. The 

Transportation Act of 1920 struck a new chord in railroad 

regulation, as stated by Taft, C. J., in Railroad Commis

sion of 7/isconsin v. Chicago , B, & Q. R. Co. :

Transportation Act, 1920, introduced into
the Federal legislation a new railroad policy.

What Congress attempted to do in this new legislation 

was to build up a national system of transportation which 

would adequately and economically serve all sections of the 

country. The Commission was directed to establish rates 

which would enable the carriers as a whole, or as a whole 
K 257 U.S. 563, 585. ~
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in certain rate groups or territories, fixed, by the Commis

sion, to receive a fair net operating return upon the aggre-
1 gate value of the property hell for use in transportation. 

Realizing that merely increasing the rates alone would not 

attain the primary object sought since heavy increases might 

have the effect of driving the traffic from the weaker roads 

sought to be benefited to the stronger roads having lower " 

rates, and since all the roads were necessary in the network 

of a uniform Rational system, the recapture clause, so-called,
2 

was made a part of the legislation.

Under the provisions of this section any carrier receiv

ing for any year a net railway operating income in excess of 

a fair return of the value of the railway property held for 

and used by it in the service of transportation (which value 

was 6 per cent), shall hold such excess as trustee for the 

United States, one-half of which, it was provided, should be 

placed in the reserve fund maintained by the carrier and the 

other half to be paid to the Commission. The intention of 

Congress as shown in this section was to fortify the weaker 

roads so essential to a national scheme of transportation by 

means of the funds so recaptured. In the Dayton-Goose Creek 
g

Ry» Co» v. united States, the Court, in a unanimous opinion 

declared that:

By the recapture clauses Congress is enabled to 
maintain uniform rates for all shippers and yet 

1. I. 0. A., Sootion 15a, paragraph 2.
2. i. C. A., Section 15a, paragraph 6.
3. 263 u.S. 456-480.
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keep the net returns of railways, whether strong 
or weak, to the varying percentages which are fair 
respectively for them. The recapture clauses are 
thus the key provision of the whole plan.

In this connection, it is interesting to observe that 

a proposal is now before Congress to repeal retroactively 

the recapture provisions, the objection appearing to be that 

they have not worked, out well in practice.It is manifest 

that certain features of the recapture provisions of the 

Transportation Act militated, against its successful operation 

in practice and. thus defeated the primary purpose of the leg

islation which was to aid and bolster up the credit of the 

weaker carriers. Failure to provide for immediate payment 

of the amounts estimated to be due, under protest if necessary 

as in our tax statutes, tended to encourage delay and promote 

litigation with the result that little money was collected. 

Another serious defect consisted in the inelasticity of the 

provisions governing the loaning of money to needy carriers. 

Then, too, the failure to spread the recapture period over 

an average number, of years for the purpose of estimating the 

recapture manifestly worked an injustice to carriers in 

many cases. Whatever may be the shortcomings of the legis

lation, it now appears that the "key” of the plan is in dan

ger of being discarded. In all probability the recapture 

clause was not intended to be a permanent part of our rail

road legislation but looked forward to the time when under 

consolidation the "weak-road” problem would be no longer 

troublesome. Until such time arrives, however, the problem 

will remain to haunt us.______ ____________ __________
H See Rayburn Sill, amend Section 15a of I.G.A.,and for 

other purposes.

practice.It
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uther salient features of the Transportation Act pro

vided for the supervision by the Commission of issue of se

curities, car supply and distribution, joint use of terminals, 

construction of new lines, abandonment of old lines, proper 

division of joint rates, fixing of adequate rates for inter

state commerce, and, in case of discrimination, for intrastate 

commerce as well, and, finally, provisions for consolidation 

of the railroads of the country into a limited number of sys

tems.

c.— The consolidation provisions of the Act. - Coming 

now to a consideration of the consolidation provisions as 

contained in the Interstate Commerce Act, as amended by the 
Transportation Act of 1920j1 it is provided that:

1. I. C. A., Section 5, paragraphs 2-8.

The Commission shall as soon as practicable 
prepare and adopt a plan for the consolidation of 
the railway properties of the continental united 
States into a limited number of systems.

It is to be noted that in the preparation of this plan ”com

petition shall be preserved as fully as possible and wherever 

practicable the existing routes and channels of trade and com

merce shall be maintained.” Under paragraph 6 of this sec

tion, carriers were permitted to consolidate their properties 

into one corporation for the ownership, management, and opera

tion of the properties theretofore in separate ownership, man

agement and operation, under two conditions, (a) the proposed 

consolidation must be in harmony with and in furtherance of 

the consolidation plan adopted by the commission, and (b) 
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the par value of the securities of the consolidated, company 

shall not exceed, the value of its properties as determined, 

under section 19a of the Act. lending the completion of the 

final consolidation plan, unification of the railroads was 

authorized by paragraph 2 of section 5 which permitted any 

carrier or carriers engaged in the transportation of passen

gers of property subject to the Act to acquire to the extent 

indicated by the Commission, the control of any other such 

carrier or carriers either by lease or by purchase of stock 

or in any other manner not involving the consolidation of such 

carriers into a single system for ownership and operation, 

provided the Commission deemed such control to be in the pub

lic interest.

By virtue of paragraph 8 carriers complying with the 

above provisions were relieved from the operation of the 

Anti-trust laws.

d.-  Progress of consolidations. - Acting under the 

authority conferred upon it by the foregoing provisions, the 

Commission on August 3, 1921 issued a tentative plan for 

consolidation of the railroads, adopting in substance the 

proposals suggested by Professor William 2. Ripley of Har
vard, who had given a great deal of study to the project?" 

In the following year, extensive hearings were held with 

respect to certain systems in the plan but little progress 

was made at that time. The proposed plan was the subject 

of bitter attack by the railroad interests and for.a long

1. Consolidation of Railroads, 63 ±»0.0. 455.
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period the success of the carefully wrought rÆan seemed 

in doubt. She late Senator 3u..mins '..ho ’.'¡as intensely in

terested. in this legislation, anticipating, no doubt, the 

grave difficulties that viould be encountered under a scheme 

of voluntary consolidation, ardently advocated legislation 

requiring compulsory consolidation. Sngland, v?hen confronted 

with a like problem, resorted to compulsory methods and by 

the year 1923 the English railroads were amalgamated in a 

few large systems, rhe idea of compulsory consolidation, 

however, appears to have died with Senator Cummins. Be

ginning in 1927, the Commission again assailed the task and 

after a great deal of intensive labor, in 1929 finally 

adopted a plan for consolidation as required by section 5
1

of the -r.ct.

e. - onifications under section 5, paragraph 2 of the 

xxCt. - In the meantime representatives of some of the larger 

systems of the country, especially those in the east, who 

had in the past maintained a hostile attitude toward the 

new legislation, gradually began to sense the advantages in

herent in the scheme, and from 1927 down to date they have 

waged a vigourous campaign of acquisition for choice terri

tories. An interesting account of the modus operandi pur

sued by these generals of the railroad industry in their 

conquest for strategic railway properties is contained in 

the recent decision of the Commission in Interstate Commerce
2

v. Pennsylvania Railroad Company et al.

1. 159 l.C.C. 522.
2. 169 l.C.C. 618.
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b'hen the proposals Tor voluntary consolidation were 

under consideration, it was fully realized that it would re

quire some time to effect a complete plan satisfactory to 

the railroads and to the public, xn order, therefore, to 

smooth the path leading to the ultimate goal, the unifica

tion provisions mentioned above were made a part of the iict. 

Jy means of this method many of the carriers have strengthened 

their respective systems and are constantly doing so. under 

this procedure there is no statutory requirement of conform
ity to the consolidation plan of the Commission,1 and it is 

unnecessary that the properties involved should have been 

valued under section 19a as in the case of outright consoli-

1. hickel Plate Unification, 105 l.C.C. 425, 436.
2. ..issouri-xvansas-Sexas Reorganization, 76 1.0.0. 84, 104.
3. Snyder v. new York, C. e St. n. R. Co., 278 U.S. 578.
4. Chicago eunction Case, 264 U.S. 258, 263.

2 
dation. it would seem that the provisions of this paragraph 

are not merely enabling or permissive as appears to be true
S A

of paragraphs 4-6, but are prohibitory. I21 other words, 

unifications effected by carriers in any other mode than that 

indicated in paragraph 2 would be unlawful and subject the of

fending parties to the risks of the Anti-trust provisions.

however, it soon became apparent to the Commission that 

many of the dominant railroad interests were accomplishing 

indirectly what they could not do directly and in accordance 

with law. It was observed that many of the properties which 

under the ordinary procedure might be allocated to a particu

lar system were being absorbed in another way through the 1 2 3 4
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□edium of the holding company. in this manner the supervi

sory powers vested in the J^.mnissicn were rendered impotent, 

fhe Commission recognized the evil when it published its con

solidation L-lan in 1119, for on pa/e 52C it is stated:

fhe continuation of acquisition of inter- 
systera interests directly or Indirectly through 
holding companies, stock ownership, or otherwise, 
will be inconsistent with the independence neces
sary to true competitionA

-he Commission then realized that the success of a well-balanced 

and lasting consolidation for the future, formulated in the 

best interests of all concerned, was being jeopardized by the 

control exercised by this invisible government, and therefore, 

appealed to congress for aid.

f.-  Present power of the Ooamiission to control ao. mi si - 

tions by holding companies. - It may well be inquired as to 

whether or not the Commission now has the power to prevent 

the acquisition of these strategic properties by means of 

lease or stock purchase by holding companies, fhis proposi

tion was before the Commission in the case of Stock of Ben-
2ver 1 Rio ,-rande 'Jestern Railroad Gomnany, where it was de

cided that under the present wording of paragraph 2 it had 

no jurisdiction over unifications effected by a holding com

pany by means of the acquisition of stock of two or more car

riers. Commissioner mastman dissented on the ground that 

the words "in any other manner" were broad enough to include 

holding companies within the scope of the provisions, ’..‘here 

it is shown, however, that the holding company is a subsidiary 

1. lox x •-j • O' • 3c2 , L—
2. 71 I.C.p._lQ2iil ip§-»; Cf. lease of Port ^rthur and Bock Com-



of a carrier, which has joined, in the application for acqui

sition, the Commission takes the view that it has jurisdic

tion on the theory that the actual control is being acquired.
1by a carrier subject to the Act.

it would appear that the position taken by the Commission 

relative to the question of jurisdiction over holding companies 

under the present state of the law is sound. Scanning the ap-
2plioable words of the statute we find they apply to "any car

rier or carriers engaged in the transportation of passengers 

or property subject to this act”, and further "the acquisition, 

to the extent indicated by the Commission, by one of such car

riers of the control of any other such carrier or carriers". 

'¡There the words of a statute are plain and unambiguous no 

resort is needed to rules of construction or interpretation 

as in the case of doubtful meaning. It is submitted that to 

construe the above words as applied to holding companies would 

be straining the words beyond reason. A review of the decisions 

rendered since the enactment of the Interstate Commerce Act re

veals that the term "carriers" has come to have a well-defined 

meaning, and in the light of those decisions, it is doubtful 

that the words used in this section would apply to holding 

companies.

1. Control of Gulf & Ship Island Railroad Company, 99 I.C.C. 169
2. I. C. A. Section 5, paragraph 2.
3. Caminetti v. united States, 242 U.S. 470; and

United States v. Missouri Pacific Ry. Co., 278 U.S. 269, 277.
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IV. SOLUTION GF THE I-'ROBIS.I BY CO1TGRESS

1. - The proper approach to a solution. - If the order

ly process of consolidation so carefully planned by Congress 

is not to be rendered futile, and if the effective regulation 

of the railroads by the Commission is not to be impaired, it 

is imperative that some sort of legislation governing the 

ownership of stock in railroads by holding companies be 

enacted. The Question is one of Congressional power. what 

shall be our approach in an attempt to find a true answer to 

this guestion? It has often been stated that the state govern

ment and the Federal government are supreme in their respective 

fields and that any encroachment by one upon the other would 

be a violation of the Constitution. Vie all give lip service 

to this doctrine, yet the mere statement of it does not get 

us far in the determination of particular problems when they 

confront us.

Our problem is essentially one of the relation of the 

states to the nation. It is clear that the Federal govern

ment has the exclusive power to regulate interstate commerce; 

the state may regulate commerce within its confines. The dif

ficult task is to make a proper legal demarcation between the 

two when there is more or less practical entanglement of the 

economic and physical facts within the overlapping zones. 

In this clash between the powers of the state and those of the 

Federal government, the Supreme Court, of necessity, must act 

as the final arbiter to draw the line which shall mark the 

limit of the extension of power between the two conflicting 

soheres.
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Since the foundation of our government, the Supreme 

Court, from the reign of Marshall down to the present time, 

has been engaged in laying down certain guide posts to mark 

the division of power between the two governments. Yet they 

are but guide posts. As the channel in the harbor alters 

its course because of the shifting elements thereby causing 

the harbor master to change his buoys to preserve navigation, 

so the Supreme Court from time to time is compelled to change 

its guide posts to conform to the ever changing current of 

economic and social forces in our society. Thus law is never 

stabiaaaxy.its content is continually expanding to cope with 

these changed conditions and nowhere is this more evident 

than in the field of interstate commerce.

In this blazing of the path of the law, it would be 

idle for lawyers to suppose that the legal materials are all 

that count. At the root of ill the controversies in this 

field, the economic and social facts underlying the legal 

theories play a most important role. These powerful forces 

are inextricably woven into the web of our industrial and 

commercial society and it is only by an intelligent evalua

tion of the various conflicting forces that a lasting solu

tion of the problems can be had. The true philosophic ap

proach to the problem must be a functional approach with a 

sympathetic appreciation of the law in actionA Besides this 

element of social utility, the logic of past decisions must 

1. Roscoe Pound, Interpretations of Legal History. 153-165
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be considered a factor in plotting the d^r. ction of the 
law?’ .-oreover, the personalities on .'he V- oh and their 

...entul outlook at the particular time and px1 'e leave their 

i..nrint in the lan. hi th these observât! . : mind, and

1. Judge Cardozo, The Mature of the Judicial Process.
2. Minnesota Rate Case, 230 U.S. 352, 402.
3. Article I, Section 8, paragraph 3, of the Constitution of 

the united States.
4. Article I, Section 8, paragraph 18, of the Constitution 

of the United States.
5. G-ibbons v. Ogden. 9 Wheat. 1, 195, 196.

net forgetting that "Cur system of governme. ir; a practical 

adjustment by which the National authority as x.; ’rred by 

the Constitution is maintained in its full .cope 'i-hout un-
2

necessary loss of local efficiency1; let us i a view -h' trend 

of judicial thought and action with respect to the w&r of 

Congress to regulate commerce among the states.

2. - Zhe primary source of the power of Congress. - -he 

power essential for the enactment of the proposed legislation 

is found in the comer ce clause of the Constitution, which pro

vides that, "The Congress shall have power v * To regulate 

Oomerce with foreign mations, and among the several States,
3

and with the xadian Tribes"; and in the further provision,

"To make all x>aws which shall be necessary and proper for
4

carrying into Execution the foregoing Powers * '•

in a leading caseChief Justice Marshall, in describ

ing the nature of this commerce power said that "It is the 

power to regulate; that is, to prescribe the rule by which 

commerce is to be governed. This power, like all others 

vested in Congress, is complete in itself, may be exercised 1 2 3 4 5 



to its utmost extent, and. acknowledges no limitations, other 

than are prescribed in the Constitution." But he further 

states, "The completely internal commerce of a state, then, 

may be considered as reserved for the state itself." Thus, 

vie see that as to the matters delegated to it by the Consti

tution, the power of Congress is supreme and plenary. How

ever, with relation to commerce, there is still a wide range 

of action allowed the states where Congress has not acted 

as to those matters that are of a peculiar local nature, 

where uniformity of treatment is impracticable or not desired 

It has already been shown that the subject of stock ownership 

by holding companies in railroads is one where uniformity of 

treatment is not only desirable but essential.

anticipating that the defenders of the holding compan

ies who desire to keep their practices immune from Federal 

regulation will raise the complaint that the proposed action 

by Congress will violate the doctrine of "reserved powers", 

let us now turn to the decided cases to ascertain if their 

objection is well founded.

3. - The extent of the power of Congress over commerce 

among the states. - There has been a steady and progressive 

expansion of the Federal powers in the field of interstate 

commerce made necessary by the ever changing conditions of 

our complex economic society. The extension of these powers 

over the subject matters of commerce may be traced in three 

1. Cooley v. Board of Harden, 12 How. 299, 319.
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distinct lines of cases, (a) those in which it was held that 

the effective control of Congress over interstate rates in

volved a degree of control over intrastate rates; (b) cases 

in which purely intrastate activities have been held an ob

struction or interference with the legitimate exercise by 

Congress of its powers in the national field; and (o) cases 

arising under the Anti-trust Act involving a restraint of 

competition.

(a) The power of Congress with respect to interstate 

and intrastate rates. - Our starting point in tracing the 

course of judicial action in the field of interstate com-
1

merce will be the Minnesota Rate cases, a landmark decision 

which did so much to give direction to the law with respect 

to the power of Congress over the interrelation of the state 

and interstate rates. The doctrine was there enunciated that 

where a state had fixed rates which were reasonable for its 

intrastate service, such action did not transcend the limits 

of its power and therefore, could not be considered an un

reasonable burden on interstate commerce. The important 

factual consideration to be borne in mind in respect of this 

is that there was no finding by the interstate Commerce Com

mission of any unjust discrimination. The contention was 

urged upon the Court that the interblending of operations 

in the conduct of interstate and local business by the inter

state carriers required a different holding. The Court re

sponded that these considerations were for the practical

1. 230 U.S. "352
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judgment of Congress in determining the extent of the regu

lation necessary under the existing conditions of transporta

tion to conserve and promote the interests of interstate 

commerce, and then added these significant words which should 

serve as a guide to the legislature for their future conduct. 

It was stated:

If the situation has become such, by reason 
of the interblending of the interstate and intra
state operations of interstate carriers, that ade
quate regulation of their interstate rates cannot 
be maintained without imposing requirements with 
respect to their intrastate rates which substan
tially affect the former, it is for Congress to 
determine, within the limits of its constitutional 
authority over interstate commerce and its instru
ments the measure of the regulation it should sup
ply«

Although the case illustrates a retardation of the expansion 

of the Federal power over commerce, the victory of the ex

ponents of states rights was short-lived *
In the Shreveport case1ihe following year, Judge Hughes 

who wrote the opinion in the Minnesota Rate case gave prac

tical application to the rule there laid down by him. The 

State Commission of Texas had designedly fixed the local 

rates so low that traffic which ordinarily would have flowed 

towards Shreveport, Louisiana, under the lower Texas rates 

was diverted westward to Dallas and Houston. The effect of 

the state action was thus to substantially injure commerce 

among the states. The interstate Commerce Commission found 

that the intrastate rates fixed by the Texas Commission to

1. Houston, E. & »/. T. Ry. Co. v. United States, 234 U.S. 342
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be unreasonable and. discriminatory against localities con

trary to the provisions of section 3 of the Act. It, there

fore, ordered that the intrastate rates should be so adjusted 

as to conform with the schedule of maximum interstate rates 

established by it. The arguments put forward by the Texas 

interests were that section 1 of the Act excluded from its 

operations commerce which was "wholly within one state", and 

that, therefore, the intrastate rates could not be affected 

by Congress. This juristic concept of the inviolability of 

the state's powers had little weight with a Court engaged 

in the arduous task of making the machinery of the law ef

fectively operate. In answer to the contention urged upon 

it, the Court stated:

This is not to say that Congress possesses 
the authority to regulate the internal commerce 
of a state, as such,but it does possess the power 
to foster and protect interstate commerce, and to 
take all measures necessary or appropriate-to that 
end, although intrastate transactions of interstate 
carriers may thereby be controlled.

And so we have the famous Shreveport doctrine which provides 

that:

Wherever the interstate and intrastate actions 
of carriers are so related that the government of 
the one involves the control of the other, it is 
Congress, and not the State that is entitled to 
prescribe the final and dominant rule.

This case marks a tremenduous advance of the Federal 

power over what was seemingly intrastate commerce, and proved 

a severe blow for the advocates of the doctrine of state 

rights.
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in the Transportation Act of 1920, which we have discussed 

in an earlier chapter, we find embodied what is now section 

13, paragraph 4 of the Jict, prohibiting discrimination as to 

persons and localities, together with the broader prohibition 

against discrimination with respect to interstate or foreign 

commerce, m other words, it spells out the Shreveport doc

trine and adds that there can be no discrimination against in

terstate commerce itself. This section was construed and its 

validity upheld'in Railroad Commission of Wisconsin v. Chicago, 

B. d Q. R. Co., supra. The decision is an exposition of the 

new policy of railway legislation as reflected in the Trans

portation Act. It resulted in the lowering of the power of 

the state over what was physically intrastate commerce. This 

case, together with the Da^rton-Goose Creek Ry. Co. v. United 

States, in which the recapture of excess earnings clause was 

given the stamp of approval, denotes the high water mark in 

the extension of the Federal power over commerce.

The new legislation with the construction placed upon it 

by the Court clearly shows that when the state is regulating 

the carriers within the state, the necessary result of which 

will be to unduly impair the earning power of the interstate 

system in performing its state operations, that Congress, as 

-thedominant controller may take steps to prevent this by appro

priate measures, even though it results in an apparent en

croachment upon the powers of the state. The implications 
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flowing from the above doctrine laid down in the Rate Gases 

and their application in seeking a solution to our present 

problem are not difficult to perceive, if the effect of a 

state-wide level of rates may result in a serious impairment 

of the earning power of carriers engaged in interstate com

merce, even though the intrastate rates in and of themselves 

might be reasonable, is it not conceivable that the acquisi

tion of railway stock by holding companies might also fall 

within the doctrine established in the above cases? Under 

the law the duty is cast upon the Commission to so fix rates 

that the carriers may be enabled to earn a fair return on 

the aggregate value of the property being used for the pub

lic. It has already been shown how the unregulated activities 

of holding companies may result in unjustified enhancerne, nt of 

the value of the property; then too, there is the possibility 

that the operating expenses may be greatly inflated with a 

consequent lowering of the net railway operating income.

While the activities of holding companies and their ef

fect upon the earning capacity of the operating companies 

under their domination may possibly be more remote than that 

of the interstate rates upon the earnings of the interstate 

system, yet the difference is but one of degree, if it could 

be shown that the activities of these holding companies in 

the methods pointed out by Commissioner Eastman would serious

ly injure the earning power of the operating carriers to the 

detriment of the rate-paying public, it would seem that on 
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the principles laid dow in the rate decisions,Congress would 

be warranted in the interest of better regulation in bringing 

the holding companies within the scope of its regulatory 

powers.

In this regard attention must be directed to the fact 

that the Federal government in the exercise of its proper 

functions possesses a certain visitatorial power over state 

corporations. As pointed out in Interstate Commerce Commis-
1

sion v. u-oodrich Transit Company, the Federal government has, 

in the exercise of its laws, the same power it would have if 

the corporation had been created by an act of Congress. That 

it would be competent for Congress to compel all businesses 

furnishing facilities for carrying on interstate commerce to
2 incorporate under the Federal government is quite possible. 

If this be so, it naturally follows that Congress could regu

late the amount of stock to be acquired and held in such cor-
3

porations. In lieu of this, a system of Federal licenses 

with specific provisions concerning the acquisition of rail

road stock, might be adopted. However, these suggestions 

are not advanced as expedient measures for adoption but are 

referred to for the purpose of pointing out the broad powers 

inherent in Congress with respect to the railroads.

1. 224 U. S. 194.
2. Pacific Removal Cases, 115 u.S. 1; and

California v. Pacific R. R. Co., 127 u.S. 1
3. See Union Pacific R. R. Co. Act, Vol. 12, U.S. Stats. 489.
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in the Goodrich case, the Supreme Court sustained the 

power of Congress under the commerce clause to enact section 

20 of the Act which required annual reports relating to the 

business of the carrier and prescribed a uniform system of 

railway accounting. It was strenuously objected by some of 

the carriers that the statute enabled the Commission to not 

only regulate the interstate business but also the wholly 

intrastate business of the carriers, and therefore, was be

yond the power of Congress. The record disclosed that the 

business of one of the carriers included the operation of 

certain amusement parks. The Court, however, was not im

pressed with the argument but again viewed the situation in 

a practical light, stating that the purpose of the legisla

tion was to enable the Commission to be informed concerning 

the business methods of the corporations subject to the Act 

in order that it might properly regulate such matters as 

were within its jurisdiction.

To be sure, operating an amustment park within a state 

is not interstate commerce any more than the bookkeeping 

which is performed with respect to railroad accounts. Yet 

supervision of these affairs is necessary and proper for 

the effective regulation of the railroads themselves. To 

adopt a contrary view would permit the operating companies 

to indulge in unfair practices with impunity, hidden by the 

corporate veil of the non-carrier company. This case illus

trates the visitatorial or investigative powers inherent in 
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Congress in the exercise of its powers over the subject mat

ters within, its jurisdiction. She practical consideration 

which moved the Court to sustain such power in this instance 

could readily serve as a precedent for the adoption of addi

tional legislation vesting in the Commission broad powers of 

investigation with relation to the acquisition by the holding 

companies of the various railway properties.

b.- She power of Congress over intrastate state activi

ties which obstruct or interfere with the legitimate exercise 

of the federal power. - Leaving for the moment our considera

tion of the rate cases, let us now turn our attention to 

another phase of interstate commerce. In discussing the 

origin of the present difficulty, we observed that it was 

prompted by a fear that the orderly process of consolidation 

as planned by Congress would be seriously impaired, if not 

completely frustrated, by the prevalent practices of the rail

road holding companies. In other words, the acquisition of 

stock in the railroads by holding companies would tend to ob

struct and interfere with the proper exercise by the Commis

sion of the duties imposed upon it by Congress. Assuming 

that the transactions of these holding companies in and of 

themselves relate to intrastate business, does this preclude 

Congress from acting?

Jhe history of the gradual extension of the Federal powers 

over seemingly intrastate activities where there was obstruc

tion or interference with the proper exercise of the Federal



pov’ers, involves an understanding of the character and scope 

of our great national industries and an appreciation of the 

tremenduous influence which they exert in our commercial life 

7/e are impressed as we witness the transition iron the small 

individual enterprise, local in character, to the highly con

centrated and monopolistic combine. ¿.Il that one can hope to 

do within the limited compass of this brief paper is to indi

cate the existence of the problems and the part played, by the 

law in bringing these institutions under the regulatory arm 

of the Federal yovernmant.
1 «■In 19 El, Congress enacted the Future Trading act. mis 

statute provided for the imposition of £0 cents a bushel on 

sales of grain for future delivery, with the exception of 

those in a contract market which was to be under the

supervision and regulation of the Secretary of agriculture.
2

In Hill v. 7/allace, the Supreme Court held the statute in

valid as a regulation of commerce in that it was in essence 

a complete regulation of boards of trade, with a penalty of 

20 cents a bushel on all "futures" to coerce the members of 

such boards to comply thereto. The Court would not allow 

Congress by means of a prohibitory tax to acoonplisn its de-
3

sired purpose of regulation. The Court, however, sympathiz

ing with the efforts of Congress in its attempt to remedy an 

intolerable situation m&de this significant statement:

1. Act of ua.rust 24, 1921, 42 Stat. 187, a.86.
2. 259 ,.S. 44.
3. See uailey v. brexel Furniture Company, 259 .3. £□.



-w-

It follows that sales for future ielivery- 
on the Beard, of Trade are not in and of themselves 
interstate commerce. They cannot come within the 
regulatory power of Congress as such, unless they 
are regarded by Congress, from the evidence before 
it, as directly interfering with interstate com
merce so as to be an obstruction or a burden there
on.

With this decision before it, the legislative draftsmen 

went to work and the result was the Grain Futures Act, Septem

ber 21, 1922.2 That they performed their offices well is evi

dent from a reading of the deoision in Chicago Board of Trade 

v. Olsen, sustaining the legislation. The purpose of the 

bill was expressly set forth in the title and the relation

ship of the legislation to the subject matter of commerce 

was not left in doubt. Evidence having been, adduced before 

the legislative committee as to the effect of manipulations 

of the future markets upon interstate oommerce, the Court 

did not feel warranted in substituting its judgment for that 

of Congress where the relationship between the two was clear

ly shown. The question of "cash sales” and "grain actually 

delivered" presented no particular difficulty. These trans

actions were sufficiently associated with that "stream of
4 

commeroe" which the Court in the case of Stafford v. Wallace 
had previously held warranted regulation.

The case of sales for future delivery, however, was 

placed in a different category. It will be remembered that 

in the Hill case the Court declared that such sales were not
1. Hill v. Wallace, supra, page 69.
2. 42 Stat. 998, c. 369. '
3. 262 U.S. 1
4. 258 U.S. 515
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in and. of themselves interstate commerce. This is obvious 

since generally no deliveries are intended, to be made under 

a contract for future delivery. Nevertheless, we find Chief 

Justice Taft, who had rendered the opinion in the former case, 

non ihkingthe position that since it was shown that such sales 

might result in constantly recurring abuses which would be a 

burden and obstruction to interstate commerce in grain, rea

sonable legislation by Congress to combat the abuse was 

clearly within its power. Such a holding was but an applica

tion of the principle enunciated by him in the Stafford case, 

supra, which upheld the constitutionality of the Packers and 

Stockyards Act of 1921 providing for regulation of the rates 

charged by commission men and dealers in livestock in the 
stockyards of the united States?"

The doctrine of the Stafford case is fraught with tre- 

menduous consequences with respect to the future. At a time 

when large scale enterprises of a monopolistic character are 

fast dominating the production, manufacture, and distribution 

of the necessary commodities of life, such as foodstuffs, gas, 

electricity, oil, to mention a few, leaving little scope for 

individual free self assertion, the importance of the holding 

in the above cases is not to be underestimated. The local 

automony of the states, under the pressure of economic forces 

which fail to recognize state lines, must of necessity give 

way for effective Federal control. The holding in the Stafford 
1. For an interesting case in which state food-labelling 

legislation was considered to be an obstruction to the 
Federal scheme of regulation under the Food & Drugs Act, 
see JoDermott v. 7/isconsin, 228 U.S. 115.
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ease opens the door to allow Congress in the future to pass

uniform, legislation governing the activities of these huge 

enterprises whether corporations, chain organizations, or 

holding companies, which so immediately affect the life and 

the living of each individual in the nation. The Court in

Stafford v. Wallaoe, supra, and in the Olsen case recognized 

the power of Congress to extend its regulatory arm over trans

actions of a purely intrastate character which would result 

in an obstruction to or interference with the proper regula

tion of commerce among the states. Thus we may conclude that 

where the evidence before the legislative committees discloses 

that regulation in the interest of interstate commerce is 

reasonably necessary for the effective control of such com

merce , and that there is a substantial relation between the 

two activities, the Supreme Court will undoubtedly uphold 

the constitutionality of the Congressional action.

c.- Situations under the Sherman Act involving restraints 

upon interstate commerce. - A great Chief Justice of the 

United States Supreme Court once propounded this question, 

"Does the delegation of authority to Congress to regulate 

commerce among the states embrace the power to regulate the 

ownership of stock in state corporations, because such cor

porations may be in part engaged in interstate commerce?1’

1. 193 U.S. 197. (White, C. J.)

This question raised in his dissenting opinion in the northern 
Securities Case^ decided in 1904 only illustrates how history 
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repeats itself. The majority of the Court answered the 

question in the affirmative for they decided that a corpora

tion organized under the laws of Hew Jersey to hold the major 

ity of stock in the Great northern and the northern Pacific 

Railway Company was a violation of the Sherman Anti-trust
1

Act in that the necessary result of the arrangement would be 

to prevent competition and tend toward a monopoly in inter

state commerce.

Great emphasis was placed by the former Chief Justice
2upon the holding in the Knight case where it was decided that 

the Anti-trust Act did not authorize the restraint or pre

vention of contracts which related exclusively to the acqui

sition by the American Sugar Refining Company of certain re

fineries in Pennsylvania, the effect of which was to allow 

the refining company to control about 98 per cent of the 

sugar production in the United States. Since there was 

little, if any, evidence to show the effect of such acquisi

tion on the interstate commerce in that commodity, the Court 

properly held that the agreements merely had reference to the 

manufacture or production of sugar within the state. That 

the holding in the Knight case must be accepted with a con

siderable degree of limitation is evident from a review of 

the decisions beginning with United States v. Trans-/Lissouri
3Freight Association, condemning an arrangement entered into 

between certain railroad companies for the establishment and

1. Act of July 2, 1890, 26 Stat. 209.
2. United States v. E. C. Knight Company, 156 U.S. 1. 
3. 166 U.S. 290.
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maintaining, for their mutual protection, what they deemed, 

reasonable rates, as being a restraint upon competition— 
down to the Standard Oil case decided in 19113 Thentfor the 

first time we had established the criterion whether or not 

the act in question resulted in an unreasonable restraint 

of trade.

Jhat is more important for our purpose, however, is the 

recognition of the power in Congress to prevent by appropriate 

legislation the acquisition of stock in railroads by holding 

companies where such acquisition would result in restraint of 

commerce. If Congress had the power to prevent the acquisi

tion of stock then, the query naturally arises whether it 

possesses the power with reference to our situation.

it may be argued with great force that the activities 

of the holding companies may still be in violation of the 

Anti-trust Act under the doctrine of the Northern Securities 

case notwithstanding the avowed policy of consolidation ex

pressed by Congress in the Transportation Act of 1930. in 

the northern Securities case, it was said:

The mere existence of such a combination and
the power acquired by the holding company as its 
trustee, constitute a menace to, and a restraint 
upon, that freedom of commerce which Congress in
tended to recognize and protect and which the pub
lic is entitled to have protected.

An analysis of the provisions of section 5 does not warrant 

the sweeping conclusion that all competition was to be done 

away with. Unification was a step toward consolidation and 
1. Standard Oil Company v. united States, 221 U.S. 1 

Ci- Addystone Pipe & Steel Co. v. United States, 175 U.S. 
211. in re Debs. 158 U.S. 364.



under section 4, providing for such, consolidation, we read

that:

In the division of such railways into such 
systems under such plan, competition shall be 
preserved as fully as possible and wherever 
practicable the existing routes and channels of 
trade and commerce shall be maintained.

Thus we have competition along with consolidation. Those

carriers which have effected unifications in accordance with 

and under the supervision of the Commission will be relieved 

from the Anti-trust provisions as provided by paragraph 8 of 

section 5. The conclusion, therefore, seems inescapable that 

under the doctrine of the northern Securities case the car

riers or holding companies purchasing stock of other railroads, 

the effect of which would be to unreasonably restrain trade 

or commerce, would fall within the condemnation of the Act.
1 

Moreover, since the enactment of the Clayton Act, it

would seem that Congress possesses additional powers enabling 

it to check the operations of holding companies in purchase 

of railroad stock in such a way as to lessen competition.

Section 7 of the Act provides:

That no corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
part of the stock or other share capital of another 
corporation engaged also in commerce, where the 
effect of such acquisition may be to substantially 
lessen competition between the corporation whose 
stock is so acquired and the corporation making the 
acquisition, or as to restrain such commerce in any 
section or community, or tend to create a monopoly 
of any line of commerce.

1. Act of October 15, 1914.
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Thus, in the case of unifications effected, by holding

companies outside the provisions of paragraph 2 of section 5, 

where the necessary result "may be to substantially lessen 

competition" , it would, seem that the provisions of the Anti

trust laws would, operate to prevent such acquisition from 

being carried, out. i*1 fact, the Commpsgion ^ag gought to ac

complish this very thing. Vnd.er the authority vested, in it 

by section 11 of the Clayton Act, the Commission on ~iay 6, 1929, 

issued, a complaint against the Pennsylvania Railroad. Company 

and. the Pennsylvania Company, the latter a holding company, 

charging these corporations with violation of the Act by the 

1. Interstate Commerce Commission v. Pennsvlvania Co.,
169 I.C.C. 618.

acquisition of the capital stock of the Lehigh Valley Railroad. 

Company and. the '.Vabash Railway Company. After a hearing held, 

upon the complaint, it was decided, that the effect of such 

acquisition might be such as to substantially lessen compe

tition between the corporations involved in violation of Sec

tion 7 of the Clayton Act. The Commission declared that 

under the circumstances the offending parties would not be 

relieved by the provisions of Section 5, paragraph 8, of the 

Interstate Commerce Act. An order was issued in December, 

1930, ordering the respondents to cease and desist from such

violations and to divest themselves of the stocks so acquired. 

The respondents appealed from the order to the Circuit Court 

of Appeals in the Third Circuit where the case is now pend

ing for determination.
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’Jhatever may be the outcome of the controversy, it 

will not clarify our problem. At most, the remedy afforded 

is negative in character and is only appropriate where such 

acquisition may tend to substantially lessen competition, a 

fact that can only be determined after prolonged litigation. 

Cur problem is much broader than that, it comprehends all 

acquisition of railroad stock by holding companies regard

less of the effect on competition. The probability that 

the entire scheme of orderly consolidation may be set at 

naught by the present methods of the holding companies calls 

for constructive legislation of a preventive character, if 

Congress has the power to pass legislation which in its ap

plication prevented the acquisition of stock in railroads by 

holding companies where such acquisition would result in a 

restraint of competition, is it not reasonable to assume that 

it possesses the power to regulate such acquisition which 

results in a frustration of the policy of Congress with re

spect to consolidation? A'he power of Congress was sustained 

in the case of the former, will it not be in the latter?

4. - Problems of "control". - Assuming that the evidence 

introduced before the committees of Congress provides a rea

sonable factual basis, upon any of the grounds heretofore 

mentioned, for legislation with respect to the acquisition of 

stock in railroads by holding companies, the question remains 

as to the scope of the new legislation, w’hat shall constitute 

'Control1 within the meaning of the Act? it is manifest that 
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under certain oircunstances the acquisition of stock in 

railroads would, be proper and not within the mischief aimed 

at. xt would seem that a distinction must be made between 

acquisitions involving the control of the operating company, 

and those made for mere investment purposes not involving the 

control or management of the carrier, it would, indeed, be 

difficult to draw the line in many instances, and perhaps, 

it could ultimately only be decided by virtue of broad powers 

of investigation conferred up-on the Commission in aid of its 

legitimate functions.

The special committee appointed by Congress to study the 

problem has recommended for adoption the following change in 

the present law:

1. That paragraph 2 of section 5 of the In
terstate Commerce Act, as amended, be amended so as 
to bring within the jurisdiction of the interstate 
Commerce Commission for approval or disapproval any 
acquisition of the control of a railroad which would 
result in bringing that road into affiliation with, 
in control of, or under the management of another 
railroad, whether the acquisition be by holding com
pany or otherwise.

Obviously, to hold that the jurisdiction of the Commission 

would not attach unless such control was evidenced by a numer

ical majority of the stock would result in a futile gesture in 

view of the common practice among the dominating railroad in

terests to carefully refrain from obtaining a complete majority. 

For instance, in the proceeding established by the Commission, 

against the Pennsylvania Railroad Company, the record discloses 

that the holding company owned or had an interest in about 49 
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per cent of the total outstanding stock of the Lehigh Valley.

Yet it can hardly he doubted that the Pennsylvania Company 

did not, in reality, have control. Indeed, Congress in 

enacting Section 7 of the Clayton Act, seeking to prevent 

the lessening of competition recognized such a possibility, 

when it provided that "Ho corporation shall acquire,

directly or indirectly, the whole or any part of the stock of 

any share capital of another corporation * ".

i’hat de facto control rather than majority share control 

should be the test is confirmed by the decisions of the Supreme 

Court where the question was under consideration. In United
2

States v. Union Pacific R. Co., where the issue of control was 

disputed, it was decided that the ownership of 46 per cent of 

the stock was sufficient to constitute control. Regarding the 

element of control the Court stated:

It may be true that in small corporations the 
holding of less than a majority of the stock would 
not amount to control, but the testimony in this 
case is ample to show that, distributed as the stock 
is among many stockholders, a compact united owner
ship of 46 per cent is ample to control the operations 
of the corporation.

In the recent case of United States v. Southern Pacific
S

Company, the Court in commenting upon the activities of those

powerful western railroad promoters, Messrs. Stanford, Hop

kins, Huntington, and Crocker, made the following pertinent 

observation: 

1. See, also, data in H. R. Ho. 2789, Parts II and ill.
2• 226 U• S• 1•
3. 259 U. S. 214.
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^t times the majority of the stock was separately 
held, in the Central pacific when the lease of 1885 
to the Southern Pacific was made only one-fourth of the 
stool was held by the ¿roup to which we have referred. 
It had been sold and was widely owned in the United 
States and Europe, The dominating control was main
tained from the fact that the stock had not been trans
ferred by its true owners in the company’s books, and 
much of it was held in the names of employees who were 
used in voting itby the original promoters, their 
successors and survivors.

An interesting situation has developed with respect to 

the Anti-merger law of the District of Columbia> which made 

it unlawful for any foreign holding corporation—

* * * directly or indirectly, to own, control, or 
hold, or vote stocks or bonds of any public utility 
corporation organized under any general incorporation 
law”or special act of the United States or authorized 
under any law of the United States to do business in 
the District of Columbia, except as heretofore or 
hereinafter expressly authorized by Congress ‘ 
Provided that in case the allegations in any bill 
filed in said Court relate to the ownership of stocks 
or bonds of a local corporation by any foreign cor
poration, then it must be shown to the satisfaction 
of the Court that such ownership includes at least 
20 per cent of the capital stock of the local cor
poration.

It appears that the above statute was circumvented by 

the foreign utility interests by means of the device of a
2

Massachusetts Trust. The adoption of such methods to ac

complish the manifestly forbidden practice raises many interest

ing questions. Where it is possible to find a measure of con-

trol, no matter how slight, in the certificate holders over 

the acts of the trustees, courts generally do not hesitate 

to hold that the organization is a partnership rather than a

1. The Code of the District of Columbia, 1929, Tit.28, Sec.78.
2. District of Columbia v* Seaboard investment Trust, II0. 

50668. (1930 D. C.)
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common law trust. If such were the case, the difficulty 

presented might he remedied under the ordinary principles of 

agency. Even though the device may be considered a strict 

Massachusetts Trust of the William v. Milton type?- still the 

situation is not beyond repair. Under the entity theory it 

may be possible that the courts might treat this organization 

as a foreign corporation within the meaning of the statute. 

Many of the states view such organizations as coming within 

the term ’’foreign corporations" under their statutes govern-
2 

ing the doing of business within their borders. Moreover, if 

it was shown that the trust device was created by the same in

terests that dominated the foreign holding company, or its 

affiliates, a court exercising equitable powers could well 

afford to disregard the fiction of the corporate entity and
g 

hold the transaction invalid as a fraudalent scheme.

Thus, the situation is one which calls for comprehensive 

legislation to include all forms of control, de facto or 

otherwise, exercised by holding companies or any of their 

affiliates in order to guarantee the achievement of tangible 

results. To avoid a situation as above presented, the language 

of the statute should be sufficiently broad so as to bring 

within its scope all forms of corporate or unincorporated 

activity, whether in the form of corporations, partnerships, 

joint stock companies, associations, or business trusts. It 

is to be noted that in the recommendation made by the special
1. William v. Milton, 215 Mass. 1
2. See Home Lumber Company v. State Charter Board, 107 Kans. 153.

also, 110 Kans. 532; and 220 Pacific, 442. /-13Fed.(2) 510
Cf. United Fuel Gas Co. v. Railroad Commission, \278 U.S. 300

g. Cf. Linn lumber Company v. United States, 236 U.S. 574



comittee to Congress, the phrase ’'whether the acquisition

be by hclding company or otherwise” was used..

±_i enacting legislation limiting the acquisition of rail-

their ff'iliates the ob-

¿ection "¿ill undo note dly be raised, that the proposed, measures

in a deprivation of property without due process

it is doubtful that

any such argument would, prevail. somewhat similar objection 

was advanced, in the case of State of Yew York et al v. United 

States et al, which involved a regulation of intrastate rates.

_'he Court, in rejecting the contentions of the appellants, 

therein stated:

3ut it is said that it deprives Uev¿ York and her 
people cf property without due process of law. -re 
said in Eddystone iipel Steel Company v,. United 
States, 175 U.S. 211, 229, "anything”which directly 
obstructs and thus regulates commerce which is car
ried on umon^ the states., whether it is state regu
lation or private contracts between individuals or 
corporations should be subject to the power of Con
gress in the regulation of that commerce."

dnycne acquiring stock in a great public utility such

us tiie railroads must be deemed to have done so with the full 

realisation of the inherent power of Congress to pass reasona

ble legislation with respect to the subject matters under its 

•control, even though the effect might be to limit property 

rights previously acquired. Seasonable regulation in the in

terest of the public cannot be considered deprivation. Yor 

can it be argued that the legislation proposed by Congress 

would be an impairment of contract obligations in violation

1. 257 U. S. 591, 601



of the Constitution

exercising its legitimate powers.

Finally, uxie

analogous to those contained in Section 11 
1

Act, to issue cease and desist orders for

». *i • »#. * - f. • »4.
%/<•.* tí w? O^XX

the purpose of

completely effecting divestment of

panies which in its view would be contrary

In my treatment of the subject natter cl' ilia tic ais, 1 

have traced the course of judicial thought anl action in an 

effort to predict the trend of the lav; with nearest tc the 

powers of Congress to regulate interstate commerce, and, u.-ere 

necessary and proper for effective regulation, intrastate com

merce. in our review of the cases relatin': to the subject 

matter of commerce, it has been necessary to refer a . r&at 

number of times to such expressions as the ”exclusive rot era 

of Congress over interstate commerce” or ”the reserve powers of 

the state”, the mere statement of the rule, however, cannot 

solve our problem, '..’e have learned that these powers are not 

self executing, but must be applied by human beings passing 

upon the conflicting claims of our society, lhe judges, how

ever, find in these expressions convenient instruments to aid 

them in their efforts to effectuate the orderly functioning 

1. Federal Trade. Commission v. Western heat Company, £72 -»S.554. 



of our legal-economic society. The nature of the judicial 

process, we have seen, consists inwise and. practicable 

application of such legal theories to a mass of intricate and. 

conflicting economic and. social facts, constantly arising under 

our dual system of government. The precise question which must 

be decided is this: Will the Court sustain legislation by Con

gress regulating the acquisition of stock in railroads by hold

ing companies?

In the light of the past decisions of the Supreme Court 

in the field of commerce, and in view of the factual materials 

submitted to Congress, the prediction would appear to be warranted 

that legislation appropriately drawn to attain the proposed ob

ject would be sustained by the Court as being within the Con

gressional powers.
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