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PRE P.A C E

In dealing with this subject an attempt has been made t 

show the early history of the principles involved, and to 

trace the growth of this application, in general; and in par 

ticular, through a few ’’landmark" cases, down to the present 

time. It has not been the motive of this discussion to go 

into detail on all the various factors that make up this sub 

ject. Nor has an attempt been made to give in detail all 

the businesses that have, with the passage of time,, come to 

be associated with this principle of law.
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Chapter I.

INTRODUCTION

When a person becomes a member of society, he necessarily 

parts with some rights or privileges which, as an individual 

not affected, by his relations to others, he might retain. As 

defined, in the preamble of the Constitution of Massachusetts, 

"A body politic, is a social compact by which the whole people 

covenants with each citizen, and each citizen with the whole 

people, that all shall be governed by certain laws for the com-’ 

mon good." However, this does not confer power upon the state 

or federal government to control rights which are purely and ex

clusively private. It does authorize establishment of laws re

quiring each citizen to conduct himself, and so use his own pro

perty, as not unnecessarily to injure another. This i; the very 

essence of government, and from this source comes the police powers. 

The police powers, as stated by Mr. Chief Justice Taney,"are 

nothing more or less than the powers of government inherent in
1

every sovereignity, the power to govern men and things". As a 

result of these powers the government regulates the conduct of 

the citizens one towards another, and the manner in which each 

shall use his own property, when such regulations becomes neces

sary for the' public good.

Both the courts and legal writers have much difficulty in 

formulating a satisfactory definition of the police power. Chief 

Justice Shaw said:

"We think it is a settled principle, growing out of the 
nature of well-ordered civil s'ociety, that every holder 
of property, however absolute and unqualified may be his 
title, holds it under the implied liability that his use

1 License Cases (1847) 5 Howard 583



of it may be so regulated., that it shall not be injurious 
to the equal enjoyment of others, having an equal right to 
the enjoyment of their property, nor injurious to the rights 
of the community. All property in this Commonwealth, as 
well that in the interior as that bordering on tide waters, 
is derived directly or indirectly from the government, and 
held subject to those general regulations which are neces
sary to the common good and general welfare. Rights of pro
perty, like all other social and conventional rights are sub
ject to such reasonable limitations in their enjoyment, as 
shall prevent them from being injurious, and to such reason
able restraints and regulations established by law, as the 
legislature, under the governing and controlling power ves
ted in them by the Constitution, may think necessary and ex
pedient . ”

''This is very different from the right of eminent domain, 
the right of a government to take and appropriate private 
property to public use, whenever the public exigency requi
res it; which can be done only on condition of providing a 
reasonable compensation therefor. The power we allude to is 
rather the police power, the power vested in the legislature 
by the Constitution, to make, ordain, and establish all man
ner of wholesome and reasonable laws; statutes and ordinance, 
either with penalties or without, not repugnant to the Con
stitution, as they shall judge to be for the good and welfare 
of the Commonwealth and of the subjects of the same.”

"It is much easier to perceive and realize the existence and 
sources of the power,/than to mark its boundaries, or pre
scribe limits to its ''exercise.

A - SCOPE OF POWER.

The police of a State, in a comprehensive sense, embraces its 

whole system of internal regulation, by which the State seeks not 

only to preserve, the public order to prevent offences arainst the 

State, but also to establish for the inter-course of citizens with 

citizens those rules of good manners and good neighborhodd which 

are calculated to prevent a conflict of rights, and to insure to 

each the uninterrupted enjoyment of his own so far as is reason

ably consistent with a like enjoyment of rights of others.

It has long been recognized that in the exercise of their 

police power the States may enact legislation for the protection 

of health and morals, the preservation of safety and order and

2 Commonwealth v Algers (1851) 7 Cushing (Mass.), 53 • 



the regulation of public callings, but in many cases the courts 

have recognized that the police power extends to subjects not em

braced in those categories. The police power of a State embraces 

regulations designed to promote the public convenience or the gen- 

eral prosperity. It has also been held that the police power 

is not confined to the suppression of what is offensive, disorder

ly or unsanitary, but extends to so dealing with the conditions 

which exist in the State as to bring out of them the greatest 

welfare of the people.The police power exists in every state, 

by appropriate enactments not forbidden by its own Constitution 

or by the Constitution of the United States to regulate the rela

tive rights and duties of all persons and corporations within 

its jurisdiction, and therefore to provide for the public con

venience and the public good.. The police power may be exercised 

in aid of what is sanctioned by usage, or what is held by the 

prevailing morality or strong and preponderant opinion to be 

greatly and immediately necessary to the public welfare0. The 

police power, in a sense, is but another name for the power of 

government

B - DEFINITION

From a lack of discriminations, discussions of what is 

called "police power" often lack instructiveness. It is common 

to recognize that the subject is hardly susceptible of definition, 

but very often, indeed, it is not perceived that the real question 

in hand is that grave, difficult and fundamental matter, - what 

are the limits of legislative power in general? In speaking of

3 Chicago, Burlington f. Quincy Ry. v Illinois (1906), 200 U.S. 561
4 Bacon v Walker (1907) 204 U.S. 311.
5 Noble State Bank v Hashell (1911)219 U. S. 103
6 Mutual Loan Co. v Martell (1911) 222 U. S. 225 



the "police power", sometimes the question relates to the limits 

of a power admitted, and. fairly well known, as that of taxation 

or eminent domain; sometimes to the line between the local legis

lative power of the State and. the Federal legislative nower; some 

times to the legislative as settling the details of municipal 

affairs, and local arrangements for the promotion of good order, 

health, comfort and convenience; sometimes to that special form 

of legislative action which applies the maxim of Sic utere tuo 

ut alienum non laedas, adjusts and accomodates interests that may
7 

conflict, and fixes specific limits for each. But here, the 

discussion turns upon the limits and scope of legislative power 

in general, in whatever way it may seek to promote the general 

welfare.

iolice power, like the power of taxation and the right of 

eminent domain, is inherent in the government of the State and 

is not conferred by its constitution, but the exercise of it may 

be restrained by constitutional provisions, and like all the pow

ers of the States it is subject to the provisions of the Federal 

Constitution. Like the power of taxation and the right of emi

nent domain, it may be used only for a public purpose. While an 

individual may be the immediate beneficiary, all individuals who 

are similarly situated must be potential beneficiaries. It is 

broader than the power of taxation or the right of eminent domain 

in that it regulates both property and conduct. It differs from 

them in that it does not involve the taking of property except 

by way of forfeiture, but it may so restrict the use of property 

as to deprive it of much of its value, and in the absence of 

definite provision to the contrary the owner receives no compen-

7 Thayer, Cases on Constitutional Law, 1, 693



sation. Thus a building constructed for a particular purpose may 

have little value for any other purpose, but if the State, in the 

exercise of its police power, forbids the use of the building for 

the purpose for which it was erected, the owner is not entitled to 
o

compensation. The State may exercise its police power both af

firmatively and negatively. Affirmatively by requiring the per

formance of acts which are deemed beneficial to the public, as 

the safe guarding of dangerous machinery. It may be exercised 

negatively, by forbidding the performance of acts which are de

creed detrimental to the public. The state may compel or re

strain.

C - RESTRICTIONS.

The police power is one of the powers reserved to the States 

by the Tenth Amendment. There is no federal police power, but 

in the exercise of the authority with which it is vested, the 

federal Government may adopt measures which have the quality of 

police measures, and which were prompted by the same motives 

which prompt the adoption of police measures by the States. Such 

measures are incidental to the powers conferred by the federal 

Constitution and their validity depends upon the subject which 

it seeks to regulate. As Congress has authority to levy excises, 

it may levy an excise upon a commodity so heavy as to indicate 

a purpose to exclude the commodity from interstate commerce. In 

form such a measure is a tax, in substance it is a police re

gulation. However, if a tax on an article in interstate commerce

is in both form and substance a tax on the method of production

and not on the commodity, it is neither an excise levied accord

ing to the rule of uniformity nor a regulation of interstate

8 Mugler v Kansas, (1887) 123 U. S. 623
9 Child labor Tax Case. (192.2) 259 U. S. 20



commerce.^0 A Federal Statute which is plainly a police regulation 

and. which was so considered, by Congress, as for example, a statute 

forbidding any person to offer for sale kerosene below a certain 

fire standard or test, is invalid.^

D - 7AHLY HISTORY.

When the colonies separated from England, they did not change 

the substance of their government, but only the form. For the 

purpose of government they retained all powers of Parliament, and 

their State constitutions, undertook to give practical effect 

to such as they deemed necessary for the common good and the 

security of life and property. All the powers were reserved to 

the States except those that were given explicitly to- the Federal 

Government, by the Constitution. The powers thus granted to? the 

Federal Government, operate as a further limitation upon the power 

of the States. The reservations made by the people are shown by 

the prohibitions of the constitution.

looking to the common law from which we derived the rights 

that the Constitution protects, we find that when private pro

perty is "affected with a public interest, it ceases to be juris 

privati only". This was said by Lord Chief Justice Hale in his
12 tieatise more than two hundred and fifty years ago, and has 

been accepted ever since, without objection, as an essential ele

ment of the law of property. Therefore, property does become 

clothed with a public interest when it is used in such a manner 

as to make it of public conseouence, and affect the community at 

large, .is a result, when a person devotes his property to a use 

in which the public has an interest, in effect, he -rants to the 

public an interest in that use, and must submit to being control-

10 Child labor Tax Case (1922) 259 U. S. 20
11 U. S. v DeWitt (1870) 9 Wallace, 41.
12 De Hortibus Maris, 1 Harg law Tracts. 78.



led by the public for the common good., to the extent of the in

terest that he has thus created.. However, he may withdraw his 

grant by discontinuing the use; but,, so long as he maintains the 

use, he must submit to the control of the public. This principle 

was upheld by lord Ellenborough when he said:

is favored,’’There is no doubt that the general principle
both in law and justice, that every man may fix what price 
he pleases upon his own property, or the use of it, but if 
for a particular ourpose the public have a right to resort 
to his premises and make use of them and he have a monoply 
on them for that purpose, if he will take the benefit of 
that monoply , he must, as an eruivalent, perform the duty 
attached to it on reasonable terms”.

We find as long ago as the third year of the reign of William and 

Mary a regulation of common carriers in the following preamble; 

’’And whereas divers wagoners and other carriers, by combination 

amongst themselves, have raised the prices of carriage of goods 

in many places to excessive rates, to the injury of the trade.

Down to the time that the Fourteenth Amendment was adopted, 

it was not supposed that statutes regulating the use, or even 

the price of the use,, of private property necessarily deprived 

the owner of his property without due process of law. They may 

be deprived of their property under some circumstances, but not 

under all circumstances. The lav/ in this particular, is not 

changed by this amendment. It simply is a means of preventing the 

states from doing that which will operate as such a deprivation. 

While there is no -such thing as absolute freedom of contract and 

it is subject to a variety of restraints, they must not be ar

bitrary or* unreasonable. Freedom is the general rule and re

straint the exception. The legislative authority to abridge can

13 Aldnutt v Inglis (181Ü) 12 Bast 527
14 3 W. & M. C. 12, gad;3Stat. at Large ( Great Britain),481 



1be justified, only be exceptional circumstances.-^

To lay clown a working rule by which it will be easy to de

termine when a business has become "charged or coupled with a 

public interest" is very difficult, as a matter of fact all 

business is subject to some kinds of public regulation. For, 

when the public becomes so peculiarly dependent upon a parti

cular business that one engaged therein subjects himself to a more 

intimate public is to be determined only by the process of 

inclusion and exclusion and to the gradual establishment of a 

line of distinction.

E - CLASSIFICATION.

The extent to which regulation may reasonably go varies with 

different kinds of business. Merely to say that a business is 

clothed with a public interest, is not to determine what regu

lation may be permissable in view of the private rights of the 

owner. As an example, the extent to which an Inn-keeper, cab 

system or a street car line may be regulated may differ greatly 

from that allowable to a railroad or other common carrier. This 

is not solely a matter of legislative discretion. It is depen

dent upon the nature of the business, the feature which touches 

the public, and on the abuses reasonably to be feared. To mere

ly say that a business is charged, coupled or clothed with a 

public interest is not to import that the public may take over 

its entire management and run it at the expense’ of the owner.

Chief Justice Taft laid down the following principle:

"Business said to be clothed with a public interest jus
tifying some public regulation may be divided into three 
classes: 1 Those which are carried on under authority of a 
public grant of privileges which either expressly or im
pliedly imposes the affirmative duty of rendering a

15 Adkins v Childrens Hospital (1923), 261 U. S. 525.



' the public. Such 
and public util-

. as exceptional, 
recognized from

public service demanded by any member of 
are the railroads, other common carriers 
ities. 2. Certain occupations, regarded 
the public interest attaching to which, 
earliest times, has survived the period of arbitrary laws 
by Parliament or Colonial legislature for regulating all 
trades and callings. Such are those of the keepers of 
inns, cabs and grist mills. 3. Businesses which though 
not public at their inception may be fairly said to have 
risen to be such and have become subject in consequence to 
some governmental regulation. They have come to hold such 
a peculiar relation to the public that this is superimposed 
upon them. In the language of the cases, the owner by de
voting his business to the public use, in effect grants the 
public an interest in that use and subjects himself to 
public regulation to the extent of that interest although 
the property continues to belong to its private owner and to 
be entitled to protection accordingly.

Whether the use to which property is devoted, is a public 

use is primarily a (question of fact. An owner who has actually 

dedicated, his property to a public use may not escape the cour

se quences of his act by disavowing an intention of doing what he 

has in fact done As an example, one who pumps water on her own

land, and conducts it in pipes on her own land (the strips reserved

in the streets for mains being owner by her), and delivers it to

purchasers at the boundary line between her land and theirs, and 

thereby supplies water to a considerable part of a large town has 

devoted her property to a public use. The character and extent
17of the use make it public. On the other hand a company engaged

in a calling which is usually a public one may so restrict its 

activities as to deprive them from a public character, Por ex

ample, a taxicab company which furnishes automobiles from, its cen

tral garage, chiefly in response to telephone orders, is not, as 

to that part of the business, engaged in a public calling. Quot

ing Mr. Justice Holmes: ’’It is true that all business, and for 

the matter of that, every life in all its details, has a public 

aspect, some leaning upon the welfare of the community in which

16 Wolff Packing Co. v Industrial Corst.(1923)262 U. S. 522
17 Van Pyke v Seary (1917) 244 U. S. 39



it is passed. -But, however, it may-.have been in-earlier days as 

to the common callings, it is assumed in our time that an invita

tion to the public to buy does not necessarily entail an obliga
tion to sell.”1®

It is settled that the police power commonly invoked in aid 

of health, safety and morals, extends equally to the promotion of 

the public welfare. The cases show that, while ordinarily free 

competition in the common callings has been encouraged. The pub

lic welfare may at other times demand that monoplies be created. 

Upon this principle is based our whole modern practice of public 

utility regulation. It is no objective to the validity of the 

statute that it fosters monoply, -indeed, that is its design.

The certificate of public convenience and necessity is a device 

through which the monoply is kept under effective control by 

vesting in a commission the power to terminate it whenever that 

course is required in the public interest. To grant any monoply 

to any person as a favor is forbidden even if terminable. But 

where there is reasonable ground for the legislative conclusion 

that in order to secure a necessary service at reasonable rates, 

it may be necessary to curtail the right to enter the calling, 

it is consistent with the due process clause to do so, whatever 

the nature of the business, The existence of such powers in the 

legislature seems indispensable in our ever changing society.

It has been laid down as a fundamental principle that persons 

or corporations engaged in occupations in which the public have an 

interest or use may be regulated by statute. The reasons assigned 

are that the persons engaged in such occupations are in the exercise 

of a public franchise, or special privilege, not enjoyed by others 

not so engaged^ that their business implies trust and public duty. 

18 Terminal Taxicab Co. v Bist, of Col. (1916) 241 U.S. 252



As a result the government has the power to see that this trust 

is not abused., and. that the duty imposed, by it is properly per

formed.. As, has already been stated, where a person devotes his 

property to a use in which the public has an interest, he, in 

effect, grants to the public an interest in that use, and must 

submit to be controlled by the public, for the common good, to 

the extent of the interest he has thus created. The tendency 

has been rather to extend than to limit the domain of this prin

ciple, and consequently it has been stripped of the limiting 

element which was originally supposed to beset it, namely, that 

to justify regulation of a business the business must have a 

monopolistic character. It is now recognized that a business 

may be so far affected with a public interest as to permit 

legislative regulation, although no public trust is imposed upon 

the property, and although the public may not have a legal right 

to demand and receive service; and the presence or absence of a 

requirement as to a license is immaterial. The right of control of 

business affected with a public interest or use does not in any 

way depend on the existence of a reserved right of control in

corporated in the charter granted to the corporation engaged 

therein. A man is not necessarily deprive^ of his property with

out due process of law by statutes limiting the use and enjoyment 

of property, when the property is affected with a public interest, 

or is employed as an accessory in carrying on such business. All 

this is within the domain of legislative power although the power 

to alter and amend the charters of such corporations has not been 

reserved. It is fundamental that such legislation violates no 

contract, takes away no property, and interferes with no vested 

right. The same general principles apply to common carriers and 

many other forms of business.



Chapter II.

EXPANSION OP THE FIELD OP BUSINESS CHARGED
WITH A PUBLIC INTEREST.

Whenever a business is affected, with a public interest or use 

it becomes subject to legislative control in all respects neces

sary to protect the public against danger, injustice, and. oppres

sion. In general the legislature may make all such reasonable 

regulations as it may deem necessary for the protection of the 

public in its relations with those who carry on a business af

fected with a public interest. The businesses falling within the 

general principle that the legislature may regulate those af

fected with a public use form a distinct class by themselves. 

However the fact that a particular business does not fall within 

this class does not negative the right of the state to exercise 

its police power within proper limits in reference to such busi

ness. As an illustration of this principle, such occupations, 

as a press association which has no exclusive or peculiar facil

ities for the gathering of news, but which has numerous competi

tors in the business, and which has been granted no special or 

exclusive right or privilege by the state. Likewise the busi

ness of mining coal thus far has been held to be one not af

fected by a public interest, since the public is not compelled 

to resort to mine owners any more than they are compelled to 

resort to the owners of wood or of domestic animals, or to 

those owning any of the other ordinary .necessaries or convenien

ces of life which form a part of the commerce of the country.

Many types of business come within this power of the state 

to regulate» Originally, the state may not have regulated, but 

it was not for the lack of power, bvit because there was not 

sufficient ’’public interest” to justify regulation. Prom the 



earliest times, Inn-keepers, operation of mills, operation of 

canals and. ferries, carriers and. warehousemen have been subject 

to this power of regulation* With the passage of time, the field, 

of businesses that have been brought under this power of regula

tion, has expanded. It is our purpose now to list some of those 

industries that have been brought within the scope of this power 

by statute, because they have become vested with a ’’public interest.

One of the first and most important businesses to come to our 

attention is that of grain elevators, in the ease of Munn v 

Illinois, where the maximum charges for the storage of grain in 

warehouses was fixed by law. In bringing grain elevators within 

this classification the court said, that because of the tremen

dous demand for grain, there has in turn been created a demand 

for means by which immense quantities of it can be handled or 

stored. These means have been found in grain elevators. The 

railways have found it impracticable to own such elevators, and 

public policy forbids the transaction of such business by the 

carrier. Therefore, as a result, the ownership has been by pri

vate individuals, who have invested their capital and devoted 

their industry to such business as a private pursuit. They stand 

at the very ’’gateway of commerce,” and take toll from all who pass. 

If any business can be said to be charged or coupled with a pub

lic interest, this one can. The facts show this to be the case, 

for every bushel that passes thru the elevator pays a toll, a 

common charge for its passage, and as a result the business is 

most certainly one with a public interest and use.

Banking also comes within this regulatory power. In the 

case of Noble State Bank v Haskell, a state statute regulating 



banks was upheld. The court said that whether the right to en

gage in banking is or can be made a franchise, is not answered 

by citing authorities for the existence of the right at common 

law. There are many things that a man might do at common law 

that the States may forbid. The court would not say that the 

public interests were not sufficient to warrant the State in 

taking the whole business of banking under its control. How

ever, the court was of the opinion that it may go on from regu

lation to prohibition except upon such conditions as it may 

prescribe.

In bringing insurance within the category of business 

’’charged or coupled with a public interest", the court in 

German Alliance Insurance Company v Lewis, went into an elab

orate explanation as elements effecting it and thus bringing 

it within this classification. The gist of their reasoning was 

somewhat as follows. The underlying principle is that business 

of certain kinds holds such a peculiar relation to the public 

interests that there is superinduced upon it the right of regu

lation by the public. The effect or rather fundamental object 

of insurance is to distribute the loss over as wide an area as 

possible. The loss is spread over the country, the disaster to 

an individual is shared by many others, and the disaster to one 

community is shared by many other communities, as a result great 

catastrophies are lessened, and it may be, repaired. Therefore, 

the efficiency and solvency of insurance companies are of great 

concern. The fact that a large part of the country’s wealth is 

protected by insurance, demonstrates the interest of the public 

in it. It can therefore, be readily seen, how it has come to 

be considered a matter of public concern to regulate it. As a 



result, contracts of insurance, have greater public consequence 

than contracts between individuals to do or not to do a particu

lar thing whose effect stops with the individuals. When the 

effect goes beyond this, there are many examples of regulation. 

While there may be controversy as to the business having such 

a character, clothed with a public interest, there can be no 

controversy as to what followsfrom such a character if it be 

established. The power of regulation existed long before it was 

exercised, as a result it cannot be said that fixing the price 

of insurance is beyond that governmental power and the other in

stances of regulation are not.

To Justify the state, in interposing its authority in be

half of the public, it must appear, not only that the interests 

of the public generally, as distinguished from those of a 

particular class, require such interference, but also that the 

means are reasonably necessary for the accomplishment of the pur

pose, and not unduly oppressive upon individuals. The legisla

ture may not, under the guise of protecting the public interests, 

arbitrarily interfere with private business, nor impose unusual 

an unnecessary restrictions upon lawful occupations. The power 

to restrain an individual of some measure of his liberty of action 

and of his property goes no further than to authorize the enact

ment of laws necessary to reasonable protection of the safety and 

welfare of the general community, and not depriving the individual 

of liberty in the constitutional sense.

There is a large class of private corporations which on 

account of special franchises conferred on them owe a duty to the 

public which they may be compelled to perform. This class of 



corporations is known as "public service corporations," and. from 

a legal viewpoint, they are known as quasi-public corporations. 

A quasi-public corporation may be said to be a private corpora

tion which has given to it certain powers of a public nature, 

such, for instance, as the power of eminent domain, in order to 

enable it to discharge its duties for the public benefit. It is 

private in its ownership, but has an appropriate franchise from 

the state to provide for a necessity or convenience of the general 

public, incapable of being furnished by private competitive busi

ness.

A corporation engaged in furnishing electricity to a 

municipality or its inhabitants and using the public streets or 

exercising other franchises or privileges in doing so is thereby 

performing services of a public nature, with the meaning of the 

constitution and laws of the state wherein it is engaged in busi

ness. Such a corporation is subject to lawful governmental regu

lations to enforce its duties to the public it undertakes to serve. 

Within this category come water companies, gas companies, street 

railway companies, and so forth.

In addition to those businesses that are charged with a 

public interest, that have not already been mentioned, the follow

ing may be listed to give some estimate as to the scope of this 

field; irrigation, stockyards, ticker service companies, pipe lines 

sleeping car companies, telephone companies, and electric power 

transmission lines. An by recent decision oil and gas fields 

have been included within this classification, in Bandini Betro-
1leum Company v California, the state of California passed a

1 Supreme Court Report, ïlovember 23, 1931 



statute regulating the production of oil and. gas. It was a 

statute regulating and. adjusting the co-existing rights of the k* 

surface owners in the same field., in that case, the court said, 

that when the rights of one infringe upon the rights of others 

the state may interpose for the purpose of adjusting and regu

lating the enjoyment of those rights, on the theory of the public 

interest in their natural resources. The legislation lawfully 

vested in the state courts the power to determine what wastage 

of gas in the production of oil is reasonable or unreasonable. 

Whether such wastage be reasonable or unreasonable is a question 

of fact and should be determined in view of necessity of one 

land owner to make productive use of his parcel, in view of the 

equal right of the adjoining owners not to be deprived of cor

relative production from their parcels and in view of the right 

of the public to prevent waste of that which cannot be replaced. 

In Oklahoma, a statute of a similar nature was passed, pro-rating 

the productivity of oil fields by the state, The legality of 

this statute is now pending in the Supreme Court, in the case 

of Champlin Refinery Company v Oklahoma.

Cotton gins have also been brought within this category of
2 businesses charged or coupled with a public interest. Cotton 

ginning is a process which must take place before the cotton is 

in a condition for the market. The cotton gin bears the same 

relation to the cotton grower that the old grist mill did to the 

grower of wheat. The individual grower of the raw product is 

generally financially unable to set up a plant for himself; but 

the service is a necessary one with which, ordinarily, he cannot

2 Tyson & Brother v Banton, 273 U. S. 417.



afford, to dispense. He is therefore, compelled to resort for 

such service to the establishment which operates in his locality. 

Generally, he is so dependent upon the neighborhood cotton gin 

that he faces the practical danger of being placed at the mercy 

of the operator in respect to exhorbitant charges and arbitrary 

control. The relation between the growers of cotton, who consti

tute a very large proportion of the population, and those en

gaged in furnishing the service, is thus seen to be a peculiarly 

close one in respect of an industry of vital concern to the 

general public. These considerations render it not unreasonable 

to conclude that the business has been devoted to a public use 

and its use thereby, in effect, granted to the public,

Another striking attempt, of very recent date, to cloth a 

business with a public interest, was the statute passed in Okla

homa, regulating the manufacturing, selling and distribution of 

ice.® In this instance, the court held that the attempt to regu

late was invalid, as it was not a business clothed with a public 

interest; it was not an attempt to encourage competition, but to 

prevent it. It was not an attempt to regulate the business, but 

to prescribe and preclude persons from engaging in it. The court 

went on to say, that they were dealing with an ordinary business, 

not a paramount industry, upon which the prosperity of the entire 

state depends, in a large measure. The ice business is as 

essentially private in its nature as the business of the grocer, 

the baker, the butcher, or the shoemaker, each of whom performs 

a service which, to a greater or less extent, the community is 

dependent upon and is interested in having maintained. But it 

does not bear such relation to the public as to warrant its in-

3 New State lee Co. v Liebmann, Supreme Court Report, March 21,
1932.



in the classification of ‘businesses charged, with a public use. 

Ice, may be an article of prime necessity it is true, but not 

more so than food, or clothing or the shelter of a home. And., 

as we already know, the production or sale of food or clothing 

cannot be subjected to legislative regulation on the basis of
4a public use. The court went further, and said, that this was 

not a case of a natural monoply, or of an enterprise in its 

nature dependent upon the grant of public privileges. The re

quirement was not imposed to prevent a practical monoply of the 

business, since its tendency was just the opposite. Neither 

was it a case of the protection of natural resources. There was 

nothing in the case upon which to rest a distinction, in respect 

to the attempted control, from other products in common use which 

enter into free competition, subject, of course to reasonable 

regulations prescribed for the protection of the public. Mr. 

Justice Brandeis, dissented from the majority opinion of the 

court. But his dissent was based upon economical grounds rather 

than upon legal principles.

Prom the few cases that have been cited in the foregoing, 

it can be readily seen how businesses, once private, have come 

to be clothed with a public interest. And so it shall be as 

time goes on, for with the ever changing business, social and 

economical conditions businesses that are now considered strictly 

private, may in the future become clothed with a public interest, 

and thus become subject to this regulatory power.

4 0’Gorman & Young, Inc. v Hartford Eire Inc. Co. 282 U.S. 251
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Chapter III.

METHODS OE REGULATING.

Most of the legislation adopted, for the regulation of tran

sportation and other public service companies has to do with the 

making of rates. At common law such companies are under a duty 

to render a reasonable service at reasonable rates and legisla

tion may be adopted for its enforcement. The earliest action 

of the state in dealing with rates was doubtless the action of 

the courts in passing upon the reasonableness of rates fixed by 

the carrier, and in Munn v Illinois it was insisted that the 

power over rates was a judicial power, and could not be exer

cised by the legislature. But the court held otherwise, the 

line of argument was somewhat as follows. In common law coun

tries this power has been exercised from time immemorial by the 

legislature, which has fixed a maximum beyond which charges are 

reasonable. Granting the power to regulate at all, the power to 

fix rates follows, since this is one means of regulation. The 

power of the common law to affect rates by providing that they 

must be reasonable is admitted; but this is itself a regulation. 

If, then, rates are and always have been regulated by law, that 

law, like any other, may be changed by the legislature, since 

no one has a vested interest in any rule of the common law. A 

legislative regulation of rates is therefore a mere instance of 

a change in the common law, which it is entirely within the power 

of the legislature to make; and in doing so it is not exercising 

judicial functions. This view of the question has been universal 
ly followed.1 The distinction between legislative and judicial 

functions is a vital one, and cannot be altered either by legis
lative act or by Judicial decree. Legislation prescribes rules 



for the future; litigation determines rights and wrongs for the 

past. To prescribe a tariff of rates for the future is there

fore not a judicial act; to determine whether existing or pre

scribed rates or changes are unreasonable, in the other hand, 

is a Judicial act.1 2 3 4 While the power to fix rates may be ex

ercised directly by the legislature, it is not, strictly speak

ing, a legislative power; but rather the so-called administra

tive function. However it is not usually necessary to make, a 

sharp distinction, and for our purposes, it is enough to point 

out that the function, while not Judicial, is not in the strict 

sense legislative.

1 I. C. G. v Cincinnati, N. 0. & T.P.R.R. Co. (1Ô97) 167 U.S.479. 
Louisville & h. R.R. Co. v Brown (1903) 123 Ped. 946.

2 Reagan v farmers' loan 1 Tr. Co.(1849) 154 U.S. 362 
Smythe v âmes, (1898) 169 U.S. 466

3 Knoxville v Knoxville Water Co. (1909) 212 U.S.l
4 Chicago & N.W. Ry. Co. v ley, (1888) 35 Red 866.

It is much more convenient for the legislative body to 

confer on a subordinate administrative body the power to regu

late than to do so itself. In this country, the power has very 

generably been referred to an administrative commission.^ The 

reason for delegating the power of fixing rates in detail to a 

commission has never been better expressed than by Mr Justice 

Brewer:

"The reasonableness of a rate changes with the changed con
dition of circumstances. That which would be fair and rea
sonable today, six months or a year hence may be either too 
high or too low. The legislature convenes only at stated 
periods. Justice will be more likely done if this power of 
fixing rates is vested in a body of continual sessions than 
if left with one meeting only at stated and long intervals. 
Such a power can chanee rates at any time, and thus meet 
the changing conditionot circumstances. While, of course, 
the argument from inconvenience cannot be pushed t.oo far, 
yet it is certainly a matter of inquiry whether in the in
creasing complexity of our civilization and our social and 
business relations, the power of the legislature to give 
increased extent to administrative functions must not be 
recognized.,l4:



The legislature may by statute confer the power of fixing, 

rates upon, countries, cities, or villages, or any such bodies 

as constitute local governments, and. the power so conferred 

may be exercised by the body named in accordance with the sta-
5

tute. The power is derived solely from the statute; and in 

the absence of such authority there is no power inherent in a 

municipal corporation to regulate the rates of public service 

companies. If, however, the right to fix rates by ordinance 

is granted to the city it will be construed as a permanent power, 

not exhausted by a single act of fixing rates, but capable of 

being exercised by revising the rates after they have been once 

fixed.6

But any action by any subordinate body may be attacked in 

any court in which the question may come up as unconstitutional. 

And as a practical matter in almost every case where such an 

attack is made, it may be based upon a provision of the Gonsti- 

tution of the United States: that against impairing the obli

gation of contracts, depriving of equal protection of the laws, 

or taking of property without due process of law. A considerable 

number of cases have been taken to the Supreme Court of the 

United States and an important body of doctrine has been devel

oped by the decisions, which will be examined at large in other
, . 8 'chapters.

The regulation of interstate and foreign commerce is one of 

the principal powers confided by the Constitution to Congress.

That this power carries with it the right to exercise it in all 

appropriate ways would seem to be unquestionable.In one of

5
6
7

8
9

San Diego 1 & T Co. v national City (1889) 174 U.S. 739.
Preeport Water Co. v Preeport (1901), 180 U. S. 587. 
Railroad Commission Cases 116 U.S. 307
Reagan v Parmers loan & Tr. Co. 154 U.S. 362
Smith v Ames, 169 U.S. 466 , . „ ___
Cleveland v Cleveland City Ry. Co.(1904) 194 U.S. 517
C. & P. Tel Co. v Manning (1902) 186 U.S. 238



the first oases under the Interstate Commerce Act Mr. Justice 

Brewer said, of the legislative power of Congress to regulate 

rates: ’’There were three obvious and. dissimilar courses open

for consideration. Congress might itself prescribe the rates; 

or it might commit to some subordinate tribunal this duty; or 

it might leave with the companies the right to fix rates sub
ject to regulation and conditions."^ There would therefore 

seem to be no doubt that Congress possesses the inherent right 

which every legislature having power has, either to fix rates 

itself or give to its commission power in the premises. Thus 

far it has wisely refused to fix rates itself; and it has with 

equal wisdom witheld from the commission the power to make 

schedules of rates. By its persistent policy it has given the 

commission only power to give relief from unreasonable rates 

in particular cases where redress is asked. The first grant of 

power in this regard was held by the courts to go no further 

than to authorize the commission to declare the rate complained 

of improper. However, by later legislation the commission was 

given the power in giving relief to designate what the proper 

rate shall be henceforth.

A contract limiting the power over rates may be made be

tween a city and a public service company.* Before holding that 

such a contract exists, a court must first determine whether . 

the city has power to make such a contract exists, a court must 

first determine whether the city has power to make such a contract.

10 I. 0. C. v Cincinnati, h’.). & T. P. Ry. Co. 167 U.S. 479.
11 I. C. 0. v G odrich Transit Co. (1912) 224 U.S. 194,
12 Walla Walla v Walla Walla Water Co. (1878) 172 U.S.l

Royen Park Water Co. v Fergus, (1901) 180 U.S. 624



Such a power may be conferred on a city, and then a city or

dinance, accepted by a public service company, which defines 

the duties of the company and names a maximum rate of compen

sation, constitutes a contract, and the rate named in such an 

ordinance cannot thereafter be diminished.There is, however, 

a constant tendency to find that the ordinance did not consti

tute a contract and that the power over rates continues. One 

whose rights are subject to State restriction cannot remove 

trem from the power of the State by making a contract about 

them. The contract will carry with it the infirmity of the 

subject matter.^4

The question of rate regulation was first raised in the 

United States Supreme Court in the so called ’’Granger Cases", 

There were appeals from the State courts of Illinois, Wisconsin, 

and Minnesota, and from the federal court in Iowa. In each of 

these states the legislature had regulated the rates of public 

service companies; in the first case a grain elevator, in 

the other cases a railroad . This legislation was attacked 

as unconstitutional, because a taking of the property without 

due process of law. The court, however, upheld the acts, on 

the ground that the property was affected with a public in

terest, and the rate for the use of it was therefore a subject 

of legislation. In Munn v Illinois, Mr. .’Chief, Justice ’Waite 

went very far in supporting the power of the legislature by 

stating that it was known that this was no argument against

13 Detroit v Detroit Citizens St. By. Co. (1902) 184 U.S. 368
Cleveland v Cleveland City Ry. Co. (1904) 194 U.S. 517

14 Hudson County Water Co. v McCarter (190fi) 209 U. S. 349
15 Munn v Illinois (1876) 94 U.S. 113
16 C. B. & G. R,, . Co. v Iowa.(1876) 94 U.S. 155 

Chicago, M. & St. P.R.R.Co. v ^chley (1876) 94 U.S. 179 
Winona & St. P.R.R.Co. v Blake (1876) 94 U.S. 180
Stone v Wisconsin (1876) 94 U.S. 181
Peik v Chicago & N. W. Ry. Co. (1876) 94 U.S. 164 



the existence of-a power which might be abused,. Again in Peik 

v Chicago and. Northwestern Railway the court said, in substance, 

that where property has been clothed, with a public interest, 

the legislature may fix a limit to that which shall in law be 

reasonable for its use. This limit binds the courts as well 

as the people. If it has been improperly fixed., the legislature, 

not the courts, must be appealed to for the change. There is no 

doubt of the meaning of the court in these cases. The actions 

of the legislature was deemed binding at least as between private 

parties without regard to the reasonableness of the rates. However, 

this extreme view was soon abandoned, and the courts expressed
17the view that no unreasonable rate would be legal. The court 

went even further and said in language which has formed the basis 

of the rule as it was finally established, that it can not be 

inferred that this power of limitation or regulation is itself 

without limit. The power to regulate is not the power to destroy,
18and limitations is not the equivalent of confiscation. However, 

the court later held for the first time that after a rate is 

fixed by the legislature or commission it is necessarily within 

the power of the courts to declare the rate illegal if it is 

unreasonable. The question of unreasonableness of a rate of 

eharge for transportation by a railroad company, involving,’as 

it does, the element of reasonableness both as regards the com- 

pnay and as regards the public, is eminently a question for ju

dicial investigation, requiring the process of law for its 

determination. If the company is deprived of the power of 

charging reasonable rates for the use of its property, and such

17 Ruggles v Illinois (1883) 108 U.S. 526.
Spring Valley Water Works V Schottler (1884) 110 U.S. 347

18 Railroad Commission Cases (1886) 116 U.S. 307.
19 Chicago, Milwaukee & St. Paul Ry. v Minnesota (1890) 134 U.S. 418 

Ex Parte Young (1909) 209 U.S. 123



deprivation takes place in the absence of an investigation by 

judicial machinery, it is deprived of the lawful use of its pro

perty, and thus, in substance and effect, of the property it

self, Without the due process of law, and in violation of the 

Constitution of the United States, and in so far as it is thus 

deprived, while others are permitted to receive reasonable 

profits upon their invested capital, the company is deprived of
19 the equal protection of the laws. There is nothing new or 

strange in this, according to Mr. Justice Brewer. It has always 

been a part of the Judicial function to determine whether the 

act of one party, be that party a single individual, an organ

ized body, or the public as a whole, operates to divest the
20 other party of any rights of person or property. Hence any 

regulation of rates which all things considered makes impossible
21 a fair return is invalid.

Rates fixed by public authority must not only comply with 

the due process requirements of the Fifth and Fourteenth Amend

ments to the Constitution, but-a’rate fixed by a State must also 

be confined to the intrastate business of the carrier in order 

to avoid infraction of the power of Congress over interstate 

commerce. In practice this has proved, the most difficult feature 

of the regulation of rates since practically all the carriers 

are engaged in both intrastate and interstate commerce and the 

two kinds of business cannot be separated. Under the decision 

Smythe v Ames, holding that rates fixed by the States in

Evans, ’’Judicial Control of Commission Rate-Making"
Case and Comment 895

20 Reagan v Fanners Loan & Trust Co. (1894) 154 U.S. 362
21 San Diego Land & Town Co. v Casper (1903) 189 U.S. 459

Willcox v Consolidated Gas’Co. (1209) 212 U.S. 19



intrastate business must yield a reasonable return on that busi

ness, since separation must be attempted in order to determine 

whether they do yield such a return. The practical- difficulties 

in the way of such a separation led the court to suggest that 

the two kinds of commerce were so inextricably blended as per

haps to make it necessary for Congress to regulate both in order 

to have an effective regulation of that which has been specifi-
22 cally subjected to its control. This doctrine was applied

23 in the Shreveport Case, and the Transportation Act of 1920, by 

which Congress sought to develop the country’s transportations 

system as a unit, requires both intrastate and interstate to be 

treated as parts of one unified system. '’The control of the 

excess profits due to the level of the whole body of rates is 

the heart of the plan. To divide that excess and’ attempt to 

distribute one part to interstate traffic and the other to in-
24 trastate traffic would be impracticable and defeat the plan.”

Ever since the leading case óf Smythe v Ames it has been 

generally recognized that where a rate is fixed so low as to 

impair the earning power of the corporation and render it im

possible to obtain a fair return upon its investment, the rate 

operates a confiscation of property invested in the business, 

and íb unconstitutional as depriving the company of its pro

perty without due process of law. As the rule is generally 

expressed, an unreasonably low rate is an illegal rate, whether 

it is fixed by the legislature itself, or by a municipal cor

poration or board, or by commission. While governmental

22 Minnesota Hate Cases (1913) 230 U.S. 352.
23 Houston, E. & W. Texas Ry v U.S. (1914) 234 U.S. 342.
24 Dayton Goose Creek Ry. v U. S. (1924) 263 U.S. 456. 



agencies may not m&ke rates so low as to be confiscatory, rates 

fixed by contract between governmental agencies and public ser

vice companies will be enforced even though, through change of
25 circumstances, they have become confiscatory. To compel a 

public service, company to carry on its business or any branc.h 

of it at a loss deprives it of property without due process of 

law, but if it continues to exercise the powers conferred upon 

it by a charter from the State it may be required to fulfill
26 an obligation imposed by the charter even though at a loss.

A rate ordinance invalid when made, because confiscatory, may 

become valid through change of conditions. A rate of return 

may be reasonable at one time and become too high or too low by 

changes affecting opportunities for investment, the money mar-
27ket and business conditions generally.

While it is admitted that a public service company is en

titled to a fair return, there is much difference of opinion as 

to the factors entering into the value on which the return should 

be measured. In Smjthe v Ames, the Supreme Court said that the 

basis of all calculations as to reasonableness of rates to be 

charged by a corporation maintaining a highway under legislative 

sanction must be the fair value of the property being used by 

it for the convenience of the public. In order to ascertain 

that value, the original cost of construction, the amount ex

panded in permanent improvements, the amount and the market value 

of its bonds and stock, the probable earning capacity of the 

property under particular rates prescribed by statute, and the

25 Cleveland v Cleveland Ry. (1904) 194 U.S. 517
Columbus Railway, Rower & light 3o. v Columbus (1919)249 U.S.399

26 Missouri .Pacific ky. v Kansas, (1910), 216 U.S. 262.
27 Bluefield Cater Works & Improvement Co. v Public Service 

Commission (1923) 262 U.S. 679 



present cost as compared with the original cost of constructing, 

ancl the amount required to meet operating expenses. These are 

all matters for consideration, and should be given such weight 

as may be just and right in each case. No one of these factors 

is to be ttye.controlling element, but they must all be taken 

together. However, the court did not say that there may not 

be other matters to be considered or regarded in estimating 

the value of the property. But the court did say that the 

company was entitled to ask a fair return on the value that it 

employs for the public convenience. The public, on the other 

hand is entitled to demand that no more be exacted from it for 

the use of a public highway than the services rendered are rea

sonably worth.
dc

This method has been upheld in later cases, although 

Mr. Justice Brandeis has strongly critized it as a basis upon 

which a fair return is to be reckoned. He is of the opinion 

that the thing devoted by the investor to the public use is not 

specific tangible and intangible property, but capital invested 

in the enterprise. That the .Federal Constitution guarantees to 

the utility, upon the capital so invested, the opportunity to 

earn a fair return. It thus sets a limit to the power of the 

State to regulate rates. The Constitution does not guarantee 

to the utility the opportunity to earn a return on the value 

of all items of property used by the utility or any of them. 

The several items of property constituting the utility, taken 

singly, and freed from the public use, may conceivably have 

an aggregate value greater than if the items are used in 

combination. However, the owner is at liberty, in the absence 

of controlling statutory provision, to withdraw his property 

28 Southwestern Hell Tel. Co. V. Pub. Ser. Comm. (1923)262 U.S. 276
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from the public service; and. if he does so, he may obtain for 

it exchange value. On the other hand, so long as the specific 

items of property are employed by the utility, their exchange 

value is not of legal significance. The investor agrees, by 

investing capital in a utility that its charges to the public 

shall be reasonable. The company that he has invested in, is 

the substitute for the State in the performance of public ser

vice, and it thus becomes a public servant. The Constitution 

guarantees an opportunity to earn, by way of compensation, 

the reasonable cost of conducting the business. Included in 

cost, are not only operating expenses, but also capital charges 

Capital Charges include the allowance by way of interest, for 

the use of the capital, whatever the nature the security issued 

therefore; the allowance for the risks incurred; and enough in 

addition to attract capital. The reasonable rate to be pre

scribed by a commission may allow an efficiently managed util

ity much more. A rate is constitutionally compensatory, if it 

allows to the utility the opportunity to earn the cost of the 

service as thus defined.

The above position upheld by Hr. -Justice Brandeis in his 

dissenting opinions, is mentioned here, merely for the purposes 

of illustrating the arguments of those opposed to the present 

method of determining the rate to be charged by a public util

ity. It gives a rather clear insight to the fundamentals in

volved, and the line of reasoning that has been built therefrom 

However, the basis for determining rates has not been changed.

29 Ann Arbor Railroad Co. v United States, 281 U.S. 658
The A. T. & S. R. Ry. Co. v United States, - Supreme Court 
Report, Jan. 4, 1932
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Chapter LV

CONCLUSION

When the theory of 'laissez faire’ prevailed, it meant 

liberty for the ind.ivid.ual to do as he pleased, with his own. 

Liberty does not mean to men at the beginning of the twentieth 

century what it meant to men at the beginning of the nineteenth 

century. Today we know that in order that a man shall be free 

he must be protected from those who would do with him as they 

please. In order to protect the individual from the abuse of 

their power by others, we know that there can no longer be free

dom of action for those who have gained undue power. We are be

ginning to appreciate that paradox which has come down to us 

from the sages of old, namely, that liberty is not to be had 

without restraint. In a modern State we are no longer content 

in seeing that the weak are safe from the violence of the strong. 

Not until the people generally are protected from the oppression 

of those who control their destinies will there be real liberty.

So far as one can judge the future holds no possibility of 

the coercive regulation of the conduct of all businesses which, 

it is apparent, would be one foim of socialism. Regulation of 

this extreme sort will be confined to those businesses which are 

affected with a public interest. The truth is that so long as 

virtual competition prevails there is no necessity for coercive 

law since there is then no power over the purchasing public. 

But where in any business virtual monoply is permanently estab

lished the people will not be denied in their deliberate policy 



of effectual regulation for such public services for the common 

good. Only to this extent does the individualistic ideal of 

society give place to the collective policy. It is with a true 

appreciation of the real issue that we are fighting for state 

control, to gain individual liberty. It may once have been the 

ideal of industrial freedom that a man might do as he pleased 

with his own; in any event that is no longer our notion of social 

justice. It is believed now, that with growth in power over the 

particular market comes increase in responsibility to the depen

dent public. Wo one at present would want to turn the law back 

fifty years ago when those who had the control of public utilities 

were, by failure to apply the law promptly, left to deal with 

their public as they pleased. Nor would anyone want to bring the 

law of public service back to its imperfect state of the early 

years of the Twentieth Century when the railroads could treat 

one shipper differently from another.

However, it is certain, that other businesses than those 

now within this classification will be brought within it. In

deed in reading this work the generalization must have occurred 

that all businesses which have a virtual monoply firmly estab

lished in the nature of things, are so affected with a public 

interest as to be within the class of businesses charged or 

coupled with a public interest.; In private businesses, you may 

sell or not as you please, manufacture what quantities you 

choose, and demand any price that can be gotten, and make any 

agreements that you may desire, that are advantageous. Whereas 

in businesses charged or coupled with a public interest, they 

must serve all that apply without exclusive conditions; they 



must provide adequate facilities to meet all demands of the 

consumer, and in return exact only reasonable charges for the 

services that are rendered.

In all matters of government, a wide discretion is necessary. 

It is not susceptible of an exact limitation, the police power, 

but must be exercised under the changing conditions of society. 

In the progress of population, of wealth, and civilization, new 

and vicious indulgences spring up which require restraint which 

can only be imposed by the legislative power. When this power 

shall be exerted, how far it sail be carried, and where it shall 

cease, must mainly depend upon the evil to be remedied. The 

power of the state and the commercial power of Congress must stand 

together. Neither of them can be so exercised as to materially 

affect the other. What branches of industry will eventually be 

considered of such public importance as to be’included within the 

category of businesses charged or coupled with a public interest 

it would be rash to predict. But no one can study the authorities 

on this subject without feeling their great pontentialities.


