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Problems arising from attempts at taxation of federal bonds, 

securities, and other financial obligations, by the states.

The question of the power of a state government in any manner 

to levy a tax upon the bonds, securities, and other financial obligations 

of the United States was again presented to the courts and the members 

of the bar of this country in the comparatively recent case from the 
state of Missouri decided by the Supreme Court of the United States. 

A statute of the state provided that all the property of any insurance
1. 

company should be subject to taxation by the state, at a certain rate.

The Missouri Insurance Co. made the return of its property, including 

within it, that ninety-four thousand dollars of itB^assets were invested 

in United States bonds and as such were not taxable. This view was 

upheld by the Board of Equalization of Missouri but was reversed by the 

Supreme Court of Missouri who held that this was not a tax upon the 

bonds but upon the right of doing business and so was valid. A writ of 

certorari from the United States Supreme Court was sought and granted. 

There it was the contention of the state authorities that the situation 

was merely an attempt by the state to tax the assets of a corporation 

organized under its laws, there being no discrimination in any manner 

whatsoever against any bonds of the United States. The United States 

Supreme Court in its decision however did not so view it and in its 

l.Sec. 6386 Revised Statutes of Missouri.(1919) 



report it held that since securities of the United States were exempt 

from taxation by the state governments, they still remained so and were 

exempt from any tax when they were considered as part of the assets of
1.

a corporation, whose property was taxable by the state government.

In this case, Mr. Justice Stone filed a dissenting opinion in which 

Mr. Justice Holmes and Mr. Justice Brandeis concurred. It was their 

contention that as long as the tax was not upon the governnaht bonds 

as such but upon a right taxable by the state, then it was valid.

This case brings into prominence the question of when and under what 

circumstances can a state place a tax, either directly or indirectly, 

upon federal securities. At present there is outstanding, in round 

figures, the sum of fourteen billion, three hundred and six million 

dollars in government bonds, certainly a huge sum to withdraw from taxation 

under any circumstances, as is in line with the majority opinion. In due 

time I shall show that under certain circumstances these bonds are taxable. 

But these times are far too few for the amount of taxes that are avoided 

by the holders of these securities. However such is the state of affairs 

with which we must contend.

It would not be amiss at this time to briefly refer to just 

what is a tax, and under what circumstances can a tax be validly levied 

and collected.

l.Missouri ex. rel. Missouri Insurance Co. v. Gehner et ale 281 U.S.313(1930)



Taxation, is the mods of raising revenue for the public purpose. 

This definition is somewhat doubtful and ground for much criticism. What 

is a public purpose? Is the power of taxation si> limitless that any mode 

is valid? Can this power so great and perhaps so essential be exercised 

by anyone claiming the right to act for th«.:state?

The importance of the right io possess the power of taxation 

was clearly illustrated in this country when this nation in its infancy 

was existing under the control of the Articles of Confederation. As will 

be remembered, nowhere in the Articles was the federal government 

given the right of taxing the various inhabitants of the states or the

states but

selves for

the central government was dependent upon the states them-

any funds to be used for the purpose of carrying on the.

affairs of state. As will be noticed many of the states were sfiall^ 

we sayzsomwhat hesitant about giving any money to this new central 

government for fear that it might become too strong and mayhaps destroy 

the state governments, with the result that the federal state received 

very little help financially from many of the states. Due to the lack 

of many many national functions had to be abandoned and the people of 

the United States were beginning to be somewhat fearful about their 

new nation with the natural reaction that the Articles of Confederation

was amended but^really discarded and our present Constitution was written

The lack of the power of-taxation, one of the primary defects of the 

1. Cooley on Taxation pg.72



Articles of Confederation was remedied and the new federal government
1.

was expressly given the power of raising taxes*

We still have not defined just what is a tax, just what 

is that power that is so important that the lack of it can cause a 

strong nation become a mere weakling, and to make a weak nation in 

fact the same nation that was weak withput the power of taxation be

come a strong and financially healthy government?

The Cooley definition of a tax followed and assented to by 

the vast majority of the courts of this land, defines taxes * as the 

enforced proportional contributions from persons and property levied 

by the state by virtue of its sovereignity for the support of the
2.

government and for all public needs. Thus we see that the tax must 

be proportional and not discriminatory in which case it might be 

unconstitutional as the taking of property without the due process 

of law. However the previous statement is not to be construed as 

meaning that a classification in taxation cannot be had for this is 

possible but any classification that may be had must be reasonable 

and not arbitrary, that the distinctions made should be grounded 

upon reasonable grounds, otherwise it may be held to be arbitrary 

and invalid as being opposed to the constitutional guarantees 

against the taking of property by the state without compensation or

1. Constitution Article I.Sec.8 Clausal.
2. Cooley on Taxation(4thed. ) pg.60.



without due process of law. What is the property which is taxable 

by the state is a question often asked. As a general statement which 

is subject to limitation, it mifehttbe said that both persons and 

property, in whatever shape, manner, or size it may be are liable 

to taxation by the state for either group under various and different 

circumstances becomes a taxable object within the purview of the taxing 

arm of the state. In the foregoing remarks, the use of the word"state" 

is intended to include the government of the United States, the various 

state governments, and any agency of the federal or state governments 

given the right of taxation as, a territory, a county,a parish, a 

municipal corporation, or any dependency. It is not within the power 

of a state to indiscriminately assess a tax whenever an opportunity or 

desire presents it self but the state is limited by the obvious 

restrictions that it should be for the support of the government and 

for all public needs. To allow a tax under other conditions would 

permit a state to unjustly enrich itself and increase the holdings 

within its coffers at the expense of its inhabitants. The underlying 

theory of taxation is that inrreturn for the payment of taxes, the 

state undertakes to protect the taxed person or object. And if a 

state be allowed to tax indiscriminately and without any limitation, 

the proportion between the tax paid and the protection afforded 
would be overthrown. Such an exercise of iower'-coulhuandi has led



to tyranny and revolution. The famous utterances of the American 

colonists before the American Revolution thaf’taxation without 

representation" is tyranny can amply portray the situation that would 

develop were the state allowed to tax with importunity.Slowly and 

slowly the people being crushed under their burden would in time 

unburden their fury and another revolution with its destruction 

and catastrophes would result.

What are the limitations upon the taxing power? What are 

these restrictions that cause the citizens to pay their taxés 

without thoughts of revolt even though the tax be grumblingly paid? 

These limitations upon the state power of taxation are either 

express or implied. They are express in that they are noted or 

implicitly stated in the constitutions or statutes of the state; 

they are implied when the qualifications can be ascertained from 

the essential differences and status existing of the taxing power 

and the object to be taxed. The federal government is expressly 

limited in its taxing power due to the Constitution and in view 

of the fact that the vast majority of the states have like provisions 

in their constitutions, I shall briefly refer to pertinent parts.of 

the Constitution granting and limiting the power of taxation.

The preamble of the Constitution, while not in the opinion of many 

ail express grant of power, still has somewhat of a bearing on 



the taxing clauses, so that it may be noted heret The preamble provides: 

that the purpose of the government was:

"in order to form a more perfect Union, establish Justice

insure Domestic Tranquillity, provide for the Cannon Defence, 

promote the general Welfare, end secure the Blessings of 

Liberty to ourselves and Our Posterity...............",

Here at the beginning of the document of authority of the United 

Stqtes is the first mandate to the government which can advisedly be 

considered when an attempt is made to levy a tax. The Constitution 

expressly grants to Congress the power of taxation in that it shall 

have the power "to lay and collect Taxes, Duties, Imposts, and 

Excises, to pay the debts and provide for the Common Defence and
1.

General Welfare". Here again is an express injunction upon the 

taxing power, that it be only "to pay the debts and provide for 

the Common Defence and General Welfare.” There is a further express 

restriction upon the right of Congress to tax in that it is expressly 

forbidden by the Constitution to tax any article exported from
2.

any state.

In addition to these express provisions restricting the 

power of the federal government to tax , there are various implied 

limitations gleaned from a perusal of judicial decisions which however 

have the force of law^such as the want of power in the federal 

l.Constitution Art.I,Sec.8 Clausel.
2.1b. Art.I, Sec.9 Clause 5.



government to tax the agency or instrumentality of any state when 

used in its governmental capacity. Thus an attempt by the federal 

government to tax the salary of a judicial officer of the state
1. 

was held invalid as being beyond the power of the national state. 

However if the object of taxation be one agency of the state but yet 

is not used in any governmental function,it is taxable. This unusual 

proposition was enunciated by the Supreme Court of the United States 

where an attempt to levy a tax upon dispensaries for the sale of 

liquor in South Carolina, controlled by the state was upheld as 

a valid tax upon the ground that liquor dispensaries are not 

necessary governmental functions and as such are not exempt from
2.

taxation.

These provisions all affect the federal government and 

have been referred to in the hope that a scant discussion of the 

federal taxing power and its basis might be of assisytance in 

discussing the taxing power of the various states in that many of 

the state have like pronouncements in their constitutions. However 

since the subject intended as the foundation of this work affects 

only state governments, it would seem convenient to discuss just 

what is the limit of the taxing powers of a state, just what can 

it tax, and under what restrictions does it labor in the exercise 

of that function.

l.Collector v. Day 11 Wall.(U.S.) 113.
2.South Carolina v. United States 199 U.S. 437.



A state has inherent power to tax all persons, property, 

and business, for public purposes, provided they are within its 

territorial limits, without regard to any fact that they may be 

taxed in another state, but this power does not extend to property 

of the United States or any federal agency; but the power of taxation 

is subject to limitations expressly and impliedly imposed by the 

Federal and State Constitution. As a general rule the majority 

of the constitutions of the various Btates expressly provide 

that the taxation exercised by the proper body shall be for a 

public purpose. The Federal Constitution also expressly limits 

the power of the state to tax in that the state cannot tax in 

cases of imposts, excises, and duties on articles imported from
1.

another state or a foreign nation. Another provision in the 

Constitution while not expressly referring to the taxing power 

yet is somewhat of a great and powerful limitation on it; that 

provision is that part of the Fourteenth Amendment which directs 

that no property shall be taken without due process of law and 

what is the exaction of an invalid or exorbitant tax but the 

taking of property without due process of law? While these 

express limitations are broad enough to cover any attempt to 
levy an invalid tax, there are certain inherent limitations 

upon the power of a state to tax that are equally as binding and

1.Constitution Art. I, Sec. 10, Clause 2.
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powerful. No state has the power to tax a federal agency or instrumentality; 

neither has it the power to tax property without its territorial 

limits. The limitation upon the state government to tax a federal 

agency or instrumentality has been the basis and cause of much discussion. 

This limitation is of great importance for as was said by Chief Justice 

Marshall in the well known case of M’Culloch v. Maryland:"the
1.

power to tax is the power to destroy.” So if a state were to 

be given and allowed the use of the power of taxing any federal 

agency or instrumentality, it could so cripple or disable the 

functions of that component part of the federal government so as 

to impair the sovereignity of the latter and all this can be easily 

done by merely exercising the power of taxation. Surely the method 

in which the federal government drove all bankB created by the 

state and were issuing currency out of their work by placing an 

immense tax practically prohibitory, is a clear example of the 

hidden power in the exercise of the taxing right. While these 

limitations upon the right to tax federal agencies or instrument

alities are implied, yet they are as binding and carry as much 

force as do express restrictions. One will search in vain 

throughout the Constitution to discover an express provision 

giving the courts the power to declare an act of the legislature 

unconstitutional. So likewise a search for a provision

1.4 Wheat.( U.S.) 316
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providing the exemption from taxation of a state or federal agency 

or instrumentality by the other would be fruitless. It however cannot 

be contended in view of the relationship of the state and the federal 
governments that either can or should be allowed to tax the other. 

The United States Supreme Court in a decision rendered last year 

adhering to the policy of exemption of state instrumentalities held
1. 

a tax upon the income and principal of municipal bonds invalid.

A question may arise to many as to what body of the 

government is this powerful right granted. And it has been uniformly 

held that the power to impose taxes is, after all still a legis

lative power and as such exercisable only by the legislature. It 

is within the general power to make laws and as such cannot be exercised 

by either the executive or judicial branches of the government.

Having briefly considered what is taxation, let us make a 

cursory examination of the objects of taxation. As a general rule, 

it may be stated that it is within the power of a sovereignity to 

tax any object, tangible or intangible, within its territorial 

limits, that is all property having its situs within the territorial 

limits of,the state. This is the prevailing rule for the taxing of 

property, the underlying theory, as heretofore stated, being that 

for the protection afforded the taxable property, the sovereignity 

is entitled to a proportional contribution to aid in the expense

1. Willicut v. Bunn 282 U.S. 216 



of affording the guaranty of protection and if the property be 

without the state, no protection is afforded. In our government 

a conflict often arises due to the dual sovereignity existing in
1.

this country 'and within its? sphere, each is supreme. Necessarily 

this impliedly excludes any interference by either with the consti

tutional powers of the other. To allow an exercise of the power to tax 

would allow one of the governments to cripple the other, for the 

power to tax acknowledges no limits, and if a state be allowed to 

tax the federal agencies or instrumentalities, it could hamper, 

hinder, impede, aye, even destroy their operations. This power of 

taxation is one of the most powerful and widest powers granted a 

state. But even with such a broad power a state cannot tax the 

federal agencies or instrumentalities for to be allowed to do so 

might result in the hindrance of the functions of that agency. 

However there is a so called "twilight zone" when a state in the 

ordinary exercise of its power attempts to tax a legitimate object of 

its power, within its territorial limits, when lo, behold, there are 

some federal instrumentalities involved. Can there then be taxation 

of these objects when there is no attempt at any discrimination? 

That question is the cause of this thesis,"Problems arising from 

attempts of taxation of federal bonds, securities, and other 

financial obligations by the state governments."

1. Supra pg.8 note 1
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The Constitution permits the federal government to "borrow
1.

money on the credit of the United States." The courts have steadily 

held that in the exercise of this power, the federal government is 

unhampered and any attempt of the state government to interfere in 

its use is absolutely invalid. The Supreme Court has held in the case 

of Weston v. City of Charleston;" A contract made by the government 

in the exercise of its power to borrow money on the credit of the 

United States is independent of the will of the state and is exempt
2.

from taxation." The only restrictions imposed upon any employ

ment of that power are the express and implied limitations hereto

fore mentioned. To the question of why may not the state tax federal 

bonds, the Supreme Court of the United States replied:

"No power has been conferred by the American 

people on their government, the free and 

unburdened exercise of which more deeply 

affects every member of our Republie.In 

war when the honor, the safety, the inde

pendence of the nation are to be defended, 

when all the resources are to be strained
M

to the utmost, credit must be brought in 

aid of taxation, and the abundant revenue 

of tax and property must be anticipated

1. Constitution Art.I. Sec.8 Clause 2.
2. 2 Pet. 449.
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to supply the exigencies, the urgent demands 

of the moment. The people, for objects, the 

most important which can occur in the progress 

of nations have empowered their government to 

make these anticipations, to borrow money on 

the credit of the United States. Can anything 

be more dangerous or more injurious than the 

admission Of a principle which authorizes 

every state and eveyy corporation in the 

Union which possesses the right of taxation 

to hinder the exercise of this power at their
1.

discretion?".

This view as affecting a direct tax upon such bonds is readily 

acceded to by the various states but the problem arises when an attempt 

is made to tax any property, legitimate objects of state taxation, 

within which is included government bonds in. which there is no attempt 

to levy a tax upon the governmentrbonds as such but it is merely 

sought to place the tax upon the property, which is after all a legitimate 

object of state taxation.

It is usually the policy of the government to borrow money 

on the credit of the United States in the nature of bonds for definite 

periods of time either a short term of about ninety days or for a

1. supra pg.13 note 2.



longer period of time for certain years. It is however possible for 

the nation to borrow money on various kinds of notes or paper making 

the latter negotiable and legal tead^&s was done during and after 

the Civil War in the case of "greenbacks”. However at the present 

time , it is the custom of the government to seek loans upon various 

periods of time in the nature of bonds. It is not contended by 

the many financial writers that government bonds should be liable 

to taxation, for under our present system of government under 

the Constitution, this is nigh impossible unless an amendment to 

that document be proposed and accepted by the states.Nevertheless 

it is their contention that when a state attempts to tax property 

within the state, the mere fact that within it might be federal 

bonds or other securities shall be unavailing in any plan to 

render the property exempt from taxation to that proportion. Such 

a situation may ario> when an attempt is made by the state to 

tax;

1. the income of any person

2. any corporation

3. any property.

Each of these presents a new ami important problem which 

will be herein discussed.

1. The income of any person.



A

The vast majority of the states have so-called income tax laws 

wherein it is incumbent upon each inhabitant or citizen as which 

case the statute may provide, to report his income for a certain 

period of time and the sources thereof, upon this, a tax is levied 

id conformity with the state statute. In recent years with the 

increasing amount of government bonds, and incidentally the state 

and municipal corporations have been issuing more and more 

bond issues, it has become a serious problem to tax collectors 

whether any income derived from the bonds of the United States 

are taxable as other income is. The taxing officials of the 

various states that are charged with the duty of collecting 

the taxes of the state, have contended that the income derived
A

from government Bonds and mixed in with the general income of 

the taxed person, is taxable. No distinction, it is claimed, 

can be made between the income derived from government bonds 

and that received from ordinary sources, and being thus, they 
argue that both should be held taxable. The opponents of this 

theory claim such income is closely allied with the bonds 

themselves and to allow the levying bf a tax upon the income 
a

would be in effect a tax upon the bonds themselves. The adherents 

of the plan of no-taxation offer no solution, no remedy, no 

suggestion, and no reply to the bewildered expressions, inquiries, 



and pleas of taxing officials whether such income is to be exempt 

from taxation annually, that is whether as each year the income 

is free from taxation that there never can be a tax levied upon 

it. Proceeding upon the statements of the Supreme Court that 

federal bonds are not taxable, various courts, both state and 

federal, have uniformly held that interest or premiums received
1.

from government bonds are exempt from taxation. The courts as 

one agree that to directly tax the income derived from such sec

urities amounts to taxation of the securities themsleves, that
2.

where the principal is immune, so likewise is the income.

However there is lost sight of the fact that in subsequent 

years a tax is levied upon such income after it is mixed with 

the general Income,without objection, and no attempt is made 

to hold the separate proportion exempt. Perhaps there is a 

tacit understanding there they are then taxable, or can it be that 

the income holders do not care or do not seek the exemption 

again? In passing, a brief reference may be made to the fact 

that a large proportion of the federal bonds , in fact about 

three fourths of them are subject to a surtax which is levied 

by the federal government. Thus we see that we are faced with the

1. Bank of Kentucky v. Commonwealth 72 Ky. 46; Opinion of the Justices
53 N.H.634; Mosely v. State 115 Tenn.57; Pollock v. Farmer’s 
Loan and Trust Co. 157 U.S.422.

2. Northwestern Mutual Life Insurance Co. v. Wisconsin 275 U.S. 136;
Gillespie v. Oklahoma 257 U.S. 501.



first problem that arises when an attempt is made to tax the income 

of private persons, and. the income of any person is a legitimate 

object of state taxation.

2. Any corporation.

The greatest and the widest effect of the view taken by the Supreme 

Court occurrs when attempts are made to tax the various taxable 

parts of a corporation. It may be stated, as a general rule, that 

a state may tax a corporation by means of a property tax, a 

franchise tax, or a tax upon the capital stock or the capital.

In my discourse however, it is of importance only to-consider 

the levy of a tax in the nature of a franchise tax and a tax 

upon the capital òr capital stock, for a tax upon the property 

of a corporation invariably^ifunòt always, is understood to be 

a tax upon the real or personal property of the corporation.

At the outset of this discussion, it might be advisable 

to consider the status of ♦ ceftain corporatiomwhich while a 

federal agency is liable to state taxation, thatecorporations- 

being the national banks. The Supreme Court in the famous case 

of M’Culloch v. Maryland held that since the national bank 

was an agency of the federal government, it was not~liable to



taxation by the state. The court proceeds upon the theory that 

the bank is a federal instrumentality necessary to the governmental 

function, and the court later again held this view in a subsequent
2.

case where an attempt was made to tax the national bank. However 

under certain circumstances, the shares and capital of a national 

bank are taxable, by virtue of such a right granted to the states 

by a statute enacted by Congress permitting the taxing of 

the shares and capital stock of national banks but under various 

conditions,chief of which is that there shall be no discrim

ination against the bank in view of the fact that it is a
3.

federal agency. Acting upon this grant of power, the courts 

of various states have held valid the levying of taxes by the 

states on national bank shares even though federal bonds are 

included within its capital. As it is aptly stated by the 

Supreme Court of the State of New Hempshire;"the shares of 

a national bank are taxable at their value, which is the value 

of the whole capital including the reserve and other surplus
4.

whether invested in United States bonds or not." This rule 

is so uniformly followed as enunciated by the decisions of the 

various courts that it can be said as a general rule that

1.supra pg.10 note 1.
2.Osborn v. U.S. Bank 9 Wheat. 738.
3.Sec. 5219 Revised Statutes; 13 Stat.99, amended 15 Stat.34 and 



shares of any national bank are liable to taxation by the state 

all of course within the requirements and provisions of the
1.

enabling statute. The leading case on the subject of taxation 

of shares of national banks and which has been cited as the 

authority by the courts of the various states is that of 

Van Allen v. The Assessors, a case from the State of New York
2.

decided by the Supreme Court of the United States in 1865. The 

action involved the right on the part oftthe state to tax shares 

in national bank-.ng associations created under various acts 

of Congress. The Supreme Court held that the state due to the 

enabling act of Congress possesses the power to levy a tax 

upon the shares of national banks, in the hands of stockholders 

notwithstanding that the capital of the bank is wholly invested 

in stocks and bonds of the United States.This case has been steadily followed 

by the courts and still is recognized as the basis for like 

decisions today.
In cases involving such si tax, the court takes the 

position that the question of the capital being in federal 

securities and thereby exempt, is immaterial due to the reason
3.

that the tax is not placed upon the bonds but on the shares.

1.First Nat. Bank v. Board of Equalization 92 Ark.335; First Nat. Bank v. 
Farwell, 7 Fed.518; Albany City Bank v. Maher 6 Fed.420; Exchange 
Nat. Bank v. Miller 19 Fed.379; Peoples Savings Bank v. Layman, 
134 Fed.635; People v. The Commissioners 4 Wall. ; Bradley v. 
The People, 4 Wall. 459.

2. 3 Wall. 573.
3. Nat. Bank v. Commonwealth 9 Wall.353; Mercantile Bank v. N.Y. 121 U.S. 138;

Bank of Redemption v. Boston, 125 U.S. 60; Palmer v. McMahon 133 U.S.660 
Des Moines Nat. Bank v. Fairweather, Mayor et. al. 263 U.S. 103.



It is important to notice that the statute allowing

such a tax, expressly provides that there shall be no discrim

ination made against the bank, and if any discrimination or a
1.

semblance of a discrimination exists, the tax is invalid.

It is only due to the enabling act of Congress that

the shares of stock of national banks are taxable.Therefore any attempt 

by a state to levy a tax on the capital stock of a national 

bank in which United States bonds were a constituent part,
2.

before the enactment of the statute was held invalid. Any 

attempt regardless ofhow devious or complicated it may be 

to levy a tax, such a plan would be held invalid. This was 

shown to the State of New York who before the enactment of 

the enabling act tried to tax the shares of a national bank 

but was withheld by the decision of the Supreme Court in the
3.

case of The Bank of Commerce v. The City of New York, and then 

to counteract that decision passed a statute that all banks 

shall be liable to taxation on a valuation equal to the amount 

of their capital stock paid in or secured to be paid in, and
4.

their surplus earnings. The banks naturally objected to the

1. Evansville Bank v. Button 105U.S.322; Hagar v. American National
Bank 159 Fed.396; St. Louis Bldg, and Savings Ass. v. 
Lightner,47 Mo. 393.

2. People ex. rel.Bank of Commerce v. Commissioners of Taxes etc. of
New York, 25 How. P.

3. 2 Black(US) 620.
4. Stat, of April 29, 1863.



payment of this levy, claiming it to be a burden upon the bonds 

whereas the state contended that the tax was upon the Corporation 

and not upon its property, that even if the tax is indirectly 

upon the bonds, it is not the duty of the state to create 

corporations to aid the federal government. However the Supreme 

Court held adverse to these contentions and again held such
1.

an attempt as invalid.

An irreconcilable decision is that rendered by the

Supreme Court of the State of Missouri where the court held 

that it was res adjudicate that government bonds are not taxable. 

The case however was that of a tax upon the amount of capital 

in bonds used in carrying on the business of a bank, which seems 

to be a tax upon the shares, yet the court says:"whatever the 

publicist or political economist may think of the policy or 

wisdom of a law that exempts such a class of property( i.e. 

government bonds) from taxation, the question has passed
2.

beyond the domain of discussion. It is res adjudicata.”

And all this is after the decision rendered in the case of Van
3.

Allen v. The Assessors holding a tax upon shares as valid.

And even today there yet is discussion of such a tax. The decision

l.Bank Tax Case 2 Wall. 200
2.State ex. rel. Davis v. Rogers 79 Mo. 283
3. supra pg. 20 note 2.
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may be reconciled only if the tax levied can be shown to have 

been one upon the capital of the bank. Since the power to tax 

national banks that is the shares of national banks rests in 

the federal act, any tax that may be levied must be in conformity 

A with it. And nowhere does the act give the state the power to

tax the surplus or capital of a national bank. If such a tax ..
1.

is attempted, it must necessarily be held to be invalid.

It may be stated that when speaking or referring to

federal bonds, it is also to be meant that certificates of 

indebtness and notes of the federal government are included 

so that to the latter, the rules heretofore enunciated are
• 2.

applicable.

But the more perplexing and more complicated problem

is presented when any attempt is made to tax the taxable objects

of a corporation, created for profit sharing. As before stated,

we shall dwell more in detail upon the franchise tax and a tax 

upon the capital or capital stock for the problem arises when 

such a tax is attempted to be levied.As I have heretofore stated 

it is the common opinion that a property tax is that upon realty 
v

and personalty and does not mean any federal securities so such

1«First Nat. Bank v. Board of Equalization suprapg.20 note 1; 
Farmers and Mechanics Bank v. Minn. 232 U.S. 516.

2. The Bank v. The Mayor 7 Wall. 16; The Bank v. The Supervisors
7 Wall. 26; People ex. rel. Com. of Taxes v. N.Y. 98 N.Y.63; 
Home Savings Bank v. Des Moines 205 U.S.503.
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a tax will not be discussed.

Perhaps it would be to the advantage of the reader that 

some definitions of the terms used be shown. Therefore I shall 

attempt to somewhat lighten the burden of understanding the

> use of the words,"franchise tax", "capital " capital stock"

Stock" and "property tax" and place some definitions of them 

here.

A franchise tax has no definite meahing. It may mean

either an excise or a property tax. Generally the term "franchise tax" 

is used as meaning an excise as distinguished from a property 

tax; imposed that is the excise tax is imposed on franchises

y. and consisting, of a more or less arbitrary sum having little

or no connection with the actual value, although such a tax is*
often measured by the amount of property or earnings of a 

corporation. At the same time a tax on the franchise in the 

nature of a property tax imposed according to the rules 

relating to taxation of property rather than those governing 

excises taxes is sometimes referred to as a "franchise tax”.

A franchise tax usually takes the form of:

l.A  tax upon the capital stock



2. A tax upon the capital

5. A tax upon the gross earnings

4. A tax upon the net earnings.

A franchise tax has uniformly been held to be valid 

even though included within the capital or capital stock there 

be federal securities. The theory upon which the court proceeds 

in upholding such a tax is that the tax is not upon the bonds 

as such but upon the privilege of doing business and such a 

tax if not discriminatory will not deprive the corporation
1. 

of the power to serve the government and therefore is valid.

The power to levy a franchise tax even though federal bonds 

were involved was forcibly brought to the fore in various 

attempts made by the state to tax as a franchise tax, the 

shares or capital of savings institutions. And the Supreme 

Court with regularity has upheld the tax as a franchise tax 

being not upon the bonds but upon the privilege of doing business 

However it is sometimes very difficult to ascertain 

whether a tax that is levied is in the nature of a franchise 

tax upon the property, or a tax that is levied upon the secur

ities. This problem faced the Supreme Court of the United States

1.State v. Railroad Tax Case 92 U.S.575; Railroad Co. v. Peniston 
18 Wall.5;Tenn. v. Vihitworth 117U.S.129; Fidelity and 
Deposit Co. v. Pa. 240 U.S. 319; General Securities Co. 
Williams 161 Tenn. 50.

2. Provident Institution v. Mass. 6Wr.il.611; Society for Savings
Coite 6 Wai1.594; Hamilton Co. v. Mass. 6 Wall. 632.



in a case from the state of Massachusetts in which a tax levied 

by the state which was claimed to be an excise tax of the fair' 

cash value of all the shares of a corporation which corporation 

owned a large number of federal bonds, was contended on behalf 

of the state to be a franchise tax and thus valid. Nevertheless 

the Court decided that the tax was not a franchise tax but a
1.

tax upon the securities and therefore invalid. A strong dis

senting opinion was filed stating that the tax seemed to be 

a valid one as being levied upon the privilege.

Another mode of taxing corporations is that which taxes 

the "capital stock", or the "capital", or the "stock". Such
2.

a tax has been held to be constitutional. Thesestaxes, as 

franchise taxes,are divisible into a property tax and excises, 

being bound by the same limitations as those enunciated when 

the question of a franchise tax was being discussed*

Before proceeding further, it would not be amiss 

to perhaps explain the meanings of some of the terms above 

enumerated. Generally it is the purpose.of a tax upon the 

capital stock to tax the intangible property of a corporation 

represented by its right to exist and carry on business.

1. McCallan Co. v. Mass. 279U.S.620
2. St. Louis ,San I^ransisco Railroad Co. v. Middlebury 256U.S.226.



* Capital stock " in its strict legal sense is not synonymous 

with "shares of stock" but is a different thing-and forms a 

different subject of taxation. The teim "capital stock " signifies 

the amount fixed by the corporate charter to be subscribed and 

in or secured to be paid in by the stockholders of a corporation 

either in money or in property, labor, or services in the 

organization of the corporation or afterwards, as distinguished 

from the amount of property owned by it, which may be greater 

or less in value than the amount of the capital stock.

The meaning of the word "stock " depends upon the 

connection in which the word is used and the apparent intent 

of the statute. The term as used in many tax statutes is 

understood as being the shares of capital stock in the hands 

of individual stockholders.

* Capital " as referred to in taxing statutes is 

sometimes used in the sense of capital stock although tech

nically there is a clear distinction between the meanings of the 

two terms in that "capital " is the actual property or estate 

of the corporation whether in money or property. It is the 

aggregate of the sum subscribed and paid in by the stockholders 

with the addition of all profits realized in the use and
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investment thereof, or if losses have been incurred, then it 

is the residue after deducting such losses.

A. tax levied upon any of the above is usually held

to be valid in spite of the fact that federal bonds might 

compose part of it, that is that the tax be in the nature 

of an excise tax. If the tax be a property tax and government 

bonds are involved, the tax is invalid, for it does not lie 

within the power of a state to accomplish indirectly that
1.

which it can not do directly. A stockholder is liable for 

taxes upon his shares of stock in a corporation but no state 

can tax the holder for the amount of government bonds exempted 

from taxation by the corporation. This situation arose in 

Wisconsin where an attempt was made to tax a stockholder 

under a statute of the state enacting that if the corporation 

did not pay the full amount of a tax in view of any exemptions, 

a corresponding part should be deducted from the holder’s 

exemption, but the Supreme Court of the United States held 

that if the avowed purpose is to follow the bonds of the United States 

and to make up for its inability to reach them directly, by 

indirectly achieving the same result, the statute must fail 

even if but fir its purpose or special operation it would be

l.Del.,L.  & W. Railraod Co. v. Pa. 198U.S. 341.



perfectly good, and the court held that in this case there 

was such an attempt to follow the bonds and that therefore
1.

the statute must fail.

Thus we see that a franchise tax in the nature of 

an excise tax may be levied upon the capital stock, capital, 

or shares of a corporation in spite of the fact That the 

corporation may be possessed of federal securities for which 

it seeks exemption. This general rule however is difficult of 

application for when it is attempted to be applied the nice and 

difficult question of whether it is a franchise tax in the 

nature of a property tax that is invalid, or is it an excise 

tax which is valid, arises. And we see the recent decisions 

holding a tax as being invalid as a property tax yet a
2.

strong dissenting opinion is filed differing.

3. Any property.

Another problem is presented in an attempt by a 

state to tax as a property tax, the property of individuals 

within which in included government bonds. The courts uniform

ly hold that there can be no sueh tax levied for such an attempt
3.

would be to tax the government bonds which are exempt.

This view taken as herein-to-fore.expressed is that such a tax

1. filler v. Milwaukee 272 U.S. 713.
2. Supra pg. 2 note 1.
3* Supra pg. 10 note 1.
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would ba an impediment to governmental functions. Yet the courts u 

hold that they will not be a party in any attempt to defraud 

the state of any of its just taxes, so that if an attempt is 

made to evade taxation by converting any property into tax - 

exempt bonds with the intention of evading taxation, such an
1. 

attempt is unavailing in any manner to avoid the tax levied.

It is necessary to observe that in such situations the courts 

do not say that government bonds are taxable, but that a court 

of equity will give no redress to any attempt to evade taxation. 

This was the view of the various courts but a recent decision 

takes a contrary view, for in the case of City of Dallas ▼. 

HigginbothamyBailey-Logan Co. decided by the Oircuit Court of 

Appeals for the Fifth Circuit in 1930, the court states that 

the bonds are still tax exempt even though it be the intention 

of the owner thereof to evade assessment of taxes by the purchase
2.

of the bonds.

It is paradoxical, however, that while it is the view 

that government bonds are exempt from taxation, it still is poss
ible to levy a tax upon them in the nature of an inheritance tax. 

Similar to the stand taken by the judiciary in taxes levied upon

1. Shotwell v. Moore 129 U.S. 590; Mitchell v. Commissioners of
Leavenworth County 9 Kan. 344, aff. 91 U.S. 206; In 
re People’s Bank of Vermont, Ill. 203 Ill. 300;

2. 37 F. (2d) 513.



corporations, that a franchise tax in the nature of an excise 

tax is not a tax upon the securities but upon the privilege 

of doing business; so has been the attitude of ths judges that 

an inheritance tax is not one upon the bonds but upon the right 

to take by will or deseenttand is not upon the property thus 

passing, and therefore does not preclude the collection of 

an inheritance tax from a decedent’s estate which consists
1.

partly or wholly of such securities. The Supreme Court in 

a case which has been repeatedly referred to, as stating the 

law upon this subject says :

" We think the conclusion fairly to be 

drawn from the federal and state cases 

is that the right to take property by 

will or descent is derived from and 

regilated by municipal law; that in 

assessing a tax upon such right or 

privilege, the state may lawfully 

measure and fix the amount of the 

tax by referring to the value of the 

property thus passing, and that the

l.Orr v. Gilman 183 U.S. 278; Snyder v. Bettman 190 U.S. 249;
Blodgett v. Silberman 277 U.S. 1.
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incidental fact that such property is 

composed, in whole or in part of federal 

securities, does not invalidate the
1. 

tax or the law under which it is imposed.

Thus we see the attempt to levy a tax upon government 

bonds and a distinction being made in an endeavor to hold such 

a tax as valid. Perchance the Supreme Court realized that a 

large amount of taxes were being evaded. Perhaps the dissenting 

opinion of Mr. Justice Johnson in the case of Weston v. City of 

Charleston was beginning to take fruit and the court was coming 

to his opinion wherein he states:

"Why should not the stocks of the United

States when they become mixed up with the 

capital of its citizens become subject to 

taxation in common with other capital? Or 

why should one enjoying all the advantages 

of a society purchased at a heavy expense, 

and lives in affluence upon an income derived 

exclusively from interest on government bonds, 
2o 

be exempt from taxation?"

1. Plummer v. Cole 178 U.S. 115«
2. supra pg. 13 note 2.
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COWCLUSION.

The foundation for the opinions that the government 

bonds should remain exempt from taxation, as seen from a perusal 

of the decisions of the Supreme Court and the writings of 

various constitutional authorities lies in the fact that to 

allow the taxation of such securities would hinder, impede, 

retard, aye even destroy the operations of the federal author

ities. The advocates of this theory contend that it is mainly 

due to the power of exemption that is granted that leads ' 

investors to place their money into the low-interest bearing 

government bonds> and were this grant be revoked or modified 

a natural result that would follow would be a decrease in the 

amount of sales of such obligations and a blow to the borrowing 

power of the government. To this contention,I must dissent. The 

primary reason for the sale of government bonds is in their 

stability, their certain return of interest. While it may be 

conceded that there may be many people wh* invest their money 
in governmental bonds with the intention and plan of evading 

legitimate state taxes, as has been evidenced by various 

advertisements explicitly stating that taxes can be avpided,



I contend that such a number in proportion of the amount of 

bonds that are sold, afe infinitesimal for the vast majority 

of the holders of federal obligations were led to place their 

money into such securities because of the stability and certain^ 

return. Can it be contended that any trustee charged with the 

duty of making a safe and prudent investment of his trust money 

would hazard that money into a questionable venture or even into 

the mercantile world? No, a trustee to make a safe investment and 

relieve himself of some of the worries incumbent with an investment 

elsewhere would place his money into,securities of the government 

either the state*s or the federal's. A clear example of the 

trust placed in the federal obligations cannot be more forcibly 

brought to our attention than the purchasing on behalf of 

investors, of all the government bonds that are placed on sale 

in these times. It is not doubted that the United States is 

in the throes of one of the most serious depressions, it has 

ever encumbered, as Mr. Justice Brandeis in his dissenting 

opinion in the Oklahoma Ice case decided by the Supreme Court 

on Monday the twenty first of March last, states;

"The people of the United States are now
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confronted with an emergency more serious 

than war. Misery is wide-spread, in a time, 

not of scarcity, but of over-abundance* The 

long-continued depression has brought unpre

cedented unemployment, a catastrophic fall 

in commodity prices and a volume of economic 

losses which threatens our financial insti

tutions. Some people believe that the exist

ing conditions threaten even the stability
1. 

of the capitalistic system.

Yet even such a dismal period and such distressing 

times did not hinder the people of the United States in their 

rush,aye panic,to purchase "baby bonds" issued by the federal 

government in its campaign to relieve the economic distress. 

Can a clearer case of absolute trust.in federal bonds be shown. 

I suppose that someone might say',' Yes, that's all right, but 

they might have purchased the bonds to evade taxation.” Yes, 

they may have done so, but why should the federal government 

allow the people to evade the taxes and why can it be said that 

the people wished not to invest their money in stable securities, 

but to evade taxation?

1« New State Ice Co. v. Liebmann #463 decided March 21, 1932.



However I realize that to allow a state to tax 

government bonds would require a constitutional amendment in 

view of the decisions of the various courts. But I contend that 

it is not the desire of the states to be allowed to tax 

federal bonds as such but it is their wish to be permitted 

to tax taxable objects within the state notwithstanding that 

within them be included federal securities. Such a course can 

easily be reached through decisions of the courts.

It is my opinion that a state should be allowed 

to tax the taxable objects within a state regardless of the 

fact that federal bonds are involved, and such a course is 

justifiable due to the following grounds:

1. It is the state that gives the protection

commensurate with the tax.

2. The federal government will not be retarded,

impeded, or hindered in its operations.

3. The state should not be destroyed to the

benefit of the federal government.



1. It is the state that gives the protection commensurate 

with the tax.

As heretofore stated,the thought underlying the

levying of taxes upon property and persons is that the state 

is entitled to some recompense for the protection afforded the 

property or person. By taxing and levying for a proportional 

part of the expense of the protection that is afforded, some 

of that cost is overcome. If this he the conception of a tax, 

let us see who affords that protection. Throughput the wide 

extent of this nation, it is a steadfast and certain rule 

that the state government within its territorial limits is 

supreme. This being so, upon it is placed the high and sacred 

duty of protecting the persons and property situated therein. And if 

it is derelict in its duty, nowhere does the federal government 

have'the right or power to enter and protect anyone unless a 

federal agency or instrumentality is involved and then only 

to protect that. Notable examples in recent years of the 

interference of the federal authorities to protect its 

property are the entering of the United States troops in the 

great railroad strike where the soldiers were ordered out
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to protect the interstate commerce traffic, and then there 

are the recent orders of the government placing men from the 

United States Marine Corps on trains to protect the postal 

service from robbers , but it is to be noticed that in both 

these cases, a federal agency or instrumentality was involved x
and not any other property. An instance in which the state 

government was alone held responsible for the protection of 

persons and property was that clearly shown in the Boston 

Police Strike, where the action of the then Governor Coolidge 

in demanding that "law and ord<? " be upheld was instrumental 

in his nomination and subsequent election to the office of 

Vice-President of the United States from which office he 

succeeded to the Presidency upon the death of President Harding. 

There when the police of Boston under what they thought to be 

justifiable circumstances suddenly went on stike leaving the 

city to the mercies of criminals, no one thought that it was 

the duty of the federal government to enter and enforce 

law and order but everyone realized that a portion of the 

state's sovereignity was sadly crippled and the Governor of
-4.

the state of Massachusetts, realizing his constitutional



oath and. duty to uphold the Constitution of the state, ordered 

out the state militia to undertake the task of continuing the 

obligations of the state sovereignity to,protect the property 

end person of the inhabitants therein residing.

From merely a cursory examination of instances in 

which riots have occurred, or where protection was needed, it 

will always be seen that it is the state government and that 

government alone to which appeals are sent for relief. I realize 

however that inrecent years there has been more and more of the 

cry, "let the federal government remedy the situation”. I shall 

consider that aspect later in this paper but it is merely 

necessary to comment that there is no constitutional basis for 

any interference.

It might therefore be stated that since it is the 

state government that affords the protection to the person 

or property and that since it is the conception of a tax , 

that it is for the protection afforded, the state should be 

allowed to lay taxes and collect them upon any securities.“ •*
Remember that I do not state that the courts should allow 
such a tax outright upon the securities themselves, for in
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aueh a case a constitutional amendment might be deemed necessary 

but I do contend that where an attempt is made to levy a tax upon 

the taxable objects of the state, such a plan should be held valid 

notwithstanding that included within be federal bonds, securities, 

or other financial obligations.

2. The federal government will not be retarded, impeded, 

or hindered in its operations.

The advocates of a no-tax policy of government bonds, 

securities, or any other financial obligations, in any shape, 

manner , or size whatsoever strenously contend that to allow; 

the levying of such a tax upon those objects would be a serious 

hindrance and impediment to the operations of the federal 

government. Distinguishing such a platform, should not a tax 

which will not hinder or impede the operations of the national 

government be held valid? Cooley who has become to be looked 

as the greatest expounder of the constitutional jurisprudence 
of our country states that the test to be applied when a 

controversy as to the extent or power of a tax arises is, 

whether the tax deprives the person of the power to serve
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1.
the government. Therefore if the person is not ,in any manner, 

hindered in-his benevolent attitude to serve the government, often 

unconsciously or in the philanthropic attitude shown by the way 

in which huge corpoartions with millions of dollars in surpluses

* are placing that money into government bonds, no of course not

to evade the taxation of them but to render a service to the 

government, yes if no one is hindered in any manner of his 

attempt to serve his government, why should no the tax be held 

as valid? The Supreme Court realized that theory for it says :

"It is manifest that exemption of federal 

agencies from state taxation is dependent 

k not upon the nature of the agent or upon

the mode of their creation or upon the 

fact that they are agents but upon the 

effect of the tax, that is upon the question 

whether the tax does in truth deprive them 

of the power to serve the government as 

they intended to serve it, or does it
2.

hinder the efficient exercise of their power.” 
Thereupon the Court holds as valid anytaxation of

1. Cooley on Taxation Sec.602.
2. supra pg.25 note 1.



federal bonds in the nature of a franchise tax claiming that 

it is not a tax upon the bonds but upon the privilege of doing 

business; likewise holds as valid a taxation of bonds in the 

nature of an inheritance tax contending that such a tax is 

levied upon the right of sucession and not upon the bonds« 

Yet how can it be contended that it is not still a tax 

upon the bonds, the only distinguishing characteristic,point 

is & fine distinction^that is attempted to be made nan be
i

explained only in the distinction between the names of 

Tweedledum and Tweedledee« The Supreme Court recognized that 

a tax may not hinder the operations of the government and as 

such to be valid, for in 1905, in the case of the Hibernia
1.

Savings Society v. San Fransisco in which the plaintiffs 

objected to a tax upon two Treasury: checks of the United 

States the court says holding the tax as being a valid one:
"That limitation ( upon the power to tax ) 

is, that the agencies of the Federal Govern«* 

ment are only exempted from state legislation 

so far as that legislation may interfere with 

or impair their efficiency in performing the 

functions by which they were designed to serve

1.202 U.S. 310



that government.”

Realizing that situation why may not a state levy

a property tax upon the securities of the federal government 

whenever they are included within the taxable objects of a state 

especially in view of the fact that no attempt is made to 

hinder the operations of thè government? In the case introductory 

to this paper, all that the state attempted to do was to tax the 

surplus of insurance companies which under its Constitution it
1.

possessed the power of doing. Yet merely due to the situation 

that arose because of the act of th company in placing its 

surplus in federal securities, such a plan was held a detriment 

to the Constitutional powers of the federal government and 

therefore invalid.

3. The state should not be destroyed to the benefit

of the federal government.

As ably put by one writer changing Marshall’s

statement in M’Culloch v. Maryland somewhatfthe power to
2.

exempt from taxation is the power to destroy»” The plan 

of government in the United States is unique in that In this

1. suprapage 1 note 1.
2. Logan "Tax Exempt Securities” 97 Cent.L.J. 332.
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country, we have two sovereign!ties, each supreme within its sphere. 

When the makers of the Constitution met, they had as a plan 

for the government of this nation, two strong sovereigns, each 

supreme within its limits to exist side by side, neither one 

to gain such power as to destroy the other. In spite of the 

"present day tendency to rush to the Federal Government for a 

remedy of every possible ailment of the states, it must not 

be forgotten that within its territorial limts, it is the 

state that is supreme. It is a far flung cry from the stands 

taken by Jefferson and Hamilton in the Constitutional

Convention, where one stood for a strong federal government 

with subordinate states and the other for a government with 

strong states* rights, but the conflict which was then is 

still with us today. In the present era, we see the federal 

government slowly and gradually invading the domain of the 

state's power under the guise of protecting some federal 

right whether it be so or not. Recent years have seen the 

enactments of such statutes as "The Packers and Stockyards
1. 2.

Act" , "The Sheppard-Towner Maternity Act " , and the

unsuces3ful attempts to regulate child labor in the various

1.42 Stat.159; amended 44 Stat.397.
2. 42 Stat. 224.



states. No less serious is the increasing amount of federal 

bonds that are rapidly being issued. Slowly and slowly the 

federal government with its increasing emount of tax-exempt 

securities will seriously impair and possibly destroy to 

a great extent the taxing power of any state. It is seriously 

to be contended that where a state attempts to tax property, 

legitimate objects of its taxing power and included within 

that property are federal securities, the latter should be 

held to be within that power when exercised legitimately.

It is not within the power or province of the federal govern

ment to destroy the efficiency of the operations of the state 

authorities. Such a view was expressed by the Supreme Court 

of the United States in the early period of our national 

government when the court speaking through Chief Justice
1.

Marshall in the case of Dartmouth College v. Woodward, 

says, " the framers of the Constitution did not intend to 
restrain the states in the regulation of their civil 

institutions, adopted for internal government, and that 

the instrument they have given us is not to be so construed 
is admissible.” We thus see even Marshall who certainly was 

1.4 Wheat. 518



a strong Federalist bellèving as they all did, in a strong 

federal government realized that the state was possessed of 

some power that was so great that the federal government was 

bound to recognize it and that the courts could not disregard« 

In recent years a like prouncement was enunciated the

New York courts which held that the Constitution was to 

receive a practical construction but that the state could
1.

not be destroyed«

The problem of tax-exempt securities is rapidly 

creating a serious situation in this country in that it is 

starting a select few that can legally avoid the payment of 

taxes. Just as in France before the French Revolution in 

which select classes were exempt from taxation, just as the 

clergy, the nobility, and the aristocrats were exempt from 

taxation, so are the select few in this country who are 

placing their fortunes into such securities creating a
■-'V*

serious problem for the financial heads of the various states« 

As a result, the possibility of a tax upon such obligations 
has been the cause of study by both the federal and state 

legislatures and in some cases in the last decade, with the enactment

l.People  ex. rel. Astoria Light, Heat and Power Co. v. Carter 187 N.Y.S. 467
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of legislation aimed to allow the levying of a tax. After the

Sixteenth Amendment was incorporated in to the Constitution

giving the federal government the power to tax without

apportionment from whatever source derived, many constitutional 

authorities were of the opinion that the words "from 

whatever source derived" was of sufficient authority for the

passage by the federal government of any statute allowing and

providing for the taxation of tax-exempt securities. But this 

view was overthrown by the Supreme Court holding that the 

Amendment was merely for the purpose of remedlng the Constitution

in

to

a

requiring an apportionment and that it did not grant such
1.

power as contended for by many. It is urgently necessary 

show that there were many brilliant and noted legal minds

that thought otherwise. Mr. Justice Holmes filed a dissenting view

in the case reviewing the Amendment; the then Governor of the
t • *state of New York, the present Chief Justice ,of ^^JJnited

States Charles Evans Hughes was of the. opinion that the Amendment • 

gave Congress the power to tax tax-exempt securities. It was the
*

opinion of many of the members of Congress .that the Amendment

% .

granted such a power for when such a power'was sought in the form

1. Evans v. Gore 253 U.S. 245.

r
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of a constitutional amendment, they claimed that the Sixteenth
1.

Amendment was sufficient.

However the first attempt by the federal government

to legislate in the matter was a resolution filed by Representative 

<■ McFadden of Pennsylvania on December&S, 1920, which declared

that Congress could collect taxes on income derived from tax-
2. 

exempt securities created by the state and its subsidiary parts.

The resolution was referred to the House Committee on Ways and 

Means and was not reported out by that committee with the 

final adjournment of the Congress. The problem of tax-exempt 

securities became so acute that President Harding in his

x message to Congress on December 6, 1921, said," I think

our tax problems, the tendency of wealth to seek non-taxable 

investment, and the menacing increase of public debt, Federal 

State, and municipal all justify a proposal to change the
3.

Constitution so as to end the issue of non-taxable bonds."

This message was the cause of various amendments to the 

Constitution to be introduced, the majority of which were

« allowed to remain in the committees.

1. 65 Cong. Rec. 2012; 65 Cong. Rec. 2017.
2. House Resolution # 136, 68th Cong.
3. H.Rpt.30, 68th Cong. pg.4.



On December 8, 1925 and again on December 5, 1927, ■ 

Representative Garber of Oklahoma introduced a resolution to 

the effect that the United States shall havethe power to levy 

and collect taxes on income derived from securities issued by 

or under the authority of any State but without discrimination 

against income derived from such securities and in favor of 

income derived from securities issued after the ratification 

of this article, by or under the authority of the United States 

or any state. An accompanying resolution granted a like power 

to the states to levy a like tax upon federal bonds subject
1.

to the same limitations. These resolutions were never reported 

by the House Committee on Ways and Means to which they had been 

referred. On February 3, 1928, Mr. Hogg of Indiana introduced
2.

an identical resolution.

On December 8, 1925, Mr. Oliver of New York introduced 

a resolution to the effect that tax-exempt securities should be 

taxable but the money so secured should be returned to the state 

that issued such obligation. He reintroduced this resolution on
3.

December 5, 1927. But as with all the others, the resolution 

stayed in the House Committee.

1. H.R.48,H.R.49 69th Cong.; H. J.R. 24, H.J.R. 25 70th Cong.
2. H.J.R. 191, 70th Cong.
3. H.J.R.43, 70th Cong.
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’i The only resolution affecting tax-exempt securities 

that was Reported out by the House Committee to the House of 

Representatives was one introduced in the 67th Congress on
1.

April 28, 1922 by Mr. Green of Iowa. The resolution provided

4- among other things that the United States and the various states

should have the power to tax any securities issued by the other 

but without any discrimination. In its report to the House, the 

Committee on Ways and Means condemning tax-exempt securities 

cited eight reasons for the passage of the resolution to end such 

issues:

1. A large portion of property escapes taxation
. * 

thereby causing a great loss of revenue.

2. It violates the ability principle of taxation

and unfairly discriminates between taxpayers.

3. It impedes private financing.

4. It discourages investment in new enterprises.

5. It encourages extravagances of governmental agencies

6. It grants a private subsidy to certain interests.

7. By withdrawing money from private enterprise, it

increases the rate of interest required for all 

enterprises not carried on by the government

1. H.J.R.314, 67 th Cong



and thereby adds to the cost of living.
1.

8. It creates social unrest.
The resolution, being a constitutional amendment, required 

a two-thirds vote which it achieved on January 23, 1923 but it was 

never reported by the Senate Committee on Judiciary to which it 

had been referred. At the opening of the 68th Congress, Mr. Green
i reintroduced his resolution but it failed to receive the required 

vote. During the debates on the resolution, the various members 

clearly showed a deep interest in the subject. Many were of the 

opinio# that the Sixteenth Amendment granted sufficient authority 

to tax such securities, the members being of the opinion that the 

Supreme Court had misinterpreted the action of Congress. The fear 

that states* rights would be impaired was prevalent in the minds 

of many so that these with the aid of many that opposed the act 

on principle, the resolution failed of the passage. Thus the 

matter rests.
Let us briefly glance at what one state has attempted 

to do in this matter. There is at present pending on the docket 
of the United States Supreme Court, the case of The Pacific

2.
Co., Ltd. v. Johnson, State Treasurer of California. The

State of California had enacted an amendment to its Constitution

1. H.R. 969 67th Cong.
2. Docket #270 Oct. Term 1931
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providing that all financial, mercantile, manufacturing, and 

business corporations within the state shall pay a tax measured
1.

by their net income* In pursuance with such a grant of power, 

in 1929 the state legislature passed a law, the so-called California
2

Bank and Corporation Franchise Tax Act. Thia act provided that 

among other things that the state could tax all income drawn from 

state, municipal and federal bonds, that net income included ell 

interest received from such bonds. The bank naturally resisted the 

collection of the tax upon the ground that state and federal bonds 

were sought to be taxed but the greatest opposition was upon the 

federal bonds. Thus we see where a state is attempting to tax 

such securities and indirectly relieve itself from some of the 

hardships of tax-exempt securities. What the Court will do is

doubtful for they , after hearing arguments, hwviftg restored the 

case to the docket for reargument.

The problem of the tax-exempt securities is one of the

most serious matters affecting the people of the United States 

and it is the duty of the legislatures to enact laws permitting 

such taxation, or the court should assume a liberal construction 

of the stands and affairs of the people and allow the taxationwhen 

no discriminations exists.

1.Sec.16 Art.XIII. State Constitution 
2.Stat. 1929 chap. 13 .
,3. February 15, 1932.


