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EFFECT OF ACTS OF PRIVATE INDIVIDUALS ON A NATION’S 
RIGHT TO PROTECT THEM ABROAD.

Limitation of Interposition as a Result of Domestic 
Law or by Contractual Stipulation»

From time to time since the conclusion on March 14» 1794, of the 

so-called Jay treaty between the United States and Great Britain, numerous 

international tribunals have been organized to deal with what in a sense 

might be called private wrongs. The purpose of these tribunals has been 

to pass upon complaints of wrongdoing said to have been committed by authori

ties of either oontraoting party against nationals of the other. Decisions 

rendered by some of such tribunals have at times been the subject of consider

able criticism. It is believed to be a faot - a very interesting fact - 

that the fallacies and errors of the opinions that have been subject to the 

most severe censure can be clearly traced to a lack of a clear comprehension 

of the nature of international law. That this conclusion is correct can 

probably be amply shown by a consideration of two kinds of grounds on which 

it has been attempted to deny a nation's right to interpose for the protection 

of nationals abroad, namely, that the right of interposition has been elim

inated by (1) some domestic law or by contractual stipulations entered into 

by a private citizen or a business concern with a Government, or (2) as a 

result of some kind of censurable conduct on the part of an alien in whose 

behalf redress is sought.

It is a well known rule of international law that a nation has the 

right to protect its citizens abroad. In the Corrie case in the United States- 

Mexican arbitration under the convention of September 18, 1923, Dr. Fred K. 

Nielsen speaking for the Commission had the following to say regarding the 

ri£it of a nation to protect its nationals:

"The right of a nation to protect its nationals is 
fundamentally grounded on the theory that an injury to a 
national is an injury to a State. On this theory the 
right to intervention is recognized with regard to a 
limited number of persons within the territorial juris
diction of a soverign nation, a’ jurisdiction that is 
plenary, subject, however, to requirements of international



law. The law by which the merits of the claim are de
cided is a law between States and. not between a private 
person and a State.” (Opinion of the Commissioners, 
1927, U.S.Government Printing Office, Washington,~p7217).

It should be borne In mind that it is the nation and not the

citizen that determines in a given case whether Intervention is justified, 

and that the citizen has no way of compelling his nation to espouse his 

oause. Therefore, any right of the citizen in relation to his Government 

must be based on domestic rather than international la*. When a nation 

intervenes in behalf of its citizens, the latter submits his cause to an 

international negotiation over whioh he has no control, and by the ultimate 

adjudication of whioh he must be bound.

The migration of people and capital alike from one country to 

another is increasing year by year, attended by a corresponding increase 

in possibilities for diplomatic intervention to be brought into play. It 

is well known that when citizens of one country resort to another, they 

submit themselves to the laws of the latter, but the mere separation of an 

individual from this country does not ipso facto relieve him from the duties 

he may owe his own Government. The reciprocal relationship between the 

Government and its national is a continuing one until the national renounces 

his citizenship or by some other meqns expatriates himself. While it is 

true that when a foreigner takes up his residence in a country he is entitled 

to the benefits of its judicial system, and of its police protection, it is 

equally true that he is subject to the laws of the country of residence.

The distinguished Swiss publicist said: "Whoever uses a citizen ill, indirectly 

offends the state, whioh is bound to protect this citizen; and the soverign 

of the latter should avenge his wrongs, punish the aggressor, and if possible, 

oblige him to make full reparation; since otherwise the citizen would not 

obtain the great end of the civil association, whioh is safety." (Tattel, 

Chitty-Ingraham ed., Phlla. 1855, Bk. II, Ch. VI, Seo. 71).

Tarious attempts have been made to limit interposition by domestic 

law or by contractual stipulations. These attempts have been made primarily
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by means of contracts with aliens for the purpose of preventing the 

Government to whioh the alien belongs from intervening to protect his 

interests, in case he is the victim of wrongful treatment. Several 

countries have also endeavored to limit intervention by means of the 

enactment of local laws in order to take from an alien his privilege of 

appealing to his Government for protection in case he should reoeive ill 

treatment at the hands of the authorities in the country In which he may 

be sojourning. Discussions by both international tribunals and writers 

on international law of questions with respect to such a limitation on 

interposition seem clearly often to have been characterized by a failure of 

recognition and application of fundamental principles of law with respect 

to several subjects. Among these are: (a) The nature of international 

law as a law between nations whose operation is not controlled by the acts 

of private individuals, (b} The nature of an international reclamation as 

a demand of a Government for redress from another Government - and not a 

private litigation. Co) The confusion between substantive rules of inter

national law that a nation may invoke in behalf of itself or its national 

against another nation, and jurisdictional questions before international 

tribunals which are regulated by covenants between nations and of course not 

by rules of international law or by acts of private individuals.

As was said in a dissenting opinion rendered by Judge Nielsen in 

the Oriental Navigation Company case, ■ decided before the United States- 

Mexican arbitration, "International law is a law for the conduct of nations 

grounded on general assent of the nations. It can be modified only by the 

same processes by whioh it is formulated." (Opinions of the Commissioners 

1929, U, S, Government Printing Office, Washington, p.39 J. The sources 

of international law are,customs and treaties, ant the important' sources of 

evidence of the law are- judicial decisions of domestic and international 

tribunals, certain other kinds of public governmental acts, treaties ant the 

writings of authorities. Judge Nielsen speaking for the Commission in the 

IMxjay case eaid:
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"The existence or non-existence of a rale of inter
national la* is established by a process of inductive 
reasoning so to speak; by marshalling the various forms 
of evidence of international lav to determine whether or 
not such evidence reveals the general assent that is the 
foundation of the la* of nations»" (Opinions of the 
Commissioners, 1929, U. S» Government Printing Office, 
Washington, p» 185),

No nation or a combination of a few nations, or private individuals, or 

combination thereof, or private individual* acting in conjunction with a 

Government, can abolish, alter, amplify or limit a rale of international 

law,

When a nation is accorded membership in the family of nations, 

there accrues to it certain rights and benefits of international lav, but 

at the same time there devolves upon it a corresponding requirement of 

complying with the duties of that la*, and of meeting all responsibilities 

which it imposes. If the responsible authorities of a nation fail to fulfill 

the-requirements of international law there is, of course, a breach of duty 

for which it must answer, Undoubtedly, a nation is responsible for acts of 

its authorities such as have been termed "international^ injurious," 

(Oppenheim, International Law, Vol, I, p.256). In either case the respon

sible nation may properly be called to account by another nation. In the 

Way case the Commission speaking through Dr, Nielsen, said:

"St is believed to be a sound principle that, when 
misconduct on the part of persons concerned with the discharge 
of governmental functions, whatever their precise status may 
be under domestic law, results in a failure of a nation to 
live up to its obligations under international law, the de
linquency on the part of such persons is a misfortune for 
which the nation must bear the responsibility," (Opinions 
of the Commissioners, 1929, U, S, Government Printing Office, 
Washington, p, 106).

This eminent international jurist speaking further in the Du jay 

case had the following to say:

"An international tribunal is concerned with the ques
tion of whether there has been a failure on the part of a 
nation to fulfill the requirement* of a rale of international 
law, or whether authorities have committed acts for which a 
nation is directly responsible under that law. The lav of 
nations is, of course, the same for all members of the family



of nations, and redress for acts in derogation of that 
law is obviously not dependent upon provision of domestic 
enactments* Domestio law can prescribe whether or not 
certain kinds of actions arising out of domestic law 
may be maintained by aliens, or nationals under that 
law, but it is by its nature incompetent to prescribe 
what actions may be maintained before an international 
tribunal," (Opinions of the Commissioners, 1929, U. S.
Government Printing Office, Washington p»189).

Thus we see that the family of nations is governed by international 

law and not by its various systems of domestic law. Therefore, the acts 

of governmental authorities, as well as all domestic laws, must square 

with the law of nations, -Ko domestic enactment of a nation can relieve 

that nation of any duty imposed upon it either by international law or by trea

ties, nor deprive any other nation of any of its rights* It is clear, there

fore, that no nation can by contract with a private individual or by legis

lative enactment, relieve itself of its obligations under international law 

nor nullify the rights of another nation under that law.

Perhaps the most artful way of attempting to limit intervention 

is by the incorporation in contracts between a Government and an alien, 

a stipulation by which the latter agrees to submit all disputes and dif

ferences arising out of the contract solely to the local courts, and to 

renounce his right to call upon his own Government for protection in such 

matters. The father of this doctrine was the famous South American pub

licist, Calvo, who condemned intervention for the enforcement of private 

claims of a pecuninary nature, especially all those based upon contracts. 

Pursuant to this doctrine, many domestic laws have been enacted in various 

countries to accomplish the same purpose. The Constitution of Ecuador of 

1897 by Article 38 provided that every contract of an alien with the Govern

ment or with a citizen of that country "shall carry with it implioity the 

condition that all diplomatic claims are thereby waived," An analogous 

provision is found in Article 139 of the Venezuelan Constitution of 1893, 

which provided as follows:

"In every contract of publio interest there shall be
inserted the clause that 'doubts and controversies that
may arise regarding its meaning and execution shall be



decided, by the Venezuelan tribunals and according to 
the laws of the Republic, and in no oase can such contracts 
be a cause for international claims." (Moorets International 
law Digest, Vol. VI, p«299) •

In attempting to restrict the right of diplomatic interposition, 

no doubt these two nations as well as all others that hold to this doctrine, 

assert their right to do sc on the grounds of independence, soverignity, 

complete territorial jurisdiction and the principle that individuals who 

repair to foreign countries must submit to the local law. It seems un

necessary to cite any legal authority to support an assertion that inter

national law recognizes the right of a nation to intervene to protest its 

nationals in foreign countries, through diplomatic channels and through 

instrumentalities suoh as are afforded by international .tribunals.

In a contract between the International Telephone Company of

New Jersey and the Venezuelan Government, there was a stipulation that 

"any doubts or disputes that may arise by reason of this contract shall be 

decided by the courts of the Republic in conformity with its laws." The 

United States Department of State being asked to comment upon this particular 

clause, said through Mr, Bayard, Secretary of State on June 23, 1887: "This 

Department does not concede that this clause constitutes the Venezuelan 

courts the final arbiters of questions arising under the oontraot between 

the corporation and the Government of Venezuela, because, in the event of 

a denial of justice by such courts, the Department may, under the rules of 

international law, properly intervene." (Moore*a International Law Digest, 

Vol. VI, p.294}. This same Secretary of State said in an instruction dated 

February 15, 1888, addressed to Mr. Buck, our minister to Peru: "This govern

ment cannot admit that its citizens oan, merely by making contracts with 

foreign powers, or by other methods not amounting to an act of expatriation 

or a deliberate abandonment of American citizenship, destroy their dependence 

upon it or its right to protect them in oase of a denial of justice." 

(Ibid, p.294}.

The United States has steadfastly refused to regard 3uoh provisions 

in contracts, as destroying its right to interpose in behalf of its oitizens 

when there has been an invasion of their rights. Since rights secured by



international law are incapable of being destroyed by the enactment of 

domestic laws, it logically follows that no such right can be destroyed by 

contracts made by -.a* nation with a citizen of another nation»

From the following excerpts taken from Calvo's work on international 

law, one gathers the idea that a nation fulfills its duties by according to 

aliens the same treatment as is accorded to nationals, and that no nation 

should intervene to obtain for its nationals anything more, either as regards 

rights or remedies:

"America, as well as Europe, is inhabited today by 
free and independent nations whose soverign existence has 
the right to the same respect, and whose internal public 
law does notadmit of intervention of any sort on the part 
of foreign peoples, whoever they may be." (Le droit 
international the'orique et pratique, 5th ed., 1, Sec. 
204, p» 550).

"It is certain that aliens who establish themselves 
in a country have the same right to protection as nationals, 
but they ought not to lay claim to a protection more extended. 
If they suffer any wrong, they ought to count on the government 
of the country prosecuting the delinquents, and not claim from 
the state to which the authors of the violence belong any pe
cuniary indemnity.

"The rule that in more than one case it has been attempted 
to impose on American states is that foreigners merit more re
gard and privileges more marked and extended than those accorded 
even to the nationals of the country where they reside." (Ill, 
Sec. 1278, p. 140).

It is clear that such declarations do not define the character and 

scope of rights secured in favor of aliens by rules of international law or 

by stipulations of treaties. The acts of authorities of a nation towards 

aliens cannot be said to square with international law merely because the 

same acts have been committed towards nationals. In speaking of the rights 

of a nation with regard to the enaotment aid. execution of local laws, .Com

missioner Nielsen in a separate opinion in the Neer case said:

"***» it is also clear that the domestic law and the 
measures employed to execute it must conform to the re
quirements of the supreme law of members of the family 
of nations which is international law, and that any fail
ure to meet those requirements is a, failure to perform a 
legal duty, and as such an internnational delinquency. 
Hence, a strict conformity by authorities of a Government 
with its domestic law is not neoessarily conclusive evidence 
of the observance of legal duties imposed by international
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law, although it may he important evidence on that point." 
(Opinions of the Commissioners, 1927, U.S.Government Print
ing Office, Washington, p. 77).

Again in the Janes case, Commissioner Nielsen stated:

"A nation has the right to insist upon the observance 
of obligations of international law which in a certain 
sense, undoubtedly qualify, so far as aliens are concerned, 
those plenary soverign rights which, as described by Chief 
Justice Marshall, a nation may exercise with regard to the 
persons and property of its own nationals. An alien has 
the right to rely upon an observance of rights which are 
secured to nations by international law, and which inure to 
his benefit. Persons dependant upon him have that right, 
and international tribunals have the power to award redress 
for the disregard of such right*" (Opinions of the Com
missioners, 1927, U. S. Government Printing Office, Wash
ington, p. 124) •' '

From time to time indemnities .have been awarded in favor of aliens 

because of mistreatment in connection with imprisonment, and it has been no 

defense in such cases that nationals were treated in the same manner. For 

lack of proper protection of aliens or of inadequate measures for the appre

hension and punishment of persons who have committed wrongs against aliens, 

indemnities have likewise been awarded, and it has been no defense that no 

better police protection or judicial measures were used in.analogous cases 

affecting nationals. In all these cases, the question is whether or not 

the requirements of international law have been met.

Many text-writers and others have suggested that contractual stipu

lations and local legislation, intended to preclude diplomatic interposition, 

are unobjectionable, if they are construed to mean that a person contracting 

with a Government Nlndis himself to resort to local remedies, and is not 

entitled to diplomatic intervention, unless he has suffered a denial of 

justice resulting from improper judicial aotion. There is a rale in.in

ternational law that requires an alien to resort to local remedies prior 

to invoking diplomatic intervention. However, in view of this rule, it 

would seem unnecessary to attempt to limit interposition by contractual 

stipulations. It must be borne in mind that nations only by general 

assent can restrict intervention, but individuals cannot do so, nor can a 

nation by a contract with an individual do so.

. /



In connection with the rule of international law that allene must 

exhaust the looal legal remedies before they oan call upon their own country 

for intervention, it is interesting to note that there has been some tendency 

to eliminate this rule. Some Governments in establishing international 

tribunals to deal with complaints of wrongdoing have considered it advisable 

to provide that international controversies should be finally settled; that 

the tribunals should be empowered to pass upon the question whether wrong 

was oonmitted, to afford redress for improper treatment and to ignore the 

subject of resort to looal remedies. The arbitral agreement concluded be

tween Great Brftain and the United States on August 18, 1910, contained the 

provision that no claim should "be disallowed or rejected by application of 

the general principle of international law that the legal remedies must be 

exhausted as a condition precedent to the validity of the claim," Sy Article 

V of the Convention concluded between the United States and Mexico on September 

8, 1923, it was agreed that "no claim shall be disallowed or rejected by the 

Comission by the application of the general principle of international law 

that the legal remedies must be exhausted as a condition precedent to the 

validity or allowance of any claim,"

That contractual stipulations designed to preclude diplomatic inter

vention cannot effect that purpose, is clearly manifested by these two important 

international tribunals.

In the Orinoco Steamship Company oase, a claim presented by the 

United States against Venezuela, under the convention of February 17, 1903, 

the tribunal had under consideration the effect of a contractual stipulation 

in the following language:

"Doubts and controversies which may arise regarding the 
interpretation and execution of this oontraot shall be de
cided by the Venezuelan courts in accordance with the laws 
of the Republic, and in no case shall they give rise to inter
national olaims,"

Dr. Laimas oh, speaking for the tribunal, had this to say regarding the 

provision in question:

"Whereas it follows from the Agreements of 1903 and 1909 -
* on which the present arbitration is based - that the United

States of Venezuela, had by Convention renounced invoking the 
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provlslons of Article 14 of the Grell Contract and of 
Artiole 4 of the oontract of May 10, 1900, and as, at 
the date of said agreements, it was, in faot, oertain 
that no lawsuit between the parties had been brought be
fore the Venezuelan courts; and as the maintenance of 
Venezuelan jurisdiction with regard to these claims 
would hare been incompatible and irreooncible with 
the arbitration which had been instituted." (For 
the text of the award, see Amerioan Journal of Inter
national Law, Vol. V, p.230).

Regarding the construction of such provision and looal laws of

like purpose, Judge J. B. Moore, in an address delivered before the American

Society of International Law in 1915, said:

"Clauses suoh as this, when actually embodied, in con
tracts, have on several occasions been discussed by inter
national commissions, with results not entirely harmonious. 
In some cases they have been regarded merely as devices to 
curtail or exclude the right of diplomatic intervention, 
and as suoh have been pronounced invalid. In other cases 
they had been treated as effective, to the extent of mak
ing the attempt to obtain redress by looal remedies absolute
ly prerequisite to the resort to international action. Only 
in one or two doubtful instances does the view seems to have 
been entertained that they should be permitted to exclude 
diplomatic interposition altogether.

"On the whole, the principle has been well maintained 
that the limits of diplomatic action are to be finally de
termined, not by looal regulations, but by the■generally 
accepted rules of international law." (Op. Pit, pp.22-23).

That diplomatic action can be precluded has been generally re

jected. However, in treating of this theory, some arbitral tribunals seep 

to reveal in one form or another an erroneous conception of the nature and 

scope of international law, or of the nature of an international reclama

tion, and generally in addition, not only a confusion between rules of 

substantive international law and questions of jurisdiction, and in case 

of opinions of arbitral commissions also a failure to give effect to 

jurisdictional provisions of arbitral agreements. The correctness of 

this conclusion will probably be borne out by Brief references to a few cases. 

At least one authority on international law, hr. Fred K. Nielsen, 

believes that in cases grounded on a complaint of a breach of a contract 

that an international tribunal can properly give effeot to principles of law

, with respect to confiscation. Speaking on this question in his dissenting

opinion in the Cook case, he said:
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"International law does not prescribe rules relative 
to the forms and. the legal effect of contracts, but that 
law is, in my opinion, concerned, with the action authorities 
of a government may take with respect to contractual rights» 
If a government agrees to pay money for commodities and fails 
to make payment, it seems to me that an international tri
bunal may properly say that the purchase prioe of the com
modities has been confiscated, or that the commodities have 
been confiscated, or that property rights in a contract 
have been destroyed or confiscated.

"I assume that it is generally recognized that confis
cation of the property of an alien is violative of interna
tional law, just as it is generally forbidden by domestic law 
throughout the world. The extent to which principles of 
international law have been applied to this subject is inter
esting. 7/hile generally speaking, the law of nations is not 
concerned with the actions of a Government with respect to 
its own nationals, we find in international lav; a prohibition 
against confiscation even with respect to the property of a 
nation’s own nationals. A well recognized rule of interna
tional law requires that an absorbing state shall respect and 
safe-guard rights of persons and of property in ceded or in 
conquered territory." (Opinions of the Commissioners, 1929, 
Government Printing Office, ’.'/ashington, p.269 )»

In the Turnbull case, decided before the American-Venezuelan Com

mission of 1903, a stipulation in a contract provided substantially that if 

any questions or controversies should arise out of the contract, they should 

be decided in conformity with the laws of Venezuela and by the courts of 

that Kepublio. Umpire Barge in construing the effect of this provision, 

declared that the claimants had "deliberately contracted themselves out of 

any interpretation of the contract." In regard to this opinion, Judge

John Bassett Moore, has^observed:

"In a word, he "(Umpire Barge)" declared in the Turnbull 
case,that, as the claimants had ’deliberately contracted, 
themselves out of any interpretation of the contract, and 
out of any judgment about the ground for damages for reason 
of the contract, except by the judges designated by the con
tract,* they had, in the absence of a decision by those 
judges that ’the alleged reasons for a claim for dn.nm.gee 
really exist,’ ’no right to these damages, and a claim for 
damages, whioh parties have no right to claim cannot be 
accepted.’ It may be superfluous to remark that, accord
ing to this view, there aan be no room whatever for inter
national action, in diplomatic, arbitral, or other form, 
where the renunciatory clause exists, unless indeed to se
cure the execution of the judgment of a local Court favor
able to the claimant; for if the parties have ’no right to 
claim’ damages which the local courts have not found to he 
due, it is obvious that international action of any kind 
would be as inadmissible where there had been an adverse 
judgment, non matter how unjust it might be, as where there 
has been no judgment whatever." (international Law Digest, 
Vol. VI, pp. 306-207).
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Umpire Barge, obviously dismissed this case on what he con

sidered to be jurisdictional grounds as, in his opinion, the claimants 

had eliminated the case from the jurisdiction of the Commission, The 

reasoning employed in reaching this decision is, indeed, strange since 

the jurisdiction of the Cotonission was defined by Article I of an 

arbitral protoool concluded between the United States and Venezuela, 

February 17, 1903, The Article in question embraced "All claims owned 

by citizens of the United States of America against the Republic of 

Venezuela, which have not been settled by diplomatic agreement or by 

arbitration between the two Governments, and which shall have been 

presented to the Commission" created by the protocol.

Dr, Nielsen, in the Blair case defined jurisdiction as "the 

power of a tribunal to determine a case conformably to the law creating the 

tribunal or other law defining its jurisdiction," This distinguished jurist 

goes on to say that "Generally speaking, when a point of jurisdiction is raised, 

we must of course look: to the averments of a complainant’s pleading to determine 

the nature of the case, and they will be controlling in the absence of what 

may be termed colorable or ficitious allegations, Matters pleaded in de

fense with respect to the merits of the case are not relevant to the question 

of jurisdiction," (Opinions of the Commissioner, 1929, U, S. Government 

Printing Office, Washington, pp, 108-109},

International law does not concern itself with the question of juris

diction of arbitral tribunals, and nations deal with this subject by agree

ments which they oonolude for the purpose of creating arbitral tribunals to 

determine the rights of nations and of claimants. Therefore, claimants can 

have nothing to do with the determination of the jurisdiction of such tribunals, 

and any arrangements which private persons may enter into from time to time 

with a Government cannot be invoiced to nullify the jurisdictional provisions of 

international arbitral covenants concluded by nations, With respect to the 

contractual provision involved in the Turnbull case, Umpire Barge said "the 

will of the contracting parties, which expressed will must be respected as 

the supreme law between parties, according to the immutable law of justice
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and equity: pacta servanda, without which law a contract would have no 

more worth than a treaty, and oivil law would, aa international law, have 

no other sanction than the cunning of the most astute or the hrutal force 

of the physically strongest."

It may be noted with reference to observations of this kind, that a 

contractual stipulation drawn up several years before an arbitration treaty 

should certainly not have, in determining the jurisdiction of an arbitral 

tribunal, "more worth than a treaty" which created the tribunal and defined its 

jurisdiction. It would not seem reasonable to suppose that a failure to give 

the intended effect to a contractual stipulation desigged to preclude a nation 

from intervening under international lav/, would place that law in such a 

position as to "have no other sanation than the cunning of the most astute 

or the brutal force of the physioally strongest."

Some other interesting observations are made in an earlier case in 

the same arbitration namely, the Budloff case, decided by the same Umpire on 

November 4» 1903. Dr. Barge said that "absolute equity" permitted the com

mission to give relief in favor of a claimant, notwithstanding similar con

tractual provisions intended to limit diplomatic intervention, and nothwith- 

standing the fact that at the time the deoision was rendered a suit was in

stituted by the claimant against the Government of Venezuela and was pending 

before the local courts. The Umpire said:

"Now whereas the Government of Venezuela, by its 
honorable agent, opposes that in article 12 of the con
tract entered into by the predecessor in Interest of the 
claimants, the parties stipulated that the doubts and 
controversies, which might arise by reason of it should 
be decided by the tribunals of the Republic, it has to 
be considered that this stipulation by itself does not 
withdraw the claims based on such a contract from the

that con- 
appeal to 
to be in- 
of not

jurisdiction of this Commission, because it does not 
deprive them of any of the essential qualities 
stitute the character which gives the right to 
this Commission, but that in such cases it has 
vestigated as to every claim, whether the fact 
fulfilling this condition and of claiming in another 
way, without first going to the tribunals of the Republic, 
does not infect the claim with a vitium proprium, in con
sequence of whioh the absolute equity (which, according to 
the same protocol, has to be the only basis of the decisions 
of this Commission) prohibits this Commission from giving the



benefit of its jurisdiction {for as such it is regarded 
by the claimants) to a claim based on a contract by which 
this benefit was renounced and thus absolving claimants 
from their obligations, whilst the enforcing of the obliga
tions of the other party based on that same contract is 
precisely the aim of their claim;" (Venesuelan Arbitrations 
of 1903, Ralstons’ Deport, p. 193).

However, in the case of the Orinoco .steamship Company in the same 

arbitration, decided February 20, 1904, Dr. Burge declared that the rule of ab

solute equity could not permit a contract containing the customary stipulation 

with respect to interposition to be made "a chain for one party and a screw 

press for the other." (Ibid., pp. 72, 91).

Again in the Woodruff case in the same arbitration, decided October

2, 1903, Dr. Barge held that contractual stipulations purporting to confer 

exclusive jurisdiction on local counts deprived the arbitral tribunals of juris

diction. He said: "by the very agreement that is the fundamental basis of the 

claim, it vzas withdrawn from the jurisdiction", of the Commission. He stated, 

however, that a citizen could not impede the right of hid Gowernment to bring 

an international claim in case of a denial of justice or undue delay of justice. 

It is presumed that he had in mind the denial of justice resulting from wrong

ful action on the part of the local judiciary. In this case the Umpire had 

under consideration the following contractual provision:

"Doubts and controversies which at any time might occur 
in virtue of the present agreement shall be decided by the 
common laws and ordinary tribunals of Venezuela, and they shall 
never be, as well as neither the decision which shall be pro
nounced upon them, nor anything relating to the agreement, the 
subject of international reclamation;"

In a memorandum transmitted by the Secretary of State, Boot to the 

President in 1908, and forwarded by him to the Senate, the following comment 

is made on the opinions of Dr. Barge which have been briefly discussed:

The opinions of the learned Umpire are absolutely irrecon
cilable and do not even show a consistent progression. It was 
at one time thought that equity varied with the length of Chan
cellor's foot. It is perhaps not entirely unfair to suggest 
that in this case ’absolute equity’ seems to have varied with 
the seasons of the year." (Correspondence relating to wrongs 
done to American citizens by the Government of Venezuela, pp.83-84).

Another case, is cited coming before a different tribunal. The opinion 



-15-

in that case was apparently based on views similar to those expressed in 

opinions rendered by Dr. Barges. Reference is made to the case of the Witrate 

Railway Go., Ltd, (cited in Ralston, The Law and Procedure of International 

Tribunals, p. 67), where a claim was presented by the Government of Great Britain 

against Chile. In this case the arbitral commission considered the effect of a 

stipulation relating to the transfer of concessionary rights. It was provided 

in a concession that if a transfer granted by the Government of Chile should 

be made in favor of foreigner? they should remain subject to the laws of the 

country without power to exercise diplomatic intervention.

The Commission held, the British Arbitrator dissenting, that it did 

not have jurisdiction in the case. It said with respect to contractual stip-

ulations purporting to bind foreigners, "to place themselves upon a footing 

of equality with nationals", and "not to invoke the intervention of the Govern

ments to which they belong" that "no principle of international lav/ forbids 

citizens to agree personally to such contracts", but added, "which furthermore 

do not obligate foreign Governments." It was further stated.that the arbitral 

agreement stipulated that the claims to be arbitrated "should be countenanced 

by the Legation of His Britannic Majesty"; that it resulted from the nature 

itself of arbitrations, as well as from the text and spirit of the convention, 

that the arbitral tribunal replaced, "in order to determine a given category 

of business, the diplomatic action existing on their aooaunt between both Govern

ments"; that consequently the individuals or societies which had bound themselves

by contract freely celebrated not to have recourse personally to diplomatic pro

tection, likewise, could not "invoke, directly or personally, the intervention of 

the British Legation, nor seek the jurisdiction of this tribunal." From the 

foregoing, it becomes clear that there was a failure to recognize the fundamental

principles which have been mentioned, namely, the nature of international.- law,

.the nature of an international reclamation, and the difference between substantive

rules of international law, and the jurisdiction which two nations engaged in

. arbitration may prescribe for a judicial tribunal which they create.

International law does not authorize or forbid aliens to maire contracts
i

with the authorities of a Government. It concerns itself with the action of
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authorities of a government with respect to contractual rights; with the 

question whether such rights have been confiscated. The Commission, having 

stated that the contractual stipulations intended to restrict diplomatic 

interposition "do not obligate foreign governments", proceeded to negative' 

its own declaration by refusing to consider the complaint of wrongful viola

tion of contractual rights preferred by the Eritish Government before the 

Commission.

The British Government had a right to present this claim under the 

terms of the arbitral agreement which declared the purpose of both Governments 

"to put a friendly end to the claims brought forward by the British Legation 

in Chile." The reasoning of the tribunal does not 3eem to explain why or 

how contractual stipulations entered into between Chile and.a concessionaire 

could operate to deprive the Commission from authority to pass upon the 

complaint of the British Government to the effeot that they and the British 

subject had been wronged by action of Chilean authorities, for which it was 

contended Chile was responsible.

Let us turn to some opinions of international tribunals which 

correctly state the law on this question. In the Martini case, decided 

before the Italian-Venezuelan Commission of 1903 (Balston’s Report p. 919), 

there was a provision in a contract purporting to prevent diplomatic inter-

vention. Mr. Balston, Umpire, had the following to say:

"Italy and Venezuela, by their respective Governments, 
have agreed to submit to the determination of this Mixed 
Commission, the claims of Italian citizens against Venezuela. 
The right of a soverign power to enter into an agreement of 
this kind is entirely superior to that of the subject to 
contract it away. It was, in the judgment of the umpire, 
entirely beyond the power of an Italian subject to extinguish 
the superior right of his nation, and it is not to be presumed 
that Venezuela understood that he had done so. But aside 
from this, Venezuela and Italy have agreed that there shall 
be substituted for national forums, which, with or without 
contract between the parties, may have had jurisdiction over 
the subject-matter, an ’ international forum, to whose de
termination they fully agree to bow. To say now that this 
claim must be rejected for lack of jurisdiction in the Mixed 
Commission would be equivalent to claiming that not all 
Italian olaims were referred to it, but only such Italian 
claims as have not been contracted about previously, and in 
this manner and to this extent only the protocol could be
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maintained. The Umpire can not accept an interpretation 
that by indirection would change the plain language of the 
protocol under which he act3 and cause him to reject claims 
legally well founded." (Ibid., p. 841).

Similar, sound views were expressed by Judge Little, American 

Commissioner, in a dissenting opinion in the Flannagan, Bradley, Clark

& Co. case in the United States-Venezuelan arbitration under the Convention 

of December 5, 1885. He said:

"The majority of the Commission express doubt whether that 
part of article 20 which binds/ the -s-merican concessionaires 
not.to make a judgment, etc.,fthe subject of an international 
claim is valid, I would go further, applying the objection 
to and holding invalid all that part inhibiting international 
reclamations. I do not believe a contract between a soverign 
and a citizen of a foreign country not to make matters of 
difference or dispute, arising out of an agreement between 
them or out of anything else, the subject of an international 
claim, is consonant with sound public policy, or within their 

' competence.

"It would involve pro tanto a modification or suspension 
of the public law, and enable the soverign in that instance to 
disregard his duty towards the citizen's own government. If 
a state may do so. in a single instance, it may in all cases. 
By this means it could easily avoid a most important part 
of its international obligations. It would only have to pro
vide by law that all contracts made within its jurisdiction 
should be subjeot to such inhibitory condition. For such a 
law, if valid, would form the part of every contract therein 
made as fully as if expressed in terms upon its face. Thus 
we should have the spectacle of a 3tate modifying the inter
national law relative to itself! The statement of the 
proposition is its own refutation. The consent of the foreign 
citizens concerned can, in my belief, make no difference - 
confer no such authority. Such language as is employed in 
article 20, contemplates the potential doing of that by the 
soverign towards the foreign citizen for which an- internation
al reclamation may rightfully be made under ordinary circumstances. 
Whenever that situation arises, that is, whenever a wrong occurs 
of such character as to justify diplomatic interference, the 
government of the.citizen at once becomes a party concerned. 
Its rights and obligations in the premises cannot be affected 
by any precedent agreement to which it is not a party. Its 
obligation to protect its ovm citizen is inalienable. He, in 
my judgment, can no more contract against it than he can against 
municipal protection.

"A citizen may, no doubt, lawfully agree to settle his con
troversies with a foreign state in any reasonable mode or before 
any specified tribunal. But the agreement must not invole the 
exclusion of international reclamontion. That question soverigns 
only can deal with.



-18-

"So much of article 20 as refers to that subject I 
regard as a nullity, and therefore cannot, even if in harmony 
with my colleagues as to the comprehension of its terms, 
concur in the dismissal of the claims on that ground." 
(Moore, International Arbitrations, Vol. 4 pp. 5566-3557).

The last case to be decided by an arbitral tribunal upholding 

the validity of contractual stipulations intended to preclude diplomatic 

interposition was that of the North Amerioan ‘Dredging Company of Texas v. 

Mexico, decided on March 31, 1926 by the Commission under the Convention 

concluded September 8, 1923 between the United States and Mexico. The con

tract in question, made between the Mexican Government and an American Corpora

tion, known as the North American Dredging Company of Texas, contained the 

following provision: (Translation by Mexican Agent)

"The contractor and all persons who, as employees 
or in any other capacity, may be engaged in the execution 
of the work under this, contraot, either directly or indirect
ly, shall be considered as Mexicans in all matters, within the 
Republic of Mexico, concerning the execution of such work 
and the fulfillment of this contract. They shall not claim, 
nor shall they have, with regard to the interests and the 
business connected with this contract, any other rights or means 
to enforce the same than those granted by the laws of the Re
public to Mexicans, nor shall they enjoy any other rights than 
those established in favor of Mexicans. They are consequently 
deprived of any rights as aliens, and under no conditions shall 
the intervention of foreign diplomatic agents be permitted, 
in any matter related to this contract." (Opinions of the 
Commissioners, 1927 Government Printing Office, V/ashington, p.22).

The Dredging Company alleged damages in the amount of some $233,500

with interest, as a result of a breach of Contraot for dredging at the port of

Salina Cruz, A motion was filed by the Government of Mexico to dismiss the

claim on the ground that the Commission had no jurisdiction in view of the 

contractual stipulations quoted above. The Commission, composed of Commission

ers Vollenhoven, Parker and MacGregor, sustained ■; the motion to dismiss. By 

a novel process of reasoning indulging in generalities, the Commission finally 

leads up to an interpretation of the contractual stipulations involved, and 

defines the issues before it to be -as follows:

"The problem presented in this case is whether such 
legitimate desire may be accomplished through appropriate and 
carefully phrased contracts; what form such a contract may 
take; what is its scope and limitations; and does clause 
18 of the contract involved in this case fall within the
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field vhere the parties are free to contract without 
violating any rule of international law?" (Ibid., p. 22-23).

It seems that the correct definition of the issues in the case

are (1) whether the claim was within the language of the jurisdictional 

provisions of the arbitration convention, and (2) whether on the merits of 

the case there was a proper defense to the claim preferred by the United 

States that, Mexican authorities had violated the claimants rights in a con

tract with the'Mexican Government, a contract, the existence of which, was 

not denied.

As regards the question put forward by the Commission of whether

the parties to this contract were free to contract without violating any 

rule of international law, it is sufficient to say that international law 

being a law for the conduot of nations did not operate on the Worth American 

Dredging Company of Texas. That company could not violate any rule of 

international law. Whether Mexico, on whom international law is binding, 

could violate a rule of that law by a contract with respect to the performance 

.of some work of dredging is an academic question. As has been provi ously stated, _• 

violations of the law of nations ocaurs by the failure of a nation, to live up 

to the obligations of the requirements of that law. The signing of the contract; 

alone' would not be a violation of international law, however, any attempt 

to interfere with another nation’s rights of intervention, which rights 

are secured by international law, would not be in harmony with that law.

The Commission has the following to say regarding the construction

of the Calvo clauses

"The problem is not solved by saying yes or no; the 
affirmative answer exposing the rights of foreigners to 
undeniable dangers, the negative answer leaving to the 
nations involved no alternative except that of exclusion 
of foreigners from business." (Ibid., p. 23) ,

While it may be true that if a nation were precluded from intervening

in behalf of its nationals they would be subject to "undeniable dangers", 

it is difficult to concede the other alternative, that if a nation is not 

accorded the right, or does not desire the right to exclude interposition, 

it must exclude foreigners from business within its dominion. Indeed, there 
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are nations which insist on no suoh rights and emphatically oontend that 

suoh rights can not be extinguished by contractual stipulations and it is 

interesting to note that they have not had to resort to excluding aliens 

from business. One of those nations is the United States which has within 

its dominion a great many more aliens than can be found in any other country.

Further on in this case the Commission said "It is quite possible 

to recognize as valid some forms of waiving the right of foreign protection 

without thereby recognizing as valid and lawful every form of doing so." 

Since international lav/ is a law made by the general consent of nations, and, 

therefore, a law which can be modified only by the same process of consent 

among the nations, it is rather difficult to percieve how the contract of a 

private individual with a single nation could liave the effect either of making 

or modifying international law with respect to diplomatic protection. The 

Commission states that it "also denies that the rules of international public

law apply only to nations ", and refers to the theory that the lavz of nations 

applies only to the conduct of nations as "antiquated."

Of course rights under international law innure to the benefit of

private individuals, but the guarantee of the observance of such rights is 

found in the conduct of the nations who have the legal authority to invoke

the rights against each other. A nation cannot call to. account a private 

citizen of another nation on the ground that suoh citizen has violated 

international law. These principles which were charaoterized by the Com

mission as "antiquated" may be illustrated by a passage found in Oppenheim’s 

International Law:

"The Law of Nations is a law for the intercourse of 
States with one another, not a law for individuals **•*

"The individuals belonging to a state can, and do, 
come in various ways in contact with foreign states in 
times of peace as v/ell as in war. The Law of Nations 
is, therefore, compelled to provide certain rules regarding 
individuals ♦♦** Since **** the Law of Nations is a law 
between States only, and exclusively. States only and 
exclusively are subjects of the Law of Nations." (Vol. I. 
pp• 2 , 456).

• The Commission stated that,(there "was a time when governments and

not individuals decided if a man was allowed to change his nationality or his 
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residence", and it is observed that to aclcnovzledge that "a person may 

voluntarily expatriate himself", but that he may not by contract "to any 

extent loosen the ties which bind him to his country is neither consistent 

with the facts of modern international .intercourse nor with corresponding 

developments in the field of international law, and does not tend to pro

mote good will among nations." Citizenship including the subject of ex

patriation, is a domestic matter in no way governed by international law.

In a consideration of the Calvo clause the Commission states:

"What must be e stabli3hed is not that the Calvo clause 
is universally accepted or universally recognized, but 
that there exists a generally accepted rule of international 
law condémning the Calvo clause and denying to an individual 
the right to relinquish to any extent, large or small, and 
under any circumstances or conditions the protection of the 
government to which he owes allegiance." (Ibid., p.24)

*t seems that the Commission has gone far afield again for it is 

clear that the question to be decided is whether the Calvo clause is univers

ally accepted or universally recognized. The rule of international law 

with respect to the right of interposition for the protection of nationals 

abroad was recognized a oentury before the United States or Mexico either 

became a member of the family of nations or the promulgation of the Calvo 

clause. ’ .

The Commission states that the "right of protection has been

limited by treaties between nations in provisions related to the Calvo clause." 

It observes that Latin-American countries are parties to most of the treaties, 

but ijhat such countries as France, Germany, Great Britain, Sweden, Norway and 

Belguim, and in the case of the United States have been parties to treaties 

containing such provisions. No provisions are cited except in the case of 

the treaty concluded by the United States, so that it is impossible to discuss 

the legal effect of other treaties which the Commission had in mind. It cited 

article 37 of the treaty concluded September 6, 1370, between the United States 

and Peru, which reads.as follows:

"As a consequence of the principles of equality herein 
established,■in virtue of which the citizens of each one of
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the high contracting parties enjoy in the territory 
of the other, the same rights as natives, and. receive 
from the respective Governments the same protection in 
their persons and property, it is declared that only 
in case that such protection should he denied, on account 
of the fact that the claims preferred have not been prompt
ly attended to by the legal authorities, or that manifest 
injustice has been done by such authorities, and after' all 
the legal means have been exhausted, then alone shall dip
lomatic intervention take place." (Vol. II, M".lloyts 
U. S. Treaties, p. 1426).

It is presumed that when the Commission speaks of the "right of 

protection" that the right secured by international lav/ is meant. Therefore, 

if the treaty stipulations cited do not limit rights accorded by international 

law, it cannot be said that these stipulations have been "limited" by the 

treaties. It is to be observed that the language in article 37, does not 

limit such rights. This article is merely declaratory of international law. 

It secures for the nationals of each country national treatment. It recognizes 

the right of interposition if complaints have not been promptly attended to by 

the .legal authorities, and likewise it recognizes the right of interposition 

in a case of manifest injustice committed, by authorities. It asserts the 

rule of international law with respect to the necessity for the exhaustion 

of local remedies prior to diplomatic intervention.

Even if the United States and Peru had agreed by this article to

restrict the rights of interposition secured by international law, it is bard

to see what pertinent argument could be deduced from such an agreement. This 

is something that soverign nations have a right to contract to do. In the 

Convention of September 8, 1923, the United States and Mexico agreed not to 

invoke in defense of a claim the rule of international law just mentioned with

respect to the exhaustion of legal remedies. In the Convention of September

10, 1923, Mexico stipulated that its responsbility in claims embraced by the 

Convention should "not be fixed according to the generally accepted rules;and 

principles of international law." The action of the United States and Peru

in reciprocally limiting by a treaty the right of interposition is something 

entirely different from an attempt of one of these nations to take away from 

the other only a right of interposition and to undertake to do that by some
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oontract with a private citizen, and not by a treaty between the two.

Let us look into some of the treaties mentioned by the Commission

which it did not quote or even give a oitation where they may be found, to see 

what they have to say on the subject. Article X of the Treaty ooncluded 

between Bolivia and Germany on July 22, 1908, reads as follows:

"As a result of legal claims or complaints of individuals 
in matters of a civil, criminal or administrative character, 
diplomatic representatives of the Contracting Parties shall 
not intervene, provided there be no denial of justice, ab
normal or illegal judicial delay, or failure to execute a 
judgment which shall have attained legal force, or lastly, 
if after all legal remedies have been exhausted, there should 
exist a manifest violation of Treaties existing between the 
Contracting Parties or of the principles of international 
law universally recognized by cultured nations." (Supplement - 
American Journal of International Law, Vol» VI, p.229)

Again it will be seen that this article recognizes the right of 

intervention on account of denial of justice, as well a3 on the account of 

delays in judicial proceedings which might not be as serious as 'a com

plaint of a denial of justice. The article also recognizes the right of 

interposition in case of a failure to give effect to judgments and for the 

violation of treaties and of principles of international law. Lastly, 

it adds even private international law. So far is this article from 

limiting the right of protection under international law that it is an 

affirmation of that right.

Article X of the Treaty of Commerce concluded between Great Britain 

and Bolivia on July 5, 1912 was of the same general effect as the one just con

sidered. The article reads as follows:

"The high Contracting Parties agree that during the period 
of existence of this Treaty, they mutually abstain from dip
lomatic intervention in oases of claims or complaints on the 
part of private individuals affecting civil or criminal mat
ters in respeat of which legal remedies are provided.

"They reserve, however, the right to exerciBe such inter
vention in any case in whioh there may be evidence of delay 
in legal or judicial proceedings, denial of justice, failure 
to give effect to a sentence obtained in his favor by one 
of their nationals or violation of the prinoiple of Internation
al Law." (Supplement to the American Journal of International 
Law, Vol. Vli , p.31)•

In the oase under consideration the oontraot recited that the con

tractor and persons associated with him should be considered as Mexicans in 
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all matters within the Bepabllo of Mexico concerning the execution and ful

fillment of the contract, and when the United States, speaking in hehalf 

of the claimant, alleged non-fulfillment of the contract in a manner violative 

of the international law, Mexico, under its interpretation of the legal effeot 

of th«*- contract.» regards the claimant as a Miexioan and therefore not entitled 

to assistance from the United States, The oontraot provided that, with respect 

to all matters connected with it, inoluding "rights or means to enforce" it, 

the claimant should have only the rights granted hy the Mexican Government 

to Mexicans. The United States asserted in its behalf and in favor of the 

claimant a right of redress under international law for violation of contractual 

ri^its by Mexioo and a right secured by a claims convention to obtain a deter

mination of the claim.

The contract recited that the claimant, that is the Dredging Company,

and all connected with it were "deprived of any rights as aliens", and that 

uni er no conditions should the intervention of foreign diplomatic agents be 

permitted in any matt.er related to the contract. The Uhited States contended 

that Mexico had not the authority under international law to deprive these 

Americans of rights secured to them as aliens.

The Commission asks and answers a question which it evidently regards

as fundamental. It says:

"Under the rules of international law may an alien 
lawfully make such a promise? The Commission holds 
that he may, but at the same time holds that he cannot 
deprive the government of his nation of its undoubted 
right of applying international r emedies to violations 
of international law committed to his damage. Such 
government frequently has a larger interest in main- /'
taining the principles of international law than in 
recovering damages for one of its citiaens in a particu
lar case, and mainlfestly suoh oitisen can not by oon
traot tie in this respeot the hands of his government." (pp.25)

It is added that $ny attempt to bind the Government is "void." It 

is an odd question to aks whether a. private person or a corporation may under 

international law make a certain kind of a oontraot. International law con

tains no penal provisions forbidding acta on the part of either individuals 

or corporations, and no rules of any kind imposing any obligations except 

those binding on states.

Since the Commission declares that a nation cannot deprive a government 
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of invoking remedies to right wrongs under international law, and the United 

States in behalf of the claimant alleged a violation of contractual rights, it 

was obviously the duty of the Commission to determine whether or not there 

had been any violation of international law by destruction of contractual 

rights. It is, therefore, diffioult to perceive why the Commission did not 

take jurisdiction in the case, when it declares in no uncertain terms that ths 

claimant had not "waived" his undoubted right as an American citizen to apply 

to his Government for protection against the violation of international law 

whether growing out of this contract or out of other situations.

With respect to the objeot of the contract, the Commission says:

"The obvious purpose of such a contract is to prevent 
abuses of the right to protection, not to destroy the right 
itself - abuses which are intolerable to any self-respecting 
nation and are prolific breeders of international friction." 

Obviously, the Conmission, in speaking of a purpose to prevent

"abuses of the right of protection", must have had in mind abuses in con

nection with protection with respect to the specific contract under consider

ation, because that contract could not prevent in connection with other 

transaction^ "abuses which are intolerable to any self-respecting nation", 

and "prolific breeders of international friction." The Commission here 

ascribes to Mexico an intent to fathom the general character of future, 

atrocious abuses on the part of the United States, which did not take place, 

although the aotion of the Government of the United States was limited to the 

presentation of a claim to the Commission.

Since the Commission states that the article "did not, and could

not, deprive the claimant of its American citizenship and all that it implies", 

it is difficult to see how the Commission could deprive the claimant of the 

rights secured to him and to his Government to have his case adjudicated con

formably to the requirements of the Agreement of September 8, 1923. It is 

further said that the article "did not take from him his undoubted right to 

apply to his own Government for protection if his resort to the Uexican tribunals 

or other authorities available to him resulted in a denial or delay of justice
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as that tens Is use! in international law." Ip.27), Since there is mention

of "other authorities", it would appear that the Commission considered that 

a denial of justice could result from authorities other than -those belonging to 

the Mexioan judiciary. As a matter of fact the foundation of the claim was that 

other authorities had deprived the claimant of his rights under the contract, 

and he had appealed to such authorities unsuccessfully. The Commission added 

that under the conditions stated by it, the basis of the claimant’s appeal 

would be "an internationally illegal aot", and mention is made of a possible 

denial of 'justice in case the claimant had resorted to Mexican courts. But 

the claim is based on a complaint of "an internationally illegal aot" - aots 

in the nature of those for which the Commission had previously given redress 

repeatedly in oases growing out of the violation of contracts.

The Commission has pointed out that the contract consisted of an 

inquiry as to whether the claimant would promise not to ignore remedies "wide 

open" to him and that by sibling the oontraot he answered "I promise.” By met

ing such a promise, it is stated, that the claimant, "waived his right to con

duct himself as if no competent authorities existed in Mexico; as if he were 

engaged in fulfilling a contract in an inferior country subject to a system 

of capitulations; and as if the only real remedies available to him were in

ternational remedies." (pp.27-23). It is further said that the olaimant did 

not waive any right he possessed as an Am erloan oitizen as to any matter not 

connected with the fulfillment, execution or enforcement of this contract as 

suoh. Cf course, there is no doubt about that. It is difficult to oomprehend 

that Mexioo should entertain the idea of denaturalizing the claimant in every 

respect beoause he had entered into a oontraot to perform some dredging work. 

Then the Commission proceeds to state that the claimant "did not waive his 

undoubted right as an American citizen to apply to his Government for pro

tection against the violation of International law (internationally illegal 

aots) whether growing out of this contract or out of any other situations." 

(p.28), This is true, and it is also true that he did not neither could 

he waive in behalf of the United States its right to intervene in -'his behalf 

to assert a violation of international law. Therefore, it is difficult '
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It is delcared by the Commission that when a contractual provision 

"is so phrased as to seek to preclude a Government from intervening, diplo

matically or otherwise, to protect its citizens whose rights of any nature have 

been invaded by another Government in violation of the rule s and principles 

of international law, the Commission will have no hesitation in pronouncing 

the provision void," (p.31). Why it did not do so in the instant case is 

not exaotly clear.

As was irevious^y stated a private person cannot by any sot of his 

own, except by expatriation, forfeit or destroy his Government's ri^it to pro

tect him. Therefore, since the Commission holds the view that a contractual 

provision cannot stand in the way of the protection of a citizen in connection 

with a complaint of "violation of the rules and* principles of international 

law", this complaint should not have been dismissed« Similar statements in 

the opinion are as follows:

"Where a claim is based on an alleged violation of
any rule or principle of international law, the Commission
will take jurisdiction nothwithstending the existence of such 
a clause in a oontract subscribed by such claimant." (p.31)

* » * *

"It is clear that the claimant could not under any
circumstances bind its Government with respect to remedies
for violations of International law." (p.33)

As this tribunal was created to hear oases based on complaints of 

violation of International law, and as the instant oase was presented for an 

adjudication of such a oomplaint it would not appear consistent with the 

rules of logic that this claim should have been dismissed.

Article V of the arbitration agreement provided that no olaim should 

be disallowed by the application of the rule of international law with respect 

to resort to local remedies. It was the duty of the Commission to give effect 

to the expressed intent of this Article, Therefore, to rejeot the instant olaim 

was to nullify the clear intent and legal effect of provisions by which the 

United States and Metiao stipulated that claims should not be rejected on the 

ground that there had not been a resort to legal remedies.
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Che Commission states that the claimant had. not "the right to 

present" his claim to the Government of the United States. If he did not 

have this right, what prevented him from having it? No Mexican law is cited 

which would preclude such right, and of course no law of the United States could 

be cited, and certainly the claimant not being subjeot to international law 

could not be precluded by that law from presenting this claim to his own Govern

ment. Granting that there might have been some Mexican law tending to prevent 

this claimant from presenting his claim, it could not have been given that effect 

because such a law could not override a treaty between the United States and 

Mexico, nor control the conduct of an American in the United States.

In its interpretation of that contract the Commission evidently con

sidered it had a right to use its discretion as to what kind of claims it would 

consider might be rightfully presented to the United States for interposition, 

and what claims should be barred from presentation to that Government by the 

contract for dredging. It said that such a contract could not preclude the 

United States from receiving and presenting claims "for violations of inter

national law." Here we have a claim based on the violation of international 

law, but in view of the contract, the Commission said, the claimant could not 

rightfully present his case to the United States, and'that Government could not 

rightfully espouse his claim, in spite of international law and of the judicial 

provisions of the arbitral agreement. A imaginary claim involving a oom

plaint of a violation of international law could be rightfully presented, in 

the opinion of the Commission, but an actual claim of that'nature concerning the 

violation of property rights could not be rightfully presented. And with 

respect to the hypothetical easy, it is stated that if the claimant had resorted 

to Mexican tribunals and had suffered a denial of justice, he could have pre

sented his claim to his Government, which in turn could have come before the 

Commission.

As has been observed, the question presented for determination in con

sidering the effect of oontraotual stipulations between a government and a private . r
individual to restrict the right of interposition is, whether there is evidence 

revealing a general assent among the nations to such a restriction, ju3t as there 

is evidence of general assent to the right of interposition. In an examination 



of the evidence of International law bearing on the question of assent to 

the particular form of restriotion of interposition under consideration, the 

novel opinions of oertain international tribunals which have been discussed 

furnish little evidence of any such assent, particularly when these opinions 

are compared with well reasoned opinions of other tribunals. She appearance 

of these contractual stipulations in a few concessionary contracts can con

tribute but little to proof of convincing evidence of general assent.

The position of the German Government in 1900 with reference to the 

question of limiting the right of interposition is set out in the following 

quotation from Moore's Digest of International Law:

"The position of the German Government with reference to 
the non-intervention olause in Venezuelan contracts was thus 
reported by the American minister at Caracas: 'I have had 
another talk with the German minister on the subject. He 
said ’I have under instructions notified the Venezuelan 
Government that my government will no longer consider itself 
bound by the clause in most contracts between foreigners 
and the Venezuelan government which state that all disputes, 
growing out of the contraot, must be settled in the courts 
of this country. Our position is that the German government 
Is not a party to these contracts, and is not bound by them. 
In other words, we reserve the right to intervene diplomatic
ally for the protection of our citizens whenever it shall 
be deemed best to do so, no matter what the terms of the 
contraot, in this particular respect, are. It would not at 
all do to leave our citizens and their interests to the meroy 
of the courts of the country. The Venezuelan government 
has objected with very much force to this attitude on our 
part, but our position has been maintained.' It is apparently 
not at this time the purpose of the German government to inter
fere diplomatically in all contractual claims, but rather to 
contend for its right to do so. (Vol. 6, p. 3001.

A short time ago a committee of the League of Nations addressed to 

governments the following inquiry:

"What are the conditions which must be fulfilled when 
the individual concerned has contracted not to have recourse 
to the diplomatic remedy?"

The replies may be quoted to show that obviously there has never 

been even an approach to a general assent to any rule or principle that the 

right of a nation under international law to interpose in behalf of its 

nationals may be restricted by a contraot between a citizen and some other 

nation. The replies made by the Governments were as follows (League of Nations 

Conference for the Codification of International Law ««** Vol. Ill, pp.. 

133-135; Supplement to Vol. Ill, pp. 4, 22):



South Africa

An agreement between a national of a particular State 
and cs foreigi Govorment not to hare recourse to the dip
lomatic remedy is, as regards his own Government, res inter 
alios acta and would therefore not debar his Government 
from maintaining the principles of international law if it 
felt so inclined. Such an agreement may also be considered 
void as being against bonos mores Internationales, seeing 
that it would teal to relieve the State in question of its 
duty to live up to the precepts of international law,

Germany

In principle, the answer to the question whether an 
individual may oontraot not to have recourse to the aid off 
his State in def exiling his interests should be in the negative. 
In submitting such a claim, the State maintains its own right, ' 
of which no private individual can dispose, But it is pos
sible to deduce from agreements of this kind that the individual 
forgoes his right to regard himself as injured by certain events, 
so that the State's claim would be devoid of any effective basis,

Australia

A oontraot by the individual not to have recourse to the 
diplomatic remedy in case of denial of justice or violation 
of international law should be regarded as void,

Austria

Since the matter under consideration is not responsibility 
towards the injured private person, but international responsi
bility, renunciation of recourse to the diplomatic remedy on the 
part of the individual should not, in principle, affect the case,

Belgium

Renunciation of recourse on the part of the individual 
concerned does not affect the claim of the State, which he 
has no power to bind*

Bulgaria

When a State has acted in self-defense, even when the 
person concerned has contrasted not to have recourse to the 
diplomatic remedy, the State is entitled to- disclaim responsi
bility.

Canada

Only when such a contracting out is allowed by the laws 
of the State of which the individual is a, national,

Denmark

«•♦•Ho private individual however, can reneounoe the 
right of his State, in international law, to plead the viola
tion of treaties or of international law itself,

Finland

Contracting not to have recourse to the diplomatic 
remedy should be regarded as admissible and valid at law



■31<

provided, the contract has been concluded freely and without 
constraint«

In case (d), the individual concerned has only contracted 
not to enforce his claims by having recourse to a certain 
remedy - he has not relinquished the right itself; in such 
circumstances, therefore, he may cause the responsibility of 
the State to be established through seme other channel.

Such "renunciation of protection" on the part of the 
individual is deemed to be ineffective in affecting the State's 
right to diplomatic protection of its citizens or subjects.

If the foreigner in question has contracted not to have 
recourse to action through the diplomatic channel, we presume 
that the State will nevertheless not be freed from its inter
national reqponsibility in the eases mentioned in reply to 
point IV, This applies even if the renunciation expressly 
included these cases, since such renunciation cannot be re
garded as binding on the foreigner's country of origin.

Netherlands

In -this case responsibility may be disclaimed unless the 
contract was concluded under stress of physical or moral con
straint.

Poland

It is only as regards point (d) (Calvo clause) that an 
express reservation should be made - namely, that the renun
ciation by a private individual of diplomatic protection 
(both the renunciation and consequential exclusion of settle
ment by international arbitration of the question whether 
an international wrong has been committed) is not valid and 
remains without legal effect as regards the State defending 
the Injured party.

Switzerland

Benunoiation of this .kind by an individual would not 
necessarily bind the State of which he is a national; the 
latter would always be entitled to hold another State respon
sible for an act odntrary to international law committed in 
respect of one of its nationals, even if the national in 
question decides not to oomplain or has given and undertaking 
not to do so. For, at international law, there is only one 
injured party and that party is not the individual, but the 
State, "In protecting its nationals against foreign States", 
as Anzilotti very rightly observes, "the State protects its 
own interests against all unlawful interferences, that is to 
say, against all pretensions of a foreign State not based 
on international law". In other words, a State is no in
ternationally responsible because an injustice has been com
mitted against an individual, but because such injustice 
constitutes an act contrary to international law and injures 
the rights of another state. Conversely, we may agree with 
Anzilotti that, " *s the State in this instance merely exercises
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Its own right, it is never hound to take aotion against the 
State which has caused unlawful prejudice to its nationals: 
it simply possesses the right to do so and it,may exercise 
this right or not as it prefers»

Czechoslovakia

• ♦•♦♦On the other hand, a renunciation of this kind 
should in no way prejudice the right of the country itself 
to intervene, if it holds that right independently of the 
desire of the person to be protected»

Out of the sixteen replies received there are only two - those from 

Finland and the Netherlands - that give atty support to the idea that contract

ual stipulations between a nation and a private individual can have the effeot 

of limiting the diplomatic interposition of another nation, although these 

two replies do not specifically discuss that subject»

The answer of Great Britain, which contains a reference to the case 

of the North American Dredging Company of Texas, is not altogether clear. 

Evidently the view of the British Government is that "a stipulation in a 

contract which purports to bind the claimant not to apply to his government to 

intervene diplomatically or otherwise in the event of a denial or delay of 

justice or in the event of any violation of the rules or principles of inter

national law is void." This view appears to be in harmony with position 

maintained by the British Government in the past» However, the opinion goes 

on to state that "no rule of international law prevents the inclusion of a 

stipulation in a contract between a Government and an alien that in all matters 

pertaining to the contract the jurisdiction of the local tribunal shall be 

complete and exclusive," It is presumed, however, that the British Government, 

in spite of the use of the words "Complete and exclusive", does not mean to 

say that the’ judicial prodeedings growing out of. a suit on a oontract could not 

properly be the subjeot of diplomatic discussion or of a claim before an inter

national tribunal, in connection with a complaint of a denial of justioe pre

dicated on suoh proceedings. It appears further to be the view of the British 

Government that contractual stipulations are not "obligatory" when there is a 

a special agreement between the two Governments concerned» 1 Therefore, from 

the standpoint of the British Government there is evidently no difference in
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the affect of such a contractual stipulation and the effeot of the rule of 

international lav with respect to the necessity for exhausting legAl reme

dies«

All the other nations say that a contractual stipulation does not 

restrict a nation’s right of interposition* Whether the British Government's 

position is different is probably nothing but an academic Question« In all 

probability, • from a theoretical and strictly legal standpoint, there is a 

difference since the meaning of the British reply seems to be that a contractual 

stipulation prevents interposition in behalf of a citisen, unless he has re

sorted to the courts and suffered a denial of justice« But, generally speak

ing, diplomatic intervention is not justified under international lav unless 

there has been resort to oourts« Obviously, the only point raised by the 

British reply as compared with the others is whether or not diplomatic inter

position can, as a purely theoretical matter, be limited by a contract between 

a nation and an alien. This is particularly illustrated by the fact that the. 

British Government evidently takes the position that, in spite of contractual 

stipulations, diplomatic interposition is justified not only in cases of denials

of justioe predicated on judicial proceedings, but also on "any violation of 

the rules or principles of international law." The North American Dredging 

Company of Texas case vas of course predicated on contentions vith respect to 

violation of international law. The contract invoked in that case explicitly 

provided that the claimant should have no remedy except by application to Mexi

can authorities, thus excluding beyond any doubt all diplomatic interposition« 

The reply of the United States, consisting of Quotations and cita

tions , was in harmony vith the position it has maintained over a very great 

period of time. The position of the United States in rejecting any idea of 

limitation on interposition, was alluded to in the early part of this thesis ■ 

where it was shown that it rejected the idea not only by contentions advanced 

before arbitral tribunals, but by repeated declarations in diplomatic corres

pondence« The attitude of this Government may further be illustrated by some 

brief passages from memoranda transmitted by Secretary of State Boot to the

President of the United States in 1908, and by the latter forwarded to the
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Senate in relation to certain difficulties between the United States and

Venezuela* Among other things it was said:

"The answer may be given in the words of Secretary 
Bayard to Mr. Soott, minister to Venezuela, June 23, 1887:

" . ****It i8 not in the power of a private citizen 
by private contract to affeot the rights of his Govern
ment under international law. The very greatest effeot 
whioh can be oonoeded to suoh a contract is that noted in 
the reply of the English Government to the Orinoco Trad
ing Company in this very oase, quoted by the Umpire on 
page 219 of his opinion:

" ’ Althou^i the general international rights of 
His Majesty*s Government are in no wise modified by the 
provisions of this document, to which they were not a 
party, the fact that the company have so far as lay in 
their power deliberately contraoied themselves out of 
every remedial recourse in oase of dispute, except that 
whioh is specified in artiole 14 of the oontract, "is 
undoubtedly an element to be taken into serious con sidera
tion when they subsequently appeal for the Intervention 
of His Majesty's Government . (Balaton's Report, p. 90}'

"That is, the highest effect whioh can be given to 
such an agreement is to say that the factof its existence 
is a matter fit to be addressed to the discretion of the 
Intervening government. If, nevertheless, the Government 
see fit to interfere its rights are in no wise affected.” 
(Correspondence Relating to Wrongs Done to American Citi
zens by the Government of Venezuela. P.79

***********

"To preolude the olaimant in this oase from relief, 
the Calvo olause - 'All the doubts and controversies aris
ing from the interpretation and wording of this oontraot 
shall be decided by the oourts of the Republic of Venezuela 
in accordance with its laws, and in no case can they be
come the foundation for international claims' - is tri
umphantly invoiced. It is true that the olaimant company 
itself waived all rights of diplomatic intervention >as far 
as it was concerned, but an unaccredited agent may not 
renounoe the right or privilege of the Government, and 
for the purposes of this claim, and the company is nothing 
more than a private citizen. A citizen may waive or re
nounce any private right or claim he possesses; he may not 
renounoe the right or privilege of this government. It 
is not merely the right and privilege, it is the duty, of 
the Government to protect its citizens abroad and to see 
to it that the dignity of this Government does not suffer 
injury through violenoe or indignity to the private citizen. 
Take the oase of an act which may at once be a tort and a 
crime: It is a familiar dootrine that the injured party
may waive the tort; he oannot waive the crime. The reason 
is that he may waive a right or privilege whioh he possesses 
in his private capacity; he can not waive the right of the 
public; nor the interest of the public, beoause he is not 
the agent of the public for suoh purposes. It therefore 
follows that this Government may intervene with entire 
propriety to proteat the rights of its citizens, even 
although suoh oitizens have contracted away the right of 
diplomatic intervention in so far as it lay in their province." 
(Ibid., p. 116).
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In the light of the foregoing it is very strange that the arbitral 

tribunal, created by the treaty made between the United States and Mexico 

in 1923, for the purpose of hearing and settling olaims, denied to the 

North American Dredging Company of Texas, the claimant, the rights secured 

to it under international law is well as under the treaty. The opinion 

of the Commission in this oase fails to show any sound basis, either in 

law or fact, for the conclusion reached. It reveals a lack of under

standing of the nature of international law and of the nature of the claim 

presented to it. The ultimate conclusion reached should, even in the light 

of its fallacious reasoning, have prompted it to take jurisdiction instead 

of throwing the oase out. The Commission's main argument is that the 

cl fl.imn.nt oould not "rightfully" present his claim to the Government of the 

United States. Undoubtedly a olaiman's right to appeal to his Government 

for protection is determined by the law of that Government, and the right of 

the Government to extend protection is secured by international law. As is 

shown in the oase the United States presented the claim in behalf of the 

Dredging Company as it had right to do. Certainly the Dredging Company was 

not forbidden by international law, whioh did not operate on it, nor by 

Mexican law, to present its claim to its own Government.

The Commission dismisses the case nominally on jurisdictional grounds, 

but in reality did not concern itself with jurisdiction; it discusses inter

national law but fails to cite any evidence of that law; it disregards and 

nullifies'the Jurisdiotional provisions of the treaty whioh created the Com

mission and diefined its jurisdiction; it also disregards and nullifies the 

stipulations of the treaty which eliminate any application of the rule of 

international law with respect to resort to loaal remedies, and it states 

that contractual provisions could not bar the presentation of a claim 

predicated on allegations of violations of international law or of inter

nationally illegal acts, yet the North American Dredging Company oase 

wa3 predicated on complaints of that nature and its claim was barred.

It is believed that enou^i evidence has been cited to show that 

there has been no general assent among the nations to restrict the right 



of intervention in contracts relating to commercial or industrial or 

agricultural enterprises* but on the contrary there has been an abundant 

repudiation of any such notion* The international oommissions in upholding 

a claimant's right to appeal to the international forum in spite of the 

renunciatory clause in contracts have based their rights to do so on the 

ground that it is beyond the competence of an individual to contract away 

the superior right of his government to protect him. There has been shown 

in this thesis that international law recognizes the right of a nation to 

intervene to protect its national in foreign countries through diplomatic 

channels and through instrumentalities* such as are afforded by international 

tribunals, and that the supreme law of all members of the family of nations 

is not its domestic law* but is international law. It has been pointed 

out that domestic law as well as the aots of governmental officials must 

square with the law of nations* and that no domestia enactment of a nation 

can relieve it of any duty imposed upon it by either . international law 

or by treaties* nor deprive any other nation of any of its rights. Nations 

can by general assent restrict interposition as they have done in the past* 

but individuals cannot do so* nor can a nation by a contract with an in

dividual accomplish this purpose. Denial of justice resulting from improper 

judicial procedure is not the only ground of diplomatic interposition* and 

the requirement with respect to resort to local tribunals can have no applica

tion whmremedies are wanting or when they are inadequate. On the basis 

of convincing evidence of a pronounced degree of improper governmental ad

ministration on the part of the legislative* executive or judicial branch 

of the Government* one nation may properly call another to account.

International law does not oonoem itself with jurisdiction of 

arbitral tribunals* as this question is taken care of in the arbitral 

agreements which nations conclude for' the purpose of determining the rights 

of nations and of claimants. Neither does the claimant have anything to 

do with the determination of the jurisdiction of such tribunals. Business 

arrangements which they may enter into from time to time cannot be invoked 

to nullify the jurisdictional provisions of international arbitral covenants 



concluded by nations nor do contrasts made by private persons determine the 

Jurisdiction of arbitral tribunals*

Just as the Constitution of the United States Is the supreme lav 

of all the states of the Union* so Is international lav the supreme lav 

of all the nations* Although each State of the United States has its own 

constitution* statutes and Judiciary* it has been held repeatedly by the 

Supreme Court that a State statute requiring certain aotlons to be brought 

in a State court does not prevent a Federal court from talcing Jurisdiction 

of such action* (Cowles t.Meroer Co** 7 Wall* 118);(Lincoln Co* V. Luning 

133 U.S* 529). State statutes requiring foreign corporations* as condition 

precedent to doing business vithin its dominion* to agree not to remove into 

the courts of the United States suits brought against the corporation in the 

State courts* have been held unconstitutional and therefore void. Like- 

vise* contractual stipulations by which corporations agreed not to have 

recourse to the Federal courts instead of the State courts have been declared 

void* (Home Insurance Co* v Morse* 20 Wall. 445); (Barron v Bumsill, 

121 U.S* 186); (Southern Pacific v Benton* 146 U.S* 202). This analogy 

may be useful in considering the relationship of Governments to the lav 

of nations when the same principles of logic are applicable to the two legal 

situations compared* Just as neither the lav of a State nor a contract 

made by a State with a private citisen or a business concern can nullify 

the requirements of the supreme lav of the United States* so* likewise 

no domestic legislation of a nation nor any contract it may make with a 

private individual or business concern* nullify another nation's right of 

interposition which right is seoured by the supreme lav of the members of 

the family of nations*
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Limitation of Interposition as a Result of Some 
Kind of Censurable Conduct on Part of Aliens*

At the beginning of this thesis it was stated that decision rendered 

by some international tribunals have at times been subject to considerable 

criiidiâm.. » and that the fallacies and errors of opinions could be clearly 

traced to a lack of a clear comprehension of the nature of international 

law. It was sought to show that this conclusion was correot by a consider— 

of two kinds of grounds oh which it has been attempted to deny a nation’s 

right to interpose for the protection of nationals abroad. The first 

ground - that the right of interposition has been eliminated by some domes

tic law or by contractual stipulations entered into by a private citizen 

or a business concern with a Government — has been discussed somewhat at 

length, and it is believed enough evidence has been cited to show that no 

general assent to such limitations or interposition is recognized.

The seoond ground on which it is undertaken to show that international 

tribunals have committed errors in opinions as a result of a lack of clear 

understanding of the nature of international law is, that a nation’s right 

to interpose for the protection of its nationals abroad, has been eliminated

as a result of some kind of censurable conduct on the part of an alien in 
i

whose behalf redress is sought.

International tribunals have occasionally undertaken to assert

principles to the effect that a nation’s right to interpose in behalf of 

citizens may be destroyed because of some misconduct or censurable act 

committed by them abroad.

In the Massey case, a claim was grounded on an assertion of a denial 

of justice growing out of the failure of Mexican authorities to take adequate 

measures to punish the slayer of Massey, who was an American citizen. Mexico 

contended before the tribunal that Massey had attempted to commit a oertain 

grave crime, which prompted Saenz to take his life. Judge Fred K. Hielsen 

speaking for the Commission said:



"In connection with the charge of immoral and illegal 
conduct made against Massey« the contention is made in the 
Mexican brief that 'International law« justice, and equity 
preclude a claim from being set up, on the general maxim ex 
dolo malo non oritur actio, when the alien from whose deatE 
the claim arises, by hia own immoral, negligent, or unlawful 
conduct caused or contributed to cause his own death.* I am 
not entirely clear with regard to the argument that was made 
that in a case of this kind law, justice, and equity ’preclude’ 
a claim from being set up. Under Article I of the Convention 
of September 8, 1923, the United States has the right to pre
sent this claim to the Commission. The United States invoked 
the rule of international law which requires a government to 
take proper measures to apprehend and punish nationals who 
have committed wrongs against aliens. The legal issue pre
sented to the Commission is whether or not the obligations of 
that rule were properly discharged with respect to the appre
hension and punishment of the person who killed Massey. Nei
ther the character nor the conduct of Massey can affect the 
rights of the United States to Invoke that rule nor can they 
have any bearing on the question whether proper steps were 
taken to that end. In other words, the character and conduct 
of Massey have no relevancy to the merits of the instant 
claim under international law.1* (Opinions of the Commissioners, 
1927, U. S. Government Printing Office, Washington, pp. 229-230). 
(Italics inserted).

Aliens must, of course, obey the local law. Secretary of State 

Seward, in an instruction bearing date of February 23, 18S6 to Mr. Adams, 

Amerioan Minister to England said: "Americans, whether native born or 

naturalized, owe submission to the seme laws in Great Britain as British 

subjects, while residing there, and enjoying protection of that Government." 

(Boro hard’s Diplomatic Protection of Citizens Abroad, p.734}. As a general 

rule, before a foreigner can invoke diplomatic interposition, he must endeavor 

first to obtain justioe from the local; tribunals of the country in which he is 

residing, and only in the event of a denial of justice should his country 

interfere. Undoubtedly, the nation to which a foreigner belongs may inter

pose for his protection when he has reoeived maltreatment or has been denied 

justice, and it may insist Upon reparation where its citizen has reoeived 

an injury. This is true even if the alien has been guilty of a violation 

of some local law. The attempts of international tribunals to give effect 

to some kind of a rule that an injury to st alien ¿.rising out of a breach of, 

or- a failure to observe the local law or police regulations involves a com

plete forfeiture by the alien of the protection of his own government, are
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characterlzed by a failure of such tribunals to recognize and. apply the 

rule of international lair. An alien may violate the lass of the country in 

which he resides, but that alone will not prevent his own nation from inter

vening in hie behalf where there has been a denial of justice. The govern

ment may take into consideration its national's censurable conduct, and will 

not sede to prevent a penalty Imposed upon him if it is properly incurred, but 

in no event does it allow any restrictions to be placed upon its right to se

cure for its nationals a fair and Impartial trial.

In the Malign case the Government of Mexico presented a claim against 

the United States based on a complaint of a false arrest, lack of proper 

police protection, and a denial of justice in connection with, the treatment

accorded Malign, n Mexican national, by American authorities. The American 

official making the arrest sought to justify such action on the ground that

MallAn had violated the law of the State of Texas. This claim came before 

the tribunal instituted by the United States and Mexico under the convention 

concluded September 8, 1923, for the purpose of hearing and settling claims 

arising between these countries. Trom a separate opinion rendered by Dr. Hlelsen 

the following is quoted concerning the question of the violation of local or 

domestic law:

"Heither the fact that Mr. Malign violated the law of Texas, 
nor the fact that he has furnished inaccurate or exaggerated 
statements can la any way affect the right of the Mexican Govern
ment to present against the United Spates a claim grounded on an 
assertion of responsibility under rules of international law, al
though obviously, these matters are pertinent with rospect to a 
determination of the merits of the claim, because account must 
properly be taken of them in reaching a conclusion regarding the 
nature and extent of the wrongs inflicted on Mr. Malign." 

(Opinions of the Commissioners, 1927, Governnent Printing Office. 
Washington, p.273).

Granting that the censurable conduct of an alien may be so reprehensible 

that his government may refuse to protect him, and that he thereby is deprived 

of his right to such protection, yet this does not imply that his govern» 

ment loses its right to espouse its national's cause. In the Chattin case 

before the same arbitral tribunal, a claim was presented by the Uhited 

States on behalf of one Chattin, an American citizen, against Mexico, based
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on & charge of illegal ar rest, and. cruel and inhuman treatment* Mexico 

contended before the tribunal* that Chattin had been arrested and imprisoned * 

on a charge of embezzlement* and was convicted by the Mexioan Courts, and 

that he lost his right to invoice as against Mexico protection by the United 

States, and that this government is bound by such forfeiture of protection, 

and may not interpose in his behalf* It sould seem from this contention, 

that if a government should espouse a claim of this nature that it would become 

a party to the improper act of its national* There is no rule in international 

law that would make it the duty of an international tribunal to reject claims

on the ground contended for by the Mexican Government, In his opinion in this 

case* Dr* Nielsen said:

"Saving in mind the principles asserted by the Commission 
from time to time as to the necessity for basing pecuniary 
awards on convincing evidence of a pronounced degree of im
proper governmental administration, and having further in mind 
the peculiarly delicate character of an examination of judicial 
proceedings by an international tribunal, * as well as the practi
cal difficulties inherent in such examination, I limit myself 
to a rigid application of those principles in the instant oase 
by concluding that the Commission should render an award, small 
in comparison to that claimed* which should be grounded the mis
treatment of the claimant during the period of investigation 
of his case. While deeply impressed with the importance of 
a strict application of the principles applicable to a oase of 
this character* such application does not, in'nyopinion, pre
clude a full appreciation of human rights which it was contended 
in argument were grossly violated* and which it is clearly shown 
were in a measure disregarded with resultant injury to a man 
who languished in prison for seven months and was severely 
sentenced on scanty evidence for the alleged embezzlement of 
four pesos." [Opinions of the Commissioners* 1927* Government 
Printing Office* Washington* p*449).

Before the same tribunal in the Egberts case* a claim was presented 

by the United States an behalf of one Roberts* an American citizen* against 

Mexico on the ground that he had been arbitarily and illegally arrested by 

Mexican authorities* and was held prisoner for a long time in contravention 

of Mexican law and subjected to cruel and inhumane treatment throughout the 

the entire period of confinement* The Commission found that the Mexican 

authorities had ample grounds to arrest Roberts, In connection with the 

question of whether the imprisonment had been excessive, it was said: "The 

Commission is not balled upon to pass upon the guilt or innocence of Roberts*
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hut to determine whether the detention of the aooused was of such an

unreasonable duration as to warrant an award of indemnity under the prin

ciple of international law. Having in mind, particularly that Boberts 

was held for several months without trial in contravention of Mexican law, 

the Commission holds that an indemnity is due on the ground of unreasonably 

long detention.” (Opinions of the Commissioners, 1927, Government Printing 

Office, Washington, p.104).

Thus it is seen, the Commission decided that the claimant, Boberts, 

was entitled to an indemnity, and in so deciding it was not necessary for it 

to take into consideration the question of guilt or innocence of the accused,

Even though the conduct of this claimant might be sailed censurable, no rule of 

international law precluded the government of the United States from interposing 

in his behalf.

In oonneotion with the question of whether Roberts has been ill-treated, 

the Commission found that the jail in which he had been kept was a room thirty- 

five feet long and twenty feet wide with stone walls, earthen floor, straw roof, 

a single window, a single door, and no sanitary accommodations, all the prisoners 

depositing their excrement in a barrel kept in the corner of the room; that 

thirty or forty men were at time thrown together in this single room; that 

the prisoners were given no facilities to clean themselves; that they were 

afforded no opportunity to take physical exercise; and that thè food given 

them was scarce, unclean and of the coarsest kind. Mexico contended before 

the tribunal, that Roberts was accorded the same treatment as that given to 

all other persons, and with respect to the food, he had received, the answer 

stated, that he was given "the food that was believed necessary, and within 

the means of the municipality.” That part of the decision of the Commission 

dealing with the treatment of the claimant contained the following statement:

"Facts with respect to the equality of treatment of
aliens and nationals, may be important in determining the 
merits of a complaint of mistreatment of an alien. But 
such equality is not the Ultimate test of the propriety of 
the acts of authorities in the light of international law. 
That test is, broadly speaking, whether aliens are treated 
in accordance with ordinary standards of civilization. V/e
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do not hesitate to aey that the treatment of Boberts was 
such as to warrant an indemnity on the grounds, of cruel and 
inhumane imprisonment." (ibid p.105).

In 1806 the attention of our State Department was called to the fact 

that two American citizens had been kept in prison in Mexico for almost a 

year without any information of the charge against them, and that these 

prisoners had been approached since their imprisonment by officials of Mexi

co with offers which would indicate that the object of the prosecution was to 

obtain possession of an estate of which one of the prisoners was executor. 

Secretary of State Bayard, in an instruction addressed to our Minister to 

Mexico, under date of July 26, 1886, said:

"Under the circumstances, I instruct you to call upon the 
Mexican Government to direot that the prosecution against Messrs, 
Gaskill arid Wardbe brought at once to trial, and that the proceeding 
should be conducted in such, a way as to give the accused in advance, 
a statement of the witnesses to be produoed against them, and the 
opportunity of cross-examining these witnesses face to face on 
trial, and of producing witnesses on their behalf in defense. It 
will be proper also to state that the trial will be watched by 
the Government with interest and close attention." (Moore*s 
Digest, Vol. VI, p.281).

While some international tribunals have held that the oriminal con

viction of a citizen in a foreign country is not in itself a sufficient cause " 

for his government to refuse to interpose in his behalf, they have done so 

on the ground that foreign convictions of crimes are not to be regarded as 

extraterritorial in their operation. (Moore's Digest, Vol. Ill, p.923 J. 

Interposition in behalf of American citizens has not been refused merely because 

their conduct has been censurable or even immoral.

In the Faulkner case, a claim was presented before the tribunal, insti

tuted under the convention concluded September 8,' 1923, between the United 

States and Mexico, based on charges of false arrest and detention and mis

treatment of one fan Timer, who was arrested and discharged without being 

brought to trial. With respect to the rights of an alien who has been 

arrested in a foreign country, Judge Fred K. Nielsen, in a separate opinion 

in the oase, had the following to say:
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"Foreigners of course are in no manner exempt from the 
operation of criminal laws of the country of their sojourn. 
The acquittal of an alien after trial does not of itself 
justify a demand fcr indemnity. And the same is true respect
ing the release of an alien without subjecting him to trial. 
But international law requires that,in connection with the 
execution of penal laws, an alien shall be accorded certain 
rights such as are guaranteed under the laws of Mexico, and 
under the laws of civilized countries generally both to aliens 
and nationals. There must be some ground for an arrest, or 
as said in terms of domestic law, there must be probable cause; 
a person is entitled to be informed of the charge against him; 
and he must be given opportunity to defend hlmself. Apart 
from questions respecting the observance of such rights, in
demnities have frequently been awarded by international tri
bunals in oases in which aliens have been grossly mistreated 
during imprisonment." (Opinions of the Commissioners, 1927, 
Government Printing Office, Washington,' p.95).

Whenever the laws of any nation are violated by anyone owing obedience 

to them, whether it be J>y citizen or alien, that nation has an unquestioned 

right to inflict penalties incurred by the transgressor if found within its 

jurisdiction, provided that the laws themselves, the methods of administering 

them, and the penalties prescribed are not in derogation of civilized codes* 

The judicial proceedings then must be regular and conducted in good faith, 

and in accordance with the law and with the forms of civilized justice, and 

must not be arbitrary or unnecessarily harsh or discriminate against the 

alien on account of his nationality. Irrespective of the nature of the 

censurable conduct on the part of the alien, he will not be deprived of 

protection of hi3 government, which has the right to insist that he be tried 

and punished in accordance with law. President Cleveland in his annual 

message to Congress in 1836, had the following to say with regard to this 

fundamental principle of international law:

"When citizens of the United States voluntarily go
into a foreign country,they must abide by the laws there 
in foroe, and will not be protected by their own govern
ment from the consequences of an offense against those 
laws committed in suoh foreign country, but if charged 
with crime committed in the foreign land, a fair and open 
trial conducted with decent regard for justice and humanity, 
will be demanded for them. With less than that this govern
ment will not be content when the life or liberty of its 
citizens is at stake."

Criminal proceedings in which their nationals are parties are often

watohed over by nations through their foreign representatives. The
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United States has on a great many occasions successfully prosecuted claims ■fhrou$r 

the ■ Department of State or it has submitted them to international 

commissions to do so where its citizen has been unlawfully arrested or de

tained, or unduly harsh or oppressive treatment has been accorded during 

the arrest, detention, trial or imprisonment, whether the accused was guilty 

or not. [Moore’s Arbitrations, p.3285). This same practioe has also 

been followed in cases involving a needless delay in trial, or a violation 

of municipal law or treaty or where justioe has been denied.

It is a fundamental rule of international law that if justice is 

denied or unreasonably delayed by the courts of justioe of foreign countries, 

aliens are warranted in appealing to their respective governments to inter

pose. A great many treaties entered into between countries contain stipula

tions with respect to the prosecution, treatment, etc., of aliens who have 

violated local laws. For example, the United States entered into a treaty 

with Spain in 1795, containing such a stipulation. The 7th Article in that 

treaty provided that "In cases of seizure, or offences committed by aiy citizen 

or subject of the one party, within the jurisdiction of the other, the same 

shall be made and prosecuted by order and authority of law only, and accord

ing to the regular course of proceeding usual in such cases." (Moore’s 

Digest, Vol, VI, p*273). After making a general provision securing to the 

citizens and subjects of both parties the right to employ such advocates, 

solicitors, agents, etc., as they may deem proper in their affairs, the 7th 

Article of the treaty went on to provide that, "such agents 3hall have free 

access to be present at the proceedings in such causes and at the taking of 

all examinations, and evidence whioh may be exhibited in the said trials." 

(Ibid p.274).

An American citizen who was being tried on a criminal charge before 

a court in Chili in 1852 was refused the right to present any evidence in 

his behalf. With regard to this matter, Acting Secretary of State, Mr. 

Conrad, in an instruction under date of October 12, 1852, addressed to the 

American Minister to Chile, stated in substance, that if the Chilean Govern

ment sustained the deoision of the court it would be considered by the United
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States "a gross outrage to an American citizen for which Chili would be 

held responsible." (Moor8*8 Digest, Vol. VI, p.275).

A number of countries have from time to time required their citizens 

abroad to register themselves at their legation or consulate. Among those 

nations having such requirements are Italy, Spain, Belgium, France, Mexico, 

and now by the act of 1907, the United States. In this connection the 

question has often arisen as to whether a failure by the citizen to comply 

with these requirements would operate to forfeit the right to protection. 

That such a failure to comply with a formality of this kind does not operate 

to forfeit such an important and vital right is now generally recognized, even 

though the citizen in disregarding the instruction of his goverment might be 

guilty of a form of censurable Conduct.

With regard to the question under consideration, it may be interesting 

to note that several countries have at various times by the enactment of local 

laws required foreigners to matrioulate or register their names with authorities 

as a condition precedent to their right to invoke the protection of the nation 

to which they belong, and to otherwise enjoy the rights and immunities of 

foreigners. Among the countries that have passed laws of this nature are 

Venezuela, Peru, Honduras, Salvador, Cuba and Mexico. The laws of Mexico 

and Cuba went so far as to provide that matriculation was necessary before an 

alien could avail himself of the provisions of a treaty. By a law passed in 

1861 (Art. 8), Mexico required that prior to tribunals and judges hearing any 

claims presented to them by foreigners, they must demand and have presented 

to them certificates of matriculation, noting their date and number and unless 

this certificate was presented, no claimant would be heard in or out of the 

court. Under the statute of Salvador, a foreigner who did not possess a 

certificate of matriculation could not be accorded any of the rights of aliens 

by any authority or public functionary of the country. (Borchardts Diplo

matic Protection, p.855).

An alien, therefore, who failed to matriculate apparently violated the 

domestic law of those countries which required such registration or matriculation 
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and in that connection, it night be said that his conduct was censurable*

That the registration of nationals abroad is convenient because it is 

evidence of the right of citizens to the protection of the local authorities, 

is recognized by the United States, but this country has never admitted that 

the failure to register could deprive Amerioan oitizens of their rights as 

such citizens, nor deprive the Government of the United States of its right 

to protect them. This country holds to the view that the rights of its 

citizens should not be made dependent upon a compliance with a mere formality. 

In his interpretation of the law passed by Salvador, Secretary of State Bayard, 

in an instruction under date of November 29, 1886, addressed to Ur, Hall, Min

ister to Central America, said: "**• by making the compliance of a foreigner with . 

a municipal regulation, a condition precedent to the recognition of his national 

character, the foreign government not only assumes to be the sole judge of his 

status, but imposes upon him as a penalty of non-compliance of a virtual loss of 

citizenship," (Moore’s Digest, Vol, VI p,315).

With respect to the contentions of the Mexican Government that the

lack of a certificate of matriculation would be considered sufficient to deny 

to any nation the right of diplomatic intervention in all cases, Mr, Freling- 

huysen, Secretary of State, in an instruction under date of February 17, 1885, 

addressed to Mr. Morgan, our Minister to Mexico, said;

"Against this contention this government protests as an 
interference in its relations to its citizens, The government 
of the United States recognizes the right of Mexico to pre
scribe the reasonable conditions upon which foreigners may 
reside within her territory, and the duty of Amerioan citizens 
there to obey the municipal laws; but those laws oaimot dis
turb or affect the relationship existing at all times between 
this government and one of it3 citizens. The duty is always 
incumbent upon a government to exercise a just and proper 
guardianship over its citizens whether at home or abroad, A 
municipal act of another state cannot abridge this duty, nor 
is such an act countenanced by the law or usuage of nations. 
No country is exempted from the necessity of examining into 
the correctness of its own acts. A soverign who departs 
from the principles of public law cannot find excuse therefor 
in hi3 own municipal code. This government, being firmly 
convinced that the position of the Mexican Government is un
tenable cannot assent to it,” (Hoore*s Digest, Vol, VI, p.312).



Among other countries that do not assent to the proposition that
/

matriculation of aliens in foreign countries is a condition precedent to 

the assertion of their rights as foreigners, is France, That country 

has protested on several occasions against any limitation being placed 

on its right to protect Frenoh citizens abroad by such requirements of 

domestic legislation. Although aliens are subjeot to the local laws, and 

must oomply with reasonable local requirements as to registration, there 

obviously is no general assent to the idea that an omission to register 

or matriculate precludes the nation from the right to interpose for the 

protection of its national.

Another method adopted by the Mexican Government to forestall diplo

matic Intervention was the placing in it3 constitution a provision which made 

Mexican citizens out of those aliens who acquired real estate in that country, 

and did not simultaneously declare their intention to retain their former 

citizenship. Subsequent to this provision several Amerioan citizens who had 

purchased real estate in Mexico without declaring their intention of retaining 

their Amerioan citizenship had occasion to present claims before the United 

States - Mexican Mixed Claims Commission under the convention of 1868, Umpire 

Lieber, in declining to consider such omisslun a3 a forfeiture of citizenship 

had the following to say:

"Citizenship is too weighty a matter to be lost or gained
by mere implication or omission of a comparatively trifling
act, or the registering of a mere declining of a benefit, whioh the 
coupling of Mexican citizenship with acquisition of land was un
doubtedly intended to be." (Moore*s Arbitrations, p,2481).

In 1896 Spain through its governor in Cuba, issued an order requiring 

all foreigners in the province of Miatanzas, resident or transient, to be regis

tered at civil headquarters by February 15 of that year, under penalty of being 

considered immigrants. The Spanish authorities gave our consul to understand 

that Americans not registered who got into trouble would not be recognized as 

citizens of the United States, The consul pointed out that under our treaties 

with Spain, Amerioan citizens were entitled to full and ample protection whether 

they were registered or not. There is no doubt that Spanish authorities had 
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the right to request that our citizens should, register as evidence of their 

right to certain privileges and Immunities while residing in Cuba, hut clearly, 

they cannot preclude American citisens from the right of receiving diplomatic 

protection merely for failing to register.

An alien's right to seek the protection of his goverment does not 

depend upon foreign municipal law, but upon the law of his own country. It 

doea not matter into what country he may go, his cltisenship goes with him, and 

his government owes him the duty of protection so long as he does nothing to 

forfeit this cltisenship. No municipal law of any other government can pre

scribe circunstances and conditions under which a nation con intervene for the 

protection of its own citisens. Broadly speaking, when an alien has been 

accorded wrongful treatment, he should resort in the first instance to the 

local courts if they afford adequate remedy to foreigners. But even in such 

cases, it is not only the right of the alien's governnent to watch over the 

trial from the beginning, but it is its duty to do so, and see that Justice 

is done. All that a country can ask with respect to the trial of its nationals, 

is that they be given the benefit of the judicial system of the country in 

which they are being tried, and that they be dealt with as the country would 

with its own citizens or subjects as the ease may be, provided this treatment 

measures up to the standards of civilization.

There have been some arbitral tribunals that have held a citizen was 

not entitled to diplomatic interposition where he has violated his own national 

law. It would scan that it is for the government ifcose law has been violated, 

to determine in a given case whether or not it will extend him protection. A 

search for evidence on this question falls to reveal that there is a general 

assent by the nations to the proposition that an alien forfeits his right to 

diplomatic interposition where hs has violated his national law. There are 

some decision of international tribunals which have held that a disregard 

of their national lair by citizens abroad doos not operate to deprive them 

of their right to protection. It was held by the arbitral tribunal created 

on July 4, 1831, to decide claims arising between the United States and France, 

that an American citizen who had violated his national law in Trance had not
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lost his right to protection by the United States, and. that Trance was not 

justified, in destroying his property. (Borchard'e Diplomatic Protection. 

p.747). Again in the case of Commodore Danels, Ao had accepted a privateer

ing contnission from Uruguay against Spain in violation of the United States 

laws, the good offices of the United States were used to effect his release 

from detention. (Ibid).

It has been held that a citisen of the United States taking up aims 

against' a friendly foreign government does not completely lose his right to 

receive protection from his government. The status of individuals who had 

taken up arms against a foreign state was described by Secretary of State 

Webster» to be as follows:

"It is still the duty of this government to take so far 
a concern in their welfare, as to see that, as prisoners of 
war, they are treated according to the usages of modern times 
and civilised nations.11 (Moorers Digest Vol, Ill, p.787).

There came before the Trench.- United States Commission of January

15, 1880, several questions with respect to the violation of Trench law by 

Trenchmen in the United States. In connection with these questions, it was 

held that Trance might extend its protection to Trenchmen residing abroad in 

spite of a violation of a decree of Trance which prohibited the ownership 

of slaves. (Motte v, U, S. Moore*s Arbitrations, p.2574—78). It was said 

in an opinion rendered by the American Commissioner WadBwurth in Lake v. 

Mexico "that where, by taking military aervice abroad, a citisen has violated 

his national law, the presentation and support by hie government of his claim 

against the government to idiom the services were rendered, raises the pre

emption that his government has waived the violation of■its laws.* (Moore>8 

Arbitrations, p.2754).

^t is interesting to note that nations will in certain cases interpose 

in behalf of citizens serving with revdlutionists to overthrow the titular 

government. While the conduct of the nationals might be said in a certain 

sense to be censurable, and while they may have assmed the role of mischief- 

makers, yet goverments have intervened in order to see that their national ■ 

receive humane treatment} to see that the rules of war have not been violated 



to their prejudice, and.to.see that they have not been discriminated against 

on the aooount of their nationality as against other aliens«

The position of the United States on this question was farther shown 

in 1909 in connection with the case of Cannon and Groce, two American citi

zens who were captured by the President of Nicaragua, while holding commissions 

as officers in the service of a leader of unrecognised revolutionists« With

out any kind of trial these two men were executed« When this faot was 

learned by Mr. Knox, who was then our Secretary of State, he sent a vigorous 

protest to the Nicaraguan Government, and stated that the American Government 

would hold personally responsible those who were to blame for the torture and 

execution of these citizens* (Borchard’s Diplomatic Protection, p. 768)«

It is apparent from this case, as well as many others, that an alien who 

takes up arms against a friendly state, does not entirely lose the right to 

have his nation intervene in his behalf. While Groce and Cannon may have, 

in sense been "disloyal to the United States in fighting against the estab

lished government in Nicaragua, their government still insisted upon their 

being aocorded the treatment of prisoners of war." (Ibid).

The British Government holds views somewhat similar to those of 

Amerioa on this question. In 1871 the British-Ametlcan Commission made an 

award in favor of one Nolan, a British subject, in spite of the proven unneutrál 

conduct of the claimant, on the ground that the prison in which he was detained 

was wholly unfit for use and his treatment at times was harsh and cruel, 

(Nolan v. U. S», Moore’s Arbitrations, p. 3302«)

The United States Circuit Court in the early case of the Santissima 

Trinidad, 1 Brookenbrough, p. 478, held that an American citizen may enter the 

army or navy of a foreign government without divesting himself of his rights 

of citizenship. Obviously, according to this decision suoh an alien would be 

entitled to diplomatic protection.

It is a.recognized rule that when nationals enter the military service 

of foreign countries, they become subject to capture and treatment as prisoners ' 

of war, but at the same time, the government to which they belong will insist 

that suoh imprisonment shall not be in violation of the rules of war, and 

that their treatment shall not be unreasonably harsh.
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Durlng the Boer War, a number of Amerloan citizens enlisted and served 

with the Boers» Several of them were taken prisoners by the British 

troops and confined in prisons in the unhealthful climate of Ceylon» 

Wen Secretary of State Hay learned of this situation, he addressed a 

note to our ambassador in London, directing him to take the matter up 

with the British Government, with the view to having these men trans

ferred to a more healthful place. Among other things Mr. Hay said:

"The government of the United States could not view
without ooncern the risk of life and health involved in sending 
any unacclimated citizens, taken under the circumstances de
scribed, to so notoriously insolubrious a place as the Island 
of Ceylon. The principles of public law which exclude all 
rigor or severity in the treatment of prisoners of war be
yond what may be needful to their safety imply their non
subjection to avoidable danger from any cause.” (Foreign 
Relations, 1902, pp.463-497).

In connection with this case, as well as many others, of similar 

character, where our citizens were detained as prisoners in St. Helena 

and other military stations, the United States made several attempts to 

bring about their release, and sought to make arrangements for their 

transportation home or to other favorable places. The records of the 

State Department show that the men were eventually sent to the United 

States at the expense of Great Britain. (Foreign Relations, 1902, 

pp. 463-497).

In the two broad illustrations that have been used in this thesis 

with respeot to improper concepts of the nature of international law 

similar fallacies are revealed. The acts of individuals cannot modify 

nor destroy fundamental rules and principles whioh confer authority on a 

nation to protect its nationals abroad. Such acts possibly in oertain 

cases render difficult the exercise of the right of prompt responsible 

authorities of a government to restrict theii- activities in matters of 

protection, or to withhold protection entirely, but they cannot destroy the 

right. Of course nations may agree to restrict their activities, but there 

has been no general assent to restrictions such as have been discussed in 

this thesis.


