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WHAT POWER, IE ANY, HAS A GENERAL AGENT 
OE A TRADING CORPORATION

TO NOVATE A.DEBT DUE THE CORPORATION?

Before entering into an exposition of the 

state of the law Upon this subject, it would perhaps 

be wel| to encompass it within its proper limits in 

order that the following discussion may be in point. 

The different rules and doctrines applicable to 

broad questions of the powers of agents and to the 

limitations upon the exercise of those powers have 

no place here, except as they reflect light upon the 

particular phase of the subject involved. We will 

therefore détermine the boundaries of the question.

first, what is a "trading corporation?”

The first volume of Clark and Marshall's four volume 

work on Corporations (1903), section 36 (c), states:

•♦Trading’ corporations or 
corporations ’for trade or commerce,* 
within the meaning of a statute, in-. 
elude, unless there is something to 
show a contrary intent, all corpora
tions engaged in a business, or au
thorized to engage in à business, 
which properly falls within the defi
nition of trade or commerce. Any per
son who buys and sells goods, or any 
other property which is the subject 
of trade and commerce, as a business, 
for the purpose of making a profit, 
is a ’trader,* and any corporation 



engaged in such a "business is a 
trading corporation, or corporation 
engaged in trade,"

It has been held that a corporation owning 

and maintaining a private hospital for consumptives, 

conducting its business for profit, and not as a chari

ty, furnishing to patients usual hotel accommodations, 

comes within section 4 of the bankruptcy act (30 Stat. 

547), providing for adjudging in bankruptcy corpora

tions "engaged principally in trading or mercantile 

pursuits," In re San Gabriel Sanatorium Company. 95 

Fed. 271.

Finnegan v. Noerenberg, et al.. 52 Minn.

239, 245, holds that a corporation organized for the 

purpose of "buying, owning, improving, selling, and 

leasing of lands, tenements, and hereditaments, real, 

personal, and mixed estates and property, including 

the construction and leasing of a building," comes 

within that part of the Minnesota statute providing 

for the formation of corporations for trading.

The authorities support the proposition 

that the character of a corporation, whether it is 

a "manufacturing" corporation, or a "trading" cor

poration, or a "benevolent" corporation, etc., is to 

be determined solely from its charter. The first thing 

inquired into is the meaning of the particular 

descriptive term, and then the purposes of the cor

poration, as shown by its charter, to ascertain 



whether they "bring it within such term.

pocono Spring Water Ice Company v. American

Ice-Company, 214 Pa, St, 640, 646, decides that a cor

poration chartered for the purpose of erecting a dam 

and for the cutting, storing and selling of ice, is a 

trading corporation within the Pennsylvania statute 

providing for winding up the affairs of such corpora

tions after the expiration of their charters.

Mr, Justice Bradley, in May v. Sloan. 101 U.S. 

231, 237, a case which depended upon the meaning of 

the word "trade* as used in an agreement, said:

"The word »trade,» in its
broadest signification, includes not
only the business of exchanging com
modities by barter, but the business 
of buying and selling for money, or 
commerce and traffic generally."

Instead of limiting what is the ordinary and 

usual conception of the term "trading corporation," 

the trend of thé authorities is to broaden its scope 

and to apply it to any corporation engaged in buying, 

selling and, sometimes, to a corporation renting and 

leasing.

Second, applied here, what is it "to novate 

a debt?" Novation is the substitution, by mutual 

agreement, of one debtor or of one creditor for another 

whereby the old debt is extinguished, or the substitu

tion of a new debt or obligation for an existing one, 

which is thereby extinguished. 29 Oyo. 1130. A no

vation may be effected in three ways: (1) By the sub



stitution of a new obligation between the same parties, 

with intent to extinguish the old. obligation; (2) By 

the substitution of a new debtor in the place of the 

old one, with intent to release the latter; and (3) By 

the substitution of a new creditor in the place of the 

old one, with intent to transfer the rights-of the lat

ter to the former,

For the purposes of this paper, there may be 

entirely eliminated from consideration the third of 

the above stated methods of novation, for it is neces

sary here that the creditor - the corporation - remain 

the same person.

Third, as to the meaning of the term “general 

agent* applied here, the interpretation of that term 

must be left to the individual cases as they arise, 

because, as we will see, that is usually the turning 

point of the cases.

There may be also eliminated cases which 

illustrate the exercise by an agent of an express 

authority to novate a debt due the principal corpora

tion, It is everywhere conceded that an agent, whether 

special, general or universal, may be given express 

authority to settle or cancel debts of the corporation 

in?any manner he or the corporation pleases. It is 

with the Implied power, if any, with which we are to 

deal. Before stating a proper analysis of this ques- 



lion, it is also necessary to exclude consideration 

of ratification by the corporation of an act of nova

tion of a debt, which act was without authority at 

the time of its commission» To go into the question 

of ratification would be admitting the existence of 

the proposition here being inquired into. There need 

be no ratification where there is implied authority. 

An examination of the cases on that subject would be 

to ignore the question assigned.

Therefore, the question, in its proper 

analysis, narrows itself down to whether a general 

agent of a trading corporation, constituted as 

stated above, has the implied authority to agree 

to the substitution of a new obligation in extin

guishment of the old/ debt due the corporation, or 

to the substitution of a new debtor in the place 

of the old one for the purpose of releasing the
/

old one from a debt due the corporation.

GENERAL RULE APPLICABLE

The:-mere authority in the agent to sell 

goods belonging to the principal gives him no power 

to exercise any control over the rights and liabili

ties of the principal not comprehended within his 

power to sell. As a rule, where an agent is authorized 

to collect or receive payment of a debt or demand due 

the principal, such authority extends only to the re



ceipt of money in liquidation of that debt or in satis

faction of that demand.

Mr, Justice Pield, in Ward v. Smith, 7 Wallace

447, 19 L. ed. 207, states:

"That the power of a collecting 
agent, by the general law, is limited to 
receiving for the debt of his principal 
that which the law decJtares to be a legal 
tender, or which is by common consent con
sidered and treated as money, and passes 
as such at par, is established by all the 
authorities. The only condition they im
pose upon the principal, if anything else 
is received by his agent, is, that he 
shall inform the debtor that he refuses 
to sanction the unauthorized transaction 
within a reasonable period after it is 
brought to his knowledge. Story, Prom. 
N,, Secs. 115, 389; Grayson v, Patterson. 
13 la., 25^5; Ward v. Evans. 2 Ld. Raym.. 
930: Howard v. Chapman. 4 Carr. & P..
508.* -------- ------------- ------

Clark and Skyles on Agency, volume. 1, page

645, states:

*An agent having authority to 
collect or receive payment of money due 
to his principal has also authority to 
receive part of such money to be applied 
on the whole amount due; but not to re
ceive part in satisfaction of the whole, 
as we shall see in the subsequent section,*

The subsequent section (277) contains the 

following sentence;

••He has not, however, authori
ty to receive part payment in cash and 
part in merchandise, and a payment so made 
will be good as to the cash, but not as 
to the amount paid in merchandise.*

Lord Justice Davey, in Pap6 v. Westacott.



1 Q.B, 272, 273, states the same rule as being extant 

in England:

"I agree in the general state
ment of law to the effect that there is
no authority for an agent employed to re
ceive money to take anything but cash un
less it is in accordance with the ordinary 
course of business to receive a cheque,*

The -same rule is recognized by the editors

of the American selected case works:

"An agent authorized to sell
has no authority to receive in payment 
for the goods other goods and money. 
Authority to sell is not authority to 
barter." 18 L.R.A. 666.

"The general doctrine that an
agent with authority merely to collect 
an indebtedness cannot collect on such 
indebtedness anything but money is well 
settled," 19 L.R.A.N.S. 324.

"It is well settled that the
agent of a creditor has no implied 
authority to receive anything in pay
ment of a debt except good and lawful 
money. The acceptance of a draft or 
bill of exchange, in the absence of 
express authority, is not a payment of 
the obligation," 9 Ann. Cas. 1198.

But this is distant from an answer to the 

question at hand. Asstiming the existence of the gener

al rule, the "general agent of a trading corporation" 

may not be an agent with implied power only to collect; 

again* the debt may be one that does not arise from the 

sale of goods in trade by the corporation or by the 

agent. In either of these examples of different condi

tions, the admitted rule, it may properly be said, does 

not control. The ordinary and- usual powers of a general

v,



agent in a certain kind of trading corporation may "be 

so large, and the nature of the business may be such, 

that it could not be expected that the agent Could 

receive only money in liquidation of debts due the 

corporation. The debt may be one contracted by a 

person with the corporation, the existence of which 

debt does not depend upon the sale of any of the arti 

cles traded by the corporation. In either of these
I

cases, it would be necessary for the general agent 

to possess more and larger powers to liquidate the 

debt. If such were not the rule, corporations be

ing able to do business only through agents, their 

ability to transact their ordinary affairs would be 

seriously hampered. The existence of more and larger 

powers in general agents in certain classes of cor

porations neither contradicts nor weakens the force 

of the general rule universally re'cognlzed. To see, 

therefore, how far the courts have gone in inter

preting the powers which such agents have, or in 

denying the existence of powers which they do not 

have, as applied to the novation of debts due the 

corporation, an examination of cases is necessary,

DIVISION 0? CASES
CITED HEREIN

Bailey, in the preface to his treatise on 

"The Conflict of Judicial Decisions," page V, comment 

ing on the best method to treat a subject when it ia
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found that the authorities covering it are in conflict, 

and expressing his opposition to the usual method of 

attempting to reconcile discrepancies, says;

"It occurred to the author that the best 
way to meet and overcome the difficulty 
•was to present the divergent decisions ar
rayed against each other."

Following that plan, we will take up the 

more important authorities on each side of this ques- 

tion; first, those holding that a general agent of 

a trading corporation has power to novate a debttdue 

the corporation, and then those holding to the contra

ry.
It will he noticed that, in mapy, if not in 

all, the cases, a ground for reconciliation lies in a 

consideration of the nature of the business of the 

corporation and of the agent. However, any comment 

on this it would he well to reserve until later in 

this paper.

A GENERAL AGENT OF A TRADING CORPORATION
HAS THE POWER TO NOVATE A DEBT

DUE THE CORPORATION.

In Hutchinson Manufacturing Company v. Henry. 

44 Mo. App. 263, 269, 270, the agent solicited and ob

tained an order for the purchase of goods and transmit

ted it to the corporation; the corporation thereupon de

■ livered the goods to him and he delivered them to the

purchasers he had obtained. It was held that he became 

-9-



clothed, by virtue of the possession of the goods, 

with the ostensible authority of collecting payment 

therefor, and that such ostensible authority includ

ed the power to accept payment in other property in

stead of money. The defendants*answer had been that 

they did not purchase the machinery of the plaintiff 

corporation but of Shafer (its agent) in his indi

vidual capacity, that Shafer agreed with them to take 

their old boiler and engine in part payment of the 

new machinery, and that they were not therefore lia

ble to the corporation for the purchase price of 

the machinery. The court stated;

"If, then, the engine and fixtures were 
shipped to Shafer by plaintiff, and 
placed in Shafer’s hands for disposal 
as the agent of the plaintiff, we have 
the case discussed by the supreme court 
in Rice v. Groffmann. 56 Mo. 434. In 
that case, the court not only reaffirmed 
its previous holdings, that a power giv
en an agent to sell goods includes,, in 
contemplation oif law, a power to receive 
payment for them; but it also held that, 
where the owner of goods puts them in 
the possession of his agent for the pur
pose of sale, he thereby clothe» the 
agent with ostensible authority not only 
to sell them but to collect the payment 
of them. The court accordingly held it 
error to give instructions of the nature 
of those upon which we are now comment
ing, in a case where this state of facts 
arose. The rule laid down by the supreme 
court in that case was that ’where the 
principal had clothed the agent with the 
indicia of authority to receive payment, 
as by intrusting to him the possession of 
the goods to be sold, the purchaser is 
warranted in paying the price to the agent; 
but when the agent has not the possession 
of the goods, indicia of authority, and is

-10-
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only authorized to sell, if the purchaser 
pays the price to the agent, he does so 
at his own peril, and it devolves upon 
him, in a suit for the purchase money 
by the principal, to $rove that the 
agent was also authorized to receive pay
ment. * * * It is,
therefore, clear that, if the plaintiff 
shipped the engine and fixtures to 
Shafer e ihstead of shipping them direct 
to the defendants, and if they thereby 
placed them in the hands of Shafer, they 
impliedly authorized Shafer to negotiate 
for the sale of them, to arrange the 
terms of payment, and to collect the pur
chase price,

“Nor is there any presumption 
or inference of law in such a case that 
the agent, thus clotheck with power to 
sell has not the power to accept in pay
ment property in kind, instead of actual 
cash. We may, perhaps, take judicial 
notice of the fact commonly and well 
known, that many manufacturers of ma
chines, and other merchants, trade in 
this way.

“Assuming, then, the truth of 
the hypothesis shown by the evidence of 
the defendants, that Shafer was put in 
possession of this machine for the pur
pose of treating with them for the sale 
of it, it would be necessary for the 
plaintiff, in order to charge the defen
dants, to show that, in arranging with 
Shafer to pay for it by turning over to 
him another boiler and engine, they knew 
that Shafer was acting in excess of his 
authority and wrongfully toward his prin
cipal

For the present purpose, conceding that Shafer 

had power to receive payment for the machinery, the court 

held that payment could be either in money or in proper

ty in kind. Of import is the fact that the court based • 

this conclusion on its judicial notice that this- was 

the manner in which majiy such manufacturers traded.
-11-
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In a similar case, the Supreme court of 

Washington arrived at the same conclusion, but on 

differentgrounds. Northwest Thresher Company v, 

Dahlgren, et al.. 50 Wash. 325, holds that a general 

agent of a thresher manufacturing and selling corpo

ration may have power to receive property in satis

faction of notes issued to the corporation, where he 

sold the property for the corporation and for which 

the notes were issued, and where he received the 

notes and the mortgage, collected the payments, and 

conducted the foreclosure proceedings, although ah. 

officer of the corporation stated that the agent’s 

authority was only to collect the notes. The plain

tiff in the suit purchased the notes at a receiver’s 

sale of the Minnesota Thresher Manufacturing Company, 

and brought suit on them after foreclosure proceedings 

had been begun by the insolvent company and the proper- 

ty taken from the possession of the mortgagors; the 

plaintiff contended that, conceding that there had 

been a settlement by which the company took the mort

gaged property and certain other property then owned 

by the defendants in satisfaction of the mor/tgage debt, 

the settlement was made with an agent of the insolvent 

company who was not shown to have had authority to 

make such an agreement. The court said:

"But it was testified that the agent 
sold the machinery to the respondents 
for which the notes were given; that 
he received the notes and mortgage

-12*



from the respondents; that he col
lected all payments made upon the 
notes, some of which payments were 
in the form of lumber and timber 
products; and that he conducted the 
foreclosure proceedings, and received 
on behalf of the company, not only 
the mortgaged property, but the other 
property,not covered by the mortgage 
which the respondents turned over there
with. Here was such apparent general 
authority to deal with the notes as to 
warrant the conclusion that he had full 
power to make such a settlement, even 
as against the belated statement of an 
ex-officer of the corporation to the 
effedt that the agent’s authority was 
only to collect the notes.”

. In cases where the continued dealings of the 

agent with the debtor in which the agent receives other 

than money in satisfaction of the debt, and with the 

knowledge of the corporation principal, as in the pre

ceding case, the doctrine is applied that the principal, 

allowing its business to be so conducted, renders it

self obligated by the acts of the agent, and that, in 

such cases, payment to the agent in chattels is suffi

cient.

Another such case - made more interesting by

the introduction of two additional facts,namely, a re- 

cission of the contract of sale under which the agent 

received some personal properly and the agent’s failure 

to return the latter, which resulted in the debtor, in

stead of the corporation creditor, suing - is that of 

Eggleston v. Advance Thresher Company, 96 Minn. 241, 245, 

246. There, an agent of the defendant company, with au- 
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thority to sell its machinery for cash or secured 

promissory notes, sold a threshing machine outfit 

and received from the purchasers (plaintiffs), 

without express authority, certain personal prop

erty in part payment of the purchase price; the 

contract of sale was subsequently rescinded by mu

tual consent of the parties, but the property taken by 

the agent in part payment was never returned, and 

plaintiffs brought this action against the princi

pal to recover the value of the personal property. 

It was held that the manner and course of dealing 

between the agent and defendant as disclosed by 

the evidence that he did so in other transactions, 

and that his contract with the company was not en

forced by either, charged defendant with liability 

for the act of the agent in taking property from 

the plaintiffs in part payment for the machine. In 

its opinion, the court said:

"The agent, Shanahan, was 
clothed with general authority to sell 
defendant’s farm machinery, and though 
ordinarily he would have no implied 
authority to sell machines, except for 
cash or notes taken in accordance with 
the terms of his agency, the manner in 
which he conducted his business and 
was negligently permitted to conduct it 
by defendant is sufficient to charge 
defendant with liability. The agent’s 
contract (with defendant) expressly pro
vided that orders should be taken from 
every purchaser of machinery, that the 
terms and conditions of the sale should 
be distinctly stated therein, and that 
the contract so taken should be forward
ed immediately to the company’s branch



office at Minneapolis. There was, of 
course, no purpose in these require
ments other than to give defendant 
general oversight of the conduct of 
the agency and that it might be in
formed of contracts made by the agent, 
and it Is clear that, if the agent had 
complied with the terms of his agency 
in this respect, information would 
have been communicated to the company 
of this sale and the terms and condi
tions thereof before plaintiffs deliv
ered the property in question to the 
agent. * * * * The
general agent of defendant in charge 
of its Minneapolis office, to which 
all orders were required to be sent, 
testified that the company knew 
nothing of the orders taken by 
Shanahan during the entire time of 
his agency. The orders and notes 
taken for machinery were retained 
by the agent and never transmitted 
to the company - the agent was not 
required so to do - and the matter 
of sales was left entirely izdth him; 
the company’s only desire being to 
obtain its money at the end of each 
season,

"This, it occurs to us, 
beyond any question was such a neg
ligent manner of conducting its busi
ness with the agent as'to charge defen
dant with liability, even though it had 
no actual notice of the terms of this 
contract. If defendant had insisted . 
upon a compliance with the terms of 
the agency, it would have been in
formed, upon receipt of the order in 
question, of the fact that the agent 
had taken property from plaintiffs in 
part payment of the machine sold them. 
Under such circumstances it is imma
terial that it did not in fact know 
the agent was in the habit of exceed
ing his authority, as want of knowledge 
was due to the defendant’s own neglect.

"The evidence shows that the 
agent had made numerous other sales on



the 3ame terms and conditions as here 
under consideration, but the orders 
taken on those sales were, like the 
one in the case at bar, retained by 

. the agent with the consent of the 
defendant.*

The instruction of the trial court stating 

that the agent had authority to do the acts in question 

was held not erroneous.

Further comment on the cases just cited is 

deferred until after the case of Nichols & Shepard Com

pany v. Hackney, et al., 78 Minn. 461, is referred to. 

This case furnishes an illustration of the power of 

a general agent to novate a debt due the corporation 

by introducing an entirely new party in substitution 

of the original- debtor. The action was on three promis

sory notes made and delivered to plaintiff by defen

dants; the defense was payment, in support of which 

the defendants introduced evidence to show that some

time after the parties had agreed to the sale of 

the thresher outfit, and after the purchase, and subse

quent to the date of maturity of one or more of the notes, 

/they entered into an agreement with Goble, general agent 

of plaintiff in the state, by which they were to sell 

the outfit to a third person, and turn the notes to be 

received therefor over to the plaintiff; defendants 

sold the outfit for #1 ,050., and delivered the notes 

received in payment to the agent; they were made paya

ble to plaintiff, and plaintiff retained them. Defendants 



claimed that plaintiff’s agent accepted the notes 

in payment of their notes in accordance with the 

agreement; plaintiff claimed that the notes were 

received as collateral security only. Judgment 

for defendants waB affirmed, the court stating;

"The agreement under which 
defendants claimed that plaintiff ac
cepted the Edwards & Carlisle notes in 
payment was made with J.L.Gbble, the 
general agent of plaintiff. There can 
he no question as to his authority- to 
enter into the agreement. It clearly 
appears that he was the general agent 
and manager of plaintiff, and had full 
charge of its husiness affairs in this 
state, with full authority to make set
tlements with plaintiff*8 debtors. An 
agreement by such an agent, founded on 
a sufficient consideration, to accept 
and receive the promissory notes of a 
third person in payment of a debt due 
the principal, is valid, and the princi
pal is bound thereby. The consideration 
for this agreement was ample. The 
defendants parted with the title to the 
engine, and delivered plaintiff the 
notes received in payment therefor.”

The first paragraph of the syllabus, written

by the court, is significant in its brief expression 

of the rule exemplified in the decision - a doctrine 

somewhat at variance with many cases on a similar state 

of facts;

"An agreement by a general 
agent, who possesses full power and 
authority to make collections and 
settlements of debts due his princi
pal, entered into with a debtor of 
the principal, to accept and receive 
the promissory notes of a third per
son in payment of an indebtedness due 
the principal from such debtor, is 



valid, and will bind the principal, 
if founded on a valuable consideration.”

It would perhaps be well here, at the end of 

this division of the subject, to pause to take up brief

ly the reasons for the decision in each of the four pre

ceding cases*

' Hutchinson Manufacturing Company v, Henry ap

plied this view to the question because the court took 

judicial notice of the usage in the particular trade. 

Northwest»Thresher Company v. Dahlgren applied the doc

trine of estoppel to the plaintiff corporation, it having 

held out the agent as possessing powers which it after

ward sought to deny. Bggleston v. Advance Thresher Com

pany was so decided for the same reason, the language 

of the court being stronger here than in the preceding 

case. The latter case, however, specifically recognizes 

the rule that ordinarily that agent could only have 

received cash or secured notes. Nichols & Shepard Com

pany v. Hackney held that the agent possessed the 

authority inquired into because of the wide range of 

his powers as general agent for the entire state of 

Minnesota.

Thus we see that all the authorities in 

this country supporting this view of the proposition 

were decided so for either one or both of two rea

sons: first, because the corporation estopped itself 

from denying the agent's authority; and, second, because 



of the unusual/necessity in the particular trade and 

in that particular transaction.
/ '/

/
A GENERAL AGENT OF A TRADING CORPORATION

HAS NOT THE POWER TO NOVATE A
/ DEBT DUE THE CORPORATION.

' The decisions supporting the negative answer 

to the question are more numerous. All of them, of 

course, rest on the foundation provided by the general 

rule already cited which necessitates the liquidation 

of corporate debts by the agent in money. A few of 

the cases will be referred to.

Taylor & Parley Organ Company v. t Starkey.

59 N.H. 142, was 8 case in which an organ had been de

livered by the plaintiffs to Davis, their agent, under 

a contract, in writing, in which it was stipulated that 

Davis should make efforts to sell it for them, and pay 

over the proceeds less his commission; defendant re- . 

ceived the organ of Davis in exchange for a buggy and 

$40. in cash; this was a trover action for the organ.

In giving judgment for the plaintiffs, the court stated

"The contiabt between the plain
tiffs and Davis was properly admitted. It 
was evidence of the agreement under which 
Davis was in possession, and tended to show 
that his authority was to sell and not to 
exchange. In the absence of evidence to 
the contrary, to sell meansto sell for 
cash. Davis, having no authority except 
to sell for cash,could not lawfully ex
change for other property, either in whole 
or in part, and if he did. the title would 



not pass, for the plaintiffs did not 
hold Davis out, or authorize him to 
hold himself out, as owner of the 
organ. Holton v. Smith. 7 N.H. 446; 
Burnham v. Holt. 14 N.H. 367; Towle 
v. Leavitt. 23 N.H. 360.

Although the correctness of this holding can 

not be disputed, it is worthy of notice that the court’s 

language gives opportunity for a strong inference that, 

if plaintiffs had held out Davis in this case as possess 

ing authority to transact the business in question as 

the Northwest Thresher Company held out its agent in 

Northwest Thresher Company v. Dahlgren. 50 Wash. 325, 

and? as the Advance Thresher Company held out its agent 

Shanahan in Eggleston v. Advance Thresher Company. 

96 Minn. 241, it would have decided, as was decided 

in these last two cases, that the doctrine of estoppel 

prevented plaintiffs’ subsequent denial of Davis’s 

questioned authority to accept payment of the organ 

in cash and a buggy.

Woodruff v. American Road Machine Company. 

(Ky.) 65 S.W. 600. Here, Cartwight, the admitted 

general agent of plaintiff (appellee), sold to a firm, 

of which defendant was a member, a machine for which 

the firm agreed to pay ,850«, $500. of which was paid 

in cash at the time of the sale, and the remainder 

in three notes secured by a lien on the machine. After 

the notes became due, defendant, being unable to pay 

them, agreed with Cartwiight to furnish him with stone,

•20»



which was to he sold by Cartwright on defendant’s 

account, eighty per cent, of the proceeds to be 

turned over to defendant, and twenty per cent, to 

be held and applied to the payment of the notes. 

In affirming the judgment of the lower court direct

ing the payment of the money, and decreeing a sale 

of the mortgaged property to enforce the lien, the 

court said:

"The questions of law presented by this 
defense are: Can a general agent to sell 
goods for his principal accept, without 
express authority, in exchange for them, 
anything besides money, unless it be money 
and part credit upon usual terms? In other 
words, may a general agent to sell bar
ter his principal’s goods? For appel
lant it is argued here that Cartwright 
was a factor, and as such had the title 
and possession of the goods sold appel
lant, and was authorized to sell them 
in the manner that he did. Such,how
ever, is not the relation of Cartwright 
and appellee, as pleaded in the ans
wer, nor was it shown. But, even if 
he were a factor, it is not clear that 
he would have authority to receive in
payment anything except money. See 
Sangston v. Maitland. 11 Gill & J. 286.
* * * *' Even if Cart
wright was authorized to collect the 
notes after their maturity, - which is 
not at all clear from the facts shown 
in this case, - still he would not have 
the right to take anything in payment 
of them, without express authority from 
his principals, save money. Story, Ag. 
§$118, 119, 413; Smith v. Tievan. 1 'Ky. 
Law, Rep. 333; PonHoney v. Lyon, 3 Ky. 
Law Rep. 249; and Cummings v. Gerlick, 
6 Ky.Law Rep. 509.11

An interesting state of facts was before Arkansas’s

highest court in Grofoma. v. ^Neff Ha^hpgMdlompany79 Ark‘. <<01, 
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wherein the manager of the corporation, W.B. Neff, 

who was also its secretary, had, been indebted to 

Grooms for groceries and meat; he sold Grooms ar 

surrey in part payment of the debt; Grooms was al

so to deliver a second hand buggy in exchange to 

cover part of the price of the surrey, and the balance 

of the price was to be taken out by purchase of more 

meat and groceries from Grooms. The old buggy was 

never delivered; the price of the surrey was charged, 

on the corporation's books, to Grooms; shortly after 

this Neff severed his connection with thé corporation, 

and the company repudiated the sale to Grooms in 

payment of the individual indebtedness of Neff; Grooms 

disposed of the surrey to his father, and, after mak

ing demand, the plaintiff company brought replevin for 

it and to recover damages for its detention. In af

firming judgment for plaintiff, the court said:

"It has been decided by this 
court that ’an agent with power to sell 
and receive payment in money for his prin
cipal has not the apparent authority to 
accept the cancellation of his' own debt 
due to a vendee who knows, or by the 
exercise of reasonable diligence could 
know, that his debtor is acting as agent,• 
and that the principal, upon discovery 
of such unauthorized sale, may repudiate 
it and recover possession of the article 
attempted to be sold. Smith v. James. 53 
Ark. 135, 13 S.W. 701. ¥his principle is 
so well settled by the authorities that 
further citation is unnecessary. • *

• * The plaintiff was a corpo
ration duly organized under the laws of 
this state. Its articles of incorporation 



were on record in the office of the 
Secretary of State and in the office 
of the county clerk of Pulaski County. 
It was openly doing business under its 
corporate name, and Grooms was doing 
business in the same city,and had pre
viously had repeated transactions with 
the company. He was repeatedly in and 
about the place of business of the com
pany and came in contact with other em
ployees of the company. The fact that 
plaintiff was doing business under its 
corporate name did not necessarily car
ry information to all who dealt with it 
that it was a corporation; but we can
not say, under all the circumstances 
of the transactions with Grooms, that 
the jury were warranted in concluding 
that he knew or had information suffi
cient to put him on inquiry that he 
was dealing with an agent. It was not 
Accessary that he should have known 
the precise limitations upon Neff's 
authority. He was bound, when he 
knew that he was dealing with the 
agent, that the latter had no authori
ty to sell the goods of his principal 
in satisfaction of his own debt."

In that case, we have the familiar occurrence 

of an agent substituting hie credit for the credit of 

a debtor of his principal typified. That case, however, 

contains two unusual additional features; the agent, 

who was the secretary of the corporation, had withdrawn 

from the company, and the debtor had transferred the 

property received from the agent to his father. But 

the court did not view even this entire change of par

ties as in any way changing the general rule. The 

attempt to novate- by substituting the agent as the debtor 

for the original debtor Grooms is an apt illustration 

of the second method of novation, as distinguished from 

attempts to merely substitute a new obligation between 



the old. parties.

Although a corporation was not a party

in Stewart v*. Aberdein. 4 Meeson & Welsby 211, 228, 

the opinion of Lord Abinger serves the useful purpose 

of stating the rule of the English law upon this 

subject, both at that time and now:

"It- must not be considered, that, 
by this decision, the court means to over
rule any case, deciding, that, where a prin
cipal employs an agent to receive money, 
and pay it over to him, the agent does not 
thereby acquire any authority to pay a de
mand of his own upon the debtor, by a set
off in account with him* But the court 
is of opinion, that, where an insurance 
broker, or other mercantile agent, has been

* employed to receive money for another, in 
the general course of his business, and 
where the known general course of business 
is, for the agent to keep a running account 
with the principal, end to credit him with 
sums which he may have received by credits, 
in account with the debtors, with whom he 
also keeps running accounts, and not mere
ly with moneys actually received, the rule 
laid down in those cases cannot properly 
be applied, but must be understood, that, 
where an account i« bona fide settled ac
cording to that known usage, the original 
debtor is discharged, and the agent be
comes the debtor, according to the mean
ing and intention, and with the authority, 
of the principal,"

Of course, the second sentence here quoted

states the law applicable to that class of business only 

in which such a system of credits <iti the general course. 

But even then, the application of such a rule serves 

to prevent one kind of novation • the substitution of 

one obligation ;for another -, and effects the crea

tion of another kind of novation - the substitution of 



one debtor for another.

Wheeler & Wilson Manufacturing Company v, 

Givan, 65 Mo. 89, 92, is another of the strong cases 

upholding the rule that a general agent authorized to 

sell goods on commission has no implied power to bar

ter or exchange them, or to pledge them for his own 

debt; he cannot change the security for goods sold, 

nor make himself the debtor in lied of the purchaser. 

The evidence disclosed that, at the time of the sale 

of the sewing machine, for which two promissory notes 

were delivered, and then endorsed by the agent to 

the plaintiff, and which notes were the basis of the 

suit, it was agreed between defendant and plaintiff’s 

agent Moore that defendant should board Moore and his 

wife, who was helping him, and his team at a stipulated 

price, and that the amount of the board bill should be 

received in payment on the machine and credited on the 

notes given for it. It will be noticed that the ser

vices performed for the agent, the value of which wase 

to be credited on the price of the machine, were con

nected with and necessary to, the carrying out of the 

agency. This fact, however, had no influence on the 

decision:

*The facts in the case show that Moore, 
the agent who sold the machine in question 
had authority to sell, and that he was 
to receive, as compensation for his ser
vices, $21. for each machine sold, Under 
this authority he had a right only to 
sell, and in exercising thisright in
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the absence of particular instructions, 
might sell according to the usual mode 
of dealing in that particular trade, 
and might sell on credit if such sales 
were customary in that business and lo
cality. He had no right to barter, ex
change, or pledge the property thus en
trusted to him for sale, for his indi
vidual debt, antecedently contracted, 
or to be subsequently contracted, •• « • «

"Although an agent (known to 
be such) is ordinarily entitled to re
ceive payment of any debt due to his 
principal in the course of his agency, 
yet he does not thereby acquire any 
right to receive payment except in 
the ordinary modes of business. He 
has no right to change the security 
of his principal for his debt, or to 
make himself the debtor of the prin
cipal for the like amount in lieu 
of the person who owes the debt, with
out the consent of the principal to 
that effect. If an agent has authori
ty to receive for his principal a 
debt due from a third person to him, 
and the agent owes a like amount or 
greater, he has no right to substi
tute himself as the debtor of the 
principal, giving him credit for the 
amount, or to set off the debt du'e 
by him to such third person. Story 
on agency, sec. 413, 419, 430; Buck
waiter v, Craig. 55 Mo, 71; Greenwood 
y. Burn's, ¿0 Mo. 52; Wharton on agents, 
210? Managan v. Alexander. 50 Mo, 51,"

This excellent statement of the rule - expressed 

so as to make universal application easy - is all embrac

ing, and the citation of and quotation from, more cases 

would serve the purpose of adding nothing to that court Vs 

well reasoned opinion.

Thus it is seen that the general maxim: qui■basa 
facit per allUm, facit per se, is limited in its operation 
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' and restricted in its effect by the equally important 

maxim: novatie non prae sumitur.

SUMMARY AND CONCLUSION

An examination of all the American decisions 

and many English opinions in point discloses their al

most unanimity in holding that a general agent of a 

trading corporation has not the implied power to agree 

to the substitution of a new obligation in extinguish

ment of the old debt due the corporation, or to the sub

stitution of a new debtor in the place of the former 

one for the purpose of releasing the former from the 

debt due the corporation• The few cases that appear 

to hold otherwise and which have been examined here, 

are of such a nature that it cannot be said that they 

contain any departure from the rule applicable to all 

these controversies.

After the consideration of the decisions ap

parently furnishing an affirmative answer to the ques

tion assigned, and after the examination of representa

tive cases affording a negative answer, we have present

ed "the divergent decisions arrayed against each other," • 

the divergence being only apparent and have arrived 

at a conclusion that shows the decisions to be in a 
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state of theoretical and practical agreement on a 

question in one of the most important branches of 

our jurisprudence.
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