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The United. States, with a large part of its citizen 

body made up of immigrants, is confronted with a difficult 

problem when it comes to the determination of the 

nationality of its subjects. So much confusion and con

flict has arisen of late that the exact status of a person 

with regard to his or her nationality cannot be accurately 

ascertained. The nationality laws of the various 

countries are in deep conflict. Add to this conflict in 

nationality laws the results of a vast immigration from 

one country to another and we have, as M. Orlando so aptly 

observed, "a condition which creates contradictions the 

adjustment of which might baffle the most subtle legal 

brain."

The question of nationality is a problem’of vital 

importance in America’s Foreign Relations, and its intimate 

connection with the happiness and lives of American 

citizens is of such great concern that the present, day 

confusion and unsettled state of the law must be, by all 

means, determined and settled. The many diplomatic con

troversies over the status of a citizen in which our 

State Department has become involved with a foreign 

nation, have grown out of the two conflicting views of the 

legal status of citizenship.- In attempting to solve 

this confused problem it is necessary to determine by what 

law the distribution or division of all persons in the 
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world, is to be accomplished.. What law determines which 

persons belong to this State or to that State? Appearing 

as it does an international matter it would seem appropriate 

that the international law itself should fiirnish the rule 

of division. A search of the international law will reveal 

nothing more than the simple statement that each State may 

determine for itself what persons it will regard as nationals. 

It does not give any rule that leads to a desirable end, but 

rather, which carried to a practical application leads to a 

confusion of principles, which is only natural when con

sidered in the light of the conflicting theories upon which 

different States predicate their citizenship. It is 

apparent that international law has not adopted either or 

any rule or system to the exclusion of the other. Nor does 

there seem to be in the existing international law any 

provision for preferring one to the other as the basis of 

nationality.

In their political aspect nations and nationalities are 

things easier to recognize than to define. No universally 

acceptable definition of either exists. The Supreme Court 

of the United States in the case of Minor v. Happerset 

(21 Wall. 162) discussed nation and nationality in the 

following language:

The very idea of a political communityj 
such as a nation is, implies an association 
of persons for the promotion of their 
general welfare. Each one of the persons 
associated becomes a member of the nation 
formed by such association. He owes it 
allegiance and is entitled to its protection. 
Allegiance and protection are in this 
connection reciprocal obligations. The 
one is compensation for the other; 
allegiance for protection, and protection 
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for allegiance. For convenience it has 
been found, necessarv to give a name to 
this membership. ”’he object is to 
designate by a title the person and the 
relation he bears to the nation. For 
this purpose the words "subject", 
"inhabitant" and "citizen" have been 
used, and the choice between them is 
sometimes made to depend upon the form 
of government. Citizen is more commonly 
employed, however, as it has been 
considered better suited to the description 
of one living under a republican govern
ment. When it is used in this sense it 
is understood as conveying the idea of 
membership in a nation and nothing more/'

The terms "citizen", "subject", "inhabitant" and

"national", as used in international law, have precisely the 

same meaning; they apply to all inhabitants of a State, 

of both sexes, and of all ages and conditions, who-were 

born in its allegiance or have acquired the quality of 

citizenship by naturalization. The civil and political 

rights of an individual, in the State of which he is a 

citizen, are determined by its constitution and laws;

in addition to the rights and privileges at home the 

citizen occupies a well defined status which is. recognized 

by the States into whose territory they may come as 

travellers or sojourners.

One of the primary problems connected with the 

internal independence of a State is that of determining 

the membership of its citizen body. The question is 

purely a municipal one insofar as it merely involves • 

the right of a State to say that that particular person 

shall be identified with its corporate personality and 

be obligated to perform corresponding duties. The 

international problem arises when the State undertakes 
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to give protection to and demand allegiance of, certain 

persons as its citizens, when similar and conflicting 

claims are made by other States. In such cases there 

exists a dual claim upon the citizen, and he is held to 

have a. dual or double nationality.

The conflict is heightened by the existence of two 

opposing doctrines of nationality, known as the "jus soli" 

and as the "jus sanguinis", which arose from feudal and 

from lioman sources, respectively. According to the feudal 

principle of "jus soli" nationality is primarily determined 

by the place or locality of birth. This system is of 

feudal origin and was originally based upon the territorial 

relation of a fief to its lord. The conception of 

nationality existed in feudal times and naturally it was 

influenced by the prevalent feudal ideas, and land was the 

important element in such a system. Based as it was on the 

tendency of men who work and live together, to act 

together it necessarily rested on a territorial organization. 

The people who inhabited a particular territory owed 

allegiance to a particular Lord, and it was only natural 

that a person born within that allegiance would come to be 

considered a member of that community. As the feudal 

system fell into decay the allegiance became wider and 

the power finally became vested in the Grown but the 

principle of "jus soli" remained and the conception of 

nationality was everywhere based upon the fact of birth 

within the allegiance of the monarch. This principle of 

"jus soli" was used as the basis for nationality wherever 
the feudal system was in vogue and that was the system
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of land, tenure to be found widespread throughout Europe.

The other theory upon which nationality is predicated, 

namely the "jus sanguinis" is based not on the place of 

birth as the test, but on descent or parentage. By this 

doctrine children take the nationality of the parents, the 

father, wherever born. Some writers greet this system as 

a distinct innovation introduced for the first time at the 

beginning of the nineteenth century with its adoption by 

France in the Code Napoleon in 1803. The true sourch of 

this theory can be said to be found in the early Roman 

conception of the family as the unit of society which made 

up the State. Knowing that in the primitive Sfate the 

family, instead of the individual, seems to have been the 

unit, and the aggregation of such units formed the group 

or society which we will call the State; and that the 

family, as well as groups of families forming the 

societies, status or State, was one of blood relationship, 

we are bound to call this relationship of the family to the 

nation the "jus sanguinis". The family being the main 

cog in the machinery of the State the status of a person 

was determined not with regard to the place of his birth 

but on his birth in a certain family whereupon he became 

vested with the nationality of his parents. The mutual 

relation of the father and child (the patria potestas) 

involved not only the capacity of the father to exercise 

authority over the child, but also the correlative 

incapacity of the child growing out of his subordinate 

position. Naturally then the child’s nationality would 

follow that of his father. The power of the father 
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over his family soon became limited and the family itself 

enlarged so that later the family was not a unit based on 

blood relationship. A transformation came about when the 

State conscious of its existence as a unit, caused 

individuals beyond the blood relationship to enter into the 

family and to possess the rights that members of the blood 

had alone previously enjoyed. The law permitted adoption 

and the family became enlarged until it was no longer a 

matter of blood relationship. The citizen became a creation 

of the State, all inhabitants were admitted to citizenship 

and each and every citizen could say, "Givis Somanus Sum," 

because of birth within the State without reference to the 

blood relationship in the family. At this period we see 

the "jus sanguinis" superseded by a system which connected 

the citizen to a particular locality,’ and allegiance became 

independent of descent from common ancestors; the relation

ship of the citizen to the State then became one of 

association, entered into voluntarily, by an acceptance 

of the doctrines and practices of the state. The 

nationality was then predicated on birth within the 

jurisdiction of the State—the blood relationship forgotten 

and the "jus sanguinis" discarded.

Whether the "jus sanguinis" lasted or was quickly 

cast aside is not material here---- it is sufficient for the

present to show that the theory of nationality by descent 

Was originally found in the Early iloman days. The fact 

that this theory of "jus sanguinis" sprang up again and 

has assumed such an important place in the problems of 



7

nationality can 1© explained, by saying that the nations 

which base their nationality on this principle are desirous 

of retaining as their nationals as many individuals as they 

can regardless of the place or locality where they may be 

born or located, which supervision they could not maintain 

under the principle of "jus soli".

While the principle of "jus sanguinis" is no doubt the 

older of the two theories as to time, and while this 

principle is now the basis of nationality laws of most 

European countries as well as of countries in Asia, for 

many centuries the principle of "jus soli" was the basis of 

nationality in all these countries. The change from one 

system to the other came about in more or less accidental 

manner. Up to the time of the adoption of the Gode 

Napoleon in France in 1803 "jus soli" was the principle 

used for a basis of nationality in Erance as well as 

generally throughout Europe. The striking new departure in 

France in 1803 from the system of "jus soli" to "jus 

sanguinis" happened when some suggestions were made that 

the system of "jus soli" was too feudal and that French 

character ought to be derived from the French character of 

the parents, wherever the child was born. This suggestion 

was adopted in the Code Napoleon in spite of the fact that 

the old system, namely, "that the French people were those 

born in France" was about to be incorporated in the Code. 

This statement of the French law was the established 

international rule. The adoption by France of the "jus 

sanguinis" proved the starting point of an extensive 

development. Belgium adopted the principle in 1830;



German theorists of the 1848 period took it up in Bavaria 

and ^axony. It was ad pt el by Italian nationalists, accepted 

in Spain in 1850 and then Prussia and the Netherlands 

followed, until today it is the dominant rule in Europe, the 

only conspicuous exceptions being Denmark, Holland and the 

United Kingdom.

Prom an examination of the laws of various States it 

appears that seventeen are based solely on the "jus sanguinis" 

two equally upon the "jus soli" and "jus sanguinis", and 

twenty five upon "jus sanguinis" principally but partly 

upon "jus soli", and twenty six principally upon "jus soli" 

and partly upon "jus sanguinis". The nationality of no 

country is based solely upon "jus soli". A combination of 

the two systems is found in the laws of most countries. 

Neither system has been exclusively adopted by international 

law, and neither of the two systems is preferred in 

international lav/ as the basis of nationality.

Each of the two rules for acquisition of nationality 

at birth, "jus soli" and "jus sanguinis" is embodied in the 

constitution and laws of many countries. Countries of 

emigration are inclined to emphasize the "jus sanguinis" . 

for the purpose of retaining the allegiance of their 

nationals who have settled in various parts of the world, 

while countries of immigration including some countries of 

Asia and Africa, as well as those in the Western Hemisphere 

are inclined to emphasize the "jus soli" in order to have 

the allegiance of persons born within their territories 

of alien parents.
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From the controversy that has resulted from these 

conflicting doctrines States have found some escape in 

treaties of naturalization, mutually conceding the 

paramount claim of the one or the other State in certain 

circumstances, and in the further doctrine of "election” 

under vzhich the individual may determine his status. 

Howeverin the absence of a treaty or mutual agreement 

between nations with divergent rules of nationality difficult 

situations immediately arise vzhich lead to serious con

sequences which it ought to be the aim of enlightened 

juristic science to avoid.

The most numerous class of citizens is, of course, the 

natural-born. All States are agreed that children born to 

citizens within their own territory are themselves citizens. 

As to children born to alien parents, however, it frequently 

happens that they will be clothed with-a double nationality. 

By the Constitution of the United States, for example, it 

is declared by the Fourteenth Amendment that "all persons 

born .... in the United States and subject to the 

jurisdiction thereof are citizens of the United States". 

Hence, the child of French parents ---- France recognizing

the "jus sanguinis" ---- born in the United States, would

possess both nationalities.

As nationality involves duties to the State as well 

as rights, it is necessary that a rule governing nationality 

at birth should be formulated vzhich vzould meet with 

general acceptance in the immediate or near future. The 

history of the tests, both legal and political, that have 
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"been suggested or applied would form interesting study in 

itself. They have passed from the physical and concrete 

to the spiritual and psychological. liace, language, 

religion, membership of a political community, birth or 

residence within a territory, and so forth, have all been 

proposed and defended as a criteria of nationhood. They 

have all been rejected, because experience proves that they 

are insufficient, though important elements are inherent 

in each.

Dr, Thomas Baty in an essay "The Interconnection of 

Nationality and Domicile1' (Wigmore Celebration Legal Essays, 

Northwestern University, 1919, page 187) after pointing 

out the difficulties of the existing law, the change in the 

conception of allegiance, the problems of double nationality, 

the conflict between the rules applicable to public and 

private law, respectively, the general inadequacy, of the 

tests of race or place under the modern conditions and 

other attending difficulties---- suggested that criterion

of education up to the age of fourteen years would be more 

satisfactory than anything else. The arguments in favour 

of it are of considerable cogency. It would be comparatively 

easy to establish as a fact, it would be presumably in 

accordance with the wishes and outlook of the person con

cerned and it would abolish the anamoly of compelling an 

individual to undertake the obligation of military service 

who did not even speak the language of his assumed 

nationality.

Dr. Baty suggests that if the test of education be 



thought too subtle and. difficult, then surely the test of 

domicile (in the Anglo-American sense) might be applied.. 

That is, settlement in a country with no fixed, or definite 

intention of ever removing therefrom, would thus operate 

to give the children the nationality of that place.

It nay be convenient to summarize the chief underlying 

conditions that would have to be regarded, and the chief 

difficulties that would have to be smoothed away in an 

attempt to assimilate the laws of nationality and 

naturalization. At the head of the list stands the 

question of universal military service. This question arises 

chiefly in countries whose laws are based principally 

upon "jus sanguinis" and which maintain a large- standing 

army and have compulsory military service in time of peace 

as well as in time of war. Thus militarism is the root 

of the evil in most cases. The countries maintaining large 

standing armies deem it necessary to control the greatest 

man power possible and they seek to do this by extending 

their nationality to the children of their nationals without 

regard to place of birth or domicile. Therefore, the 

problem before the world is bound up to a considerable 

extent with the problem of disarmament. So long as large 

standing armies are maintained it will be difficult, if not 

impossible, to persuade countries to abandon "jus sanguinis" 

carried to its extreme limits.

Another practical reason why it will be difficult to 

obtain general agreement on the rule is in the activities of 

the most important countries in the world toward the 

promotion of foreign commerce. This requires their 
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nationals in large numbers tc reside in foreign countries, 

and it is only natural that such -persons should, desire that 

their children should have their nationality. Then there 

is the question of immigration. Persons leaving their 

native country and taking up a new home in a distant land 

must be given the right to become citizens of their newly 

adopted country. The "jus sanguinis" will not permit this 

and the countries with such a rule say 'once a native always 

a native'. However much the "jus soli" seems the more 

reasonable it, too, leads to undesirable ends, for it is 

hard for us to conceive of American merchants or bankers 

residing in Greece or China, for example, and raising 

children who are Greeks or Chinese.

Then there is the problem of acquiring the undesirable 

element in those that immigrate into a country. No nation 

is desirous of acquiring only those that another nation is 

willing to unload upon it. The immigrant must be capable of 

thorough assimilation. The differences between the point 

of view of public and private laws raises a point of con

siderable difficulty. The French law regards the 

nationality of the person in question as conclusive in 

questions of private no less than in those of public law, 

while England and America draw a well marked distinction 

between the two. The latter's view is that nationality is 

conclusive only in matters of public lav/ and political 

status, and that in the field of private lav/ the test to be 

applied must be domicile. Nationality may be evidence and 

very strong evidence of domicile, but it is evidence and 

nothing more.
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All things considered., it does not seem likely that 

any rule governing nationality at birth can be formulated, 

nor any rule which will do away with dual nationality when 

the individual concerned attains the age of majority or' 

shortly thereafter. If the common law countries persist 

in regarding domicile as of paramount importance, and as the 

most reasonable principle in itself, while other countries 

regard its importance as secondary it appears to be 

impossible to suggest a satisfactory accomodation between 

the two principles. One or the other must give way.

Under the doctrine of "jus sanguinis” we see the 

Nation or the State conferring its nationality not only on 

those persons subject to its jurisdiction but also to persons 

outside and beyond their jurisdiction. The precise 

limitation which exists in international law upon the power 

of a State to confer its nationality is difficult to define, 

yet it is obvious that some limitations do exist. These 

limitations are based upon the historical development of 

international lav/ and upon the fact that different States 

may be interested in the allegiance of the same natural 

person. The existence of these limitations in international 

law upon the power to confer nationality by a State is 

recognized and in W. E. Hall’s work, International law, 

(8th edition, chapter 5, sections 66.and 67, page 275) we 

find the following statement:

It follows from the independence of a 
state that it may grant or refuse the 
privileges of political membership, inso
far as such privileges have reference to 
the status of the person invested with 
them within the country itself, and it 
may accept responsibility for acts done 
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by any person elsewhere which affect other 
states or their subjects. Primarily there
fore it is a question for municipal law to 
decide whether a given individual is to be 
considered a subject or a citizen of a par
ticular State. But the right to give 
protection to subjects abroad, and the 
continuance of obligation on the part of 
subjects toward their State notwithstanding 
absence from its jurisdiction, brings the 
question, under what circumstances a person 
shall or shall not be held to possess a given 
nationality within the scope of international 
law. Hitherto nevertheless it has refrained, 
except upon one point, from laying down any 
principle, and still more from sanctioning 
specific usages in the matter. It declares 
that the quality of a subject must not be 
imposed upon certain persons with regard to 
whose position as a member of another sovereign 
community it is considered that there is no 
doubt, the imposition of that quality upon 
an acknowledged foreigner being evidently 
inconsistent with due recognition of the 
independence of the State to which he belongs; 
but where a difference of legal theory can 
exist international law has made no choice, 
and it is left open to States to act as they 
like.

The persons as to whose nationality no room 
for differences of opinion exists are in the 
main those who have been born within the State 
or territory of parents belonging to the 
community, and whose connection with their 
State has not been severed through any act done 
by it or by themselves. To these may be added 
foundlings because their fathers and mothers 
being unknown, there is no State to which they 
can be attributed except that upon the territory 
of which they have been discovered.

The persons as to whose nationality a 
difference of legal theory is possible are 
children born of subjects of one power within 
the territory of another, illegitimate children 
born of a foreign mother, foreign women who have 
married a subject of the State, and persons 
adopted into the State community by naturalization, 
or losing their nationality by emigration and 
the children of such persons born before 
naturalization or loss of nationality.

"ihile most writers on nationality express the view that 

the existence of dual nationality is undesirable, at least in 

the cases of persons who have reached their majority, and 

while the laws of a number of States provide expressly that 
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no person can have their nationality who has the 

nationality of another State, it is necessary to realize 

the fact that dual nationality does exist and will continue 

to exist unless all States will agree to adopt a single 

rule for nationality at birth. If it were possible to 

adopt such a uniform rule consideration might be given to 

the rule by Vattel, which is in the nature of a compromise 

between "jus soli" and "jus sanguinis". After 

expressing the opinion that, "by the law of nature alone, 

children follow the conditions of their fathers", with 

regard to nationality, he adds: "But I suppose that the 

father has not entirely quitted his country in order to 

settle elsewhere. If he has fixed his a’bode in a foreign 

country, he is become a member of another. society, at least 

as a perpetual inhabitant and his children will be members 

of it also." (Vattel, Law of Rations, Chitty's 1859 

edition, page 102 section 215).

The subject of nationality is as complicated as any in 

the field of lav; and hardly any two countries agree in the 

details of the tests that they apply, while in the majority 

of cases there are fundamental differences in principle as 

well as in detail. Regarded by themselves the various 

rules upon which nationality is predicated seem little 

better than a chaos of absurdities and illogical 

inconsistencies.

Whatever definition of a nation or nationality is 

adopted --- and there is a multitude to choose from ---- we

are brought back to the final position that people form a 

nation and nationality exists when these people believe 
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they do so and are nationalistic and no concurrence of 

external factors can form men into a nation if this 

essential ’consciousness of mind' is wanting.

In the United States the theory of "jus soli" became the 

basis of the law of nationality, and became the principle 

from the fact that it was law in the colonies at the time 

When they separated from England, it has been retained for 

practical reasons, because of the inherent character of the 

population of the United States which is partly composed of 

persons born in the territory of the United States of alien 

parents. This alone explains its adoption by -various Latin 

American States. While the principle of "jus soli" is the 

system used in this country it has been convenient to engraft 

upon it the "jus sanguinis" with certain limitations. The 

United States does not recognise the existence of dual 

nationality in the cases of persons of alien origin who have 

obtained naturalization as citizens of the United States; it 

is obliged to recognize the existence of dual nationality 

which may be acquired at birth in cases of persons born in 

the United States of alien parents or born in foreign 

countries of parents having the nationality of the United 

States. In the Fourteenth Amendment to the Constitution of 

the United States adopted in 1868 it is provided: "All persons 

born ... in the United States and subject to the juris

diction thereof are citizens of the United States," while at 

the same time an Act of Congress of February 10, 1855 (1 

Comp. Stat. 1901, page 1268) embodied in Section 1993 of the



17

Revised. Statutes and. Title 8, Section 6, United. States Code, 

provides that:

All children heretofore horn or here
after horn out of the limits and. juris
diction of the United States, whose fathers 
were or may he at the time of their birth 
citizens 'thereof, are declared to he 
citizens of the United States; hut the 
rights of citizenship shall not descend to 
children whose fathers never resided in the 
United States.

The above mentioned Statute is clearly the principle of

"jus sanguinis”----nationality hy descent - limited to one

generation. The right of citizenship shall not descend to 

children whose fathers never resided in the United States.

This means that the children horn abroad do not acquire the 

citizenship of the United States unless the father had 

residence in the United States at some time before the child’s 

birth. freedinv. Chin Bow, 274 U.S. 657, (1928).)

In the United States a certain confusion exists, the

policy of the country having varied at different times, and 

the opinions entertained in the courts not being perfectly 

identical with those which have inspired political action.

Granting the sovereign right of a State to determine

what persons shall be allowed to acquire its nationality, the

Constitution of the United States (Article I, Section 8) 

authorized the Congress, "to establish an uniform Rule of 

Naturalization." The Congress, in pursuance of this 

authority in its first session adopted the Naturalization 

Act of March 26, 1790 (1 Statute at Large 103, Chapter 3) 

and this Statute has been amended from time to time.

Having provided for means of naturalizing aliens who
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oame to this country, not until 1868 cticL Congress legislate 

as to the right of citizens to expatriate themselves. Up to 

that time opinions differed, as to the right of the individual 

to renounce his allegiance at will. The Courts of the United. 

States up to the time of the Act of July 27, 1868 (embodied, in 

Revised Statute, Sections 1999 to 2001 inclusive) often 

implicitly accepted the common law doctrine that no person 

could., by any act of his own, without consent of the Government, 

put off his allegiance and. become an alien. (Shanks v. 

DuPont, 1830, 3 Peters 246). A citizen of the United States 

cannot, independently of any legislative act, throw off his 

allegiance to his native country. (The Santissima Trinidad, 

1822, 7 Wheaton 283.)

The compact between the community and its members was, 

that the community should protect its members, and that the 

members should at all times be obedient to the laws of the 

community, and faithful to its defence. No member could 

dissolve the compact- without the consent or default of the 

community, and no citizen might, at any time and all times, 

renounce his own and join himself to a foreign nation. (The 

case of Isaac Williams, 2 Cranch 82, note.) In the same 

case the Chief Justice declared: ’that no inference or 

consent could be drawn from the act of the government in 

the naturalization of foreigners, as we (the United States) 

did not inquire into the previous relations of the party, 

and if he embarrasses himself by contracting contradictory 

obligations, it was his own folly or his fault."

On many occasions when the question presented itself 

the exact limits of the right of expatriation was obscured



and. uncertain. Though the views were inconsistent the 

majority and. better opinion seemed, to be, that a citizen 

could, not renounce his allegiance to the United. States 

without permission of the government, to be declared, by law, 

and since there was no existing legislation on the subject 

the English common law remained unaltered. However, the 

Court of Appeals in Kentucky in 1839 in the case of Alsberry 

v. Hawkins (9 Dana 178) seemed to have arrived at the con

clusion that expatriation was a practical and fundamental 

American doctrine, and that, if there be no statute 

regulation on the subject, a citizen may, in good faith, 

abjure his country, and the assent of the government was to 

be presumed, and he be deemed denationalized.

The naturalization laws of the United States were 

inconsistent with the majority view on the right of 

expatriation, for they required the alien who is to be 

naturalized to abjure his former allegiance, without requiring 

evidence that his native sovereign has released it, a right 

which they denied to American citizens.

This denial of the right to expatriation was untenable 

and in 1853 the Minister of Berlin was instructed that the 

doctrine of inalienable allegiance was no doubt attended 

with great practical difficulties. It had been affirmed by 

the Supreme Court of the United States and by more than one 

of the State courts; but the naturalization laws of the 

United States assumed that a person can by his own act 

divsed himself of the allegiance under which he was born 

and contract a new allegiance to a foreign power. But 

until this new allegiance is contracted he must be considered 
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as bound by his allegiance to the government under which he 

was born and. subject to its laws. Thus the American policy 

at this time surrendered the right to expatriate.

A few years later the American policy under went another
/

/ change and the right of expatriation was given full
/

/ recognition. In an opinion of July 4, 1859 concerning the

/ case of Christian Ernst, a naturalized American citizen of

Hanoverian origin, who had gone back to Hanover on a 

temporary visit and had been arrested and forced into the 

Hanoverian army, the Attorney General made the following 

statement:

The natural right of every free person, who 
owes no debts and is not guilty of any crime, 
to leave the country of his birth in good 
faith and for an honest purpose, the 
privilege of throwing off his natural 
allegiance and substituting another allegiance 
in its place--the general right, in one word,, 
of expatriation, is incontestible. I know 
that the common lav/ of England denies it; 
that the judicial decisions of that country 
are opposed to it; and that some of our 
courts, misled by British authority, have 
expressed, though not very decisively the 
same opinion. But all this is very far 
from settling the question. The municipal 
code of England j_s 110t one of the sources from 
which we derive our knowledge of international 
law. We take it from natural reason, from

■writers of known wisdom, and from the practice 
of civilized nations. All these are opposed 
to the doctrine of perpetual allegiance. It 
is too injurious to the general interests of 
mankind to be tolerated; justice denies that 
men should either be confined to their native 
soil or driven away from it against their 
Will 9 • • . •

The application of these principles to 
the case of any naturalized citizen who 
returns to his native country is simple and 
easy enough. He is liable, like anybody 
else, to be arrested for a debt or a crime; 
but he cannot rightfully be punished for 
mere non-performance of a duty which is 
supposed to grow out of that allegiance 
which he has abjured and renounced. If 
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he was a deserter from the army he may 
he punished, when he goes hack, because 
desertion is a crime. On the othex* hand, 
if he was not actually in the army at 
the time of his emigration, hut merely 
liable, like other members of the State, 
to be called on for his share of military 
duty, which he did not perform because he 
left the country before the time for its 
performance came around, he cannot justly 
be molested. ... By the Public Law of the 
world, we have the undoubted right to 
naturalize a foreign, whether his natural 
sovereign consented to his emigration or 
not. (9 Opinions of Attorneys-General, 
356, 357, 362, 363.)

The Act of July 27, 1868 (embodied in Revised Statutes 

Section 1999 to 2001) proclaimed that the right to 

expatriation is a natural and inherent right of all people, 

indispensable to the enjoyment of the rights of life, 

liberty and the pursuit of happiness, and enacting that 

'all naturalized citizens of the United States while in a 

foreign State shall be entitled to and shall receive from 

their government the same protection of persons and property 

that is accorded to native born citizens in like situations 

and circumstances."

While the statute last quoted declared that "the right 

of expatriation is a natural and inherent right of the people", 

thus indicating that an American citizen could throw off his 

allegiance to the United States upon acquiring naturalization 

in a foreign State, it was not until the adoption of the 

Citizenship Act of March 2, 1907 (34 Stat. 1229) that this 

was expressly declared by legislation. Section 2 of the Act 

just mentioned reads as follows:

Sec. 2. That any American citizen shall 
be deemed to have expatriated himself when 
he has taken an oath of allegiance to any 
foreign State.
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Act of March 2, 1907, the courts of the United States, 

notwithstanding the doubts expressed in some earlier 

decisions, seem to have arrived at a full acceptance of 

the doctrine of the right of expatriation. (Stoughton v. 

Taylor, 2 Paine, O.C. 656; In re Look Tin Sing, 21 Ped. 

905.)

All the above discussion on whether a person has the 

right to expatriate himself from his native country has been 

considered to show the attempt and early doctrine of the 

United States to maintain the allegiance of its nationals. 

Although the United States has since repudiated that doctrine 

of indissoluble allegiance and allows expatriation, mention 

may be made of the abandonment of the British Government in 

1870 of the common law rule of indissoluble allegiance. 

(British naturalization Act of May 12, 1870, section 6.)

However there are numerous States which have not 

recognized the right of expatriation, and it is with these 

States that the greatest conflict results in nationality*

Surely if Americans demand that the citizens of foreign 

birth, who accept America as their adopted home, shall be 

Americans, and nothing else, then the United States, in turn, 

must guarantee that everywhere the world over, they shall 

be received as American citizens, and nothing else, and 

entitled to all the rights as such. In view of the 

established legal rights and unequivocal policy of the 

United States, the American Government cannot make any 

distinction between native and foreign born citizens. Every 

American is subject to one sovereign, and only one, the
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sovereignity of the United. States.

3?rom the controversies that have resulted, from con

flicting claims of Nations as to a certain individual and 

from the opinions of the officers of the United States it is 

seen that the United States does not adhere to the policy 

that a naturalized citizen is entitled to protection by 

this Government even in the country of his origin.

As a concrete example, ex-President Roosevelt in his 

book , "Pear God and ^ake Your Own Part", quoted a letter 

from Mr. P. A. belong, Jr., of New Orleans, Louisiana, to 

the then Secretary of State Mr. Bryan, under date of March 

27, 1915. It seemed that Mr. P. A. Belong, Sr. was a 

native of France. He came to New Orleans at the age of 20 

and lived in New Orleans for 40 years. He took out 

naturalization papers about five years before his death. 

Mr. P. A. Belong, Jr. was born in New Orleans June 18, 

1880, he had never left the United States, voted as an 

American citizen and would have fought for the United States. 

He was elected to public office, held several court appoint

ments, was a member of the Federal and State bars and in 

all respects considered himself and acted as an American 

citizen.

Desiring to visit France the French Consul informed 

Mr. Belong that he would either be impressed into Ibrench 

military service or punished for not having reported for 

military duty and also for having served in the State militia 

of Louisiana without permission of the French Government.

Mr, Belong contended that if the French Government had 

any right to claim him as a citizen under the law, in time
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years in the army. Mr. Delong desired, to know from the 

State Department whether his constitutional privileges as an 

American citizen with its constitutional guarantees would, 

follow him and give him protection from the operation of the 

Drench law.

The Department of State citing the Fourteenth Amendment 

to the Constitution of the United States and 3ection I of 

Article VII of the Drench Civil Code which stated that 'Every 

person horn of a ^frenchman in Drance or abroad* is a Drenchman 

---- merely answered by saying that it appeared Mr. Delong was 

born with a dual nationality and that the State Department 

could not assure him of anything.

It is now settled that the lav/ of the United States 

relating to nationality is substantially the same as that of 

Great Britain. The Fourteenth Amendment to the Constitution 

is declaratory of the common lav/ and provides that, "All 

persons born or naturalized in the United States, and subject 

to the jurisdiction thereof, are citizens of the United 

States and of the State wherein they reside".

Under this amendment to the Constitution a person born or 

naturalized in the United States is an American citizen ’the 

obligation to protect both these classes is in all respects 

equal. We can recognize no difference betv/een the one and 

the other, nor can we permit this to be done by any foreign 

government, without protesting and remonstrating against it 

in the strongest terms. The subjects of other countries 

who, from choice, have abandoned their native land, and, 

accepting the invitation which our lav/s present have 
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emigrated to the United States and become American citizens,

are entitled, to the very same rights and privileges, as if 

they had been born in the country. To treat them in a 

different manner, would be a violation of our pledged faith, 

as well as of our solemn duty.' (Mr. Buchanan, Secretary of 

State, Dec. 18, 1848, 47 Brit, and ^or. State Papers, 1241, 

1243; III Moore’s Digest, p. 566.)

.However the United States Government has not always

followed this policy. Its policy has varied from time to

time and the records are filled with cases in which the United

States has acted in one way and then another. About the time 

of 1868 the United States championed the view of protection 

of its naturalized citizens even at times undertaking to protect 

its naturalized citizens without respecting the rights of the 

country of their origin, but, within recent years, our 

Government appears to have abandoned its extreme and 

indefensible attitude in this matter.

It will be proper at this point to trace the varying 

policy of the United States Government in questions involving 

dual nationality. following the common law rule of 

’indissoluble allegiance' as a corollary the policy of the 

United States in the period, before 1845 can be best set down 

by quoting Mr. Marcy, Secretary of State:

This Government cannot rightfully interpose 
to relieve a naturalized citizen from the 
duties or penalites which the laws of his 
native country may impose upon him on his 
voluntary return within its limits. When a 
foreigner is naturalized the Government does 
not regard the obligations he has* incurred 
elsewhere,, nor does it undertake to exempt 
him from their performance. He is admitted 
to the privileges of a citizen in the country, 
and to the rights which our treatires and 
laws of nations secure to American citizens 
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abroad.. In this respect he has all the 
rights of a native born citizen, but the 
violation of none of these rights can 
require or authorize an interference in 
his behalf with the fair application to 
him of the municipal laws of his native 
country when he voluntarily subjects 
himself to their control in the same 
manner and. to the same extent as they 
would, apply if he had never left that 
country. A different view of the duties 
of this Government would, be an invasion 
of the independence of nations, and could 
not fail to be productive of discord: it 
might, moreover, prove detrimental to the 
interests of the States of this Union.” 
(MS. Inst. Italy I, 88; Moore’s Digest, 
Vol. Ill, page 569.)

This was the policy of the United States Government

prior to 1848. It refused to aid naturalized American

citizens when they became subject to the jurisdiction of the 

country of their origin. The policy was adhered to and there 

were many cases in which American citizens were denied pro

tection and rights to which they were entitled as American 

citizens.

Dot until 1845-1848 when James Buchanan was Secretary of

State, did our State Department claim that naturalized

American citizens were entitled to the same degree of protection 

that native-born citizens received, even in the country of 

their origin.

The extreme view was taken during this period and the 

United States Government in the case of Martin Koszta went 

so far as to order a battleship to protect him, even though 

he had merely declared his intention to become an American 

citizen. Koszta having taken part in the ^evolution in 

Austria was forced to flee to this country, where he remained 

a -few years, in the meantime declaring his intention to 
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become an American citizen. Upon his return to Turkey he 

happened, to come into the hands of an Austrian cruiser which 

ultimately intended, to take him back to Austria. America in 

the person of a battleship intervened and demanded the 

release of Koszta as an American citizen which was granted 

after a near encounter with the Austrian battleship was 

avoided by the mediation of the Stench ambassador. (Ill 

Moore's Digest, page 820; 1853.)

This policy was too far reaching and immediately after 

that the State Department refused to interfere,, in the case 

of Dominie Madini, an Austrian subject by birth, vzho had taken 

part in the Austrian revolution and escaped to America. His 

case was almost identical to the Zoszta case but the 

Government of the United States refused to help him claiming 

that by Madini' s departure from the United States before he 

vzas fully naturalized he relinquished all the advantages, 

whatever they might be, that he had gained by his temporary 

residence in the United States and by his declaration of 

intention to become a citizen of America, and placed himself 

in relation to this Government on a footing with those 

foreigners vzho have never been within its territory. (Moore’s 

Digest III, page 337.)

It is difficult to determine from the reported cases in 

the State Department and from the papers of the Department 

just exactly what the policy vzas. Aid vzas given in one case 

and refused in another with no apparent dissimilarity as to 

the merits of each case.

After 1848 Secretary Webster reverted to the earlier 

rule laid down in 1840 by Mr. Wheaton, minister to Prussia, 
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in the case of Mr. Enochs, a naturalised. American citizen 

who had been forced to enter the Pmssian army after his 

return to Prussia. The rule was, that if he had remained in 

the United States or visited any other foreign country except 

Prussia on his lawful business, he would have been protected 

by the American authorities at home and abroad, in the 

enjoyment of all his rights and privileges as a naturalized 

citizen of the United States. But, having returned to the 

country of his birth, his native domicile and national 

character reverted to him so long as he remained in the 

Prussian dominions, and he was bound in all respects to obey 

the laws exactly as if he had never emigrated.

In 1852 Secretary Webster replied to an inquiry from

Mr. Depierre a native of JJ*rance, but a naturalized citizen of 

the United States if he could expect the protection of this 

Government when travelling in France with an American 

passport issued by the State Department, that since France 

did not acknowledge the right of citizens of that country to 

renounce their allegiance it may lawfully claim their services 

when found within Pencil jurisdiction.

This policy of refusing naturalized American citizens 

any aid when in the country of their, origin was followed by 

Secretary Everett in 1853, Secretary Marcy in 1855 and 

Attorney General Gushing In 1856.

In 1859 the State Department again changed its policy 

and under Buchanan’s administration as President protection 

was again given to naturalized A merican citizens even in the 

country of their origin.

In 1859, Secretary Cass extended protection to Christian 
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Ernst a naturalized American citizen of Hanoverian origin 

when he was subjected, to military service in that country. 

In these constructions Secretary Cass held that a broad and. 

impassable line separates him from his native country and. 

should he return to his native country, he returns as an 

American citizen and in no other character.

Secretary Seward, during the Civil war allowed the 

controversy as to the protection of naturalized American 

citizens to rest. But the refusal of England to grant the 

right of trial by jury to naturalized American citizens accused 

of Irish (Fenian) outrages led Congress to pass the Act of 

1868 providing that (among others), "All naturalized citizens 

of the United States, while in Foreign States are entitled 

to, and shall receive from this Government the same 

protection of persons and property that is accorded to 

native-born citizens in like situations and circumstances." 

(Rev. Stat. 1878; U. S. Code, title 8 sec. 15.)

In this enactment we have a positive statement that 

naturalized American citizens are entitled and should receive 

protection but this protection has not been extended and 

naturalized citizens with dual nationalities find themselves 

in a peculiar position. The law was passed in 1868 and 

in the years following and up to today the State Department 

will not guarantee anything. Mr. Seward in 1867, Mr. Hunter 

in 1868, Mr. Frelinghuysen in 1883 declined to afford any 

assurance of protection against Chile and France to sons of 

Americans, born in those countries. Mr. Bayard in 1868 

generalized the principle that naturalized citizens would 

not be protected against the country of their birth.



In 1895 Mr. Uhl declined, to assure a person horn in 

Maryland, thirty-five years before of protection should, he 

return for however a short time to his parents’ country, 

Germany. Mr. Rrelinghuysen (1882) and. Mr. Blaine (1892) 

stated, that it would, be perilous for born Americans to visit 

Germany and. that the United. States passport would, not 

guarantee them against any claims to his allegiance or 

services made while in Germany if that was the country of 

origin of their parents.

The modern policy has been extended to such a degree 

that the State Department refuses not only to guarantee 

protection to naturalized American citizens but also to 

native-born citizens of parents who are naturalized citizens 

of foreign origin«

(For the subject matter of these paragraphs see III 

Moore’s Digest of International Daw, sections 390-407, 431- 

440, 453. Moore’s American Diplomacy, Chapter 7.)

The position which the United States has adopted with 

regard to that class of citizens which is clothed with a dual 

nationality is not consistent with the laws of the United 

States. If the United States grants citizenship it should 

be able to protect its citizens. Protection is not demanded 

or expected for aliens who have merely declared their 

intention to become citizens, because we will concede a mere 

declaration to become a citizen does not confer citizenship« 

Although the United States argued that such a declaration 

did confer citizenship in the cases of six Italians brutally 

mobbed in Hew Orleans; judicial decisions are to the contrary. 

(Minnesota v. Reum, 56 Red. 576; In re Moses, 83 Fed. 995;



51

Dorsey v. Brigham, 177 Ill. 250.) A. declaration of 

intention to "become a citizen has no international value 

whatever in the event of the declarant returning to his 

native country.

Theodore Roosevelt in his "book "Dear God, And Take 

Your Own Dart," (page 289) stated the position which he 

believed the United States should adopt. He said:

It seems incredible that the Department 
of State can promulgate the doctrine of 
dual nationality, promulgated in its letter 
above quoted (letter to Mr. Delong). Yet 
it has been asserted and reasserted both 
before and since Mr, Bryan left office. 
It is dangerously close to treason to the 
United States to hold that men born here 
of foreign parentage, men who have served 
in the militia in this country who vote and 
hold office and exercise all other rights 
of citizenship, and who in good faith and 
always have been Americans, should, never
theless, be blandly informed by the State 
Department that if they visit the country 
in which their parents were born, they can 
be seized, punished for evasion of military 
duty, or made to serve in the army.

.... The United States cannot with 
self respect permit its organic and 
fundamental law to be overriden by the laws 
of foreign countries. It cannot acknowledge 
any such theory as this of ’dual nationality’ 
which, incidently, is a self-evident 
absurdity. There should not be a moment’s 
delay in asserting this doctrine of single 
nationality. ....

We should assert in the face of all the 
nations in the world..................the principle
that we ourselves determine for ourselves, 
the rights of our citizens, that we champion 
them in the full exercise of the rights as 
against any foreign power that interferes 
with them, and that in return we hold them 
to a full accountability for the exercise 
of these rights in the sole interest of the 
United States as against any foreign power 
which may claim any allegiance whatever 
from them.”

Some uniformity and agreement has been found in

Treaties of Naturalization with the different countries and
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and as a practical means of preventing or settling 

controversies concerning the status and liabilities of 

persons of foreign origin who have obtained, naturalization 

as citizens of the United. States, these treaties have given 

some relief.

While the various naturalization conventions to which 

the United. States is a party are not identical they all 

contain as their principal provision an article to the effect 

that nationals of one country who have obtained naturalization 

in the other shall be deemed to have lost their original 

nationality. Most of them contain a provision to the effect 

that naturalized citizens of either State remain liable to 

punishment in the State of origin for offenses committed 

before their emigration. Several contain provisions to the 

effect that, when a naturalized citizen resumes residence 

of a permanent character in his country of origin, he shall 

be deemed to have renounced the nationality acquired through 

naturalization and this provision is usually coupled with 

a stipulation that an intent not to return to the country 

of naturalization may be presumed to exist when the 

naturalized citizen has resided for two years in his country 

of origin.

The United States formerly had Treaties of Naturalization 

with the German States and Austria and Hungary, but they 

were terminated as a result of the World War. However, the 

United States under provisions of the Peace Treaties with 

these countries, is entitled to the advantages of the 

clauses contained therein under which Germany, Austria and 

Hungary agree to recognize the naturalization of their 
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former nationals under the laws of the Allied and 

Associate! Powers.

It would seem possible to formulate a multilateral 

convention concerning the status of naturalised, citizens to 

which most, if not all, States would, be willing to agree. 

It is believed, that the adoption of such a convention would 

serve to prevent hardships and uncertainty and to promote 

international intercourse.

However, it seems quite improbable that any such 

convention .will or can be adopted due primarily to the con

flicting laws and constitutions of the various -States. If 

such a convention were adopted it would necessitate the 

abandonment or revision of the present laws of nationality 

in most of the countries and many of the countries are 

hesitant about-doing this, notably Italy.

Comparing the laws of the leading countries we find that 

the principles are in such conflict that no universal rule 

could bring about a suitable and desirable end unless many 

of the countries would change their policies and accept the 

exact opposite of what they now advocate.

A brief historical sketch of the naturalization laws of 

the United States will serve to show the trend of thought 

and the laws as they'developed.

The Constitution, as adopted, provided that the Coiigress 

should have power "to establish an uniform rule of 

naturalization". (Article I, Section 8.) Accordingly, an 

Act was passed by the Hirst Congress (Act of March 26, 1790, 

1 Stat. L. 103) providing that a free white alien, after 

residing within the limits and under the jurisdiction of the
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United States for two years, one year of which should he in 

a particular State, could he admitted to citizenship hy any 

common-law court of record, provided he was of good moral 

character and took an oath to support the Constitution. His 

naturalization made his minor children citizens.

The second naturalization law passed hy Congress on 

January 29, 1795 (1 ^tat. 1, 414) laid down the principles 

of naturalization which obtain today. It required that an 

alien in order to be admitted as a citizen of the United 

States must forswear allegiance to every other sovereign; 

must have lived in the United States for at least five years 

and in the State where application was made for one year 

before naturalization. A declaration of intention of becoming 

a citizen was necessary at least three years before admission 

to citizenship (the present law is two years).

The next general naturalization law was the act of June 

18, 1879 (1 ^tat. L. 566) which was the severest ever passed 

in this country and it was the outcome of agitation against 

aliens which led also to the passage of the alien and sedition 

laws. This act raised the period of residence to fourteen 

years. It also required registration of all aliens at the 

port of arrival. The declaration of intention was to be made 

at least five years before admission.

This law remained in force only four years and was super

seded by the law passed on April 14, 1802 (2 Stat. 1. 153) 

which repealed all previous acts respecting naturalization 

and reenacted the chief features of the naturalization law of 

1795. This new act was the main source from which was 

derived the system of naturalization in force in the United 



55

States for a period, of 104 years from 1802. It provided, 

for the restoration of the five-year period of x-esidence for 

naturalization, and reenacted the requirement which had 

appeared in all the earlier laws limiting naturalization to 

’’free white" aliens. This provision was modified after the 

Civil war to include aliens of African nativity or descent. 

(Act of July 14, 1870, 16 Stat. L. 256).

Although the general principles of the Act of 1802 were 

in force fox’ a period of 104 years, many acts were passed as 

supplemental legislation during this time. The Act of March 

26, 1804 (2 Stat. L. 282) modified the requirement of 

naturalization so that persons residing in the United States 

between June 18, 1798 and A pril 14, 1802 could become 

citizens without previous declaration of intention. The 

fourth section of the Act of May 26, 1824 (4 Stat. L. 69) 

changed the requirement of a declaration of intention at 

least three years to two years. During the Civil Uar the 

Act of July 17, 1862 (12 Stat. L, 597) provided for the 

naturalization of aliens, over 21 years of age, who had 

served in the United States Army,' without having made a 

previous declaration of intention. In 1894 (Act of July 

24, 1894i 28 Stat. L. 124) this privilege was extended to 

sailors and marines.

The lav/ of 1802 was amended by Section 12 of the Act of 

March 3, 1815 (2 Stat. D.811) so that the five year residence 

requirement would mean continuous residence in the United 

States. This requirement was repeated by the Act of Junef 26, 

1848 (9 Stat. L. 240). Alien seamen on American vessels were 

excepted from proof of residence in lieu of which they were 
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to prove a three year’s service on board, a merchant ship of 

the United. States. (Section 29, Act of June 7, 1872, 17 Stat. 

L. 268).

The lav/ of 1802 provided, that a citizen of a country with 

which the United States might be at war could not be admitted 

to citizenship. An act approved June 30, 1813 (3 Stat. L. 53) 

permitted the naturalization of persons resident in the United 

States on June 18, 1812 who had made their declaration of 

intention or who were entitled to naturalization without any 

declaration notwithstanding the fact that they might be alien 

enemies according to law existing at that time.

The oath of allegiance to the United States and the 

renunciation of his former allegiance, together with the 

proof of good moral character and attachment to principles 

of the Constitution required by the law of 1802 have remained 

unchanged and are part of the naturalization statutes today.

The law of 1802 provided that children of persons duly 

naturalized were, if dwelling in this country, to be considered 

citizens, and the children of citizens born outside the 

United States enjoyed the same status, provided the citizen

ship should not descend to persons whose fathers never 

resided in the United States. The Act of March 26, 1804 

(2 Stat. 1., 604) provided that if anyone should die after 

declaring his intention to become a citizen and before he 

had secured naturalization his widow and minor children were 

to be considered citizens upon taking the oaths prescribed 

by law. The Act of febraury 10, 1855 (10 Stat. 1., 604) 

modified so much of the law of 1802 as required that the 

children of citizens born abroad should be considered 
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citizens if dwelling within the United. States, and. simply 

declared them to he citizens, the rights of citizenship 

not to descend to the children of fathers who had never 

resided in the United States. The same act provided that 

any woman who might herself lawfully he naturalized was to 

he considered a citizen upon her marriage 'to an American 

citizen.

Alien registration provided for in the Act of 1802 was 

amended hy the Act of March 22, 1816 (3 Stat. L., 259) so 

that the certificate, granted under the law of 1802, should 

he exhibited by every alien on his application to become a 

citizen. The Act of May 26, 1824 (4 ¡Hat. L., 69) provided 

that a certificate of naturalization obtained from a court 

was not deemed invalid because of an omission to comply 

with the law as required by the Act of 1816 mentioned above. 

The requirement of registration upon arrival was repealed as 

to those aliens who desired naturalization (Act of May 24, 

1828, 4 Stat. 1., 310).

The nationality of persons born in the United States 

was not prescribed by statute until the passage of the Act 

of April 9, 1866 (14 Stat. L., 27) which provided that "All 

persons born in the United States and not subject to any 

foreign power, excluding Indians, not taxed, are hereby 

declared to be citizens of the United States." The courts 

had, up to this time, held, however, that birth within the 

territory and jurisdiction of the United States conferred 

citizenship of the United States, under the common law, 

regardless of the nationality of the parents (Lynch v. 

Clarke, 1 Sandf. 583). This was followed by the Fourteenth 
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Amendment to the Constitution, i^roclaimed July 28, 1868, 

which provided that "All persons born or naturalized in the 

United States, and subject to the jurisdiction thereof, are 

citizens of the United States and of the State wherein they 

reside." She statutory and constitutional provisions just 

mentioned have the same meaning and intent. (Wong Kim Ark v. 

U. S., 169 U.S. 649.)

All the above mentioned laws were found to be unsatis

factory in that under - them many cases of fraud in obtaining 

naturalization was almost widespread. During the period -from 

1802 to 1905, naturalization, although granted under federal 

Statutes, was allowed to pursue a natural or practically 

unregulated course so far as national supervision went. As 

a result of this lack of supervision fraudulent naturalization 

increased.

The following extract from the report of a special examiner 

to the Attorney General, dated June 14, 1905, shows the 

conditions that existed prior to 1906:

While there were undoubtedly sporadic 
cases of fraud previous to 1828, they grew 
enormously after that year, but did not 
become serious until the presidential 
election in 1844, when the opponents of 
Henry Clay seem to have realized the political 
value of naturalization as related to votes 
and were charged with effective use of 
fraudulent methods in the naturalization of 
aliens in various States to bring about his 
defeat. Judge Elliot issued 400 certificates 
of naturalization to aliens in one day. He 
was impeached, found guilty of fraud in the 
issue of certificates, and was removed from 
the bench. This was in Lafayette, Louisiana. 
In 1868 a single judge in Hew York authorized 
the issue of 2,500 naturalization certificates 
in a single day. Colossol naturalization 
frauds were committed in Pennsylvania, Hew 
Jersey, Ohio and other States in 1868. ....
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The foregoing represents an idea of the situation 

respecting naturalization. It was such a situation that 

President Arthur in his annual message in 1884, President 

Cleveland in his first message in 1885, and President 

Boosevelt in his annual message in 1904, all recognized the 

extensive fraud practiced and suggested Federal supervision. 

This led to the passage of the Act of June 29, 1906 under 

■which naturalization is now regulated. (54 Stat. 1., 596) 

Under this new act there was created a central Federal agency 

for the supervision of the naturalization of aliens and the 

maintenance of naturalization record. The law of 1906 wqs 

for the most part an emho dime nt of the general principles 

contained in the statutes theretofore in force, differing in 

detail rather than in fundamentals and being largely a code 

of procedure. It was mainly for the purpose of giving the 

Federal government strict supervision over these matters..

The law of 1906 was amended as follows: In 1910 by

the Act of June 25 (36 Stat. L. pt. 1., p. 830) Congress 

provided that an alien who had resided constantly in the 

United States during a period of five years and had erroneously 

believed himself an American citizen and having in good faith 

exercised the rights and performed the duties of such might 

be relieved from the requirement of declaring his intention 

prior to his petition.

By the Act of May 9, 1918 (40 Stat. 1., pt. 1, p. 542) 

Congress removed the restrictions against naturalization of 

alien enemies, and provided for repatriation of American 

citizens who, during the war had, by virtue of any oath or 

obligation taken by them for the purpose of serving in the 
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armed forces of the allies of the United States, forfeited 

their citizenship.

On July 19, 1919 (41 Stat. L., pt. 1, p. 222) a measure 

was passed hy Congress extending for one year after the return 

of American troops from abroad the benefit of naturalization, 

under the law of 1918, to aliens who had served in the United 

States Army. (Expired March 3, 1924.)

The Nineteenth Amendment to the Constitution, adojjted 

in 1920, provided that the right to vote should not be 

abridged or denied on account of sex. At that time the law 

provided that the citizenship of a married woman followed 

that of her husband. Upon their acquiring the right to vote 

the citizenship of women became a question of greater 

importance. This amendment was soon followed by an act 

approved September 22, 1922 (The Cable Act, 42 Stat. L., 1, 

p. 1021) providing an independent citizenship status for the 

married women, separate and apart from that of their husbands. 

This Cable Act was amended by the Act of July 3, 1930 (Public 

No- 508, 71st Congress) and the Act of I,larch 3, 1931 (Public 

No. 829, 71st Congress).

On May 25, 1926 Congress repealed the provision in the 

seventh subdivision of section 4 of the Act of June 29, 1906, 

as amended, prohibiting the making of declarations of intention 

on election day or during the period of 30 days preceding 

the holding of elections within the jurisdiction of the Court. 

It also declared that no declaration of intention heretofore 

filed in disregard of law referred to should be held invalid 

for such cause. (44 Stat. L. 544.)«

In the United States the power to pass naturalization

■ • ' / 
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laws is exclusively in Congress (United States v. Villato, 

2 Dallas 370; Bred Scott v. Sandford, 19 How. 393). 

Congress, ‘being vested with this power, has passed many laws 

hut as many laws as there are, they do not in any way treat 

the question of dual nationality; and the United States 

allows the theory of double allegiance for its naturalized 

citizens to diminish and detract from the value of American 

citizenship. America then refuses under its present day 

policy to extend to naturalized citizens the rights to which 

they are entitled to under the laws. Such a policy is 

undesirable and not according to law.

Until 1870 the naturalization practice of Great Britain 

was based upon the common law principle of the indelibility 

of natural allegiance and the liberty of emigration. Every-’ 

one was free to leave his country; but whatever form he went 

through elsewhere and whatever his intention to change his 

nationality, he still remained an Englishman and the lav; 

regarded him as such; wherever, therefore, English law could 

run he had privileges and was liable to the obligations 

imposed on him by the law; his return to British territory 

did not entitle him to the protection of his adopted country, 

nor was he, while in British territory, under the disabilities 

of an alien. If he remained outside of Great Britain he was 

bound by his own professions, and could not demand the pro

tection of the State towards which he has acknowledged no 

duties, having renounced his.English character.

This policy led to numerous difficulties, among them 

the war of 1812 with the United States, so that in 1868 a 

commission was appointed to report upon what alterations of 
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1870 an Act was passed providing that a British subject on 

becoming naturalized in a foreign State shall lose his 

British national character.

The naturalization act of 1870 allowed British subjects 

for the first time to expatriate themselves. 1'he policy up 

to that time vzas expressed in the maxim ’’nemo potest exuere 

patriam". ^his act was amended by the Act of 1895.

The law concerning British nationality has been greatly 

modified by three recent Statutes. The British nationality 

and Statutes of Aliens Act of 1914 (4th and 5th George V, 

c. 17) as amended by an Act of 1918 and an Act of 1922 (8th 

and 9th George V, c. 38), (12th and 13th George V, c. 44) are 

the basis in England today for nationality. The principal 

Act professes to be a consolidating statute, and repeals a 

number of former enactments, including the British nationality 

Acts of 1730 and 1772 and the Acts of 1870 and 1895-, which 

modified the fundamental principle of the common law that 

every person who was born within the King’s dominions was a 

British subject. The new law, however, does not embody 

altogether or expressly.eliminate the rules of the common law, 

nor does the section defining natural born subjects affect 

the status of any. person born before January 1, 1915; so 

that rights of British nationality acquired before that date 

wider the old law still hold good. It is necessary, therefore, 

to consider the question of nationality not only under the 

more recent statutes but also under the common law. (On the 

provisions of the common law see Calvin’s Case 1608, 7 Coke 1.)

The laws of Prussia extended first to the Iforth German
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Confederation, and since 1871 to the whole Gemn Empire, 

regard the State as possessing the right of imposing conditions 

upon expatriation and consequently of refusing it unless these 

conditions are satisfied. By the regulations in force no

person lying under any liability to military service can leave

the kingdom without permission, and any one doing so is 

punished on his return with a fine or imprisonment. Persons 

naturalized in the United States were excepted under the

treaty of 1868 (not in force today) which provided that a

naturalized person can only be tried on returning to his 

country of origin for acts done before emigration, and this 

excluded punishment for the act of emigration without consent 

of the State or in avoidance of its regulation.

■The German Imperial and State Nationality Act of July 22, 

1913, abrogates the provision of the law of June 1, 1870, 

section 21, by which a German lost his nationality if he

resided abroad uninterruptedly for ten years, unless he 

registered periodically at a German Consulate. Under the new 

lav/ it provides that a German can lose his nationality only 

by a definite act showing an intention to sever his connection 

with his country. Such acts are (1) an application for a 

discharge from German nationality; (2) the voluntary 

acquisition of a foreign nationality on his own application 

or on that of his legal representative or entrance into the 

service of a foreign state; (3) or by the non-fulfilment of 

the obligation to perform military service.

Section 25 provides that a German does not lose his 

nationality if, before acquiring a foreign nationality, he 

obtains the written consent or permission of the competent 
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home authorities to retain his German nationality. 5?he lav; 

appears to make it impossible to say that a German has ever 

lost his nationality even in the United. States, where he is 

required on application for naturalization to renounce 

allegiance to all othei' sovereignities. However, this diffi

culty is cleared away when we read into this provision the 

clause in Section 36 which provides that all ’treaties 

concluded by the federal States with a foreign country prior 

to the going into effect of this law remain undisturbed*. 

(Article 278 of the Treaty of Versailles deals with Germany’s 

recognition of new nationalities acquired by Germans.)

The Constitution of France of September 14, 1791 provided 

that persons born in France were French citizens, except those 

who were born of a foreign father and who had not fixed their 

residence within French territory.

This was changed by the French Civil Code which provided 

that children born in Prance of -French parents could claim 

French nationality. (Art. 9.) Article 10 provided that 

children born abroad of French parents acquired nationality 

" jure sanguini s ”.

Many amendments were passed to the Civil Code. Today 

nationality is based on the French law of 1927 which still 

confers nationality upon "every legitimate child born df a 

Frenchman in France or abroad". (Art. I, sec. 1), but it 

also contains a provision under which the following may lose 

French nationality:

Any Frenchman, even though he be under age, 
who holding, by operation of law and without 
any expressed will on his part, a foreign 
nationality, is authorized on his request, by 
the French Government to maintain it. (Art. 
IX, section 4)
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In Italy naturalization in a foreign country carries 

with it loss of citizenship, hut does not exonerate from the 

obligations of military service nor from the penalty inflicted 

on one who bears arms against his native country. (Civil 

Code, Art. 11 and 12.) Article 7 of the law of June IS, 1912 

provides that, ’’except in the case of special provisions to 

be stipulated by international treaties,an Italian citizen 

born and residing in a foreign nation, which considers him 

to be a citizen of its own by birth, still retains Italian 

citizenship, but he may abanddn it when he becomes of age or 

emancipated.

Spain takes the position that the loss of nationality by 

naturalization abraod is not accompanied with freedom from 

the obligations to the State, unless it shall be obtained with 

the knowledge and authorization of the Spanish Government.

Article I of the Law of Hay 15, 1922 of the Belgian

Code provides that Belgian citizens are legitimate children 

born from a father of Belgian nationality at the time of birth 

of the child, even if the child is born abraod. Provisions 

are made for the loss of Belgian nationality under certain 

condit ions.

Swedish citizenship is forfeited by any one who becomes 

a citizen of another country. But the consent of the king is 

necessary before a, foreign naturalization can be acquired. 

Loss of nationality follows a ten year period of residence 

abroad unless before expiration of that period a declaration 

of intention to remain a Swedish subject is made.

By Norwegian law 'A state citizen loses his rights as 

such 'when he becomes a subject of a foreign State and when he 
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leaves the kingdom forever', except that he may within a year 

of departure make a declaration to retain his nationality.

Austria does not permit emigration without the consent 

of the authorities. Persons emigrating with consent lose 

their national Austrian character, those emigrating without 

consent equally lose their nationality and are punished by 

sequestration of any property which they may possess in the 

Empire.

The Brasilian law of nationality of Hay 14, 1908 provides 

that Brazilian citizens are:

Art. I, Par. I, All persons born in Brazil even though of 

a foreign father, provided he is not residing therein in the 

service of his country.

Art. I, Par. 2, She sons born abroad to a Brazilian 

father and the illegitimate sons born abroad to a Brazilian 

mother if they establish a domicile in the Republic.

Art. I, Par. 3, Sons burn to a Brazilian father while 

abroad in the service of the Republic even if they should not 

come thereto to take up domicile.

It will be seen that no general understanding on the 

matter has yet been arrived at. With regard to the question 

whether a right of changing their nationality is possessed by 

individuals, as individuals have no place in international 

law, any such right as that indicated, if binding upon States, 

must be through the possession of a right by the individual as 

against his State which is prior to and above those by the 

State as against his members. Whether or not such a right 

exists in international law is obviously not competent to 

decide. It could only have adopted the right from without 

as being one of which the public law of all States had 
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admitted, the existence; and. the absence of uniform custom 

shows that public law has not so pronounced as to enable 

international lav; to act upon its dictates. International 

law must either maintain the principle of permanence of 

original ties until they are broken with the consent of the 

State to which a person belongs who desires to be naturalized 

elsewhere, or it must recognize that the force of this 

principle has been destroyed by diversity of opinion and 

practice and that each state is free to act as it may best 

seen to it.

There can be no doubt that the latter view is more in 

harmony with the facts of practice than the former. For the 

purpose of international law, therefore, the due relation of 

a naturalized person to the State which he has abandoned is 

outside the scope of accepted principle; it is a question 

of convenience only, and it is either in accordance with its 

own interests, or by treaty between States for the common 

interest of the contracting parties.

The principle of nationality is at any rate associated 

with a good deal of crude thought; it includes more than one 

distinctly retrogressive idea; it could not be logically 

applied wittout an amount of disturbance for which the mere 

enforcement of a principle would afford but poor compensation; 

and finally it is impossible to imagine that any arrangement, 

so divorced from the political needs of communities as those to 

which the doctrine of nationality would rise, could contain 

any element of permanence. That there have been certain 

cases in which it was just and for the common good to give 

free scope to the principle of nationality is not even a 
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sufficient justification for the prominence which it has 

been allowed to assume in politics, and it is nothing short 

of extraordinary that a doctrine which can so little bear 

strict examination should be permitted to intrude into the 

domain of legal ideas so often as is the case.

As is well known, the acquisition and loss of nationality 

are matters which are hardly regulated at all by international 

law, at least there are no general international conventions 

dealing with the subject, although under modern conditions it 

has become one of increasing international importance. With a 

few exceptions, such as are found in the recent so-called 

minorities treaties between the Allied and Associated Powers, 

on one hand, and certain States whose population contain 

important racial or linguistic minorities, on the other, the 

whole matter is regulated by the municipal law of the different 

States. (For treaties see: League of Nations Treaty Series, 

1921, Vol. 3, ITo. 3, p. 210.)

In consequence, there has been conflicting legislation 

and practice which has led to puzzling and difficult questions 

for national and international tribunals and worse still, 

they have brought hardship and injustice to innocent persons 

who were in no way responsible for the unhappy situation to 

which they were reduced.

While it has been the aim of all modern legislation to 

avoid the possibility of so.ch cases, the tendency and result 

of such recent legislation has been rather to increase than 

diminish them. This regrettable situation resulting from 

the diverse and conflicting legislation of States in respect 

to the acquisition and loss of nationality and the desirability 
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of international agreement, with a view to securing uniformity 

of legislation an! practice, has long occupied, the attention 

of international jurists and. tribunals.

liuch has been done on the subject of international 

codification by unofficial bodies and these bodies being 

unofficial their views in order to be accepted must necessarily 

depend upon their excellence or the impression which they make 

upon the governments considering such matters. As far back 

as 1880 the Institute of International law, always a pioneer 

and leader in the movement for the advancement of international 

law, took up the matter at its session at Oxford that year, 

continued its consideration thereof at its session at Geneva 

in. 1892, at laris in 1894, at Cambridge in 189 5 and. finally 

at its meeting in Venice in 1896 it adopted a series of rules 

which were proposed as recommendations to the various govern

ments of the world for their consideration in formulating 

domestic legislation and in concluding diplomatic conventions 

on the subject of nationality. (Resolutions of the Institute 

of International Law, 133-135.) Had these resolutions been 

followed by the community of States and their legislation 

altered to conform to them, many of the sources of present 

evils would have been removed.

In 1928 the question was discussed anew at Stockholm 

and a series of resolutions adopted. The International law 

Association founded in 1873 also devoted attention to 

nationality and its session of Stockholm of September 1924, 

adopted a carefully prepared report of the Committee of 

Naturalization. The Japanese Association of International
*

law in 1926 drafted a series of principles concerning the 

acquisition and loss of nationality. Three years earlier in 
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1923, the National ^omen’s Suffrage Alliance, meeting in 

Some approve! a comprehensive draft convention on the 

nationality of women. The most recent work into the 

question of nationality is that of the Research in International 

Law of the Harvard Lav; School which has dealt elaborately 

on the question of nationality with an idea in mind of the 

approaching conference on Codification. This draft on 

nationality of 1929 in the form of articles is accompanied 

by an accurate and interesting commentary.

Notwithstanding the amount of work done by these 

unofficial bodies the subject of naturalization laws was 

allowed to follow a course which led to such divergent 

legislation and to such serious problems that the League of 

nations, in its official capacity, decided to intervene and 

make an attempt at International Codification. This move 

on the part of the League of Hations indicated an increasing 

conviction as to the necessity of a uniform rule among the 

States of the world in respect to the acquisition and loss 

of nationality and especially as to the effect of iharriage 

upon the nationality of women. Two modes of procedure 

through which this uniformity may be achieved have been 

proposed. The first is thought the separate concurrent 

municipal legislation of States, the second is through the 

conclusion of a general international convention. The first 

mode of procedure has little to commend it and if attempted 

is likely to result in a failure. The second method has 

been tried and its results are in doubt.

On September 22, 1924 the Assembly of the League of 

Rations adopted a Resolution. concerning the progressive 
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codification of international law. The Council was 

requested to convene a committee of experts to prepare a 

provisional list of subjects of international law. The 

Committee of Experts was duly appointed by the Council and 

held its first session at Geneva from April 1 to «-pril 8, 

1925 and selected for consideration a number of subjects and 

subcommittees and rapporteurs to investigate each of them.

The first topic chosen Uy the committee at its first session 

for investigation and consideration was that of nationality. 

A subcommittee was appointed to inquire, first, whether there 

were problems arising out of the conflict of laws regarding 

nationality the solution of which could be envisaged without 

encountering political obstacles; and second, if so, what 

these problems are and whajj solution should be given them.

The subcommittee communicated the results of its 

investigation to the committee appointed by the Council and 

at the second session of the Committee (which committee was 

called The Committee of Experts For the Codification of 

International Law) held at Geneva from January 12 to January
»

29 , 1926, the results of the investigation were forwarded to 

the various countries of the world in the form of questionhr res. 

In this manner the Committee was of the opinion an expression 

of policy of the various countries could be had on the 

difficulties which the subcommittee had discovered and their 

idea as to the preliminary draft of a convention which the 

subcommittee had formulated.

The questionnaires forwarded to the various governments 

elicited answers and from these returns the committee 

prepared a basis of discussion on each of the subjects that 

were included in the que stionaares with a view in mind of 
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the coming conference to meet at The Hague on March 13, 1930. 

(League of Nations Conference for the Codification of 

International Law, Nationality, Volume I, Geneva 1929.)’ 

The committee also submitted a second report to the Council 

of the League of Nations in 1929, in which report it set out 

the attending difficulties and the exact nature of the work 

a convention would have to do. The committee stated that, 

'the work of codification involves the risk of a set back in 

international law if the content of the codification instrument 

is less advanced than the actually existing law.'

M. S. ^undstein considered the subject of nationality in 

an elaborate report to the Committee, to which report was 

attached a preliminary draft of the convention. He stated 

that from the answers to the questionnaires received by the 

committee it appeared that, 'Nine States are in favor of an 

immediate codification of questions relating to nationality 

though they do not mention details; these are Australia, 

Brazil, Bulgaria, Czechoslovakia, Prance (with reservations), 

Boland, Salvador, Yugoslavia and the United States. Twelve 

countries while recognizing that the subject is suitable for 

codification and that international regulation might be 

undertaken, considered that certain clauses in the preliminary 

draft were at variance with the provisions of their municipal 

lav/. These are Austria, Cuba, Egypt, Esthonia, ^inalnd, 

Greece, Japan, Norway, Noumania, Spain, Sweden and 

Switzerland. The British Empire and India do not believe 

the- inter national regulation of the subject possible or 

desirable except as to double nationality and statelessness, 

while Italy and VexieZuela give definite negative replies.
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Belgium does not favor attempted regulation by general 

international agreement, and. the Netherlands desire the 

matter left for consideration for future conferences.'’

"In examining the replies", Mr. Rundstein added, "one 

reaches the conclusion that they are not such as to pronounce 

great likelihood of agreement, embedded as the problem is in 

seemingly fundamental differences in various municipalities."

With all the preliminary discussion and preparations 

completed the first conference for the codification of . 

international law met at The Hague on March 13th and adjourned 

April 12th (1930). There were fifteen points submitted as 

the basis of discussion, these on nationality:

1. The rijit of each ¡Hate to regulate the acquisition 

and loss of its nationality.

2. Case of a person possessing two nationalities.

3. Loss of nationality by naturalisation abroad and the 

expatriation permit.

4. Effect of naturalization of parents upon the 

nationality of minors.

5. Application of the "jus soli" to the children of 

various foreign officials.

6. Birth on the territory of a Hate while the parents 

are merely passing through the territory.

7. Children born of parents who are unknown or have no 

nationality or are of unknown nationality,

8. Children of parents whose nationality is not trans

mitted to them by operation of law.

9. Birth on board a merchant vessel.

10. Hi^-ht of option in case of double nationality.

11. Effect of marriage upon the nationality of the wife.
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nationality of the wife.

15. Other effects of marriage upon nationality.

14. Effect of legitimation on nationality.

15. Effect of adoption on nationality.

The Conference on Codification of International Law 

considered the subjects submitted and as a result adopted 

four conventions on nationality and kindred subjects. The 

convention considering that, "it was of importance to settle 

by international agreement questions relating to the conflict 

of nationality laws, and being convinced that it is in the 

general interest of the international community to secure that 

all its members should recognize that every person should have 

a nationality and have one nationality only, and recognizing 

that the ideal towards which the efforts of humanity should be 

directed in this domain in the abolition of all cases both of 

statelessness and of double nationality, and being of the 

opinion t’iat under the economic and social conditions which 

at present exist in the various countries, it is not possible 

to reach immediately a uniform solution of all the above 

mentioned problems, and.nevertheless, being desirous, as a 

first step toward great achievement, of settling in a first 

attempt progressive codification, those questions relating to 

the conflict of nationality laws on which it is possible at 

present to reach an international agreement, have decided to 

conclude a convention • and have for this purpose agreed on 

certain articles."

As a result of the conference for the Progressive 

Codification of International Law which met at The Hague on 

Earch 1930 four conventions were adopted, none of which
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are in force to date (April 1931). These conventions were:

1. A convention on certain questions relating to the 

conflict of Nationality laws.

2. A Protocol relating to military obligations in certain 

cases of double nationality.

3. A protocol relating to certain cases of statelessness.

4. A Special Protocol concerning statelessness.

The subject matter of these contentions deals directly 

with nationality and it is enough to say that although some 

agreement has been reached by an international conference the 

results of the convention are not at all satisfactory and the 

high contracting parties and members of the League of Nations 

have not, and it does not appear likely that they will, 

approve, sign and put into effect this international 

agreement.

There is one phase of nationality that is of such vital 

importance that special mention must be made of it, and that 

is the nationality and status of married women. The law as 

to the naturalization of a woman by marriage with a foreigner, 

formerly everywhere admitted as competent and almost 

necessary, has of late been thrown into the utmost confusion. 

Several important States, among them the United States, have 

enacted legislation which purports in various circumstances 

to preserve their nationality to women who marry foreigners, 

and to refuse it to foreign women who marry subjects.

recognizing, as we must, that women are human beings, 

they are entitled to the rights of human beings and recognizing 

that they are persons, we must apply to them the law of. 

persons. This means, that the rights of men and women as 

human beings must be identic&l and their rights as persons
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must be equal in fact a:-’5 equal in application.

It is generally assumed that the rule under which the wife 

on her marriage with her husband of another nationality loses 

her former status ano acquires that of her husband is an old 

and universal one. The underlying principle in such a rule 

was the unity of family.

This desire for the unity of family and the common law 

theory of the oneness of husband and wife, with the husband 

recognized as "the one", and headship of the husband and 

father, largely accounted for the placing of the wife’s status 

beyond her control and automatically merged in that of her 

husband. However, reform legislation, particularly in America, 

was passed which greatly changed the sentiment in favor of the 

equality of the sexes. II. Rundstein, in reporting upon the 

subject of nationality for the subcommitt’ee to the League of 

Rations Committee of EXperts for the Progressive Codification 

of International Law, refers to the very marked tendency, at 

the present time, to abandon the old principle that marriage 

ipso facto involves the loss of nationality for the women, 

and to grant married women the right to choose their own 

nationality, irrespective of the fact of marriage. This, he 

says, obviously will give rise to conflicts which were 

formerly unknown. His suggested solution is the adoption 

of the uniform principle that a woman retains her nationality 

upon marriage or upon the naturalization of her husband, 

unless she explicitly declares to acquire the nationality of 

her husband. (League of Hations, Committee of Experts for 

the Codification of International Law, Questionnaire Ho. 1, 

c. 43, II. 18, 1926 V (C.P.P.I. 20) annex page 15.)

Consideration of the women’s political and citizenship
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present principle of independent status is too strongly 

grounded to justify that international "benefits from 

uniformity would "be looked upon as outweighing national 

wishes. ®he adoption of the Nineteenth Amendment to the 

Constitution (proclaimed August 26, 1920, 41 Stat. L. 1823) 

guaranteed women citizens against infringement of the right 

to vote on account of sex, and in the same year the national 

parties included in their platforms the idea of the independent 

naturalization and citizenship of married women. This led 

to the passage of the "Cable Act" (Act of September 22, 1922, 

42 Stat. L. 1021) which in a certain fashion conferred an 

independent status on married women, and it has been found 

that this law has not been entirely satisfactory in operation.

In the United States prior to 1855 the practice as to 

the status of married women was not very important and the 

old principle of the wife taking the nationality of her 

husband was followed. In that year (1855) by the Act of 

February 10, 1855, Congress declared that any woman married 

to a citizen of the United States and racially eligible to 

naturalization, was a citizen although she might possess no 

personal qualifications for citizenship. (U. S. Revised Stat., 

Sec. 1994.) Of American women married to foreigners, however, 

the law said nothing and though their status was held by 

courts to be that of citizen and by other courts that of an 

alien, not until the passage of the Act of March 2, 1907 (34 

Stat. L. 1228) was a legislative pronouncement made for them. 

The Court in Prequignot v. City of Detroit (1883), (16 Fed. 

211) had held that an American woman marrjipd to a foreigner
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took her husband’s nationality, other decisions supported the

view that the wife either retained her American citizenship 

or did not lose it unless she took up residence outside of the 

United States, or at least that there was doubt as to her 

status. (Shanks v. Peters, 28 U.S. (3 Peters) 242, 246-250;

Beck v. LIcGillis (1850), 9 Barb. 55, 49; Comitis v. Parkerson 

et al. (1893) 56 Fed. 556-564; Jennes v. Landes (1897),

84 Fed. 73; In re Fitzroy (1925), 4 Fed. 2nd 541-542, 

marriage in 1905).

Section 3 of the Act of March 2, 1907, was passed to 

clear away the doubt and it provided "That any woman who marries 

a foreigner shall take the nationality of her husband", the 

citizenship of an American woman merged into that of her 

alien husband and she assumed his nationality at least during 

her marriage, and this without any recognition of the 

entirely possible refusal of the husband’s State to accept 

her as a subject.

In the case of McKenzie v. Hare (1915, 239 U.S. 299, 311-

312) The Supreme Court upheld the constitutional it37 of the

above quoted section and lie. Justice McKenna stated:

It may be conceded that a change of 
citizenship cannot be arbitrarily imposed, 
that, is, imposed without the concurrence 
of the citizen. The law in controversy does 
not have that feature. It deals with a 
condition voluntarily entered into, with 
notice of the consequences.

Upon the construction of the Act it is 
urged that it was not the intention to 
deprive American-born women, remaining 
within the jurisdiction of the United States, 
of her citizenship by reason of her marriage 
to a resident foreigner. The contention is 
attempted to be based upon the history of 
the Act and upon the report of the committee 
upon which it is said the legislation was 
enacted. Both history and report show, it is 
asserted, ’that the intention of Congress 
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was solely to legislate concerning the 
status of citizens abroad and the 
questions arising thereof. Does the 
Act invite oi' permit such assistance? 
Its declaration is general, 'that any 
American woman who marries a foreigner 
shall take the nationality of her 
husband' . There is no limitation of 
place; there is no limitation of effect, 
the marital relation having been 

constituted and continuing. Dor its 
termination there is a provision; an 
explicit provision. At its termination 
she may resume her American citizenship, if 
in the United States, 'by simply remaining 
therein; if abroad, by returning to the 
United States, or, within one year, 
registering as an A merican citizen. The 
Act is therefore explicit and circumstantial. 
It would transcend judicial power to insert 
limitations or conditions upon disputable 
considerations of reasons which impelled 
the law, or of conditions to which might be 
conjectured it was addressed and intended 
to accomodate.

To the same effect was the decision in the case of ^echt

v. Hughes (229 J5T.Y. 222, 128 H.E. 185 and certorari denied in 

254 U.S. 643) holding that an American born woman who became 

the wife of an Austrian subject took the political status of 

her husband under the provisions of Section 3 of the Act of 

March 2, 1907.

In case requiring its decision as to citizenship status, 

the Department of State holds that American women who married 

an alien after March 2, 1907, and before September 22, 1922, 

lost her American citizenship and that such loss was not 

conditional on her acquiring the nationality of her husband 

under his national law.

Under such a policy cases of dual nationality resulted in 

those instances where the American woman married an alien 

eligible to citizenship and under his national lav? acquired 

his nationality; further cases of no nationality resulted



6o

where the American woman married an alien ineligible to 

citizenship and did not under his national law acquire his 

nationality.

Particularly because of dissatisfaction ’..'ith the results 

which followed the Act of 1907, the Act of 1922 (The Gable Act) 

was passed. The principal arguments for its adoption appear 

to have been as follows: (1) Recognition of the equality of 

women in civic and political life and in the family; (2) 

Belief of loyal American-born women whose interests were all 

in and for the United States, but who were automatically 

decitizenized and disfranchised upon marriage to an alien;

(3) Opportunity for the married woman who was an alien to 

qualify for citizenship even though her husband was ineligible;

(4) Desirability to have foreign women qualified; (5) 

Desirability for presumptive cessation of American citizenship 

to citizens residing in the country of their husbands for a 

statutory period. (House of Representatives, Report Ho. 1110, 

Congressional Record, 67th Congress, 2nd Session, Volume 62, 

pt. 9, June 20, 1922, pp. 9039-9067.

The arguments in favor of the Cable Act were mentioned. 

It provides that any woman who is eligible to citizenship who

marries an American citizen, or whose husband becomes 

naturalized as a citizen of the United States, shall not 

become a citizen because of the marriage or naturalization. 

She may, however, become separately naturalized in accordance 

with the naturalization laws, with the exception that no 

declaration of intention is required, and she need-reside in 

the United States only one year immediately prior to the time 

of filing her petition. A woman citizen of the United States 
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does not cease to be a citizen by reason of her marriage to 

an alien, unless she makes a formal renunciation before a 

court having jurisdiction over the naturalization of aliens, 

or if she marries an alien ineligible to citizenship. In 

case she resides after her marriage, for two continuous 

years in a foreign State of which her husband is a citizen or 

subject, or for five years outside of the United States, she 

is subject to the same presumptions as a naturalized citizen. 

(It shall be presumed that he has ceased to be an American 

citizen; sec. 2, Act of March 2, 1907.) If at the termination 

of the marital state, she is an American citizen, she retains 

her citizenship regardless of her residence. Appropriate 

section of Revised Statutes and Expatriation law of 1907 were 

repealed. (xiev. St. sec. 1994; sections 3 and 4 of Act of 

March 2, 1907.)

It happens that the effect of the law is not only to 

denationalize the women of many foreign countries who marry 

American husbands, but it equally denationalizes American women 

who marry husbands not belonging to. the white or African 

races, unless by the law of the husband’s country they acquire 

his nationality. In any case they lose their American 

nationality. This law is therefore discriminatory against 

American women who marry Hindu, Japanese or Chinese husbands, 

and it is inconsistent with the avowed basic theory of the Act, 

namely, that the citizenship of a married woman should be 

separate and free from that of her husband.

Whatever the merits or demerits of the general principle 

upon which the Act of 1922 is based, the effect will be to 

multiply the unfortunate cases of double nationality and of 

statelessness, by putting American legislation and practice
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into conflict with the rest of the world.

foreign women who by marrying American citizens lose the 

nationality of their own country under its laws and do not 

acquire the nationality of the American husband under the Cable 

Act are unable to obtain passports to accompany their husbands 

to the United States for the purpose of living with them in 

order to fulfill the year's residence requirement in order to 

become naturalized.

The exact status of married women in the United States 

with regard to their nationality when their husbands are aliens 

is confused and difficult to determine. Many cases of hard

ship and injustice have arisen and the lav/ passed in order to 

remedy the situation has caused greater confusion and is such 

a new departure from the old principles that it would be 

difficult to predict the results. Since the Cable Act was 

passed in 1922 there have been two amendments to it. By the 

Acts of duly 3, 1930 and March 3, 1931 (Public Mo. 508, 71st 

Congress; Public ho. 829, 71st Congress) certain provisions 

were repealed and amended---- however, the Cable Act as amended

is a piece of work that is in its basic theory a law that 

leads to confusion and injustice.

Many countries have 'protected their women citizens in 

that their laws provide that marriage to an alien carries with 

it a loss of nationality only if and on condition the nationality 

of the husband is acquired, otherwise the married woman 

retains her own nationality. In America a foreign woman 

married to an American citizen retains her own nationality 

under such a provision.

Having set out in this paper some of the difficulties 
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that are before the world today with regard, to nationality, 

and having shown how an International attempt has been made 

to overcome these obstacles, it is only natural to observe 

that this question is so closely tied i*p with the lives and 

laws of nations that any hope for an international system 

whereby such problems would be Gone away with is beyond 

possibility. Che attempt to arrive at a Code of International 

Law on this subject having apparently failed, and the 

contracting parties not adopting the work of the League of 

Nations, this idea of attempting to regulate municipal law 

by international means is not the proper method. The other 

.method by which, it is suggested, an agreement can be reached 

is by legislative enactments by all the countries of uniform 

laws as to nationality. This system would require that some 

of the countries change and revise their very co ns t i tu t io ns 

and to bring about an exact reversal of policy. Such 

countries, it is reasonable to say, will not agree to such 

f ar-re a ch ing change s.

There is one method b; which an agreement can be reached 

on this very difficult question and that is by a multipartite 

treaty. A treaty with each other involving a group of nations 

could be adopted whereby each nation would grant certain 

concessions and predicate their policy on the same ground 

that the other members to the pact do. Each member would 

recognize and respect citizens of the other nation and in this 

manner the citizens who through no fault of theirs are 

"blessed" with a dual nationality can have their rights .and 

duties definitely stated and they can enjoy equal protection 

and freedom.
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