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Approximately fifty regulatory laws are administer

ed. by this department of the Government. Among the most impor

* tant of these are the food and Drug Act .requiring honest 

labeling of food and drugs and prohibiting the shipment in 

inter-state or foreign coumerce of adulterated or misbranded 

food or drugs; Meat Inspection Act.primarily a health meas

ure designed to safeguard the consumer from the use of un

wholesome meats and meat food products;Packers and Stock- 

yards Act .prohibiting unfair practices and monopolistic u n..-

* activities by packers and forbidding unfair practices and 

unreasonable rates and charges at the important stockyards 

of the country; Plant Quarantine Act,designed to prevent

the introduction and spread of plant diseases and plant pests 

in the United States; United States Grain Standards Act, 

prohibiting the shipment in inter-state or foreign commerce 

of grain that is sold by grade unless it is inspected and

* graded according to the official grain standards of the 

United States by a licensed inspector; United States Cotton 

Standards Act.requiring the use of the official cotton stan

dards of the United States for cotton that is sold by grade 

in inter-state or foreign commerce; United States Grain 

futures Act for the prevention and removal of obstructions 

and burdens upon inter-state commerce in grain by regulat-
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ing transactions of grain future exchanges; united States 

Cotton futures Act.regulating contracts of sale of cotton

4 for future delivery; Diseased Animal transportation Act,

prohibiting the importation or the movement in inter-state 

commerce of livestock affected with any contagious,infec

tious or communicable disease;Cattle Quarantine Act,auth

orizing the Secretary of Agriculture to quarantine any state 

or territory,or any portion thereof,on account of the exis

tence therein of any commujj/icable disease of animals; Migra-

> tory Bird Act,intended to conserve the game supply;the Berish-

able Agriculture Commodities Act.providing for the licensing 

of commission merchants and others handling fresh fruits and 

vegetables in inter-state and foreign commerce and for the 

suspension and revocation of such licenses on account of 

specified unfair practices ; the Produce Agency Act.penalizing 

failure to account properly for perishable farm produce

+ received in inter-state commerce for and on behalf of anoth

er; the Insecticide Act for the protection against the use 

of insecticides and fungicides that fall below the strength 

claimed for them;the Import Milk Act.prohibiting the entry 

into the United States of milk and cream that have not been 

produced under sanitary conditions; the Tea Act.providing 

for the examination of all tea offered for entry into the
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United States and the admission of only such tea that meets 

with the standards of quality.purity and fitness f®r consump- 

k tion.xset 'by the Government ; the Caustic l’oison Act .requiring

certain labeling aimed to safeguard the household against 

accidental injury from ammonia,lye,carbolic acid and other 

dangerous substances.and the Naval Stores Act,establishing 

standard grades for resin and turpentines and authorizing 

the Department of Agriculture to analyze,classify and grade 

them upon request.being designed to prevent deception in
(1)

> these commodities.

Evidence bearing on violations of these regulatory 

and investigatory laws after being secured by the several 

bureaus as for instance the Bureau of Animal Industry^ or the 

Food and Drug Administration^is referred to the Solicitor 

for consideration. If the evidence is found sufficient to 

establish offenses under any of the statutes,informations, 

4- indictments .libels .complaints and other pleadings as may be

necessary for appropriate action are prepared by the Solici

tor’s office and submitted to the Attorney General for action. 

In addition .upon the request of the United States’ attorneys 

the attorneys of the Solicitor’s office actively participate 

in the trial oÆ cases in the preparation of briefs and plead-
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ings and. also by assisting in argument before the Federal 

District and Appellate courts including the United States

+ Supreme court. Also,the attorneys of the office of the

solicitor conduct hearings under the Packers and Stockyards 

Act of 19il on rate and trade practices and prepare on be

half of the Department sucrases for the consideration of 

the Secretary of Agriculture,and.when contested,orally argue 

them before the Secretary who sits in such case in a quasi

judicial capacity. Rate hearings under this statute follow

> . closely the procedure applying to hearings under the Inter-

.state Commerce Act,and hearings on trade practices follow 

the procedure adopted by the Federal Trade Commission in the 

enforcement of the Federal Trade Commission Act.

Furthermore,the vast amount of legal work arising 

from the various National Forests is handled by the office 

of the Solicitor of the department of Agriculture.

4 The legal work of the Department of Agriculture is

large and constantly increasing due principally to the 

numerous regulative statutes committed to the Department for 

administration or enforcement. For the efficient handling 

of this work the legal organization of the Department is 

divided into six divisions.each having a chief attorney in 

charge. Definite portions of the legal work are assigned to
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each of the divisions so that each may specialize in particu

lar branches of the Department's activities.
V

The statutes assigned to the Department of Agricul

ture by Congress /may roughly be segregated into two groups, 

those being inherently investigatory and those which in fact 

regulate a certain industry or activity. The Food and Drug 

Act is more or Iess typical of the first and the Packers and 

Stockyards Act falls within the last group. In the discuss

ion of these several administrative statutes no categorical
y

distinction will be attempted in accordance with the above 

classification other than that which is apparent from the 

facility with which the mechanism of the investigatory acts 

is portrayed and the difficulty of doing justice to the so 

called regulatory acts,

4-
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The Food, and. Drug Administration

The primary purpose of the Food, and Drug Adminis

tration is to protect the consuming public against misbrand

ed or adulterated foods»drugs.naval stores,insecticides and 

fungicides and the honest producer against enforced competiti

on with such commodities;these functions being both regulat

ory and investigatory. Only such investigational and research 

activities are carried on as are incidental to the work. The 

Administration enforces the Food and Drug Act of June 30, 

4.906; the Tea Inspection Act March 2,1897; the Insecticide Act 

of April 26,1910;the Naval Stores Act of MarOh 3,1923;the 

Import Milk Act of February 15, 1927 and the Caustic xoison 

Act of March 4,1927.

Enforcement of the Food and Drug Act

The enforcement of the Food and Drug Act of June 30, 

1906(34 Stat. 768) which too]£ effect January 1,1907 is by far 

the most important and extensive of the activities of the 

Food and Drug Administration.

Provisions of the Food and Drug Act

The Food and Drug Act makes it a criminal offense 

to manufacture,sell,or offer for sale^any adulterated or mis

branded food or drug within the District of Columbia or with-
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in the territories including the insular possessions of the 

United §tates;to ship or deliver for shipment any such art- 

icle from any state or territory or the District of Columbia 

to any other state or territory or the District of Columbia, 

or to a foreign country;or to receive and deliver or offer to 

deliver in original unbroken packages any such article brought 

from another state or territory or the District of Columbia 

or a foreign country. Penalties ranging from "not exceeding 

;52OO" to " not less than $1000 or imprisonment for one year 

fr- or both," are provided for violations of the Act,and under

certain conditions articles may be seized,and when condemned 

by the court^destroyed. Prosecution takes place in the Dep

artment of Justice.

Each of the terms "food","drug","misbranded" and 

"adulterated" is specifically defined in the Act.

In the law the term "food" is not confined to those 

products which are commonly recognized as food for mankind 

but includes also beverages,confectionery,condiments,and feeds 

for horses,cattle,poultry and other stock. Nor does the law' 

restrict the application of the term "adulterated" to foods 

containing an added poisonous or deleterious substance. With

in the law "adulterated" has a far wider significance bfeing 

applied to the following kinds of foodstuffs: (1) those which 
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are made wholly in part from filthy or decomposed materials;

(2) thosd which have been cheapened by the substitution in 

part of some less valuable material or one possessing no food 

value whatsoever;(3) those that are damaged or of an inferior 

grade in which the damage is concealed by the addition of 

some substance;(4) those from which certain valuable compon

ent parts have been removed.

Under the Food and Drug Act many cases are brought 

against manufacturers and shippers who violate the misbrand

ing clauses of the Act. Misbranding of food may be defined as 

the use of an untruthful or misleading label.includingthhe sin 

of omission as well as the sin of commission. Often labels are 

worded in strict accordance with the facts,but have the type 

so arranged that the purchaser receives an entirely erroneous 

impression as to the contents of the package. Deceptive label

ing of this kind is considered to be in violation of the Act.

To secure the desired therapeutic action.it is imp

erative that all- drugs used or prescribed by a physician shall 

be,what he has every right to expect them to be,judging by the 

label.

In addition the Pood and Drug Act covers medicines 

that are advertised and sold directly to the general public, 

the so-called "patent medicines". Under the law the presence 

action.it


in a preparation ,and the amount in which they occur^ of cer

tain dangerous substances enumerated in the Act must be made 

known upon the label. It is the duty of the Food and Drug 

Administration to see that labels on "patent medicines" hold 

out to the public no promise of benefit^ th', t is not fully 

justified by the composition of the preparation.

The Food and Drug Act provides that the Secretary 

of the Treasury,the Secretary of Agriculture^ and the Secre

tary of Commerce shall make uniform rules and regulations 

for carrying out the provisions of the Act.including the 

collection and examination of specimens of foods and drugs 

the sale of 'which come under the provisions of the Act. 

Accordingly a set of forty rules and regulations was adopted 

October 17,1906 and promulgated over the joint signatures 

of the secretaries. These have been amended and modified 

from time to time. Some of the original regulations have 

been dropped and several ndw regulations have been added. 

The Food and Drug Act as amended provides that "the examin

ation of specimens of foods and drugs shall be made in the 

Food and Drug Administration of the department of Agricul

ture,or under the direction and supervision of such admin

istration for the purpose of determining whether such art

icles are adulterated or misbranded within the meaning of 
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this act." If found to he so adulterated or misbranded,the 

Secretary is required to give notice to the party from whom 

the sample was obtained and to give such an opportunity to 

be heard. If, after such a hearing it appears that any of the 

provisions of the Act have be -n violated the ,secretary is re

quired to certify the facts to the proper United States Dist

rict attorney who is required to cause appropriate proceedings 

to be instituted.

With regard to seizure of articles for condemnation

>• the Act provides that any article of food or drug that is

adulterated within the meaning of the Act, and is being trans

ported from one state to another^ or. offerednf©resale in the 

District of Columbia^ shall be liable to be proceeded against 

and seized for confiscation, by a process of libel for condem

nation. Seizure actions are'however instituted in only four 

classes of violations: (1) In the case of food products con-

4, sisting in whole or part of filthy .decomposed,or putrid

animal or vegetable substance,or any portion of an animal 

unfit for food or a product of a diseased animal,or one that 

has died otherwise than by slaughter;(2) in the case of 

food products containing added poisonous or other added 

deleterious ingredients which may be harmful to health;(3)
wo

in the case of food or drug products so grossly adulterated 

4-



or misbranded, with false or fraudulent claims that their dis

tribution constitutes a serious imposition upon the public;

(4) in the case of deliberate frauds in the shipment of adul

terated and misbranded food products which seriously demoral

ize trade practices. If the violation does not fall clearly 

within one of these four classes,seizure action is not taken 

by the Department but the party responsible for the violation 

may nevertheless be prosecuted.

Procedure in Enforcement of the good and Drug Act

An inspector of the Pood and Drug Administration 

collects samples of a product about which information is des

ired, or which is suspected of being in violation of the Act, 

and forwarded to the proper station for analysis. At the stat

ion an analysis is made and the results are sent by the station 

chief to the District chieg with his recommendation as to the 

proper action to be adopted. If the district chief approves 

the station recommendation,he instructs the station to cite 

the manufacturer or shipper of the product in question to a 

hearing at the station headquarters and at the same time sub

mits a statement of the action to be taken to the chief of the 

Administration in Washington. On the date set the person cited 

may report for an oral hearing or present in writing his 

statement why the Government should not take action.
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The hearing is purely administrative and it was ®rot the inten

tion (btff Congress to make notice of such a hearing jurisdiction
fl)

al. There is also no provision compelling the presence of 

the party from whom the sample was obtained;if he voluntarily 

attends he is not in jeopardy,an adverse finding is not bind

ing on him anda iecision in his favor is not an acquittal which
(2) 

prevents a subsequent hearing before the department. (2

After the hearing the station chief prepares a trans

cript together with a summary of the findings and sends them 

to the district chief with his recommendation as to the prop- 

er action to be taken. The district chief may indorse the 

recommendation as it stands or modify it after which he sends 

all the papers in the case,accompanied by a statement of what 

he considers appropriate action to the chief of the Adminis

tration. The chief may then decide upon the next step or may 

refer the matter to the laboratory or office in Washington 

specializing in such products involved. If the specialist 

agrees with the recommendation of the district chief that 

prosecution proceedings should be instituted the case is trans

mitred to the chief of the Administration or assistant chief 

with an indorsement of the recommendation fibr prosecution.

After consideration in the office of the chief and 

the assistant chief,if these officers connur in the recommend-

(1) U.S. v. Morgan 222U.S 274
(2) Ibid.
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ation made .the case is sent to the Solicitor of the depart

ment to be examined as to its legal aspects. The Solicitor 

decides who is liable in connection with the alleged violation 

and determines whether the evidence on hand is sufficient to 

support prosecution. If he agrees with the recommendation of 

the Administration he returns the papers for further consid

eration. If he concurs in the recommendation lor prosecution 

he peepares by authority of the Secretary of Agriculture the 

papers necssary to be transmitted to the Department of Justice 

where the case is next sent for final transmittal to the 

United States ®istricttAttorney who will try the case.

The District Attorney files the information or 

presents the case to the grand jury for indictment of the 

producer or shipper and conducts the necessary legal.proceed

ings. The court hears the case with or without a jury and 

renders judgment .imposing a sentence where the verdict is 

guilty. After termination of the case in court,a notice of 

judgment giving!the essential facts is prepared by the 

Solicitor and later published by the Administration. This 

terminates the case and the records are closed.

It is also essential to notice that hearings are
(1)

not always required. The act contemplates that complaints 

may be made to the District Attorney by state health officials.
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In that case the District Attorney is not obliged, to prosecute 

unless such state officers "shall present satisfactory evid- 

ence of such violation” and. the fact that he must do so in 

that event recognizes that he may begin proceedings against 

a defendant who has not been given notice and an opportunity
(1)

to be heard.-

In the case of law enforcement relating to food and 

drugs offered for importation into the United States,the pro

ceedings io not involve court action. J-he officers of the Bur

eau of customs of the Treasury Department cooperate in this 

part of the work of the Food and Drug Administration.

All foreign merchants are required to certify before 

the proper United States Consular Officers to certain facts 

concerning food and drugs that they desire to ship to the 

United States. These certificates which are attached to $he 

invoices of the products and the invoices themselves are 

scrutinized by inspectors of the Food and Drug Administration.
x

If there are indications that an article does not comply with 

the terms of the law.samples of it are taken for analysis, 

the entire shipment being held until the results of the exam

ination are known.

When the goods are found to be in violation of the

(1) United States v. Morgan, 222U.S.274

-4-
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Act,the importer is so informed, and. he is given an opportun

ity to present to the Government evidence as to whjfc' his pro

duct should not he denied entry. If the results of the hearing 

fail to convince the Administration that the goods are in 

compliance with the law,a report is submitted to the Collector 

of Customs at the port of entry,who then refuses to admit the 

product into this country. The importer may appeal to the 

Secretary of Agriculture. If the case is one of misbranà- 

ing only,and does not involve obvious and serious mis-state

ments of fact,the article is usually allowed to be brought 

in after the labels have been corrected. Exception is also 

made when the importer,through no fault of his own receives 

shipments of food or drugs that are not grossly adulterated 

or misbranded. It is customary to release such goods after 

they have been relabeled,sorted,cleaned or denatured,provided 

compliance with the lav/ may this be obtained.

Some Distinct Administrative Features

Emphasis being placed upon procedure and administra

tion in this survey,attention should be called to several 

distinctive features of procedure and administration provided 

for in the Food and Drug Act.
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I
i

The principal restrictions of the Constitution limit

ing the otherwise unlimited power of Congress in the matter of 

'*• administrative methods for the enforcement of the Food and

Drug Act are to be found in the familiar doctrines of the sep

aration of power and the due process clause.

Administrative powers as Professor Goodnow points 
(1)

out fall logically into two classes,the first concerning it

self with the expression and the second with the execution of 

the will of the state. The general will of the state is primar- 

ily expressed by the law making body,but this expression must 

be supplemented by administrative action in two particulars, 

’’filling in the details'\of legislative acts as for instance 

by the adoption of regulations having the force of law,and 

second by applying the will of the state to the individual 

cases as they arise,a process involving first an^administra- 

tive finding of fact and thereafter an application to these

' facts of the rules of law. These are two functions.legislat

ive and judicial;both are now termed quasi-legislative and 

quasi-judicial,a nomenclature fai&-J*y modern in the law. Both 

of these functions are to be found in the Food and Drug Act.

A strong expression of the administrative power is 
(2)

to be found in the provision of the Act which has been little 

brought to public attention and under which the Secretary is

(1) Principles.of Adm. Daw of U.S.
(2) U.S.C.A. T.^j.sec j_5
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authorized to refuse delivery and cause destruction of misbrand« 

ed and adulterated goods,sought to be imported and which are 

not exported or bonded iithin three months,the .Secretary being
(1) 

at once the judge of the misbranding and adulteration and the 

executive arm of the Government to carry out the will of the 

séate by the summary administrative process of destruction, 

without the aid of the courts, a salutary administrative pro

vision under which every year thousands of dollars worth of 

deleterious food products are either exported or destroyed. 

Since the importer or owner is given an opportunity to intro

duce testimony no objection against violation of the due 

process clause can be sustained.

Probably no more interesting expression of adminis

trative process is to be found than that which concerns itself 

with the issuance of departmental regulations, and the estab

lishment of standards for food and drug products, a power that 

has happily been termed by Justice Marshall,’the process of 

filling up the detail of legislative enactment.” The attitude 

of the Supreme Court of the United States is perhaps best 

summarized in the case of Field v. Clark,143 U.S. 649,The 

Court there said: "The legislature cannot delegate its powers 

to make a law,but it can make a law to delegate its power to 

détermine some fact or state of things upon which the law 

(1) Ambruster v. Mellon,41 Fed(2d) 430
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For the Act to be really effective however.it seems 

clear that further authority is necessary and. the interest of 

producef and public alike would be benefitted by a carefully 

established system for the promulgation of standards.not only 

as to foods but to some extent at least as to labels by a highf 

ly responsible administrative tribunal. What the manufacturerer 

really desires to know mostvis to know and know promptly what 

is demanded of him,and perhaps not be compelled to pay for 

this knowledge with the grave hazard to his business refutation 

involved in a jury trial. As the law now stands it frequently 

happens that responsible merchants and producers who find them

selves or their goods,as they believe mistakingly placed 

under the ban of the law are nevertheless forced by the pros

pect of expense, delay,and most of all publicity, to welcome 

an opportunity to plead guilty to an order of forfeiture of 

their goods.

To some extent this apparent defect in the Act was 
(1)

remedied by a recent amendment which provides that in the case 

of canned goods falling below the standard of quality,condition, 

and/or fill of container promulgated by the Secretary og Agr

iculture, it shall be deemed misbranded,if the label does not 

bear a plain,conspicuous statement prescribed by the Secretary 

indicating that such canned food falls below such standard.

(1) Mapes Amendment,July,8,1930 ( 46 Stat.1019)

however.it
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This marks the first step in permitting the setting of stan

dards by the Secretary and as the move was demanded hy the

> ’’trade” it would appear that the last step has not been taken.

These suggestions looking to the administrative 

efficiency of the Food and Drug.Act suggest another class of 

administrative powers,to wit.administrative process for for

feiture. while, as has been shown adulterated goods when 

detected at the borders of our country are summarily exported 

or destroyed,the seizure of adulterated food products carried 

in inter-state commeree requires the preliminary issuance of 

judicial process, a procedure frequently, involving delay 

fatal to the enforcement of the Act. It seems Clear that 

there should at least be provision made for administrative 

seizure as a mode of instituting proceedings,to be followed 

by the customary judicial proceedings necessary to a con

demnation for forfeiture.

* In some cases however it is to be hoted that the

Supreme Court some years ago sustained the administrative 

process of both seizure and destruction. The Supreme Court
(1) 

has sanctioned a state law authorizing the summary destruct

ion of fish nets existing in violation of law, and a Federal
(2)' 

Court has sustained provisions of the Custom laws which have

(1) Dawton v. Steele,15^ U.S. 133
(2) /*7«' ¿pv/zpf L*J'V Sfo Hi Ji fo&-



"been in force since the first half of the last century .provid

ing for the summary seizure and forfeiture of all smuggled 

goods not exceeding $500. i& value. In the first of these cases 

the court curiously enough placed its decision on the ground 

that the property involved was of trifling value and intimated 

that had it been of great value it might well be that such a 

summary power might not be provided,while in the Custom case 

the Court pointed out that the purpose of the Act was to save 

the Government the expense of proceeding for judicial condem

nation of property forfeited in cases where the property was 

of inconsiderable intrinsic value. In each case it is to be 

noted that the owner of the propertysseized was not deprived 

of a remedy-,but that on. the one hand he was privileged to re

take his nets on bond before destruction and to sue for the 

value after seizure,while in the other case he had the priv

ilege of taking his case to court upon making a formal applic

ation and protest against the Custom officials. In the Food 

and Drug ’Act there has been a radical extension of this prin

ciple in the right of the Secretary of Agriculture to cause 

destruction of adulterated goods. Since,unlike the Custom 

forfeiture above referred to,no appeal to the courts is prov

ided for in this case.it seems clear that an owner of goods 

which had been condemned under the provision,and who had re

fused to export the same,motel not be entitled to have the 

case.it
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question of misbranding or adulteration reviewed by the courts, 

upon a re-taking of the goods by him by legal process,notwith- 

standing that the provision makes no discrimination based upon 

the value of the goods.

A carefully guarded extension of this principle we 

may expect,with the large and ever increasing extension of the 

Government’s responsibilities in the field of inter-state com

merce, involving the dealing on a large scale with articles 

which to quote the language of the Supreme Court in a ^ood
.(1)

and Drug case are to be looked upon as "outlaws of commerce.”
I
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THE TEA. ACT

The Tea Act of 1897 (29 Stat 604) amended, by the Act 

of May,16,1908 (35 Stat. 63).,and the Act of May 31, 1920, ( 41 

Stat. 712) forbids the entry into the United States of any tea 

that fails to reach the standards of quality,purity and fitness 

for consumption set by the Government.

When the first Federal Tea Act was passed in 1883, 

twenty years before the Food and Drug Act went into effect,the 

United States was rapidly becoming the dumping ground for the 

world's worst tea. The enforcement of the Act has brought about 

a marked change in the character of tea reaching American 

shores. Tea experts are familiar with the requirements of the 

United States and take care to send only tea that meets these 

requirements. Nowadays .very little tea is denied entry into 

the United States because of failure to comply with the stan

dards.

Under the provisions of the Act a board of experts 

appointed each year by the Secretary of Agriculture,fixes 

uniform standards- of quality,purity,and fitness for consum

ption for tea to be imported into the United States. Samples 

of these standards are sold at cost to importers who send them 

to their agents in the Far East,and similar samples are 

placed in the hands of the tea examiners at the various points 

■4



of entry. Samples from each line of tea offered, for entry into 

the United. States are examined., ‘those that do not conform to 

the standards are refused entry "by the custom officials.

Under the law an importer may appeal to the hoard 

of Tea Appeals, a case on which he feels the decision has not 

been fair. There is no appeal from the decision of this Board 

made up of three members of the Department of Agriculture. 

The importer of any tea that is rejected by the Administration 

is given thirty days in which to appal his case to the Board 

of Tea Appeals, -^e is allowed six months in which to femove 

his rejected tea from the country. If not outside the limits 

of the country by that time the shipment must be destroyed.

Tea waste,tea siftings,tea sweepings and low grade 

tea may be brought into the United States,if they are to be 

used solely for technical or manufacturing purposes. The 

importer of such product however,must give bond to the Collec

tor of Customs that their identity will be destroyed during 

the process of manufacture.

The Act was held constitutional in Buttfield v.
(1)

Stranahan which also decided that the section permitting the 

Secretary of Agriculture to fix standards was not an uncon

stitutional delegation of legislative power. Similar statutes 

subsequently passed,have been enacted on the basis of this 



ease. The same decision wiped out the contention that the Act 

was violative of the due process clause. The Act does not 

give the importer or consignee £he right to he present or to 

introduce evidence on the inspection of his importation byi 

either the examiner or the Board of Tea Appeals and the
(1) 

refusal of such privilege deprives him of no legal rights.

The action of the Board of Tea Appeals in rejecting 

as impure or unwholesome certain tea,being a decision of 

fact by a tribunal to which the matter is referred by law
(2) 

cannot be reviewed by the courts. However the Board of Tea 

Appeals cannot enlarge the powers given it by statute; it 

has just exclusive power to determine whether tea offered 

for entry is equal to the standards of purity,quality an<f 

fitness for consumption.

Only case exists where the court found that the 

Board went outside its statutory power, In that instance the 

Board attempted to exclude certain tea on the basis of a 

Departmental regulation,which made the presence of any color

ing matter an absolute ground for exclusion. The court in

dicated that since the only grounds recognized by the statute 

were inferiority to the standards in purity,quality and fit- 

fl) Macy v. Loeb,205 ^ed. 727.
(2) San Lung v. Jackson, 85 Ded. 502
(3) Waite v. Macy,246 U.S. 606.



ness for consumption,that therefore the presence of an infin

itesimal amount of coloring matter »namely Prussian Blue should, 

not he a case for rejection. It is a typical case of a court 

reversing an administrative determination because it did not 

act within its statutory power.

An importer of tea is also subject to the provisions 

of the Food and Drug Act of 1906;that is the tea must comply 

with the staidards established by the Secretary of Agriculture 

under the Tea Act,and must also stand the tests in reference 

to adulteration and misbranding imposed by the Food and Drug 

Act of 1906.



GRAIN FUTURES ADMINISTRATION

The Grain Futures Act of September ¿1,1982(42 stat. 

998) sought to regulate and. prevent abuses in grain specul

ation in the great marts of trade. The forerunnerrof the 

Futures Act was the Future Trading Act,(42 Stat 187). The
(1) 

validity of the Act came before the Supreme Court and was 

held unconstitutional. The Grain Futures Act was then passed
(2)

and this was held constitutional. The provisions of both are 

essentiall the same,except that the Grain Futures Act purports 

to deal with transactions which affect inter-state commerce 

and contains a legislative finding of fact that the trans

action regulated do injuriously affect inter-state commerce. 

These features were absent from the Future Trading Act. It 

was because of this purpose of the Act and thé ascertained 

effects of the transactions treated that the futures Act 

was held constitutional.
(3)

Chief Justice Taft rested the decision'Squarely 

on his opinion in regard to the Packers Act. Dike that Act 

the Grain Futures Act was based on the Commerce clause; 

the Future Trading Ac# was not. Again,this Act contained 

"appropriate limitations".while the Future Trading Act 

omitted this. ’’Appropriate limitations" seem to indicate that 

this Act is more limited in its scope than the Act inval

id) Hill v. Wallace 259 U.S. 44
(2) Chicago hoard of Trade v. Olsen,262 U.S.l.
13) Stafford v. Wallace 258 U.S. 495.



idated. But apart from empty verbal limitations, this does not 

appear to be the case. True,the Act purports to regulate only
T

such trading that affects inter-state commerce but at the. same 

time it contains a formal finding that future trading does 

affect interstate commerce and it defines that term broad enough
(1) 

to insure the inclusion of all trading of this nature. In brief 

the Grain Futures Act regulates every transaction sought to
(2) 

be regulated by the Future Trading Act.

Some Provisions of the Act.

The Act provides in effect that it shall be unlawful 

for any person to deliver for trahsmission through the mails 

or in interstate commerce by telegraph,telephone,of other means 

of communication,any offer to make or execute,or any confirm

ation of the execution of, or any quotation or report of the 

price of,any contract of sale of grain gor future delivery, 

except first,where the seller is the owner,grower,or renter 

of the land,or -second where such contract is made by a meipber 

of a Board of Trade which has been designated a "contract 

market.1 2' The latter term"contract market" is the magical 

phrase of the legislation as a corporation.association or 

partnership can only be designated such upon compliance with 

certain conditions and stipulations of the Act. These con

(1) Title 7,Bee 3.U.S.C.A.
(2) See language of Taft in 262 U.S. l,and 40.



ditions that'must be met before a group can become a "contract 

market" are mainly those which cause submission to regulat

ions hy the Department of Agriculture» Thus by meeting these 

certain requirements stated, in the Act,persons or Boards of 

Trade may become "contract markets" who may then deal in 

"futures." It is an ingenious piece of legislation to regulate 

the trade.

The Secretary of Agriculture is authorized to desig

nate any Board of Trade a "contract market" upon meeting certain 

stated requirements. These are: The Board: of Trade must provide 

for the filing of reports showing the details and terms of 

all transactions entered by the members;musj: make provision 

for the keeping of books and records of all transactions en

tered into,showing the parties to the transactions, all as 

the Secretary may direct;the Board must provide for the pre

vention of dissemination of all false reports concerning crop 

and market conditions;the Board must provide for the preven

tion of manipulation of prices by dealers on the Board;must 

not exclude from membership on the Board any representative 

of any co-operatuve association of producers engaged in grain 

business,and must be a terminal market where grain is sold in 

sufficient volume as to fairly represent the general value of 



the grain and the diffeerence in value of the various grades.

Procedure for Designation of Board of Trade as a Contract Market; 

Revocation; Exclusion from the Privilege and Review.

Any Board desirous of "becoming a contract market 

applies to the Secretary of Agriculture and shows that it has 

complied with the requisite conditions.

A commission consisting of the Secretary of Agricul

ture, the Secretary of Commerce and the Attorney-General may 

suspend or revoke the privilege upon a showing that the Board 

has failed to comply with the necessary conditions. A notice 

and hearing is given on this contemplated action. This action 

is final unless within fifteen days a petition is filed with 

the Circuit ^ourt of Appeals. The clerk of the court then nQ- 

tifies the chairman of the above commission who files in the 

court a transcript of the record of the proceedings which 

includes the notice to the Board,a copy of the ofothecharges, 

and the evidence in the case. The Circuit Court of Appeals 

may then affirm,set aside,or modify the order of the Commis

sion. An interesting feature of the statute provides that no 

order of the Commission shall be modified or set aside by the 

appellate court unless shown by the Board of Trade,(a} that 



the order is unsupported "by the weight of evidence,(b) or was 

issued without due notice and a reasonable opportunity having 

been afforded to such Board of Trade for a hearing,(c) or in

fringes the Constitution of the United States or (d) is beyond 

the jurisdiction of the commission. This provision does nothing 

more than spell out arbitrary or capricious action. °uch pre

cision in meaning is generally omitted in most statutes of this 

type,but the courts generally have arrived at the same result 

as intended here

In the event that the Secretary refuses to designate 

an applicant a "contract market” an appeal may be taken to the 

commission (supra) and thence to the Circuit Court of Appeals 

as in the case of revocation or suspension.

Another provision of the Act states that any person 

who ''is violating any provision of this Act or is attempting 

to manipulate the market price of any grain" in violation of
(1)

any provision of section seven or of any of the rules and 

regulations made pursuant to its requirements shall upon the 

complaint of the ¡Secretary of Agriculture be tried before 

the commission of the three Secretaries,and if found guilty 

the commission may deprive him of all,trading privileges upon 

"contract markets.” The person against whom the order is



issued, may appeal to the Circuit Court of Appeals as in the 

previous cases,(supra) and the order may again be affirmed, 

modified, or set aside, '■‘•his section concludes by saying that 

the findings of the commission as to the facts,if supported 

by the weight of the evidence shall be conclusive. Why Con

gress in this section apparently attempted to make the finality 

of the commission’s findings depend upon less than is required 

in the case of suspension and revocation of a "contract mar

ket" is not clear.

The unconstitutionality of this provision v.as urged
(1) 

upon the court in the case of Chicago Board of Trade v. Olsen. 

Bit since the point was not before the court,no light was 

thrown upon the contention. It was urged that this provision 

violated the due process clause in not providing for trial 

By jury.it being contended that this provision was no less a 

criminal statute because instead of compelling the wrong-doer 

to pay a money penalty or sending him to jail.it deprived 

him of his constitutional right to earn a living by trading 

on an exchange. It will be interesting to note with what 

dispatch this contention will be disposed of once it becomes 

before the Supreme Court.

The Act also provides that upon all appeals which 

are permitted to be made to the Circuit Court of Appeals 

jury.it
jail.it


>

such decree shall be final,except being subject to review by 

the United States Supreme Court by certiorari.



UNITED STATES GRAIN STANDARDS ACT

The buying and. selling of grain by grade was a 

thoroughly established practice in the United States before 

the passage of this Act. It was a known ¡gact however,that no 

two terminals graded the same species of grain in the same 

manner. Boards of Trade, dommercial Exchanges and state in

spectors had all adopted their own standards;and among the 

evils that sprung out of irresponsible inspection under the 

widely divergent systems was the cheating of farmers by un

scrupulous warehousemen who used a multiplicity of grades 

with differing prices to obscure the essentially similar
(1) 

milling value of several varieties of the same grain; the 

decline in the selling price of our grain abroad due to our
(2)

unreliable standards,and the costly confusion in commercial 

circles caused by the difference in the unit of measurement.

To remedy the situation somewhat,Congress on Aug

ust 11, 1916 passed the United States ^rain Standards Act, 

(39 Stat. 482). The Act provides for Federal Standardization 

and some degree of supervision but not for direct inspection 

of grain by Government employees which was demanded by the
(3) 

farming interests and which is the system in Canada.

(1) Cong. Rec. Vol.53,No. 211,-ppl5318,15320,Aug.24,1916
(2) Cong. Rec Vol. 53,part 11,pp 10504,July 6,1916
(3) Cong Rec Vol. 53 NO 211,pp 15318



The Act provides that no grain shall be shipped,or 

delivered for shipment, in inter-state or foreign commerce for 

sale by grade,unless first inspected by a licensed inspector, 

and the grade by which it is sold be one of the grades fixed 

in the official grain standards of the United states,except 

that sales may be made by sample or under name not false or 

misleading,which does not include the terms of the grain stan

dards. The Act also provides that all inspectors shall hold 

a license revocable for inefficiency or misconduct,the Sec

retary of Agriculture to revoke the license upob such a show

ing. Alsoçin states which have a grain inspection department 

licenses shall be issued to the duly authorized state inspec

tors; and a licensed inspector shall not be interested finan

cially or otherwise.directly or indirectly in any grain 

elevator.warehouse or in the merchandising of grain,nor shall 

he be in the employment of any person corporation owning any 

grain elevator or warehouse.

From the findings of an inspector as to the grade 

of a shipment of grain,an appeal may be taken to the Secretary 

of Agriculture .provided such appeal shgcll rbe taken before the 

grain leaves the place where the inspection appealed from 

was made and before the identity of the grain has been lost; 



such findings of the Secretary of Agriculture made after 

giving the parties in interest an opportunity to be heard are 

to be accepted in court as prima facie evidence of the true 

grade of the grain.

The most glaring defect of the Act is the inadequacy 

of its provisions for supervision. The Secretary of Agricul

ture is to be sure given the power to suspend and revoke the 

licenses of inspectors,but as n'nemachinery is provided for 

over-seeing the work of these scattered officials,the result 

will not be as effective as should be desired it seems.

The federal standardization accomplished by the Act 

though confined in its actual operation to a narrow field, 

since grain even in inter-state commerce may still be sold by 

sample or by other grades not likely to be confused with the 

official federal standards,has had a wide persuasive effect 

and has been a beneficial influence in the trade.

The statute also avoids the trouble which the

Qanadian Parliament incurred some years ago when it enacted 

arbitrary grades. This legislation has left to the Secretary 

of ¿.griculture the power to make,alter and modify standards, 

thus allowing for seasonal fluctuations in the quality and
(1)

value of the crops.

(1) Cong Kec. Vol. 53, part 11.pp 10547,July 1916



PACKERS AND STOCKYARDS ACT

A distinct change in the treatment by the Federal 

Government of the problem raised by "big business" was intro

duced by the Packers and Stockyards Act which became law on 

Aiigust 15,1921. A proper appreciation of its industrial and 

administrative innovations can be had only by considering the 

economic situation to which it has reference. In many ways 

the most important single manufacturing industry in the United 

States was ( and still is) slaughtering and the preparation 

of meat products. The packers stand between the thousands of 

cattle raisers and retail meat dealers who together bulk 

large in the middle class of the nation.

An era of intense business expansion,parallelled 

by concentration of control had brought it about that five 

corporations,the "Big Five".dominated the meat packing in

dustry in the United States, ¿'heir power was absolute in 

their spherethey control at will the market in which they 

buy their supplies ,the market in which they sell their pro
fl) 

ducts,and hold the fortune of their competitors in their hands.

The problem of the Packers lies in their indispen

sability as middle men. Ranchmen and city butcher had to deal 

through the packer in a market no longer freely competitive. 

The cattleman had to either "take it or leave it" at the

(1) Better from the Fed Trade Comm.to the Pres 19-0 (24) 



prices fixed, "by the ’’Big Five”.Retaliatory combination was not 

practicable for cattle raisers are small and. of necessity 

widely scattered. The consumers position was equally hopeless. 

The retail meat dealer was not worried,his business being 

stabilized by monopolistic control,except for one element- 

the running of side line businesses by the packers. They main

tained retail meat stores. Out of the products of their plants 

they made soap,dye,glue and perfumes. Their small rivals were 

outclassed and at a disadvantage.
(1) 

The packers also owned and controlled stockyards.

They owned railroads leading to their markets and stretched
U) 

their power over the principal substitutes for meat.

Each element of the population which was adversely 

affected by this economic situation sought to have its own 

particular grievance redressed. As a resule the Backers Act 

wqs passed which followed three more general pieces of legis

lation designed to cope with the general trust problem. The
(3)

first was the Sherman Anti-Trust Act which prohibited agree

ments in restraint of trade. The packers were not severely 

affected by this Act as it was very difficult to prove an 

actual contract in restraint of trade. Also,the strength of

(1) Summary of Report of Bed.Trade Comm. (1920) 31.
(2) Ibid.
(3) £6 Stat. 209-1890



the packers did not lie in practices which could he called, 

'agreements",but in others which were not touched, by the law.

In 1914 Congress attempted, to remedy the deficiencies
(1) 

i*h the Sherman Act hy creating the federal ±rade Commission.

Section five of that Act declared, "unfair methods of competi

tion ’’unlawful. This was a considerable extension from"agree- 

ments in restraint of trade",hut it did not go far enough, -‘•'he 

packers did not compete unfairly among themselves;in fact they 

did not compete at.all,and it was this which placed the other 

factors in the industry at their mercy.
(2)

l'hen came the Clayton Act which made "restraint of 

trade" more precise hy specifically including price discrimin

ation ,tying leases,sales and contracts. The same objections 

to the Sherman Act apply here.

The Backers Act is the latest stage. The Bill was 

described as a most comprehensive measure extending farther 

than any previous law in the regulation of private business 

in time of peace,except possibly the Inter-state commerce 

Commission Act.

The administration of the Act is placed in the hands 

of the Secretary ^f Agriculture. The meat packing industry is 

classified into constituent elements,packers and stockyards 

(1) 38 Stat. 717



with:.different provisions for each. A packer is defined, as one 

who (a) buys stock for slaughter in inter-state commerce,or (bi)) 

manufactures meat for inter-state commerce. Activities other 

than (a) or (b) are not subject to the provisions of the Act 

unless they are in some way connected, with (a) or 5b). It is 

made unlawful for packers to engage in or use any unfair, 

unjustly discriminatory or deceptive practice or device in 

commerce;or do certain specified things if they have the 

"tendency" of restraining commerce;or buy or sell any article 

for the purpose or with the effect of manipulating or controll

ing prices in commerce.

The procedure for the enforcement of these provisions 

was drafted to make them effective. On his own motion or by 

complaint of an outside party,the Secretary summons the 

offending packer to a hearing,at which he has the right to 

be represented by counsel and cross examine witnesses. At the 

conclusion of the hearing,the Secretary issues the. order. 

Unless the packer appeals from it within thirty days he waives 

his right to do so. But within the thirty day period he may 

appeal to the circuit court of Appeals whose determinations 

are final. The court has a complete transcript of the record 



of the hearing before the Secretary. If the court thinks there 

is sufficient evidenceit orders the case to be re-opened before 

the Secretary. When the evidence is all in,the court may affirm 

modify or set aside the order below. If affirmed it operates 

as an injunction per se,or if modified,pro tanto. Any violation 

of this order after affirmation is punishable by fine imprison

ment or both.

'i'he procedure outlined is notable for the problems 

avoided, in the first place the packer is given a hearing 

before any order is issued, 'this gives him his "day in court". 

Secondly,the initiative of enforcing the order is not on the 

Secretary. xhe order is self enforcing like an injunction, 

unless the packer appeals. Thirdly,the technical business 

hearing us always before qualified experts in the office of 

the Secretary;the court has only to review the records.

Section 204(d) however.apparently requires it to weigh the 

evidence and set aside the order unless supported by a pre

ponderance of the evidence. Fourthly,w#en the order is affirmed 

it is a specific order to the packer to do or not to do a de 

definite thing. In the event of a criminal prosecution for a 

violation of the order,its legitimacy is not then thrashed 

out as an original question. The 'previous adjudication has 



made that res-adjudicata. The only question is:did the defen

dant violate the specific order.

The provisions relating to the stockyards are 

modelled after the ±nter-state Commerce Act.-The Secretary is 

given power to determine rates and regulations in accordance 

with a prescribed procedure. Violations of the Secretary’s 

orders are grouped into wilful and innocent. The latter are 

punishable by fine alone,recoverable by the Government in a 

civil action,the former by fine,imprisonment or both.

The Packers Act is made supplementary to the Inter

state Commerce Act,and the various anti-trust laws,but excepts 

out of the federal Trade - Commission all matters over which 

the Secretary is given jurisdiction.

The power given to the Secretary over the packers 

specifically may be described as negative. ne cannot compel, 

them to act ,but they having acted wrongly he can restrain 

any further violations. On the other hand his power over the 

stockyards is positive. He can fix rates,and order specific 

improvements made. The distinction is based upon the differ

ence of subject matter.

The first-part of the Act applying to packers deais 



with the competitive business of buying,manufacturing,and. 

selling and is clearly modelled upon the Federal Trade Comm

ission Act. The second part applying to stockyards deals with 

the furnishing of marketing facilities under circumstances 

in which the service tends to assume the characteristic of a 

monopoly(small stockyards are excluded by definition) and is 

modelled upon the Inter-state Commerce Act. In either case the 

model is departed from by substituting for a commission the 

head of an executive department of the Government, instead of 

directly penalizing as the Sherman Act does ,the practices 

which it aims to combat and suppress,it sets up an adminis

trative agency in the executive department to deal with cases 

as they arise,establishing upon complaint and after inquiry, 

&he illegality of a practice and prohibiting its continuance, 

^he penalties apply only to violations of specific cases.. This 

is supposed to combine better justice with greater effective

ness of public restraint.

The new Government control of business was ordinarily 

associated with administrative commissions . The departure 

from that procedure in this legislation in that respect is 

therefore novel. The commission form of control was supposed 

to express a quasi-judicial spirit in which the control was 



to be exercised. Even in regard to the Inter-state Commerce 

Commission only the future will determine whether the judicial 

spirit was maintained by it in the regulation of railroad 

rates.whether it could be maintained,since the unorganized 

shipping interests had no representation other than the comm

ission, The commission form of regulation as a consequence of 

its organization and procedure cannot help impressing on its 

members to some extent at leastthat they are not mere ins

truments of public policy. Howeverjthe head of our executive 

departments are political officers and instruments of public 

policy. As an executive officer one is supposed to promote 

definite views of public welfare and not merely to hold the 

balance between conflicting interests. Since Congress has now 

vested the supervision and regulation of a priv-te business 

in an executive officer of the Government,it must be presumed 

to have shifted the theory of control. The reasonableness of 

a business practice will depend more or less upon whether you 

judge it from the viewpoint of profit or service and different 

definitions result as the definition proceeds from a slightly 

biased or from an entirely impartial point of view. This 

shifting theory of control finds expression in a provision 

differing from an analogoudone of the federal Trade Commission



Y

Act. The latter Act makes the findings of fact of the Commission
(1)

conclusive in a suit to enforce the order oandhtheocohrt rules 

apply only upon questions of fact. The packers Act makes the 

findings of the Secretary of Agriculture merely prima facie
(2)

evidence in the enforcement proceedings permitting the court 

to review on the facts as well as the law.

Considering to what extent facts enter into the 

correct judgment of business practices,the change was certainly 

desirable. It might indeed be urged that even the presumptive 

truth of adverse findings unduly prejudice the business,but 

the answer is that the Department finding is not ex parte but 

after a hearing and that even without a statutory presumption 

the courts • re inclined to treat administrative findings of 

fact very much as they do the verdict of a jury.

The resulting difference between the Packers Act 

and the federal Trade Commission Act may perhaps be justified 

by the difference in the form of the governmental agency that 

has been pointed out. The entire system of administrative 

commissions was in the beginning attacked on constitutional 

grounds as violating the principle of separation of powers. 

The courts did not sustain the contention but it has never 

been denied that in the administrative commission,executive 

and judicial functions are commingled and the danger or incon

venience of this incompatibility needed to be guarded against.

(1) 38 Stat. 717,sec. 5.
(2) 28 i’ed (2d) 63



v/hat will be the result of the whole problem it is now too 

early to^predict,but the least that the law can do is to 

provide the fullest opportunity for court review, The fact 

that the findings of the Secretary of Agriculture are not 

conclusive must be pronounced a patent improvement over its 

model the federal Trade Commission Act '

Conclusiveness of findings was always intended as 

a provision for facilitating the accomplishments of the law, 

but often times the reverse was found to be true. The executive 

department of the Government would undertake an impossible 

task if it attempted to be prosecutor and judge at the same 

time,where it starts of its own motion on an inquiry into 

alleged business malpractices,and in the nature of things co 

could not escape the suspicion that the spirit of the inves

tigation will not be absolutely impartial, -^ut public con

fidence in administrative fairness is the indispensable 

prerequisite for the success of the new regime of Government 

control of business.

The above observation was suggested to a i’ed Dist
il) 

rict court in a late case involving the Packers Act. The 

court said: "The fact that the Secretary of Agriculture 

occupies a dual capacity as prosecutor and judge is a cri

ticism too unsubstantial to justify discussion. xhis follows 

from the premise that a regulatory commission must investigate 

(1) Farmers livestock Uomm. V. U.S. 5a Fed (2d) 375 
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and ascertain the facts necessary to the proper performance 

of its regulatory or administrative duty. Private parties 

may make complaint,but if such parties are not sufficiently 

interested to complain or refrain frok so doing,because to 

do so would be against their own interest,the protection of 

the public demands that the commission be so empowered and 

equipped as to be able to assure that the real facts will be 

produced. Such function is no bar to fair judicial ruling upon 

the facts ;rather such powers and equipment tend to procure 

the more efficient,just,and impartial discharge of the reg

ulatory powers of the office.” £his reasoning of the court 

is perhaps some distance away from the .fundamental problem 

involved,but due to the fact that there is still court re

view of both f ct and law ,it represents the prevalent judi

cial view.



CONCLUSION

In this brief and. cursory review of the statutes 

committed, to the Department of Agriculture for administration 

no attempt has been made to delve into the intracies of all 

the Acts. Only the most importane have been discussed and 

where there exist similar laws only one has been outlined

Prom what has been outlined it is readily apparent 

that no department of Government in the world administers a 

more diverse set of laws v/hich may influence the individual 

in every day life than the Department of Agriculture.

Every feature of administrative law can be studied 

from this Department and as slated in the discussion,it is 

the only Department O the executive to which has been com

mitted the regulation of a private business,to wit the pack

ing industry. Such an innovation will surely lead to start

ling results in the future development of administrative 

powers in the United States.


