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PREFACE

The treatment of the subject matter of this 

paper is confined to the Federal constitutional 

question which is involved. Similar guarantees 

of freedom of speech and of the press, which have 

been Incorporated into the Constitutions of the 
various States, have not been considered.

Congressional legislation upon this subject 

Is considered in order to determine the extent 

to which Congress may enact, and has enacted, 

legislation in this vital and lively field of 
Constitutional Law. Likewise, various statutes 

which have been enacted by state legislatures are 

discussed from the viewpoint of their constitu

tionality under the Constitution of the United 

States.
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INTRODUCTION

In order to determine whether the new judicial 
and legislative interpretation of “freedom of speech”, 

and “freedom of the press", is sound constitutional 

development, the reference to this right in the Con

stitution of the United States, or in the Amendments 

to the Constitution, must be considered.
The Constitution of the United States does not

contain any provision on the subject of freedom of 

speech or of the press. The First Amendment to the
Constitution does contain the declaration upon which 

this paper is based. Article I of the First Amend

ment provides:
"Congress shall make no law 

respecting an establishment of 
religion, or prohibiting the free 
exercise thereof; or abridging 
the freedom of speech, or of the 
press; or the right of the people 
peaceably to assemble, and to 
petition the Government for a re
dress of grievances."

The First Amendment is a part of the Bill of Rights 

which became a part of the Constitution during the first 

session of our newly-created Congress. The Bill of 

Rights is a limitation upon our Federal Government, and 

does not apply to the individual states.
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Since the Federal Government la limited solely 

to the power which the people gave to it when the 

Union was formed, it has "been argued that the Bill 

of Rights was unnecessary. Strictly speaking this 

is correct, but these first ten amendments were
•V

placed in the Constitution as an additional safeguard 

for the people against any usurpation by the Federal 

Government of power not granted to it in the original 

Constitution.
The "Plan of a Federal Constitution", which was 

submitted in the constitutional convention by Mr.
> Charles Pinckney of South Carolina, contained a clause

prohibiting .Congress from passing any law "touching 

or abridging the liberty of the press". (V Elliot’s 

Debates on the Federal Constitution 131). It is need

less to mention the fact that this clause was not in 

the Constitution as finally adopted. Many members of 

the constitutional convention were opposed to the
* enumeration of a bill of rights in the Constitution.

They were afraid lest an enumeration would, through dis

torted construction, produce the opposite result. (See, 

The Federalist, No. 84, Lodge ed., 537).

The First Amendment prohibits Congress from abridg
ing the freedom of speech or the freedom of the press.

4.



Does this clause prevent all legislation by Congress 

upon this subject? If not, does it mean that Congress 

may legislate up to a certain point, beyond which all 

legislation is prohibited?

In order to arrive at the answer to these questions, 

the views of the men who drafted the Constitution, and 

who composed the motivating force for the establishment 

of our Union, must be considered.

The first great discussion of these principles oc

curred when the Sedition Act was passed. This legisla

tion was enacted in 1798, only nine years subsequent to 

the birth of the Constitution. It is advisable, therefore 

to discuss the power, or lack of power, of Congress over 

freedom of speech and of the press, In the light of the 

constitutional objections urged against the passage of 

the Sedition Act. These objections, although directed 

against the Sedition Act, are basic and fundamental. 

They apply, as well, to any Congressional legislation 

upon this subject. For these reasons, the writer will 

begin his Inquiry by a consideration of the Sedition Act.



THE SEDITION ACT

Text of the Sedition Act.(l Stat. 596,approved July 14,1798.)

Section I:
"if any persons shall unlawfully combine 

or conspire together, with intent to oppose 
any measure or measures of the Government of 
the United States which are or shall be 
directed by proper authority or to impede 
the operation of any law of the United States, 
or to Intimidate or prevent any person hold
ing a place or office in or under the Govern
ment of the United States, from undertaking, 
performing or executing, his trust or duty, 
and if any person or persons, with intent as 
aforesaid, shall counsel, advise, or attempt 
to procure any insurrection, riot, unlawful 
assembly or combination, whether such con
spiracy, threatening, counsel, advice, or 
attempt, shall have the proposed effect or 
not, he or they shall be deemed guilty of a 
high misdemeanor, and on conviction, before 
any court of the United States, having 
jurisdiction thereof, shall be punished by a 
fine not exceeding five thousand dollars, 
and by Imprisonment during a term not less 
than six months, nor exceeding five years, 
and further, at the discretion of the court 
may be holden to find sureties for his good 
behavior in such sum, and for such fine, as 
the said court may direct."

Section II:
"And be it further enacted, that if any 

person shall write, print, utter or publish, 
or shall cause or procure to be written, 
printed, uttered or published, or shall 
knowingly and wittingly assist or aid in 
writing, printing, uttering, or publishing, 
any false, scandalous and malicious writing, 
or writings against the Government of the 
United States, or either House of Congress 
of the United States, or the President of 
the united States, with Intent to defame 
the said Congress, or the said President, 
or to bring them or either of them, into
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contempt or disrepute; or to excite against 
them, or either of them, the hatred of the 
good people of the United States, or to 
stir up sedition within the United States; 
or to excite any unlawful combinations 
therein, for opposing or resisting any law 
of the United States, or any Act of the 
President of the United States, done in 
pursuance of any such law, or of the powers 
in him vested by the Constitution of the 
United States, or to resist, oppose, or 
defeat any such law or act, or to aid, 
encourage or abet, any hostile designs of 
any foreign nation against the United States, 
their people or the Government, then such 
persons, being thereof convicted, before any 
Court of the United States, having Juris
diction thereof, shall be punished by a 
fine not exceeding two thousand dollars 
any by imprisonment not exceeding two 

-+ years.1’

Section III:
’’And be it further enacted, that if 

any person shall be prosecuted, under this 
Act, for the writing or publishing any 
libel aforesaid, it shall be lawful for 
the defendant, upon trial or the cause, to 
give in evidence, in his defence, the truth 
of the matter charged as a libel. And the 
Jury, who shall try the cause, shall have 
a right to determine the law and fact, under 
the direction or the court, as in other cases.” 

4-
Section IV:

"And be it further enacted that this 
act shall continue and be in force until the 
third day of March, one thousand eight hundred 
and one, and no longer: Provided, that the 
expiration of the act shall not prevent or 
defeat a prosecution and punishment of any 
offence against the law, during the time it 
shall be in force.”



No opposition was expressed to Section I. (Report of

Committee, Annals, 5th Cong. Ill, 3987; VI Writings of 
James Madison 393, Hunt ed.) Strenuous objection was 

made to the other sections. The following quotation 
from the “Address of the Virginia Assembly to the People“ 

is indicative of the expressions of indignation which 

were hurled against the Sedition Law:
“Measures have already been adopted 

which may lead to these consequences 
(establishment of a monarchy). They consist 
—In destroying by the Sedition Act, the 
responsibility of public servants and public 
measures to the people, thus retrograding 
towards the exploded doctrine that the 
administrators of the Government are the 
masters and not the servants or the people, 
and exposing America, which acquired the 
honor of taking the lead among nations 
towards perfecting political principles, to 
the disgrace of returning first to the 
ancient ignorance and barbarism....“ 
(VI Writings of James Madison, Hunt ed., 
338-339; see also, Norton, The Constitution 

of the united States Its Sources 
and Its Application, 200.)

Three main arguments were advanced by those who 

opposed the Sedition Law. They contended that the act 

was unconstitutional on the following grounds:

1. That the common law did not form a part of

the law of the United States, and an act declaratory of 

the common law was not, therefore, necessarily constitu- 

tlonal
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2. That no authority over the press was delegated 

to the Federal Government.
3. That any power over the press was positively 

denied to the Government by the First Amendment to the 

Constitution.
We shall consider the first objection. Congress, 

tlrough its Committee on Petitions, was convinced that 

the common law formed a part of the body of our Federal 

law, and, since this was so, the Sedition Act only 

declared what was the existing common law on the subject. 

This was true when predicated upon the fact that the 

common law punished malicious, false, and scandalous 

writings or libels against the Government• They argued

this Act restricted the common law instead of enlarging 

it, because the amount of punishment was limited by the 
Act, whereas, under the common law the punishment to be 

given rested within the discretion of the court. The 

Committee on Petitions, to support the argument just 

given, predicated it upon the premise that the common 

law was still in force arter the adoption or the 

Constitution because the Constitution had not abrogated 
it. (See, Annals, 5th Cong.,Ill, 2909; Mf. Harper’s 

speech, idem, page 141.)
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Mr. Madison, as chairman of the Virginia Legislature, 

argued, that the common law did not become a part of the 

law or the United States. The common law existed as 

a part or the colonial law, but was dirrerent in each 

colony. The common law, as such, was not present in 

each colony. The first union or the Colonies was in 

the Confederation, but the Articles of Confederation

4

4

contained nothing to show that, with respect to the 

objects of the common law, the colonies were to form 

one community. The next step was the formation and 

adoption oi the Constitution, which neither expressly 

or impliedly adopted the common law. From these premises 

Mr. Madison concluded that the common law does not form 
a part or the Federal law. (See, VI Writings of Madison,

Hunt ed., 373-376.)

This conclusion oi Mr. Madison*s, in refutation to 

the Federalist argument that the Sedition Act was only a 

restrictive declaration or the Federal common law and 

hence valid, has been upheld by the courts. There is no 

Federal common law. In United States v. Worrall, 2 Dall,
384, Mr. Justice Chase, in delivering his opinion, stated: 

’’The United States, as a federal govern
ment, have no common law; and consequently, no 
indictment can be maintained in their courts, 
for offences merely at common law. If, indeed,



the United States can be supposed, for 
a moment to have a common law, it must, 
I presume, be that of England; and yet 
It is impossible to trace when, or how, 
the system was adopted or introduced. 
The United States did not bring it with 
them from England; the Constitution does 
not create it; and no act of Congress has 
passed it. Besides, what is the common 
law to which we are referred? Is it 
ths common law entire, as it exists in 
some of the States; and of the various 
modifications, which are we to select, 
the system of Georgia, or New Hampshire, 
of Pennsylvania or Connecticut?“ (See 
also, Wheaton v. Peters, 8 Pet. 591, 658; 
United States v. Hudson and Goodwin, 
7 Cranch 32.) ,
The United States Government cannot indict a person for 

violation of a Federal Statute. Of course, powers granted 

to the Federal Government by the Constitution, and expressed 
in technical terms, are to be construed with reference to the 

common law meaning of these terms at the time of the adoption 
of the constitution. Ex parte Grossman, 267 U.S. 87; South 

Carolina v. U.S., 199 U.S. 437; United States v. Wong Kim Ark, 

169 U.S. 649. In Smith v. Alabama, 124 U.S. 478, Mr. Justice 

Matthews, in delivering the opinion of the court said:

“There is no common law of the United 
States in the sense of a national customary 
law, distinct from the common law of England 
as adopted by the several States each for 
itself, applied as its local law, and subject 
to such alteration as may be provided by its 
own statutes.

"There is, however, one clear exception 
to the statement that there is no national 
common law. The interpretation of the 
constitution of the United States is necessarily 
influenced by the fact that its provisions are 
framed in the language of the English ccmnon 
law, and are to be read in the light of its 
history."
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We come now to the second objection urged against the 

constitutionality of the Sedition Act, namely, that no 

authority over the press was delegated to the Federal 

Government. It is evident that no express power over 

the press was granted by the Constitution to the Federal 
Government. Hamilton declared “no power was given by 

which restrictions upon the press could be imposed." 

(Federalist 84, Lodge ed., 537)»
The Federalists, however, did not rely upon an ex

press authority, but contended the Sedition Act was 

constitutional, as coming within the implied powers 

granted by the Constitution.

The Federalists argued that every government has 

the inherent power of self-preservation, and the Sedition 

Act was a means to that end. In United States v. Cooper, 
Fed. cas. No. 14, 865, Wharton, State Trials 670, Mr. 

Justice Chase expressed this idea in the following manner: 
“All governments which I have read or

heard of punish libels against themselves.
If a man attempts to destroy the confidence 
of the people in their officers, their 
supreme magistrates, and their legislatures, 
he effectually saps the foundations of the 
government."

The Committee on Petitions, on this point, said:

“The Alien and Sedition Act forms a 
part in the precautionary and protective 
measuresj adopted for our security, "Annals, 
5th Cong. Ill, 2990.

This power of self-preservation was linked with nec
essary and proper clause of the Constitution (Art. 1, | 8) 
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by the Federalists, who argued that statutes securing self- 

preservation are surely necessary and proper for the carrying 
into effect the express powers. In Northampton Insurgents’ 

Case, Wharton, State Trials 479» Judge Iredell, in upholding 

the Federalist doctrine stated that no definite rule can be
’’f- laid down as to what is necessary and proper, but that it 

depends upon the facts and setting of the particular case. 

’’What is necessary and proper in time of confusion and 

general disorder, would not, perhaps, be necessary and proper 
in a time of tranquility and order. ” He further stated

4

that tl|ls clause was not limited solely to the express powers. 

■J- Mr. Madison objected to this reasoning and argued that

the necessary and proper clause of the Constitution only 

applied with reference to the expressly ènumerated powers, 
and, therefore, was not a grant of additional power. (VI 

Writings of James Madison, Hunt ed., 383.)

To sum up the arguments whether the Federal Government 
was granted any authority over the press, we see that the 

Federalists held the affirmative, based upon the inherent 

right of self-preservation in our Government and the necessary 

and proper clause of the Constitution. Mr. Madison based 

his argument to the contrary on the premise that the necessary 
and proper clause was not a grant of additional power, but 

was limited in its application to the powers expressly granted.

The Supreme Court has firmly established the fact that 

our Government does have the inherent power of self-preservation.



In Nishimura Eki.u v. United States, 142 U.S. 651, 659, 

the Court said:
“It is an accepted maxim of inter

national law that every sovereign nation 
has the power, as inherent in sovereignty, 
and essential to self-preservation to 
forbid the entrance of foreigners within 
its dominions.... In the United States 
this power is vested in the National 
Government.... “
In Fong Yue Ting v. United States, 149 U.S. 698, 711, 

the Court recognized the right to exclude aliens as being, 

“an inherent and inalienable right of every sovereign and 

independent nation essential to its safety, its independence 
and its welfare.” Mr. Justice Brewer, in his dissenting 
opinion in the case, stated: “This doctrine of powers 

Inherent in sovereignty is one both indefinite and danger

ous.“ His objection lies in the question as to what 

limits such power can be exercised, and by whom a check 

is to be instituted. See, also, the opinion of the Court, 
written by Mr. Justice Brewer, in Kansas v. Colorado, 206 

U.S. 46, 89. The conclusion of the Supreme Court with 

reference to the limitation of this doctrine is stated 

by Mr. Justice Gray in Fong Yue Ting v. United States, 
supra. “The question in each case is whether the manner in 

which Congress has exercised this right is consistent with 
the Constitution.”

The broad views of Justice Iredall, supra, page, 11 

in stating the Federalist theory of the meaning of the 



necessary and proper clause of the Constitution, were sub

stantially affirmed by Chief Justice Marshall in McCulloch 

v. Maryland, 4 Wheat, 316, 420. He saids

’’Its terms (necessary and proper
clause) purport to enlarge, not to diminish 
the powers vested in the government. It 
purports to be an additional power, not a 
restriction on those already granted.”

The views of Mr. Madison, supra, page 11, to the 

effect that this clause does not grant new powers, are in
correct, in view of this decision by Chief Justice Marshall. 

Also, Mr. Madison's contention that only such legislation 

is valid which carries out an express power, has been 
rejected by the Supreme Court. In Julllard v. Greenman, 

110 U.S. 421, 28 L. Ed. 204, 214, the court said:

"If upon a just and fair interpretation
of the whole Constitution, a particular power 
or authority appears to be vested in Congress, 
it is constitutional, without reference to 
any particularly enumerated power."

In conclusion to this second objection, we see that 

Congress has the right to protect the Government from 

destruction or pending peril, an Inherent right of self

preservation in every government; that Congress, by the 

necessary and proper clause of the Constitution, is not 

limited to such measures which carry out the express 

powers, but that this clause is an additional power; 

that the constitutionality of an act of Congress may be 

determined from a just and fair interpretation of the 

Constitution in its entirety. From these principles 



it follows that Congress has the constitutional power to 

legislate upon the freedom of the press and freedom of 

speech unless such right has been expressly denied them 

by the Constitution or the Amendments thereto. This 

power has not been denied them by the Constitution be

cause the Constitution contains no reference to freedom 

of speech or of the press. (Supra, page 10)•

We come now, to the third objection io the consti

tutionality of the Sedition Act, namely, that any power 

over the press or speech was positively denied the Govern

ment by the First Amendment to the Constitution.
The First Amendment provides, “Congress shall make 

no law respecting an establishment of religion, or pro

hibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press." The point of con
troversy centered upon the meaning of the terms "abridge", 

"freedom of speech", "freedom of the press". The 

argument of the Federalists, as expounded by the Committee 

on Petitions (Annals, 5th Cong* III, 2990), was to the 

effect that this Ameandment does not forbid all or any 
legislation on the subject, as does the'clause respecting 

religion, because if such total restriction was intended, 

the framers of the Amendment would have used terms of 

general denial similar to those used in denying Congress 

the right to legislate with respect to religipn. Hence, 

the Federalists contended, Congress may legislate upon 

freedom of speech and of the press provided they do not



abridge it.
Mr. Madison argued that no distinction could be

drawn between the powers of Congress over religion and 

over freedom of speech and of the press. He claimed 

they all stood together, and, hence, to allow Congress 

power over the latter, woul<l,by the same token, necessitate 
the allowance of power over religion. He believed the 

Federalists were attempting to usurp power through this 

First Amendment, which they were unable to grasp from 

the Constitution itself (VI Writings of James Madison, 

Hunt ed., 400, 401).

It is well established that the Federal Government

received no additional power from the First Amendment,

or any of the other Amendments in the Bill of Rights.
In Baum v. Mayor and City Council of Baltimore (7 Pet.

243), Chief Justice Marshall stated:

'‘But it is universally understood, 
it is a part of the history of the day, 
that the great revolution which estab- 
’lished the Constitution of the United 
States, was not effected without immense 
opposition. Serious fears were extensively 
entertained that those powers which the 
patriot statesmen, who then watched over 
the Interests of our country, deemed essen
tial to union, and to the attainment of 
those invaluable objects for which union 
was sought, might be exercised in a manner 
dangerous to liberty. In almost every 
convention by which the Constitution was 
adopted, amendments to guard against the 
abuse of power were recommended. These 
amendments demanded security against the 
apprehended encroachment of the general 
government; not against those of the local 
governments.“
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The Federalists, however, did not claim that the power 

to enact the Sedition Law was derived from the First Amend

ment, but that the First Amendment did not prohibit this 

legislation, since the amendment simply denied to Congress 
the right to "abridge" the freedom of speech or of the 

press.

In conclusion, to the third objection to the constitu

tionality of the Sedition Act, it is clear that the argument 

of the Federalists was correct, namely, that the First 

Amendment does not prohibit all legislation with respect 

to free speech and free press. (Unlimited right to speak
i/ 

and write was never intended. See, the case of Toledo

Newspaper Co. v. United States (247 U.S. 402) in which the 
Court, at page 419, said;

"However, complete is the right of
the press to state public things and dis
cuss them, that right, as every other 
right enjoyed in human society, is subject 
to the restraints which separate right from 
wrong-doing."

The expression of the same idea, that freedom ceases 
where license begins, la found in the cases decided under 

the Espionage Act of the World War. (Infra, page 37 ). See 

also, Hall, Free Speech in War Time (1921), 21 Col. L. Rev. 
526; Cooley, Constitutional Limitations, 7th ed., 605).

We have seen that section 3 of the Sedition Act 
(supra, page 5 ) provides that the defendant had the right 

to establish the truth of his utterances, which would be a 

justification of his utterances. This safeguard, if 



17

strictly carried out, would have allowed a greater freedom 

of discussion than was permissible under the common law of 

England.
Now did the Federal courts apply this provision in 

prosecutions arising under the act? We must turn to the
Y cases which were so tried. (Mr. Frank M. Anderson, in an 

historical paper on the Allen and Sedition Laws, “The 

Enforcement of the Alien and Sedition Laws" 1912, Annual 

Reports of the American Historical Association 120, states 

that statistics on the exact number of cases arising under 

the Sedition Law are very meagre. He estimates from his
* research, that about tYenty-four or twenty-five persons

were arrested, while at least fifteen were indicted. Only 

ten or eleven cases came to trial, and ten defendants were 

convicted. It is uncertain whether or not the eleventh 

was convicted.)
In the Cooper case (Wharton, State Trials 659» 676) 

Judge Chase charged the jury, in part, as follows:

Y “The traverser in his defense must 
prove every charge he has made to be true, 
he must prove it to the marrow. If he 
asserts three things and proves but two, 
he fails in his defense, for he must prove 
the whole of his assertions to be true.”

In the Haswell case (Wharton, State Trials 684, 686) 

Judge Patterson, on the question of truth as a defense, 

charged the jury:



“....though the statute had benignly altered 
the common law, in so far as to permit the truth 
to be given in evidence, yet unless the justifica
tion came up to the- charge, it was no defense."

These two quotations Indicate that the security of this 

protection given to defendants was greatly impaired since 

the counts required them to prove the truth of their utter
ances in minute detail, or as Judge Chase expressed it, "to 

the marrow".

Judge Chase further undermined this safeguard by re

quiring a defendant to prove the truthfulness of his state

ments by the testimony of a single witness, instead of 

allowing it to be proven by combined testimony. In the 

Callendar case (Wharton, State Trials 688, 707) he stated:
"That the argument suggested convinced his 

mind that it would be improper to admit the 
testimony now offered to the court; that to 
admit evidence to an argumentative establish
ment of the truth of a minute part of the 
charge by one witness, and another part by 
another witness, would be Irregular and sub
versive of every principle of law."

In this connection the courts did not distinguish be
tween fact and opinion, but required proof of the truth of the 

latter, as well as of the former. In the Callendar case
(supra, page 18) the courts at page 693, said:

"Will you call a man a murderer and a 
thief, and excuse yourself by saying it is 
but mere opinion, or that you have heard so? 
Any falsehood, however, palpable and wicked, 
may be justified by this species of argument. 
The question here is with what intent the 
traverser published these charges. Are 
they false, scandalous and malicious, and 
published with intent to defame?"



From these quotations we gather the fact that the 

courts placed a very strict interpretation upon the de

fendants' right to prove the truthfulness. Not only 

were they required to prove the truth of the statements 

in their entirety, but were required, in one case, at 

least, to prove them by one witness; furthermore, no 

distinction was made between fact and opinion. Hence, 
the protection which Congress gave to the accused was 

practically nullified. As Mr. F.M. Anderson, in his 
article on the Sedition Act (supra, page 17 ) at page 

126 states:

"The value of the provision, permitting 
the truth of the alleged libel to be offered 
as a valid defense, depended, of course, upon 
the construction put upon it by the courts. 
By refusing to distinguish between fact and 
opinion, and by requiring that every item in 
every allegation should be fully proved, 
the courts would deprive the provision of all 
value as a protection for the accused. This 
is exactly what was done.”

The Sedition Act sections one and two (supra, 

page 4 ) provided that the defendant must have committed

the unlawful acts with the intent to do harm. This was 

another safeguard with which the statute cloaked the 

defendant. We have seen that the courts lessened the 

security of the accused in respect to proof of the truth

fulness of the utterances. How did the courts act upon 

the question of intent? Judge Chase in the Cooper case 

(supra, page 17), at page 671 said:
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“The intent of course, is as much a 
fact as the publication of the statements, 
and must be proved in the same manner as 
other facts, and must be proved as stated 
in the law of Congress, the mere publication 
is no offense."

No fault can be found with this part of his instruction

to the jury. However, despite this statement of the abstract

principle, he applied it to the Cooper case in the following 

manner (at page 671):

"This conduct showed that he (Cooper) 
intended to dare and defy the Government, 
and to provoke them, and his subsequent 
conduct satisfies my mind that such was 
his disposition. For he justifies the 
publication in all its parts, and declares 
it to be formed in truth. It is proved 
to be his publication. ....It is your 
business to consider the intent as coupled 
with that, and view the whole together."

At page 675 of the reports, Judge Chase further stated:

"Take this publication in all its 
parts, and it is the boldest attempt I 
have known to poison the minds of the 
people."

It is evident, from these quotations, that, at least

in the trials presided over by Judge Chase, the courts

assumed the province of the jury in determining the fact of 

intent.

The four most familiar cases decided under the Sedition
Act were the cases of Callendftr (F®d. Cas., No. 8, 646);

Cooper (idem, No. 14, 704); Haswell (idem, No. 14, 865);



Lyon (idem, No. 15» 834). All were indicted, and con

victed on account of publishing matter which censured 

the measures and policies of the administration of 

President John Adams, and his personal actions in con

nection thereto.
The publications and utterances of these men were 

on matters of fact which were generally true, and the 

opinions expressed were allowable from the facts. 

Their only purpose and intent was to arouse the people 
against President Adams and his administration in order 

to have Thomas Jefferson elected President in the following 

election. Nothing was said which could be even remotely 

construed as urging the use of force, arms or rebellion.

All four of these men, members and leaders of the Republican 

Party, were convicted, fined and Imprisoned.
As we have seen by the quotations given above, the 

tenor of which applied generally to all cases under the 

Sedition Act, the courts made it most difficult for the 
defendants to clear themselves of the charges. HenceJ we 

can safely say that in some, if not in many, of these cases, 

people were convicted for publishing and uttering their 

political opinions, the object of which was to defeat 

Adams in the next election.

Did the courts declare that the Sedition Act was 

constitutional? The Supreme Court never passed upon 
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the constitutionality of the act* On this point 
Chief Justice Holmes in his book, "The Supreme Court of 

the United States”, at page 163 states:

"The Sedition Law of 1798, which
aroused such violent antagonism, expired
by its own limitation in 1801, and did
not come before the Supreme Court.”

Most of the cases were presided over by Justices 

Chase, Patterson and Washington of the Supreme Court, 

when sitting on the circuit, and by Judges Griffin, 

Hitchcock and Peters of the United States District 

Courts. These jurists held the Sedition Act constitu

tional, not by an affirmative holding, but rather in a 

negative fashion. They would not entertain arguments

upon its constitutionality, but invited the taking of 

the question to the Supreme Court, which as we have seen, 

was not done.

Mr. Frank M. Anderson in his paper on this subject

( supra, page 17 ), at page 126, states:

“Upon the question of the constitution- 
ality of the Sedition Law all the presiding 
justices, except possibly Justice Washington, 
had pronounced in advance of the trials in 
charges to grand juries. Although they did 
not altogether refuse to permit discussion of 
that point, the reports of the trials make it 
abundantly clear that their minds were made up, 
and that practically no consideration was given 
to the arguments against the constitutionality 
of the law.”

The people were incensed not only by the Sedition Act

x itself, but also by the methods of prosecution. They
charged that the act was simply a political weapon of the

Federalists, and enforced by Federalist judges in an 
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arbitrary manner, even going as far as packing the 

juries.
On this point, Mr. Anderson in his article (supra, 

page 17 ) at page 125 states:
"v , "Were the juries packed? It is

evident from the tone of the replies made 
to the judges’ charges by the grand juries, 
which found the indictments, that they were 
composed preponderantly, if not exclusively, 
of Federalists. (A typical reply is that 
of the grand jury which indicted Matthew 
Lyon, Rutland Herald, Oct. 15, 1798.)

•'As to the trial juries little defin
ite information can be obtained, except as 
to the Callendar jury. In that instance 
the jury was certainly drawn in a manner 
which went far toward justifying the charge 
of packing. (Chase Impeachment Trial, 
Annals of Congress” 8 Cong., 2 sess. pp. 195, 
201, 210). In the cases of Matthew Lyon, 
Anthony Haswell and possibly of Dr. Cooper, 
the juries could scarcely be called impartial,

, though the evidence is not sufficient to
sustain the charge that they were deliberate
ly packed.”

To sum up the Constitutionality of the Sedition Act, 

we see that Federal judges Indirectly held the act const!- 

tutional,and that no case was presented to the Supreme 

Court for its determination. It is submitted that 

some, if not many, of the cases would have been reversed 

by the Supreme Court on the ground that the trials were 

conducted in an arbitrary manner, contrary to the due 

process clause of the Fifth Amendment to the Constitution, 
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The constitutionality of the Sedition Act, in the light 
of present day tests, will he commented upon later (infra, 

page 70 ).
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BLACKSTONE’S DEFINITION OF FREEDOM OF SPEECH AND OF THE PRESS

Let us now consider what the term “freedom of speech“,

as found in the First Amendment, meant at that time. The 

meaning of any legal term, used in the Constitution or the 

Bill of Rights, may be ascertained by Inquiring into its 
T'

meaning in the English law. The colonies, prior to the

formation of the Union, had adopted the English common law;

hence, legal terms as used in the Colonies possessed the

same meaning as at English common law, unless the Colonies 

changed the meaning. In either event we must look to the 

English common law meaning, and then determine whether

-< this meaning was changed in the Colonies.

The common law definition of this term which is gen
erally recognized is that given by Blackstone. (4, Black

stone, Commentaries 151; Chase, Blackstone 917, 918). He 

said:
“The liberty of the press consists in 

laying no previous restraint upon publica
tions , and not in freedom from censure for 
criminal matter when published.

>-
“Every freeman has an undoubted right 

to lay what sentiments he pleases before the 
public; to forbid this is to destroy the 
freedom of the press; but if he published 
what is unlawful, mischievous, or illegal, 
he must take the consequences of his own 
temerity.

*
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"To punish any dangerous or offensive 
writings, which, when published, shall, 
upon fair and impartial trial, be adjudged 
of a pernicious tendency, is necessary for 
the preservation of the peace and good 
government and religion, the only foundation 
of civil liberty. Thus, the will of the 
individual is still left free; the abuse 
only of that free will is the object of 
legal punishment: neither is any restraint 
hereby laid upon freedom of thought or 
inquiry; liberty of private sentiment is 
still left; the disseminating or making 
public of bad sentiments destructive of 
society Is the crime which society corrects.”

From this definition by Blackstone it is apparent

that the most important element in freedom of the press 
is ’’laying no previous restraint upon publications." 

Was this definition by Blackstone accepted by the 

Colonies, and further, was this meaning to be applied 

in the First Amendment?
Mr. Otis (Annals, 5th Cong. II, 2102) argued that

this definition was accepted by the Colonies, by showing 

that several of the States had expressly preserved the 

liberty of speech and of the press, and yet had punished 

defamatory and seditious libels.

This definition was adopted by some of the courts, 

and surely must have been known by the legislators of the 

various States in adopting the First Amendment, especially 

in those states in which the courts had adopted this 

definition. Chief Justice Hutchinson of Massachusetts 
in his charge to the Grand Jury, August Term 1767 (Quincy,

* Massachusetts Reports, 1761-1772) at page 244 of the report 

said:
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"The liberty of the press is doubtless 
a very great blessing; but this liberty 
means no more than a freedom of every^ 
thing to pass from the press without a 
license. That is, you shall not be 
obliged to obtain a license from any 
authority before the emission of things from 
the press. Unlicensed printing was never 

-r thought to mean a liberty of reviling and
calumniating all ranks and degrees of men 
with impunity. To carry this absurd 
notion of the liberty of the press to 
the length some would have it—to print 
everything that is libellous and slanderous— 
is truly astonishing and of a most dangerous 
tendency."
Chief Justice McKean of Pennsylvania in 1788 (1 Dall

)
318, 326) in Respublica v. Oswald stated:

-4 "The true liberty of the press is
amply secured by permitting every man 
to publish his opinion; but it is due to 
the peace and dignity of society, to 
inquire into the motives of such publica
tions, and to distinguish between those 
which are meant for use and reformation, 
and with an eye solely to the public good, 
and those which are intended merely to 
delude and defame. To the latter de
scription, it is impossible that any good 
government should afford protection and 
impunity."

The Attorney General in 1794 and in 1797 expressed

opinions in conformity with this meaning. (1 Opinions 

of Attny. Gen. 52, 71).
Madison claimed that Blackstone’s definition was

not accepted by the Colonies and the States. He said
(VI Writings of James Madison, Hunt ed. 386):
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"In every state, probably, in the
Union, the press has exercised a freedom 
in canvassing the merits of measures and 
public men of every description which has 
not been confined to the strict limits 
of the common law. On this footing the
freedom of the press has stood; on this 
footing it yet stands.“

He further argued that the very nature of our 

republican form of government was directly opposed to 

the adaptation of this definition by Blackstone. In

support of this point he said (VI Writings of Madison,

Hunt ed. 387, 388):

"The nature of governments, elective 
and limited, and responsible in all their 
branches may well be supposed to require 
a greater freedom of animadversion than 
might be tolerated by the genius of such a 
government as that of Great Britain......
Is it not natural and necessary, under such 
circumstances that a different degree of 
freedom in the use of the press should be 
contemplated?"

The same thought was expressed in Congress during ,

the discussion on the Sedition Act. Mr. Nichols expressed

the conviction in the following manner (Annals, 5th Cong.

Ill, 3008):
“it does not at all distinguish be

tween publications of various sorts, but 
leaves all to the regulation of the law, 
only forbidding government to interfere 
until the publication is really made. 
The definition, if true, so reduces the 
effect of the Amendment that the power 
of Congress is left unlimited over the 
press, and they are merely deprived of 
one mode of restraint."
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We see, then, that there were two extreme views 

of liberty of speech and liberty of the press; one, that 

absolute freedom, or license, was meant; the other, that 

there was no freedom except from previous restraint.

The lower Federal courts, in the decisions under 

the Sedition Act, rejected the first view, since the 

Sedition Act certainly was a limitation, a stringent 

curtailment, of that right. These courts, then, 

adopted Blackstone’s definition, holding that the 

Federal Government could restrain this liberty, as 

long as no previous restraint was imposed.
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VARIATIONS FROM BLACKSTONE’S DEFINITION
.-j-.. Freedom of speech and of the press la not a freedom

to express oneself in any manner one desires. This 

freedom is not a license to print and speak without re

striction. In Toledo Newspaper Co. v. United States, 

247 U.S. 402 (1918) the newspaper and its editor were 

punished summarily for printing, while an application for 

an injunction was pending, that a decision in a specified 
way would compel the public to doubt the judge’s honesty. 

The Supreme Court held this matter was contemptuous and 

the court had the inherent power to punish summarily for 
the contempt. Such action was not violative of the right 

of freedom of speech and of the press, since absolute 
freedom was not given. On this point, at pages 419, 420 

of the report, the Court said:
“It suffices to say that however, 

complete is the right of the press to 
state public things and discuss them, 
that right, as every other right en
joyed in human society is subject to 
the restraints which separate right 
from wrong doing.”

This limitation against unlimited freedom is well ex

plained by James Parker Hall in Free Speech in War Time
. (1921) 21 Col. L. Rev. 526. At page 531, he states:

"We see then, that without a 
violation of constitutional free 
speech, a government may further its 
policies either by commanding certain 
conduct and punishing those,who dis- 

, obey or who incite disobedience; or
by encouraging certain conduct and 
punishing those who directly seek to 
discourage it."

(See, also, the statement of the Court and the collection 

of cases therein, to the same effect in Gitlow v. New York, 

268 U.S. 652, 666, 667 (1925).
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We see then, that this freedom is not an absolute 
freedom, that it does not mean license,. This test, if 

it can be called a test, is very difficult of comprehen

sion to be useful, its limitations must be more sharply 
defined. Blackstone’s definitions which was applied 

under the Sedition Act, is more specific but is still 

too vague. Has the Supreme Court adopted the view that 

the guarantee of the freedom only prohibits restraints 

prior to publication? The Supreme Court did adopt 

this definition.

* In Patterson V. Colorado 205 U.S. 454, 462, a case

Involving contempt of court for publishing articles and 

cartoons reflecting upon the Supreme Court of Colorado 

in cases then pending before it, Mr. Justice Holmes in 

delivering the majority opinion said:
"The main purpose of such constitu

tional provisions (freedom of speech and 
of the press) is, ‘to prevent all such 
previous restraints upon publications as

> had been practiced by other governments,’
and they do not prevent the subsequent 
punishment of such as may be deemed con
trary to the public welfare."

citing Commonwealth v. Blanding, 3 Pick. J04, 313, 314; 

Respublica v. Oswald, 1 Dall. 319, 325.
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"The preliminary freedom extends as well 
to the false as to the true; the subsequent 
punishment may extend as well to the true as 
to the false. This was the law of Criminal 
libel apart from statute in most cases, if 
not in all."

Early text writers on the Constitution also took 

the view that all that was meant by freedom of the 

press was freedom from previous restraint as enunciated 
by Blackstone. (See, Story, Constitution § 1889; 2 

Kent, Commentaries 17 et seq.; Rawle, Constitution, 

C.10)
A person has very little freedom under this Black- 

stonian concept. He cannot be stopped from publishing 

an article, but at this point his freedom dies. The 

government can then impose any restrictions it deems 

proper. This view of protection only from previous 

restraint, is directly contrary to the theory that un

limited freedom, or license has been granted. See, 2 
Cooley, Constitutional Limitations (8th ed. 1927) 885. 

At page 886 it is stated:
“The evils to be prevented were not

merely the censorship of the press, but 
any action of the government by means, of 
which it might prevent such free and 
general discussion of public matters as 
seems absolutely essential to prepare the 
people for an intelligent exercise of 
their rights as citizens.”
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On this point, namely, that the Government is not

prevented solely from imposing previous restraints see,

Schofield, Freedom of the press in the United States
(1915) 9 Proc. Am. Sociological Soc. 67»

We have seen that in 1907 the Supreme Court affirmed

-t' Blackstone’s definition. ' Has the Court continued to

apply it without change? In 1919 the Supreme Court 

repudiated it in the first of its decisions on the Espionage 
Act of the World War (40 Stat. 217, 219). In this case,

Schenck v. United States, 249 U.S. 47 (1919) Mr. Justice

Holmes in delivering the opinion of the Court, at page 51,

v stated:
“it well may be that the prohibition 

of laws abridging the freedom of speech is 
not conferred to previous restraints, al
though to prevent them may have been the 
main purpose, as Intimated in Patterson v. 
Colorado.”

It is interesting to note that Mr. Justice Holmes

here states that freedom of speech is not limited to

Blackstone’s definition, as, he says, was Intimated in

Patterson v. Colorado, whereas at the same time he himself 

was the one who wrote the opinion in Patterson v. Colorado, 
in which he stated the freedom was limited to Blackstone’s 

definition.
Since the test laid down by Blackstone, and followed

until the Schenck case, has been held not to be the limit

line of demarkation, the Supreme Court must have adopted

another test or standard.



In a prosecution under the Espionage Act for

sending alleged seditious matter through the mail, Masses

Publishing Co. v. Patten, 244 Fed. 535 (S.D.N.Y., 1917)

Hand, J. laid down the test that the language uttered,

or matter written, must directly advise or counsel a

violation of the Espionage Act. At page 542 of the

report he states:
"If one stops short of urging upon 

others that it is their duty or their in
terest to resist the law, it seems to me 
one should not be held to have attempted 
its violation. If that be not the test, 
I can see no escape from the conclusion 
that under this section every political 
agitation which can be shown to be apt 
to create a seditious temper is illegal. 
I am confident that, by such language, 
Congress had no such revolutionary purpose 
in view."

This test would not afford a Government much pro

tection because a person could arouse and excite people 

against the Government without being stopped as long as 

he did not conclude his statements with a direct appeal 

for the people to do some unlawful act.

On appeal, Masses Publishing Co. v. Patten, 246
Fed. 24) (C.C.A. 2d., 1917) the court, through Rogers, J.,

held that this test was too narrow and did not afford the

Government the protection to which it was constitutionally 

entitled. The quotation given above from the District 

Court was quoted in the opinion of the Circuit Court of 

Appeals and was rejected. In considering this test of 

directly urging resistance, at page 38 of the report the
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Appellate Court said;
“This court does not agree that 

such is the law. If the natural and 
reasonable effect of what is said is 
to encourage resistance to a law, and 
the words are used in an endeavor to 
persuade to resistance, it is immaterial 
that the duty to resist is not mentioned, 
or the interest of the persons addressed 
in resistance is not suggested...... It
is not necessary that an incitement to 
crime must be direct. At common law 
the ’counseling’ which constituted one 
an accessory before the fact might be 
indirect."

Thus, the Circuit Court of Appeals for the Second

Circuit has rejected the objective test, and has declared

that the proper one to be used is the test of indirect

tendency. On this point see, Seebach v. United States,
262 Fed. 885, 888 (C.C.A. 8th, 1919); United States v.

Nearing, 252 Fed. 22J, 228 (S.D.N.Y., 1918). A criticism

of this test is set forth in Chafee, Freedom of Speech in
War Time (1919) 32 Harv. L. Rev. 932; on the other hand

it is upheld in Corwin, Freedom of Speech and Press under the 
First Amendment (1920) 30 Yale L.J. 48.

Now we must inquire whether the United States Supreme
Court adopted this test of “indirect tendency". We will

find that it did not, but instead presented the test of
"clear and present danger" by which the language used is

held to be unlawful, where there is a clear and present

danger that it will cause the doing of such things that

Congress can prevent. This doctrine was announced by the



Supreme Court in the first of the Espionage Act cases coming 

to it, Schenck v. United States, 249 U.S. 47 (March 3, 1919). 

Let us consider the adoption of this test and its application 
or variations in the other “Espionage Act Cases.”



DECISIONS UNDER THE ESPIONAGE ACT

In Schenck v. United States, and Baer v. United
States, 249 U-’.S. 47, 51, 52 (March 3, 1919), the de

fendants, Schenck and Baer, were convicted for con
spiring to violate the Espionage Act of June 15, 1917 (40

Stat. 217, 219) on account of sending circulars to draftees

tending to obstruct the enforcement of the draft act and 

causing insubordination in the military forces of the 

United States. Mr. Justice Holmes in delivering the 

opinion of the Court said, at page 51:
"It well may be that the prohibition 

of laws abridging the freedom of speech 
is not confined to previous restraints, 
although to prevent them may have been the 
main purpose, as Intimated in Patterson v. 
Colorado, 205 U.S., 454, 462 (commented 
upon, supra, page 31 ). We admit that in 
many places, and in ordinary times, the 
defendants in saying all that was said in 
the circular would have been within their 
constitutional rights. But the character 
of every act depends upon the circumstances 
in which it is done. Aikens v. Wisconsin 
195, 205, 206. The most stringent protec
tion of free speech would not protect a man 
in falsely shouting fire in a theatre and 
causing a panic. It does not even protect 
a man from an injunction against uttering 
words that may have all the effect of force. 
Gompers v. Bucks Stove & Range Co., 221 U.S. 
418, 439. The question in every case is 
whether the words used are used in such cir
cumstances' and are of such a nature as to 
creaie a clear and present danger that they 
will bring about the substantive evils that 
Congress has a right to preventT It isa 
question of proximity and degree. When a 
nation is at war many things that might be 



said in time of peace are such a hindrance 
to its effort that their utterance will not 
be endured so long as men fight, and that 
no Court could regard them as protected by 
any constitutional right."

In Sugarman v. United States, 249 U.S. 182 (March 3,
1919), the defendant was convicted for violating the
Espionage Act (40 Stat. 217, 219)» The pertinent part

of Section 3 of the Act reads:
"Whoever, when the United States is 

at war, shall willfully cause, or attempt 
to cause, Insubordination, disloyalty, 
mutiny, or refusal of duty, in the military 
or naval forces of the United States...... 
shall be punished."

The defendant addressed a Socialist meeting attended

by many registrants under the Selective Service Act. The

Supreme Court affirmed the charge to the jury by the lower 

court, which in part was as follows (page 185 of the 

report):
"This provision of the Constitution 

is of course in force in times of war as 
well as in times of peace. But ’freedom 
of speech’ does not mean that a man may 
say whatever he pleases without the possi
bility of being called to account for it. 
A man has a right to honestly discuss a 
measure or a law and to honestly criticize 
it. But no man may advise another to 
disobey the law, or to obstruct its execu
tion, without making himself liable to be 
called to account therefor."

In Frohwerk v. United States, 249 U.S. 204 (March 10,

1919), Frohwerk and one Gleeser were indicted and convicted 



for conspiracy to violate the Espionage Act, by publishing 

matter in their newspaper attempting to discourage enlist

ments and to cause disloyalty and mutiny. Mr. Justice 
Holmes delivered the majority opinion in which it was 

held that conviction for publishing and printing such 

matter was not contrary to the guarantee of free speech 

and free press in the First Amendment. The tenor of 

the publications was to the effect that our soldiers 

should not be sent to France since the war was only for 
the interests of powerful trusts and “Wall Street'1.

England was condemned for sending men to this country 

to persuade the United States to join in the war, and 

Germany was pictured as attempting to keep peace between 
herself and the United States. At, page 206 of the report 

Mr. Justice Holmes said:
"The First Amendment while prohibiting 

legislation against free speech, as such, 
cannot have been* and obviously was not in- ' 
tended to give immunity for every possible - 
use of language. Robertson v. Baldwin, 
165 U.S. 275» 281. We venture to believe 
that neither Hamilton nor Madison* nor any 
other competent person then or later, ever 
supposed that to make criminal the counsel
ing of a murder within the jurisdiction of . . . 
Congress would be an unconstitutional inter
ference, with free speech."

On page 208 of the report, in speaking directly upon 

the matter printed, Mr. Justice Holmes said:
"It may be that all this might be 

said or written even in time of war in
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in circumstances that would not make , 
i$ a crime. We do not lose our right 
to condemn either measures- or men because 
the country is at war.*1 . *

In Debs v. United States, 249 U.S.211 (March 10, 

1919), the defendant was indicted and convicted for 

causing and attempting to cause insubordination, 

disloyalty, mutiny, and refusal of duty in the military 
and naval forces of the United States, by delivering a 

speech, socialism being its general theme. However, 

certain parts of the address were directed at encourag

ing those present to obstruct the recruiting service. 

He praised certain persons who had been imprisoned for 

aiding and abetting a person in failing to register for 

the draft and for obstructing enlistments. He also 
discussed class distinction stating,"You need to know 

that you are fit for something better than slavery and 

common fodder." Mr. Justice Holmes delivered the
/■ 

opinion of the Court. The defendant argued in the same 

manner as was done in the preceding cases, namely, that 

he was protected by the First Amendment. The Court 

denied this by simply stating that this point was dis
posed of in Schenck v. United States (supra, page 37 )*

The Court stated (page 216):

"We should add that the jury were
most carefully instructed that they could 
not find the defendant guilty for advocacy 
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of any of his opinions unless the words 
used had as their natural tendency and 
reasonably probable effect to obstruct 
the recruiting service...and unless 
the defendant had the specific intent 
to do so in his mind.”

In Abrams v. United States 250 U.S. 616 (November 

10, 1919), Abrams and four of his associates were in

dicted for violating the Espionage Act. The single 

indictment contained four counts, the first three charg
ing a conspiracy to unlawfully utter, print, write, and 
publish: first count, ‘’disloyal, scurrilous and abusive 

language about the form of Government of the United
> States;" second count, language "intended to bring the

form of Government of the United States into contempt, 
scorn, contumely and disrepute;" third count, language 

"intended to incite, provoke and encourage resistance 
to the United States in said war." The fourth count 

charged a conspiracy, "unlawfully and willfully, by 

utterance, writing, printing and publications, to urge,

* incite and advocate curtailment of production of things
and products, to wit, ordnance and ammunition, necessary 
and essential to the prosecution of the war."

The defendants in part of their argument claimed 

that the freedom of speech and of the press, guaranteed by 

the First Amendment, protected them from any prosecution; 



furthermore, that the Espionage Act was unconstitutional. 

The Supreme Court through Mr. Justice Clarke, dismissed 
this argument by saying (page 619):

“This contention is sufficiently
discussed and is definitely negatived
in Schenck v. United States and Baer
v. united States, 249 U.S. 47; and in 
Frohwerk v. United States, 249 U.S.
204.“

The most important argument offered by the defend

ant was that the lower court committed error in refusing 

to grant their motion for a directed verdict. Thus the 
question was presented to the Supreme Court “whether 

there was some evidence, competent and substantial, before 
the jury, fairly tending to sustain the verdict.”

The overt act of the defendants was the printing 

and distribution of two articles, the first one of which 
was titled, “The Hypocrisy of the United States and her 
Allies”; the second, “Workers—Wake up.“ These articles 

urged resistance to the continuance of the war by the 

United states by inviting the working people to strike. 
To quote from the article as given on page 621 of the 

case:
"Workers in the ammunition factories,

you are producing bullets, bayonets, cannons, 
to murder not only the Germans, but also your 
dearest, best, who are in Russia and are 
fighting for freedom."

“Workers, our'reply to the barbaric 
intervention has to be a general strike*.
An open challenge only will let the Govern
ment know that not only the Russian Worker 
fights for freedom, but also here in America 
lives the spirit of Revolution.“



"Do not let the Government scare you 
with their wild punishment in prisons, 
hanging and shooting. We must not and will 
not betray the splendid fighters of Russia. 
Workers, up to fight.”

The literature presented also the threat of using 

armed resistance.
"If they will use arms against the

Russian people to enforce their standard 
of order, so will we use arms, and they 
shall never see the ruin of the Russian 
Revolution.”

The Court viewed these articles, of which the 

above quotations are Indicative, as an attempt to hinder 

and defeat the war operations of this country, and was 

not simply a peaceable attempt to bring about a change 

in policy. It was contended that the defendants, all 

Russians who had lived here five or more years without 

ever declaring their intention of becoming citizens, did 

not intend to harm the United States or harass the pro

secution of the war, but that the attack was simply 

directed against American intervention against the 

Russian revolutionary government. The court concluded 

that even though their sympathy for Russia may have been 

the motivating force, yet the object to be accomplished 

by the fulfillment of the exhortations was discord and 

even riots which would cripple this country in the proper 

conduct of the war. Furthermore, the object of one part 



of the articles, as charged in the fourth count (supra, 

page 4i), was to create strikes in the munition factories, 

which, of course would have directly crippled the United 

States Army.

When we analyze this opinion in the light of the 

principles enunciated inSchenck v. United States, we 

see that the Supreme Court in the instant casé believed 
that the words used in these articles were "of such a 

nature as to create a clear and present danger that they 

will bring about the substantive evils that Congress has 
a right to prevent." Also that the "proximity and 

degree" between the words used and the general condition 

of the country at that time, were vital.

Mr. Justice Holmes, who had delivered the majority 

opinion in the preceding cases on this act, delivered a 

strong dissenting opinion, which was concurred in by Mr. 

Justice Brandéis. Mr. Justice Holmes did not turn away 

from the tests laid down in Schenck v. United States. On 

page 627 he stated?
".....the United States constitutionally

may punish speech that produces, or is in
tended to produce, a clear and imminent danger 
that it will bring about forthwith certain 
substantive evils that the United States 
constitutionally may seek to prevent."

He objected, however, that these tests did not apply 

to the facts in the present case. in other words, the 



literature which was written and distributed by the de

fendants did not produce, nor was it Intended to produce, 
the ’’clear and present danger” requisite for criminal 

action by the Government.

He stated that the intent of the defendants, as 

gathered from the pamphlets was not to cause harm to the 

United States or to the prosecution of the war, but was 

to help Russia by stopping American Intervention therein.
At page 626 of the report Mr. Justice Holmes stated:

“No argument seems to me necessary 
to show that these pronun6lamentos in no 
way attack the form of Government of the 
United States, or that they do not support 
either of the first two counts.”

At page 630 he stated:

”.... I think that we should be eternally
vigilant against attempts to check the ex
pressions of opinions that we loathe and 
believe to be fraught with death, unless 
they so imminently threaten immediate 
interference with the lawful and pressing 
purposes of the law that an immediate check 
is required to save the country.”

For a very harsh criticism of the dissenting opinion
of Jus tices‘.Holmes and Brandéis in Abrams v. United States
(supra, page 41 ), see Wigmore, The Abrams Case, 14 Ill.

L. Rev. 539 (1920). The opening paragraph begins:

"The minority opinion in Abrams v.
United states represents poor law and poor 
policy; and I wish to point out its danger
ous Implications.”
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The case of Schaefer v. United States, 251 U.S.
466 (1920), involved a prosecution under the Espionage 

Act of the president, treasurer, chief editor, managing 

editor and business manager of two Philadelphia news

papers published in the German language. The charge 

made against the defendants was that they had taken 

news dispatches from other papers, and had reprinted 

them in their newspapers, which were printed in the 

German language, but in doing so, had omitted parts, 

or added thereto, with the intent to promote the 

success of Germany over the United States in the War. 

It was also charged that this was done with the intent 

of discouraging enlistments.

The following is an example of the headlines of 

one of the published articles quoted from page 478 of 

the reports
v "Yankee Bluff"

"Professor Jenny Does Not Take The 
American Preparations For War Seriously."

"Ambassador Paige Assures England 
That We Will Send Ten Million Men."

Another article was headlined, "The Failure of 

Recruiting." The article stated that despite high 

pressure advertising by the Government the people did 

not respond for the reason that: "the American who 
certainly cannot be called a coward "did" not care to 

allow himself to be shot to satisfy British lust for 

the mastery of the World."
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At page 479 of the report the Court said:

"Were they (the articles) the 
mere expression of peevish discontent, 
aimless, vapid and innocuous? We 
cannot so conclude. We must take them 
at their word, as the jury did, and 
ascribe to them a more active and sin
ister purpose."

The court upheld the conviction of the defendants

for violation of Section 3 of the Espionage Act, but

reversed it with respect to Schaefer, the president, and 

Vogel, the treasurer.
Justices Brandéis and Holmes dissented, the opinion 

being rendered by the former. They reiterated the test
X of "clear and present danger" to be applied, as enunciated

in Schenck v. United States. Even as in Abrams v. United

States, these two justices dissented because they believed 

that this test, when applied to the facts in this case, 

showed that the language used did not tend to produce a 

clear and present danger.
In the present case (Schaefer v. United States), Mr.

X Justice Brandéis states, at page 483 of the report:
"If the words were of such a nature 

and were used under such circumstances 
that men, judging in calmness, could 
not reasonably say that they created 
a clear and present danger that, they 
would bring aSout the evil which 
Congress sought and had a right to 
prevent, then it is the duty of the 
trial judge to withdraw the case."

"In my opinion no jury acting in calm
ness could reasonably say that any of

'!r the publications set forth in the indict
ment was of such a character or was made 
under such circumstances as to create a 
clear and present danger either that they 
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would obstruct recruiting or that they 
would promote the success of the enemies 
of the United States.”

The minority objected that it was not proper to

pick single sentences from all the publications and 

determine the danger from these alone. They held that 

the context must be considered in its entirety and a 

t conclusion was to be drawn from the effect of the

publication as a whole. They concluded that from 
reading the article on "Yankee Bluff" it was not

' apparent that it could reasonably be construed "even

remotely or indirectly to obstruct recruiting. But 

as this court has declared.... the test to be

± applied.... is not the remote or possible effect.
There must be the clear and present danger." (Page

486 of the report).

In conclusion Mr. Justice Brandéis stated (at

page 495 of the report)?
"The constitutional right of free speech 

has been declared to be the same in peace and 
in war. In peace, too, men may differ widely 
as to what loyalty to our country demands; 
and an intolerant majority, swayed by passion 
or by fear, may be prone in the future, as it 
has often been in the past, to stamp as dis
loyal opinions with which it disagrees. Con
victions such as these, besides abridging 
freedom of speech, threaten freedom of thought 
and of belief."

Pierce et al v. United States 252 U.S. 239 (1920)-

The defendants were convicted of violating Espionage
Act by distributing in Albany a pamphlet entitled "The

**' Price We Pay/' which pamphlet was published by the National

' Headquarters of the Socialist Party in Chicago. The de
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fendants were members of the Albany, N.Y. branch of the 

society. The pamphlet denounced all war, with particular 

reference to the present war and urged the people to become 

Socialists. It pictured war in most vivid and passionate 
terms. Some parts were as follows, page 245-246.

"Into your homes the recruiting officers 
are coming. They will take your sons of 
military age and impress them into the Army."

"Into that seething, heaving swamp of 
torn flesh and floating entrails they will 
be plunged, in regiments, divisions and 
armies, screaming as they go."

"Black death will be a guest at every
American fireside. Mothers and fathers and 
sisters, wives and sweethearts will know 
the weight of that awful vacancy left by the 
bullet which finds its mark."

"The manhood of America gazes at that 
seething, heaving swamp of bloody carrion in 
Europe, and say; "Must we—be that’."

"You cannot avoid it; you are being 
dragged, whipped, lashed, hurled into it;
your flesh and brains and entrails must be 
crushed out of you and poured into that mass 
of festering decay."

"It is the price you pay for your stupid
ity—you who have rejected Socialism."

The court held that this literature was such as to 

come under the prohibitions of the Espionage Act and there

fore, the defendants were lawfully convicted of violating 

the Act. At page 251, the court said;

"The jury was warranted in finding 
the statements false in fact, and known 
to be so by the defendants, or else dis
tributed recklessly, without effort to 



ascertain the truth and circulated willfully 
in order to Interfere with the success of 
the forces of the United States. This is 
sufficient to sustain the conviction of all 
of the defendants upon the third count 
(interfering with the success of the military 
forces of the United States)."

In this case, too, Justices Brandeis and Holmes dis

sented on grounds similar to those in the preceding cases, 

namely, that such language was not of character to produce 
a "clear and present“danger 1‘, and that any punishment 

therefore, was a violation of freedom of speech. Mr. 

Justice Brandeis delivered the dissenting opinion and at 

page 271 he said:

"Nor was there a particle of evidence 
that these statements were made with intent 
to interfere with the operations or success 
of the military and naval forces. So far 
as there is any evidence bearing on the mat
ter of intent, it is directly to the contrary 
...♦The tenor of the leaflet itself shows 
that the intent of the writer and of the 
publisher was to advance the cause of Social
ism. .. .Furthermore, the nature of the words 
used and the circumstances under which they 
were used showed affirmatively that they 
did not ’create a clear and present danger*, 
that thereby the operations or success of 
our military and naval forces would be inter
fered with."

In conclusion, he stated:
"The fundamental right of free men 

to strive for better conditions then new 
legislation and new institutions will not be 
preserved, if effqrts to secure it by argument 
to fellow citizens may be construed as criminal 
incitement to disobey the existing law—merely, 
because the argument presented seems to those 
exercising judicial power to be unfair in its 
assumptions, unsound in reasoning or Intemper
ate in language. No objection more serious 
than these can, in my opinion, reasonably be 
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made to the arguments presented In ’The
Price We pay’
In reviewing these last three cases (Abrams v. United 

States; Schaefer v. United States; Pierce v. United States), 

we must conclude that while Justices Holmes and Brandeis 
apply the test of "clear and present danger" as was ex

pressed in Schenck v. United States, they differ greatly 

from the majority in the application of this test. The 

Espionage Act provides that the criminal Intent must be 

proven. Surely it is not necessary that a defendant 

must state in so many words that he intends to cause the 

overthrow of our Government, the hindrance of our military 

forces engaged in war, or the like, before it can be said 

correctly that he possesses the criminal intent. These 

justices held that the defendants in Abrams v. United 

States, had the Intent to help Russia; in Pierce v. United 

States, of promoting Socialism, but, that in neither case 

could they be said to have had the criminal intent of hind

ering the United States.

It is true that these objects were intended as their 

express purpose, their terminus ad quern, but this could 

have been accomplished only by means which conflicted 

with the Espionage Act. Hence, they possessed the criminal 

intent, though not expressly stated, of violating, in par

ticular section 3 of the Espionage Act, by hindering the 

military forces of the United States, not perhaps as the 

final end, but certainly as the terminus a quo.



CRIMINAL ANARCHY STATUTES

We see, now, that through the decisions under the 

Espionage Act, the Supreme Court has formulated another 

test to he applied, namely, are the words used of such 

a nature as to present a clear and present danger that 

they will bring about the substantial evils sought to 

be prevented. This test, evolved as late as the Schenck 
case (1919) has already been modified, or rather, dis
tinguished, in Gitlow v. New York, 268 U.S. 62gz (1925)«

This case involved the constitutionality of the 
Criminal Anarchy Statute of New York. This statute 

prohibited the use of language which advocated, advised 

or taught the overthrow of organized government by un

lawful means. The defendant printed and distributed 
writings entitled, "The Left Wing Manifesto" and 
"The Revolutionary Age" urging the people to overthrow 

the government by industrial revolts and strikes. The 

tenor was such as to call for armed resistance and 

forceful rebellion against organized government and 
against "Capitalism". The Supreme Court upheld the 

validity of this statute as being within the lawful 

exercise of the police power of a state. It was at 

this point in the opinion that the Court distinguished 
the "clear and present danger test".

The Court stated (page 670, 671 of the report), that 

since it held as constitutional the statute preventing the 



use of certain language, the question as to the probable 

effect of the language was immaterial. In other words, 
even if the language used did not present a "clear and 

present danger" yet they could be punished because the 

statute prohibited their use. Hence, a legislative 

declaration, that certain language is dangerous, is 

conclusive unless the court sets it aside as being an 

arbitrary exercise of police power.
The Court goes on to explain that the statutory 

prohibition against the use of certain language is to be 

distinguished from the case where its legislature merely 

prohibits the doing of acts, and the question arises 

where a person uses language tending toward the doing of 

these prohibited acts. It is in the latter case that 

the question arises whether the words are used in such 
circumstances and are of such a nature as to create a 
"clear and present danger" test should have been applied 

here as it was in the cases under the Espionage Act. They . 

applied this test and concluded that the language used did 
not present a "clear and present danger", and hence believed 

the conviction should have been reversed. At page 673 of 

the report Mr. Justice Holmes said:

"if the publication of this document had 
been laid as an attempt to induce an uprising 
against the government at once, and not at 
some indefinite time in the future, it would 
have presented a different question."
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Subsequent to this decision, we have two tests, the 

"clear and present danger" test , as laid down in the 

Schenck case, to be applied where the statute prohibits 

certain acts; and the test laid down in the Gitlow case, 

where the statute prohibits the use of certain words. 

This latter test is too broad, if the court was speaking 

in a general way when it said that any language could be 

prohibited by a statute, unless the statute was arbitrary. 
However, as applied to the case in point, the decision 

seems to mean that a state may prevent the use of language 

which urges and incites the overthrow of government by 

force and violence.
This test, formulated in the Gitlow case was applied 

in Whitney v. California, 274 U.S. 357 (1927). This 

case involved the constitutionality of the Criminal 

Syndicalism Act of California (Stats. 1919, c. 188), which 

punished the teaching, advocating and abetting the com

mission of crime, sabotage or unlawful acts of force 

or violence for the purpose of changing industrial con

trol or producing political changes. The act also 

prohibited a person from knowingly Joining or being a 

member of a society advocating the above. The defendant 

belonged to such a party and was a delegate to conventions.

The Supreme Court held that this statute was a valid 

exercise of the police power of the State, citing Gltlow 

v. New York (supra, page 52) Here, the conviction was 



not for using prohibited language but for knowingly- 
belonging to a society, the purpose of which was to 

encourage and foster criminal syndicalism. In 

upholding the constitutionality of the statute, which 

also prohibited the use of language teaching, urging, 

etc., criminal syndicalism the court stated that 

great weight must be given to the declaration of a 

state legislature, and the statute must be presumed to 

be constitutional until proven to be an arbitrary and 

unreasonable exercise of police power.

Mr. Justice Brandeis wrote a concurring opinion 

and was joined in by Mr. Justice Holmes. They con
curred in the result, but not in the reasoning of the 

majority of the court. As in the Gitlow case, they 

objected to the distinction made by the court. They 

believed, in the present case, that even though this 
California Statute was held to be valid the Court 

should determine whether the particular society of 

which the defendant, Miss Whitney, was a member, was 

acting in such a manner as to result in a clear and 

present danger. They held that since this society 

did not advocate immediate harm there was no present 

danger, hence the defendant should not have been con

victed for this reason. They did find, however, a 

conspiracy among the members of the I.W.W. to commit 
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present serious crimes, which conspiracy was being helped 

by the activity of the society to which the defendant 

belonged, and for tills reason, Justices Holmes and 

Brandeis concurred in the result.

The latest case on this point is Fiske v. Kansas,

274 U.S. 380 (1927). The defendant was convicted for 

violating the Criminal Syndicalism Act of Kansas, (Law, 

Spec. Sess., 1920, c. 37), in that he made speeches, and 

spread literature, advocating the duty and necessity 

and expediency of crime, criminal syndicalism and sabotage, 

in order to secure members for a branch of the I.W.W.

In the trial court, whose decision was affirmed by the 
Supreme Court of Kansas, the preamble of the constitution 

of the I.W.W. was given in evidence to show that the 

society taught criminal syndicalism. The Supreme Court 

of the United States, by a unanimous decision, held 

that the preamble did not furnish sufficient evidence of 

this point to go to the jury. They concluded that, from 

reading the preamble, no substantial inference could be 

drawn that the society taught, fostered or encouraged 

criminal syndicalism. For this reason the conviction of 

the defendant was reversed.

From this case we see that even though there be a 

valid statute, the court will look to see whether the acts 

or language of the accused come within the forbidden class.



57
~r

y

y

If they do not, then, as In this case, the act, as 

applied to the particular facts, is an arbitrary and 

unreasonable exercise of the police power. Justices

Holmes and Brandeis did not dissent here* since the 
result is the same whether the "clear and present danger" 

test was used, or whether the test of the G-itlow case

y

was used.
In the G-itlow case, the Court decided that given 

the statute, and given language coming within the pro
hibition of thé statute, then these factors were sufficient 

for conviction, even though the words presented no clear 
and present danger. However, in the Instant case (Fiske

v. Kansas) only the first step is present, namely, given 

a valid statute; the second step, language coming within 

the statute, is not present* hence there could be no 

conviction.

y

The application of the clear and present danger 

test results in the same conclusion, because, if the 

words or writings do not come within the statutory de

finition of dangerous matter, then surely they cannot be 
said to present a "clear and present- danger."

In conclusion we note that the latest decisions 

of the Supreme Court hold that, in addition to the free

dom from previous restraint, the First Amendment protects 

a person in his speech and writings up to the point where
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such language or writings can be said to present a 

clear and present danger that they are of such a 

character as to produce or tend to produce, acts which 

are lawfully forbidden by the legislature. Also, we 

have the test of the Gitlow case, to be applied where 

the statute prohibits certain language, in distinction 

to acts; and here, if the statute is a valid exercise of the 
police power (Gitlow v. New York); and the language used 

comes within the prohibition of the statute (Fiske v.

Kansas); then, the defendant is outside the protection of 

the First Amendment.

The difficulty in understanding just what is meant 

by freedom of speech and freedom of the press lies in the 

fact that the guaranty in the First Amendment is vague. 

Since this is true it would be most helpful if the tests 

which are laid down by the Supreme Court should be de
finite, but the "clear and present danger" test, laid

down in Schenck v. United States, and applied to all the
cases arising under the "Espionage Actols not clear cut. 

The Court has not given a concise definition of the test. 

On this point Mr. Justice Brandeis, in his concurring 

opinion, in Whitney v. California (supra, page 54), at 

page 374 of the report, states:

y



“This Court has not yet fixed 
the standard by which to determine when 
a danger shall be deemed clear; how 
remote the danger may be and yet be 
deemed present; and what degree of 
evil shall be deemed sufficiently 
substantial to justify resort to 
abridgment of free speech and assembly 
as a means of protection.
At page 576 of the report, he gives what he believes

should be the standard:
"To justify suppression of free 

speech there must be reasonable ground 
to fear that serious evil will result 
if free speech is practised. There 
must be reasonable ground to believe 
that the danger apprehended is imminent. 
There must be reasonable ground to be
lieve that the evil.to be prevented is 
a serious one."

He sums up his standard in the following words:

"In order to support a finding of 
clear and present danger it must be 
shown either that immediate serious ’
violence was to be expected or was 
advocated, or that the past conduct fur
nished reason to believe that such ad
vocacy was then contemplated."

From the foregoing we may say that, according to Mr.

Justice Holmes, "Clear and present danger" means that 
there must be an imminent danger of serious evil. (See, 

Chafee, Freedom of Speech in War Time, (1919) 52 Harv.
L. Rev. 952, 965; also, his book, "Freedom of Speech.")

The cases which have been immediately discussed

(Gitlow v. New York; Whitney v. California; Fiske v.

Kansas), involved, not a federal statute, but a state 

statute.
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THE FOURTEENTH AMENDMENT
By the First Amendment to the Constitution the 

people are protected from abridgment of the freedom of 

speech and of the press by Congress. This is a re

striction upon the power of the Federal Government. 

Does the Constitution and its Amendments give the 

people similar protection from the States? If so, 

it can be found only in the due process clause of the 

Fourteenth Amendment, which states in part:
”....nor shall any State deprive

any person of life, liberty, or property, 
without due process of law.”

Mr. Justice Holmes, in delivering the majority 

opinion of the Court, in Patterson v. Colorado, 205 

U.S. 454, 462 (1907), said:

"We leave undecided the question
whether there is to be found in the
Fourteenth Amendment a prohibition similar 
to that in the First.”

In Prudential Insurance Co. v. Cheek, 259 U.S. 530 

(1922), a case involving the constitutionality of a 

Missour1 statute requiring employers to give letters of 

information concerning employees upon severance from their

employers, the Court, through Mr. Justice Pitney said

(at page 543 of the report):

"But, as we have stated, neither the 
Fourteenth Amendment, nor any other pro
vision of the Constitution of the United 
States, Imposes upon the States any re
striction about ’freedom of speech'....”
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The Supreme Court has now decided, In a later case, 

that the Fourteenth Amendment does prohibit the States

■ from abridging free speech and free press. This case,

Gitlow v. New York, 268 U.S. 652 (1925), Involved the

constitutionality of the New York Criminal Anarchy

T - Statute (N.Y., Penal Laws §8 160, 161). Mr. Justice

Sanford, in delivering the opinion of the Court said
(at page 666 of the report):

'‘For present purposes we may, 
and do assume, that freedom of 
speech and of the pres-s--which 
are protected by the First Amend
ment from abridgment by Congress 
—are among the fundamental 
personal rights and ’liberties’ 
protected by the due process 
clause of the Fourteenth Amendment 
from impairment by the States. We 
do not regard the incidental state
ment in Prudential Insurance Co. v. 
Cheek, as determinative of this 
question.11 ’ ~

By this decision the Supreme Court has decided that

the Fourteenth Amendment does impose the same limitations,

with respect to freedom of speech and freedom of the press,
* upon the States, as does the First Amendment upon the

Federal Government.

(For' a criticism of this decision, see, Warren, The

New Liberty under the Fourteenth Amendment (1926) 39
Harv. L. Rev. 431. He states that "liberty“ in this

Amendment was intended to cover only liberty of person.

He concludes that since free speech and free press are
included under the term "liberty", all the fundamental 
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rights contained in the Bill of Rights logically must 

be held to be included under '’liberty’1, as contained in 

the due process clause of the Fourteenth Amendment. It 

is submitted, that even though all that was meant was 

liberty of person, this holding by the Court is in line 

with its decisions, from the time of Marshall to the 

present, under the doctrine of the flexibility of the 

Constitution.)
In 2 Cooley, Constitutional Limitations (8th ed., 

1927) 898, it is stated;
”lt has been held by the Supreme Court 

of the United States that neither the Four
teenth Amendment nor any other provision of 
the Federal Constitution imposes upon the 
States any restriction in relation to ’free
dom of speech*.... “

The case of Prudential Insurance Co. v. Cheek (supra, 

page 60 ), was cited after the quotation. It is re

grettable that, in this new edition of Mr. Cooley’s work, 

no mention was made that the Supreme Court changed its view 

in Gitlow v. New York. (supra, page 61).
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USE OF THE MAILS

We have yet to treat of freedom of speech and of the 

press from the view of our postal regulations. Title XII 

of the Espionage Act provides that any newspaper published 

in violation of any of the provisions of the Espionage Act 
should be “nonmailable", and should not be "conveyed in 

the mails or delivered from any postoffice or by any 
letter carrier."

It has been argued that this provision is a denial 

of freedom of the press. The Supreme Court, in the case 

of United States ex rel Milwaukee Social Democratic Pub. 
Co. v. Burleson, 255 U.S. 407, decided this question in 

the negative. The newspaper had published a series of 

articles denouncing the war activities of this country, 

the Draft Act, capitalism, and the like. The Postmaster, 

under his administrative authority, revoked the use of 

the second class mailing privilege; holding that such 
writings were "nonmailable". With respect to the tenor 
of the newspaper articles, the Court said (at page 414 of the 

report):
"These publications were not designed

to secure amendment or repeal of the laws 
denounced in them as arbitrary and oppress
ive, but to create hostility to, and to 
encourage violation of them. Freedom of 
the press may protect criticism and agitation 
for modification or repeal of laws, but it 
does not extend to protection of him who 
counsels and encourages the violation of 
the law as it exists."
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The Court held that the use of the second class 

mails was a privilege for which, after investigation, a 
permit is issued. This permit is good as long as the 

publication conforms to the law; but it can be denied 
when it is properly decided that the matter printed 

violates the law, as in the present case. The Postmaster 

was within his power when he, not only excluded certain 

of the newspapers from the second class privilege, but 

also forbade its use in the future.
The Supreme Court held this action to be reasonable, 

because the paper had published forbidden matter for the 

five preceeding months, hence, it was most likely to 

continue doing so. Furthermore, if the paper stopped 

publishing forbidden matter, an application for a new 

permit could be made.

By this decision the Court did not forbid the total 
use of the mails, but only denied the use of the second 

class privilege. Justices Brandéis and Holmes dissented 

because they did not believe the Postmaster had the 

authority to issue an order applying to future issues 

of the paper. They also objected to the reasoning of 

the majority, that freedom of the press was not denied 

since an order of total exclusion from the mails had 

not been Issued
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In ex parte Jackson, 96 U.S. 727 (1977), the Supreme

Court, in delivering their opinion in this case which 

Involved the exclusion of lottery tickets from the mails 

said:
"Liberty of circulating is as essential

7-' to that freedom as liberty of publishing;
indeed, without the circulation the publication 
would be of little value."

Justices Holmes and Brandeis say that, to hold an 

exclusion only from the second class privilege is not a 
denial of freedom, is a "technical and unsubstantial 

argument" for which constitutional rights should not be 

frittered away.
ln ex parts Jackson (supra, this page,) and in In Re 

Rapier, 143 U.S. 110 (1892) the Supreme Court upheld the 

right of the Postmaster to exclude lottery tickets from 

the mails on the ground they were objectionable matter.

(For unfavorable criticism of this restriction of 

the use of the mails as being contrary to the guaranty of 
freedom of the press, see Taylor, "The Origin and Growth 

of the American Constitution". At page 230 he states that 
freedom of the press was "removed from the Constitution, 

so far as the mails are concerned by the judgment rendered 
in 1892 in In Re Rapier." See, also, Chafee, Freedom 

of Speech in War Time, (1919) 32 Harv. L. Rev. 932, 970; 
also his book, "Freedom of Speech").

y
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By reviewing, together, the Jackson, Rapier, and 

Milwaukee Publishing Co. cases, we see that, on the one 

hand, freedom of the press necessitates a circulation for 

the paper* but on the other hand, the Government surely 

must have the right to prevent harmful and dangerous 

matter from being sent through the mails. The Milwaukee 

case follows a middle course, in that the Court, recog

nizing- the right to circulation and the right of the 

Government to exclude objectionable matter, held that a 

denial of the use of the second class mailing privilege, 

through which papers are usually sent, was not a denial 

of the freedom of the press because the other classes of 

mailing were still open.
It is suggested that the Court In the Milwaukee 

Publishing case need not have emphasized the fact that 

there was no total prohibition. If the Government should 
impose a total restriction from using the mails, freedom 

of the press would not be violated, since no action would, 

thereby, be directed against the printing, but only 

against one method of circulation, namely, the use of 

the mails. After all, we must remember that free speech 

and free press is not an absolute freedom.
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MOTION PICTURES

Motion pictures do not come within the protection

of freedom of speech. Mutual Film Corp. v. Ohio Indus
trial Comm., 236 U.S. 236. At page 243 of the report, 

the Court stated:
"We immediately feel that the argument 

is wrong or strained which extends the 
guarantees of free opinion and speech to the 
multitudinous shows which are advertised in 
the bill boards of our cities and towns....
and which seeks to bring motion pictures and 
other spectacles into practical and legal 
similitude to a free press and liberty of 
opinion."

This was followed in Mutual Film Corp. v. Kansas
236 U.S. 248. No doubt this reasoning also applies to

the "talkies".

ik
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CONCLUSION

The First Amendment to the Constitution of the 

United States prevents Congress from abridging the 

freedom of speech or of the press. This limitation 

does not mean that individuals may speak and write

■f without any restriction. It does not mean that

Congress has no jurisdiction over the subject.

Under the Sedition Act this freedom meant only 

a freedom from previous restraint. As late as 1907 

Mr. Justice Holmes reaffirmed this definition of 

Blackstone. This test was too narrow, and en

croached upon the constitutional guaranty, because,
K*

under this interpretation, Congress could punish a 

person for expressing his political opinions. This 

was done under the Sedition Act.
Cases which were decided under the Espionage 

Act in 1919 overruled the definition of Blackstone, 

and limited the action of Congress beyond mere 

restriction from imposing previous restraint.

The District Court for the Southern District of 

New York, through Hand, J., established the test of 

direct tendency. Under this test a person could be 

punished only if his language or writings objectively 

produced a direct incentive to violation of law. On

-t



appeal, the Circuit Court of Appeals for the Second 

Circuit held that this test of direct tendency Im

posed too great- a restriction upon Congress. The 
Circuit Court established 3, test of Indirect tendency, 

by which a person could be punished for using language 

which produced an indirect tendency to commit an un

lawful act. '
The Supreme Court then set' up a test which was a 

greater restriction than that imposed under the in- 

dii’ect tendency test. • • By the new test the language 
used must present a "clear and present danger" that 

it will tend to produce results which Congress lawfully 

may prevent. The Espionage Act required that the 

person must have'the intent to produce the evil results.

This test was applied by the Supreme Court generally 

in the cases arising under the Espionage Act, although 

in Debs v. United Stat’es, the- Supreme Court affirmed a 

conviction in which the lower Federal court had used the 
test of direct tendency. (Supra, page 40 ).

This test of clear and present danger was’later dis

tinguished in Gitlow v. New York, which ease involved the 

Criminal Anarchy Statute of New York. By this decision 

the clear and present danger test applies where a statute 
prohibits, the doing'of acts; but where a statute prohibits 



the use of certain language, it is immaterial whether the 
language presents a clear and present danger; provided, 

of course , that the statute itself is a valid exercise 

of the police power of a state. This latter test was 

followed in the latest cases under state Criminal Anarchy 

Statutes, which were reviewed hy the Supreme Court under 

the due process clause of the Fourteenth Amendment*

Today, we have the clear and present danger test which 

has "been applied under the Espionage Act, and its modifica

tion which has been applied under Criminal Anarchy Statutes. 

Thus, today, freedom of speech and freedom of the press 

means that a person is free from previous restraint* and 

may express himself as he desires, so long as his language 

does not tend to produce a clear and present danger’ which 

Congress has the right to prevent.

A person is free to express his political opinions 

and urge a change in our laws, but he must urge that such 

changes take place in a peaceable manner, at the ballot 

box. For this reason* today, the Sedition Act would be 
held unconstitutional, since its chief purpose was to 

prohibit the expression of political opinions. A person 

cannot urge revolution or the use of force in order to 

secure a change in laws, because all governments have the 

inherent power of self-preservation.
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The consistency with which Justices Holmes and
Brandeis have dissented in cases arising under the 

freedom of speech and the freedom of the press has 

left them opèn to criticism by many. The view is 
expressed that such zealous solicitation for radicals 

who openly seek to undermine our constitutional Govern

ment is too altruistic. These radicals come to our 

country, with no intention of becoming citizens in 

the true sense of citizenship, and urge and arouse the

discontented element to use force in order to undermine

our Constitution. Yet, when arrested, they hasten to 

gain all rights and protections which is afforded by 

the same constitution which they are so earnestly seek

ing to destroy. As the Supreme Court said in Schenck 
v. United States:

"But simple as the law is, perilous 
to the country as disobedience to it was, 
offenders developed, and when it was 
exerted against them, challenge it to 
decision as a violation of the right of 
free speech, assured by the Constitution 
of the United States. A curious spec
tacle was presented: that great ordinance 
of government and orderly liberty was 
Invoked to justify the activities of 
anarchy or of the enemies of the United 
States; and by a strange perversion of 
its principles it was adduced against 
itself."

We must realize that, despite the development of

various tests, the right of free speech and free press is 



still rather vaguely defined. Our protection rests in 

the hands of the Supreme Court, which is the most safe 

haven we have. It is well, therefore, that the Court • 

contains both those who, perhaps, look first to the 

safety of the country, and those who look first to the 

protection of the people. Even if either group might 

lean a little too far in one direction, the opposite 

views of the others will act as a counter-balance, which 
will, and has in the past, results^ in wise decisions. 

Even though different members of the Supreme Court may 

dissent vigorously in different cases, the decisions of 

the majority have been shown to be uniformly wise and 

proper.
The new judicial and legislative interpretation 

of freedom of speech and of the press is sound constitu

tional development. What changes may occur due to our 

ever-changing conditions today, and to the ever-increasing 

problem which is presented by the constant and growing 

agitation of foreign radicals, remains to be seen. As 
Alexander Hamilton stated, (The Federalist, No. 84, Lodge 

ed., 537, 538):,
"...its security, whatever fine 

declarations may be inserted in 
any constitution respecting it, 
must altogether depend upon public 
opinion and on the general spirit 
of the people and the government."


