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CHAPTER I: INTRODUCTION

(a) Background of the Board:

To my mind there is no better way to start this thesis, 

than by quoting from Hon. Ernest H. Van Fossan’s address (1) on 

this subject before the Federal Bar Association, in 1932, wherein 

he said:

"There is a reason, however, why all of us should be inter

ested in the law of taxes. All taxes of whatever nature are in 

derogation of natural rights and are instinctively resisted by 

those on whom imposed. But government is based on the sacrifice of 

personal liberties to a common and greater good and taxes are the 

very food and sustenance of all government. Government is like 

the human body. The Constitution, the laws and ordinances are 

but the bony skeleton of government* Men and women are its flesh 

and blood, and, even as the human body requires food, so the govern

mental body requires sustenance in the fern of taxes. Without 

taxes no government can long function."

"The diligence of economists has for generations been con

centrated on this problem of taxation and we are yet to find a 

thoroughly satisfactory solution. It is perhaps too much to hope 

that any tax will be popular. It is not, however, too much to 

(1) Address delivered by Hon. Ernest H. VanFossan, member of the 
United states Board of Tax Appeals, before the Federal Bar Asso
ciation, in Washington, D. C. , on Nov. 29, 1932*
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hope that two fundamental ideas be borne in mind in devising a tax 

system, first, the capacity to pay, and second, the benefits received. 

These basic concepts, it seemqto me, were dominant in the movement 

that led:, to the adoption of the Sixteenth Amendment to the Consti

tution, Feb. 25, 1913, which paved the way for the imposition by 

Congress of Federal income taxes; and whatever doubt may be enter

tained as to the wisdom of our people in the adoption of some of the 

other Amendments to the Constitution, I am inclined to believe that 

there is slight basis in fact for opposition to the principle under

lying the income tax. And though it has its defects and its inequi

ties I know of no tax less subject to popular opposition than this.”

The Sixteenth Amendment to the Constitution, which provided 

that ’’The Congress shall have power to lay and collect taxes on in

comes, from whatever sources derived, without apportionment among 

the several States, and without regard to any census or enumeration,” 

was submitted to the Legislatures of the several States tsy Resolution 

of Congress passed July 12, 1909, was ratified by the requisite number 

of States and became effective on proclamation of the Secretary of 

State, February 25, 1913. The States of Connecticut, Rhode Island, 

and Utah rejected the Amendment. Pursuant to this authority Congress 

has enacted nimActs providing for taxation of incomes, these being 

respectively the Revenue Acts, of 1913, 1916, 1917, 1918, 1921, 1924, 

1926, 1928, and 1932.

Such legislation being a total departure from previously en-
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acted revenue laws there was required the establishment of a 

completely new administrative organization to execute its pro

visions.

In answer to this problem, the first board created, under 

the Revenue Act of 1918 (Feb* 24, .1919), Sec. 1301(d), was called 

the Advisory Tax Board, to which questions relating to the inter

pretation or administration of the income, war profits, or excess 

profits tax laws, might on the request of any taxpayer be sub

mitted, It as expressly provided that this board was to termin

ate at the end of two years - so it no longer has any force or 

significance, except by the way of background.

In the Revenue Act of 1921, Sec. 1327, a board was estab

lished called the Tax Simplification Board, to investigate the 

procedure and fonts used in the administration of the internal 

revenue laws, and make recommendations in respect to the simpli

fication thereof.

We then come to the Revenue Act of 1924, wherein in Sec. 900, 

the present Board of Tax Appeals is given birth. Sec. 900 reads 

in part as follows ’’There is established a board to be known as 

the Board of Tax Appeals

In order to get the true perspective and underlying reason 

for the creation of this new governmental board, it is interesting
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and illuminating to look at some of the Congressional hearings,♦

In the Hearings before the Conmittee on Ways and Means, of 

the House of Representatives, on the Revenue Revision for 1924, 

page 109, Mr. H. Ely Goldsmith, Certified Public Accountant, of 

New York City, made the following statement:

"It follows that in the framing of the revenue act provi

sions for a tax appeal body due regard should be had to mate the 

court independent of the Treasury, to make the practice simple 

and the result appealable directly to the constituted courts of 

appeal with a minimum of expense and the greatest expedition.”

The objectives for an ideal legal system could not be better 

stated,

Mr, Edward Gorej American Institute of Accountants (page 459) 

made the following statement:

"I may say that the idea of the creation of a board of tax 

appeals first was indicated by the Chicago Association of Commerce, 

later by the Chamber of Commerce of the United ¡States, but always 

with the idea that such board of tax appeals would be appointed 

outside of the Treasury Department. The reason they wanted a board 

of tax appeals was not to help the Administration of the Commissioner 

of Internal Revenue, who is amply Able to take care of himself, but 

to protect the taxpayer who is absolutely at the mercy of the Com

missioner, unless he is wealthy, and can go into court.”
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There was incorporated in the above hearing, a resolution 

of the Illinois Chamber of Commerce (page 470), which read as 

follows:

’’Whereas in the revenue law now in force there is no pro

vision made for disinterested consideration' of the matters at 

issue between taxpayers and the Treasury Department, and

Whereas, the hearings of issues existing between the tax

payers and the Treasury Department are now held in Washington, 

to the great expense and inconvenience of taxpayers through

out the country.

Therefore be it Resolved, That we favor the passage of 

legislation which will result in the establishment of a court 

or borad of tax appeals, to be composed of competent men ap

pointed by the President, who are entirely disconnected from 

the Administration of the affairs of the Treasury Department, 

and that we favor legislation authorizing the sitting of this , 

court or board of tax appeals in various centers of the country 

accessible to the taxpayers ............................................

(Signed) John H. Camlin, Pres.

The ConmlttèenRaport of the House’s Ways and Means Committee 

on Bill H.R. 6715 contained the following (page 7):

"The committee recommends the establishment of a Board of 

Tax Appeals to which a taxpayer may appeal prior to the payment
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of an additional assessment of income, excess profits, or 

estate taxes. Although a taxpayer may, after payment of his 

tax, bring suit for the recovery thereof and thus secure a 

judicial determination on the questions involved, he cannot, 

in view of Section 3234 of the Revised Statutes, which pro

hibits suits to enjoin the collection of taxes, secure such 

a determination prior to the payment of the tax. The right 

of appeal after payment of the tax is an incomplete remedy, 

and does little to remove the hardship occasioned by an in

correct assessment....................................... .... The taxpayer is en

titled to an appeal and to a determination of his liability 

for the tax prior to its payment.”

In the Hearings before the Comittee on Finance in the 

United States Senate, Mr. Gregg, reading (page 24), read as 

follows:

’’Section 274(a) If, in the case of any taxpayer, the 

Commissioner determines that there is a deficiency in respect 

of the tax imposed by this title, the taxpayer, except as pro

vided in sub-division(d), shall be notified of such deficiency 

by registered mail. Within thirty days after such notice is 

mailed the taxpayer may file an appeal with the Board of Tex 

Appeals established by Section 900.”

’’This is new, because the Board of Tax Appeals is new.
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Shall I stop now, Senator Smoot, to make an explanation about 

the Board of Tax Appeals?"

Senator King: "I should like to know what that is. I 

have assumed that we would create some sort of judicial tri

bunal that would pass upon these refunds instead of permitting 

millions to be paid out as we have been doing in the past . .

In the Statement of the Changes Made in the Evenue Act 

of 1921, by H. R. Bill No. 6715, as submitted by the Senate Com

mittee on finance, it says (page 35):

"The Bill provides for the establishment of a Board of Tax 

Appeals, members to be appointed by the President, with the ad

vice and consent of the Senate. The Board is to act indepen

dently not only of the bureau but of the Treasury Department. 

The taxpayer has the opportunity of sp pealing to this board be

fore paying the amount of any additional assessment . . . > . 

The contentions of both the taxpayer and the Bureau of Internal 

Revenue will be heard and considered and the decision of the 

board will be conclusive on both parties on the question of 

assessment."

Then followed resolutions and statements from practically 
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all the Chamber of Commerces and American Institute of 

Accountancy in the United States favoring such legislation.

Therefore, it can be seen that the Board of Tax Appeals 

was created in order to give the taxpayers an opportunity 

for review by an independent tribunal before being called 

upon to pay deficiencies proposed or assessed by the Commis

sioner of Internal Revenue. It is entirely independent of 

the Treasury Department, and the Internal Revenue Department; 

the language of the Act (26 U.S.C.A., Section 1211) being "an 

independent agency in the executive branch of the government", 

and the parties are; the taxpayer as petitioner, and the Com

missioner of Internal Revenue as respondent. They come before 

the Board on an equal footing, just as the plaintiff and defendant 

do in a law suit. Its jurisdiction extends to income, excess 

profits, estate and gift taxes. The original act has no pro

vision for direct review of the decisions of the Board. If 

the deficiency was approved by the Board, the tax became collec

tible and the taxpayer’s only recourse was to bring an original 

suit for its recovery in the Court of Claims or in a United 

States District Court. If on the other hand the deficiency was 

disapproved by the Board, the Government could seek to collect 

the tax only by itself bringing a suit against the taxpayer. 

This soon gave promise of producing much duplication in these
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lower tribunals, and two years later Congress in Sections

1001-1005 of the Revenue Act of 1926 provided for direct 

review of the decisions of the Board by the federal appellate 

courts (2).

Section 1001 (a) reads:

"(a) The decision of the Board rendered after the 
enactment of this Act . . . may be reviewed by a 
Circuit Court of Appeals, or the Court of Appeals 
of the District of Columbia, as hereinafter pro
vided, if a petition for such review is filed by 
either the Commissioner or the taxpayer within 
six months after the decision is rendered."

(2) Note: For complete discussion of this phase of the topic,
see the January issue (1933) of the American Bar Association
Journal, page 11, for article entitled ”An Anomalous and Topsy-
Turvy Appellate System”, by: Hon. James Craig Peacock, of the
District of Columbia Bar.
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(b) Board of Tax Appeals Procedure:

The preceding brief discussion of the background, under

lying reasons, birth of, and growth of the Board of Tax Appeals, 

brings us to the present status or tot th of the Board.

However, it might be well to divert, for a short space, 

at this point, and go into the actual mechanics of a proceeding 

before the Board, how the action is started, the steps it goes 

through, and the rules of evidence applied, snd so forth, to 

the end of the case; so that in considering the question which 

we are here analyzing we will have clearly in mind the rela

tionship and positions of this governmental body to our Courts, 

remembering that at all times this Board is not, strictly speak

ing a court (Old Colony Trust Co. v. Commissioner, 279 U.S. 716 ), 

but that in fact, it is, however, a court in everything but name.

In the Old Colony Trust case page 725, the Supreme Court 

said;

"The Board of Tax Appeals is not a court. It is an exe

cutive or administrative board, upon the deoision of which 

the parties are given an opportunity to base a petition for 

review to the courts after the administrative inquiry of the 

Board has been had and decided."

But it is bound by the rules of evidence followed in the
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Equity branch, of the District of Columbia Supreme court, 

and it is required by Statute (Sections 1001-1005) to func

tion like a court«

Under Section 900 it was specifically provided that 

in any proceeding in court after the decision of the Board, 

its findings shall be prime facie evidence of the facts 

¿tated therein. It was further provided that any member of 

the Board may administer oaths, examine witnesses, and re

quire by subpoena ordered by the Board, or any dividion there

of, signed by the member, (1) the attendance and testimony of 

witness, and the production of all necessary returns, books, 

papers, documents, correspondence, and other evidence from 

any place in the United States to any designated place of 

hearing; (2) the taking of any deposition before any designa

ted individual competent to administer oath« under the Act; 

and (5) the answer in writing under oath to any question of 

fact submitted. The Act further provided that the Board shall 

have a seal which shall be judicially noticed. The statute 

authorized the Board to prescribe its rule of practice and 

procedure, and provided that its proceedings should be con

ducted in accordance with such rules and with the rules of evi

dence applicable in courts of equity in the District of Columbia.
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Since March 1925 the Board has consisted of sixteen 

members, and by amendatory legislation, a salary of $10,000 

for each member is authorized. Under section 900 the Board 

was allowed to select one of its members to act as its chair

man and the member so designated was empowered to divide the 

Board into ’’divisions” or "parts”, and assign members thereto. 

It was provided that each division might hear and determine 

appeals assigned to it by the Chairman, and there was a fur

ther ipro vis ion that the findings of fact and opinion of the 

division would become final upon the expiration of thirty 

days from its rendition, unless the chairman direct that such 

decision be reviewed by the whole Board. For our purpose it 

is sufficient to point out that the Board now functions in 

accordance with these last mentioned provisions of Section 900. 

At present the Board is divided into five divisions, each of 

which is composed of three members. After a case has been heard 

by a member; the record made complete; and briefs filed, that 

member writes the decision. It is then submitted to the other 

two members of the division for suggestions and approval, after 

which it is sent to the Chairman of the Board. He determines, 

as a matter within his discretion, whether or not the case 

should be reviewed by the Board. His determination is based 



upon whether or not all members of the division agree as to 

the conclusion reached, and upon the general nature of the 

case, the principles involved, and perhaps the amount of 

money in controversy. The most numerous of the decisions which 

are not referred to the whole Board are those which turn upon 

the weight and sufficiencjy of the evidence to sustain the con

tentions of the party producing it. These constitute a large 

class of cases, and the work of the Board is expedited con

siderably by the divisional disposition of them. If the 

Chairman does not hold a case for Board review, it is returned 

to the office of the member who decided it, and promulgated as 

a "division decision"; otherwise, it is considered by the whole 

Board at its next weekly meeting, and when published, -the words 

^Reviewed by the Board" are annexed to the end of the report. 

Dissenting members may indicate their disapproval, or may write 

dissenting opinions.

In preparing petition for filing with the Board, the 

contents thereof are prescribed by rules of the Board. A pet

ition must contain: (1) proper jurisdictional allegations; (2) 

a statement of the amoun^6f the deficiency, and of the portion 

of the deficiency which is in controversy; (3) an allegation 

of the nature of the tax (generally either income, profit, or 

estate taxes); (4) clear and concise assignments of errors al



leged to have been committed by the Commissioner; (5) clear 

and concise statements of the facts upon which the petitioner 

relieB as sustaining his assignments of error; (6) a prayer for 

relief; end (7) a verification of the petition by the petitioner, 

or if he is outside of the United States, by his attorney in 

fact. There must be attached to the petition a copy of the 

notice of the deficiency sent to the petitioner by the Commis

sioner, together with any accompanying statements or computa

tions which were sent with the notice and are material to the 

issues involved. The petition must be filed with the Board,

and a filing fee of ten dollars paid.

After service upon him of a copy of the petition, the ‘

Gomnissioner has sixty days within which to file an answer 

or forty-five days within which to move in respect of the 

petition. The answer must contain a specific admission or j 

denial of each material allegation of fact contained in the 

petition, and q/statement of any facts upon which the Commissioner 

relies for defense or for affirmative relief or to sustain any

issue in respect of which the burden of proof is upon the Com

missioner. The rule with respect to the burden of proof 

upon the Commissioner.applies in three types of cases: (1) 

where he is seeking an increased deficiency; (2) where he has 

determined ihat the taxpayer is guilty of fraud; and (3) where
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he is attempting to establish liability of a person as a ’’trans

feree” under Section 280 of the various Revenue Acts. In any 

of these cases, the facts with respect thereto must appear in 

the petition and answer* They constitute the sole pleadings, 

and issue is joined thereon. Upon application to the Board, 

however, an amended petition may be filed, either before or at 

the time of trial. In such case the Commissioner is given the 

opportunity to file an answer to the amended petition.

This short resume, I think, is sufficient, to show the 

procedure for the ’’run of mine” cases, and to help us in the 

consideration of the main problem we are considering in this 

paper, and with which we are now going ahead, namely, the pre

sent and future value of the Board, and whether the Board has
*

proven itself worthy of its expense and trust.
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CHAPTER II: THE PRESENT VALUE OF THE BOARD

With, the present hue and cry for economy, in government, 

especially in the number, size of, and cost of its various 

governmental bureaus, it seems very timely to examine the 

Board of Tax Appeals, tear it apart, and from a cold analy

tical standpoint see its true worth.

We can no longer justify government expenditures on 

the age old defensej that the body has worked well, or served 

a vital need when created. There is no question that at the 

time this Board was created there was a crying need which 

this Board was created to meet, and that for the time being 

it did the job contemplated. But that is almost ten years 

ago, and from that time to today this Board has multiplied 

in size, scope, and cost to the taxpayer, without any fresh 

analysis being made of it. It is time we re-examine this 

branch of the governmental bureaucratic tree, and see if it 

still is in good health, full of vigor and sap, and ready to 

continue to bear fruit.

We may now well ask ourselves, are we getting a ’’dollar 

for a dollar" value, or a ’’quid pro quo” consideration from 

this Board in return for the cost of operating it, at the 

taxpayer’s expense. The money appropriated for its existence
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for the calendar year of 1933 is $560,000 - over a half million 

dollars out of the pocket of the taxpayer. Is it justified?

Is it worth while?

The only definite answer is to examine actual statistics.

For example, since the creation of the Board in 1924 - to 

January 1, 1933. 68,327 oases were docketed. But to understand 

and appreciate this number, let us analyze its component parts, 

by examination of the Chart on the succeeding page:



CHART OF PROCEEDINGS DOCKETED IN FRONT OF THE BOARD

Eiscal Number of Dismissed Decisions Total
year cases Juris. Nolle- Consent Filing Misc’l Stip. Bds Div. Memo

docketed prossed fee causes of Opin-
Partie 3 ions

1925 5,220 302 220 275 872 1 1,669

1926 12,867 1*352 660 803 51 1,080 3*946

1927 11,338 710 511 252 15 109 2,653 1,134 5,384

1928 10,165 453 523 261 207- 59 3,499 1,005 1,082 1 7,090

1929 5,458 248 699 247 13 52 5,979 533 1,100 98 8,969

1930 4,369 186 536 136 18 52 4,452 478 890 101 6,849

1931 9,736 245 412 152 10 168 4,721 412 937 172 7*229

1932 7,635 222 652D 110 ' 11 216 5,395 387 706 221 7,920

1933
July 426 26 25 2 1 18 349 12 56 28 517
Aug. 356 17 22 10 27 385 14 70 29 576
Sept. 368 14 165 25 2 22 573 15 52 44 912
Oct. 389 21 72 39 18 580 25 " 34 77 866

TOTAL 68,327 3,796 4,497 2,312 277 741 2^639 5,967 4,927 771 51,927
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From an examination of thia chart it will be seen that 

beginning with 1929, on a yearly basis, that the Board has 

decided more cases than have been docketed - and adding to

gether the years from 1929, inclusive, to date we find 28,73? 

cases docketed, while 33,838 cases ware disposed of« This is 

a gain of 5,101 cases disposed of over a four year period, or 

approximately 1,250 case gain a year. In fact in the fiscal 

year 1932 the Board received 7,635 cases and disposed of 7,920. 

Since June 30, 1932 the Board received 1,809 cases and closed 

3,569 cases. In other words, if this ratio of gain be con

tinued over a period of the next few years the Board will be 

right up to date, An enviable record for other courts to 

shoot at. In other words, it is evident that as the Board ac

cumulates procedure, and grows in wisdom, this pending number 

is rapidly decreasing.

Also examined from another angle the average number of 

cases disposed of by Hie Board per year from 1925 - 1932 is 

6*132 cases per year - between 25 and 30 cases each trial day. 

Another record of which to be justly proud - especially when 

one keeps in mind the voluminous record and involved factual 

situation presented in almost every such case.



A further examination of the ehart shows a pending 

total of 17, 685 cases. This apparently amazing total is 

not so staggering as might seem at first blush. Of this 

number nearly a 1000 are not at issue. Another 1000 

are on the Reserve calendar - pending decisions on ques

tions in front of the Courts of Appeal. 1,750 of this 

number have been heard and opinions have been promulgated 

or are in preparation. 8,968 are under consideration by 

the Special Advisory Committee of the Bureau of Internal 

Revenue - leaving a net aggregate of approximately 5,000 

oases actually at issue and pending hearing.

Under the Revenue Act of 1926, Section 1003(a), an 

appeal from the board’s decision was authorized to a 

United States Circuit Court of Appeals or the Court of 

Appeals of the District of Columbia, and thence to Supreme 

Court on certiorari.

Since the passage of that act and to Oct* 31, 1932« 

of the total of 17,771 decisions subject to appeal, 2,193 

have been taken.

Here again I attach chart for concise picture of this 

story.



APPEALS FROM DECISIONS OF BOARD

Fiscal 
Year

Number 
Appealable 
Cases

Number 
Appeals 
Taken

Dec ided Total Still 
Pending

Affirmed Modified Reversed.

1926 782 0 0 . 0 0 o 0

1927 2,461 53 1 00 0 i, 52

1928 3,591 215 50 0 29 79 188

1929 2,990 411 110 8 43 161 438

1930 2,364 450 180 17 88 285 603

1931 2,354 423 250 35 117 402 624

1932 2,323 443 337 43 151 ■ 531 536

1933
July 151 46 20 1 14 35 547
Aug. 162 36 18 2 10 30 553
Sept. 325 62 10 0 1 11 604
Oct. 268 54 18 2 8 28 630

TOTAL 17,771 2,193 994 108 . 461 1,563 630
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Tram this chart it will be seen that out of the 1,563 

cases settled on appeal, only 461 were reversed - or about 

one out of every four cases. If the 108 cases modified are 

included with this group of 461, we have 569 cases modified 

or reversed - iriiich makes the ratio one case out of three.

If, over against this we compare this number of 569 

cases against the 17,771 cases subject to appeal, then we 

get a true perspective of the rightness and soundness of 

their ’’pioneering" work. On this basis, the percentage ¡1* 

3%. A very low, and satisfactory figure as compared with 

other courts.

Of this total number of 1,573 appeals decided to 

October 31*,1932, by the Circuit Courts of Appeals and 

the Court of Appeals of the District of Columbia, cer

tiorari to the Supreme Court was applied for in 221 cases. 

The action of that court thereon is shown by the following 

table;
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SUPREME COURT ACTION ON BOARD«S DECISION

Affirmed by decision 32
Affirmed by denial of certiorari 126
Affirmed by dismissal 3
Modified by decision 2
Modified by denial of certiorari 12
Reversed by decision 10
Reversed by denial of certiorari 19

Pending Oct. 31, 1932:
204 204

On application for certiorari 5
On certiorari granted 12 17

221

From 1his chart it can be seen that of the 204 deci

sions rendered by the Supreme Court on cases originating 

in the Board, that 161 cases were affirmed, 14 cases jaodi- 

tied, and 29 cases reversed. On the percentage basis this 

means 14$ of the cases heard before the Supreme Court were 

reversed. When the modified cases are added to these re

versed cases, the total number of 43 cases out of the 204 

makes the percentage basis 21$. When you consider that 

this Board, as was said by a member of the Supreme Court 

once, is "pioneering in the lawn, there is no reason to 

be ashamed of this record.

Now let us examine the 17,683 cases still pending 

as of Oct. 31, 1932, and see how this number is divided
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among the years to which said tax in question applies:

1917 80
1918 197
1919 232
1920 533
1921 400
1922 586
1923 953
1924 1420
1925 1834
1926 2525
1927 3285
1928 4825
1929 5286
1930 733
1931 30
1932 1

From the year 1917 to 1928 inclusive, let us compare 

this chart with a similar chart made at the end of October 31,
' - ■ > ■ • '

1931, and note the substantial reduction in the number of 

old pending cases. For ready comparison these are submitted

in parallel columns:

The taxable year 
involved

No. still 
pending on 
Oct. 31, 1931.

No. still 
pending on 
Oct. 31, 1932.

1917 170
1918 360
1919 481
1920 927
1921 683
1922 1015
1923 1563
1924 2462
1925 3048
1926 3689
1927 4124
1928 6660

80
197
232
533
400
586
953 

1420 
1834 
2525 
3285
4825
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Several interesting observations can be drawn from 

this comparative study, such as

1. That at the end of the fiscal year 1931, the 

rapid increase in cases begins around 1922 -1923. At 

the end of the fiscal year 1932, this noticeable increase 

has jumped to around 1924 - 1925, or a two year gain in 

the lapse of one year - showing a steady cutting down of 

the length of time elapsing between the time such question 

arose and the settling of the same.

2. It also shows a very substantial reduction in the 

number of old cases still unsettled. On the comparative 

basis of 1931 and 1932, it will not be long before the 

old group between 1917 and 1923 are wiped out.

3. That the peak year for which taxable questions 

are arising is 1929 - namely 5286 cases involve 1929 tax 

questions - which again shows that all of the older cases 

are being adjudicated, with only the more recent cases left 

pending.

4. That a much larger number of cases were pending

at the end of 1931 j when compared with 1932 - again showing 

progress.
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^Another interesting way to get at what the Board is 

doing and just what it costs the taxpayer is to examine the

total receipts and expenditures of the Board from its be-

ginning to October 51, 1932. They are as follows:

Fiscal Total Income to the Board
Year Expenditures Filing fees Fees from Prepara- 

tionof Records

1925 309,715.93 0 0
1926 438,325.58 102,280.00 0
1927 544,810.37 117,620.00 384.70
1928 659,483.90 99,670.00 1,128.40
1929 689,023.67 54,320.00 3,042.70
1930 694,845*48 43,260.00 4,734.25
1931 644,447.34 98,060,00 3,969,05
1932 617,923.33 75,800,00 2.729,05

TOTAL 4,597,575.60 590,010.00 15,988,13

When the total income to the Board of 605,998.13 is 

subtracted from the total expenditures of 4,597,575,60, you 

have left as the actual expense of the Board'to date of 

5,991,577,47, When the total number of cases disposed of 

during this same period, namely 51,927,cases, is divided by 

this expenditure, we find the actual cost per case running 

between $76.00 and $77.00. If this cost per case is con

trasted with the cost per cast in Federal Courts where you 

must consider the daily expense of a jury in a majority of 

cases, it will be found that this cost id a very moderate 

one.



A very convincing piece of evidence that shows that 

the Board is not only an independent governmental agency, 

but that it is looking out for the interest of the tax

payer as much, if not more, than it is for the government, 

is the fact that the total amoun^f the deficiencies in

volved in the 51,927 cases disposed of to date is 

$1,250,000,000*00, as assessed by the Commissioner; while 

the aggregate amount determined by the Board to be correct 

for these same fifty odd thousand cases was $400,000,000.00. 

This figure is almost exactly one-third of the original!amount 

as found or proposed by the Commissioner. In other words, 

the taxpayer was correct two-thirds of the time, and the 

Comnissioner, or Government one-third of the time. To my 

mind this is conclusive evidence that the Board is impartial, 

is absolutely fair to the taxpayer, and that the taxpayer’s 

money and interest is as well protected by the Board as by 

any court in the land.
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CHAPTER Ills THE FUTURE VALUE OF THE BOARD

An observation of the chart of proceedings docketed 

and closed for the first quarter of the fiscal year of 

1933 shows that there has been a further reduction of 

1838 cases from the pending cases for that period. A 

further examination of this quarter shows a steady in

crease in the number of cases disposed of over the number 

of such cases filed, and that this steady increase points 

to like results for the months to come. In fact I am ad

vised by the Clerk to the Board that final reports for 

November will show a further decrease in the number of 

cases pending in the rough sum of 50G cases. That like

wise there is every reason to believe that this will con

tinue for the whole year, since there are many group cases 

pending, in which one decision will dispose of the entire 

gumber*

A consideration of these factors shows conclusively 

that the Board is gaining ground rapidly on the pending 

cases, that they are reasonably within si$it of being up- 

to-date on pending cases, and that as the Board grows 

older and becomes more experienced in handling similar
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questions, and in expediting cases, a further decrease 

in pending cases is to be reasonably expected«

On ®etbb0r 31* 1932, there were pending before

the Board 17,683 proceedings divided as follows:

Not at issue 897

Reserve (pending court decision 
on similar question) 736

Circuit Calendar 5489

Day Calendar (actually set for 
hearing) ..ft

Circuit 
Washington 

General Calendar

157
2100
6554

Awaiting Entry of Decision 288

Awaiting decision pursuant to Mandate 19

Under submission to Members 1443

Thus it can be seen from this that the number 

17,683 does not look so formidable when divided as 

shown above, nor does the situation of being able to 

catch up look like a dream. Which it is to many of 

the Federal Courts.

Then again if we examine the Board Report before 

the Sub-Committee of the House Conmittee on Appropria-
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tions.wecfind the following statement, which throws light 

on the future of the board.

"jin earnest and determined effort is being made to 

reduce the number of cases pending before the Board, to the 

end that the amounts involved may be either (settled) or 

paid into the Treasury of the United States or the tax

payer’s liability for payment be extinguished."

"Double the number of cases ordinarily set for hearing 

are now being placed on the trial calendars for hearing in 

Washington; and the number on the day calendar for circuit 

hearing has been more than doubled."■

"At present, there are over 5*000 cases on the cir

cuit calendar, awaiting assignment for hearing. Every 

effort is being made to reduce this number by sending 

various members to certain strategic points throughout 

the country and keeping them therefor from two to six weeks, 

hearing proceedings."

It is not enough to point to statistics in settling 

the question of what the Board has accomplished. We must 

look further and remember and consider the congestion that 

would have resulted had this vast number of cases been thrown



into the Federal courts, already overburdened as they are. 

We must further recall end compute the advantage accruing 

to the taxpayers from the retention of the,money involved 

until termination of the litigation before an impartial 

tribunal. We must consider the advantage that comes from 

consistency of decision and,the modicum of expertness that 

is achieved through exclusive attention to one fiBikd of 

law.

Certain it is that some comparable agency must be 

maintained. Whether in the matter of taxes the Board 

will follow the trail blazed in the matter of customs 

duties is yet to be determined. There íb a fairly close 

analogy between the Board of Tax Appeals and the former 

Board of General Appraisers, now the United States Cus

toms Court. Likewise, there would be easily recognized 

advantages were all appeals from the Board of Tax Appeals 

concentrated in one special.appellate court similar to 

the Court of Customs and Patent Appeals. There are a 

number of authorities who urge the wisdom of such a step. 

But these are matters resting in the sound judgment of 

the legislative authority, and we will not deal with that
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phase of the subject in this paper (2)«

I submit that the Board has justified th© confidence 

reposed in it by its creators. It is apparent from its 

decisions that it is not an enemy of the citizen - and 

that throughout it has protected the taxpayer’s interest. 

That furtherj upon examination of all available statis

tics and the charts contained herein it will be seen that 

the Board is reasonably up-to-date, and gaining all the 

time; that the number or percentage of reversals by the 

various Courts of Appeal and by the Supreme Court of the 

United States is small; that the cost per case or the 

expense of maintaining this Board. is reasonable when 

considered in the light of cost per case for the various 

federal courts; and that especially, it must be kept in 

mind that if thia body had not been created these sixty- 

eight odd thousand cases would have been filed in the 

various federal courts, and as a result thereof they 

would not only have been swamped, but they might per

manently be impaired by such action, the cost would have 

been greater, the lapse of time longer, and their inde

pendent decision could not be more acceptable to the tax- 

(2) supra, p. 9. 



payer than the Board decision (in light of the small 

number of cases appealed end small percentage of re

versals) ; therefore, I conclude that in view of all 

these factors the value of the Board, present or 

future, is apparent.


