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How contrary it is to our practice 
and ways of thinking for the same 
person to be accuser and sole judge 
in a matter which, if he be sensi
tive, may involve strong personal 
feeling.

— Justice Holmes
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INTRODUCTORY

Executive agencies which are invested, with 

functions judicial in character are herein designated, 

’’administrative tribunals". This paper is limited, to 

administrative tribunals within the federal government.

Gradually and continuously judicial functions 

have been conferred upon executive agencies until at 

present the executive department of the government is 

honeycombed with administrative tribunals. These tri

bunals are courts in everything but name. Their judicial 

functions vary proportionately to other functions, either 

legislative or executive or both, from those which are 

negligible in amount to those which are exclusively judi

cial in nature. As of January 1935* there is a total of 

73 administrative tribunals engaged in passing upon 267 classes 

of cases judicial in character. Forty-two of the tribunals 

can be found within eight of the ten established departments 

of the government, and the remaining 31 are in or comprise 

the independent establishments which are under the Executive. 

There are 2U9 departments, bureaus, divisions, commissions, 

boards, administrations, corporations, committees, offices 

and services, and roughly 3°$ of these different types of ex

ecutive organizations to some extent are invested with judicial 



functions. It was this fact which prompted the Special 
Committee on Administrative Law ^to state , that "——the 

judicial branch of the federal government is being rapidly 

and seriously undermined.——"

Administrative law, as a separate field of juris-* 

prudence, is burdened with three serious limitations. First,
2/the law digests, excepting periodical indexes,w do not have a 

separate classification of administrative law cases. Second, 

there is no common understanding as to the definition or 

limitation of the subject matter of administrative law, with 

the result that there is a wide divergence in the scope of 

the subject covered by case and text books on administrative 

law. Third, there has been no adequate survey of the sub

stantive sources of administrative law, namely the discre-
•z/ 

tionary powers invested by statutes in administrative officers*-" 

It is hoped that administrative law will soon become established 

as a separate field of jurisprudence. From the standpoint of 

the practicing lawyer, the absence of an encyclopedia of adminis

trative law is keenly felt.

1/ 59 A. B. A. Hep. 539. 5^9.
2/ The indexes to legal periodicals did not have a separate 

heading for articles on administrative law until after 
1900, and even then it waB applied more to political 
science than to law.

3/ A provisional survey was made for the Special Committee 
on Administrative Law in 1935*
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I. CHARACTER AND EUNCTIONS 
OF ADMINISTRATIVE TRIBUNALS

The federal judicial system of the United States 

consists (1) of constitutional courts, namely the United 

States Supreme Court, the United States Circuit Courts of 

Appeals, and the several District Courts, and (2) of legis

lative courts, namely the several territorial courts and the
lx/

Court of Claims of the United States,-" United States Customs 
5/

Court, and the United States Court of Customs and Patent 

Appeals."^ Supplementing this judicial system are the numerous 

administration agencies which are invested with judicial fune-
1!tions* It is in these institutions that a large portion of 

cases and controversies are tried in the first instance* 

Actions of administrative tribunals, at least in theory, are 

subject to judicial review and control* Administrative • 

tribunals are in fact a part of the judicial system. At the 

present time there is practically no limitation upon the power

Williams v. U. S., 289 U.S. 553*
5/ Kreutz v. During, 69 F. (2d) 802.
"bj See Ex parte Bakelite Corp., 279 U.S. 438.
Jj Old Colony Trust Co. v. Comm, of Internal Revenue, 

279 U.S. 716.
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of Congress to turn judicial powers over to executive 

agencies. It is conceivable, under the present state 

of law, that all cases and controversies, except criminal 

cases and those involving constitutional questions, could 

be determined initially in executive departments. Indeed, 

the present tendency is definitely in this direction. 

Executive agencies of the federal government, excluding 

international commissions, which in one way or another are 

engaged in performing judicial functions, include the 

following:

Civil Service Commission

Department of Agriculture
Agri cultural'Adjustment Administration 
Bureau of Animal Industry 
Grain Futures Administration 
Grain Futures Commission 
U. S. Board of Tea Appeals

Department of Commerce
Bureau of Air Commerce
Bureau of Navigation of Steamboat In* 

spection 
Boards of Local Inspectors

Patent Office 
Commissioner of Patents 
Patent Board of Appeals

U. S. Shipping Board Bureau

Department of the Interior
Commissioner of the General Land Office 
Commissioner of Indian Affairs 
Commissioner of Declamation 
Petroleum Administration
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Department of Justice 
Board of Parole

Department of Labor 
Immigration and Naturalization Service 

Board of Review
Boards of Special Inquiry 

U. S. Conciliation Service

Department of the Treasury 
Bureau of Internal Revenue 
Bureau of Narcotics 
Comptroller of the Currency 
Customs Service
Federal Alcohol Administration 
Procurement Division

Department of War 
Office of the Chief of Engineers

Farm Credit Administration

Federal Communications Commission

Federal Coordination of Transportation

Federal Home Loan Bank Board

Federal Housing Administration

Federal Power Commission

Federal Reserve Board

Federal Savings and Loan Insurance Corporation

Federal Trade Commission

Foreign Trade Zones Board

General Accounting Office

Interstate Commerce Commission

National Bituminous Coal Commission

National Labor Relations Board
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National Mediation Board

Post Office Department
Third Assistant Postmaster General

Hailroad Retirement Board

Resettlement Administration

Securities and Exchange Commission

U. S. Board of Tax Appeals

U. S. Employees Compensation Commission

U. S. Tariff Commission

Veterans Administration

Frequently the same tribunal is exercising different

classifications of judicial functions. Space does not permit an 

enumeration or an analysis of the judicial duties reposed in 

each agency. Judicial functions possessed by the tribunals may 

be grouped into six general classes:

1. Judicial functions exercised in con
nection with rate-making powers, namely valuation 
determinations, and determinations as to reasonable
ness of existing rates, practices and regulations.

2. Judicial functions incident to issuance of 
cease and desist orders, which are precisely similar 
to injunctions in equity.

3. Judicial determinations incident to the re
vocation and suspension of licenses, privileges, or 
Other grants of a regulatory character. In each case 
the tribunal’s determination is conditioned upon a 
finding that the license has Violated the statute re
gulation or terms of the license.
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U. Judicial functions incident to the act* 
judication of claims against the government, in- 

. eluding claims by the government against the 
citizen. This covers the whole field of money
claims, including customs, revenues, contracts, etc.

5. Judicial functions which are really of a 
criminal character, incident to the ascertainment 
and assessment of penalties and forfeitures, in
cluding deportation proceedings. In these cases, 
punishment of one kind or another is visited upon 
the respondent for violation of law. In deportation 
cases the same tribunal issues the warrant, makes 
the arrest, prosecutes the case, hears the evidence, 
issues the order, reviews its own action, and carries 
the order into execution.

6. Judicial functions incident to determinations 
of reparation proceedings. The tribunal in these cases 
orders one party to pay money damages to another party 
for breach of a statuatory obligation.

Rate cases, cease and desist proceedings, license revocation

cases, money claims, penalties and deportation cases, and reparation 

proceedings are descriptive of the general classes of controversies 

which are adjudicated by administrative tribunals. The types of cases 

are essentially different, although in all cases, except in adjudi

cation of claims or patent interferences, the action of the tribunal 

is conditioned upon finding a violation of a statute or regulation.

In every proceeding there are definite issues, justiciable in character, 

and the general requirements of due process in law, including reasonable 

notice and opportunity for hearing, a fair hearing with the right to be 

confronted with the evidence and to have the determination supported by 

some substantial evidence.



Administrative tribunals are airpowered, to sub

poena witnesses, administer oaths, take testimony and. de

positions, require the production of documents, hold hearings, 

make findings, and issue orders of a judicial character. The 

only essential difference between courts of law and administra

tive tribunals is that the former have no so-called inherent 

powers, whereas tribunals are limited to those powers expressly 

conferred by statute. For example, administrative tribunals, 

on their own motion, cannot hold witnesses or attorneys in con

tempt of court, nor can they levy executions of their own 

orders. In general, orders must be supplemented by court action, 

but findings of fact are conclusive and orders are presumptively 

valid, and not subject to collateral attack. In short, supple

mental court proceedings are much the same in character as pro

ceedings for an execution of foreign judgaents.

1, Judicial and Other Acknowledgement 

of Judicial Powers in Executive Agencies

If the application of a rule of law to particular facts 

in particular cases constitutes a judicial function, there is no 

longer any doubt but that a substantial portion of federal law is 

adjudicated by executive agencies. That administrative tribunals 

are engaged in performing judicial functions has been declared in 

a great variety of cases.
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Den v. The Hoboken Land & Irnuv. Co., How. 272-220;

"That the auditing of the accounts of a receiver of 
public moneys may be, in an enlarged sense, a judi
cial act, must be admitted. So are all those adminis
trative duties the performance of which involves an 
inquiry into the existence of facts and the applica
tion of them to rules of law.*1

U. S. v. Duell, 172 U.S. 576/5S6;

•"Now, in deciding whether a patent shall issue or 
not, the Commissioner acts on evidence, finds the 
facts, applies the law, and decides questions affecting 
not only public but private interests: and so to re
issue, or extension, or on interference between con
testing claimants: and in all this he exercises judicial’ 
functions.”1

"This court held (Butterworth v. Hoe, 112 U.S. 50) 'that 
while the Commissioner of Patents was an executive of
ficer and subject in administrative or executive matte’s 
to the supervision of the head of the department, yet 
that his action in deciding patent cases was essentially 
judicial in its nature and not subject to review by the 
executive head, an appeal to the courts having been pro
vided for."

The Interstate Commerce Commission is one of the oldest adminis

trative tribunals in the federal government. Its first blunder of major 

importance was its attenpt to prescribe a rate for the future, which was 

held by the Supreme Court to be a legislative function, not then dele

gated to the Commission. The Court acknowledged, without concern, that 

the Commission was invested with judicial powers. I, C. C. v. Cincinnati 

N. 0. & T. P. H. Co.. 167 U.S. 497. 501.

"The power given is partly judicial, partly execu
tive and administrative, but not legislative.”

Since this decision, the Supreme Court has again recognized

from time to time that the Interstate Commerce Commission exercises

judicial functions.
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Great Northern 5. Co, v. Merchants Elevator Co*.
259 U.S. 285, 291:

"To determine whether a shipper has in the past been 
wronged by the enaction of an -unreasonable or dis
criminatory rate is a judicial function.”

Baer Bros. Mercantile Co.Denver Rio Grande R. Co.. 
233 u.s. 479, Us6s ~ "

’’But awarding reparation for the p®st ... is made 
by the Commission in its quasi-judicial capacity to 
measure past injuries sustained by a private shipper*”

Arizona Grocery Co. v. Atchison. T. 4 S. F. R, Co..
284 U.S. 370:

"The act altered the commerce law by lodging in the 
Commission the power theretofore exercised by courts, 
of determining the reasonableness of a published rate. • 
In passing upon the issue of fact the function of the 
Commission was judicial in character.”

The courts have recognized that judicial functions are being

performed by/miscellaneous variety of other administrative tribunals.

Degfeese v. Smith. ip6 Fed. ^38»

’’Under the acts of Congress and the decisions of the 
courts to which reference has been made the comptroller 
of the currency constitutes a quasi-judicial tribunal, 
to whose exclusive determination Congress has intrusted 
the decision in the first instance of the question, what 
proportion of the full liability of the shareholder of 
an insolvent bank it is necessary to collect to pay its 
debts, and when this amount shall be paid.”

U. S. v. Riverside Oil Co.. 190 U. S. 3^6:

"Congress has constituted the Land Department, under 
the supervision and control of the Secretary of the In
terior, a special tribunal with judicial functions. . •”

Sullivan v. Union Stockyards Co.. 26 J. (2d) 60, 62:

”An order of the Secretary of Agriculture, determining 
that a rate is unreasonable or discriminatory and award
ing reparation, (under the Packers and Stockyards Act) is 
a quasi judicial order."

U. S. v. City of Moline, 82 Fed. 592, 598;

"There is, therefore, in the act (regulating obstructions
- 10 -



to navigation) no delegation of judicial power 
to the Secretary that is not open to review in 
the courts J*

Lloyd, Sabando Societa Anonima Per Azioni v. Biting.
2S7 U.S. 329. 335:

. as the fines are not invalid, however, imposed, 
... (in immigration .matters) Congress may choose 
the administrative rather than the judicial method 
of imposing them.”

U. S, v. Burleson 255 U. S. U07, U2S; (J. Brandeis, 
Dissenting):

"In making the determination (second-class mail privi
leges), he must, like a court or a jury, form a judgment 
whether certain conditions prescribed by Congress exist, 
on controverted facts or by applying the law. The func
tion is strictly a judicial one, although exercised in 
administrating an executive office."

The exercise of judicial functions by administrative tri

bunals has been openly confessed by certain agencies from time to 

time.

Congressional Directory (1935) P» U7IS

”... the Bureau (of Navigation and Steamboat In
spection) is charged, under direction of the Secretary 
of Commerce, with enforcement, through collectors and 
surveyors, cf customs, of the .navigation and steam
boat inspection laws, and the consideration of action 
to be taken on fines, penalties, and forfeitures in
curred under these laws?"

"Not the least important of the work of the local in
spectors is the investigation of violations of the 
steamboat inspection laws. In such instances the boards 
of local inspection have quasi-judicial authority, and 
these boards have conferred upon them the authority and . 
the right to suspend or revoke the licenses of officers 
who have been found guilty of violating these laws, neg
ligence, inattention to duty, etc."
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U. S. Government Manual (1935) page 117:

"The Bureau ( U.S. Shipping Board) has quasirr- 
judicial authority to receive and determine condi
tions of shippers passengers and others, alleging 
unreasonable or unjust discrimination subject to 
its regulatory powers . •

In a message to Congress, dated January 31, 1935* trans

mitting the report of the Federal Aviation Commission, the President 

based his refusal to adopt its recommendation to create an aviation 

commission upon an unwillingness to repose judicial functions in new 

commis sions: ”In the granting of powers and duties by the Congress,

orderly government calls for the administration of executive functions 

by those administrative departments or agencies which ha,ve functioned 

satisfactorily in the past, and, on the other hand, calls for the 

vesting of judicial functions in agencies already accustomed to such 

powers.11

Citations could be continued at length as to the wide ao- 

knowledgnent of judicial functions being exercised by executive 

agencies. Another type of evidence supporting this statement is found 

in the reports of decisions of administrative tribunals. These re

ports are widely different in character, varying all the way from 

bound volumes of decisions to press releases. Some of these reports 

are regularly cited in legal indices. For example, in Shepard1 s 

United States Citations we find the following:

Interstate Conmerce Reports

Public Land Decisions

Treasury Decisions
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Reappraisment Decisions

Internal Revenue Decisions

Treasury Decisions - Prohibition

Treasury Decisions - Industrial Alcohol

Treasury Decisions - Narcotics

War Risk Insurance Decisions

Veterans Bureau Decisions

United States Board of Tax Appeals Reports

The Federal Trade Commission maintains a bound volume of

reports which,however, is not included in the above: and the Federal

Communications Commission is required to "provide for the publication

of its reports and decisions", although as yet they are only available

in the form of miscellaneous press releases.

It is evident that there exists a wide variety of judicial

functions which could be exercised by the courts, but which are in fact

being exercised by administrative tribunals.

Den v» The Hoboken Land & Impv. Co.. 18 How. 272, 280,

"At the same time there are matters, involving public rights 
which may be presented in such form that the judicial power 
is capable of acting on them and idaich are susceptible of 
judicial determination, but which Congress may or may not 
bring within the cognizance of the courts of the United 
States, as it may deem proper."

Ex Parte Bakelite Corp. 279 U.S. 438, 451:

"Legislative courts also may be created as special tri
bunals to examine and determine various matters arising

-13-



between the government and others, which from 
their nature do not require judicial determina
tion and yet are susceptible of it. The mode 
of determining matters of this class is com
pletely within Congressional control. Congress 
may reserve to itself the power to decide, may 
delegate that power to executive officers, or 
may commit it to judicial tribunals.”

The above citation, while applicable to legislative courts, is 

equally applicable to administrative tribunals.

At the same time, courts have been approving the ex

ercise of jucidial functions by executive agencies, they have 

acknowledged that proceedings in administrative tribunals are 

lacking in essential securities and assurances.

White v. Chin Fang. 25J U.S. 90, 93:

"• • • oneiiio has been in the United States, and 
has departed from it with the intention of returning 
is entitled, under existing legislation, to have 
his right to do so judically investigated with its 
•assurances and sanctions’, as contrasted with the 
discretion which may prompt, or the latitude of 
judgment which may be exercised in executive action.”

"But this overlooks the difference in the security 
of judicial over administrative action.”

U.S, v. Woo Jan. 2U5 U.S. 552:

”The difference is marked. It is the difference be
tween administrative and judicial action:”

Crowell v. Benson. 285 U.S. 22, 61:

"But when fundamental rights are in question, this 
Court has repeatedly emphasized ’the difference in 
security of judicial over administrative action.’"

A former president of the American Bar Association, in an address en

titled "Liberty and Law", stated "w we are not willing to exchange 

our birth right for a mess- of administrative potage, no better for

having been prepared by democratic cooks" 
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2. Limitations Upon Vesting Judicial 

Functions in Executive Agencies

The question arises? What limitations are there, 

if any, restricting the vesting of judicial functions in 

executive agencies? It appears that the courts have been 

more concerned in preventing Congress from delegating its 

legislative powers than they have i,h protecting the judi

cial department from encroachment of executive agencies. 

There are two principal limitations. First, Congress can

not deprive the constitutional courts of the determination 

of constitutional questions. Crowell v. Benson. Supra, And 

secondly, the courts cannot be deprived of the jurisdiction 

to review judicial determinations of executive agencies.

Phillips v. Commissioner, 283 U.S. 5^9* 597s 

•’lhere only property rights are involved, mere 
postponement of judicial inquiry is not a 
denial of due process, if the opportunity 
given for ultimate judicial determination is 
adequate.11

Springer v. U. S, 102 U.S. 586, 593:

Scottish Union, etc, v. Bouland. 196 U.S. 611, 631.

However, the said ultimate judicial determination is uni

versally limited to questions of law, and such restrictions although 

legally within the requirements of due process, are not free from 

well-merited criticism.
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Ray A. Brown, Administrative Commissions and the 
Judicial Power; Minn L. R. (XIX) 261. 274:

”The essence of the judicial duty is to decide. 
If as a practical matter that ultimate decision 
rests with an administrative tribunal, to that 
extent has the judicial power of the court been 
affected. If all the courts do is to furnish the 
enforcement process for the administrative deter
mination, the essence of the judicatory function 
is with the latter and not- with the former body. 
So also judicial review of only a limited portion 
of the commissions determination leaves the com
mission as the sole and final arbiter of that part 
of the controversy to which the judicial review 
does not extend. Any one familiar with workmen’s 
compensation litigation, for example, knows full 
well that in ninety per cent, of the cases it is 
the commission’s determination of the facts which 
ia the conclusive and decisive factor. Even where 
full judicial review is afforded, the administrative 
decisions may, for practical reasons, be the final 
word.”

As early as 1907 the apparent tendency of the courts to 

acquiesce in the performance of judicial functions by executive 

agencies was clearly indicated.

Dean Pound, Executive Justice. 55 -Am* Beg. 137:

”A brief review of the course of judicial decision 
for the past fifty years will show that the judiciary 
has begun to fall into line, and that powers which 
fifty years ago would have been held purely judicial 
and jealously guarded from executive exercise are now 
decided to be administrative only and are cheerfully 
conceded to boards and commissions.”

It was not until 25 years later (1932), that the Supreme

Court clearly indicated that there might be some stopping point 

short of complete fulfillment of the prediction of Dean Pound.
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Crowell v. Benson. 2S5 U.S. 22, 57

“The recognition of the utility and. convenience 
of administrative agencies for the investigation 
and finding of facts within their proper province, 
and the support of their authorized action, does 
not require the conclusion that there is no limi
tation of their Use, and that the Congress could 
completely oust the courts of all determinations, 
of fact by vesting the authority to make them with 
finality in its own instrumentalities or in the 
Executive Department. That would be to sap the 
judicial power as it exists under the Federal Con
stitution, and to establish a government of a bureau
cratic character alien to our system, wherever funda
mental rights depend, as not infrequently they do 
depend, upon the facts, and finality as .to facts be
comes in effect finality in law."

The above decision sharply limited the judicial functions of the 

United States Hoployees Compensation Commission, but otherwise it 

has scarcely checked the movement toward greater extension of ad

ministrative justice.

Judicial Review of Administrative

Decisions

Judicial control of judicial functions of administrative

tribunals is either expressly provided for by statute, or not pro

vided for at all. In the former case, the method of review provided 

for is exclusive and must be precisely followed. In case no method 

of review is provided for, the courts by reason of their inherent 

powers, are able to exercise some degree of judicial control. In 

these cases, proceedings to review actions of administrative agencies 

are instituted by,

mandamus 
certiorari 
injunction

quo-warranto 
habeas corpus 
prohibition, etc.
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The grounds upon which administrative determinations 

will be judicially reviewed have been stated as follows: (Willoughby 

Constitution of the United States, page 1659).

n(l) in order to ascertain whether the law under 
which the administrative agency is acting is con
stitutional;

(2) in order to ascertain whether, by its procedure, 
or by the character of the action taken by it, the 
administrative body has violated any Federal con
stitutional provision and especially that relating to 
due process of law;

(3) granting that the law under which the administra
tive body is acting is valid, to ascertain whether 
the administrative body has properly construed the 
legislative mandate or principle or rule of regula
tion laid upon it;

(4) in order to ascertain whether the administrative 
agency has acted in an ultra vires manner;

(5) in order to ascertain whether the administrative 
agency has exercised its powers in an arbitrary, un
reasonable, malicious, or unduly discriminatory or 
partial manner; and

(6) in order to ascertain whether the administrative 
agency has made a correct finding of facts, or drawn 
conclusions from the facts found which those facts 
can, in reason, be conceived to support.”

Under the present state of the law, whether the method of 

review is or is not provided by statute, there is no independent re

view as to questions of fact. Administrative tribunals can ignore 

the weight of tne evidence with complete immunity from judicial res

traint. It is only necessary that their findings be supported by 

something more than a scintilla of evidence. I, C. 0, v» Union Fac, 

B. Co.. 222 U.S. 541. Accordingly, administrative tribunals have
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complete discretion to decide a case, either one way or the 

other, on the same record, which is a power not even possessed 

by constitutional courts, ,

In some cases the citizen has a choice between a variety 

of different methods of judicial review with widely different re

sults, It is possible for the taxpayer to obtain three different 

types of judicial review. For example, in certain types of cases, 

there is a choice between a Board of Tax Appeals proceeding, an 

action at law against the Collector of Internal Revenue, or a suit 

of equity by way of injunction. In all cases the appellate review 

would be by a Circuit Court of Appeals, but the scope of the ap

pellate review might, vary widely. In the first case the findings 

of the Board of Tax Appeals would be considered conclusive, in the 

second case the findings of fact would have to be in accordance 

with the weight of the evidence, and in the third case the whole 

record would be fully reviewed by the appellate court. With res

pect to this heterogeneous system of judicial review of tax cases, 

a justice of the Supreme Court recently described one method as an 

’Anomalous relic of by-gone modes of thought." Moore Ice Cream Co, 

v. Rose. 229 U.S. 373, 382.

4. Statutory Foundation of Administra

tive Tribunals (Crain Futures Commission)

Administrative tribunals have taken possession of a 

boundless field of jurisprudence, which is hardly susceptible of 
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definition. Briefly, administrative law has to do with that 

field of statutory law which is not ascertainable or applied 

except by previous proclamation or determination by an admin

istrative agency. The touchstone of administrative law is the 

exercise of administrative discretion. This discretion may be 

either legislative or judicial in character, and frequently all 

three types of powers are exercised by the same agency. Admin

istrative agencies are statutory creations, and in effect the 

statute is the constitution of the tribunal. The statutes evi

dence very little comprehension of the wide variety and type 

of powers conferred upon the tribunal. A single section of a 

statute may and frequently does confer executive powers to en

force the act, legislative powers to prescribe rules and regu

lations implementing the act, and judicial powers to make de

terminations in the application of the law to specific cases.

In general, statutes establishing administrative 

agencies contain the following types of provisions:

(1) Provisions which are applicable directly 
to persons and property without the innerposition 
of any administrative action. These may be called 
mandatory provisions. For example, it is unlaw
ful to render any communication service without 
filing a schedule of rates.

(2) Provisions which are mandatory upon the 
administrative agency, but which have no direct 
application to private persons or property. These 
provisions are mandatory, but only as to the ad
ministration agencies. For example, the Commission 
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is required to make an annual report to Con
gress, to preserve as public records, all 
copies of schedules, etc,

(3) Provisions which confer discretionary 
powers upon the administrative agency, either 
with respect to enforcement of the act, promul- 

• gation of rules and regulations, or conducting 
hearings and making determinations in specific 
cases. For example, upon complaint and answer 
the Commission may hear and determine whether or 
not a carrier has done or omitted to do anything 
in violation of the Act. Or the Commission may 
make such rules and regulations as may be nec
essary in the execution of its functions.

It is the third type of statutory provision that gives

rise to the vast field of administrative agencies, including those

which may be considered as administrative tribunals.

Administrative tribunals vary widely, one from the other,

and it is not possible to make a comparative study of their dif

ferent kinds of judicial functions. The Grain Futures Commission 

is chosen at random as representative of the general run of admin

istrative tribunals.
(Grain Futures Commission)

Judicial Status of the Commission. The first 
attenpt of Congress to regulate the Boards of Trade 
under the taxing power was declared unconstitutional. 
Hill v. Wallace. 259 U.S. 44. However, enough was 
stated in that opinion to encourage Congress to make 
another attempt to regulate dealings in grain futures, 
under the commerce power, on the theory that trading in 
grain futures determines prices, which affects the inter
state current of commerce in grains. The present act 
was upheld in Board of Trade v. Olsen, 262 U.S. 4. For 
a conparison of the functions of the commission with 
those of the Federal Trade Commission see Chamber of 
Commerce of Minneapolis v. T. T. C.. 13 F. (2d) 673* 685* 
As to the visitatorial powers of the Secretary of Agri
culture over boards of trade and its members, and the



right to require reports and. inspection of "books, 
see Barllett Frazier Co. v. Hyde, 65 (2d) 350.
For authority of the commission to suspend, desi
gnated. boards’ of trade for failure to admit persons 
to membership, see Board of Trade v.- Wallace. 67 F. 
(2d) U02, wherein the court set aside the order of 
suspension and remanded the case back to the commis
sion for further proceedings. The designation of 
grain exchanges is, in effect, a license, since it is 
unlawful to conduct such an exchange without being so 
designated. The prohibition against the use of the 
mails or interstate facilities by persons not author
ized to deal in grain futures has not been passed on 
judicially.

Creation and Authority. . The Commission was 
created by the act of September 21, 1922, (7 U.S.C. 8) 
to determine whether boards of trade, which are desi
gnated by the Secretary of Agriculture as "contract 
markets" are complying with the terms and conditions 
of the Grain Futures Act.

Organization, The Coranission is composed of the 
Secretary of Agriculture, the Secretary of Commerce, 
and the Attorney General.

(board of trade proceedings)
Wotiee. The board is served with notice of the 

hearing before the Commission.

Parties. Secretary of Agriculture, complainant 
versus the Board of Trade, respondent.

Issue. The respondent is required to show cause 
(1) why it is not complying with any of the require
ments of the act, e.g. failure to make reports on all 
transactions of the board and its members as required 
by the Secretary of Agriculture, failure to prevent 
dissemination of false or misleading information, failure 
to prevent manipulation or cornering, etc., and (2) why 
the Secretary has wrongfully denied an application of 
respondent to be designated as a "contract market" as 
required by the act.
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Jurisdictional facts* The future and cash 
transactions of the terminal and contract market 
nrust be sufficiently extensive as to affect the 
general value of grain in the current of inter
state commerce in wheat, corn, oats, barley, rye, 
flax and sorghum.

Witnesses. Provisions of the Interstate 
Commerce Act (49 U.S. C. 12) relating to the 
attendance and testimony of witnesses, production 
of documents, and immunity of witnesses, are made 
applicable to the powers and authority of the Com
mission, Secretary of Agriculture and referees.

Decision. The Commission may suspend or revoke 
the designation of the board of trade as a contract 
market, which becomes final and conclusive in 15 
days unless the respondent appeals.

Judicial Review - Proceedings. The board of 
trade may institute appellate proceedings by peti
tion to the circuit court of appeals where its 
principal place of business is located. Copies of 
the record, notice, charges, evidence, report and 
order are certified to the court. The case is pre
ferred on the docket and the court may affirm (1) 
the Commission’s order of suspension or revocation, 
or (2) its affirmation of the Secretary’s denial 
of the application to be designated as a "contract 
market” or modify or set aside either such action 
if the order is (a) unsupported by the weight of 
the evidence (7 U. S.C. 9)2/ (b) was issued without 
due notice or opportunity for hearing, (c) infringes 
the Constitution or (d) is beyond the jurisdiction 
of the Commission.

(board member proceedings)
Notice. Notice, complaint and order to appear 

at a place and date not less than J days after ser
vice, are rendered by the Secretary of Agriculture.

Parties. The Secretary, complainant versus any 
person, association,, partnership, corporation or 
trust, respondent.

8/ The term "weight of evidence" has never been 
challenged. If it is, this section will either 
be held invalid or construed to mean "without 
any substantial evidence."



Issue. Whether any such person, etc. 
is violating the act oi- rules and. regula
tions, or is manipulating the market price 
of grain.

- Hearing. The hearing may be held, anywhere in 
the. United States by the commission or by a re
feree designated by the Secretary of Agricul
ture.

Witnesses. (Same as above) 

Decision. The commission may order the 
trading privileges of any such person, etc., 
on any board of trade suspended.

Judicial Review. (Same as in the Hoard of 
Trade Proceedings.)

Statutory provisions relating to the organization of 

administrative tribunals raise a peculiar variety of implications, 

Generally it is provided that not more than a majority of members 

may be appointed from any one political party. This restriction, 

although designed to secure a bipartisan board, supports an in

ference that it is executive in character, and politically res

ponsible to the President. However, the members, if appointed 

for a fixed term, have a degree of permanency in tenure (Estate 

of William Humphery v. U. 295 U»S. 602.) which renders support 

to the judicial character of a tribunal. But the examiners who 

are generally the trial officers within the tribunal have no such 

security of tenure. Again there is generally the use of a provision 

prohibiting members from owning stock or being otherwise interested
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in the concern or business regulated by the tribunal. Ap

parently this is designed to avoid the situation of having 

members interested in the subject matter of the tribunal’s 

determinations. However, a situation infinitely more serious 

is presented by allowing an administrative tribunal to be 

judge in its own case.

-25-



II. JUDICIAL BLUNDERS OF ADMINISTRATIVE 

TRIBUNALS

The scope of this inquiry is limited to those 

instances wherein courts have held that errors have been 

committed by executive agencies in the determination of 

justiciable controversies. Any intention of parading the 

judicial blunders of executive agencies across the pages 

of this paper for its own sake is emphatically disclaimed. 

All tribunals are in some degree subject to judicial con

trol, as ineffectual as that control may be in practical 

administration. The numerical proportion of those cases 

reversing determinations of tribunals as compared with 

those of affirmance is very small. But statements of the 

courts in cases which affirm actions of administrative 

tribunals setting forth the extent of judicial control 

over the tribunal are in a strict sence obiter dicta. 

For example, where courts refuse to grant writs of man

damus, the decisions generally recite the rule under which 

the writ might have been granted, but it is in those cases 

where the writ is actually issued that we find the law 

being applied. Likewise, before the demise of NIRA the 

rule repeatedly announced by the courts that Congress could 

not delegate its legislative functions was unsupported by 

a single binding precedent. It is only in those cases where
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the courts have reviewed and investigated actions of ad

ministrative tribunals that we find judicial control ac

tually assorted and applied.

Reversals by courts of administrative tribunals 

in performance of judicial functions are the type of blunder 

herein considered. Blunders of tribunals in the performance 

of legislative functions are not within the scope of this paper, 

even though such blunders have been fettered out and so de

clared in judicial pronouncements. Not all blunders of ex

ecutive tribunals, even those judicial in character, have been 

judicially established. First, there is a comparatively large 

number of such tribunals which are of recent creation, and 

although they may be turning out judicial determinations day 

by day, their actions either have not been reviewed by the 

courts at all, or the review is in such an unsettled state as 

not to merit consideration at this time. Second, since judi

cial review is uniformly., limited to questions of law, blunders 

of administrative tribunals in making determinations on ques

tions of fact, however numerous, are never brought to the light. 

In so far as the determination of such controversies are con

fined to questions of fact, the administrative tribunal enjoys 

complete immunity from judicial control. Moreover the bulk of 

determinations by administrative tribunals turns upon questions 

of fact and not upon questions of law, and it should not be 

overlooked that even in those cases where questions of law are 

presented, the tribunal can prepare its decisions with an eye
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to the courts and thus restrict its determinations to 

questions of fact.

For one reason or another it is not feasible 

to make any complete tabulation of cases reversing judi

cial actions of administrative tribunals. Some tribunals 

have had the Supreme Court define their boundaries rather 

precisely. But most of them mpst still look forward to 

theii’ first encounter with the judiciary. The problem 

of the future is best viewed in the light of the past. 

Accordingly, a few actual cases, which are representative 

of the breadth of the field of administrative law, have 

been selected to illustrate how administrative tribunals 

in the past have been made aware of their responsibilities 

to the judicial system.
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1. General Accounting Office

This tribunal was established June 10, 1921, 
independent of the executive departments.-^ It is headed 

by the Comptroller General and is an administrative tri

bunal of first magnitude. The Comptroller General is 

charged with the duty of adjusting and settling all claims 

and demands whatever against the United States (jl U. S.C. 71). 

His purpose, generally stated, is to keep payments of public 

moneys confined to purposes authorized by statutes. f?hen a 

claim is disallowed, the department or establishment cannot 

expend money for the purposes prohibited by the ruling, which 

may also mean that a private person is deprived of a sale of 

goods or services to the government. Thus the real party in 

interest is frequently the citizen, and the subject matter 

of the controversy is a money claim against the government. 

The Comptroller General, in much the same manner as the Court 

of Claims, is invested with jurisdiction to determine whether 

or not particular claims are authorized by law.

In theory, at least, the General Accounting Office is 
an administrative agency of the legislative department.
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-Alaska Steamship Co. v, U.s7*

Facts. American seamen who were stranded as the result of

a shipwreck were transported from Ketehekan, Alaska, to

Seattle, Washington, by Alaska Steamship Company. Compen

sation for returning the destitute seamen was denied by the 

Comptroller General. Both the S. S. Depere, which had been 

wrecked, and the S. S. Yukon, which transported the seamen 

back to the United States, were owned by the same company, 

and payment of the certificates was denied on the ground 

that it was the duty of the company to return to the United

States, seamen of its own wrecked vessel.

Statute. The statute in part prescribes (U6 U.S.C. 679)2

"All masters of vessels of the United States and bound to 
some port of same, are required to take such destitute seamen 
on board their vessels, at the request of consular officers, 
and to transport them to the port in the United States to 
which such vessels may be bound, . . . and said consular of
ficer shall issue certificates for such transportation, which 
certificates shall be assignable for collection."

Comptroller General

(Settlement Certificate 
"G.A.O, Claims Division")

"Your claim N. 07502 (1) for 
$397-20 on account of trans
portation on your S.S. ’Yukon* 
furnished JQ shipwrecked seamen 
on the S.S. ‘Depere’ owned and 
operated by your company, which 
was wrecked at Post McArthur, S. 
E. Alaska, November 15, 1929, has 
been completely examined, and it 
is found that no part thereof may 
be allowed for reasons hereinafter 
stated.

Supreme Court

(290 u.s. 256, 265)

"The statutes terminate 
seamen’s right to wages with \ 
the termination of their ser
vice by the shipwreck, and 
without qualification impose 
on the government the obliga
tion ... was intended to be 
conditioned upon the ability 
of seamen, left destitute in a 
distant land, to induce the 
ship’s owner to transport them
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"The duty of relieving and 
transporting the men of ship
wrecked vessels is primarily 
that of the owner in operation 
and where the duty has been 
undertaken, the appropriation 
for the ’Relief and Protection 
of American Seamen1 is not avail
able to reimburse the owner or 
operator foi' the expense incurred 
in performing such duty."

in performance of a suppres
sed duty which the statute 
neither imposes nor mentions.

’’The Department of Commerce,*! 
not the Comptroller General, is 
charged with the administration 
of the statute, ... and in 
carrying it out as written, there 
is no administrative difficulty which 
would call for construction. The 
rulings of the Comptroller General 
rest upon a proposition so plainly 
contrary to law and so plainly in 
Conflict with the Statute as to 
leave them without weight as ad
ministrative constructions of it."

: Miguel v. McCarl j

Facts. The case involves the right of a Filipino Scout to re

tirement pay as an Army officer.

Statute. "That when in his opinion the conditions in the Philip
pine Islands justify such action, the President is authorized to 
enlist natives of these islands for service in the Army, to be 
organized as scouts, with such officers as he shall deem necessary 
for their proper control, or as troops or conpanies as authorized 
by this act, for the Regular Army." etc. (31 Stat. 757)*

Comptroller General

(a-4oo4s)

"It seems clear from this 
legislative history • • • that 
it was not contemplated that 
any member of such organiza
tion of natives of the Philip
pine Islands should be entitled 
to retirement, either officers 
or enlisted men ... It is to 
be observed that in the retire
ment of these natives of the

Supreme Court

(219 u.s. UU2, U54, U56)

"... Section 36 of the 
Act of 1901, ... plainly
establishes the status of the 
petitioner as an enlisted man 
in the army, and the Act of 
March 2, 1907> which just as 
plainly directs that such an 
enlisted man, having served 
thirty years as such, shall 
be placed upon the retired
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Philippine Islands the American 
taxpayer is being asked, in 
addition to supporting a native 
force in the Philippine Islands 
for the maintenance of order 
there for the benefit of the 
inhabitants of their Islands, 
to also support enlisted members 
of their force for the remainder 
of their lives at a substantial 
retired pay after they were af
forded such employment for thirty 
years. The retirement of enlisted 
men of the Philippine Scouts is 
not authorized even by the remotest 
implication of the laws.11 

list. In this situation the 
duty of the disbursing officer 
to pay the voucher in ’ question* 
is so plainly prescribed as to 
be free from doubt and equiva
lent to a positive command. • •

* * * * * *
However, the (Conptroller Gen
eral) continues to retain pos
session of the voucher, upon 
the theory that the disbursing 
officers were without authority 
to make payment, it belongs in 
the files of his office ... 
But it is not supposed that, hav
ing his attention called to our 
decision, the Comptroller General 
will care to retain possession of 
the voucher in that he will inter
fere in any way with its payment.1'
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2, Federal Trade Commission

This tribunal was established in 1914, and is 

empowered to determine and enjoin unfair methods of com

petition in interstate and foreign commerce (15 U.S.C. 41).

;Federal Trade Commission v. Klesner :

Facts, The complainant, Sammons, and the respondent,

Klesner, were retail merchants in Washington, D. C., and 

at the beginning of the proceeding were engaged in the 

business of making and selling window shades. Respondent

had entered the window shade business following a business 

and began using the 

in connection with the trade name 

Complainant’s business was conducted

the trade name ’’The Shade Shop.” One year and a half 

complaint was filed with the commission, it issued a 

and desist order against the respondent.

"Unfair methods of competition in commerce (in
Columbia). are declared

Supreme Court

misunderstanding with complainant 

words "Shade Shop" 

"Hooper & Klesner." 

under 

after 

cease

Statute, 
eluding commerce in the District of 
unlawful." (15 U.S.C. 4$).

Federal Trade Commission

(Docket Ho. 696)

"That the methods of compe
tition set forth in the fore
going findings as to the facts, 
and each and all thereof, under 
the circumstances therein set 
forth, constitute claims in the 
District of Columbia in viola
tion of Section 5 the Federal 
Trade Commission act . . ."
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"While the Federal Trade 
Commission exercises under 
Section 5 the functions of 
both prosecutor and judge, 
the scope of its authority 
is strictly limited.
*****
"In determining whether 

a proposed proceeding will

n



Federal Trade Commission
(con’t)

Supreme Court (con’t) 

be in the public interest the 
Commission exercises a broad 
descretion ... To justify 
filing a complaint the public 
interest must be specific and 
substantial.* ♦ * * *

’’The alleged unfair compe
tition herein complained of 
arose out of a controversy es
sentially private in its nature.

* * * * *
"The undisputed facts, estab

lished before the Commission at 
the hearings on the complaint 
showed affirmatively the private 
character of the controversy. It 
then became clear (it was. not so 
earlier) that the proceeding was 
not one in the interest of the 
public; and that the resolution 
authorizing the complaint had been 
improvidently entered."
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Federal Trade Commission v. Raladam Co. :

Facts< Respondent, Raladam Co., was a manufacturer 

of a reducing preparation called "Qbesity Cure." The 

Commission ordered respondent to cease and desist from 

"representing that its preparation is a scientific 

method for treating obesity, is the result of scientific 

research, or that the formula is a scientific formula; 

and from representing its preparation as a remedy for 

obesity, unless acconpanied by the statement that it

cannot be taken safely except under

direction."

Statute. (Same as above)

Federal Trade Commission

(Docket ITo. 1496)

"The practices of said res
pondent under the conditions and 
circumstances described in the 
foregoing findings are to the 
prejudice of the public, and res
pondent's competition and are 
unfair methods of conpetition in 
commerce and constitution viola
tion of an act of Congress approved 
September 26, 1914 ..."

medical advice and

(Supreme Court-con't) 
from which the conclusion legitim
ately can be drawn that these ad
vertisements substantially injured 
01* tended thus to injure the busi
ness of any competitor or of com
petitors generally, whether legi
timate or not."
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(283 U. S. 643, 649.
652, 654)

"Official powers cannot be 
extended beyond the terms 
and necessary implications 
of the grant. If broader 
powers be desirable they 
must be conferred by Congress. 
They cannot be merely assumed 
by administrative officers: 
nor can they be created by the 
dourts in the proper exercising 
of their judicial functions.
*****
"Findings of the Commission 

justify the conclusion that the 
advertisements naturally would 
tend to increase the business 
of the respondent: but there is 
neither finding nor evidence



3. Interstate Commerce Conmission

This tribunal was established, in 1887. and. in

vested. with judicial powers from the very beginning. Since 

then, additional judicial functions have heen conferred upon 

the Commission from time to time, until at the present time 

it has at least thirteen different classes of judicial duties, 

not including duties of this character which have been con

ferred upon the Commission in the administration of the inter

state Motor Bus legislation.

{Arizona Grocery Co. v. Atchison T. & S. P. P- Co.:

Facts, This case involves facts and proceedings which occurred 

or transpired over a ten-year period. The most- complete and 

yet succinct statement is found in the opinion delivered by 

Mr. Justice Roberts, as follows (p. 3^1):

’’The respondent carriers maintained 
a rate of $1,045 her hundred pounds for 
shipment of sugar from California points 
to Phoenix, Arizona. On complaint of 
petitioner and others, the Commission, after 
hearing, on June 22, 1921, found that the 
rate attacked had been, then was, and for 
the future would be, unreasonable to the 
extent that it exceeded 9&»5 cents, and 
ordered the establishment of a rate not ex
ceeding that figure. September 17, 1921, the 
carriers promulgated a rate of 96 cents, which 
they later voluntarily reduced to 86.5 cents. 
November J, 1922, certain of the complainants 
in the earlier preceding, other than petition
er, filed a new petition attacking the current



rate. While this case was pending the 
carriers, on January 10, 1924, again 
made a voluntary reduction to 84 cents. 
February 25, 1925» Commission filed 
a report prescribing for the future a 
maximum reasonable rate of 71 cpnts, to 
that extent modifying its earlier order. 
Reparation was found to be due shippers 
under the old rate, but none was ^.warded. 
February 8, 1927* the second case was 
reopened for further consideration, but 
the 71 cent rate was not disturbed. In 
a'later proceeding, with which petitioner’s 
and other claims for reparation were con
solidated, the Commission found that the 
rates to Phoenix from and after July 1, 
1922, had been unreasonable to the extent 
they had exceeded 73 cents from Northern 
California and 71 cents from Southern 
California, prescribed rates for the future 
from those origins to Phoenix and other 
Arizona destinations, and awarded petitioner 
and other shippers reparation in the amounts 
by which the rates paid (S6.5 and 84 cents) 
exceeded those (73 and 71 cents) found to 
have been the reasonable rates during the 
period since July 1, 1922.11

Statute. The Commission is authorized to hear and determine 
conrolaints against a carrier for doing or omitting to do any
thing prohibited or required by the act, and if such is found, 
to determine the amount of damages and order a reparation award 
in favor of the complainant.

Interstate Commerce Commission

(14c i.c.c. 171, 180)

"We have several times an
nounced that the objective of 
res adiudicata is not applied 
to us ... We reserve the right, 
upon a more comprehensive record, 
to modify our previous findings, 
whether in the same or a previous 
case, upon matters directly in 
issue before us as to which it

Supreme Court

(284 U.S. 37O, 389)

"Where, as in this case, 
the Commission has made an 
order for a dual aspect, it 
may not in a subsequent pro
ceeding, acting in its quasi
judicial capacity, ignore its 
own pronouncement, promulgate 
in its quasi-legislative capa 
city and retroactively appeal



Interstate Commerce Commission 

clearly appears that our previous 
findings would not accord sub
stantial justice under the laws 
which we administer. We have 
such a case here . • . Upon this 
record we reach the conclusion 
that the rate prescribed in the 
first Phoenix case, during the per
iod embraced in these complaints, 
was unreasonable, and that a lower 
rate would have been reasonable dur
ing that period. If we are within an 
authority in finding that a lower rate 
would have been reasonable, then it 
must follow that shippers who paid the 
freight charges at the higher rate paid 
charges which were unreasonable, and 
are entitled to reparation, . .”

Supreme Court

its own enactment as to the 
reasonableness of the rate 
it has prescribed.♦ * * * ♦

’’The Commission’s eirror 
arose from a failure to re
cognize that when it pre
scribed a maximum reasonable 
rate for the future, it was 
performing a legislative func
tion, and when it was sitting 
to award reparation it was 
sitting for a purpose judicial 
in its nature. In the second 
capacity, while not bound by 
the rule of res judicata, it 
was bound to recognize the 
validity of the rule of con
duct prescribed by it, and not 
to repeat its own enactment 
with retroactive effect.”

t U, S, v. Chicago M, St. P, & P. R. Co. :

Facts, -Briefly.stated, the Chicago, Milwaukee filed a schedule 

for lower rates per ton on coal shipments from certain mines lo

cated in Indiana and Southern Illinois. The proposed charges 

were lower than the rates of competing carriers. The Commission 

suspended and annulled the proposed rates, without considering 

their reasonableness independently, but on the ground that the 

rate structure as a whole was in need of revision.

Statute. The -provisions of the Interstate Commerce Act involved 
in this proceeding are Sections 1 (5), which denounces unjust and 
unreasonable rates, and Sections 15 (1) and 15 (7) and 15a (2) 
which were summarized by the Supreme Court as follows: ’’Section 
15 (subdivisions 1 and 7) is to the effect that the Commission
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shall have power to determine the just and reasonable 
rate when a rate in force or proposed is found to be 
unjust and unreasonable, or unduly discriminatory, or 
otherwise unlawful. Section 15a is to the effect that 
in the exercise of this power to establish just and 
reasonable rates, the Commission is given due considera
tion, among other factors, ’to the need, in the public 
interest, of adequate and efficient railway transportar 
tion service at the lowest cost consistent with the 
furnishing of such service; and to the need of revenue 
sufficient to enable the carriers under honest, economi
cal and efficient management, to provide such service.”’

Interstate Commerce Commission

(200 i.c.c. 609, 616-7, 621-2)

”We have refused to find pro
posed reductions in rates justified 
when it is shown that they would be 
harmful to the rate structure as a 
whole, and therefore, also harmful 
to the public interest . . • Res
pondent’s proposal would have such 
an effect. In fact it would be 
difficult to conceive of a proposal 
more likely to precipitate unwar
ranted changes in a keenly competi
tive rate structure than that here 
proposed.*" ♦ * * * * * * *

"We find that the proposed rates 
would be unreasonable and in viola
tion of Sections 1 (5) and 15a (2) 
of the act.”

Supreme Court

(29 u.s. U99. 506,
507, 5°9» 510, 511)

”... the finding by the 
Commission that the new rates 
are unreasonable is seen to 
be nothing more than a de
duction. .
******

’’There is not a fact stated 
in the report to indicate that 
it will be unjust or imprac
ticable to apply the new Milwau
kee rates to the other lines in 
Indiana after increasing them 
by the differentials hereto pre
ferred There is not a fact to 
indicate that the rates so re
duced will be less than com
pensatory or that capacity for 
service to the public will be 
impaired or be in jeopardy."

* *****
"The point of the decision is 
not that present rates are sound 
but that they must be maintained 
even if unsound, for fear of a 
rate war which might spread be
yond control. The danger is 
illusory.”♦ * * * * *
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Interstate Commerce Commission

I

' Supreme Court (con’t)

"In the light of these condi
tions it is not the Milwaud.ee that 
is subject to the reproach of deal
ing with the matter piecemeal . . > 
The reproach of piecemeal action is 
incurred by the Commission, which 
has not adjudged the fairness of 
the relation now subsisting between 
Illinois and Indiana rates, which 
has not questioned its own capacity 
to prevent unjust reprisals, which 
has put off to an indefinite future 
the remodeling of the rate structure 
for all the carriers affected, and 
which has left this particular carrier 
helpless in the interval . . .This 
was not a just discharge by the Com
mission of an immediate responsibility. 
It was inaction and postponement."♦ * ♦ * * ♦ " * * 
"Something more precise is requisite 
in the quasi-jurisdictional findings 
of an administrative agency."

Milwaud.ee


4. Patent Office

This tribunal was established, in 1870 under the

Department of the Interior. This tribunal, like the Board 

of Tax Appeals, is in a very large measure engaged in per

forming judicial functions.

: Butterworth v. Hoe :

Pacts. The Secretary of the Interior reversed a determination 

of the Commissioner of Patents which found a priority of in

vention of a printing press improvement in favor of one Gill.

The Secretary awarded priority to the junior party, Scott.

The Commissioner protested, but the Secretary overruled him.

Statute. In substance, R.S. 441 made the Secretary the super
vising officer of the Patent Office. R. S. 4883 required all 
patents to be signed by the Secretary, in whose name the grant 
is made. R.S. 481 placed the Commission of Patents under direc
tion of the Secretary. Other statutory provisions provided for 
the hearing of patent claims, in the first instance, by examiners 
(R.S. 4893)» with right of appeal to a board of examiners (R.S. 
4909), and further right of appeal to the Commissioner (R.S. 4910). 
R.S. 4-911 allowed appeals to the Supreme Court of the District of 
Columbia.

Secretary of the Interior Supreme Court

(February 26, 1884) (112 U.S. 50, 69)

The Commissioner of Patents

Sir:

Referring to your letter of the 
13th instant, ... in which you 
express the opinion that no appeal 
lies from the Commissioner of 
Patents to the Secretary of the

’’Congress has thus pro
vided four tribunals for 
hearing applications for 
patents, with three suc
cessive appeals, in which
the Secretary of the Interior 
is not included, giving juris
diction, in appeals, from the 
Commissioner, to a judicial
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Secretary of the Interior Supreme Court
(con’t) (con’t)

Interior from any judicial decision; 
of the former, and that the super
vising power conferred upon the 
Secretary relates only to adminis
trative functions, I have to state 
in reply that at the request of my 
predecessor, ... the Attorney- 
General considered the question as 
to the extent of the supervisory 
authority of the Secretary over the 
acts of the Commissioner, and in an 
opinion dated August 20, 1881 reached 
the conclusion that the final discretion 
in all matters relating to the granting 
of patents is lodged in the Secretary 
of the Interior . . •

“With due regard for your opinion 
in the matter, I do not feel justified 
in discontinuing a practice established 
by my predecessor, in conformity with 
the opinion of the law officer of the 
Government, and to which Congress, 
after due notices, has failed to inter
pose any objection*11

H. M. Teller, 
Secretary

Supreme Court (con’t)

superior, in the sense in which that 
authority is conferred upon the head 
of an executive department in refer
ence to his subordinates. Such a 
subjection takes from it the quality 
of a judicial act. That it was in
tended that the Commissioner of Patents 
in issuing or withholding patents, in 
re-issues, interferences and extensions, 
should exercise Quasi judicial func
tions, is apparent from the nature of 
the examinations and decisions he is 
required to make, and the modes pro
vided by law, according to which, ex
clusively, they may be reviewed.”

body, independent of the de
partment, as though he were 
the highest authority on the 
subject within it. And to say 
that, under the name of dir
ection and superintendence, the 
Secretary may annul the decision 
of the Supreme Court of the 
District, sitting on appeal from 
the Commissioner, by directing 
the latter to disregard it, is 
to construe a statute so as to 
make one part repeal another, 
when it is evident both were in
tended to co-exist without con
flict.

•’The inference is that an 
appeal is allowed from the de
cision of the Commissioner re
fusing a patent, not for the 
purpose of withdrawing that 
decision from the review of the 
Secretary, under his power to 
direct and superintend, but be
cause, without that appeal, it 
was intended that the decision 
of the Commissioner should stand 
as the final judgment of the 
Patent Office and of the Execu
tive Department, of which it is 
a part,

* * * * * *
’’The conclusion cannot be resisted 
that, to whatever else supervision 
and direction on the part of t he 
head of the department may ex
tend, in respect to the matters 
purely administrative and execu
tive, they do not extend to a 
review of the action of the Com
missioner of Patents in those 
cases in which, by law, he is 
appointed to exercise his dis
cretion judicially. It is not 
consistent with the idea of judi
cial action that it should be 
subject to the direction of a
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5. Postmaster General

The Postmaster General is invested, with "broad 

judicial discretion to deprive persons of the use of the 

mails for any one of several reasons. The proceedings are 

almost summary in character, but no provision is made for 

judicial review.

Another far-reaching judicial function consists 

of the right of the Postmaster General to exclude persons 

from second-class mail privileges. By administrative con

struction of an otherwise innocent statute, the Postmaster 

General silently and step by step has laid claim to a wide 

field of power over property and liberties of a citizenry, 

even yet unawakened. Hie Postmaster General, by a queer 

quirk of statutory application, has licensing powers over 

use of the mails, which, in view of present statutes, is 

contrary to the rule in Ex -parte Jackson. 96 U.S. 727, 733* 

By the same coup d*etat the Postmaster General, if he chooses, 

can become censor of the press, and withall, he is judge and 

jury in his own case. Attention is invited to the facts set 

forth in the opinion and fotnotes of JJ. Holmes and Brandeis, 

dissenting, in U. S. v. Burleson, 255 U.S. 407.

: American School of Magnetic Healing : 
:______________ v. McAnnulty____________ :

Facts, American School of Magnetic Healing was a Missouri cor

poration with its principal place of business in the city of 

Nevada. The business was that of practicing and teaching the
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science of healing, i.e. divine healing or Christian

Science. Teaching and healing was also conducted.by

use of the mail.

Statute, The Postmaster General may, upon evidence 
satisfactory to him, issue fraud orders, and require 
the order •fraudulent" to be stamped on the face of all 
letters to the named addresses and returned to the 
sender (U.S. 3929).

Postmaster General

Order #h-75 P»0. Department 
May 15, 1900.

"It having been made to appear to 
the Postmaster General, upon evi
dence satisfactory to him, that 
the American School of Magnetic 
Healing • . .(et al) are engaged 
in conducting a scheme or device 
for obtaining money through the 
mails by means of false and fradu- 
lent pretenses, representations 
and promises in violation of the 
act of Congress* .
******

"Now therefore, . . • the Post
master General hereby forbids you 
to pay any postal money order drawn 
to the order of said concern and 
persons. • •"
******

"And you are hereby instructed 
to return all letters, whether regis
tered or not, which arrive at your 
office directed to the said concern 
and persons. . . with the order 
’fraudulent' in words plainly written 
or stamped on the outside of such 
letters or matter. . ."

Postmaster General

To the Postmaster, Nevada, Mo.

Supreme Court

(187 U.S. 94, 109-10)

"The facts, which are here ad
mitted of record, show that the 
case is not one, by any construc
tion of those facts, covered or 
provided for by the statutes 
under which Postmaster General 
has assumed to act, and his de
termination that those admitted 
facts do authorize his action, 
is a clear mistake of law as ap
plied to the admitted facts, and 
the courts therefore must have 
power in a prdper proceeding to 
grant release. Otherwise the 
individual is left to the ab
solute uncontrolled and arbitrary 
action of a public and adminis
trative officer, whose action is 
unauthorized by any law, and is in 
violation of the rights of the 
individual.

* * * * * * 
"In other words irreparable in
jury will be done to these com
plainants by the mistaken act of 
the postmaster general in direct
ing defendant to retain and re
fuse to deliver letters addressed 
to them."



6. Immigration and. Naturalization

Service

This tribunal is a subordinate bureau within 

the Department of Labor and its principal judicial 

function?,which are extensive, relate to the adminis

tration of the laws governing the admission, exclusion, 

and deportation of aliens.

: Wong Wing v, United States >

Facts. Wong Wing and three other Chinese, on July 20, 1892, 

were sentenced to imprisonment at hard labor in the Detroit 

House of Correction for a period of 60 days, and at the ex

piration thereof to be deported. The proceeding, although 

conducted by a United States Commissioner, was essentially 
an administrative adjudication?^ Considered in this sense, 

the case is an interesting example of an administrative 

officer sentencing persons to jail.

Statute. Act of May 5» 1892, Section Us

■ "That any such Chinese person or person of 
Chinese descent convicted and adjudged to be 
not lawfully entitled to be and remain in the 
United States, shall be imprisoned at hard 
labor for a period of not exceeding one year, 
and thereafter removed from the United States, 
as hereinbefore provided.”

W The Supreme Court construed the provision in question 
to mean 11 that the detention provided for is an imprison— 
ment at hard labor, which is to/undergone before the ‘sen
tence of deportation is to be carried into effect, and 
that such imprisonment is to be adjudged against the ac
cused by a justice, judge, or commissioner, upon a sum
mary hearing.
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Commissioner*s Proceeding Supreme Court

(16j U.S. 228, 237)

"Before John Graves, a com
missioner of the circuit court 
of the United States, for the 
eastern district of Michigan.

"Whereas Jon Ling, Jung Sang, 
Chin Lee, and Hong Jo, alias res
pectively Wong Wing, Lee Pay, Lee 
Yon Tong, and Chan Wah Biong, 
Chinese persons, have been duly 
brought before me, said commissioner, 
by virtue of a warrant issued upon 
the complaint of T. E. McDonough, 
deputy collector of customs, for 
that on the 15th day of July, A.D., 
1892, at Detroit, in said district, 
said Jon Ling, Jung Sang, Chin Lee, 
and Hong Jo, alias respectively Wong 
Wing, Lee Pay, Lee Yon Ton, and Chan 
Wah Diong, being Chinese persons, 
were and are unlawfully within the 
United States, and not entitled to 
remain within the same, and the sta
tute in such case made and provided, 
and whereas upon an examination 
had before me upon said charge, 
found that said Chinese persons 
named are unlawfully within the 
States.

"Now, therefore, the judgment of 
the commissioner is that the said 4 
Chinese persons above named be and are privation of liberty and property, 
hereby imprisoned at hard labor at andwould be to pass out of the sphere 
in the Detroit House of Correction for of constitutional legislation, un- 
a period of sixty days from and in- less provision were made that the 
eluding this date, and at the expira- fact of guilt should first be es- 
tion of said period of sixty days they tablished by a judicial trial.

It is not consistent with the 
theory of our government that the 
legislature should, after having 
defined an offense as an infamous 
crime, find the fact of guilt 
and adjudge the punishment by one 
of its own agents."

»
duly 
it is 
above 
United

"We regard it as settled by our 
previous decisions that the 
United States can, as a matter 
of public policy, by Congress
ional enactment forbid aliens 
or classes of aliens from comiig 
within their borders, and expel 
aliens or classes of aliens from 
their territory', .and can, in 
order to make effectual such de
cree of exclusion or expulsion, 
devolve the power and duty of 
identifying and arresting the 
persons included in such decree, 
and causing their deportation, 
upon executive or subordinate 
officials.

"But when Congress sees fit 
to further promote such a policy 
by subjecting the persons of sudi 
aliens to infamous punishment at 
hard labor, or by confiscating 
their propei-ty, we think such 
legislation to be valid, must 
provide for a judicial trial to 
establish the guilt of the accused* ♦ * * *
"But to declare unlawful residence 
within the country to be an in
famous crime, punishable by de-

*

be removed from the United States to 
China,

"In testimony whereof I have here
unto set my hand and seal at Detroit 
in said district on trxis 20th day of 
July, A. D., 1892.

JNO. GRAVES
U.S. Circuit Court Commr. for 
Eastern District of Michigan 
CAPT. HIGHOLSON

Please don’t clip their 
hair and oblige. JNO.

U.S.

the

GRAVES 
Commr. - 46 -



I

United. States Employees Com

pensation Commission

The judicial functions of this tribunal arise 

principally in connection with administration of the long

shoremen's and Harbor, Workers' Compensation Act (33 U-S.C. 90) . 

Also it adjudicates'claims under the Federal Employees’ Com

pensation Act (5 U.S.C. 15) and the District of Columbia ffork- 

menii Compensation Act (U5 Stat. 600). With respect to the 

Longshoremen's Act, the Commissioner has a complete judicial 

system administered by deputies which are on circuit -in 12 

compensation districts throughout the United States. The 

award ordered by a deputy requires one citizen to pay money 

to another citizen, and in these cases, contrary to most ad

ministrative law cases, the government is not directly an 

interested party. The duties of the deputies, as set forth 

by the Commission ini the Congressional Directory for 1935* are 

as follows:

"The deputy commissioners are required to 
issue certificates of compliance with in- 
surance provisions, enforce requirements 
as to reports and penalties, regulate medi
cal and legal fees, hold hearings when neces
sary, or demanded by either party, make in
vestigations, allow or disallow claims, ex
amine settlements when hearings are not re
quired to see that the injured employee has 
received the benefits of the law, take ac
tion in case of default in payment, and 
certify records upon appeal to the courts."
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: Crowell v. Benson

Facts, Tile facts are set forth in the decision of the 

deputy commissioner, infra, granting an award. The 

District Court enjoined enforcement of the award, granted 

a trial de novo and found, contrary to the deputy, that 

the worker was not in the employ of petitioner at the 

time of his injury. The case turned upon the right of the 

tribunal to determine conclusively (1) the'-fact of master 

and servant relationship, and (2) the fact of the injury 

accurring upon navigable waters. The District Court in

sisted upon the right to determine these facts de novo 

upon its own record.

Statute. Section 21 (b) provides in part:

"If not in accordance with law, a com
pensation order may be suspended or set 
aside, in whole or in part, through 
injunction proceedings, mandatory or 
otherwise, brought by any party in in-

• terest against the deputy commissioner
making the order,. » ."

Deputy Commissioner

U. S. Employees* Compensa
tion Commission

Seventh Compensation District

11 In the matter of the claim 
for compensation under the long
shoremen's and harbor workers* 
compensation act, J. B. Knudson, 
Claimant, against Charles Benson 
and/or Benson Sheet Iron & Metal 
Works, Employer. Compensation

Supreme Court

(285 U.S. 22, 60 , 64, 56)

"In cases brought to enforce 
constitutional rights, the judi
cial power of the United States 
necessarily extends to the in
dependent determination of all 
questions, both of fact and law, 
necessary to the performance of 
that supreme function.11* ♦ * * ♦ *



Deputy Commissioner Supreme Court

order award of compensation, 
Case No. 93“1.

Such investigation in respect 
to the above-entitled claim having 
been made as is considered neces
sary, and

A hearing having been held in 
conformity with lav/, the deputy 
commissioner makes the following 

bindings of fact
That on the 4th day of July, 

1927i the claimant above named was 
in the employ of the employer above 
named, in Mobile County, in the 
State of Alabama, in the seventh 
compensation district, established 
under the provisions of the long
shoremen’s and harbor workers’ com
pensation act; that at said time 
the employee had not secured the 
payment of compensation under the 
said act: that on said day claimant 
herein, while performing services 
for the employer upon the navigable 
waters of the United States sus- 
tained personal injury resulting 
in his disability while he was em
ployed as a rigger preparing to 
splice a wire fall on a vessel while 
said vessel was floating upon said 
waters, the fall broke loose, striking 
him, and knocking him down and drag
ging him with his right lower extremity 
cought, resulting in a partially anky- 
lised right knee, fracture of right 
femur with posterior displacement, with 
1 3/4 shortening of said extremity.11♦ ♦ * * * * *

"That as a result of said injury the 
claimant sustained temporary total dis
ability from July 4, 1927, to November 
22, I92S, both dates inclusive, cover
ing a period of 72 4/7’s weeks, and he 
is entitled to 72 4/9’s weeks’ compen
sation for such disability at the rate 
of $19.32 a week.

"We think that the essential 
independence of the exercise 
of the judicial power of the 
United States in the enforce
ment of constitutional rights 
requires that the Federal 
court should determine such 
an issue upon its own record 
and the facts elicited before 
it."♦ * * ♦ ♦ ♦

"In relation to these basic 
facts (the jurisdictional fact
(1) that the injury occurred 
upon navigable waters, and
(2) that the relation of master 
and servant existed), the ques
tion is not the ordinary one
as to the propriety of provision 
for administrs.tive determina
tions. Nor have we simply the 
question of due process in re
lation to notice and hearing. It 
is rather a question of the ap
propriate maintenance of the 
Federal judicial power in requir
ing the observance of constitu
tional restrictions. It is the 
question whether the Congress 
may substitute for constitutional 
courts, in which the judicial 
power of the United States is 
vested, an administrative agency 
in this instance a single deputy 
commissioner - for the final de
termination of the existence of 
the facts upon which the enforce
ment of the constitutional rights 
of the citizen depend."
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Deputy Commissioner Supreme Court

"That as a result of said, in
jury the claimant sustained, tem
porary total disability from 
July 4, 1927, to November 22, 1923* 
both dates inclusive, covering a 
period, of 72 4/7’s weeks, and he 
is entitled to 72 4/‘7's weeks’ 
compensation for such disability 
at the rate of $19*32 a week.

That as a result of said injury 
claimant has a permanent partial 
disability, consisting of 65$ 
(sixty-five per cent) less of use 
of his right leg.

That the difference between 40 
weeks and said 72 4/7 ’s weeks is 
32 4/7*s weeks, which when added 
to 288 weeks makes 320 4/7*s; that 
72 4/7’s deducted from 320 4/7 ’s weeks 
equals 248 weeks, and 65$ of 248 weeks 
equals 161.2 weeks, and the claimant 
is entitled to 161.2 weeks’ compensa
tion for such permanent partial dis
ability at the rate of $19.23 a week.

* $ ijr

Award
"That the employer, Charles Benson, 

and/or Benson Sheet Iron & Metal Works, 
shall pay to the claimant, J. B. Knud
sen, compensation as follows:

The sum of $19.23 a week beginning 
July 4, 1927 for 233-27/35 consecutive 
weeks, less $630.00 payable direct to 
Attorneys Pillans, Conley & Gresham.

Given under my hand at New Orleans, 
Louisiana, this 26th day of December, 
1928.

LETUS N. CROWELL,
Deputy Commissioner Seventh Compen
sation District.

SNC: mt."
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The cases of judicial blunders of the several

executive agencies supra, illustrate in a general way

the boundaries of administrative adjudication. It is

common knowledge that administrative tribunals are now 

being marshalled for a conquest of new frontiers. The 

judiciary is becoming increasingly aware of the ad

ministrative problem and its far-reaching consequence.

The Supreme Court has just recently upset a judicial de

termination of a new but important tribunal, and we quote 

from the able opinion of Mr. Justice Sutherland in Jones v. 

S. E, G. Ko. 6U0, 1936 Term:

•’The action of the commission finds no 
support in right principle or in law. It 
is wholly unreasonable and arbitrary. It 
violates the cardinal precept upon which 
the constitutional safeguards of personal 
liberty ultimately rest - that this shall 
be a government of laws -, because to the 
precise extent that the mere will of an 
official or an official body is permitted 
to take the place of allowable official 
discretion or to supplant the standing law 
as a rule of human conduct, the government 
ceases to be one of laws and becomes an 
autocracy. Against the threat of such a 
contingency the courts have always been 
vigilant, and, if they are to perform their 
constitutional duties in the future, must 
never cease to be vigilant, to detect and 
turn aside the danger at its beginning, 
The admonition of Mr. Justice Bradley in 
Boyd v. United States, 116 U. S. 616, 635, 
should never be forgotten: "It may be that
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it is the obnoxious thing in its milcl
ast and. least repulsive form; but 
illegitimate and. unconstitutional prac
tices get their first footing in that 
way, namely, hy silent approaches and. 
slight deviations from, legal modes of 
procedure ... It is the duty of courts 
to be watchful for the constitutional 
rights of the citizen, and against any 
stealthy encroachments thereon. Their 
motto should be obsta principlis.1

Arbitrary power and the rule of the 
Constitution cannot both exist. They 
are antagonistic and incompatible forces; 
and one or the other must of necessity 
perish whenever they are brought into 
conflict. To borrow the words of Mr. 
Justice Day - ’there is no place in our 
constitutional system for the exercise 
of arbitrary power.’ Garfield v. Goldsby, 
211 U. S. 2^9» 262. To escape assump
tions of such departments of the govern
ment is not enough. Our institutions 
must be kept free from the appropriation 
of unauthorized power by lesser agencies 
as well. And if the various administra
tive bureaus and commissions, necessarily 
called and being called into existence by 
the increasing complexities of our modern 
business and political affiars, are per
mitted gradually to extend their powers 
by encroachments - even petty encroach
ments - upon the fundamental rights, 
privileges and immunities of the people, 
we shall in the end, while avoiding the 
fatal consequences of a supreme autocracy, 
become submerged by a multitude of minor invasions 
of personal rights, less destructive but no less 
violative of constitutional guaranties.”

* * * * * * *
"An official inquisition to compel disclosures 
of fact is not an end, but a means to an end; 
and it is a mere truism to say that the end must 
be a legitimate one to justify the means. The 
citizen, wh'en interrogated about his private 
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affairs, has a right before answering 
to know why the inquiry is made; and 
if the purpose disclosed is not a legi
timate one, he may not be compelled to 
answer. Since here the only disclosed 
purpose for which the investigation was 
undertaken had ceased to be legitimate 
when the registrant rightfully withdrew 
his statement, the power of the commission 
to proceed with the inquiry necessarily 
came to an end. Dissociated from the 
only ground upon which the inquiry had 
been based, and no other being specified, 
further pursuit of the inquiry, obviously, 
would become what Mr. Justice Holmes 
characterized as ua fishing expedition* * 
for the chance that something discreditable 
might turn up" (Ellis v. Interstate Commerce' 
Comm., 237 S. U3U, 445) - an undertaking 
which uniformly has met with judicial con
demnation. In re Pacific By. Comm,, 32 Ped. 
241, 250: Kilbourn v. Thompson, 103 U. S. 
168, 190, 192, 193. 195. 196; Boyd v. United 
States, 116 U. S. 616; Harriman v. Interstate 
Commerce Comm., 211 U. S. U07, 419; Federal 
Trade Comm. v. American Tobacco Co. 264 U. S. 
298, 305-307."

The opinion in the Jones case stopped short an attempt to 

convert an otherwise voluntary statute into one of compulsion.

In concluding this chapter on judicial blunders of 

executive agencies, attention is invited to the single fact 

that judicial control over such judicial blunders is limited 

to questions of law. If administrative tribunals sometimes 

err in determining questions of law it is reasonable to pre

sume that they may also err in determining questions of fact. 

But blunders on questions of fact are almost completely, if 

not entirely, immune from judicial check, and as to such 

blunders the citizen has no remedy.
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III. COMBINATION OF LEGISLATIVE AND EXECUTIVE

FUNCTIONS IN ADMINISTRATIVE TRIBUNALS

Separation of Powers ia the fundamental prin

ciple underlying our constitutional system. The doctrine

was effectively stated by the Supreme Court in Springer v.

Philippine Islands. 277 U1S. 189, 201:

”It may be stated then, as a general 
rule inherent in the American constitution
al system, that, unless otherwise expressly 
provided or incidental to the powers con
ferred, the legislature cannot exercise 
either executive or judicial power; the 
executive cannot exercise either legisla
tive or judicial power; the judiciary can
not exercise either executive or legislative 
power. , The existence in the various consti
tutions of occasional provisions expressly 
giving to one of the departments powers 
which by their nature otherwise would fall 
within the general scope of the authority 
of another department emphasizes, rather 
than casts doubt upon, the generally in
violate character of this basic rule.”

The doctrine was restated and further amplified in 0* Donoghue 

v. United States. 289 U.S. §16, 530:

"The Constitution, in distributing the 
powers of government, creates three dis
tinct and separate departments - the legis
lative, the executive, and the judicial. 
This separation is not merely a matter of 
convenience or of governmental mechanism. 
Its object is basic and vital, Springer v. 
Philippine Islands, 277 U.S. 189', 201, 72 L. 
ed. 845, 849, 48 S. Ct. 4-80, namely, to pre
clude a commingling of these essentially 
different powers of government in the same 
hands.”
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However, it is now a matter of common knowledge that

executive, legislative and judicial functions are all 

freely commingled in administrative tribunals. In fact, 

in the So ringer case, supra. Mr. J. Holmes, dissenting, 

said (p. 210):

"It is said that the powers of Con
gress cannot be delegated, yet Con
gress has established the Interstate 
Commerce Commission, which does 
legislative judicial and executive 
acts, only softened by a quasi,”

The combination and commingling of all departments of 

government in administrative tribunals is further evidenced 

by other authorities. JOHNSON, The Interstate Commerce Com

mission. 6 Nat’l. U. L. H. 42, 4g:

"In its regulatory duties the Com
mission must at the same time be pro
secutor, judge and jury, combining 
legislative, executive, and judicial 
functions. It is usually referred to 
as a quasi-judicial body. But as if 
that were not enough, further amendments 
to the act lay upon the Commission the 
duty of being bankers and brokers as 
well. They must appraise railroad prop
erty, collect money, loan money, fix 
values, practically negotiate for the 
sale and purchase of railroads, supervise 
the issuance of securities, consolidate 
railroads into systems, still preserving 
existing competition, and must be the 
judge of whether or not new railroads 
should be built,"
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TEACHER, former Solicitor General, 2 U.S. Law Weekly, 487, 488:

"If, as often happens, the administrative 
judge not only has the duty of enforcing 
the law but may himself make the law, then 
we have an administrative officer making 
the rule, seeing to its enforcement, and 
punishing its violation. Here, indeed, is 
kingly powers, of which most Kings were de
prived centuries ago.”

The Supreme Court, in the Klesner case, suora. expressly acknow

ledged that the Federal Trade Commission in execution of its 

functions acted both as judge and prosecutor. And in 1932, the 

Supreme Court openly acknowledged, without use of the equivocal 

"quasi” that there are substantive, although permissible, dele

gations of legislative processes. Norwegian Nitrogen Products 

Co. v. U. S., 287 U.S. 29U, 3O5.

A strong conflict is being waged between constitutional 

principles and governmental conveniences. The struggle is con

centrated in the executive department. The courts have stead

fastly opposed even the slightly infiltration of either legis

lative or executive functions into the judicial department. At 

the same time the courts (to borrow the words of Dean Pound) have 

cheerfully allowed the executive department to make large ap

propriations of both legislative and judicial processes. And yet 

the executive department is just as much a constitutional creation 

as are the constitutional courts, and just as much subject to 

essential constitutional limitations. The time has come to face 

the situation frankly and openly. The question is: Whether
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political and. economic functions of present-day ad

ministration necessarily cannot be fulfilled without 

sacrificing essential safeguards. As stated in the 

1935 report of the Special Committee on Administrative

“administrative agencies exercising judi
cial in combination with legislative and 
executive powers are obliterating essen
tial lines of our government structure 
and, for the original classic simplicity 
are substituting a labyrinth in which 
the rights of individuals, while pre
served in form, can be easily nullified 
in practice."

However proper or advisable it may be to invest adminis

trative tribunals with judicial functions, grave problems 

arise when the same tribunal is also permitted to write its 

own legislation and carry into execution its own laws. Each 

such tribunal is a little government within a government, 

but a government of discretion and not a government of law. 

Regan v. Farmers Loan & T, Co.. 15^ U.S. 362. 399* In such 

organizations there is a tremendous capacity for the tri

bunal to become the master instead of the servant of the 

people.

There is at least one good authority for the pro

position that the commingling of judicial and legislative 

functions in administrative tribunals is contrary to due 

process of law. Western Union Tel. Co. v. Myatt, 92 Steel.

335. 3%’

11/ 59 A.B.A. Rep. 539, 563, 



”Du.e process of law in judicial proceedings 
means a course of legal proceedings accord
ing to those rules and principles which have 
been established in our system of juris
prudence for the protection and enforcement 
of private rights. In legislative proceedings 
it requires a conformity to the settled maxims 
of a free government, and an observance of con
stitutional restraints and requirements. In 
either case it means that there should be an 
omission to exercise substantial powers apper
taining to the other department. Courts can
not legislate and pass judgment thereon. Legis
lative bodies, or boards that are constituted 
as legislative agencies, cannot render judgment 
upon their legislative acts. In either case neither 
the proceeding nor the result would be due process 
of law.* * ♦ * * * *

"That the important powers of government dif
fering so widely in their essential characters 
might lawfully be vested in a single board or 
tribunal, to be exercised upon the life, liberty, 
or property of a person is a startling proposi
tion, and it would suggest the inquiry whether our 
plan of government has not insensibly drifted far 
away from its ancient moorings.”

Separation of powers is a constitutional question and 

although the line of demarcation is not always clear, adminis

trative law should be considered as an independent concept. The 

problem of administrative law begins with the statute, and steps 

somewhere short of the constitution. If the commingling of all 

functions of government in administrative agencies is uncon

stitutional, that much of the problem is settled. The question 

of the degree legislative functions may be delegated and the ex

tent to which judicial functions may be reposed in executive 

agencies, has a definite constitutional aspect, but from the 

stand-point of administrative law the question should be tested 

by fundamental concepts of natural justice and of the inalienable
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rights of due process of law in the historical sense.

Thus conceived, administrative law, as a separate field 

of jurisprudence, acquires a form and substance of its 

own. The so-called complexities of the present economic 

structure do not "by any stretch of the imagination make 

necessary, much less advisable, the disregard of inalien

able rights. There is no necessity for disregarding the 

lessons of history and requiring ar permitting an administra

tive tribunal to be judge and jury in its own case. There 

is no necessity for denying a free citizenry the right to a 

full and fair hearing and an independent determination of 

all cases, including cases in which the government is an 

interested party, since it is in these cases that essential 

rights are so easily ignored.
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C01TCLUSI01TS

The problem of the admistrative tribunal begins with 

the inception of the statute by which such tribunal is established. 

The legislative practice in establishing agencies with the combina

tion of legislative and judicial powers is in need of revision. 

There should be a severance in such statutes between provisions 

which are mandatory upon the citizen, or his property, without 

previous administrative actions. With respect to discretionary 

powers vested in the administrative agency the statute should dis

tinguish between those powers which are judicial and legislative in 

character. It would be advisable also for the statute to clearly 

indicate which provisions are mandatory upon the tribunal as distin

guished from those which are discretionary. The proper arrangement 

of statutory provisions as above outlined, so as to make evident 

upon the facd of the statute the separate classes of functions, which 

are conferred, would in itself contribute to a better understanding 

and administration of the law.

Secondly, j’udicial functions of administrative agencies 

should be subject to judicial control, and, by the same token legis

lative functions of administrative agencies should be subject to 

legislative control. Bien Congress delegates its legislative agent to 

make rules and regulations implementing the statute, it would appear 

rather obvious that, as to legislative matters, Congress, being the
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principle, is the best judge of whether or not its agent is 

executing its functions in accordance with the legislative 

intention. If this principle is sound, it would follow that 

Congress is the proper department of government to review 

legislative actions of executive agencies, except as applied 

retrospectively to particular facts in specific cases. This 

could be worked out by authorizing any party adversely effected 

by a legislative action of an administrative tribunal to file 

a petition in the nature of a writ of certiorari before Con

gress, requesting a restatement of its legislative intention 

as applied prospectively to the particular problems presented.

The justification for the delegation of legislative 

powers is in the inability of Congress to anticipate the various 

situations to which the act will be applied. When a question 

arises as to what Congress intended in view of a particular situa

tion, or even as to whether or not the rules and regulations 

properly reflect the legislative intent, it is a rather cumber

some process to take the problem, which is a legislative one, to 

court with the constant possibility that even if a favorable 

decision is secured from the highest court in the land that Con

gress, on the following day, will redeclare its legislative in

tention in the form of a new statute, thus in effect repealing at 

least prospectively, the decision of the Supreme Court. See Penn, 

v. Wheeling & B. Bridge Co.. IS How. 421. Congress could, estab

lish a special joint committee with sufficient permanent adminis

trative personnel to pass on these petitions, and determine which
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were of sufficient importance as a matter of legislative 

policy to submit to Congress in the form of a joint re

solution. Hie method of controlling administrative legis

lation herein proposed is a rather curious one, but indeed 

no more curious than the present condition, wherein the 

executive department is turning out a greater volume of law 

every year than Congress.

With respect to judicial functions which are vested 

in executive agencies, the actions should be subject to judi

cial control. In addition to a review upon questions ~;f law, 

as now provided, there should also be ah independent review 

upon questions of fact. Since this object cannot be accom

plished through the constitutional courts, it is necessary to 

establish a legislative court, with specific powers to review 

judicial determinations of executive agencies, as to both 

questions of fact and questions of law. Bills are now pending 

in Congress (S. 37S7» H.H. 12297) which, in a large measure, 

will eliminate the present make-shift organizations for the 

adjudication of administrative cases by providing for an Admin

istrative Court. There is a third and alternate possibility 

which is worthy of careful contemplation. A serious question 

has arisin from time to time concerning the necessity of some 

revision in the federal judicial system. The revision should 

be in the line of greater flexibility and a more complete in

tegration in the entire judicial department, preserving however,
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the independence of judicial action in the determination of 

controversies. There .is something to support the belief 

that the present ascendency of administrative tribunals is 

due in a large measure to the deficiency of regular judi

cial processes. In a sense, it may be said that the judi

cial system, without any unity of administration, has not 

been able to keep pace with the rapid changes evidenced in 

the executive department. If this situation exists, it 

might be well to contemplate having the judicial department 

take over the administrative method in the handling of cases 

and controversies. This project presents the fundamental 

contrast between the administrative and judicial proceedings. 

We have been slow to recognize the division of judicial func

tions in cases between citizens and in cases between a citizen 

and his government. All of the si:: classes of judicial powers 

exercised by administrative tribunals as above enumerated, with 

scarcely an exception, involve controversies in which the 

interest of the citizen is in conflict with the interest of 

the government.

At the very t'neshhold of our common law system, these 

two cases were handled by separate courts. In general, the 

Common Pleas courts handle cases between citizens, and the 

King’s Bench Division, disregarding its criminal jurisdiction, 

exercised jurisdiction in cases between citizens and administra

tive officers. There is reason to believe that these different 
classes of cases should be determined by different or separate
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divisions of our judicial system. Indeed, whether we wish 

it or not, that is precisely the conflict which is now per

sisting "between the administrative tribunals and the con

stitutional courts. The executive department of the govern

ment has quietly established itself as a tribunal, to hear 

and determine cases between the government and the citizen. 

It is quite widely recognized that the executive department, 

in view of its interest in the execution of the law, should 

not be the agency to sit in judgment upon its own actions. 

On the other hand, there is an apparent unwillingness that 

these administrative cases should be turned over for adjudi

cation in the constitutional courts, fortunately, we need, 

not choose between either one or the other. The clearest 

course is to establish, under tne Supreme Court, a new division 

of the judicial department, the jurisdiction of which shall be 

extended to those cases and controversies between the citizen 

and his government, which, for the lack of a better name, we 

have called "Administrative Law."
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