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EXECUTIVE POWERS:

RULE MAKING VS. LAW MAKING

The range of federal governmental activity, ever expand
ing 'because of the adoption of new functions and the enlarge
ment of the old, has resulted in the establishment of many

specialized administrative agencies in addition to the enlarge

ment of the executive powers.

This development has been re

ferred to by one popular writer as "The Fourth Dimension”, be
cause of the fact that the recognized three branches of the
government have been supplemented by a fourth, the administra

tive, which is essentially not one of the three but neverthe
less having functions more or less similar to one or more of

them.

Since virtually all new functions not definitely attribu

table to the other branches of the government are necessarily

legislative,^- it is to the legislative branch that we must look

for these authorizations in the nature of delegations.

The

necessities for or the proprieties of these delegations will
not be treated in this paper, but will be confined as nearly as
is possible to a study of the judicial decisions that have re
sulted from litigation arising from the putting into effect of

these new functions and the extent that this trend has been

approved by the courts.

1

“Generally speaking, it may be said that when a power is not
peculiarly and distinctly legislative, executive or judicial,
it lies within the authority of the legislature to determine
where its exercise shall be vested." Willoughby, Constitu
tion, 2nd ed., sec. 1062.

2

The Doctrine of Separation of Powers.

I.

The Constitution of the United. States was framed, with the

idea that the first principles of government required, a separ

ation of legislative, executive and judicial powers.

The

framers feared tyranny, and. the theories of Montesquieu were

accepted hy them and hy the courts as the final word of politi
cal wisdom.

This theory, however, was accepted not as a scieni

tific theory hut as a legal rule.” The question immediately
comes to mind as to whether this doctrine of the separation of
the powers of government stands in the way of attempted delega

tions hy the legislatures of legislative functions.

In answer,

it can well he said that the theory of the separation of powers

as applied hy the framers of the government did not forhid the

delegation of power from the legislative branch on the grounds
that it would he a mixing of functions.

Historically, there has never been a government in which
the legislative, executive and judicial functions—or at least

two of them—were not united in the same branch in some particu
Montesquieu had in mind a political theory which at that
g
time was nowhere realized in fact.

lar.

The tripartite system of separation of powers in our govern

ment, as evidenced by Articles I, II and III of our Constitution,
is the result of a combination of historical experience and a

1

2

Goodnow, Principles of the Administrative Law of the United
States (1905) Si.
James Madison, Pederalist, Ho. 47.

3

political theory generally accepte! in this country in the lat
ter part of the eighteenth century.

The framers of the Consti

tution gave some thought to theory in the separation of powers,
but m;e to matters of political expediency, and. the reported,
debates of the convention show that the members consciously

mixed powers and functions which in their nature were legisla
tive, judicial and executive,and defended the mixing on the

ground that the greatest security results from a partial par
ticipation of each branch of the government in the powers of

the other br anche s.^

The separation as judged by the nature of the powers was
obviously not intended to be complete, and in practice such a

complete separation is not only inadvisable but virtually im

possible.^ The effect of a separation of the powers of govern

ment by the Constitution would, therefore, seem rather to be
that no power definitely assigned to any branch could be con

sidered as belonging to or delegable to any other; but as to

every function not so assigned, it might well have been consid-123

1

2
3

William Bondy, Separation of Governmental Powers (1896) 5
Columbia Studies in Hist. Econ. & Public Law, No. 2, 74ff.
federalist, Nos. 47, 48, 50, 51.
nNo one will assert at present that the separation of powers
......is essential to liberty........... It is apractical device
existing for practical ends........... the division of labor.......... a
mere specialization.1* Roscoe Pound, Spurious Interpretation
(1907) 7 Col. L. R. 379, 384.

4

ered as belonging to or delegable to any other; but as to every

function not so assigned, it might well have been considered as
delegable at the will of the legislative branchA The theory of

separation of powers has also received exhaustive treatment in
p
the Supreme Court decisions.
Another reason sometimes suggested for the non-delegability

of legislative functions is that each department of the govern

ment being itself a delegate could not, therefore, delegate.

This idea is a corrolary of the doctrine of the separation of
powers and finds expression in the maxim delegatus non potest
delegare, and it is entitled to some respect as a broad, assertion

of principle if rightly limited and understood, but as an exact
»7
and universal statement, it is false. This view may be regarded

as a middle ground and the preferred one despite wide acceptance
of the two extremist views.

At the one extreme, we find the

legal conceptualists, who land the separation of powers doctrine

’’Whenever a power is not distinctly either legislative, execu
tive or judicial, and is not by the constitution confided to
a designated department of the government, the mode of its
exercise. .......... must necessarily be under the control of the
legislature." Bondy, supra, p. 80.
"The principle of the separation of powers does not prevent
the legislative delegation,.....of a considerable ordinance
making power." Willoughby, suora, sec. 1061.
2 Kendall~v. U. S. ex rel. Stokes, 37 U.S. 524, 610 (1838); Kilbourn v. Thompson, 103 U.S. 168, 190 (1880); Springer v.
Philippine Islands, 277 U.S. 189, 201 (1928); O’Donoghue v.
U. s/,’289 U.S. 516 , 530 (1933).
3 Green, Separation of Governmental Power (1920) 29 Yale L.J. 369.

1

5

and. regard, delegation as a "breach, of a sacred trust and contrary
to the genius of our institutions and this in spite of the fact

that there is no express distributing clause and no mention of
the doctrine of delegata potestas non potest delegari in the

Constitution of the United States.

At the other extreme are

those who assert that the tripartite division is the great Ameri
can illusion, that it is a fiction of law and of political sci
ence, void of significance or value, necessarily disregarded in

fact, and incapable of consistent application ezcept by pretense.

On the first vie.,, Justice Story approves the delegation doc

trine in an extremely limited sense.

He says, ’’When we speak of

a separation of the three great departments of government and

maintain that separation is indispensable to public liberty we
are to understand this maxim in a limited 3ense.

The true mean

ing is that the whole power of one of these departments should

not be exercised by the same hands which possess the whole power

of either of the other departments.
Nothing can be singled out in the Constitution which com
pletely defines the functions of each department.

On the contrary,

its language is in the most general terns; it talks of "executive
powers", "legislative powers" and "judicial power".

These

"powers" are quite different from functions, and a more apt inter

pretation of their meaning would be that executive power, for ex-

1

I Constitution, 5th ed., (1891), 393. For other extreme, see
Laski, Authority in the Modern State (1919) pp. 70-71; Goodnow,
Comparative Administrative Law (1903) p. 20.
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ample, embraces mostly executive functions such as the admini
stration of the laws, but further, that it also includes some

legislative functions and judicial functions.

There have been

dicta indicative of recognition of such an interpretation, as
the following by Justice Brandeis:

"The separation of the

powers of government did not make each branch cocçiletely autono

mous.

It left each in some measure, dependent upon the others,

as it left to each power to exercise, in some respects, functions

in their nature executive, legislative and judicial.Another
by Justice Holmes:

"It does not seem to need argument to show

that however we may disguise it by veiling words we do not and
cannot carry out the distinction between legislative and execu

tive action with mathematical precision and divide the branches
into watertight compartments, were it ever so desirable to do so,
which I am far from believing that it is, or that the Constituo

tion requires.Unfortunately, no cases have been decided upon
these precepts and they have been .confined largely to dissenting

opinions.
As a general proposition, of course, the legislature should

not delegate the function that is entrusted to its immediate per
sonal care, but by the very nature of its being a delegating or

duty-assigning body, it can delegate to others the power both to

do acts it could not itself do, and also the power to do acts

1
2

Myers v. U. S., 272 U.S. 52, 71 (1926)
Springer v. Philippine Islands, 277 U.S. 189, 211 (1928)

7
which it might well have done itself.

Chief Justice Marshall

in Wayman v. Southard,-^ says ’’The difference "between the depart

ments undoubtedly is, that the legislature makes, the executive

executes, and the judiciary construes the lav/, "but the makers

of the law may commit something to the discretion of the other
departments and the precise "boundary of this power is a subject

of delicate and difficult inquiry, into which a court will not
enter unnecessarily."

The second part of this statement has be

come significant, in view of the growth and complexity of modern

political, economic and social institutions.

Congress has, in

fact, been compelled by a, sort of manifest destiny to delegate

more and greater powers to the executive brnahc of the govern-

ment.
The question now arises as to whether there are any limita-

tions on this power of delegation,

In answer, for all practical

purposes, it would seem that there is no limitation on the power

of delegation so long as the power to be delegated is one that
the Congress has within the scope of its constitutional author

ity and is in conformity with certain• judicial limitations placed
upon the necessary standards to be set up by Congress, as are in

dicated in numerous court decisions which will be considered in

another portion of this paper.
It would seem that the legislative branch being inherently

1

10 Wheaton 1, 46 (1825)

8

a duty-assigning branch may, in the teeth of the maxim, assign

such duties and functions to others as it is not, for some other

reason, prohibited from assigning or they from receiving, even

though itself a body of delegated and even limited powers; with
out such ability the power would be barren and incomplete.^

The controversy as to the limitations upon legislative dele

gation has embraced not only the orders of the President,2but,
in addition, action by the President’s subordinates both when they
acted in his stead,3and when performing those duties directly im

posed upon them.4
The nature of our government being one of delegated powers,

support for all executive action must be found directly in the
Constitution or in some statute which has a proper constitutional

Brinton Coxe, Judicial Power and Unconstitutional Legislation,
1893« For the contra view, see John A. Fairlie, National Ad
ministration of the United States (1905) 23 "United States
judges have held.......... that Congress may delegate the power to
make rules and regulations, and,............. that this does not con
stitute a delegation of legislative power. These views would
seem to be logically inconsistent with each other....For Con
gress possesses only legislative power, and it would seem that
any delegation of power by Congress must be a delegation of
legislative power."
2 The Brig Aurora v. U. S., 11 U.S. 382 (1813); Hampton and Co.
v. U. S., 276 U.S. 394 (1928); U. S. v. Campbell, 5 F. Supp.
156 (S.D.N.Y. 1933)
3 Wilcox v. Jackson d. HcConnel, 38 U.S. 498 (1833); The Con
fiscation Cases, 87 U.S. 92 (1873); In re Neagle, 135 U.S. 1
(1890); U. S. v. Chemical Foundation, 272 U.S. 1 (1926)
4 Union Bridge Co. v. JJ. S., 204 U.S. 364 (1907); Smith v. Hitch
cock, 226 U.S. 53 (1912); Houston v. St. Louis Ind. Packing Co.,
249 U.S. 479 (1919); Tagg Bros, and Moorehead v, U. S., 280
U.S. 420 (1930); U. S. v. Shreveport Grain and Elevator Co.,
287 U.S. 77 (1932)
5 United States Constitution, .Amendment X

1
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foundation.

As a consequence of this, most orders emanating

from the executive department recite, as part of their very
terms, the authority which is considered their basis.

Even

where express authority for particular procedure is lacking,
it is usually included in some more general delegation, and
the Court has been quick to recognize both the existence and

necessity for such implied or incidental powers.

The Supreme

Court in Anderson v. Dunn,-®- said ’'There is not in the whole of

that admirable instrument (the Constitution), a grant of powers
which does not draw after it others, not expressed, but vital

to their exercise, not substantive and independent, indeed,
but auxiliary and subordinate."

And though the opinion of the

department exercising the power is taken into consideration,

ultimately it is the Supreme Court which must determine the
propriety of the executive action.

In order to determine the exact legal problems involved,
it is important to analyze the leading cases developing the doc
trine of the delegation of legislative power to the executive.

It should be noted here, however, that there is not a single

case decided by the Supreme Court in which a delegation of legis
lative power by Congress to the executive has been held invalid
on that ground alone'.2 This statement is essentially true today

1

2

19 U.S. 204, 225 (1821) Also see U. S. v. Birdsall, 233 U.S.
223, 230 (1914); Maul v. U. S., 274 U.S. 501, 524 (1927)
46 Harvard L.R. 85, 95
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despite the recent decisions holding -unconstitutional some of
the acts of the present administration.

II Jurisdiction of the Supreme Court over Questions of Exec
utive Decrees.
As a result of the self-imposed limitation that it may

deal only with "cases and controversies'*

and will not indulge

in any advisory opinions, no question involving an executive
decree can come before the Court until some one is adversely af

fected by it, or is in imminent danger of being injured as a re
sult of its operation.

The more common ways in which a doubt

upon the validity of an executive order is presented can be enum

erated into three classes.
First, by an appeal to the equitable jurisdiction of the
Court to enjoin enforcement of an order which has been previous

ly made.

In the case of Mississippi v. Johnson,the Supreme

Court of the United States refused to issue an injunction to
restrain President Andrew Johnson and. General Ord from executing
the Reconstruction Acts, which were declared in the plea for the

1

2

The limitation is commonly said to be self-imposed because it
is the result of the Court’s interpretation that Art. Ill,
Sec. 2, cl. 1 is held to include matters in controversy. See
La Abra Silver Mining Co. v U. S., 175 U.S. 423, 456 (1899);
Fairchild v. Hughes, 258 U.S. 126, 129 (1922)
4 Wallace 475
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writ to be unconstitutional.-’Second, as a matter of defense where the government in

vokes the aid of the court in enforcing an order.2

Third, by an independent action by the affected person to
recover a penalty or other payment made under protest,3 or to
recover damages resulting from the operation of the order
The grounds advanced for declaring the executive decree

invalid are usually of the same or of similar nature, regard
less of which form of action is chosen.

The only difference

arising is dependent upon whether the questionable order is

based directly upon the Constitution or on a statutory enact
ment.

In the latter case, the argument takes the form of an

assault upon the constitutionality of the statute involved.
Various constitutional defects are put forth, the most common

one being that there has been a delegation of either legislative
or judicial power, and in some instances both.^ Another 6,efect

often offered is that the action deprives the complainant of

Also see Wilson v. Shaw, 204 U.S. 24 (1907); Crowell v.
Benson, 285 U.S. 22 (1932)
2 Eider v. U. S., 178 U.S. 251 (1900); Norwegian Nitrogen Prod.
Co. v. U. S., 288 U.S. 294 (1933); Hampton and Co. v. U. S.,
276 U.S. 394; U. S. v. Shreveport Grain and Ele. Co., 287
U.S. 77
3 Field v. Clark, 143 U.S. 649 (1892); Fawcus Machine Co. v.
U. S., 282 U.S. 375 (1931); Elting v. North German Lloyd,
287 U.S. 324 (1932); Schechter Poultry Corp, et al v. U. S.,
295 U.S. 245 (1935)
4 Swaim v. U. S., 165 U.S. 553 (1897); U. S. v. United Verde
Copper Co., 196 U.S. 207 (1905); Myers v. U. S., 272 U.S. 52
(1926); Humphrey’s Executor v. U. S., 295 U.S. 602 (1934)
5 Buttfield v. Stranahan, 192 U.S. 537 (1904); Wise. v. Ill. &
San. Bist, of Chicago, 278 U.S. 367 (1929)
1

12
the privilege of being heard, by a properly constituted, ju

dicial tribunal.^ Still another argument, but one much less
employed because of the difficulties of proof, is that the

particular action is not authorized by the statute.

It would

appear from the cases that the statutory failing is presented

most often because of the more sweeping effect of the decision
if the argument should be sustained.
On the other hand, where sanction for an executive de
cree is alleged to come directly from the Constitution, the

controversy centers around some statute which has sought to
limit the provision invoked as authority.^ In cases of this

type the government assumes the task of proving either that

the statute does not cover the order or, if it does, that it
is unconstitutional.

It must be pointed out here that little

litigation arises in this manner, since most executive action

is taken on the basis of enabling statutes, rather than in
contradiction to limiting statutes, which are passed to define

and give substance to the general phraseology of the constitu
tion.

1
2

The most practical explanation for this is also the ob-

U. S. v. Ju Toy, 198 U.S. 253
148 U.S. 214 (1893); Phillips
(1931); Lloyd Sabaudo Societa
U. S. v. Eliason, 41 U.S. 291
U.S. 324 (1897); Shurtleff v.
Swaim v. U. S., 165 U.S. 553

(1905); Passavant v. U. S.,
v. Commissioner, 283 U.S. 589
v. Elting, 287 U.S. 329 (1932)
(1842); Parsons v. U. S., 167
U. S., 189 U.S. 311 (1903);

13
vious one, that appropriations are necessary for the conduct
of any activity, and Congress must necessarily initiate action

to allow any disbursement from the treasuryA
Ill The Supreme Court and Validity of Executive Decrees.
When the validity of the action of the executive branch

is involved, the Supreme Court exhibits a tendency to avoid
jurisdiction and even actual decision wherever possible, and

has in only a few instances declared executive action invalid
directly because of an unwarranted delegation.

In Smith v.

Whitney,2 no jurisdiction to restrain the Secretary of the Navy
from holding court martial, by writ of prohibition; Cruickshank

v. Bidwell,3 no equity jurisdiction to enjoin enforcement of ”un-

constitutional law” where adequate remedy at law; Mississippi
v. Johnson,d-no equity jurisdiction to enjoin President from en
forcing allegedly unconstitutional Reconstruction Acts because

it was executive duty requiring discretion; Passavant v. U. S,®
no jurisdiction to hear appeals from board of general appraisers
on "dutiable value” of imports; and in Transcontinental and Wes

tern Airlines, Inc. v. Farley,®no jurisdiction to enjoin cancel-

1 Art. I, Sec» 9, cl. 7
2 116 U.S. 167 (1886)
3 176 U.S. 73 (1900)
4 4 Wallace 475
5 148 U.S. 214
6 71 F. (2d) 288—certiorari denied, 293 U.S. 603

14
lation of mail contracts since carrying mails is governmental

function and suit to compel certain action is essentially suit
against the United States which, cannot he brought without con
sent.

A similar purpose to restrict decision can be seen in
cases requiring some fact-finding by the executive before de

ciding upon what order to make, for the Court will endeavor

to review only the lav; involved and not the facts,^ although
on occasion a revision of facts becomes necessary.

lips v. Commissioner,2 the Court 3aid:

In Phil

"Save as there may be

an exception for issues presenting claims of constitutional

right, such administrative findings on issues of fact are ac
cepted by the court as conclusive if the evidence was legally
sufficient to sustain them and there was no irregularity in
proceedings.”

While there has been something of a rivalry (at times

open) between the Congress and the Court, since the latter as
sumed the power to declare laws unconstitutional, the relation

ship with the executive has been rather friendly, so that the
executive branch could certainly be expected to hold as favored
a position in the feelings of our Supreme Court as does the

1

2

Voehl v. Indemnity Ins. Co., 288 U.S. 162 (1933); U. S. v.
Ju Toy, 198 U.S. 253 (1905); Frischer and Co. v. Bakelite
Corp., 282 U.S. 852 (1930)
Phillips v. Commissioner, 283 U.S. 589, 600. Also see Tagg
Bros, and Moorehead v. U.S., 280 U.S. 420, 443, and U. S. v.
Ju Toy, at p. 262.

15

legislative 'branch.

The statement has even been ventured, that

the Court is more favorable to upholding the executive, in view

of the numerous dicta to the effect that administrative pro
cedure and interpretation of statutes are to be considered

very fully before any decision is rendered holding action un
der them improperThe Supreme Court has also on numerous oc

casions, said as in Adkins v. Childrens Hospital ,2 ’’This Court,
by an unbroken line of decisions from Chief Justice Marshall to

the present day, has steadily adhered to the rule that every
possible presumption is in favor of tbe validity of an act of

Congress until overcome beyond rational doubt."
The natural inference from the Court’s reluctance to deal

at all with many of the controversies over executive action is,
that it is anxious to allow the' exercise of such powers without
interference.

This conclusion is fortified when the cases where

the Court has come to a decision show stronger evidence of the

same purpose, not, only from the number upholding executive or
ders, but, what is of more importance, from the reasoning by
which much of the litigation has been concluded.

In a wide

range of cases involving a variety of orders, the actual moti

vating force causing the Court to arrive at a particular result,

1
2

Brewster v. Gage, 280 U.S. 327, 336 (1930); Tawcus Machine Co.
v. U. S., 282 U.S. 375, 378 (1931)
261 U.S. 525, 544

16
is the necessity for the continued, use of such an order to in

sure the most effective operation of the government?- However,

this is not offered alone hy the Court as its reason, hut is
usually accompanied by constitutional language to bring the
case within the words used in some former decision.

These

words are generally very broad statements to the effect that
the order does not violate the separation of powers required

by the Constitution, nor the terms and meaning of the statute

conferring the power to act.? The Court often adds that the
statute does not improperly attempt to delegate legislative or
judicial authority.

But should it feel that the contested act

is an improper one, its reason is almost invariably that the
statute on which it was based did not include the particular

type of proced.ure by the executive, although it sometimes seems
that the Court could with equal justification have decided that

the statute did include such action and was, therefore, uncon

stitutional. 3

Public Clearing House v. Coyne, 194 U.S. 497 (1904); U. S.
v. Grimaud, 220 U.S. 506 (1911); Hampton and Co. v. U. S.,
276 U.S. 394; Wise. v. Ill. and San. Bist, of Chicago, 278
U.S. 367
2 Williams v. U. S., 289 U.S. 533, (1933); U. S. v. Chemical
Foundation, 272 U.S. 1; U. S. v. Shreveport Grain and Ele
vator Co., 287 U.S. 77
3 Waite v. Macy, 246 U.S. 606 (1918); U. S. v. United Verde
Copper Co., 196 U. S. 207

1

Y?

IV General Classification of Cases Decided, by the Supreme
Court.
The decisions of the Court covering executive decrees can
for convenience be placed into three classes of cases and in

each class the more important cases will be discussed.
First, the cases in which Congress promulgates the basic

policy and provides that the enforcement of the statute is to
depend on an act or finding by the President.

In Brig Aurora

v. United States,Congress delegated to the President the

power to determine whether Great Britain and France had re

voked their edicts discriminating against us, upon the procla
mation of which, an act of Congress which had previously ex

pired, was to be revived.

Here is a fact or contingency to be

determined by the President that is rather definite in nature.
In Field v. Clark,2 the fact was more difficult to determine
—whether foreign countries were imposing duties on American

goods that were "unequal and unreasonable".
Second, where Congress furnishes the "general provisions"

and the basic policy and demarcates the limits of the policy

delegated as fully as the circumstances permit.

In United

Steles v. GrimaudjSthe Secretary of Agriculture was authorized
to make rules and regulations governing the occupancy and use

of forest reservations, the general policy of the law and the

1
2
3

11 U.S. 332
143 U.S. 649
220 U.S. 506
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penalties "being declared by Congress.

In Buttfielv. Strana

han, the Secretary of the Treasury was to determine what is

an "unreasonable obstruction” of interstate commerce.
Third, it would seem that the Supreme Court in construing

the flexible Tariff Act of 1922?-introduced a new emphasis in

the case of Hampton v. United States,^ which makes for a still
more liberal policy with reference to the delegation of legis

lative power to the President in upholding the power to in

crease or decrease a tariff rate fixed, by Congress.

Chief Jus

tice Taft, speaking for the Court, held that this Act set up

an "intelligible principle"—equalization to which the Presi

dent was to conform.

This method of approach, virtually giv

ing effect to substance—the necessities of the situation

—rather than to the mere form of statutory draftsmanship,
was adopted.

Chief Justice Taft said, "In determining what it

(Congress) may do in seeking assistance from another branch,

the extent and character of that assistance must be fixed ac

cording to the common sense and. the inherent necessities of the

governmental coordination.11

This would appear to be a recogni

tion of the increasing tendency to shift the emphasis from the
inquiry whether or not there was a "delegation", to the prob

lem of the necessity of the delegation.

1
2
3

192 U.S. 537
42 Statutes At Large 858
278 U.S. 394

So too had the same1
23
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Chief Justice justified, the delegation involved, in Mahler
v. Ebj^—"Even if the executive may not exercise it (the power

to expel aliens) without congressional authority, Congress
cannot exercise it effectively save through the executive."

V Rule Making or Law Making?

It is a generally accepted, principle that rule-making
powers may be devolved, upon the executive, hut the problem

that is immediately raised is whether every definite proce

dure laid down for the future is to be enacted by Congress
alone.

As has been pointed out, a strict separation of powers

was never contemplated and our Constitution indicates many in

stances of checks and balances between the three branches of
government.

To do no more than examine cursorily, we find

that the Executive is exercising legislative power in his

right of vetoe and that the officers of every department of
the executive branch are constantly laying down rules to gov

ern the procedure of their departments and thereby affecting

individual rights throughout the country.

As early as 1825,

Chief Justice Marshall in Wayman v. Southard^said:

"It will

not be contended, that Congress can delegate to the courts, or

to any other tribunal, powers which are strictly and exclusive
ly legislative.

But Congress may certainly delegate to others,

powers which the legislature may rightfully exercise itself."

1
2

264 U. S. 32 (1924)
10 Wheaton 1

/
I
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And. in several of the more recent cases a right to dele
gate, if only to a limited extent, has been recognized.

It

may be proper at this point to present some sample delegations
that have been upheld by the Supreme Court.
Buttfield v. Stranahan?- involved section 3 of the tea in
spection act of March 2, 1897,which declared:

That the Secretary of the Treasury, upon the recommenda
tion of the said board, shall fix and establish uniform stan
dards of purity, quality and fitness for consumption of all
kinds of teas imported into the United States......... All teas,
or merchandise described as tea, of inferior purity, quality
and fitness for consumption to such standards shall be deemed
within the prohibition of the first section hereof.

This clearly involved the formulation of a rule by a process

involving some degree of subjective, evaluation, and the Court

said ’’To deny the power of Congress to delegate such a duty

would, in effect, amount but to declaring that the plenary
power vested in Congress to regulate foreign commerce could

not be efficaciously exerted.1,3
Section 18 of the river and harbor act of March 3, 1899,
was in the case of Union Bridge Co. v. United States^and Monon

gahela Bridge Co. v. United States^upheld as not delegating
"strictly legislative or judicial powers."

vided:

1
2
3
4
5

192 U.S. 490
29 Stat. L. 604
192 U.S. 490, 496
204 U.S. 364
216 U.S. 177

The section pro
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That whenever the Secretary of War shall have good reason
to "believe that any railroad or other "bridge now constructed,
or which may hereafter "be constructed, over any of the naviga
ble waters of the United States, is an unreasonable obstruction
to the free navigation of such waters on account of insufficient
height, width of span, or otherwise, or where there is diffi
culty in passing the draw opening or the draw of such bridge
by rafts, steamboats, or other water craft, it shall be the
duty of the said Secretary, first giving the parties reasonable
opportunity to be heard, to give notice to the persons or cor
porations owning or controlling such bridge, so to alter the
same as to render navigation through or under it reasonably
free, easy and unobstructed; and in giving such notice he shall
specify such changes, recommended by the Chief of Engineers,
that are required to be made, and shall prescribe in each case
a reasonable time in which to make them...........
This statutory provision unmistakably gives power to act in par

ticular cases, and if power to act in specific cases can be con

ferred, it seems reasonable to infer that a uniform rule could

be formulated with regard to the same matter.

The Court upheld

this delegation in the Union Bridge Co. case^stating ”......the

legislature may delegate to an administrative body the execution

in detail of the legislative power of regulations.”
In St. Louis, I. M. & S. H. Co. v. Taylor^-fche Court upheld

sec. 5 of the safety appliance act of March 2, 1893,^which pro
vides:

’’That within ninety days from the passage of this act the
American Bailway Association is authorized hereby to designate
to the Interstate Commerce Commission the standard height of
drawbars for freight cars, measured perpendicular from the level

1
2
3
4

30 Stat.
204 U.S.
210 U.S.
27 Stat.

L. 1121, 1153, ch.425
364, 38?
281
L. 531, ch. 196
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of the tops of the rails to the centers of the drawbars, for
each of the several gauges of railroads in use in the United
States, and shall fix a maximum variation from such standard
height to be allowed between the drawbars of empty and load
ed cars. Upon their determination being certified to the In
terstate Commerce Commission, said Commission shall at once
give notice of the standard fixed upon to all common carriers,
owners or lessees engaged in interstate commerce in the United
States, by such means as the Commission may deem proper. But
should such Association fail to determine a standard as above
provided, it shall be the duty of the Interstate Commerce Com
mission to do so, before July 1, 1894, and immediately to give
notice thereof as aforesaid. And after July 1, 1895, no cars,
either loaded or unloaded, shall be used in interstate traf
fic which do not comply with the standard above provided for.
This statutory provision unlike the one before specifically

provides for a uniform rule to be formulated rather than the

power to act in specific cases.
Section 11 (k) of the Federal Reserve Act^gives the Fed

eral Reserve Board authority to "grant by special permit to

national banks applying therefor........... the right to act as

......under such rm.es and regulations as the said board may
prescribe."

In the First Rational Bank v. Fellows^this was

declared valid.
In the Selective Draft Cases the Court declared:"We

think that the contention that the statute is void because in
vesting administrative officers with legislative discretion has
been so completely adversely settled as to require reference

only to some of the decided cases."

1
2
3

38 Stat. L. 251, 262, ch. 6
244 U. S. 416
240 U. S. 1
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Chief Justice Taft in Wichita R. R. & Light Company v.

Public Utilities Commission of Kansas makes the following

statement:4-

The maxim that a legislature may not delegate legislative
power has sone Qualifications, as in the creation of munici
palities, ana also in the creation of administrative boards
to apply to the myriad details of rate schedules the regulatory
police power of the state. The latter qualification is made
necessary in order that the legislative power may be effective
ly exercised. In creating such an administrative agency the
legislature, to prevent its being a pure delegation of legisla
tive power, must enjoin upon it a certain course of procedure
and certain rules of decision in the performance of its func
tion. It is a wholesome and necessary principle that such an
agency must pursue the procedure and rules enjoined and show a
substantial compliance therewith to give validity to its action.
When, therefore, such an administrative agency is required as
a condition precedent to an order, to make a finding of facts,
the validity of the order must rest upon the needed finding.
If it is lacking, the order is ineffective.
It is pressed upon us that the lack of an express finding
may be supplied by implication and by reference to the averments
of the petitioner invoking the action of the Commission. We
cannot agree to this................
In the case of if. T. Central Securities Co. v. United States,
the Court held that there was no unconstitutional delegation of

power by reason of uncertainty in the stated criteria in section
5, sub-division 2 of the I. C. C. Act empowering the. Commission

to authorize the acquisition of control of one carrier by another

if of the opinion that such acquisition of control will be ”in the

public interest.”

In Mutual Film Co. v. Industrial Commission of Ohio,^the
Commission was given power to determine whether a given film was123

1
2
3

260 U.S. 48, 58-9
280 U.S. 12 j ’ -■
236 U.S. 230, 245
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"moral or educational or amusing or harmless."

In Sears Roe

buck v. Federal Trade Commission,-the Commission was to deter

mine what was "unfair competition. "

The Court said the words

"unfair methods of competition" stand on the same footing with
such terras as unsound mind, undue influence, unfaithfulness,

unfit for cultivation, unreasonable rate and unjust discrimi

nation.

In Mahler,v. Eby.^the Court upheld a statute empower

ing the Secretary of Labor to deport aliens who had been con

victed under war-time statutes "if after hearing he should find
such aliens are undesirable residents of the United States."
the Court further declared that in its opinion "our history

has created a common understanding of the words ’undesirable
residents’ which gives them the quality of a recognized stan

dard. "
Other general expressions upheld by the Supreme Court;

Federal Radio Commission v. Melson Bros. Co., ^''public conven
ience, interest or necessity"; Avent v. United States^and United
States v. Chemical Foundation,5"in the public interest"; Colo

rado v. United Statesman! Chesapeake & Ohio Ry. Co. v. United

States,"'’"certificates of public convenience and necessity";

258
264
289
266
272
271
283

Fed.
U.S.
U.S.
U.S.
U.S.
U.S.
U.S.

3-7-312 C.C.A.
32
266
127
1
153
34
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Tagg Bros. &. Moorehead v. United. States A "just and. reasonable
commission"; and. in Wayman v. Southard.,123"in their discretion

deem expedient".
In only the Wichita Railroad and Light Co.2case does the

Court e;xpressly admit that legislative powers are delegated, but
the added expression implying tha,t "pure delegation of legisla

tive power" would be bad leaves great doubt as to the distinc
tion between a delegation and a pure delegation.

With careful

consideration of the problem, it would seem that the policies
which Congress alone shall determine are the fundamental or

primary policies—-those which indicate the basic policy, the

general course of action to be taken or the mode of procedure
to be laid down and followed by the executive.

It would seem from the decisions that Congress must pro
mulgate a primary policy in order that legislative power may be
delegated in any manner, or in other words Congress has the ex

clusive power to determine primary or fundamental rules for the

governing of future conduct.

This power may not be devolved

upon any other agency, but it would seem that having exercised
this power by promulgating a primary principle, the Congress

may confer upon some executive or administrative officer or body
the authority to establish policies subordinate to and consistent

with the legislative pronouncement.

1
2
3

280 U.S. 420
10 Wheaton 1
260 U.S. 48
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The first type of case to arise in this field, was that

in which Congress enacted a law whose enforcement was to de
pend on an act or finding of an executive officer.

Hot much

difficulty was experienced by the court in sustaining such
a statute, nor could there be any objection thereto until

the court tried to force cases of all sorts into this cate
gory

Of this sort was Field v. Clark,commonly regarded as

the leading case on the subject.

Justice Harlan there enumer

ates at great length the various acts of Congress which had

invested the President with "........... large discretion in mat
ters arising out of the execution of statutes relating to

trade and commerce with other nations.11

The statute which

was being attacked in this case authorized the President to

suspend, as to any government which imposed unjust duties on

products of the United States, the provisions of the act re

lating to free importation of certain goods, the period of sus
pension to be 11........... for such a time as he shall deem just....";
during such times rates already stipulated in the act were to

be in force.

The Court pointed out that great weight should be

given to the 11..............practical construction of the Constitution,
as given by so many acts of Congress........... ", and indicated that

the case of The Brig Aurorabas sufficient precedent to uphold

1 -27 Yale L.J. 892, 902
2 143 U. S. 649
3 7 Cr. 382
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this legislation.

Also, it was found, that the Act "does

not, in any real sense, invest the President with the power

of legislation.11 and that "He had no discretion in the prem

ises except in respect to the duration of the suspension so
ordered.

But that related only to the enforcement of the

policy established by Congress."

This latter remark operated

to force the case into line with the facts of The Brig Aurora, 1
and brings about the desired result.

Authority has also recognized a second type of situation,
one in which Congress supplies the "general provisions" and
the executive or administrative agency furnishes the "details".

United States v. Grimaud.^referred to before, is a case of
this nature.

The Court in that case passed over the language

of Pield v. Clark,Sand reverted bank to the more satisfactory

conception enunciated in Wayman v. Southard.^7 Said Justice

Lamar:
The Secretary of Agriculture could not make rules and reg
ulations for any and every purpose.... .As to those here involved,
they all relate to matters clearly indicated and authorized by
Congress. The subjects as to which the Secretary can regulate
are defined. The lands are set apart as a forest reserve. He
is required to make provisions to protect them from depredations
and from harmful uses. He is authorized to "regulate their oc
cupancy and use and to preserve the forests thereon from destruc
tion." A violation of reasonable rules, regulating the use and
occupancy of the property is made a crime, not by the Secretary,

1
2
3
4

7 Cr. 382
220 U. S. 506
143 U. S. 649
10 Wheat. 1
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but by Congress. The statute, not the Secretary, fixes the
penalty............. The offense is not against the Secretary, but,
as the indictment properly concludes, ’’contrary to the laws
of the United States and the peace and dignity thereof.”
The forest reserve acts authorized the Secretary of Agri

culture to "make provisions for the protection against destruc
tion by fire and depredations upon the public forests and for

est reservations......... and he may make such rules and regulations
and establish such service as will insure the objects of such

reservations; namely, to regulate their occupancy and use, and
to preserve the forests thereon from destruction; and any vio
lation of the provisions of this act or such rules and regula

tions shall be punished” as prescribed.

Regulation 45 of the

Secretary issues under this act, reads as follows:

’’All per

sons must secure permits before grazing any stock in a forest
reserve, except the few head in actual use by prospectors, cam

pers and travelers, and milch or work animals, not exceeding a
total of six head, owned by bona fide settlers residing in or

near a forest reserve, which are excepted and require no per
mit."

The defendants were indicted for grazing sheep on the

Sierra Forest Reserve without having obtained a permit as re
quired by Regulation 45.

They demurred, their several demurrers

were sustained, and the government appealed to the Supreme Court.
The counsel for the defendants in error claimed that the act was

unconstitutional "for the reason that it does not sufficiently

define, or define at all, what acts done or omitted to be done,
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within the supposed, purview of the said, act, shall constitute
an offense or offenses against the United. States.......... It is

not within the power of Congress, under the Constitution of
the United. States, to delegate to the Secretary of the Interior,

or the Secretary of Agriculture of the United States, or any

other person, authority or power to determine what acts shall
be criminal; and the act in question is a delegation of legis
lative power to an executive officer to define and establish
what shall constitute the essential elements of a crime against
the United States."
This contention was denied by the Court.

It was admitted

that Congress cannot delegate its legislative power, "but,"

said the Court, "the authority to make administrative rules is

not a delegation of legislative power, nor are such rules

raised from an administrative to a legislative character be
cause the violation thereof is punished as a public offense."
This case is not only significant from the standpoint of

its declaration of the principle which has figured in many of
the subsequent discussions by the Supreme Court, but it also

presents an exceedingly clear example of the delegation of leg
islative power to an administrative head.

Congress here author

ized the Secretary of Agriculture to formulate certain rules

and regulations governing the use of public forests.

His was

a task, which, in result attained and thought processes involved,
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was no different from that which would have been presented

to Congress had it itself undertaken to enact the rules.

So, too, must it be said that there was a delegation of

lawmaking power where Congress, in order to prevent the im
portation of impure tea, authorized the Secretary of the
Treasury to establish standards for admission.

And where

the American Railway Association and the Interstate Commerce

Commission were called on to designate the standard height

and maximum variations of drawbars for freight cars, a dele

gation of legislative powers seems clear.

The same element

of legislative power seems to have been conferred where Con
gress authorized the Interstate Commerce Commission to re
quire the railroads to keep accounts in a manner specified

by the Commission; where the Interstate Commerce Commission
was given the right to determine the necessity and propriety

of making a lower rate for the longer than for the shorter
hau; where the Commissioner of Internal Revenue was author

ized by Congress to make regulations pertaining to the sale
of unbranded oleomargarine; where the Federal Reserve Board

was given the power to permit national banks to act as trus

tees, executors, etc., under such rules and regulations as the
Board night prescribe; where the Interstate Commercecommission

was authorized to suspend rules as to car service and make

such reasonable regulations in regard to it as would best pro-
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mote the interests of the public and. commerce.

This "brings us to the further discussion of Hampton, Jr.
& Co. v. United. States,^the third, case which is deemed, of more

than usual importance in the development of legislative dele
gation, hut it first might be well to indicate the immediate
background of this decision.

A factor which in recent years has been given increasing

consideration seems to have been first mentioned in yield v.
Clark»^ That is the necessity of endowing an executive with

certain powers if the particular act of Congress is to be ef

ficaciously executed.

This is certainly a most vital element

to be considered in a construction of the Constitution.

For

the latter to be truly effective, any prohibition implied

therefrom must of necessity vary with a decided change in
national conditions.

Today we must take into account that not

only has there been a shift in the attitude toward centraliza

tion of power, but in addition, that the United States of the
eighteenth century has grown from its something less than three

millions, largely farmers, to a nation of over one hundred
twenty millions engaged in every conceivable pursuit.

The law-

making body, still organized according to the original concep

tion of the framers, now has a task which never could have been

foreseen at the date of the Constitutional Convention.

1
2

276 U. S. 394
143 U. S. 649

That
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every legislator should know all the facts and theories neces
sary for a judicious determination of the problems in every
field into which Congress extends its power is clearly impos
sible.

JTor is the frequently desirable requirement of immedi

ate action to be attained by the intermittent convening of the

legislators, who, even when assembled, meet in a large body,
which has been proved to be mechanically unwieldy.

Something

has to expand, some of the constitutional fabric must demon

strate its elasticity and yield through judicial interpreta
tion.

Congress has found relief by granting certain powers

to administrative heads or boards, or to officers of the other

two branches.

In recognition of the continually increasing de

mands on Congress, the Supreme Court of the United States has

justifiably seen fit to uphold delegation to such agencies of
a steadily expanding range of powers.

And conversely, with

the ever increasing demands made upon the Supreme Court, the

Congress has created special legislative courts to relieve them

of a part of the pressure brought upon them.^-

In Hanroton, Jr. & Co. v. United States,^the necessities
of the situation rather than the mere form of statutory drafts

manship were examined and adopted.

The Tariff Act of 1922

provided that the President should have power to increase or

1
2

41 Harv. L.3. So (1927)
276 U.S. 394
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decrease a tariff rate fixed, "by Congress, not exceeding 50

pel’ cent if, on investigation, he considered it necessary in
order to equalize the cost of production in the United States
and the principal competing country.

Chief Justice Taft,

speaking for the Court, held that this act set up an "intel
The Appellant’s argument in a sense be

ligible principle."

gan at this point

While conceding an apparent standard, the

appellant contended that the production factors are so varied

and so indefinite that the fact can never be found.

Hence,

as the standard is incapable of definite ascertainment, the

standard himself.

It is true that the President had the facil-

ities of the Tariff Commission at his disposal and that a
hearing was provided, it should be noted here that the Presi

dent has a broad discretion as to whether he will initiate
the process and no compulsion to follow the Commission’s recom
mendation, but on the other hand, experts on tariff making have

testified as follows:

Professor Taussig has said,?• "Even the

most competent and impartial Tariff Commissioner will often
have to confess that there is no one figure which can be un

qualifiedly said to be the accurate one."

Thomas Walker Page

has said,"The conclusion cannot be escaped that it is rarely

possible to ascertain accurately the difference in costs of pro-

1 Cong. Record, January 4, 1926, at p. 1051
2 Making the Tariff of the United States (1924) p. 99
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duction at home and abroad.”

But the Court, in addition to

holding that the act did establish an "intelligible principle”
went further and shifted the emphasis from the inquiry whether

there was a delegation to the problem of the necessity of the
delegation.

The Court said, "In determining what Congress may

do in seeking assistance from another branch, the extent and
character of that assistance must be fixed according to the

common sense and inherent necessities of the governmental co
ordination."

When vze bear in mind that the inflexibility of

tariff acts in the past has often served to defeat protection
and that this fact is responsible for the introduction into
our legislation of the flexible tariff principle, it requires
no great stretch of the imagination to realize that if the

"necessity doctrine" is pushed to its logical conclusion it

would be possible constitutionally for Congress to pass a gen
eral tariff law declaring that the duty on all imported goods

should equal the difference between the costs of production
here and abroad and delegate to the President the power to as

certain and proclaim the facts, and thereby remove the detailed
making of tariff laws from the halls of Congress.^-

But there is a still later case under the Flexible Tariff
Act which goes even further—the Fox River Butter Company v.
United States.The controversy in this case involved paragraph

1

2

Welch, The Flexible Provisions of the Tariff Act, 31 Virginia
1». Rev. 206, 226
287 U.S. 628
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710 of the Act, which reads "cheese and substitutes therefor,
5 cents per pound, but not less than 25 per cent ad valorem."

Acting under Section 315, the President in his proclamation
of 1927 provides, "Cheese by whatever name known, having the

eye formation characteristic of the Swiss or Emmenthayler

type, seven and one-half cents per pound, but not less than
thirty-seven and a half per cent ad valorem."

The Court of

Customs held that this was an invalid delegation of legisla

tive power because the President was in fact reclassifying

and re-writing the Act.

The Court of Customs and Patent Ap

peals reversed this finding and the Supreme Court of the United

States denied a writ of certiorari.

This denial of certiorari

by the Supreme Court is significant because it appears that

the Pox Hiver Butter case is more extreme than the Hampton
case.

The statute creating the Court of Customs Appeal, was

amended on August 22, 1914,^-so that it was made possible for
the Supreme Court, in its discretion, to call up by certiorari
decisions which it regards of "sufficient importance to review."
The United States Court of Customs and Patent Appeals said,

"The statute contemplated a legal investigation by the Tariff
Commission as a condition precedent to the issuance of a law

ful proclamation by the President, but the findings contem

plated by the statute were to be made by the President, not by

1

38 Stat. L. 708
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the Tariff Commission.
President’.“

The investigation was to ’assist the

But the Court held that it was immaterial what

opinions were entertained by the investigators, or the members
of the Tariff Commission, as a result of such investigation.
The statute, as construed, provides for a queer form of ”assis-

tance” to the President at best.

It would seem, however, that

the Act of 1930^reduces the discretion of the President to
merely affirming or refusing to affirm the findings of the

Tariff Commission, and puts in the latter body the actual de

termination of changes, where it could more easily be controlled
by the Courts.

Prom this review of the cases, it should be noted that
the Supreme Court considers at least three principles:
(1) the definiteness of the standard laid down by the statute

for the guidance of the President; (2) the degree of necessity,
in view of the subject matter, for the delegation; (3) as a

practical element, the confidence felt by the Court in the
body so entrusted with the power•, and perhaps (4) the tendency

of the Courts to decide questions of power in reference to de

partures in legislation, upon political rather than on purely
2
legal considerations.
As the Supreme Court decisions stand at this point, it

1
2
3

46 Stat. L. 701
Intermountain Rate Cases, 234 U.S. 476
Preund, Principles of Legislation
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must be recognized, that -where the delegation of legislative

power is necessary to efficaciously carry out the will of
the legislature, Congress may lay down a general principle

(as definitive as is practicable) and authorize an executive

head, or an administrative agency, to supply the details,
even to the extent of establishing regulations the violation

of which shall invoke a penalty prescribed by the congres

sional enactment.

In the earlier cases the tendency was to

call the discretion 11 executive”, or discretion "in enforce

ment".^ In the more recent cases, the Court seemingly admits
that the discretion involved is more than of a mere admini
strative nature.Yet no matter what language the Courts
have used, it is clear that the "details" to be supplied fre

quently savor strongly of legislating.

The demands for social

control are ever increasing and it must be faced that any
consideration of these modern problems must not only look to
the fundamental constitutional principles outlined in the de

cisions, but must look beyond to the necessities of modern

society itself.

1
2

Field v. Clark, 143 U.S. 649, 693
Hampton, Jr. & Co. v. U. S., 276 U.S. 394, 406
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VI.

The ’’Hot Oil" Oases and the Schechter Case.
As has been pointed out previously, the Supreme Court

prior to the decision in the Panama Refining Co. v. Ryan^

had upheld every important delegation of legislative power
to the executive or other administrative agency without ex

ception, but always couching its opinions with the declar=
ation that such did not constitute delegations of legisla

tive power.

The Supreme Court in the Hampton case enlarged

upon statements of this nature by saying “such legislative

action is not a forbidden delegation of legislative power.’1

The Court in this case reviews all of the important de

cisions relative to delegations of legislative power and dis
tinguishes them on the basis that the Court in the prior de

cisions had built up a body of limitations beyond which t'.. are
is no constitutional authority to transcend and used them as

a guide in its determination of the validity of Section 9 (c)
of the Rational Industrial Recovery Act.

Section 9 (c) reads as follows:

The President is authorized to prohibit the transporta
tion in interstate and foreign commerce of petroleum and the
products thereof produced or withdrawn from storage in excess
of the amount permitted to be produced or withdrawn from stor
age by any state law or valid regulation or order prescribed
thereunder, by any board, commission, officer, or other duly
authorized agency of a State. Any violation of any order of

1

The "Hot Oil" cases—293 U.S. 388
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the President issued under the provisions of this sub-section
shall he punishable by fine of not to exceed $1,000, or im
prisonment for not to exceed six months or both.

In declaring Section 9 (c) unconstitutional, Chief Jus

tice Hughes speaking for the Court says "As to the transpor

tation of oil production in excess of state permission, the
Congress has declared no policy, has established no standard,

has laid down no rule.

There is no requirement, no definition

of circumstances and conditions in which the transportation is
A

to be allowed or prohibited."

And then "Congress cannot dele

gate legislative power to the President to exercise an unfet
tered discretion to make whatever laws he thinks may be needed
or advisable for the rehabilitation and expansion of trade or

industry."

Still further "When the President is invested with

legislative authority as the' delegate of Congress in carrying
out a declared policy, he necessarily acts under the constitu

tional restriction applicable to such a delegation."

Justice Cardozo in an interesting dissenting opinion de

clares that it his belief that a sufficient standard had been
set up by the Congress in the disputed section that by inter
preting it in connection with the balance of the act would be

"canalized within banks."
The provisions of Section 9 (c) have been reenacted by
Congress with modifications, but no case has, as yet, come be

fore the Court.
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The delegation of legislative power sought to he made
by Section 3 of the National Industrial Recovery Act was
held unconstitutional in A. L. A. Schechter Poultry Corpora

tion et al v. United States^in which the Panama Refining Co.
case is cited with approval.

This Section provides for the

making of “Codes of Pair Competition.11

The Court states that

the Act does not define "fair competition" and reviews the

decisions relating to the definition of "unfair competition"
as known to the common law and with certain statutory changes

and does not regard the expressions as in any way having a
comparable definiteness of meaning.
Chief Justice Hughes speaking for the Court in the
Schechter case says "The only limits set by the Act to the
President’s discretion are, that he shall find, first, that
the association or group proposing a code imposes no inequit

able restrictions on admission to membership and is truly

representative; second, that the code is not designed to pro
mote monopolies or to eliminate or oppress small enterprises

and will not operate to discriminate against them; and third,
that it ’will tend to effectuate the policy of this title, ’

—this last being a mere statement of opinion.

These are the

findings which Congress has made essential in order to put
into operation a legislative code having the aims described in1

1

295 U.S. 245
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the ’Declaration of Policy.’

Then further “Section 3 of the P.ecovery Act is without
It supplies no standards for any trade, industry

precedent.

or activity.

It does not undertake to prescribe rules of con

duct to be applied to particular states of fact determined by

appropriate administrative procedure.

Instead of prescribing

rules of conduct, it authorizes the making of codes to pre
scribe them.

For that legislative undertaking, Section 3 sets

up no standards, aside from the statement of the general aims

of rehabilitation, correction and expansion described in sec
tion one.

In view of the scope of that broad declaration,

and of the nature of the few restrictions that are imposed,

the discretion of the President in approving or prescribing
codes, and then enacting laws for the government of trade

and industry throughout the country, is virtually unfettered.
We think that the code-making authority thus conferred is an

unconstitutional delegation of legislative power.”
Justice Cardozo in a concurring opinion aptly says "The

delegated power of legislation which has found expression in
this code is not canalized within banks that keep it from over
flowing. “

He says further "This Court has held that delegation may
be -unlawful though the act to be performed is definite and
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single, if the necessity, time and. occasion of performance

have been left in the end. to the discretion of the delegate

(Panama Refining Co. v. Ryan, 293 U.S. 388).
that ruling went too far.

I thought

I pointed out in an opinion that

there had been ’no grant to the Executive of any roving com
mission to inquire into evils and then, upon, discovering
them, do anything he pleases.’

Choice, though within limits,

had been given to him 'as to the occasion, but none whatever
as to the means.1

Here, in the case before us, is an at

tempted delegation not confined to any single act nor to

any class or group of acts identified or described by refer
ence to a standard.

Here in effect is a roving commission

to inquire into evils and upon discovery correct them.”
And then as to the acts of the President based upon
recommendations of trade associations and groups, Justice

Cardozo in very strong language asserts "This is delegation
running riot."

These two cases do not introduce any new principles to
be considered by the Court, but do indicate that all dele
gations of a legislative nature must conform to certain well-

established principles of administrative process, which have
not been discussed in this paper except incidentally.
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VII.

Executive Power in Emergencies.

An exhaustive study of executive action should include

all acts of whatever description, hut due to the great simi
larity that is found between the various executive acts it

is believed that the simple classification of ordinary and
extraordinary is sufficient.

The delegations of power to the Chief Executive during
the existence of a state of war are readily upheld as impor

tant to the successful conduct of the nation’s forces, but
the question immediately comes to mind as to whether or not
the exercise of similarly broad powers during times of econ
omic distress constitute a similar emergency and accepted as

such by the judicial branch of the government as constituting
proper delegations.

On this point, Chief Justice Hughes in

the Schechter case says "Extraordinary conditions, such as
an economic crisis, may call for extraordinary remedies, but

they cannot create or enlarge constitutional power.”

This

statement necessarily refers to delegations by the Congress

to the Executive and does not in any way limit the latitude

of discretion by the Executive under the faithful execution
clause of the Constitution.^-

In a general way the action of President Lincoln during
the Civil War can be summarized as the taking of the necessary

1 Art. II, Sections 1 and 3—Warren, Making of the Constitu
tion (1928) 527, says that the faithful execution clause
was not discussed in the Constitutional Convention.
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action without congressional delate on the matters and the
later acceptance or ratification of those acts by the Con

gress, whereas during the World War the Congress invested
President Wilson with great powers covering virtually all

possible problems that might arise.

That the Courts have

upheld the exercise of authority by the Chief Executives in

both instances is interesting.
The outbreak of the Civil War produced an emergency

that required immediate action or utter failure.

The Presi

dent’s object was to preserve the Union, and this could only
be done by decisive action taken promptly without waiting for

Congress to deliberate upon legislation.

The President

called out 75,000 of the militia, in pursuance of a law that

his predecessor had held, upon the advice of his attorney
general, did not give the power required by the existing emer

gency; he blockaded the Southern ports; he called for volun
teers for, and increased the size of, the regular army and
the navy; and he ordered arrests by the military, and the

suspension of the writ of habeas corpus.

That the President

doubted the constitutionality of his acts is shown by his
statement to Congress, which met in extra session, that "it
is believed that nothing has been done beyond the constitution

al competency of Congress."

The call for the militia was based on a statute, and the
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"blockade was later upheld "by the Supreme Court.

His increase

of the army and his arrests were probably illegal; while the
Chief Justice at the time held his suspension of the writ of

habeas corpus unconstitutional.

At best, the powers assumed

by the Executive before any declaration of war by the legis
lative branch were unprecedented and would have been a shock

to the then existing constitutional opinion, had not Union
ist emotion swept aside the legal scruples that up to that
crisis had been so characteristic of the American people.

But the political significance is even greater than the
legal.

”In the interval between April 12 and July 4, 1861,11

says Dunning, a leading authority on this subject, na new
principle thus appeared in the constitutional system of the
United States, namely, that of a temporary dictatorship.

All

the powers of government were virtually concentrated in a
single department, and that the department whose energies
were directed by the will of a single man.”}- And of the re
action upon American constitutional theory of the events of

this period of emergency the same writer says:2 »This frank
substitution of a ’popular demand1 for a legal mandate, as a

basis for executive action, is characteristic of the times.
The President’s course was approved and applauded.

1
2

Howe, of12

Dunning, Essays on the Civil War and Reconstruction, pp.20-21
Ibid., pp. 18-19
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Wisconsin, proclaimed, in the Senate that he approved it in

exact proportion to the extent to which it was a violation
of the existing law.

The general concurrence in the avowed,

ignoring of the organic law emphasizes the completeness of
the revolution which was in progress.

The idea of a govern

ment limited, by the written instructions of a past generation
had. already begun to grow dim in the smoke of battle.

Hot only was freedom of the person interfered, with by

military arrests, military trials and. convictions, and. sus
pension of the habeas corpus, but freedom of the press was
also hampered by exclusion from the mails and even suppres
sion by seizure.1

This independent action upon the part of the President
was ratified by retroactive legislation by Congress, which

procedure was upheld by the Supreme Court in the Prize Cases.

The statutes enacted by Congress during this period delegate

broad powers to the President, °similar to but not as extensive
as during the World War period, but we are not so concerned
with the broad legislative grants during these periods so much

as the fact that they were all in general upheld by the Su-

1
2
3

HcPnerson, History of the Rebellion, p. 188ff.
2 Black 635
Por illustrative statutes see 12 Stat. L. 334-335; 625; 731737; 755-758; 13 Stat. L. 6-11, 376-378, 379, 402, 488.

47

preme Court and whatever controversies that arose were more
directed to the adjustment of affairs than the constitution

ality of the legislative acts themselves.
In 1917 the Congress was faced with the problem of
raising a draft army and the economic mobilization of a

nation, which were so complicated and so uncertain in their
requirements that their minute and specific settlement by

statute was impossible.

Since war is a tine for action and

not for talk, the Congress was forced, as were the legisla

tures of the other belligerent countries, in practically
all war measures to delegate to some administrative agency
the power to work out the details and to determine the un

certainties.

The President was selected, not only because

he was the personal leader of Congress and the nation, but

also because the responsibility for the successful prosecu
tion of the war rested upon him as the head of the executive
department and the conmander-in-chief of the army and navy.

At the same time it was necessary to authorize the President

to organize special agencies.Personally or through such
agencies as he set up, the President exercised the many and

broad powers which were delegated by the Congress.

1

”In almost no case did Congress attempt itself to prescribe
the character of organization or the administrative methods
that should be employed in enforcing the larger volume of
war legislation it enacted. Almost invariably it contented
itself with providing that the President should take such
action as in his opinion was wise to see that the provisions
of those acts were properly carried out.” Willoughby, Govern
ment Organization in War Tine and After, p. 6
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In carrying delegation out to an extent never before
known in the history of the government, Congress vias faced,

with two considerations.

The first was the question of the

political expediency of placing, even for a limited period,
autocratic powers in the hands of one man; and the danger to
our institutions which such a precedent might cause.

The

second was the doubtful constitutionality of granting broad
powers of legislation to the Executive.
On the whole, however, Congress, while not at all in
clined in ordinary times to grant arbitrary power to the

Executive, recognized the absolute necessity of doing so dur

ing the existence of the emergency.

Prom a study of the de

bates and final votes on numerous war measures, it is evident
that there was considerable feeling fearful of the outcome of
the autocratic grants of power.

There is one great contrast between the autocracy of
Wilson and that of Lincoln, in that in virtually every case
the former was able to wait for Congress to delegate the
necessary authority in order to carry on the war, but this

was not possible for Lincoln where the dangers were not so

remote.

Lincoln had to act at once without waiting for Con

gressional action, or run the risk of disaster for his cause.

To save the Union the Chief Executive stretched to the limit
his constitutional powers and in instances even usurped powers.
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Later, Congress ratified all of his acts in. a blanket bill

of indemnity, a procedure not necessary as an aftermath to

the World War.

It is important, however, to note that in

important instances Lincoln acted in excess of constitution

al authority.

The precedent of previously exercised dis

cretion by the Chief Executive will in all cases serve as
a basis for the necessary action in similar or analagous

cases.

It is true that like after the Civil War, the Con

gress after the World War divested the Chief Executive of
all war-time powers, and the President then takes on the
more normal functions as the constitutional head of the gov

ernment o

The second of the considerations facing Congress was
the constitutionality of the war measures delegating powers

to the President.

As pointed out before, delegations have

been upheld in numerous instances, but those cases offer no

direct parallel as to the constitutionality for delegation

during these war periods.

In 1917 in some of the acts Con

gress granted discretion so broad in scope as to amount almost
to a transfer of its legislative discretion to the Executive.

Necessity demanded that the bills be enacted, though the con
stitutional questions received attention in the debates of
Congress.

In the Selective Draft Cases the validity of one of these
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major acts of delegation was upheld.

It must be pointed out

here that while the war acts granted broad powers, the Con
gress in most instances set forth the frame work of their

intents and purposes and the acts of the Executive were con

fined to discretion in enforcement and the means of carrying
out the purposes set forth.

Legally there is a vast differ

ence between a blanket delegation and those contained in the

war acts, so the ultimate test of delegation was at no time
before the Supreme Court.

Another instance of where executive action was required
without waiting for Congressional authority is' the banking

proclamation of President Roosevelt closing all of the banks
of the country, relying upon a section of the Trading With
the Enemy Act^for authority.

This is necessarily a doubtful

basis for executive action in itself even though an emergency
admittedly existed.

Its constitutionality, if sustainable,1

must rest upon the constitutional grant of power to the execu

tive.

The proclamation referred to a statute upon which a

time limit of two years had been placed upon some sections.

p

Congress, however, called in special session immediately passed
a statute extending the necessary power.

No case has arisen

from this exercise of authority, so there is no basis upon

which to determine its legality, although as a precedent it
will remain.1
2
1
2

40 Stat. L. 415
Stoehr v. Wallace, 255 U.S. 239; Commercial Trust Co. v.
Miller, 262 U.S. 51
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The Faithful Execution Clause.

VIII.

As has "been previously pointed, out in this paper there

was no consideration of the "faithful execution" clause in
the Constitutional Convention and in no case has the Supreme

Court endeavored to define or interpret the meaning of this
clause.

Congress is necessarily jealous of its prerogatives

and would in normal times he loathe to allow the Chief Execu
tive additional power hy virtue of this possible constitution

al grant.
Practical construction of the scope of executive power
by holders of the presidential office is entitled to weight

in determining the effect of the Constitution.

Lincoln, more

than any other President, not excepting Wilson, had emergency
conditions to meet without having statutory authority for the

executive action taken.

It is true that most of the problems

were of a character which arise in war, but the view which

Lincoln took toward executive power and the contemporary atti
tudes toward his exercise of these powers is valuable as an
example of the practical construction of executive powers.
Cleveland believed that the addition of the duty to take

care that the laws be faithfully executed to the other special

duties and powers granted to the President vias intended as

".....a general devolution of power and imposition of obliga-
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tion in respect to any condition that might arise relating

to the executive of the laws........... He expressed, the opin
ion that the members of the Constitutional Convention were

not willing that the executive power should, be cramped, and
embarassed by the narrow view that the enumeration of cer

tain granted powers and duties excluded all other executive

functions.

To make this plain, he believed, the framers

supplemented the special grants with the '’faithful execution”
clause.

Cleveland writes^HThe members of the Convention were not

willing, however, that the executive power which they had
vested in the President should be cramped and embarassed by

any implication that a specific statement of certain granted
powers and duties excluded all other executive functions;

nor were they apparently willing that the claim of such ex

clusion should have countenance in the strict meaning which
might be given to the words 'executive power.•

Therefore we

find that the Constitution supplements a recital of the
specific powers and duties of the President with this impres
sive and conclusive additional requirement:

’He shall take

care that the laws be faithfully executed.’

This I conceive

to be equivalent to a grant of all the power necessary to the
performance of his duty in the faithful execution of the laws.”

1
2

Cleveland, Independence of the Executive (1913) p. 16
Ibid., pp. 14-15
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Harrison, while holding no liberal view of the grant

of power, believed, that the central idea of the office was

the clause:

executed..11

’’He shall take care that the laws be faithfully
Although it was his belief that the President

was strictly bound by the law, Harrison recognized that the
’•faithful execution11 clause afforded a comprehensive and

discretionary power in the enforcement of the laws.

His

view would permit the President to exercise the implied power
to choose the means and provide the administrative details
in enforcing the power granted to him.^

Roosevelt held a very liberal view of the presidential
power.

He not only believed that there were inherent execu

tive powers but also that the executive had a large measure

of inherent legislative power.

He declared that the President

might act in a national emergency without finding a basis for

his authority, unless there was some prohibition against it

by the Constitution or laws.

This was tantamount to a declar

ation that there are implied legislative and executive powers

vested in the national government and in the executive in the
absence of legislation.

The difference between Hoosevelt and

Cleveland was mainly in reference to the legislative powers;
both accepted a view of power implied from the general grants.1

1 Harrison, This Country of Ours 98-99 (1897)
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In regard, to this, Roosevelt writes^"As to all action of this
kind, there have long been two schools of political thought,

upheld, with equal sincerity.

The division has not normally

been along political, but temperamental lines.

The course I

followed, of regarding the executive as subject only to the
people, and, under the Constitution, bound to serve the people

affirmatively in cases where the Constitution does not explic
itly forbid him to render the service, was substantially the

course followed by both Andrew Jackson and Abraham Lincoln.”

The opinion of Taft is especially valuable because of
his judicial temperament.

He did not believe in the Roosevelt

doctrine that the President ”......... is charged with responsibil
ity for the welfare of all the people in a general way, that
he is to play the part of a Universal Providence and set all

things right, and that anything that in his judgment will help

the people he ought to do, unless he is expressly forbidden

not to do it."2 This does not mean that Taft denied all implied

power to the President:

”The true view of the Executive func

tions is, as I conceive it, that the President can exercise
no power which cannot be fairly and reasonably traced to some

specific grant of power or justly implied and included within

such express grant as proper and necessary to its exercise.

1
2

Roosevelt, An Autobiography, (1913) pp. 394-395
Taft, Our Chief Magistrate and his Powers (1916), p. 144
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Such, specific grant must he either in the Federal Constitu
tion or in an act of Congress passed, in pursuance thereof.
There is no undefined residuum of power which he can exercise

because it seems to him to be in the public interest.....

But Taft went on to indicate his conception of the laws which
the President is to execute and his idea of the discretion
he has under an admitted grant of power.

”Nor are the laws

of the execution of which the President is to take care, con
fined to express Congressional statutes and provisions having

force of law in treaties.

The Supreme Court has declared

that any obligation inferable from the Constitution, or any

duty of the President or the Attorney-General to be derived
from the general code of his duties under the laws of the

United States is a law within the meaning of this phrase.”

p

And at page 140, ”The grants of executive power are necessar
ily in general terms in order not to embarass the Executive
within the field of action plainly marked for him, but his

jurisdiction must be justified and vindicated by affirmative
constitutional or statutory provisions, or it does not exist.”

These four former Presidents are agreed that the execu
tive has a choice of means and discretion in the enforcement

of the law, but they do not agree on the question whether the

1
2

Taft, supra, p. 139
Ibid., p. 88
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grant of executive power and. the imposition of the duty to

execute the law involves an implication of additional gen
eral power.

Doubt is certainly cast upon any theory of

inherent executive and. legislative functions, unless pro

hibited., in the President of the United States by the nature

of the federal government
In Myers v. United States, Chief Justice Taft says %
•’The difference between the grant of legislative power un

der Article I to Congress, which is limited to powers there
in enumerated, and the more general grant of the executive
power to the President under Article II is significant.
The fact that the executive power is given in general terms,

terms strengthened by specific terms where emphasis is ap

propriate, and limited by direct expression where limitation
is needed and that no express limit is placed on the power

of removal by the executive, is a convincing indication that
none was intended.”

Justice Holmes, dissenting, at page 177

•’The duty of the President to see that the laws be executed

is a duty that does not go beyond the laws or require him to

achieve more, than Congress see fit to leave within his power.”
Although the general executive functions were incorpor

ated in state and federal constitutions at a time when execu

1
2

See discussion in Kansas v. Colorado, 206 U.S. 46, 89
272 U.S. 52, 128
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tive power was disparaged, the particular phraseology used
did not acquire a settled meaning in that period.

This

fact is important from the standpoint of constitutional in

terpretation.

It is possible that the President may have

some general executive power to choose the means of enforc
ing specific functions imposed upon him by lav; or the con

stitution, so that action in some emergency situations may
be justified.

But even if the chief executive is unable

to find a basis in the constitution or laws for implying
power to deal with emergencies, his unauthorized acts may
be ratified by legislation if legislation could have au
thorized the executive action taken originally.
Warren in his book, Making of the Constitution, says^
”In view of the very narrow powers granted to the State
executives by the State Constitutions, or actually exercised

by such Executives, it can hardly be doubted that the Con

vention intended to vest in the President only such author

ity as was contained in the various specific powers granted

in the second section or as might be implied from each such
specific power.”

This would be the obvious view at the

beginning of our government, but since no definite meaning
was attached at that time it becomes a matter of necessity

that a more liberal view be adhered to both by the Executive
and the Judiciary.

1 pp, 525-526
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IX.

The Legal Effect and Scope of Executive Decrees.

The Supreme Court has held, distinctly that executive
regulations prescribed, in pursuance of express authority of
Congress "becomes a mass of that public records of which
the courts take judicial notice."^ In another case, it has

been declared that:^ "Regulations prescribed by the Presi

dent and by the heads of the departments, under authority
granted by Congress, may be regulations prescribed by law,

so as lawfully to support acts done under them and in ac

cordance with them, and may thus have in a proper sense,
the force of law; but it does not follow that a thing re

quired by them is a thing so required by law as to make the
neglect to do the thing a criminal offense in a citizen,

where a statute does not distinctly make the neglect in ques
tion a criminal offense.”
Administrative regulations are "equivalent to law.”3

Many cases have reiterated the rule that executive regula

tions properly made have "the force and effect of law.
The regulations must be authorized by specific acts of Con

gress and must be at least not inconsistent with existing

statute.

1
2
3
4

These requirements undoubtedly curb executive ac-

Caha v. U. S., 152 U.S. 211, 223
U. S. v. Eaton, 144 U.S. 677, 688
Hampton case, 276 U.S. 394, 409
Maryland Casualty Co. v. U. S., 251 U.S. 342
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tion, but few regulations have actually been held, invalid, by
the Supreme Court.^Congress may authorise executive officers to decide

when a statute shall go into effect or when its operation

shall be suspended.

Provisions of this sort have been up

held from the beginning of our government,^and are frequent

ly encountered at the present time.3 other statutes grant
to executive officers the power in effect to amend or repeal

acts of Congress.1234*

Waite v. Macy, 246 U. S. 606; Burnet v. Chicago Portrait
Co., 285 U.S. 1
2 Brig Aurora and similar instances cited in Pield v. Clark
3 National Industrial F.ecovery Act, 48 Stat. L. 195, c 90,
sec. 2 (c), provides that it shall expire two years after
its enactment "or sooner if the President shall by procla
mation. .... declare that the emergency recognized by sec.
1 has ended.
Agricultural Adjustment Act, c. 25, sec. 13, 48 Stat. L.
31, has similar provision.
The Corporation of Foreign Bondholders Act, c, 38, sec.
211, 48 Stat. 74, 92, 95, provides that it "shall not
take effect until the President finds that its taking ef
fect is in the public interest and by proclamation so de
clares. 11
4 Securities Exchange Act of 1934, c. 404, 48 Stat. L. 881,
gives the Federal Reserve Board, in paragraphs (b) and
(c) of sec. 7, and the Securities and Exchange Commission,
in sec. 12 (e), power to prescribe regulations "notwith
standing the provisions'* of other sections of the Act.
Act of February 23, 1934, c. 23, 48 Stat. L. 354, provid
ing that on certification by the President that a locality
is a "distressed emergency area11, loans may be made "with
out regard to the foregoing limitations" of the statute.
1
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Congress has power to provide that the violation of
an executive regulation shall he a criminal offense,

though the regulation was not announced until after the
enactment of the statute.The first Act passed by the

73rd Congress on the first day of its special session

granted to the President hroad powers to prescribe regu

lations concerning gold, and the violation of these regu
lations was made subject to a fine of $10,000 or to im
prisonment for not more than 10 years.2 numerous prosecu

tions have been brought under this and subsequent related
legislation.3

The Securities and Exchange Act of 1934 grants a very
comprehensive rule-making power to the Securities and Ex
change Commission, and expressly makes criminal and subject

to severe penalties the violation of any rule or regulation
made under the Act.

Thus it may be seen that departmental

and executive regulations are as important as the Acts them

selves at times.

U. S. v. Grimaud, 220
U.S. 397; Avent v. U.
2 Act of March 9, 1933,
3. U. S. v. Campbell, 5
4 Fawcus Machine Co. v.
Kirby Lumber Co., 284
U.S. 280
1

U.S. 506; McKinley v. U. S., 249
S., 266 U.S. 127
c. 1, 48 Stat. L. 1
F. Strop. 156 (S.B.U.Y. 1933)
U. S., 282 U.S. 375; U. S. v.
U.S. 1; Burnet v. Guggenheim, 288
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One great difficulty in keeping familiar with the great

number of executive regulations that are issued has been

that there was a lack of uniformity in methods between the
various departments and agencies as to the publication and
distribution of them.

This has been a known fact for years

and there has been persistent agitation for a correction of
the situation, but it was not until the sharp criticism by
Chief Justice Hughes and Associate Justice Brandeis of the

Supreme Court in the Eastern Texas oil case, one of the socalled “Hot Oil" cases, of the haphazard manner in which
executive and administrative orders having the force of law
are distributed attracted public attention to a much-needed
reform.

This demand received prompt attention from the Con

gress and resulted in the passage of the Federal Register

Act.1

The Executive Orders have been printed since the early
1900s and have been available for distribution from the De
partment of State, but there has been a need for a classifi

cation and compilation of these orders for ready reference.
The Proclamations of the President are required to be pub

lished in the Statutes At Large.212

1
2

49 Stat. L. 500—the first daily copy of the Federal Regis
ter was issued on March 14, 1936, but the compilation will
not be completed for some time.
28 Stat. L. 601, 615.
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The President as commander-in-chief has the consti
tutional power of creating rules and regulations covering
the army and the navy, a right which has been recognized

since early in our history despite the fact that the Con
gress is also endowed with powers relative to the army and

navy.3- This constitutes about all of the authority actually
vested by the Constitution in the President, although it
is possible that other implied powers may be derived from

the "faithful execution" clause previously discussed.

This, however, does not exhaust the realm of the
executive authority, as the great bulk of this rule-making

power which at times takes on a legislative character is

derived from congressional statutes and in a few instances
from treaties.There are few acts of Congress with refer

ence to the departments which do not authorize the promul

gation of various rules and regulations, which are issued
upon executive approval.

The Post Office Department, the

Treasury Department (Bureau of Internal Revenue, etc.),
the State Department, the Department of the Interior, the

Civil Service Commission, and others are typical examples.

There has been no uniformity as to form and publication,

but it is hoped that the recently enacted Pederal Register

1
2

U. S. v. Eliason, 16 Pet. 291
Migratory Bird Treaty, 29 Stat. L. 1702, is self-executing
and regulations are to be drawn up by the executive.
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Act may result in an improvement of this condition.
There are at the present time approximately 7500 Exec
utive Orders on file with the National Archives and an esti

mated total of about 50,000 so-called administrative orders,

many of which have been approved by the executive, on file
with the various departments and agencies of the Government

and which upon being assembled will be housed with the other
official documents.

The administrative orders deal primar

ily with matters affecting the individual operation of the
departments or agencies concerned, whereas the Executive Or

ders in many instances affect personal rights.
These Orders relate to aliens and immigration regula

tions; the army; the consolidation and rearranging of govern
mental agencies under the Economy Act of 1933; the creation
of new governmental agencies under the Emergency Appropri
ation Act of 1935; customs; diplomatic and consular regula

tions; the powers of an control of agencies placed by stat

ute under the President; foreign trade; form of flags, time
of display, etc,; rules regarding the inspection of income

tax returns and their protection, and other matters pertain
ing to the custody of documents and responsibility therefor;
the setting up of internal revenue districts; the Panama

Canal; public lands and rules governing reservations; public
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servants; quarantine; the assignment of radio frequencies;

various surveys; telephone, telegraph and. international
cables; territories; and. veterans1 care and. preferences.

These are the more usual type of matters that the executive
is called, upon to deal with, but are not the only examples.

In addition to these Orders, there are about 2200
Proclamations dealing with a multitude of matters.

Many

of these Proclamations are hortatory in nature, that is,

make public appeals, such as in the observance of Mother’s

Day, Thanksgiving Day, and the recent proclamation urging
public assistance be given the Red Cross in providing relief

for flood sufferers.

In addition there are those relating

to governmental matters, such as the acceptance of amendments
to the Constitution; calling on citizens to lay down their
arms; amnesty; privileges extended to nations to come into

our ports; the texts of treaties although the treaties them
selves are not given effect in this manner; the tariff; im
migration quotas and copyright and patent proclamations,

are a few of the notable examples.

To do more than just mention examples of these executive
decrees is an impossible undertaking, but sufficient examples
have been set forth to illustrate the importance of them as

a supplemental body of laws to be noted in conjunction with
the more formal statutes.
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X.

Conclusions.

In this discussion, I have endeavored to show that
there is no contradiction between the delegation of legis

lative power to the Executive and the constitutional doc

trine of the separation of powers, that the Chief Execu
tive has some independent legislative powers, that while
it is a basic principle that legislation affecting private
rights be enacted by the Congress there have been certain
notable exceptions made by constitutional interpretation
or statutory provisions or both, and that it is possible
under the guides set up by the Supreme Court for the Con

gress to deal with industrial and social problems and to
have the detail supplied by the executive branch of the

government.
As set out before, the Supreme Court considers at

least three principles:

(1) the definiteness of the stan

dard laid down by the statute for the guidance of the Presi

dent; (2) the degree of necessity, in view of the subject
matter, for the delegation; (3) as a practical element, the

confidence felt by the Court in the body so entrusted with
the power; and perhaps (4) the tendency of the Courts to
decide questions of power in reference to departures in leg

islation, upon political rather than on purely legal consid
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erations.
In the more recent decisions of the Supreme Court

there has been reiterated the necessity for a primary

policy or standard to be set up for the executive agen
cies who are charged with the carrying out of the legis
lative will and the enforcement of the statutory provi

sions.

The matter of necessity was not dealt with specifi

cally by the Court, although Chief Justice Hughes may have

had this in mind when he states that ’’Extraordinary condi
tions, such as an economic crisis, may call for extraordin
ary remedies, but they cannot create or enlarge constitu
tional power.”

The failure of the necessity doctrine in

these instances may possibly be due in part to the fact

that the subject matter dealt with in itself was unconsti
tutional as well as the fact that the attempted delegation
did not conform to the administrative requirements.

There is no limitation placed upon the Congress by
the Constitution as to the grantee of legislative power,

but from a study of the cases it appears that the Supreme
Court looks favorably upon the independent commission, such
as the Interstate Commerce Commission and the Eederal Trade
Commission, and it is possibly this consideration that has

resulted in the rapid growth of agencies modeled after uhem.

But regardless of the truth of this statement, it would seem

67

that the same administrative requirements must he set up re
gardless of the grantee named and it is no argument that the
President or other grantee has acted, and will act, for what

he believes to be the public good.

The Supreme Court has set forth very definitely the
requirements of attempted delegations and has indicated the

methods of statutory draftsmanship necessary under the

pr ient day interpretation of the Constitution, and unless

there is judicial modification of these rules it is quite

evident that executive discretion concerning certain subject
matter is well defined.

