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PREFACE
The decision of the Supreme Court of the United States rendered

in December of 1935 in the case of Colgate v. Harvey^- has evoked a
multitude of exclamations, comments and conjectures.

As it is the

first case to strike down a state statute because in conflict with

the privileges and immunities clause of the Fourteenth Amendment,
the decision is momentous, even though "amazing".

►

The law review commentators have attempted to explain its sig
nificance,

Agreeing that it "portends a drastic restriction of

state tax powers,"^ it is suggested that any state taxation of an

activity involving interstate commerce is now prohibited, though
the spirit of the opinion indicates merely a ban on classification

purely geographical;

U

that the clause will be invoked only against

discrimination, to give a shield to tie citizen of a mere substantial

f

character than the equal protection clause;5 that the clause will
now protect citizens in the exercise of interstate activity, not
commerce, in the same fashion that the commerce clause protects

that which is interstate commerce,and will be construed along
lines analogous to the commerce clause to remove the barriers to

interstate business."^

Two of the commentators find difficulty in

understanding why the Court should invoice this clause after holding
that the statute denied equal protection,

r

one expressing surprise

1.
296 U.S. MoU (1935).
2.
Lowndes, The Tax Burden of the Supreme Court 1935 Term (1936)
5 Fordham L. Rev. U26, U36.
~
3.
(1936) 85 U. of Pa. L. Rev. 655, 657.
U.
Ibid.
5.
(1936) 36 Col. L. Rev. 669, 671.
6.
(1936) 20 Minn. L. Rev. 5U9, 550.
7.
Note (1936) I19 Harv. L. Rev. 935, 9U1.
S.
(1936) 11 Ms. L. Rev. U3U, M-35; Comment (1936) 2U Calif. L.
Rev. 728, 732.

that the due process clause was not relied upon.'*’
In the following pages, after a brief survey of the privileges

and immunities of state as well as federal citizenship, an extensive
analysis will be made of the dissenting opinion in the Colgate case,

for it seems that the conjectures as to the scope of, and the criti
cism of the method used and reasons advanced in, the opinion of the
Court are inspired by it.

By dissecting and analyzing the dissent

a better understanding of the decision itself can be load.

As the comment in the Harvard Law Review points out, p the real
question at issue is the validity of a state tariff or other barrier
to interstate activity.

Por this reason a slight review has been

made of those other, and older, cases in which the "barrier11 quest

ion has been raised.
No attempt has been made to forecast the effect of this decision

or to sas»- what the probablp decision of the Court will be in any
other case which might be presented, for the author has learned well

his lesson.^

The primary purpose is to explain the decision render

ed as the author sees it, to show exactly what it stands for with

reference to the facts upon which it was based.

Then may the reader,

in view of what has been, determine for himself what will be.

1.
Comment (1936) 2U Calif. L. Rev. 72S, 732.
2.
Note (1936)
Harv. L. Rev. 935. 9^1.
3.
Compare Note (1937) 25 Georgetown Law Review UUg, U61-U62
with New York ex rel. Cohn v. Graves, 300 U.S. JQS (1937) .
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1

On December 16, 1935» the Supreme Court of the United Stateb,

speaking through Mr. Justice Sutherland, handed down a decision^which may well be of vital consequence in the fields of Constitutional

Law and Taxation.

It involved, briefly, the right of a State to

impose a tax upon the income from loans made outside of the State by

residents of the State while exempting such income if the loans were

made within the State.

This, the Supreme Court said, could not be

And the decision was based upon the "privileges and immunities

done.

clause" of the Fourteenth Amendment.
The Constitution of the United States, in Section 2 of Article

Four, declares:

"The Citizens of each State shall be entitled to all Privileges
and Immunities of Citizens in the several States."
But it was not until these citizens of the several States had resorted

to armed conflict to settle certain of their differences that it be*
came a part of the Constitution, in the first section of the Fourteenth

Amendment, that
"No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States."

Are the privileges' and ininunities of citizens of a State any

Y

different from those of citizens of the United States?

Mr. Justice

Miller, in the Slaughter House Cases^, the first case to construe the

Fourteenth Amendment, Baid:

"The argument, however, in favor of the plaintiffs, rests wholly
on the assumption that the citizenship is the same, and the privileges
and immunities guaranteed by the clause are the same."3
1.
2.
3.

Colgate v. Harvey, 296 U.S.
16 Wall.”36 (1872).
Id. at 7U.

(1935)*

In giving us tte bases of these differing privileges and immunities he
quotes from Paul v. Virginia«* as to the States:

“...’the privileges and immunities secured to citizens of each
State in the several States, by the provision in question, are
those privileges and immunities which are common to the citizens
in the latter States -under their constitution and laws by virtue
of their being citizens.

but lays down the rule that the privileges and immunities of citizens

of the United States
M...owe their existence to the Federal government, its National
character, its Constitution, or its laws,'1*
Thus the privileges and immunities, whatever they are, belong to
the individual because he is a citizen of the State, or, on the other

hand, because he is a citizen of the United States.

I
The courts have consistently refused to define, except in a

general way, what such privileges and inrnunlties of state or United
States citizenship are, and have listed specific rights as being

privileges of the one class or the other, or not, only when called
upon, by the issues raised in particular caseB, to so declare.

In what is referred to as the "first and leading case on the

subject",1* Corfield v. Coryell«5 Mr. Justice Washington, sitting in
the Circuit Court in Pennsylvania, said that the privileges and1
23*5

1.
2.
3.
U.
5.

8 Wall. 168 (1868).
16 Wall, 36, 76-77 (1872).
Id. at 79.
Id. at 75.
TWash. C.C. 371 (Ped.Cas.No. 3230, 1823).

3

immunities of citizens of the States were those
"...which are fundamental; which belong, of right, to the citizens
of all free governments; and. which have, at all times, been enjoy
ed by citizens of the several states which compose this Union,
from the time of their becoming free, independent, and sovereign...
Protection by the government;. ......... with the right to acquire and
possess property of every kind, and to pursue and obtain happiness
and safety, subject nevertheless to such restraints as the govern
ment may justly prescribe for the general good of the whole.
The
ri^it of a citizen of one state to pass through, or to reside in
any other state, for purposes of trade, agriculture, professional
pursuits, or otherwise; to claim the benefit of the writ of habeas
corpus; to institute and maintain actions of any kind in the
courts of the state; to take, hold and dispose of property, either
real or personal; and an exemption from higher taxes or impositions
than are paid by the other citizens of the state; may be mentioned
as some of the particular privileges and immunities of citizens,
which are clearly embraced by the general description of privileges
deemed to be fundamental."1

The courts, state and federal, have been called upon, from time

to time, to declare that certain claimed ri^its were or were not with

in the scope of those privileges deemed to be fundamental.

An

excellent collection and analysis of ths cases, from all courts,
dealing with privileges and immunities of state citizenship, listing

the rights that cto and those that do not fall within the protection
of the fourth Article of the Constitution, will be found in an article

in the first volume of the Michigan law Review.®
With reference thereto several important points, general in

nature, must be noted;
1,

The protection of the fourth Article does not fall on corpor

ations, they not being deemed citizens within its scope.3

2.

The purpose of the article was to prevent states discriminat

ing against non-citizens.^123

1.
Ibid.
2.
Meyers, The Privileges and Immunities of Citizens in the Severd.
States (1903) 1 Mich. L. Rev. 286, 36U- An outline of this article is
set'out in the appendix hereof, infra,, p. 7U.
3.
Paul v. Virginia, 8 Wall. 180 (1868); Blake v. McClung, 172
U.S. 239 (1898).
U.
"Its sole purpose was to declare to the several states, that

3.

The clause was not intended to give a citizen in his own

state the privileges enjoyed by citizens in other states.^
The clause does not forbid disci-imination in favor of nonp
citizens.

4*

5.

The clause does not forbid discrimination on a ground other

than citizenship, hence allows one based on residence^
6.

The clause does not forbid a denial to non-citizens of a

right belonging to all citizens, when the right rests not on the

mere fact of citizenship but upon a conmon ownership in the citizens,^
Prom a consideration of the ceses5 it will be seen that the only

protection afforded by the Fourth Article is to non-residents of that

state which is denying the right to exercise the privilege or immunity.

There was no protection to the citizen of the state if his own state
should deny him any of his claimed privileges.

In the Slaughter

House Cases the court put it quite bluntly, saying:
"Nor did it profess to control the power of the State governments
ever the rights of its own citizens,"6

whatever those rights, as you grant or establish them to your own
citizens, or as you limit or qualify, or impose restrictions on
their exercise, the same, neither more nor less, shall be the measure
of the rights of citizens of other states within your jurisdiction,"
Slaughter House Cases, 16 Wall. 36, 77 (1872),
1.
McKane v. Durston, 153 U.S. 6sU (1894).
2.
Commonwealth v. Griffin, 3 B. Mon. (42 Ky.) 208 (1842).
3.
La Tourette v7 McMaster, 248 U.S. 465 (1919).
4.
Corfield v. Coryell, 4 Wash. C. 0, 371 (Fed.Cas.No. 3230» 1823);
McCready
Virginia, 94 U.S. 391 (1877).
5.
See Appendix, infra, p. 7U , and cases cited therein.
6.
16 Wall. 36, ffllSlZ)*

5

Now are there not certain rights, privileges or immunities, be
longing to the citizen which a State ought not be able to take away

from him?

May a State discriminate as it wishes among its own

citizens, or are there certain rights of which a state may not deprive

its

oto

citizens because they are citizens of the National government?

The Supreme Court of the United States has, at times, answered the
question in the affirmative, either by a general statement that the

state may not deprive a citizen of a right owing its existence "to
the Federal government, its National character, its Constitution, or

its laws1’,1 or specifically in isolated cases when certain rights
were decided to be privileges of national citizenship,^

The answer

has often been given, since the adoption of the Fourteenth Amendment,
that discrimination between its own citizens by a state is prevented

by the "equ.al protection clause*1, but certain classifications have
been allowed;^ and. it is also said that a state may not deprive its

citizens of certain ri^its because to do so would offend against the

"due process clause".^
The Fourth Article did not, it is said, create any of the privi

leges and immunities of state citizenship:-^ did the Fourteenth Amend—
c
ment create any new privileges or imnunities of national citizenship?0

Certain it is that there were some rights of national citizenship123*56
1.
Slaughter House Cases, 16 Wall, 36» 79 (1372); Orr v. Gilman,
1S3 U.S. 27S, 286 (1902); Rosenthal v. New York, 226 U.S. 2'Sb, 266
(1912); Waugh v. MissiBsinpi, 237 U.S. 5^9 (1915), Ownbey v. Morgan,
256 u.s. 9U, 113 (1921). ‘
2.
See cases cited infra, p. 6-7«
3.
Bell’s Gap R. Co. v. Pennsylvania, 13 U U.S. 2J2 (1890).
U.
Buchanan v. Worley, 2^5 U.S. 60 (1917); Pierce v. Society of
Sisters, 268 U.S.“51O (1925).
5.
Slaughter House Cases, 16 Wall. 36, 77 (1872).
6.
Id. at 96 (dissent by Field, J.)

6

that existed prior to the adoption of the Fourteenth Amendment, for
the case of Crandall v. Nevada^ was in part based on a violation of

a right granted by national citizenship, and the Court set forth a

partial list of rights so protected.
Though not required to so decide, Mr. Justice Miller, speaking

for the Court in the Slaughter House Cases stated that the rights

created by the Thirteenth and Fifteenth Amendments mast be added to
the list of those depending upon national citizenship - the list

taken from Crandall v. Nevada as added to by him.^

From a consideration of all the cases in which the Supreme Court
of the United States has been called upon to determine whether or

not a specific claimed right was a privilege or imnunitjr of National
citizenship we might make the following list.

Rights Which Have Been Declared To Rest Upon National Citizenship
1.

To vote for national officers^

2.

To enter public lande^

J.

To be protected against violence while In lawful custody of

a United States marshal5

U.

To inform United States authorities of violations of its laws^

5.

To peacably assemble and petition the National government for

redress of grievances?

1.
6 Wall. 36 (1863).
2.
16 Wall. 36, 79-80 (1872).
3.
Ex Parte Yarbrough, 110 U.S, 65I (ISSU); Wiley v. Sihkler,
179 U.S. 58 (1900).
U.
United States v. Waddell, 112 U.S. 76 (18SU).
5.
Logan v. United States, 1UU U.S. 263 (1892).
6.
In re Quarles, 158 U.S. 532 (1895)7.
United States v. Cruikshank, 92 U.S. 5^2 (1875)»

7

7

6.

To be free, in the exercise of the elective franchise, from

discrimination because of race, color, or previous condition of
servitude^
p

7»

To enter the United States from abroad

8.

To demand the care and protection of the Federal Government

over his life, liberty and property when on the high seas or within
the jurisdiction of a foreign government^

9«

10.

To use the navigable waters of the United States5*

To all lights secured to our citizens by treaties with foreign

nations.5

It Has Been Decided Hot To Be A Bight Of National Citizenship

1.

To sell intoxicating liquor^

2.

To possess intoxicating liquor for personal use?

3«

To practice law in a state court®

U.

To be entitled to suffrage^

5«

To reproduce the flag of the United States^®

6.

For an employer to discharge a servant for any, or no, reason^

7»

To sit in any railway car, especially not to be barred because

of color^12*5678910
12
11

'

1.
United States v. Heese, 92 U.S. 5^2 (1875)•
2.
United States v. Wong Kim Ark, 169 U.S. .6^9 (1898).
3» Murray v. schooner Charming Betsy, 2 Cranch 6U, 120 (180U);
Slaughter House Cases, 16 Wall. 36, 79 (1872) dictum.
U.
Slaughter House Cases, 16 Wall. 36, 79 (1872) dictum.
5.
Ibid.
6.
Bartemeyer v. Iowa, 18 Wall. 129 (1873); Crowley v. Christensen,
137 U.S. 86 (1890);”Glozza v. Tiernan, 1U8 U.S. 657 (1893?.
7.
Crane X. Campbell, 2H5 U.S. 30U (1917)8.
Bradwell v. State, 16 Wall. 130 (1872); In re Loclorcod, 15^
U.S. 116 (1891*). “
9.
Minor v. Happersett, 21 Wall. 162 (I87U).
10.
Halter“v. Nebraska, 205 U.S. 3^ (1907).
11.
Prudential Ins. Co. v. Cheek, 259 U.S. 530 , 538-9 (1922).
12.
Plessy v. Ferguson, 163 U.S. 537 (1896).

8.

To attend a state ■university free from any regulation-^

9»

To gmze sheep on public lands^

10.

For a fugitive criminal to have asylum in another stated

11«

To parade under aras^

To assemble for any purpose not connected with the powers
5
and duties of the National government

12.

13»

To have a trial by jury in actions at common law involving

more than twenty dollars^

14»

To be free from compulsory self-incrimination?

15.

For a condemned prisoner to be free from solitary confinement®

16.

To a jury of twelve in a criminal case^

17»

To be tried on indictment rather than on information-^

IS.

To die by hanging rather than by electrocution^

19«

To carry a dangerous weapon^

20»

To be free from arrest without warrant^

21»

To any particular manner of trial

lli

1.
Waugh v. Trustees of the Univ, of Mississippi. 237 U.S. 589
(1915); Hamilton v. Regents, 293 U.S. 245 (1934).
2.
Omaechevaria v. Idaho. 246 U.S. 343 (1918).
3.
Mahan v. Justice, 127 U.S. 700 (1887).
4.
Presser v. Illinois. 116 U.S. 252 (1885).
5.
United States v. Cruikshank, 92 U.S. 542 (1875).
6.
Walker v. Sauvinet, 92 U.S. 90 (1875)» Iowa Central Ry. v.
Iowa, 160 U.S. 389 (1896).
“
7.
Twining v. New Jersey, 211 U.S. 78 (1908).
8.
McElvaine v Brush, 142 U.S. 155 (1891).
9.
Maxwell v.~Dow, 176 U.S. 581 (1900).
10.
Ibid.
“
11.
In re Kemler, 136 U.S. 436 (1890).
12.
Miller v. Texas, 153 U.S. 535 (1894).
13»
Ibid.
14.
Iowa Central Ry. v. Iowa, 160 U.S« 389 (1896).

9

It should be noted, that a corporation is denied, the protection

of this dense of the Fourteenth Amendment.^

II
•

The case« Colgate

Harvey,

p

raised three questions with relate

ion to the tax law of Vermont, with only one of which we will be con-

cerned at this point.

The statute to which it was addressed was the

following:

K

"Sect. 873. Hate; Exemptions; Amount. — A tax iB hereby
imposed upon every resident of the state, which tax shall be
levied, collected and paid annually, with respect to:
♦
**♦*♦*♦♦**♦**
"II.
To the income received by him on account of the owner
ship or use of or interest in any stock, bond, note, agreement
or other interest bearing security at the rate of four per cent;
but the words 'income received by him on account of the owner
ship or use of or interest in any stock, bond, note, agreement
or other interest bearing security* shall not include the following items which shall be exempt from taxation under this chapter:
11 (a)
Interest received on account of money loaned within
this state, at a rate of interest not exceeding five per cent
per annum evidenced by a promissory note, mortgage on real
estate or a bond for a deed, including credits representing the
purchase price, or any part thereof, of real estate within this
state, sold or transferred, evidenced by a promissory note,
mortgage or bond for a deed bearing a rate of interest not ex
ceeding five per cent per annum;"’
This portion of the act was attacked as violating the "equal
protection", "commerce," and "privileges and immunities" clauses of
the Fourteenth Amendment to the Constitution of the United States.
Speaking through Mr. Justice Sutherland, the Court utterly

rejected the contention with respect to the commerce clause, making
li
reference only in passing, in a footnote.
1.
Blake v. McClung, 172 U.S. 239 (1898); Western Turf Assn. v.
Greenberg, 20U"u.S. 359 (1907).
2.
296 U.S. hoU (1935).
3.
Public Lsiws of Vennont, 1933» taken from report of case at U16.
U.
296 u.s. iioU, U19 (1935).

O

10

With regard to the “equal protection clause", the Court reiterat
ed the rules with regard to classification - that it must not be

arbitrary but must have some substantial relation to the object sought

to be achieved by the classification and rest upon some fair differences
in the subject matters,

But the Court found no object sought by the

legislation,

y

"...the assumption £that some unnamed public interest exists J can
rest only upon surmise, with nothing concrete or explicit appear
ing to support it or to indicate a legislative intent to relate
the exemption to any public purpose or to anything else beyond
the mere fact that the favored loans are effected within the state,"1
And again:

"..The naked and complete test afforded by the statute is that the
money shall be loaned within the state.
What is to be done with
the money, whether it is to be invested in the state or elsewhere
— indeed, whether it is to be devoted to any useful purpose —
are matters having nothing to do with the imposition of the tax
or the exemption therefrom.
If the statute had provided that
interest on account of money so loaned when invested in property
having a situs within the state shall be free from the tax, a
different question as to classification might he presented."^

Having thus disposed of the case as involving a violation of the
"equal protection clause", the Court said:
"But, assuming that the State of Vermont is benefited by the
exenption, the complete answer is that appellant is a citizen of
the United States; and, quite apart from the equal protection of
the laws clause, the suggestion is effectively met and overcome,
and the fallacy of other attempts to sustain the validity of the
exemption here under review clearly demonstrated, by reference to
the privileges and imnunitieB clause of the Fourteenth Amendment. «3

Mr. Justice Sutherland went to the veiy root of the matter when
he said:

"The purpose of the pertinent clause in the Fourth Article was
to require each state to accord equality of treatment to the
citizens of other states in respect of the privileges and ininunities of state citizenship.
It has always been so interpreted. One1
23
1.
2.
3.

Colgate v. Harvey, 296 U.S. UoU, U25 (1935).
Id, at 42U.
Id. at U26.

11

purpose and. effect of the privileges and. iranunities clause of the
Fourteenth Amendment, read, in the light of this interpretation,
was to bridge the gap left by that article so as also to safe
guard. citizens of the United States against any legislation of
their own states having the effect of denying equality of treat
ment in respect of the exercise of their privileges of national
citizenship in other states."
That this should be the purpose of this clause of the Fourteenth
Amendment, to protect the citizen against the acts of his own state,

is suggested by the words of Mr. Justice Miller in the Slaughter House

Cases:
"...It fthe Fourth Article J threw around them [the privileges and
immunities of :itizenshipJ in that clause no security for the
citizen of the State in which they were claimed or exercised.

Where the Constitution, in the Fourth Article, said to the States

"You shall not prevent citizens of other states from coming into, or
doing business, within your state, either by direct prohibition or
discriminatory taxes", it now, in the Fourteenth Amendment, says

"Nor may you prevent your own citizens from going into, or doing

business in, another state, either by direct and absolute prohibition,

or by discriminatory taxation."

"....when a citizen of the United States residing in Vermont goes
into Hew Hampshire, he does not enter foreign territory, but pass
es from one field into another field of the same national domain.
When he trades, buys or sells, contracts or negotiates across
the state line, when he loans money, or taj®s out insurance in
New Hampshire — whether in doing so he remains in Veimont or not —*
he exercises rights of national citizenship which the law of
neither state can abridge without coming into conflict with the
supreme authority of the federal Constitution."3
The privilege of making loans of money in any part of the Unidn
is declared to be a privilege of National citizenship in these words:

"...The power to tax income here asserted by Vermont is, in the
final analysis, the power to tax so heavily as to preclude loans

1.
2.
3»

Id. at U31.
HT Wall. 36, 77 (1872).
296 U.S. toU, U33 (1935)

12

outside the state altogether.
It reasonably is not open to doubt
that the discriminatory tax here imposed abridges the privilege of
a citizen of the United Stated to loan his money and make contracts
with respect thereto in any part of the United States J'l"

k
*

X

1

"The right of a citizen of the United States to engage in busi
ness, to transact any lawful business, or to males a lawful loan of
money in any state other than that in which the citizen resides is
a privilege equally attributable to his national citizenship.
A
state law prohibiting the exercise of any of these rights in another
state would, therefore, be invalid under the Fourteenth Amendment.
The imposition by one state of a discriminating tax upon a citizen
resident in another state for trading in the territory of the for
mer has been held invalid.
Ward v. Maryland, 12 Wall. U18, U30.
And, of course, conversely, a tax of that description is likewise
70 id if imposed by one state upon a resident citizen of the United
States for trading or doing business in the territory of another
state.
And such a tax is not justified because the taxing state
will thereby help its domestic business."®

"The business of insurance has grown to vast proportions.
Insurance companies issuing policies are found in every state; and
the activities of the larger companies overflow state lines and
extend into every part of the country.
But insurance is not cosh
merce; and the right of a citizen to take out a policy in one
state, insuring property in another where he resides, cannot be pro
tected under the conwerce clause.
national protection, when
appropriate, must be found in the Fourteenth .Amendment.
It well
cannot be doubted that a citizen of the United States, residing
and having property in Vermont, exercises a privilege of national
citizenship when he negotiates and takes out in another state a
policy insuring that property, or takes out in another state a
policy insuring his life.
There may be Very cogent reasons, rest
ing in the strength of the company, terms of the policy, and other
wise, making it desirable that he should do so.
And it well can
not be doubted that legislation of one state denying the privilege
or taxing the transaction when it occurs in another state, while
leaving the transaction wholly free from taxation when it takes
place in the former state, would abridge that privilege of citizen*
ship.
It would be no answer to say that thereby the former state
was building up her local insurance companies and adding to the
wealth of the state.
Nor is it any answer to say that the citizen
may resort to other clauses of the. Fourteenth Amendment which will
afford protection.
The right Of a citizen of the United States
resident in one state to, contract in another may be a liberty safe
guarded by the due process of law clause, and at the~same time,
none the less, a privilege protected by the privileges end inmunities clause of the Fourteenth Amendment •
In such case he may in1.
2.

Ibid.
Id. at U30

13

yoke either or both«
This seems to be recognized in Allgeyer v.
Louisiana. 1^5 U.S. 573, 589-592, where the court evidently thought
that under circumstances not unlike those just suggested the words
•liberty’ and ’privilege* were interchangeable terms.11^

The Court, in effect, says that by the Fourth Article a state can
not erect a barrier, economic or otherwise, to keep out citizens of
other Btates who wish to come into the state to carry on business, but
they must be admitted to do such business as they desire on the same
terms as are accorded to residents, and that the Fourteenth Amendment

was intended to prevent the same state from erecting a similar

barrier, economic or otherwise, which might prevent resident citizens
from going out of the state to do busine ss elsewhere, but they must
be permitted to do business outside the state on the same terms as
they would be allowed to conduct the seme business within.

This,

then, is the meat of the case, and seems a Just, logical and legal

the mere fact that never before has the Court given such

results

effect to this clause does not vitiate it.

Ill
Were Mr. Justice Sutherland’s opinion the entire report of the

case, there would be hardly any need to discuss it, for it seems that
the result reached is self-evident.

But a very strong dissenting

opinion was written ;by Mr. Justice Stone, concurred in by Justices
Brandéis and Cardozo, which, at first reading, appears the better

argument.
1.

To cover adequately the matter, in order to explain the1

Id. at 432^103.

Italics supplied.

reason for the Court "dragging in the privileges and imnunltles

clause", and to dissolve the effect of the dissent, it will be

necessary to set out verbatim this dissent and attack it error by

error.
Commencing at page

of 296 U,S.:

"Feeble indeed is ai attack on a statute as denying equal pro
tection which, can gain any support from the almost forgotten
privileges and immunities clause of the Fourteenth Amendment#

Mr, Justice Sutherland, after showing that the purpose of this
clause was to close the gap left by the Fourth Article, says:
"...A provision which thus extended and completed the shield of
national protaction between the citizen and hostile and discrim
inating state legislation cannot be lightly dismissed as a mere
duplication, or of subordinate or no value, or as an almostforgotten clause of the Constitution."I

Continuing with the dissent:
"The notion that that clause could have application to any but
the privileges and immunities peculiar to citizenship of the
United States, as distinguished from those of citizens of states,
has long since been rejected.
Slaughter-House Cases, 16 Wall.
J6.
It created no new privileges and immunities of United
States citizenship, Bar terne yer v. Iowa, IS Wall. 129, 133, and,
as they are derived exclusively from the Constitution and laws
enacted under it, the states were powerless to abridge them be
fore the adoption of the Fourteenth Amendment as well as after.
See Crandall v. Nevada, 6 Wall. 35«"

With this statement we can have no quarrel,
"Before the Amendment the privilege of passing from state to
state for the purpose of approaching the seat of the national
government, of transacting business with it, and of gaining
access to its courts, its public offices and its ports, was de
clared in Crandall v. Nevada, supra, UU, to be a ri^it of national
citizenship which could be exercised independently of the will of
the state.
Upon this ground was placed the decision in that
case that a state capitation tax on passengers transported out
of the state by railroad or stage coach infringed the Constitut
ion,
No one could doubt that if the decision had been made at
1

Id. at 431.
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any time after Railroad. Co. v. Maryland, 21 Wall. 4-56, 472
(1874), and until the present moment, it would have been rest
ed on the commerce clause.
This Court has many times pointed
out that movements of persons across state boundaries are a
part of interstate commerce, subject to the regulation and en
titled to the protection of the national government under the
coronerce clause.
Caminetti v. United States, 242 U.S. 470;
Hoke v. United States, 227 U.S, 308; Mayor of Vidalia v. Mc
Neely, 274 U.S. ¿76»Gloucester Ferry Co. v. Pennsylvania, 114
U.S, 196; cf. Passenger Cases, 7 How. 28?.
And it has specific
ally pointed out that Crandall v. Nevada, supra, is overruled
so far as it referred the protection of such commerce to the
privileges and immunities clause rather than to the commerce
clause. Helson and Randolph v. Kentucky, 279 U.S. 245 , 251 .**
The reference in the Helson Case is as follows:

"...To impose a tax upon the transit of passengers from foreign
countries or between states is to regulate commerce end is be
yond Btate power.
The doctrine of Crandall v. Nevada, 6 Wall.
35» so far as it is to the contrary, has not been followed."1
Thus the reference has the effect of supporting, rather than of weak
ening, the majority opinion, and could well be cited in support of

the proposition that
"In such case he may invoke eitiier or both."^
"The privileges and immunities clause has consistently been
construed as protecting only interests, growing out of the relat
ionship between the citizen and the national government, created
by the Constitution and federal laws.
In re Kemmler, 136 U.S.
436, 448; McPherson v. Blacker, 146 U.S. 1, 38; Giozza v. Tiernan,
148 U.S. 657. ¿61; Duncan v. Missouri, 152 U.S. 377. 382.
Appeals to this Court to extend the clause beyond these limitat
ions have uniformly been rejected, and even those basic privileges
and immunities secured against federal infringement by the first
eight amendments have been held not to be protected from state
action by the privileges end immunities clause»? Walker v. Sau-

1.
Italics supplied.
2.
29C U.S. ’■104, 433. See supra, pp. 12-13.
3.
In Maxwell v. Dow, 176 U.S. 581 (1900), cited by Justice Stone,
it is explained that” "Those are not distinctly privileges or immunit
ies of such citizenship, where every one has the same as against the
Federal Government, whether citizen or not." Id. at 59^.

vlnet, 92 U.S. 90» Presser v. Illinois, 116 U.S. 252; OHJeil v. ■
Vermont, 1UU U.S". 323; Maxwell v. Dow, 176 U.S* 581; Twining v.
New Jersey, 211 U.S. 78; cf. Hurtado v. California, 110 U.S. 516;
West v. Louisiana, I9U U.S. 258.
The protection end control of
intercourse between the states, not carried on in pursuance of
the relationship between the citizen and the national government,
has ben ? left to the interstate conmerce clause, to the due
process and equal protection clauses of the Fourteenth Amendment,
and to Art. IV, i 2, guaranteeing to the citizens of each state
the privileges and immunities of citizens in the several states.
See Williams v. Fears, 179 U.S. 270.
In no case since the adopt
ion of the Fourteenth Amendment has the privileges and immunities
clause been held to afford any protection to movements ofnpersons
across state lines or other fonn of interstate transaction."1

This, of course, is no argument.

Because a proper case has not

arisen in the past does not mean that no proper case can ever arise.
Because certain claimed rights have been held not rights of national

citizenship does not mean that there are no rights of national citizenp
ship.
When a case does arise in which a ri$it of a party has been
abridged by state legislation, and the abridgnent of that right is

forbidden by more than one clause of the Constitution, there is no

reason why the Court should hold specifically that it is forbidden
by each of the clauses involved — to hold that the abridgment is

forbidden by a single clause of the Constitution is enough to in

validate the legislation.

For example, because the Court held in

Crandall v. Nevada? that it invaded a privilege of national citizen

ship (without reference to the Fourteenth Amendment, for it waB not,

at that time, a part of the Constitution) for a state to inpose a
capitation tax on passengers transported out of the state by railroad

or stage coach did not mean, necessarily, that the commerce clause
was not violated, for such was so held in Railroad Company v. Maryland;1
2

1.
2.
3.
U,

296 U.S.
UUU-UU5 (1935).
Id. at ^2^
Oall. 36 (1868).
21 Wall. U56, U72 (187U).
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likewise, after the holding in Railroad Company v. Maryland there is
no reason to conclude, aB does Mr. Justice Stone, supra, that it is

no longer an abridgment of a right of national citizenship,

Nor

was there such a distinct holding of that result in the HeIson Case|
as Mr. Justice Stone says, because the statement in the HeIson Case

was simply that the Crandall Case was no authority for any proposit

ion that the commerce clause was not violated in such a case,

Cer-

tainly the commerce, due process and equal protection clauses cover

situations that would not be covered by either of the privileges and

immunities clauses, since, for example, corporations may invoke the
first three but not the last two,

la it not possible, and extremely

logical^, that a state may deal with a corporation in a manner that

it may not deal with a natural person}^ and where state action in

volving a natural person is held invalid why must it be based ex
clusively, or at all, upon the privileges and immunities clause if

the same action would be invalid if directed toward a corporation
which cannot claim the benefit of the privileges and immunities

clause?
"The reason for this reluctance to enlarge the scope of the
clause has been well understood since the decision of the Slaught
er-House Cases, supra.
If its restraint upon state action were
1.
Helson & Randolph v. Kentucky, 279 U.S. 2U5 (1929).
2.
Possibly it would be better not to speak in terms of ’’logic",
in view of the argument of counsel in the principal case. "Its basis
is extremely logical but wholly vicious and repugnant to the Fourteen
th Amendment....« 296 U.S. MoU, M09 (1935) •
3.
Compare Flexner v. Farson, 2U8 U.S. 289 (19^9) with Lafayette
Ins. Co. v. French, 18 How. UoU (1856); and the two issues in Blake v.
McClung, Í72 U.S. 239 (1898).
U,
Allgeyer v. Louisiana, 165 U.S. 578» 589» 590 (1897)» Si» Louis
Cotton Compress Co. v. Arkansas, 260 U.S. 3Ú6 (1922).

extended more than is needful to protect relationships between the
citizen and the national government, and it did more than duplicate
the protection of liberty and property secured to persons and
citizens by the other provisions of the Constitution, it would en
large judicial control of state action and multiply restrictions
upon it to an extent difficult to define, but sufficient to cause
serious apprehension for the rightful independence of local govern
ment.
That was the issue fought out in the Slaughter-House Cases,
supra, with the decision against the enlargement”."1
That was the ground upon which the majority rest&d their decision

in the case; the consequences forseen determined their conclusion.®
But the same consequences have resulted from the later interpretations
and applications of the due process and equal protection clauses.

The argument in the Slaughter-House Cases was whether the right to
engage in any lawful work was a privilege and immunity of national

citizenship, and the majority of the court held it was not.

The

issue was hotly contested and the national character of the right
declared by four members of the court (Chase, C.J,, Field, Bradley
and Swayne, JJ.), but the majority held it to be a right arising
from citizenship in the state.3

The dissenters did not claim that

this right was absolute, but that it was subject to the lawful exer
cise of the police power of the state.

That the issue was not at once laid, see Bradwell v. State;**
Bartemeyer v. Iowa;5

Butcher’s Union Co. v. Crescent City Co.^ cited

with approval in Allgeyer v. Louisiana?; and New York Life Ins. Co. v.
g
Dodge, wherein both majority and dissenting opinions refer to the
1.
2.
3.
4.
5.
6.
7.
8.

296 U.S. 4o4, 445 (1935).
16 Wall. 36, 77-78 (1872).
Id. at 67.
Its Wall. 130, 139-142 (1872).
18 Wall. 129, 139 (1873).
ill U.S, 746, 757» 762, 764 (1884).
165 U.S. 578 , 589-590 (1897).
246 U.S. 3574 3'8" Mt'. 537»-340 , 344 (1918).
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right of a “citizen of the United. States" in discussing Allgeyer v.

Louisiana, supra, speak of the "liberty of a citizen" although the

Fourteenth Amendment prevents the state from depriving any "person"

of liberty: - said Mr, Justice Brandéis

"The Insurance Company cannot be heard to object that the Missouri
statute is invalid, because it deprived Dodge of rights guaranteed
to natural persons, citizens of the United States.
Why should this statement have been made if the decision in the

Slaughter-House Cases had settled the question, as Mr. Justice Stone

asserts, especially in view of the fact that corporations are entitled

to the protection of the due process clause;^ and why should Mr.
Justice Holmes, dissenting in Compañía General de Tabacos de Filip

inas v, Collector^ remark:
"The constitutional right asserted in Allgeyer v. Louisiana to
earn one* 8 livelihood by tiny lawful calling certainly is consist
ent, as we ell know, with the calling being taxed.
"Since the adoption of the Fourteenth -Amendment at least fortyfour cases have been brought to this Court in which state
statutes have been assailed as infringements of the privileges
and immunities clause.
Until today none has held that state
legislation infringed that clause."5

It might be well here to consider the forty—four cases listed
by Mr. Justice Stone in a footnote.These cases can best be

considered by placing them in appropriate groupings for purposes of

criticism.

1.
2.
3.
4.
5.
6.

246 U.S. J57, 38 S. Ct. 337» 344 (1918).
Liggett Co. v. Baldridge, 278 U.S, 105, Hl (1928).
275 U.S. 87,"100 (1927).
Italics supplied.
Colgate v. Harvey, 296 U.S. ¡404, 445-446 (1935).
Id. at 455.

¡>L>

20

Since corporations are not "citizens1’ within the meaning of

I_

■Article Four 8 2 or of the first clause of the Fourteenth -Amendment,

we may readily dispose of the following cases:
Iowa Central By. v. Iowa,^

Orient Insurance Co. v. Baggs
Board of Education etc. v. Illinois,^
Western Turf Assn. v. Greenberg.

k

Wilmington Star Mining Co. ▼. Fulton.
Western Union v. Commercial Milling CoJ

a
Missouri Pacific By, v. Castle.0

Selover, Bates & Co. v. Walsh.9

Armour & Co. v. Virginia,^

Prudential Insurance Co. v. Cheek.

4

II

11

In the following cases the federal question was not raised

in the lower court, or was not prftperly raised, or the precise

point had not been raised, or the point had not been pressed; and
the Court disposed of the cases either entirely or partially on

4

✓

1.
Paul v. Virginia, 8 Wall. 162 (1868) and Liberty Warehouse Co.
v. Tobacco Growers, 276 U.S, 71» 89 (1928).
“ 2.
160 U.S. 389 (1896): and see II and III. H. 7. infra., pp. 21. 26
3.
172 U.S. 557 (1899) so held.
4.
203 U.S. 503 (I9Ó6), counsel conceding that the corporation was
not a citizen. Id. at 555»
5.
20U U.S. 359 (1907), so held.
6.
205 U.S, 60 , 73 (I9Ó7), point not mentioned.
7.
218 U.S. 4o6 (19ÍO), point not mentioned.
8.
224 U.S. 5U1 (1912), no specific mention, court saying point
was foreclosed by prior decisions.
9.
226 U.S. 112 (I912), so held.
10.
246 U.S, 1 (I9I8), point not mentioned.
11.
259 U.S. 530 (1922), point not mentioned.

M
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such grounds.

In each of these cases, however, the merits were con

sidered.

Duncan v. Missouri,^
Miller v. Texas,

Iowa Central Ry. v. Iowa,^
Cox v. Texas,
Selo ver. Bates & Co. v. Walsh

III

The following cases held that the particular rights claimed

were not rights springing from national citizenship.

In considering

these cases please keep in mind the thesis of the author, that the
privileges and immmities clause of the Fourteenth Amendment prevents

a State from acting toward its own citizens as the Fourth Article
prevents it from acting toward citizens of other states, and not that

it confers upon the Supreme Court the right to declare void all state
legislation affecting any "fundamental11 right or that it gives Congress
exclusive power to legislate on such subjects,hence, if the Fourth

Arti'i-e forbids a State from keeping out citizens of other States on

certain grounds the Fourteenth Amendment prevents ths state from keep
ing its own citizens within the State on the same grounds.

And note,

that a state may not deprive "persons" of life, liberty or property
>

without due process of law, and also that even rights of citizenship12*6
1.
152
377 '(I89U) 110 federal question raised below: case in
volved change of personnel of appellate court pending review.
2.
153 U.S. 535 (I89U) no federal question raised below; see III,
H, 3» U, infra., p. 25.
3» 1(dO U.S. 389 (1896) federal question not raised; see I supra,, p. 20
U. 202 U.S. UU6 (1906) privileges and immunities clause not mention^
ed below, Court saying "..we hardly suppose the omission was by mistake." U51*
5«
226 U.S. 112 (1918) privileges and immunities clause not mention
ed below; see I supra. . p. 20.
6.
Cf. Colgate v. Harvey, 296 U.S. ^OU, UU5 (1935); Slaughter-House
Cases. 6 Wall. 36, 77-78 (1872).

are subject to a certain lawful exercise of the state police power, at
least so far as the Fourth Article is concerned;^

so far as the Four

teenth Amendment is concerned, it would seem that if the state may ex

ercise its police power to the extent of forbidding the exercise of
the right, or is construed to result in such ban, the right against

which it is exercised could not be said to rest upon national citizen

ship.123*56789

A.

Liquor cases:

The right to sell intoxicating liquor 1b not

a right springing from national citizenship, and so not a privilege
of a citizen of the United States, Bartemeyer v. IowaCrowley v.

Christensen,^ Oiozza v. Tiernan;5 and of a like nature is the right
to possess such liquor for personal use, Crane v. Campbell.Even
the dissenters in the Slaughter-House Cases, supra, claimed it to be

a right of national citizenship to engage only in lawful business?,

and see in particular the concurring opinions in Bartemeyer v, Iowa,

supra, by the dissenters of the Slaughter-House Cases.
B.

Law Practice:

The right to practice law in the courts of a

State has never been based on citizenship, state or national, and is

not a right arising from national citizenship.

In re Lockwood.^

Bradwell v. State,^

It would seem that the dissenters of the Slaughter-

House Cases hurt their own argument in the reasons given by them for

1.
2.
3.
U.
5.
6.
7.
8.
9.

Corfleld v. Coryell, HWash.C.C, 371 (Fed.Cas.Ho. 3230. 1223).
Cf. Slaughter House Cases, 16 Wall. 36, 106, 113, 122 (1872).
18 Wall. 129 (1873).
137 U.S. 86 (1890).
1148 U.S. 657 (1893).
2U5 U.S. 30U (1917).
16 Wall. 36, 106, 113, 122 (1872).
16 Wall. 130 (1872).
I5U U.S. 116 (I89U).
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concurring in the result reached in Bradwell v. State, supra, which
was decided at the same time as the Slaughter Haase Cases»

The Chief

Justice, in the Bradwell case, avoids involving himself in any logical

contradiction by simply expressing dissent with all the opinions and
giving no reason.
C.

The Right of Suffrage is not a right of national citizenship,

as it is within the power of the state, subject to certain limitat

ions,to declare the requirements for suffrage, Minor v. Happersett;^

McPherBon v. Blacker.^
D.

Right to reproduce the United States flag:

because a person

is a citizen of the United States he is not, ipso facto, invested with

a right to reproduce the flag of the nation in any manner he wishes,
and ths state may validly impose restrictions upon such reproduction,
Halter v. Nebraska.^

E.

The right of an Employer to discharge a servant for any, or

no, reason, is not an exercise of any right of free speech, namely, a
failure to speak, and is not a right of national citizenship»
tial Insurance Co. v. Cheek,

Pruden

wherein this issue was not raised, but

the point mentioned by the Court.

F.

Color:

although the rights secured by the Thirteenth and

fifteenth Amendments are rights arising from national citizenship and
so protected by the privileges and immunities clause of the Fourteenth,^

these amendments do not confer a right to sit anywhere in a railroad

1.
United States v. Reese, 92 U.S. 214 (1875) •
2.
21 Wall. 162 (187U).
3.
1U6 U.S. 1 (1892).
U.
205 U.S, JU (19O7)(may not use flageon beer labels).
5.
259 U.S. 530 (1922).
6.
Slaughter-House Cases, 16 Wall. 36» 79-80 (1872); United States
v. Reese, 92 U.S. 21U (1875); Maxwell v. Dow, 176 U.S. 581, 591 (1900).
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car, or in any car the person may wish to use, and. an act of the Btate
legislature requiring separation of the races in railroad, cars in
intrastate commerce does not abridge a privilege or immunity arising

from the colored, man’s national citizenship, Plessy v. Ferguson, •*•

the amendments not having been intended, to enforce social equality.
Miscellaneous:

The right to enter a state university is

confered by the laws of the state, and is in no wise dependent upon
national citizenship, hence regulations governing students, imposed
by state authority, cannot be said to deprive the students of any

rights arising from their national citizenship.

Waugh v. Board of

Trustees etc.;^ Hamilton v. Regents etc.3

While the grazing of sheep upon public lands of the United States

is or may be permitted by the federal government, it is not a right
which a citizen has-by virtue of his national citizenship, and a

state law, otherwise valid, is not rendered invalid because it prevents
a citizen of the United States from grazing upon such public land,

Omaechevarla v. Idaho.
H.

Amendments One to Eight:

Although it has been argued that

any right which Congress may not take away or impair is a right arising
from national citizenship, and so protected against State action by

the Fourteenth Amendmentit has been expressly decided that the

rights guaranteed by the first eight amendments to the Constitution

are not rights of national citizenship as "eveiy one has the same as

1.
2.
3.
U.
5.

163 U.S. 537 (1896).
237 U.S. 589 (1915).
293 U.S. 2U5 (193*0.
2U6 U.S. 3U3 (191s).
Dissent by Harlan, J. in Maxwell v. Dow, 176 U.S) 581, 606 (19® )
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against the Federal Government, whether citizen or not".1

The following specific claims have arisen and been denied;
1.

That a fugitive criminal hae a right of asylum in another

state, the right resting upon his national citizenship, Mahan v. Justice
2.

That citizens of the United States have a right to assemble

for any purpose, and the right is guaranteed because of their national
citizenship. United States v. Cruiksharik.3

3.

That citizens of the United States, because of such citizen

ship, have a right to parade under arms at any time and such right is
not subject to any restriction by the state, Presser v. Illinois«^ That
citizens of the United States have the right to carry dangerous weapons
at all times because of such citizenship, Miller v. Texas.5

U.

That citizenship in the United States gives a right not

to be arrested without a warrant first being obtained, Miller v. Texas.

5»

That the exemption from compulsory self-incrimination is1
23*6

1.
Maxwell v. Dow, 176 U.S. 5^1, 596 (1900).
But many of these
rights have been"protected, as against state action, under the due
process of law clause of the Fourteenth .Amendment. See Wilkinson,
The Federal Bill of Rights and the Fourteenth Amendment,-Note (1938)
26 Georgetown Law Journal 439«
2.
127 U.S. 700 (1888).
3.
92 U.S. 5U2, 551-553 (1875) (not listed by Mr. Justice Stone
as no state law was involved). It is pointed out that if the assembly
is for a purpose connected with the rights or duties of the national
government, the right of such assembly is so protected.
U.
116 U.S. 252 (1886).
5»
153 U.S. 535 (I89U). See II, supra.
In this and the preceedring case it was sought to bring the Second Amendment within the Four
teenth.
6.
153 U.S. 535 (I89U). See II, supra.
It was also sought to
incorporate the Fourth Amendment in the Fourteenth.

a privilege resting in national citizenship, Twining v. Hew Jersey.^-

That the Fourteenth Amendment gives the citizen of the United States,
as against a state, the sane right to be tried for a crime only upon

an indictment that the Fifth gives him as against the United States.
p
Maxwell v. Dow»

6.

That a citizen of the United States may not be tried for

a crime in a state court except by a jury of twelve. Maxwell v. Dow.3

7»

That a citizen of the United States has a right to a

trial by jury in suits at common law, where the value in controversy
is over twenty dollars, in courts of the states.

Walker v. Sauvinet;^

Iowa CBntral Ry. v. lowa.^
8.

That a citizen of the United States has a right tq be

free from cruel and unusual punishment attempted to be inflicted by

authority of a state.

In re Kemmler;

6

7

McElvaine v. Brush.1

In

the first of these cases it was actually decided that carrying out
a sentence of death by electrocution was neither cruel nor unusual,

and in the second case it was likewise decided that it was not a
cruel or unusual punishment to place a condemned prisoner in solitary

confinement just prior to execution.123*567

1.
211 U.S. 78, 97 (19O8)(wherein the contention is again reject
ed that any right which the Federal Government may not take away be
cause of the first eight amendments is therefore a fundamental right
of national citizenship, protected against state action by the Four
teenth Amendment.) Id. at 98.
2.
176 U.S. 581 (1900).
3.
Ibid.
U.
92 U.S. 90 (1875)5.
160 U.S. 389 (1896). See I, supra.
6.
136 U.S. U36 (1890).
7.
142 U.S, 155 (1891).

IV,

Remaining are the cases in which, the allegation that a privi

lege or immunity of national citizenship was abridged, contrary to the

Fourteenth Amendment, was apparently "thrown in for good measure", as
it is impossible to see how that clause could be involved.
Kirtland v. Hotchkiss,^
Cumming v. Board of Education,

2

Orr v. Gilman.^
Ballard v. Hunter,**

Graham v. West Virginia,5
Rosenthal v. New York,^
Porter v. Wilson.?

1.
100 U.S, Ugi (1879)(wherein a non-discriminatory state tax
upon the value of a bond and mortgage held by a resident domiciliary,
secured by realty in another state, was held not to violate the Four
teenth Amendment.)
2.
175 U.S. 528 (1899)(the case involves the right of the Board
to use the funds set aside for the education of negro children in a
particular way.)
3.
185 U.S. 278 (1902)(wherein the right to receive property by
gift or devise was held a right protected by state law and based upon
citizenship in the state, or at least protected by the laws of the
state as distinguished from the laws of the United States).
4.
20U U.S. 241 (19O7)(a case in which the alleged ri^at abridged
is a right of a non-citizen of the state to stand on a plane of absolute
equality with citizens of the state: the discrimination being based
upon differences of residence as distinguished from domicil or citizen
ship).
5.
224 U.S, 616 (1912)(the Court disposes of the point by simply
stating that no privilege or immunity has been abridged).
6.
226 U.S. 260 (1912)(the Court remarks that "no serious argument
was made to support the contention" that a federal privilege or immunity
had been abridged. Id. at 266).
7.
239 U.S. 17OT1915)(This was a question of procedure which in
no way affected the substantive rights of the parties.
It is so com
pletely impossible to comprehend the basis of the Constitutional object
ion here that the Court was forced to say:"The contention is difficult
to handle.
It seems to confound so completely the purposes and various
qualities of evidence and the functions of a court.")
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Maxwell v. Bugbee,
p
Ownbey v. Morgan,
The only cases in Mr. Justice Stone’s list of forty-four not

catalogued above are the Slaughter-House Casee^ in which the issue was
first raised, and Williams v. Fears,
such stress.5

U

upon which Justice Stone places

In the first case the Court denied that the right to

engage in any lawful occupation was a privilege resting on national
citizenship, and held, specifically, that the State monopoly granted
to the slaughter house was within the police power of the state and

was a valid exercise thereof for the protection of the public health.

In the other case a tax was placed upon all those engaged in the
business of "emigrant agent", i.e., "person engaged in hiring laborers

in Georgia to be employed beyond the limits of the State",

It was

held that the tax in no way prevented persons from moving from state
to state, nor did it tax such movement - it merely taxed those who

urged others to so move; and there was no burden upon the freedom to
contract.

This case might resemble Colgate v. Harvey if in the latter

case a discriminatory tax were placed upon those engaged in the
business of receiving money from citizens of Vermont and placing that
money at loan in other states: but that question was not involved.^1
23*56

1.
250 U.S, 525 (1919)(though there is no contention by the parties
that the privileges and immunities clause of the Fourteenth Amendment
is involved, but only that of the Fourth Article, the Court discusses
the Fourteenth Amendment in comparing it with the Fourth Article.)
2.
256 U.S. 9U (1921)(another case involving the Fourth Article.
Said the Court: "The objection that the acts abridge the privileges and
immunities of citizens of the United States, within the meaning of the
same amendment, is not pressed, and plainly is untenable." Id. at 113»)
3.
16 Wall. 36 (1S72).
i|. 179 u.s. 270 (1900).
5.
Colgate v. Harvey, 296 U.S. UoU, UMS, UUS,
(1935);
6.
Compare Hooper v. California, 155 U.S. 6US (1895)*
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Thus, by a consideration of the cases cited by Mr. Justice Stone,
we are necessarily forced to the conclusion that the fact that the

state legislation involved in those cases did not infringe this clause
of the Fourteenth Amendment is no ground for saying that no legislation

could infringe that clause.

Nor, because no case has held that state

legislation did infringe that clause, can we conclude that there are

no rights protected by that clause from infringement.'*’

Ly

Also, among the cases cited none can be found in which the
argument is put, as in Colgate v. Harvey, which the author believes
is the correct way of stating the effect of the privileges and

immunities clause of the Fourteenth Amendment, that the state is
preventing one of its own citizens from doing elsewhere what it

cannot, under the fourth Article, prevent a citizen of another state
from doing within its borders.

-(

Williams v. Fears, supra, probably

comes closest, and Mr. Justice Stone apparently believed it controll
ing,^ but it is not the precise question.
Continuing,-again, with the dissenting opinion:

•+'

“If its sweep were now to be broadened to include protection of
every transaction across state lines, regardless of its connection
with any relationship between the citizen and the national govern
ment, a step would be taken, the gravity of which might well give
us concern.
But it is necessary to go much further before the
present tax can be condemned.
If protection of the freedom of
the citizen to pass from state to state were the object of our
solicitude, that privilege is adequately protected by the commerce
clause, even though the puipose of his going be to effect insurance
or transact any other kind of business which is in itself not
commerce. "3

1.
See cases setting forth rights of national citizenship listed
supra, pp. 6-7«
2.
Colgate v. Harvey, 296 U.S. UoU, UU5, UUg, UU9 (1935).
3.
Id. at W6.
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But has not a citizen as much right to transact business in another
state by means other than personally going into that other state as

he has by going into that other state?

And. although he may be per

mitted. to go into such other state to transact business, if such busi
ness is of the type involved, in this case, how will those other pro

visions of the Constitution protect him in the incidents of that right,

e.g., reception of income from such extra-state business?

Is the

business in which appellant was here engaged, protected by the commerce
Vias he engaged in interstate commerce?

clause?

®rue, he may not

be prevented from going into another state, nor may he be taxed for so
going, but how is the commerce clause to protect him against a dis

criminatory tax upon the act he did there, or, at any rate, upon the
gain he has derived from that act?

And this is the precise question

involved,
"But protection of the citizen’s freedom of movement, whether by
the privileges and immunities clause or by the commerce clause,
will afford appellant no relief from the present tax.
The record
does not show that he was ever outside the State of Vermont and
for aught that appears he acquired his extra-state investments,
which are in the form of negotiable corporate securities, by gift
or purchase in Vermont,
Why need he have gone outside of Vennont?

Cannot business be

carried on in another state, which must be deemed business being done
in such other state, without the personal presence of the person doing

such busine ss?

Compare Allgeyer v. Louisiana»^

"Nor does it appear that the physical securities or payments of
income of which appellant has had the benefit have crossed state
lines.
He can be saved from the tax only by the extension of the

1.
2.

Ibid.
ISFu.s. 573 (1897).

?!
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immunity to his income merely because the property from which it
has been derived, or the corporation paying it, is located in
another state,
But is not this the very basis of the tax?

Is this not the

same argument upon which the majority bases its decision that the

tax is invalid, viz., that the only reason for the inposition of the

tax is that the income has been derived from property, or a corporatep
ion, located in another state?
"Such is the contention now made: that the privilege of acquir
ing, owning and receiving income from investments without the state
is a privilege of federal citizenship.
And the suggestion is
that the privilege is infringed by taxing this income just as the
commerce clause is infringed by state taxation burdening the
privilege of carrying on commerce across state lines."3
No, this is not the argument: the argument is that this privilege

is infringed by a discriminatory tax, by a tax imposed to penalize, if

you will, the exercise of this rigMt.

The true argument is stated in

the next sentence

f

"In any case the privileges and immunities clause is said to be
infringed by taxing this income at a different rate than income
from investments made within the state.
"The novel application thus given to the clause, and the argu
ments used to support it, leave one in doubt whether it is thought
to preclude all differences of taxation of the two classes of
income, or only to forbid such inequality as is in some sense
arbitrary and unreasonable.
If the former, the clause becomes
an inexhaustible source of imnunities, incalculable in their
benefit to taxpayers and in their harm to local government, by
inposing on the states the heavy burden of an exact equality of
taxation Wherever transactions across state lines may be involved.
If the latter, it would seem to add nothing to the guarantee of
the equal protection clause, which extends to all "persons," in- .
eluding citizens of the United States.
In that case discourse
upon the privileges and immunities clause would appea? to be a
gratuitous labor of supererogation."1*’1234

1.
2.
3.
4.

Colgate v. Harvey, 296 U.S. toU, W (1935).
Id. at U2U, U33.
Id. at UU7 (italics supplied).
Ibid.

This paragraph almost seems to have been inserted for the purpose
of beclouding the issue.

That the decision does not mean to preclude

all differences of taxation of the two classes of income Bhould be
apparent from the stand taken by the Court with respect to the Income

derived from corporate dividends.

The Court approves of a classificat

ion of such dividends into dividends received from corporations
operating within the State and corporations operating without the
State and the imposition of a tax of two per centum on the first and

four per centum on the second, because, as the Court points out,^a two per centum tax is imposed upon, in effect the net income of,

all corporations doing business within the State and, in reality,
the supposed discrimination against corporations doing no business

within the State is nothing but a device to secure eqv'zility, the

net cesult being the imposition of an approximate four per centum
tax on all dividends.

The decision, then, only forbids such inequality "as is in

some sense arbitrary and unreasonable*.11

But it does not, as ^r.

Justice Stone says, “add nothing to the guarantee of the equal pro

tection clause1’.

As will be pointed out later, this taxing act

might have been sustained,

as Mr. Justice Stone thinks it should

have been,3 so far as the equal protection clause is concerned;

and, it would seem, to sustain the Act as to all "persons" within
the state except "citizens of the United States" would not be a

denial of the equal protection of the laws to, nor a deprivation
without due process of law of the property of, those "persons" who
are not "citizens of the United States".^

1.
2.
3.
U.

A partial explaination123

Id. at U19-U21.
See infra pp. 66 et seq.
Colgate v. Harvey, ^6~U.S. UoU, U37-UU3 (1935).
Compare Truax v. Raich, 239 U.S. 33 (1915)«
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of this may be gathered, from the argument of connsei:
"Though a classification be not so oppressive as to be unrconstitutional nnder tie equal protection clause, it may yet
be unconstitutional if it discriminates against a privilege
of a citizen of the United States.
*******
***
"Under Art. IV, 8 2 of the Constitution, citizens of other
States were able to come into Vermont and invest their funds
upon equal tennB with the citizens of Vermont without inter
ference by its legislature.
ChaIker v. Birmingham & N. W. Ry.
Co., 2Uq U.S. 522.
"Upon the adoption of the Fourteenth Amendment, citizens of
Vermont became ipso facto citizens of the United States as well,
and they thereby became entitled to go into other States and
invest their funds without being subjected by the legislature of
Vermont to any greater burdens than it placed upon their invest
ment of money within its borders.
"There can be no doubt that the right to employ funds in any
State of tie Union on equal terms with citizens of that State
unhampered by restrictions imposed by the State of which the in
vestor is a citizen is one of the essential rights of citizenship
in the United States.
If we have no such right, the citizenship
in the United States created by the Fourteenth Amendment was a
citizenship subject to tie sovereignty of the States over their
citizens.
That cannot be.
If there is a paramount sovereign
of the citizen, it is the United States.
"State lines are used by the Act as a basis of a classificat
ion hostile to investment in enterprises in sister States. %hat
the State has done in effect is to announce that income over
which Vermont has territorial jurisdiction shall be tax free and
income over which Vermont has no territorial jurisdiction, but
only a jurisdiction through the residence of the owner, shall be
taxed.
This is not the usual case of a classification invalid
because capricious and without logical basis.
Its basis is
extremely logical but wholly vicious and repugnant to the Four
teenth Amendment and to the whole theory of our Union of States.
Of ®11 the classifications that wight have been chosed for the
purpose of taxation, the most clearly unconstitutional is that
which exempts intrastate income and tastes extra-state income.

Returning again to the dissenting opinion:
"If the privilege of making Investments without the state is
one protected by the privileges and immunities clause and a tax
upon the income derived from them is analogous to a tax upon the
privilege of carrying on interstate commerce, we must not only
accept the view that the privilege is infringed by the present
tax, but it would follow that any taxation of the income is for
bidden.
The answer is, of course, that a state tax on net in

1.
Colgate v. fiarvey, 296 U.S. 4o4, UO8-UO9 (19356(italics sup
plied) .

3U

come derived from interstate commerce has never been regarded as
a burden on commerce or as an infringement of the commerce clause.
See United States Glue Co. v. Oak Creek, 247 U.S. 321; Shaffer v.
Carter,, 252 U.S. 37; cjf. Peck & Co. v. Lowe, 2U7 U.S. 165; Wagner
v. Covington, 251 U.S. 95

The-answer is not the answer given by Mr. Justice Stone.

'^he

answer is that the state may not discriminate against the income de
rived from investments in other states.

TJe second section of

Article Pour of the Constitution, if no other part, would prevent
the state in which the income of appellant was derived from inpos

ing a higher rate of tax upon appellant’s income than would be im
posed if appellant were a resident of that state, and thus discrimin

ate against a citizen of another state; and in like manner the Four

teenth Amendment forbids the state of the appellant’s residence from

imposing a higher tax merely because the income was derived from
sources in another state, and thus discriminate against the exercise
of a right of federal citizenship.

It is not a question of a tax

that is a burden upon the exercise of this right, it is a question
of a tax that discriminates against such exercise; it is not claimed

that the state may not burden the exercise of this right but it is
held that the state may not discriminate against it.
"Par less could it be thought that a tax on property, or income
from it, is an interference with commerce because the property
had at Bome time been or might some time become the subject of
such commerce.
Of. Heisler v. Thomas Colliery Co., supra."2

But is this the same as .saying that a tax on property imposed

only because it had sometime been, or might sometime become, the sub
ject of such commerce would be valid?
ion involved here.

1
2

Id. at W-4U8
Id. at W.

And such is the real quest
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"In applying the privileges and imnunities clause, as now inter
preted, no ground is suggested, or well could be, for regarding
a tax on income from investments without the state as infringing
the privilege of carrying on interstate transactions, any more
than a tax on net income derived from interstate commerce or.
from property which had at some time moved in interstate conmerce
infringes the commerce clause."^

Again the real question is: suppose the tax is imposed only on
net income derived from interstate commerce and because it is so

derived?

"The contention that a state tax indirectly affecting trans
actions carried on across state lines, not forbidden by the commerce clause or by Art. IV, 8 2, can be condemned under the pri
vileges and immunities clause, was definitely rejected by this
Court in Williams v. Fears, supra. There a state occupation tax
upon those engaged in hiring laborers for ecçloyment outside the
state was held not to infringe the privileges and immunities
clause or the equal protection clause.
"So far as the objection is addressed to bare inequality of
taxation affecting interstate transactions, if valid, it must
be accepted as compelling equality of taxation by the state of
the citizen’s residence and as well by the state into which the
More than this, since the exercise of the
transaction extends
privilege involves both states, it would seem to be infringed not
only by an unequal tax imposed by either, but by any tax imposed
at the normal rate by both."?
Why need this be?

The argument is not for an equality of taxat-

ion, but against a di scrimination based upon the ground upon which

this tax is based. viz., that the loan from which the income taxed was
derived was made outside the taxing state.

Because a state statute

is invalid for refusing to give effect to federal law crua federal law,
see McKnett v. St. Louis & $an Francisco B. Co.,^ does not mean that a

ste,tute refusing to give effect to a federal law on some independent
ground is likewise invalid, see Douglas v. Slew York, New Haven & Hart1.
Ibid.
2.
The answer to this argument may be found in a comparison of
Allgeyer v. Louisiana, 165 U.S. 578 (1897) with Hooper v. California,
155 U.S. SUs (1895)» and see supra, p. 23.
3.
Colgate v. Harvey, 29(HHs. 40U,
(1935).
4.
292 U.S. 230 (193*0.
la. Cf. Sonneborn Bros. v. Cureton, 262 U.S. 506, 516 (1923).
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ford R.

It is the basis of the discrimination which invalidates

it.
"Starting with the dubious assumption that the protection of
every movement of the citizen interstate, an acknowledged subject
of the commerce clause, is independently a subject of the pri
vileges and immunities clause, the protection afforded by the
latter is expanded until it affords a refuge to the citizen from
taxation which has no necessary relation to his movements inter
state and is in fact not shown to impose any restraint upon them."2
But this is not so: the privileges and immunities clause is here

invoked to protect the citizen from a discriminatory tax which has a

necessary relation to his movements interstate and is in fact shown
to impose restraint upon them.3

"A tax immunity created avowedly for the protection of the citizen's
privilege of movement from state to state is thus pressed far be
yond the requirements of the interest put forward to justify it,
and to a point which has never been thought needful or even desir
able for the protection of the commerce of the nation.
It is a
transition effected only by ignoring the decision of this Court
in Williams v. Fears, supra.11

Williams v. Fears has already been adequately discussed.

A

mere reading of the case disposes of the statement made.

"If mere difference in taxation is made the test of infringe
ment, the iron rule of equality of taxation which the equal pro
tection and due process clauses have failed to impose, see Bell1s
Gap R. Co. v. Pennsylvania, supra, 237» is the first fruit of
this expansion of the protection of the privileges and immunities
clause."5
The "iron rule of equality" is not called for by the majority
opinion, but a discrimination is forbidden if the discrimination

re st 8 upon the same ground as the one here involved.1
23*5

1.
2.
3.
U.
5.

279 U.S. 377 (1929).
Colgate v. Harvey, 296 U.S. UoU, UU9 (1935).
See id. at U33.
Id. at IU19.
Ibid.
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“To gain the benefits of its shelter the citizen has only to
acquire, by a transaction wholly intrastate, an investment out
side his state,
I can find in the language and history of the
privileges and immunities clause no warrant for such a restrict
ion upon local government and policy.
Citizens of the United
States are given no privilege not to pay taxes.
It would seem
that a subordina.tion of state taxing power to the interests of
the individual, of such debatable wisdom, could be justified
only by a pointed command of the Constitution of plain import.“!

If the pointed command! of the Fourth Article is that the state
may not erect an economic barrier that will keep out citizens of
other states, ¿revent them from carrying on business within the
p
state, certainly the Fourteenth Amendment contains the same pointed

command that the states may not erect a similar economic barrier

to keep its own citizens within the state, prevent them from carry

ing on business outside their own state by levying what amounts to
a tax for the privilege of doing business outside the state.
"If we turn from the reasoning by which this application of the
privileges and immunities clause to state taxation is supported
to the decision now actually made, it seems that the clause is
thought to prohibit only those inequalities in taxation which are
considered to be arbitrary and unreasonable.“3

But arbitrary and unreasonable only because based upon a dis

tinction, a discrimination, that cannot constitutionally be made.
“The exenption of dividends derived from corporate business carried
on within the state, and the taxation of similar dividends from
without the state, is held not to be an infringement of the clause.
Exemption of income from investments in property within the state
and taxation of like income from without the state is thought to
be valid.
But the privileges and immunities clause, it is declar
ed, forbids any difference in the taxation of income from invest
ments made within the state and income from investments made with
out, a conclusion which can only be attributed to the belief that
this discrimination, as distinguished from the others, is arbitrary
and unreasonable."J*

1.
2.
3.
4.

Id. at I+I49-U50.
Ward v. Maryland, 12 Wall. 418 (1871).
Colgate v. Harvey, 296 U.S. 4o4, U5O (1935).
Ibid.
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As pointed out in argument of counsel^ the discrimination is

extremely logical but unconstitutional nevertheless.

As said by

Mr. Justice Sutherland in the majority- opinion, after referring'-to

the validity of the tax on dividends;
’’...The same would be true of the tax on income from loans, if
it had been imposed in respect of all loans wherever made or if
there had been some form of equalizing tax which would have com
pensated for the burden cast upon loans made in other states.
But such is not the case.
Income from loans made outside the
state ia taxed directly, while income from loans made within
the state is not taxed directly or in any indirect way so as to
equalize the burden.”2
Yes, exemption of income from investments in property within the state

and taxation of like income from without the state is thought to be
valid because in such case it is assumed that there will be such a

tax upon the property within the state, from which the exempted in
come is derived, as will equalize the burden placed upon the income

from property without the state.

In such a case there would be no

hostile discrimination against investments outside the state, such
as exists in this case.

On the other hand, if there were no tax

at all upon the property within the state , from which the exempted

income was derived, or if there was a tax, but one disproportionately

less than that on extrastate income, we would be returned to our
problem.
"We are thus returned to the point of beginning, to a discuss
ion of the question whether the exemption in the present tax is
so unreasonable, so without support of a permissible state policy,
as to infringe constitutional limitations."3

Which does not at all return us to the point of beginning, except

to admit that if our inquiry is directed solely towards an infringe-

1.
2.
3.

Id. at U09.
Id. at U34.
Id. at U50.

ment of the equal protection of the Iswb clause we admit the state
ment in the dissent just quoted above.

But the whole tenor of the

opinion of the Court is to point out that even if the exenption can
be said to be supported by a state policy, a state policy of the
type suggested here (for the Court did not admit that the exemption

was supported by the alleged policy) is not a permissible policy.

"If the exemption does not merit condemnation as a denial of the
equal protection which the Fourteenth Amendment extends to every
person, nothing can be added to the vehemence or effectiveness of
the denunciation by Invoking the command of the privileges and
ininunities clause.
"The judgment should be affirmed."^Would it be contended that the state may not forbid, or place
a discriminatory tax upon, investments outside the state by corpor

ations organized under the laws of the state?

Of course it could

not do so with reference to foreign corporations since there would

be no jurisdiction to do so.

Hence, though in the present case

the tax is bad under the equal protection clause, there is a strong
intimation in the majority opinion, strengthened by the dissent,
that the Act could be properly drawn so as to be in conformity

with that clause so far as classification and reasonable basis
therefor is concerned.

But when end if such modification is made,

the discrimination will still be as bad as now so far as it affects
citizens of the United States.

Having disposed of the "privileges and insminities" element of
the case, we might well consider in more detail the contention that

appellant was, by the enforcement of this taxing act of Vermont,
denied the "equal protection of the laws."

This point has been

adverted to^ but not fully considered.
The object of the legislation in question seems to have been

to promote some domestic interest of the State of Vermont of an
economic nature.
"We are unable to find in the provision any public purpose which
can be subserved.............................
To assume that some unnamed
public interest exists, which will sustain the discrimination..."2
"The end sought by the classification is of significance in
passing upon the constitutionality of the tax ohly insofar as it
serves to shew that the discrimination is not invidious.
If it
appears or may fairly be assumed that it is for the purpose of
promoting a permissible public aim, it cannot be condemned because
one class must pay a tax which another does not............ .Nor can it
be said that the exemption was not granted in futherance of a per
missible state policy.......But there are benefits other than the
increase of its taxable wealth which a state is at liberty to
stimulate by its taxing policy, and exemptions have been sustained
on the broader ground that they foster some form of domestic
induetry.....”3

Before entering a discussion of the economic interest of Vermont

that this taxing act was apparently enacted to secure, it might be
well to consider a few of the other cases in which the Supreme Court

has been called upon to determine whether a state law, intended to
further the state’s domestic economic interests, was valid under
the Constitution of the United States.

1.
2.
3.

Supra, p. 10.
Colgate v. Harvey, 296 U.S. UoU, te^^25 (1935)(Sutherland,J.).
Id. at U3S-U39 (Stone, J.).
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At an early time it was conceded that a state might regulate
the killing of game, the catching of fish and the planting or dredg

ing of oysters within the limits of the state.

Among the earlier

cases, McCready v. Virginia^ sustained the power of Virginia to pro

hibit citizens of other states from planting oysters within the tide
waters of that state; and Massachusetts, it was held,? might control

and regulate fishing within the bays of that state.
The theory upon which these cases rest was stated by the Court

in Geer v. Connecticut,3 in a paragraph which has been often quoted

by the Court in cases involving "natural resources".

After citing

the Virginia and Massachusetts cases, the Court said:

"Whilst the fundamental principles upon which the common property
in game rests have undergone no change, the development of free
institutions has led to the recognition of the fact that the
power or control lodged in the State, resulting from this common
ownership, is to be exercised, like other powerB of government,
as a trust for the benefit of the people, and not as a prerogat
ive for the advantage of the government, as distinct from the
people, or for the benefit of private individuals as distinguish
ed from the public good.
Therefore, for the purpose of exercis
ing this power, the State, as held by this court in Martin v.
Waddell, 16 Pet. 410, represents its people, and the ownership is
that of the people in their united sovereignty."4

Connecticut here not only established open and closed seasons
for game, but also made it unlawful to export, or transport out of
the state, any game killed within the state.

Geer had been found

guilty of violating the statute by sending certain game outside the

state, and appealed on the ground that the law contravened the ’Fed

eral Constitution in that it burdened and regulated interstate com1.
94 U.S. 391 (1877).
3.
Manchester v. Massachusetts, 139 U.S. 241 (1891). Compare
with these cases Corfield v. Coryell, 4 Wash.C.C. 371 (Ped.Gas.No.
3230, 1823).
3.
161 U.S. 519 (1896).
4.
Id. at 529.

merce.

To this contention the Court replied.:

"The power of the State to control the killing of and. owner
ship in game being admitted, the commerce in game, which the
state law permitted, was necessarily only internal commerce,
since the restriction that it should not become the subject
of external commerce went along with the grant and was a part
of it.
All ownership in game killed within the State came
under this condition, which the State had the lawfu.1 authority
to impose, and no contracts made in relation to such property
were exempt from the law of the State consenting that such con
tracts be made, provided only they were confined to internal
and did not extend to external commerce."*
Nothing in the Federal Constitution was found to prevent the

State of Connecticut from protecting her natural resource, game,

for the benefit of the people of her state by banning all shipments
of game out of the state though allowing unlimited consumption and

commerce within the state of such game às might lawfully be killed
during the open season.

Nor was New York prevented, when the question was taken, to the
Supreme Court in New York ex rei, Silz v. Hesterberg.2 from regulat

ing interstate commerce to the extent of making unlawful shipments
into the state of game, even though lawfully killed in the state
from which shipped, during the closed season in New York,

This

was based largely upon thè necessity of preventing all commerce in
game in order to protect the domestic game.^

Thus the plenary

power of the state over its wild game as a natural resource was
firmly established.

But what of other so-called "natural resources"?

come within the same rule?

Do they

And at what point must the line be

drawn with reference to natural resources subject to state power

1.
Id. at 532.
2.
211 U.S. 31 (1908),
3«
Compare State Board of Equilization v. Young’s Market Co.,
299 U.S. 59 (1936), p. 6U infra.

and. those which belong exclusively to the private owner?

answers are not plain.

The

The cases will be discussed, in chronological

order.
The State of Indiana attempted to regulate the use by the-owner
of land of the gas and oil found beneath the surface.

It was the

practice of the oil operators to drill wells in fields containing

both oil and natural gas, the gas pressure forcing the oil to the

surface and thus obviating the necessity for pumps; the oil so forced
to the surface was collected and sold and the gas allowed to escape.
An Indiana statute made it unlawful for anyone drilling for oil to

allow this gas to escape, and required all wells to be capped and the

gas preserved within two days after oil began to flow.

The landowners

the lessees of the gas end oil rights, contended that this regulation

interfered with their absolute right of dominion over their land and

impaired their contracts, etc.

The Supreme Court, however, held^ that

the state had an interest in the preservation of the gas and oil as a
natural resource, and that the statute did not take their property

from them but compelled them to so use it as to confer the greatest
benefits upon the community.
A few years later the Hudson County Water Company, which owned

land on a riyer in I'Tew Jersey and was engaged in the business of
drawing water from this river, purifying it, and selling to cities
in Hew York State, complained that the Act of the Ifew Jersey Legis

lature, in forbidding the diversion of water from any river within

the state to any place without the state, operated to deprive it of

1«

Ohio Oil Company v. Indiana, 177 U.S, 190 (1900).
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its property ■without due process of law, denied it the equal protect
ion of the laws, impaired the obligation of its contracts and violat
ed the privileges and immunities clause of the federal Constitution.

But this was held a valid exercise of the police power of the state,

in protecting the drinking water supply of its inhabitants, and was
operative as against riparian owners, on the authority of Geer v.

Connecticut.

1

Hudson County Water Co. v. McCarter.

p

The McCarter case dealt with surface waters: three years later
the Court was called upon- to decide the rights of landowners in sub

terranean waters.

In a part of Hew York State there are certain

underground mineral waters containing natural gaB which the surface
proprietors had been withdrawing for two purposes, bottling and sale

as mineral water, and extraction of the gas from the water and its

sale for use in artificial beverages.

To increase production of

the gas, certain landowners used pumps to draw the water to the
surface and complained when state law forbade the withdrawal of

excessive quantities of these Waters with pumps ”to the injury cr
impairment of the rights of other proprietors."

Again the law was

declared' a valid police regulation to protect the other landowners,
the right of each owner to withdraw as much as he was able by natural

means being reserved.
At this same time Oklahoma waB attempting to protect its citizens’

right to the use of the natural gas found within the state for light
and fuel purposes, against a project whereby pipe lines were to be

1.
3.
3.

161 U.S. 519 (1896).
209 U.S. 3^9 (1908).
Lindsley v. natural Carbonic Gas Co., 220 U.S. 61 (1911).

constructed from the Oklahoma fields into the neighboring states.
An injunction was sought against the statute forbidding the trans
portation of the gas outside the state, and in the answer of the
state it was alleged

”..that physical conditions made it apparent that the gas field
was of relatively short duration, that cities were near the
field and their people needed the gas, that the State embodied
only prairie land devoid of timber and there was no local fuel
supply excepting coal and natural gas, that the production of
coal was growing rapidly more costly, that ’substantially the
only natural, practical, usable fuel, both for domestic and
industrial use, is natural gas,’ and that if pipe lines, such
as the plaintiffs were intending to construct and put in operat
ion, were permitted to carry gas into other States the supply
would be speedily exhausted.1’^

Taking a position contrary to that of the proceeding cases
the Court denounced the Oklahoma statute as unconstitutional and

said:
11 »...The results of the contention repel its acceptance.
Gas,
when reduced to possession, is a commodity; it belongs to the
owner of the land, and, when reduced to possession, is his in
dividual property subject to sale by him, and may be a subject
of intrastate commerce and interstate commerce.
The statute of
Oklahoma recognizes it to be a subject of intrastate commerce,
but seeks to prohibit it from being the subject of interstate
commerce, and this is the purpose of its conservation.
In other
words, the purpose of its conservation is in a sense commercial —
the business welfare of the State, as coal might be, or timber.
Both of those products may be limited in amount, and the same
considerations of the public welfare which would confine gas to
the use of the inhabitants of a State would confine them to the
inhabitants of the State.
If the States have such power a sin
gular situation might result.
Pennsylvania might keep its coal,
the Northwest its timber, the mining States their minerals.
And
why may not the products of the field be brought within the prin
ciple?
Thus enlarged, or without that enlargement, its influence
on interstate commerce need not be pointed out.
To what con
sequences does huch power tend?
If one State has it, all States
have it; embargo may be retaliated by embargo, and commerce will
be halted at state lines.
And yet we have said that ’in matters
of foreign and interstate commerce there are no state lines.1
2
1.
Taken from Pennsylvania v. West Virginia, 262 U.S. 553 » 59®“
599 (1923).
2,
West v. Kansas Natural Gas Co., 221 U.S. 229, 255 (1911)-In
the Spring of 1937 those newspapers carrying the syndicated articles
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Certainly it would seem needless to point out that there is a
distinction -- of a kind — between game and gas, that in neither

the Ohio Oil Co. nor the Natural Carbonic Gas Co» cases was there

any ban on the commerce in gas, but it does seem strange that a
portion of the water of a mighty river (which presumably "flows on
forever") may not be sold outside the state by private riparian

owners while the state may not prevent the sale of natural gas outside the state even with a showing that the gas is needed by done stic

consumers and that the source is not limitless and must be conserved.
Or must a distinction be made between natural products necessary and

essential to human life, and those which merely increase the enjoy

ment of life?
About the time of Wilson’s first election to the presidency
California began to compete with Florida in the Bale of citrus fruit.

To protect home industry and help overcome competition Florida, by

of Westbrook Pegler, reported the following in his column:
"Florida and Georgia have recently been engaged in an interstate
trade war not unlike those rivalries which create custom posts on
European borders where the perfidious peasant goes to prison for
smuggling an egg in his hat.
This particular problem has been set
tled happily by diplomacy and a rank violation of law but the case
raises again the question whether this is a nation or a group of
snarling end mutually vindictive little countries preying on one
another and all preying on the Union.
"Georgia levied a tax of $200 a year on Georgia wholesale dealers
handling sea food produced in Florida and other States.
In retalia
tion several Florida statesmen, representing coastal counties,
threatened to levy similar taxes on Florida firms handling Georgia’s
agricultural products.
In this predicament Governor Rivers of
Georgia took it on himself to suspend the license law — a precedent
which might justify the nullification of laws against rape and
murder — and Florida was appeased.
"Florida buys great quantities of Georgia eggs, poultry, water
melons, peaches, meat, cream and potatoes, and study showed that it
would be unwise to get tough with a good customer."
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statute, made it -unlawful for any one to sell, offer for sale, ship

or deliver for shipment any citrus fruits which were “immature or
otherwise unfit for consumptionA shipper, convicted under this

statute, contended that this was not a valid police regulation, in
that a state, though it may act to protect the health of its own

people, may not project its legislation in such way that it will
protect the health of citizens of the rest of the states of the Union

by penalizing its own citizens who are seeking to make “an honest
living.“
The Court, in Sligh v. Kirkwoodl said that the police power

“embraces regulations designed to promote public convenience or
the general prosperity or welfare, as well as those specifically
intended to promote the public safety or the public health."2
rejected the contention that this constituted an interference with

interstate commerce, saying that the effect was merely "incidental",
-1

and concluded:

"We way take judicial notice of the fact that the raising of
citrus fruits is one of the great industries of the State of
Florida.
It was competent for the legislature to find that it
was essential for the success of that industry that its reputat
ion be preserved in other States wherein such fruits find their
most extensive market.
The shipment of fruits, so immature as
to be unfit for consumption, and consequently injurious to the
health of the purchaser, would not be otherwise than a serious
injury to the local trade, and would certainly affect the suc
cessful conduct of such business within the State.
^he protect
ion of the State’s reputation in foreign markets, with the con
sequent beneficial effect upon a great home industry, may have
been within the legislative intent, and it certainly could not be
said that this legislation has no reasonable relation to the
accomplishment of that purpose."3
Making no attempt to regulate interstate commerce, Wyoming de

clared it to be a "wasteful and extravagant use of natural gas" to
1.
2.
3*

237 U.S. 52 (1915).
Id. at 59
(italics supplied).
Id. at 61.

burn or consume it "without the heat therein contained being fully
and actually applied and utilized for other manufacturing purposes

or for domestic purposes", and prohibited the use of natural gas

for o¿her than heating purposes when the producing well is within
ten miles of an incorporated town or industrial plant.

The Midland

Carbon Company was engaged in the business of making lampblack.

It

had constructed a factory beside a gas well, about two miles from an
incorporated town, and burned the gas against cold plates on which

carbon collected which was then scraped off and sold for use in
printer’s'ink and other commodities, gasoline also being produced.

As the proof brought out, 1000 cubic feet of gas when used in this
manner produced if pounds of carbon black and 2/10 of a gallon of
gasoline, but the natural gas so used could be sold for a higher
price than the same gas intended for heating purposes.

Charging that

the Act was an unwarranted invasion of its rights, would destroy

its business, and was therefore unconstitutional, the company
sought an injunction.

The state answered by presenting the figures

of gas experts that the well in controversy would last no more than
eighteen months if used at the rate of the proceeding year — if its

full capacity was used it would be exhausted in 90 days — but that

it would last thirty years if used only for heating purposes by the

towns and plants already drawing upon it,
Mr. Justice McKenna, speaking for the Court,cited Ohio Oil Co.
v. In^iana^ and Llndsley v. Natural Carbonic Gas Co .3 and said:
"By reverting to these cases it will immediately be observed that
the power of regulation over natural gas is possessed by a State....
1.
2.
3.

Walls v. Midland Carbon Co., 25U U.S. JOO (1920).
177 U.S. 190 (1900).
220 U.S. 61 (1911).

”In the Lindsley case the power of the State was exerted to
prohibit the owner of the surface from pumping on his own land,
water charged with gas.
This was but an exertion, it was said,
to preserve from depletion the subterranean supply common to him
and other owners, and that the statute, therefore, was not un
constitutional as depriving owners of their property without due
process of law.
Ohio Oil Co. v. Indiana, as we have pointed out,
was cited as a precedent, and its principle applied.
The case
at bar is, we think, within that principle; in other words, the
power is exerted to prohibit an extravagant, or wasteful, or
disproportionate use of the natural gas of the State»*’!

Mr. Chief Justice White, and Justices Van Deventer and McReynolds
dissented.

One of the more interesting cases is Commonwealth of Pennsylvania

v. State of West Virginia,^ in which the power of the state to regulate
the distribution of natural gas was denied.

When natural gas was first discovered in West Virginia the state

did all in its power to aid in the exploitation and sale of this

product.

The various gas companies were given broad powers, include

ing that of eminent domain, and were encouraged to bring about

maximum production and distribution, and thousands of miles of pipe
lines were constructed to carry the gas into the neighboring states
of Pennsylvania and Ohio where it was sold not only to private per
sons but also to the state for use in state institutions for heating

and cooking purposes.

It was a cheap and clean fuel and in such

demand that soon the companies found that the supply was barely
enough to fulfill existing contracts.

At the same time new indus

tries came to lest Virginia, in part because of the cheap fuel, and

it became apparent that not only was it impossible to supply this
new market with all wells at maximum production but that the peak

1.
2.

Walls v. Midland Carbon Co., 25U U.S. 300, 323 (1920).
262 U.S. 553 (1923).
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had been reached and that the production of gas was on the decline,
and the time for complete exhaustion of the fields was not far dis

tant.

To protect its own economic interests West Virginia required

all gas companies to supply domestic consumers first, be they new or
old customers, and then they might ezport the gas for sale in other
states.

Until passage of this law the producers had been giving

new domestic consumers preference over new foreign consumers, but

had continued to supply to the other states the same quantities of
gas as usual.

Ohio and Pennsylvania at once sought, by original

suits in the Supreme Court, to prevent the operation of this law.
Three judges dissenting, the Court held the law invalid.
’’Natural gas is a lawful article of commerce, and its trans
mission from one State to another for sale and consumption in
the latter is interstate commerce.
X state law, whether of
the State where the gas is produced or that where it is to be
sold, which by its necessary operation prevents, obstructs or
burdens such transmission is a regulation of interstate commerce,
— a prohibited interference.
Vie st v. Kansas Natural Gas Co..
221 U.S. 229............ ....The West Virginia act is such a law.
Its
provisions and the conditions which must surround its operation
are such that it necessarily and directly will compel the divers
ion to local consumers of a large and increasing part of the gas
heretofore and now going to consumers in the complainant States,
and therefore will work a serious interference id th that com
merce.

"Another consideration advanced to the same end is that the
gas is a natural product of the State and has become a necessity
therein, that the supply is waning and no longer sufficient to
satisfy local needs and be used abroad, and that the act is
therefore a legitimate measure of conservation in thB interest
of the people of the State.
If the situation be as stated, it
affords no ground for the assumption by the State of power to
regulate interstate commerce, which is what the act attempts to
do.
That power is lodged elsewhere."2

1.
2.

Id. at 596-597.
Id. at 598.
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V
The Court then discussed the West case.l quoted the passage
concerning the effect the upholding of such a law would have on

interstate commerce,2 and found the case controlling.

Separate

dissenting opinions were delivered, that of Mr. Justice Holmes
alone going to the merits of the case, and because of his review

of the entire subject and especially his criticism of the passage

from the West case, I give it in toto.

/

“The statute seeks to reach natural gas before it has begun
to move in commerce of any kind.
It addresses itself to gas
hereafter to be collected and states to what uses it first must
be applied.
The gas is collected under and sufeject to the law,
if valid, and at that moment it is not yet matter of commerce
among the States.
I think that the products of a State until
they are actually started to a point outside it may be regulated
by the State notwithstanding the commerce clause.
In Oliver
Iron Mining Co. v. Lord, 262 U.S. 172, it was held that the State
might levy an occupation tax upon the mining of iron ore equal
to six per cent, of the value of the ore produced during the
previous year, although substantially all the ore left the State
and was put upon cars for that purpose by the same single move
ment by which it was severed from its bed.
There could not be
a case of a State’s product more certainly destined to interstate
commerce.
It was put upon the care by the same act by which it
was produced.
But as it was not yet in interstate commerce the
tax was sustained.
I know of no relevant distinction between
taxing and regulating in other ways.
McCulloch v. Maryland, U
Wheat. 316, U31.
"But the States have been held authorized to regulate in other
ways more closely resembling the present.
In Sligh v. Kirkwood,
237 U.S. 52, a state law was sustained that made it criminal to
sell or offer for shipment citrus fruits that were immature or
otherwise unfit for consumption.
That, upon grounds of local
policy, intercepted before It got into the stream, what would
have been an object of interstate commerce.
The local interest
in the present case is greater and more obvious than in that of
green oranges.
Again, the power of the State to preserve a
food supply for its people by game laws notwithstanding an in
direct interference with interstate commerce is established.
Geer v. Connecticut, 161 U.S. 519» 53^i Silz v. Hesterberg, 211
U.S. 31» ^2.
If there is any difference between the property
rights of the State in game and in gas still in the ground it
does not concern the plaintiffs and it is plain from the decisions

1.
2.

West v. Kansas Natural Ges Co., 221 U.S. 229 (1911).
Id. at 255; see supra, p. U5.
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cited the t they do not depend upon a speculative view as to title.
See Missouri v. Holland, 258 U.S. H16, U3^«
The right of the
State so to regulate the use of natural gas as to prevent waste
was sustained as against the Fourteenth Amendment in Walls v.
Midland Carbon Co., 25U U.S. 300, and I do not suppose that the
plaintiffs would have fared any better had they invoked the commerce clause.
I need do no more than refer to prohibition of
manufacture of articles intended for export, such as colored
oleomargarine, Capital City Dairy Co. v. Ohio# 183 U.S. 233, 21+5»
or spirits.
The result of that and other cases has been express
ed by this Court more than once in the form of a general recognit
ion of the right of a State to make ’reasonable provision for
local needs,’ Minnesota Hate Cases, 230 U.S. 352, ^2, U10, Uli;
and the right has been recognized even when the interference with
interstate conmerce is direct, as when an interstate train is re
quired to stop to accommodate passengers who do not leave the
State.
lake Shore & Michigan Southern Ry. Co. v. Ohio, 173 U.S.
235; Gulf, Colorado & S. F. Ry. Co. v. Texas, 2U6 U.S. 53.
"I see nothing in the commerce clause to prevent a State from
giving a preference to its inhabitants in the enjoyment of its
natural advantages.
If the gas were used only by private per
sons for their own purposes I know of no power in Congress to
require them to devote it to public use or to transport it across
state lines.
It is the law of West Virginia and of West Virginia
alone that makes the West Virginia gas what is called a public
utility, and how far it shall be such is a matter that that law
alone decides.
I am aware that there is some general language
in Oklahoma v. Kansas Natural Gas Co., 221 U.S. 229, 255> a
decision that I thought wrong, implying that Pennsylvania might
not keep its coal, or the northwest its timber, etc. But I
confess I do not see what is to hinder.
Certainly if the owners
of the mines or the forests saw fit not to export their products
the Constitution would not make them do it.
I see nothing in
that instrument that would produce a different result if the
State gave the owners motives for their conduct, as by offering
a bonus.
However far the decision in the case referred to goes
it cannot outweigh the consensus of the other decisions to which
I have referred and that seem to me to confirm what I should thihk
plain witiiout them, that the Constitution does not prohibit a
State from securing a reasonable preference for its own inhabitants
in the enjoyment of its products even when the effect of its law
is to keep property within its boundaries that otherwise would
have passed outside.
Hudson County Water Co. v. McCarter, 209
u.s. 3U9, 357-"1

1

Pennsylvania v. Weet Virginia, 262 U.S. 553» 600-603 (1923)

There are probably more shrimp to be found, in a single acre of
the swamp lands of Louisiana than in any given thousand acres any

Shrimp being the delicacy that it

place else in the United States.

is, and being so widely consumed, it would appear that the shrimp
business would be one of the leading industries of the state.

But

economic conditions caused the canners to establish their factories
in adjacent states,-and only so much work as was necessary to catch

this crustacean was carried on in Louisiana.

Having in mind, probably, the number of persons required to
man these factories as well as the payrolls that are spent by the
workers, and certainly heeding the statement that the police power
embraces what will aid the "general prosperity"

the State of

Louisiana decided to "do right by" its own citizens end bring with

in the state a great industry.

The legislative drafters must have

read and re-read the Supreme Court decisions until they knew them
by rote >—■ especially the manner in which certain state regulations

ran afoul the "commerce clause" of the Federal Constitution —

because an astounding child was delivered:
"AN ACT"

"To declare all shrimp and parts thereof in the waters of the
State to be the property of the State of Louisiana, and to pro
vide for the manner and extent of their reduction to private
ownership, to encourage, protect, conserve, regulate and develop
the shrimp industry of the State of Louisiana........... ..
"Sect. 1 .......That all salt water shrimp existing in the
waters of this State, and the hulls and all parts of said salt
water shrimp shall be and are hereby declared to be the property
of the State; until the title thereto shall be divested in the
manner and form herein authorized and shall be under the exclusive

1.

Sligh v. Kirkwood, 2}7 U.S. 52 (1915), supra, p. Uj.

control of the Department of Conservation of the State of Louisiana,
until the right of private ownership shall vest therein as herein
provided, and that no person, firm or corporation shall catch or
have in their possession, living or dead, any salt water shrimp,
or parts thereof, or purchase, sell or offer for sale, any such
shrimp or parts thereof, after the same have been caught except
as otherwise permitted herein.
"Sect. U.
That the right to take salt water shrimp from the
waters of this State and the right to can, pack or dry the said
shrimp when caught are hereby granted to any resident of this
State, to any firm or association composed of residents of this
State, or to any corporation domiciled in or organized under the
laws of this State, operating a canning or packing factory or
drying platform in this State.
These rights shall be confined
to such persons or corporations and are granted subject to the
further conditions hereinafter stipulated.......
"Sect. 1J.
All salt water shrimp and the shells or hulls end
heads of all salt water shrimp are hereby declared to be the
property of the State, and the shells or hulls and heads to be
valuable for use as a natural resource of the State as a fertilizer
in the State; and it shall therefore and hereafter be unlawful to
export from the State of Louisiana any salt water shrimp from
which the shell or hull and head shall not have been removed.
"In order that all of the inhabitants of the State of Louisiana
may enjoy the State’s natural food product, it shall be lawful
to ship unshelled shrimp from any point in the State of Louisiana
to any other point in the State of Louisiana for edible consumpt
ion, subject to such regulations and restrictions as may be im
posed by the Department of Conservation.
Any person, firm or
corporation of this State who shall lawfully take any shrimp
from any waters of the State, or lawfully acquire the same, shall
have a qualified interest or property in the shrimp so taken or
acquired in the shells, which qualified interest may be sold or
transferred to any other person, firm or corporation within the
limits of the State; and after the edible portions of the abdomen
popularly called the tail meat of said shrimp shall have been re
moved from the shell, within the State of Louisiana, such lawful
taker or possessor, his heirs or assigns, as the case may be,
shall be vested with all of the rights and property of the State
in and to said shrimp tail meat and shall have the right to sell
such shrimp tail meat or ship the same beyond the limit of the
State, without restriction or reservation.
"It shall be the duty of all licensees operating under the
Department of Conservation in the shrimp industry in this State
to conserve for fertilizer purposes all shells or hulls and heads
of salt water shrimp t and to report monthly, on blanks to be fur
nished by the Department of Conservation, the quantity thex'eof
on hand, to the Department of Conservation.
It shall be unlaw
ful to export from the State of Louisiana any raw shells or hulls
and heads of salt water shrimp as they are required to be manufactured
into fertilizer or used as an element in chicken feed.
When the
shrimp .shells or hulls and heads shall have been conserved for the
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•purposes herein stated, the right of property therein theretofore
ezisting in the State shall pass to the lawful taker or possessor
ffiereof.
Any person, firm or corporation violating the provisions
of this section shall be liable to the penalties hereinafter im
posed."^-

And, for good measure and not to appear to be picking upon a

single group, a companion "oyster act" was made law,^ prohibiting
the exportation of oyster shells from the state until "conserved

for the purposes herein stated."

Apparently the "gentleman of color" was not immediately discover
ed in the cord wood, because the canners at first approved of the law

and attempted to follow its provisions.

Soon complaints arose, and

before long the Supreme Court was called to pass on its validity.

In the argument of Foster-Fountain Packing Co. v. Haydel,3 the

Attorney-General of Louisiana, with admirable candor, stated that the
"primary purpose of the statutes was to increase the industries of
the state" thus adding to its prosperity, and especially to encourage

factories for
"the manufacture of fertilizer from the hulls of the shrimp, to
be used for the benefit of the State, and primarily to be sold
within its borders.......... The State, in order to upbuild its in
dustries and to conserve its natural resources, prohibits the
removal of the hulls of shrimp and shell of the oysters from
the State, and requires that these be retained within its jurisdiction to be
ue converted
uuiivex-uau. jjj
into
.uu valuable
vaxiiauic fertilizer for the use and
benefit of the inhabitants of the State.""
In opposition the canners declared that the conservation feature

of the law was a mere subterfuge to ruin the canning industry in
neighboring states and bring it entirely within Louisiana, by showing

that the hulls and heads are worth less than 10 of the value of the

shrimp, that not more than half the hulls removed in Louisiana served
1.
2.
3.
U.

Act
Act
27s
Id.

No. 103, July, 1926 (italics supplied).
No. 25S, July, 1926.
u.s. 1 (192s).
at U (italics supplied).
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any useful purpose but were made into a bran that was shipped out

of the state to be made into fertilizer, and that these hulls have
"no market value, cannot be sold or given away, and often constitute

a nuisance,"^ and with this the Court agreed.

But the legalistic basis for the decision was found in the conf
merce clause, against the contention that the case was governed by
p
Geer v. Connecticut;

"But that case is essentially unlike this one.
The purpose
of the Louisiana enactment differs radically from the Connecticut
law there upheld.
It authorizes the shrimp meat and bran, canned
and manufactured within the State, freely to be shipped and sold
in interstate commerce.
The State does not require any part of
the shrimp to be retained for consumption or use therein.
In
deed only a saall part is consumed or needed within the State.
Consistently with the Act all may be, and in fact nearly all is,
caught for transportation and sale in interstate commerce.
As
to such shrimp the protection of the commerce clause attaches at
the time of taking.
Dahnke-Walker Co. v. Bondurant, 257 U.S.
282, 290; Pennsylvania v. West Virginia, 262 U.S. 553, 596.
As
the representative of its people, the State might have retained
the shrimp for consumption and use therein.
But, in direct
opposition to conservation for intrastate use, this enactment
permits all parts of the shrimp to be shipped and sold outside
of the State.
The purpose is not to retain the shrimp for the
use of the people of Louisiana; it is to favor the canning of the
meat and the manufacture of bran in Louisiana by withholding raw
or unshelled shrimp from the Biloxi plants.
But by permitting
its shrimp to be taken and all the products thereof to be shipped
and sold in interstate commerce, the State necessarily releases
its hold, and, as to the shrimp so taken, definitely terminates
its control.
Clearly such authorization and the taking in pur
suance thereof put an end to the trust upon which the State is
deemed to own or control the shrimp for the benefit of its people.
And those taking the shrimp under the authority of the Act
necessarily thereby became entitled to the rights of private
ownership and the protection of the commerce clause."’
A realistic approach was taken by Mr. Justice McReynolds who,

1.
Id. at 9, per Mr. Justice Butler.
2.
1£1 U.S. 519 (1896).
3.
Poster-Fountain Packing Co. v. Haydel, 278 U.S, 1, 12-13 (1928)
(italics supplied).
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in his dissent, adopted the reasoning in the citrus case:

••Manifestly, Louisiana has full power absolutely to forbid
interstate shipments of shrimp taken within her territory.
These crustaceans belong to her and she nay appropriate them
for the exclusive use and benefit of citizens.
If the State
should conclude that the best interests of her people require
all shrimp to be canned or manufactured therein before becom
ing part of interstate commerce nothing in the Federal Consti
tution would provent appropriate action to that end.
This
would not interfere with any right guaranteed to an outsider.
How wild life may be utilized in order to advantage her own
citizens is for the producing State to determine.
To enlarge
opportunity for employment is one way, and often the most
effective way, to promote their welfare.
"Certainly, I cannot accept the notion that the record dis
closes any subterfuge — something resorted to for concealment
—• by Louisiana.
And X think no weight should be ¿iven to
the gratuitous allegation of Euch purpose by non-residents who
are seeking to defeat control by the State in order that they
may secure benefits for themselves from wild life found therein."^

The Louisiana "oyster case" was decided upon the same principles.
Maryland also had an "oyster law", which came before the Supreme
Court at the same term as did the Louisiana case.

the factual baBis was quite different.

Hut in Maryland

Oysters are found in great

abundance in the waters of Maryland, Chesapeake Bay and the rivers

emptying therein, and the packing business is extensive.

Suddenly,

however, the supply of oysters began to decrease at a rapid pace and

the Maryland Legislature, alarmed, appointed a commission to inves
tigate.

The commission reported that the packers had originally

thrown all oyster shells back into the bay as waste, after the

edible portion had been removed, but of late had found that the

shells could be sold for use in building roads and so now disposed
of their shells in this manner.

Oyster spry, however, could not

live and thrive without certain mineral elements that they ordinarily

1.
2.

Id. at 15.
Johnson v. Haydel, 278 U.S. 16 (1928).
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obtained from the shells of dead oysters, and in the past the spry

had lived upon the shells thrown back in the water by the packers;
now, with no shells, they were disappearing.
Pursuant to the report and recommendation of the commission,

the legislature enacted a regulation of the oyster packing industry,
levying an annual tax and in addition requiring an annual report of

the number of oysters shucked within the state during the proceeding
year and requiring the packers to deliver to the Conservation Com

mission ten per cent, of the shells so shucked or, at the election
of the Commission, pay a sum equal to the market value of ten per

cent, of the shells reported, the Commission to elect during the
month of May each year.

If money was received, the Commission

was required to spend it in the purchase of oyster shells, and all

shells were required to be '’planted" by the Commission in the waters

of the state at such places as would most benefit the growth of

oysters.1
As a matter of fact the Commission had always elected to re
ceive the shells themselves, and had used them as required.

Some

of the packers objected to making this contribution on the ground
that not all of the oysters shucked in Maryland were caught in

Maryland waters, but in other states, and challenged the validity

of the law.
Mr. Justice McReynolds delivered the opinion of the Court^ and,

surprisingly, made no reference whatsoever to his dissenting remarks
1.
Note that the opinion of the Court in the Haydel case suggests
this very situation as being legitimate, supra, p. 56.
3.
Leonard v. Earle, 279 U.S. 392 (19'29).

n
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in the Louisiana case, though they might have been used, to strength
en (?) the conclusion.

Said, he:

"We find no reason to doubt the power of the State to exact
of each oyster packer a privilege tax equal to 10$ of the market
value of the empty shells resulting from his operations.
This,
we understand, is not questioned by counsel.
And as the packer
lawfully could be required to pay that sum in money, we think
nothing in the Federal Constitution prevents the State from de
manding that he give up "the same per cent of such shells.
The
result to him is not materially different.
From the packer’s
standpoint eupty shells are but ordinary articles of commerce,
desirable because convertible into money.
Their value is not
large and the part taken by the State will be so used as greatly
to advantage the business of packing.
The purpose in view is
highly beneficent and the means adopted are neither arbitrary
nor oppressive.
The Federal Constitution may not be success
fully invoked by selfish packers who seek to escape an entirely
reasonable contribution and thereby to thwart a great conservat
ion measure generally approved,

In 193U the Supreme Court in ITebbia v. People of the State of
Hew York*? affirmed the right of the state to regulate the milk in

dustry of the state, and to fix the minimum wholesale and retail
prices to be charged for milk handled within the state.

In the

course of the opinion Mr. Justice Roberts said:
"So far as the requirement of due process is concerned, and
in the absence of other constitutional restrictions, a State is
free to adopt whatever economic policy may reasonably be deemed
to promote public welfare, and to enforce that policy by legis
lation adapted to its purposes.
The courts are without auth
ority either to declare such policy, or, when it is declared by
the legislature, to override it.
If the laws passed are seen
to have a reasonable relation to a proper legislative purpose,
and are neither arbitrary nor discriminatory, the requirements
of due process are satisfied, and judicial determination to
that effect renders a court functus officio."3

Thus the right to further its own economic benefit was upheld,

and to maha this benefit effective the Act contained the following
carefully worded provisions:
1»
2.
Butler ,
3.

Id. at 396.
291 U.S. 502 (193^)(McReynolds, Van Deventer, Sutherland and
JJ., dissenting at 539-559)»
Id. at 537- (Italics supplied).

O
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"It is the intent of the legislature that the instant, whenever
that may be, that the handling within the state by a milk dealer
of milk produced outside the state becomes a subject of regulat
ion by the state, in the exercise of its police powers, the res
trictions set forth in this article respecting such milk so pro
duced shall apply and the powers conferred by this article shall
attach.
After any such milk so produced shall have come to
rest wiihin the state, any sale, within the state by a licensed
milk dealer or a milk dealer required by this article to be
licensed, of any such milk purchased from the producer at a
price lower than that required to be paid for milk produced
within the state purchased under similar conditions, shall be
unlawful."1
This Act was challenged by a milk dealer in New York, Seelig
Inc., which bought itB milk in Fair Haven, Vermont, from the Seelig
Creamery Corp,, which in turn bought from producers on neighboring

farms.

Title passed from the Creamery to Seelig in Fair Haven,

Vermont, and the milk and cream transported to New York by rail in
40 quart cans; the daily shipment being about 200 cans of milk and

20 cans of cream.

On arrival in New York, about go per cent, was

sold in the original cans, the remaining 10 per cent, being bottled
before sale.

A three-judge Federal court granted Seelig an in

junction restraining enforcement of the Act as to sales of milk in

the cans or other original packages in which it was brought into
New York State, but refused the injunction as to milk bottled in

New York.

Cross appeals were taken.

In a very vigorous opinion by New York’s latest contribution
to the highest bench, the Court ® affirmed the action of the lower

court so far as an injunction was granted, and reversed so much of
the decree as denied the injunction as to milk bottled after being

1»
Sect. 25®n(U), article 21-A, New York Agriculture & Market
Laws, Laws 1934, c. 126 (italics supplied).
2.
Baldwin v. Seelig, 29U U.S. 511 (1935).
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brought into the state.

The Court held that the statute was an-un-

constitutional regulation of interstate conmerce, the ground upon

which former claimed police power exercises had been invalidated,
and settled once for all the fact that the “original package doctrine"

has no application to interstate commerce.

Here, for the first

time, we find a case in which the state is trying to keep articles

out instead of in, to further its own economic interests.

The

opinion combines a realistic approach, similar to that of Mr. Justice
McReynolds in the Ijouisiana shrimp case dissent, with the legalistic

ideas of Justice Butler in the majority opinion in the same case.
Said Cardozo:

"Hew York has no power to project its legislation into Vemont
by regulating the price to be paid in that state for milk acquired
there.
So much is not disputed.
Hew York equally is without
power to prohibit the introduction within her territory of milk
of wholesome quality acquired in Vermont, whether at high prices
or at low ones.
This again is not disputed.
Accepting these
postulates, Hew York asserts her power to outlaw milk so intro
duced by prohibiting its sale thereafter if the price that has
been paid for it to the farmers of Vermont is less than world be
owing in like circumstances to fanners in Hew York.
The importer
in that view may keen his milk, or drink it, but sell it he may
not.
"Such a power, if exerted, will set a barrier to traffic between
one state and another as effective as if customs duties, equal
to the price differential, had been laid upon the thing transport
ed............... .Hice distinctions have been made at times between
direct and indirect burdens.
They are irrelevant when the avowed
purpose of the obstruction, as well as its necessary tendency, is
to suppress or mitigate the consequences of competition between
the states.
Such an obstruction is direct by the very terms of
the hypothesis.
We are reminded in the opinion below that a
chief occasion of the commerce clauses was ’the mutual jealousies
and aggressions of the States, taking form in customs barriers
and other economic retaliations’........................... If Hew York, in
order to -promote the economic welfare of her farmers, may guard
them against coinpetition with the cheaper prices of Vermont, the
door has been opened to rivalries and reprisals that were meant
to be averted by subjecting commerce between the states to the
power of the nation."^-

1

Id. at 521-522 (italics supplied).

6?

The argument was made that this was a pure police power exercise

of the type so often recognized as valid, viz., protection of the
public health, with the ingenious logic that the community health

required pure milk and that an adequate supply of pure milk could

not be guaranteed unless sufficient prices were paid therefor.

To

which he replied that this
•'would be to eat up the rule under the guise of an exception.
Economic welfare is always related to health, for there can be
no health if men are starving."!
He then cited certain police powers of the state, such as laws

regulating diseased cattle, etc., forbidding fraudulent substitution
by margarine, protecting from overcrowded highways, and said that

'•At times there are border cases, such as People of State of Hew
York ex rel. Sjlz v. Hesterberg, 211 U.S, JI, where the decision
in all likelihood was influenced, even if it is not wholly explained, by a recognition of the special and restricted nature of the
rights of property in game.
Interference was there permitted
with sale and importation, but interference for a closed season
and no longer, and in aid of a policy of conservation common to
many states.
Cf. Geer v. Connecticut, 161 U.S. 519; Posterfountain Packing Co. v. Haydel, 27 S U.S. 1; People ex rel. Silz
v. Hesterberg, 184 U.Y. 126.
Hone of these statutes — inspect
ion laws, game laws, laws intended to curb fraud or exterminate
disease — approaches in drastic quality the statute here in con
troversy which would neutralize the economic consequences to free
trade among the states.
Striking at the application of the original package doctrine

made by the lower court,

"•A state tax upon merchandise brought in from another state
or upon its sales, whether in original packages or not, after it
has reached its destination and is in a state of rest, is lawful
only when the tax is not discriminating in its incidence against
the merchandise because of its origin in another state,' Sonneborn Bros, v. Cureton, 262 U.S. 506, 516............. neither the
power to tax nor the police power may be used by the state of
destination with the aim and effect of establishing an economic
barrier against competition with the products of another state or

1.
2.

Id. at 52J.
Id. at 525-526.
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the labor of its residents.
Restrictions so contrived are an
unreasonable clog upon the mobility of commerce...................... .They
are thus hostile in conception as well as burdensome in result.
The form of the packages in such circumstances is immaterial,
whether they are original or broken.
The importer must be free
from imposts framed for the very purpose of suppressing competit
ion from without and leading inescapably to the suppression so
intended..................

♦

**♦♦

*♦***

“It is one thing for a state to exact adherence by an importer
to fitting standards of sanitation before the products of the
farm or factory may be sold in its markets.
It is a very dif
ferent thing to establish a wage scale or a scale of prices for
use in other states, and to bar the sale of the products, whether
in the original packages or in others, unless the scale has been
observed."*
While the State of New York could not, under that decision, pre

vent the importation of milk that would compete with milk produced
within the state, Ohio was allowed to punish the sale within the
state of goods produced in other states where such goods were the

product of prison-labor.

In Whitfield v. State of Ohip3 the Court recognized the evil of
allowing the products of prisons to compete with the products of free
b
labor.
The Ohio statute, however, differing from those we have so
far considered though somewhat resembling that of New York,5 prohibit

ed the sale within Ohio of prison-made goods originating in prisons
without the state of Ohio, but by provisions of another ststtiute the
same rule was applied to goods made within the state.

The conten

tions with reference to the privileges and immunities clauses were

summarily disposed of by a showing of no discrimination.6

The only

1.
Id. at 526-527 (italics supplied).
2.
Id. at 528.
3.
297 u.s. U31 (1936).
H.
Id. at U39.
5.
See Nebbia v. New York, 291 U.S. 502 (I93U); Baldwin v. Seelig,
29U U.S. 511 (1935); supra, pp. 59 et seq.
~
6.
Whitfield v. Ohio, 297 U.S.“*¡31/437 (1936).

6U

important question, in the Court’s opinion, was whether the commerce

clause prohibited, such legislation.

In Baldwin v. Seelig, supra,

we have seen that a provision with a similar purpose was held invalid
as affected by the commerce clause.

Here, though, Congress had withr-

drawn the protection of the commerce clause by the terms of the Hawes-

Cooper Act.^

That Act provided that convict-made goods should, upon

arrival and delivery in any state be subject to all laws of the state

to the same extent as though the goods were produced in such state,
and that the goods be not exempt by reason of being in the original
package.

The Court held this statute analogous to the Wilson Act^

and sustained it upon the authority of In re Hahrer.3

In State Board of Equillzation v. Young's Market Co.^ it was
declared that, by the Twenty-First Amendment, the states were empowei^ed to regulate the importation within the state of intoxicating
liquors, unhanpered by the commerce clause;5 that the Twenty-First

Amendment gave the states power to exclude absolutely, or regulate

the importation of, liquor,6 and. suggests that sudh* exclusion or
regulation need not be based upon any purpose of protecting the

public health, safety or morals.?

As to the equal protection clause,

the Court said:

"A classification recognized by the Twenty-First Amendment cannot
be deemed forbidden by the Fourteenth.11®
Thus it appears that in addition to the protection of certain
natural resources, as outlined in the previous cases, whereby the
state may incidentally advance its domestic economic interests, by1
23*67

1.
2.
3.
U.
5»
6.
7.
g.

U5 Stat. 1OSU (1929), I49 U.S.CJL. S 60 (1937).
26 Stat. 313 (1890), 27 U.S.C.A. £ 121 (1937).
1U0 U.S. 5^5 (1891).
299 U.S. 59(1936).
Id. at 62.
Id. at 63.
Ibid.
Id. at 6U.

Act of Congress, withdrawing the protection of the commerce clause,
the states may protect their industry by excluding convict-made

goods manufactured in other states, and by constitutional amendment
may further domestic production of intoxicating liquor at tbe expense

of the products of other states.
It is well to note, however, that while the Twenty-First Amend

ment permits the exclusion of foreign produced liquor, even though

there is no ban on liquor domestically produced, the decision in
Whitfield v. Ohio does not declare that non-domestic convict-made

goods may be discriminated against, in the fashion that non-domestic
liquor may be.

The Hawes-Cooper Act, as interpreted, permits a

state to ban aales of all convict-made goods, in the same way that

the Wilson Act, under the decision in In re Rahrer, supra, permitted
the state to regulate in a non-discriminatory manner all liquor.
The decision, then, in the Young's Market Co. case goes far beyond
In re Rahrer and Whitfield v. Ohio.

For our purposes, therefore, neither la re Rahrer nor Whitfield
v. Ohio declare anything with regard to the power of a state to fur

ther its domestic economic interests at the expense of other states*
Neither case allows the erection of an economic barrierbut the
Young's Market Op. case does just that —• it allows the State of
California to erect, in effect, an economic barrier against foreign

1.
All that these cases decide is that valid Acts of Congress
have allowed the states to exert their police power, subject to the
usual restrictions upon the police power exercise, over subjects of
interstate commerce the moment those subjects cross the state line,
unhampered by the restrictions which the commerce clause had been
interpreted to impose.
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produced, liquor which should result in promoting domestic production,

for the state law assailed was, in effect, a tariff act, the Court
expressly holding that the right .of the state was not limited to an

exercise of its police power as in In re Rahrer.^
Thus, for the first time, a state of the Union has been allowed

to lay a tariff on goods coming from another state — but only
because of a new'Constitutional provision expressly permitting it.

V

To return, now, to the Colgate case.
In the majority opinion recognition is given to the principle

that states may classify for purposes of taxation, that absolute
equality of tax on all persons coming under the same general law is

not essential; but that where there are differences they must be

reasonable, must be based upon some difference in the subject-matter,
or must reasonably tend to achieve the result sought by the class

ification, such result being legitimate.®
It is claimed that the end sought by this exemption of income
from loans made within the state is the same end sought by the
differential in tax upon corporate dividends ,3 and the dissenting

opinion recognizes this,^ namely, that double taxation of the seme
economic interest shall be avoided, which aim is held by the Court
here, in sustaining the differential with respect to corporate

dividends, a justifiable basis for classification consistent with

1.
State Board of Equalization
59, 63 (1936).
2.
Colgate v. Harvey, 296 U.S.
3.
Id. at 411-415 (argument of
4.
Id. at U36-U3g.

v. Young's Market Co., 299 U.S.
"
4o4, 422-426 (1935).
counsel).
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the equal protection clause.1

The whole question, then, may be reduced to this: does the Act
so classify income from loans as to achieve this resu.lt of eliminat

ing double taxation of the same economic interest?

Does the Act so

classify that a loan, the income from which is exempt, will, in
effect, be taxed by means of a property tax upon the loan or its

proceeds in the hands of the debtor?
would appear to be valid.

the state.3

If so, the classification

That such is the fact is alleged by

May a state encourage loans at 5$ or less and dis

courage those at a higher rate of interest?

Such is the alleged

purpose of the Act^ and its validity is asserted by the dissent.^
It would appear that we are confronted with a question of fact
rather than one of law, a question relating to the existence of so-

called "constitutional facts".0

That this is so is expressly

recognized by the dissent.

"..‘¿...This
where , upon
of judicial
no state of

Court, it is true, has held discriminations invalid
the facts disclosed by the record or within the range
notice, it has felt able to say that there could be
facts which could rationally support them."7

1.
Id. at 41Q-U22.
2.
Id. at 424.
3* Id. at 412-413.
4.
Ibid.
5.
id. at 439-440.
6.
"Constitutional questions, it is true, are not settled by
even a consensus of present public opinion, for it is the peculiar
value of a written constitution that it places in unchanging form
limitations upon legislative action, and thus gives a permanence and
stability to popular government which otherwise would be lacking. At
the same time, when a question of fact is debated and debatable, and
the extent to which a special constitutional limitation goes is
affected by the truth in respect to that fact, a widespread and long
continued belief concerning it is worthy of consideration." Muller
v. Oregon, 208 U.S. 412, 420-421 (190S)(italics supplied).
7.
Colgate v. Harvey, 296 U.S. 4o4, 441 (1935)(italics supplied).
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But the Court requires some showing that the result will be
achieved.

This showing need not be in the very language of the

statute itself but may come from extrinsic sources.Where is
the showing here?

In the statute itself?

11 ...Upon the face of the statute the classification is based
upon a difference having no substantial or fair relation to
the object of the act — which, so far as this question is con
cerned, singly is to secure revenue..........The naked and
complete test afforded by the statute is that the money shall
be loaned within the state.
What is to be done with the
money, whether it is to be invested in the state or elsewhere
— indeed, whether it is to be devoted to any useful purpose —
are matters having nothing to do with the imposition of the tax
or the exemption there from."

Aside from the face of the statute, has it been so construed
that the Court can see that it will achieve the result necessary to
save it from the stigma of unreasonableness?

"..The Supreme Court of Vermont has not read into the statute a
qualification that loans shall be deemed to be made within the
state only if their proceeds be invested in the state.
Obviously
this court cannot so read the provision, for that would be to
amend and not to construe it. "3
This qualification is mentioned because the Court recognized

that

"...If the statute had provided that interest on account of money
so loaned fwithin the statej when invested in property having a
situs within the state shall be free from the tax......the actual
wealth of the state would be increased, and in addition, and as
a consequence, opportunity to obtain additional revenue through
taxation would result."^-

And this was the very purpose the Act was claimed to achieve.5
The dissent denies that this is the only permissible basis for

such a classification:

"But there are benefits other than the increase of its taatable
wealth which a state is at liberty to stimulate by its taxing
1.
Compare id. at U25 with Ujg-UhS.
2.
Id. at U2lT.
3.
Ibid.
The Supreme Court of Vermont did say that the object of
the exemption was to keep Vermont money in Vermont. 175 Atl. 352» 357«
U.
Ibid.
5»
Id. at U12-U13; argument of counsel, supra.
.
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policy, and. exemptions have been sustained, on the broader ground
that they foster some form of domestic industry...[citing casesj..
If Vermont chooses to encourage, by tax exemption, loans at
favorable rates of interest within the state, because it believes
that local interests will be benefited^ it can hardly be said for
that reason to be contravening a constitution that has known a
protective tariff for more than one hundred years.

This argument was answered by the Court:
"..Considering the suggestion categorically, a pertinent answer
to it is that while the general government may, for the benefit
of national interests, exact impost duties which discriminate
against foreign interests, one state, even for the advancement of
its own interests, is not permitted to exact taxes discriminating
against goods brought from a sister state

Whether there be other permissible bases or not, we need only

inquire if one exists here.

The statute does not show it; the state

court has not limited the effect of the Act to any such basis.

But

it is argued that the legislature enacted this law with such purpose
in mind and that
"...Unless the line which the state draws is so wide of the mark
as palpably to have no reasonable relation to the legitinate end,
it is not for the judicial power to reject it and say that another
must be substituted."3

"It is not for us to say that the Vermont legislature was ui>mindful of these broader advantages, or to declare that the pre
sence within the state of investment funds offered at $$ or less
to borrowers there, including those who are carrying on the busi
ness and industry of the state, is not beneficial; or that if any
loans made within the state are used elsewhere they are or ever
would be more than negligible in amount; or if they were that they
could not have a favorable effect on interest rates within the
state, which is a matter of state concern.
When the Vermont
legislature adopted the present exemption, it had before it the
reports of two committees specially appointed to investigate the
tax system of the state, which clearly indicate their judgment,
based on a study of conditions in the state, that the existing
system was driving investment capital from the state or into
secured and non-commer cial loans, and that a tax exemption embrac
ing both secured and commercial loans would tend to increase the
supply of investment capital for both and to reduce interest

1.
2.
3.

Id. at U39«
Id. at U26.
Id. at UU2.
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rates in the state.
This Court has no basis for saying that
those committees were wrong and. no authority to say it.
The
state supreme court has stated in the present case that the
legislature did have in mind these broader advantages, for it
rested its decision on the ground that the exemption was made
’in the interest of thrift and state development’ and ’for the
assistance of the agricultural and industrial interests of the
state. ”•!
The answer of the Court to this contention is that

"..there is nothing in the record to indicate that this will re
sult;................................. the assumption can rest only upon surmise,
with nothing concrete or explicit appearing to support it or to
indicate a legislative intent to relate the exemption to any
public purpose or to anything else beyond the mere fact that the
favored loans are effected with in the state."2
Had the law been enacted as a result of legislative findings
that the law, as worded, would have the effect here claimed, it is
doubtful if the Court would have refused to recognize the validity

of the classification.

But the only legislative findings to which-

we are referred-^ are two reports of committees appointed by the
Governor of Vermont, and these reports were rendered in 1900 and

.190s respectively.

Is it rationally possible that the economic

condition of the State of Vermont has suffered no change during
the passage of the years; should the Court be called upon to believe
that the legislature could act intelligently upon factual informat-

1.
Id. at U39-^^«
It might be interesting to note that the
quotation from the opinion of the Vermont court which the dissent quotes
above, is taken from the only sentence dealing with this portion of
the case.
’’But we prefer to put our decision on the broad ground
that a state may, in the interests of thrift and state development,
make such reasonable exemptions as this, that it may so encourage its
taxpayers to keep Vermont money invested here for the assistance of
the agricultural and industrial interests of the state." Colgate v.
Harvey, 175 Atl. 352 , 357 (Vt. 193U)(italics supplied).
2.
296 U.S. UoU at U25.
3«
I&« at W (footnote to the portion of the dissenting opinion
quoted above).

ion of such changing nature gathered some thirty odd years earlier,

at a time when the automotive industry was in its infancy and the
radio and other modern inventions, and articles of commerce, either
existed only in the realm of imagination or were but scientific

curiosities of no commercial importance?^
Sympathetic critics, rejecting in toto the dissenting argument
that this classification is reasonable and based on a legitimate

public purpose which it will reasonably effectuate, must realize
that the defects pointed out by the Court can be easily remedied
by the Vermont legislature.

Hence the necessity for the Court to

base its decision upon some ground other than the equal protection
of the laws clause if the state has no power to prevent, or to dis

courage by discriminatory taxation, its citizens from making loans
outside the state.

That this is the obvious intent of the decision

can be gathered from the remarks of the Court.®

The right here asserted, in its essence, would not be protected
by the commerce clause, for some of the possible transactions have

been held not commerce, as taking out insurance, though it might
possibly come within the terms of the due process clause — the right

to contract being a "liberty" thereby protected.

It has been sug

gested^ that the Court should have rested its decision upon the due

process clause as interpreted and applied in Allgeyer v. Louisiana.
But the due process clause protects artificial as well as natural
persons and the principle of the Allgeyer case was extended to cor-

1.
Compare McCart v. Indianapolis Water Co.,
U.S. , 58 S.Ct.
324(1938).
~
2.
Colgate v. Harvey, 296 U.S. 4o4, 432—433 (1935)» reproduced
supra, p. 12-13. ~
3.
Comment (1936) 24 Calif. L. Rev. 728, 732.
4.
165 U.S. 578 (1397).

porations in St. Louis Cotton Compress Co. v. Arkansas**- where the
sustained right was that of a foreign corporation to effect a con

tract of insurance in another state without being subject to a

discriminatory tax.

The public purpose sought to be achieved by the legislatures
of Louisiana and Arkansas in enacting the laws held invalid in those
cases is different from that allegedly sought by the legislature of
p
Vermont.
The present attitude of the general public toward cor

porations, and the extensive and, oftimes questionable, activities
of these same corporations, must constantly be kept in mind, to say

nothing of the fact that Vermont borders upon Canada.

Is it not

possible, then, that the Court, in the Colgate case, felt that

neither corporations nor aliens should be accorded this protection,

particularly in view of the alleged purpose of the Act?

1.
260 U.S, 3U6 (1930).
2.
Louisiana and Arkansas were trying to control the operations,
within their borders, of foreign insurance corporations.
They were
penalizing, by fine or by discriminatory taxation on the premium paid,
those persons within the state who contracted for insurance on pro
perty within the state with foreign insurance corporations that had
failed to comply with the statutes regulating the doing of business
within the state.
Whether the object was to swell the state coffers
by the fees exacted for the privilege of doing business within the
state, or was to protect persons within the state from unreliable
insurers, might be debated, but at all events the fine or tax was
imposed to discourage or prevent contracting with unlicensed insurers
(165 U.S. 573, 579-581; 260 U.S. 3U6, 31+8-3119), not to prevent the
insurance premiums from leaving the state.
The Vermont statute, as
explained by the Veimont court, was to keep the money within the
state, the effectuation of which purpose, decided the Supreme Court
of the United States, would abridge a privilege of national citizenship.
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CONCLUSION

If we are to continue a single nation this case could, not
have been decided otherwise.

The decision removes an economic

barrier or tariff wall of a diametrically opposite nature to that

erected by New York and razed by the decision in Baldwin v. Seelig,
supra.

Nor this reason these two cases are worthy companions.

It seems eminently just that some limitation be placed upon
the power of the state to control the economic activities of itg
own citizens in the same way that the Fourth Article protects

citizens of sister states from its discriminatory legislation.
We are in an era of momentous battle between the forces of
individuality and collectivism.

If the right of individual free

dom is the foundation stone of our temple of national ideals, this

decision helps fill a breach already opened by the onslaughts of

state collectivism without denying to the state any of its present
control over, what is deemed by many one of the evils of the pre

sent day and one of the caises of the swing towards collectivism,
the parasitic corporate octopus.
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APPENDIX

I

In an excellent discuseion, and enumeration, of the privileges
and immunities of state citizenship protected by Article Pour, Sect
ion 2, of the Constitution of the United States, Professor W. J.

Meyers of the University of Michigan traces^this '‘equal privileges
clause" to the Articles of Confederation, where it appears as Article

Four which, though lengthy and warranting "Madison’s characterization

of it as being ’a confusion of language truly remarkable’, yet shows
sufficiently clearly the purpose ’to secure and perpetuate mutual

friendship and intercourse among the people of the different states

in this Union’".2
Professor Meyers first lists those privileges which are not de

pendent upon state citizenship:
1.

Political Hights:
(a)
Suffrage-^
.
(b)
Hight to hold public office1*

2,

Quasi-Political Hights: those requiring special qualifications
(a)
Law?
(b)
Medicine®
(c)
Dentistry?
those requiring special police
regulations
(a)
Liquor, selling®
(b)
Slaughtering^
(c)
Emigrant agend.es12*4567810

1.
Meyers, The Privileges and Immunities of Citizens in the Several
States (1903) 1 Mich. L. Rev. 286, 364.
2.
Id. at 287.
3«
Minor v. Happersett, 21 Wall. 162 (1875). Only illustrative
cases from the text are here cited, Federal wherever possible.
4.
People v. Loeffler, 175 Ull. 5S5 (I89S).
5.
Bradwell v. Illinois, 16 Wall. 130 (1873).
6.
State cases cited, but deemed unsatisfactory. Ag not violative
of Fourteenth Amendment, Dent v. West Virginia, 129 U.S. 114 (1889).
7.
State v. Creditor, 44 Kan. 565 (1890).
8.
Kohn v> Melcher, 29 Fed. 433 (C.C.Iowa 1887).
9»
Slaughter Souse Cases, 16 Wall. 36 (1873).
10. Williams v. Frear, 179 U.S. 279 (1900).

J.
Right to enjoy public property held, in common for the benefit
of the people of the state^
4.
The right of one citizen to attend, the same school as that
which another citizen is entitled to attend^

5»
The right to any precise form of process for the protection
of sibstantive rights'

6.
lhe right to be exenpt from paying taxes upon personal pro
perty actually situate within the state1*
7.

Rights incident to status^

8*
The right to enjoy in that state, by virtue of contracts
made without it, presumptions attached by the law of that stote to
contracts entered into within it®

9«
The right to enjoy within the state a relation, either of
status or of property, prohibited by the laws of the state to its
own citizens, but enjoyed by the claimant thereof in his own state'
10.
The right to import into or to enforce within a state, any
right or other valuable thing acquired outside that state in contra
vention of the public policy thereof®

11.
The right to the services of common carriers without dis
crimination as to the territorial origin of tho commodities shipped’
12.
The right to commit crime against the state subject to the
penaltiea therefor prescribed1
2345678*10

1.
CorfieId v. Coryell, 4 Wash. 0.0. 371 (ited, Cas. No. 32J0,
(1823); McCready v. Virginia, 94 U.S. 391 (1877).
2.
Ward v. Flood, 48 Cal. 36 (1874); Cory v. Carter, 48 Ind, 327
(1874) (right of negro children to attend separate schools) cited,
but considered worthless.
3.
Campbell v. Morris, 3 Harris & McH. 535 (Md. 1797)(foreign
attachment); Redd v. St. Francis County, 17 Ark. 416 (185o)(different
method of valuation of property of non-resident).
4.
Kelley v. Rhodes, 9 Wyo. 352» 51 Pae. 593, 39 ERA 594 (1898).
5.
Bennett"v. Harms, 51 Wis. 251, 8 N.W. 222 (1881)»
6.
Conner ¿7 Elliott, 18 How. 591 (1856).
7.
Lemmon v. People, 20 N.Y. 5® (1860)(right to possess slave
in a free stateY.
8.
Sweeney
Hunter, 145 Pa. 363» 22 Atl. 653 (1891)
9* Shipper v. Pennsylvania R. Ro Co., 47 Pa. 338 (1864)(freight
rate differential favoring shippment® originating within the state.)
10.
Allan v. Wyckoff, 48 N.J .Law 90 (1886) (greater penalty against
non-resident violators of fish and game laws).
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7 -ofeseor Meyers then lists those rights which have been held

to be privileges and immunities of state citizenship:

1,

Bight to free ingress and egressila)
subject to state quarantine regulations not repugnant
to federal quarantine regulations^

2

Bight to inport and to export property^
(a)
subject to responsibility for any loss to others from
such importation*
subject to reasonable state quarantine regulations^
(b)

3.

Bight
To
(a)
(b)
B.
To

A.

U.

to acquire, hold and enjoy property, real and personal
acquire ■- without discrimination
by operation of law alone®
by act of partías?
hold and enjoy *• free from discriminative burdens^

The right to contract^

5»
The right to substantial protection of all substantive rights
at no greater expense than its own citizens are subject to^®
(a)
so that citizens of the states may litigate their con
troversies in the courts of any state in the union-*
(b)
but this right does not necessarily give the nonresident plaintiff equal benefit under the statute of
limitations^123*568910
12
11

1.
Smith v. Moody, 26 Ind. 299 (1866); dicta in Corfleld v.
Coryell, U Wash. C.C, 371 (I’ed.Cas.Ho. 3230, 1823); Blake v. McClung,
172 U.S. 239 (1898).
2.
Morgan Steamship Company v. Louisiana Board of Health, 118 U.S.
U55 (1886).
3.
Involving the privileges and immunities clause: Minnesota v.
Barber, 136 U.S. 313 (1890); Ward v. Maryland, 12 Wall. U18 (1871)7
U«
Kimmish v. Ball, 129 U.S. 217 (1889)(diseased cattle allowed
to run at large spreading infection).
5.
Ho case so deciding, but dicta in: Gilman v, Philadelphia,
3 Wall. 713 (1866); Bailway Company v. Husen, 95 u7s, U65 (1878).
6.
Blake v. McClung, 172 U.S. 239 (1898)(statute giving citizens
of the state preference in distribution of assets of insolvent foreign
corporations admitted to do business in state); Blake v. McClung, 176
U.S. 59 (1900)(court action producing same result).
7»
Harmers1 Loan and Trust Company v. Chicago and Atlantic Bailway
Company, 27 Bed. 1U6 (1886).
8.
Oliver v. Washington Mills, 11 Allen 268 (Mass. I865); Sprague
Vo Pletcher, 69~Vt. 69, 37 Atl. 239 (1896).
9.
Ward v. Maryland, 12 Wall. U18 (1871).
10.
Douglass v. Stephens, 1 Del. ^h. U65 (1821); Blake v. McClung,
supra, note 1.
11.
Miller v. Black, 2 Jones L. (53 H.C.) 3U1 (1855).
12.
Chemung Canal Bank v. Lovery, 93 U.S. 72 ( 1876).

