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Preface

The writer was induced, to undertake a study of 

the opinions of Mr. Justice Samuel Chase, rendered while 

a member of the Supreme Court of the United States, by the 

frequency of the statement, found in various forms of 

literature, that he was the ablest member of that court 

before the accession of Chief Justice Marshall. An 

examination of the reports, covering the period of his 

most signal service, has disclosed that the great majority 

of decisions were rendered per curiam and that the opinions 

of Chase were few, albeit as numerous as those of the other 

justices. An examination of the opinions themselves has 

disclosed, however, that they were pregnant with ideas 

that played singular and important roles in American legal 

history. In some instances they were overruled, in some 

criticized yet followed, but in others approved and develop

ed into essentially American concepts. In order to demon

strate their influence - particularly upon the Supreme 

Court in after days - the historical method has been adopted. 

In consequence, the writer has deemed it necessary not only 

to set out Chase’s reasoning in some detail, but to quote 

rather generously from later opinions and authorities. 

Because of the fact that Chase’s opinions were frequently 



delivered orally the resultant redundance has often made 

a rearrangement of his arguments seem desirable. Unfortun

ately the existence of more material on some subjects than 

on others has resulted in a certain unavoidable unevenness 

of treatment. Whenever a cause bore a political aspect or 

was significant by reason of the distinction of counsel 

participating, those circumstances have been briefly noted.

No definitive biography of Chase exists, and no 

sketch, of any length, is anything more than a panegyric. 

Accordingly, an account of certain episodes in his life, 

occurring before his elevation to the bench, has been 

given to show the kind of a man he was. In addition, it 

has been given because of the bearing such episodes always 

have upon the appointment of any man to the bench. The 

writer confidently believes that his treatment of a certain 

flour monopoly is by far the most comprehensive to be 

found.

Wherever.italics appear in Chase’s opinions they 

are his own unless otherwise noted. In the appendix will 

be found a complete list of cases in which he delivered 

opinions during his incumbency. All have been noted to a 

certain extent at least.



Chapter I

Something of the Life of Chase as Bearing Upon

His Appointment

When President Washington on January 26, 1796, 

nominated Samuel Chase, of Maryland, to fill the vacancy

> upon the Supreme Court of the United States created by the

resignation of Justice John Blair, of Virginia, without 

doubt he selected the most outstanding character to be found 

in the Republic, of the time, from the viewpoint of learning 

and experience. Not only was he a man of sound theoretical 

education, but in the successive capacities of lawyer, 

legislator, business man and jurist, he had acquired a

' practical knowledge of law and political science seldom to 

be found in combination. In addition he had been a 

picturesque and distinguished patriot, member of the 

Continental Congress, and Signer of the Declaration of 

Independence. Indeed, on the record of his achievements, 

one might feel warranted in assuming that his nomination 

had met with nation-wide acclaim. It was, in fact, confirm

wk ed unanimously by the Senate on the following day. Yet

that unanimous vote by no means reflected a unanimous senti

ment. Even leaders of his own Federalist party expressed, 

in correspondence, grave doubt of the wisdom of his appoint

ment. Senator Oliver Wolcott wrote: "I have but an unworthy 

opinion of him”, and Senator William Plumer that his selec- 

tion would not ’’encrease the respectability and dignity of 



the Judiciary”. Moreover, Justice Iredell declared himself 

"not impressed with a very favorable opinion of his moral 
character, whatever his professional abilities may be.”'1 2 3' 

Nor is the reason for such and similar statements very dif

ficult to perceive. The merest thumb-nail biographical 

sketch of "Bacon-Face", as he was called, is sufficient to 

indicate that to his very considerable intellectual capacity 

was joined a turbulent spirit, a partisan disposition, and 

an arrogant demeanor wholly inconsistent with a proper 

judicial temperament. Indeed, in a notorious incident in 

his past he had displayed such a thorough disregard for the 

elementary proprieties of life that one wonders how many 

could have considered him as available for the highest court, 

notwithstanding his patriotic services.

1) History of the Supreme Court - Charles Warren - I, 143.

2) The early life of Chase is based upon the following pub
lications: Biography of the Signers of the Declaration 
of Independence - John Sanderson; The Declaration of 
Independence - Its History - J. H. Hazelton; The
History of Maryland - J. T. Scharf, vol. II.

Chase was bom in Somerset County, on the Eastern 

Shore of Maryland, on April 17, 1741, the son of the Reverend 

Thomas Chase, an emigrant from England, and Martha Walker, 

his wife. Until he became a member of the Maryland House of 

Assembly in 1764 the meager details of his life ares that he 

was carefully educated until he was eighteen by his father, 

the rector of St. Paul’s in Baltimore; that he studied law 

in the offices of Hammond and Hall in Annapolis; and that he 

was admitted to the bar in 1761. Yet when he emerges from 



obscurity, in 1765, the violence of his nature Is apparent in 

his Incitement of many riotous demonstrations by the "Sons 

of Liberty" against the Stamp Act which culminated in the 

hanging of officials in effigy, the wide destruction of 

stamps, and in the burning of the schooner "Peggy Stewart". 

Something of the part he played and the resentment he pro

voked on those occasions may be Inferred from his character

ization by the Mayor and Aiderman of the town as "a busy, 

restless incendiary, a ring-leader of mobs, a foul-mouthed 

and inflaming son of discord and faction, and a promoter 

of the lawless excesses of the multitude. " He undoubtedly 

was, as he has been described, "the torch that lighted the 

revolutionary flame in Maryland." And it was to be expected 

that when events during the next eight years caused that 

flame to bum with intensity, such a man as Chase would ulti

mately be elected a member of the Maryland State Convention, 

of its council of safety, and one of its delegates to the 

Continental Congress.

In the four strenuous years from 1774 to 1778, during 

which Chase served continuously in the latter capacity, there 

can be no doubt that he was highly regarded as a leader and 

that his work was unusually effective. He was the first to 

develop Maryland’s position with respect to the Northwest 

Territory. He was selected with Benjamin Franklin, Charles 

Carroll, of Carrollton, and Archbishop John Carroll to Journey 

to Quebec for the purpose of winnxng its support for the 

Colonies; and if that mission failed, it was solely by reason 



of Chase's vigorous personal efforts that the Maryland. 

Convention was induced, to rescind, its former instructions 

and. order its delegates to vote for Independence. Indeed, 

he rode the distance of one hundred and fifty miles in two 

days for the purpose of delivering the new instructions on 

the eve of the vote. Moreover, after he became a Signer, he 

served on no less than thirty important Committees of the 

Congress.As a member of one "to suppress internal enemies" 

he conducted a vigilant system of espionage that consistently 

exposed various schemes for the communication of intelli

gence to the British forces. As a member of another - "for 

the Army" - he strongly and successfully opposed the attempts 

of the "Conway Cabal" to undermine General Washington, a cir

cumstance that cannot but have had a direct relation to his 

appointment to the bench. In the early part of 1778 he pre

pared the well-known circular discrediting the British peace 

proposals of that year. In fact, throughout this entire 

period his services to the Colonists were manifold, brilliant 

and highly appreciated. It is true that in their performance 

he frequently adopted measures for the seizure of papers and 

the imprisonment of suspects that were arbitrary or ruthless 

in the extreme. Yet since they usually proved an effective 

means of advancing the American cause, few, beside the 

victims, were offended.

1) Numerous communications to Chase are found in The Writ
ings of George Washington - John C. Fitzpatrick, Ed. 
1931-1937.



Then in the summer of 1778 an incident occurred that 

damaged his reputation and became the subject of controversy 

throughout the next four years. The story of that incident 

as it was unfolded during that period is as follows: On 

July 31, 1778, a letter to the Congress from Jeremiah 

Wadsworth, Commissary-General of the Army, was read on the 

floor. In it he declared that only a sufficient quantity of 

flour was on hand to meet the immediate needs of the Army 

and its British prisoners, and warned that the growing 

scarcity of that article in the Eastern States would, in view 

of the approach of the French fleet, cause prices to rise to 

new and prohibitive levels. He therefore recommended that he 

be authorized at once to purchase a large quantity of flour 

in the Southern States to provide against that contingency. 

This letter was referred to a Committee where, to the amaze

ment of Wadsworth, it remained unacted upon for more than a 

month. Meanwhile his prediction had come true; and Congress, 

accordingly, passed a resolution on August 24 directing him 

to purchase twenty thousand barrels of flour in Maryland 

where it was still selling very cheaply. However, when 

Wadsworth arrived in Baltimore for the purpose, he discovered 

flour scarce, prices high, and every mill in the neighborhood 

engaged. As the result of inquiries both in Baltimore and 

Annapolis he learned, as he afterwards declared, that Mr. 

John Dorsey, a business partner of Chase, had recently made 

heavy purchases of flour for speculation, a circumstance 

that aroused his suspicion that Chase had divulged his
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mission. At the time, however, he merely complained in a 

letter to Congress that he had been unsuccessful because "my 

orders were known before I got down". But before he returned 

to Philadelphia an incident had occurred, as the result of 

his complaint, that had served to fasten a strong suspicion 

upon Chase; for when a Mr. Merchant charged the Maryland 

delegates with revealing a secret resolution, Chase remained 
silent while the others denied the charge.1 Yet, doubtless, 

because of the lack of any positive evidence, perhaps because 

Congress possessed no power to unseat a member, no action 

was taken with respect to the matter beyond the passage of a 

resolution, on October 2, calling upon the States to adopt 

legislation for the purpose of seizing all flour and grain

because "wicked practices of speculators have created the 

greatest alarm and endangered the procuring the necessary 

supplies for the Army and Navy."

There can be little doubt that when Wadsworth 

returned to Philadelphia he confirmed the suspicion of Chase 

already existing in the minds of Henry Laurens and others by 

a relation of the reports he heard in Maryland. Certainly

he must have communicated those reports to his close friend 

Alexander Hamilton, for that gentleman published in Holt’s 
New York Journal two letters dated October 26 and November 162 

written under the pseudonym "Publius" and addressed to "The

1) Chase later claimed that he remained silent because he 
had not understood the Maryland members were accused. 
(Defense infra)

2) The Works of Alexander Hamilton - Henry Cabot Lodge -
I, 193-200.



Honorable S - 1 C - e, Esquire",^ in which he flatly accused. 

Chase of availing himself of knowledge of the extraordinary 

demand, for flour, acquired, in his official situation, to form 

a monopoly of that article which had. raised, its price more 

than a hundred, per cent; and. of protracting the determination 

of the Committee on the Wadsworth proposal until his agents 

had time to complete their purchases. "You could not have 

done what you. have", thundered Hamilton, "without first 

obtaining a noble victory over every sentiment of honor and 

generosity" therefore "it is your lot to have the peculiar 

privilege of being universally despised. " "You have shown 

that America can already boast at least one public character 

as abandoned as any the history of past or present times can 

produce" .and "were I inclined to make a satire upon the 

species I would attempt a faithful description of your heart. 

It is hard to conceive, in theory, one of more finished 

depravity." Then in conclusion Hamilton pointed to a remedy 

when he declared: "I have too good an opinion of the sense 

and spirit, to say nothing of the virtue, of your countrymen, 

to believe they will permit you any longer to abuse their 

confidence or trample upon their honor. . You ought not to

1) At page 193 of the above work Lodge makes the following 
astonishing statement: "I have not been able to identify 
the member of Congress here attacked, and perhaps at this 
distance it is as well that his name should be forgotten. 
The only member in 1778 to whom the initials will apply 
is Chase. Moreover the controversy raged through four 
years and came up to dog Chase’s footsteps in 1788 and 
again in 1800. It is doubtful that Chase ever knew the 
identity of his attacker. At least he wrote in 1782: 
"The assassin ’Publius’ has never been discovered; when 
known, all men ought to fly his converse." 



be suffered to sully the majesty of the people in an American 

Congress. '•

Although the Maryland Assembly, at the time, did 

not inquire into the numerous reports relating to Chase, it 

undoubtedly felt that they -were not without foundation; for 

at the November Session in 1788 Chase was not re-elected to 

Congress. Indeed, at that Session, the Assembly pointedly 

passed a law disqualifying persons engaged in commerce from 

sitting in the Congress. As a result Chase returned to 

private life for the next three years. Yet when this law 

expired by limitation toward the middle of 1781, Chase’s 

name was immediately placed in nomination. Charles Carroll, 

of Carrollton, then came forward as his bitter opponent and 

in two newspaper publications charged him with having com

mitted a breach of trust while a member of Congress by 

divulging the resolution of August 24, 1778, to his business 

partner Dorsey, and by making the flour purchases complained 

of by Hamilton.In reply Chase could only admit the pur

chases, but Insisted that the resolution mentioned had not 

been ordered te be kept secret and that in his belief a 

public man could use his position to his own advantage so
2 long as the public interests were not injured.

It was not until after Chase had been appointed by 

the Assembly that the Carroll attacks and the Chase admis

sions were fonnally brought to its attention. Then, on

1) The Maryland Gazette (Annapolis), August 23, 30, 1781.

2) Ibid September 27, 1781.



January 11, 1782, General John Cadwalader" introduced a reso

lution to revoke his appointment and to appoint another in 

his stead; and when the House declined to entertain a 

general inquiry, Cadwalader brought the specific charge 

that Chase had committed a breach of trust in Congress by
2 

revealing the secret resolution of August 24, 1782. At the 

hearing held during the next four days nearly twenty-five 

witnesses testified and a very strong case was made against 

Chase. The evidence tended to show that Chase’s partner, 

Dorsey, had been in Philadelphia toward the middle of August 

of that year and that upon his return he had made extensive
3purchases of flour. Some witnesses testified to having 

seen a letter from Chase to Dorsey in which he urged the 

latter "to lose no time" in making purchases; and that 

according to their best recollection the letter was dated
4August 24, 1778. Nevertheless, on January IS, Chase was

1) The Marquis Chastellux in his "Travels in North America, 
17S0-1782" refers to Cadwalader as "the gentleman who 
had a duel with Mr. Chase formerly a delegate from 
Maryland and severely wounded him in the jaw with a 
pistol shot" (p. 144). That this duel may have taken 
place is not improbable, yet there is no mention of
it either in the newspapers of the time or in any 
sketch of Chase the writer has ever seen.

2) The Maryland Journal and Baltimore Advertiser, Jan. 22, 
1782, p. 2, Cols. 2-3.

3) The evidence was published by Cadwalader in Md. Jour, 
and Balto. Advertiser for Sept. 24, 1782, pp. 1-4. The 
account of this episode has been largely reconstructed 
from the newspaper articles cited.

4) A letter purporting to be this one was published on 
Oct. 2, 1787, in Hayes Maryland Gazette, p. 3, Col. 1. 
The letter, however, does not appear to be dated. 



acquitted by a vote of 36 to 2 on the ground that the reso

lution he was charged with having revealed was not "secret" 

since the inverted commas normally used to indicate secrecy 

did not appear on the journal in connection with it. Hence, 

according to the Assembly, its divulgence rested in the 

discretion of the members.

It seems scarcely necessary to observe that this 

attitude toward the resolution did not accord with that of 

the members of the Continental Congress at the time of its 

passage, or after. Nor would it seem to accord with common 

sense; for the divulgence of such a resolution would tend to 

defeat its whole purpose. Doubtless the failure to insert 

Inverted commas in the journal resulted from inadvertence or 

from a feeling that the necessity for secrecy was obvious. 

Certainly, in view of Chase’s own admissions, his acquittal 

on this technical ground could hardly have been regarded as 

satisfactory by many, even after allowance had been made for 

the probable political or personal motive behind Cadwalader’s
2

resolution. There can be little wonder that these charges 

were renewed by his enemies whenever favorable occasions were

1) op. cit. p. 4 Wadsworth wrote after the acquittal that 
he never had heard its secrecy disputed until 'then.

2) Twenty years later when these charges were renewed 
because of Chase’s high-handed conduct in the Fries 
case it was maintained that his acquittal had resulted 
solely from Cadwalader’s inexperience in parliamentary 
maneuver. Philadelphia Aurora, Sept. 20, 1800, p. 2, 
Cols. 4-5, p. 3, Cols. 1-2.



presented;"1* nor little doubt that they produced unfavorable

1) During the Maryland fight over the ratification of the 
Constitution (which Chase opposed) Robert Smith, in 
renewing these charges, declared that Chase, in addition, 
had been guilty of trading with the enemy for which he 
should have received 30 lashes. Md. Jour. Oct. 3, 1788, p.3.

2) For an unexplained reason Chase resigned this appointment, 
and on June 15, William Thelmsley was elected in his stead. 
Md. Jour. June 18, 1782, p. 3, Col. 2.

3) During his vigorous opposition to the Constitution, Chase 
delivered speeches and wrote articles (over the signature 
"Caution") that were second in ability only to those of 
Luther Martin. For articles see "Essays on the Constitu
tion", P. L. Ford. Chase was a member of the State 
Ratifying Convention in April, 1788.

2 
impressions upon the minds of many political associates.

The statements of Walcott, Plumer and Iredell, mentioned 

before, must have been inspired, in part at least, by these 

charges.

Yet they did not prevent his securing many import

ant appointments. In 1783, as counsel for the Governor of 

Maryland, he spent a year in London in an unsuccessful attempt 

to recover a block of stock in the bank of England. In 1788, 

although he had fallen into general disfavor by his attack 

upon the Constitution , he was appointed Chief Judge of the 

Criminal Court of Baltimore. This was followed in 1791 by 

the additional appointment of Chief Judge of the General 

Court of Maryland. On the basis of the opinions he rendered, 

these appointments were entirely justified. Yet in 1794, 

Chase was again in trouble as the result of one of those 

tumultuous incidents he seems to have had a genius for creat

ing. In the spring of that year he caused the arrest in 

Baltimore of two popular political opponents for alleged 



connection with a riot. In consequence of the animosity arous

ed. thereby the Grand. Jury not only failed, to indict them but 

made a presentment against Chase in which it declared that 

the simultaneous exercise of his two judicial appointments 

was a violation of the State Constitution. No action seems 

to have been taken on the presentment; but in the following 

December this two-fold judicial tenure became the ground of 

an attempt in the Legislature to remove him as Chief Judge of 

the General Court. While the attempt failed of the neces

sary two-thirds vote, the majority were of opinion that the
1

Constitution had been infringed.

There can be little question that political motives 

were generally at the bottom of the attacks on Chase; but 

there can be as little doubt that his character and behavior 

prompted them. Enough has been seen of his life, it is sub

mitted, to Justify one in predicting that he would again 

become - as he did - a stonn center when political passions 

should be sufficiently aroused. Yet six months after the 

above-mentioned incident, James McHenry, Washington’s close 

friend, and adviser with respect to Maryland patronage, 

recommended him for federal office. In a letter to Washington 

dated June 14, 1795, McHenry declared that:

'•Among the inducements I feel for presenting 
his name on this occasion is his general conduct 
since the adoption of our government and the sense 
I entertain of the part he bore in the revolutionary 
efforts of a long and trying crisis. You know that 
his services and abilities were of much use to the 
cause during that period, sometimes by the measures 
he proposed or had influence to get adopted, and

1) Sanderson (post)
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sometimes by the steady opposition he gave to the 
intrigues raised against yourself; and that if some 
of his conduct procured him enemies, whatever might 
have been exceptionable in it was greatly exagger
ated at the moment by the zeal of patriotism which 
makes no allowance for human situations, and after
wards by persons who seem to me to have been always 
more intent upon removing obstructions to their 
own advancement than in promoting the public good 
or doing Justice to the merits of a competitor. . . 
It is, Sir, after having weighed all these circum
stances since our conversation respecting him, 
after having reflected upon the good he has done and 
the good that he may still do; after having debated 
within myself whether his political or other errors 
(which exist no longer) have been of such a cast 
and magnitude as to be a perpetual bar to his hold
ing any office under the United States, after having 
considered the Impressions which an appearance of 
neglect is apt to produce In minds constructed like 
his, that I have thought It, a duty to mention him as 
a subject of consideration for present or future 
attention. . . I need not tell you that, to his 
professional knowledge, he subjoins a very valuable 
stock of political science and Information, but It 
may be proper to observe that he has discharged the 

4- office which he fills without the shadow of imputa
tion upon the Integrity of his decisions. " 1

1) Hist, of Sup. Ct. - Warren - I, 125-126.

2) Life and Correspondence of James McHenry - B. C. Steiner, 
p. 164. Chase was only 55 when appointed.

It is said that Washington at first considered appoint 

ing Chase Attorney-General but suddenly changed his mind and 

appointed him to the Supreme Court. Shortly after having done 

so, McHenry wrote to inform Washington that ’’you have made an
2 

old veteran very proud and happy". Certainly Washington

made a unique appointment. Chase was the first - and the

writer believes was the only - man to sit upon the Court who 

opposed the ratification of the Constitution. He became, 

and remains, the only Justice of the Supreme Court ever to

be impeached by the House of Representatives. 1 2 Yet his



performance upon the bench, which he ascended on February 4, 

1796, has universally been regarded as the most notable of 

any justice to sit upon it before John Marshall was appointed 
in 1801.^ The truth of this statement, it is submitted, has 

been demonstrated in the following pages.

1) The Columbia Encyclopedia (1935) is the most recent of 
many publications to declare this.



15 -

Chapter II

Direct Taxes

For a few years following its first meeting in New 

York, on February 1, 1790, the Supreme Court had transacted 

no legal business beyond the admission of attorneys and the 

hearing of motions in connection with pending matters of 

relatively unimportant character. Indeed, up to the time 

Chase presented his commission and took the oath of office, 

on February 4, 1796, the Court had decided but two cases -
1 pChisolm v. Georgia and Glass v. Sloop Betsey - that from 

the legal standpoint were of genuine significance; and only 

the former was of public interest. Now, however, at Chase’s 

first term as a justice, there arose two cases for the 

Court’s decision, of such legal and political moment, that 

the eyes of the entire nation were focussed upon its pro

ceedings with an intensity and anxiety that would be diffi

cult to exaggerate. In the first of these cases, Hylton v. 

United States (3 Dall. 171) the Court was called upon for 

the first time to exercise the function of passing upon the 

constitutionality of an act of Congress; and the decision 

that It was ultimately to make must always remain of histori

cal importance to any student of federal taxation. Not only 

was it the first decision in that field but it controlled the 

subsequent holdings of the Court for a century.

1) 2 Dall. 419.

2) 3 Dall. 6.



Article one of the Constitution of the United. States 

contained, the entire grant of the taxing power, together with 

its limitations, that was made to the federal government by 

the organic law. By section 2 it provided that "Direct taxes 

shall be apportioned among the several States which may be 

included within this Union, according to their respective 

numbers." By section 8 it provided that "Congress shall 

have the power to lay and collect taxes, duties, imposts, 

and excises, to pay the debts and provide for the common 

defense and general welfare of the United States; but all 

duties, imposts and excises shall be uniform throughout the 

United States." It concluded by section 9 with the provi

sions that "no capitation or other direct tax shall be laid, 

unless in proportion to the census or enumeration hereinbefore 

directed to be taken" and "No tax or duty shall be laid on 

articles exported from any State."

It seems scarcely possible that an average American 

of the time who had been able to read and partake in debates 

over the wisdom of this instrument, had failed to note, by 

the time of its ratification, that the extraordinary provi

sion that direct taxes must be apportioned according to 

population had resulted from one of the great compromises of 

the Convention of 1787, in favor of the Southern States. 

Without such a provision the numberless slaves and vast 

tracts of unproductive territory found in those regions 

would have been wholly at the mercy of the North, with its 

few slaves and highly cultivated lands. It was obvious enough 

that a tax on slaves and land, laid in every part of the



Union at the same rate or measure could have brought only ruin 

to the South. Moreover, without this provision, the framers 

well knew that the Constitution would most certainly fail of 

adoption. In consequence, it became necessary to draft the 

provision with reference to a situation of dual sovereignty 

peculiar to this country and existing nowhere else. To 

many it must have seemed (although their debates are silent 

on the subject) that their use of the words "direct taxes", 

fettered as they were by the necessity for apportionment, 

would receive a construction differing from that placed upon 

them by economists because of that fact. Certainly some such 

notion must have been present in the minds of a Congress, 

containing many members of the Constitutional Convention, 

when it passed, on June 5, 1794, "An act laying duties upon 

carriages for the conveyance of persons".

By the terms of this act a yearly sum of eight dol

lars, described as a duty, was to be paid by the owner of 

every carriage or chariot kept exclusively for his own use 

or to be let out for hire; and for failure to make entry of 

the same with the inspection officer of the district and pay 

the tax thereon, a penalty equal in amount to the tax was 

imposed in addition thereto. There, of course, was never a 

doubt that Congress did not regard the tax imposed as direct. 

It was described as a duty and it was laid according to the 

rule of uniformity. As a matter of fact no apportionment of 

the tax would have been possible since no census had yet been

1) (1 Stat. 373).
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taken. Neither can there be any doubt that among the members 

who opposed the Act - it had passed by a vote of 49 to 22 - 

were many of a different belief. Madison was such a one. In 

a letter of May 11, 1794, he had written concerning its pas

sage: "The tax on carriages succeeded in spite of the Consti

tution by a majority of twenty, the advocates of the principle
1

being reinforced by the adversaries of luxury". Indeed, he 

remained firmly of that belief up until the time the case was 

to be decided. Upon receiving from Senator Giles, of Virginia, 

a paper prepared by Edmund Pendleton upon the subject, setting 

forth that view, Madison wrote the latter on February 7, 1796: 

"I read with real pleasure the paper you put into the hands of 

Mr. Giles, which is unquestionably a most simple and lucid 

view of the subject, and well deserving the attention of 

the Court which is to determine on it. The paper will be 

printed in the newspapers, in time for the Judges to have
p

the benefit of it. .... There never was a question on which 

my mind was more satisfied, and yet I have little expectation 

that it will be viewed by the Court in the same light it is
3by me. " It would be very interesting, indeed, to know why 

he held such "little expectation" that his own opinion would 

prevail. There would seem no other basis upon which Madison 

could have considered the tax direct except the definition 

of a direct tax afforded by the economists of the time; viz,

1) II Madison’s Writings - published by Congress - p. 14.

2) The Italics are mine.

3) op. cit., p. 77



a tax that cannot be shifted to the consumer but must ulti

mately be paid by the taxpayer himself. If such was the 

basis of his contention, the passage of the law in spite of 

it is strong evidence that its framers had considered that 

definition and rejected it. Certainly a tax on carriages 

kept exclusively for the owners’ use was direct in economic 

understanding.

So desirous was the government to have the conto- 

versy set at rest that it entered into an agreement, for the 

purpose of obtaining a ruling by the highest court, that was 

wholly extraordinary when the magnitude of the question is 

considered. At the May term of the district court of Virginia, 

in 1795, the government had Instituted an action of debt 

against Daniel Hylton for failure to make entry of his caiv 

rlages and pay the tax thereon as provided by the Act. The 

defendant pleaded ’’nil debet" on the ground that, the tax 

being direct and not apportioned, the Act was unconstitutional 

and void. When, after argument the court was equally divided 

and Hylton had confessed judgment as a foundation for a writ 

of error, a stipulation was entered into the facts of which 

were beyond any doubt fictitious. The statement that Hylton 

kept "125 chariots exclusively for the defendants own use 

and not to let out to hire" was made presumably to give juris

diction to the Circuit Court in the sum of two thousand 

dollars. That Hylton owned but one chariot may easily be 

deduced from a further and remarkable statement in the 

stipulation: "If the court adjudge the defendant to be liable 



to pay the tax and fine for not doing so, and for not entering 

the carriage, then judgment shall be entered for the plaintiff 

for 2,000 dollars, to be discharged by the payment of 16 dol

lars, the amount of the duty and penalty; otherwise the judg
ment be entered for the defendant”.1 Nor was the government 

content with fictitious allegations. It even agreed to pay 

the entire expenses of the appeal, including counsel fees on

1) Both quotations from the stipulation appear in the report 
of the case 3 Dall. 171, 172.

2) By a report of the Secretary of the Treasury to Congress, 
March 24, 1804, it was said of this case: ”In order to ob
tain a final decision on that question, a case was agreed 
with the defendant in the Circuit Court, on which an appeal 
was made to the Supreme Court. The condition of that 
agreement was that the United States should pay all the 
expenses incident to the appeal.” It appears that Campbell 
and Ingersoll, of counsel for Hylton, received $233.33 each 
and that Hamilton, special counsel for the government 
received $500 (Amer. State Papers, Misc.,I, 393. See also 
7th Cong., first Session).

3) Files of the Supreme Court

2 
both sides for the argument in the Supreme Court. It can,

therefore, cause little wonder that Hylton was able to take 

the broad view in his statement that "my object in contesting 

the law upon which the cause depends” is merely ”to ascertain 

a constitutional point and not by any means to delay the pay-
»z 

ment of a public duty”.

As a fitting tribute to the vital question involved, 

distinguished counsel were retained to argue it. Charles Lee, 

the Attorney-General, and Alexander Hamilton, as a special 

counsel, appeared for the United States; while Alexander 

Campbell, of Virginia, and Jared Ingersoll, of Pennsylvania, 

appeared for the plaintiff-in-error. Each was a la,wyer of 

established competence and each was known as a speaker of 1 2 3 



ability. Yet Hamilton’s argument was awaited with, keenest 

interest. He had but recently resigned as Secretary of the 

Treasury. In that capacity his grasp of fiscal affairs, 

indicated in his contributions to the Federalist, had been 

proven beyond any doubt. His brilliant career, in fact, had 

stamped him, so far as most Americans were concerned, the 

financial genius of the land. Not only had he been a member 

of the Constitutional Convention, but, during his command of• 
the Treasury, the law in question had been enacted. Plainly 

his statements with reference to it would demand an especial 

respect. If anything further were needed to complete the 

public interest in him, it might have been found in the 

circumstance that he was making his first appearance in the 

court.

It was but natural that when the case was called 

for hearing a mighty audience should attend. Held as it was 

in Philadelphia, the seat of government at the time, many 

foreigners of distinction and members of Congress crowded
1 2 the little room. Nor did Hamilton fail on the occasion." 

Madison, it is true, wrote Jefferson that his "great effort" 

was "to raise a fog around the subject" but the great

1) Justice Iredell wrote: "Mr. Hamilton spoke in our Court, 
attended by the most crowded audience I ever saw there, 
both Houses of Congress were almost deserted on the 
occasion. (Iredell II, 461, letter of Feb. 26, 1796).

2) It is curious how often judges and text-writers state 
that Chief Justice Marshall argued this case; e.g. see 
Tucker's Blackstone I, 294. Obviously the confusion 
results from calling it "Hylton's Case". Marshall argued 
Ware v. Hylton, infra.

3) Madison II, letter of March 6, 1796.



majority felt otherwise. Justice Iredell declared that he

"spoke with astonishing ability, and in a most pleasing 

manner, and was listened to with the most profound attention".

Certainly the notes he made for his speech make clear its 

effect upon the Court. These notes are historically important 

They afford the only clue extant to the scope of the arguments 

made. They demonstrate quite clearly that the economic defi

nition of direct taxes was called to the court’s attention:

"What is the distinction between direct and 
indirect taxes? It is a matter of regret that terms 
so uncertain and vague in so important a point are 
to be found in the Constitution. We shall seek in 
vain for any antecedent settled legal meaning to the 
respective terms - there is none. We shall be as 
much at a loss to find any disposition of either which 
can satisfactorily determine the point. Shall we call 
an indirect tax, a tax which is ultimately paid by a 
person different from the one who pays it in the first 
instance? Truly speaking there is no such tax . . . 
in many instances the merchant cannot transfer the 
tax to the buyer; in numerous cases it falls on him
self partly or wholly .... The subject of taxation, 
not the contingent optional conduct of individuals, 
must be the criterion of direct or indirect taxation. . 
How is the meaning of the Constitution to be deter
mined? It has been affirmed, and so it will be 
found, that there is no general principle which can 
indicate the boundary between the two. That boundary, 
then, must be fixed by a species of arbitration, and 
ought to be such as will involve neither absurdity 
nor inconvenience. The following are presumed to be 
the only direct taxes: Capitation or poll taxes, 
Taxes on Land and Buildings, General Assessments 
whether on the whole property of individuals, or on 
their whole real and personal estate; all else must 
of necessity be considered as indirect taxes."1 2

1) op. clt.

2) Hamilton’s Works. Ed. John C. Hamilton, VII, 845-8.

Eleven days later, on March 8, 1796, the validity

of the law was unanimously upheld in separate opinions by



Chase, Paterson and Iredell.1 While, in after years, the

1) Ellsworth, C. J., having been sworn into office on the 
morning of the argument and not having heard the whole 
thereof, declined taking part in the decision. Cushing, J. 
had been indisposed; and Wilson, J., having participated 
in the decision below did no more than express his concurrence

fact that Paterson had been a member of the Constitutional

Convention lent to his judgment a weight it could not other

wise have had, the decisive reasoning of Chase was to prove 

the most influential of the three. There was no argument 

advanced in the other opinions that could not be found in 

his; and there was a simple, clear and compact quality in 

his language that made it more susceptible to quotation:

•’As it was incumbent upon the plaintiff’s 
counsel in error, so they took great pains to prove, 
that the tax on carriages was a direct tax; but they 
did not satisfy my mind. I think, at least, it may 
be doubted; and if I only doubted, I should affirm 
the judgment of the Circuit Court. The deliberate 
decision of the National Legislature (who did not 
consider the tax on carriages a direct tax, but 
thought it was within the description of a duty) 
would determine me, if the case was doubtful, to 
receive the construction of the Legislature: But I 
am inclined to think that a tax on carriages is 
not a direct tax, within the letter and meaning of 
the Constitution ... I consider the Constitution 
to stand in this manner: A general power is given 
to Congress, to lay and collect taxes of every kind 
or nature, without any restraint except only on ex
ports; but two rules are prescribed for their govern
ment, namely, uniformity and apportionment. Three 
kinds of taxes, to wit, duties, imposts and excises 
by the first rule, and capitation, or other direct 
taxes, by the second rule . . . The Constitution 
evidently contemplated no taxes as direct taxes; but 
only such as Congress could lay in proportion to the 
census. The rule of apportionment is only to be 
adopted in such cases where it can reasonably apply; 
and the subject taxed must ever determine the appli
cation of the rule. If it is proposed to tax any 
specific article by the mile of apportionment, and 
it would evidently create inequality and injustice, 
it is unreasonable to say that the Constitution in
tended that such a tax should be laid by that rule. '•



To demonstrate the great injustice that would fol

low an apportionment of the carriage tax, Chase gave an 

example that demonstrated, in addition, the inherent diffi

culty and absurdity attendant upon the apportionment of any 

tax on the basis of numbers:

"Suppose two States, equal in census, to pay

80,000 dollars each, by a tax of 8 dollars on every carriage; 

and in one State there are 100 carriages and in the other 

1000. The owners of carriages in one State would pay ten 

times the tax of owners in the other. A in one State, would 

pay for his carriage 8 dollars, but B in the other State, 

would pay for his carriage, 80 dollars."

Chase might have been content to conclude with his 

holding that "a carriage is a consumable commodity; and such 

annual tax on it is on the expense of the owner". However, 

he concluded with a dictum that taken together with similar 
di tea by the ether justices'1’ was the most important utterance 

in the case. In time it came to be regarded virtually as a 

definition of direct taxes in the constitutional sense:

1) Paterson wrote: "I never entertained a doubt, that the 
principal, I will not say the only, objects that the 
framers of the Constitution contemplated as falling within 
the rule of apportionment, were a capitation tax and a 
tax on land. "

"I am inclined to think, but of this I do not

give a judicial opinion, that the direct taxes contemplated 

by the Constitution, are only two, to wit, a capitation or 

poll tax simply, without regard to property, possession, or 

any other circumstance; and a tax on land. "



During the next hundred years this reasoning and
1 

dictum of Chase were reaffirmed four times without dissent.

At the December term, 1868, when first called in question, 

they were followed by the court in Pacific Insurance Company
2

v. Soule in unholding as an excise the tax on the business 

and income of insurance companies imposed by the Act of 

Congress of July 13, 1866. At the December term, 1869,
4

the case of Veazie Bank v. Fenno upheld, also as an excise, 

the tax imposed by the same Act on the amount of notes 

issued for circulation by National and State Banks. In
5

Scholey v. Rew the Court decided, at the October term 1874, 

that the succession taxes, imposed on every devolution of
g

real estate by the Acts of Congress of June 30, 1864° and
7July 13, 1866 , were indirect notwithstanding the fact that 

such taxes were made a lien on the land. They were excises 

11 in respect of the property11 and were not direct upon the 

land itself. Finally at the October term, in 1880, the

1) The dissent of Justices Nelson and Davis in the Veazie 
case was on other grounds.

2) 7 Wall 433
3) 13 Stat. 105, 120
4) 8 Wall 533
5) 23 Wall 331
6) 13 Stat. 287-291
7) 14 Stat. 140, 141
8) 102 U.S. 586
9) 13 Stat. 218
10) ibid. 469

Q
Court, in Springer v. United States, sustained the Act of 
Congress of June 30, 1864,1 2 3 4 5 6 7 8 9 10 as amended by the Act of March 

3, 1865,“0 levying a tax upon the income, gains and profits 

of individuals, as imposing an excise duty rather than a 

direct tax.



In each. Instance counsel contesting the validity 

of these laws on the ground that they imposed direct taxes 

which had not been apportioned, sought persistently, 

strenuously, and by various methods, to destroy not only 

the dictum of the Hylton case but the reasoning by which 

its conclusion was reached on the facts. Mr. Wills, of 

counsel for the insurance company in the Soule case, sought 

to disparage the holding in his statement that the court 

"was without a Chief Justice when the case was decided; that 

it was decided at a very early day and before the Court had 

acquired the high position it afterwards attained". With a 

similar purpose the distinguished counsel Messrs. Reverdy 

Johnson and Caleb Cushing, for the bank in the Veazie case, 

maintained that "from the dicta of the judges it was obvious 

that the great question of what were direct taxes was but 

crudely considered". The real, the accepted test of whether 

a tax be direct or indirect was, according to Mr. Wills, 

whether it fell ultimately on the taxpayer or on the consumer. 

Such was the test of Adam Smith and all the great economists; 

and by that test an income tax, since it could not be shifted 

to another, is and always has been considered as direct; "if 

it cannot be apportioned it cannot be levied". By that test 

even the Hylton case was "probably correct" on its facts; 

and to demonstrate this astonishing contention, Mr. Wills 

was forced to the dubious length of misstating the stipulation 

there involved, with, at least, an apparent disingenuous-



T
ness. His efforts met with, no success. In sustaining the 

tax as indirect the reasoning of Chase was vindicated by the 

Court !

"What are direct taxes was elaborately argued and 

considered by this Court in Hylton v. United States in the 

year 1796. . . If a tax upon carriages, kept for his own use 

by the owner, is not a direct tax, we can see no ground upon 

which the tax upon the business of an insurance company can 

be held to belong to that class of revenue charges. . . The 

consequences which would follow the apportionment of the tax 

in question among the States and Territories of the Union, 

in the manner prescribed by the Constitution, must not be 

overlooked. They are very obvious. Where such corporations 

are numerous and rich, it might be light; where none exist 

it could not be collected; where they are few and poor it 

would fall upon them with such weight as to involve annihila

tion. It cannot be supposed that the framers of the Consti

tution intended that any tax should be apportioned, the 

collection of which on that principle would be attended with 

such results. The consequences are fatal to the proposition."

1) "It is impossible that a man could have kept so many car
riages for himself and his family only to ride in; and 
although he is stated in the report of the case to have 
kept them for his own use, it is presumed that the use 
referred to was the conveyance of persons for hire; in 
other words that the one hundred and twenty-five chariots 
pertained to a line of stage coaches. . . If this was the 
fact, the tax was indirect; for the taxpayer could charge 
it all over to his passengers by making a slight addition 
to their fare". . . 7 Wall. 433, at 440 et seq. It is, of 
course, possible, even probable, that Mr. Wills did not 
understand the fictitious character of the allegations in 
the stipulation. It would, however, be remarkable that the 
words "not to be let out to hire" should have escaped his 
careful scrutiny..
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Again, in the Veazie case, counsel introduced the 

writings of Adam Smith and a host of other political econom

ists, English, French and American to explain that the 

nature of direct taxes was in accordance with their conten

tion. Again they were repudiated as containing definitions 

'•attended with unsatisfactory results", as having nothing in 

>" them "which affords any valuable light on the use of the

words ’direct taxes’ in the Constitution"; the enumera,tion 

of the kinds of taxes which Congress was authorized to 

impose "was", said the Court, "probably made with little 

reference to their speculations"; it could be taken as 

established that the words used in the Constitution compre

hended only capitation taxes and taxes on land. So much had 

'j- the Hylton case asserted and so much had been asserted ever

since: though Ellsworth and Cushing took no part in that 

decision "it cannot be supposed that in a case so important, 

if their judgments had differed from those announced, that 

an opportunity would have been given them, by an order for 

re-argument, to participate in the decision."

In both these cases, as in the two that followed, 

the debates of the Constitutional and Ratifying Conventions, 

available since the Hylton case, were carefully and minutely 

examined for aid in solving the matter. Each time they were 

rejected as disclosing only the uncertainty and reticence 

that had prevailed with respect to the meaning of direct 

taxes. It appeared that discussion was avoided; for Madison’s 

Notes for August 20, 1787, record that when Rufus King
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demanded, the precise meaning of the terms "no one answered". 

In no contemporary document, not even in the Federalist (nos. 

21 and 56) had the words been discussed generally. All that 

could be gleaned from any of them supported the Hylton case, 

viz: that capitation and land taxes were agreed to be among 

their number and were the only taxes ever mentioned as among 

their number.

The greater part of the argument in Scholey v. Rew 

was an attempt to show that the particular facts of the case 

were not within the purview of the Act. However, it was con

tended that if they were, the tax was imposed on the land 

and was therefore direct and invalid. In disposing of this 

contention and in describing the tax "plainly a duty", the 

Court expressly followed the Hylton, Soule and Veazie cases 

with the suggestion that the taxes declared by them to be 

indirect "cannot be distinguished in principle from a suc

cession tax such as the one involved in the present contro

versy". From the standpoint of the situation that finally 

developed the most notable, ominous words in the case were 

spoken by Assistant Attorney-General C. H. Hill: "If all 

taxes that political economists regard as direct taxes should 

be held to fall within those words in the Constitution, 

Congress would be deprived of the practical power to impose 

such taxes, and the taxing power would be greatly crippled; 

for no Congress would dare to apportion, for instance, the 

income tax. These words were prophetic, indeed. No 

Congress ever did dare to apportion it.

1) 25 Wall, at 545.



Of the cases that followed the Hylton case, the 

last and most important was the Springer. Undismayed by 

the fate that attended such efforts on former occasions, 

Mr. William M. Springer, as counsel in his own behalf, renew

ed the attempt to impose upon the Court, the economic defini

tion. His brief fairly teemed with writings and treatises 

proving, beyond a doubt, that an income tax was direct in 

the parlance of economists. Every argument that had been 

made before he made, elaborately, again. He failed as the 

others had failed and for similar reasons. "The question, 

what is a direct tax'1, said the Court, "is one exclusively 

in American jurisprudence". Quoting extensively from the 

language of Justice Chase regarding the absurdity that would 

have followed an apportionment of the carriage tax, the 

Court continued: "This view applies with even greater force 

to the tax in question in this case. Where the population 

is large and the incomes are small and few, it would be 

intolerably oppressive." Besides, the long practical con

struction of the Constitution by Congress was a matter of 

considerable weight; and the approval accorded the dictum 

in the case in the writings of Kent and Story, most persuasive. 

"We are not aware that any writer since Hylton v. United 

States was decided has expressed a view of the subject dif

ferent from that of these authors."

Then as if to set the whole matter at rest specifi

cally, definitely and finally in accordance with the dictum 

of the case, the opinion ended as follows: "Our conclusions 



are, that direct taxes, within the meaning of the Constitu

tion, are only capitation taxes and taxes on real estate; 

and that the tax of which the plaintiff in error complains 

is within the category of an excise or duty. . Against the 

considerations in one scale In favor of these propositions, 

what has been placed in the other as a counterpoise? Our 

answer is, certainly nothing of such weight, In our judgment, 

as to require any special reply. The numerous citations 

from the writings of foreign political economists. . . are 

sufficiently answered by Hamilton In his brief. "

After the decision in the Springer case it seemed 

absolutely certain that a tax on the incomes of individuals 

from whatever source derived was indirect. As a matter of 

fact it would have seemed that if any one thing had been 

settled in American law it was that the words "direct taxes" 

as used in the Constitution contemplated only two: capita

tion and real estate taxes. This was true because the neces

sity for apportionment had given to those words a meaning 

that, for practical and historical reasons, was entirely 

rational but wholly anomolous; wholly at variance with the 

meaning of those terms in the minds of economic theorists. 

Four times the Supreme Court had followed the declaration 

of the Hylton case that if a tax could not be apportioned 

without unjust results then it could not be regarded as direct. 

Indeed, for practical purposes the law had not progressed 

beyond that case. So close had been the adherence to Chase’s 

reasoning and dictum that his opinion might well have been



regarded the last as well as the first Judicial pronouncement 

on the subject. Since 1796 it had been approved and relied 

on by the legislative and executive departments of government 

as a guide in the law-malting function. It had been relied 

upon with success. Twice, at least, had Congress imposed an 

income tax deemed direct by economic criteria; and twice had 

it been sustained as indirect in conformity with the guide. 

Since the day the decision was delivered the only direct 

taxes imposed eo nomine, and apportioned accordingly, had 

been on land, improvements, dwelling houses and slaves 
(regarded as realty by the laws of many States).I In addi

tion, every legal writer in the country had cited the Hylton 

case as authority and had approved its reasoning and dictum 

on principle. Among them had been Kent8, Story5, Rawle^ * 2 3 4

Act of July 14, 1798 (1 Stat. 597) on real estate and 
capitation on slaves.

Act of August 2, 1813 (3 Stat. 53) on realty and slaves 
according to money value

Act of July 9, 1815 (3 Stat. 164) Same as 1813 Act
Act of Feb. 27, 1815 (3 Stat. 216) applied above Act to 

District of Columbia
Act of March 5, 1816 (3 Stat. 255) Reduced rate of tax 
Act of Aug. 5, 1861 (12 Stat. 294) wholly on real estate

It is, perhaps, worthy of remark that all but one 
of these Acts was passed and approved during Madison’s 
Administration. The writer is aware of no further attempts 
on the part of Congress to apportion a tax to the present 
time.

2) Kent I, 267.

3) On the Constitution, 670.

4) On the Constitution, 8

1)
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ancL Pomeroy.'’* For the sum of all these reasons the so-called

"doctrine of the Hylton case" seemed’likely to be regarded as 

static in American law. In the language of Chief Justice 

White it had "become imbedded in our jurisprudence, and 

therefore may be considered almost a part of the written 

Constitution itself"; it had become "a part of the hornbook 

of American Constitutional interpretation"; had been "taught 

as elementary in all the law schools"; and had "never since
„2 then been anywhere authoritatively questioned. "

Then suddenly and without warning, in April and

May, 1895, "this century of error "was reversed.’ Although 

not a single new legal argument was advanced, the Court, 

seemingly under the spell of the powerful eloquence of 

-f- Joseph H. Choate3, held in the celebrated case of Pollock v.
4 ■The Farmers Loan and Trust Company .that the income tax pro-

1) On Constitutional Law, 281.

2) Dissent in Pollock Case, p. 608 et seq.

3) It is amusing at this day to note the political aspect 
of Choate’s argument: "The Act of Congress which we are 
impugning before you is1communistic in its purposes and 
tendencies and is defended here upon principles as com
munistic, socialistic - what shall I call them - populistic 
as ever have been addressed to any political assembly in 
the world." Choate, furthermore, regarded the passage
of the statute "an assault by the poor upon the rich" 
and he urged the Court "to stand in the breach for the 
protection of the just rights of property against the 
advancing hosts of socialism." (p. 532, 674)

4) 157 U.S. 429; reargument 158 U.S. 601

•A
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1) 28 Stat. 509.

visions of the Act of Congress of August 27, 1894,were 

invalid as imposing a direct tax that had admittedly not 

been apportioned. Taxes on the rents and income from real 

estate, and on the income from personal property, both 

tangible and invested, were held to be direct taxes on the 

properties themselves; and since the sources of the income

could not be taxed without apportionment, neither could the 

income be; revenue received from such properties was to be 

distinguished from that derived from salaries and profes

sional receipts.

In reaching this unfortunate result, Chief Justice

Fuller dismissed the Hylton case as holding nothing more than 

than that a tax on carriages was not a direct tax; it was

clear that the observations of the Justices in that case to 

the effect that capitation and land taxes were the only 

direct taxes were “obviously influenced by Hamilton’s brief1'. 

It meant little to Fuller that the economic definition had 

invariably been rejected by the Court. That definition at 

long last prevailed. It meant little that the debates sur

rounding the adoption of the Federal Constitution had been

repeatedly declared of no assistance on the question. They 

were now re-examined to receive a strained construction: 

the economic definition was known and understood by the people 

who ratified the instrument, therefore it must have been 

accepted as the test; under certain State systems of taxation,

taxes on income from real and personal property had been
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regarded as direct, therefore, it was thought to follow, the 

mile of apportionment had been drafted with those State 

systems in mind. Moreover, a completely novel theory was 

propounded: the law under consideration was enacted in an 

era of profound peace, when no special exigency called for 

unusual legislation; whereas the expectation of the framers' 

was that the power of direct taxation would be exercised 

only in extraordinary circumstances, as a dernier resort, 

so to speak; it was not to afford the ordinary means of 

supply.

In a review of former authorities the Court could 

find none specifically deciding that a tax on the income 

from land and personalty "was not a direct tax". The 

Springer Case, that must necessarily have decided Just that, 

was described as "not a strong precedent because the state

ment of the case does not give the details of what the 

income there consisted and the Court did not consider the 
distinction";1 that cause would have been more significant 

as a precedent if the distinction had been brought out in 

the report and commented on in the Judgment, for then the 

tax on the income of realty and personalty might have been 

held direct, at the same time that the tax on professional 

receipts was held Indirect. At no point in the opinion was 

mention eve.. made of the inequality and injustice that would 

follow an apportionment of the tax. That test - the principal 

1) Just such a distinction was pressedupon the Court by Mr. 
Springer (Files of the Court; and see White, J. dissent
ing, p. 647).



test of every former decision. - it was, doubtless, found 

expedient to ignore.

Even had the Pollock case been one of first impres

sion there would be serious doubt about its soundness. View

ed as a repudiation of former precedents, at so late a date, 

the decision seems wholly indefensible. As a piece of judicial 

statesmanship it was, certainly, not very reassuring. It 

would have been better to overrule the Springer Case entirely. 

To allow a tax on incomes derived from salaries and profes

sional receipts to remain standing as indirect, after a tax 

on that derived from realty and personalty had been declared 

direct, was to take a position not only inconsistent but 

exposed to an inevitable suspicion. No such distinction 

was valid even in economic theory. Both taxes were direct 

from that aspect.

As might have been expected, this radical departure 

drew some very vigorous dissents. To Justice White it was 

'•a judicial amendment to the Constitution. . . fraught with 

danger to the Court, to each and every citizen, and to the 

republic". Justice Harlan described it as "a judicial 

revolution". Speaking of the Hylton case the former wrote: 

"It is too late now to destroy the force of the opinion in 

that case by qualifying it as mere dicta" when it has "again 

and again been expressly approved by this Court. . .In view 

of all that has taken place. . the matter at issue here 

ought to be regarded as closed forever." Justice Harlan 

possessed the "abiding conviction" that it is "not possible 



for this Court to have rendered any judgment more to be 

regretted”. Neither is it possible to describe the full 

significance of what had taken place, nor the distressing 

results that followed the decision, in language more accurate 

than that of this great jurist. No more prophetic words 

were or could have been uttered on the occasion:

"This decision may be regarded with the gravest 
apprehensions. It strikes at the very foundations 
of National authority, in that it denies to the 
general government a power which is, or may become, 
vital to the existence and preservation of the 
Union in a national emergency, such as that of a 
war with a great commercial nation, during which 
the collection of all duties upon imports will 
cease or be materially diminished. It tends to re
establish that condition of helplessness in which 
Congress found itself during the period of the 
Articles of Confederation, when it was without 
authority by laws operating directly on individuals, 
to lay and collect, through its own agents, taxes 
sufficient to pay the debts and defray the expenses 
of the government, but was dependent, in all such 
matters, upon the good will of the States, and 
their promptness in meeting requisitions me.de upon 
them by Congress. . . In its practical operation 
this decision withdraws from national taxation 
not only all incomes derived from real estate, but 
tangible personal property, invested personal pro
perty, bonds, stocks and investments of all.kinds, 
and the income that may be derived from such pro
perty. This results from the fs.ct that, by the 
decision of the Court, all such. . are placed beyond 
national taxation otherwise than by apportionment. . . 
No such apportionment can possibly be made without 
doing gross injustice to the many for the benefit 
of the favored few in particular States. Any attempt 
upon the part of Congress to apportion. . . upon the 
basis simply of their population. . would tend to 
arouse such indignation among the freemen of America 
that it would never be repeated. . . But this is not 
all. The decision now made may provoke a contest in 
this country from which the American people would 
have been spared if the Court had not overturned its 
former adjudications, and had adhered to the principles 
of taxation, under which our government, following the



repeated, adjudications of this Court, has always 
been administered.. . . By its present construction 
of the Constitution the Court, for the first time 
in all its history, declares that our government 
has been so framed that, in matters of taxation 
for its support and maintenance, those who have 
incomes derived from the renting of real estate or 
from the leasing or using of tangible personal pro
perty, or who own invested personal property, bonds 
stocks and investments of whatever kind, have priv
ileges that cannot be accorded to those having 
incomes derived from the labor of their hands, or 
the exercise of their skill, or the use of their 
brains. ... If this new theory of the Constitu
tion, as I believe it to be, if this new departure 
from the safe way marked out by the fathers and so 
long followed by this Court, is justified by the 
fundamental law, the American people cannot too 
soon amend their Constitution. . . The result is 
one to be deeply deplored. It cannot be regarded 
otherwise than as a disaster to the country. The 
decree now passed dislocates - principally for 
reasons of an economic nature - a sovereign power 
expressly granted to the general government and 
long recognized and fully established by judicial 
decisions and legislative actions. It so inter
prets constitutional provisions, originally designed 
to protect slave property against oppressive taxa
tion, as to give privileges and immunities never 
contemplated by the founders of the government;. . 
it discriminates against the greater part of the 
people of our country.11

These incomes as a practical matter had Included rents 
from real estate and products of personal property as 
well as the profits of business and professions under the 
following Acts:

The results of the Pollock case were as disastrous 

as Harlan had anticipated. It was embarrassing enough that 

its implication was that millions of dollars collected since 

1861 on incomes "from whatever source derived" and "from any 
property", ought not in conscience be retained.'1' It was *

Act of Aug. 5, 1861 (12 Stat. 292) 
Act of July 1, 1862 (12 Stat. 432) 
A.ct of Mar. 3, 1863 (12 Stat. 713) 
Act of June 30, 1864 (13 Stat. 223) 
Act of Mar. 3, 1865 (13 Stat. 469)
Act of Mar. 10, 1866 (14 Stat. 4)

1)
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worse that it excluded from, perhaps, the most equitable tax 

of all, the vast amount of individually owned and invested 

property in the country. It was excluded because, as Harlan 

and as Assistant Attorney-General Hill in the Scholey case 

had predicted, Congress would never dare apportion the tax.' 

Worst of all, indeed, was that it meant the end of all income 

taxation for two decades. Income derived from salaries and 

professional receipts might still, of course, be taxed, but 

to do so while great wealth lay entrenched behind the rule 

of apportionment would have been preposterous. In a feeble 

attempt to gain revenue the so-called Corporation Tax Act 

of 1909 was passed; and was upheld as an excise upon the 

privilege of doing business in a corporate capacity, measured 
by entire income, in KLint v. Stone Tracey Co.^ To tax 

personal incomes, that were practically beyond reach, the 

Sixteenth Amendment became necessary. It did not come 

quickly because of the class struggle Harlan had foreseen. 

More time elapsed between its submission to the people and 

its final ratification than has been consumed in the adop

tion of any Constitutional Amendment to date. Had the 

opinion of Chase in the Hylton Case been followed, this 

struggle would, doubtless, have been averted, and countless 

dollars, lost to the government, would have found their way 

into the Treasury. That opinion had fixed the boundary 

between direct and indirect taxation "by a species of 

arbitration" such as Involved "neither absurdity nor incon

venience" as Hamilton suggested.

1) 220 U.S. 107.

X



Chapter III

The Supremacy of Treaties Over State Law

The Confiscation of Enemy Property

The second of the two great causes to be argued and 

decided at Chase’s first term as a justice, in 1796, was Ware, 

Administrator, v. Hylton (3 Dall. 199), presenting a ques

tion of vital significance in the relationship of the States 

to the Federal Government. During the Revolutionary War a 

number of States had enacted laws confiscating debts owed by 

their citizens to British creditors, or, authorizing their 

discharge by varying modes of procedure. One such State had 

been Virginia. Under her Act of Assembly of October 20, 1777, 

debtors were permitted to extinguish such obligations by pay

ment thereof into the loan office of the State. So notorious 

had the practice become, and so numerous the debts extinguish

ed, that it must have seemed for the manifest purpose of reviv

ing them against the original obligors that in Article Four of 

the Peace Treaty, executed at Paris on September 3, 1783, it had 

been ’’agreed that creditors on either side shall meet with no 

legal impediments to the recovery of the full value in sterling 

money of all bona fide debts heretofore contracted". Certainly 

it was on such an interpretation of the above article that many 

British creditors began actions shortly after the federal 

courts were established pursuant to the Judiciary Act of 1789. 
However, when Ware sued Daniel Hylton^ in the Circuit Court 

1) The same person who litigated Hylton v. United States, supra. 



of Virginia he was met, as the other British creditors were 

met, with the defense of payment. Twice had the question been 

debated with great learning, once in September 1791, and 

again in May 1795. Twice had Hylton been victorious. Now 

the matter came on for hearing in the court of last resort in 

an atmosphere of excitement equal in most respects to that 

surrounding the hearing of Hylton v. United States. The 

pendency of similar suits in many States involved the pecuniary 

fortunes of hundreds of American citizens in the outcome. It 

was estimated that in Virginia, alone more than two million 

dollars were affected. Moreover, there was a political aspect 

to the case; and the arguments below had "served to kindle a 

wide-spreading flame". Patrick Henry, through his eloquence 

for the debtors, had come into the greatest favor with the 

Anti-Federalists. Indeed, among them "his ascendancy has 

risen to an immeasurable height".A decision for the British 

creditors, now, was expected to strengthen the opponents of 

the Administration materially.

Why, in view of his "ascendancy", Patrick Henry did 

not appear of counsel in the cause when it reached the Supreme 

Court cannot now be definitely determined. The counsel who 

did appear there were: Edward Tilghman, Alexander Willcocks 

and William Lewis, all of Philadelphia, for the creditor; 

Alexander Campbell and John Marshall, of Virginia, for the 

debtor. Of all the speeches made on the occasion that by

1) Letter of Edmund Randolph to Washington. See Life of 
Patrick Henry., W. W. Henry, II 472, 476, 636. The state
ment is often made that Henry made the argument in the 
Supreme Court of the UnitedStates. This is erroneous.



Marshall made the deepest Impression. Beveridge writes:

"Marshall’s speech had more enduring effect 
on those who listened to it than any other address 
he ever made, excepting that in the Jonathan 
Robins Case.”1

1) Life of Marshall by Beveridge, II, 192. The Robins’ 
speech was made on the floor of Congress.

2) The Reporter notes at page 207 of the opinion: "As I 
was not present during the argument, I was in hopes to 
have obtained the briefs of the counsel themselves, for 
a more full display of their learning and ingenuity in 
this cause; but being disappointed in that respect, I 
have been aided by the notes of Mr. W. Tilghman."

He had come to Philadelphia quite unknown as a 

lawyer. It was the first case of nation-wide interest in which 

he had appeared. It was his first (and only) appearance before 

the Court over which he was to preside for thirty-five years. 

Yet he left the little room followed by admiring crowds, 

established as a lawyer of national reputation. For that 

reason alone it seems especially unfortunate that his speech 

was not preserved in its entirety. In the report of the case
p 

it appears in a most inadequate and defective form, and 

proceeded in outline as follows: the Act of Virginia alone 

is abar to the recovery of the debt. Independent nations 

have in general the right of confiscation; and Virginia at 

the time of passing her law was an independent nation., 

British debts were extinguished by the confiscation, therefore 

at the time the Treaty of Peace was ratified the defendant 

owed the plaintiff nothing. Article four of the Treaty did 

not affect the situation because there cannot be a creditor 

where there is no debt. That article must be construed as 1 2 



applying only to creditors whose debts had not been confiscat

ed. The statute of Virginia must have been known to the 

American and British Commissioners, hence it cannot be repeal

ed without explicit expressions directed to that object. To 

remove the statute would be a shameful violation of the public 

faith of Virginia to our own citizens and the treaty should 

receive any possible interpretation to avoid so dishonorable 

and pernicious a consequence. Moreover, Congress had no 

power to make a treaty that could operate to vitiate the law 

of any State. Those who contend for the supremacy of the 

treaty "wish to impair the sovereignty of Virginia".

In many respects it seems astonishing that in his 

only appearance before the Supreme Court, Marshall should have 

taken a position at variance with the one he later made 

famous; and should have done so at the risk of personal loss. 

As Beveridge writes:

"It is an example of the ’irony of fate’ that in 
this historic legal contest Marshall supported the 
theory which he had opposed throughout his public 
career thus far, and to demolish which his entire 
after life was given. More remarkable still, his 
efforts for his clients were opposed to his own 
interests; for had he succeeded for those who employ
ed him, he would have wrecked the only considerable 
business transaction in which he ever engaged.1,1

He suffered no pecuniary loss. Within two weeks 

after the argument the Court in opinions by Chase, Paterson, 

Wilson and Cushing settled forever one of the fundamental 

concepts of American law, viz; the supremacy of treaties over

1) Marshall Life, Beveridge, II, 187. The business transac
tion referred to was the Fairfax Deal, ibid 203 et seq.



State legislation.^ The opinion by Chase was in many respects 

remarkable. It was not only the most thoroughly considered 

one rendered on the occasion, but the longest ever delivered 

by Chase as a member of the highest Court. It comprised 

twenty-six pages of the report, almost as much space as 

would be occupied by all the rest of his constitutional 

opinions combined. In the human aspect it was interesting; 

his opening sentences assert a sense of propriety, modesty and 

forbearance hardly obvious in his makeup:

"The case is of very great importance, not only 

from the property that depends on the decision, but because 

the effect and operation of the treaty are necessarily involv

ed. I wished to decline sitting in the cause as I had been 

counsel, some years ago, in a suit in Maryland, in favor of 

American debtors; and I consulted with my brethren, who 

unanimously advised me not to withdraw from the bench. I 

have endeavored to divest myself of all former prejudices and 

to form an opinion with impartiality. I have diligently 

attended to the arguments of the learned counsel, who debated 

the several questions that were made in the cause with great 

legal abilities, ingenuity and skill. I have given to the 

subject, since the argument, my deliberate investigation, and 

shall (as briefly as the cg.se will permit) deliver the result 

of it with great diffidence, and the highest respect for those

1) Iredell, J. having participated in the original cause below 
forebore voting in the decision; but, according to current 
practice, read in his place the reasons given in support 
of the judgment in the Circuit Court.
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who entertain a different opinion. I solicit, and I hope 

that I shall meet with, a candid allowance for the many imper

fections which may be discovered in observations hastily drawn up, 

in the intervals of attendance in Court and the consideration of 

other important cases."

Coming to the vital question whether the treaty nul

lified the statute of Virginia, destroyed the payment made 

under it, and revived the debt, Chase wrote some celebrated 

passages:

"It was doubted by one of the counsel for the 

defendants in error (Mr. Marshall) whether Congress had a 

power to make a treaty, that could operate to annul a legis

lative act of any of the States and destroy rights acquired by, 

or vested in individuals in virtue of such acts. . . But a 

few remarks will be necessary to show the inadmissability of 

the objection to the power. . "

Legislatures of all the States, argued Chase, have 

frequently taken the property of their citizens for public 

use. They have often exercised the power of divesting vested 

rights, have almost annihilated the obligation of contracts 

by tender laws. If the Legislature of Virginia could by law 

annul a former law, the effect would be to destroy all rights 

acquired under the law so nullified. The Legislature could 

certainly do that by a treaty of peace if it had not parted 

with the treaty-making power. If Virginia had such power 

before she delegated it to Congress, it followed that afterward 

that body possessed it. That Virginia did part with the power
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of making treaties of peace could be seen from the ninth

article of the Articles of Confederation ratified on March 1

1781. By that article the sole and exclusive right to con

clude peace and to make treaties was delegated to Congress.

"This grant has no restriction nor is there 
any limitation on the power in any part of the 
Confederation. . A power to make treaties must of 
necessity imply a power to decide the terms on 
which they shall be made. The treaties made by 
Congress, according to the Confederation, were 
superior to the laws of the States; because the 
Confederation made them obligatory on all the 
States."

"If doubts could exist before the establishment 
of the National government, they must be entirely 
removed by the 6th Article of the Constitution 
which provides ’that all treaties made, or which 
shall be made, under the authority of the United 
States, shall be the supreme law of the land; and 
the Judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State 
to the contrary notwithstanding.1 There can be 
no limitation on the power of the people of the 
United States. By their authority the Constitu
tion of the United States was established; and 
they had the power to change or abolish the State 
Constitution, or to make them yield to the general 
government, and to treaties made by their author
ity. A treaty cannot be the supreme law of the 
land, that is of all the United States, if any 
act of a State Legislature can stand in its way. 
If the Constitution of a State (which is the 
fundamental law of the State and paramount to its 
legislature) must give way to a treaty and fall 
before it; can it be questioned whether the less 
power, an act of the State legislature, must not 
be prostrate? It is the declared will of the people 
of the United States that every treaty made by the 
authority of the United States, shall be superior to 
the Constitution and laws of any individual State; 
and their will alone is to decide. If a law of a 
State, contrary to a treaty, is not void, but void
able only by a repeal or nullification of a State 
legislature, this certain consequence follows, that 
the will of a small part of the United States may 
control or defeat the will of the whole. The people 
of America have been pleased to declare that all



treaties made 'before the establishment of the 
National Constitution shall be supreme and that 
the Constitution or laws of any of the States con
trary to a treaty shall be disregarded. Four 
things are apparent on a view of this 6th Article 
of the National Constitution. 1) That it is 
retrospective and is to be considered in the same 
light as if the Constitution had been established 
before the making of the Treaty of 1783. 2) That
the Constitution or laws of any of the States, so 
far as either of them shall be found contrary to 
that treaty are by force of the said article 
prostrated before the treaty. 3) That conse
quently the Treaty of 1783 has superior power to 
the legislature of any State, because no legisla
ture of any State has any kind of power over the 
Constitution which was its creator. 4) That it 
is the declared duty of the State Judges to deter
mine any Constitution or laws of any State, con
trary to the Treaty (or any other) made under the 
authority of the United States, null and void.
National or Federal Judges are bound by duty and 
oath to the same conduct.”

Chase then proceeded with a microscopic examination 

of the whole treaty and the circumstances surrounding its 

execution, to show that the object of the fourth article 

was to secure recovery of the very type of debt in question
fi.

and that the words used were sufficiently explicit for that 

purpose.

"If the treaty does not extend to debts paid 
into the State treasuries it is clear that nothing 
was done for the British creditors; if it does not 
include these debts it relates to.nothing. . I can
not conceive that the wisdom of men could express 
their meaning in more accurate and intelligible 
words or in words more proper and effectual to carry 
their intention into execution. . The fourth article 
is an express agreement that certain things shall 
not be permitted the American Courts of Justice; 
and is a contract on behalf of those courts that 
they will not allow such acts to be pleaded in bar 
to prevent a recovery of certain British debts. . 
the Courts are bound to overrule every such plea 
if contrary to the treaty."



In conclusion, and as a sop to the losing parties, 

Chase expressed the hope that they would receive compensa

tion: "Although Virginia is not bound to make compensation

to the debtors, yet it is evident that they ought to be 

indemnified, and it is not to be supposed that those whose 

duty it may be to make the compensation, will permit the 

rights of our own citizens to be sacrificed to a public 

object without the fullest indemnity."

The language of Chase has been quoted at such length 

because it is, and has always been considered, the most impres 

sive statement of the supremacy of treaties over State laws to 

be found anywhere in the books. It really never has been 

thought necessary to make any other. Whenever judges and 

writers have sought to explain or support the doctrine of the 

case, elaborate quotations from Chase have been relied upon 
for the purpose.1 The doctrine itself has never since been 

questioned by the Courts. It has never even been challenged 

by counsel in argument. Where State legislation has been 

alleged to be in conflict with treaties, counsel have based 

their contentions, and the controversy has been decided, upon- 

a construction of the treaty and the law. No one has ever 

doubted that if the two could not stand together, the treaty 

must prevail. Moreover, the treaties have been construed

1) Justice Swayne in Havenstein v. Lynham (100 U.S. 483, 
488-89) describes the Chase statement as "the views of a 
powerful legal mind at that early period". See also Re 
Triburcio Parrott, 1 Fed. 257, 261; National Supremacy by 
E. S. Corwin, p. 75; Kent Comms. I, 167; United States v. 
Thompson, 258 Fed. 257, 261.



broadly. In the most recent case upon the subject, Neilson v. 
Johnson,^* Justice Stone has declared that when a treaty pro

vision fairly admits of two constructions, one restricting 

and the other enlarging the rights claimed under it, the 

liberal interpretation is to be preferred; that the meaning 

of the language is not to be restricted by any necessity of 

avoiding conflict with State legislation, and, when the 

treaty has been ascertained to be inconsistent therewith, the 

treaty prevails.

The first case to follow Ware v. Hylton held that 

the Peace Treaty of 1783 prevented the operation of the 

statute of limitations of Virginia upon debts contracted
2before the Treaty. Most of the cases since, however, have 

dealt with the problem of whether a particular treaty had 

removed the preexisting disability of an alien, under State 

law, to own and inherit real estate; or whether a treaty 

protected the rights of an alien previously acquired. Title 

to land vested in a British subject was held to be protected 
by the Treaty with Great Britain of 1794.5 A treaty with

1) 279. U.S. 47

2) Hopkirk v. Bell, 3 Cranch 454

3) Fairfax's Devisee v. Hunter’s Lessee (7 Cranch 603); Craig 
v. Radford (3 Wheat 594); Arr v. Hodgson (4 Wheat 489); 
Hughes v. Edwards (9 Wheat 489)

4) Pollard's Heirs v. Kibbe (14 Pet. 353).

4
Spain has been held to confirm title to land. The Treaties 

with France of 1778 and 1800 have been construed to give 1 2 3 4



50 -

French citizens the right to purchase and hold land in the 

United States in precisely the same manner as an American
1 2 citizen; and in the leading case of Havenstein v. Lynham 

a Treaty with Switzerland was held to remove the incapacity 

of its nationals to hold land in Virginia. On other topics, 

the laws of California construed to be in conflict with the 

Treaty with China of July 18, 1868, were held void; and 

likewise a treaty with Indians has been held to prevail over 
4a statute of Wyoming. However, in other cases, treaties

5 have been construed as having no effect upon State laws.

In 1919 in the case of Missouri v. Holland a

Migratory Bird Treaty with Great Britain was held to be within 

the treaty-making power and not to infringe the rights of the 

States reserved under the Tenth Amendment. Indeed, the writer 

is aware of no decision invalidating a treaty as not being 

within the power of Congress to make. Certainly when the 

treaty is within that power, it is superior to any State legis

lation with which it may come in conflict. The doctrine of 

Ware v. Hylton must necessarily remain the law in our form of 

government.

1) Chirac v. Chirac (2 Wheat 259); Cameal v. Banks (10 Wheat
• 181); and Geofroy v. Riggs (133 U.S. 258, the latter case 

removing the statutory disability in the District of Columbia.
2) 100 U.S. 483.
3) Re Triburcio Parrott (1 Fed. 481)
4) Re Racehorse (70 Fed. 598)
5) Society v. Pawlett (4 Pet. 480); Maiorano v. B. & 0. Ry.

Co. (213 U.S. 268)
6) 252 U.S. 416
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The Confiscation of Enemy Property During War

To arrive at the conclusion reached in Ware v.

Hylton it was obviously unnecessary to consider the validity 

of the law of Virginia confiscating the debt; and, although 

counsel debated the question at considerable length, Justices 

Paterson, Cushing and Wilson pointedly refused to examine it. 

True, all three regarded the confiscation under the circum

stances "disreputable", and Wilson suggested a doubt, at 

least, that Virginia had the right to make it; that if any

one possessed such a right, perhaps Congress alone possessed 

it as an incident to its power over war and peace, and no 

authority for this particular confiscation had ever proceeded 

from Congress. Not one of the three, however, would rule 

upon it. It would, doubtless, have been much better had 

Chase not done so. But, as was so after the case, he uttered 

a dictum of apparent influence afterwards. It was to the 

effect that Virginia, under International law, might confis

cate British property of every kind; therefore, the statute 

was valid. More than that, the policy behind it was justifiable.

To support this needless declaration, it was neces

sary to dispose not only of the doubt of Justice Wilson, but 

of the argument of Mr. Tilghman that Virginia being a part of 

the dismembered British Empire at the time the act was passed, 

the law of independent nations did not apply; but if it did, 

the modern law and practice of nations did not sanction con

fiscation of private debts. Chase sought to dispose of both 

with the following ingenious reasoning: All connection
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between Virginia and. G-reat Britain forever ceased, in June 

1776, when the people in convention declared, themselves 

sovereign and granted all their civic power, by Constitution, 

to a legislature, executive and judiciary. No formal declara

tion of independence was required to accomplish the fact, how

ever appropriate one might be as a catalogue of causes impell- 

>■ ing the separation and as a notice of the event to other

nations. When one was actually made in the form of the 

Declaration of Independence of July 4, 1776, it merely made 

manifest that each of the thirteen Sta,tes was a sovereign, 

rather than that they were sovereign in their collective
1

capacity. Before the solemn act of separation spoken of, the 

war between the Colonies and G-reat Britain was a civil war; 

but instantly on that event taking place it changed its 

nature to a war between independent governments. All the rights 

of an independent nation thereupon attached to the government 

of Virginia, and her legislature was authorized to legislate 

with respect to a public war in any manner not repugnant to 

her Constitution. The act under consideration was within the 

authority delegated. Moreover, before its passage the State 

had not relinquished its right to confiscate to Congress under 

the Articles of Confederation. Those Articles were not 

finally ratified until March 1, 1781. Even under those 

articles Congress did not possess all the powers* of war, never 

attempted to confiscate British property, did not conceive it

self vested with the power to do so. It followed, therefore,
A ---------------------------------------------------------------------- '-----------------------------------

1) Justice Campbell approved this statement in his opinion
in Dred Scott v. Sandford, 19 Haw. 393, 502 



that the sole and exclusive right to confiscate was ve.sted in 

Virginia. It could admit of no doubt that an independent 

nation might, consistently with the principles of inter

national law, confiscate enemy property. Every nation at war 

is justified in confiscating the property of its enemies of 

every kind and nature and wherever found. The right derives 

from a state of war, originates in self-preservation, and 

is a means of weakening the enemy, strengthening the confis- 

cator a.nd reimbursing the expense of the conflict. Bynkershoek 
and other great writers thus expound the subject. Only Vattel^ 

can be cited to the contrary "and his opinion alone will not 

be sufficient". It is only to be inferred from Vattel that 

debts may be confiscated but that general custom founded on 

commercial policy is to the contrary. This departure from 

the strict rights of war by the commercial nations of Europe 

was not binding on Virginia because founded on a custom only 

which she could adopt or reject as she pleased. Furthermore, 

if the Act of Virginia has, in fact, violated the ancient or 

modem law of nations, she is answerable in her political 

capacity to Great Britain; but her law is obligatory upon the 

citizens and courts of the State and upon the courts of the 

United States. "If Congress should confiscate enemy property,

1) Vattel after admitting that debts might at one time be 
confiscated adds: "But at the present day all the sover
eigns of Europe have been led to be less rigorous on this 
point in the interest of promoting and protecting com
merce. And once this relaxation has become the general 
custom, a sovereign who should act contrary to it would 
violate the public faith; for foreigners in lending money, 
act on the firm persuasion that the general custom will 
be followed. ” The Law of Nations by E. de Vattel, Book III 
Chap. 5 (Carnegie Foundation publication, 1916, p. 260). 



it could, not be contended in a court of the United States 

thgt. Congress had no such right. 11 As will be seen later, 

this prophesy was finally fulfilled.

1) For Story’s opinion see 8 Cranch 143

Because of the fact that for most problems of inter

national law the Supreme Court of the United States has looked 

to Vattel for solution, it is interesting that his views on 

this particular subject should have been continually dis

regarded. That this has been so is due in no small measure 

to the influence of Chase’s dictum, Nor can the circumstance 

that John Marshall as counsel in Ware v. Hylton contended for 

the validity of the law of Virginia on much the same reasoning 

as Chase be overlooked in accounting for it. Both were un

doubted factors in producing a dictum of Marshall which sur

passed that of Chase in importance and which was thereafter 

regarded as conclusive.

At the commencement of the War of 1812, a United 

States attorney without authority, legislative or executive, 

seized moveable property found in Massachusetts belonging to 

a British subject. Mr. Justice Story upheld the seizure in 

the Circuit Court largely on the basis of Ware v. Hylton "where 

the doctrine was explicitly asserted. . and denied by none. 

Again the emphatic position is taken - this time by a dis

tinguished scholar - that a State may, by the modem law of 

nations, confiscate enemy chattels found within its territory 

at the commencement of war as well as debts owing enemy 

subjects. Again the observation is made that "if Vattel is 1
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singly to be opposed by the weight of other great jurists, it 

will be difficult for him to sustain so unequal a contest.” 

When the Supreme Court, speaking through Chief 

Justice Marshall,reversed, the holding of Story in Brown v. 

United States (8 Cranch 110-1814), it did so on the ground 

that war did not of itself confiscate the property, nor did 

the declaration of war express the sovereign will so as, by 

virtue of it, to empower the President or anyone else to 

confiscate; the power given Congress under the Constitution 

”to make rules concerning captures on land and water” was 

an express grant of an independent substantive power not 

included in that of declaring war; and since that power was 

given exclusively to the legislative branch, no seizure of 

enemy property could be lawful until Congress had expressly 

authorized it.

On the facts of the case, it was plainly unneces

sary for the opinion to go further than to state that if 

anyone possessed the right to confiscate, Congress alone 

possessed it and must exercise it. It was wholly unnecessary 

for Marshall to add that Congress did possess the right. Yet 

that was added in a passage often cited:

"That war gives to the sovereign full right to 

take the persons and confiscate the property of the enemy 

wherever found, is conceded. The mitigation of this rigid 

rule, which the humane and wise policy of modem times has 

introduced into practice, will more or less affect the 



exercise of this right, but cannot impair the right Itself. 

That remains undiminished, and when the sovereign authority 

chooses to bring it into operation, the judicial department 

must give effect to its will. But that until that will 

shall be expressed no power of condemnation can exist in the 

court. "

In discussing the passage from Vattel, Marshall 

correctly noted that, while the denial of a nation’s right 

to detain enemy property was restricted by him to the pro- 

perty of enemies personally present within the territory at 

the commencement of war, no reason could be perceived for 

maintaining that the public faith was more entirely pledged 

for its security than for the security of property confided 

to the care of others. Yet the modern usage "against the 

confiscation of either" was regarded by Marshall as a guide 

to policy rather than as a rule of law, as a rule of morality 

which "although it cannot be disregarded without obloquy: 

yet it may be disregarded".

The cases growing out of the Civil War were not 

precisely in point on this proposition. Clearly when the 

Confederate States confiscated the property and credits of 

persons loyal to the Union, such actions must have been held 

invalid in courts of the Federal government as impairments

1) Marshall would not seem to have grasped at this time the 
notion that "modem usage" might receive such general 
acceptance as to become a rule of international law. 
Twenty years later he seems to have grasped this idea when 
he denied the right of a conqueror to confiscate private 
property in the enemy country on the ground that it would 
violate modern usage which had become law. (U.S. v. 
Percheman, 7 Pet. 51).



of the contract and. as discriminations against citizens of 

other States. The Confederacy was not an ind.epend.ent nation, 

but an illegal organization conceded, a certain belligerent 

status for humanitarian reasons. After the Federal Government 
had passed the Act of Congress of August 6, 18611 to confis~ 

cate property knowingly used to aid and abet the Confederacy, 

and the Act of Congress of July 17, 1862,s to confiscate 

the property of persons thenceforth guilty of treason, the 

only opinion involving them worthy of mention was Miller v. 

United States (11 Wail. 268-1870).in that case - Justice 

Field dissenting - the second Act was upheld as an exercise 

of the war rather than of the municipal power, hence It was 

said that the failure of the Act to require conviction of 

treason as a condition precedent to confiscation, did not 

violate the fifth and sixth amendments. While it is true 

that Justice Strong purports to reach this conclusion on the 

authority of Marshall!s dictum, It is submitted that that 

dictum was wholly inapplicable to the problem. The purpose 

of the acts under consideration was to suppress insurrection 

and to punish the government’s own citizens for treason. It 

would seem to have been entirely within the power of an 

independent government to accomplish either. Surely, in no 

possible view can the case be considered as a precedent for

1) 12 Stat. 319

2) ibid 589

3) For other opinions involving these Acts see Conrad v. 
Waples, 96 U.S. 279; Burbank v. Conrad, 96 U.S. 291; 
Kirk v. Lynd, 106 U.S. 315
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the right of Congress to confiscate the property of foreign 

enemies. Congress had not attempted to do so.

It was not until after the World War was declared 

that Congress for the first time authorized the confiscation 

of alien enemy property found within the country. By Joint 
Resolution of May 12, 1917,1 the President was authorized to 

take title to and possession of, any vessel owned by an enemy 

subject to be found in the jurisdiction. By the "Trading with 

the Enemy Act" of October 6, 1917, the President was author

ized to take any money or other property, including choses in 

action and rights and claims of every character and descrip

tion, belonging to an enemy subject. They were to be conveyed 

to an Alien Property Custodian provided for by the Act, or 

A they might be seized and disposed of by him as if he were

1) 40 Stat. 75

2) ibid 411

A 3) 270 U.S. 215

absolute owner.

When an Executive Order had carried out the first 

of these acts and the confiscation was presented to the 

Supreme Court for a necessary decision for the first time, 

the argument was pressed that international law would not 

sanction the seizure of the vessels. However, the dicta of 

Chase and Marshall prevailed. Justice McReynolds in Little- 

john & Co. v. United States, held it "unnecessary to consider 

how far the ancient rules of international law have been 1 2
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been modified by recent practices. In the absence of 

Convention every government may pursue what policy it thinks 

best concerning seizure and confiscation of enemy ships in 

its harbors when war occurs. . . We do not doubt the right of 

any independent nation (to confiscate) without violating any 

uniform or commonly accepted rule of international law; and 

Congress had the power to authorize the action irrespective 

of any general views theretofore advanced in behalf of this 

government. Certainly all courts of the United States must 

recognize the legality of the seizure". There was no dis

sent: and in each of the cases involving the seizure and sale 

of property under the "Tra,ding with the Enemy Act" similar 

views were expressed. It ma.y perhaps be true that the 

original intent of that Act was to conserve rather than 

confiscate the property. Nevertheless, since the expenses of 

the Conservator were apparently paid from the property;

since the owners could not complain of the sale price receiv

ed; and lastly because the Treaty with Germany prevented that 

Government from enforcing on behalf of its nationals any 

claim with respect to the seizures and sales in question, an 

actual confiscation resulted.

From the standpoint of international law, at least, 

these decisions would have seemed susceptible of attack. It 

would be needless to multiply evidence to demonstrate the 

1) These cases were: Stoehr v. Wallace (255 U.S.'259; Central 
Trust Co. v. Garvan (254 U.S. 554); U.S. v. Chemical 
Foundation (272 U.S. 1; White v. Mechanics Securities 
Corporation (269 U.S. 283).



essential injustice inherent in such confiscations. Nearly 

all writers, nearly all Justices of the Supreme Court of the 

United. States, have admitted, this essential injustice. A 

strong argument could, "be made that the usage which forbade 

it had become a rule of the law of Nations by the time Ware v. 

Hylton was decided. A stronger argument can be made that this 

usage had certainly ripened into‘such a rule by the time of 

the Littlejohn case. W. E. Hall in his work on International 

Law declares that the seizure of property during our Civil 

War was the only instance of belligerent confiscation of 

private property from the close of the Napoleonic Wars until 

the time he wrote. True, Hall would not say that the usage 

v/as old enough or general enough to have established a rule 

applicable to all forms of private property; but the careful
2 

Oppenheim declared such general usage to have become law.

What international law is today on this subject is 

another and a difficult matter. America was not alone in its 

confiscations during the World War. Probably it was the 

least offensive nation in that respect. The ’’modern usage” 

frequently mentioned received a serious set-back. Indeed, 

the Treaty of Versailles seems to have recognized confisca

tion. But what the policy of our Courts in the future will

1) 11th ed. p. 462

2) L. Oppenheim's "International Law" vol. II, pp. 219-220. 
In the fourth edition of this work published in 1926, 
this statement has been allowed to remain in the text 
by A. D. McNair, the editor.



be one seems able to predict with greater certainty. Were 

Congress to outrage international law by confiscating the 

archives and other property appurtenant to an enemy embassy 

or legation; or by confiscating an enemy’s works of art or 

treasures of historical or literary value; or by cancalling 

a debt we owed to enemy subjects, one could hardly expect 

these actions to be declared invalid unless the manner of 

their enforcement violated some constitutional provisions. 

Doubtless, Chase stated an immutable rule at the outset when 

he wrote: ”If Congress should confiscate enemy property, 

it could not be contended in a Court of the United States 

that Congress had no such right. ”



Chapter IV

No Federal Common Law Of Crimes

One of the most interesting of Chase’s opinions - 

that in United States v. Worrall (2 Dall. 384) - was delivered 

during the April Term, 1798, "on circuit" at Philadelphia. It 

stated principles that have been criticized ever since by high 

authority; yet it stated the law as it remains today, with one 

possible modification. A series of accidents have played a 

role in sustaining the life of the opinion. Indeed it is dif

ficult to escape the notion that, but for the imperfect manner 

in which the problem involved has been presented in subsequent 

cases, its holding would have been overruled. No proposi

tion in American jurisprudence could have had a more fantastic 

history.

In the earliest years of the Supreme Court no doubt 

can exist that many of its members were of the belief that 

courts of the United States had jurisdiction to try persons 

indicted for offenses that were criminal at common law although 

not specifically made so by statute. On May 22, 1793, Chief 

Justice Jay delivered a charge to the grand Jury at Richmond, 
Virginia, which in a general way supported such jurisdiction1; 

and in a prosecution that followed, Justices Wilson and Iredell 

as well as District Judge Peters concurred in charging the 

petit jury that indictments for all violations of the law of 

nations and of the common law were valid in the federal courts

1) Henfield’s Case, 11 Fed. Cases 1099
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irrespective of statute.^ Moreover, Justices Wilson and 

Iredell later sustained the conviction of a defendant for 
p

an offense indictable only at common law. A contrary 

view had never been expressed until this April Term 1798, 

when these justices were no longer on the bench. Chase 

'•without waiting to learn what had been decided by his 

predecessors, startled both his colleagues and the bar by 

announcing that he would entertain no indictment at common 

law.

Worrall had been convicted in the District Court 

of an attempt to bribe Tench Coxe, the Commissioner of 

Internal Revenue, by offering him half the profits to be 

derived from the building of a light-house on Cape Hatteras in 

return for Ooxe’s acceptance of the defendant’s bid on the 

project. When the validity of this conviction was brought 

before Chase and Peters on a motion to arrest the judgment, 

Alexander Dallas, of counsel for the defendant, pointed out 

in argument that, while Congress had provided by law for the 

punishment of bribery where judges and officers of the 

customs were concerned, no statute created or declared the 

offense in the case of a Commissioner of Revenue. It might 

be true, contended Dallas, that the attempt to bribe a 

public officer was an offense at common law; yet no cognizance

1) ibid, p. 1119 et seq. Henfield was acquitted.

2) U.S. v. Ravara (2 Dall. 297)

3) Criminal Law - Brands Wharton - (11th ed.) I, 368
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could be taken of the crime for which, the defendant was 

indicted because the jurisdiction of the federal courts 

must derive from the Constitution of the United States or

from Acts of Congress made in pursuance thereof. No express 

provision of the Constitution and no statute defined his 

offense, therefore it could not be said to arise under the 

Constitution and laws of the United States.

The adoption of this view seemed inevitable to Chase 

and if in adopting it he 11 startled both his colleague and 

the bar1', it can scarcely be denied that the reasons he advanc 

ed in its support carry an extraordinary force:

'•in this country every max. sustains a two-fold 
political capacity; one in relation to the State, 
and another in relation to the United States. In 
relation to the State he is subject to various munic- 

A ipal regulations, founded upon the State Constitution
and policy, which do not affect him in his relation 
to the United States. For the Constitution of the 
Union is the source of all the jurisdiction of the 
National Government; so that the departments of the 
Government can never assume any power that is not 
expressly granted by that instrument, nor exercise 
a power in any other manner than is there prescribed. 
Besides the particular cases, which the Sth section 
of the first article designates, there is a power 
granted to Congress to create, define and punish 
crimes and offenses, whenever they shall deem it nec
essary and proper by law to do so, for effectuating 
the objects of government; and although bribery is 

~ not among the crimes and offenses specifically men
tioned, it is certainly included in this general 
provision. The question, however, does not arise 
about the power; but about the exercise of the power - 
whether the Courts of the United Stg,tes can punish a 
man for any act before it is declared by a law of the 
United States to be criminal. Now it appears to my 
mind to be as essential that Congress should define 
the offenses to be tried, and apportion the punish
ments to be inflicted, as that they should erect 
courts to try the criminal, or to pronounce a sentence 

i on conviction.



"It is attempted, however, to supply the sil
ence of the Constitution and statutes of the Union, 
by resorting to the common law, for a definition 
and punishment of the offense which has been com
mitted. But, in my opinion, the United Sta.tes, as 
a federal government, have no common law, and con
sequently, no indictment can be maintained in their 
courts for offenses merely at common law. If, in
deed, the United States can be supposed for a moment 
to have a common law, it must, I presume, be that of 
England; and yet it is impossible to trace when, or 
how, the system was adopted or introduced. With 
respect to the individual States, the difficulty 
doe's not occur. When the American Colonies were 
first settled lay our ancestors, it was held, as well 
by the settlers as by the judges and lawyers of 
England, that they brought hither, as a birthright 
and inheritance, so much of the common law as was 
applicable to their local situation and change of 
circumstances. But each Colony judged for itself, 
what parts of the common law were applicable to its 
new condition; and in various modes, by legislative 
acts, by judicial decisions, or by constant usage, 
adopted some parts and rejected others. Hence he 
who* shall travel through the different States will 
soon discover that the whole common law of England 
has been no where introduced; that some States have 
rejected what others have adopted; and that there is, 
in short, a great and essential diversity in the sub
jects to which the common law is applied as well as 
in the extent of its application. The common law, 
therefore, of one State, is not the common law of 
another; but the common law of England is the law 
of each State so far as each State has adopted it; 
and it results from that position, connected with 
the Judiciary Act, that the common law will always 
apply to suits between citizen and citizen whether 
they are instituted in a Federal or a State Court.

"But the question recurs, when and how have 
the Courts of the United States acquired a common 
law jurisdiction in criminal cases? The United 
States must possess the common law themselves before 
they can communicate it to their judicial agents. 
Now the United States did not bring it with them 
from England; the Constitution does not create it, 
and no act of Congress has assumed it. Besides what 
is the common law to which we are referred? Is it 
the common law entire as it exists in England; or 
modified as it exists in some of the States; and of 



■the various modifications which are we to select, 
the system of Georgia or New Hampshire, of Pennsyl
vania or Connecticut?

"Upon the whole it may be a defect in our politi
cal institutions, it may be an inconvenience in the 
administration of justice, that the common law author
ity relating to crimes and punishments has not been 
conferred upon the Government of the United States, 
which is a government in other respects also of a 
limited jurisdiction. But judges cannot remedy 
political imperfections, nor supply any legislative 
omission. . . Congress might have provided by law 
for the present case as they have provided for other 
cases of similar nature; and yet if Congress had ever 
declared and defined the offense, without prescribing 
a punishment, I should still have thought it improper 
to exercise a discretion upon that part of the subject."

Judge Peters, Chase’s colleague, was entirely unable 

to concur; and to the end of his life he remained unconvinced 

that the reasoning of Chase was correct. To him it seemed 

that the existence of the federal government would be Jeopard

ized if offenses of the nature involved must ever be defined 

by statute, lest offenders escape with impunity. He believed 

that whenever an act aims at the subversion of any federal 

institution, or at the corruption of its public officers, it 

is an offense against the well-being of the United States by 

its nature cognizable under its authority and within the 

Jurisdiction of its Courts. No special claim was made by 

Peters for federal Jurisdiction over common law crimes gen

erally. It was sufficient for him to demonstrate the neces

sity for that Jurisdiction over the particular crime of 

bribery because of its pernicious character.



In view of the division of opinion in this case, it 

seems odd that no appeal was taken to the Supreme Court, 

notwithstanding Worrall had been sentenced to three months’ 

imprisonment and to pay a fine of two hundred dollars. Stranger 

still would appear the fact that, regardless of the widespread 

interest provoked by Chase’s catastrophic opinion,regardless 

of the displeasure with which his own Federalist party beheld 

it", the question involved in the Worrall Case was not pre

sented to the Supreme Court for fourteen years. Yet during 

the whole of this time Judge Peters persistently challenged 

Chase’s view by entertaining Jurisdiction of indictments at
•z

common law.

1) Peter S. Duponceau wrote: "This opinion of Judge Chase 
made a great noise at the time and left vague but strong 
impressions, the more so as he was known to be a man of 
deep learning and considerable strength of mind, and more 
disposed to extend than limit power." - Dissertation on 
the Nature and Extent of the Jurisdiction of the Courts 
of the United States (1824).

2) John Quincy Adams wrote in his diary: "I consider Mr. 
Chase as one of the men whose life, conduct and opinion 
had been of the most extensive influence upon the" Consti
tution of this country; but he decided, as I think, dir
ectly in the face of . . the Constitution . . that the 
Union in its federative capacity has no common law - a 
decision which has crippled the powers, not only of the 
Judiciary, but of all the Departments of the National 
Government. The reasons upon which he rested that 
decision are not sound. . ”

5) When B. F. Ba.che was tried on an indictment for libel
ling the President, the Philadelphia Aurora for June 27, 
1798, noted: "Judge Peters observed that it certainly 
would be superfluous to discuss the question of Juris
diction before him, as his mind was confirmed in the 
opinion he delivered in the case of Worrall, by the 
maturest reflection."



However, when the question was at length presented, 

on February 13, 1812, (in the year following Chase’s death), 

it was the reasoning of Chase rather than that of Peters that 

received the approval of the Court in United States v. Hudson 

and Goodwin. 1 It arose under peculiar circumstances. In 

1807 eleven indictments based on the common law were returned 

in the Circuit Court of Connecticut against various Federalist 

editors for libelous attacks on the President. All but one 

were nolle prossed the following year. Because of this, and 

the fact that neither political party had any further inter

est in the question, both William Pinkney, Attorney-General of 

the United States, and Samuel W. Dana, Congressman from Con- 

neceicut s.nd counsel for the defendant, declined to argue the 

case. Justice Johnson, writing the opinion, stated the problem 

broadly as "whether the Circuit Courts of the United States 

can exercise a common law jurisdiction in criminal cases. . 

because a decision on a, case of libel will apply to every 

case in which jurisdiction is not vested in those courts by 

statute." He then declared that "Although the question is 

now brought up for the first time to be decided by this 

Court we consider it as having been long since settled in 

public opinion. . The general acquiescence of legal men shows 

the prevalence of opinion in favor of the negative of the 

proposition. The course of reasoning which leads to this 

conclusion is simple, obvious, and admits of but little 

illustration." The little illustration Johnson gave was a

1) 7 Cranch 32.
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resume of Chase’s opinion. Then with reference to Peters’

vieví he continued.:

it has ever been 
could be maintain-

I

"The only ground upon which 
contended that this jurisdiction 
ed is, that, upon the formation of any political 
body, an implied power to preserve its own exist
ence and promote the .end and object of its creation, 
necessarily results to it. But without examining 
how far this consideration is applicable to the 
peculiar character of our Constitution. . . it 
would not follow that the Courts of our General 
Government are vested with jurisdiction over any 
particular act done by an individual in supposed 
violation of the peace and dignity of the sovereign 
power. The legislative authority must first make 
an act a crime, affix a punishment to it, and 
declare the Court that shall have Jurisdiction of 
the offense. Certain limited powers must necessar
ily r suit to our Courts of Justice from the nature 
of their institution. But jurisdiction of crimes 
against the State is not among those powers. To 
fine for contempt, imprison for contumacy, enforce 
the observance of order, etc., are powers which 
cannot be dispensed with in a Court, because they 
are necessary to the exercise of ali others; and 
so far our Courts no doubt possess powers not 
immediately derived from statute; but all exercise 
of criminal jurisdiction in common law cases we 
are of opinion Is not within their implied powers."

After this opinion, the case of Hudson and Good-

win virtually supplanted that of Worrall as an object of

judicial attack. Judge Peters, it is true, reluctantly 
submitted to its high authority;"^ but because it had been

1) Peters wrote in a letter! "Under a late decision of the 
Court, to which I am bound to submit, I cannot carry on 
the business of my district. It meets me in almost every 
criminal case. Unless some legislative authority be given 
to define crimes or statutory definitions be established, 
the whole (or nearly) of our criminal code may be expunged... 
I live in a district of mixed population; as to seamen 
particularly, I am subject to constant necessity of taking 
cognizance of crimes, great and small, without a guide to 
direct my course. I had little difficulty before the 
occasion alluded to; but now my hands are tied and my mind 
padlocked. . . Whilst the opinion that we had no common law 
jurisdiction in criminal cases was held by some and denied 
by others, I thought myself justified in following my own. 
But now I am bound by overruling decision to avoid acting 
under my own sentiments." The Supreme Court by Charles

C?’
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delivered without argument and by a mere majority of the 

Court, Justice Story, on circuit in April 1813, decided in
p United States v. Coolidge,' to ’’bring the subject again in 

review for a more solemn decision, as it is not a question 

of mere ordinary import, but vitally affects the jurisdiction 

of the Courts." It must be admitted that in doing so he 

wrote an opinion that subjected the position of Chase to the 

most devastating criticism it has ever yet received.

To Story it seemed unnecessary to determine whether 

the United States had adopted the common law in its entirety. 

It was sufficient that our Constitution and laws had been 

predicated upon its existence and must be construed in its 

light. Not only did the Constitution suppose its existence 

but appealed to it for an interpretation of its powers and 

language. For the meaning of jury trials, for the extent 

of the powers of courts of law and equity, for the scope of 

the writ of habeas corpus, for the meaning of murder, man

slaughter and perjury (when undefined), recourse must be 

had to the common law alone. For the most part the legis

lative will cannot be effectuated without its adoption. The 

proceedings of criminal trials have not been regulated by 

statute; hence, for rules governing the fonn of indictments 

and pleadings, and the admission and rejection of evidence, 

one must look to the common law. By the Judiciary Act of 1789

1) The report of the Hudson case does not disclose a dissent 
of any kind.

2) 1 Gallison 488.



jurisdiction is given to the federal courts of all offenses 

against the United States. What are they? They are all 

offenses against the sovereignty, the public justice, the 

public trade and the public policy of the United States. 

Independent of statute, Story presumed, that embezzlement 

of public funds, bribery, resistance of judicial process, 

robbery of the mails and the like, would be offenses against 

the United States punishable in its courts by fine and 

imprisonment notwithstanding no specific punishment had been 

affixed. Whatever doubt might exist that all common law 

offenses are offenses against the United States, there 
could be none as to admiralty offenses.“’“ The judicial power 

of the United States has been, extended by the Constitution to 

’’all cases of Admiralty and Maritime Jurisdiction", and this 

includes power over criminal as well as civil cases. It 

might be said that the Judiciary Act has expressly given 

jurisdiction only in civil cases. "This is true in terms; 

but I contend that criminal cases are necessarily included
o

in the grant."

Although Story felt that the broad language of the 

opinion in the Hudson case was not conclusive of the specific 

question now presented, he was unwilling to rest his decision 

on narrow ground, just as the Court in the Hudson Case would

1) The defendant in this case had been convicted of an 
offense on the high seas, viz, forcibly rescuing a prize 
captured by an American cruiser.

2) This contention was not accepted in U.S. v. Bevans 
(3 Wheat. 336).



not consider the question narrowly. He meant to present it 

again in its broadest aspect and in doing so concluded with 

a puzzling statement: "I shall submit with the utmost cheer

fulness to the judgment of my brethren, and if I have hazarded 

a rash opinion, I have the consolation to know that their sup

erior learning and ability will save the public from an injury 

by my error."

Story’s labor was utterly wasted. When the question 

came up for hearing on March 21, 1816, for a second time no 

one could be found to argue it. With what would seem astonish

ing determination, Attorney-General Rush arose to state that 

he had given the case "an anxious attention" as much he hoped 

"as his public duty, under whatever view of it, rendered neces

sary", but having examined the case of United States v. Hudson 

a,nd Goodwin, and "considering the point as decided in that 

case, whether with or without argument on the part of those 

who had preceded him as the representative of the Government", 

he desired "respectfully to state, without saying more, that 

it vras not his intention to argue it now. "

Story, J.: "I do not take the question to be settled 
by that' case. "

Washington, J.: "Whenever counsel can be found ready 
to argue it, I shall divest myself of 
all prejudice arising from that case."

Livingstone, J.: "I am disposed to hear an argument on 
the point. The case was brought up 
for that purpose. . "

An argument was not forthcoming, however, and Justice 

Johnson in the succinct opinion (1 Wheat 415) declared that:



"Upon the question now before the Court a dif
ference of opinion has existed, and still exists, 
among the members of the Court. We should, therefore, 
have been willing to have heard the question dis
cussed upon solemn argument. But the Attorney- 
General has declined to argue the cause; and no 
counsel appears for the defendant. Under those cir
cumstances the Court would not choose to review their 
former decision in United States v. Hudson and Good
win, or draw it in doubt."

What the result would have been had an argument been

made, one hesitates to speculate upon. It might easily have

been otherwise. At the least it may be said, from the inter

jections made, that an open mind existed with respect to the 

authority of the Hudson case. Certainly for a second time 

the position of Chase survived as the law in unsatisfactory 
circumstances. Story in his bitter disappointment1 sought 

Congress to delegate to the courts jurisdiction of all common 

law crimes, in general terms. He even drafted a bill for that

1) Story after expressing his opinion wrote: "Except Judge 
Chase, every Judge that ever sat on the Supreme Court 
bench from the adoption of the Constitution until 1804 
(as I have been authoritatively informed) held a like 
opinion." Story I, 299.

2) Warren Sup. Ct. I, 442.

2
purpose. But Congress failed to enact it, however, or any

other legislation on the subject. Had it done so - had it

done anything to remedy the dearth of federal statutes defin

ing crime, the unfortunate situation thought to have been 

created by Chase's logic would have been largely removed.

Indeed, it would seem to the writer, that this Congressional

inertia was solely responsible for hampering the administration 1 2
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of justice at this time; and that these cases were being 

subjected to attack more because they failed to correct 

existing conditions than because they were based on 

invalid reasoning. Certainly for more than a century these
1

cases were assumed to have settled the conti’oversy. Nor 

were they without a defender. Chancellor Kent regarded ’’the 

principle assumed by the Courts in the cases of Worrall and 

of Hudson and Goodwin. . safe and sound. , The difficulty, 

and danger, is in leaving it to the courts to say what is 

an offenseagainst the United States,1 2 3 4 when the law has not 

specifically defined it. The safer course undoubtedly is, 

to confine the jurisdiction in criminal cases to statute 

offenses duly defined, and to cases within the express juris

diction given by the Constitution. . . Without such guide the 

Courts would be left . . to roam at large in the trackless 

fields of their own imagination."

1) The point was assumed as settled in U.S. v. Bevans (3 Wheat 
336 and in U.S. v. Wiltberger (5 Wheat 76); it was held to 
be settled in U.S. V. Lewis (36 Fed. 449 - 1888) citing 
Hudson case.

2) Italics are Kent’s

3) Commo (13 ed. ) sects. 332-341

4) 267 U.S. 87.

4The case of Ex Parte Grossman was the next - and 

is the most recent - pronouncement of the Supreme Court in 

which this general problem was involved. It was decided on 

March 2, 1925, and the opinion leaves one in some confusion 

as to the present state of the law. While an argument took 



place this time, it may be doubted that the precise question 

we have been considering was squarely before the Court. Cer

tainly, because of a singular development, it was not presented 

neatly by counsel.

Grossman had been enjoined by a district court in 

Illinois from selling liquor on his premises in violation of 

the National Prohibition Act; and for the disobedience thereof 

had been later, tried on Information, found guilty of contempt, 

and sentenced to fine and imprisonment. On appeal the princi

pal point discussed was whether Grossman* s lessor had a right 

to cancel the lease. The opinion, rendered February 7, 1922, 

made no further reference to Grossman’s conviction than that 

"it needed no Act of Congress to confer jurisdiction upon a 

court of equity to abate nuisances and to restrain individuals 

from maintaining them. Nor did it require an enabling act 

that a court might punish those who violate its restraining 

order". Had a review been requested and granted at this 

stage, no doubt the real question would have been presented. 

The following developments, however, were to obscure it: 

President Harding, shortly after this decision, 

offered Grossman a pardon on condition that the fine be paid. 

It was; and the pardon was granted. Consequently, when he 

was committed to jail notwithstanding, his counsel, on the 

second appeal, abandoned all discussion of the validity of 

conviction, to uphold the validity of the pardon. Indeed, 

Judge Carpenter, in the opinion of the Court, (1 Fed. 2d. 941), 



stated, the sole question for decision to be whether the 

President had power, under Article II, section 2 of the 

Constitution, to pardon for criminal contempt; and in deny

ing the existence of the power the Judge was of opinion that 

the offense was not one "Against the United States", within 

the meaning of that section, but one exclusively against the 

Judiciary; and that to uphold the pardon as valid would be 

"to strike a death blow" at the independence of the federal 

courts.

It was thus indirectly, and almost out of focus, 

that the question was submitted to the Supreme Court. Nor 

does it seem possible to say with much assurance that its 

presence was recognized at all. Certainly in the unanimous 

opinion delivered by Chief Justice Taft the scope of federal 

common law jurisdiction is not even briefly considered. The 

lower court was reversed on the ground that the pardoning 

power granted to the President by the Constitution was 

tantamount to that possessed by the King of England before 

the Revolution; and since the King could pardon for a crimi

nal contempt, therefore, so could the President. In fact, 

he had exercised it twenty-seven times without an appearance 

of complaint. The records of the Federal Convention dis

closed that, when actually passed therein, the clause read: 

"He shall have power to grant reprieves and pardons except in 

cases of impeachment"; and that it was not until reported by 

the Committee on Style that it read as it now does:"and he 

shall have power to grant reprieves and pardons for offenses 



against the United States, except in cases of impeachment." 

In the Judgment of Taft the original language described the 

same power, with the same limitation, that was exercised by 

the King at Common Law; and it could not be supposed that 

the added words, accepted by the Convention sub silentio, were 

Intended to narrow its scope. Presumably they were inserted 

only to make manifest that the power was not to operate upon 

offenses against the States, Moreover, Taft thought that 

there was nothing in the meaning of the words "offenses 

against the United States" that excluded criminal contempt; 

for "that which violates the dignity and authority of the 

federal courts. . . must be an offense against the United 

States". Indeed, he would appear to maintain that the word 

"offenses" as used in the pardoning clause has a more compre

hensive sense than "crimes" and "criminal prosecutions" as 

used elsewhere in the Constitution.

To the writer it would not seem possible to say 

with assurance whether or not the holding In Ex Parte G-rossman 

limits the Worrall Case. It would be otherwise had the con

tention been made by counsel that the defendant was guiltless 

of criminal contempt because the offense had no statutory 

basis. Then the question would have been squarely presented 

and doubtless ruled upon. The only proposition for which 

the decision may justly be cited is that the pardoning power 

of the President extends to criminal contempt. Because of 

the historical basis on which it rests, and because of the 

sui generis-nature of the offense, the decision need not be 



regarded, as exceptional. It would, seem that it could, have 

been made without an allusion to the question of federal 

common law jurisdiction. Yet one is left in confusion with 

respect to the present and future status of the whole doctrine 

of the Worrall case by reason of the bewildering statements 

of Chief Justice Taft made in reference to United States v. 

Hudson and Goodwin. On the authority of that case attorneys 

for the Department of Justice, appearing as amici curiae, 

had argued that ’’offenses against the United States", within 

the meaning of the pardoning clause, included only crimes and 

misdemeanors defined by statute.

Referring to the Hudson case, Taft made the follow

ing observation:

"The decision was by a majority of the Court 
and among the dissenting members was Mr. Justice 
Story who expressed himself with vigor to the con
trary in United State? v. Coolidge which was reversed 
by a majority of the Court. . The Hudson decision was 
made in 1812. It is not too much to say that, im
mediately after the ratification of the Constitution, 
the power and jurisdiction of the federal courts to 
indict and prosecute common law crimes was thought 
to exist by most of the then members of the Court."

This observation may reasonably be taken to reflect 

the feeling of the whole Court, Nor does it seem unreason

able to infer from it that, had a case been presented the 

facts of which must necessarily have raised the question, 

the holdings, that for more than a century had declared the 

non-existence of a federal common law, might have been over

turned. Yet, notwithstanding the severe criticism of the 

Hudson case, it is not expressly overruled. Moreover, its 



dictum to the efis-ct that the power -of federal courts to 

fine and imprison for contempt need not be derived from 

statute, is fully quoted with approval. One may therefore 

say that, for the present at least, the law is, perhaps as 

follows:

All crimes against the United States must be declared 

to be so by statute; yet criminal contempt is not a crime 

against the United States in the sense that it requires 

statutory authority for its enforcement; although, on the 

authority of Ex Parte Grossman, it is an offense against the 

United States within the pardoning power. The hesitation 

with which the writer makes the statement arises not only 

from the doubt thrown by Ex Parte Grossman upon the sound

ness of the Hudson Case, but from the doubt that exist's in 

his own mind concerning the future of Ex Parte Grossman.

It does not seem impossible that the case might be repudiated 

as an authority for the very point it purports to decide. 

Throughout its entire history both bench and bar assumed that 

the contempt for which Grossman was convicted had no statutory 

basis. Yet it seems worthy of suggestion at least that 
section 4, paragraph 3 of the National Prohibition Act1 had 

1) 41 Stat. 305, 307. "In the case of the violation of any
injunction, temporary or permanent, granted pursuant to 
the provisions of this Title, the Court, or in vacation a 
Judge thereof, may summarily try and punish the defendant. 
The proceedings for punishment for contempt shall be com
menced by filing with the Clerk of the Court from which 
such injunction issued information under oath setting out 
the alleged facts constituting the violation, whereupon the 
Court or Judge shall forthwith cause a warrant to issue 
under which the defendant shall be arrested. The trial 
(cont’a. on next page)



made the violation of any injunction, issued pursuant to the 

enforcement of that Act, a crime against the United States. 

Certainly if it would be held to have done so, Ex Parte 

Grossman is destroyed; for on the facts of the case there 

could have been no doubt of the President's power to pardon 

for Grossman’s contempt.

It seems doubtful that the problem of federal 

common law jurisdiction will often ar’ise in the future. A 

myriad of federal statutes define almost every conceivable 

crime. Perhaps It may arise with respect to the question 

whether there Is any common law of the United States in 
civil cases. Justice McLean in Wheaton v. Peters1 - a 

literary property case - has denied, on -precisely the same

Footnote (1) continued from page 79:

may be had upon affidavits, or either party may demand 
the production and oral examination of the witnesses.
Any person found guilty of contempt under the provisions 
of this section shall be punished by a fine of not less 
than $500 nor more than $1,000, or by imprisonment of 
not less than thirty days nor more than twelve months, 
or by both fine and imprisonment. "

1) 8 Pet. 591.

2) See also dictum in Smith v. Alabama 124 U.S. 465.

2 
reasoning as Chase, that there can be any such common law. 

Yet because of the multiplicity of contracts entered into 

by the present federal government with Individuals in all 

the States and Territories; because of the diversity of 

law that exists concerning property interests under mortgage 



which may affect foreclosures under the Home Owners Loan Act, 

situations may arise in which the Court will be requested 

further to examine the question. Whether in that event the 

reasoning of Chase would be sustained, is, in view of the 

criticism so consistently levelled at it, difficult to predict. 

To the writer it would seem that it should be sustained; and 

that, if its curious history implies anything, it would be.
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Chapter V.

Ex Post Facto Laws

By all odds the best known, the most frequently 

cited and the most extensively quoted of Chase’s opinions 

was delivered at the August term of the Supreme Court, in 

1798, in the case of Calder v. Bull (3 Dall. 386). No 

decision in which he ever participated has become so closely 

associated with his name. Indeed, in the numerous subsequent 

cases discussing it, the separate opinions by Justices 

Paterson, Iredell and Cushing have been almost wholly ignored. 

On occasion, in fact, the Court has stated that "the opinion 

was delivered by Mr. Justice Chase'*. It was not, to be sure, 

a skilfully arranged opinion, but it was a thorough-going 

solution of the problem of constitutional interpretation 

Involved in the light of both history and logic, and a 

devastating application of close legal reasoning to the facts. 

Had he delivered no other opinion in his lifetime this clas

sic performance would have entitled him to a permanent place 

in the history of American Constitutional Law. It settled 

at once and forever the restricted meaning of the words "ex 

post facto" when applied to laws whose passage was prohibited 

to the Federal Government by the Constitution in Article I, 

section 9; and to the States in Article I, section 10. It 

provided, for the use of the Court in later cases, the most 

comprehensive working definition of ex post facto laws ever 



to be uttered to that time. It contained a dictum that may 

reasonably be regarded as the germ from which the distinctly 

American conception of due process of law was evolved.

On March 21, 1793, the County Court of Hartford, 

Connecticut, disapproved and refused to record for probate the 

will of one Norman Morrison; and as a consequence of this 

decision a right to recover certain property became vested 

in Calder and wife. However, on May 2, 1795 - after the 

statutory period for taking an appeal had expired - the 

State Legislature passed a resolution which set aside,the 

decree and granted a new hearing by virtue of which the will 

was sustained and the right of the Calders divested. Accord

ingly, this resolution was contended to be void under Article I 

section 10 of the Federal Constitution on the theory that, as 

the expression "ex post facto" is to be understood in the 

literal sense, the true meaning of the prohibition must be 

construed to be that the States "pass no law to deprive a 

citizen of any right vested in him by existing law".

In a learned opinion overruling this contention 

Chase observed that while the literal meaning of the prohibi

tion might be "that a law shall not be passed concerning, and 

after the fact or thing done or action committed", yet the ob

vious Intention of the prohibition was that "the legislatures 

of the several States shall not pass laws after a fact done 

by a subject or citizen which shall have relation to such 

fact and shall punish him for having done it..." This was its 

obvious intention because the terms "ex post facto" when 



applied, to a law had. acquired, an appropriate technical mean

ing among lawyers, legislators and. authors that had. long been 

in use before the Revolution, namely, that they referred, to 

penal legislation only. Certainly in the history of the 

English law they had been applied by the Judges solely to 

"statutes that created crimes or Increased the punishment of 

them"; and where the words were used in the Constitutions of 

Delaware, Maryland, Massachusetts and North Carolina, they 

pertained alone to penal legislation. Moreover, Alexander 

Hamilton had declared the words as used in the Federal Con
stitution to have the same restricted application.^ Indeed 

the inclusion of the prohibition in that instrument had 

been induced by the British parliamentary practice of pass

ing laws that inflicted punishment for acts not punishable 

when committed or that provided a greater punishment than 

the law had annexed to an offense. "With few exceptions", 

said Chase, "the advocates of such laws were stimulated by 

ambition, or personal resentment" and to prevent such, and 

similar acts, of violence and injustice the prohibition was 

introduced into the Constitution as "an additional bulwark in 

favor of the personal security of the subject, to protect his 

•person from punishment by legislative acts having a retro

spective operation." Plainly it was not inserted to secure 

the citizen in his private rights either of property or con

tracts, for if it was, the separate prohibitions against making

1) The Federalist (84). 



anything but gold. and. silver coin a tender in the payment of 

debts, and against the passage of any law impairing the 

obligation of contracts, were entirely unnecessary and impro

per. Nor could it have been considered by the framers as 

extending to prohibit the deprivation of even a vested right 

in property, otherwise the provision that property should 

not be taken for public use without just compensation was 

superfluous. ”In my' opinion", wrote Chase, "the true dis

tinction is between ex post facto laws and retrospective 

laws. Every ex post facto law must necessarily be retro

spective; but every retrospective law is not an ex post facto 

law. The former only are prohibited."

It might be admitted that every law impairing vested 

rights is usually unjust or oppressive and that, in general, 

a law should have no retrospect. "But there are cases in 

which laws may justly and for the benefit of the community 

and also of individuals, relate to a time antecedent to 

their commencement, as statutes of oblivion or of pardon. . . 

or (laws) to save time from the statute of limitations, or to 

excuse acts which were unlawful when committed, and the like." 

Yet if the phrase "ex post facto" be interpreted in the literal 

sense and the constitutional prohibition construed to prohibit 

the enactment of any law after a fact, the passage of such 

proper legislation would be prevented and the power of the 

legislatures would be thereby enormously restricted.

In support of his contention for a literal inter

pretation of the phrase counsel for the appellant had collected 



in his brief numerous civil cases in which the words had been 

so understood. They held, however, either that a man may 

become a trespasser from the beginning by matter of after 

fact, or, that an act unlawful in the beginning may become 

lawful by matter of after fact. Chase agreed that the words 

had the meaning contended for, and no other, in the cases 

cited, and in all similar cases where they are used unconnected 

with legislative acts or laws. But he declared that "there 

appears to me to be a manifest distinction between the case 

where one fact relates to and affects another fact, as where 

an after fact by operation of law mahes a former fact either 

lawful or unlawful: and the case where a law made after a 

fact done is to operate on and to affect such fact. In the 

first case both the acts are done by private persons. In 

the second case the first act is done by a private person, 

and the second act is done by the legislature to affect the 

first act.” It was the second case that was contemplated 

by the constitutional prohibition.

In his application of these principles to the situa

tion in the instant case Chase declared that, inasmuch as no 

act done by the Calders was in any manner affected by the 

Connecticut resolution, they were neither within the intention 

nor the letter of the prohibition. The original decree of 

the Probate Court of March 21, 1793, was the only fact on 

which that resolution operated. Moreover, so far as the 

resolution alone was concerned, it did not operate on any
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right whatever. It was in consequence of the new hearing it 

granted, and the second decree, that the Calders were deprived 

of a right to recover property. But even they deprived the 

Calders of no perfect and exclusive, no vested, right in 

property because the original decree disapproving the will 

did not transfer any property to them.

That Chase's opinion in this case gained recogni

tion as the great American authority on ex post facto laws 

is, doubtless, to be attributed in a measure to its compre

hensive treatment of the subject,to the scope of its histori

cal learning, to the resourcefulness with which it tackled 

and ground to powder every conceivable argument that could 

be deduced from the law or facto for reaching a different con

clusion. But more than to anything else it is to be attribut

ed to the definition of. ex post facto laws that it afforded; 

for that definition caused its citation in later cases to the 

exclusion of the other opinions. Not that they were in any 

sense inferior performances. They might even be considered 

as more lawyerlike. latvrson and Iredell were content to 

point out that from the commencement of Connecticut’s civil 

polity its State Legislature had acted in the dual capacity of 

a house of legislation and a court of judicature with powe^ 

of granting new trials in certain exigencies; and that since 

in this instance it must be considered as having acted in 

its judicial capacity, there was an end of the matter. Cer

tainly the opinion of Chase cannot be regarded as remarkable 

because of the conclusion reached that the phrase "ex post facto" 



had. no application to retrospective legislation in general.
1

Not only was the Court in entire agreement on that point, 

but in view of the mass of evidence marshalled by Chase to 

support it, it is difficult to imagine how any other conclu-
o

sion could have been possible. Even the intelligent layman 

of the time must have known the legal meaning of the phrase, 

for Blackstone was his authority on the law and he was widely 

read; and Blackstone had declared an ex post facto law to be 

enacted "when after an action (indifferent in itself) is com

mitted, the legislature then for the first time declares it 

to have been a crime and inflicts a punishment upon the person
3who has committed it”. Nor does it seem that a layman would 

have been justified in expecting Chase to construe the phrase

1) Both Paterson and Iredell declared that even if it could 
be assumed that the Legislature acted in its legislative 
capacity, the resolution would not have been ex post 
facto because the phrase had the technical meaning that 
Chase ascribed to it.

2) It is true that Justice Johnson, in 1829, declared in 
Saterlee v. Mathewson (2 Pet. 380): "This Court has 
had more than once to toll up hill in order to bring 
within the restriction on the States to pass laws violat
ing the obligation of contracts, the most obvious cases 
to which the Constitution was intended to extend its 
protection; a difficulty which it is obvious might often 
be avoided by giving to the phrase ex post facto its 
original and natural application.” But it is submitted 
that this statement seems rather to express a regret 
that the phrase had not retained its original, literal 
meaning, than a belief that it had not acquired a 
technical legal meaning at the time Calder v. Bull was 
decided.

3) Comms. I, 46.
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as used. In the Constitution in any other than its legal 

acceptation. The face of the document, the arrangement 

of the distinct members of the sections in which the 

phrase occurred, pointed to the fact that it was used in 

its legal meaning. Yet Dr. Edwin S. Corwin has declared 

it to be an open question whether Chase’s construction
> met with the intention of the framers;^ indeed, he has

written rather recently:

"That some, at least of the framers design
ed this clause for the very purpose of putting a 
stop to the legislative practice common in many 
States, in 1787, of interfering with the deci
sions of ordinary Courts affecting rights of 
property and contract, there can be little 
question. In the early case of Calder V. Bull, 
however, this hope was frustrated by a decision 
confining the clause to penal legislation. . . 
Yet at the same time he (Justice Chase) endeavor-

•X ed to assuage the disappointment which the Court
was fully aware its decision would produce, by 
assailing vigorously the notion of legislative 
"omnipotence" and by pointing to transcendental 
principles protective of the property right which 
he insinuated could be properly enforced by the g 
State Courts if they but chose to essay the task."

Now it is admitted that in a dictum to be consid-

ered hereafter Chase, Federalist that he was, did point 

to "transcendental principles protective of the property 

right" which could be "properly enforced by the State 

Courts if they but chose to essay the task." But the 

assumption that he did so for the purpose of assuaging 

the "disappointment" that he was "fully aware" his decision

1) The Basic Doctrine of American Law, 12 Mich. L.R. 249.

2) The Twilight of the Supreme Court, (1934) p. 57.
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would produce would seem to be unwarranted on the basis 

of any evidence to be found either in the opinion itself 

or outside it. At least it is the contention of the 

writer that little disappointment was to have been 

anticipated and that little can be shown to have resulted. 

Moreover, he feels that by temperament Chase was not 

addicted to the habit of assuaging disappointment. But, 

assuredly, the writer is unable to agree that a doubt 

could exist concerning Chase's construction of the ex post 

facto clauses being in accord with the Intention of the 

framers. That a number of the delegates were desirous 

of prohibiting all retrospective legislation is known;

that some, at one time, understood the words' "ex post facto" 

to be sufficiently broad for the accomplishment of that 

desire is probable; that one, at least, was afraid that 

they would accomplish that result is admitted. But that 

any could have left the Convention with such an understand

ing is scarcely credible. Certainly an investigation of 

the notes of their debates would seem to dispel any pos

sible doubt that Chase’s construction was correct.

On August 22, when the clause prohibiting ex post 

facto laws was introduced by Gerry and McHenry, the entire 

debate was concerned with the necessity or advisability of 

including it in the Constitution. In the minds of Gerry, 

Carroll, Rutledge and Williamson its Inclusion was regard

ed as advisable, the latter remarking that it "may do good"
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À

because '’the Judges can take hold of It". Yet to Morris, 

Johnson, Wilson and Ellsworth its inclusion seemed wholly 

unnecessary. The latter expressed the thought of those 

opposed when he contended that there was "no lawyer, no 

civilian, who would not say that ex post facto laws were 

void of themselves. It cannot then be necessary to prohibit 

them". However, the phrase was inserted into the Constitu

tion by a vote of 7 to 3, North Carolina being divided, 

after a debate that, curiously enough, threw no possible 
light upon the meaning to be attached to the phrase.^

On August 29, however, a single statement was 

recorded, the importance of which can hardly be exaggerated. 

It was made, apparently, pursuant to some subsequent discus

sion which does not appear:

"Mr. Dickenson mentioned to the House that 
on examining Blackstone’s Commentaries, he found 
that the terms ’ex post facto’ related to crimi
nal cases only; that they would not consequently 
restrain the States from retrospective laws in 
civil cases, and that some further provision for 
this purpose would be necessary."2

The only other statements to be recorded with res

pect to this clause appeared on September 14 when the Conven

À

1) This day’s debates recorded by Madison are contained in 
the following publications: The Formation of the Union, 
House Document No. 398, pp. 596-7; The Records of the 
Federal Convention, Max Farrand Ed. , II, 375-6; Eliot, 
Debates on the Federal Convention, 1787, V, 462-3. The 
Notes of Yea,ts, Hamilton, King and Paterson contain noth 
ing with respect to the entire subject of ex post facto 
laws. McHenry’s Notes while less extensive are the same 
in substance as Madison’s and appear in The Formation of 
the Union p. 942 and in Farrand, II, 378.

2) Elliot V, 488; Farrand, II, 448; Formation of the Union, 
p. 633,
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tlon was considering the report of the Committee on Style 

and Arrangement. Mr. George Mason then made a motion to 

strike out the words "nor any ex post facto law" from Article

I, Section 9, because "he thought it not sufficiently clear 

that the prohibition meant by this phrase was limited to 

cases of a criminal nature, and no Legislature ever did or 

can altogether avoid them in civil cases". Mr. Gerry then 

seconded the motion "but with a view to extend the prohibi

tion to civil cases which he thought ought to be done."
1

But "on the question all the States were - no. " Could there 

be evidence any more convincing than this to show that the 

framers intended the phrase to apply to penal legislation 

only? Moreover, in this connection it is worth noting the 

view of Justice Paterson, a framer, in his opinion in the 

principal case:

"I had an ardent desire to have extended 
the prohibition in the Constitution to retro
spective laws in general. There is neither policy 
or safety in such laws; and therefore I have al
ways had a strong aversion against them..................
But on full consideration I am convinced that 
ex post facto laws must be limited in the manner 
already expressed; they must be taken in their 
technical, which is also their common and general 
acceptation and are not to be understood in 
their literal sense."s

In view of all the evidence multiplied above, it

would seem scarcely possible that any delegate could have

left the Convention in the belief that the constitutional

1) Fonnation of the Union p. 727-8; Eliot V, 545; 
Farrand II, 617

2) 3 Dall, at 397



prohibition included all retrospective laws. Nevertheless, 

there was one, and only one (so far as the debs.tes disclose), 

subsequently to assert such a belief. He was George Mason 

of Virginia. Yet it must be recalled that he was a vigorous 

opponent of the ratification of the Constitution and that 

the opponents of that document were apt to attack it at 

any point where, by possibility, they might find an Achilles- 

heel. However, if his belief was not merely simulated, it 

probably grew more out of fear than out of conviction. There 

was much current hostility to the holders of Continental 

and State securities bought at a discount; and it was strongly 

felt that they should not be redeemed at face value. Accord

ingly Mason maintained in the Virginia Convention that "when 

they prohibit the making of ex post facto laws, they (the 

Federal and State Legislatures) will have no power to prevent 

our being ruined by paying that money at its nominal value" 

for "should any ex post facto law be made to relieve us from 

such payments, it would not be regarded, because ex post 

facto laws are interdicted in the Constitution.In vain 

did Governor Randolph reply that "ex post facto laws, if 

taken technically, relate solely to criminal cases; and my 

honorable colleague (Mr. Madison) tells you it was so inter

preted in Convention. . With regard to retrospective laws 

there is no restraining." Mason was not to be convinced:

1) Eliot III, 472

2) Eliot III, 477



"He (Randolph) says that ex post facto laws 
relate solely to criminal matters. I beg leave 
to differ from him. Whatever it may be at the 
bar or In a professional line, I conceive that 
according to" the common acceptation of the words, 
ex post facto laws and retrospective laws are 
synonymous terms. Are we to trust business of 
this sort to technical definition?. . . Whatever 
may be the professional meaning, yet the general 
meaning of ex post facto law is an act having a 
retrospective operation. This construction is 
agreeable to its primary etymology.1,1

Yet notwithstanding these statements it may be seen

from his speech that had Mason been able to believe that the 

phrase had only the technical meaning ascribed to it by 

Randolph, had he been able to feel that the Courts would 

not give it the literal interpretation that he himself 

contended for, he would have been entirely satisfied. He, 

therefore, could hardly .have been "disappointed" by Chase’s 

restricted construction.

Certainly that construction has ever since been 

approved and followed; for the phrase has consistently 

been declared to refer solely to penal legisla.tion^ and to 

have no application to Judicial a.ction however erroneous
4 

and Inconsistent that judicial action might be. It would

seem almost unnecessary to add that a statement by Chase in 

the opinion: "I do not consider any law ex post facto,

1) Eliot III, 479.

2) Orr v. G-ilman, 183 U.S. 278, 285: Johannessen V. United 
States, 225, U.S. 227, 242.

3) Ross v. Oregon, 227 U.S. 150.

4) Frank v. Mangum, 237 U.S. 309.



within the prohibition, that mollifies the rigor of the 

criminal law1 11, has been followed, although courts, as might 

be expected, have differed as to what constitutes mollifica

tion. ”'L

1) Rooney v. North Dakota, 196 U.S. 319; Malloy v. South
Carolina, 237 U.S. 180.

The most interesting aspect from which subsequent 

cases may be discussed is with x’espect to their bearing upon 

the subsequent history and present status of Chase’s cele

brated definition. That definition was as follows:

"I will state what laws I consider ex post facto

laws within the words and the intent of the Prohibition:

I. Every law that makes an action done before the passing 
of the law, and which was innocent when done, criminal; 
and punishes such action.

II. Every law that aggravates a crime, or makes it greater 
than it was when committed.

HI. Every law that changes the punishment, and inflicts 
a. greater puni slime nt than the law annexed to the crime 
when committed.

IV. Evexy law that alters the legal rules of evidence, and 
receives less or different testimony than the law 
required at the time of the commission of the offense, 
in order to convict the offender.

All these and similar laws are manifestly unjust 

and oppressive. "

Perhaps it should be stated at the outset that no

case has ever been decided exclusively under Chase’s second 

category above. The statute apparently contemplated by him 

in that category was one making a certain act a greater 



offense in the eyes of the law than it previously hacL been 

considered. Generally speaking such a statute would also 

be repugnant to category three, since practically and 

almost necessarily an aggravation of the crime has an 

aggravation of the punishment as an invariable concomitant. 

Certainly no case has yet arisen in which the degree of a 

crime has been increased but not the punishment; and as a 

result categories two and three have always been treated 

together. It may also be remarked at the outset that there 

is no reason to suspect Chase of an intention to provide 

the Court with more than a working definition. Doubtless 

he would have been the first to agree with Justice Miller’s 

later observation that it was not to be supposed that he 

"undertook to define by way of exclusion all cases to which 

the constitutional provision would be applicable." Yet he 

did provide a definition that has always been revered, both
n

in state and federal courts, as the original and great 

authority upon the subject. It has been cited, and quoted 

from literally or in substance, in practically every case 

in which the problem has since been involved. Moreover, it 

has proved adequate to the solution of nearly all. It may 

be admitted that the feeling has been expressed in certain 

1) Symptomatic of the general attitude of State Courts 
toward the definition is the statement of Judge Byrd: 
"it is too long acquiesced in and recognized by repeat
ed and uniform adjudications to be now disturbed; and. . 
the only question is as to its application to cases as 
they arise*" Hart v. State, 40 Ala. 34, 37-8.



quarters that its fourth category has proved insufficiently 

broad to cover some of the cases; and that the Supreme

Court has been under the necessity of extending it. If 

that be true it is faint dispraise. But in the opinion of 

the writer it is by no means clear, from the language of 

the decisions at least, that the Supreme Court has under

stood itself to extend it. There are numerous cases in 

which the decision has been reached so patently, correctly 

and unanimously, under the Chase definition, that no use

ful purpose would be served by their consideration.

Accordingly, only those Supreme Court cases will be examined 

in which its application has beep regarded to be in serious 

doubt, or in which observations have been made that reflect 

the Court’s attitude with respect to its comprehensiveness.

The first cases in which a grave difference of 

opinion occurred concerning the interpretation of Chase’s 

definition were considered together at the December term of 

the Supreme Court, in 1866, and were decided five to four.
1

They were Cummings v. State of Missouri and Ex Parte
p

Garland. In the former case it appeared that in 1865 the 

Constitution of Missouri had been amended so as to require 

a test oath of loyalty before any clergyman should be com

petent to teach or preach. Some of the past acts against 

which the oath was directed had been considered offenses; 

others had never been classed as such in the laws of any

1) 4 Wall. 277

2) ibid 333
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State, while others were not even blameworthy. The deponent, 

among other things, was called upon to swear that he had 

never by act or word manifested adherence to, or a desire for 

the triumph of, the cause of those who had been in armed 

conflict with the State or the United States. Moreover 

he was required to swear that he had never even manifested 

sympathy with those in rebellion. Father Cummings, a Catholic 

priest, had been indicted and convicted of preaching without 

having taken the oath. In Ex Parte Garland it appeared 

that Congress in 1862 had passed an act pare scribing an oath 

to be taken before any person might be allowed to practice 

in the federal courts. Among other things the deponent was 

required to swear that he had never accepted or exercised 

an office under any pretended authority in hostility to the 

United States. Since the petitioner had been a Senator of 

the Confederacy he was unable to take the oath.

In each case the Court declared the legislation 

to be ex post facto and void under the first and third 

categories of Chase’s definition - because it provided 

punishment for many acts which were not offenses when com

mitted and additional punishment for other acts that had 

been offenses at the time. In the opinion of the majority 

the required oath in neither case bore any possible rela

tion to the qualification of the deponent to practice his 

chosen profession; but plainly had been designed to reach 

his person by inflicting upon him punishment for certain 

acts not punishable in any other way. Certainly, declared 



the Court, the disqualification from the pursuit of a lawful 

calling must be regarded as "punishment" notwithstanding it 

be inflicted without the formality of a trial and conviction. 

The oath subverted the presumption of Innocence and made 

the enjoyment of an acknowledged right of citizenship to 

depend on what to whole classes of persons was the perform

ance of an impossible condition. Clearly the provisions of 

the federal constitution cannot be evaded by the form in 

which legislative power is exerted.

On the other hand in a single opinion directed to 

both cases the four dissenting justices took the position 

that the oath bore a direct relation to an essential qua,!?- 

fication for practicing both professions, namely, the dis

position to support or overturn government; and that since 

the laws in question contemplated no formal indictment, 

trial and conviction, the proceeding they required must be 

regarded as civil rather than criminal and, therefore, as 

not imposing "punishment", in the legal sense, within the 

meaning of Chase’s definition. The significant feature of 

both opinions is that they reached their different conclu

sions squarely within that definition - by different inter

pretations of the word "punishment" as used in categories 

one and three. That the entire court was of the belief 

that the definition was sufficiently extensive to cover the 

situation involved may be seen in the observations of 

Justice Miller in the dissent:
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"The meaning of that term (ex post facto law) 
as used, in the Constitution is a matter which has 
been frequently before this Court, and. it has been 
so well defined as to leave no room for controversy. 
The only doubt which can arise is as to the char
acter of the particular case claimed to come within 
the definition and not as to the definition of the 
phrase itself. . The first case on the subject is 
that of Calder v. Bull, and it is the one in which 
the doctrine concerning ex post facto laws is most 
fully expounded:" (Here the justice sets out the 
Chase definition in extenso and continues:)

"This exposition of the nature of ex post 
facto laws has never been denied, nor has any court 
or commentator on the Constitution added to the 
classes of laws here set forth, as coming within 
that clause of the organic law.

Thus it may be noted from this statement that for

seventy years after the decision in Calder v. Bull the

definition had remained Intact without extension. Indeed

it was not until 1882 - nearly ninety years after the

decision - that some have understood the Court to have
2 extended the definition in the case of Kring v. Missouri.

But that the Court so understood itself is by no means

clear. Kring, indicted for first degree murder, by leave

of court entered a plea of guilty in the second degree, 

upon which he was sentenced to twenty-five years imprison

ment. This conviction was reversed on appeal upon the 

ground that Kring’s guilty plea had been induced by a previous 

understanding with the State’s attorney that his sentence

1) 4 Wall at 390

107 U.S. 221. 
to extend the 
99 South 536;

Cases in which this case has been declared 
definition are: State v. Board of Parole,
Lockea v. State, 167 Pac. 638.

2)



would, not exceed, ten years. At the time the offense was 

committed the law of Missouri as interpreted by its courts 

declared that:

"When a person is indicted for murder in
the first degree and is put upon his trial and 
convicted of murder in the second degree and a 
new trial is ordered at his instance, he cannot 
legally be put upon his trial again for the 
charge of murder in the first degree, he can be 
put upon his trial only upon the charge of mur
der in the second degree.'1

1) The same Justice who declared in his dissent, in the two 
previous cases discussed, that Chase's categories had 
never been added to.

Shortly after the offense was committed, but before 

the plea of guilty was entered, Missouri adopted a new 

Constitution in which it was declared that when a Judgment 

of guilty is reversed for error of law the cause when 

remanded is to be placed upon the same footing as a new 

trial. Accordingly, upon the second trial of Kring the 

court directed a general plea of not guilty to be entered, 

Kring was found guilty of murder in the first degree, and 

sentenced to death.

In another five to four decision the Court held 

the provision of the Missouri Constitution to be ex post 

facto as to Kring because it must be regarded as relating 

to the time when the offense was committed, not to the 

time when the plea and Judgment were entered; and that con

sidered in that relation it took away what, by the law of 

the State, was a good defense to murder in the first degree. 
In the majority opinion written by Justice Miller^ the Chase 

definition is again set out in extenso, and it is declared 

that:



"In the case before us the Constitution of 
Missouri so changes the rule of evidence that what 
was conclusive evidence of innocence of the higher 
grade of murder when the crime was committed, 
namely, a judicial conviction for a lower grade of 
homicide, is not received as evidence at all, or, 
if received, is given no weight in behalf of the 
offender. It also changes the punishment, for, 
whereas the law as it stood when the homicide was 
committed was that, when convicted of murder in 
the second degree, he could never be tried or pun
ished by death for murder in the first degree, the 
law enacts that he may be so punished, notwith
standing the former conviction."1

From the foregoing statement it would seem to be 

clear that the law was declared ex post facto because it 

violated the third category of Chase by changing the 

punishment, and the fourth category by receiving ’’less 

testimony than the law required at the time of the commis

sion of the offense, in order to convict the offender. " 

Indeed it would seem obvious that the decision was based 

upon theChase definition were it not for the perplexing 

statement added, that it was not to be supposed that the 

definition "undertook to define, by way of exclusion, all 

the cases to which the constitutional provision would be 

applicable." And by the additional fact that Justice 

Miller then quoted a definition of Justice Washington given 

in a charge to the grand jury in United States v. Hall in 

1809:1 2

1) 107 U.S. at 228

2) 2 Wash. 366; Fed. Case 15, 285



"An ex post facto law Is one which, in its 
operation makes that criminal which was not so at 
the time the action was performed; or which in
creases the punishment, or, in short1, which, in 
relation to the offense or its consequences, 
alters the situation of a party to his disadvant
age . "

1. Italics are mine.

Justice Miller then declared with respect to this 

definition that the Constitution of Missouri having taken 

away a substantial right which the law had given the 

accused at the time to which his guilt related, it had 

thereby altered his situation to his disadvantage.

Some have believed this opinion to have found the

Chase definition insufficient to cover the situation involv

ed and to have extended it by the words "or, in short, 

which, in relation to the offense or its consequences, 

alters the situation of the party to his disadvantage". 

However, they generally fail to note the fact that the langu

age of this so-called extension is actually that of Justice 

Washington rather than that of the Court itself. They also 

fail to have a proper regard for the usual meaning of the 

words "in short". Now it is very probable that the clause 

in which those words appeared in Washington’s definition 

was regarded by him as merely parenthetical - as being 

merely another and more succinct way of expressing the two 

clauses preceding it. Nor is there any reason to suppose 

that Justice Miller viewed it otherwise, or, that he regarded 

himself as extending the Chase definition by that clause.



Washington's definition was delivered in 1809 and must have 

been known to Justice Miller at the time of his dissent in 

Cummings v. Missouri. Yet no mention was made of it then, a 

circumstance that indicates, at least, that he could not 

have regarded it as adding anything of value. Certainly 

there is no criticism of the Chase definition in the Kring 

case unless it is to be inferred from the fact that Washing

ton's definition was quoted following his statement that 

Chase had not undertaken to define all cases to which the 

constitutional prohibition would be applicable. Surely it 

does not follow inevitably from that fact that Justice Miller 

understood himself to add a separate, a fifth, category to 

the definition. Noi’ is there any statement in the dissent

ing opinion to indicate a belief on the part of those justices 

that the majority had so extended it. On the contrary they 

not only decided the case squarely within the Chase defini

tion and failed to mention that of Washington, but they 

actually used language similar to that of the Washington 

definition as if to convey their impression that it summed 

up Chase's fourth category. After setting out the Chase 

definition they query: "Now under which of these heads 

does the controverted rule of the Missouri Constitution fall? 

It cannot be contended that it is embraced in either of the 

first three. If in any it must be covered by the fourth.

But what rule of evidence is altered to the disadvantage of 

the prisoner?”1 None, they answer, because the new law

1. 107 U.S. g,t 239. Italics are mine.
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being in effect at the time the plea was entered, the evi

dence of which the prisoner i.s said to have been deprived 

came into existence after the law had been changed. The 

law therefore related to procedure and not to the merits 

of his defense.

The writer* s inference that the Court in the

)k~ Kring case actually decided it under the Chase definition,

and did not consciously'' extend it, seems borne out by the 

unanimous opinion written by Justice Harlan in Hopt v. 
Utah’’* decided in the following year. At the time of the 

murder for which Hopt had been indicted a section of the 

Utah Civil Practice Act declared convicted felons to be in

competent to testify as witnesses. Shortly thereafter this 

section was repealed by statute and a felon was allowed to 

testify at his trial. In holding this statute not to be 

ex post facto on the ground that it related to procedure, 

the Court demonstrated that the facts did not come within 

the categories of Chase’s definition which it stated in 

substance, without the so-called extension:

"Statutes which simply enlarge the class of 
persons who may be competent to testify in criminal 
cases are not ex post facto in their application to 
prosecutions for crimes committed before their pas
sage; for they do not attach criminality to any act 
previously done, and which was innocent when done; 
nor aggravate any crime theretofore committed; nor 
provide a greater punishment therefor than was pre
scribed at the time of its commission; nor do they 
alter the degree, or lessen the amount or measure, 
of the proof which was made necessary to conviction 
when the crime was committed. "

1) 110 U.S. 574
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The first case after the decision in Kring v. 

Missouri to employ the language of its supposed extension 
was In Re Medley^ decided in 1889. There a statute, en

acted after the commission of a murder, which added to 

the death penalty in force at the time the additional 

punishment of solitary confinement pending execution, 

was declared to be ex post facto. Obviously the statute 

violated Chase’s third category and Calder v. Bull was 

cited as well as Kring v. Missouri. Yet the court was con

tent to describe an ex post facto law simply as one that 

"inflicts a greater punishment than the law annexed to 

the crime at the time it was committed; or which alters 

the situa.tion of the accused to his disadvantage". Not- 

"4- withstanding the deletion of the words "in short" from

the extension it may still be logically interpreted as 

merely embracing the first clause, for certainly a law 

that increases the punishment alters the situation of an 

accused to his disadvantage. Moreover, in the second 

case to employ the language of the so-called extension, 

Duncan v. Missouri decided in 1893,2 the statute involved 

~~ was declared not to offend any of Chase’s categories; and

to the resume of his definition Chief Justice Fuller added 

the words as originally expressed by Justice Washington, 

i.e. , with the words "in short" included. It would seem

1) 134 U.S. 160
2) 152 U.S. 377
3) The statute in this case increased the number of appel

late justices from five - the number existing at the 
time the crime was committed - to seven. It was held 
not to be ex post facto since it merely prescribed a 
different mode of procedure and left the essential pro
tections of the accused untouched.



logical to interpret the clause in this opinion as being 

equivalent either to Chase’s entire definition or to his 

fourth category, rather than as being an independent 

category.

That this was the probable interpretation of 

the Supreme Court itself may be inferred from the fact 

that in Gibson v. Mississippi, decided in 1895,the 

test laid down for an ex post facto law was Chase’s 

definition without extension, although Kring v. Missouri 

was cited. It is to be more strongly inferred from the 
pfact that in Hawker v. New York, decided two years 

later, Justice Harlan, after setting out the Chase defi

nition in its entirety without the extension, declared 

that "the scope and meaning of the ex post facto clause 

of the Constitution was detennined in Calder v. Bull, 

the opinion being delivered by Mr. Justice Chase. The 

classification there made of cases embraced by that pro

vision has been universally accepted by the courts of 

this country, although this Court said in Kring v. Missouri

1) 162 U. S. 565, 589-90. The statute changed the quali
fications of grand jurors from those in force when 
the crime was committed. It was held not to be ex 
post facto since it related to procedure only and 
did not affect the substantial rights of the accused.

2) 170 U.S. 189, 201. This case held a statute forbid
ding the practice of medicine by a convicted felon 
not ex post facto as to one convicted before its 
enactment upon the ground that it sought to protect 
citizens from physicians of bad character and convic
tion of felony bore a direct relation to moral 
character. Cummings v. Missouri and Ex Parte Garland 
distinguished.
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I that it was not to be supposed that the opinion in Calder

| v. Bull undertook to define, by way of exclusion, all the

cases to which the constitutional provision would be appli

cable. 11 Moreover, that the Court regarded the so-called 

extension as equivalent to, or interchangeable with, the 

Chase definition, is further evidenced by the fact that the 

same Justice Harlan, at the same term of Court, declared, 

in Thompson v. Utah,^- that it was unnecessary to review 

the numerous cases in which ex post facto laws had been 

considered, and added: "It is sufficient now to say that 

a statute belongs to that class which by its necessary 

operation and in its relation to the offense, or its con

sequences, alters the situation of the accused to his dis- 

advantage. "
o 

It must be admitted that in Thompson v. Missouri 

Justice Harlan may be regarded as having expressed some 

dissatisfaction with Chase's language in his fourth category. 

Certain letters of Thompson to his wife had been admitted 

in evidence, upon his trial for murder, for the purpose of 

comparison with other letters alleged to be in his handwrit

ing; and a conviction had been reversed on the ground that

1) 170 U.S. 343. This case held a provision of the Utah
Constitution providing for the trial of criminal cases 
by a jury composed of eight persons to be ex post facto 
in its application to felonies committed before its 
adoption - when twelve jurors were necessary - on the 
ground that it deprived one of a substantial right to 
a unanimous verdict of twelve rather than of eight 
jurors.

2) 171 U.S. 380,387
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they were improperly admitted for that purpose. The 

Missouri Legislature then passed an act providing that 

"comparison of a disputed writing with any writing proved 

to the satisfaction of the Judge to be genuine shall be 

permitted to be made by witnesses, and such writings and 

the evidence of witnesses respecting the same may be sub- 

r mitted to the court and jury as evidence of the genuine

ness or otherwise of the writing in dispute." On the second 

trial the letters were again admitted and Thompson again 

convicted. Accordingly Thompson contended that as the 

letters were not admissible at the time the alleged 

offense was committed, the subsequent statute changing the 

rule of evidence was ex post facto when applied to his 

case. With respect to this contention Harlan wrote at the 

outset: "It is not to be denied that the position of the

accused finds apparent support in the general language 

used in some opinions. Mr. Justice Chase in his classifica

tion of ex post facto laws in Calder v. Bull includes 

’every law that alters the legal rules of evidence and 

receives less or different testimony than the law required 

at the time in order to convict the offender.’" But, added

Harlan, "applying the principles announced in former cases ■ 

without attaching undue weight to general expressions", the 

case is to be assimilated to that of Hopt v. Utah because:

"The statute did nothing more than remove an 
obstacle arising out of a rule of evidence that 
withdrew from the considera/tion of the Jury testi
mony, which in the opinion of the legislature, 
tended to elucidate the essential fact to be 
established, namely, the guilt of the accused.
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*>

Nor did it give the prosecution any right that 
was denied to the accused. . for the rule 
established by it gave to each side the right 
to have disputed writings compared with writings 
proved to the satisfaction of the judge to be 
genuine. Each side was entitled to go to the 
jury upon the question of the genuineness of the 
writing.1 11

1) 181 U.S. 589.

2) 181 U.S.’at 593. The case held a statute permitting the 
State to appeal from the ruling of a superior court judge 
granting a new trial in a criminal case not ex post facto 
when applied to an offense committed before its passage.

3) 237 U. S. 180,183-4. The ca,se held a statute changing the 
punishment for murder from death - in force when the 
crime was committed - to electrocution, not to be ex post 
facto on the ground that it mollified rather than in-' 
creased the punishment.

In view of the language quoted above, it would 

seem permissible to argue that the fourth category of the 

Chase definition was sufficient to the decision because 

the rule of evidence was not altered "in order to convict 

the offender11. But whether this be a valid argument or 

not the fact remains that the Chase definition was accorded 

its old prestige in the next two cases to be decided.
i

In Mallett v. North Carolina, in 1900, it was
p

set out in its entirety, without the extension, and the 

facts held not to Infringe any of its four classifications. 

Nor does Justice Shiras in reviewing all the former cases 

suggest that they were not decided on the basis of the 

definition. In Malloy v. South Carolina, decided in 1914, 

Justice McReynolds, after referring to ’’the often quoted 

opinion of Mr. Justice Chase in Calder v. Bull" which 

"summs.rizes ex post facto laws within the intendment of 

the Constitution", sets the definition out elaborately,
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without the so-called extension, and adds: "And to. the gen

eral doctrine thus announced this Court has continued to 

adhere. "

It is not the contention of the writer that the 

language of Chase’s definition seems to him to have been 

broad enough to include some of the cases he feels to have 

been squarely decided under it. Indeed there, have been cases 

upholding certain changes of procedure that would seem to 

have infringed the wording of the fourth category. It is, 

however, his contention that the Chase definition, as a work

ing test, has shown a persistent vitality; and that the 

Supreme Court would not seem to have been aware of a need 

for its extension. Even if it be admitted that the Kring 

case did in fact extend it by the words that have been quoted, 

the extension would seem of no great value; for if the Chase 

definition is too narrow, the words of the extension are too 

broad to include all the cases in which changes of procedure 

have been declared to be unobjectionable. Manifestly some of 

those changes have altered the situation of the accused to 

his disadvantage. Perhaps, today, because of the number of 

precedents established, neither definition can be regarded as 

of very much use. Justice Stone would seem to have expressed 
this notion in 1925 in Beazell v. Ohio,^ the next and most 

recent case upon the subject. Failing to quote either the 

Chase definition or its supposed extension, he observed:8
1) 269 U.S. 167, 170.
2) In this case an Ohio law providing that persons jointly 

indicted for felony might on application to the Court be 
tried separately was amended so as to require a joint 
trial. The amendment was held not to be ex post facto 
since it related to procedure.
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"Expressions are to be found in earlier Judi
cial opinions to the effect that the constitutional 
limitation may be transgressed by alterations in 
the rules of evidence or procedure. . But it is 
now well settled that statutory changes in the 
mode of trial or the rules of evidence, which do 
not deprive the accused of a defense and which 
operate only in a limited and unsubstantia,l man
ner to his disadvantage, are not prohibited. . . 
Just what alterations of procedure will be held 
to be of sufficient moment to transgress the 
constitutional prohibition cannot be embraced 
within a formula or stated in a general proposi
tion.-*- The distinction is one of degree."

Yet somehow one feels that in the course of 

years the Chase definition has become so closely woven 

with the whole concept of ex post facto laws in America 

that few courts in the future would fail to make refer

ence to it. Certainly in the past it has exerted an 

extraordinary influence and has performed an extraordinary 

service.

1) Perhaps it may be worthy of note that in the same 
year, 1925, Judge McCamant in Butcher v. Maybury, 8 
Fed (2d) 155, set out Chase’s definition in full and 
declared: "This definition has been repeatedly
approved in form or substance", ibid, 1*59-60.
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Chapter VI.

The Germ of the American Concept of Due

Process of Law.

From the standpoint of American legal history 

the most important passage in Calder v. Bull appeared in 

the form of a dictum; and one doubts that a more influen

tial dictum was ever enunciated by an American jurist. In 

the guise of an argument to support his conviction that 

ex post facto laws would be invalid without express con

stitutional restraint, Chase, In this passage, provided an 

expression of principles which future Justices could cite 

as authority for curbing legislatures inclined to meddle 

with existing property rights. As a result, paradoxically 

enough, a case merely holding that constitutional provisions 

concerning ex post facto laws did not prohibit all retro

spective legislation came to have a restrictive effect upon 

most types of retrospective laws.

At the outset Chase had written as follows:

"I cannot subscribe to the omnipotence of a 
state legislature, or that it is absolute and 
without control, although its authority should not 
be expressly restrained by the constitution or 
fundamental law of the state. The people of the 
United States erected their Constitution, or form 
of government, to establish justice, to promote 
the general welfare, to secure the blessings of 
liberty and to protect their persons and property 
from violence. The purposes for which men enter 
into society will determine the nature and terms 
of the social compact; and as they are the 
foundation of the legislative power, they will 



decide what, are the proper objects of it. The 
nature and ends of legislative power will limit 
the exercise of it. This fundamental principle 
flows from the very nature of our free Republican 
Governments: that no man should be compelled to 
do what the laws do not require, nor to refrain 
from acts which the laws permit. There are acts 
which the Federal, or State, Legislatures cannot 
do, without exceeding their authority. There 
are certain vital principles in our free Republican 
Governments which will determine and overrule an 
apparent and flagrant abuse of legislative power; 
as to authorize manifest injustice by positive 
law; or to take away that security for personal 
liberty, or private property, for the protection 
whereof the government was established. An act 
of the legislature (for I cannot call it a law) 
contrary to the great first principles of the 
social compact cannot be considered a rightful 
exercise of legislative authority. The obliga
tion of a law in governments established an 
express compact, and on republican principles, 
must be determined by the nature of the power on 
which it is founded. A few instances will suf
fice to show what I mean: a law which punished 
a citizen for an innocent action, or, in other 
words, for an act which when, done was in viola
tion of no existing law; a law which destroys or 
impairs the lawful private contracts of citizens; 
a law that makes a man a judge in his own cause; 
or a law that takes property from A and gives it 
to B. It is against all reason and justice for 
a people to entrust a legislature with such 
powers, and, therefore, it cannot be presumed 
that they have done it. The genius, the nature 
and the spirit of our state governments amount to 
a prohibition of such acts of legislation and the 
general principles of law and reason forbid them. 
The legislature may enjoin, permit, forbid and 
punish; they may declare new crimes and establish 
rules of conduct for all citizens in future cases; 
they may command what is right and prohibit what 
is wrong; but they cannot change innocence into 
guilt, or punish innocence as a crime, or violate 
the right of an antecedent private contract, or 
the right of private property. To maintain 
that our Federal, or State, Legislature possesses 
such powers, if they had not been expressly 
restrained would in my opinion be a political 
heresy altogether inadmissible in our free 
institutions. "



The dominant idea, expressed in this passage 

was, of course, not a novel one. Perhaps the most per

sistent notion in the whole evolution of legal thought 

has been that there are superior principles of right to 

which ordinary man-made rules must conform. Nearly two 

centuries before it had been given its notable expression 
in England in Dr. Bonham's Case,1 when Lord Coke in a 

dictum declared that the common law would adjudge an Act 

of Parliament "against common right and reason" to be 

void. Yet there was not at the time of Coke's utterance 

a single instance in which a legislative act had been

1) 8 Rep. 118 a.

2) Hist. Eng. Law, Holdsworth, II, 441, 443

3) Holt in London v. Wood, 12 Mod. 687

p 
overruled by an English court; and, although his senti-

»z
ments were subsequently quoted with approval, the 

revolution of 1688 established parliamentary supremacy 

so unquestionably that they were deprived of any further 

force. However, notwithstanding this defeat for natural 

rights, it is not remarkable that Chase should have 

become their advocate. Nor is it remarkable that his 

dictum should have gained an influence in America denied 

to that of Coke in England. American soil, at the time, 

was more fertile for its nourishment because the American 

mood was more responsive to its suggestions. Natural law 

theories formed the whole groundwork of the resistance to 

Great Britain during the Revolution; for the nullification 1 2 3 



of various Acts of Parliament resulted from the belief 

that natural and inalienable rights had veen Invaded. 

Indeed these theories had been incorporated into the langu

age of the Declaration of Independence itself; and Chase 

had been a Signer. In the second place State Legislatures, 

before the Constitution was adopted, had been prone to 

adopt much special legislation. It might be true that en

actments setting aside Judgments, suspending the law as 

to individuals, or interpreting it for particular cases, 

had seemed unobjectionable while the punishment of Tories 

was their aim. But when this practice continued, without 

that excuse, it fell into disrepute. What was more natural 

then than that American courts should seize upon a dictum 

declaring legislative power to be constrained by the prin

ciples of a republican form of government as well as by 

those of natural law and the social compact, and use it as 

a needed check upon all such obnoxious legislation; particu

larly when that dictum had emanated from the supreme bench. 

Yet it is not to be inferred that the principles enunciated 

by Chase were universally accepted in America, at the time. 

As a matter of fact they received a sarcastic challenge 

and criticism from Justice Iredell in his opinion in the 

very same case:

"If then a government, composed of Legisla
tive, Executive and Judicial Departments, were 
established by a Constitution which imposed no 
limitations on the legislative power, the con
sequence would inevitably be that whatever the 
legislative power chose to enact would be law
fully enacted, and the judicial power could never
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Interpose to pronounce it void.. It is true that 
some speculative jurists have held, that a legis
lative act against natural justice must, in it
self be void; but I cannot think that, under such 
a government, any court of justice would possess 
a power to declare it so. 1,1

. But although, this dictum of Iredell was to gain 

its adherents in time, was even to gain the ascendancy 

during the floodtide of Jacksonian Democracy, its affect 

upon the development of American Constitutional Law was

slight, because it was disregarded by the leading jurists

in that crucial period of our early history when the 

foundation precedents of constitutional interpretation 

were being established. Doubtless the momentous Influence 

exerted by the classic statement of Chase upon the law

was made possible by its having won the Initial victory.

But that it exerted a momentous influence is unmistakable.

It foreshadowed the trend of constitutional decisions for 

more than a generation and it must he regarded as 1 11 stating

1) 3 Dall at

2) The Basic Doctrine of American Constitutional Law - E. S. 
Corwin 12 Mich. L. R. 247.

9 
the leavening principle of American Constitutional Law".~

One manifestation of the Influence of this dictum

is to be found in the restrictive canons of interpretation 

adopted by courts generally with respect to all retrospec

tive legislation. Starting with the presumption that the 

legislature did not intend a law to retroact, two important 

rules were developed: the first, that unless a contrary 

intention be unequivocally expressed, a statute should be 



construed prospectively even though, its retrospective 

application would not, by possibility, violate any con

stitutional limitation; the second, that if construed 

retrospectively a statute would operate to divest vested 

rights, it must receive a prospective construction, not 

favored by the letter, if it could stand with the statute's 

scope.However, the influence of the dictum that was of 

the greatest historic importance was that exerted upon 

the decisions of courts when dealing with statutes whose 

language Imperatively required a retrospective construction 

which would divest vested rights.

After the doctrine of judicial review had been 

established in 1803, courts seized upon the Chase dictum 

to protect these rights by declaring such statutes to be 

void on the ground of natural law and the social compact, 

thereby developing one of the most important components 

of the concept of natural rights, namely, the so-called 
oDoctrine of Vested Rights. Without the development of 

this doctrine it is conceivable that therenever would have 

been any constitutional law in America. Defining a vested 

right, as Chase had defined it in Calder v. Bull, to be 

"a right which has been acquired by an individual under 

1) Forsyth v. Marbury.Charet (Ga.) 324, 333; Wales v. 
Stetson, 2 Mass. 145; Goshen v. Stonington, 4 Conn. 209.

2) It would seem that the establishment of judicial review 
was also made possible by the implications to be drawn 
from Chase’sdictum. This is considered infra.



existing law to do certain acts or to possess or use cer

tain things", this doctrine soon came to mean that once 

the legislature had vested a right it could not be 

divested by subsequent legislation even though such legis

lation be not repugnant to any specific constitutional 

limitation. As early as 1802 certain judges had advanced 

this doctrine as a positive limitation on legislative
1 power in a split opinion in the Virginia Court of Appeals; 

but it was not until 1804 that it became a recognised 

basis of decision in the case of University of North
p

Carolina v. Fay. There an act of the legislature repeal

ing an earlier grant of lands to the University was held 

void, the Court saying that "the property vested in the 

trustees must remain for the uses intended for the Univer

sity until the judiciary of the country in the usual and 

common form pronounces them guilty of such acts as will, 

in law, amount to a forfeiture of their rights or a dis

solution of their body."

However, the early prestige to which the doctrine 

attained resulted from the sponsorship of the most illus

trious justices. It formed one basis for the decisions 

of Chief Justice Marshall in Fletcher v. Peck^ and Dartmouth 
A

College v. Woodward; and in a notable passage in the former 

1) Turpin v. Lacket, 6 Ca,ll. 113

2) 2 Hayw. 310

3) 6 Cranch 87

4) 4 Wheat. 518, 26 643-4.



case became blended with, the constitutional prohibition 

against the impairment of the obligation of contracts:

"It may be doubted whether the nature of 
society and of government does not prescribe 
some limits to the legislative power; and if any 
be prescribed, where are they to be found, if 
the property of an individual, fairly and honestly 
acquired, may be seized without compensation? . . 
It is, then the unanimous opinion of the Court, 
that, in this case, the estate having passed 
into the hands of a purchasex' for a valuable 
consideration, without notice, the State of 
Georgia was restrained either by the principles 
which are common to our" free institutions,1 or 
by the particular provisions of the Constitution 
of the United States, from passing a law whereby 
the estate of the plaintiff in the premises so 
purchased could be constitutionally and legally 
impaired and rendered null and void.

1) Italics are mine.

2) 6 Cranch 135, 139

3) ibid at 143

4) Society v. Wheeler, 2 Gall. 103

Yet much of the strength this case was to have 

as a precedent for natural rights was derived from the 

concurring opinion of Justice Johnson. In an explicit 

and colorful passage he made those rights the sole basis 

of decision:

'I do not hesitate to declare that a state 
does not possess the power of revoking its own 
grants. But I do it on a general principle, on 
the reason and nature of things; a principle 
which will impose laws even on the Deity.”3

Of even greater importance than these were the 

pronouncements of Justice Story. In an early case on
4

circuit he quoted the dictum of Chase with approval; and, 1 2 3 4



- 121 -

1
later, in Terrett v. Taylor made it the basis of his

decision - that grants of land made .by the Virginia Legis

lature to the Episcopal Church were irrevocable and could 

not be reassumed by subsequent legislation - by declaring 

that a different holding'would be "utterly inconsistent 

with the fundamental principle of a republican government 

and with the free enjoyment by a citizen of his lawfully 

acquired property". Moreover, in reaffirming this decision 

in Wilkenson v. Leland^, he wrote a passage that in later 

years was to be almost as extensively quoted as that of Chase:

"That government can scarcely be deemed to 
be free, where the rights of property are left 
solely dependent upon the will of the legis
lative body, without any restraint. The funda
mental maxims of a free government seem to 
require that the rights of personal liberty and 
private property should be held sacred. . We know 
of no case in which a legislative act to trans
fer the property of A to B, without his consent, 
has ever been held a constitutional exercise of 
legislative power in any state in the Union. On 
the contrary it has been constantly resisted as 
inconsistent with just principles by every 
judicial tribunal in which it has been attempted 
to be enforced. "

Notwithstanding the learning and distinction

of these justices, the most effective champion of the

Doctrine of Vested Rights was Chancellor Kent; and two

of his decisions, made widely known through his celebrated

Commentaries, were the most efficient causes of the growth

of that doctrine in the State Courts, where its growth at

1) 9 Cranch 43

2) 2 Pet. 627
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the time really mattered. In 1811, in Dash. v. Van Kleeck,^" 

he expressed, the belief that property rights are sacred, 

according to the '’general sense of mankind"; and, in 

consequence, he flatly refused to construe a statute 

retroactively so as to divest them because "nothing could 

be more alarming than such a subversion of principle." In 

1816, in Gardner v. Newburgh^ he held the power of eminent 

domain to be exercisable for a public purpose only, and 

not to be exercisable, even for that purpose, before just 

compensation had been awarded, not only to the individual 

whose property is taken, but also to one whose property 

is injured thereby. The first of these limitations he 

held to be "admitted by the soundest authorities and 

adopted by all temperate and civilized governments from 

a deep and universal sense of justice"; the second, to be 

necessary because the appropriation of property before 

just compensation has been made "would be unjust and con

trary to the first principles of government".'5 It is 

unnecessary to add that in neither of these cases was 

the pretense made that the statutes involved violated 

any express constitutional provision; or that both cases 

were bottomed squarely upon the dictum of Chase. 1 2 3 *

1) 7 Johns 477, 502

2) 2 Johns. Chan. 162

3) These cases were reaffirmed in Kents Commentaries,
13 ed., 455.
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Through the prestige afforded by these remark

able opinions this dictum gained momentum in the next 

twenty years as an authoritative basis for decision. 

It is true that in some instances courts rather than 

base their holdings upon it based them on a rather liberal 
interpretation of some specific constitutional restriction.^

> It is also true that it was often made the ground of very
2 

vigorous dissents. But there were many cases in which it 

was cited with approval for the proposition that statutes 

violative of natural rights or the principles of govern

ment and the social compact are void, although not repug- 

nant to specific constitutional provisions. In Holden v.
4James, to mention one leading case, the court held that

> although the legislature had- authority to Suspend the

laws, such suspension must be general, as it would be 

'Manifestly contrary to the first principles of liberty, 

natural justice, and the spirit of our Constitution and laws

1) Gunn v. Ba.rry, 15 Wall. 623; Forster v. Forster, 129 
Mass. 566.

2) Prince William School Board v. Stuart, 80 Va. 64, 77; 
Whaley v. State, 52 South. 946; New Decatur v. Amer. 
Tel. and Tel., 58 South. 613, 618; McLendon v. State, 
60 South 400; Smith v.Lake Shore and M. S. Ry., 72 N.W. 
328, 336; Crane v. Waldron, 94 N.W. 597; State v. 
Chicago Ry. Co., 143 S.W. 827; Battery Park v. Madison 
County Comrs., 4 7 S.E. 1019

3) Some of these are: Merrill v. Sherburne, 1 N.H. 199,213 
People v. Collins, 3 Mich. 343,395; University of Md. v. 
Williams, 9 Gill J, 365; Griffin V. Mixon, 38 Miss.
424, 434; Durkee v. City of Janesville, 28 Wis. 464,468; 
City of Janesville v. Carpenter, 46 N.W. 132; Castner v. 
Minneapolis, 99 N.W. 361; State v. Stuart, 120 South. 
335, 347.

4) 11 Mass. 396
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that any one citizen should enjoy privileges and advant

ages which are denied to all others under like circum
stances. " In Wilder v. Lumpkin,^ to mention another lead

ing case, a statute declaring it unnecessary to make 

security on appeal bonds was, so far as applicable to 

cases arising before its passage, declared void upon 

identical principles. Yet it must be admitted that seldom 

in these cases are such principles made the only ground 

of decision; and that it is not a simple matter to deter

mine the weight ascribed by the court to them in reaching 

the result. In some they would seem to have been regarded 

as the principal argument; in others but as an additional 

support. However, in Wilder v. Chicago etc. Ry. Co.^ a

a railroad company to tax as part of his costs a twenty- 

five dollar attorney’s fee, which was not allowed in any 

other type of case, was declared void on the sole ground 

that "it is repugnant to our form of government and out 

of harmony with the genius of our free institutions". 

Moreover, as late as 1890, Judge Shepard, in Miles Plant

ing Co. v. Carlisle,5 held the provisions of an Act of 

Congress granting bounties to sugar producers void; and 

declared that the principles upon which the solution of

1) 4 Ga. 208

2) 70 Mich. 382, 385

3) 5 App. D. C. 138
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the case depended were asserted in the "sound doctrine" 

of Justice Chase in Calder v. Bull, adding that "this 

impressive declaration of the limitations upon legislative 

power, pronounced in 1798, has lost none of its force or 

vitality through lapse of time but has been substantially 

affirmed and reaffirmed in cases before the same high 

tribunal and others. "

If the dictum of Chase had been "affirmed and 

reaffirmed", it should not be inferred that it had for

ever been in favor. Indeed, during the period of Andrew 

Jackson’s frontier democracy, and for a time thereafter, it 

had very nearly fallen into total eclipse. Extra-consti

tutional limitations based on immutable principles of 

natural rights and the social compact could hardly flourish 

when notions of popular sovereignty and rules of strict 

construction were in vogue. More in harmony with such 

concepts were assertions of the plenary nature of legisla

tive power when functioning within a written constitution. 

Accordingly, for a time, the dictum of Iredell was in the 

ascendant. Nor did it fail to force the recognition of 

its principles in the courts.Kent's doctrine of conse-

1) Some cases in which Iredell's dictum was cited with 
approval: People v. Gallagher, 4 Mich. 248; State V. 
Almond, 2 Houst. (Del) 639; Bridgeport v. Housatonic 
Ry. Co., 15 Conn. 496; Bell v. Gough, 23 N.J.L. 624, 
695; Williams v. Camack, 27 Miss. 219; Maynard v. 
Board of Canvassers, 47 N.W. 746; State v. Barrett, 
50 S.E. 506, 509; Western Metal Supply Co. v. Pillsbury, 
156 Pac. 491.
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quential damages was overthrown?" and. his doctrine that 

eminent domain is exercisable for a public purpose only 

was seriously threatened. Yet the statement made by Judge 

Shepard, in 1890, that the dictum of Chase had "lost none 

of its force or vitality through lapse of time" was un

doubtedly true. But it was true because its principles and 

ideas had become revitalized by their merger with, or 

translation into, a written constitutional limitation.

The performance of this judicial sleight-of-hand was 

accomplished first in the courts of New York; and through, 

the suggestions contained in three cases, decided shortly 

after the doctrine of natural rights began to revive 

toward the middle of the century, the performance would 

>. seem to have been made not only possible but predictable.

In 1843, in Taylor v. Porter,S a statute author- 

izing the construction of a road over the land of one 

private individual for the use of another was declared un

constitutional on three grounds: first, that it violated 

natural rights; second, that it violated a section of the 

New York constitution prohibiting the deprivation of any

• rights of a citizen unless by "the law of the land"; 

third, that it violated a further section of the same 

Constitution declaring that the life, liberty or property

of a citizen must not be taken without "due process of law".1 2 3 

1) Vanderbilt v. Adams, 7 Cowen 349; Styvesant v. New York, 
ibid 585.

2) 4. "Hill 140
* 3) New York in its constitution of 1821 was the first State

to use the expression "due process of law" in its 
organic law.



Although an analysis of the case would, clearly indicate 

the understanding on the part of the court that the two 

constitutional provisions referred to required merely a 

judicial trial according to usual forms and solemnities 

before the property could be taken - that it could not 

be taken "by mere legislation" - the case did serve to 

connect natural rights ideas with the expressions "law of 

the land" and "due process of law". Again in 1849 when,
1in White v. White, the New York Married Womans Act was 

declared unconstitutional so far as it attempted to divest 

rights legally acquired before its passage, it was declared 

so on precisely the same three grounds. But here again 

the natural rights argument was emphasized when the court 

maintained that "the security of the citizen against such 

arbitrary legislation rests upon the broader and more 

solid ground of natural rights and is not wholly dependent 

upon these negatives upon the legislative power in the 

Constitution". However, in 1851, when the prospective 

operation, of this Act was upheld in Perkins v. Cottrell,2 

the court reaffirmed the decision in White v. White on the 

single ground that a retrospective application of the 

statute "would be against the spirit of the Constitution 

which declares that no person shall be deprived of property 

without due process of law", although there is nothing to 

indicate that the term "due process" referred to anything

1) 5 Barb. 474

2) 15 ibid 446
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but procedure. Finally, in 1854, the case of Westervelt v.
1

Gregg held that the legislature had no power, by this 

same Act, to divest a husband’s interest in a legacy be

queathed to his wife before its passage on the ground that 

it violated that section of the Constitution prohibiting 

the deprivation of property without due process of law. 

In the opinion of Edwards, J, the meaning of the phrase 

"due process" is stated quite clearly to be "in the due 

course of legal proceedings according to those rules and 

forms which have been established for the protection of 

private rights". Nor is there anything in the separate 

opinion of Denio, J., to indicate a contrary belief unless 

it be read into his statement that the constitutional 

provision was "designed to protect the citizen against all 

mere acts of power whether flowing from the legislative 

or the executive branches of government". Yet there was 

a passage in Denio’s opinion that could hardly have failed 

to be of significance in the development of this subject in 

New York:

"I have intentionally forborne to rely upon 
the principle mentioned in some cases of a sup-

- posed implied restriction upon legislative power,
arising out of the nature of free institutions; 
firstly, because I suppose a judgment in favor 
of the respondent will stand firmly upon express 
constitutional provisions; but principally, 
because I am not prepared to assent to the doctrine 
that the courts can limit the authority of the 
legislature by exceptions which are not found in 
the Constitution itself."

1) 12 N.Y. 202
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By noting the gradual shift of emphasis in these 

cases from the limitation of natural rights to that of the 

due process clause as a basis of decision, and by taking 

account of some of the suggestions made in the opinions, 

one can almost feel that the court would inevitably merge 

the one limitation with the other when the proper kind of

> case should arise. It was not to be long in coming, and 

that is precisely what was done.

In the decade from 1846 to 1856 no less than six

teen states passed liquor laws that from the standpoint of 

the Doctrine of Vested Rights, at least, were the most 

reprehensible to be enacted since the doctrine was formu

lated. New York, in 1855, had enacted a statute that made

> it a criminal offense for owners of intoxicating liquors 

to sell them save for medicinal purposes, or to store them 

in any place but a dwelling house when not designed for 

such sale. The procedure provided for the enforcement of 

this Act was entirely unexceptionable. Yet in the famous 

case of Wynehamer v. The People", the court, reviewing a 

conviction for selling liquor owned before its passage,

- held the statute void as in conflict with the due process

clause of the State Constitution on the ground that the 

legislature was without power to make the sale or use of 

liquor, so owned, a criminal offense "even by the forms 

which belong to due process of law". "The true interpre

tation of this constitutional phrase", wrote Judge Comsttbck

1) 15 N. Y. 378.
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in an amazing opinion',, "is that where rights are acquired.

by a citizen under existing law there is no power in any 

branch of the government to take them away" and certainly

"where rights of property are admitted to exist the legis

lature cannot say they shall exist no longer". Then in 

commenting upon and overruling the arguments advanced that 

the Act was invalid because violative of the fundamental 

principles of liberty, common reason and natural right, 

Judge Comstock quoted Chase’s dictum at length; and in a 

remarkable passage actually incorporated its principles 

into the concept of due process of law by the device of 

seeming to reject them:^-

"High authority certainly has been cited to 
show that laws which, although not specifically 
prohibited by written constitutions, are repugnant 
to reason, and subvert clearly vested rights, 
are invalid, and must so be declared by the 
judiciary. . But where the Constitution is silent 
and there is no clear usurpation of the powers 
distributed to other departments, I think there 
would be great difficulty and great danger in 
attempting to define the limits of this power. . 
The danger was less apparent (in the past) than 
it is now when theories alleged to be founded in 
natural reason or inalienable right, but which 
are subversive of the just and necessary powers 
of government, attract the belief of considerable 
classes of men, and when too much reverence for 
government and law is certainly among the least 
of the perils to which our institutions are 
exposed. . . Nor is it necessary to push our in
quiries in the direction indicated. There is no 
•process of reasoning by which it can be demon
strated that the Act is void upon principles and 
theories outside the Constitution, which will not 
also, and by an easier induction, bring it in 
direct conflict with the Constitution itself. 112

1) 13 N. Y. 390-392.

2) Italics are mine.



That the holding in the Wynehamer case was 

revolutionary there can be very little doubt. Certainly 

the concept of the due process clause as a general limita

tion upon legislative power, under which statutes, irrespect

ive of the procedure provided, might be declared unconsti

tutional to the same extent that they had hitherto been 

declared void as invasions of natural rights and the social 

compact, did not accord with current notions of constitu

tional construction. During the same period similar or 

more drastic statutes were attacked in a dozen States and
1

in all but one they were sustained. Nor did the Wynehamer 

case fail to receive general criticism. Reflecting the
p general sentiment, the court in State v. Paul and State v. 

Keeran1 2 3 regarded it as confusing the power of the legisla

ture to create and define an offense with the right of an 

accused to be tried by jury before conviction. Indeed, 

Judge Ames in the latter case protested vigorously against 

"the loose habit of taking constitutional clauses, which 

from their history and obvious purpose have a well-defined 

meaning, away from all their natural connections, and by 

drawing remote inferences from them, press them into the 

service of any constitutional objection which the ingenuity 

or fancy of the objector may contrive or suggest." Histor

ically the judge would seem to have spoken correctly when 

1) In Seebe v. Stanton, 6 Ind. 501, Judge Perkins declared 
a similar statute void on the ground that the right to 
sell and drink liquor is a natural and inalienable right. 
This argument was rejected in other cases. See Lincoln 
v. Smith, 27 Vt. 528; Goddard v. Jacksonville, 15 111.589 
State v. Gallagher, 4 Gibbs (Mich.) 244.

2) 5 R.I. 185
3) ibid 497



he added: "if any clause in the Constitution has a definite 

meaning which should exclude all vagaries which render courts 

the tyrants of the Constitution, this clause (due process of 

law) can claim to have it both from its history and long 

received interpretation. "

By the 59th Article of Magna Carta King John had 

agreed that he would not "go upon" a freeman except by 
the judgment of his peers or by the "law of the land"p"and, 

during the two centuries following this treaty, it had 

been constantly reaffirmed. However, in the reaffirmation 

in 1554 the phrase "due process of law" had been substi

tuted for "law of the land"; but that the phrases were 

synonymous was, doubtless, to be inferred from the similarity 

of the contexts in which they appeared. Certainly ever 

since the statement of Lord Coke that they were synonymous 

they have so been regarded both in England and America. Of 

the two all the bills of rights of the Colonies and all 

the State Constitutions of the Revolutionary period, chose 

to adopt the phrase "law of the land". In fact the Fifth 

Amendment to the Federal Constitution contains the first 

use of "due process" to be found in an American Constitution. 

What, then, had these synonymous phrases implied?

Whatever may have been the original meaning of 

"per .legem terrae" it is clear that throughout the entire 

history of English law these phrases were regarded as

1) 28 Ed. III.

2) Due Process of Law - R. L.Mott, p. 16.



restraints upon the Crown and as relating primarily to 

criminal procedure. A judgment not rendered according to 

certain recognized forms and solemnities was not rendered 

according to "due process of law” in that view. Moreover, 

it would seem equally true that in the history of American 

1 aw, down to the Wynehamer case, the phrases tore a similar 
construction,1 although they were regarded as restraints 

upon the legislature and as relating to civil procedure as 

well. Indeed a consideration of various authorities leads 

one to agree with remarks of Judge Hough that "Before the 

Civil War the reports yield small evidence that the concep

tion of due process of law was anything but a fairly tried 

action at law" and that "the generation that fought the 

Civil War usually identified due process with common law

1) Some commentators have regarded the language of Judge 
Ruffin in Hoke v. Henderson, 3 Dev. (M.C.) 12 to the 
effect that "law of the land" required a trial "accord
ing to the mode and. usages of the common law" and a 
"decision upon the matter of right as determined by
the law under which it (the property) vested" as indicat
ing a belief that the phrase referred not to procedure 
alone. However this may be the case dealt with procedure 
and cannot be regarded as an authority as strong' as the 
Wynehamer case.

2) Due Process of Law - Today. C. M. Hough, 32 H.L.R. 218.

3) Story on the Constitution (1833), II, sect. 1789.

o
procedure". Certainly the only allusion to the Fifth 

Amendment in the works of Justice Story was: "This clause 

in effect affirms the right of trial according to the pro-
3ceedings of the common law. " Nor in Murray v. Hoboken Land 1 2 3
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X,

and. Improvement Co.^ - the only judicial interpretation of 

the .Amendment down to the Civil War - did Justice Curtis 

express a different view when he declared that ’’the article 

is a restraint on the legislative as well as on the 

executive and judicial powers of the government, and cannot 

be so construed as to leave Congress free to make any pro

cess ’due process of law’”. As a matter of fact the sum

mary procedure provided by Congress for the collection of 

certain government debts was held to comply with due process 

in that case. Furthermore, the circumstance that courts 

throughout this period invoked principles of natural law, 

rather than the "due process" and "law of the land" clauses, 

for the protection of private rights against legislative 

power in general, seems to indicate the belief that those 

clauses were not available for the purpose. It can scarcely 

be imagined, therefore, that when the phrase "due process 

of law" was written Into the Fourteenth Amendment, there 

could have been any Intention that it should receive a con

struction out of haxroony with its long established meaning. ’ 

The fact that the clause in which the phrase appeared was 

copied almost verbatim from the Fifth Amendment would in 

itself serve to refute such an intention. Indeed, the only 

reference to the phrase to be found in contemporaneous dis

cussion, either in Congress or in the State Ratifying 

Conventions, seems to imply quite plainly that the customa.ry 

construction was to be expected. When Representative John A.

1) 18 Haw. 272, 276
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Bingham, who drew the Amendment, was asked the meaning of 

'•due process" on the floor of the House, his only reply 

was: "The courts have settled that long ago and the gentle

men can go and read their decisions.Certainly, from the 

silence that ensued, one might more reasonably infer that 

the legislators had no notion of the mea.ning of the phrase, 

than that they understood it to have the broad meaning 

imputed to it in a single and generally disapproved case.

Yet the result reached in the Wynehamer case was to be the 

result ultimately reached by the Supreme Court of the United 

States in its construction of this very Amendment; and it 

has been very ably pointed out that every Justice to sit 

upon the Court since the ratification of that Amendment has 

definitely committed himself to the proposition that due 

process forbids the unreasonable exercise of governmental 
p power, whatever usual methods of procedure may be adhered to.

That the Chase dictum lay at the bottom of this 

proposition and was the efficient cause of its acceptance by 

the Court may be seen in a number of ways. In McVeigh v. 

United States, one of the first cases decided after the 

adoption of the Amendment, a Confederate was held entitled 

to appear in court to contest the forfeiture of his property 

on the single ground that a different result would be 

"contrary to the first principles of the social compact".

1) The Congressional Globe, 39th Cong. 1st Sess. quoted in 
Leyland "Concept of Due Process", p. 102.

2) Due Process and the Supreme Court - R. A. Maurer, 22 
Georgetown L.J. 170.

3) 11 Wall 259
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The dictum was cited and nothing was said about due process. 

Furthermore the significance of the dictum may be discerned 

in the gradual usurpation of the field formerly occupied by 

the principles of natural rights.

Before the Amendment the Supreme Court itself had 

declared personal Judgments rendered without personal ser
vice to be void upon natural law theories.^ After the 

Amendment Justice Field, in Pennoyer v. Neff,2 declared 

such Judgments void because they were "contrary to the first 

principles of Justice" and because they amounted to a depri

vation of property without due process of law. In 1898 

such Judgments were declared invalid on the sole ground
•z

that they violated due process.

Before the Amendment statutes that taxed property 

temporarily within a State, or that taxed persons within 

a State upon property situated outside it, were declared
4 invalid upon the principles of the Chase dictum. It is 

true that the exact theory upon which these statutes were 

declared to be beyond the legislative power was not dis

tinctly stated in these cases; yet because the Stats in each 

instance had Jurisdiction either of the persons or the 

property, and hence had the physical power to enforce its

1) U.S. v. Arredono, 6 Pet. 691; Webster v. Reid, 11 How.437

2) 95 U.S. 714

3) Dewey v. Des Moines 173 U.S. 193.

4) Hsyes v. Pacific S. S. Co., 17 Haw. 596; Ry. Co. v.
Johnson, 7 Wall 262.
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will, it would seem that these enactments were set aside 

because of certain fundamental principles of government. 

Today these decisions are based entirely upon the due 

process clause of the Fourteenth Amendment.

Before the Amendment, on natural law philosophy, 

the powers of eminent domain and taxation were held to be 

exercisable for a public purpose only; and the first case 

to involve this subject thereafter declared this limita

tion to "grow out of the essential nature of all free
2 governments". In Loan Association v. Topeka a statute 

authorizing the issuance of city bonds in aid of a private 

manufacturing company was held invalid because violative 

of "implied reservations of individual rights without which 

the social compact could not exist". Not a word was said 

about due process; yet finally this limitation received the
3 protection of that phrase. But that natural rights theories 

formed the real basis of the new protection was recognized
4 

by Judge Sanborn in Mission v. T.P. when, in holding an act 

authorizing taxation for a private purpose to violate due 

process, he declared, citing Chase’s dictum, that the reason 

"lies deeper and limits and conditions every grant of legis

lative, executive or judicial authority. The proposition was 

announced in the early history of the republic and it has 

been constantly af finned. "

1) Louisville Ferry Co. v.By., 188 U.S. 385; D.L. & W. By. 
va. Pa., 198 U.S. 341; Western Union Telegraph v. Kansas, 
216 U.S. 1.

2) 20 Wall. 655
3) Cole v. La Grange, 113 U.S. 1.
4) 107 Fed. 827
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Meanwhile a vast body of dicta was accumulating to 

the effect that statutes might violate due process of law by 

substantive as well as procedural provisions; and it is note

worthy that in the consciousness of many justices uttering 

these dicta the dictum of Chase found fa.vor. Chief Justice 

Chase and Justice Field in the Legal Tender cases dissented 

on the basis of that dictum;in his dissents in the Sink

ing Fund Cases2 and in Juilliard v. GreenmanField Quoted 

from it at considerable length; and in Aitchison & Topeka
4

Ry. Co. v. Matthews, Justices Harlan, Brow, Peckham end 

McKenna cited it with approval in a vigorous dissent. More- 

*over, in the development of this broad concept of due process 

it would seem evident that the example of the Wynehamer case 

was being followed. At least the Court was not unmindful
5 

of that decision. In Bartemeyer v. Iowa, decided in 1873, 

ordinary State legislation prohibiting the sale of intoxi

cating liquor was held to be a valid exercise of the police 

power; yet Justice Miller intimated that were a case presented 

in which a person owning liquor at the time a law was passed 

was absolutely prohibited from selling it, a "grave question" 

would arise as to whether such a law would not deprive him 

of his property without due process of law. "A single case,

1) 12 Wall 457, 582, 670.

2) 99 U.S. 700, 765.

3) 110 U.S. 421 , 469.

4) 174 U.S. 96, 114
5) 85 U.S. 129, 133
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Wynehamer v. The People, has held that as to such property 

the statute would be void for that reason", he added. In 

the concurring opinion of Justice Field, however, he leaves 

no doubt that if such a situation were presented he would 

follow the Wynehamer case:

"I have no doubt of the power of the State 
to regulate the sale of intoxicating liquors when 
such regulation does not amount to the destruc
tion of the right of property in them. The right 
of property in an article involves the power to 
sell and dispose of such article as well as to 
use and enjoy it. Any act which declares that the 
owner shall neither sell it nor dispose of it, 
nor use and enjoy it, confiscates it, depriving 
him of his property without due process of law. 
Against such arbitrary legislation by any State 
the Fourteenth Amendment affords protection.

It must be admitted that the research of the writer 

has discovered no other opinion of the Court in which the 

Wynehsjner case has been cited. The explanation, no doubt, 

lies in the fact that Ideas of due process similar to those 

expressed in that case had been Incorporated into the langu

age of a sufficient number of the Court’s own opinions to 

make its citation unnecessary. A consideration of but a few 

of those opinions would seem to make this explanation sound.
p

In Munn v. Illinois a statute fixing the maximum charge 

that might be made for the storage of grain in warehouses 

was held a valid exercise of the police power on the ground 

that the business had become "clothed with a public interest". 

Yet Chief Justice Waite declared the Fourteenth Amendment

1) 85 U.S. at 137

2) 94 U.S. 113
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"a guaranty against any encroachment upon the acknowledged 

right of citizenship by the legislatures of the States.” 
In Davidson v. New Orleans'*' the procedure outlined in a 

statute for fixing an assessment on real estate was held 

to meet the requirements of due process. Yet Justice 

Bradley made some rather poignant observations:

"It seems to me that private property may be 
taken by a State without due process of law in 
other ways than by mere direct enactment or the 
want of a judicial proceeding. .. I think, therefore, 
we are entitled, under the Fourteenth Amendment,, 
not only to see that there is some process of law 
but’ ’due process of law’;., and that in judging 
what is ’due process of law’, respect must be had 
to the cause and object of the taking whether 
under the taxing power, the power of eminent 
domain, or the power of assessment for local im
provements, or none of these: and if found to be 
suitable or admissible in the special case, it 
will be judged to be ’due process of law’; but if 
found to be arbitrary, oppressive and unjust it 
may be declared to be not ’due process of law. ”•

2
In Butchers Union v. Crescent City Co. a grant

by one legislature of exclusive privileges for slaughter 

houses was held not binding on another on the ground that 

a legislature could not divest itself of the police power 

nor restrain its subsequent exercise. In the opinion of 

Justice Field the principles of the Chase dictum are clearly 

seen to be intermingled with the broad view of due process. 

He admitted the validity of State regulations when they "do 

not conflict with any constitutional inhibition or natural 

right" but declared that "certain inherent rights lie at 

the foundation of all action, and upon a recognition of

1) 96 U. S. 97.

2) 111 U.S. 746. 



them alone can free institutions be maintained". He declared 

further that "the principal if not the sole purpose of the 

prohibition (of the Fourteenth Amendment) is to prevent any 

arbitrary invasion by State authority of the rights of 

person and property and to secure to everyone the right to 

pursue his happiness unrestrained except by Just, equal or 

impartial laws."

From the beginning, of course, the Court had 

recognized the broad right of a State to subordinate individ

ual to public interest when legislating with respect to the 

safety, health, morals or general welfare of its people. 

It had recognized that with the appropriate exercise of 

this so-called "police power" the Fourteenth Amendment 

was not designed to Interfere. It had never attempted to 

define that power any more than it had attempted to define 

due process, preferring to allow the line to be drawn between 

the two by "the process of Inclusion and exclusion". If for 

twenty years after the adoption of the Amendment no statute 

had been held to transgress the boundary of the police power 

that fact may be ascribed, perhaps, to the relative scarcity 

and simplicity of the issues presented. Indeed, until 1890, 

the small amount of State regulatory legislation was largely 

unobjectionable. Nevertheless, throughout this entire period 

the Court had repeatedly warned, in impressive dicta, that 

if State legislation should bear no real and substantial 

relation to a legitimate police power purpose, if it should 

interfere unreasonably or arbitrarily with.private rights,
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such, legislation would be declared unconstitutional under 

the due process clause of the Amendment whatever procedure 

might be provided for its enforcement. Soon the Court 

proved true to Its word.
1

Yet, oddly enough, in Yick Wo v. Hopkins, the 

first case in which State regulation was held to offend 

the Amendment, a municipal ordinance making it unlawful to 

Carry on the laundry business except in brick buildings, with

out the consent of authorities, was held to offend the equal 

protection clause. But the reason given - that it conferred 

arbitrary power upon the authorities to give or withhold 

consent - would, in the light of the Courts dicta, have 

seemed the very reason for declaring it to offend due 

process. Since that case arbitrary legislation has generally 

been declared void under the due process clause.
p

In Dobbins v. Los Angeles the plaintiff-in-error 

had been granted the privilege of erecting gas works in a 

zone set apart for that purpose. After the foundations were 

completed a city ordinance included the premises within a 

prohibited area, although there had been no change in the 

neighborhood. It was held that the plaintiff-in-error had 

been arbitrarily deprived of acquired property rights without
3due process of law. In Eubank v. Richmond an ordinance 

requiring city authorities to establish building lines upon 

the request of two-thirds of the owners of property in a

1) 118 U.S. 356

2) 195 U.S. 223.

3) 226 U.S. 137.
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block was held, arbitrarily to deprive non-assenting owners 

of their property without due process of law because no dis

cretion was left to the authorities with respect to the 

necessity for such lines. A railroad's property has been 

held to be taken without due process by a statute requiring 

it to permit the erection of privately owned elevators on 
its right of way;1 and by a statute requiring it to build 

and maintain side tracks for the convenience of privately

1) Missouri Pac. By. v. Nebraska, 164 U.S. 103

2) Missouri Pac. By. Co. v. Nebraska, 217 U.S. 196

3) Smyth v. Ames, 169 U.S. 446.

2owned elevators, without compensation.-" Moreover, it has 

been held that a railroad is deprived of its property when 

denied the right to charge a reasonable rate for the use of 

its facilities, and that the element of reasonableness is
3one for the Court to determine. In none of these cases 

was a question of procedure' involved. In some the dictum 

of Chase was cited by counsel opposing the State action com

plained of. In most the Court declared that ”a law that 

takes the property of A and gives it to B" - a law that 

Chase declared to be against all reason said justice - was 

a violation of due process of law.

A person has been declared to be deprived of his 

liberty without due process by a statute denying him the 

right to make a contract outside a State for insurance 

upon property within it, Justice Peckham declaring the 1 2 3 
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term "liberty11 in the Amendment to mean "not only the right 

of a citizen to be free from the mere physical restraint of 

his person. . but . . to be free in the enjoyment of all 

his faculties; to be free to use them in all lawful ways; 

to live and. work where he will; to earn his livelihood by 

any lawful calling . . and for that purpose to enter into 

all contracts which may be proper, necessary and essentia.1". 

And in accordance with this broad interpretation of the 

term an Act of Congress making it a crime for a railroad to 

require an employee to agree not to be a member of a labor 

union was held to be an arbitrary invasion of the liberty
2of an employer to prescribe the conditions of employment.

Among the most interesting cases in the development 

of the modern factual approach to the solution of these 

problems are those in which legislation has sought to limit 

the hours of employment in various types of industry. Statutes 

restricting the number of hours that men might work in mines
3 4and smelters and in mills and manufacturing plants have 

been sustained on the score of health. Yet in Lochner v. 

New York , in which Chase’s dictum was cited by counsel in 

their briefs, a similar restriction with respect to bakeries 

was declared an arbitrary Interference with the liberty of 

contract because unrelated to the health of employees in

1) Allgeyer v. Louisiana, 165 U.S.

2) Adair v. U.S., 208 U.S. 161

3) Holden v. Hardy, 169 U.S. 366

4) Bunting v. Oregon, 243 U.S. 426

5) 198 U.S. U.S. 45, 50
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that business. However*, in Muller v. Oregon-^ a statute 

restricting the number of hours that women might work in 

laundries was sustained on the ground that long hours on 

her feet were shown by the facts to impair a woman’s 

physical structure for the performance of maternal functions; 

and on the same reasoning the Court has since sustained
p

regulation of the hours of women employees in factories,
•z A

hotels and hospitals. Moreover, if at first a statute 

authorizing a minimum wage to be fixed for the employment 

of women was declared an unreasonable interference with 

liberty of contract in Adkins v. Children’s Hospital , yet 

recently an identical statute has been sustained, and the
6Adkins case overruled, in West Coast Hotel Co. v. Parrish , 

not only on the ground of health but on the ground that 

temperamentally women are susceptible of being overreached. 

No better statement of the modern concept of due process 

in dealing with all legislation can be found than that
7

made by Justice Roberts in Nebbia v. New York:

1) 208 U.S. 412

2) Riley v. Mass. 232 U. S. 671

3) Miler v. Wilson, 236 U. S. 373

4) Basley v. McLaughlin, 236 U.S. 385

5) 261 U.S. 525‘

6) 300 U.S. 379, 400

7) 291 U.S.
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"The Fifth. Amendment, in the field, of federal 
activity, and the Fourteenth, as respects State 
action, do not prohibit governmental regula,tion 
for the public welfare. They merely condition 
the exercise of the admitted power, by securing 
that the end shall be accomplished by methods con
sistent with due process. And the guaranty of due 
process, as has often been held, demands only that 
the law shall not be unreasonable, or arbitrary or 
capricious, and that the means selected shall have 
a real and substantial relation to the object 
sought to be attained. It results that a regula
tion valid for one sort of business, or in given 
circumstances, may be invalid for another sort, or 
for the same business under other circumstances, 
because the reasonableness of each regulation 
depends upon the relevant facts."

Perhaps in this flexible method of "pricking

out a line in successive cases" it may be said that the 

reaction of the due process clause upon the police powers 

merely represents in a refined way the reaction upon each 

other of the older theories of natural rights and legis

lative sovereignty as contained in the dicta of Chase 

and Iredell. But that the peculiarly American concept of 

due process of law owes its origin to Chase’s dictum has, 

it is submitted, been demonstrated. That concept seems no 

more than the modernized version of the natural law phil

osophy it expressed. On what theory could a statute for

bidding the teaching of modern languages to children below 

a certain grade, or a statute requiring all guardians of 

children to send them to the public schools,^ be held to 

offend due process, unless it be that such guardians have 

a natural right to direct a child’s upbringing? Indeed,

1) Meyer v. Nebraska, 262 U.S. 390.

2) Pierce v. Society of Sisters, 268 U.S. 510 



Justice McReynolds, who wrote both opinions in these rather 

recent cases, declared that "the individual has certain 

fundamental rights which must be respected". It is, doubt

less, the fact that to speak of natural rights is not much

in fashion today. That is true because it is no longer

necessary. Those rights are still made the basis of deci-

sions in another, in a sublimated form. And in a form of

government such as ours it seems only just that they should 

be; for as Justice Miller in Loan Association v. Topeka 

declared:

"A government which recognized no such rights, 
which held the lives, the liberty, and the pro
perty of its citizens subject at all times to the 
absolute disposition and unlimited control of even 
the most democratic depository of power, is after 
all but a despotism. It is true it is a despotism 
of the many, of the majority, but it is none the 
less a despotism."

Certainly if the United States has been prevented

from becoming a despotism of the many, a very great portion 

of the credit therefor must be given to Samuel Chase.
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Chapter VII

Judicial Review - Treason - Amendments

Another doctrine peculiar to America that was helped 

into existence by the opinions of Chase was that of Judicial 

Review. The Constitution had not, of course, in specific, 

unequivocal language declared the Courts to be the final 

arbiters of that instrument; and for some years Chase would 

appear, at least, to have entertained a doubt that they 

were so to be regarded. In 1796, in Hylton v. United States 

he had declared it to be "unnecessary, at this time, for me 

to determine whether this court constitutionally possesses 

the power to declare an Act of Congress void, on the ground 

of its being made contrary to, and in violation of, the 

Constitution; but if the Court have such -power. I am free 

to declare, that I will never exercise it but in a very 

clear case". ' He had made a similar statement at the same
2 

term of Court in the case of Ware v. Hylton. Even two years 

later when in his famous dictum in Calder v. Bull he expres- 

ed the opinion that legislative acts contrary to natural 

rights and the social compact were void, he had neglected 

to state where the power to declare them so resided. Never

theless before the February term of the Supreme Court in 

1800 he had become convinced, if he ever in reality had 

doubted, that this power resided in the judiciary; for in

1) 3 Dall, at 175
2) ibid at 257
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the course of his short, informal opinion in Cooper v. 

Telfair,decided at that temi, he observed that ’’it is 

indeed a general opinion, it is expressly admitted by all

1) 4 Dall. 14, 18. In this case it appeared that Cooper,
a citizen of Georgia, left the State at the outbreak of 
the Revolution, took up amis against it, and never 
returned. In 1782 the Legislature passed an act that 
declared him guilty of treason and confiscated his 
estate. However, in 1797, Cooper, while residing in 
Jamaica, sued Telfair in Georgia upon a bond which 
he alleged had never been rightly confiscated because 
the State Constitution in force at the time of the 
passage of the act in question had guaranteed him a 
trial by Jury in the county where the treason was 
alleged to have been committed. In the Supreme Court 
counsel on both sides conceded that if the law plainly 
violated the State Constitution it was void, and that 
the only question for determination was whether Georgia 
had power consistently with that Constitution to con
fiscate the property of her own citizens who had fled 
beyond the reach of legal process. The Court in short 
opinions sustained the law on the ground that the State 
Constitution had not forbidden the passage of bills 
of attainder. In Chase's opinion he declared, in addi
tion, that "before the plaintiff-in-error could claim 
the benefit of a trial by jury under the Constitution 
it was at least incumbent upon him to show that the 
offense charged was committed in some County of Georgia 
in which case alone the Constitution provides for 
trial" 'and that there is "a material difference between 
laws passed by the individual States, during the 
Revolution, and laws passed subsequent to the organiza
tion of the Federal Constitution. Few of the Revolu
tionary acts would stand the rigorous test now applied". 
Chase declined to express an opinion on the power of 
the Court to invalidate, under the Constitution, a 
State law passed previous to its adoption.

Because the case dealt with a situation existing 
before the Constitution was adopted the principal 
interest in it. since has been the attitude of Court 
and bar, at the time, on the question of judicial 
review, as reflected in Chase’s dictim. It has, indeed, 
been cited with respect to a sovereign's right to con
fiscate enemy property at the outbreak of war. How
ever, it would seem not in point since the right of a 
sovereign to confiscate property of its own citizens 
for treason cannot be doubted.



this bar . . that the Supreme Court can declare an Act of 

Congress to be unconstitutional and., therefore, void.; but 

there is no adjudication of the Supreme Court itself upon 

the point. I concur, however, in the general sentiment 

with reference to the period when the existing Constitution 

came into operation". Three months later, under dramatic 

circumstances, he was to express very cogent reasons for 

this general sentiment in a charge to the jury, at Richmond, 
in the case of United States v. Callender.^

John Thomson Callender had been indicted under 

the Alien and Sedition Acts for an alleged libel upon 

President John Adams contained in his pamphlet "The Prospect 

Before Us". When, at his trial, his counsel, William Wirt 

and George Hay, attempted to argue that the constitutionality 

of the law under which he was indicted was a question for 

the jury to determine, they were stopped by Chase with the 

remark that were he to permit such an argument to proceed 

"I should, in my judgment, violate my duty, disregard the 

Constitution, and surrender up the judicial power of the 

United States" for "by the Constitution (as I will hereafter 

show) this right is expressly granted to the judicia.1 power 

of the United States".

Accordingly, when Chase later charged the Jury, 

he admonished them that while they must, of necessity, 

"compare the statute with the facts proved and then decide

1) May 1800. Reported in "State Trials of the U.S. - Francis 
Wharton pp. 688-721.
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whether the acts done are prohibited by the law", they 

might on no account "decide whether a statute of the United 

States produced to them is void, under an opinion that it 

is contrary to the Constitution". The power to decide such 

a question, he declared, "is one of the greatest and most 

important powers the people could grant" for "it is restric

tive of the legislative power of the Union and also of the 

several States; and in its exercise "the Constitution of 

the United States must necessarily be resorted to and con

sidered . . it must be determined whether the sta.tute alleged 

to be void . . is prohibited by it expressly or by necessary 

implication". For that reason alone it could not have been 

intended by the framers, or the people, that such a power 

should be wielded by a petit-jury. Moreover, "if a petit- 

jury can rightfully exercise this power over one statute 

of Congress they must have an equal right and power over 

any other" and thus "petit-jurors will be superior to the 

National Legislature". Furthermore, the consequence might 

be that a law of Congress would be in operation in some 

States and not in others; and, since there could be no con

trol over these different verdicts, their lack of uniformity 

would have a "direct tendency to dissolve the Union".

"I admit", continued Chase, "that the Constitution 

contemplates that Congress ma.y, from inattention or error 

in judgment, pass a law prohibited by it; and, therefore, 

it has provided a peaceable, safe and adequate remedy . .



the mode of redress is pointed out in the Constitution and 

no other mode can be adopted without an infraction of it.!' 

The judicial power is coordinate with, and altogether inde

pendent of, the legislative and executive, and by Article 

Three that judicial power is vested in one Supreme Court 

and in such inferior courts as Congress may from time to 

time ordain and establish, and is extended to all cases in 

law and equity arising under the Constitution and laws of 

the United States. Since among the cases which may arise 

under the Constitution are those in which the restrictions 

on the authority of Congress and the several. States con

tained in Article one, section nine will be involved, there

fore, the judicial power must be held to extend to them. 

Moreover, by Article Six it is declared that the Constitution 

shall be the "supreme law of the land" and that all judicial 

officers of the United States and the several States shall 

be bound by oath to support it. "5y this provision I under

stand", said Chase, "that every person so sworn . . promises 

that he will preserve the Constitution as established and 

the distribution of the powers thereby granted; that he will 

not assent to any amendment or alteration thereof but in 

the mode prescribed by the fifth article; that he will not 

consent to any usurpation by any one branch of the legislature 

upon the other, or upon the executive, or by the executive 

upon either branch, or by any department or officer of 

government, of the power granted to another; or that the_____
1) Chase’s charge is contained in Wharton op. cit. pp. 712- 

717. As it was delivered in a conversational manner the 
writer has deemed it necessary to quote various expres
sions out of place.
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power granted to either sha.ll be exercised by others. 1 11 And

1) Callender was convicted and shortly after pardoned. 
There was no appeal in the case.

2) Marshall, Beveridge, III, 39.
3) 1 Cranch 137.

11 from these considerations I draw this conclusion: that the 

judicial power of the United States is the only proper and 

competent authority to decide whether any statute made by 

Congress (or any of the State Legislatures) is contrary to, 

or in violation of, the Federal Constitution". Nor will 

-■*' injurious consequences follow, "for it must be evident

that the decisions in the district and circuit courts of 

the United States will be uniform, or they will become so 

by the revision and correction of the Supreme Court; and 

thereby the same principles will perwade the Union

There can be no doubt that Chase's line of reason 

ing in this charge had a profound effect upon John Marshall 

-■a- who, when Secretary of State, was present in the court room
2

when it was delivered. Certainly three years later he 

employed all the main arguments of Chase to reach the same 

conclusion in his opinion in Marbury v. Madison,namely, 

that the judicial branch is independent; that an act which 

transgresses the limits of the legislative power is repugn

ant to the Constitution, the supreme law, and is therefore 

t void; that the judicial power extends to all cases arising

under the Constitution and that the judges are bound by 

oath to support it. Indeed, the strong influence of Chase 

upon the establishment of the Doctrine of Judicial Review 



in the Marbury case has been conceded.. But while the 

Callender charge has been mentioned in this connection, the 

more elaborate reasoning contained in a dictum in the 
Maryland case of Whittington v. Polk’1’ has been more often 

used to demonstrate his influence. In the most recent 

study of this question Dr. Charles Grove Haines, referring 

to this case, declares that "these views have a specific 

significance since they were announced only a short time 

before Marshall’s opinion in the Marbury case and Chase 

was later appointed a justice of the Supreme Court where

1) 1 H and J. 236

2) The American Doctrine of Judicis.1 Supremacy (1932) p. 162

3) Marshall, Beveridge, III, 612

2
he expressed similar views". Even Beveridge pointed to 

the Whittington opinion as evidence of Chase’s influence 

when he observed that "Marshall surely was informed of 

this case by Chase, who, as Chief Justice of Maryland, 

decided it" and "in his opinion in this case Justice Chase 

employed precisely the same reasoning used by Marshall in 

Marbury v. Madison".1 2 3 However, an examination of the 

report of the Whittington case will disclose that Samuel 

Chase had no connection with it. In the first place it 

will disclose that the decision was not rendered until 

1802, six years after Chase had become a member of the 

Supreme Court; and in the second place that the "Chase, C. J. 11
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who wrote the opinion, was Jeremiah Townley Chase, who had 

been Chief Justice of the General Court of Maryland since 

1799. Yet the discovery of this mistake by no means dim

inishes the force of Chase’s probable influence upon 

Marshall;,for as the reasoning of the Marbury case was, in 

fact, that of the Whittington case, so the reasoning of 

the latter case was precisely that of Chase in the Callender 

charge.Indeed it is probable that the Court in the 

Whittington case consciously followed that charge; for 

Luther Martin, Chase’s close friend, was of counsel, and in 

his brief in support of Judicial Review (which does not 

appear in the report) he almost certainly called it to the 

attention of the Court. But whether this be true or not it 

is improbable that the decision had a very definite bearing 

on the Marbury case. Undoubtedly Marshall was aware of it 

at the time, but since it was not reported until 1821, he may 

have known of it only in outline. Certainly it could not 

have created an impression upon him comparable to a charge 

of Chase which he had actually heard delivered.

It is doubtless the fact that the doctrine of 

judicial review was brought into existence at the particular 

time by political considerations; and that the decision of

-4.

1) The Court in the Whittington case adopted all the Chase 
arguments for the authority of Judicial review. In addi
tion it offered convincing arguments for its necessity 
by showing that the legislature could not logically, 
and the people could not conveniently, exercise such a 
power. In the writer's view this opinion is the best 
he has read on the subject.



Marshall "hears many of the earmarks of a deliberate partisan 

coup".1 Yet it is doubtful that his opinion assumed an 

authority for the Courts wholly beyond the conception of the 

framers of the Constitution. On the contrary it would seem 

that most of the leaders in the Federal Convention expected

1) E. S. Corwin, The Doctrine of Judicial Review, p. 10.

2) This view is held by Andrew McLaughlin, "The Courts, The 
Constitution and Parties"; by Charles Beard, "The Supreme 
Court and the Constitution"; and by Frank Melvin, "The 
Judicial Bulwark of the Constitutiori1, 8 Pol. Sci. Rev. 167. 
The opposite view is held by H. A. Davis, "Annulment of 
Legislation by the Supreme Court", 7 Pol. Sci. Rev. 541.

3) Beside McLaughlin and Beard supra this view is held by
J. B. Thayer, 7 H.L.R. 129, 133.

2them to pass on the validity of acts of Congress. Certainly 

it is evident that all the arguments of Chase deduced from 

the Constitution in support of judicial review found their 

way into the case in which the doctrine was finally estab

lished. Moreover, it would seem that the general acceptance 

of the doctrine resulted from the general acceptance of the 

principles of natural rights and the social compact enunciated
3by Chase in his dictum in Calder v. Bull. If it may be 

said that every argument he made in support of judicial review 

assumed the whole ground in dispute, perhaps it may also be 

said that every argument that could be advanced for legis

lative review must begin with a similar assumption. At 

least, in the years since, few valid additional arguments 

for judicial review have been discovered. 1 2 3



Treason

In the same month of May 1800, Chase, in a charge 

to the jury, at Philadelphia, in the case of United States v. 

Fries,uttered some statements with respect to the consti

tutional meaning of treason that Marshall was at first to 

concur in, then later to repudiate - or, more specifically, 

Ignore.

Pursuant to Article III, section 3, of the Consti

tution, which declares that "treason against the United 

States shall consist only in levying war against them, or 

adhering to their enemies, giving them aid and comfort"; 

John Fries had been indicted for that crime as the result 

of his alleged connection with an attempt, by an armed 

assemblage, to prevent the execution of an Act of Congress to 

lay and collect a direct tax. In the course of his exposi

tion of the subject Chase charged the jury that "the Court 

are of opinion that if a body of people conspire and meditate 

an insurrection to resist or oppose the execution of any 

statute of the United States by force, they are guilty only 

of a high misdemeanor; but if they proceed to carry such 

intention into execution by force,, they are guilty of the 

treason of levying war, and the quantum of the force employed 

neither lessens nor increases the crime". Accordingly, to 

support the indictment, said Chase, it must be proved to the

1) State Trials of the United States - Wharton, p. 612.
Chase’s charge appears pp. 633 et seq.
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satisfaction of the jury that "there was an insurrection of 

a body of the people, in the County of Northampton, with 

intent to prevent by violence, the execution of a law of 

the United. States", "that some acts of violence were committed, 

by some of the people so assembled." and. "that the prisoner 

at the bar incited., encouraged., promoted., or assisted, in 

the insurrection".-1' In treason, continued. Chase, "all the 

particeps criminis are principals . . every act which in 

the case of felony would, render a man an accessory, will 

in the case of treason, make him a principal". Therefore 

"all persons present, aiding, assisting, or abetting any 

treasonable act are principals" and "any act done by any one 

of them . . is in consideration of law, the act of all who 

are present when such act of violence was committed. "

1) Fries was convicted and pardoned. There was no appeal.

It will have been noted that while Chase declared 

that "all person's present" who aid in the commission of an 

overt act of treason are guilty of that crime, there is 

nothing to indicate a notion that they need be physically 

present. Indeed he specifically stated that every act which 

in the case of an ordinary felony would render a man an 

accessory would render him a principal in the case of treason. 

Moreover, it was not denied that Fries was physically present. 

The charge of Chase was no more than a statement of the English 

common law upon the subject, according to which the abettor of 

a treasonable act might be held "constructively present".
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That. Marshall so understood this charge and at

first agreed with Chase’s observations, may be seen from
1

his remarks in Ex Parte Bollman and Swartwout decided in

February 1807. In that case, on habeas corpus, the prison

ers were discharged on the ground that there was not suf

ficient evidence of an overt act of levying war to justify 

their commitment on a charge of treason in connection with 

the Burr Conspiracy. In the course of his opinion Marshall 

quoted the language of Chase at some length on the question 
p

of what constitutes levying war; ■ and then added a dictum

that he later had cause to regret:

"It is not the intention of the Court to say 
that no individual can be guilty of the crime, who 
has not appeared in arms against his country. On 
the contrary, if war be actually levied, that is, 
if a body of men be actually assembled for the pur
pose of effecting by force a treasonable purpose, 
all those who perform any part, however minute, 
or however remote from the scene of action.3 and 
who are actually leagued in the general conspiracy, 
are to be considered as traitors.”

Then, notwithstanding this very clear statement,

Marshall, on August 31 following, delivered an opinion at
4Richmond in the case of United States v. Burr that dis

carded the whole common law view of treason as a conspiracy;

In the indictment it had been charged that Burr was "present"

at the commission of an overt act of treason therein described.

On his trial, however, the prosecution admitted that he was

1) 4 Cranch 75

2) ibid 127

3) Italics are mine

4) 4 Cranch 470
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dogma can ever be applied in America" and that "this achieve

ment was one of his noblest services to the American people".1 

Yet whether his opinion was in accord with the intention of 

the framers cannot definitely be said. Apparently, the 

section on treason was adopted without debate. But it seems 

more than probable that they intended to adopt the common 

law view of the subject - the view enunciated by Chase.

1) Marshall, Beveridge, III, 509

Certainly, to the writer, it seems fanciful to suppose that 

they could have intended the amazing result reached by 

Marshall - that it is not possible to convict the real 

procurer of treason so long as he is shrewd enough to leave 

to his underlings the commission of the overt acts.
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Amendments.

At the February term of the Supreme Court, In 1798,
i 

the decision in the case of Hollingsworth v. Virginia was 

actually rendered, in a few lines by the Court. Yet because of 

a remark by Chase, interjected during the argument of counsel, 

his name has been invariably identified with it. In fact 

in the relatively few cases in which the decision has since 

been cited, his remark has generally been quoted and regarded 

as the decision of the Court itself upon the point to which 

it had reference. The question for determination was whether 

the Eleventh Amendment to the Constitution had superseded 

all suits against the States, by citizens of other States, 

pending at the time of its adoption. In addition to an argu

ment based upon the Interpretation of the Amendment, made 

by counsel contending against its retrospective operation, 

was the argument that the Amendment itself was void because 

an inspection of the journals proved that it had never been 

submitted to the President for his approval in accordance 

with Article I, section 7, of the Constitution, which declared 

that "every order, resolution or vote, to which the concur

rence of the Senate and House of Representatives may be 

necessary (except on a question of adjournment) shall be 

presented to the President of the United States; and before 

the same shall take effect, shall be approved by him, or 

1) 3 Dall. 378



being disapproved, by him, shall be repassed by two-thirds 

of the Senate and House of Representatives1'.

1) 3 Dall, at 381.

2) 3 Dall, at 382.

When the Attorney-General later attempted to 

refute this objection, Chase interrupted to observe that 

"There can, surely, be no necessity to answer that argument. 

The negative of the President applies only to the ordinary 

cases of legislation. He has nothing to do with the pro

position, or adoption, of Amendments to the Constitution. 

Accordingly, the Attorney-General proceeded to ad.dress his 

attention to the interpretation of the Amendment; and, as 

was so often the case at this time, the report merely 

states that "The Court, on the day succeeding the argument, 

delivered a unanimous opinion, that the Amendment being 

constitutionally adopted, there could not be exercised 

any jurisdiction, in any case, past or future in which a 

State was sued by the citizens of another State, or by
p 

citizens or subjects of any foreign State".

This decision, of course, has been uniformly fol

lowed. It has been cited, and the language of Chase has 

been quoted, in State cases holding that bills proposing 

amendments to State Constitutions do not require the approval 

of the Governor before their submission to a vote of the 1 2
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people.1 It has been followed by the Congress in the 

sense that no Amendment to the Constitution has ever been 

submitted, to the President for approval. Nor does it appear 

that any Amendment has since been attacked upon that ground. 

The case of Hawke v. Smith,1 2 3 decided by the Supreme Court 

in 1919, would seem to be the only federal case in which 

the Hollingsworth decision has been commented upon. There 

it appeared that after the Eighteenth .Amendment had been 

ratified by the Ohio Legislature, steps were taken to submit 

that’ ratification to a referendum of the people required by 

a provision of the State Constitution adopted in 1918. The 

Court granted an injunction against this referendum on the 

ground that the provisions of the Ohio Constitution were 

inconsistent with the Federa,! Constitution which provided 

for the ratification of Amendments by two methods, namely, 

by the legislatures of three-fourths of the States, or by 

conventions in three-fourths of the States, and left the 

choice of the method to Congress. Although it would not 

appear to have had any bearing upon the decision, Justice 

Day mentioned in the course of his opinion that "At an 

early day this Court settled that the submission of a 

Constitutional Amendment did not require the action of the 

President"; and after citing Hollingsworth v. Virginia, he 

quoted the interjection of Chase.

1) Warfield v. Vandiver, 101 Md. 78,117; Richardson v. Young, 
125 S.W. 664,678 (Tenn.); In re Senate File 31, 41 N.W. 
981,983 (NsO. ); State v. Dahl, 68 N.W. 418,419 (N.D. ); 
Commonwealth v. Griest, 46 Atl. 505,509 (Pa.)

2) 253 U.S. 221.
3) 253 U.S. 229-30.
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Chapter Vili

Miscellaneous Opinions

The other opinions of Chase were not concerned 

with constitutional problems. Nor have they been of apparent 

influence upon the subsequent development of the law. They 

are, however, to be noted for the sake of completeness in 

the study. In Fenemore v. United States,-*- decided in 

August 1797, the question involved was one of pleading.

The Uni1 ^ed States had sued Fenemore in three courts the 

first and second of which were for fraud and deceit in set

ting up an unjust claim against the government, exhibiting 

colorable vouchers to support it, and thereby obtaining from 

a public officer a certificate that his claim was just. The 

third was for a recovery of the money had and received to 

the use of the United States. A jury found a verdict for 

the plaintiff on all three counts and on appeal it was 

contended that there had been a misjoinder of counts since 

the first two affirmed the transaction and considered the 

certificate to be the lawful property of the defendant, 

while the third disaffirmed the transaction and considered 

the certificate a nullity. The verdict, however, was upheld, 

Chase observing, rather naively, that "the transaction is 

rank from the beginning to the end; and the jury have found 

not only the fraud but the value of the certificate obtained

1) 5 Dall. 357.
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by it1’. The case has been Infrequently cited, and. never 

specifically commented, upon.

1) 3 Dall. 401.

The case of Wilson v. Daniel,3- decided, in August

1798, involved the jurisdiction of the Supreme Court on 

writ of error. The plaintiff below had sued upon a bond for 

sixty thousand pounds while the verdict declared that "we of 

the jury find for the plaintiff the debt in the declaration 

mentioned, to be discharged by the payment of 1800 dollars 

damages". By law the jurisdiction of the Court on writ' of 

error was limited to causes in which the amount in dispute 

exceeded $2,000. Accordingly it was contended that since 

the judgment was for less than that amount the writ of error 

did not lie. This position, however, was overruled, the 

Court declaring that in the determination of the question of 

amount it might consider the value of the matter in dispute 

as well as the judgment. Chase, in his opinion, took a some

what different approach from the others. He declared that 

"Whenever the objection arises on the amount of the matter 

in dispute, it is not, in my opinion to be settled here, by 

what appears on the writ of error, but it is to be settled 

in the Inferior court according to the circumstances a.ppea:r- 

ing there in each particular case. There is no uniform rule 

that can be applied to the subject. I do not think that 

the demand of the plaintiff ought to be made the sole criter

ion; for then every plaintiff might entitle himself, in every 

case, to a writ of error, by laying his damages proportionally
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high; and. I -think that the amount rendered by the judgment 

would be found in the far greater number of cases, to be the 

true rule". In the present case, however, continued Chase, 

"the stipulation that the judgment be discharged upon pay

ment of the smaller sum is inconsistent with the nature of 

a common law judgment and it must be treated as surplusage 

and in this view of the case I am of opinion that the Court 

has jurisdiction." This decision apparently has never 

been cited since. From the imperfect report of the case it 

appears that it was sent back on the ground that the cita

tion was defective.
In the case of O’Harra v. Hall,^ decided on cir

cuit 'in April 1800, it was held in a short, informal opinion 

by Chase that parole evidence is not admissible to alter 

the terms of a written assignment so as to show that the 

defendant assignor expressly guaranteed the payment of the 

bond assigned. This case also has never been cited since.

The fragmentary report of the case of United States 

v. Cooper,which arose at the same circuit in 1800, records 

that the defendant, who had been indicted for a libel uoon 

the President under the Alien and Sedition Acts, requested 

the Court to address a letter to several members of Congress, 

then in session in Philadelphia, requesting their attendance 

as witnesses in his behalf; but that Chase declined with the 

remark that "the Constitution gives to every man charged

1) 4 Dall. 340.

2) ibid 341.
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with an offense, the benefit of compulsory process to 

secure the attendance of his witnesses. I do not know of 

any privilege to exempt members of Congress from the ser

vice, or the obligation, of a subpoena in such cases. I 

will not sign any letter of the kind proposed. If upon 

service of a subpoena, the members of Congress do not attend, 

a different question may arise; and it will then be time 

enough to decide whether an attachment ought, or ought not, 

to issue11. The subsequent proceedings in this case have 

eluded the research of the writer. Nor has he discovered a 

case in which this question has since been determined. 

Certainly the practice of the House is to require the 

members to apply for permission to attend court as a wit

ness on the theory of privilege; and it is practically 
always granted.^"

1) Jefferson’s Manual, House Document No. 413, p. Ill

2) 4 Dall. 37

The most interesting opinion to be delivered by 

Chase upon a non-constitutional question was that in Bas v. 

Tingy,1 2 decided by the Supreme Court in 1800. An American 

ship, the Eliza, John Bas, master, had been captured by a 

French privateer in March 1799, and then recaptured by the 

American public-armed ship, Ganges, in the latter part of 

the following month. Upon a libel for salvage being filed 

by the Commander of the Ganges the question arose as to whether 

recovery might be had under an Act of Congress of March 2, 

1799. By that Act it had been declared that if ships belong



ing to American citizens be retaken after having been more 

than ninety-six hours in the hands of "the enemy", the 

owners are to allow one-half of the whole value of the 

ship for salvage. The solution of the question depended 

on whether the differences then existing between the United 

States and France so far constituted war that the latter 

country was an "enemy" within the meaning of the Act. If 

France was not an enemy then no more than one-eighth of the 

value of the ship could be recovered. In Chase* s opinion 

he declared:

"Congress is empowered to declare a general 
war, or Congress may wage a limited war; limited 
in place, in objects, and in time. Wat then is 
the nature of the contest subsisting between 
America and France? In my judgment it is a limit
ed, partial war. Congress has not declared war 
in general terms; but Congress has authorized 
hostilities on the high seas by certain persons in 
certain cases. . , So far it is, unquestionably, a 
partial war; but, nevertheless, it is a public war 
on account of the public authority from which it 
emanates. There are four acts, authorized by our 
government, that are demonstrative of a state of 
war . . 1st To resist the search of a French public 
vessel; 2d. To capture any vessel that should 
attempt by force to compel submission to search; 
3d. To capture any American vessel seized by a 
French vessel; and 4th. To capture any French 
armed vessel wherever found on the high seas. 
This suspension of the law of nations, this right 
to capture and recapture, can only be authorized by 
an act of hostility*. . As there may be a public 
general war, and a public qualified war; so there 
may be a general enemy and a partial enemy. The 
designation of 11enemy’ extends to a case of perfect 
war; but as a general designation it surely includes 
the less as well as the greater species of warfare. 
If Congress had chosen to declare a general war, 
France would have been a general enemy; having 
chosen to wage a partial war, France was at the time 
of the capture only a partial enemy, but still she 
was an enemy. . an enemy within the meaning of the 
Act of March 2, 1799."
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This decision has been cited since only in 
Montoya v. United States1 in which case it was held that a 

state of war existed between the government and certain 

bands of Apache Indians.

Upon the accession of John Marshall to the bench in 

1801, the practice of delivering opinions seriatim was dis

continued and the reports contain only three relatively un

important cases., decided thereafter, in which Chase rendered 
p 

a judgment. In Head & Amory v. Providence Insurance Co., 

at the February term 1804, the only problem involved was 

whether various communications, written and oral, amounted 

in law to an agreement to cancel an insurance policy. The 

Court held that they did not, Chase concurring with respect 

to the legal effect of the evidence introduced, but adding 

that in his opinion much of it was inadmissible and should 

have been excluded.
sIn Hudson v. Guestier, decided in February 1808, 

it appeared that a vessel seized within the territorial 

waters of Santo Domingo for violation of a French municipal 

law, was carried by the captors to a Spanish port, and, 

while lying there, was proceeded against and condemned by 

a French tribunal in Guadaloupe. The sentence of condemna.- 

tion was upheld by a majority of the Court on the ground that 

the trial of a municipal seizure must be regulated by 

municipal law, that possession of the captors gave the

1) 180 U.S. 261, 267

2) 2 Cranch 127

3) 4 Cranch 293



Court jurisdiction and that no foreign court could question 

the sentence unless the French tribunal had lost jurisdic

tion by some circumstance which the law of nations could 

notice. It appears in a note that Chase dissented "because 

the vessel which was seized for the violation of a French 

arrete was not brought into any port of France for trial". 
The majority opinion has, however, been followed.^

The last case with which the name of Chase can be 

identified was Blaine v. The Ship Charles Carter,1 2 decided 

in 1808. In that case he delivered the opinion for the Court. 

It appeared that while the ship was in London her captain 

executed a bottomry bond to Blaine, in consideration of money 

loaned for repairs and provisions, which bond was payable ten 

days after the arrival of the ship in Virginia, her home port. 

When payment was not received on that date the agent of 

Blaine not only failed to libel the ship at the time, but 

thereafter suffered it to make two voyages to England and 

back before bringing such proceeding. Meanwhile the ship 

had been libelled by a Judgment creditor and seized by 

the Marshal before the warrant of Blaine could issue. The 

question concerned the priority of the liens involved and 

in deciding in favor of the judgment creditor Chase declared:

1) Jecker v. Montgomery, 13 How. 516

2) 4 Cranch 328

"A bottomry bond made by the master vests
no indefeasible interest in the ship on which it
is founded, but gives a claim upon her which may 
be enforced with all the expedition and efficiency 
of the admiralty process. This rule is expressly 



laid, down in the books, and. will be found consist
ent with the principle of the civil law, upon which 
the contract of bottomry is held, to give a claim 
upon the ship . . There is strong reason to contend, 
that this claim or privilege shall be preferred, to 
every other for the" voyage on which the bottomry is 
founded., except for seaman's wages. But it cer
tainly can extend no further . . As the execution 
in this case was levied before the service of the 
warrant, and so long after the bond became due, the 
owners of the ship had lost that possession upon 
which alone the warrant of the admiralty could 
operate."1

This decision, of course, was in line with the 

authorities and while it has been cited frequently since 

it has generally been for the proposition that a lien for
p 

seaman’s wages outranks that of a bottomry bond.

After the year 1804 the attendance of Chase upon 

the Court became irregular. The greater part of the term 

in 1805 was consumed by his impeachment trial in the Senate, 

a consideration of which is not properly within the scope 

of this dissertation.u Illness - gout - prevented his 

attendance during the whole of the term in 1806 and for most 

of that in 1807. He seems to have been absent also during 

the whole term in 1810; and in 1811, the year of his death, 

no court was held. However, if he had attended, Marshall’s 

practice of delivering most of the opinions himself would 

have afforded him little opportunity to do much more than

1) 4 Cranch at 332.

2) The Arcturus, 18 Fed. 745,744; The Young America, 50 Fed. 
789,792; The Dora, 54 Fed. 548,549; The Towanda, 215 Fed. 
252,254; The Samuel Little, 221 Fed. 508,511.

3) Chase was acquitted on eight charges for the most part 
growing out of his behavior in the Fries and Callender 
cases. The Report is Senate Document 876, 62d Cong.



dissent or concur separately. Yet he already had made an 

outstanding contribution. During the period from the founda

tion of the Court until 1801 the other Justices to sit upon 

it were: Jay, Rutledge, Cushing, Wilson, Blair, Iredell, 

Johnson, Paterson, Washington and Moore. Their influence 

upon the subsequent development of American constitutional 

law has been in no sense comparable to that of Chase. It 

is submitted that it has been demonstrated that whenever he 

delivered an opinion in a case it predominated over all 

others rendered on the occasion. This has been due in part, 

perhaps to the decisive and colorful quality of his assertions 

and in part to the accident of position. During most of the 

period mentioned, Chase as the most recent appointee deliver

ed his opinions first. Doubtless it has been also due to 

the very completeness with which he covered the problem 

involved. Indeed, one comes away from many of Chase’s opin

ions with the feeling that, if he might have said much less 

in reaching his conclusion, no one could have said any more. 

But above all his predominance is to be ascribed to-the 

power and subtlety of his mind. According to Justice Story, 

one of the great early scholars of the bench, "in intellect, 

he is the living, I had almost said the exact, image of 
Samuel Johnson".'3' Certainly if it be true, as Maitland 

declares, that "the history of law" is "a history of ideas", 

then the history of American law has been to a very important 

extent a history of the ideas of Samuel Chase.

1) Life and Letters of Joseph Story - W. W. Story, p. 167





A complete list of cases in which. Chase rendered

an opinion formally or informally while a member

of the Supreme Court.

In the Supreme Court

Hylton v. United States 3 Dall. 171 1796

Ware v. Hylton 3 Dall. 199 1796

Fenemore v. United States 3 Dall. 357 1797

Hollingsworth v. Virginia 3 Dall. 378 1798

Calder v. Bull 3 Dall. 386 1798

Wilson v. Daniel 3 Dall. 401 1798

Cooper v. Telfair 4 Dall. 4 1800

Bas v. Tingy 4 Dall. 37 1800

Head v. Providence Insurance Co, 2 Cran ch 127 1804

Hudson v. Gue stier 4 Cranch 293 1808

Blaine v. The Ship Charles Carter 4 Cranch 328 1808

On Circuit

United States v. Worrall 2 Dall.384 1798

0’Harra v. Hall 4 Dall. 340 1800

United States v. Cooper 4 Dall. 341 1800

United States v. Fries Wharton State Trials 641 1800

United Sts.tes v. Ca.llender Wharton State Trials 692 1800
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