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PREFACE'

The coal miners of the United States ware chosen around whom io 
develop the legislative and, legal aspects, (if labor law because in that 
way a, wide field of observation could be narrowed within a scope 
in which the salient points could be set out without pursuing each 
trade or calling into its various experiences. This facilitated brev
ity, afforded continuity, and was thought might incite interest.

The primary purpose, of course, is to present the subject as. com
prehensively as possible. The secondary, to hold the reader’s at
tention while developing the theme.

The historical introduction sets out labor’s progress and manu
mission; observes the benefits that came to society in general as a 
result of improved conditions among workers; and forms the back
ground of this dissertation.

The second chapter deals with early English labor acts and traces 
the gradual giving way of public opinion to the wMom of shorter 
work days, increased wages, and safeguards in hazardous occupa
tions. 1Ire see here the changing over to the idea that legislation 
in the interest of the employee is as necessary as that in the interest 
of the employer.

The third chapter portrays the early struggles of the miners to 
perfect an organization having the necessary merit to hold their 
loyalty, sufficient strength to make collective bargaining effective, 
and enough dignity to command public respect.

Of course the other chapters need no explanation. They are con
fined to the text. The closing chapter comments on the points, de
veloped, intimates what may be expected from future congressional 
action, and sets out the present predicament of those who do the 
world’s work>.

H. 0. E.
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Federal Regulation and Intervention in Labor Disputes 
in the Coal Mining Industry.

PART I.—Chapter I.

INTRODUCTION.
Individual servitude has always been the lot of the greater por

tion of mankind. In early history the workers of the world 
were called serfs, servants, or slaves. They became chattels either 
through capture in war, by purchase, in payment of debt, or as 
the alternative of starvation. In Roman law a slave was regarded 
not as a person but as a thing.1 Slavery aimed at the subjection of 
the whole man to the service of another.* 2 3 There were slaves long 
before the Christian era and long afterward. It was not until 
1865“ that slavery of Negroes was abolished in the United States,4 
and then only as the result of a bitter Civil War.

iln 1776, Mr. Justice Chase, of Maryland, said: "Negroes are property 
and no more members of the state than cattle.”

2 In Dred Scott v. Sanford, 19 Howard 393, 15 L. ed. 691 (1857), Taney, 
C. J., said: ‘‘It is difficult at this day to realize the state of public opinion 
in relation to that unfortunate race [Negro], ... He was bought and 
sold, and treated as an ordinary article of merchandise and traffic, whenever a 
profit could be made by it. ’ ’

3 Thirteenth Amendment to the Constitution of the United States, December 
18, 1865.

4 The slave trade was abolished in Great Britain in 1807, in the Colonies 
in 1833, in France in 1848, in Portugal in 1858, in Holland in 1863, and in 
Brazil in 1888. Serfdom was abolished in Russia in 1861.

Not until the dawn of Christianity was there a hopeful sign of 
freedom from bondage. The Christian doctrine that “the laborer 
is worthy of his hire” and “the land shall not be sold forever” 
was revolutionary in those days. It met with stubborn resistance 
by the lords and masters.

Seventeen centuries were to pass before the Declaration of Inde
pendence was proclaimed at Philadelphia, Pa. That Declaration 
was labor’s Magna Cliarta and set forth in clear-cut words: “We 
hold these truths to be self-evident, that all men are created equal, 
that they are endowed by their Creator with certain unalienable 
Rights, that among these are Life, Liberty and the Pursuit of 
Happiness, . . .” It is impossible to estimate the far-reaching 
effect of this momentous declaration on the peoples of other coun
tries. It found ready response in the hearts of the French, who, as 
the structure of republicanism began to rise, echoed the shibboleth 
“Liberty, equality, fraternity.”
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Trade Unions.
Trade unions are of great antiquity? Spartacus, often re

ferred to as the first “organizer”, organized the gladiators about 
70 B. C. This was a strike mainly against oppression. His efforts 
resulted in his death and the crucifixion of 6,000 of his followers. 
This may account for the great secrecy which characterized com
binations of workmen in their early struggles.

The original word for a union of wage-earners was “society” 
or “association”, indicating a local union of journeymen within 
a single trade. In the 'thirties the term “trades’ union” was used 
both in England and the United States. Later, the term was turned 
back and applied to the original local societies themselves, and then 
to the national and international unions of local societies of the 
same trade; so that, when local trade unions of a single city again 
united in the ’sixties, a variety of new terms were employed, such 
as “trades’ assembly” and “central labor union.” At the present 
time “central bodies” is used to signify what were the trades’ 
«unions of the ’thirties, and the trades’ assemblies of the 'sixties.

The word ‘labor’ depends for its meaning upon'the circumstances 
’in which it is used. ’It cannot be separated "into bodily and in
tellectual since all labor requires both effort and thought; nor can it 
be distinguished by differentiating between capital and labor since 

(capital" in operation infers that its owner labors. It may be enough 
for present purposes to describe ‘labor’ as'that service rendered or 
•.part played in the production of goods or wealth the compensa
tion of which is wagets,‘ in contradistinction to profits.

The earliest mention of Labor Day is September 5, 1882, at which 
time a labor convention was being held in New York City. In 1884, 

.at a similar convention, a resolution was adopted declaring the 
first Monday in September to be Labor Day.1 2 The agitation spread 

ttp other States. In time it became a national holiday.

1 In 413 B. C., during the Peloponnesian War, there is an interesting ae- 
.count of a great strike during which 20,000 workmen of Athens went out 
from the mines and shops and over to the enemy of their country.

2 January 4, 1887, a bill was introduced in the New York Senate to establish 
Labor Day as a legal holiday. It passed both Houses and became a law 
May 6, 1887. New York was the first State in the Union to introduce the 
measure before the Legislature and Oregon the first State to pass the bill into 
la,w. ‘‘Labor Day Annual” (Knights of Labor), 1893.

The theory of labor laws is to secure to the masses the right to 
«work, assurance of continued employment, and a fair division of 
•the product of their toil. What labor seeks is, in principle, nb 
different from what capital seeks: to sell its product to the be'st 
.advantage.
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The condition which has distinguished most clearly the history of 
labor in America from its history in other countries is the wide 
expanse of free land. Land is the source from which life is drawn: 
from it comes food, timber, minerals and raw materials. In times 
of great economic stress there was always unlimited acreage to 
which those in destitute circumstances or without employment 
could turn, and thus sustain themselves. It was Henry George’s 
idea that “all men should have an equal right to share in natural 
bounties, just as they have a right to share in opportunities created 
by common effort and cooperation.”

Effect of Public Opinion.
Public opinion has been one of the most stubborn obstacles with 

which labor has had to contend in its struggle for shorter hours 
and increased wages. In the light of present-day philosophy, that 
the greater the remuneration of labor the greater the prosperity of 
the community and the shorter the workday the less unemployment, 
it is difficult to understand how, in past ages, men otherwise intelli
gent and cultured, could have been so seemingly shortsighted as 
not to have sensed this.1 The underlying motive to public opinion 
in the past, and to a great extent until comparatively recent years, 
has been that any betterment in labor conditions as regards wages 
or hours, could only be had to the detriment of the community at 
large, the supposition being that shorter hours and increased 
wages necessarily cause high commodity prices.

1 Thus, in 1780, two printers were arrested in England for trying to form 
a union. Tn delivering the sentence, Sir John Silvester said: “You have 
been convicted of a most wicked conspiracy to injure the most vital interests 
of those very employers who gave you bread, with intent to impede and injure 
them in their business. The frequency of such crimes . . , demand of the 
law that a severe example should be made of those who thus defy public 
justice and violate public order.” “The Builders’ History”, Eostgate, p. 10.

-During the time Owens’ Bill was before the Parliament, Kinder Wood, a 
surgeon, testifying before a committee, thought “children should not be em
ployed in factories twelve hours a day before they were ten years old’’; and 
Dr. Baillie, also testifying, said “children should be employed at seven years, 
and at ten should work ten hours a day.”

As an example of the effect of public opinion: About 1817, 
when Robert Owen was making a drive for improved factory condi
tions in England, he complained, “the first plea of the objectors of 
my Bill is that masters ought not to be interfered with by the legis
lature in any way in the conduct of their business.” It was many 
years before the public was brought to a realization that legis
lation in the interest of workers was just as necessary as legislation 
in the interest of the masters, especially when it was in the interest 
of child workers.2
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About 1874, due to an epidemic of fever brought about by un
sanitary conditions in the factories where young children worked 
long hours, we find public opinion becoming shocked at the de
plorable state of affairs. What shocked them was a realiza
tion of the danger to the community of further epidemics. The 
outcome was a Resolution by the Magistrates of Manchester that in 
future they would refuse to allow “indentures of parish appren
tices whereby they shall be bound to owners of cotton mills and 
other works in which children are obliged to work in the night or 
more than ten hours in a day.’’ This Resolution appears to be the 
earliest attempt of a public body to limit the hours of child labor.

The series of enactments beginning with the English Health and 
Morals of Apprentices Act of 18021 to the present highly organized 
system of factory and workshop regulation represents one of the 
most interesting phases of the labor question and sets forth labor’s 
attempt to wrest advantageous working conditions and more re
munerative rewards.

1 42 George III, c. 73.
2Cole, “Renard’s Guilds in the Middle Ages”, xiii-.

The range of factory legislation has, in one country or another, 
become co-extensive with the conditions of industrial employment. 
The social philosophy of Robert Owen has commended itself more 
and more to the practical judgment of all civilized peoples-.

The Craft Guild.
In the Middle Ages the unit of production was the workshop df 

the individual master-craftsman, and the craftsman held liis posi
tion as a master only by virtue of full membership in his craft 
guild. He was not free to adopt any methods of production he 
might choose, but was subjected to an elaborate regulation of both 
the quantity and the quality of his products, of the price which 
he would charge the consumer, and of his relations to apprentices 
and journeymen. He worked within à clearly defined code of ethics 
which had the object àt once of safeguarding thè independence, 
equality and prosperity of its craftsmen, of keeping broad the high
way of prómètiòn from apprentice to journeyman and from jour
neyman to master, and also of protecting the integrity and well
being of the craft by guarding the Consumer against exploitation 
and inferior workmanship. Under this plan each journeyman 
hoped to become a master, and, naturally enough, he knew that 
Whatever injuries he inflicted on the masters would soon be in
juries inflicted on himself.1 2 This system was a powerful argument 
against trade unionism, and probably would have given good 
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enough service indefinitely had it not been for the introduction of 
labor-saving machinery.

The advance of civilization presages changing social structures 
with improved means and methods. Something of the present al
ways must be relinquished to that which offers something better in 
the future. And this is also true of technocracy. Thus today we 
view with astonishment the fate of railroads as trucks and air
planes vie with them in competition for freight and passenger 
traffic.

It is often argued that most of our economic ills are a result of 
labor-saving machinery; that mass-production lias displaced many 
trades and caused an unemployment crisis. This is at least de
batable. A good brief could be written to prove that invention has 
in fact created more jobs than it displaced.1

’Regarding so-called “technological unemployment”, there is no possible 
way of rendering human beings obsolete. Progress always absorbs more than 
it rejects. The typewriting machine invaded a world peopled by clerks who 
wrote with the pen. It opened up a new profession for tens of thousands who 
never could have worked in offices otherwise. It set other tens of thousands of 
mechanics making typewriters and cash registers and computing machines. 
It did not even injure the pen and pencil trade. Again: Here we have a town 
whose population has remained stationery for years. It boasted two black
smith shops. Those two shops supported four men. Then the automobile 
came. The blacksmith shops are gone. But in their places we have three 
garages employing fifteen men; three filling stations employing seven men; 
two stores handling tires and accessories, employing five men. An increase of 
twenty-three men over the displaced blacksmith shops. Extend that influence 
further—to the wagon shops turned into body works, to the oil and rubber 
industries, to the road-building and special electrical industries, to long
distance trucking and bus driving, to the wheel-making and traffic signal in
dustries—to the multitude of businesses that grew out of the motor car—and 
you see how these things spread out. W. J. Cameron, Radio Address, De
cember 1, 1935.

The march of time brings romance for some and tragedy for 
others. Although radical changes usualty come about slowly enough 
for industry to make the shift from one thing to another without 
serious economic disturbance, yet the relentless competition between 
labor and machinery on the one hand, and the incessant contro
versies between capital and labor on the other, seem never to be
come entirely reconciled.

Rapid Growth of Corporations.
In the United States corporations existed before 1830. Incor

poration was the result of a distinct legislative act. With the 
coming of steam power and railroads the country entered an era 
of rapid expansion and growth. Incorporation was made easy. 
Legislative action was no longer required. Some states provided



introduction. 6

forms by which any group of persons could incorporate. The first 
Act providing for incorporation under general laws was passed by 
Connecticut in IS’37.1 In New York the change was first embodied 
in its constitution in 1846.1 2 The “general laws” were merely di
rections to the incorporators as to the form of the certificate and 
the place where it was to be deposited.

1 The English Limited Liability Act of 1855 followed the Connecticut Act.
2 “ Corporations may be formed under general laws, but shall not be created' 

by special Act, except for municipal purposes, and in cases where, in the 
judgment of the legislature, the objects' of the corporation cannot be attained 
under general laws.”

3 Trustees of Dartmouth College v. Woodward, 4 Wheat. 518, 4 L. ed. 629 
(1819).

4 February 24, 1887, 24 Stat. 379, as amended and greatly amplified by a 
series of enactments of which the most important is the Transportation Act 
of 1924 (41 Stat. 456). The various Acts are comprised in a pamphlet of over 
300 pages.

The consequent ease of incorporation and freedom from restric
tion was also influenced by judicial decision as expounded by the 
Supreme Court of the United States in the Dartmouth College 
case.3 This decision held that a charter was a contract between 
the State and the corporation created by it, and therefore .unalter
able except by consent of the corporation. Even though thereafter 
States were careful to insert in all charters a clause giving the 
State the right to alter the charter, the Dartmouth decision tended 
to give judges a bias in favor of corporations in all fairly doubtful 
cases.

American corporations have generally been well managed and 
much of the extraordinary development of the wealth of the coun
try lias been due to them. But conscious of their growing power 
they strained at the bit of legal restriction. Not satisfied with 
stifling individual initiative and small businesses, they warred on 
each other. Interlocking directorates, freight preferences, rebates, 
etc., were invented not only to gain advantage ovôr competitors,, but. 
to defeat laws enacted to control them.

When it became plain that a cheek should be put upon this grow
ing corporate power it was found not an easy task. The States 
eventually were compelled to admit their inability to regulate the 
instruments of their own creation and asked Federal interposition. 
The first attempt by Congress: to regulate corporate' business was; 
the passage of the Interstate Commerce Act4 which was designed 
primarily to stop the encroachment of railroad corporations, upon, 
individual rights.
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Corporations as Employers in Place of Individuals.
The substitution of corporations as employers in place of individ

uals proved disconcerting. Grievances were more difficult of ad
justment in a factory where a thousand men were employed than 
previously they had been in a shop of twenty-five or fifty. Cor
porate employers were difficult to approach and loath to submit to 
arbitration in labor disputes. When increasing competition or 
a slump in business lessened corporate dividends they often sought 
to recoup their losses by reducing wages or increasing hours.

Realizing the futility of individual action the workers began to 
organize. Groups in one locality associated with those in another, 
and the associated groups joined with those in other States, until a 
semblance of national organization took form. Following the finan
cial crisis of 1873, with its consequent economic disturbance, dis
sension between organized capital and organized labor got entirely 
out of control and resulted in the “Railway Strikes of 1877.1,1 For 
the first time an important strike by organized workers was promul
gated, and “citizens usually law-abiding watched with unconcealed 
satisfaction the destruction of corporate property.”

Nor was the new-found strength of incorporation tested alone by 
labor. The neutral position of the United States in regard to the 
formation of corporations caused considerable English and other 
capital to be attracted to this country, which was invested mostly 
in cattle-ranges and agricultural enterprises in the West. The 
corporate managers, feeling little responsibility to anyone but their 
foreign employers, infringed the rights and antagonized the local 
farmers. The situation became so taut in 1874 that agricultural 
conservatism broke bounds and formed the Patrons of Husbandry, 
the object of which was to put a check to such “monopolies.”

As time went on the tension between corporations and labor in
creased and the struggle for advantage continued unabated. The 
growing financial and political power of corporations ; the tendency, 
especially in the protected industries and in transportation to 
further combinations, such as “pools” and “trusts”; the employ
ment of the “blacklist” whereby employees inclined to “agita
tion” were driven out of employment; general misgivings as to 
the wisdom or honesty of the state legislatures in which the power 
over corporations was vested; the complicated system of “ap- 

1 The origin of the "injunction” in this country dates from this strike. 
In that year strikers in Indiana and Illinois were found guilty of contempt 
for interfering with the general orders of the court directing the receivers of 
the railroads to operate their trains. See Bonnett, "The Origin of the Labor 
Injunction,” 5 So. Cal. Law Bev. 105 (1931).
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pcs Is” which had grown up in American law, with its opportuni
ties for delay and perversion of justice; and the altered character 
of American labor which was now to a considerable extent made 
up of immigrants convinced labor leaders that their only chance 
to cope with the situation was in effecting a coordinated organiza
tion as ramifying in its scope as possible.

As a result the Knights of Labor was developed into a national 
organization. Previously it consisted of a few scattered “assem
blies”. Its nationalization met with instant success. Iu 1833, it is 
said the membership of this Order was 52,000; by 1886 it claimed 
630,000; and in 1887, 1,000,000 members. The general object of 
the Knights of Labor was the union of all classes and kinds of 
labor into one organization, to the end that “an injiuy to one 
being the concern of all” the oppression of even the humblest and 
weakest individual might be answered by the sympathetic action 
of all classes of labor. The “boycott” was its principal weapon 
and it was frequently resorted to.

Controversy Over Industrial Unionism.
About this time the American Federation of Labor came into 

national prominence. There was considerable contention between 
the two organizations. The controversy arose out of an argument 
as to whether the Federation should include all workers, both 
skilled and unskilled, in its membership. The Knights thought 
they should be included. The contention split the ranks of labor 
and precipitated a struggle for supremacy which finally ended iu 
victory for the Federation.

The decline of the Knights of Labor was almost as rapid as had 
been its spectacular rise, and in the early ’nineties “the first grand 
national union of industrial workers” disintegrated and ceased 
to be a dominant factor in the affairs of labor. But the principle 
of industrial unionism which they advocated broke out again and 
again in future conventions.

In 1905, when the Industrial Workers of the World was or
ganized, the Knights’ ideal of forming one grand union embracing 
all workers as equal and alike in their interests, again came to the 
forefront. To that banner rallied the Western Federation of 
Miners, the Socialist Party, and groups of lesser importance. To 
the Knights’ slogan “an injury to one is the concern of all” was 
added the Socialist slogan “each for all and all for each.” The 
radical program of the I. W. W., however, could not prevail against 
the more conservative A. F. of L., and it, too, soon ceased to be 
actively supported.
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In the convention of the American Federation of Labor, at At
lantic City, in October, 1935, the question of admitting unskilled 
workers again cropped out. The President of the United Mine 
Workers was distinctly in favor of including all workers and he 
was by no means alone in his contention. The American Federation 
of Labor, on the other hand, contended that the wisdom of its 
policy of excluding unskilled workers was justified in its growth 
and power and it would be unwise to risk a change.

After the adjournment of the convention, continued discussion 
appeared in the public print, culminating in the resignation of the 
President of the United Mine Workers, John L. Lewis, as Vice- 
President of the American Federation of Labor, and the formation 
of a Committee on Industrial Organization1 to press the industrial 
union program, “to encourage the formation of industrial unions, 
equal in economic strength to management in steel, automobile, 
rubber, glass, textile, radio and other basic industries.”

1 Formed November, 1935, by the heads of eight international unions affil
iated to the American Federation of Labor, viz.: United Mine Workers of 
America; International Typographical Union; Amalgamated Clothing Workers 
of America; International Ladies’ Garment Workers’ Union; United Textilo 
Workers of America; Oil Field, Gas Well and Refinery Workers of America; 
Cap and Millinery Workers’ International Union; International Union of 
Mine, Mill and Smelter Workers. United Mine Workers Journal, Vol. 47, Jan
uary 15, 1936, p. 4.

At this writing it is too early to predict what the result of the 
struggle between craft unionism and industrial unionism will be. 
Clearly the question is fraught with importance, and upon the re
sult might well hinge the very life of the labor movement.

Labor’« Part in the World War.
The Federation of Labor in 1918 came out wholeheartedly in 

favor of supporting the World War, and asked in return certain 
conditions to which it thought it was entitled. The necessity of 
avoiding disturbances in the war industries, coupled with the 
strength of organized labor, led the Government to accept, in the 
main, labor’s stipulations.

Shortly thereafter the President of the American Federation of 
Labor, Samuel Gompers, was placed on the Advisory Committee of 
the Council of National Defense, in which capacity he was instru
mental in preventing the relaxation of labor laws during the war. 
Organized labor was also represented on the Coal, Fuel, and Food 
Committees, the War Industries and Emergency Construction 
Boards, and even on the Treasury Committee on the Taxation of 
War Profits.
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Significant, too, was the appointment of W. B. Wilson as Secre
tary of Labor, he having risen to that high position from that of a 
miner. He organized two important boards: the National War 
Labor Board, in April, 1918, and the War Labor Policies Board, 
in June, 1918. The first was formed to adjust disputes between 
employers and employees; the second dealt with collective bar
gaining and protective standards of health and safety.

Thus the contrast during the World War graphically portrays 
the advancement of labor’s cause as compared with what it was 
during the Civil War. Efforts were extended to coordinate these 
gains when the war should end and the treaty of peace be written. 
As a consequence, the Treaty of Versailles contained nine specific 
labor clauses, including, in part, the right of employees to organize 
for all lawful purposes; a wage in harmony with good standards of 
living; an eight-hour day; one day’s rest in seven; abolition of 
child labor; and equal pay for equal work by men and women. 
The preamble of the draft convention sets out the first occasion 
of world recognition of the labor movement and of labor’s demands.

Following this, the first international labor conference was held 
at Washington, D. C., in October, 1919.1 Thirty countries sent 
delegates. This conference laid out a program to be recommended 
to the League of Nations, the chief features of which were the 
eight-hour day, the forty-eight hour week, government provision 
for the unemployed, limitation of labor of women and children, and 
provision for the education of children employed in the industries;

rThe first “discussions” relative to international cooperation in the formu
lation of labor standards was held at the Brussels Conference in 1897. The 
United States was represented by Col. Carrol D. Wright, head of the United- 
States Department of Labor..

The International Labor Organization.
This organization, created by the Treaty of Versailles, is closely 

associated with, yet distinct from, the League of Nations. Samuel 
Gompers, President of the American Federation of Labor at the 
time, was active in its formation and an ardent believer in its 
future usefulness.. The United States did not then officially recog
nize the International Labor Organization, nor has it done so since', 
although official observers have been sent to some of its meetings.

The Organization seeks to secure improved conditions to the 
workers partly through, “the preservation of international peace 
by the removal of social injustices which endanger peace.”
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Labor’s Political Experiences.
In the early decades of the nineteenth century labor was at

tracted to politics. Property qualifications on the right to vote 
had been removed and the franchise given to practically everyone. 
Prosecutions of unions in the courts of law and labor’s dissatis
faction -with court rulings, caused them to consider pooling their 
newly-acquired votes in an effort to gain for their cause a greater 
advantage and respect. The industrial revolution brought about 
by the introduction of steam power and the invention of labor- 
saving machinery was fast creating large congested centers where 
the franchise of the workingman was a matter of considerable 
importance.

The political movement started in Philadelphia, in 1827, while 
the carpenters were on strike for a ten-hour day. Out of this came 
a city-wide union of unions known as the Mechanics’ Union of 
Trade Associations. In May, 1828, the Mechanics’ Union proposed 
to the several trade societies that they nominate candidates to 
“represent the interest of the working classes’’ in the city council 
and State legislature. The example was followed in other indus
trial centers. The legislative demands of labor were for a ten-hour 
day, restriction of child labor, abolition of convict competition, 
free and equal public education, the right to file mechanics’ liens, 
abolition of the sweatshop, votes for women, etc.

Even though the political activity thus shown proved to be but 
temporary, nevertheless the ten-liour day was inaugurated, at least 
on all Federal work, imprisonment for debt was abolished, the foun
dation for popular education ivas laid, and doubtless the course of 
future legislation in the interest of labor was largely shaped.

The political activity of labor following the World War was in
duced by the high cost of living, the granting by courts of injunc
tions restraining strikers, free speech interference, etc. In 
November, 1919, the National Labor Party was launched. The 
purpose of this party, as stated in its constitution, was the “union 
of hand and brain” workers for “political, social and industrial 
democracy”. Its platform consisted of thirty planks.1 As an in

1 These, in part, included demands for the repeal of the Espionage Act, free 
speech and assemblage, a League of Nations built on the “fourteen points”, 
nationalization of “all basic industries which require large scale production 
and are in reality upon a non-competitive basis” like railways, mines and 
forests; the Plumb railway plan; steeply graduated income and inheritance 
taxes; government management of the banking business; a national executive 
budget; abolition of the Senate; nationalization of unused land; abolition or 
curtailment of the right of the Supreme Court to veto legislation; popular 
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ducement for support it suggested that labor would reward its 
friends and punish its enemies; this on the theory that 4,000,000 
labor votes in the country would constitute a balance of power for 
which the old political parties must bid. The advocates of the 
Labor Party put their strength to a test in the presidential elec
tion of 1920, but the results were not very favorable. Yet the 
movement had demonstrated the importance of the labor vote and 
enabled them to publicize their demands.

The repeating cycles of polities and trade unionism, of prosper
ity and depression, of political struggle and economic struggle, of 
political- organization and economic organization, marks out the 
course of the history of labor in its struggle for legislative recog
nition and for the support of public opinion.

Attitude of Public Opinion Today.
Public opinion has undergone a great transformation since the 

days of slavery. Indifference to the fate of workers has been 
superseded by the consciousness that unemployment entails a 
burden on society to provide the necessities of life that are thus 
denied. It is now generally recognized that only through the 
cooperation and consultation of governments, employers, and em
ployees can a new economic order be planned whereby the great 
majority at least will have assurance of participation in the work 
of the world.

In the past the insistent demand of labor for shorter hours 
was based on the need for greater leisure in' which to re
cuperate physically and mentally. But the present demand for a 
shorter worlr-week is based on entirely different grounds: that is, 
that the working time should be that necessary to produce the 
goods and services which society requires, apportioned so that the 
whole number of working hours is divided among the total number 
of workmen, thus reducing to a minimum the unemployment prob
lem and affording a sense of security to those who are trying to 
maintain a home and raise their families in self-respect.1

election of federal judges; credit facilities for farmers ‘‘as cheap and avail
able as those afforded any other legitimate and responsible industry’*; guar
antee of the right of collective bargaining; prohibition of child labor under 
sixteen; and a wage ‘ ‘ based upon the cost of living and the right to maintain 
a family in health and comfort without labor of mothers and children.”

r In the future, not only the demoralization and the distress which unem
ployment brings but also the financial burden with which it saddles the com
munity will oblige the political power to interest itself directly in the solu
tion of preventing unemployment. Butler, ‘‘The Annals”, Vol. 166, March,



Chapter II.
THE DOCTRINE OF CONSPIRACY.

Before entering upon a discussion of early English legislation 
wherein the doctrine of conspiracy is elaborated upon, it is fitting 
to consider briefly its development.

It is unfortunate that conspiracy has become so entangled in 
the law of labor. The term itself is difficult of precise definition,— 
being vague and indefinite. Decisions involving conspiracy have 
been rendered on no distinctive principle; nor are they always 
consistent. It is regrettable that this unsatisfactory doctrine should 
be seized upon as one of the principal legal weapons relied upon 
in laboi1 disputes. Possibly because of its ambiguity judges grasp 
at it as if it were a veritable tabula in naufragio—plank in a 
wreck—and find in it a convenient vehicle upon which to base de
cisions.

iW.W. Page has stated that the real procedure of the courts is not so much 
to apply the principles to the instant case as to decide the case first and then 
to find the principles to bolster the decision. “Scientific Methods and The 
Law,” Johns Hopkins Alumni Magazine, Vol 15, Nos. 3, 5 (1927).

- First Ordinance of Conspirators, Tomlin's Stat, at L., 20 Edw. I, p. 399 
(1293); Second Ordinance of Conspirators, 28 Edw. I, c. 10 (1300). This 
scries of statutes culminated in the famous Third Ordinance of Conspirators, 
33 Edw. I (1304), which summed up the pre-existing law. Finally, the statute 
of 4 Edw. Ill, c. 11 (1330), made conspiracy an offense open to ready prosecu
tion by providing that the justices of either bench or of the assize in sessions 
“shall enquire, hear and determine, as well at the King’s Suit as at the Suit 
of the Party, cases of conspiracy or maintenance.’’

3 People v. Wilzig, 4 N. Y. Crim. 403 (1886).

In industrial controversies above all others, it is of the utmost 
importance that the law applicable to labor disputes should express 
principles of justice accepted by laymen and lawyers alike. Vague 
terms and meaningless doctrines have no place in a field of law 
where a strike or boycott, a lockout or blacklist, may incite hostili
ties. Labor law should be thoroughly predicable, otherwise parties 
to labor controversies will see in judicial decisions only prejudice 
and bias.1

The doctrine of conspiracy is musty with age2 and rests upon the 
proposition that, the many acting in combination have a power 
for evil far greater than that of any one individual. “A com
bination of men is a very serious matter. No man can stand up 
against a combination: he may defend himself against a single 
adversary, but when his foes are combined and numerous he must 
fall.”3

(13)
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The earliest meaning of conspiracy was no more than a com
bination to carry on legal proceedings in a vexatious or improper 
way. Conspiracy was limited to offenses against the administration 
of justice. As such the crime of conspiracy for procuring false 
indictments was not complete until the person falsely accused had 
been actually indicted and acquitted.

During the 17th century conspiracy was extended by the courts 
to include all crimes of whatsoever nature, misdemeanors as well 
as felonies.

During the 18th century the English cases regarded all com
binations of workingmen to be unlawful. Further, the crime was 
regarded as complete when two or more agreed to do an unlawful 
act. Generally, in other fields of law, the mere formulation of 
plans will involve no legal responsibility.- But in the law of con
spiracy the unexecuted intent to do wrong is of itself criminal.

From this is deduced the rule that once a combination has been 
formed to effect some unlawful purpose, every act done in pur
suance thereof is illegal, although such act is in itself innocent.1

iln Aikens v. Wisconsin, 195 U. S. 194 (1904), the Court saidr “No con
duct lias such absolute privilege as to justify all possible schemes of which it 
may be a part. The most innocent and constitutionally protected of acts or 
omissions may be a step in a criminal plot, and if w is a step in a plot neither 
its innocence nor the constitution is sufficient to prevent the punishment of the 
plot by law.’’

2 Allen v. Flood, A. C. 1 (1898), held that the malice motive was immaterial, 
and that the law looks only at the result of men’s acts and not at their objects. 
In Quinn v. Leatliain, A. C. 495 (1901), however, the legality of acts done by 
a combination depended upon whether or not they were actuated by malicious 
motives.

2 W. A. Snow Iron Works v. Chadwick, 227 Mass. 382, 166 N. E. 801 (1917).
♦ De Minico v. Craig, 207 Mass. 593, 94 N. E. 317 (1911); Haverhill Strand 

Theatre v. Gillen, 229 Mass. 413, 118 N. E. 671 (1918).

But when is an act unlawful? Frequently the lawfulness of an 
act which interfere i with the rights of others is said to depend 
upon whether the act was inspired by motives of self-interest or 
malice. Deciding labor disputes on the application of the motive 
theory leads to inextricable difficulties. Even the early cases are 
not in accord.-

This concept has been the subject of much criticism. Obviously 
it is next to impossible to determine whether workmen are inspired 
by malicious or proper motives. The object or motive of a strike 
is a question of fact;* 2 3 but whether the purpose for which a strike 
is instituted is or is not a legal justification for it lias been held to 
be a question of law.4 A strike for shorter hours may be grounded 
upon an honest attempt to better working conditions ; yet the same 
strike may be declared under the standard of good faith but in 
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reality be intended to injure the employer or to punish him for 
alleged misconduct toward workmen.

A demand for the closed shop1 may be coupled with a demand 
for shorter hoursi 2 or an increase in wages,3 Most courts recognize 
the latter two as lawful, while the former is considered illegal.

i The reason assigned by the courts for holding a strike for a closed shop 
an illegitimate subject of industrial dispute, is due to its tendency to give 
union labor a monopoly. Barnes v. Ferry, 156 Fed. 72 (1907); Smith v. 
Bowen, 232 Mass. 106, 121 N. E. 814 (1919).

- The number of hours which shall constitute a day’s work is a proper 
subject of dispute. Truax v. Bisbee Local, 19 Ark. 379, 171 Pac. 121 (1918) ; 
Kemp v. Division No. 241, 255 Ill. 213, 99 N. E. 389 (1912).

3 Tri-City Central Trades Council v. American Steel Foundries, 257 U. S. 184 
(1921) ; Jefferson & I. Coal Co. v. Marks, 19 Pa. Co. Ct. 401, 134 Atl. 430 
(1926).

Privilege, Malice and Intent,” Holmes, 8 Harv. L. Bev. 1, 8-9 (1884).
3Wigmore, ‘‘Boycott and Kindred Practices as Grounds for Damages,” 21 

Amer. Law Bev. 509 (1887). See, also, National Protective Ass’n v. Cum
mings, 170 N. Y. 315, 63 N. E. 369 (1902), where Judge Parker declared: 
‘‘It seems to me illogical and little short of absurd to say that the everyday 
acts of the business world, apparently within the domain of competition, may 
be either lawful or unlawful according to the actor,”

Judges have scant facilities for exhaustive research or inde
pendent investigation. Justice Holmes has said: “The ground 
of decision really comes down to a proposition of policy of rather 
a delicate nature concerning the merit of the particular benefit to 
themselves . . . and suggests a doubt whether Judges with
different economic sympathies might not decide such a case differ
ently when brought face to face with the issue. ’ ’4

Back in 1887 Dean Wigmore said: “There is no more persistent 
and unfounded notion than that the motive—I do not say intention 
—can become the turning point of civil liability—no notion more 
fitted to reverse legal relations and to make chaos out of definite 
principles.5

“Motive” and “intent” are distinguishable. Properly speak
ing, motive is a mental state or force which induces an act of 
volition; is internal or subjective. Intent is the state of mind in 
respect to the act of volition, and, though subjective, has reference 
to an external or objective act.

By far the majority of the courts today base their decisions upon 
the “just cause” theory, which was first expounded by Mr. Justice 
Holmes. Under this theory anyone intentionally interfering with 
the property right of another is deemed prima facie to be guilty 
of a wrongful act. This presumption may be refuted by showing 
that there was “just cause” for the alleged illegal interference.
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Interference is justified when it results from the exercise of 
equal or superior rights. This presents the crucial question: 
When is labor acting in pursuance of rights equal or superior to 
those of capital? In other words, when is labor competing with 
capital, and when is it merely pursuing its own interests ?

Two Massachusetts cases, Vegelakn v. Guntner,1 and Plant v. 
Woods- were the first to develop the “just cause” doctrine and yet 
in each case Mr. Justice Holmes dissented. It is interesting to 
note that Mr. Justice Holmes has invariably favored labor, while 
the Massachusetts court which first accepted his theory has gener
ally held against labor.1 2 3

1167 Mass. 92, 44 N. E. 1077 (1896).
2 176 Mass. 492, 57 N. E. 1011 (1900).
3 The decision in Plant v. Woods, ibid., has led to a firm substantive rille 

in Massachusetts that a strike for the recognition of the union or for the 
closed shop is illegal.

4 Commons and Andrews, "Principles of Labor Legislation”, p. 110 (1927).
In Truax t>. Corrigan,'257 U. S. 312, 327 (1921) Mr. Chief Justice Taft said: 

"Concert of action is a conspiracy if its object is unlawful or if the means 
used, are unlawful. The real question here is, were the means used illegal?” 
[Italics mine.] Pettibone v. United States, 148 U. S. 197, 203 (1893); Du
plex Printing Press Co. v. Deering, 254 U. S. 443, 465 (1921).

5 A threat is a pre-intimation of proposed action of any sort. Sorrell o. 
Smith, A. C. 704, 13 B. R. C. 1 [1925], A threat is a menace of such a nature 
as to unsettle the mind of the person on whom it is intended to operate, and to 
take away from his acts that free voluntary character which alone constitutes 
consent. State v. Kramer, 31 Del. 454, 115 Atl. 8 (1921).

«Bittner v. West Virginia-Pittsburgh Coal Co., 214 Ped. 716 (1914); Gold
field Consol. Mines Co. v. Goldfield MSv-vs ’ Union, 159 Ped. 500 (1908) ; Hitch
man Coal & Coke Co. v. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65 (1917).

i As where an employer fraudulently represents that an employee is a striker. 
Rhodes v. Granby Cotton Mills, 87 S. C. 18, 68 S. E. 824 (1910).

s United Mine Workers v. Cromer, 167 S. W. 891 (1914), where the publi
cation of an article calling the plaintiff miner a detestable "blackleg” iliid 
‘ ‘ scab ’ ’ is defamatory per se.

In concluding this section on conspiracy, malice, and just cause, 
it is important to note that there is a pronounced tendency in 
recent cases to say little about the illegal motives of the workmen 
and to find the illegality of their conduct in the unlawful means 
they employ.4

Where there is violence, force, threats,5 coercion or intimidation 
the means are unlawful.6 But coercion and intimidation are used 
to describe a wide variety of acts. Thus courts from different 
jurisdictions may conclude directly contra on the same set of facts.

Threats bear no standard definition that may be relied upon by 
courts. A “threat” may be a mere admonition to do a legal act; 
or it may be a warning of violence. As Justice Holmes said in 
Vegelahn v. Guntner, “The unlawfulness of threats depends upon 
what you threaten.” Liability also exists where the means used 
consists of fraud7 or defamation.8
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Thus, at least three theories may present themselves in labor 
eases. The oldest, holding combinations of labor illegal per se, has 
been relegated to obscurity. The “just cause” doctrine enunciated 
by Mr. Justice Holmes occupies the middle ground. Lastly, the 
proposition that illegality is to be determined by the presence or 
absence of “unlawful means”, has found favor in many juris
dictions. In the final analysis it would seem that labor cases should 
turn upon the reasonableness and justifiableness of their demands.

Early English Legislation.
The first pronounced effort of labor to obtain benefits by collec

tive bargaining resulted as an aftermath of the Black Death in 1348. 
Labor was in great demand and was able to dictate terms of em
ployment. This reversal of the traditional relationship between 
employer and employee did not continue long for the reason that 
the circumstance was considered dangerous to economic security 
and Parliament immediately instituted legislation designed to over
come the situation.

In 1349 the Ordinance of Laborers,1 eonfirme'd in 1851 by the 
Statute of Laborers,1 2 provided that there was a duty upon labor 
to conduct its affairs according “to fixed and defined standards.” 
Individual bargaining was sought to be suppressed. The statutes 
“fixed” the wages for all labor, and the taking of wages in excess 
of that set forth was punishable.3 Thus was introduced the doc
trine that any attempt at collective bargaining was to be regarded 
as illegal.

1 23 Edw. III.
2 25 Edw. III.
3 Under the ordinance the laborer taking excessive wages was subject to a 

penalty of double the sum taken, and the artificer taking more than lie was 
entitled to was subject to imprisonment.

< 8 Mod. 10 (1721).
5 Leach C. C. 274 (1783).

Subsequent Acts of Parliament affirmed the eailier statutes. 
An early case, regarded as a landmark in labor law, was Rex v. 
Journeyman-Tailors of Cambridge.4 The court there held that “a 
conspiracy of any kind is illegal although the matter about which 
they conspired might have been lawful for them, or any of them 
to do, if they had not conspired to do it.”

In Rex v. Eccles,5 Lord Mansfield said: “The illegal combina
tion is the gist of the offense ... so every man may work at 
what price lie pleases, but a combination not to work under cer
tain prices is an indictable offense.” Thus the doctrine of con
spiracy was seized upon to thwart collective action by employees. 



THE DOCTRINE OF CONSPIRACY. 18

By making the legality of combination depend upon the test of 
“unlawful means” the law successfully curbed the danger to tra
ditional economy which would have resulted from a recognition of 
collective action.

The next important step was the passage of the Combination 
Act of 18241 which repealed all the earlier combination laws, in
cluding the Acts of 1799 and 1800.1 2 The enactment of this Act is 
attributable to the tenacious efforts of Francis Place and Joseph 
Hume.3 The Act, in brief, provided that laborers should not be 
considered guilty of conspiracy merely because of a combination to 
advance wages or better their working conditions. Parliament had 
evidently failed to foresee the import of this statute at the time it 
was passed. However, it was but a short time until the Act of 18254 * 
was enacted, which restored the common law of conspiracy as ap
plied to collective unionism. It should be noted that the Act of 
1825 did allow voluntary collective action in the form of trade 
agreements when dealing with wages and hours of labor.6 This Act 
might be said to be the first indication of a breaking away from the 
earlier theories in favor of lawful combinations.

1 5 Geo. IV, c. 95.
23A Geo. Ill, c. 81. See Hammond, “The Town Labourer’’, 124 (1919).
3 Wallace, “Life of Francis Place’’, e. 8 (1898).
4 6 Geo. IV, c. 129.
3 Thereafter no cases like Bex v. Journeyman-Tailors held indictable the 

mere combination to raise wages.
3 22 Viet. c. 34.
7 It defined peaceful persuasion as ‘ ‘ endeavoring peaceably, and in a reason

able manner, and without threat or intimidation, direct or indirect, to persuade 
others to cease or abstain from work.’’

8 34 and 35 Viet. c. 31.
o 34 and 35 Viet. e. -32.

The Molestation of Workmen Act of 1859,“ sought to legalize' 
peaceful persuasion.7

Further relaxation of the rigid laws previously applied to labor 
combinations occurred in 1871. The Trade Union Act8 specified 
that “the purposes of any trade union shall not, by reason merely 
that they are in restraint of trade, be unlawful so as to render any 
member of such union liable for conspiracy or to render void or 
voidable any agreement or trust.”

The Criminal Law Amendment Act of 1871” attempted to define 
the limits of picketing and the nature of illegal threats and intimi
dation.

Three years later,- in the election of 1874, trade unionism played 
an active part in defeating Gladstone. Prior thereto Gladstone 
had directly opposed any change in legislation affecting trade 
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unions. As a result of that election Alexander McDonald and 
Thomas Burt, two officials of the National Union of Miners, were 
the first labor members to be returned to the House of Commons.

Thereafter trade unionists succeeded in pressing to enactment 
the Conspiracy and Protection Act of 1875,1 which provided that 
“an agreement or combination by two or more persons to do or 
procure to be done any act in contemplation or furtherance of a 
trade dispute between employers and workmen shall not be indict
able as a conspiracy if such act, committed by one person would 
not be punishable as a crime.” This was just the reverse of the 
ruling in the Jcurneyman-Tailors’ ease, one hundred and fifty years 
before, where it was decided that all conspiracies were illegal.

1 38 and 39 Viet. c. 86.
= [1901] A. C. 495.
3 Taft-Vale Railway Co. v. Amalgamated Society of Railway Servants, [19011 

A. C. 426.
4 Trade unionists were instrumental in electing twenty-nine candidates to 

Parliament.
5 6 Edw. VH, e. 47.

"While the progress of the law is ofttimes slow, this is especially 
true of labor law. Although the Act of 1875 did away with crim
inal conspiracy as applied to labor, yet the workman was not en
tirely relieved from its effect. True, judges could no longer apply 
the rule of criminal conspiracy to combinations not criminal in 
themselves, yet it was held that wherever such a combination pro
duced temporal damage the doctrine of civil liability would lie. 
Thus was inaugurated the doctrine of “civil conspiracy”.

The tort of civil conspiracy was definitely asserted in Quinn v. 
Leatham- where the court concluded that it was actionable for a 
combination of two or more, without justification or excuse, to 
injure a man in his trade by inducing his customers or servants to 
break their contracts with him.

The Taff-Vale case1 * 3 4 enlarged upon the tort of civil conspiracy 
by holding trade-union funds liable for torts committed by them. 
These two decisions caused much alarm in the ranks of labor, for 
ever since the Trade Union Acts of 1871 and 1876 it had been 
thought that unions were not subjee" to suit.

As a result, labor demanded remedial legislation and this became 
an important issue in the election of 1905.*  The Liberal Govern
ment which came into power presented in 1906 and secured the 
passage of the British Trade Disputes Act.5 The provisions of this 
Act are important enough to comment on. It confined civil con
spiracy to the same narrow limits that the Act of 1875 had confined 
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criminal conspiracy, by providing that no act done by a combina
tion of employers or of employees in contemplation or furtherance 
of a trade dispute shall give rise either to civil or criminal lia
bility unless the act if done by one person would be actionable.

The Act also expressly sanctioned peaceful picketing and peace
ful persuasion, and held that a union or its agents might not be 
sued in tort for unlawful acts alleged to have been committed in 
behalf of the union.

The last important legislation in England which we shall notice 
is the Trade Disputes and Trade Unions Act of 1927.1 This Act 
modified the Trade Disputes Act by declaring certain strikes to be 
illegal, viz., strikes “designed or calculated to coerce the govern
ment either directly or by inflicting hardship upon the community” 
and all strikes for any “object other than or in addition to thè 
furtherance of a trade dispute.” This section renders illegal the 
general strike as well as the sympathetic strike. Other provisions 
are noted.* 2

117 ana 18 Geo. V, c. 22.
-All picketing conducted in such a manner as to cause “a reasonable ap

prehension” of injury was deemed illegal. Also civil servants might not 
belong to unions which include members outside the government service.

3 See Seybolt, “Trade Agreements in Colonial Boston”, 2 New Eng. Quar. 
307 (1929).

•i 3 Commons and Gilmore, Doe. Hist. Am. Soe. 59-248 (1910).
See Professor Nelles’ exhaustive review of the Cordwainers’ case in “The 

First American Labor Case”, 41 Yale Law Jour. 165 (1931).

This completes the survey of the doctrine of conspiracy as it 
originated in England and subsequent English legislation. A brief 
outline of American legislation will afford an interesting compari
son as well as form the foundation upon which cases involving thè 
United Mine Workers of America will be considered.

Early Decisions in the United States.
Little can be said about labor unions in Colonial times. Only 

a few instances of collective labor action for the benefit of work
ers are to be found.3 The two conceptions which, prior to modern 
legislation, dominated the attitude of English law towards collec
tive action by labor—the doctrines of conspiracy and restraint of 
trade—wove themselves also into the American law.

The earliest American case, known as the Philadelphia, Gord- 
wainers’ case/ 1806, declared that “a combination of workman to 
raise their wages may be considered in a twofold point of view: ouè 
is benefit to themselves . . . the other is to injure those who do 
not join their Society. The rule of law condemns both.”
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The old English doctrine as thus applied to the Cordwainers’ 
case established American precedent until 1842. In that year 
Commonwealth v. Hunt1 was decided, where the Supreme Judicial 
Court of Massachusetts reversed a ruling of the lower court that a 
combination of defendants not to work for any person who em
ployed a non-member of its society was an unlawful conspiracy. 
Chief Justice Shaw concluded that “such a purpose is not unlaw
ful.” When he decided that the legality of such an associa
tion will depend upon the “means” to be used for its accomplish
ment, he clearly foreshadowed the doctrine of a later day, that the 
legality of a strike is to be made to depend upon the “end” sought 
to be obtained.

1 4 Met. Ill (Mass. 1842). A catalog of twenty cases decided between 1806 
and 1846 is found in an appendix to Commonwealth, v. Hunt, by Nelles, in 32 
Col. L. Rev. 1128 (1932).

Commonwealth v. Hunt is to be remembered as permanently ar
resting the idea that a combination of labor constitutes a con
spiracy. Thereafter the ‘ ‘ end ’ ’ of labor activities and the ‘ ‘ means ’ ’ 
pursued constituted the chief judicial inquiries.

There is little else to be said until the introduction of the injunc
tion into labor controversies and subsequent anti-trust and anti
combination statutes. These controversial questions will be taken 
up and discussed in detail in their proper places.
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THE UNITED MINE WORKERS OF AMERICA

The first union in the anthracite region was formed in Schuylkill 
County, Pennsylvania, in 1849, and was known as the Bates Union. 
It collapsed in 1850 because of collusion between its officers and 
the operators.

The decade from 1850 to 1860 saw tremendous increase in anthra
cite coal production. Official records for the year 1860 show that 
more than 8,500,000 long tons were shipped to market. The Civil 
War gave added impetus to the coal trade.

In 1865 miners were earning from $150 to $250 a month and 
there was plenty of work. Capital was attracted to the industry 
and many new mines were opened. In 1870, 16,000,000 long tons 
were shipped to market. But production had run far ahead of 
demand and a period of retrenchment Set in, wages were reduced, 
and operations curtailed until the demand again became normal.

At the convention in 1868, The Workingmen’s Benevolent Asso
ciation of Schuylkill County, Pennsylvania, was formed to over
come some of the consequent hardship among miners. The object 
of this union was “to unite in one band of brotherhood all who 
earn their bread by hard toil—more especially the miners and 
laborers of Pennsylvania.” The organization was known as the 
W. B. A., and its constitution provided for payment of sick and 
burial expenses.

The W. B. A. prospered and was able to secure the passage of 
the first mining law providing for the health and safety of the 
anthracite workers, January, 1870. In that year the name of the 
W. B. A. was legally changed to The Miners and Laborers’ Benevo
lent Association, and a charter was procured from the Legis- 

' lature. The organization spread into Pennsylvania, Maryland, 
« Ohio and Indiana.1 When, later, various other unions came to- 
! gether under the name of the Miners’ National Association of the 

United States, the anthracite association chose to remain separate.

iThese unions functioned as independent associations without provision for 
a national board to which all should give allegiance. Nevertheless there existed 
among them an understanding that they would support and. encourage each 

~ other when the occasion arose.
(22.)

The American Miners ’ Association, formed at a convention in 
. St. Louis, Mo., in January, 1861, was the first so-called “national” 

union of mine workers. It spread quite rapidly through the bitu
minous coal fields of Illinois and Missouri, but because of internal
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disagreement and public disapproval of labor organizations gener
ally, by 1868 it bad ceased to function. The second national union 
to arise among the bituminous mine workers was the Miners’ Na
tional Association of the United States.

On October 13, 1873, at a convention at Youngstown, Ohio, the 
Miners’ National Association of the United States of America was 
organized to gather the various associations of the American 
Miners’ Association, which were functioning independently, into 
one national body. It was thus expected to equalize the “contest 
in which a handful of men have to contend against the power of 
aggregated wealth.”1

1 Evans, “History of the United Mine Workers of America’’, Vol. I, p. 26. 
. 2 Suffern, ‘ ‘ Conciliation and Arbitration in the Coal Industry of America1 \ 
p. 12.

This newly-formed national miners’ union passed unscathed' 
through the panic of 1873, and by 1875 had a membership of 35,355 
scattered over thirteen States.2 While the membership growth was 
satisfactory, the policy of arbitration, conciliation and cooperation, 
followed by its officers, did not produce results either in increased’ 
wages or shorter hours, and the dissatisfied miners sought else
where for a vehicle that would accomplish their ends.

The Knights of Labor, which was in the ascendency at the time, 
attracted their notice. It had already entered the bituminous coal 
fields and established several “local assemblies”. Here was 
a belligerent organization. The miners thought they saw in it a 
means of coordinating their unions, and great numbers became 
members. But they were to be disappointed in tlieir expectations, 
principally because the Knights of Labor was composed of mixed 
membership and the miners’ cause was lost in a maze of assemblies 
of all kinds, each clamoring for action on its own account.

Nevertheless, the miners were undismayed in their search for a 
satisfactory organization, and on September 12, 1885, at Indiana
polis, Indiana, The National Federation of Miners and Mine La
borers of the United States and Territories, was organized. The 
new organization started off bristling with energy. By February, 
1886, it had effected a scale of prices that regulated wages for one 
year, and a plan had been agreed upon between the miners and 
bituminous operators whereby all disputes were to be submitted 
to arbitration.

But the Knights of Labor were unwilling to lose the membership 
of the miners. In retaliation they formed National Trade Assembly 
No. 135, and a struggle for supremacy of five years’ duration was 
waged.
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At the national convention, December 5, 1888, the question of 
amalgamation was discussed by speakers from both the Federation 
and District 135. At the close of the debate a resolution was pre
sented by tiie Federation declaring that should National District 
Assembly 135 refuse to agree to the formation of a single and dis
tinct union the Federation would decline to continue the existing 
farce of agreement. Many of the K. of L. delegates left the hall 
in anger, but the Federation continued in session. It was then 
decided to close the affairs of the National Federation of Miners 
and Mine Laborers, and turn its assets over to the National Pro
gressive Union of Miners and Mine Laborers of America. This 
was scarcely\ a new union, being rather the revamping of the Na
tional Federation to meet exigencies which developed as a result 
of the quarrel with National Trade Assembly No. 135.

In September, 1889, National District Assembly 135 held its 
annual convention in Wilkes-Barre, Pa. A call was sent out for a 
meeting of all organized and unorganized miners in the United 
States to consider the consolidation of all miners’ unions into one. 
The National Progressive Union united with the Knights of Labor 
in an address asking all locals to send delegates to consider a plan 
of amalgamation. The convention was held at Columbus, Ohio, 
January 23, 1890. The propositions before the meeting were :

“1. Unification of the two organizations Under one head with
out sacrificing the essential features of either union ;

“2. The organization to have national, district and local divi
sions, the meetings of which could be either secret or open as the 
members might desire ;

“3. Equal taxation of all members ;
“4. One staff of officers for the national, district and local or

ganizations. ”
The four propositions were voted on separately. All were adopted 
by three-fourths of the delegates. Two days later, January 25, 
1890, The United Mine Workers of America was formed.

A constitution for the new union was prepared by a committee 
from the two organizations. Article 1, Section 1, reads: “This 
organization shall be known as the United Mine Workers of 
America, composed of N. T. A. 135, K. of L., and the National 
Progressive Union”. The identity of N. T. A. 135 was further 
safeguarded by the preservation in the constitution of the titles 
of the Knights of Labor : ‘1 The officers of this Union shall be : one 
President or Master Workman, one Vice-President or Worthy Fore
man,” etc.
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These echoes of dualism were continued until a new constitution 
was adopted in 1898.1 At that time the coal fields of the country 
were divided into twenty-three districts, the first of which was to 
embrace the anthracite region of Pennsylvania. The United Mine 
Workers of America remained affiliated with both the American 
Federation of Labor and the General Assembly of the Knights of 
Labor, the members in the open branches paying tax to the Fed
eration and those in the secret branches to the Knights.

1 See The National Constitution 1898, Vol. II, p. 538.
2 At the time of the amalgamation, when the United Mine Workers of

America was formed, there were less than 17,000 members but by the end 
of that year the membership had greatly increased. At the fourth annual 
convention, April 1893, official report was made of the actual paying member
ship: January, 1891, 23,573; May, 1891, 26,665; January, 1892, 14,595; 
March, 1893, ¡24,023. ’

Later, the United Mine Workers, encouraged by their success at 
amalgamation, attempted to heal the breach between the Knights 
of Labor and the American Federation of Labor. At the first con
vention of the United Mine Workers, in February, 1891, resolu
tions were outlined to effect a treaty between the two parent organi
zations, based “on mutual recognition and endorsement of work
ing cards and labels, and cooperation in dealing with expelled or 
suspended members.”

Some time later, it becoming apparent that the United Mine 
Workers were drifting away from the Knights of Labor and be
coming independent in the advancement of their craft, the Knights 
attempted to discipline them and make them amenable to control. 
But neither this nor subsequent attempts to reorganize the miners 
were successful.1 2

In 1894 the miners suffered severe reversals as a result of the 
serious depression of 1893. Wages were reduced and many were 
unemployed or barely earning subsistence. At length it was de
cided that the only hope of depleting the coal surplus and stabiliz
ing the industry was to call a general suspension of work. The 
paid-up membership of the United Mine Workers at the time was 
only 13,000, but it is said that 125,000 miners ceased work at the 
appointed time.

Following the suspension order many miners withdrew from the 
organization. When the convention of 1895 closed, the organiza
tion was in debt. Then for several years nothing availed to bring 
encouragement to the struggling United Mine Workers’ organizatioh 
and it reached its lowest point in 1897 when the paid-up member
ship fell below 10,000. The slump in the organization reflected 
to a marked degree the plight of the miners themselves.
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Driven to desperation, these impoverished men of an impover
ished union concluded that their only hope lay in organizing a 
general strike. The struggle began on July 4, 1897, One hundred 
and fifty thousand mine workers joined the “spontaneous uprising 
of an enslaved people.” Public sympathy was with them and af
filiated bodies contributed financial assistance.1

1 ‘1 The good, effect of the trades union movement was never better illus
trated than when it [the American Federation of Labor] came to the rescue 
of the miners in their recent struggle.” History of the United Mine Workers 
of America, Vol. II, p. 493.

? Report of the Anthracite Coal Commission (1903), p. 37.

The struggle ended in triumph for the miners. It was the first 
great successful strike since the formation of the United Mine 
Workers, and, of course, it marked the turning point in their 
history. Thousand of bituminous miners returned to membership, 
and at the convention of 1898 the President of the United Mine 
Workers enthusiastically reported “today we have organizations 
from the anthracite regions on the east to the State of Wyoming 
on the west, and from the Klondike to Alabama.”

The tenth annual convention, 1899, reported continued progress. 
Joint agreements had been made with the operators of Ohio, Indi
ana, Blinois and western Pennsylvania; wages had been increased 
about 18%; the eight-hour day had been established; conditions 
of work had been improved; and there were now “banded together 
in amity and fraternity a greater number of miners, covering a 
greater number of states, than was ever known at any time in the 
history of the miners.” Thirteen States and one Territory sent 
representatives. John Mitchell was elected president.

The National Auditor’s quarterly report for the period ending 
September 30, 1899, read: “We take great pleasure in stating to 
the members of our organization that in the last three months there 
have been 136 new locals organized, . . . We can now say with 
pride that the United Mine Workers of America is the largest labor 
organization in. the United States, numbering almost 85,000.”

The great strike of 1902 lasted from May 12 until October 23 
of that year. A realization of its seriousness from a financial 
standpoint may be gained in recalling that the losses incurred were 
estimated to have been more than $100,000,000. During the five 
months’ idleness the mine workers lost in wages about $25,000,000, 
and the United Mine Workers expended about $1,800,000 in relief 
funds. The decrease in the receipts of the coal-mining companies 
for coal at the mines was $46,100,000. Transportation companies 
suffered a loss in freight receipts estimated at $28,000,000.2
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Paradoxical as it may seem, the miners gained more from the 
award of the Anthracite Coal Strike Commission than they had 
good reason to hope for, and yet the strike of 1902, in its original 
conception, was a failure. While the United Mine Workers of 
America failed to win recognition, the results of the strike were 
beneficial in other ways, since the wide publicity that was given 
to the strike fixed that organization in the minds of the public 
as a very definite entity in the cause of labor.
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PART II—Chapter IV.

INDUCING BREACH OF CONTRACT.
The action for inducing breach of contract plays an important 

part in controversies between capital and labor. Its limitations and 
characteristics are involved and confusing, and there is a noticeable 
lack of unanimity of opinion in judicial and lay circles alike. Yet 
the action is not new—its origin reaches back to ancient times.

In early Roman law the head of the household was entitled to 
bring an actio iniuriarum for violence committed upon any of the 
members of his household. The gist of this action was the insult 
cast upon the master through the mistreatment of one of his de
pendents. As such, the action lay regardless of whether there had 
or had not been a loss of service.1

i Bracton, Tr. 1, f. 115.
= 23 Edw. III.
3 2 El. & Bl. 216 (1853).

By the 14th century, however, the common law action for entice
ment of servants had assumed new characteristics, i. e., there not 
only had to be proof of violence but also a showing of actual loss 
of services. The master was also required to show that there liad, 
in fact, been an actual relationship of master and servant.

In the middle of the 14th century the Great Plague swept over 
England, and in order to solve the shortage of labor that resulted, 
the Ordinance of Labourers was enacted,i 2 3 which provided for com
pulsory labor at wages fixed by law at the pre-plague level. This 
statute created an additional remedy for enticing another’s ser
vants which was quite distinct from the common law action, in that 
proof of violence was not necessary nor need the plaintiff show that 
there had been a binding contract of service. In time these two 
actions became absorbed by the action on the case, wherein the 
master could recover by merely showing that a servant in his 
employ had been enticed away.

The law remained thus until the important case of Lumley v. 
Gye,:' where there was a recovery for the enticement of an opera 
singer. Obviously opera singers did not come within the designa
tion “servants”. This case was the first to recede from the orig
inal theory that the relationship of master and servant must be 
present in every case of enticement of servants. Even so, this 
doctrine could only be invoked in cases (1) wliere there was a 
valid contract; (2) where the contract was to render personal

(28)
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services for a definite period; and (3) where the defendant had 
acted maliciously.1

1 The doctrine of Lumley v. Gye gained only a slow foothold in English 
law. Tor a considerable time there was doubt as to whether the decision would 
be followed. This was the result of Justice Coleridge’s strong dissent, wherein 
he concluded that an opera singer was neither within the letter or the spirit 
of the Statute of Labourers, and that therefore no action should be allowed. 
The doctrine was finally accepted as an undisputed part of English law ’in 
Bowen v. Hall, 6 Q. B. D. 333 (1881).

2 [1893] 1 Q. B. 715.
3 In Temperton v. Russell the defendants, who were trade union officers, 

induced certain builders to break their contracts for building supplies with 
the plaintiff. The judges no doubt felt that the defendants had acted unjusti
fiably, and not knowing on what other theory to hold them liable they ex
tended Lumley v. Gye to meet the facts. The situation in Temperton n. Russell 
really involved an unlawful boycott, but since that term had not yet come 
into use in England, the judges bad to look elsewhere for a justification of 
their decision.

4 [1905] A. C. 239. See, also, Donaby Collieries Co. v. Yorkshire Miners’ 
Ass’n., [1906] A. C. 239, which made tortious practically all efforts by striking 
workmen to induce those who took their places to quit their work and join the 
strikers.

The next important step was in Temperton v. Russell,- where 
the court decided that an action for inducing breach of contract 
would lie although there was neither a master and servant relation
ship nor a contract for personal services. This extended the doc
trine of Lumley v. Gye further than was ever conceived in 1853.1 2 3 4

In South Wales Jllmers’ Federation v. Glamorgan Coal Co*  
the plaintiffs owned certain collieries and agreed to pay their- 
miners according to a sliding scale based on the price of coal,, the- 
agreement providing inter alia that all notices to terminate com- 
tracts “shall be given only on the first day of any calendar month,, 
and to terminate on the last day of the same month.” In November,, 
1900, the council of the Miners’ Federation, fearing that the price- 
of coal was about to be reduced with consequent reduction in the- 
rate of wages, resolved to order a “stop-day” so as to reduce the 
supply of coal and thereby keep the market price up. This order 
was observed by 100,000 miners without giving the notice re
quired. At a conference held November 12 by the Miners’ Fed
eration, a resolution was passed authorizing the council to declare 
a “stop-day” at any time they might think it necessary for the 
protection of wages and of the industry generally. In 1901 the 
council ordered foui’ stop-days, at which time all the miners took a 
holiday in defiance of their contracts calling for specific notice.

The plaintiffs brought an action against the Miners’ Federation, 
its trustees and officers, and several members of its executive coun
cil, for maliciously procuring the miners to break their contracts of 
service' with the plaintiffs. Bigham, J., in the lower court, found 
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that the defendants’ conduct “was dictated by an honest desire to 
forward the interests of the workmen, and was not, in any sense, 
prompted by a wish to injure the masters. ... I am satisfied 
that they advised them honestly, and without malice of any kind 
against the plaintiffs.” Since the learned Justice could find no 
malice he held for the defendants. The decision was reversed by 
the Court of Appeal, and the House of Lords affirming that court, 
said: “It is settled now that malice in the sense of spite or ill-will 
is not the gist of such an action as that which the plaintiffs have 
instituted”. In reaching its decision the court deemed it sufficient 
that the defendants had been proved guilty of causing the breach 
of the plaintiffs’ contract. The court admitted that the defendants 
had not been actuated by malice, but maintained that malice was 
not an essential element of the tort, and that the mere honesty of 
the defendants’ motive was not in itself a sufficient justification.1 
Lord James, in commenting, said: “The judgment of Bigham, J., 
proceeds on the ground that to support an action for procuring a 
breach of contract it is essential to prove actual malice. I cannot 
concur in this view of the law.”

1 As a consequence of this case holding union officers liable for advising 
members to break their contracts, the Trades Disputes Act, [1906] 6 Edw. VII, 
c. 47, Sec. 3, was passed almost immediately, and provided that “an act done 
by a person in contemplation or in furtherance of a trade dispute shall not be 
actionable on the ground only that it. induces some other person to break a 
contract of employment.”

e In the Glamorgan case the court left the question of malice up in the air. 
It did say that malice does not consist of malevolence, and that malice implied 
the lack of justification; but as to just what the court thought constituted 
justification was left untouched. There is considerable to be said in support 
of the Miners’ Federation. The object of tlio plaintiffs in making the contract 
with the miners was to secure labor continuously and uninterruptedly. The 
object of the defendants in advising the miners to take certain holidays was, 
not to harass or injure the plaintiffs, nor to secure the labor for themselves, 
but rather, in answer to a request from the miners to be advised as to when 
“stop-days” would prove most, effective. The object of the defendants in 
causing the breach was distinctly foreign to the object of the plaintiffs in 
making the contracts.

The Glamorgan case represents a third step in the breaking 
down of the strict common law rule made applicable to the contract 
action of enticement. Under the present law, as followed in most 
jurisdictions, there need not be a master-servant relationship, nor 
a contract for personal services, nor even malice—one or move of 
which were absolutely necessary for recovery under the earlier 
laws. Even those courts that regard malice as an essential element 
in an action for the breach of a contract usually find that a delib
erate attempt to induce another to break his contract constitutes 
sufficient malice.2



Chapter V..

INDUCING TERMINATION OF RELATIONSHIP.

In early law a defendant was not only liable for tlie enticement 
of a servant but he was also liable in tort for any injury to the 
servant either by intentional or negligent acts which deprived the 
master of his service. As was true with the action for breach of 
contract so it was that the courts at first confined tort liability to 
employer and employee relationships. This rule was gradually ex
tended until at present there may be a prima facie liability for 
interference with contract relations where performance by persons 
under contract is made so burdensome, difficult or totally im
possible as to be'of no value to the person entitled to the services.

The Tort of Interference with Contract Relationship.
Some consideration of the elements of the tort of interference 

with contract, which is much broader in its scope than that of 
inducing breach of contract, will aid in a better understanding of 
the cases that are to follow.

At the outset a promisee has an interest to have a performance 
of the contract by the promisor. He also has an interest as respects 
third persons in having that contract right free from invasion 
which may either prevent, retard, or lessen the value of its per
formance.

The promisor also has an interest as respects third persons to 
the extent that his ability to perform shall not be made difficult or 
impossible.

This right against third persons lias been designated a right in 
rem; but it is more generally called a property right;1 Conceding 
that it is a property right, the question is, how far and against 
what invasions should this interest be protected?

1 “ That the interest of an employer or an employee in a contract for ser
vices is property is conceded. Where defendants, in combination or individ
ually, undertake to interfere with and disrupt existing contract relations be
tween the employer and the employee, it is plain that a property right is in
vaded.” Pollock, Torts (12th ed. 1923), 501-62.

In general, all intentional and malicious acts of third persons, 
against a property right are condemned by the courts. The tort 
rests upon, and is but a specific application of, the broader prin
ciple that to damage another intentionally and without justifica
tion or privilege is a tort.

(31)
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The trend of eases is not to limit liability to deliberate and in
tentional invasions, but to extend the rule to include invasions by 
acts done with knowledge that an interference with the plaintiff’s 
contract relation must result; and also to include within the rule 
invasions induced by negligent acts. Although liability for negli
gent interference has been opposed1 on various grounds, there ap
pears to be no substantial reason why the property right in con
tract interests should not be accordetl the same protection afforded 
other forms of property rights.

131 Harv. L. Bev. 1017 (1918).
- “Upon one thing there is substantial agreement. An act intended to 

invade another’s legally protected interests is privileged only if done to pro
tect or advance some public interest or an interest of the actor. If the act 
is done only for the protection of one of the actor’s interests, it must be of 
an interest of a value greater than, or at least equal to, that of the interest 
invaded, or if the interests are similar, the harm which the act is appropriate 
to prevent must be substantially equal to or greater than that which it is 
intended or likely to cause.” Bohlen, “Incomplete Privilege to Inflict Inten
tional Invasions of Interests of Property and Personalty”, 39 Harv. L. Bev. 
307, 314 (1926).

3 This latter class, which is not privileged, may be divided into four gz._aps: 
(1) Where the invasion is desired by reason of pure malevolent motives to 
injure the plaintiff; (2) where the interference is purposed or desired in order

Justification or Privilege.

To determine whether a privilege of invasion exists depends 
upon whether or not it is of greater moment to society to protect 
the defendant invading, or the plaintiff from such -invasion. An 
evaluation and balancing of the social import of the conflicting 
interests of the respective parties is necessary.2 Following is an 
enumeration of those interests of the plaintiff which may be in
vaded with impunity by a defendant: (a) if the defendant seeks 
to protect a contract or a property right of his own; (b) or to 
protect life, health, reputation; (c) or to give disinterested advice; 
(d) or to exercise the privilege of competition. The interest of 
labor to better itself in respect to working conditions, hours, wages, 
and (by some courts) even the strengthening of the labor union 
itself for the accomplishment of these purposes, is embraced within 
the privilege.

Privilege does not extend, however, to cases where the defendant 
acts for the specific purpose of invading, or knows that the end he 
seeks to accomplish constitutes an invasion of the plaintiff ’s con
tract interests.3 This is, in essence, a purposed invasion, and the 
privilege of competition is denied.
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The Hitchman Cate.

In Hitchman Coal & CoIce Co. v. Mitchell1 the plaintiff owned 
a coal mine in West Virginia. The defendants were the executive 
officers of the United Mine Workers of America. The action was 
brought against the defendants as individuals and as union officers.

that the invader may appropriate the contract rights of the plaintiff to him
self; (3) where the interference with the plaintiff’s contract right is purposed 
or desired in order to advance the defendant’s economic self-interests in the 
competitive struggle; (4) where the defendant desires to accomplish an end 
which he knows will, if accomplished, in itself constitute an interference with 
the plaintiff’s contract rights, though the desire uppermost in liis mind be to 
advance his own interest. Charles E. Carpenter, 41 Harv. Ij. Bev. 754 (1928).

1 245 U. S. 229 (1917).
2 Mr. Pickett, the mine superintendent, explained to every man seeking em

ployment, that while the Hitchman mine paid the same level of wages fixed 
by the Hnited Mine Workers, the company would not recognize the United 
Mine Workers, and, further, that if any man wanted to become a member of 
that union he was at liberty to do so, but that lie could not join the union 
and remain in the employ of the Hitchman Company.

Plaintiff opened its mine in 1902 and operated non-union for 
awhile. From April 1, 1903 until April 16, 1906, the mine was 
operated on a union basis. During this period there had been fre
quent strikes which caused undue delay in filling contracts and 
resulting loss to the plaintiff. From April 16 until June 12, 1906, 
the mine was shut down. About that time a group of former em
ployees sought re-employment, and the president of the Hitchman 
Company said they could come back but not as members of the 
United Mine Workers—that in future the mine would be run non
union and the company would deal with each man individually.* 1 2

It is important to know the background of this decision to clearly 
understand the ruling laid down by Mi’. Justice Pitney. The 
Hitchman mine was located in the Panhandle District in West Vir
ginia, and all mines located there were run “nOn-union”, while the 
entire industry in Ohio, Indiana and Hlinois, in what is known as 
the Central Competitive Field, operated on a closed union-shop 
basis, that is, closed to all miners except members of the union. 
Obviously, the coal from the Panhandle district came in competi
tion with that mined in the Middle West, and the lower cost of 
production by reason of the employment of non-union miners was 
reflected in the competitive process in lower selling prices for coal. 
This competition handicapped the United Mine Workers in gain
ing increased wages from the operators for their members.

At the United Mine Workers’ convention in Indiana, in January 
1907, they decided to make every attempt possible to organize 
the non-union mines in West Virginia so as to relieve the union 
mines in Ohio, Illinois, and Indiana from the competition of cheap 



INDUCING TERMINATION OF RELATIONSHIP. 34

coal originating there. The “organization” was to be accomplished 
by strikes if necessary, with strike benefits being paid from assess
ments upon union members employed.

Several peaceful plans submitted to the plaintiff were promptly 
refused. Thereupon the United Mine Workers sent one Thomas 
Hughes to the Hitchman mine with instructions to interview the 
miners, warning them that unless they joined the union their wages 
would be reduced. There was a great deal of uncontradicted evi
dence to the effect that Hughes resorted to coercion and deception. 
It was evident that the United Mine Workers were seeking to 
unionize the Hitehman mine at all costs. They thought that if 
they could alienate a sufficient number of non-union miners to the 
cause of the union the plaintiff would recognize the union rather 
than risk a strike or walkout among its employees, with resulting 
losses and cessation of work.

This type of persuasion, whereby the employer is forced to 
do that which he does not want to do or be made to suffer accord
ingly, is coercion none the less because it is accomplished peace
fully.

Having thus discussed the plan of the defendants to organize 
plaintiff’s mine, it remains to be considered what were the legal 
consequences of their action.

It has been well settled since Adair v. United States,1 decided in 
1908, and Coppage v. Kansas* 2 decided two years before the Hitch
man case, that an employer is as free to make non-membership in 
a union a condition of employment as the workingman is free to 
join the union. Furthermore, the Constitution guarantees that 
these rights of personal liberty and private property may not be 
taken away even by legislation.3 The plaintiff was therefore within 
his rights in deciding not to employ any miner who was a member 
of the United Mine Workers. He need give no explanation for 
his action, nor need he justify the grounds upon which he decided 
to run his mine non-union. His three years’ experience with strikes 
may have contributed to his determination.

1208 U. S. 161 (1908).
= 236 U. S. 1 (1915).
3 pi the Adair case an act of Congress making it a criminal offense for a 

carrier to discharge an employee because of his affiliation in a labor organiza
tion ivas held unconstitutional. The Court concluded that such legislation un
duly disturbed the equality of bargaining power between capital and labor and 
therefore was an unjustifiable interference with liberty of contract. The same 
therefore was an unjustifiable interference with liberty of contract under the 
Fifth Amendment. In Coppage v. Kansas, a similar provision in a Kansas 
statute was held to be repugnant to the ‘1 due process ’ ’ clause of the Four
teenth Amendment,
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The question, then, is whether the working agreement voluntarily- 
entered into between the Hitchman Company and its employees, 
upon the actual suggestion of the non-union miners, is entitled to 
protection ?

Contracts At Will.
It is true that the first agreements were only oral,1 but it has 

frequently been held that the mere fact that employment is at will 
and terminable by either party at any time is of no consequence.1 2 3 
In Truaz v. Raich? the court held that because the employment 
is at the will of the parties, respectively, does not make it one at 
the will of others. The employee has a manifest interest in the free
dom of the employer to exercise his judgment without illegal inter
ference or compulsion, and, by the weight of authority, the un
justified interference of third persons is actionable although the 
employment is at will.*

1 About two months after tiie restraining order was issued in this case the 
company began the practice of requiring applicants for work to sign em
ployment cards, in the following terms: “I am employed by and work for 
the Hitchman Coal & Coke Co., with, the express understanding that I am not 
a- member of the United Mine Workers of America, and will not become so 
while an employee of the Hitchman Coal & Coke Co.; that the Hitehman Coal 
& Coke Co. is run non-union and agrees with?me that it will run non-union 
while I am in its employ. If at any time I am employed by the Hitehman 
Coal & Coke Co. I want to beeome connected with the United Mine Workers 
of America or any affiliated organization, I agree to withdraw from the em
ployment of said company, and agree that while I am in the employ of .that 
company I w’ill not make any efforts amongst its employees to bring about 
the unionizing of that mine against the company’s wish. I have either read 
the above or heard the same read.”

2 In Temperton v. Bussell, [1893] I Q. B. 715, 728, Lord Esclier used Ipq- 
guage which in effect denied all distinction between the two types of contracts?

3239 U. S. 33 (1915).
* See Berry v. Donovan, 188 Mass. 353, 74 N. E. 60S (1905)1

Was the action of the defendants justified? The opinion of the 
United States Supreme Court (three Justices dissenting) held that 
it was not.

Increasing Membership of Unions.

It is true workmen may ban together into unions to further 
their economic interests. They may also seek to increase their mem
bership and bargaining power by inviting other workmen to join 
with them. While this right is conceded, there are at least two 
qualifications that must be stated, namely, the union must have 
been organized for a proper and legitimate purpose; and it cannot 
by unlawful means interfere with civil rights of others and then 
plead justification on the ground that such action was taken to 
benefit the union. As has been stated before, the crucial test is 



INDUCING TERMINATION OF RELATIONSHIP. 36

whether labor is acting in pursuance of rights equal or superior 
to those of capital. All strikes are conducted, to benefit the laboring 
class, but if by an application of the “balancing of interests” 
rule the court determines that labor has stepped across the line of 
legitimate and reasonable demands, it will declare the strike un
lawful.1

1 Tunstall v. Stearns Coal Co., 192 Fed. 808 (1911). Certain members of 
the United Mine Workers not employed by tlie complainant were promoting 
a strike for the primary purpose of compelling a recognition of the union. 
They also paid money to miners in the employ of the complainant for the 
purpose of inducing them to leave and to other workmen seeking employment 
to induce them not to enter the complainant’s service. The court held these 
acts to be unlawful,

So the right of labor unions to expand must always be exercised 
with reasonable regard for the inherent right of others. In the 
Hitcliman case the defendants deliberately selected that method of 
enlarging their membership which would inflict the greatest injury 
upon the plaintiff and its local employees. Hughes solicited miners 
at the Hitchman plant keeping secret the names of those he had won 
over. The plan, evidently, was to work under cover until enough 
employees had been alienated to declare an effective strike. There 
was abundant evidence indicating that Hughes used deception to 
gain his point. It should be noted, also, that after agreeing to join 
the union the miners were expected to continue working at the 
Hitehman mines.

The defendants raise the issue that since the employees were not 
required to leave work until they had actually joined a union, the 
mere attempt by Hughes to induce the men to agree to join was 
not actionable. It is true that the evidence does not warrant a 
conclusion that the miners were expected by the union to remain 
in the employ of the plaintiff after actually joining the union. 
But there was adequate evidence to support the conclusion that 
until such time as a sufficient number of the miners were won over, 
they were to remain in the employ of the Hitchman Company, 
even though they had promised to become members of the union.

The distinction between agreeing to join and actually joining 
a union is not real in a court of equity. As Mr. Justice Pitney 
said : “ ... In a court of equity which looks to the substance and 
essence of things and disregards matters of form and technical 
nicety, it is sufficient to say that to induce men to agree to join is 
but a mode of inducing them to join, and that when defendants 
‘had sixty men who had signed up or agreed to join the organiza
tion at Hitchman,’ and were ‘going to shut the mine down as soon 
as they got a few more men, ’ the sixty were for practical purposes, 



INDUCING TERMINATION OF RELATIONSHIP. 37

and. therefore in the sight of equity, already members of the union ; 
and it needed no formal ritual or taking of an oath to constitute 
them such; their uniting with the union in the plan to subvert the 
system of employment at the Hiteliman mine, to which they had 
voluntarily agreed and upon which their employer and their fellow 
employees were relying, was sufficient.”

The single purpose of the United Mine Workers was to unionize 
the plaintiff’s mine. Without that, the attempt to induce plaintiff's 
employees to join the union would be of no avail—for if the plan 
failed, the union would find itself with many new members com
peting for jobs with older members, while the plaintiff would con
tinue to hire non-union men to fill the vacancies—all in competition 
with the union. Except as a means to the end of compelling the 
unionization of all mines in the non-union coal fields of West Vir
ginia, the defendants were obviously not seeking to enlarge union 
membership, at least in those locations. Therefore the conclusion 
was that the United Mine Workers were not seeking to increase 
membership in the union but were unlawfully interfering with the 
contract and property rights of the plaintiff.

The Dissent of Mr. Justice Brandeis.

A great deal has been written about the Hiteliman case in news
papers, law journals and magazines. Much of the comment has 
been unfavorable. Before taking up a discussion of the present 
status of this case, a short summary of the dissenting opinion of 
Mr. Justice Brandeis may be helpful. The Circuit Court of Ap
peals found that the defendants did not resort to unlawful means 
in attempting to unionize the plaintiff’s mine, and that there was 
nothing in the individual contracts which barred the defendants 
from inducing the miners to join the union. To these and other 
conclusions, Mr. Justice Brandeis agreed.

With respect to unionizing the plaintiff ’s mine without its con
sent, Mr. Justice Brandeis said the defendants sought only to 
secure the closed union shop through a collective agreement. Since 
collective bargaining is legal, the fact that the employees deal in
directly through the union rather than directly with the employer, 
is of no significance. The end being lawful, the defendants’ efforts 
to unionize the mine can be illegal only if the means pursued were 
unlawful.1

Mr. Justice Brandeis could not see that defendants had legally 
coerced the plaintiffs. He thought that the pressure brought to 

i As to this the majority of the Court found that the means pursued were 
unlawful.
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bear by the union in endeavoring to compel the plaintiff to operate 
a union shop was not coercion in a legal sense. He reasoned that 
it was just as much coercion for the plaintiff to compel a miner to 
sign a contract agreeing not to join the union, as it was for the 
defendant to compel the miner to join the union. In either case 
the miner was free to accept or reject.1

i On this point it seems to me that Mr. Justice Brandeis failed to take into 
account the fact that the efforts of the defendants in securing secret agree
ments from the plaintiff’s employees was for the purpose of effecting a sur
prise, to the end that a strike could be called at a later date which would be so 
effective that the plaintiff would either have to recognize the union or shut 
down his mine. Undoubtedly this is coercion and such conduct is a proper 
subject of an injunction. As mentioned before, a court of equity will regard 
damage that is threatened but which is irremediable by action at law as 
equivalent to damage done.

- Mr. Justice Pitney’s answer to this seems more substantial. He said that 
the agreement of the miners to join in a plan to subvert the system of em
ployment at the Hitchman mine was sufficient evidence that they were already 
members of the union as far as an equity court was concerned.

Probably the strongest argument pronounced by Mr. Justice 
Brandeis was that the union could not be responsible for an alleged 
breach of contract because, by the express provisions of the agree
ment with the company, the employees were free to join the union 
at any time. Of course if they did join they could no longer work 
for the plaintiff. For this reason it was said that no breach could 
occur until the employee had actually joined the union and also 
remained in the employment of plaintiff. There was evidence to 
prove that defendants induced the miners into agreeing to join, 
but none to the effect that they were to violate their contract.i 2

Mr. Justice Brandeis was also able to conclude that the de
fendant Hughes did not resort to threats, violence or intimidation, 
but had remained within the lawful bounds of peaceful persuasion. 
The majority of the court held contra.

Trade unions play an important part in the competition of 
capital and labor. Collective bargaining is an essential factor 
in our industrial relations. "Without unions collective bargaining 
would be impossible; and so there is today a well-recognized social 
interest in their existence. Trade unions tend to establish wages 
and hours upon a definite standard that is adequate for the average 
man; give effect to trade agreements; provide for boards of arbi
tration, etc. But in order that they may exist and become strong 
enough to exert a definite influence in behalf of those who labor, 
they must be free to add to their membership by persuading, 
through lawful means, non-union men to join their ranks.
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What are the interests in the Hitchman case? Weighing against 
the plaintiff is a social responsibility not to impede the existence 
and legitimate functioning of trade unions. Against this is the 
right of plaintiff to be free from interference by third parties. 
That this is an interest of value and one which the law will seek 
to protect was settled by Lumley v. Gye. The fundamental ques
tion in the Hitchman case was whether or not one set of interests 
should be sacrificed to another ? To answer this intricate question, 
involving serious social consequences, by a mere rule-of-thumb that 
the defendants induced breach of plaintiff’s contract, will not 
satisfy equity.

To the objection that the method of balancing interests robs the 
law of its predicability, one may answer that if a legal problem 
depends in the last analysis upon a question of policy, it will not 
make the law more predicable that the judges reach their deter
mination through unconsciously following their own inarticulate 
intuitions rather than by a method of carefully setting forth and 
then critically weighing the conflicting sets of recognized legal 
principles involved.

The doctrine of Lumley v. Gye requires a determination of how 
great and to what extent these conflicting interests will be pro
tected; and this, whether courts choose tp recognize it or not, 
is fundamentally a question of policy.1

1 36 Harv. L. Bev. 695.
2 ‘‘Iron-clad” contracts were employed in the early ’eighties in the West 

Virginia coal fields. See Norman J. Ware, ‘‘The Labor Movement in the 
United States 1860-1895.” Also in the Ilocking Valley, Ohio, coal miners’ 
strike in 1884-1885. See, also, John Swinton’s Paper, March 1, 1885. The 
first case involving an ‘‘iron-elad” contract was Platt v. Philadelphia & Bead
ing R. Co., 65 Ped. 660 (1894).

“Yellow-Dog Contract«.’’

When the Supreme Court approved the injunction in the Hitch
man ease which prohibited the United Mine Workers from making 
any attempt to organize the employees of the plaintiff coal com
pany who had signed agreements not to join the union while they 
continued in its employment, the yellow-dog contract, as such, was 
made effective. This type of individual non-union agreement had 
been used as early as 1880, when they were called “iron-clad” con
tracts.1 2

It is of interest to notice that the decision in the Hitchman case 
occasioned scant attention in labor circles at the time it was ren
dered. Attorneys for employers, however, were quick to appreciate
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the importance of the decision and wasted no time in suggesting 
to their clients the advisability of binding employees by individual 
non-union agreements.

With the close of the World War, the use of yellow-dog contracts 
spread rapidly, so that it is conservatively estimated that there 
are today over a million men employed under this form of non
union contract,

The actual legality of non-union contracts had been tested and 
affirmed before the decision in the Hitchman case.1 But the mere 
legality of such contracts was not, as will be shown, of particular 
importance to employers. It is true that, where such contracts 
were required of employees, the employer had a legal action for 
damages against the employee if lie broke his contract; but proof 
of damages was next to impossible, and no case has been found 
wherein the employer has sued a workman for violating such a 
contract.

Upon the heels of the decision in the Hitchman case, came the 
ruling that yellow-dog contracts were enforcible against third par
ties, i. e., labor unions. In this respect the Hitchman case went 
far beyond prior decisions involving anti-discrimination laws. 
It did not stop with holding yellow-dog contracts lawful, but de
cided, further, that third parties may not persuade the employees 
to violate these contracts.

The rule announced in the Hitchman case is, in the last analysis, 
based upon the old theory that it is an actionable wrong for third 
parties to induce a breach of contract.2 With a single exception,3 
however, no court prior to the Hitchman case had held that it 
applied to individual non-union agreements.

The arbitrary and indiscriminate denial of work to union men 
on the part of some employers led to a situation which, in the 
opinion of John P. Frey, president of the Ohio State Federation 
of Labor, has caused “more feeling, more bitterness in the hearts of 
wage earners than any other condition which has been established 
by those who have enjoyed the right of organization and who use

i Adair v. United States, 208 U. S. 161 (1908) and Coppage v. Kansas, 236
U. S. 1 (1915).

- This doctrine dates from the decision in Lumley v. Gye and with the later
cases each extending the rule has been discussed in the preceding chapter.

s Flaceus v. Smith, 199 Pa. 128, 48 Atl. 894 (1901), decided sixteen years
before the Hitchman case reached the. same conclusion.
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that power to devise ways and means which have denied the same 
right to the mass of the people.”

The promiscuous use of yellow-dog contracts makes collective 
bargaining ineffectual. Union organizations and collective bar
gaining are necessary if labor is to deal on equal terms with capital. 
The right of organization underlies everything that is typical of 
American institutions; provides opportunity for self-assertion; and 
is essential to the status quo among employees. It would seem to 
be manifestly unfair to countenance the right to pool interests 
among employers and to deny the same privilege to wage-earners.

The United Mine Workers of America and similar labor organi
zations believe that they can attain equality of strength with that 
of employers only through a well-knit organization and entire free
dom to contract. They feel strongly that they have a natural right 
to peaceably persuade workers to join their union by setting out 
the benefits and advantages of union membership. Consistently 
rebuffed by courts in the past they are carrying their struggle into 
the legislatures in an effort to remove the yellow-dog contract and 
its sinister influence.

The law on yellow-dog contracts is in an unsettled state. Since 
the Hitchman ease, which standing alone, might well be construed 
to prohibit all attempts by unions to induce workmen to go on 
strike, the Federal and United States Supreme Courts have ren
dered other decisions which have in one way or another tempered 
the strict rule laid down in Hitchman Coal & Coke Co. v. Mitchell.

Considerable “anti-yellow-dog” legislation both State and Fed
eral has been enacted and will be considered in detail in a subse
quent chapter.

Trend of Decisions since the Hitchman Case.

Many regard the decision in American Steel Foundries v. Tri- 
City Central Trades Council1 as the first to ameliorate the harsh
ness of the Hitchman decision. The Tri-City case was decided 
December 5, 1921. In the opinion of Chief Justice Taft it was 
pointed out that interference of a labor organization by persuasion 
and appeal to induce a strike against low wages, may be justified. 
Unions may use all lawful propaganda to enlarge their member
ship. With reference to the Hitchman case, Chief Justice Taft 
said: “This court held that the purpose was not lawful, and that 

1 257 U. S. 184 (1921).
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the means were not lawful, and that the defendants were thus en
gaged in an unlawful conspiracy which should be enjoined. The 
unlawful and deceitful means used were quite enough to sustain 
the decision of the court without more.”

Another distinction was stressed in the Tri-City case which has 
played an important part in subsequent decisions. In speaking of 
this distinction the court said, “the remoteness of the benefit ulti
mately to be derived by the members of the International Union 
from its success differentiated the two eases.” l'n the Tri-City case 
some of the defendants had never been in plaintiff’s employ but 
were members of a local union many of whose members were in 
the position of being expectant employees. The immediacy of the 
interest of the local union justified its intervention by peaceable 
persuasion and appeal to induce a strike against lower wages. 
Such action was not malicious or without lawful excuse.

Borderland Coal Case.

The case of Gasaway v. Borderland Coal Corporation1 was de
cided December 15, 1921, just a few days after the decision in the 
Tri-City case. The West Virginia coal situation was again before 
the court. The plaintiff, a mine owner operating under anti-union 
contracts, had encountered serious labor trouble, wherein the 
United Mine Workers had instituted a strike for the purpose of 
compelling him to recognize the union.

i 278 Fed, 56 (1921).

The United Mine Workers had already unionized most of the 
bituminous coal fields in the United States. In order to eliminate 
what they termed “vicious competition” originating in the West 
Virginia territory, the union determined to make a fight to unionize 
these mines which were selling coal at lower prices than could be 
sold by union mines in other territory.

Obviously, if the United Mine Workers could compel the em
ployment of union men in the West Virginia mines it would result 
in raising the prices of this non-union coal and thus materially 
reduce competition.

At first the union resorted to minor incidents of violence and 
exhibitions of force; but the momentum gained force until matters 
had progressed to a state of open warfare. The evidence produced 
at the trial showed that members of the United Mine Workers pur
chased firearms and ammunition and otherwise financed the violent 
activities in behalf of the unionizing forces in West Virginia. The i 
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State police being unable to cope with the situation, Federal troops 
were called to restore order.

Upon appeal it was found that the District Court committed the 
following errors: (1) in not confining the grant of relief to ap
pellee; (2) in not limiting the prohibition of the unionization of 
appellee’s mine to the threatened direct and immediate interfering- 
acts shown by the bill and affidavits; (3) in not limiting the pro
hibition of the sending of money by the union into West Virginia? 
and (4) in enjoining the performance of check-off contracts.

As to error number one, appellee filed the bill on behalf of itself 
and sixty-two other operators of closed non-union mines, but failed 
to name any of the sixty-two operators or to give reasonable excuse 
therefor^!.1 As to error number two, the preliminary-injunction wasr 
broad enough to prohibit even peaceful persuasion of non-union 
employees. Mere persuasion is allowable. With respect to the third 
error, the union should be permitted to send money into West Vir
ginia for lawfful purposes. A blanket denial of this right to use 
funds raised by dues and check-offs is unjustified.1 2 Lastly, check-off 
contracts, whereby fees of union workers are deducted by oper
ators and paid directly to>the'union,.are not per se unlawful urn 
less the money is used to foster an illegal act.

1 The rule is that any number of employers involved in the same difficulty- 
may join as complainants. United Mine Workers v. Red Jacket Coal & Coko 
Co., 18 F. (2d) 839 (1927). Injunctions, however, cannot fie extended to any 
employers who do not actually appear as complainants. Gasaway v. Border
land Coal Corp., 278 Bed. 56 (1921).

Further, a permanent injunction lias no application to a'new’ dispute between’ 
the same parties, although it does govern the rights of the contending parties 
With reference to the original controversy. Tosh v. Western Kentucky Coal 
i!o'., 252 Fed. 44 (1918).

2 Revenues of the United Mine Workers of America are provided from- 
dues and assessments which are collected by an arrangement between the union 
and the operators, and are deducted from the W’ages of the miners and paid 
by the operator to the United Mine Workers. Statements made by officers 
of the United Mine Workers shows that the union sent more than $2,500,000 
into West Virginia to carry on the struggle of the labor union.

3 The restraining clause as allowed the plaintiff in the lower court but dis
approved on appeal was the following: The defendants Ora Gasaway and 
W. D. Van Horn wore restrained individually and as members of the. United

In conclusion, Judge Baker modified the decree of the District 
Court so as to permit the United Mine Workers to use all lawful 
and peaceful methods- of persuasion to induce the' non-union em
ployees to join the union. He further allowed the sending of. 
money into- the district to aid in the lawf ul attempt to unionize 
the miners.-3 To this extent the case clearly is more favorable to: 
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labor than the Hitchman case. There, the intimation at least, is 
that all attempts to interfere with employers’ rights resulting from 
non-union contracts may be enjoined; whereas here, peaceful per
suasion is allowed.

The precise problem that confronted the court in the Hitchman 
case was before the courts in a more aggravated form in Bittner v. 
West VirginiarPittsburgh Coal Co.,1 decided in 1926. In this case 
resort was had to extreme violence, threats, intimidation, assault, 
beating and even shooting in order to coerce the plaintiff’s em
ployees to join the union. As in the Hitchman case, fraud, abusive 
language, and secrecy were employed by the defendants indiscrimi
nately. The plaintiff alleges that over two hundred of its em
ployees were induced to withdraw from work and it became neces
sary for it to purchase coal from other sources in order to fill its 
contracts.

Mine Workers of America “from advising, assisting, encouraging, aiding, 
abetting, . . . from the unionization or attempted unionization of the non
union mines in West Virginia and Kentucky.7’

1 15 F. (2d) 652 (1926).
2 The court decreed that the following proviso should be added to the in

junction granted in the court below, in order to prevent misunderstanding:
“Provided, that nothing herein contained shall be construed to forbid the 
advocacy of union membership, in public speeches or by the publication or 
circulation of arguments, when such speeches or arguments are free from
attempts to persuade the complainant’s employees or any of them to violate
their contracts with it.’’

«18 F. (2d) 839 (1927).

The court below granted a preliminary injunction which re
strained the defendants from committing acts of violence; from the 
use of persuasion and peaceable means; and from furnishing the 
striking miners with union funds. The injunction, as awarded, fol
lowed exactly the provisions of the injunction in the Hitchman case. 
On appeal, some of the harshness of the injunction was mitigated 
to allow the union to use lawful means to accomplish legitimate 
ends.* 1 2 * * * *

The Red Jacket Case.
Of the group of cases decided since the Hitchman decision in 

1917 and involving the United Mine Workers, the last to be dis
cussed is the International Organization, U. M. W. A. v. Red 
Jacket Consolidated Coal & Coke Co,,1 delivered in 1927. Here 
316 complainants, representing most of the coal companies in West 
Virginia operating on a non-union basis, brought suit against the 
United Mine Workers to restrain activities of the union which the 
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complainants alleged were an illegal interference with their busi
ness and an unlawful restraint of interstate trade under the Sher
man Act. There were twelve suits altogether which the District 
Court ordered to be consolidated in May of 1923.1 The Red Jacket 
case was first instituted in the Fall of 1920; the Borderland ease 
was brought a year later.2

1 Red Jacket Consolidated Coal and Coke Co. v. Lewis; Borderland Coal 
Corporation v. United Mino Workers of America; Alpha Pocahontas Coal Co. 
■«. United Mine Workers of America; Aetnae Sewell Smokeless Coal Co. v. 
United Mine Workers of America; Dry Branch Coal Co. v. United Mine Work
ers of America; Nelson Fuel Co. v. United Mine Workers of America'; Lee
vale Coal Co. v. United Mine Workers of America; Seng Creek Coal Co. v. 
United Mine Workers of America; Raleigh Wyoming Coal Co. t>. United Mine 
Workers of America; Anchor Coal Co. v. United Mine Workers of America; 
Sterling.Block Coal Co. v. United Mine Workers of America; Carbon Fuel 
Co', v. United Mine Workers of America.

- Just, prior to tlio Borderland suit, armed union miners to a number esti
mated between 5,000 and 7,000 had announced that thoy were going to march 
into Mingo County to unionize the mines. As a result they became engaged 
in a bitter Wattle with state p'olide, r'ficpiiring the de'claratidn df martisfl law 
and the arrival of federal troops to preserve peace.

a On May 7, 1930, the United States Senate after extended debate refused; 
to confirm the nomination of Judge John J. Parker to bo Associate Justice 
of the Supreme Court of the United States. (72 Cong. Ree., 8487.)

The District Judge found that the defendants had conspired to 
restrain interstate commerce in coal in that they were attempting 
(a) unlawfully, maliciously, and unreasonably to induce, incite 
and cause the employees of the plaintiff to violate their contracts 
of employment; (b) compel by force, intimidation, violence, abu
sive language, and false statements employees to cease work for the 
plaintiffs; and (c) compel plaintiffs to recognize the United Mine 
Workers and operate their mines under union contracts or else 
close them down.

Judge Parker rendered the opinion, saying, “while we do not 
approve of all the findings of fact made by the District Court, we 
think that the decree entered in*  the several cases was sustained 
by the evidence and is accordingly affirmed.”
. In affirming the decision below Judge Parker unwittingly sealed 
forever his chance to become an Associate Justice of the Supreme*  
Court of the United States.3 In his opinion he felt constrained to 
follow the doctrine of the Hitchman case. With reference to the 
contention raised by tlie‘ United Mine' Workers that the injunction, 
of the District Court which restrained them “from inciting, in
ducing, or persuading the employees of the plaintiffs to break their 
contract of employment with the plaintiffs” was too broad, Judge' 
Parker said, “this language is certainly not so broad as that of the 
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decree approved by the Supreme Court in Hitchman Coal <£' Coke 
Co. v. Mitchell, which also enjoined interference with the contract 
by means of peacef ul persuasion:” (Italics supplied.)

To the further contention of the United Mine "Workers, that the 
decision below also prohibited them from placing before the miners 
any lawful and proper argument in favor of union membership, 
Judge Parker replied, “If we so understood the decree, we would 
not hesitate to modify it. What the decree forbids is this, ‘inciting, 
inducing, or persuading the employees of plaintiffs to break their 
contracts of employment’; and what was said in the Hitchman case 
with respect to this matter is conclusive of the point involved here.1’

.1 letter from Judge Parker to Hon. Lee S. Overman, dated April 24, 
1930, he said: “In passing, I would call attention to the fact that the Med 
Jacket, case seems to be much misunderstood. The injunction therein did not 
prevent employees from quitting work or joining the union. In fact it was 
not a suit between employers and employees at all, but between mine owners, 
on the one hand, ... and the union on the other, which sought not only by 
inducement and persuasion, but also by violence and intimidation, to induce 
the employees, in violation o‘f their contracts, to join the union and go on a 
strike.”

2 Henry Warrum, attorney f3r the United Mine Workers of America, in 
Hearings before a Subcomiiiitteé of the Committee on the Judiciary on S. 1482, 
U. S. Sen., 70tli Cong., 1st Sess. (Í928), pp. 627-8, concluded that the mine 
operators had been “insulated against any attempt, any real effective attempt, 
on the part of the union to organize them by fair reasoning or persuasion/’

Mr. Lewis, President of the United Mine Workers of America, said that he 
could not legally ask any of the 40,000 non-union miners to “come and join 
our union; it will better your condition”, because I would be in contempt of 
that writ. Hearings before the Committee on Interstate Commerce pursuant 
to S. Kes. 105, U. S. Sen., 70th Cong., 1st Sess., (1928), pp. 408-9.

Opposing the confirmation of Judge Parker: See speech of Senator Borah, 
72 Cong. Bee., 7933, 7936, April 9, 1930) and speech of Senator Wagner (72

Although it has never been settled just what the injunction pro
hibited in the Red Jacket case, if intent is given to the two quoted 
passages of Judge Parker, it must be concluded that he had in 
mind that lawful persuasion was not enjoined. He expressly stated 
that the injunction did not go so far as the one approved in the 
Hitchman ease, and he also stated that if he had thought the in
junction below forbid lawful propaganda in favor of the union, 
lie would have modified it.1

But the fact remains that the injunction as finally approved in
cluded the magic words or persuading the employees of plaintiff 
to break their contracts, and, while Judge Parker undoubtedly 
thought that persuasion as used by the defendants under the facta 
and circumstances of the Red Jacket case could not be regarded 
as lawful conduct, lié left himself open to criticism for enjoining 
persuasión.* 2
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Present Status of the Hitchman Case.
The decade following the Hitchman decision witnessed many 

different judicial shadings and interpretations of that ease. None 
went so far as to overrule it; but many found sufficient justification 
for decisions’more favorable to labor. Thus, in New York, in 1927, 
the first of three cases was decided which established, at least in 
that State, the rule that yellow-dog contracts are so lacking in 
mutuality that they cannot be regarded as valid and enforcible.1

Cong. Bee., 8037, April 30,1930). Favoring tlie confirmation of Judge Parker, 
see speech of Senator Jones (72 Cong. Bee., 8439, May 6, 1930) and excerpt 
from memorandum by Attorney General Mitchell (New York Tinies. April 14. 
1930, p. 2). ’ ’

i Exchange Bakery & Bestaurant v. Bifkin, 245 N. Y. 260, 1'57 N. E. 130 
(1927). See also Interborough Sapid Transit Co. v. Lavin, 247 N. Y. 65, 159 
N. E. 863 (1928); Interborough Bapid Transit Co. v. Green, 227 N. Y. S. 258 
(1928). ’

- In contradistinction to the New York rule, other jurisdictions have Ex
tended rather than limited the Hitchman doctrine. The Georgia Supreme 
Court has held that an implied contract exists where an employer posts a 
notice that his shop is non-union, although the employees sign no contracts. 
Callan v. Exposition Cotton Mills, 149 Ga. 119, 99 S. E. 300 (1919). Other 
cases, in which injunctions were allowed on the strength Of yellow-dog con
tracts and reported in the official reports or in Law and Labor, are: Al
goma Coal and Coke Co. v. Lewis, MacDowell County, W. Va., 3 Law and 
Labor 257 (1921); Altizer v. United Mine Workers, and Anderson Coal Co. v. 
United Mine Workers, Logan County, W. Va.,.5 Law and Labor.123 (1923).

Although the reported New York cases do not involve mine dis
putes the problem of anti-union contracts and their results on 
society is much the same. The opinions of the New York judges 
are commendable. They indicate their belief that the unionization 
of an entire trade is a legitimate purpose in order to insure equal 
protection and justice in competition with organized capital. “Eco
nomic organization today is not based on the single shop.” This 
thought, expressed in the Rifkin case, is certainly not considered in 
the Hitchman case. The court continues: “We do not consider 
so-called sympathetic strikes, boycotts, or lockouts where interest is 
more remote. Neither do we consider strikes or lockouts not con
nected with labor disputes, but designed to enforce political ac
tion.” Courts seeking to resolve these conflicting interests should 
consider carefully the rights of both parties to the end that legi
timate union objectives may be fostered and encouraged consistent 
with the employer’s right to freedom of contract.* i 2

In summation it is apparent from the cases cited that in recent 
years courts have indicated that their decrees were not to be so 
broad and all-inclusive as to paralyze the legitimate activities of 
labor unions; they have inclined to express in clear terms wliat 
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may be permitted as well as what is forbidden. The earlier in
junction failed to do that. The Supreme Court,1 lower Federal 
courts,i 2 and some State courts have undertaken to define in detail3 
the number of pickets permitted, where they are to be stationed, 
and what they may do.4

i American Steel Foundries v. Tri-City Central Trades Council, 257 IT. S. 
184 (1921), where Chief Justice Taft said: “We think that the strikers 
. . . should be limited to one representative for each point of ingress and 
agress . . . and that they shall not approach individuals together but singly, 
and shall not in their single efforts at communication or persuasion obstruct 
an unwilling listener by importunate following or dogging his steps.”

- In Bittner v. West Virginia-Pittsburgh Coal Co., 214 Fed. 716 (1914), 
a decree of the lower court was modified by adding four provisos, one of which 
read: “Provided, further, that this injunction is not intended to prevent . . . 
the United Mine Workers from supporting any of the plaintiff’s former em
ployees who have ceased to work for the plaintiff, nor . . . from legally assist
ing said employee in securing better terms of employment and in endeavoring 
to persuade, without violence, any other laborer from taking the place of said 
striking employee.”

3 Greenfield v. Central Labor Council, 104 Ore. 236, 192 Pae. 783 (1920).
Great Northern Ry. Co. v. Brosseau, 286 Fed. 414 (1923), where the decree 

provided: “A small tent may be erected at or near any point at which such 
pickets are stationed to protect them from the weather while on duty; but 
there must not be present at any such tent at any single time anyone but the 
pickets who are there on duty.”

Most jurisdictions recognize the propriety of inducing strikes and 
maintaining them by peaceful means where the object is to unionize 
a trade or industry. As exemplifying extreme views on this sub
ject, Massachusetts holds all such strikes unlawful, while in Cali
fornia all strikes are lawful. Further, union activities have been 
sustained in the face of anti-union agreements. While there has 
been no decision in the Supreme Court overruling the Hitchman 
case concerning the right of labor to maintain an organization for 
its own legitimate ends, the Federal courts have consistently recog
nized that right so long as there is no inducement of new members 
to remain at work in defiance of anti-union agreements. New 
York courts have accomplished the same result by declaring that 
yellow-dog contracts “are so inequitable as to be unenforcible.”



Chapter VI.

STRIKES, PICKETING AND BOYCOTTS. 
Strikes.

It is the right of every man, unless bound by contract for a 
definite period, to cease work at any time. Therefore it has been 
held that workmen when free from contractual obligations, have 
a legal right singly, collectively, or as a union, to quit work; to 
strike for legal objectives; and to use lawful means to make the 
strike effective.1 Similarly, an employer has the right of free 
access to the labor market and to conduct his business without 
obstruction, interference or dictation from anyone.1 2 However, this 
right of the employer to the free flow of labor must be qualified 
by the right of employees to combine for purposes which the law 
deems justifiable.3

1 Goldfield Consol. Mines Co. v. Goldfield Miners ’ Union, 159 Fed. 500 
(1908).

aVegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896); Haverhill 
Strand Theatre v. Gillen, 229 Mass. 413, 118 N. E. 671 (1918).

3L, D. Willcutts & Sons Co. v. Driscoll, 200 Mass. 110, 85 N. E. 897 (1908).
■» Smith v. Eagle Coal Co., 170 Mo. App. 27, 155 S. W. 886 (1913).
s Farmers’ Loan & Trust Co. v. Northern P. B. Co., 60 Fed. 803 (1894).
«Parkinson Co. v. Building Trades Council, 154 Cal. 581, 98 Pac. 1027 

(1908).
7 272 U. S. 306 (1926).

A strike has been variously defined by the courts. In one case it 
was said that a strike was the act of quitting work by a body of 
workmen as a means of enforcing compliance with demands made 
on the employer.4 Another court said that it was “a combined ef
fort among workmen to compel the master to the concession of a 
certain demand by preventing the conduct of his business until 
compliance with the demand.”5

From an early period trades unions have regarded striking as a 
fundamental right guaranteed by the Constitution, particularly by 
the Thirteenth Amendment, which prohibits involuntary servitude, 
and they have in no uncertain terms opposed any restriction sought 
to be placed on that right.

California, however, is the only State in which all strikes, re
gardless of their purpose, are held to be lawful.6 Elsewhere, the 
strike must be for a lawful purpose. As stated in Dorcliy v. Kansas,7 
decided by the United States Supreme Court, “neither the common 
law nor the Fourteenth Amendment confers the absolute right to 
strike;” and “a strike may be illegal because of its purpose, how
ever orderly the manner in which it is conducted. ’ ’

(49)
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The Massachusetts Supreme Court in De Minico v. Crmg1 stated 
in unmistakable language what principles to apply in determining 
whether the purpose of a strike is lawful or not:

1 207 Mass. 593, 94 N. E. 317 (1911).
2 Strikes to increase wages, reduce hours, better working conditions, etc., 

are lawful. See Oakes, E. S., “Organized Labor and Industrial Conflicts”, 
secs. 263 and 266.

2 Hitchman Coal & Coke Co. v. Mitchell, 245 IT. S. 229 (1917).
4 Tunstall v. Stearns Coal Co., 192 Eed. 808 (1911); Hitchman Coal & Coke 

Co. v. Mitchell, 245 U. S. 229 (1917); Gasaway v. Borderland Coal Corp., 278 
Fed. 56 (1921) ; United Mine Workers of America v. Bed Jacket Coal & Coke 
Co., 18 F. (2d) 839 (1927).

5 ‘ ‘ The principle of the closed shop, i. e., the monopolization of the labor
market, has found no judicial sponsor. In whatever form organized labor has 
asserted it . . . the judiciary of the country has responded uniformly that
it is inimical to the freedom of individual pursuit guaranteed by the funda
mental law of the land, and contravenes public policy.” Lehigh Structural 
Steel Co. v. Atlantic Smelting & Befining Works, 92 N. J. Eq. 131, 111 Atl. 
376 (1920).

“Whether the purpose for which a strike is instituted is or is 
not a legal justification for it, is a question of law to be decided by 
the court. ... A strike is not a strike for a legal purpose 
because the strikers struck in good faith for a purpose which they 
thought was a sufficient justification for a strike. As we have said, 
already, to make the strike a legal strike, the purpose of the strike 
must be one which the court as a matter of law decides is a legal 
purpose of a strike, and the strikers must have acted in good faith 
in striking for such a purpose.”1 2 (Italics supplied.)

In a majority of the eases growing out of strikes, the issue is not 
the legality of the strike itself but rather the conduct of the strik
ers. Here, there is a general agreement on fundamental principles. 
Persuasion is lawful; intimidation is unlawful. And persuasion 
is lawful only if the purpose of the strike is lawful. Thus per
suasion to induce breach of contract is regarded as illegal.3

Strike*  for the Closed Shop.
The strike for the closed shop occurs where a union attempts to 

compel a non-union employer to unionize his place of business, or 
to reinstate union men who have been discharged. Some of the 
most important cases involving the United Mine Workers have re
sulted from strikes called by them to persuade, or coerce if neces
sary, non-union operators to agree to hire only union miners af
filiated with the United Mine Workers of America.4 5

Some courts hold that strikes for a closed shop are illegal be
cause they tend to give union labor a monopoly.3 Other courts 
have declared that such a strike interfere with the right of the 
employer to hire non-union men if he so desires, and .that, there
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fore, it is an unconstitutional interference with his right of con
tract.1

1 Hitchman Coal & Coke Co. v. Miteliell, ibid.
-Plant v. Woods, 176 Mass. 492, 57 N. E. 1011 (1900); Berry v. Donovan, 

188 Mass. 353, 74 N. E. 603 (1905). But see, Pickett v. Walsh, 192 Mass. 
572, 78 N. E. 753 (1906).

3 Curran v. Galen, 152 N. Y. 33, 46 N. E. 297 (1902); Exchange Bakery & 
Bestaurant Inc. v. Rifkin, 245 N. Y. 260, 157 N. E. 30 (1927).

4 Goldfield Consol. Mines Co. v. Goldfield Miners ’ Union, 159 Fed. 500
(1908).

6 99 N. J. Eq. 770, 134 Atl. 309 (1926) .

In Massachusetts the courts have almost uniformly condemned 
the strike for a closed shop. They refuse to regard the motive of 
strengthening the union as a sufficient justification of the strike if 
it results in a loss to non-union members or employees.1 2

The New York courts, assuming a more liberal attitude, have 
generally held that the strike to gain union recognition and the 
closed shop are lawful even though they involve the discharge of 
non-union men.3 4

Some of the most daring strikes in the history of labor have 
occurred in the coal mining industry. Frequently these strikes 
were followed by suits for damages. These cases will be reviewed 
in chapter seven.

Picketing.
Picketing is the most effective method resorted to by strikers 

to persuade friends and employees to join with them in forcing 
an employer to submit to their demands. Where picketing is em
ployed to induce other labor organizations and the general public 
to withhold their patronage, it more nearly resembles the boycott.

Picketing may involve only the stationing of men near a plant 
or place of business for purposes of observation: but it may also 
embrace the stationing of men at strategic points to coerce and in
timidate those who have occasion to go to and from the picketed 
place; or to hinder and harass the free dispatch of the business of 
the employer being picketed.

Non-union men have the right to go to and from work without 
molestation, threats or intimidation. As a corelative right union 
men may picket a former employer’s place of business if their 
efforts are Confined to peaceful persuasion and argument. The 
massing of large numbers at a point which must be passed by 
non-union men may readily amount to intimidation?

However mere numbers of pickets is not a conclusive test. In 
Gevas v. Greek Restaurant Workers’ Club’5 6 the court said that in
timidation does not necessarily depend upon numbers. Two or
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three pickets might -well intimidate a very small business, while 
a large number might have little effect upon a factory employing 
thousands of workmen. Further, it is not necessary that the pickets 
intimidate by word of mouth or by actual physical violence. Re
straint of the mind is just as potent as a threat of physical violence, 
and a single sentry constantly parading in front of a place of 
business for any length of time may be effective in striking terror 
into the souls of those employed there.

Prior to 1921, the courts were seriously divided on the question 
whether peaceful picketing was lawful. The Federal courts re
garded peaceful picketing as an anomaly.1 Peaceful picketing was 
allowed even before 1921 in Arkansas, Arizona, Indiana, Mary
land, Minnesota, Missouri, Montana, New Hampshire, New York, 
Ohio, Oklahoma, Oregon and Wisconsin; but not allowed in Cali
fornia, Illinois, Massachusetts, Michigan, New Jersey, Pennsyl
vania and Washington.1 2

1 Atchison, T. & S. F. K. Co. v. Gee, 139 Fed. 582 (1905). There is and can 
be no such thing as peaceful picketing any more than there can be chaste vul
garity, or reasonable mobbing, or lawful lynching. When men want to con
verse or persuade they do not form a picket line. When they only want to see 
who are at work, they go and see and then leave, and disturb no one physically 
or mentally.

2For a list of cases, see Oakes, E. S., “Organized Labor and Industrial 
Conflicts, ’ ’ sec. 326.

s American Steel Foundries Company v. Tri-City Trades Council, 251 U. S. 
184 (1921).

«An Arizona statute which attempted to legalize mass picketing was held 
unconstitutional. Truax v. Corrigan, 257 U. S. 312 (1921).

The right of peaceful picketing is not, however, a constitutional right, and 
picketing may be regulated or prohibited by statute. Hardie.-Tynes Mfg. Co, 
v. Cruse, 189 Ala. 66, 66 So. 567 (1914). For a statute prohibiting picketing, 
see the Alabama Code 1907, see. 6395. Contra, see Massachusetts Peaceable 
Persuasion Act, Statutes 1913, chapter 690, which permits peaceful picketing.

The question of the legality of picketing was settled in 1921 by 
Chief Justice Taft in liis decision in the Tri-City case.3 It was 
there declared to be lawful for former employees on strike and 
members of a labor union to have a “single representative at each 
entrance to the plant” to announce the strike and peaceably per
suade the employees and would-be employees to join in the strike.

The accented doctrine since the Tri-City case has been to regard 
picketing as lawful so long as peaceful measures are taken,4 gener
ally to specify how many pickets may be allowed, and to prescribe 
other regulations. What peaceable picketing is depends upon the 
circumstances of the case. It is impossible to lay down a definite 
rule. Ip the Tri-City case the court concluded that the extent of 
picketing is a question for the discretion of the judge, who has 
heard witnesses, familiarized himself with the locus in quo, and ob
served the tendencies to disturbance and conflict.
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Boycotts.

In the United States the boycott was held unlawful as early as 
1886.1 Thereafter there were numerous decisions holding the same 
view, Not until 1908, when the famous Danbury Hatters’ case1 2 
was decided by the Supreme Court, was it realized that damages 
might be recovered. In that case the plaintiff, a manufacturer of 
hats, recovered in excess of $250,000 for losses sustained through 
an interstate boycott.

1 People v. Wilzig, 4 N. Y. Crim. 403 (1886). The oldest recorded case of 
boycotting is to be found in the first volume of the publications of the Selden 
Society, page 115, Please of The Crown.

2 Loewe v. Lawlor, 208 U. S. 274 (1908).
2 The above definition is found in Martin, ‘ ‘ Modern Law of Labor Unions ’ 

and cited with approval in Meier v. Speer, 96 Ark. 618, 132 S. W. 988 (1910).
4 This class of coercive boycotting is usually what the court has in mind 

when regarding boycotts as unlawful. Loewe v. Lawlor, 208 U. S. 274 (1908).

Next to picketing, the boycott is probably the most effective 
means of compelling employers to recognize the demands of labor. 
Boycotts are about the only remedy labor may resort to in the 
event they have conducted an unsuccessful strike.

A boycott may be defined as “a combination to cause a loss to 
one person by coercing others, against their will, to withdraw from 
him their beneficial business intercourse by threats that unless 
others do so the combination will cause similar loss to them; or by 
the use of such means as will inflict bodily harm on them, or such 
intimidation as will put them in fear of bodily harm.”3

Sympathetic strikes and strikes against the use of non-union ma
terial would be included in this definition but primary boycotts 
would not. The latter, however, are far less prevalent. In order 
to make the boycott felt to an appreciable degree by the employer, 
it is necessary to do more than merely ‘‘cease dealing”; it is neces
sary to induce as many others as possible to withdraw their patron
age to the end that the employer will of necessity be obliged to 
accede.4

The word boycott has been used to describe- a variety of actions, 
ranging from a mere withdrawal of business by a single individual, 
to an organized effort by a labor union to accomplish the same re
sult. And the means used have varied from simple persuasion 
to physical intimidation. It is not surprising, therefore, that 
courts in using the term in different ways have introduced consid
erable confusion into labor law.

Boycotts are generally divided into two classes: primary and 
secondary. The primary boycott consists simply of cessation, by 
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Concerted action, of dealings with, another. As such its validity is 
seldom questioned? The secondary boycott involves coercion upon 
third parties. It is a combination not merely to refrain from deal
ing with complainant but to induce others to witlidraw or withhold 
their patronage through fear of loss or damage to themselves. 
This type of boycott is generally condemned.2

Whether acts done in furtherance of a boycott are lawful de
pends upon the legality of the end sought to be obtained; so that 
a boycott to be justified must be in furtherance of a legitimate 
trade dispute. As has been shown in an earlier section, a strike to 
compel a non-union employer to unionize his shop and to require 
his employees to join the union in violation of their contracts of 
employment is not a legitimate subject of industrial dispute, there
fore a boycott instituted to give that kind of strike effect would be 
invalid.

The means employed in making a boycott effective must be free 
from physical violence, coercion, or moral intimidation. What will 
•constitute actionable threats or intimidation must be determined 
in each case from all the circumstances attending it? If acts 
done or words spoken are such that they will excite fear or a rea
sonable apprehension of damage, they may be restrained — the 
courts looking beyond the mere letter of the act or word into its 
spirit and intent?

Perusal of this chapter on “Strikes, Picketing and Boycotts” 
leads to the conclusion that many decisions in State and Federal 
courts are irreconcilable. This is explained, in part, by the fact 
that the terms incident to the subject have been variously defined 
by judges and applied to a wide variety of circumstances. On the 
same set of facts one court may find that picketing is being done 
peacefully, while another court might find contra. It would be 
well-nigh impossible to find a group of men who could bring them
selves into full accord upon what really constitutes “peaceful” 
picketing. In the celebrated Tin-City case Chief Justice Taft de
clared that “all picketing” was unlawful. And yet, he allowed 
one representative of the union at each entrance to the factory, to 

1 The primary boycott, that is, tlie agreement of one or more to refrain from 
dealing with another without inducing third parties to stop their patronage, 
has generally received the sanction of the courts. Laidler, “Boycotts”, 177 
(1913).

2 Duplex Printing Press .Co. v. Deering, 254 U. S. 443, 466 (1921).
■s Coeur d’Alene Consol. Mining Co. v. Miners’ Union, 51 Ped. 260 (1892).
4 Z&id.
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peacefully persuade others to join in a strike. Obviously he used 
the word ‘picketing’ in a sense different from its common under
standing.

If courts cannot agree upon the terminology and effect of such 
commonplace terms as ‘strikes’, ‘picketing’ and ‘boycotts’, is it 
any wonder that employer-employee relations are constantly at 
variance? It may well be that the legality of the means employed 
by labor rests in the preconceived notions of those who interpret 
these terms.

To add to this confusion is the diversity of opinion over what 
is known as the ‘closed shop’. In Massachusetts a strike for the 
closed shop is illegal for the reason that it is considered too remote 
a cause to justify a strike. In New York and Ohio such strikes are 
recognized as valid. California, disagreeing with both, says that 
all strikes and boycotts are legal.

Closely allied to this subject is the employer’s right to recover 
in damages, or by a criminal prosecution to punish for unlawful 
strikes, picketing and boycotts. Of even greater importance is his 
right to petition courts to enjoin employees from interfering with 
his business. These phases of labor law will be considered in the 
next chapter.



Chapter VII.

DAMAGE SUITS AGAINST THE UNITED MINE WORKERS.

The preceding chapters have dealt with the substantive law as 
it affects the rights of contending parties in labor disputes. The 
aim of the next three chapters is to develop the procedural law 
and to show how the rights of parties are enforced or recognized 
by recourse to damage suits, criminal prosecutions, and, most im
portant of all, injunctions.

At common law unincorporated associations lack capacity either 
to sue or be sued.1 Labor unions are generally unincorporated and 
therefore not regarded as legal entities. Unlike corporations they 
have no existence apart from their membership. It is the members 
of a union who are at law responsible for the acts done by or in 
its behalf1 2.

1 District 21 v. Bourland, 169 Ark. 796, 277 S. W. 546 (1925); Pickett v. 
Walsh, 192 Mass. 572, 78 N. E. 753 (1906).

2 According to the Massachusetts Supreme Judicial Court a labor union as a 
party defendant is an impossibility. '‘There is no such entity known to the 
law. ...” Pickett v. Walsh, 192 Mass. 572 (1906).

•''Alabama (Code 1928, §§ 5723-5728); California (Deering’s Code of 
Civil Procedure 1923, § 388); Connecticut (G. S. 1918, §5611); Louis
iana (Marr’s Rev. Code of Practice 1927, p. 114); Maryland (Annot. 
Code 1924, art. 23, §104); Michigan (Howell’s Stats., § 13558); Missouri, 
(Rev. Stats. 1919, § 1186); Montana (Rev. Codes 1921, § 9089); Nevada 
(Rev. Laws 1912, § 5001); New Jersey (3 Comp. Stats., p. 4064); South 
Carolina (Civ. Code 1922, § 5070); Texas (Vernon’s Stats. 1914, art. 6149); 
Vermont (Gon. Laws 1917, § 1743); and Virginia (Code 1924, § 6058).

4 United Mine Workers v. Cromer, 159 Ky. 605, 167 S. W. 891 (1914).

The union funds are the property of all its members, are held 
in trust for their benefit, and can only be levied against when all 
of them are shown to have been responsible for the unlawful 
acts alleged. If this strict rule of common law were applied to 
the United Mine Workers, an organization embracing 500,000 
members, the result would be, for all practical purposes, that union 
funds would be exempt from execution, since it would be impossible 
to join so many in a single suit.

This rule has been modified by statutes or decisions in fourteen 
States to allow suits against unincorporated associations in their 
trade name.3 In the remaining States where it still is the law that 
unincorporated unions are not subject to suit, it is generally held 
that the objection must be raised before the case is tried.4

In this connection a rule of equity pleading which dispenses with 
the joinder of all members of an unincorporated association where 
they are members of a class who have a common interest and are 
too numerous to be made individually parties defendant, should be
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noticed.1 This doctrine was embodied in Federal Equity Rule 381 2 
and in the code provisions of many States. Thus fortified by 
statutory definition the Supreme Court of the United States when 
finally confronted with the question of the right to sue unincor
porated unions, had little difficulty in determining that a labor 
union should be regarded as an entity distinct from its indiviual 
members; that it should be considered in law in the same light that 
it is considered in life; and as such it is subject to suit in the 
common name and liable for damages from the common fund.3

1 Story, Equity Pleading (8th ed., 1870), secs. 94, 97. The proper way of' 
bringing them before the court is to join as parties defendant persons who 
are alleged to be and are proper representatives of the class, describing the’ 
class to which the members belong and stating that the members are taw 
numerous to be joined as parties defendant.

2 Equity Rule 38 provides: “When the question is one of common or' 
general interest to many persons constituting a class so numerous as to make 
it impracticable to bring them all before the court one or more may sue or 
defend for the whole.”

s United Mino Workers v. Coronado Coal Co., 259 U. S. 344, 42 Sup. Ct. 
570 (1922). Prior to the Coronado chse the Supreme Court had determined’ 
in the famolis Danbury Hatters’ chso, that individual members of a union 
could be held responsible for acts of union officers. Loewe v. Lawlor, 208 
U. S. 274, 28 Sup. Ct. 301.

■* Reported decisions in this case follow: Dowd a. United Mine Workers, 
235 Fed. 1 (1910), 242 U. S. 653 (1917) ; Coronado Coal Co. v. United Mine 
Workers, 258 Fed. 829 (1919); United Aline Workers v. Coronado Coal Co., 
259 U. S. 344, 42 Sup. Ct. 570 (1922); Finley v. United Mine Workers, 300: 
Fed. 972 (1924); United Mine Workers v. Coronado Coal Co., 268 U. S. 295^, 
45 Sup. Ct. 551 (1925).

The Coronado Case.

The case of United Mine Workers of America v. Coronado Coal 
Co.4 is one of amazing bitterness and malignity. The operators pre
cipitated the struggle by “re-organizing” their mines on a non
union basis; while union men, made desperate by the shutting 
down of the mines and dispossession from their homes, retaliated 
by destroying the property of the operators. The story of this 
strike represents the lengths to which men will go when passions 
are inflamed—mine owners using all means in their power to crush 
out unionism : union men running the gamut of law and order to 
frustrate their efforts.

The facts leading up to actual hostilities are of interest. The 
operators of Coronado and associated mines in Arkansas decided, 
in June 1914, to effect a reorganization, after which the mines 
would be run non-union. Some of the mines were closed down en
tirely and the union miners discharged; while non-union men were 
brought in to work those mines remaining in operation. This re
sulted in the calling of a strike by the miners’ union. Feeling ran 
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high and the excitement spread to neighboring towns. Indignant 
miners gathered in groups, augmenting the strife. Both sides to 
the controversy were stubbornly arbitrary; and thus began a period 
of industrial warfare such as has seldom been witnessed in this 
country.

The strike continued until July 17, 1914, when an armed attack 
was directed against the plaintiff’s mine resulting in its partial 
destruction, and the raising to the top of the tipple of a flag bear
ing the legend, “this is a union man’s country”.

Notwithstanding this attack, an attempt was made to recondition 
the mines, but this was abruptly terminated when union men, 
incensed to a state of lawlessness entered the plant again, drove out 
the defenders, and after taking five non-union prisoners, completely 
destroyed the mines. This second attack was planned and executed 
by District No. 21, United Mine Workers of America.

The owners of the mines thereupon commenced an action for 
treble damages under Section 7 of the Sherman Anti-Trust Act1 
on the theory that the defendants had unlawfully conspired to re
strain and obstruct interstate commerce. The defendants entered 
a demurrer, on the ground that the court had no jurisdiction under 
the Sherman Act, since mining is not interstate commerce. The 
demurrer was sustained, but reversed upon appeal. There was 
an award for $600,000 damages plus attorneys’ fees, which was 
affirmed by the Circuit Court of Appeals, but reversed by the Su
preme Court.i 2 Mr. Chief Justice Taft found that the evidence did 
not support the conclusion that there had been a conspiracy to 
interfere with interstate commerce, basing his opinion on the 
ground that the mining of coal is not interstate commerce, and 
therefore a conspiracy to obstruct mining at point of production 
is not a conspiracy to restrain that commerce. He also concluded 
that the evidence did not support the liability of the international 
organization of the United Mine Workers for the unlawful acts of 
District 21, whose acts were shown to be purely local and not 
sanctioned or approved by the international union.

i “Sec. 7. Any person wlio shall be injured in liis business or property by 
any other person Or corporation by reason of anything forbidden or declared to 
be unlawful by this act, may suo therefor in any circuit court of the United 
States in the district in which tlio defendant resides or is found, without re
spect to the amount in controversy, and shall recover threefold the damages 
by him sustained, and the costs of suit, including a reasonable attorney’s fee.’’

= 259 U. S, 344 (1922).

But of far greater effect was the decision that the United Mine 
Workers as an unincorporated association might be sued as an en
tity and in its union name. It was pointed out that the growth of 
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great labor organizations had brought affirmative legal recognition 
of their existence and usefulness. They have the right to maintain 
strikes for lawful purposes; the union label is protected by statutes 
in most States; equity allows one person to bring suits as a repre
sentative of a large number: so that “out of the very necessities 
of the existing conditions and the utter impossibility of doing jus
tice otherwise, the suable character of such an organization as this 
has come to be recognized in some jurisdictions, and many suits for 
and against labor unions are reported in which no question has 
been raised as to the right to treat them in their closely united 
action and functions as artificial persons, capable of suing and 
being sued.”1

i When the ease came to the Supreme Court again, Mr. Chief Justice Taft, 
after reviewing new evidence, concluded that District 21 had conspired to 
interfere with interstate commerce and that the Sherman Act was applicable. 
Coronado Coal Co. v. United Mine Workers, 268 U. S. 295 (1925). To this 
extent the decision rendered in 1922 was reversed. The rule laid down in this 
“second Coronado decision” is, that mining, while generally regarded as a 
purely local industry may acquire the characteristic of interstate commerce. 
That is, the mere interference with the production or manufacture of coal 
intended for interstate shipment is not, of itself, regarded as a substantial 
obstruction to interstate commerce. But, when there is shown to be a direct 
intent to obstruct interstate commerce, such action is in direct violation of 
the Sherman Act. The court said: “We think there was substantial evi
dence nt the second trial in this case tending to show that the purpose of the 
destruction of the mines was to stop the production of non-union coal and; 
prevent its shipment to markets of other States than Arkansas.”

e 300 Fed. 965 (1924); 266 V. S. 630 (1924).

A ease which bears a close resemblance to the Coronado case is 
that of Pennsylvania Mining Co. v. United Mine Workers of Amer
ica.i 2 The plaintiff’s mine is situated in Johnson County, adjoining 
Sebastian County, where the Coronado trouble took place. The 
basis of the plaintiff’s claim for damages was the alleged wrongful 
disruption of its labor force by a systematic campaign to unionize 
its mines. Plaintiff had imported a large number of foreigners, 
and this aroused bitter feeling among native union men. Speeches 
were made at various places in the District, and persuasion exerted 
to induce the men to join the union. When the Arkansas Legis
lature enacted a special law which had the effect of reducing the 
wages theretofore received by the miners, they immediately called 
a strike on their own volition. District No. 21 took advantage of 
this situation to organize the workers.

When the matter finally reached the courts a verdict was ren
dered for the plaintiff in the sum of $300,000. On appeal by the 
United Mine Workers, this decision was reversed, the court follow
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ing the rules laid down in the first Coronddo ease. In substance 
it was held that the international organization of the United Mine 
Workers had not participated in the strike; that the occurrence 
in Johnson County was a purely local affair; and that the evi
dence was insufficient to show a direct intention of the local labor 
union to interfere with interstate commerce. Upon ultimate appeal 
to the Circuit Court of Appeals the decision was affirmed, the 
plaintiff taking a non-suit and paying all costs.1

1 28 F. (2d) 851 (1928). Judge Kenyon said that the question of the 
liability' of the international organization for. the local striake declared by 
District 21, must be governed by article 16 of "the constitution of the United 
Aline Workers of America, which provides (Sec. 1): “No District shall be 
permitted to engage in a strike involving all or a major portion of its 
members, without the sanction of an International convention or the Interna
tional Executive Board.” The court concluded that since the international 
organization had not participated in the disturbance nor had they sanctioned 
or ratified the strike, they could not be liable for any resulting damage.

- 6 Law and Labor 295.

Another case of a similar character was Southern Rlinois Coal 
Co v. United Mine Workers, District 12.- While this case never 
came to trial it proved very costly to labor. The action grew out 
of the Herrin, Illinois, massacre of 1922, in which a mob of union 
sympathizers killed twenty-two non-union employees of the plaintiff 
company and destroyed its mines. The company sued District 21 
for treble damages under the Sherman Act. The outcome was that 
the union purchased the plaintiff’s property at a grossly excessive 
price rather than risk possible greater damage awards if the case 
went to trial.

Preient Statu*  of the Damage Suit.

In those jurisdictions which permit unions to be sued, it is a 
prerequisite to liability to show that a relationship of principal 
and agent existed between the union and its members and those 
who personally committed the unlawful acts alleged. Such a re
lationship can be established either on the grounds of antecedent 
authorization or subsequent ratification. Oddly enough the Su
preme Court in the two leading damage suit eases reached di
rectly opposite views. In the Danbury Hatters’ ease, union mem
bers were held liable although they had not attended a union meet
ing for years and swore they knew nothing about the unlawful boy
cott. The court found subsequent approval in their continued mem
bership in the union. In the Coronddo case, however, the Supreme 
Court found neither authorization nor ratification on the part of 
the United Mine Workers for the unlawful acts of District 21.
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These two cases fail to define the limits of the liability of 
unions for unlawful acts alleged to have been committed in their 
behalf. As to the liability of individual members of a union, some 
cases go so far as to determine liability by reason of membership 
alone, The better view is that there must be proof that the members 
had knowledge of the unlawful acts.1

iDiamond Block Coal Co. v. United Mine Workers, 188 Ky. 477, 222 S. W.
1079 (1920). ’

2 June 29, 1886 (24 Stat, at L. 86).
a William Blizzard, president of District 17 of the United Mine Workers, 

engineered this plot, but was acquitted' by a jury. Subsequently convictions 
against others were obtained.

Under the present law it would seem that unions have a, reason
able complaint in that there is no limited liability for them as 
there is for stockholders in corporations. Both the union and its 
individual members may be held responsible without limit for the 
unlawful acts committed in behalf of the union. With respect to 
employers, the record shows that it is very difficult to secure a 
judgment for substantial damages against a union. In fact, em
ployers have spent more in trying to collect damages than they 
have realized. As early as 1886,* 2 Congress passed an Act per
mitting labor unions to be incorporated. At first this enactment 
was looked upon with favor as securing to labor a measure of relief. 
Upon closer scrutiny, however, incorporation came to be regarded 
as an additional liability and few unions have sought it.

Criminal Prosecutions.

Before proceeding to a discussion of injunctions, it should be 
mentioned that, beside the damage suit, there is another form of 
legal remedy that may be resorted to. Perhaps due to the great 
stress that has been placed upon injunctions few realize that crim
inal prosecutions are far more numerous and result in heavy fines 
and sentences of imprisonment.

Many arrests and prosecutions have occurred under the general 
felony statutes for such offenses as treason, sedition, conspiracy, 
murder, dynamiting, kidnapping, extortion, criminal libel, rioting, 
assault, and unlawful assembly.

Although treason is not generally associated with labor unions, 
yet, in 1921, no less than fifty-four men were indicted for that 
offense in connection with the march from union coal fields in West 
Virginia to the non-union fields in Logan County, Virginia.3

The last stages of the West Virginia difficulties were connected 
with the nation-wide coal strike of 1922. This strike led to an 
unusually large number of criminal actions in West Virginia, Tlli-
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nois, Ohio and Pennsylvania. A survey made by the Associated 
Press in October, 1922, disclosed that about 630 members of the 
United Mine Workers were under indictment for various crimes, 
400 of which were held for murder.1

See Winthrop D. Lane’s booklet “Civil War in West Virginia’’, (1921).
See Lawson v. People, 63 Col. 270, 165 Pae. 771 (1917).

Of the 230 union men indicted for an attack upon the Clifton- 
ville mine in northern West Virginia, no less than forty-one either 
pleaded guilty or were convicted on various charges. It is be
lieved that the excessive number of criminal actions against of
ficers and members of the United Mine Workers played an impor
tant part in their complete collapse in West Virginia.

The Colorado coal miners’ strike of 1913-1914 was an unusually 
bitter contest, during which at least seventy-four persons were 
killed. Many were indicted for murder, but only four were con
victed and these were released upon appeal because of gross irregu
larities in tlieir trials.2



Chapter VIII.

INJUNCTIONS.

The tendency of employers to seek injunctions in the Federal 
courts, and the ease and frequency with which such have been 
granted,1 have given to the Federal labor injunction considerable 
economic and political significance. Equity judges have been 
severely criticized for what has been said to be unwarranted judi
cial interference in labor controversies.

i-In Hearings before a subcommittee of the Senate Committee on the Judi
ciary on S. 1482, 70tli Cong., 1st Sess., February, 1928, pp. 77-86, Mr. Green 
stated that there were twenty-nine instances of injunctions in which mine 
workers [alone] were concerned.

2 49 Amer. Bar Ass’n Bep. 174, 177 (1924).
3 United States ex rel. Guaranty Trust Co. of New York v. Haggerty, et al., 

116 Fed. 510 (1901).
i Consolidated Coal & Coke Co. v. Beale, ct al., 282 Fed. 934 (1922).

It was never intended that the writ of injunction should be 
granted against organized labor except in cases where irreparable 
injury would result or where the law did not afford other complete 
and adequate remedy. But there has plainly been, an extension 
of this intention to meet the demands of employers.

This circumstance has resulted in hardship and injustice upon 
labor organizations which has given rise to such expressions as 
‘‘government by injunction”, “injunction judges”, etc. Senator 
Pepper aptly stated labor’s dissatisfaction with injunctions, when 
he said :

“Naturally enough, during the past few decades, there have been 
bitter protests from the ranks of labor. To the striker it seems 
like tyranny to find such vast power exercised—not by a jury of 
one’s neighbors—but by a single official who is not elected but ap
pointed, and that for life, and whose commission comes from a 
distant and little understood source.”* 2

Before discussing the measures taken by Congress to restrict the 
use of injunctions in labor disputes, a brief survey of the injunc
tive process may be pertinent.

Injunctions are granted primarily for the protection of property. 
They may be invoked when, in the opinion of the judge, a property 
right is being violated; and will lie to prevent the threat or con
tinuance of an irreparable injury to mine operators where an un
lawful strike has been declared.3 In such a ease an injunction 
does not operate to bring the threatened property into court since 
the rule is that it acts in personam and not in rem.'

( 63 )
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It was well said by Maitland that “we ought to think of equity 
as supplementary law, a sort of appendix added on to. our code, 
or a sort of gloss written around our code. . . -”1

1 Maitland, F. W., “Lectures On Equity ”, p. 18 (1909).
2 Truax v. Corrigan, 257 U. S. 312, 327 (1921).
s ‘ ‘ The rule that a court of equity concerns itself only in the protection of 

property rights, treats any civil rights of a pecuniary nature as a property 
right . . . and the right to acquire property by honest labor or the con
duct of a lawful business is as much entitled to protection as the right to 
guard property already acquired.” International News Service v. Associated 
Press, 248 U. S. 215, 236 (1918).

The rapid increase in the number of injunctions since 1900 is 
due, in large part, to the interpretation which equity judges have 
given to the term “property”. The practice has become so general 
that labor injunctions are no longer thought of as supplementary 
law. Instead equity seems to have displaced the law and to domi
nate labor disputes.

The attitude of the judiciary is reflected in a United States 
Supreme Court decision1 2 where it was said that “the plaintiff’s 
business is a property right, and free access for employees, owner 
and customers ... is incident to such right.”3

Seizing upon the proposition that advantageous business relation
ships are property in the sense that they result from the combina
tion of labor and capital, and that the resulting status should be 
protected, the labor injunction has become an instrument at the 
command of employers to keep employees submissive to control. 
Labor regards this proceeding as unwarranted and an improper 
extension of judicial prerogatives; and it insists that what was 
originally intended only as an extraordinary remedy has become 
the usual legal proceeding.

Procedure.

Where an injunction is desired the procedure is to file a bill 
of complaint in a trial court having jurisdiction. The complaints 
have become rather standardized and much the same language is 
copied from one to another. There is a recital of the property 
holdings of the complainant; an allegation of an unlawful con
spiracy to injure him; a description of the actual acts alleged to 
be unlawful; a declaration that the defendants will continue to 
injure him unless restrained; and a statement to the effect that 
the injury is irreparable. The complaint concludes with a prayer 
for relief which states the terms of the injunction being sought. 
There is also an affidavit by an officer of the complainant company 
to the effect that the allegations set forth are true.
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In answer to the complaint, the defendants usually file a blanket 
denial, contradicting in positive terms every unlawful act alleged, 
concluding with a request for a dismissal of the suit.1

1 For reprints of some recent complaints, see the Senate Hearings on 
“Limiting Scope of Injunctions in Labor Disputes’’, pp. 516-524 (1928), 
and the Senate Hearings on “Conditions in the Coal Mines of Pennsylvania, 
West Virginia, and Ohio’’, pp. 1863-1873 (1928). For further illustrations 
of contradictory affidavits in labor cases, see Felix Frankfurter and Nathan 
Greene, “The Labor Injunction”, pp. 69-72 (1930).

- Goldfield Consol; Mines Co. i>. Goldfield Miners’ Union, 159 Fed. 500 
(1908).

!1 Under the Seventh Amendment to the Constitution a trial by jury is not 
necessary in a suit in equity. Liberty Oil Co. v. Condon National' Bank, 260 
U. S. 235 (1922).

4 The ten-day rule prevails in all jurisdictions since the passage of Equity
Rule 73, in 1912. Prior thereto a longer period was common in the Federal 
courts.

6 Clarkson Coal Mining Co. v. United Mine Workers of America, 23 F. (2d) 
208 (1927), is an example of a postponed hearing. The court said: “While
in form temporary, they have frequently amounted, in fact, to preliminary, 
and sometimes almost to permanent injunctions. This happened when the 
time fixed for hearing of the motion for the preliminary injunction was long 
postponed.” In a Pennsylvania coal strike, an injunction was in force for 
six months before any hearing was given to the strikers. See New York Times, 
February 28, 1928, p. 1, col. 6.

° 4 Pomeroy, “Equity Jurisprudence”, p. 3935 (1919).

When the bill of complaint alleges that the plaintiff is in imme
diate danger of irreparable injury, a temporary restraining order 
may issue forthwith until a hearing can be had — otherwise the 
temporary injunction will be issued only after notice and hearing. 
In such case the defendant is given notice that a motion for a 
preliminary injunction will be made to the court at a stated time, 
when he will be required to appear and show cause why the in
junction should not issue. The first hearing is intended merely 
to give the judges an opportunity to weigh the conflicting claims. 
Other hearings usually follow.1 2 At all hearings, preliminary and 
final, the judge determines the facts without a jury.3

Affidavits.

After the bill of complaint is filed the case is set down for pre
liminary hearing within ten days.4 * 6 * The preliminary hearing is 
frequently postponed from the original date—which is to the dis
advantage of labor because it arrests and disorganizes their plans.8

At the preliminary hearing the judge determines only whether 
the evidence makes out a case of irreparable injury. His dis
cretion is very broad and if the question is at all debatable he 
may issue the preliminary injunction.” It is this reliance upon 
affidavits that has caused criticism of equity judges. The affidavits 
are drafted to conform to a set legal formula which is adaptable 
to practically every ease arising in labor disputes. Obviously 
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judges cannot arrive at the truth from pages of typewritten evi
dence which is similarly contradicted in toto by defendants. Com
menting on this, Judge Amidon said:

“. . . affidavits are an untrustworthy guide for judicial ac
tion . . it is peculiarly true of litigation growing out of a
strike, where feelings are necessarily wrought up, and the desire 
for victory is likely to obscure nice moral questions and poison the 
minds of men by prejudice. . . . Experience . . . lias
caused me to bejso incredulous of affidavits that I have'required 
in all important matters the presence of the chief witnesses upon 
each side at the hearing. These witnesses have been subjected to 
oral examination. The court has had a chance to observe their de
meanor. A comparison of the picture produced by their testimony 
with that produced by their affidavits has proven the utter untrust
worthiness of affidavits. Such documents are packed with false
hoods, or with half-truths, which in such a matter are more de
ceptive than deliberate falsehoods.”1

i Great Northern Ry. Co. v. Brosseau, 286 Fed. 414, 416 (1923).
a Stearns Lumber Co. v. Howlett, 260 Mass. 45, 163 N. E. 193, started in 

1916 and decided in 1928. Hitclnnan Coal & Coke Co. v. Mitehell, 245 U. S. 
229, begun in 1907 and finally concluded in 1917.

3 See statement by Taft, C. J., to the effect that the determination of 
strikers is weakened by a restraining order which they never had an oppor
tunity to question. Cong, Rec., 60th Cong. 1st Sess., Appendix 576.

From this brief statement it is plain that the temporary re
straining order or preliminary injunction, if issued on affidavits 
alone without a full and comprehensive knowledge of the facts, 
might go far to widen the breach between capital and labor. If it 
subsequently appears that the injunctive order was improperly 
granted, labor will have suffered the “irreparable” injury. While 
either may appeal from the decision of a lower court in injunction 
proceedings, such action usually requires too much time and is 
seldom resorted to.i 2

In conclusion, it would seem that there is much to be said in 
support of the view that the labor injunction is unduly discrim
inatory for these reasons: (1) Injunctions in labor disputes are 
often issued ex parte. Affidavits are relied upon for temporary in
junctions, witnesses not being called until the final hearing for a 
permanent injunction, which is seldom necessary since most strikes 
are won or lost -within a few days.3 (2) Labor injunctions are an 
unconscionable usurpation by the judiciary of legislative powers. 
The sweeping clauses so frequently used have a regulatory power 
never intended to be rested in equity courts. (3) Because of the 
difficulty of securing a prompt appeal the injunction decreed in 
the trial court, be it ever so erroneous is, for practical purposes, 
the order that is enforced.
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Scope of Injunctions.

Beginning with the Debs ease,* 1 the Federal courts have been 
instrumental in giving to the labor injunction its widest range 
of application. That injunction was issued against the defendants 
“and all persons combining and conspiring with them and all 
other persons whomsoever.” In the Tri-City case,2 the Supreme 
Court affirmed the following clause: “. . . the said defendants 
. . . and each of them, and all persons combining with, acting

i In re Debs, Petitioner, 158 U. S. 564, 570 (1895).
- American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 

184 (1921).
•i International Organization, United Mine Workers of America v. Red 

Jacket Consolidated Coal & Coke Co., 18 F. (2d) 839 (1927),
1 For further examples, sec The Coal Strike Injunction of 1919, affecting’ 

"all other persons whomsoever’’, S. 1482, 70th Cong., 1st Sess., p. 524 
(1928); and the Ohio Coal Strike Injunction of 1927, affecting "all persons 
to whom notice of this order shall come." Id., at p. 553.

r> 117 Fed. 658 (1902).
° See Ex parte Lennon, 166 U. S. 548 (1897).

in concert with, or under their direction, control or advice, or 
under the direction, control, or advice of any of them, and all per
sons whomsoever. . . .”

In the famous Red Jacket case3 the restraining clause was ex
pressed thus: “. . . the said defendants herein above named
in the caption of this decree, and each and all of them including all 
members of said international organization, United Mine Workers 
of America, and of Districts No. 17 and 29 thereof, and of all sub
divisions and organizations of said districts . . . and those in 
active concert or participating with them. . . . ”4

Even where the phrase “all persons whomsoever” is not in
cluded, it has been held that injunctions apply to all persons who, 
with knowledge either actual or inferred, aid or join with those 
expressly named, in deliberate violations of the injunction order.

In Ex parte Richards, et al.,5 the defendants, who were members 
of tlie United Mine Workers, and were sent to the plaintiff’s mine 
as organizers to compel a recognition of their union, contended 
that they had not been served with process and therefore the in
junction was invalid as against them. It was there held that de
fendants need not actually be served. “To render a person amen
able to an injunction it is neither necessary that lie should have 
been a party to the suit, nor to have been actually served with a 
copy of it, so long as he appears to have had actual notice. ’

In order to create publicity, it is a common practice to have 
copies of the injunction prominently posted at factory entrances, 
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on buildings in the near vicinity, to persons in and about the picket 
lines, and even published in newspapers in various languages.1

1 For ail oxnmplc, sec Clarkson Coal Mining Co. v. United Mine Workers of 
America, 9 and Labor 200 (1927), where the marshal was ordered to 
have the preliminary injunction published in a. newspaper of general circula
tion, to be printed in the English, Italian and Polish languages.

= Tosh V. West Virginia-Kentucky Coal Co., 252 Fed. 44 (1918). This case 
is distinguishable from tho Lennon case for there the same strike was still in 
progress.

« State «: rel. Ben Franklin Coal Co. v. Lewis, 168 8. B. 812 (W. Va. 1933)• 
State ex rel. Mineral State Coal Co. ®. Komar, 168 S. E. 810 (W. Va. 1993).

In 1907 an injunction was obtained against the United Mine 
Workers and “all other persons associated or connected with them 
. . . and all persons whatsoever, who may have acquired notice,
information or knowledge of this judgment.” Ten years later cer
tain members of the United Mine Workers participated in a strike 
which was entirely unrelated to the earlier strike. The court held 
the injunction of 1907 was not applicable.2

The West Virginia Supreme Court in two recent cases3 reversed 
the Circuit Court which had granted a judgment for contempt. 
The contempt was based on violations of an injunction issued by 
the Circuit Court against the president of the United Mine Work
ers of America, certain members of that union, and “all other 
persons whatsoever and whomsoever”. The court concluded that 
such a sweeping phrase as “all persons” was to be ignored and re
garded as a nullity. This action of the West Virginia Supreme 
Court is in line with the movement to keep the contempt process in 
bounds.

Restraining Clauses.

A cursory examination of labor injunctions will reveal that in 
every case the defendants are enjoined from resorting to force, 
threats, coercion and intimidation. As to all other acts which may 
be prohibited it depends upon the circumstances which brought on 
the act, the jurisdiction in which the event occurred, and the in
clinations of the judges. In the Tri-City case the decree forbade 
“threats of personal injury, intimidation, suggestion of danger Or 
threats of violence of any kind’ ’ and * ‘ any acts or things whatever 
in furtherance of any conspiracy or combination among them.” 
In the JTitchman ease the defendants were restrained from “know
ingly and wilfully enticing plaintiff’s employees, present or future, 
to leave its service on the ground that it does not recognize the 
United Mine Workers of America or runs a non-union mine”; and 
from “trespassing on or entering upon the grounds and premises
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of plaintiff or its mine for the purpose of . . . compelling or
inducing, by threats, intimidation, violent or abusive language, or 
persuasion, any of the plaintiff’s employees to refuse or fail to per
form their duties as such.”1 (Italics supplied.)

i For an enumeration of other restraining elauses in the Hitcliman ease, see 
245 U. S. 261-262 (1917).

- Jefferson & Indiana Coal Co. v, Marks, 287 Pa. 171 (1926).
«Goldfield Consol. Mines Co. v. Goldfield Miners’ Union, 159 Fed. 500 

(1908).
■i United States ex rel. Guaranty Trust Co. of New York v. Haggerty, et al., 

116 Fed. 510 (1901).
<•>157 Mass. 421 (.1892).
o Of the soventy-three above-mentioned actions for injunction tlio following 

involve the United Mino Workers of America:
United Mino Workers of America v. Leiter, U. S. D. C., S. D. III. (1904). 

An injunction seeking to compel the defendant employer to let strikers go 
upon his premises to got their mail was refused.

United Mino Workers’ District No. 24 v. Coal Operators, C. C. Franklin Co,,
Ill. An injunction prohibiting tlio coal operators frcin interfering with the 
collection of union dues through the check-off system. Industrial News Survey, 
October 22, 1921.

Welsh v. Vinton Colliery Co., Court of Common, Pleas, Cambria' County, 
Pennsylvania, June 17, 1922. An injunction was issuod which restrained the 
defendant company from interfering with efforts of the United Mine Workers’ 
District No, 2 to organizo its employees. The injunction was subsequently 
set aside.

United Mine Workers of America, District No. 17 v. Chafin, 286 Fed. 959 
(S. D. W. Va. 1923). An injunction which sought to prevent the sheriff of 
Logan County, W. Va., from interfering with union organizers was denied on

Likewise the injunction in the Red Jacket case prohibited per
suasion or inducement “in any manner whatsoever” of plaintiff’s 
employees to break their contracts. There have been injunctions 
restraining “parading or marching near to or in sight of the com
plainant’s mines”;2 from “massing large numbers of pickets at a 
point past which non-union men must go to and from work” ;3 and 
from “attempted strikes for the purpose of injuring the em
ployer. ’ ’4

It is not generally realized that a bill of injunction may be ob
tained by employees as well as by employers. The first case of this 
kind was Worthington v. Waring,6 where the Massachusetts Su
preme Court refused to enjoin an employer from blacklisting the 
plaintiff’s union members on the ground that the remedy lies in 
an action of tort. For a complete list of seventy-tliree cases in 
which an injunction has been sought by or on behalf of labor 
against employers or public officials, see Appendix to Dr. E. E. 
Witte’s article in 39 Yale Law Journal, at p. 380.° * Ill.
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CONTEMPT PROCEEDINGS.

Having discussed tlie scope and content of the labor injunction 
it is appropriate now to review the proceedings in contempt of 
court, which constitute the most effective means by which an in
junction may be enforced.

Labor men have always resented punishment by contempt pro
ceedings for acts which are in there nature criminal. If an injunc
tion includes such acts so that a person committing them is in con
tempt, he can be brought before the court and summarily punished 
without a jury trial; but if he had been charged in a criminal 
prosecution for the selfsame acts he would have had a constitutional 
right to demand a jury trial under the Sixth Amendment. Prac
tically all recent legislation intended to curtail the use of the labor 
injunction includes provision for a jury trial in contempt cases.

There is no fixed formula for contempt proceedings; and tech
nical accuracy is not required. It is sufficient if the offense is set 
out so that the defendant is clearly informed of the charges against 
him.1 It has been shown that the injunction applies to all who 
have notice of it. Actual notice proven in any way is sufficient. 
Therefore it has been held that a person may be guilty of contempt 
of court for violating an injunction of which he had knowledge, al
though at the time of the violation no process had been served on 
him.* 1 2 Any violation of an injunction, whether it be a temporary 
or a permanent one, is a contempt of court.

the ground that the court lacked jurisdiction in that all the parties were citi
zens of West Virginia.

Berkhammer v. Cleveland & Morgantown Coal Co. An injunction sought on 
behalf of the United Mino Workers of America to compel four coal com
panies to observe the Jacksonville agreement witli the union was donied on 
the ground that the trade agreement was uncnforciblo. 8 Law and Labor 217 
(1926).

1 Schwartz v. United States, 217 Fed. 866 (1914).
2 Ex parte Richards, et al., 117 Red. 658 (1902). Any kind of reasonable 

notice suffices. United States v, Sweeney, 95 Fed. 435 (1899).
?29 E. (2d) 565 (1928). ’ '

In Minerich v. United States3 certain coal operators had secured 
an injunction forbidding an unlawful interference with the opera
tion of their mines. Minerich was arrested and found guilty of con
tempt. He contended that there was no proof that he had received 
notice of the injunction. This allegation was completely rebutted 
by a showing that he had addressed strikers at two meetings held

(70)
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on the same day and had encouraged them to violate the injunc
tion.1

Contempt proceeding's are brought before the judge who issues 
the injunction. The essential act of contempt is the disrespect 
shown to the order of the court and the disobedience thereof. It 
is the court whose decree or order has been violated which tries 
the contempt and pronounces judgment.2

A good example of improper conduct properly punished as- con
tempt is found in the case of Guaranty Trust Co. of New York v. 
Gehr*  There Gehr, a resident of Colorado, journeyed 2,000 miles 
to West Virginia for the purpose of inciting a strike among the 
miners. No sooner had he become settled in Clarksburg, West Vir
ginia, than he directed a tirade of abusive language and vile 
epithets against the Judge of the District Court. Gehr was cited 
for contempt. At the trial Judge Jackson delivered a scathing 
arraignment, saying, in part:

“Since you have come here, sir, I propose to teach you that in 
West Virginia we have law and order, and that while you remain 
within the State of West Virginia you will be required, like any 
other citizen, to obey the laws of the land. . . . Are com
munism and anarchy, and all the dire evils which follow in the 
train of such people as you, who are preaching the most detestable 
heresies and doctrines, to be protected by the Constitution of the 
United States? No; never, never, never. And today, sir, I am 
confronted with you uttering the seditious sentiments that you 
have uttered in this state, and branding a judge with the infamous 
epithets that you have used. ... If it were not for the per
sonal character of this ease, I should undoubtedly confine you for 
a long time in the public prison of the state, but, in as much as it 
is to a great extent personal, I shall content myself with imposing 
a most moderate sentence, entirely inadequate to the great offense 
that you have committed. The punishment is ninety days in jail.”

Civil and Criminal Contempt.
In order to convict for criminal contempt the judge must be 

convinced of the guilt of the accused beyond a reasonable doubt.'1 
And a finding of such fact, if supported by competent evidence, 
cannot be reviewed by an appellate court.0 In civil contempt only

3 Mincricli said: "If the injunction says two pickets, put on two hundred 
pickets. If two hundred pickets is not enough put on two thousand pickets. 
You will never get any place this way. The way to win this strike is to havo 
a real picket line and violate the damnable injunction.’’

- Dunham i>. United States, 289 Fed. 376 (1923) .
8 United States ex rd. Guaranty Trust Co. of New York v. Gehr, 116 Fed. 

520, 521 (1902).
•i Oates v. United States, 233 Fed. 201 (1916).
s West Virginia-Pittsburgh Coal Co. v. John P. White, 217 Fed. 866 (1913). 
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a preponderance of the evidence is necessary. This distinction be
tween criminal and civil contempt has led to much confusion and 
doubt, ltugg, C. J-, has said the distinction rests “in shadow”.1 
Mr, Chief Justice Taft said in the Grossman case:1 2 “For civil 
contempts the punishment is remedial and for the benefit of the 
complainant. . . . For criminal contempts the sentence is puni
tive in the public interest to vindicate the authority of the court 
and to deter other like derelictions.”3

1 ‘‘At best tho line of demarcation between contempts civil and contempts 
criminal in character is difficult to state witli accuracy, and in close cases rests 
in shadow.” Boot u. MacDonald, 260 Mass. 358 (1927).

2 Ex parte Grossman, 267 U. S. 87 (1925). Tho President of tho United 
States may pardon criminal contempts but not civil contempts.

3 Proceedings for civil contempt arise between tho original parties and are 
instituted and treated as a part of the main cause, while proceedings at law 
for criminal contentpt tire between the public and the defendant, and are not 
a. part of tho original cause. United States e.c rel. West Virginia-Pittsburgh 
Coal Co. v. Bittner, 11 P. (2d) 93 (1926).

J Witte, “The Government in Labor Disputes”, p. 100 (1932).
5 In re Debs, 158 U. S. 564 (1895).
«For a discussion of tho constitutionality of Section 22 of tho Clayton Act 

giving the right to a jury trial in cases of indirect criminal contempt, sec 
Michaelson v. United States, 45 Sup. Ct. 18 (1924) where Mr, Justice Suther
land said: “'Tho proceeding is not between tho parties to tho original suit 
but between the public and tlio defendant. . . , The statutory extension 
of this constitutional right to a class of contempts which are properly de
scribed as ‘criminal offenses’ does not, in our opinion, invade the powers of 
the courts as inteudod by the Constitution or violate that instrument in any 
other way.”

A criminal contempt, then, is an act in disrespect of the court 
or its process, which results in punitive proceedings; while a civil 
contempt is one in which the court has no interest other than to see 
that the rights of the complainant are protected.

In at least two respects it makes a considerable difference whether 
the contempt is regarded as civil or criminal. In civil contempts 
all fines imposed are payable to the complainants, while in criminal 
contempts the fines go into the public treasury; further, in Fed
eral courts the right of a jury trial is limited to criminal contempts 
where the offense charged also constitutes a crime.4

With respect to procedure, it is well settled that a court has the 
inherent power to punish for contempt without affording the de
fendant a jury trial. “To submit the question of disobedience to 
another tribunal, be it jury or another court, would operate to 
deprive the proceeding of half its efficacy.”5 In a constitutional 
court this power to summarily punish for contempt may not be in
terfered with by the legislature. But in a statutory court which 
is created by the legislature and is not subject to constitutional 
limitations, a jury trial may be provided for." Even in such a case 
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a jury trial may only be resorted to where the contempt also con
stitutes a criminal offense—and even then, the right to a jury trial 
may be denied if the contempt was direct or where it is in violation 
of an injunction granted on behalf of the United States. Direct, 
contempts are those made directly in the presence of the court and 
in such cases the court alone may try an< punish for the contempt.

Appeal*.

1 In re Debs, 158 U. S. 564 (1895).
2 Howat, et al. r. State of Kansas, 258 U. S. 181 (1922); Patton v. 'United 

States ex rel. South Sido Co., 288 Ped. 812 (1923), where the court said that 
wilful disobedience of an injunction issued by a court having jurisdiction, 
however erroneously, and while such injunction is in force, unreversed, con
stitutes a contempt of court. See Schwartz v. United States, 217 Ped. 866 
(1914), where defendant was charged with civil contempt. lie appeared in 
court and after the proceeding had been transfered to the criminal docket, 
ho procured a suspension of the proceeding on his voluntary promiso to obey 
the injunction. Held, He cannot thereafter attack a subsequent judgment for 
contempt on the ground of tho invalidity of tho injunction.

a Gravely v. United States ex ret. Beckley Coal Co., 288 Ped. 837 (1923).
■> The Act of March 3, 1891, which established tho Circuit Courts of Appeals, 

vested them with appellate jurisdiction to review a judgment of a lower court 
finding a person guilty of contempt.

sBessette v. W. B. Conkey Co., 194 U. S. 324 (1904).

It is well established that a person convicted for contempt of 
court in violating an injunction may not attack the validity of the 
injunction in a collateral proceeding.1 Where a District Court 
has general power to issue injunctions, an alleged error in the 
exercise of this power may only be corrected by an appeal. In the 
interim the injunction must be obeyed, and any violation of the 
injunction will suffer the violator to an action for contempt. So 
it has been held that it is for the court of first instance to deter
mine the question of the validity of the injunction, and until its 
decision is reversed by orderly appeal, its mandate must be re
spected.1 2

A conviction for contempt for violating an injunction forbidding 
interference by strikers with mine employees will not be disturbed 
where testimony was conflicting and the instructions properly pre
sented the law.3

Anyone convicted for contempt may take an appeal to a higher 
court. Unless otherwise provided by statute, convictions for crim
inal contempt may be reviewed only by writ of error, certiorari, or 
habeas corpus.4 Where the person adjudged in contempt was not 
a party to the suit in which the order was made he has a right to 
be heard in the Circuit Court of Appeals by a writ of erroi*  but 
not by an appeal.5 Certiorari is only available in the event the 
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court below was without authority to issue the injunction at the 
outset.

Habeas corpus can be availed of only to attack the validity of 
the injunction. Under such a writ the facts may not be redeter
mined. In Costner, et al. v. Pocoliontas Collieries Co.? the court 
held that on a petition for habeas corpus the question of whether 
the petitioner had knowledge of the injunction may not be in
quired into. Such matters are not material where the only proper 
question at issue is the validity of the judgment of committal.

On appeal the test of the validity of a conviction for contempt 
resolve-“ itself on whether there was any evidence upon which the 
judge could have in reason based the conviction. If there is some 
evidence tending to substantiate the finding of fact by the lower 
court then such facts are conclusive and cannot be reviewed on 
appeal.2

An interesting ease which deals with the right to appeal from 
an order acquitting the defendants of criminal contempt is United 
States ex rel. West Virginia-Pittsburgh Coal Co. v. Bittner? The 
court there declared: ‘ ‘ Treating the proceedings as for criminal 
contempts, there is no jurisdiction in this court to review the action 
and conclusion of the lower court exonerating the defendants from 
such contempts and dismissing the proceedings, for the reason that 
no appeal lies from the judgment in favor of the defendant in a 
criminal case, and this applies to criminal contempts as well as to 
other criminal eases.”

1117 Fed. 184 (1902).
2Bessette v. W. B. Conkey Co., 194 IT. S. 324 (1904).
3 11 F. (2d) 93 (1926).
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PART III.—Chapter X.

LEGISLATION AFFECTING LABOR INJUNCTIONS.

Organized labor supported tlie Democratic party in 1912; Wood
row Wilson was elected President; and for the first time in twenty 
years the Democrats had a majority in both houses of Congress. 
There was thus no apparent reason why platform pledges should 
not be kept. Labor had been promised relief from injunctive pro
ceedings and lost no time demanding remedial legislation.

The Sherman Act, passed in 1890, prohibited all combinations 
in restraint of trade or commerce among the several States or with 
foreign nations, and all attempts to monopolize such commerce; but 
nowhere in that Act was there any mention of labor combinations. 
When the Supreme Court of the United States was called upon to 
decide the Danbury Hatters’ ease, wherein labor organizations had 
effected a boycott of the plaintiff’s goods, the Court held that the 
Sherman Act did apply to them.1 An examination of the Con
gressional Record, however, reveals the fact that many Congress
men believed labor unions were not to be made amenable to the 
provisions of the Sherman Act.1 2

1 Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301 (1908). This view is 
supported by the fact that an amendment offered by Senator Sherman which 
would have had the effect of exempting labor unions was omitted from the 
Act. As further proof that labor unions were not to be exempt, counsel cited 
the fact that the Littlefield Anti-Trust. Bill of 1900, which was amended to 
exclude labor unions, failed to be reported out of the Senate Judiciary Com
mittee. 33 Cong. Bee. 6669-70 (1900); 34 Cong. Bee. 3438-39 (1901).

2 Berman, "Labor and the Sherman Act” (1930).
3 49 Cong. Bee. 8849-52 (1913).
♦ See 51 Cong. Bee. 14604 (1914). Every appropriation for the enforcement 

of the anti-trust laws now carries the limitation that no money be "spent in 
the prosecution of any organization or individual for entering into any com-

Thereafter the efforts of Congress .to withdraw labor unions from 
the scope of Federal anti-trust legislation became quite active. 
An early attempt culminated in a resolution to restrict appropria
tions for the enforcement of the anti-trust laws by adding a pro
viso denying use of any such funds for the prosecution of labor 
unions. President Taft vetoed the measure in 1913, saying: “This 
provision is class legislation of the most vicious sort.”3 When the 
same measure was presented to President Wilson lie signed it, 
saying, however: “I can assure the country that this item will 
neither limit nor in any way embarrass the actions of the Depart
ment of Justice. Other appropriations supply the department with 
abundant funds to enforce the law.”4

(75)
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Encouraged by these first efforts, labor insisted that Congress 
enact more drastic legislation relieving it entirely from liability 
under the Sherman Anti-Trust Act.

In 1914 Mr. Clayton, Chairman of the House Judiciary Com
mittee, reported to the House a bill1 “To supplement existing laws 
against unlawful restraint and monopoly and for other purposes”. 
This was really the outcome of a long series of proposals to modify 
procedure governing labor injunctions.

binatioh or agreement having in view the increasing of' wages, shortening of‘ 
hours, or bettering the conditions of labor, or for any act done in furtherance 
thereof not in itself unlawful. . . See, c. g., 44 Stat. 1194 (1927).

i II. Rep, No. 627, 63rd Cong., 2nd Sess., to accompany H. R. 15657. 51 
Cong. Rec. 8200 (1914).

s II. R. 11032, 62nd Cong., 1st Sess. (1912).
sProperty was defined thus: “And for the purposes of this Act no right 

to continue the relation of employer and employee, or to assume or create such 
relation with any particulai person or persons, or at all, or patronage or good
will in business, or buying and selling commodities of any particular kind or 
at any particular place, or at all, shall be construed, held, considered, or 
treated as property or as constituting a property right.”

*38 U. S. Stat. c. 323, 730.
s 51 Cong. Rec. 14588 (1914).
o Ibid.
Mr. MacDonald, of Michigan said: “If you mean to exempt these associa

tions from this bill, exempt them and say in so many words that this legis
lation is not intended to apply to these organisations. Do not attempt to leave 
any loophole for the claim that while the existence of these organizations is 
not prohibited yet the courts may still hold the exercise of their vital functions 
unlawful.” 51 Cong. Rec. 9249 (1914).

Prior to this, the House Judiciary Committee, in January 1912, 
opened hearings on injunctive legislation. The Wilson Bill,* i 2 for
bidding the issuance of injunctions in labor disputes, except to 
prevent irreparable injury to property,3 claimed public attention. 
This bill was wholly recast by the House Committee, which subse
quently reported a new series of proposals forming the nucleus of 
the labor provisions of the Clayton Act, which became law on 
October 15, 1914.1

When the proposed bill was first drafted a contrariety of opinion 
among Congressmen expressed doubt as to whether Section 6 did 
any more than reiterate as valid what was already law. Senator 
Pittman was confident that labor unions would not thereafter be 
amenable to the anti-trust laws.0 Senator Cummins, on the 
other hand, was strongly of the opinion that the section had no; 
such effect.0
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Effect of Clayton Act,

'The pertinent provisions of the Clayton Act are embodied in 
Sections 6 and 20. Section 6 provides:

“That the labor of a human being is not a commodity or an article of 
commerce.1 Nothing contained in the anti-trust laws shall be construed 
to forbid the existence and operation of labor . . . organizations,

1 Senator Cummins, of Iowa: “It is high time that we recognize the differ
ence between the power of a man to produce something and the thing which 
lie produces. . . . The tiling in which lie is dealing is not a commodity,
and if we do not recognize the difference between, the labor of a human being 
and the commodities that are produced by labor and capital ... we have 
lost the main distinction that warrants, justifies, and demands that labor 
organizations , . . shall not be reckoned to be within a statute which is
intended to prevent restraints of trade and monopoly.” 51 Cong. Bee. 14585 
(1914).

2 American Bar Association Bcports 359, 380 (1914).

. . , or to forbid or restrain individual members of such organizations
from lawfully carrying out the legitimate objects thereof; nor shall such 
organizations, or the members thereof, be held or construed to be illegal 
combinations or conspiracies in restraint of trade, under the anti-trust 
laws. ’ ’

The same doubt that arose as to the intention of Congress in the 
Sherman Act again presented itself as to the effect of Section 6 of 
the Clayton Act. Most of the members of Congress believed that 
the section simply precluded suits for the dissolution of labor 
unions under the anti-trust laws and actions directed against their 
normal and lawful activities. Applying fair and natural meaning 
to the words of the section, it seems clear that labor unions might 
still be restrained from exercising any unlawful act or from at
tempting to accomplish any unlawful object. Furthermore, since 
unlawful labor combinations most generally interfere v'ith inter
state commerce in some commodity, the first clause, removing labor 
from the category of goods in interstate commerce, may, in many 
cases, be of no practical significance.

Five days after the Clayton Act was signed, Ex-President Taft, 
then President of the American Bar Association, in his annual 
address before that body, said, in reference to the Clayton Act: 
“This is a useful statute in definitely regulating procedure in 
injunctions and jn express definition of what may be done in 
labor disputes. But what I fear is that when the statute is 
construed by the courts it will keep the promise of the labor 
leaders to the ear and break it to the hope of the ranks of labor.”1 2 
This declaration is of considerable interest in that Mr. Taft was 
soon to become Chief Justice of the Supreme Court and render the 
opinion in the Tri-City case, where he said: “It is clear that Con-
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gress wished to forbid the use by the Federal courts of their equity 
arm. to prevent peaceable persuasion by employees, discharged, or 
expectant, in promotion of tlieir side of the dispute. . . . This
introduces no new principle into the equity jurisprudence of those 
courts. ’ ’

Although See. 6 of the Clayton Act was received with much en
thusiasm by laboring classes generally and was heralded by Samuel 
Gompers, president of the American Federation of Labor, as “the 
industrial Magna Charta upon which the working people will rear 
their structure of industrial freedom”,1 all such hopes faded 
away when the United States Supreme Court held in the Duplex 
Printing Co. case* 2 that a combination aimed primarily at restraint 
of trade is unlawful and all activities to this end are unlawful, 
whether or not they are undertaken by or on behalf of labor or
ganizations. The majority of the court concluded that “there is 
nothing in the section to exempt such an organization or its mem
bers from accountability where it or they depart from its normal 
and legitimate objects and engage in an actual combination or con
spiracy in restraint of trade.”3

’ 21 American Federationist 971, November 1914.
2 Duplex Printing Co. v. Deering, 2154 U. S. 443 (1921).
¡■Id., at p. 469.

Zd., at p. 443.

Section 20 of the Clayton Act provides :
“That no restraining order or injunction shall be granted ... in 

any case between an employer and employees, or between employers and 
employees, or between employees, or between persons employed and persons 
seeking employment, involving or growing out of, a dispute concerning 
terms or conditions of employment, unless necessary to prevent irreparable 
injury to property or to a property right, of the party making the appli
cation, for which injury there îb no adequate remedy at law. . . .”

It has been held that the above provisions must be confined to 
those who are proximately and substantially concerned as parties 
to an actual dispute respecting the terms or conditions of their own 
employment-past, present, or prospective.4 Therefore it would 
not apply to a dispute between an employer and persons who are 
neither ex-employees nor seeking employment.

Section 20 continues:

“And no such restraining order or injunction shall prohibit any person 
or persons, whether singly Or in concert, from terminating any relation of 
employment, ... or from recommending, advising, or persuading 
others by peaceful means so to do; . . . or from peacefully persuad-
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ing any person to work or abstain from working; ... or from pay
ing or giving to, or withholding from, any person engaged in such dispute, 
any strike benefits ... or from peaceably assembling in a lawful 
manner, and for lawful purposes. . . . ”

The emphasis placed on the words ‘lawful’ and ‘lawfully’, 
‘peaceful’ and ‘peacefully’, strongly rebut a legislative intent to 
confer general immunity for conduct violating the anti-trust laws.

Although courts have interpreted some of the provisions of Secs. 
6 and 20 differently, they have generally held the statute to be 
“declaratory of what was the best practice always”.1 It has, ac
cordingly, been, decided that the Act does not render lawful any 
act or acts which were unlawful before the statute was passed,1 2 
and the Act is to be construed as warranting the employment of 
peaceable and lawful means only.3

1 American Steel Foundries v. Tri-City Central Trades Council, 257 U. 8.
184 (1921). ’

2 Gevas u. Greek Restaurant Workers’ Club, 99 N. .T, Eq. 770, 134 Atl. 309
(1926). ’

3.Greenfield v. Central Labor Council, 104 Orc. 259, 192 Pac. 783 (1922)..

The lied Jacket case is one of the more important involving the 
United Mine Workers of America wherein the Clayton Act was 
held not to apply. It will be recalled that twelve suits were 
brought by coal operators in 'West Virginia to restrain the United 
Mine Workers from interfering with their business on the ground 
that such interference constituted a restraint of interstate com
merce.

Judge Parker, interpreting the Clayton Act, said, in substance:
(a) That the International Organization, United Mine Workers 

of America, was not of itself an unlawful conspiracy merely be
cause of its intent to embrace all mine workers in America; but 
that (b) the inhibition of Section 20 against enjoining peaceful per
suasion does not apply as this is not a case growing out of ii dis
pute concerning terms or conditions of employment, etc., but rather 
is one growing out of a dispute between employers and persons 
who are neither ex-employees nor seeking employment. The mem
bers of the United Mine Workers were strangers to the coal oper
ators and had for their purpose the unionization of plaintiff’s 
mines. The Clayton Act was not intended to apply to such a’ 
situation.

The net result of Section 20 is to leave the prohibitions of the 
Sherman Act undisturbed. The labor union that restrains inter
state commerce by unlawful acts, or by the pursuit of an illegiti
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mate end is still liable to the consequences decreed in the Dan
bury Hatters’ case.

In one respect the Clayton Act made the position of organized 
labor under the anti-trust laws less favorable because of the pro
vision in Section 16 allowing private parties to obtain injunctions 
under the Sherman Act against persons violating the Act. Prior 
to the Clayton Act, only the Federal government could secure an 
injunction against unlawful restraint of trade.

Notwithstanding the legislative history of the statute and its 
remedial character, many lower Federal courts have been able 
to so interpret various sections as not to curtail their power to 
issue injunctions.1 Some courts have held that strikes cause ir
reparable injury and therefore the employer is entitled to an in
junction to prevent such injury;i 2 some have held that the entire 
statute was a trick by Congress to so frame the measure that one 
part of it would nullify the other ;3 4 * * * and some have said that there 
was no such thing as peaceful picketing and lienee no such thing 
as peaceful persuasion and therefore the plain language of the 
statute must be disregarded by the court and all picketing and all 
attempts by strikers to exercise rights of peaceful persuasion should 
be restrained.1 The Act has been held not to forbid injunctions 
against persons who continued to strike and picket after the em
ployer had filled vacancies.11

i Frankfurter and Greene, ' ‘ The Labor Injunction ’ ’, p, 165, lists thirteen 
cases in ten of which the courts held that the Clayton Act did not apply.

= Of, King ii, Weiss & Lesli Mfg, Co., 266 Fed. 257 (1920).
’Davenport, “An Analysis of the Labor Sections of the Clayton Anti-Trust 

Bill’’, 80 Cent. Law Jour. 46 (1915).
4 Vonnegut Machinery Go. n. ‘Toledo Machine & Tool Co., 263 Fed. 192

(1920). ’
oDail-Overland Co. v. Willys-Overland Co., 263 Fed, 192 (1920).
° Canoo Creek Coal Co. 11. Christinson, 281 Fed. 559 (1922) .

In one ease the court went so far as to say that Section 20 could 
not be extended to striking employees because the very act of strik
ing terminated the necessary relationship of employer and em
ployee,11 In this connection thought should be given to the words 
of Mr. Justice Brandeis in his dissent in the Dwplex Printing Co. 
case, where he said: “But Congress did not restrict the provision 
to employers and workingmen in their employ. By including ‘em
ployers and employees’ and ‘persons employed and persons seeking 
employment’ it showed that it was not aiming merely at a legal 
relationship between a specific employer and his employees.” This 
construction never gained favor with the majority.



LEGISLATION AFFECTING LABOR INJUNCTIONS. 81

In the two decades following the Clayton Act there have been, 
under the Federal anti-trust laws, a greater number of cases 
against labor than during the same period before the Act—includ
ing many criminal prosecutions and damage suits. Up to 1928 
the Federal government alone had instituted twenty-eight criminal 
prosecutions and injunctions.1

i l’or a summary of actions instituted by the Government under the anti
trust laws, see publication of the Department of Justice, “The Federal Anti- 
Trust Daws with Amendments ’ ’, Novcmbor 30, 1928.

-Dobie, “Federal Jurisdiction and Procedure”, See. 173 (1928),
» Supra, p. 73, note 1.

It is clear, then, that the Clayton Act did not afford the relief 
sought. Even Sections 17 to 19, relating to injunction procedure, 
were but a reiteration of the practice generally followed by equity 
courts. In fact there was an increase in the number of restraining 
orders issued without notice.i 2 Sections 21 to 25, with respect to 
jury trial in criminal contempt cases, are the only sections in the 
entire Act that could be said to benefit laborand these sections 
arc limited in scope. A jury trial applies only where the contempt 
also constitutes a criminal offense under the laws of the United 
States or the State where the alleged contempt was committed. 
Further, the contempt must be indirect, that is, not in the presence 
of the court. Finally, the jury trial may be refused where the con
tempt is in violation of an injunction granted on behalf of the 
United States.

In conclusion, it is apparent that the Clayton Act accomplished 
little in suppressing the promiscuity of the labor injunction. Most 
of the provisions of the Act have been interpreted by the courts as 
simply enacting into statute form what was already the law. If 
more was intended, it would seem the phraseology was at fault. 
Certainly the blame cannot be placed solely upon the judiciary for 
the ineffectiveness of legislative draftsmanship. In most instances, 
no doubt, judges honestly applied the provisions of the Act to the 
industrial disputes before them in the commonly understood mean
ing of its words.



Chapter XI.

NORRIS-LA GUARDIA ANTI-INJUNCTION BILL.

After the Supreme Court had pointed out the deficiencies in the 
Clayton Act a new, wave of legislative reform began.1 One of the 
early efforts was that of Senator Shipstead when he proposed that 
nothing should be deemed “property” unless it was “tangible and 
transferable”, and that “no injunction should be issued by a Fed
eral court except to prevent irreparable injury.”* 2 But the bill 
was entirely too broad and would have limited legitimate func
tions of equity not in any way connected with labor.3

iTliero was a bill to make the Clayton Act exemptions effectual even in a 
Government application for an injunction, H. R. 12622, 67th Cong., 2d Soss.; 
bills further regulating procedure for contempt by extending the right of trial 
by jury, S. 422, H. R. 570, H. R. 654, H. R. 709, H. R. 720, H, R. 2911, 
H. R. 3025, 68th Cong., 1st Sess.; bills confining the availability of injunc
tions in labor disputes and limiting the application of the anti-trust laws, 
H, R. 3208, 68th Cong., 1st Sess,; II. R. 3920, 69th Cong., 1st Sess.

'- S. 1482, 70th Cong., 1st Sess.
•i For an enumeration of some thirty-two categories of litigation, other than 

labor disputes, from which equity jurisdiction would liavo boon withdrawn by 
tho bill if enacted, seo Hearings on S. 1482, p, 924.

4 Reforenco is to Adair and Coppagc cases.
5 He said: ‘'The power to restrain by injunction is inhoront in equity 

courts and is of the very essenco of their power,” and Congress cannot, cer
tainly as to existing courts, ‘‘so impinge upon thoir inherent equity powors 
by any regulation of their procedure as to destroy altogether tho power of tho 
court to vindicate its existence and discharge its exalted functions.” Amer. 
Bar Ass’n Jour., p. 249 (1932), For a detailed criticism of the Norris Act, 
seo page 274, ibid.

Thereafter a substitute measure was reported by the subcom
mittee cousisting of Senators Norris, Blaine and Walsh. After a 
delay of two years the bill was again brought forward in the Spring 
of 1930, at which time a majority of the committee made an ad
verse report thereon.

With respect to yellow-dog contracts the majority reported: 
‘ ‘ However distasteful such contracts may be to us, yet the fact re
mains that, the Supreme Court has held that there is no legislative 
power, State or Federal, to inhibit or outlaw employment contracts 
providing against union membership.4 5

The majority reported further: “It does not lie with Congress, 
through its control over Federal courts, by indirection to impose 
one pattern of industrial relationships upon the industries of the 
country, regardless of local conditions. Developments of this kind 
must be worked out in the separate States.” Hon. James M. Beck 
believed the Act invalid in its entirety.“

(82)
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The Anti-Injunction Bill was re-introduced in each house in 
1932 by Senator Norris and Congressman La Guardia. After pro
longed discussion and the voting down of an unfavorable group 
of amendments, the Senate passed the measure on March 1. There
after it was passed in the House and was signed by President 
Hoover on March 23,1

i 47 U. S. Stat 70, e. 90.
a Uor a short review of tho Norris Act see 21 Geo. L. Jour. 344,

The Norris-La Guardia Act is not a radical measure. The two 
principal purposes which it seeks to accomplish are outlawing 
yellow-dog contracts and preventing indiscriminate use of injunc
tions against labor.i 2

Declaration of Public Policy.
The Norris Act is prefaced by a declaration that there shall be 

a public policy of the United States in relation to labor disputes. 
This is a feature never before incorporated by an act of Congress 
dealing with labor injunctions. Designed to aid courts in giving 
proper interpretation to the Act, it should prove of invaluable 
assistance in clarifying previous perplexities concerning the intent 
of Congress encountered in the Sherman and Clayton Acts.

Section 1 provides:
“That no court of tho United States, as herein defined, shall have 

jurisdiction to issue any restraining order or temporary or permanent 
injunction in a caso involving or growing out of a labor dispute, except 
in strict conformity with the provisions of this Act; nor shall any sueli 
restraining order or temporary or permanent injunction be issued con
trary to the public policy declared in this Act.’’

After this preamble, Section 2 sets out what the public policy 
shall be:

“Whereas under provailing economic condition, . . . the individual 
unorganized worker is commonly helpless to oxerciso actual ljborty of' 
contract and to protect his freedom of labor, and thereby to obtain ac
ceptable terms and conditions of employment, wliorefore, though he should' 
bo freo to decline to associate with his fellows, it is necessary that he 
havo full freedom of association, self-organization, and designation of 
representatives of his own choosing, to negotiate the terms and conditions 
of his employment, and that he shall be free from the interference, re
straint, or cooreion of employers of labor, or tlioir agonts, in the designa
tion of such representatives or in self-organization or in other concerted 
activities for the purpose of collective bargaining or other mutual aid or 
protection,- therefore, tho following definitions of, and limitations upon, 
tho jurisdiction and authority, of tho courts of tho United Statos are 
hereby enacted.”
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There is little doubt that Congress has the constitutional right 
to declare the public policy of the United States on any question 
upon which it has the right to legislate; and when such policy is 
declared, it becomes the duty of all courts to give effect to and 
carry it out in the enforcement of the law where such public 
policy becomes applicable. This doctrine has on several occasions 
been upheld by the Supreme Court.1

i In McCulloch v. Maryland, 4 Wheat. 316, 423 (1819), Chiof Justice 
Marshall said: “Where the law is . . . calculated to alfect any of the 
objects intrusted to the Government, to undertake hero to inqiriro into the 
degreo of its necessity, would be to pass tlio line which circumscribes tlio 
judicial department, and to tread on legislative ground. ’ ’

In addition to this general rule for the guidance of courts in 
granting injunctions, the law goes into detail both in laying down 
the acts which cannot be enjoined; in the procedure in the appli
cation for an injunction; and in the method of trying contempts.

The restriction on injunctions is limited to cases involving or 
growing out of a “labor dispute”. This language is much broader 
than Section 20 of the Clayton Act which applied to injunctions 
“involving, or growing out of, a.dispute concerning terms or con
ditions of employment. ’ ’

A labor dispute is defined in Section 4 to include:
“any controversy concerning terms or conditions of employment, or con
cerning the association or representation of persons in negotiating, fixing, 
maintaining, changing, or sooking to arrange terms or conditions of em
ployment, regardless of whether or not tlio disputants stand in the proxi
mate relation of employor and employee; . . .”

whereas the Clayton Act was restricted to employer and employee 
relationships. Thus if a dispute arises between members of a 
union and an employer, other members of the union elsewhere in 
the country may not be enjoined from acting against their own 
employer to further the cause of those members who are directly 
engaged in a labor dispute.

Section 3 seeks to abolish the use of the yellow-dog contract, and 
in view of the motives which surround such agreements and their 
practical consequences, the Norris Act accomplishes this purpose 
by simply withdrawing from the Federal courts the right to issue 
injunctions in support of that particular kind of contract.

Section 3 follows:
"Sec. 3. Any undertaking or promise, sucli as is described in this 

section, or any other undertaking or promise in conflict .with tlio public 
policy declared in Section 2 of this Act, is hereby declared to bo contrary i
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to the public policy of the United States, shall not bo enforciblo in any 
court of tho United States, and shall not afford any basis for the granting 
of legal or equitable relief by any such court, including specifically the 
following: . . .■

“Every undertaking or promiso hereafter made, whotlior written or 
oral, express or implied, constituting or contained in auy contract or 
agreement or hiring or employment between any individual, firm, com
pany, association, or corporation, and any employee or prospective em
ployee of the same, whereby

‘1 (a) Either party to such contract or agreement undertakes or 
promises not to loin, become, or remain a member of any labor organiza
tion or of any employor organization; or

1 Kline v. Burke Construction Co., 260 U. S. 226, 233 (1922).
2 Adair v. United States, 208 U. S. 161 (1908).

“(b) Either party to such contract or agreement undertakes or 
promises that ho will withdraw from an employment relation in the event 
that lie joins, becomes, or remains a member of any labor organization or 
or any employer organization.”

As to the constitutionality of Section 3—it appears to be suf
ficiently upheld by authorities notwithstanding considerable op
position.

The Norris Act docs not declare that yellow-dog contracts shall 
be invalid nor docs it attach criminal responsibility for their use. 
It merely provides that the contracting parties shall have no 
remedy in a Federal court. This leaves them with recourse to the 
State courts if they so choose.

The United States Supreme Court has conclusively decided that 
a citizen has no complaint because he is denied the right to prose
cute his cause in the Federal courts. Mr. Justice Sutherland’s 
language is especially in point:

“The right of a litigant to maintain an action in a Federal court 
on the ground that, there is a controversy between citizens of dif
ferent States is not one derived from the Constitution of the United 
States, unless in a very indirect sense. Certainly it is not a right 
granted by the Constitution. . . . The Constitution simply
gives the inferior courts the capacity to take jurisdiction in the 
enumerated cases, but it requires an Act of Congress to confer it. 
. . . A right which thus comes into existence only by virtue of 
an Act of Congress, and which may be .withdrawn by an Act of 
Congress after its exercise has begun, cannot well be described as a 
constitutional right. ’ ”

As opposed to the constitutionality of Section 3, it will be re
called that in the Adair case1 2 the Supreme Court held that an at
tempt by Congress to make it a criminal offense for interstate car
riers to demand that their employees enter into non-union agree
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ments was held invalid as an interference with the liberty of con
tract and therefore a “taking of property without due process of 
law” and a violation of the Fifth Amendment.

It should be remembered, however, that Section 3 is distinguish
able in that there is no provision for criminal liability. The em
ployer may still require of his employee a non-union contract: but 
such a contract will not be enforcible in the Federal courts.

In Levering <£• Garrigues Co. v. Morrin,1 one of the first impor
tant cases decided after the Norris Act, the court said: ‘ ‘ Congress 
may give either whole or restricted jurisdiction at its discretion 
provided there is no extension beyond the boundaries fixed by the 
Constitution.”

1 71 F. (2d) 284 (1934).
2 Seo Apple v. Smith, 264 U. S. 274 (1924).
a Interborough Bapid Transit Co. v. Green, 227 N. Y. S. 258 (1928).
•1 For a detailed discussion and criticism of the Norris Act as well as sug

gested changes and a summary of what the Act accomplishes and does not 
accomplish, see Christ, J. F., “The Federal Anti-Injunction Bill”, 26 Illinois 
Law Bev. 516.

For an interesting discussion concerning the relationship of State and Fed
eral Governments with their own employees which has on various occasions 
been just contra to the provisions of the Anti-Injunction Bill, see Article of 
Thomas J. Norton, 17 Amer. Bar Ass’n 59 (1931). He says in 1901 Congress 
forbade the metropolitan police of the District of Columbia from becoming 
membors of any organization using the strike or claiming the right to use it 
in enforcement of its demands. Dismissal was fixed as the penalty for so 
joining; and for striking the employee would be fined and imprisoned. A 
similar act of Congress with respect to members of the fire department was 
passed in 1906. In these two cases, at least, the Government imposed yollow- 
dog contracts upon its employees.

Since Congress may curtail, this remedy or withdraw the juris
diction of the District Court, no constitutional rights based upon 
the withdrawal of remedied rights can be successfully raised, since 
the litigant never had an absolute constitutional right to have a 
Federal court take jurisdiction.1 2

Conceding from what has been previously stated that Congress 
may limit the jurisdiction of the lower Federal courts, and that 
the capacity of the Federal courts to take jurisdiction depends 
upon what jurisdiction Congress saw fit to permit, the sole ques
tion would seem to be whether or not Section 3 of the Norris Act 
can be said to be a legitimate exercise of this power of Congress.

In the end the fate of this section will turn upon the economic 
and social views of the majority of the Supreme Court. If, as in 
New York,3 the yellow-dog contract is regarded as an unsound and 
inequitable instrument, then the validity of Section 3 will be 
assured.1



DECISIONS INTERPRETING THE NORRIS ACT.

The Rice Case

United Electric Coal Companies v. Rice et al.1 This is the prin
cipal case involving the United Mine Workers of America in 
which the Norris-La Guardia Act was at issue. Suit was brought 
by the coal company against George Rice and others to. restrain 
wilful and malicious damage to plaintiff’s property and to prevent 
interference with plaintiff’s operation of its coal mine. Relief was 
denied in tlie lower Federal court2 and the plaintiff appealed..

1 SO F. (2d) 1 (1936).
- 9 F. Snpp. 635 (1935).
’A description of the extent of the hostilities carried on by these two 

unions is to be found in People v. Beacham, 258 Ill. 373, 193 N. E. 205 (1934).
( 87 )

The facts are interesting. Appellant owns and operates the 
Freeburg coal mine in Illinois. In March 1928, they renewed a 
contract with the United Mine Workers to employ only their 
members. This contract ran for four years. Just before March 
31, 1932, when the contract between the appellant and the Union 
was about to expire, an agreement was reached between the two 
organizations whereby the 1928 contract was to continue in force 
until terminated by thirty days’ notice or until a state-wide agree
ment was ratified. Shortly thereafter such an agreement was rati
fied and immediately thereupon differences arose among the miners. 
A large number of the members of the United Mine Workers there
upon resigned from that organization, setting up a new union 
known as the Progressive Miners of America. The contest for 
membership between the new union and the parent organization 
was bitter and prolonged.3

In September 1932, a majority of the local union at Freeburg 
voted to join the Progressives; but they retained the charter that 
had been granted them by the United Mine Workers. Thereupon 
the relations between the rival unions became more embroiled. 
In April 1933, the Progressives demanded that the appellant coal 
company abrogate its contract with tlie United Aline Workers and 
enter into a similar one with them. Upon the appellant’s refusal, 
the Progressives closed the mine and threatened tlie lives of any 
miners who attempted to reopen it.

Members of the United Mine Workers who were anxious to go to 
work, and who wished to carry out their contract agreement, filed 
a complaint before the Bituminous Goal Labor Board. After a 
hearing, the Board held: “The contract between the United Elee-
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trie Coal Company and the United Aline Workers of America is in 
force for the purpose of collective bargaining.” The Progressives 
refused to abide by this decision; and because the sheriff was not 
inclined to act, the appellant’s property was left unprotected.1

iTlw District Court stated: "It is further obvious that the sheriff of St. 
Clair County and his deputies were both imwillinff and unable to furnish ade
quate protection to plaintiff’s property, and, although a new sheriff took office 
during the trial of this case, lie and his deputies are and will be unable to 
afford such protection.” 9 Supp. 635, 636 (1935),

The District Court found the material allegations of the com
plaint to be as the plaintiff alleged, but denied relief because of 
the provisions of the Norris-La Guardia Anti-Injunction Act. 
Upon appeal the Circuit Court of Appeals reversed the District 
Court on the following grounds, viz., that the Norris Act was not 
applicable since the "labor dispute” here was not one between ‘‘an 
employer and employee”. The court said the dispute must be one 
between employer and employee or growing directly out of their 
relationship. It does not apply to disputes between employees or 
to disputes between employee unions to which the employer is not 
a real party.

Section 9 (e) of the Norris Act describes a labor dispute as in
cluding—

‘"any controversy concerning terms or conditions of employment, or con-
* corning tlie association or representation of persons in negotiating, fixing, 

maintaining, changing or seeking to arrange terms or conditions of em
ployment, regardless of whether or not the disputants stand in the proxi
mate relation of employer and employee.”

Here, however, there was uo 'controversy between employer and 
employees. The employees were free to join any union they wished, 
or to change membership, or to quit work.

The record shows that the actual terms of the labor contract 
‘ were not in dispute. The Progressives were willing to accept the 
provisions as outlined in the United Mine Workers’ contract with 
the employer. These facts therefore present no controversy be- 

i tween the appellant and the United Mine Workers. On the other 
hand it clearly appears that the controversy was between two 

> unions; that appellant was not a participant therein and was in
terested only because it had made a contract with the United Aline 
Workers when that union represented all of its employees. It was, 
therefore, an innocent bystander in the struggle of these unions 
for supremacy among the employee miners.

A second ground for granting relief was upon the theory that 
the Norris Act does not apply to unlawful acts. Senator Norris,
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liimself, said: “Gentlemen, this bill does not—and I cannot re
peat it too many times—this bill does not prevent the court from 
restraining any unlawful act. . . . When there are unlawful
acts threatened or committed, when substantial and irreparable in
jury to complainant’s property is done—and when there is no ade
quate remedy at law . . . the federal court Will still have the
right to issue injunctions. When there is fraut', when there is 
violence, and when there is crime, injunctions may issue.”

In this ease there was proof of violence and wilful destruction of 
property at plaintiff’s mines by Progressives and their followers, 
and undoubtedly under the provisions of the Norris Act such con
duct was intended to be enjoined.

The Peabody Case.

Stanley, et al. v. Peabody Coal Co., el aid The plaintiffs were 
twenty-two members of the Progressive Miners of America. They 
petitioned for an injunction to restrain the defendant corporations, 
who were engaged in the business of mining coal in Illinois, from 
violating the National Industrial Recovery Act. The evidence dis
closed that the defendants were operating their coal mines under 
contract with the United Mine Workers. If was further revealed 
that there existed between the Progressive Miners’ and the United 
Mine Workers’ unions bitter feeling which had resulted in open 
warfare in the bituminous coal fields of Illinois necessitating in the 
calling out of the State militia to maintain public order. The court 
in dismissing the plaintiff’s bill, concluded that the allegations in 
the bill presented nothing more than a “labor dispute”, and that 
therefore the court was bound by the limitation in the Norris Act 
denying to the court the power to issue such Un injunction.

It was further noted by the court that the plaintiff had not ex
hausted the statutory remedies and therefore the court Was with
out jurisdiction. The Coal Code provides, first, for voluntary con
ferences; second, for recourse to the Bituminous Coal Labdr 
Board; and, thirdly, should the award of the Coal Labor Board 
be unsatisfactory, an appeal to the National Bituminous Coal 
Labor Board. As a condition precedent to resorting to the courts 
the plaintiffs should have first availed themselves of these adminis
trative remedies. On the same grounds a petition for an injunc
tion was denied in Wesieni Powder Mfg. Go. v. Interstate Coal Cod

15 F. Supp. 612 (1933).
2 5 F. Supp. 619 (1934). Sec Dean v. Mayo, 8 F. Supp. 73 (1934). There 

the plaintiff owned an interstate barge line and employed only non-union 
labor. He brought a bill to restrain the longshoremen’s unions from interfer-
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Tn Knapp-Monarch Co. v. Anderson, et al.,1 plaintiff petitioned 
for an injunction against tyrildug employees. There was evidence 
showing mass picketing by strikers, obstruction of entrances to the 
plaintiff’s plant, intimidation of and unlawful conduct toward non
strikers, and requiring the plaintiff to close his plant. It was held 
that an injunction should lie. The Norris Anti-Injunction Act 
was not intended to deprive Federal courts of jurisdiction to re
strain, if necessary, picketing of a coercive or intimidating char
acter.

ing with his business. The court refused the injunction because tlie plaintiff 
had failed to allege that he had made every reasonable effort to settle the dis
pute by resort to available governmental machinery of mediation, or voluntary 
arbitration, as is 'required under the Norris Act.

i 7 F. Supp. 332 (1934).
- In finally disposing of the case the petition for a temporary injunction was 

denied because evidence showed that local police authorities were both willing 
and capable of protecting the plaintiff’s property. Under the Norris Act, 
Section 7 requires in addition to a showing of jurisdictional facts necessary 
to take the labor dispute out of the provision prohibiting injunctions, further 
proof that local police could not afford the plaintiff adequate protection of 
his property.

The term “property” as used in Section 7 of the Act includes 
the right to use such property and where the evidence showed that 
pickets employed unlawful means to force non-strikers to refrain 
from working for the plaintiff, which deprived him of the use of 
his property, he suffered an injury to his property within the 
meaning of the Act.* i 2

The next chapter discusses the Guffey Act and recent cases de
cided thereunder. While the Act itself is not lengthy, its provi
sions are both sweeping and extensive. The constitutionality of 
the Act must be said to rest in doubt. This will be apparent after 
a reading of cases from lower Federal courts.



Chapter XII.

GUFFEY-SNYDER COAL CONSERVATION ACT.*

♦Officially cited as the "Bituminous Coal. Conservation Act of 1935", P. T., 
No. 402, 74th Cong., 1st Sess., August 30 (1935); hereinafter called the 
Guffey Act.

For a short review on the constitutionality of the Act, see "The Guffey- 
Snyder Coal Conservation Act", 24 Georgetown L. Jour. 122,

The Economic Background.

Tlie mining camp is a one-industry community, usually isolated. 
Tlie tipple is built where the coal is, and Nature has not always 
deposited the rich coal seams in the most accessible places.

The anthracite mines are owned and operated by a comparatively 
few persons and companies and the area comprised by this industry 
is not more than 500 square miles. The bituminous mines present 
a very different and much more complicated picture, being scat
tered all over the country and owned by thousands of different 
persons, thus creating unreleritless competition in search of 
markets.

In Illinois the coal lies under the fertile prairie. When the first 
mines were opened, villages and towns were already in existence, 
having established lines of communication for travel and trade; 
and the new industry fitted naturally into the life of the com
munity. '

In West Virginia and eastern Kentucky the coal industry fitted 
into a very different pattern. The coal seams were tucked away in 
narrow creek valleys, up steep hillsides, and in inaccessible ravines. 
This territory was sparsely settled by primitive mountaineer farm
ers. There were few roads except creek beds and wagon trails. 
Even under favorable conditions the social life of the miners must 
necessarily be restricted to mining camps; and this isolation be
came part of a plan for labor control, safeguarded as it was from 
outside interference.

The opening of the mines meant exciting days for the mountain 
folks of Kentucky and West Virginia. Hillsides and valleys were 
the scenes of feverish activities in tlje exploitation of the newly- 
discovered riches. The rapid exploitation of the natural resources 
in a community always gives rise to high hopes and visions of easy 
wealth. And unfortunately, as invariably happens, when boom 
forces have spent their energy and industry collapses, social life 
becomes completely disorganized. This has been the experience of 
the mining communities in the past dozen years, due partly to 
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economic instability and partly to a lessening of the demand for 
coal.

Approximately one-half of all the bituminous coal miners in the 
United States in 1922-23 lived in company-owned houses. This 
percentage varied greatly in the different coal fields, ranging all 
the way from less than 9% in Illinois and Indiana, 64% in Ken
tucky, to almost 80% in West Virginia. In fairness it should 
be stated that the location of the coal seams in West Virginia 
and eastern Kentucky, far from centers of industry, made it al
most necessary for the operators to construct dwellings for their 
miners. But aside from this, there is no disputing that there were 
many instances where company-owned houses, stores, etc., were 
built for ulterior motives. The Coal Commission’s study of 713 
company-owned communities was decidedly critical.1

1 “ In the worst of the company-controlled conununities the state of disrepair 
at times runs beyond the power of verbal description or even photographic 
illustration, since neither words nor pictures can portray the atmosphere of 
abandoned dejection. . . . They are a reproach to the industry and a 
serious matter to such mine workers and mine workers’ families as are de
pendent upon the companies for living facilities. ’ ’

The average coal mining town is unlovely, unsanitary, and un
comfortable. Row after row of drab houses, cheaply constructed, 
perch upon bleak hillsides. Streets are unimproved and sidewalks 
rare; and the sulphurous smoke of slate dumps or open coke ovens 
shuts out the sky. Life is monotonous and difficult; diversions are 
few.

The miner is usually a law-abiding, family man. His work is 
individual and characteristic. In the fraternity of miners every 
man plays his part having regard to that of his fellow workers. 
Upon the carelessness of one may depend the lives of many. There 
is thus a comradeship among them that comes only to those asso
ciated together in dangerous undertakings. One is not likely soon 
to forget the scene of anguished wives and children clustered about 
the tipple of a mine where a major accident has occurred.

Seventy-nine thousand workmen lost their lives in the coal 
mines of this country in the past thirty-seven years, and many 
thousands more were injured and maimed. No student of the sub
ject will say that the efforts of the miners’ unions against over
whelming odds has been in vain if the conditions of those engaged 
in this dangerous occupation have been bettered.

The spectre of a widespread coal shortage stalked the country in 
the severe Winter ofl935-36. Fear of national consequences from 
a coal shortage aroused public opinion. Too often must we verge 
on catastrophe before alleviating distress. Chill penury among the 
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miners as a result of unemployment is of long standing.1 It may 
be that now some means will be found to stabilize the industry, 
assuring to miners security in their desire to earn a living and 
making certain that the Nation will have sufficient coal at all times 
to provide for its needs. After all, it is the concern of the people 
of this country to see that sufficient coal is mined and that the 
industry is afforded a sense of security, when we consider that coal 
is so vital to our national needs as to be outranked only by food 
and water.1 2

1 The Ohio Coal Commission reported in 1925 that 30,000 miners were idle 
in that State, and that in the United States there were 200,000 miners idle.

2 The mineral industry forms a source of half of the Nation’s wealth and 
lias an invested capital of $15,000,000,000. It directly and indirectly furnishes 
the livelihood of some 25,000,000 people, employs in production and processing 
about 1,700,000 people, pays an annual wage of $2,000,000,000, pays approxi
mately two hundred millions annually in Federal taxes, and furnishes 55 per 
cent, of the total freight revenues of the railroads. “Unseen Empire”, 
American Mining Congress (1934).

3 Van Kleeck, “Miners and Management”, 184 (1934), states that demand 
is 50% greater in the winter months than during the summer.

See Section 1 (15), Interstate Commerce Act.
3Report of United States Coal Commission (1925), Part I, 234.
3 Morris, “The Plight of the Coal Miner”, 1 (1934).

It was to provide for these exigencies and bring order out of 
chaos in the coal mining industry that the Guffey Act was passed. 
We shall now consider the Act in more particularity.

Over-Production.

Since the World War the bituminous coal industry has been in 
a badly demoralized state. This condition is in part traceable to 
overproduction. The capacity of the industry to produce far ex
ceeds the normal demand. The circumstances leading up to the 
instability of the coal industry may be summarized briefly: the 
demand for coal is “seasonal” and facilities capable of producing 
the peak load must be maintained at great cost when the de
mand is at a minimum;3 the excessive production equipment and 
facilities, encouraged by the rule of the Interstate Commerce Com
mission,4 which gives priority in car service, during a period of 
car shortage, on the basis of the physical capacity of the mines to 
produce, rather than on their ability to find a market for what they 
produce;5 and rapid expansion of all industries, requiring extra
ordinary demand, during the World War. The mining industry 
today is thus equipped to produce approximately 50% more coal 
than can be marketed.“
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Unsound Competitive Methods.

With the supply market in excess of the demand market pro
ducers of coal resorted to price-cutting to stimulate business and 
unload their surplus. Competition became keen and operators re
sorted to “pyramiding” of sales;1 selling "distress” coal at un
believable prices; and other destructive practices, probably the 
most startling of which was the actual selling of coal for less than 
the cost of production rather than lose even greater sums through 
depreciation where a mine was completely shut down.* 2

’•See Appalachian Coals, Ine. v. United States, 288 U. S. 344, 363 ) 193'3).
2 See Shurick, "Coal Mining Costs’’, 36 37 (1922).
2 Hunt, Tyron, Willits, "What the Coal Commission Found”, p. 97 (1925-).
41(1., at p. 31.
5 A few of the more important are noted: Sen. Boe. No. 450‘ Ofitli Cohgi, 

1st Sess., Ser. No. 5265 (1908), Beport of the Interstate Commerce Commission 
Of investigation into subject- of railroad discrimination and monopolies in coal 
and oil; Sen. Doc. No. 50, 65tli Cong., 1st Sess., Ser. No. 7257 (1917), Bc
port of the Federal Trade Commission on the Anthracite and Bituminous Coal 
situation; Sen. Doc. No. 171, 67th Cong., 2nd Sess., Ser. No. 7987 (19&2), 
Beport of U. S. Bureau of Labor Statistics on conditions in the Bituminous 
qoal fields; Sen. Doc. No. 207, 67tli Cong., 2nd Sess., Ser. No. 7982 (1922), 
Beport of the Federal Trade Commission on investment and profit in soft coal 
mining during the period between 1916 and 1921; Sen. Doc. No. 195, 68tli 
Cong., 2nd Sess., Ser. No. 8402 (1925), Beport by the U. S. Coal Commission; 
II. B. Doc« No. 1630, 63rd Cong., 3rd Sess., Ser. No. 6889 (1915), Beport 
by the Committee on Mines and Mining on the Colorado Strike of 1913-1914; 
Hearings before the Committee on Interstate Commerce on S. Ees. 105, 70th 
Cong., 1st Sess. (1928), Investigation of conditions in the coal fields of Penn
sylvania, West Virginia, and Ohio during the strike of 1927.

o Sen. Bep. No. 55, 67th Cong., 1st Sess,, Ser. No. 7918 (1921), Beport of 
Cpnimittee on Interstate Commerce recommending, passage of the ‘ ‘ Coal In-

The miner was caught between the cross currents of maladjust
ment of supply and demand and improvident management. Since 
the wages of miners constitute about 65% of the total cost of pro
duction,3 operators took advantage of their helplessness and sought 
to lower production costs by reducing wages. This led to strikes 
and confusion among the miners and operators and obstructed the 
free flow of a basic necessity in interstate commerce. Since the 
strikes of 1919 and 1922 were nation-wide, it would seem that 'the 
instability of the coal industry contributed materially to the 
shortage of coal in every section of the country and very mater 
ally affected the commerce between States.4

This burden upon commerce is the constitutional basis for legis
lative action to stabilize the industry. Many congressional investi
gations have been undertaken5 but practically all remedial measures 
introduced in Congress have been defeated."
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When the N. I. R. A. was enacted in 1935, a Bituminous Coal 
Code was set up, designed to alleviate the destructive practices 
in the coal industry. Hours and wages were fixed, and collective 
bargaining assured. Thereafter, for awhile, conditions improved 
and tension between operators and miners was less strained. How
ever, as soon as the unenforcibility of the Code provisions became 
apparent, there were many who abandoned the regulations alto
gether and for selfish present gain precipitated the future collapse 
of the industry and all the considerable benefits that had resulted 
from enforcement of the Coal Code.

With the repeal of the N. I. R. A. in May, 1935, it became 
necessary to enact a new coal bill if the gains that had been ob
tained under the previous Coal Code were to be conserved and 
elaborated. The situation was aggravated by the fact that agree
ments between operators and the United Mine Workers were about 
to expire and miners had taken advantage of this to press demands 
for higher wages in the new contracts. The operators refused to 
acquiesce in this demand and a national strike was threatened. 
President Roosevelt was instrumental in having the strike post
poned to give Congress a chance to enact a new Coal Bill. 450,000 
miners were ready to begin the strike. After prolonged discussion 
as to the constitutionality of the proposed legislation Congress 
passed the Guffer-Snyder Coal Stabilization Bill, which became law 

, August 30, 1935.* 1

dustry Stabilization Act”; Hearings before House Committee on Interstate 
and Foreign Commerce on Coal Legislation, 69th Cong., 1st Sess. (1926); 
Hearings before Committeo on Interstate Commerce on Sen. 4490, 70tli Cong., 
2nd Sess. (1929), Bill to regulate interstate and foreign commerce in bitu
minous coal, require the licensing of corporations producing and shipping coal 
in interstate commerce, and to create a Bituminous Coal Commission.

1 The Guffey Act was drafted to a large extent by Henry Warrum, Chief 
Counsel of the United Mine Workers of America, and was first introduced in 
Congress in January of 1935.

Declaration of Policy. ,

Section 1 of the Guffey Act reveals the scope and extent of the 
contemplated Federal regulation and control:

“To stabilize the bituminous coal-mining industry and promote its 
interstate commerce; to provide for cooperative marketing of bituminous 
coal; to levy a tax on bituminous coal and provide for a drawback under 
certain conditions; to declare the production, distribution, and use of 
bituminous coal to be affected with a national public interest; to con
serve the bituminous coal resources of the United States; to provide for 
the general welfare, and for other purposes; and providing penalties. ’ ’
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Since the passage of the Guffey Act, nearly one hundred suits 
in U. S. District Courts have been filed by coal operators not mem
bers of the Code attacking the Act and asking for various forms 
of relief, usually injunctions prohibiting collectors of internal 
revenue from demanding the tax penalties.

In order to facilitate an understanding of the Code as well as 
the reasoning of the lower Federal courts, two eases holding ad
versely to each other will be briefly summarized, and then a com
parison of the various grounds for the decision of each, as well as 
their interpretation of pertinent sections of the Code will be under
taken. To avoid a lengthy manuscript, the opinions and the Code 
have been freely edited.

R. C. Tway Co., et al. v. Glenn, et al.1 
Guffey Act held valid in its entirety.

112 F. Supp. 570 (1935). Two other eases related to the same subject 
matter, and although not .consolidated, Judge Hamilton’s opinion is applicable 
to all three. (C. H. Clark v. R. C; ÏWay Coal Co. and Baltimore Trust Co. v. 
Norton Coal Mining Co.). Only the facts and decision in the Tway case will 
be discussed.

2 12 F. Supp. 801 (1935). Separate suits were also filed by the Huntsville- 
Sinclair Mining Co., the Minden Coal Co., the Tebo Coal Co., tbe Reliance 
Coal Corporation, and the Windsor Coal Company.

The plaintiffs represent nineteen operators of bituminous coal 
in eastern Kentucky. They allege in particular that Congress has 
no power to fix minimum and maximum prices for coal ; to regu
late and control contracts for the sale of coal; to fix wages and 
regulate hours of service ; and that such legislation violates the due 
process clause of the Fifth Amendment and the reserved rights 
clause of the Tenth Amendment. They further allege that the Act 
is invalid because of an improper delegation of legislative authority 
and an improper exercise of the taxing power.

Judge Hamilton held that Congress could regulate the coal in
dustry because it was in interstate commerce ; that it could enact 
measures designed to relieve burdens upon that commerce; and 
that the reserved power of the States was not violated because State 
regulation of the coal industry had become ineffective. He con
cluded by saying that the tax provisions were valid as a legitimate 
method of regulating that which Congréss had thé right to regulate.

Hume-Sinclair Coal Mining Co. v. Nee, et al.1 2 
Guffey Act held invalid in its entirety.

Each of the plaintiffs is engaged in the business of mining, pro
ducing and selling bituminous coal in western Missouri. Evidence 
shows that the net profit of the several plaintiffs varies from 4% 
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to 11%. Plaintiffs allege that if they are required to pay the tax 
provided for in Section 3, or to comply with the regulatory pro
visions of the Act, they will have to discontinue their operations 
and close the mines.

Judge Reeves held that Congress had'no power to regulate the 
coal industry as that was a local business subject to control by the 
several States only. He concluded that such local business could 
not become affected with a public interest by a mere declaration of 
Congress, and further, that the tax provision of Section 3 was 
more a penalty than a tax and was therefore void.

Summary of Arguments.
Here follows a summary of the arguments with the pertinent 

sections of the Guffey Act set out.
Section 1. Coal affected with a public interest—

That it is hereby recognized and declared that the mining of bituminous 
coal and its distribution by the producers thereof in and throughout the 
United States arc affected with a national public interest. It was 
further declared, in substance, that the relation between coal and in
dustrial activities; the conservation of coal deposits; the maintenance of 
just and rational relations between the public, owners, producers and 
employees; and the general public welfare of the Nation require that 
the bituminous coal industry be regulated.

Tway Case:
Congress has the power within its field to find facts and define 

terms as well as the courts. When it has found and declared what 
the facts are and defined what the thing is, and legislated on the 
subject, the court, in undertaking to overthrow the act, is arro
gating to itself the powers of a branch of the government which it 
does not have.

In the case of Block v. Hirsh1 the court said: “No doubt it is 
true that a legislative declaration of facts that are material only 
as a ground for enacting a rule of law, for instance, that a certain 
use is a public one, may not be held conclusive by the Courts, 
. . . But a declaration by a legislature concerning public con
ditions that by necessity and duty it must know, is entitled at least 
to great respect. ’,2

1256 U. S. 135 (1921).
2 In the case of Bodice v. New York, 264 U. S. 292, 294 (1924), the court 

said: “Where the constitutional validity of a statute depends upon the exist
ence of facts, courts must be cautious about reaching a conclusion respecting 
them contrary to that reached by the Legislature; and if the question of what 
the facts establish be a fairly debatable one, it is not permissible for the judge 
to set up his opinion in respect of it against the opinion of the lawmaker."
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In State ex ret. Hopkins v. Howat,1 the court well expressed 
why mining of coal is affected with a public interest, when it said: 
“The Legislature was of the opinion the industries specified in 
section 3 of the act of 1920 are affected with a public interest, and 
so declared. The court concludes that the business of producing 
coal bears an intimate relation to the public peace, good order, 
health, and welfare; that such business is affected with a public 
interest; and that such business may be regulated, to the end that 
reasonable continuity and efficiency of production may be main
tained.”

Hume-Sinclair Case:
The mere declaration by a legislature that a business is affected 

with a public interest is not conclusive of the question whether 
its attempted regulation, on that ground is justified. Such a ques
tion is always a subject of judicial inquiry,2

Even if the coal business has become affected with a public in
terest it is still a legitimate subject of state police power, and the 
national government is not authorized to enforce police regula
tions.

The Nebbia ease3 is distinguishable as there the police power of 
the State of New York was involved, and that case did not even 
suggest that the national government would have the same power 
to regulate the milk business in New York.

Section 1. Commerce—
It is further recognized and declared that all production of bituminous 

coal and distribution by the producers thereof bear upon and directly 
affect its interstate commerce; . . . that excessive facilities for the
production of coal and the over-expansion of the industry have led to 
practices and methods of production, distribution and marketing, that 
burden and obstruct the interstate commerce in such coal, to the end that 
control of such production and regulation of the prices realized by the 
producers thereof are necessary to promote its interstate commerce, re
move burdens and obstructions therefrom, and protect the national public 
interest therein.

Tway Case:
The power of Congress to regulate commerce among the several 

States as provided in Art. 1, Sec. 8, of the Constitution, gives 
Congress the power to regulate that which affects interstate com
merce.

H09 Kan. 376, 198 P. 686, 703 (1921).
? Wolff Co. v. Court of Industrial Halations, 262 U. S. 522, 536 (1923). 
a Nebbia v. New York, 291 U. 8. 502 (1934).
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The practice among coal operators is to secure contracts for the 
sale of the coal in advance of production. The process of digging 
the coal from the mine, lifting it to the surface and loading it on 
adjacent freight trains to he shipped in most instances in interstate 
commerce is one continuous movement. Therefore it would seem 
that Congress could legislate concerning the industry from the 
moment the coal is dug until its movement is terminated by de
livery to the ultimate consumer or purchaser. Unless this be so, 
congressional power to regulate commerce is confined exclusively 
to the vehicle that moves the product.

In Stafford v. Wallace1 the court said: “Whatever amounts to 
more or less constant practice, and threatens to obstruct or unduly 
to burden the freedom of interstate commerce, is within the regula
tory power of Congress under the commerce clause, and it is pri
marily for Congress to consider and decide the fact of the danger 
and meet it.* 2

1258 U. S. 495 (1922).
-In Chicago Board of Trade v. Olsen, 262 TJ. S. 1 (1923), the court said: 

“In the act we are considering, Congress lias expressly declared that trans
actions and prices of grain in dealing in futures are susceptible to speculation, 
manipulation, and control which are detrimental to the producer and con
sumer and persons handling grain in interstate commerce and render regula
tion imperative for the protection of such commerce and the national public 
interest therein.”

3 The case of Lemke v. Farmers’ Grain Co., 258 IT. S. 50 (1922), held the 
“North Dakota Grain Grading and Inspection Act” unconstitutional as an 
attempt by tlie State- to regulate interstate business in wheat. The contention 
is that in the great bituminous coal producing States coal is to them what 
wheat is to North Dakota, and that therefore coal is an article of interstate 
commerce and can be regulated by the Government.

With respect to incidental regulation of intrastate commerce 
Judge Hamilton said in the Tway case that it is also claimed by 
the opponents of the Act that it is an attempt on the part of the 
Congress to exercise power reserved to the States.

The plaintiffs each conduct a single business. There is no 
separation of the intra from the inter state, and if the Congress 
were prohibited from legislating on the subject on this account, 
neither State nor Federal authority could legislate on it, because 
by so doing each would invade the field of the other. Under such 
circumstances, the right of the Federal government becomes para
mount, and as long as the plaintiffs do not separate their business 
as to the two sovereigns, the central government can legislate on 
the whole subject.

To deny power in such a field to the national government is 
tantamount to saying there shall be no legislation concerning them.3
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Hume-Sinclair Case:

The milling of coal is not subject to national authority, but is 
exclusively within the police power of the States. In United Mine 
Workers of America v. Coronado. Coal Co., et al.f the court held 
that coal mining was not interstate commerce and that even an 
obstruction which prevented coal from going into interstate com
merce was not necessarily an interference with that commerce. 
And similarly in Hammer v. Dagenhart2 the court said “the 
making of goods and the mining of coal are not commerce, nor does 
the fact that these things are to be afterwards shipped or used in 
interstate commerce, make their production a part thereof.”

Section 3. Tax on Bituminous Coal—
There is hereby imposed upon the sale or other disposal of all bitu

minous coal an excise tax of 15 per centum on the sale price at the mine, 
or in the case of captive coal the fair market value of such coal at the 
mine, provided, that any such coal producer who has filed with the Na
tional Bituminous Coal Commission his acceptance of the code, shall be 
entitled to a drawback equivalent to 90% of the amount of such tax. 
No producer shall by reason of his acceptance of the code or of the draw
back of taxes be precluded or estopped from contesting the constitution
ality of any provision of the code.

Tway Case:
The tax provisions of the Act are not an unconstitutional exer

cise of the taxing power. Taxation lias been used for many pur
poses other than the raising of revenue.3 Then Judge Hamilton 
concedes that the taxing power may not be used by Congress with 
respect to a business that is purely intrastate and thus exclusively 
within the control of the States. But, he adds, “since the coal 
business is interstate commerce, Congress has thé power to levy à 
tax for the sole purpose of regulating that business.” He con
cluded by admitting that the 15% tax against those operators who 
do not sign the code, is really a penalty.

Hume-Sinelair Case :
It is admitted that Congress may impose an excise tax upon coal 

as it is produced at the mines. And Congress may prescribe regu
lations to facilitate the collection of the tax. But nowhere in the 
Guffey Act is it even suggested that the regulatory provisions of 
that Act are for the purpose of executing the taxing power of Coil-J 

1259 TT. S. 344 (1922).
= 247 U. S. 251 (1918).
a McCray v. United States, 195 U. S. 27 (1904),
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gress. ‘ ‘ In coal mining operations while the National Government 
may have the power to lay taxes, the States under the Tenth 
Amendment have the exclusive power to regulate. If, therefore, 
the Government, under the guise of a tax, could usurp the func
tions of the State by enforcing regulatory laws, the Tenth Amend
ment would be unavailing as a reservation of powers to the States.

“Clearly the tax stands as a penalty to compel submission to a 
national regulatory code,” It is therefore subject to the decision 
in the Child Labor Tax ease.1 The court there said: “Where the 
sovereign enacting the law has power to impose both tax and pen
alty, the difference between revenue production and mere regula
tion may be immaterial, but not so when one sovereign can impose 
a tax only, and the power of regulation rests in another.’’

i Bailey v. Drexel Etirniturc Company, 259 U. S. 20 (1932).

In this case the regulation of coal mining is not an incidental 
motive to the tax, but its purpose, as stated in the Act, is to regu
late. The only apparent purpose of the tax is to coerce the plain
tiffs to submit to regulation.

Section 4. Part 3. Labor Relations—
To effectuate the purposes of this Act, the district boards and code 

members shall accept the following conditions which shall be contained 
in said code:

(a) Employees shall have the right to organize and bargain collect
ively through representatives of their own choosing, and shall be free 
from interference, restraint, or coercion of employers, or their agents, in 
the designation of such representatives or in self-organization or in other 
concerted activities for the purpose of collective bargaining or other 
mutual aid or protection; and no employee and no one seeking employ
ment shall be required as a condition of employment to join any company 
union.

(g) Whenever the maximum daily and weekly hours of labor are 
agreed upon in any contract or contracts negotiated between the pro
ducers of more than two-tliirds the annual national tonnage production 
for the preceding calendar year and the representatives of more than one- 
half the mine workers employed, such maximum hours of labor shall be 
accepted by all the code members. The wage agreement or agreements 
negotiated by collective bargaining in any district or group of two or 
mor districts, between representatives of producers of more than two- 
thirds of the annual tonnage production of such district or each of such 
districts in a contracting group during the preceding calendar year, and 
representatives of the majority of the mine workers therein, shall be filed 
with the Labor Board and shall be accepted as the minimum wages for 
the various classifications of labor by the code members operating in such 
district or group of districts. i
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Tway Case:
Having decided that the production, sale, and distribution of 

coal affects interstate commerce, and that it is affected with a 
public interest, it now becomes necessary to decide whether the 
questioned act violates the Fifth Amendment.

The provisions of rhe Act as pointed out indicate that it is 
primarily intended to control wages, prices, production, and dis
tribution. However, in view of the fact that the interstate com
merce clause of the Constitution is applicable, and the coal in
dustry is affected with a public interest, Congress has the power 
to make reasonable regulations or laws relating to wages, produc
tion and marketing.

The prevention of price cutting in the sale of bituminous coal 
in interstate commerce below the average minimum cost of pro
duction in the several districts is a matter on which the Congress 
has the power to legislate. It also has the power to provide for 
the regulation of wages and hours.1

i Wilson v. New, 243 U. S. 332 (1917).
” Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).

Hume-Sindair Case:
In this case the regulation of coal mining is not an incidental 

motive to the tax, but its purpose, as stated in the Act, is to regu
late. As has been shown according to the decision in Hammer v. 
Dagenhart, Congress was without power to prohibit child labor in 
factories or mines, either' under its power to regulate commerce 
or under its taxing power. In the Schechter casei 2 the Supreme 
Court declared an act unconstitutional which undertook to provide 
a regulatory code for business purely intrastate on the ground 
that it affected interstate commerce.

The court repelled from its consideration extraordinary condi
tions which then existed, and even now exist. It said on that 
subject:

“Extraordinary conditions do not create or enlarge constitu
tional power. The Constitution established a national government 
with powers deemed to be adequate, as they have proved to be both 
in war and peace, but these powers of the national government are 
limited by the constitutional grants. Those who act under these 
grants are not at liberty to transcend the imposed limits because 
they believe that more or different power is necessary. Such asser
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tions of extraconstitutional authority were anticipated, and pre
cluded by the explicit terms of the Tenth Amendment — ‘The 
powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respec
tively, or to the people.’ ”

Section 6. Delegation of Legislative Authority— 
ADMINISTRATIVE REVIEW.

Sec. 6 (a). All rules, regulations, determinations, and promulgations 
of any district Kurd shall bo subject to review by the Commission upon 
appeal by any producer and upon just cause shown shall be amenable 
to thé order of the Commission; and appeal to the Commission shall be 
a matter of right in all cases to every producer and to all parties in 
interest.

JUDICIAL REVIEW.

(b) Any person aggrieved by an order issued by the Commission or 
Labor Board in a proceeding to which such person is a party may obtain 
a review of such order in the Circuit Court of Appeals of the United 
States within any circuit wherein such person .resides or lias his principal 
place of business or in the United States Court of Appeals for the Dis
trict of Columbia.

No objection to the order of the Commission or Labor Board shall be 
considered by the court unless such objection shall have been urged below. 
The finding of a Commission or Labor Board as to the facts, if supported 
by evidence, shall be conclusive.

Tway Case:
The administrative provisions of the act do not delegate legis

lative power. In Panama Defining Co. v. Ryan1 the court said:

i 293 U. S. 388 (.1935).

“Applying that principle, authorizations given by Congress to 
selected instrumentalities for the purpose of ascertaining the exist
ence of facts to which legislation is directed have constantly been 
sustained. Moreover the Congress may not only give such authori
zations to determine specific facts, but may establish primary 
standards, devolving upon others the duty to carry out the de
clared legislative policy; that is, as Chief Justice Marshall ex
pressed it, ‘to fill up the details’ under the general provisions made 
by the Legislature.”

Judicial review of all administrative orders and decisions is ac
corded under Section 6 (b) of the Act. There is no denial of 
judicial process and the exercise of arbitrary power is not lodged 
in any person charged with the administration of the Act. i
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Having reviewed the decisions from Kentucky holding the 
Guffey Act valid, and the decision from Missouri holding the Act 
invalid, the third step is to discuss the case decided in the Su
preme Court of the District of Columbia, in which Justice Adkins 
held the Act partly valid and partly invalid.

The Carter Coal Case.

Carter v. Carter Coal Company, et al.1 Suit was instituted by 
the petitioner, a stockholder of the Carter Coal Company, to enjoin 
the company from accepting the Code set out in Section 4 of the 
Guffey Act. He also asked that the Government be enjoined from 
enforcing the excise tax provided in Section 3 of the Act.

143 Wash. L. Rep. 986 (1935).

Justice Adldns held Section 4, Part 3, paragraph (g), dealing 
with hours of labor and wages, invalid under the ruling in the 
Schechter case:

(1) The Section is invalid because Congress has set up no 
standard; the entire question of fixing wages and hours is left to 
the men involved. The Schechter case requires that a standard be 
set up.

(2) Further, the Schechter case is authority for the rule that 
such power to determine labor relations may not be delegated to 
private individuals; it may only be delegated to government of
ficials. At page 537, the court said: “But would it seriously be 
contended that Congress could delegate its legislative authority to 
trade associations ? . . . Such a delegation of legislative power 
is unknown to our law and is utterly inconsistent with the consti
tutional prerogatives and duties of Congress.”

(3) The Schechter case also decided as a matter of law that the 
influence of wages paid in local commerce only indirectly affects 
interstate commerce. Therefore wages is not a subject for con
gressional control. At page 550 the court stated: “ The authority 
of the Federal Government may not be pushed to such an extreme 
as to destroy the distinction which the commerce clause itself estab
lished between commerce among the several States, and the internal 
concerns of a State.”

Justice Adkins further held that Section 4, Part 2, dealing with 
price-fixing, was valid under the commerce clause of the Consti
tution :

(1) The evidence shows that only about 25% of the total pro
duction of coal is sold in local commerce, the remaining 75% being 
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either shipped to other States or used by interstate carriers. The 
practice of selling coal for interstate shipment before it is mined, 
makes the whole transaction, including the sale, interstate com
merce, and therefore subject to regulation by Congress. Justice 
Adkins then made a series of findings covering the economic his
tory of the bituminous coal industry as justifying Federal control.

(2) The Day ton-Goose Creek case1 was cited as showing the ex
tent of congressional power under the commerce clause. There the 
court said:

i Dayton-Goose Creek Railway v. United States, 263 U. S. 456, 478 (1924).

“It was insisted . . . that the power to regulate commerce
is limited to the fixing of reasonable rates and the prevention of 
those which are discriminatory, and that when these objects are 
obtained, the power of regulation is exhausted. This is too narrow 
a view of the commerce clause. To regulate, in the sense intended 
is to foster, protect, and control the commerce, with appropriate 
regard to the welfare of those who are immediately concerned, as 
well as the public at large, and to promote its growth and insure 
its safety.”

Since Congress may control interstate commerce in coal, it may 
enact measures designed to remove obstructions to and prevent in
juries to that commerce. Further, it is not for the judiciary to 
say that the Guffey Coal Act is not a reasonable way of correcting 
malpractices in the coal industry.

(3) Justice Adkins concludes that such governmental regula
tion does not violate the due process clause of the Constitution. 
He cites the Nebbia ease, where the Supreme Court said:

‘ ‘ The Fifth Amendment, in the field of Federal activity, and the 
Fourteenth, as respects state action, do not prohibit governmental 
regulation for the public welfare. They merely condition the 
exertion of the admitted power, by securing that the end shall be 
accomplished by methods consistent with due process. And'the 
guaranty of due process, as has often been held, demands only "that' 
the law shall not be unreasonable, arbitrary or capricious, and "that 
the means selected shall have a real and substantial relation to the 
object sought to be attained.”

Having held that the price-fixing provisions of the Act are valid, 
Justice Adkins concludes that the tax provisions are also valid. i
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It is with regret that the decision of the Supreme Court of the 
United States in Carter v. Carter Coal Co., — U. S. —October 
Term, 1935, cannot be included in this dissertation. The case was 
argued six weeks ago, and it would seem from the length of time 
that has since elapsed that the Court is finding it difficult to recon
cile the conflicting opinions of the lower courts and arrive at a 
determination of the constitutionality of the Guffey Coal Act— 
which is, in reality, the issue before the Justices.

Little would be gained in attempting to forecast what the Court 
will hold in this instance. That the decision is of vital importance 
is apparent; that it is eagerly awaited is evident. As in other cases 
where administrative measures have been declared unconstitutional 
there is rumor that in the event the Guffey Coal Act is declared 
invalid, Substitute legislation will be offered at once to accomplish 
the desired result in another way. The Supreme Court is not in
terested in this phase of the question. The legislation may even 
be meritorious and desirable from a public viewpoint, but unless 
it is accomplished in a manner permitted by the Constitution of 
the United States the Court will declare it invalid without more.

In passing, it would seem that the price-fixing provisions, al
though doubtful, might be upheld; that the labor provisions, deal
ing with the fixing of hours and wages, will be defeated; and that 
the tax provisions (which the operators insist is a penalty to force 
them to subscribe to the Code) will fall because not an excise for 
revenue purposes.

When learned Judges, acting on the same set of evidential facts 
hold widely divergent views, it becomes difficult for the layman to 
understand the processes of legal reasoning. In the instant case 
the Guffey Coal Act has been held valid in the State of Kentucky 
while across the state line in Missouri the Act lias been held invalid; 
and, as if to add to indecision, the Act has been held partly valid 
and partly invalid in the District of Columbia.

It would seem, indeed, to have been a wise provision that estab
lished the Supreme Court of the United States as the arbiter of 
these complex national questmns. If it were not so, acts of Con
gress would have legal matus in some States yet be considered 
illegal in others, with all the resulting confusion.

Under our system of government it is the province of the Su
preme Court to end bickerings and bring finality to those acts of 
Congress which either do or do not conform to the Constitution— 
thus providing a check against unconstitutional legislation while 
at the same time giving substance and effect to those laws which 
do not contravene constitutional limitations.



Chapter XIII.

CONCLUSION.
THE LAW OF CONSPIRACY.

Iii American law the corporation has been made one person, but 
it would be futile to say that because of this corporations could 
not, among themselves, form conspiracies.1

1 The Combination Act, passed by the English Parliament on June 17, 1799, 
forbid all combinations. This law provided for sentences of “three months 
in gaol or two months’ hard labor for workingmen who combined to gain in
creases in wages, or decreases in hours, or solicited anyone else to leave work, 
or objected to working with any other workman.” As a matter of fact this 
Act also forbid combinations of employers, but not a single instance of en
forcement of this provision is of record, although masters’ combinations were 
numerous. Postgate, “The Builders’ History”.

2 195 U. S. 194 (1904).

The fundamental principle of the doctrine of conspiracy is that 
the many have a power for harm that the few do not exert. But 
in contradistinction the few, especially if rich, powerful and com
bined could conceivably have power for harm that the many do 
not possess. This statement is given substantiation by the mass of 
restrictive legislation enacted by Congress to control corporate 
activities. The Sherman anti-trust law was intended to be such 
a measure. But to a great extent this law became the vehicle, in 
the hands of employers, through which they secured from equity 
courts injunctions restricting and hindering labor organizations 
from carrying out the purposes for which they were organized.

The doctrine of conspiracy makes illegal acts done in pursuance 
of an agreement which may be legal when done by one person. Thus 
when workmen form combinations courts will search their purpose. 
Combinations of capital fall judicially under the anti-trust laws. 
From the standpoint of the Constitution, free speech, free press, 
and public assembly become unlawful when done in furtherance 
of an unlawful purpose. In Aikens v. Wisconsin,1 2 the court said:

‘ ‘ No conduct has such absolute privilege as to justify all possible 
schemes of which it may be a part. The most innocent and consti
tutionally protected of acts or omissions may be but a step in a 
criminal plot, and if it is a step in a plot neither its innocence nor 
the constitution is sufficient to prevent the punishment of the plot 
by law. ’ ’
But it is usually very difficult to determine from the facts sub
mitted just what constitutes an “unlawful” purpose. And it is

( 107 )
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always difficult for the legislator and layman to surmise where the 
judicial mind will strike the balance.1

1 The psychologic difficulty of escaping the play of unconscious forces in 
matters touching economic and social issues has been well stated by Lord 
Justice Scrutton: “The habits you are trained in, the people with whom you. 
mix, lead to your having a certain class of ideas of such a nature that, when 
you have to deal with other ideas, you do not give as sound and accurate a 
judgment as you would wish. This is one of the great difficulties at present 
with Labour. Labour says: ‘Where are your impartial Judges? They all 
move in the same circle as the employers, and they are all educated and nursed 
in the same ideas as the employers. How can a labour man or a trade unionist 
get impartial justice?’ It is very difficult sometimes to be sure that you have 
put yourself into a thoroughly impartial position between two disputants, 
one of your own class and one not of your class. ’ ’ Scrutton, ‘ ‘ The Work of.' 
the Commercial Courts’’, 1 Camb. L. J. 6, 8 (1921).

2 Commons, “Principles of Labor Legislation’’, (1920).

It is equally difficult to determine whether workmen are inspired 
by malicious or proper motives. The same act may be conceived 
by good or bad intentions. Justice Holmes’ theory of “just cause” 
is probably the best test that has been applied. If there was just 
cause for interfering with property rights, it may be said to be 
justified. Even so, it still is baffling to decide when labor is justi
fied in instituting a strike: that is to say, whether the strike is for 
a legitimate purpose, or whether it is conceived to inflict damage. 
It might be better in cases of uncertainty to fix liability upon the 
question whether or not there had been “unlawful means” em
ployed. This latter theory has gained favor in many jurisdictions. 
The Supreme Court of the United States, in the Hit ohm an ease, 
held that where deception or coercion was used such action should 
be enjoined to protect the property right of the company in having, 
its employees free from interference.

THE LABOR CONTRACT.

The ‘labor contract’ differs widely from that of the ordinary,, 
commercial contract. It “o' iginates in an agreement, implies a\ 
promise, creates rights and duties, and is enforced, if need be, by 
the power of the state.”1 2

When a commodity is bought and sold the rights and duties, 
created thereby can be fulfilled by delivering something tangible; 
but when a laborer agrees to work he must deliver himself into- the • 
control of another, must profit by going onto the property of 
another, and to a great extent be governed by the rules and condi
tions incident to that ownership.

This propertyless seller of himself on the one hand and a prop
ertied buyer on the other, has gradually acquired recognition as 
something sufficiently important for governments to take notice of. 
Legislation has come to distinguish between the commercial bar
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gain and the wage bargain. The former is a bargain between 
propertied owners; the latter, one involving hours of labor, fatigue, 
safety and health, accident and disease—even life itself. It is this 
element in the wage contract, affecting not only those immediately 
concerned,, but the general public as well, which makes legislation 
necessary in the interest of all parties.

Although in theory, the labor contract is not unlike other con
tracts, yet it is different because in fact it cannot be enforced. 
Most other contracts can be enforced by compelling specific per
formance. But specific performance of the labor contract would be 
involuntary servitude, and that is forbidden by the Thirteenth 
Amendment to the Constitution.

The circumstance of free labor, without property, but with the 
franchise, bargaining for its livelihood on the one hand and elect
ing its rulers on the other, is the outcome of gradual industrial, 
legal and political changes.. Unless thought has been given to this 
phase of the labor problem it would be- difficult to resolve all the 
intricate questions that surround the subject.

CONTRACT RIGHTS.

With respect to inducing termination of relationship all authori
ties agree that any interference with existing contract relations be
tween an employer and liis employee is a purposed invasion of a 
property right; and if the invasion is arbitrary and capricious, it 
may be enjoined. In the Hitchman case the employees were work
ing under agreements which specifically stated that they did not 
belong to the United Mine Workers, and that if they ever cared to 
join they would withdraw from the employment of the company. 
The Supreme Court of the United States held in the Adair and 
Coppage cases that employers had the legal right to make non- 
membersliip in a labor union a condition of employment. There
after, these contracts were known as yellow-dog contracts, and be
came so general and widespread as almost to stifle collective bar
gaining altogether.

In justification of their contention the operators stated that no 
one was compelled to work for them; that to restrict them from 
imposing such a condition on those seeking employment would be 
as much a denial of their liberty of contract as would be that 
claimed by union members under the so-called yellow-dog contract.

This is all very well. But in practice it is the employee who 
seeks employment. The employer can choose workmen to take the 
places of those who do not wish to work under unsatisfactory con
ditions. H"', may even have a surplus of applicants for the position. 
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Employees, on the other hand, must work where they can find 
work, and, clearly, here there is an inequality of bargaining power 
amounting almost to this: that the employer is dictating terms to 
men who must work for him—not to those having any choice in the 
matter.

After the decision in the Hitchman case in 1917, other courts 
rendered decisions which had the effect of limiting or qualifying 
the rigidity given yellow-dog contracts. In the Tri-City and 
Borderland cases, it was declared that unions might use all lawful 
and peaceable means of persuasion to induce non-union men to 
join with them. In other jurisdictions, particularly New York, 
yellow-dog contracts are not enforcible at all on the theory that 
they are so lacking in mutuality, that isr equality of bargaining and 
freedom to contract, that they must be regarded as inequitable and 
invalid.

STRIKES.

With respect to strikes, trade unions have always entertained the 
idea that they have an inherent right to strike. Other than in the 
State of California, which recognizes all strikes as lawful, a strike 
must be for a lawful purpose. If a strike is illegal, either because 
of its purpose or because of the manner in which it is carried out, 
it may be enjoined. Since the United Mine Workers for years have 
been trying to unionize the West Virginia non-union mines, most 
of their litigation has been due to strikes called by them as a 
means of inducing mine owners to recognize the union. Where the 
strikers employ coercion or intimidation the strike is unlawful. If 
the means is confined to persuasion the strike is usually considered 
lawful. In Massachusetts the strike for a closed shop has been uni
formly held invalid, while in New York the contra rule has pre
vailed.

The first recorded strike in the United States was that of the 
bakers of New York City in 1741. In 1786 there is mention of a 
strike of printers in Philadelphia, Pa., and one of shoemakers in 
Baltimore, Md., in 1799. But strikes were comparatively scarce 
prior to 1800, and not until about 1835 do they occur with much 
frequency.

In the six-year period 1871-1876, inclusive, there were 3,902 
strikes, involving 1,323,203 men. From 1881 to 1905, there were 
36,757 strikes involving 8,703,824 men. From 1906 to 1913 strike 
statistics are not available.

In the ten-year period 1916 to 1925 losses resulting from strikes 
reached the total of $12,568,600,000, of which $46,000,000 fell on 
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employees, $1,840,000,000 on employees, and $10,6682,600,000 • on 
the general publie.1

i National Association of Manufacturers, Conv. Proc., p. 136 (1926).

The Anthracite Coal Strike Commission estimated the loss re
sulting from the strike of miners in Pennsylvania in 1902 at 
$25,000,000 in wages, $1,800,000 in relief funds, $46,100,000 to the 
operators, and $2,800,000 in freight receipts.

Enough has been said, without going further into strike statistics 
to answer the purpose of conveying to the mind the immense 
wastage incident to this form of industrial disturbance, and its far- 
reaching effect not only upon the industries affected, but upon com
merce generally. It shows also that the general public, a relatively 
innocent bystander, bears considerable of the inconvenience and 
financial loss.

With this in mind, it becomes apparent why the national and 
state governments are forced to take cognizance of strikes, since the 
legislative, executive and judicial branches are, perforce, deeply 
concerned with waste and suffering as well as every other menace 
to the equanimity of the whole people.

PICKETING.

As to picketing, it was pointed out in Chapter VI that, prior to 
1921, the federal courts did not entertain the idea that there could 
be peaceful picketing. In the Tri-Gity case, however, Taft, C. J., 
allowed a single representative of the union to be stationed at each 
entrance to the picketed plant. Thereafter picketing was regarded 
as lawful so long as it was peaceful. The Chief Justice also set the; 
now familiar practice of the judge declaring how- many pickets 
are allowable under particular circumstances. In cases in which 
labor has resorted to a boycott, the general rule is to declare a 
primary boycott valid while a secondary boycott, if it involves the 
element of coercion, is considered invalid.

injunctions.
The Norris-La Guardia Anti-Injunction Act culminated the ef

forts of labor legislators to limit the use of injunctions in labor 
disputes by completely withdrawing power of federal courts to 
enforce the yellow-dog contract. After the famous Danbury 
Hatters’ case wherein it was held that labor unions were amenable 
to the Sherman Anti-trust Act, various attempts were made to ex
tend legislative immunity to labor. In 1914 the Clayton Act was 
passed, but to the surprise of labor Sections 6 and 20, which it 
was thought would take labor unions out of the Sherman Act and i 
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prohibit equity courts from granting injunctions in cases arising 
out of labor disputes, were held to be merely declaratory of what 
the practice had always been.

Sections 21 to 25 of the Clayton Act, dealing with jury trial in 
criminal contempt cases, under certain conditions is the only 
definite advantage that labor received from the Clayton Act. In 
all other respects the Act failed to curb the many abuses of in
junctions which have been previously set out and commented upon.

COMPANY UNIONS.

In view of recent developments it would seem that the yellow
dog contracts which employers have insisted they had a legal right 
to enter into with their employees, and the consequent organization 
of company unions, may turn out to be subversive of the original 
purpose.

As mentioned on pages 8 and 9, an outcome of the American 
Federation of Labor Convention in Atlantic City, in October, 1935, 
was the controversy between the President of the United Mine 
Workers of America and Federation officials as to the advisability 
of the Federation admitting non-craft industrial workers into- 
membership.

This controversy resulted in the formation of the Committee’ 
on Industrial Organization by one group1 to foster the organiza
tion of the industrial workers and admit them to membership in 
the United Mine Workers of America if the Federation remained 
obdurate in their refusal to accept them.

1 Supra, p. 9, note 1.
2 "Ever since the NBA was invalidated by the United States Supremo Court, 

employers in various industries . . . have been busily engaged in estab
lishing company unions . . . to prevent the formation of trade unions. 
Here, they thought, is a way to keep out real labor organizations. But the 
company unions are forming national unions”, and the Committee on Indus
trial Organization finds them ready to join the United Mine Workers when

At this writing the Federation is of the same persuasion that it 
was when they split with the Knights of Labor in the early ’nine
ties, that is, that they do not favor admitting industrial unions. 
But the Committee on Industrial Organization is proceeding to. 
organize this immense army of workers.

If the company unions decide to join the miners’ organization,, 
they can be admitted en bloc, instead of having to organize them 
one by one, meeting opposition at every step and entailing great 
cost in time and money.1 2 It needs no further argument to show- 
how company unions may defeat the very purpose they were in
tended to accomplish.



CONCLUSION. 113

Under the present Norris Bill, yellow-dog contracts are unen- 
foreible. They are not declared invalid, but Congress has merely 
withdrawn from federal courts power to issue injunctions in aid 
of them. Doubts as to the constitutionality of such, an act have 
been resolved in favor of the act. That is, the Constitution vests 
in Congress power by Art. 3, See. 1, to ordain and establish in
ferior federal courts. And Congress may give such inferior courts 
any jurisdiction that it sees fit, consonant with other provisions of 
the Constitution. The provisions of the Norris Act are not so 
sweeping as they might at first appear. In the few cases that have 
been decided since 1932, involving the Norris Act, the courts 
have had little trouble in holding that the act was never intended 
to restrain the issuance of injunctions where the defendant was 
committing an unlawful act, or in any way causing irreparable 
injury to the plaintiff’s property, or where there is fraud or vio
lence, or criminal action. As an example, in the United Electric 
Goal Companies v. Rice the court found that there was proof of 
wilful destruction of plaintiff’s property, and an injunction issued 
regardless of the Norris Act.

“class struggle’’ and “public benefit” periods.
With the decade of the ’sixties began an aggressive movement 

of labor, headed in Europe by the International Workingmen’s 
Association and in the United States by the National Labor Union. 
This period, characterized as one of “class struggle”, was one in 
which new and enormous fortunes derived from industry were 
pitted against unprecedented organizations of labor -, and in which 
legislatures responded to the demand of labor for legislation in 
its behalf, and the courts responded to the demands of capital by 
declaring such laws “class legislation” and therefore unconstitu
tional. This period continues to a consider?Ne extent to the 
present time.

The “public benefit” period of labor legislation dates from 1898. 
Previous to that time the police power was recognized mainly as 
an authority to enforce protective restrictions against producers in 
behalf of consumers. The decision of the United States Supreme 
Gourt in Holden v. Hardy,1 affirmed the power to enforce pro
tective restrictions on employers and consumers in behalf of pro
ducers. Whereas formerly, for the most part, the health of con
tre time comes. “It now appears that these employers who were so eager to 
organize company unions for their own benefit, may find they built up a 
Frankenstein instead.” United Mine Workers Journal, vol. 47, No. 7. n. 15 
April 1, 1936. ’ ’ ’■

1169 U. S. 366 (1898).



CONCLUSION. 114

sumers, but not the health of producers, was a public benefit, now 
the health of the laborer as a producer is considered to be as much 
a public benefit as the health of the consumer of his product. This 
was the first broad statement by the highest court that the liberty 
of both the employer and employee to make a contract may be re
stricted and regulated, if it is found that the contract is injurious 
to the laborer.

“the rise of man is the rise of the worker.”
The truth of this aphorism is borne out by the common knowl

edge that with improvements in the working conditions of those 
who labor have come advantages and benefits to society in general.

The story of what modern civilization owes to the age-long 
struggle of the workingman to add to his rights, his enjoyments, 
and his dignity, is fraught with dramatic incidents that in the last 
decade have reached a near-climax.

The laborer has progressed far in every country in the world. 
He is standing on the threshold of what seems to him a new day, 
contemplating the realization of old dreams.

But, like an unbidden guest, society is not prepared to receive 
him. There is widespread unemployment; machines and power ate 
doing a great deal of his work; wars and other influences have 
completely disorganized economic stability; capital is entrenched 
and idle; and Governments find it necessary to provide the dole 
so that bare necessities may be provided for those in distress. So, 
coming at last upon its goal, labor finds the promised land a mirage 
—while the rumble of war drums throughout the world beat an 
ominous note of possible further economic maladjustments.

This is the situation in the year 1936. What society can do to 
provide security for the unemployed and still maintain the stan
dards to which labor has risen, while at the same time finding an 
outlet for the supply that will be produced, is problematical.

The earth still continues to bring forth more than enough for all. 
There is no dearth of food, of raw materials, or of wealth. But with 
twenty centuries of civilization behind us we “mark time” in be
wilderment. Ours is not a problem of production; rather is it one 
of distribution. We either cannot, or will not, apportion the fruits 
of the earth so that all may have a share.

In the end, no doubt, as has often happened before in world 
crises, our problems will be solved by some universal law—some 
divine law—in which vainglorious man is but an insignificant part.

[The end.]
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