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America'a great contribution to legal and political science 

has been the creation and perfection through a century and a
1

half of the federal system of government.

"In the maintenance of local self government, on the one

hand, and the national power, on the other, our country has
<

been able to endure and prosper for near a century and a half."

Just as thirteen struggling states on the North American 

continent achieved national unity and strength from this device 

of government, so, even in the present century, the same theory 

of federation has provided the solution for similar problems 

of government for six divided and individually weak colonies 

on the Australian continent. Following the example of the

delegates to the Philadelphia convention, the framers of the

Australian Constitution examined and debated the merits and 

defects of many ancient and modern forms of government.

1. "The American Constitution has been the classic model for

the federated State." Beck, Constitution of the U.S., p.ll

On the importance of the National Judiciary of the United

States in the development of an International Judiciary, see

Scott, Evolution of a Permanent International Judiciary,
6 Am. J. Int. L. 316, 337(1512)

2. Mr. Chief Justice Taft in Bailey v. Drexel Furniture Co.
259 U.S. 20, 37 (1922)

3. "They regarded themselves as independent states and treated 
with each other upon the basis of independence and equality." 
Scott, supra, at p. 337- This seems to be more accurate than 
"...each of the thirteen colonies became at the conclusion
of the War of Independence , a separate and independent 
nation." Beck, supra at p. 23



2

One distinct, feature of the Swiss Constitution was embodied 

in the Australian Constitution, section 128 of which provides 

for the approval of amendments to the Constitution by a 

referendum of the electors of the Commonwealth. Minor features 

of the Canadian Constitution also appealed to the Australian 

constitution-makers. However, a careful reading of the debates 
and records of the various conferences1preceding the drafting 

of the Australian Constitution show that without the American 

precedent of "union without unity" the efforts of the 

federationists would have been in vain, for like the delegates 

to Philadelphia the Australian statesmen met primarily to find 

a solution for difficulties of immediate practical importance® 

Conditions prevailing in Australia before federation were 

very similar to those conditions which led to the adoption of ' 

the federal Constitution in the United States of America.

1. It is interesting to observe that a motion to follow the 

Philadelphia precedent of placing an injunction of secrecy 

upon the delegates was defeated.

2. From early times colonial legislation had excluded members 

of the Oriental races. Musgrove v. Chun Teeong Toy, 

(1891) A.C. 272.

Trade between the Australian colonies was carried on subject to 

customs duties and under the greatest physical difficulty. 

Each colony built railways of a gauge different from that of•*
her neighbors. Fear of invasion by Oriental nations made 

national defense an important consideration in the move for 
2 

federation. 1 2

^4-
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It would seem, however, that for a considerable period prior
4 to federation the Australian colonies were in a more favorable

] 
position than the American states were in between 1776 and 1787-

Responsible government had been granted to each of the six 

Australian colonies who were carrying on their internal affairs 

in their own way. Industry, agriculture and finance were on 

a sound basis. But, as in America, the main problem was inter

colonial commerce. The problem was to reconcile the interests 

y of free trade colonies, like New South Wales, with colonies,

such as Victoria and South Australia, who were building up their 

industries behind high tariff walls.

In many respects the conflict of interests in Australia in 

1890 was simiaclar to the conflict of interests between Eastern 

and Western states in the United States about the same time.

Western Australia contended then, as it does to-day, that 

4 it would be a sounder policy for her to remain a free trade

agricultural and pastoral state.

While the Australian colonies could rely on the protection 

of Great Britain, and were In the main content to have Britain 

conduct their foreign affairs, they were not satisfied with 

Britain's policy in the Far East, and had resented the mother 

country's disapproval of certain colonial legislation excluding 

Orientals from Australia. It may be mentioned that the 

"White Australia Policy" was one of the few matters agreed upon 

by the Colonial Governments before federation.

1. Conditions in the American states prior to 1787 are described 
by Scott, The United States of America, 1920.

Beck describes the period from 1782 to 1787 as "the least 
known chapter in American history.." pp. 37-4-9

Bryce, The American Commonwealth, Ch. ill, The Origin of the 

Constitution, p. 19
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a Having regard to the facts that Australian and American problems

before fédération were similar, that the same solution was found

for those problems, and that the present problems of government

in the two countries, especially those concerning the mutual

relations of federal and state governments, are basically the

same, it is surprising that American lawyers have not taken more

Y

4

Interest in the development

But, as Professor Ames

of Australian constitutional law. 
has said^ "The professor has, while

the Judge and the practising lawyer have not, the time for

systematic and comprehensive study and for becoming familiar 

with the decisions and legislation oitt other countries."

Comparative law should not however be the exclusive

concern of the professor, for as Ames says,

"This systematic study and the knowledge of what is going on in

other countries

of law the best

One of the

are indispensable if we would make our system 
„2

possible instrument of Justice."

most notable examples of the application of the

comparative method is Dicey's "Law of the Constitution."

Writing in 1885, Dicey decided that the most effective way of

expounding on the traditions and conventions of the English

was by comparing the fundamental principles of thatConstitution

Constitution with those of the American and French Constitutions.

And so Dicey compares the sovereignty of Parliament with the

limited powers of Congress.

1. Ames, Law and Morals, 22 Harvard Law Review 97, 113 (1909)

2. Id
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In order to understand the essential nature of a federal state
4

it is necessary to appreciate and understand the form of 

government which is the alternative to the federal state. 

Many persons claim a knowledge of American constitutional law 

while at the same time admitting almost complete ignorance of 

the alternative to the American system of government.

It has been the.conscious or unconscious attempt to 

transform the Congress of the United States into the British 

Y Parliament that has given rise to much of the important

litigation during the last t i years.

However, Comparative Law is gaining in importance. 

Comparative material is coming to be used more frequently in 

briefs of counsel a.nd in judicial opinions.
1 

In the case of Adkins v. Children's Hospital , Mr. Justice

Holmes says, "We certainly cannot be prepared to deny that a

4 reasonable man reasonably might have that belief in view of the

legislation of Great Britain, Victoria and a number of the states 

of this Union. The belief is fortified by a very remarkable 

collection of documents submitted on behalf of the appellants, 

material here, I conceive, only as showing that the belief 

reasonably may be held. In Australia the power to fix a 

minimum for wages in the case of industrial disputes extending 

beyond the limits of any one state was given to a court, and its
I-

President wrote a most interesting account of its operation."

1. 261 U.S. 525, 570-1 (1923)
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Another striking instance of the use of the decisions and 

legislation of other countries as persuasive precedents is 

Mr. Justice Brandéis' opinion in Truax v. Corrigan.

Justices Brandéis and Holmes put these foreign statutes 

and decisions to a very logical and effective use, that is, 

to show that reasonable men may differ in their interpretation 

of a particular clause of the Constitution, or in the solution 

of some problem of government. Many of the present and former 

Justices of the Supreme Court have invited criticism of their 

opinions by adding to their opinions a statement to the effect 

that no other result could possibly be reached by men trained 

in logic and the methods of legal interpretation.
2Thus in Adair v. United States the opinion of the Court 

states: "This question is admittedly one of importance, and has

been examined with care and deliberation. And the court has

¡4 reached a conclusion which, in its Judgment, is consistent with

both the words and spirit of the Constitution and is sustained 

as well by sound reason."
In Woodruff v. Parham^ the Court says: "If we examine 

for a moment the results of an opposite doctrine, we shall be 

well satisfied with the wisdom of the Constitution as thus
IÍ 

construed* The value of thé comparative study is that it shows

i us how "an opposite doctrine" has worked in another country;

that our conclusion is not the only one possible, and perhaps, 

that our solution of the problem is not the best one.

1. 257 U.S. 312 (1921)

2. 208 U.S. 161 (1908> at 171

3. 3 Wall. 123, 136 (1869)(holding that goods from another State 

are not"imports" within the meaning of the constitutional 

prohibition against state taxation of imports.



7American and Australian Federalism

An American lawyer undertaking an examination of Australian 

constitutional law would find at the threshold of his study 

that the Constitution of the Commonwealth of Australia contains 

many provisions also found expressed or implied in the 

Constitution of the United States.

In many instances the framers of the Australian Constitution 

borrowed ideas and principles, in certain cases they borrowed 

the words of the American Constitution. In some respects there 

was what might be called an eclectic "lifting" of political 
ideas. 1 The history of such borrowings has usually not been 

a happy one, for the selection of the good and the rejection 

of the bad in a governmental system is usually difficult of 

achievement, for the good and the bad are often inseparably 

connected.

The problem of delimiting the several spheres of Federal 

and State authority was solved by adopting the American scheme 

of delegating to the Commonwealth Parliament certain specified 

and enumerated powers. It was evident at the first Federation 

Conference in 1890 that the Australian Colonies wruld never 

accept the principle of division of powers contained in the
2

Canadian Constitution of 1867»

Section 107 of the Constitution expressly provides that the 

powers of the State Parliaments, unless exclusively vested in
by the Constitution 

the Commonwealth Parliament/ shall continue "as at the
3 

establishment of the Commonwealth."

1. Studies in the Australian Constitution, Portus. Sydney,1923
2. Debates of the Australian Federation Conference. 

Melbourne, 1890
3. During argument in D’Emden v. Pedder, 1 C.L.R. 91, 105 

Chief Justice Griffith pointed out that there is no material 
difference between Article Ten of the Amendments to the 
United States Constitution and sec. 107 of the Australian

Constitution.
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The embodiment of this principle in the Constitution of the 

United States was not the result of the idea that some matters 

of government are essentially central, and others essentially 

local. The States were willing to concede power to the 

National Government only to enable it to effect the essential 

objects of federation. Generally speaking, the same is true 
of the Australian Constitution.1 In agreeing upon the powers 

to be"delegated" to the new Government the Colonies were 

guided by their own interests rather than by any theory or 

science of government.

It is noteworthy, however, that the draftsmen of the 

Australian Constitution profited by the experience of the United 

States, in so far as that experience had shown the necessity 

for vesting wider powers in the Federal Government.

More important than this is the fact that the Australian 

conception of what powers should be vested in a central 

authority as distinct from those matters requiring local 

supervision differs greatly from the American idea of local 

government. The theory of local self-government by means of 

municipal corporations is basically the same in the United States 

and in Australia. But many of the powers of government which, 

for example, in the State of Maryland are regarded as within 

the exclusive province of local governments, are regarded in 

Australia as within the province of the central power of the 

Government of the State.

1. Studies in the Australian Constitution, Portus, p. 41
An excellent account of conditions and circumstances leading 
up to federation, and the subsequent history of the working 
of federation in Australia is contained in Volume VII of the 
Cambridge History of the British Empire, 1933«



The judicial interpretation of a Federal Constitution will 

depend largely upon the mode of approach employed by the Court 

which is the final arbiter on constitutional questions.

The Supreme Court of the United States in the first forty years 

of its existence, largely under the influence of Chief Justice 

Marshall, placed upon the powers delegated to Congress a 

reasonable and sometimes a liberal construction upon the theory 

that the Federal Government exists as the agent of the people 

as a Nation. Mr. Chief Justice Hughes adopts substantially 

this approach in his dissenting opinion in the Railway Pension 
Case.}- “In defining the power vested in Congress to regulate 

interstate commerce, we invariably refer to the classic 

statement of Chief Justice Marshall. It is the power ’to 

prescribe the rule by which commerce is to be governed.' The 

power 'is complete in itself, may be exercised to its utmost 

extent, and acknowledges no limitations, other than are 

prescribed in the constitution.' “

The High Court of Australia employed a different mode of 

approach adopting a doctrine of strict construction of Federal 

powers on the ground that any extension of Federal power would 

be in derogation of States’ rights which had been reserved to 

the States by section 107 of the Constitution.

The history of constitutional interpretation in Australia shows 
.the

a transition from/States' rights mode of approach to the 

nationalistic approach.

1. Railroad Retirement Board v. Alton RR 295 U.S. 330 (1955) 
at 375-376
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The Tenth Amendment and the corresponding dection of the 

Australian Constitution are not limitations upon the powers 

of th® respective Federal Governments. The powers of Congress 

or the Commonwealth Parliament are not ascertained by first 

determining the extent of the governmental powers "reserved" 

to the States. And yet this is almost the approach adopted 

by the High Court of Australia in the earliest cases.

"In construing a Constitution like this it is necessary to have 

regard to its general provisions as well as to particular 

sections and to ascertain from its whole purview whether the 

power to deal with such matters was intended to be withdrawn 

from the states, and conferred upon the Commonwealth. The 

Constitution contains no provisions for enabling the Commonwealth 

Parliament to interfere with the private or internal affairs of 

the states, or to restrict the power of the state to regulate 

the carrying on of any businesses or trades within their 

boundaries, or even, if they think fit, to prohibit them 
altogether."3’

The first High Court, although consisting of men who had 

advocated federation and had taken part in the Conferences, 

adopted the States’ rights theory as a mode of approach to 

the interpretation of the grant of power to the Commonwealth.

The similarities between the two Constitutions are many 

but the primary purpose of a comparative study of two systems 

of law is not to point out similarities between those systems 

but rather to examine and explain the differences between them.

1. Griffith, C.J., in Peterswald v. Bartley, 1 C.L.R.497,507 
(1904) 
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Professor Dicey defines a federal state as"a political 

contrivance intended to reconcile national unity and power with 

the maintenance of state rights.” The mutual relations of 

federal and state governments is the main problem of federalism 

both in the United States and in Australia.

Questions concerning the immunity of the governmental property 

and Instrumentalities of one government from taxation and 

interference by the other government are merely instances of the 

ever-present problem of maintaining the balance of power between 

the National Government and the States, and of achieving 

union without unity.

There are fundamental differences between the American and 

the Australian systems of government and in certain respects ' 

these différences are importanV'for understanding the divergent 

development of the law of inter-governmental relations in the 

two countries.

According to Willoughby^-, '‘The United States Constitution 

serves a double purpose. It operates as an Instrument to 

delimit the several spheres of Federal and State authority, and 

to provide for the organization of the Federal Government.”

If this were all it could be said with accuracy that the 

basic purpose of the two Constitutions was the same.

However, when we compare the political philosophy underlying
sthe two Constitutions we see enormous difference and even 

conflicting ideas.

1. Constitution of the United States, Vol. 1, p. 76 

A
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The Constitution of the United States, particularly the first 

ten amendments, undertakes to determine the relations of the 

central government to the Individual citizen, as well as to 

the States of the Union. Beck, in his lectures on the
1

Constitution of the United States, says,

"While the Constitution apparently only deals with the practical 

and essential details of government, yet underlying these simply 

but wonderfully phrased delegations of power is a broad and 

accurate political philosophy......... "

"A Constitution, while primaril y for the distribution of 

governmental powers, is, in its last analysis, a formal 

expression of adherence to that which in modern times has been 

called the higher law, and which in ancient times was called 

natural law."
2Bryce says of the American Constitution and its framers, 

"They had for their oracle of political philosophy the treatise 

of Montesquieu on the Spirit of the Laws....

......... abstract theories regarding human rights had laid firm 

hold on the national mind. Such theories naturally expanded 

with the practice of republican government, and have at various 

times been extremely potent factors in American history."

1. Constitution of the United States, p. 113

2. The American Commonwealth, pp. 29, 30.

A
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"Our fathers did not believe in the sovereignty of the State
4 In the sense of absolute power, nor did they believe in the 

sovereignty of the people in that sense...

•‘They believed that each Individual, as a responsible moral 

being, had certain "inalienable rights" which neither the State 

nor .the people could rightfully take from him.

"This conception of individualism, enforced in courts of law 

against executives and legislatures, was wholly new and is the

i
distinguishing characteristic of American constitutionalism."3’

Therein lies one of the greatest differences between the 

two constitutional systems. Comparatively there is almost a

complete absence of "constitutional guarantees" in the 

Australian Constitution.

Section 116 provides, however, that,

"The Commonwealth shall not make any law foreestablishing

-4 any religion, or for imposing any religious observance, or for 

prohibiting the free exercise of any religion, and no religious 

test shall be required as a qualifice.tio n for any office or 

public trust under the Commonwealth."

Under section 51 (xxxi) the Commonwealth may acquire property 

from any State or person "on Just terms."

In this section the draftsmen were more concerned with giving

f the power to the Commonwealth to acquire property than with 

limiting the power of the Government to acquire property 

without paying compensation therefor.

In Australia, in some respects, there may be said to be 

a mingling of American federalism with the traditions of 
English Parliamentary sovereignty.

1. Beck, Constitution of the United States* p. 128



It is not surprising that there should be fundamental 

differences between the American and Australian Constitutions 

when one considers that for a century before federation the 

Australian colonies had been working under Constitutions 

embodying the fundamental principles of British constitutional 

law. An excellent example of this.is In the adoption of 

the principle of ministerial responsibility. It was argued 

by the Tasmanian delegate that ministerial responsibility could 

not function under a federal system owing to the fact that the 

Ministers would be responsible only to the House of 

Representatives, and not to the Senate which was to be the 

Assembly of the representatives of the States.

The principle of ministerial responsibility was embodied 

in the Constitution, notwithstanding some opposition, not on 

grounds of logic but mainly for historical reasons.

The fathers of the Australian Constitution had an imperfect, 

and possibly an incorrect, conception of the American Executive. 

Bryce points out that the framers of the American Constitution 

had a false and distorted view of monarchy, gathered mainly 

from text books and recollections of George III. But even in 

1787 the theory of the British Constitution had fallen far 

behind the actual constitutional practice.

On the influence of historical background in the framing 
of the American Constitution, Bryce says,1

"The American Constitution is no exception to the rule that 

everything which has power to win the obedience and respect of 

men must have its roots deep in the past, and that the more 

slowly every institution has grown, so much the more enduring is 

it likely to prove...The men of the Convention had the experienc 

of the English Constitution."

1. The American Commonwealth, Vol. i. 28
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"Like the common law, the Constitution was thus the result 

of a slow evolution. Mr. Gladstone, in his oft-quoted remark 

gave an erroneous impression when he ¿aid :

"As the Britiah Constitution is the most subtle organism
. ‘t

which has proceeded from progressive history, so the American 

Constitution is the most wonderful work ever struck off, at a 

given time by the brain and purpose of man."“

Beck points out that "This assumes that the Constitution 

sprang, like Minerva, armed cap-a-pie, from the brain of the 

American people, whereas it was as much the result of a slow, 

laborious, and painful evolution as was the British Constitution'.'

There is a vast body of history behind the American and 

Australian Constitutions and no court would be justified in 

failing to give this historical evidence its proper weight.

1. Beck, Constitution of the United States, p. 29

X
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The Doctrine of Implied Prohibitions

0

A

A

i

4

r

"The power to tax rests upon necessity, and is inherent in every 

sovereignty. The legislature of every free State will possess 

it under the general grant of legislative power, whether 

particularly specified in the constitution among the powers to 
be exercised by it or not."3’

"The power of taxation is fundamental to the very existence of
2 the government of the States."

Chief Justice Marshall, although the author of the theory 

of implied limitations upon the taxing power, has said of this 

power; "The power of taxing the people and their property is 

essential to the very existence of government, and may be 

legitimately exercised on the objects to which it is applicable 

to the utmost extent to which the government may choose to carry 

it. The only security against the abuse of this power is found 

in the structure of the government itself. In imposing a tax, 

the legislature acts upon its constituents. This is, in general
3 

a sufficient security against erroneous and oppressive taxation1.’

1. Cooley, Constitutional Limitations, Vol. 11, 986, 987

2. Tax Commissioners v. Jackson, 283 U.S. 527, 537 (1931)

3. McCulloch v. Maryland, 4 Wheat. 316, 428 (1819)

4. Ohio Oil Co. v. Conway, 281 U.S. 146 (1930)

Little more need be said to establish the proposition that 

a state's power of taxation is general, unlimited, and absolute, 

extending to all persons, property, and business within its
4jurisdiction.
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i

In Australia, the rule is the same with regard to the power

of taxation vested in the States of the Commonwealth.

"What, then, were Jihe existing powers of taxation possessed by 

the States? They included unlimited powers of taxation of all 

property within the limits of the State, and og all persons 

who come within the State by its permission. Such a power is 

an attribute of sovereignty, and extends to all persons to whom
„2

the sovereignty itself extends quoad hoc.

Congress has a similar absolute power of taxation over
3 

persons and property in the District of Columbia.

The Commonwealth Parliament has a corresponding power in respect 

of the Federal Commonwealth Territory of Canberra.

What has been said of the taxing power of the States is 

also true of the power of taxation conferred upon Congress and 

the Commonwealth Parliament by the respective Federal Constituti
-ns

"True, the taxing power is comprehensive and acknowledges 

few exceptions. But that there are exceptions......... is well
5settled."

The expressed constitutional limitations upon the taxing 

power of the Congress and of the States are well known.

1. D'Emden v. Pedder, 1 C. L. R. 91 (1904)

2. Deakin v. Webb, 1 C.L. R. 585, 617 (1904) per Griffith C.J.

3. See Loughborough v. Blake, 5 Wheat. 317

4. Brushaber v. Union Pacific R.R. Co. 240 U.S. 1, (1916)

5. Evans v. Gore, 253 U.S. 245 (1920)
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In addition to those limitations upon the taxing power of

Congress which are expressed in the Constitution the Supreme

Court of the United States has found that in giving effect to 

other provisions of the Constitution, unrelated to the subject
»

of taxation, it must impose limitations, implied from the 

Constitution, upon the power of taxation granted to Congress. 

Thus, the provision of the Constitution that

"The Judges, both of the Supreme and Inferior Courts, shall hold 

y their offices during good behavior, and shall, at stated limes,

receive for their Services, a Compensation, which shall not be 

diminished during their Continuance in Office......... ”

has been held to preclude the levying of a Federal income tax 

upon a Federal Judge’s salary received as compensation for his 
judicial services.1 While other reasonable men, learned in 

logic and the principles of legal interpretation, have reached

4 on opposite conclusion as to the meaning of this constitutional

provision,2 the question is primarily one of interpretation.

It is quite possible that the Court would have reached the same 

result, even in the absence of this provision, by invoking the 

theory of the separation of powers. But the Court did have an 

express provision of the Constitution to construe, and although 

one may disagree with its interpretation, one cannot question the 

* power of the Court to declare that the Statute as applied to

the Federal Judges salary was beyond the power of Congress.J

1. Evans v. Gore, 253 U.S. 245 (1920)
See also, Miles v. Graham, 268 U.S. 501 (1925)
20 Illinois Law REv.. 376 (1925). 34 Harv. L. Rev. 70 (1920)

2. Holmes and Brandeis, J.J. dissented. Contra Kruase v. Commr.
46 So. African L.J. 374 (1929), Cooper v. Commissioner,
4 C.L.R.13O4 (1907), Taylor v. Gehner, 45 S.W. (2d)59 (1932) 
(construing the Constitution of Missouri)

3« For justification of this doctrine, see Thayer, Origin and 
Scope of American Doctrine of Constitutional Law, 7 Harv L R

129 (1893)
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The same Justification holds good for the Supreme Court's 

interpretation of the due process clause of the Fifth Amendment. 

In general, the due process clause "is not a limitation upon the 

taxing power conferred upon Congress by the Constitution; in 

other words, ..the Constitution does not conflict with itself 

by conferring upon Congress the one hand a taxing power and 

taking the same power away on the other by the limitations of 
the due process clause."^

At the same time the Court was perfectly Justified in 

reserving to itself the right in future cases to declare that 

the "seeming exercise of the taxing power...was so arbiiJary as 

to constrain to the conclusion that it was not the exertion of 

taxation but a confiscation of property."

In the exercise of its function as guardian and interpreter 

of the Constitution the Supreme Court has in certain cases held 

Acts imposing taxes to be wanting in due process as applied to
2certain parties.

But in this case the Court was construing an express 

provision of the Constitution.

Another limitation upon the taxing power of Congress is 

harder to justify. The Court has held that the grant of power 

to tax is a power delegated to Congress to impose taxation for 

revenue purposes and not to accomplish indirectly what Congress 

to could not accomplish directly under the recognized powers 
delegated to it by the Constitution.^

1. Brushaber v. Union Pacific R. R. Co., 240 U.S. 1 (1916)

2. Nichols v. Coolidge, 274 U.S. 531 (1927) 
Untermyer v. Anderson, 276 U.S. 440 (1928)

3. Child Labor Tax Case, 259 U.S. 20 (1922)
cf McCray v. United States, 195 U.S. 27 (1904)
Veazie Bank v. Fenno, 8 Wall. 533 (1869) (tax.to make 
more effective a recognized power of Congress)



In Australia, the High Court has also undertaken to determine 

in each case whether a statute purporting to be a revenue 

measure is such in reality and in effect or whether it is an 

unconstitutional attempt by the Commonwealth Parliament to 

regulate matters beyond its power.

However, the question has been seldom raised.
In The King v. Barger^ the High Court held that the Excise 

Tariff Act of 1906 was not an Act imposing duties of excise, 

but was an Act to regulate the conditions of manufacture of 

agricultural implements, and was therefore not an exercise of the 

power of taxation conferred on Parliament by the Constitution. 

Chief Justice Griffith said*. "The meaning of the word "taxation" 

in the Constitution is limited by the implied prohibition 

against direct interference with matters reserved exclusively 

to the States." Thus as indicated in the Introduction to this 

paper the High Court as originally constituted measured the 

delegated powers of the Commonwealth Parliament by ascertaining 

first the "reserved powers" of the States.

The High Court had before it the decision of the Supreme Court
o

of the United States in McCray v. United States, decided in 1904, 

but instead of adopting the reasoning of that case rather anti 

anticipated the later doctrine of the Supreme Court which has 
prevailed since the Child Labor Tax Case\ decided in 1922.

1. 6 C.L.R. 41 (1908)

2. 195 U.S. 27 (1904)

3. 259 U.S. 20 (1922) The latest summing up on the subject is 

United States v. Constantine, 296 U.S. 287 (1935)
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Three years later. In the ease of Osborn v. Commonwealth'1'.

the High Court adopted the position that it was not the Judicial 

function to inquire into the motive or purpose of the Legislature 

in enacting the taxing statute in question. The High Court

has adhered to and practised this doctrine ever since.

The legislative history of the statute in this case, the Land

Tax Act of 1910, imposing heavy taxes on persons holding large 

estates in land, showed fairly clearly that it was passed as

V part of a scheme to open up the country to more settlers and 

more intensive cultivation. However, the High Court exercising

a judicial self-restraint undoubtedly inherited from the 

English Courts, held that the Land Tax Act was "in substance 

and in form an Act imposing taxation and not an Act to prevent 

the holding of large quantities of land by single persons."

In spite of all the criticism of, and charges of usurpation

of power made against the Supreme Court of the United States x 

since the Child Labor Tax Case, it must be remembered that the 

Court in pursuance of its function as interpreter and guardian 

of the Constitution is compelled to "construe" the words "Taxes, 

Duties, Imposts, and Excises" to the same extent that it is 

necessary for it to construe any other word or provision of the 

Constitution. The golden rule of legal interpretation has g«

pf generally been understood to be that words should receive a 

reasonable construction based upon their natural and 

grammatical meaning.

1. 12 C. L. R. 321 (1911)

A
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Regarding the Supreme Court’s protection of interstate commerce 
from State taxation and other burdens one writer says,1

"The only direct reference to this subject in the Constitution 

is the clause giving the federal government power to regulate 

such commerce.... In taking such action, the Court is undoubtedly 

justified, not so much by the express language of the 

Constitution, as by the consideration that one of the chief

1
purposes of the formation of the federal government was to 

Insure the possibility of carrying on such commerce free from 

improper interference by the States."

4

Thewwlter of this defense of judicial supremacy fails to 

mention that the history of this branch of constitutional law 

would have been very different had it not been for the 

questionable decision of the Court in Woodruff v. Parham^ . 

in which the Court hold that goods coming from another State 

are not"imports" within the meaning of the constitutional 

prohibition against State taxation of imports and exporte 

"Whether we ÿook to the terms of the clause of the Constitution 

in question, or to its relation to other parts of that 

instrument, ofc to the history of its formation and adoption, 

or to the comments of the eminent men who took part in those 

transactions, we are forced to the conclusion that no intention

pf existed to prohibit, by this clause, the riRht of one State to

tax articles brought into it from another.

1. Brown, State Taxation of Interstate Commerce, 81 U. of Pa.L.R
247 (1933f

2. 8 Wall. 123 (1869)

3. Id at p. 136

A
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When we turn to the subject of what has come to be called
4 inter-governmental relations it is in some respects harder to

find a constitutional Justification for the Court's decisions. 

Professor Brown, who finds Justification for the Court's 

decisions protecting interstate commerce from state taxation, 

says of the rule that neither the states nor the federal 

government may Interfere, by taxation or otherwise, with the 

functions of the other,

■< "For this rule there is not even the vague and general provision

in the language of the Constitution which was relied on by the 

Court in preventing state interference with interstate commerce; 

the Constitution has, in fact, no provision whatever with 
respect to this matter."^

This leads us to undertake an examination of the first 

and leading case on the subject, namely, McCulloch v. Maryland.2 

\ "It is difficult to imagine what the history of the country

would have been if there had been no Dartmouth College Case on 

the security of corporate charters; no McCulloch v. Maryland
■5 

on the right of the State to tax a National agency.."

It is interesting that Warren should attribute the 

historic importance of McCulloch v. Maryland to the fact that 

it established the Immunity of Federal governmental agencies 

from State taxation, for in 1819 the question whether Congress 

had power to lncprporate the Bank of the United States was 

regarded as of more importance.

1. 81 U. of Pa. Law Rev. 247, 248

2. 4 Wheaton, 316 (1819)

3. Warren, The Supreme Court in United States History, Vol. 1,19A



4

24

The Rule in McCulloch v. Maryland

"To grasp the effect of the decision upon contemporaneous 

history, the status of the Bank of the United States at that 

time must he borne in mind."!

"Had the legal question been presented in a case involving a 

topic less obnoxious that the Bank, unquestionably the doctrines 

which the Court enounced in McCulloch v. Maryland would have
„2arousod far less antagonism.

The main issue in the case was whether Congress had power 

to incorporate the second Bank of the United States.

In 1805, in United States v. Fisher^ the Court, through Chief 

Justice Marshall had announced the principles by which it would
9

be guided in its interpretation of the "necessary and proper" 

clause of the Constitution. The constitutional doctrines 

established in McCulloch v. Maryland would not of themselves 

have evoked the indignation and antagonism that they did if it 

had not been for the fact "that the decision gave life toa 

hated banking corporation."

Having established that Congress had power to incorporate 

the Bank, and that the Bank had a right to establish its 

branches within any State, the next question for Marshall to 

decided was whteher the State could, consistently with the 

Constitution, tax that branch.

1. Warren, Supreme Court in United States History., Vol i, 504

2. Id at p. 503

3. 2 Cranch, 358

A
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However, before examining the leading case in detail it may be 

well to consider some of the relevant principles of 

constitutional construction which have been developed by the 

Supreme Court. It has been pointed out that there is a great 

resemblance between the American and Australian Constitutions 

in many Important respects. The modes of approach employed 

by the High Court and by' the Supreme Court are important 

in so far as different modes of approach have produced different 

results in the solution of constitutional problems.

It is the mode of approach employed by the Supreme Court 

of the United States in answering a constitutional question 

such as that presented In McCulloch v. Maryland that makes it 

unique among the judicial tribunals of the English speaking 

world.

An eminent authority on Constitutional Law has said 
concerning the power and methods of the Supreme Court,1 

’’While it is by no means true, as is sometimes stated, that our 

country alone imposes judicially administered restraints upon 

legislative action, yet It Is true that our restraints are more 

sweeping and vague than those In other countries (eg, Canada 

and Australia) whose Courts also ignore unconstitutional 

legislation."

1. Hall, Cases on Constitutional Law. 1913. Preface, p. v

2. McCulloch v. Maryland, 4 Wheat. 316, 407

Marshall’s statement that "we must sever forget, that it
2

Is a constitution we are expounding" has been used many times 

by the Supreme Court to justify an otherwise unjustifiable 

decision on a constitutional question. 1 2



The following quotations are of great assistance in 

understanding American constitutional law as developed by the 

Supreme Court in so far as they indicate the nature and method 

of constitutional interpretation.

Probably the best known statement is that of Chief Justice 
Marshall in McCulloch v. Maryland.1

1. 4 Wheat. 316, 407-

2. Juilliard v. Greenman, 110 U.S. 421, 439 (1884)

3 Warren, supra, p. 1, quoting Theodore Roosevelt’s address to

the Bar in 1902.

"A constitution, to conatin an accurate detail of all the 

subdivisions of which its great powers will admit, and of all 

the means by which they may be carried into executions, would 

partake of the prolixity of a legal code, and could scarcely be 

embraced by the human mind......... Its nature, therefore, requires

that only its great outlines should be marked, its important 

objects designated, and the minor Ingredients which compose« 

those objects be deduced from the nature of the objects th emselvi 

Concerning the interpretation of the Constitution, Mr.
pJustice Gray syays,

"A Constitution, establishing a frame of government, declaring 

fundamental principles, and creating a national sovereignty, 

and intended to endure for ages and to be adapted to the various 

crises of human affairs, is not to be interpreted with the 

strictness of a private contract.”

One of the most learned of the observers of the Supreme 

Court and its work says,

"The Judges of the Supreme Court of the land must be not only 

great Jurists, they must be great constructive statesmen." 1 2
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While this was particularly true in Marshall's day it is still 

true of the Justices of the Supreme Court in spite of the fact 

that they now have a vast body of precedents to guide them, and 

to a great extent to control them.

Sir Samuel Griffith, first Chief Justice of the Commonwealth 

of Australia, has noted the resemblance between the function

1

À

and purpose of the Supreme Court of the United States and the 

High Court of Australia.1

"The observation that the American Union has erected a tribunal 

which possesses Jurisdiction to annul a statute on the ground 

that it is unconstitutional seems to be founded on the suppositio 

that the Supreme Court of the United States was endowed with 

special powers in this respect different from those possessed 

by other courts.... The power of the Supreme Court of the United 

States to decide* whether an act of Congress or of a state is in 

conformity with the Constitution depends upon and follows from 

the Constitution itself, which is, by section 2 of article VI, 

declared to be the supreme law of the land, as the Australian

A

Constitution is declared to be by section 5 of the Constitution 

Act. Such questions must certainly arise under a federal

Constitution, and must be determined by the courts before which 

they are raised.... English jurisprudence has always 

recognized that the acts of legislature of limited jurisdiction 

(whether the limits be as to territory or suDject-mavuer) may be 

examined by any tribunal before whom the point is properly 

raised. The term 'unconstitutional' used in this connection,

means no more thian ' ultra vires '. The analogy between the two
systems of jurisprudence is therefore perfect,"

1. Baxter v. Commissioners, 4 C. L. R. 1087, 1125 (1907)
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It is in its comparative freedom from the strict rules of legal

4 interpretation in constitutional matters that the Supreme Court

of the United States differs do fundamentally from the Judicial 

Committee of the Privy Council. This great difference between 

these two important judicial tribunals has been largely 

responsible for the divergent development of American and 

Australian constitutional law on certain matters which might 

logically have followed the same course in both federal systems.

< The interesting and important consideration is that in

spite of section 74 of the Australian Constitution which makes 

the High Court of Australia the final arbiter of questions 

involving the constitutional power of the Commonwealth and the 

States inter se, it has been those few cases eases which have 

reached the Privy Council on direct appeal from the Supreme Court 

of the States that have most profoundly Influenced the course 

i of Australian constitutional law.

The Justices of the High Court of Australia in 1904 looked 

for aid in the solution of their constitutional problems to the 

decisions and mode of approach of the Suprame Court of the United 

States, rather than to the Judicial Committee of the Privy Cound 

This gave rise to conflicting decisions by the High Court and 

the Privy Council. The mode of approach adopted by the Privy 
Council finally won the day in Australia in the Engineers * Case^

( 
after a new personnel had gone on to the High Court bench.

In the leading cases involving the Interpretation of the 

Canadian Constitution2 we may observe the mode pf approach of the 

Judicial Committee of the Privy Council in dealing with questions 

arising under the first federal system of government in the

. British Empire.

1. 28 C. L. R. 129 (1920) |
2. British North America-Act, 1867»
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In Bank of Toronto v. Lambe1 the Privy Council, through Lord
-4 Hobhouse, after paying their respects to Chief Justice Marshall 

and saying that they "would gladly accept the guidance of that 

Judge in a parallel case", proceeded to decide the constitutional 

questions before them by employing well worn principles of 

English legal interpretation which have now become firmly 

established in Australia as the correct methods of constitutional 

Interpretation.

I
"Then it is suggested that the legislature may lay on taxes 

so heavy as to crush a bank out of existence, and so to nullify 

the power of parliament to erect hanks. But their Lordships

cannot conceive that when the Imperial Parliament conferred wide 

powers of local self-government on great countries such as Quebec 

it intended to limit them on the speculation that they would be
2used in an injurious manner."

A "Their Lordships have to construe the express words of an 

Act of Parliament which makes an elaborate distribution of the 

whole field of legislative authority between two legislative 

bodies...And the question they have to answer is whether the 

one body or the other has power to make a given law. If they 

find that on the due construction of the Act a legislative power 

falls within sect. 92, it would be quite wrong of them to deny

-4 its existence because bf some possibility it may be abused, or 

may limit the range whibh otherwise would be open to the
3

Dominion Parliament."

1. 12 App. Gas. 575 (1887)
2. Id at p. 586

3.Id at p. 597



The early decisions of the High Court of Australia represent an 

attempt to get away from the strict principles of statutory 

interpretation adhered to so rigidly by the Privy Council.

In other words, the Canadian and Australian Constitutions were 

in the eyes of the Privy Council subject to the same rules of 

interpretation as any other Act of the British Parliament while 

in the eyes of the High Court constituted of men who had taken 

part in the long struggle for federation the Australian 

Constitution, although In form an Act of Parliament, was rather 

a compact between quasi-sovereign states resting on consent and 

agreement than a statute representing the imposed will of the 

British Parliament. The High Court attempted to make Marshall 

famous statement the kejuiote of Australian constitutional 

interpretation.

"In considering this question, then, we must never forget that 

it is a constitution we are expounding."

But if the High Court has erred the Privy Council itself 

has not been entirely innocent of fallacious reasoning. 

Regarding Chief Justice Griffith’s suggestion that the 

Australian and American constitutional systems are analogous 

and that the English Courts have always had power to declare 

acts of legislatures possessing limited powers ultra vires, 
the Judicial Committee said in Webb v. Outrim1 :

1. (1907) A.C. 81, per Earl of Halsbury at p. 87.



"But in the British Constitution, though sometimes the phrase 

'unconstitutional’ is used to describe a statute which, though 

within the legal power of the Legislature to enact, is contrary 

to the tone ancl spirit of our institutions, and to condemn the 

statesmanship which has advised the enactment of such a law, 

still, notwithstanding such condemnation, the statute in question 

is the law and must be obeyed. It is obvious that there is no 

such analogy between the two systems of jurisprudence as the 

learned Chief Justice suggests."

While the Privy Council am may have been correct as to its 

reasoning concerning the doctrine of implied prohibitions it 

clearly did hot understand the true nature and function 

of the newly constituted High Court of Australia.
In Macleod v. Attorney-General for New South Wales^ the 

Privy Council came very close to declaring an Act of the Parlia

ment of New South Wales to be "unconstitutional".

A Colonial statute defined the crime of bigamy as occurlng when 

"whosoever being married marries another person during the life 

of the former husband or wife, wheresoever such second marriage 

takes place." The Privy Council construed the word 

"wheresoever" as "Wheresoever in this Colony" (of New South Wales 

saying that if the ordinary meaning of the word were given to 

it in the particular facts "it would follow as a necessary result 

that the statute was ultra vires of the Colonial legislature 

to pass."

1. (1891) A.C. 455 (Halsbury L.C.)
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"Their Lordships are far from suggesting that the Legislature
• —
of the Golony did mean to give to themselves so wide a 

Jurosdiction. The more reasonable theory to adopt Is that the 

language was used, subject to the well-known and well-considered 

limitation, that they were only legislating for those who were 

actually within their Jurisdiction, and within the limits of the 

Colony."

Mr. Justice Holmes adopted the same mode of approach in 
Blodgett v. Holden^ when he construed the Revenue Act of 1924 

as applying only to gifts made after the coming into forse of the 

statute, thus avoiding the constitutional question so keenly 

perceived by the majority of. the Court.

The constitutional principle announced in McCulloch v. 

Maryland has long been accepted as Indisputable law.

No advocate would be likely to urge the present members of the 

Supreme Court to reconsider the taxation question in that case. 

The general opinion is that the decision had sufficient 

Justification and was a wise one. No one can question the 

greatness of Marshall's statesmanship. It is contended however 

that Marshall could have placed his decision upon narrower 

grounds and that the decision should have been given a narrower 

construction by succeeding Justices, and that McCulloch v. 

Maryland is not an authority for later extensions of the doctrine 

"Here may be reasons for casting discredit upon what was said 

and done, but they are not likely to appeal with force to those
.,2who said and did it.

1. 275 U.S. 142

2. Powell; Commerce, Pensions and Codes, 49 Harvard Law Rev.1,15
(1935)
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Marshall’s opinion was in the main a response to the arguments 

of counsel. "The character and capacity of counsel taking part 

in cases have been elements which require consideration, since 

the arguments of great jurists and great statesmen command an 

attention and afford an assistance to the Court which may 
powerfully affect the trend of the law."^ 

The plaintiff In error, McCulloch, was represented by Attorney 

General Wirt, Mr. Pinkney and Mr. Webster. The arguments of 

the latter counsel seem to have had the most Influence on 

Marshall.

This question was presented to the Supreme Court in the 

following manner. In 1816, Congress Incorporated the second 

Bank of the United States, and in 1817 a branch was established 

at Baltimore. In 1818, a Maryland statute subjected all banks 

in the state, not chartered bj» the Legislature of Maryland, to

X a stamp tax upon their note issues. The case came to the

Supreme Court on a writ of error to the Court of Appeals of 

Maryland which Court had affirmed a judgment holding McCulloch, 

cashier of the branch bank, liable for penalties for violating 

this statute.

Counsel for the State of Maryland contended that a federal 

instrumentality should bear its fair share of taxation imposed 

by the Statein which It carries out its functions. If this 

had been the effect of the Maryland statute the decision of the 

Court may have been different. But the statute together with 

several other state statutes not in question were aimed directly 

at the Bank of the United States.

1 1. Warren; Supreme Court In United States History, Vol.i, p.3.
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However, Marshall did not place his decision on the unsafe 

ground of discrimination against the Federal Government, and 

unlike later members of the Court, he did not regard the motive 

of a legislature as the proper subject of Judicial Inquiry.

The main ground for Marshall’s decision was that the tax was a 

“tax on the operation of an Instrument employed by the 

government of the Union to carry its powers into execution" and 

therefore beyond the power of the State to impose.

"The sovereignty of a state extends to everything which exists 

by its own authority or is introduced by its permission"; and 

federal instrumentalities do not need the consent of the State 

to perform their functions. Within its sphere of action the 

National Government Is supreme and its laws made In pursuance 

of the Constitution are"the supreme law of the land."
1

Eight years later In Brown v. Maryland Marshall had more 

clearly formulated the Idea of this supremacy.

"It has been observed that the powers remaining with the states 

may be so exercised as to come In conflict with those vested 

in Congress. When this happens, that which is not supreme 

must yield to that which is supreme."

To the contention that whether or not a state tax interfered 

with the operations of the federal government is a question of 

fact and degree to be determined in each case and that It is 

time enough for the Court to interfere when the state tax 

substantially affects the efficient exercise of the federal 

power Marshall’s answer was that the Court should not be 

“driven to the perplexing enquiry, so unfit for the Judicial 

department, what degree of taxation is the legitimate dse, and 

what degree may amount to an abuse of the power." 

1. 12 Wheat. 419 (182$)
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This question will be considered, more fully under the general 

discussion of the doctrine of Immunity of Instrumentalities.

A Justice of the High Court of Aus tralia in criticizing Marshall to 

decision has been careful to limit his criticism to a criticism 

of Marshall"as a lawyer." For as he says, "If it be urged 

that the laying down of this principle is a grand piece of 

constructive statesmanship, I have nothing to say. But then, 

let us clearly understand that, according to such light of |

statesmanship as they may happen to possess , the judges are to 
supply gaps in legislation, to amend constitutions.']1

Many of the le^tgal arguments which may be advanced against 

McCulloch v. Maryland awy also be urged against the decision of 
p the High Court of Australia in D1Emden v. Pedder .

The Important case of Commissioner of Taxes of Victoria v. 
Wollaston^ In 1902 was the first of a long series of Federal 

cases involving the question of the constitutional powers inter 

se of the Commonwealth and the States, and the contested 

Immunity of State and Federal means and Instrumentalities of 

government from Federal and State Interference. The Commissioner 

of Taxes of Victoria sued Dr. Wollaston, the Comptroller- 

General of the Commonwealth Customs Department to recover state 

income tax on his federal salary earned In the State of Victoria. 

The Full Court of Victoria held that the defendant was liable to 

pay the Victorian Income tax, expressly- ruling that the principle 

of McCulloch v. Maryland was not applicable to the Interpretation 

of the Constitution of the Commonwealth.

1. Higgins; McCulloch v. Maryland In Australia, 18 Harvard Law
i. Review, 559, 566 (1905)

2. 1 CL.R. 91 (1904)

3. 8 Victorian L. R. 57 (1902)
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The decision in Wollaston’s Case was referred to and in effect 
over-ruled in D’Emden v. Pedder^ the first Rreat constitutional 

case decided by the High Court of Australia.

In this case D'Emden, the Deputy Postmaster-General of the

-«

State of Tasmania and an officer of the Commonwealth Government, 

was convicted by a Tasmanian magistrate for violation of a State 

statute requiring a stamp tax upon all receipts/ The magistrate 

certified to the Supreme Court of Tasmania the following question] 

of law: "Is stamp duty payable under the Act of the State of 

Tasmania....by the appellant in respect of a receipt given by 

him in Tasmania to the paying officer of the Commonwealth of 

Australia for his salary for a given period as an officer of the 

Civil Service of the Commonwealth of Australia stationed in

Tasmania." The Full Court of Tasmania (Clarke J. dissenting^

affirmed the conviction, and the defendant appealed to the 

High Court of Australia.

Chief Justice Griffith delivered the judgment of the Court 

holding that the Tasmanian Act could not be constitutionally 

applied to the receipt in question on the ground that such a 

tax would be an interference with a federal agent or

instrumentality in the performance of his duty in the execution 

of the constitutional powers of the Commonwealth Government. 

The High Court was guided by the broad principle laid down by 

Chief Justice Marshall in McCulloch v. Maryland that the Federal 

Government, within the ambit of its own authority, is entitled 

to exercise its legislative and executive powers in freedom 

"without any Interference or control whatever except that 

prescribed by the Constitution itself."

1. 1 C. L. R. 91 (1904)
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The following proposition laid down by the High Court was for

4 almost twenty years the true test of the validity of State laws

whenever it was claimed that they Interfered with the operations 

of the Commonwealth Government.

"When a State attemptes to give to its legislative or executive 

authority an operation which, if valid, would fetter, control, 

or interfere with , the free exercise of the legislative or 

executive power of the Commonwealth, the attempt, unless 

expressly authorized by the Constitution, is to that extent 

invalid and inoperative."

DoEmden v. Pedder and McCulloch v. Maryland are great 

landmarks in the constitutional history of the two Federal 

States. Both cases involved Issues and implications of 

fundamental importance in a Federal State. Both eases were 

presented to a National Judiciary, early in its existence and 

X while it was still more or less on trial in the eyes of the

States and of the people of the Nation.

As statesmen, the two great Chief Justices were probable right 

in their decisions, but were they right as lawyers.

It is Interesting to observe that like the decision in 

McCulloch v. Maryland the decision in D’Emden v. Pedder 

aroused great surprise and Indignation.

"The man in the street is startled and puzzled. He sees a 

public official, enjoying a regular salary in the postal 

department, paying the Victorian income-tax until federation, 

and then suddenly exempted from the tax because the post-office 

has passed over to federal control. The official receives 

just the same benefits from the state activities as he 

reaeived before; - and state activities are many in Australia. 

He has the same protection from the police, the same educational
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privileges for his family, the same conveniences from railways 

and other public works. His neighbor og the (State) Lands 

Department and his neighbor the grocer get no more benefit from 

the state’s expenditure than he; and yet they continue to pay
1 

the income-tax, and he ceases to pay it. Why?"

There is less justification for the High Court’s decision 

than there is for the decision of the Supreme Court of the 

United States.
The maxim expressio unius exclus io alterius was Invoked by 

counsel in both cases. In McCulloch v. Maryland it was argued 

that the fact that one section of the Constitution (Article I, 

section 10) was devoted to restrictions on the powers of the 

States including express restrictions on the powers of the Sààtes 

in regard to taxation precluded the idea of any implied 

prohibition against or limitation upon the taxing power of the

-4 States. In DSEmden v. Pedder it was argued that the fact

that the framers of the Constitution had expressly given federal 

and state property immunity from taxation under the provisions 

of section 114 precluded any implied limitations upon the 

taxing power of the Commonwealth Parliament or the States.

In the case of the Australian Constitution this argument would 

seem to have validity and does not appear to have been refuted 

J by the High Cou:,'t.
X

The chief objection to the reasoning of D’Emden v. Redder is 

that Chi&i Justice Griffith could have rested his decision on 

the simple ground that under section 52 of the Constitution 

the Commonwealth Parliament had exclusive power to legislate 
for the Post Office Department or any other Federal Department.

1. Higgins; McCulloch v. Maryland in Australia, 18 Harv. L R 559
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Under section 109 of the Constitution when a Federal and a State 

law are inconsistent the Federal law shall prevail to the extent 

of such inconsistency. Chief Justice Griffith, however, did 

not think that this case came within section 109, as that section 

is limited to a case where the Commonwealth and a State both 

legislate with respect to the same subject, such subject being 

within the competency of both the Commonwealth and a State.
legislative

This was a case within the exclusive/competence of the 

-< Commonwealth. But as has already been pointed out the

learned Chief Justice was not content to rest his decision upon 

the express provision of the Constitution.

Mr. Justice Higgins, later a member of the High Court, has 

said that if Chief Justice Griffith wrred he did so under the 

fascination of Jurists and statesmen of the kind of Marshall. 

A short quotation from the opinion of the Chief Justice- will

* give an indication of his great admiration for decisions of the

Supreme Court of the United States.

"We have had the benefit of considering numerous decisions of 

the Supreme Court of the United States of America upon analogous 

questions arising under the United States Constitution beginning 

with the celebrated case of McCulloch v. Maryland...in which 

Chief Justice Marshall, delivering the unanimous opinion of the 

Court, enunciated the doctrines which have ever since been 

accepted as establishing upon a firm basis the fundamental rules 

governing the mutual relations of that great Republic and its
1 

constituent States.........

1. 1 C. L. R. 91, Hl.

4-
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"We are not, of course, bound, by the decisions of the Supreme 

Court of the United States. But we all think that it would j

need some courage for any Judge at the present day to decline 

to accept the interpretation placed upon the United States 

Constitution by so great a Judge so long ago as 1819, and 

followed up to the present day by the succession of great 

jurists who have since adorned the Bench of the Supreme Court
„1at Washington.

Chief Justice Griffith then points out that so far as the two 

Constitutions are similar the High Court regarded the judicial 

construction of the United States Constitution "not as an 

infallible guide, but as a most welcome aid and assistance." 

He then says that in view of the fact that the framers of the 

Australian Constitution had before them the United States 

Constitution they must be assumed to have been familiar with 

A the judicial construction of that instrument.

As against this theory one may quote the words of Marshalls 

"As men, whose intentions require no concealment, generally 

employ the words which most directly and aptly express the ideas 

they intend to convey, the enlightened patriots who framed our 

Constitution, and the people who adopted it, must be understood 

to have employed words in their natural sense, and to have
2 

intended what they have said."

The adoption ofi section 114 providing for tax immunity of 

Federal and State property was undoubtedly the adoption of the 

principle of Van Brocklln v. Tennessee. Many other provisions 

of the Australian Constitution were embodied therein as a result 
of the judicial interpretation of the United States Constitution.

1. 1 C. L. R. 91, 112
2. Gibbons v. Ogden, 9 Wheat, 1 
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Section 113 of the Australian Constitution gives the States the 

same power to regulate the sale of intoxicating liquors as if 

they had been produced within the State even where they have 

been brought into the State from another State.

Thus the framers of the Constitution in a simple sentence 

reach the express result that had taken so much litigation and 

legislation to accomplish in the United States.

Surely the draftsmen would have expressly incorporated the 

doctrine and principle of McCulloch v. Maryland if that had 

been their intention.

It remains only to state that, in general, the Federal and 

State Governments stand on an equal footing with respect to 

the constitutional right of immunity of their respective 

governmental instrumentalities from taxation.
In Collector v. Day^ the Supreme Court of the United States 

gave immunity to a State judicial officer's salary from federal 

taxation, holding that the States being essential to the 

existence of the United States the latter Government could not 

interfere with the exercise of their essential governmental 

functions.

One of the most important cases ever to come before the High 

Court was Government Railway and Tramway Service Association v.
2New South Wales Railway Traffic Employees Association.

In this case the High Court held that the principle laid down in 

D* Emden v. Pedder was reciprocal, and that the Commonwealth 

could not Interfere with a State instrumentality. In order to 

reach this decision it was necessary for the Court to hold that 

a State railway was a governmental instrumentality.

1. 11 Wall. 113 (1871)
2. 4 C. L. R. 488 (1906) 
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Reciprocal Immunity of Federal and State Governmental 

Property from Taxation.

The Articles of Confederation, 1777, provided in Article IV that 

"no imposition, duties or restriction shall be laid by any state 

on the property of the United States.."

The Constitution of 1787 does not contain any provision similar 

to this one either in form or in substnce. The Constitution 

is completely silent on the question of taxation by one 

government of property owned by another government.

Webster in the course of his argument before the Supreme 
Court in McCulloch v. Maryland^ raised the question:

"The Government of the United States has itself a great 

pecuniary interest in this corporation. Can the states tax 

this property?...Is it supposed, that property of the United 

States is now subject to the power of the state governments, 

in a greater degree than under the confederation?.....

The United States have, and must have, property locally existing 

in all the states; and may the states impose on this property 

whether real or personal, such taxes as they please? "

So far as the writer has been able to ascertain no mention 

of this subject was made by any of the delegates to the 

Philadelphia Convention when the taxing power of Congress was
2

being considered or at any other time.

1. 4 Wheat. 316 at 328
2. The following works were consulted. The Federalist.

Warren, The Making if the Constitution. Madison, Journal of 

the Convention. Elliot's Debates (5 volumes)
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It was not until 1886 that the Supreme Court in the case of
Van Brockiln v. Tennessee1 affirmed the principle that property 

belonging to the United States is not taxable by the States in 

which it is situated. In this case the State of Tennessee

attempted to foreclose a lien for State taxes upon lands which 

had been conveyed to the United States following upon a sale by 

auction for direct federal taxes. The decree of the Supreme 

Court of Tennessee foreclosing the lien upon these lands in

■< favor of the State rested upon the position that the lands had

not been "purchased by the consent of the Legislature of the 

State in which the same shall be, for the Erection of Forts, 

Magazines, Arsenals, dock-Yards, and other needful Buildings", 

within the meaning of Article I, section 8, clause 17 of the 

Federal Constitution. The Supreme Court of the United States 

held, however, that this was immaterial when one took"a just

4. view of the rights and powers conferred upon the national

government by the Constitution of the United States.

Mr. Justice Gray quoted the words of Chief Justice Marshall 
2in United States v. Maurice : "The United States is a government, 

and consequently a body politic and corporate^ capable of

attaining the objects for which it was created, by the means 

which are necessary for thetkr attainment. This great corporation 

was ordained and established by the American people,and 

endowed by them with great powers for important purposes.

Its powers are unquestionable limited; but while within those 

limits, it is a perfect government as any other, having all the 

faculties and properties belonging to a government, with a perfact 

right to use them freely, in order to accomplish the objects of 
its institution."

1. 117 U.S. 151 (1886)
2. 2 Brock. 96, 109
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With regard to the argument of the Supreme Court of Tennessee 

that the power of Congress to provide for the acquisition of 

lands is limited to the cases mentioned in the seventeenth 

clause of section eight of Article I, it may be pointed out 

that the right of the United States to take property in the 

exercise of the power of eminent domain, upon making just 

compensation, with or without the concurrence of the State in 

which the property is situated was upheld in Kohl v. United 
States^

Even prior to the decision in Van Brocklin v. Tennessee 

it had been fairly generally assumed that the States could not 

tax Federal property. Congress had however incorporated into 

several of the enabling acts for the admission of new States 

into the Union the condition that after admission property in 

the State owned by the Bederal Gdtoernment should be exempt from 

taxation by that . Mr. Justice Gray, gives the history of

these provisions. In some of the earlier acts of Congress for 

the admission of new States no provision on the subject of 

exemption of federal property from State taxation was made. 

But in the greater number of cases the express provision that 

"no tax shall be imposed by the state on lands or property 

therein, belonging to, or which may hereafter be purchased by, 

the United States", was inserted in the enabling acts of Congress

There had been cases in the State Courts holding Federal 

property exempt from state and municipal taxation.
2The case of Fagan v. Illinois involved almost the identical 

facts and question which were presented to the High Court of 

Australia in the first case on the subject to arise in 

Australia.

1. 91 U. S.36? 2. 84 Illinois 227



This case and the later Illinois case of People v. United States 

were decided on the broad principle that "under our system of 

government neither can the States tax the general government, 

its agents or property, nor can the general government tax the 

States, their agents or property.

It would seem that throughout the arguments of counsel and
2the opinion of the Court in MwCulloch v. Maryland and Osborn v.

3
Bank of United States State taxation of federal property was 

treated as not distinguishable in principle from the disputed 

tax upon the federal agency.

It is to be regretted, however, that the framers of the 

Constitution did not follow the provision of the Articles of 

Confederation on this matter.

Those who criticize the immunity of instrumentalities doctrine 
find it more difficult to find an argument against the immunity 

of federal property from taxation by the States.

Those minds which find satisfaction id dicta in previous cases 

will find statements by the Supreme Court in Weston v. City
a g gCouncil of Charleston, McGoon v. Scales ^and Tucker v. Ferguson

TENDING TO SHOW THE GENERAL ASSUMPTION OF THE PRINCIPLE THAT 

public lands while owned by the United States are exempt from 

State taxation.

The principle that the immunity of instrumentalities 

doctrine was reciprocal and that it applied equally as between 

the United States and a State instrumentality had been
7 established in Collector v. Day1.

1. 93 Illinois 30
2. 4 Wheat. 316
3. 9 Wheat. 738 (same question re-argued)
4. 2 Pet. 449 5. 9 Wall. 23 6. 22 Wall. 527

7. 11 Wall. 113



Following this case thè Supreme Court had held in United States v. 
Railroad Company^ that the United States could not ta« a 

municipal corporation within a State on the dividends or interest 

of bonds or stock held by it in a railroad company. It was not 

therefore a very great step for Mr. Justice Gray to take when he 

said: ’’The reasons for exempting all the property and income 

of a State, from federal taxation, equally require the exemption 

of all the property and Income of the national government from 

State taxation." „

During the same term of the Court, Mr. Justice Bradley 

delivering the opinion of the.Court in Coe v. Errol had said: 

"We take it to be a point settled beyond all contradiction or 

question, that a State has jurisdiction of all persons and 

things within its territory which do not belong to some other 

jurisdiction, such as the representative of foreign governments 

with their houses and effects, and property belonging, to or In 

the use of the government of the United States."

As an explanation of the failure of the framers of the 

Constitution to incorporate in that instrument a provision which 

had been included even in the less explicit Articles of 

Confederation, Mr. Justice Gray'referred to the express 

authorization of Congress to "lay and collect taxes", "to 

exercise exclusive legislation over all places purchased by the 

consent of the legislature of the State in which the same shall 

be", and "to dispose of and make all needful rules and 

regulations.respecting the territory or other property belonging 

to theUnited States." Finally after referring to the provision 

that "This Constitution and the laws of the United States which 

shall be made in pursuance thereof shall be the supreme law 

of the land" he concluded that

1. 17 Wall; 322 2. 116 U.S. 517
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’‘No other provision was necessary to secure the lands or othér 

property of the United States from taxation by the States.“ 

It would seem, however, that if the immunity is to be placed 

on the ground og the supremacy of a federal statute over a state
I .

law in case of conflict between the two, the immunity should be 

provided for expressly by Congress or at least Should be of the 

clearest implication. On the last page of his 28-page opinion 

Mr, Justice Gray fails back on the broader principle that to 

allow the States to tax federal property would “defeat the 

exercise of the constitutional power to lay and collect taxes, 

and pay the debts and provide for the commondefence and general 

welfare of the United States."
In Wisconsin Central R. Co. v. Price County1 the principle 

of Van Brocklin v. Tennessee was extended to prohibit taxation 

of federal property by the political subdivisions of a State.

1. 133 U.S. 496
2. Convention Debates, Sydney, 1891, p. 883

The subject is discussed briefly in Quick & Gar ran, Const 1 tut io: 
of the Australian Commonwealth, Melbourne, 1901.

Turning to the Australian Constitution we find that the 

question of giving constitutional-Immunity to property of one 

government from taxationby another government received attention 

by the delegates to the Federation Conferences. The draft 

Constitution provided for tax exemption of Federal property but 

on the motion of Sir Samuel Griffith, Queensland delegate and 

first Chief Justice of Australia, the words "nor shall the 

Commonwealth Impose any tax on any land or property belonging to
2

a State"were added. 1 2
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The immunity df federal and state property from taxation by the

other government is therefore expressly secured by section 114 

of the Constitution which provides as follows:

"A State shall not, without the consent of the Parliament of the

Commonwealth, raise or maintain any naval or military force, or . 

impose any tax on property of any kind belonging to the 

Commonwealth, nor shall the Commonwealth impose any taxon 

property of any kind belonging to a State.”

The framers of the Constitution had before them, in addition 

to decisions of the Supreme Court of the United States, an 
express provision of the Canadian Constitution.1

"No Lands or Property belonging to Canada or any Province shall 

be liable to Taxation."

It would seem that under section 114 of the Australian 

Constitution the Federal Parliament may give its consent to State 

taxation of federal property. Several powers denied to the

States under the United States Constitution may be exercised by

them with the consent of Congress.

The property of the Commonwealth will include, interalia. 

all revenues derived from taxation, money borrowed on the credit• 

of the Commonwealth.• The draftsmen of the Australian *

Constitution did not leave the power of eminent domain to be 

implied from the Constitution but made express provisionfor the 

acquisition by the federal government of such property as it may 

need to carry out its powers of government.

1. British North America Act , ,1867, sec. 125
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Section 51 (xxxi) provides that the Commonwealth Parliament may 

make laws with respect to "The aw quisit.lon of property on just 

terms from. any . State or person, for any purpose in respect of 

which the Parliament has power to make laws.".

The Constitution also makes provision for the transfer to the

Commonwealth of departmental buildings, such as post and 

telegraph offices, and State railways.

>

The first and leading case on the subject to come before 

the High Court of Australia was Munieipal Council of Sydney v. 
The Commonwealth.1 This was an action by the City of Sydney,

in the State of New South Wales, against the Commonwealth to 

recover municipal rates in respect of land situated in the City 

of Sydney occupied by the Federal Government for the purposes 

of the Posts and Telegraph Department, the land having 

vested in the Commonwealth by virtue of sec. 85 (1)

been

of the

Constitution upon the transfer of those departments to the

Commonwealth. The defense of the Commonwealth was that the

municipal rates In question came within the express prohibition /

of section 114. The first contention of the municipal council

was that it was not bound by section 114 as that section bound

only the "State", and that "municipal rates"were not "taxes"

within the meaning of that section. The second contention of the

City was that under the Sydhey Corporation Act, 1879, Crown

lands were expressly declared to be liable to municipal rates,

and that, this law continued to be in force by section 108 of the

Constitution until the Commonwealth.Parliament passed an ac t

inconsistent therewith, in which case the federal law would

prevail.

1. 1C. L. R. 208 (1904)



The High Court, however, rejected, these contentions, holding 

that a municipal corporation is the creation of the. State from 

which it derives its powers, and that it "cannot have any 

greater power to impose taxation than the State by which it is 

created, and by which its own powers are conferred." 

Chief Justice Griffith conceded that in Australia the word "tax"’ 

was generally confined to the limited sense of a levy for the 

purposes of the general government* but held that in a 

constitution the word must be construed in a wider sense.

It is interesting to note that some years later the High Court 

refused to regard a municipal corporation as an instrumentality 

of the State for the purposes of the immunity of instrumentalitie
> - o

doctrine. ■ ■

• As regards the argument that the Crown had consented to be. 

liable for. municipal rates for Crown lands, Chief Justice 

Griffith announced the extraordinary doctrine that in Australia 

there are several "Crowns", and that the Crown consenting to the 

Sydney Corporation Act was the Crown in its capacity as 

representing the State of New South Wales, and not the Cro[ ,1 

in right of the Commonwealth.

It was also argued that the rates created a personal 

liability and were not made a charge upon the land. In finding 

that such a tax was not distinguishable in principle or in 

substance from a tax on the property, the reasoning of Chief 

Justice Marshall in Brown v. Maryland was of great assistance. I 

If the tax were upon the Commonwealth as a juristic person or | 

upon its officers thnen D*Emden v. Pedder would be applicable.

Mr. Justice Barton concurred with the Chief Justice and r 

referred to Wisconsin Central R. Co. v. Price County•
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In answering the arguments, of the Attorney General of New South

Wales, he took the opportunity of re-affirming what the Court 

had said in D1Emden v. Pedder regarding the applicability of 

decisions of the Supreme Court of the United States in construing 

the Australian Constitution.. "In discussing questions of the . 

relative powers of the Union and the Sdàte, the exposition of 

their Constitution by American jurists, whether in their 

judgments or thei commentariesi ahs always been founded on those 

principles of construction which have been equally adopted as 
guides by British lawyers."1 It has already been pointed out 

that the writer questions the truth of this theory. Professor 

dicey, who showed a great understanding of the American 

constitutional system, says;"The American lawyer has to ascertain 

1. 1 C. L. R. 208, 237
2. Law of the Constitution, p. 5
3. McCulloch v. Maryland in Australia, 18 Harv. Law Rev. 566

the meaning of the Articles of the Confederacies in the same way 

in which he tries to elicit the meaning of any other enactment."

It Is difficult to see how the established rules of legal 

interpretation will help the American Judge to interpret a clause 

which is"implied"in the Constitution,or the"due process clause."

Mr. Justice Higgins is more generous that many modern 

constitutionalists when he says "Marshall..would have been the 

last to admit that a different principle was to be applied in 

the interpretation of a constitution and in the interpretation of 

other documents; or that, in his doctrine of implied powers and 

implied prohibitions, he passed beyond the bounds of fair
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Í.

In holding that "state" included.a municipality Mr. Justice

O’Connor relied upon the

Meriwether v. Garrett-:

instrumentalities of the

opinion of Mr. Justice Field in

"Municipal corporations are mere

State for the more convenient

administration of local government." The 

rejected this view for the purposes of the

instrumentalities doctrine.

Immediately after the Court 
for the City Council moved for a

the Constitution that the matter

announced

High Court later

immunity of state

th its decision counsdL 
certificate under section 74 of

was one ”which ought to be

determined by His Majesty in Council."

the certificate on the ground that there

The High Court refused
' fi :

was no "reasonable

ground for disputing the correctness of our judgment."

"This is a very plain case, depending ,«n the construction of the 

plain unambiguous words of section 114."

This was the first case in which the Court applied sec.114

for in D'Emden v Pedder the contention that the receipt in r'

question was exempt from state taxation 

Commonwealth was rejected by the Court.

as being property of

"We think that the

the

-.1
A

Í

receipt, although undoubtedly it may be described as the property

of the Commonwealth for the purposes of aprosecution - say, for 

stealing - is not property of the kind intended in that, section • 

(sec. 114) which appears rather to refer to taxation imposed
H2 "upon property qua property.

1. 102 U.S. 511

1 C. L. R. 91 at 1082

Í.1

//
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The turning point in the history of the whole doctrine of 

immunity of Instrumentalities in Australia came with the base of 
Queensland, v. The Commonwealth^- in 1915« Sir Samuel Griffith 

was still Chief Justice but Justices Higgins and Isaacs had now 

taken thslr places upon the High Court bench.

The relevant issue in the case was whether the Federal Land 

Tax Assessment Act, 1910-1914, in so far as it imposed a land 

tax upon leasehold estates in Crown lands, v/as Invalid as 

imposing taxation upon State property in violation of section 

114 of the Cf-nstltution«

Counsel for the State of Queensland, relied upon American

casco in which the Supreme Court of the United States had held

propcrty- exempt from stats

tbtained any real interest

taxation so long as> the United
2in the property..

States

i
-4

Chief Justice Griffith construed the federal statute as

taxing the.interest of the lessee in

cannot, in any relevant.sense of the

belonging to the Sètte” He refused

the land. "That interest

term, be called ’property

to undertake an inquiry,

so often made by the Supreme Court in these cases, as to the

Chief Justice Griffith did not litoe to see the complete

overthrow of the doctrine
Engineers * Case^ . in. 1920,

considerably modified his

of implied prohibitions In the

but in this Kase he himself had

idea of hov.r far the Court was entitled

to road into the Constitution Implied limitations upon the

legislative power cither of the Commonwealth or of 'the States«

1.
2.

20 C. L. R. 148 (1915)
Stearns v. Minnesota^ 179 U.S. 223
Elder v. Wood, 208 U.S. 226
Jetton- v. University of the South, 208',U.S. 489

• 28 G. L. R. 129 (1920)
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In this case he undoubtedly by the unfortunate consequences of 

a decision withdrawing the interest of lessees of Crown lands 

from taxation. He refers to the fact that "at the time of the 

establishment of the Commonwealth by far the greater part of its 

territory consisted of Crown lands which, as was expected and 

hoped, would in the natural course of settlement become private 

property, and a very large part of these lands was held under 

Crown leases.* The Chief Justice thought it inconceivable 

that the parties to the Federal Constitution should have 

intended these vast areas to be for ever exempt from federal 

taxation after.they had been transferred or leased to private 

individuals.

Mr. Justice Isaacs saw no reason why Australian citizens 

who had obtained property from the States should be specially 

privileged. "The Parliament has not taken as the discrimen 

for Imposing-/ taxation the sale or leasing by the Crown of State 

lands. Everybody, is prima facie taxed S3 owner in respect .of 

the land he owns. . . ; ■

It is this very argument that is coming, more and more to. 

appeal to the Supreme Court of the United States.

The statute in question expressly exempted from the tex 

"all landowned by a. State* but qualified this by providing that
/?■

the exemption was limited to the State and did not extend to 

the private owner of any estate or Interest in the land.
Mr. Justice Isaacs concluded : "The tax...is not placed on the 

State, or in respect of any interest remaining in the Sb tes. 

It is placed on the lessee alone, and In respect of what he 

himself possesses. .

1* 20 C. L, R. 148, 175 (1915)
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It has been held by the High Court that land vested In trustees

■¿Jty • -A-_
for certain nubile purposes As exempt from taxation (Perth v. 
Hackett‘S) but It Is not exemnt unless vested in the trustees

2 
exclusively for nubile nurnoses.(Sydney v. Agricultural Society)

In Board of Trustees v. United States the Supreme Court

of the United States held that the United States could levy 

customs duties upon goods Imported by an agency of the State of 

Illinois.. The question of whether these goods were property
• 1 of the States seems not to have been discussed.

Two very similar cases have come before the nigh Court of .
4

Australia. In the first case The Klrux v. Sutton the facts

were aa follows. A quantity of wire netting, which had been 

purchased In England and imported Into the Commonwealth by the 

Commonwealth by the Government of New South Wales, was landed

7
A

X

at the port of Sydney, In New South Wales. Without any customs 

entry ahylng been made or passed, and without the authority of 

the Customs officers, the defendant, a State officer, acting 

under the authority of the State Government, removed the goods 

from the pier where they were stored. In holding the defendant

liable for penalties for violating the Customs Act thé High 

Court, as did the Supreme Court many years later, relied upon 

the paramount authority of the Federal Government to regulate

foreign commerce and to Impose customs duties. The qûestlôh

of whether the federal Customs Act could be constitutionally 

applied to goods imported by a State was- not considered, by 

' the Court. 1 ■■ '■
, • " ' n. .. ... ----m. ...u. .. ..........._ _---- ■

1. 8 C. L. R. 44; also Knowles v. Newcastle* 9 C. L. R. <53#
2. 3 CL R 298 . •

. 3- 289 U. S. 48

4. 5 C. L. H. 789 (1908)
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But in the same year In Hew South Wales v. Collector of Customs^ 

the Court was brought face to face with this problem.

The State of New South Wales had imported a quantity of 

steel rails for the use of the Government railways of the State. 

A federal customs duty on these goods was upheld by the High 

Court. The Court construed the Customs Act as not taxing the 

goods themselves in their character as property but as taxing 

the act of importation.^ The question of whether one Government 

may tax a legacy or devise to another Government has never 

directly arisen in Australia but in the Instant case the High 

Court approved the decision of the Supreme Court in United States
2 3v. Perkins and United States v. Fox in holding that the 

Commonwealth Government may regulate and tax the act of 

importation of goods by the States of the Commonwealth. 

Chief Justice Griffith referred to certain acts of Congress 

providing for remission of customs duties upon State property 

as tending to show “that in the United States...the. prohibition , 

of the taxation of State property has never been understood 

as applying to duties of customs."

In the United States», by reason of the greater complexity 

of governmental problems and the greater activity of the federal 

government in the. States operating through its own agents and 

with its own property the problems of tax immunity of federal 

property have been more complex than in, Australia.

1. 50. L. R. 818 (1908)

2. 163‘‘U.S. 625

3. 94 U.S. 315
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The doctrine of tax exemption of federalproperty announced
■ -a ;

in Van Brocklin v. Tennesseeapplies only while thé property 
belongs to the Federal Government. In We a ton v. Charleston1 

Chief Justice Marshall daid: ’’When lands are sold, no connection 

remains between the purchaser and the government. The landa 

purchased become a part of the mass of property In the country, 

with no exemption from common burthens."

Marshall would not concede however that when the United States

'V sold its bonds to private persons it ceased to have any further

interest In those bonds* Federal securities are immune from 

state taxation for reasons closely analogous to those requiring 

the exemption of federal agencies from state taxation.

In many cases it will be a question of wheteher the 

United States (or a State) owns the property or has retained 

a sufficiently substantial Interest therein to bring the property 

A within the constitutional•. Immunity »from taxation.

Lands granted by the United States to a railway company 

tp aid its construction become taxable as the property of the 

company as soon as it is vested with the legal or equitable 

title unless there is, in the act of Congress granting the land, 

a specific provision for a general or limited exemption from 

taxation. In such a case the Supreme Court has rested its
' 2 ' ' • decision on the terms of the statute.

Even if a grant has been made if there remains the requirement 

of a determination by the United States as to what part of such 

lands are mineral and excepted from the grant, none of the lands 

granted will be taxaole by the State in which they are situated.

L. New Mexico v. U.S. Trust Co. 172 U.S. 171 (1898)
W 2. Oakes v. Myers. 68 Fed. 807 (1895)
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It has been held that federal land granted to a railroad is

1 not taxable by a State while the United States retains title
as secuiJity for costs of survey*unpaid by the grantee,1 or

: ; • 2
even while the United States retains an equitable Interest. 

But in general these questions will depend mainly upon the 

terms of the statutes granting the land«

Congress has the power to grant to the States the right to 

tax federal property or property in which the United states 

retains such an interest as would otherwise exempt it.

Qn July 10, 1886, Congress passed an Act providing "that no 

lands granted to any railroad Corporation by any ®t of Congress 

shall be exempted from taxation by States, Territories and 

municipal corporations on account of the lien of the United- 

States upon the same for the costs of surveying, selecting and 

conveying the same, or because no patent has been Issued therefot 

A To the railroads* objection to State taxation in accordance with
' : - ' - 5 : < It

this statute the Supreme Court in Central Pacific R.R.v.Nevada J

simply dt said : "In view of this statute it Is difficult to see 

how these lands, which are the very ones provided for by t he 

statute, can escape taxation, if the State chooses to tax them."
/ ; : 4 •

In Wisconsin Central RkR. Co. v* Price County the Court treated 

the grantee of federal land as the beneficial owner of such 

land and therefore as liable to state and local taxation where 

all the conditions precedent to a patent had been performed 

and nothing remained but to issue the patent.

"The lands had become the property of the railroad company, 

and there was nothing to hinder their use and enjoyment; For 
that purpose it is Immaterial whether it be held that the

v company then had a legal and indefeasible title to the lands,

or merely an equitable title to them to be subsequently perfected
by patents from the government."

footnotes on next page



Therefore, the fact that the United States holds a bare legal 

title without governmental or beneficial Interest will not be 

sufficient to protect the property from State taxation.

On the other hand, in the case Of Baltimore Shipbuilding Co. v. 

Baltimore^ the United States did not have legal title to the 

property but had reserved a very Important right of use in the 

property with the possibility of reversion of the property to 

the United States on non-fulfillment of the condition.

Mr. Justice Holmes states the issue shortly and clearly

"In the next place, as to the interest of the United states in 

the land. This is a mere condition subsequent...The obligation 

to keep up the dock and to allow the United States to use it 

carries active duties and is purely personal....It would be a 

very harsh doctrine that would deny the right of the states 

to tax lands because of a mere possibility that they might 

lapse to the United States.”

The property of a private corporation, whether created 

by a State or by the United States, is not exemptfrom State 

taxation because it is employed by the United States in 

carrying out its governmental powers and functions.

(Railroad co. v. Peniston:? Thompson v. Pacific R.R.^)

The most recent judicial affirmation of this principle is 

in the case of Susquehanna Power Company v. State Tax Commr. of 
Maryland^ »

1. northern Pacific Railway v* Traill County, 115 U.S. 600 (1885)

2. Tucker v* Ferguson, 22 Wall. 527 (1875)

3. 162 U.S. 512, 521 (1896)

4. 133 U»S* 496 (1890)

5. 195 U.S. 375 (1904) 6. 195 U.S. at 382
7. 9 Wall. 579 8. 18 Wall. 5 9. 283 U.S. 291 (1931)



In thia case a hydro-electric Company acting under a license 

from the Federal Power Commission had acquired certain lands 

which the State proposed to tax. The Supreme Court rejected 

the argument of the company that the fact that It was operating 

under a federal franchise gave immunity to its property, Mr. 

•Justice Stone sayings ’'Assuming, for present purposes, that 

the license of the Power Commission is a federal instrumentality 

immune from taxation or other direct interference by the State, 

it does not follow that the property appellant uses in its 

power project is clothed with that immunity.”

".....the distinction has long been taken between a privilege 

or franchise granted by the Government to a private corporation 

in order to effect some governmental purpose, and the property 

employed by the grantee in the exercise of the privilege, 

but for private business advantage." ’

But a Washington corporation organized for the sole purpose 

of producing air craft material for the War which had obtained 

all of its property from the United States and whose stock Was 

wholly owned or controlled by the United States was held to be 

exempt from State taxes on its property located in the State, 
(Clallam County v. United States'^) 

Distinguishing cases just referred to, Mr. Justice Holmes in 

the last mentioned case said: "This is not like the case of a 

corporation having its own purposes as well as those of the 

United States and interested in profit on its own account."

1. 263 U.S. 341 (1923)
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Following the principle of thia case it has been held that 

property held by the United States Shipping Board Emergency 

Fleet Corporation for the benefit of the United States is 

exempt from State taxation** i!

But where federal property formerly used for governmental 

purposes is placed in private enterprise by sale it no longer
2 enjoys immunity from taxation.

One of the most Interesting extensions of the principle

' t of the exemption of federal property from state taxation

occurred in Lee v. Mississippi County where the supreme Court 

gave tax exemption to lands even after the United States had 

disposed of them. After a local road improvement had been 

made which benefited lands of the United States not subject to 

taxation therefor, the United States disposed of the lands to 

private owners who were then assessed for the benefits of the
-/ Improvement. Mr.Justice Sutherland conceded the validity of

the rule that tax exemption ceases after the United States has 

conveyed its property to private owners but held that the rule 

had no application In the present case.

“Obviously...the United States will be hindered in the disposal 

of lands upon which local improvements have been made, If taxes 

may thereafter be assessed against the purchaser for the

• benefits resulting from such Improvements."

1. U.S.Shlpplng Board v. Delaware County, 17 F. (2d) 40 (1927) 
(Certiorari denied, 278 U.S. 607)

2. Port Angeles W.R. Co.v. Clallam County, 36 F. (2D) 956 (1930) 
(Certiorari denied 283 U.S. 848)

3. 268 U.S. 643 (1925)
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Another problem that has arisen regarding this subject may 

be briefly mentioned* This relates to the. claims of tax 

exemption made by persons in respect of their property 

situated on lands of the United States, such as property on 

naval or military reservations.

When the Government of the Uhited States acquires lands 

within a State by purchase, with the consent of the Législature 

of the State for the erection of forts and other needful 

buildings the Constitution confers upon It exclusive jurisdiction 

over the land so acquired. This was So held by Mr. Justice 
Story in United States v. Cornell1 and has been affirmed by 

the Courts ever since.
In the case of Surplus Trading Co v. Cook^thé State of Arkansas 

attempted to tax certain personal property which the company 

had purchased from the United, States at a sale a few days 

before the day fixed’ by the State law for listing personal 

property for taxation and which was on tax day in the army 

storehouse within a United States army camp in the State 

awaiting shipment to New York.

"The question is not an open one* It has long been settled

that where lands for such à purpose are purchased by the United 

States with the consent of the State legislature the jurisdiction 

theretofore residing in the State passes, in virtue of the 

constitutional provision^ to the United States, thereby making
3

the jurisdiction of the latter the sole jurisdiction*’* 

1* 2 Mason, 60 ■

2. 281 U.S, 647(1930)

3* 281 U.S* at 652 par Van Uevanter J.



Apert from the acquisition of lands for forts and other purposes 

i?y the method provided In the Constitution *•”ft is not unusual 

for the United States to wwn within a State lands which are 

set apart and used for public purposes. Such ownership and 

use without more do not withdraw the lands from the jurisdiction 

of the State.” In such cases the State may cede her 

jurisdiction to the United States and make the cession either 

absolute or qualified.

If a State cedes to the United States exclusive jurisdiction 

over lands within its limits It may reserve to Itself the right 

to tax private property therein. The acceptance of this 

condition by the United States may be express or Implied.

In Fort Leavenworth R.R. Co. v. Lowe1 the act of the Kansas 

legislature ceding to the United States exclusive jurisdiction 

over the Fort Leavenworth Military Reservation, which the 

United States owned before Kansas became a State, reserved the 

right to tax railroad property In the reservation.

1. 114 U.S. 525 (1885) per Field J. at p. 539.

A tax upon the railroad’s property within the military 

reservation was accordingly upheld, Mr. Justice Field saying, 

"it not being a case where exclusive legislative authority is 

vested by the Constitution of the’ United States, that cession 

could be accompanied with such conditions as the State might 

see fit to annex not inconsistent with the free and effectuée 

use of thé fort as a military post.”



The principle that the States cannot interfere with the 

property of the United States is not limited to taxation 

but Includes any interference with the full power of the 

United States over such lands. The case of Utah Power and 
Light Co.v» United States^ affords an illustration of the 

application of this principle. In this case the Supreme 

Court of the United States held that Utah could not authorize 

an electric power company to use unoccupied lands of the 

United States for the purpose of erecting works and lines.

Even though these lands were not under the exclusive jurisdiction 

of the United States the jurisdiction of the State ’'doesnot 

extend to any matter that Is not consistent with full power 

in the United States to protect Its lands, to control their 

use, and to prescribe ip what manner others may acquire
• "2 

rights in them."
.4 ' X ; \ '

In the United States, the most important exception to 

the application of the principle that the States cannot tax 

or interfere with property of the Ufllted States has been in 

cases involving Inheritance. This question has never arisen 

directly in Australia but the reasoning of the Supreme Court 

in the Inheritance cases has been approved and applied to 

analogous situations..

The first case to arise Involving this question was
/ ; 3

United States v. Fox in 187?.

1. 243 U.S. 389 (1917)
2. In Australia, in View of the words of sec. 114 the principle 

woudl seem to be limited to "taxation"» although in case of 
a conflict between federal and state laws the federal law

' would prevail.

3. 94 U»S, 315 (187??)
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A

1

A testator had. devised certain lands in the State of New York 

to the United States. By a statute of that State a devise of 

lands in that state could only be made to natural persons and 

to such corporations as were incorporated under the laws of 

the State and authorized to take hy devise.

In holding the devise to the United States to be void, Mr* 

Justice Field Said: "The power of the State to regulate the 

tenure of real property within her limits, and the modes of 

its acquisition and transfer and the rules of its descent, 

and the extent to which a testamentary disposition of it may 

be exercised by its owners, is undoubted.”

Mr* Justice Field said that there was no question of the power 

of the Uglted States to acquire and hold real property in New 

York for governmental purposes, and that the property could be 

be acquired by purchase or by eminent domain.(Kohl v. U.S.)
In United States v, Perkins^ it was held that New York 

could impose a succession tax upon a bequest to the federal 

government without violating the immunity of federal property 

from state taxation. The Justification for this tax was 

found in the rule that the State had power to regulate descent 

and testamentary disposition of property, and that the tax 

was in effect a limitation upon the power of the testator to 

bequeath his property. The second ground for the decision 

was that the tax was not a tax upon the property itself, but 

upon the transmission by will of the property.

“ Some years later the converse of this question was presented
2to the Court in Snyder v* Bettman . The exact question for 

determination was whether Congress could constitutionally levy 

a tax upon a legacy to the City Of Springfield, Ohio.

1. 163 U.S. 625 2. 190 U.S. 249



The strongest argument against the constitutionality of the 

tax came from the reasons announced by the Court for sustaining 

the tax in United States v. Perkins.

It was argued that if the Sate had the power of regulating 

and taxing testamentary disposition of property, how could 

Congress also claim the power to tax a legacy.

The main issue in this case had really been decided in 

Knowlton v. a few years previously.

The Supreme Court answered this argument by announcing 

"that the power to tax inheritances does not arise solely 

from the power to regulate the descent of property, but from 

the general authority to impose taxes upon all property 

within the jurisdiction of the taxing power.’1

1. 178 U.S. 41 (1900)

Having established the power of Congress to Impose the 

tax the Court then resorted to the argument that the tax is

"not upon the property, but upon the right to succeed to property 

As to the theory that a succession tax places no burden

upon the United States as the recipient of a legacy or devise 

the following extract from Knowltonv. Moore.which the Court 

did not quote in Snyder v. Bettman, is interesting,

"Certainly, a tax placed upon an inheritance er legacy i

diminishes, to the extent of the tax, the value of the right 

to inherit or receive, but this is a burden cast upon the
2 recipient, and not upon the power of the State to regulate."
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Reciprocal Immunity of Federal and State Governmental 

instrumentalities and Agenclea from Taxation

S Ince the dec la ion of the Supreeme Court of the United States 

ip McCulloch v. Maryland it has been settled law that neither\\ ' ' . I
the Federal Government nor the States may interfere» by taxation 

or otherwise, with the free exercise ofc the governmental 

functions of the other. j

The same principle was good constitutional law in Australia 

from B*Emden v. Redder in 1904 until the Engineers* Case in 1920. I 

It is the purpose of this chapter to trace the development of 

the law on the subject in both countries. All the cases 

decided by the Supreme Court of the United States since 

McCulloch v. Maryland . however, cannot be dealt with exhaustively 

as this would unduly lengthen this section of the paper.

In spite of the decision of the McCulloch case the State 

of Ohio proceeded to enforce payment of taxes assessed against 

the Bank. When this Case finally came before the Supreme 

Court in 1824 the principle laid down in McCulloch v. Maryland 

was reaffirmed.But by 1824 the high political feeling 

regarding the Bank of the United States had "become almost
.... 2

a dead issue.”

1. Osborn v. Bank of the United States, 9 Vfneat. 738 (1824) 

2<- See generally, Warren; The Supreme Court in United States

History, Vol 1. Ch* 12 "The dank of the United States.”



The next great case to come before the Supreme Court was

Weston v. Charleg ton in which Chief justice Marshall held that 

securities issued by the United States may not be taxed by the ■ 

States. Marshall reasoned that the tax was on the contract 

between the Uglted States and the individual and therefore 

Impaired the power of the Government to borrow money.

"The right to tax the contract to any extent, when made, must 

operate upon the power to borrow before it is exercised, and 

have a sensible Influence on the contract./*

The ability of the Federal Government to borrow money at lower 

rates of interest than those generally prevailing due to the 

fact that the securities and anterest thereon are exempt from 

State'taxation has proved of great benefit to the Federal 

Government, but the greatest benefit from Marshall’s doctrine 

has been derived by the purchasers of such tax exempt securities. 

This has been the main basis of criticism of the doctrine.

Professor Alden Powell of Illinois says: "This case

marks the beginning of a chain of decisions which slowly but 

none the less surely has closed in around and restricted the 

taxing power of the States. With the.elapse Of time, the 

category of Federal instrumentalities has increased steadily 

while billions of dollars of taxable wealth, wrapped in the 

mantle of National sovereignty, have been removed from the 

sphere of State taxation.”

Marshall’s argument was that the sale of a bond by the 

Government to a private purchaser does not have the same legal 

consequences as the sale of government land for in the forpbe 

case there is a contraat subsisting until the debt is phid.

1. 2 Pet. 449 (1829)

2. Federal Taxation of State Instrumentalities, 8 Ind.L.J.476



In general the State and Federal Governments stand on the 

àn equality with respect to the right of immunity of their 

respective governmental instrumentalities from taxation. 
In Collector v. Day2 thequestion whether theFederal 

Government could constitutionally impose an income tax upon 

the salary of a State judicial officer was presented to the 

Court. There was no question that the officer in question 

was an agent of the state executing one of the State’s most 

important governmental functions, the administration of Justice. 

Mr. Justice Nelson referred to the decision in Dobbins v. Erie 
County^ holding a federal officer’s salary exempt from state 

taxation; saying; "The decision was placed mainly upon the 

ground that the officer was a means or instrumentality 

employed for carrying into effect some of the legitimate 

powers of the government, which could not be interfered with 

by taxation or otherwise’by the states”.

AS a matter of fact the decision in Dobbins v. Erie County 

while undoubtedly involving the broader principle, could have 

been limited to a case where a state law conflicted with the 

federal law securing the salary to the officer in Its entirety. 

The doctrine of immunity of instrumentalities was applied 

in many cases in the following years including the famous case
4of Pollock V. Farmers* Loan and Trust Co. holding that the 

United States cannot levy ah Incom® tax upon the interest 

from state or municipal securities. This was so held by all 

the Justices irrespective of whether the tax in question was 

a direct or an indirect tax.

2. 11 Wall. 113 (1871) 

5». 16

-1ST U.S. 429> 583-586 (18950

J



Before nroceeding with the development and application o< the 

doctrine in subseqjient cases, and the various limitations 

upon its application, let us turn to the history of the doctrine 

in Australia following the decision of the High Court in 

D*Emden v. Pedder.

At the outset it may be stated that the problems which 

have arisen in the United States have been far more numerous 

and complex than those requiring judicial solutiohij in Australia. 

’’The successful maintenance of a Federal government,under any 
circumstnaces a most difficult task, is ap especially difficult 

one in the United States where Federal functions are 

exclusively performed by Federal agents and organs, and State
■ ' . i ; /

functions by State agents and organs.” ’ .

In Australia, many federal powers^ ^re exercised by State 

agencies on behalf of the Commonwealth G-obernment. For example, 

the Federal Income tax is collected by state agencies. 

Apart from the High Court the only federal courts are the 

Bankruptcy Court and the Court of Conciliation and Arbitration; 

the Constitution having authorized the Commonwealth Parliament 

to vest State Courts with Federal jurisdiction.

Notwithstanding the decision of the High Court in

D*Emden y. Pedder the Supreme Court of Victoria in Webb v.
2’Deakln adhered to their own previous decision in Wollaston’s 

Case.
- , s' ■

1. Willoughby, Constitution of the United States, Vol*!,p.144

2. 29 V.L.R. 748 (1904)
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Daakiri v. Webb was an appeal to the High Court from this 

decision. There were two appellants, both Members of the 

Federal House of Representatives and Ministers of State, 

one of whom was domiciled in New South Wales and the other 

in Victoria. At this time the temporary seat of the Federal 

Government Was at Melbourne, in Victoria* The appellant who 

represented a New South Wales constituency was therefore 

compelled to reside in Victoria for part of the year in 

connection with his ministerial and parliamentary duties.

The High Court although asked to re-consider its decision 

in DlT~mden v. Redder re-affirmed the principle laid down in 

that case and held that this was an attempt by the State to 

tax or diminish the federal salary of and interfere with an 

agent or instrumentality of the Commonwealth and was therefore 

a violation of the rule laid down in the principal case.

Chief Justice Griffith referred to, and relied on, the 

decision of the Supreme Court of the United States in Dobbins v. 

Commissioners of Erie County , saying that the tax in that 

case "not only interfered with the operations of the federal 

government but actually conflicted with the federal law 

fixing the salary.” Here again, as In D * Emden v* Pedder. the 

Court might have relied on the fact that there was a conflict 

between the federal and state laws.
Of the Dobbins Case, Chief Justice Griffith sald:^ ”We are not, 

of course, bound by this case as an authority* But the 

reasoning of the Judgment appears to us to be unanswerable, 

and we adopt it.”

1. 1 C. L. R. 585 (1904)

2, LC. L. R. 585 at 615-616.
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*.the interpretation of the American Constitution as to

A this point having been long since settled, by Judicial decision,

• it is a reasonable inference that it was intended by the

framers ojg the Australian Constitution, when adopting similar 

language, that like provisions should receive like interpretatiofi 

Resorting to practical considerations and economic

reasoning the Chief Justice found that the income texes of the 

several states were unequal in their incidence and that thia 

T fact would destroy uniformity of compensation of federal

officers thus interfering with the operations of the federal 

government. The learned Chief -Justice did not mention the 

fact that a federal officer would receive much more in return 

for his Victorian income tax than he would for his Tasmanian 

tax.even .though the.former might be considerable'-higher than . 

the latter tax. He then reverted to Marshall’s reasoning, in 

1 McCulloch v. Maryland that the State’s authority extends only

to such property and persons as are within the State by its 

permission. ■

’’But could such a power have been applied to a person who

■came within the state, not by the/ State’s- permission, but 

under the direction of a paramount sovereign power, and 

merely for-th® purpose of -performing duties assigned to him.

• -by that. paramount power ? **

In DSFaiden V. Redder Chief Justice Griffith likened the 

immunity of a federal officer to that of an ambassador. 

”In our Judgment the operations of the Commonwealth, and the
. its'acts of agents as Such, ought, so far as regards state 

control, to be considered on the same footing as if they did 

not occur within the territorial limits of any State.”
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It la significant that thé Sigh Court following the example 

of Marshall rejected the contention that it la a question in 

each case whether the attempted exercise of State authority 

actually impedes the operations of the Federal Government. 

Chief Justice Griffith answered this argument: "Were this the 

true point of view, the validity of a State law would depend 

on a «question of fact, to be determined, presumably, by a 

Jury, who would be charged to inquire whether the attempted 

i control or Interference amounted to a Substantial obstruction."

This view which in Australia has never been regarded as 

the function of the Court has however been accepted by the 

Supreme Court of the United States. Mr. Justice Brandéis in 
Burnet v. Coronado Co.^ says of the function of the Court. 

riIn the cases which now come before us there is seldom any 

dispute as to the Interpretation of any provision. The 

controversy is usually over thé application to existing condition 

of some well^recognized constitutional limitation.....

These Issues resemble, fundamentally* that of reasonable care 
ordinarily

In negligence cases, the determination of which ls/left

to the verdict of the Jury." ■/

Professor Powell says: "Whatever the theory, the fact is that 

the Supreme Court of the United States can pass on the 

reasonableness of the police measures of every state and city 
in the land.”2

If this is true of other constitutional limitations there is 

no reason why its mould not also be true of the ’’implied 

limitations."

1. 285 U.S. 393 at 410 (1932)

2. The Supreme Court and State Police Power, XVII Virginia Law
Review 1



The constitutional controversy, however, had just begun.

In 1905, another action to recover Victorian income tax was 

from a federal officer was instituted in the State Courts of 

Victoria. The Full Court Of Victoria this time followed the 

ruling of the High Court in Deakln v* Webb. However, leave 

to appeal to the Judicial Committee of the Privy Council was 
granted, When this appeal. Webb v. Outrlm1. reached that 

tribunal it was held that an officer of the Commonwealth, 

resident In Victoria and receiving his official salary in that 

State, is liable for Victorian income tax.

1. (1907) A.C. 81

The Earl of Halsbury announced the principle of 

interpretation that since 1920 has been the golden rule of 

constitutional construction In Australia* The Lord Chancellor 

said that there Is no restriction on the power of the Victorian 

Legislature in favor of such officer expressly enacted In the 

Constitution Act, nor can one be implied “on any recognized 

principle of interpretation applicable thereto.”

The reasoning of the Privy Council in this case has already 

been discussed. Their Lordships were unable to agree with any 

of Chief Justice Griffith’s reasoning and stated that they had 

great difficulty in following that reasoning*

The Constitutional controversy was by no means settled by 

the decision of the Privy Council. The State Governments of 

New South Wales and Victoria at once commenced actions against 

federal officers and members of Parliament to recover State
•• ■ ■ ' o

income taxes. The State Courts* following the ruling of the 

Privy Council, gave judgments in favor of the States.
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There were now on record two conflicting decisions on the same 

constitutional question - one by the High Court in Peakin v.Webb 

and the other by the Privy Council in Webb v* Outrim.

Almost atHhe same time as the Privy Council was giving 

its Interpretation of the Australian Constitution, the High 

Court was re-affirming the principle of D’Kmden v. Pedder in 
Commonwealth v* Hew South Wales\

The question in this case was whether an instrument

•v transferring land to the Commonwealth for governmental purposes,

as a site for a post office, was liable to a stamp tax Imposed 

by the State* The tax was construed to be upon the instrument 

and not upon the transaction but the transferee, in this case 

the Commonwealth, was liable for the tax. Under the Real 

Property Act of the State (Torrens system) the Registrar - 

General would not register the transfer unless the transfer bore
7 the stamp tax. Upon these facts the High Court held that the

Stamp Duties Act must be construed as not applying to the 

Commonwealth. ?

The Court distinguished the American cases sustaining 

state succession taxes on legacies to the Federal Government, 

".»..the reasoning In these cases is not. applicable to an 

ordinary stamp duty Imposed upon instruments inter vivos. 

The obligation to pay such a duty Is no more a part of the law 

of real property, or of the alienability of real property, 

than an obligation to stamp a bill of exchange or promissory note 

is a part of the law Merchant, The distinction between purely 

fiscal statutes and statutes relating tothe ownership and 

disposition of property is well settled,M

On this reasoning it might be argued that the succession taxes - 

upheld by the Supreme Court In Snyder v. Bettman find United.
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States v. Perkina also had no relation to testamentary

.4 ? ; .. .. ' / ■ :
disposition but were puMy fiscal statutes, Of course, even 

the Supreme Court conceded the Federal tax had no relation to 

succession to property. Mr- Justice O’Connor, however, points 

out that as distinguished from a conveyance inter* vivos 

"the power to dispose of property by will or descent Is always 

a statutory power, and the state*which confers the power may 

impose conditions upon Its exercise,'*
2

t In Commonwealth v, Hew South Wales the High Court upheld

a state stamp tax upon a transfer given by the Commonwealth 

In respect of lands which the Commonwealth had sold to a 

private individual. The ground of this decision was that the 

tax was not upon the Commonwealth but upon the purchaser, 

Mr; Justice Isaacs while disapproving the doctrine of implied 

prohibitions, dissented on the ground that if the Court were

' to be logical-about the matter it must regard this tax as

an interference with the power of the Commonwealth to dispose 

of its property. He argues that under the decision of the 

Court "...the State may deny any validity or force whatever tott 

the transfer without being open to the charge of interference 

with the Commonwealth Government, and so prevent the title 

ever reaching ths transferee s a result seriously affecting the

-i’ _ value of the Commonwealth transaction. ’*

1. 3 C. L. R. 807 (1906)

2. 25 0. L. R, 325 (1918) 



The doctrine of Immunity of Instrumentalities is not limited 

to non-interference by taxation* Thè High Court has held in 

Roberts v. Ahern that a State could not interfere with a 

private contractor performing servlees for the Commonwealth 

Government. The Courthas however refused to give exemption 

to a federal officer from State laws requiring operators of 

automobiles to have licenses . The Supreme Court has reached
2.an opposite result in Johnson v. Maryland

In 1906, in Railway and Tramway Service Assocn. v. N.S.W 

Railway Traffic Employees Assocn. the Court held that a federal 

industrial arbitration award did not bind the State in the 

operation of a government railway. Thus it was established 

that the rule laid down in D’Emden v. Redder applied equally 

as between the Commonwealth and the States and their 

governmental Instrumentalities. In holding that the State 

government railway Was astate Instrumentality and that, the State 

was performing a strictly and essential governmental function 

in operating the same, the Cdurt was clearly justified in the 

circumstances.

rtWith regard to state railways it is a matter of history that 

before 1890 all the six Colonies had established State railways 

the control of which formed a very large and important part of 

State administration.“

A very .persuasive argument is'found in the Constitution itself 

sec* 51 (xxXlil) of which provides that the Commonwealth may 

acquire the State railways, clearly indicating that the fathers 

of the Constitution regarded the operation of railways as a 
proper governmental function.

1. 1 C. L. R. 406 (1904) 2. 36C.L.R. 170 (1925)
254 U.S. 51 (1920)

3. 4 c. L. R. 488 (1906)
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On the question of what constitutes an essential governmental 

function the High Court of Australia and the Supreme Court of 

the United States will differ for many years to come*

The extraordinary thing is however that the High Court has

not gone as far as the Supreme Court in holding operations of 

government to be '’instrumentalities'’. Thte in Employees Union v, 

Melbourne 1 it was held that a municipal corporation is not 

an instrumentality of the State. Chief Justice Griffith 

dissehted in view of his earlier decisions, but he had how 

become the minority as the personnel of the Court had been 

Increased to seven members.

Five years previously the Court had held that the Commonwealth 

Bank, although incorporated and operated by the Commonwealth,
' 2 

was not an instrumentality of that government.

These Cases between 1915 and 1919 show clearly that the 

new Court was gradually strengthening its precedents against 

the whole theory and, doctrine of implied prohibitions.
However, in 1907, in Commissioners v. Baxter^tie High Court 

had held that it was not bound by the decision of the Privy 

Council on this question and so with some modifications and 

limitations the doctrine remained the law In Australia until 
the H|.gh Court in the Engineers* Case^ln 1920 overruled 

D* Emden v. Pedder and subsequent cases so far as they rested 

on the theory of implied limitations.

1. Federated Municipal Employees Union v. Melbourne, 26 C.L.R
508 (1919)

2. Heiner v. Scott, 19 C< L.R. 381 (1914)
3. 4 C.L.R. 1087 (1907)
4. Amalgamated Society of Engineers v. Adelaide SS CO 28 CLR 129

(1920)



In the United States, it was not until 1905 that it was held
1

in South Carolina v. United States that the exemption of state 

agencies and Istrumentallties from national taxation is limited 

to those which are of a strictly governmental character, and 

does not extend to ti'se which are used by the state in the 

carrying on of what resembles an ordinary private business.
2This principle has been affirmed in Ohio v. Helve rlne; a case j 

in which the State, as In the principal case, had undertaken 

the regulation of the liquor business bysetting up its own , 

retail selling agencies.
The doctrine was also adhered to in Helvering v. Powers^ the 

Court holding the trustees of a street railway company liable 

for federal Income tax although the State had virtually acquired 

the railway and the trustees were in effect officers of the 

State..

One of the earliest limitatinns upon the doctrine that 

a tax upon federal securities or upon the interest therefrom 

interferes with the power of the Federal Government to borrow 

money was the upholding of a state suacession or legacy tax 

upon property passing to a legatee even though the property in
4

question consisted wholly or partially of federal securities.

No purpose would be served by reviewing all the cases 

applying or limiting the application of the doctrine.

Sufficient has been Said to show the main points on which 

the two constitutional systems differ.

1. 199 U.S. 437 (1905)

2. 292 U.S. 360 (1934)

3. 293 U*S* 214 (1934)

4. Plummer v. Coler , 178 U.S. 115 (1900)
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" CONCLUSION

"The Constitution Act is not only an Act of the Imperial 

legislature, but it embodies a compact entered Into between 
the six Australian Colonies which formed the Commonwealth."1 

ChiSf Justice Griffith’s statement proved to be the keynote 

of the High Court’s constitutional interpretation from 1904 

V until 1920.

1. Griffith, C.J. in Railway and Tramway Service Association

v. N*S.W. Traffic Kmpldyees Assocn. 4 C.L.R. 488 , 534 (1906)

2. Beveridge; Marshall, IV, 343*

Mr. Justice Higgins has nointed out that if the Justices of
$ <

the first 'High Court erred they, did so under the fasclnatldn 

of Marshall and Jurists and statesmen of equal greatness.

It is hard to Justify reading implied prohibitions into 

an Act of Parliament but it is considerably easier if one 

calls the instrument interpreted."a compact.“

-/ The three men who constituted the first High Court had

been statesmen in their own Colonies, they had taken part in 

every movement to make Australia a na tion instead of a 

geographical expression* Having regard to all the 

circumstances who can blame these men for attempting to follow 

in the footsteps of Marshall in weaving together the 

"enduring strands of that mighty cable woven by him to hold 

the American people together as a united and imperishable 

nation. 1 2



From the time that Justices Higgins and Isaacs took their 

places upon the High Court bench it became obvious that they 

disapproved of the doctrine of immunity of instrumentalities 

both because of fallacies inherent In that doctrine and because 

they opposed the idea that the Court could read into the
. ■ u . '

Ï ''

Constitution such implied limitations upon the legislative
• 1 ■ : : : F ' -

pov/er of the Commonwealth and of the States as the Court 

should deem necessary for benefit of the Commonwealth.

In 1913, there were three more appointments to the High Court. 

From then on it was only a question of t'haé-'before the Court 

was to reject the doctrine of implied prohibitions.

Even before his resignation in 1919 Chief Justice Griffith had 

been compelled to modify the doctrine.
1

Finally in the Engineers* Case a majority of the Court 

overruled D*Emden v. Pedder and established the principles of 

construction laid down by the ?rivy Council IN Webb v. Outrim 

in 190$, as the true and only method of constitutional 

construction. The exact question in this case was whether 

the Commonwealth Conciliation and Arbitration Act was binding 

upon the State and its civil servants. The Court held that 

the Federal Act bound thé State in its relations with its 

employees who were engaged in State operations.

"It having once been ascertained in accordance with those rules

of construction (applied by the Privy Council) that a power 

has been conferred on the Commonwealth Parliament by the 

Constitution, no ■implication of a. prohibition against the 

exercise of that power can arise, nor can a possible abuse of 

the power narrow its limits«.H

1> Amalgamated Society of Engineers v. Adelaide Steamship Cpmpan

2Ô C. L. R. 129 (1920) } -
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On the ba3is that the Court is the guardian of the Constitution 

and not of its own prior decisions Mr. Justice Isaacs for the 

majority of the Court undertook an examination of all the 

decisions of the Court on the subject of implied limitations. s 

"The more the decisions are examined, and compared with each 

other and with the Constitution itself, tne more evident it 

becomes tnat no clear principle can account for them....... 

’‘The attempt to deduce any consistent rule from them has not 

only failed, but has disclosed an increasing entanglement and 

uncertainty, and a conflict both with the text of the ,

Constitution and with distinct and clear declarations of law 

by the Privy Council.",

The Supreme Court of the United States would nardly ag^ee with

Tfr. Justice Isaacs when he says: "A judicial tribunal has 

nothing to do with the policy of any Act which It may be 

called upon to.Interpret. That may be a matter for private 

judgment. The duty of the Count, and its only, duty, Is to 

expound the language of the Act in .accordance with the 

settled rules of construction."

Supporters of tne doctrine may ask whether the federal 

government is helpless in the face of a direct and discriminatory 

tax on or interference with their operations. The answer

constitutional amendment, arid that the Judges in leaving the 

remedy to the people would be doing their duty.

Decisions which are adverse to the wishes if the people,, such., 

as Chisholm v. Georgia, have produced prompt relief through 

an amendment to the Constitution.

'i



"Ä.
As a matter of fact the High Court approved the principle of 

D’Emden v. Pedder so far as it rested on 

federal étatute over a conflicting state

the supremacy of a

statute «

1

exemption to ItsIf the Federal Government wishes to give 

officers it can make express provision for this exemption.

On the other hand th© Commonwealth Parliament has recognized 

that Its officers are still citizens of the States and must

share in the support of those States with those citizens who

do not claim the privilege of being a servant of the Federal

inconceivable that the FederalHomer# it is

Government should be subject

Government.

the hundreds of post offices throughout the country, a

maintained for the benefit of citizens of all th© states.

This problem was expressly provided for by the framers of the

Constitution in section 114

In the United States the doctrine continued but the 

decisions show clearly that the present Court is not disposed

to extend;the doctriiae* There are members of thè Court who 

y

would overrule certain casés which have the effect of giving

economic benefits to private Individuals without giving any

material benefit or immunity to the Government concerned.

Tifost of the criticism Of the décisions of the Court are is

based on economic grounds, and the fear that the field of

federal taxation has

However, the Supreme

been seriously narrowed.

Court has retained the power to determine

in each, case what is and what is not an essential governmental

function. In some of the more recent cases the Court has

used this as a ground for denying immunity to a State undertaking



Opponents of the doctrine have received. new hope from certain 
recent decisions of the Supreme, ^ourt. Leaving aside the 

cases dealing with taxation of government contractors, and 

taxation of government lessees •these cases are as follows* 
In Fox Film Corporation v* Dó.yffl'*' the Supreme- Court held that 

copyrights are not Mipstrumenthlities Hof the Federal Government 

and so not exempt from state taxation so far as the state 

tax is upon the royalties therefrom and is a non-discriminatory 

tax* "The nature and purpose of copyrights place them in a 

distinct ca tegory and we are unable to find any basis for the 

supposition that a nondlscrlminatory tax on royalties hampers 

in the slightest degree the execution of the policy of the 

copyright statute*”

The Supreme Court definitely overrule a the case of Long v* 

Rocmoá in which they had held that royalties from patents 

were excs-H from state'taxation.

Another important case, although one of limited significant
3is Board of Trustees V* United. States' in,which the Court he id - 

that the doctrine does not exempt imports by a State from 

customs duties imposed by the Federal Government.

"The principle **.of the Immunity of state iristriimentalities 

from federal taxation,, has. its- inherent limitations* *.* It is a , 

principle implied fro® the necessity of maintaining our dual 

system of ..government*.....Springing from that necessity it doos ' 

not extend beyond it*”.

í/hat. .these'’ inherent dimita tionja” are, the Supreme Court w(li 
discover from timé to .time.
. . ... ..... ... ..... ■ - ■.. . ’ -I .. , J ... ... . _ .- . ' . .. . ■.. .... - ■ - ■ ■■ ______1 . .

1* 286 U.S. 123 (1932 ) 2. 2'77 U.S 142

3. 289 0.5* 48 (1933) ' , ,
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