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AN AMATEUR REALIST LOOKS AT STATUTES, 
JUDGES AND THE LAW

THE GENERAL PROBLEM OF INTERPRETATION

"There’s glory for you!"

"I don’t know what you mean by ’glory,”1 Alice said.

Humpty Dumpty smiled contemptuously. "Of course you 
don’t — till I tell you. I meant ’there’s a nice 
knock-down argument for you!**
"But ’glory* doesn’t mean *a nice knock-down argument,*" 
Alice objected.

"When I use the word," Humpty Dumpty said, in rather a 
scornful tone, "it means Just what I choose it to mean — 
neither more nor less."

"The question is," said Alice, "whether you can make 
words mean so many different things."

"The question is," said Humpty Dumpty, "which is to be 
master — that’s all.*^

Although somewhat hackneyed, this quotation is of real 

significance wherever language is used in the transference of ideas 

and thoughts from one mind to another. The casual observer, by 

common usage and acceptance, would seem to attribute an absolute 

quality to words when, in reality, they have an inherent elasticity 

and language is always subject to a certain amount of expressional 

ambiguity. If we view words and language in their true character 



tools or devices of expression, we may conclude that they hare no 

inherent validity or aharaoter separate and apart from time, place, 

space, and things. They are, in fact, symbols much the same as 

arithmetic symbols and enjoy no more charaoter or validity than do
2/

numerals or other symbols. Consider the number ”4” in the abstract, 

isolated from all other experience and reality. What inherent mean

ing has it? Is there a quality of being or reality attached to and 

inherent in this arithmetic symbol? Is there a quality or state of 

foumess? Meaning is at once apparent if we relate the numeral "4" 

with time, space, place, or things. The number "4" may be used to 

identity an infinite variety of material objects. It may be connected 

or tied up with apples, islands, days, or miles. It is significant 

that words, symbols, or numerals are without meaning until related to 

things, but once a relationship is established almost no limits exist 

as to the number and variety of objects that they may be used to 

identify. Furthermore, it is significant that words do not operate 

automatically. They have no apparent utility or effectiveness until 

subjected to the mental process of interpretation. It must be 

remembered that this process of interpretation operates at two differ

ent stages in the life hist oxy of a word used to convey a thought or 

an idea. The mind originating the thought, the thinker, who later 

becomes a speaker or writer, must, on the basis of his experience and 

knowledge, choose from the available cone opts and labels or create 

new ones that will identify and serve to convey the idea from the 

originating mind to that mind on the receiving end. The factors of 



oho ice or Interpretation are operating at this stage and an element 

of expresslonal ambiguity is inescapable. On the receiving end, the 

mind of the hearer or reader coming into contact with the particular 

word, or combination of words, gives meaning and significance to 

the concepts used« Such meaning is conditioned and colored by the 

experience and memory of the receiving mind and intellect. Since 

the process involves the factors of selection and choice, an 

element of error and ambiguity is always present in the interpreta

tion, Thus mqy wo not conclude there is no essential or inherent 

validity either in numerical or word symbols unless they are related 

to things or reality and their meaning is dependent upon the function 

ing of the individual mind, conditioned by experience and memory. 

Average readers accept the simple statements of Humpty 

Dumpty in their native context without protest, but, upon departing 

from the whimsically entertaining pages and the immediate environs 

of Lewis Carroll’s delightful book, these came average readers are 

apt to view the sama statements and theories with alam and with 

groat misgivings« However, in the field of general literature, the 

principles announced so pompously by the wiseacre Humpty Dumpty 

to his inquisitive little friend ar# accepted without question and 

recognised as fundamental rules of thumb. Who would deny for a 

moment that words have functioned as the argosies of thought in the 

field of poetry? It is readily admitted that the lightly-tripping 

thoughts, the gossamor-liko imaginations of Shelley, Byron, Duns,



Milton, Keats, and myriad, others, utilised, language merely as the 

tools or media of expression. The delicate quality and nature of 

their thought has not been imprisoned too ruthlessly within the iron- 

bound limits of words. In this field of human activity a certain 

looseness or freedom of interpretation is a perfectly legitimate 

process. It is the reoooiised rule without qualification, excuse, 

or rationalisation.

Perhaps it was the artist-historian who first made use of 

rude symbols and a crude sign language to picturise and chronicle the 

important or imp ressira events within his experience. Let us 

survey one of those early masterpieces for a moment. We see the 

crude figure of a man appearing in connection with a ourious figure 

of fish-like characteristics. It is, perhaps, a picturizatlon of 

sane event of importance occurring in the society and ora of the 

artist. It would not bo seriously questioned that this deyioe was 

being used for the purpose of conveying the thoughts of the artist

historian to the minds of other or lator-day human beings. The 

example given oould, of course, signify almost anything from an early 

version of the "Jonah and the Whale Story" to a picture of a pre

historic Irishman ordering his usual Friday evening repast of the 

usual Friday evening variety. The process of interpretation must 

supply missing parts and fill in between the lines. Thus, it is 

obvious that interpretation is a necessary and legitimate process in 

giving meaning to a sign picture of an event in the life of early 

man. The point should be made that the event was one thing, the



mental conceptIon of the artist another, his attempted picturlsation 

another, and the interpretation of those viewing this early work of 

art was still another thing. Unquestionably, there is much zoom for 

variation and looseness. The final result, impression, picture, or 

oonoept developing in the mind of a present-day anthropologist, who 

chanced to view our hypothetical relic of an ansient society, could 

very possibly be something quite different from the actual event tha 

had attracted ths attention of the early-day artist-historian.

The psychological nature and basis of the process of 

interpretation in the realm of music, drama, the dance, and other 

arts is accepted without question. Discussions of the psychological, 

stimulus-response variety stir little or no resentment in these
a .

fields, 2ven the most naive will admit that a musical score ia 

interpreted differently by different musicians; that upon different 

occasions the interpretation of any one musician may vary tremen

dously with each rendition ar performance, the particular perform

ance ar interpretation being determined by the feelings and emotions 

of the performers at a particular concert, furthermore, it will 

not be denied that music arouses varied responses and feelings in 

the minds of different individuals in an audience; that it usually 

means different things to different hearers and different tilings to 

the same individual upon different occasions, Vo must gdmit that, 

to some unfortunate individuals, music possesses no meaning whatso

ever, In view of the facts, can we not safely conclude that a 



thought process, or interpretation, is necessary and legitimate in. 

the apperception, realization, understanding and appreciation of 

music by human beings?

language, whether written or spoken, words whether in a

form recognised as poetry, prose, or other variety of literature, 

have no significance or meaning without the aid of a mental process 

of interpretation, leaning is then of a complexion peculiar to the 

particular or individual mind, conditioned and determined by the past 

experience and the actual memory recall of the individual concerned, *

If it were possible, by careful psychological experimentation.

to isolate one single unit of experience or lump of reality capable 

of producing only one single kind and typo of stimulus; if then it 

were possible to find a human being whoso sensory organs picked up 

only this, one type of stimuli, whose connecting nervous system trans

ferred only this one kind of stimulus and whose brain received only 

this one kind of stimulus, then it might be possible for the single 

unit of experience or reality to produce a consistent and invariable 

impress ion or sensation, in which case meaning would bo consistent and 

absolute. But obviously such a thing is fanciful and impossible, 

heality and experience does not present itself in single, isolated units, 

lumps, or blocks; and possible stimuli, resulting from our contacts 

with reality, are over-changing and varied to the nth degree. Choice 

or selection of stimuli is dependent upon the organisation and receptive 

ability of the sensory mechanisms of a particular individual.



Transference of such stimuli as are chosen or selected by the sense 

organs is still further a process of choice or elimination, depending 

upon the construction of the connecting system of the individual 

concerned; and so on, all along the line, there exists a process of 

unconscious selection or conscious choice and the conclusion is 

inescapable that meaning and interpretation is a process depending 

upon the particular human being cancezned« and that words are essential 

ly and inherently ambiguous •

The above conclusions, once articulated, seam to be

rather obvious and almost too apparent to deserve serious attention; 

but the obvious thing respecting one field of human thought and 

activity assumes an entirely different complexion when transported 

into another field* The truth of this observation la seen if we 

approach the strong language of the law Where words are made of stern

er stuff* Words are here the masters of men* Language is consistent, 

isnutable and of a transcendental and absolute quality* Forgotten 

are those other fields of human aotlvity and the recognised fact that 

therein words are mere devices or tools for the conveyance of impress

ions and thoughts from one human mind to another* It is highly 

significant that the attitude of Humpty Dwnpty is certainly not the 

characteristic attitude of law and lawyers. As a result of the 

scholasticism of the coninon law and this characteristic attitude of 

law and lawyers antedating the era of Lord Coin ly several hundred 

years, we have come today to regard legal concepts with & reverence
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character litlc of religion« The weasel word* "due process" present 

a typical exanple of this ph*1 omena. The majority of law men would 

contend, vociferously that an absolute and immutable meaning should be 

given to the phrase anl such an attitude is steadfastly maintained in 

spite of the obviously conflicting facts« Anyone but a lawyer examin

ing a number of judicial opinions involving the "due process" concept 

probably would be convinced that the content and interpretation of 

the phrase varies with time, place, aid. things and that its meaning 

depends upon the particular judicial evaluation of the particular, 

factual and human situation or problem coming to the judge for a solu

tion. Such an attitude, though very generally that of laymen, is utterly 

unacceptable to moat lawyers and enjoys only a niggardly air of 

respectability in the more polite legal oircles« However, a snail 

minority of eminent lawyers, judges, writers and law teachers refuse to 

pay the usual reverent lip service to this and to other similar "legal
4/

labellums’’. The following exoerpts, illustrative of the views of this 

group, indicate a definite departure from the traditional forms of 

legal idolatry«

Justice Holmes once remarked, "Is it true that in theory any 

document purporting to be serious and have some legal effect has one 

moaning and no other because the known object is to achieve some 

definite result? It is not true that, in practice, a given word, or 

even a given collocation of words, has one meaning and no other. 

A word generally has several meanings, even in the dictionary 

even the whole doc men t is found to have a certain play in the joints 

when its words are translated into things by parol evidence, as they
5/

have to be."



The following language is found in Gray: nature and Sources of the 

Law» "Interpretation is an art and not a science. Meaning is derived from 

the words according to the feeling of the judges and not by any exact and 

foreknowable process of reasoning. Unquestionably rules have been laid down
e / 

but their generality shows that pretty much is usually left to the judges." '

The following succinct statement of Freund is highly significant. 

"Legislative language is a matter of ’behaviorism* as much as a matter of logic.

The following statement from Frankfurter and Green, The Labor Injunct

ion, is quite a departure from the traditional attitude:

"The Claton Act was the product of twenty years of voluminous agitation.
It cane as clay into the hands of the Federal Courts. The results 
justify the French cynicism, ’The more things are changed legislatively, 
the more they are changed judicially. *"Qy

The above statements typify a brand of legal philosophy catalogued 

in recent years as "the Functional Approach," "the Sociological Approach," 

"The Realistic Approach," "the Free Law School," or under various other labels. 

Irrespective of its labels or other mode of identification, this type of 

legal thinking is steadily gaining popularity in American jurisprudence and 

it gives promise of many needed reforms, both in procedural and substantive law.

Actually, the so-called "realist movement" in American legal philo

sophy has developed slowly, although faint evidences of this particular brand 

of legal thinking may be observed throughout a number of years of American 

legal histoiy. Ardent realists, desirous of establishing a semblance of 

respectable historicity for their credo hearken back to the late nineties and 

fix upon the year 1897 definitely as the natal date of this new faith. In 

that year Justice Holmes delivered himself of an address in which, as was 

usual with him, numerous and assorted pearls were thrown to those of his
9/brothers in the legal profession who were present. The disciples of this
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stimulating and disturbingly interesting faith have been few in 

number but they have been active and their efforts have been increas- 

ingly effective. As oneAwrit,er remarks, "The realist movement in 

American legal thought may be said to have reached its flavor within 
io/the past five years." However, irrespective of the effective work 

already done and the enthusiastic optimism of the faithful, the great 

rank and file of American lawyers, judges, and law men still order

their lives, their thinking and their professional conduct in a style 

that would have won high favor with Lord Coke and other antiquarian 

survivals of an outmoded medieval scholasticism.

Wo can only hope that the day is not far distant when this 

country will produce numbers of intellects, thinkers, or legal 

scholars who will give to American and English jurisprudence contri

butions similar to those already made by Sony and Von Ihering to the 

legal literature of their respective nations*
INTERPRETATION ANCIENT AND MODERN

Continental jurists have long distinguished between the 

judicial process or concept of construction and that of interpretation, 

reoognizing that in the former process the words of a statute are con

sidered merely as guide-posts within the limits of which a judge is

allowed wide discretion in the formation of a decisions vhile in the 

latter process, words are regarded as having a strict and absolute

meaning from whioh the judge is not permitted to vaiy in arriving at 

judgment and decision. American law and lawyers recognise no such 

distinction. The term "interpretation" is used loosely and includes 

both the continental concept of interpretation aid that of construction.



Early oonmon lav judges employed both processes under an 

11 lustre legalism known as "the Equity of a Statute" without distin

guishing clearly ths one procedure from the other but we know that, 

by means of this legalism, the early judges legitimately were permitted 

a sdde discretion respecting the handling of situations arising in 

connection with a particular statute. Of course, this practice made 

the judges the final arbiters, giving them rather than the legislature 

the last chance at the interpretation of a statute and the interesting 

fact is that we find early legal writers frankly admitting that this 

practice constituted judicial legislation. They justified such a 

procedure, at least in their ovn minds, with sta tenants to the effect 

that legislative bodies were democratic and elective, unlearned in 

the law and, in fact, much less capable than the judiciary in such
13/

matters. The fact that the judges often assisted the legislature in 
i*/

the drafting of important statutes was also used to justiQr the appli

cation of this doctrine and to further rationalise the difference 

between legal theory and actual practice. Respectable legal theory, 

both at the time of Lord Coke and at the present, firmly establishes 

the legislature as the "law maker" and insists that the function of 

the judge is limited merely to the use and application of finished 

legislative products.

Although we find definite statements in many American oases 

to the effect that the "Equity of a Statute" doctrine has been re

pudiated, the same results, once made possible at the common law 

by the use of this dootrine, are reached by present day judges but in 

a slightly different manner. In Amerioan jurisprudence, the use of 

other maxims and fictions has supplanted application and use of the
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\ ■
"Equity of th* Statute" dootrim. To a great degree, the maxim havixg 

to do with "the intention of the legislature" accomplishes the magio 

once performed by the old common law "Equity of the Statute" doctrine.

The truth of this statement is obvious if we look at the

language of early oonmentators on the oonnon law. also examining
comparingoarefhlly the language of several old cases and then -asmjpaee our findings 

with the language of recent cases. Let us look first to Plowden's 

reports. He quotes from a statute of Edward II as follows - "A
15/

prisoner Who breaks prison is guilty of a felony" and comments thereon 

to the effect that the statute is to bo read with common sense and that 

a prisoner sho breaks prison to save himself from being burned to death 

does not violate the statute. Puffendorf speaks of another old 

statute« as follows - "that Whoever drew blood in the streets should
16/

be punished with the utmost severity." He then remarks that such

a rule does not apply to the surgeon or man of medioine who bleedw a
thesick, distressed or injured man in the streets to save« patient's life.

Yjf contain
Plowdens notes on Eves ton v, 3tudd/the following analogy as explanation 

and justification of judicial activity in connection with statutes.

"for as a nut consists of the kernel and a shell, so a law consists of 

the letter and the sense and as the kernel is the fruit of the nut so 

is the sense the fruit of the law." He then soys the judges may extract 

the kernel or leave it in the nut. The attitude instanced by these
old common law

remarks seems to be a frank admission that the/judgesware bending ths
and seemingly

rules of law to fit the situations before them«/ Shfediaia no attempt was made
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to disguise the fact of their applying the statutes in that manner. 

Reference to the will of the legislature, if made at all, was not re

garded as the "sine qua non." The judges stated simply though somewhat 

naively that statutes were to bo read and applied with common sense; that 

they, the judges, were the ones who oould and did perform exactly that 

function. What "oommon sense" was they did not say but their attitude 

almost recognises the fact that "common sense" was whatever they themselves 

made it and that the common sense solution was the one they themselves 

worked out and then labeled as the "common sense” solution.
18/The case of U. 3, v. Kirby, decided in 1867 adopts the

19/approach of Load Coke in Haydon's case. The reasoning or rationalisation 

of the two cases is interesting in that it shows a judge resorting to 

the language devices and stylo of the old cases and also using the 

"intent of the legislature" in his attenpt to bolster up and secure an 

acceptable degres of validity for his decision. In the Kirby case, we 

find a Federal statute prohibiting the obstruction of the mail in the 

following terms, ".«••persons who knowingly and willfully obstruct or 
retard the passage of the mall........20/ The facts of this case reveal 

that a sheriff of the State of Kentucky arrested one Farris, a United 

States mail carrier, on a valid bench warrant, charging Farris with the 

crime of murder and the sheriff was indicted for violating the Federal 

statute. The court, confronted with this situation decided that the policy 

behind the criminal laws of Kentucky was paramount and would prevail against 

the conflicting policy behind the Federal statute. In reaching this 

decision, the court
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resorted to the philosophy of the early judges and expressed the 

opinion that all lavs should receive a sensible construction, that 

general terms should be so limited in their application as not to lead 

to injustice, oppression, or to an absurd consequence; but in the 

middle of this logic, reminiscent of the early conmon lav jurists, the 

court pulls in our old friend that resounding monstrosity of legal 

rhetoric, the "intention of the legislature,” ssying, "It will always 

therefore be pres used that the legislature intended exceptions to its 

language which would avoid results of this character.” The court, in 

this instance, sesuis hardly aware of the fact that its own language is 

self »convicting; that thereby it is exposed to the charge of manipulating 

a fiction to bridge a real or imagined difficulty. When the court says, 

"It will always therefore be presumed that the legislature intended,"
obviously resorting to 21/

it is makino wee of a fiction. When we resort to "presumptions” we 

adopt what Von Ihering terms the "lot's play like” attitude. Though a 

faot may or may not exist, we will "play like" or "presto®" that it 

does. The preemption bridges the intellectual difficulty and permits
as if it was certain.

the court to treat aa*4ev4arin> a questionable or,doubtful fact/ However, 

with a none too critical evaluation of their own. judicial conduct in 

the ease and without more upon the point, the judges proceed* as 

though there was no question concerning the validity conferred upon 

their decision by the manipulation of this legal touchstone. The court 

then returns to the logic of the "old timers" and voices the statement 

that "the reason of the law in such case should prevail over its letter." 

At this stage, the court refers to Puffsndorf and Plowden and quotes
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with appi-oval excerpts from the work of both of these early legal 

scholars.

A classic example of Judicial construction or interpreta

tion is found in the comparatively recent case of Trinity Church v, 

0. 3. (143 U. 8. 437) (1893). The statute in this case read as 

follows: "....It shall be unlawful for any person.••»to prepay the 

importation, or in any way assist or enoourage the importation or 

migration of any aliens, foreigners, into the United States under con-
22/

tract.••.to perform labor or servioe of any kind in the United States..." 

The facts of the case reveal a contract between the Holy Trinity Church 

of Hew fork City and a minister named E. Walpole' Warren, an alien, 

residing in England. Ths contract ran for a prescribed length of time 

and called for the services of Warren as rector and pastor of the 

New Yoik Churoh. The Judgment of the court was delivered to the 

effect that the statute did not apply and that the churoh was guilty 

of no violation of law.

This case is a good example of judicial legislation in the 

statutory field. It shows the judges facing a difficult and un

expected factual situation and disposing of the case in a reasonable 

and equitable manner, yet describing their action in the particular 

case as being automatic, guided and dictated by the statutory language 

and the all controlling "intent of the legislature.” The fact that 

the court was faced with a tough problem is disguised and hidden rather 

effectively by dressing up the result in acceptable legalistic clothing.



It is interesting to note that the court tactfully admits in ths 

first paragraph of its opinion that the language of the statute is 

sufficiently general to include the contract in question within its 

meaning, comprehension, or prohibition} but this concession by the 

court is obviously insignificant for thereafter the Judge writing the 

opinion, apparently without even pausing for breath, mounts his horse 

and. immediately rides off in all directions in search of the "intent 

of the legisla ture," but there is really no cause fbr alarm for, upon 

further examination of the opinion, one is Impressed and consoled with 

a very definite feeling that this lost or missing "intent" will soon 

be looated. Indeed, such is the oase. Industry has its own renard 

and pretty soon the Judicial huntsman mty be seen bringing horns the 
and resort to sophomor^ utterance

bacon or, to change figure/he may be seen wending hie way carefully 

through an almost impenetrable tropical growth of Juristic flora et 

fauna, his arm linked triumphantly, yet lovingly, in that of his 

prodigal offspring, "ths intent of the legislature."

Validity is accorded the decision in the Trinity Church case 

almost entirely on the basis of the unerring accuracy with, which the 

Judges have discovered "the intent of the legislature." Certainly, 

the emphasis is upon the impórtame of this particular rationalisation 

and little is said concerning the formulae used by earlier Judges to 

Justly their activities in the statutoiy field of law.. In fact, it is 

the general tendency of modern Judges to rely heavily upon the 

discoverability of a legislative intent and this fact emphasizes the 

impártame of legislative materials. These materials are important
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If a case oomes before a Judge who unconsciously uses the "intent
„ t without

of the legislature* to support his decision (M4Me knowing or appre

ciating the real significance of this steak legal phrase or his own 

action with respect to it)« The materials are equally important if 

the case arises in the court of a Judge who uses the phrase as a type 

of legal shorthand but with complete awareness of its true signifieaxoe 

and utility. The statements in this; paragraph find support in the
23/ 

following excerpts from the Holy Trinity Church case:

"It must be oonceded that the act of the corporation is within 
the letter of the section, for the relation of reotor to his 
ohurch is one of service, and implies labor on the one side with 
compensation on the other. Mot only are the general words 
"labor" and "s or rice’’ both used, but also as it were to giard 
against any narrow interpretation and «sphasize a breadth of 
meaning to them is added "of any kind" and further, as noticed 
by the circuit Judge in his opinion, the fifth section which 
makes specific exceptions among them professional actors, artists, 
lecturers, singers and danestic serrants, strengthens the idea 
that evexy other kind of labor and service was intended to bo 
reached by the first section. While there is great force to 
fait, t thin* flat wngtf.fi, ¡¡a
denow f PMilUei a traneaaWn li)a.jaftt.ift tfti .prim*. 
case." (Unphasis mine.)

The oourt now attempts to Justify its decision with the following 

language:

"It is a familiar rule that a thing nay be within the letter of 
the statute and yet not within the statute, because not within 
(I) its spirit nor within (2) the intent of its makers. This 
has often been asserted and the reports are full of cases 
illustratirg its application. This is not the substitution of 
the will of the Judge for that of the legislature; for frequently 
words of general meaning are used in the statute, words broad 
enough to include an act in question and yet consideration of the 
whole legislation or of the circumstances surrounding its 
enactment or of the absurd results which follow from giving such 
broad meaning to the words, makes it unreasonable to believe that 
the legislator intended to Include the particular act." (Numerals 
and emphasis mine.)
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This seems contrary to the opening stat® ent of the court to the

effect that congress was specific in its o hoi co of language ant

legislative style, but the court continues on its hunt for the legis-
» the

lative intent and/justif ioation for-a result, shall we say* already 

determined prior to this legalistic hunting forsy.

"If the literal construction of the words of a statute be 
absurd, the act must be so ooistrued as to avoid the absurd
ity. The oourt must restrain the words. The object designed 
to be reached ty the act must limit and control the literal 
import of the terms employed."

The court, in guarded language, now attempts to use the title of the

act as indicative of a legislative intent.

"When the mind labors to disooiver the design of the legislature 
it seises everything from vhich aid can be derived; and in such 
case the title claims a degree of notice and will have its due 
share of consideration."

"Neither party contends that the title of anaot can control 
plain words in the body of the statute; and neither denies 
that taken with other parts it may assist in removing anblguities. 
Where the intent is plain nothing is left to construction."

But the language of the oourt is unconvincing and it is not strength

ened by the actual language of the titlo reading as follows:

"An act to prohibit the importation and migration of foreigners 
and aliens under contract to perform labor in the U. 3., its 
territories and the District of Columbia.^/

However, in spite of the vagueness and generality of the language used 

in the title of the act, the court finds some consolation in it and 

remarks as follows:

"Obviously the thought esqpressed in this reaches only to the 
work of the manual laborer as distinguished from that of the 
professional man."

One of the most sensible and convincing arguments offered by the

court is found in the following language taken from the case of

U. S. y, Union Pacific Ry. --fl»- (.1875)
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In that casa the court, in speaking of the meaning of a statute, says;

n?or this the court properly looks at contemporaneous events, 
the situation as it existed and was pressed upon the attention 
of the legislative body«"

The following reference to economic, and social conditions an^r comments 

upon thé factual background of the act shows an admirable attempt by

the court to get at the fundamentals of the case:

"The motives and history of the sot are natters of cannon know
ledge* It had become the practice for large capitalists in 
this country to contract with their agents abroad for the 
shipment of great numbers of an ignorant and senile class of 
foreign labor."

The importance of legislative material is instanced by the following 

reference of the court to the committee report on the bill:

"The conmittee reported the bill favorably and without change 
in order to secure passage at the rapidly closing session. 
The committee recogiized the need of several changes in its 
report, particularly with reference to the phrase labor and 
service which the conmittee thought inexact and that a substi
tution of ’manual labor* and 'manual service* would bettor 
accomplish the ends sought.’’ /

7/- this
The great weight given by the court to/American theory of the freedom 

of religion shows the tremendous importance of extra legal considera

tion. A great amount of material is cited on this point and thsn the 

conclusion of the court roads:

"In the face of all these, shall it be believod that a congress 
of the United States intended to make it a misdemeanor for a 
church of this country to contract for the services of a 
Christian minister residing in another nation.

The very strength and convincing quality of the factual information 

presented by the court in its attempt to construct the legislative 

intent is the strongest argument against the possible existence of a 

legislative intent* Had all the facts presented by the court been 

known to the legislature, and had the legislature remotely conceived 
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of the problem in the instant case, undoubtedly the legislature would 
this specific 

have provided adequately for the exemption of the present problem- 

si tuaticn from the operation of the statute. But it did nothing 

respecting the situation and any intent attributed to it by the judges 

would seem to have been constructed by them out of thin air. There

fore, it would seem that the paternity of this doubtful offspring, 

"the intent of the legislature," is traceable to the judges and not to 

the legislature.

By reference to a discoverable or discovered legislative
29/ 

intent, courts have construed the wards "single man" to mean a widow. 
30/ 

The language, "an unmarried person not having a child" was construed 

to mean a wide* whose child was married and living in another state. 

Many other cases Involving similar constructions of statutory language 

could be cited and quoted at great length but, at this point in the 

play, the poetically minded, in all probability, will bo more grateful 

for the substitution of the following citation from "The Hunting of 
31/

the Snazfc." Sven legal scholars should appreciate the applicability 

of the following couplets respecting that type of legal statement 

having to do with the judicial search for "the legislative intent”
32/ 

instanced so pointedly by the case of U. S. v. Trinity Church.

"They sought it with thimbles, they sought it with care; 
They pursued it with forks and hope; 

They threatened its life with a railway-share; 
They charmed it with smiles end soap."

Actually, A modern judge, when confronted with en unfamiliar or new 

situation arising under a statute, must first evaluate and catalog the 

new situation in his own mind and it is highly significant that his 



action at thia point, to a largo degree, is determinative of the final 

disposition of the particular case. It is not to bo denied that, at 

this stage of ths Judicial prooess, ths Judge makes use of his legal 

learning and experience but he also makes use of extra legal material 

and experience. Folloving the conservative legal view, insisting that 

the problem is strictly legal to be handled by a law man ar Judge in 

a strictly legal manner by reference to legal criteria, loads to error 

but, similarly, error is inevitable if wo follow extreme realists in 

their insistaroe that law cases are decided by Judges on the basis of 

strictly extra legal experience or material, prejudice, or hunches. 

There is some truth in both contentions but neither view is absolute. 

It would seem more reasonable to.regard legal learning and experience 

as not unlike other learning and experience and to conclude that the 

Judge draws from the totality of his knowledge and experience in 

evaluating and disposing of situations coming to his court for solution.

We must realize that a Judge is still human, even after 

pulling on hl8 silken robes, putting up his hair and climbing upon 

the bench. His thinking and actions are not thereafter limited and 

circumscribed by the bounds of the so-called "field of the law." His 

assumption of the Judicial role io not a complete abandonment of all 

other characteristics and thougi hi s personality is undoubtedly con

ditioned by the new surroundings, he is still subject to and a 

creature of past habit patterns, experience, and knowledge, ' To hold
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otherwise is to Indulge in a type of primitive thinking and to place 

the judge in the category of medicine men, magicians, sorcerers or 

other men of mystery, whose pronouncements and performances gain 

validity, respect, and acceptance because of fear, emotion, ignorance, 

superstition and lack of proper understanding on the part of other 

members of the particular social or political unit.
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The hundreds of reported oases which today fill thousands 

of volumes are in reality essays or oven debates and arguments written 

by Judges to support and Justify a particular solution or settlement 

of a particular human, conf Liat» Properly speaking, we may say that 

these cases record the manner in which the JikLges settled a particular 

human argument or conflict and further they constitute an enumeration 

of what the Judges believM wore their reasons for having arrived at
34/ and imposed the particular solution upon the parties involved» It is 

true that other reasons than those mentioned in the case may have 
they 

entered into the settlement as worked out by the Judges, but these» are 

off the record, so to speak, and it is seldom that the authors of law 

decisions refer to those other reasons» The rules of the game require 

that certain formalities be observed and that a decision be dressed 

up in approved legal language. A bare decision without the customary 

trappings and trimmings is no decision at all. In all probability it 

would be inaccept able to the parties concerned and quite probably 

disturbing and unsatisfactory to the Judge who rendered it. A Judge 

handing down a decision without the recognised and usual legal 

dramatization would encounter the same opposition aid face the same 

type of risk that would befall a baseball umpire who suddenly departed 

from the traditional form of "umpish" behavior. Though it is hard to 

imagine one of our "big league umps” sinking to such a low level, let 

us attempt to picture the scone that would take place if, at the 

opening game of the season in the Tankae stadium, an umpire stalked 

quasl-majestically to his place dressed in a bathing suit. Even though 

the players raised no objection to this kind of thing, the fans would
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hardly stand for it and very possibly, early in the game before very 

many decisions lad been made, both the players and fans would be 

seriously questioning not only the decisions made by this new style 
both

umpire but serious doubts would be entertained as to his qualifications 

and ability as an umpire and as to his sanity, The result would be 

that both players and fans would protest against the authority and 

validity of such decisions and it would be necessary to stop the game 

or to call another *'umpsH and allow the game to proceed according to 

traditionally acceptable and usual formalities. Assuming that no 

objection was raised immediately by either players or fans, it is not 

hard to picture complications arising immediately after the first 

close decision. Carrying the figure still further, let us suppose , 

by considerable stretching of the imagination, that the umpire adopted 

a new method of announcing his decisions on pitched balls. Instead of 

the usual jarring, gutteral growls, and the violent physical gestures 

which normally give an air of validity to "umpish" decisions, suppose 

announcements were made in a disinterested and manner and

in a soft, well modulated voice, otherwise the umpire displaying no 

physical activity whatsoever. Unquestionably the validity formerly 

tendered ’’umpish" decisions would be decreased tremendously and it is 

doubtful whether players and fans would accept such a change even
pointtemporarily. To carry the part-further, let us try to imagine and 

picture judges suddenly and without warning to litigants or to the 

public, handing down their decisions in a manner simulating baseball 

umpires. The result is obvious. Although a decision rendered under
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these conditions might have bean the just and correct solution of 

the particular human conflict, it would hardly be acceptable to the 

litigants and would certainly enjoy very little respect end validity 

in the eyes of lawyers and the pubi io«

The decisions of a baseball umpire and a judge are in many 

ways quite similar; the former, surprising as it may seem, enjoy a 

greater inherent validity than the latter. While the bare decision of 

the "ump" possesses a prima fade validity, it usually enjoys a greater 

validity if accompanied by violent physical gestures and by loud and 

jarring vocal behavior. The bare decisions of contemporary Judges 

possess a prima fade acceptability but they acquire further validity 

and to a great degree are justified by the execution of written judicial 

opinions or by a typo of vocal behavior on the part of the judges 

involving manipulation of accepted aid respected "law lore" or so 

called "principles of law".

A legally acceptable opinion having to do with the judicial 

process in the special field of statutory law usually voices or relies 

upon statements similar to the following:

1. The American political system recognises a

clearout distinction and establishes a complete sepa

ration of the legislative, judicial, and executive 

functions of government.

2. The legislature "makes" the law.

3. The judiciary applies the law as "enacted" by

the legislature.

4. The words of a statute will be given their cus

tomary or ordinary meaning.
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5. The judges are legitimately permitted to seek 

the "intent of the legislature" if the words of a 

statute are ambiguous, but they can gire effect to 

a statute only in accordance with such intent.

6. The judge may find the language of a statute to

ba dear and "unambiguous" in which case he must apply 

the law as it is.

7. The words of a statute may be meaningless and 

incapable of interpretation, in which event the judge 

will refuse to give it any effect and treat it as 

void for "indefiniteness.”

8. Ths statute, if enforced, may tend to reach 

absurd results, in which event the judge will refuse'

to give it "force and effect. 35/

But let us examine for a moment several of these and some

of the other store socially correct and judicially popular statements

and maxims having to do with statutory interpretation.

For all practical purposes, the separation of powers 

doctrine is the basis and authority for the doctrine of judicial re

view and this political theoiy of Montesquieu is responsible for the 

superiority and ascendent position of ths judiciary in this country 

today. Though the citation of this theory is usually accepted without 

question, it is deserving of more critical examination. It is 

sufficient, at this point, to say that the functions of government
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are not so distinot nor so easily separable into air-tight compart

ments, that many situations labeled, treated and accepted exclusively 

as the prerogative of one particular branch of government actually
36/ 

can and do fall within the scope of operations of the other branches. 

The same spirit of qynioism should be held in mind respecting related 

judicial statenants elaborating Montesquieu's theory to the effect that 
that 

the legislature "enacts" the law and/it is the function of the judiciary 

to "interpret and apply" the pronouncements of the legislative branch. 

These theories and statements are deserving of more critical elaboration 

and explanation and further attention will be given them at a later 

point in this paper.
barrage

The opening "hMogiMgo of legal mysticism at the thresh* 

hold of practically every legal opinion ie usually couched in phrase

ology to the effect that the language of statutes is to bo given its
37/

usual and customary meaning. Further than this the law men refuse 

to commit themselves. In fact, the oracle exhausts itself with this 

announcement. It a an not nor should it be expected to explain its 

statements further. The most superficial examination of this bit of 

dogma reveals the fallacy that it is absolutely meaningless, yet 

judicial interpretations are sustained aid accorded a validity not 

otherwise enjoyed, merely by the articulation of this "mumbo jumbo" 

reminiscent of witchcraft and sorcery. Why would it not be more 

desirable, from the standpoint of substantiating their interpretations 

of statutory language, for the judges to forget about such inane state

ments and to adopt a more accurate description of this particular 

phase of the judicial prooess. A statement somewhat to theeffeot that 
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a particular interp natation was merely the opinion ar viewpoint of 

the particular judge, based upon and conditioned by the totality of 

his knowledge and experience, seems more desirable. Then the validity 

given to the interpretation would arise from the known ability, 

experlenoe and knowledge of the Judge and the general respect tendered 

to him. This would bo supplemented by the very fact that the judge is 

the agent of the state with the power generally to judge and to seoure 

the enforoement of his mandates from other state egenoies. Such an 

explanation or rationalisation would supply a less mystical but never

theless more intelligent basis and validity for judicial action. 

However, the miracle-working judges accomplish wonders with a statute 

by use of the magloal words "unambiguous" or "ambiguous" and a
intentsubsequent manipulation of the complementary phrase "interest of 

the legislature". But what inherent meaning do these concepts possess? 

When is a statement ambiguous and When is it unambiguous? Is it not 

fairly obvious that the terms are relative? A particular statement 

evaluated by one person receives somewhat different evaluation from 

another individual. It 1b perhaps meaningless to a third party. Con

sequently, the application of the terms "ambiguous" and "unambiguous" 

is dependent upon the knowledge and also upon the disposition of the 

party making use of the terms. When a Judge viewing a statutory state

ment applies the term "unambiguous," his next step is to announce that 
intent

the "interest of the legislature is clear and distinct," whereupon the 

human conflict before the court is resolved according to this discovered 

mandate of the legislature. When the Judge says that the language is 

"ambiguous" his next step is to mumble something to the effect that the
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statute was Intended to have some effect, otherwise it would not have 

been enacted« Consequently, he personally will seek "the intent of the 

legislature." Upon determining and announcing said intent, the Judge 

than proceeds about the business of applying said statute in Said manner.

At this stage of the play, the Judge very properly could, but 

very probably will not, fall to quoting Lewis Carrol. However, since it 

is hard to tell Just what will happen, the following couplets are offered 

as a fair substitute for whatever authority or resounding language the 

Judge might ohoose to use.

"Just the place for a Snark J" the Bollman cried,
As ho landed his crow with care;

Supporting each man on the top of the tide 
By a finger entwined in his hair.

"Just the place for a Snark! I have said it twice: 
That alone should encourage the crew.

Just the place for a Snark! I have said it thrice: 
What I tell you. three times is true.^

But what is this "intent of the legislature" that Judges 

are especially privileged to ascertain? To what extent is this intent 

discoverable by others than the Judges? Is it an imaginary something, 

a fiction created by the Judges and used by them to Justify the 

specif io treatment accorded a particular human situation? Is the 

intent of the legislature analogous to the intent of the criminal law? 

Are wo thinking of the "intent of the legislature" as a collective 

intent, the summation of all the intents of all the members of a 

legislative body? Shall we put together the mental states of all the

members of the legislature and, by a process of arithmetic division or 
ancient a

by a feat of science rivaling the feats of/alcheqy, take the mean and

thus arrive at the average intent of the legislative body? This is
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hardly the usual meaning attributed to the phrase taut, even so, to 

what extent is the actual intent of the individual legislators
39/

ascertainable? What caused the individual member to vote in favor 

of a statute? Was it party loyalty in one case, racial, religious, 

or other prejudice in another oase; was it understanding or a lack of 

familiarity that prompted action by the particular legislator? Was 

the measure fully understood fay the oomnltteos handling the bill? 

What effect did "book horns'* interests have? As a matter of fact, the 

intention of the legislature, as deteimined by a judge, is that 

particular judge’s own idea of what the legislature might or should 

have had in mind and reference to this so-called "intention of the 

legislature" is, in fact, the manipulation of a legal device and Should 

be regarded as a purely fictional operation. Of the other maxims used 

by the judges, we might explode some of the more popular ones such ae
40/

"ejusden generis," and "expressio unis," etc., but time and space does 

not permit. There is little objection to the statement, "the judge 

determines the intent of ths legislature and then applies the law" if 

we regard the statement as a type of shorthand used by the judge to 

describe the functioning of the judicial process and to indicate that 

he has evaluated and determined upon the disposition of the human 

situation then before the court for solution on the basis of an investi

gation and evaluation of all available facts and legislative data con

cerning the oase; that his evaluation of all tills information and 

his decision has been conditioned by the totality of his knowledge and 

experience both legal and extra legal. As a matter of fact, the only 

objection to the fiction lies in the fact that, quite often, it is



manipulated unconsciously by the Judges and accepted by all comemed 

without serious question; in which erent results are reached auto

matically without proper investigation and questioning and the magic 

of the Judges fools both the magician and his audience for, after all, 

even magic, if well done, is quite convincing. It is sufficient to say 

that often technical skill carries weight and that something of the

approbation intended and accorded to pure technique, foxm, or method.
41/

ecarries over to substance

To a layman not contaminated with legal dogma, but one who 

has the intelligence and the inclination toVcrit lealLyle xamine)into 

the workings of the Judicial process, it would seem fairly obvious that 

the Judge first makes up his mind consciously or unconsciously 

respecting disposition of the case before him and then applies his
42/

dogma and doctrines to Justify the result that he has willed. Although 

cases hare been, to a large extent, decided in an equitable and Just 

manner by the American law courts, great violence has been done to legal 

reasoning and certain concepts have been stretched unmercifully in the 

rationalisations employed by the Judges with respect to particular 

cases.The magLcal use of fiction is Justified if right and proper 

decisions can be reached in no other manner, but quite often a frank 

admission that the situation before the court is a new and strange one 

is preferable to a strained and labored manipulation of the known con

cepts and analogies in order to cover the hitherto unknown or "un

provided for" oase. However, the litigants and the public concerned in 

the decision of a particular case, to a certain extent must be pleased 

and satisfied with the particular Judgment or docision. Thus it may bo 
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that the members of the public to be affected by a particular decision 

ordinarily will prefer the pompous, though somewhat meaningless and 

ofttlmes inapplicable, mumblings of the lav men and the magio or 

slight-of-hand of the judges with its characteristically convincing 

qualities, rather than a frank, unvarnished decision of the case.



Separation of Powers Doctrine

The triple headed hydra of Montesquieu has pro
duced a confused mixture of metaphysics, imagination, and 
reality, and this is at once apparent to the critical observer 

who examines the separation of powers dogma. The exact and 
definite divisions of this "best of all possible” political

i
theories are in reality not so distinct as the legalists would 

have everyone believe. There is a twilight zone in which 

the functions of these theoretical divisions of government meet 

and overlap. In the Ancient Greek City States there was no such 

separation, a single body performed legislative, Judicial and 
executive functions. tteorat io ally. • The situation is the same

in monarchies and despotisms. But in any political system an 

inspection of its complexion$ its supposed or actual division 
discloses

of functions,/the fundamental reason for its existence is the 

resolution and settlement of human conflicts. Anv or all divi

sions of the functions of government are necessarily concerned 

with this fundamental raison d*etre: the resolution of human con
flicts. The divisions whatever they may be are largely in

dicative of a state or stage in the chronological history of 

human conflicts and with this thought in mind let us turn to an 

examination of the general problem of the settlement of human 

conflicts.

The number of conflicts reaching the court-room are 

relatively few compared to those that arise and are settled



without reference to the judicial process. This latter group 

of conflicts are settled out of court, perhaps because wPthe'e* 

administrative or executive divisions are disinclined and do 

not bring the particular conflict into court for judicial action 

thereon. Obviously the conflict is settled at this stage on 

the basis of the interpretation and evaluation of the situation 

by the administrative or executive officials and their disin

clination to prosecute. However, the greater number of cases
♦

remain out of court because of the wishes and inclination of 

the parties themselves, irrespective of the disposition of the 
administrative or executive bodies. The situations giving rise 
to such conflicts are evaluated and the conflicts settled by 

the parties themselves. A settlement may be determined largely 

an the basis of the relative position in society of the contest

ants. The influence of political, economic, financial, religious 

racial and other factors is inevitable. The undisclosed hopes, 

fears and various private intrigues of the parties may dictate 

the result. The Settlement may be influenced in varying degree 

by customs known to the parties. Legal decisions known to them 

may have a controlling effect. Statutes, acts of the legis
lature known to the parties may influence the settlement of their 

conflict. In any and all events the parties themselves per
form acts of interpretation and evaluation based upon the totality 

of their knowledge and experience.

If the parties themselves cannot evolve a mutually 

satisfactory solution then the conflict reaches the court stage.



At which point the same factors that played upon the parties 

and the conflict before it reached the court stage continue in 

effect and enter into the solution as finally determined by 

the judges. The relative position in society of the parties,
¿APO

the various economic, financial,Apolitical factors still in

fluence and shape the solution. Customs, contract, stare decisis 

and legislation known to the parties, their lawyers and the judges 
still enter into the solution and as before acts of interpretation 

and evaluation must be performed. The only difference being 

that at this point these acta are performed effectively by the 
judges, who now substitute their evaluation or interpretation 

to a large degree for that of the parties.

Those conflicts arriving at the court stage are the 
doubtful ones in which interpretation is difficult. Solution 
of these conflicts is not easy and there would seem to be no 

absolute answer to the problems involved, or the particular 

conflict would have been settled somewhere along the line. 

It is apparent that the individuals concerned in the particular 

conflict are in dispute as to the proper evaluation, interprétation 

and solution. Lawyers, cases, perhaps judges of lower courts, 

are in dispute. The ultimate and effective interpretation is 
dependent upon the court of last resort. Even then is the 

solution absolute or is it compromise? Is the final result 

different; whether the conflict is settled before, at or after 

the court stage since compromise, settlement or judgment is 

effective in all instances. The problem is essentially one of 
interpretation and evaluation whether the parties themselves
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arrive at the solution, whether a Greek City State is settling 

a conflict or whether action of the-legislative, judicial 

or executive branch of a modern state has been the determining 

factor. Human situations giving rise to conflicts are viewed, 

interpreted, evaluated and the final disposition of a 

particular conflict is in the last analysis dependent upon the 

knowledge, experience and habit patterns of the individuals, 

judges, court or other body whose acts are the effective de

terminant in the compromise, judgment or decision of the 

particular human conflict.



The Judicial Function Historically

If we examine into the origins of the English and 

American legal systems, we will find a race of hard pressed, 

hard bitten English kings establishing administrative machinery 
for the adjustment of the disputes of their subjects largely be
cause they needed money and because fees rmiM be exacted from 

the contestants as a price to be paid for the settlement of
43/

t&e human conflicts The altruistic motives attributed by some 
legal historians are to a large degree missing and certainly are 

not the dominating motives of the early Anglo-Saxon and Morman 
kings and Judges. The operations of the4 Judges were looked 

or
apon rather frankly as^the procedure for settling,/patching up 

vicious blood feuds and other undesirable neighborhood conflicts 

and quarrels. Expediency and compromise were the driving forces 

behind the Judges and the search was for that compromise or 

solution that would stop the feud and put an end to an un

desirable type of local warfare with all jf its attendant un

desirable features. Settlement was reached largely on the 
basis of local politics, the relative social, political, economic 

and financial position of the contestants; their relationship 

and importance to the king. Even at this early date the idea 
of the king or his Judges searching for the "Just* and "right" 

solution may have been present but it received little emphasis 

and was used by the Judges, if at all, merely to tone up their 

decie-*jins and to render them more acceptable to parties the 



king thought it tactful to please and convince rather than to 

force or command. These ideas served the king by partially 

relieving him of the responsibility for decisions. At a 

later date the same concepts, perhaps in a slightly revised 

form, were used by litigants. If they attempted to question 

the kingly prerogative respecting the solution worked out by 

his majesty or his judges the solution was labeled as unjust, 

against right, reason and natural law. The popular fear of 

arbitrary power and the unwillingness of the early "judges of 

human conflicts", clan chiefs, law men, and kings to accept 
entire responsibility for their decisions caused the inter

position of various methods for determining the solution of human 

conflicts. An appeal was made to the supernatural in the form 

of the "trial by battle" and’’the ordeal" and cases were decided 

after the application of these legal tests. The invention 

and use of the jury was a similar’ development. And we may 

observe a subsequent development respecting the decision of 
cases by juries for we now see the verdicts of juries being 

given validity and respect by reference to "reason”, "law", 
"right and justice" or to other similarly acceptable and re

spected concepts.

A recent article refers to that ancient and respected 
bit of legal methodology whereby the judges put convicted but 

unconfessed criminals to the rack and to other similar tortures 

in their attempts to wring confessions from the alleged criminals
44/ before the imposition of sentence and final punishment. The 

point is made quite effectively that the judge applying this 

device most certainly must have made up his mind and reached 
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a decision respecting the guilt of the individual subjected to 

this inhuman treatment and applied this legally respected 

and acceptable device as an after-thought and in justification 
of his actions and not as a directive device to be applied to 

innocent and guilty alike in the judges* attempt to determine 

the question of guilt or innocence. The writer states that 

the physical torture as administered in one case by the early 

law men is quite similar to the tortuous stretching of present 

day legal concepts upon an intellectual rack in order to make 

them cover the new and “unprovided for“ case. He concludes 
that this practice of present day judges is an after-thought 

and constitutes an attempted justification of judicial activity 

to the same degree as the imposition of physical torture by 
the early judges in their attempt to bolster up their decisions.



Raison dretre of Law and Society

If the settlement or resolution of human conflicts 

is the raison d*etre of our legal system, it seems that end 

would be more adequately served if we would frankly admit that 

the method of settlement used in most cases is actually arbitra
tion or canpromise and if we looked upon judicial activity as 

inherently of that character and lessened our insistence that 

judicial action is a search for an ultimate "right solution". 
But this latter idea that the court must search out and find the 

absolute right as distinguished from an absolute "wrong* solution 
is today the predominant thought in the minds of laymen, lawyers, 

and judges, and though courts are today actually compromising and 

arbitrating law suits to reach expedient and relatively satis

factory results, they still talk of their decisions as though some 

absolute or transcendental "right" solution had been discovered. 

Judges at the present time can give validity to their decisions 

merely by referring to the results as being the "right* solution 
dictated by "principles of law", "reason* and "justice". This 

tends to shift responsibility in the decision of cases from the
45/

judge to the legal principles or formulae cited.

A frank and open recognition of these facts would at 

least be a more sportsmanlike method of handling human conflicts. 

Judges would be forced to accept more responsibility for the 
results they decree. Litigants would discount legal formulae at 

face value, and would not accept decisions on the basis of 



mysterious and little understood legal rationalizations. 

Acceptability would be dependent upon the good reputation, 

personal character, educational and other qualifications of the 
judges and upon the power and disposition of the state to sup

port the decisions of the particular judge.
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Social Controls

Someone has very aptly coined the phrase ’’social controls” 

as descriptive of those numerous and somewhat interrelated things that 

cause men to engage in, or to refrain from a given activity. The phrase 

would seem to connote a related’ and somewhat inseparable group of 

factors of forces having to do with the control and direction of human 

activities. Listed as major sub-divisions under this concept we find 

such things as, customs, religion, philosophy, home influences and law. 

We must recognize at once that any accurate or absolute division or 

separation is realistically impossible. But, classification will be 

accorded some degree of definiteness if merely for purposes of exam

ination and emphasis since it is not possible to examine all the factors 

and forces involved at one and the same time, or within the scope of 

one necessarily brief paper.

Up to the present point this paper has dealt particularly
stage

with, statutory law and the judicial process, but at this date, some 

observations will be made upon the general subject of legal philo

sophy in its broadest sense. Without giving particular attention to 

statute law, common law, customary law, case law, or administrative 

law, the following cursory discussion concerns lav? generally as one 

of the integral and interrelated constituents of social control.
in^o. discussion of a philosophical nature relating particu

larly to law and legal institutions may propehly begin with an attempted 



definition of the thing to be discussed, and the questions very properly 

inay be asked: What is law? Wat do we mean by the term? Do we mean 

those myriad inarticulate feelings implicit in the minds and consciences 

of the people of a particular nation? Do we refer to their customary 

methods used for settling human conflicts; to the machinery of justie 

existing at a given time; to the courts, tribunals, commissions and 

judges, functioning during a particular period? Do we mean the form 

of government, or a particular combination or division of the e.xecutive, 

legislative and judicial functions? Do we consider and include the 

folkways, the customs of the era? What of the social, economic, 

political and celigious forces and practices operating during the era?

Without definition or some attempt to delimit the scope of 

its application, the term "law” is sufficiently general in meaning to 

include in varying degree all other elements of social control and to 

cover any or all of the phenomena suggested by the preceding questions. 

The term, in its broadest application, is practically synonymous with 

the all-embracing term "philosophy” and the latter term in its general 

application means' "the way of life," "the world view," of a particular 

individual or society. So we might say that the law of an era was' 

the "way of life," or "philosophy" of that era.

Digressing for a moment - it should be observed that certain 

inherent language defects and inaccuracies in our choice of woods and 

forms of speech are misleading and often result in misconceptions. The 

abstract nature of language symbols; the habit of thingifying; the 

fallacious tendency of language to treat happenings, continuous events 

and processes as things, definite blocks or lumps of reality, makes 



for inaccuracy of expression and. interpretation. Verbs, adverbs, or 

'adjectives are often the preferable forms of speech and should be used
46/instead of the noun form. Thus, ordinarily the term or noun form "law” 

implies a thing, a definite and distinguishable something that we can 

catalog with nicety, something the average man can visualize, understand 

and ’’lay his hands on." But should we attribute such static qualities 

to law or legal institutions, should we not think of such phenomena as 

ever-changing developments or processes? The phrase "administration of 

justice" or "system of law” might well replace the term "law" or "laws" 

in our thinking and in our available assortment of language concepts. 

As labels or concepts, those phrases have less of a misleading tendency 

than the word or noun form "law."

It is signigicant that "the administration of justice" or the
,1

law operating during a particular period in the history of mankind, can

not be described or evaluated accurately unless first, the system of 

law under observation is regarded as a continuing, developing, and ever

changing process of kaleidoscopic characteristics and, secondly, we 

must recognize the fact that the complexion of our legal kaleidoscope is 

conditioned and affected by many factors, that it is highly sensitive 

to political, economic, social, religious and other phenomena and these 

factors are, in turn, ever changing and never more than relatively 

constant



AN UNSCIENTIFIC SCIENCE

The medical profession has been struggling for years to 

escape from the retarding influences of superstition, ignorance and 

emotion. It is to be noted that the magic and bu&gboos once dominating 

the practice of the early medical men have been thrown overboard grad

ually, and the house cleaning is still in progress. However, it is 

only in recent years that medicine has met with the relative success 

sufficient to entitle that profession to be called a science.

The spirit if; inquiry that is such an essential ingredient

of present day medicine usually has been missing from the operations
47/of law and lawyers to a very considerable degree. Nevertheless we have 

heard it said quite often that "Law is a Science”. This and similar 

phrases are mouthed ”ad infinitum” by the law men,and strangely enough 

these statements are accepted generally by lawyers and laymen in a 

most wholehearted fashion without the slightest question. In fact, 

this type of bombast has been used most effectively by the law men 

to stifle and stop questions from the uninformed. Pompous and resounding 

statements of this character are normally discomfiting and embarrassing 

to the uninitiated since they are usually made by law men in a charac

teristically indignant and condescending manner. But the very fact 

that these statements are accepted without question is excellent proof 

that legal dogma is generally accorded similar treatment
13«

TheseAfacts constitute fairly good evidence that the "spirit” 

of inquiry” so essential to science is strangely absent from the field 

of lav/, and that the "Law is a Science" label is a misnomer j that it is 

misleading both in theory and in practice.



On a fine spring day or for that matter on moBt any sort of 

day the opponents of change and the desciples of "status quo" in the 

legal profession and in the world at large may be heard giving vent 

to statements and protests to the effect that we have too much theory 

now, and most of a certainty have no need for new ones. Opposed to 

such an attitude we find statements coming from a small but respect

able minority of law men similar to the following one of Justice
48/ 

Holmesfk "We have too little theory in the law, rather than too much".

The attitude of this smaller group of legal philosophers 

gives some promise 'of a much needed house-cleaning in the legal pro

fession, and it is to be hoped that increasingly effective efforts 

will be made in that direction.

The arbitrary position of the "stand-patters" is well il-
49/ 

lustrated by a humorous story told recently by Dean Justin Miller. 

It seems that the Dean as a small boy was accompanied on fishing 

expeditionsby a neighborhood boy named Jim. Both boys as youngsters 

were very fond of watermelons, but were firmly convinced on the basis 

of some boyhood experience that people became infected with malaria 

fever from eating certain types of watermelons. However, the appetites 

of the youngsters were normally strong for melons, and this drove them 

to work out a method for segregating the good from the bad. It so 

happened that Jim dropped out of school. Young Miller who was later to 

become an outstanding figure in the field of progressive legal education, 

and in other fields of progressive human activity, continued his edu

cation. Though in other lines of work the paths of the young men took 



different courses, they still remained fast friends and occasionally 

continued their joint fishing expeditions. Needless to remark, their 

appetites and interests in watermelons remained the same. It was 

during the summer vacation after the Dean’s freshman year at college 

that the boys took one of their customary fishing trips, but the 

fishing was bad and their interests turned to watermelons. The Dean, 

forgetful of his early training, was about to begin on what he thought 

was a likely melon, when he was stopped rather unceremoniously by Jim, 

who reminded him of the danger of malaria inherent in a certain type 

of melon. Whereupon Miller, in a sophmoric outburst, declared that he 

had discovered in one of his classes at college that people became 

infected with malaria from the bite of the Anopheles mosquito and he 

insisted that the disease was communicated in this and in no other 

manner. This novel idea failed to convince Jim, who thereupon remarked: 

"Well, I can’t help it if those college, professors have put some funny 

theories into your head, I’ll stick to what I know, and I am not going 

to risk getting fever by eating the wrong kind of melon”. So saying, 

Jim performed his ritual and picked out a melon that met with his 

requirements.

As mentioned heretofore, this story in no uncertain manner 

condemns static thinking based upon prejudice and superstition and it 
the need for

illustrates very effictively/open-mindedness in all of our thinking. 

It would be well to admit the difficulty inherent in approximating 

absolute truth and to bring into play in the decision of law cases, 

frankly and openly,the totality of human knowledge and experience. In 

the words of one contemporary writer "we must let the cool, clean
50/

winds of skepticism blow freely". With such an attitude decisions 
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would be reached in law cases without doing a reverent lip-service 

to outmoded ritual and dogmas and without the present inordinant 
existingstretching and torture of/legal concepts in order to make them include 

and cover the "unprovided case". Difficult, new and different situations 

would be resolved by reference to the totality of human knowledge 

and experience and not simply and naievlfly by reference to a single 

supposedly competent classification of human knowledge and experience; 

namely, legal criteria.

No more fitting ending could be found for this or ary other 

paper having philosophical pretensions or tendencies than the following 

terse statement of Josiah Royce found in the preface to his book 

"The Spirit of Modern Philosophy":

"Let the dross suffer. I shall never regret the

loss of it, nor feel aggrieved at the flames."

And now in conclusion, let us state frankly that truth can

and does withstand the onslaughts of criticism. Since only divine 

Wisdom can determine ultimate or absolute truth and since human beings 

are seldom blessed with this divine faculty, the quest for truth is 

served best by an inquiring and critical mind.
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