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FOREWORD

Within the last few years, and especially during the present 

Administration, the powers of the executive department of the 

federal government have been greatly increased. National control 

is being exerted over new subjects, and it is being extended over 

those already under control. The executive departments have been 

greatly enlarged, and a great number of new commissions, boards 

and agencies have been added.

At the same time that the citizen is being brought, by law, 

into closer contact with the federal government than ever before, 

a multitude of new officials have been given power over him. The 

problem of co-ordinating the power of decision vested in these new 

officials, and of suppressing arbitrary tendencies has received 

much attention. It is a difficult problem, both in England and 

the United States, because the authority of the courts in such 

matters is limited.

This problem has been met in Europe by the creation of sepa

rate courts, or tribunals, to deal with administrative questions. 

This paper will endeavor to set out the systems in the two countries 

which are most familiar —France and Germany; and to show the in

fluence of these two on other countries.

It will be helpful to point out that European legal concepts 

are not identical with ours. Moreover, in any language, words 

used to express legal concepts acquire a technical meaning. For 

this reason it is not possible to translate them literally. To 

avoid long definitions, or the use of roundabout phrases, the



English word that came nearest to expressing the general sense 

has been habitually used. While this would be objectionable 

in a law-book, it is not believed that it will be misleading.

It may be unsatisfactory to the reader to find no more 

definite conclusion as to the merits of the two systems compared» 

That would have greatly Increased the length of this paper, and. 

would have changed it from a legal essay to one of argument.

It should be stated for the guidance of the reader, that 

the mechanical difficulties of the citations were very great. 

If there is an error, it is due to the difficulty of segregating 

them.

Acknowledgment is due to the work of Stratis Andreades: 

’’Contentieux Administratif des Etats Modernes”. This has been a 

very helpful work, and the writer has been assisted by it more 

than is shown by the citation.



TABLE OF CONTENTS

Foreword,

CHAPTER ONE. INTRODUCTION. 1.

CHAPTER TWO. FRANCE. 7.

I. GENERAL STATEMENT. 7.
II. HISTORY. 14.

1. The Revolution. 14,
2. Administrative Tribunals. 15.
3. The Tribunal of Conflicts. 18,

III THE HIERARCHIC RECOURSES. 20.
IV. ADMINISTRATIVE TRIBUNALS. 27.

1. Local and Special Councils. 27.
2. The Council of State. 29.
3. The Tribunal of Conflicts. 34,

V. JURISDICTION. 34.
A. COMPETENCE. 39.

1. The Local Councils. 39,
2. The Council of State. 41,

a. Validity. 43.
b. Indemnity. 47,
c. Interpretation. 49.
d. Repression. 53.
e. Appeal and Cassation. 54,
f. Retained Justice, 55.
g. Statutory. 56,

B. ATTRIBUTIONS. 56.
1. Control (Tutelle Administratif). 56.
2. Annulment. 58,

a. For excess of Power. 64.
b. For Misapplication of Power. 68.

3. In Full Jurisdiction (Pleine Juridictlon). 71.
a. For Acts of State. 75.•
b. Contracts. 76,
c. For Faults of Service. 78.
d. For Personal Faults of Agents. 81.

4. interpretation. 84.
5. Cassation 84.

. C. CONFLICTS. 86.
Vlf. PROCEDURE.-. 93.
v 1. Suspensary Effect. .93,

2. Before the Local Tribunals. 94.
3. Before the Council of State. 96,

a. Presentation. 96.
b. Judgment• 99,

4. Before the Tribunal of Conflicts. 101.
a. Elevation of the Conflicts. 101.

(1) Positive Conflicts. 101,
(2) Negative Conflicts, 107,

b. Decision and Judgment«, 108.



CHAPTER THREE, GERMANY 112.

I. HISTORICAL OUTLINE. 112.
II. THE STATE TRIBUNALS. 116.
Ill JURISDICTION. 118.

1. Competence. 118.
2. The Recourses. ,123.
3. Judicial Jurisdiction. 124.
4. Conflicts of Jurisdiction. 126.

IV. PROCEDURE. 128.
V. LIABILITY OF STATE AND FUNCTIONARIES. 131.

CHAPTER FOUR, SPAIN AND ITALY. 134.
A. SPAIN. 134.

I. INTRODUCTION. 134.
II. HISTORICAL OUTLINE. 135.

1. The System of 1875. 136.
2. The System of 1888. 137.

Ill HIERARCHIC RECOURSES. 139.
IV. ORGANIZATION OF TRIBUNALS. 140.
V. JURISDICTION. 141.

A. Competence. ' 141.
1. The Tribunals. 144.
2. Conflicts. 145.

B. The Recourses. 146.
1. Annulment. 147.
2. Indemnity. 150.
3. Other Recourses. 153.

VI. PROCEDURE. 153.
1. Before the Tribunals. 153,
2. Conflicts. 157.

B. ITALY. 158.
I. HISTORICAL. 158.
II. THE TRIBUNALS. 162.

1. Jurisdiction. 162.
2. Conflicts. 167.
3. The Court of Accounts. 167.

CHAPTER FIVE, SWITZERLAND AND AUSTRIA. 169.
A. SWITZERLAND. 169.

I. HISTORICAL. 169.
II. THE HIERARCHIC RECOURSES. 171.
Ill THE TRIBUNALS. 173.

1. Organization. 175.
2. Jurisdiction. 176.
3. Procedure. 179.
4. Conflicts. 179.

IV. JURISDICTION OF THE COURTS. 180.
1. Cantonal Courts. 180.
2. The Federal Court. 181.

V. LEGISLATIVE REVIEW. 183.

B. AUSTRIA. 185#
I. HISTORICAL. 185.



II. THE TRIBUNALS.
Ill JURISDICTION.
IV. PROCEDURE

188.
190.
193.

CHAPTER SIX COMPARISONS. 198.
I. JUDICIAL CONTROL. 199.

1. Belgium. 199
2. England. 200.
3. The United States. 203.

II. ADMINISTRATIVE CONTROL. 205.
Ill RESPONSIBILITY OF THE STATE. 206.



CHAPTER ONE

I. INTRODUCTION

One disadvantage of our legalistic nomenclature is the vague, 

ambiguous use of its terms, whereby concepts that need to be 

sharply defined can only be expressed bj ¿erms that must be shared 

with other concepts not at all identical (1). This has long been 

the fate of the term ’’Administrative Law”. Well within the pre

sent century, one of the greatest of English jurists has con

demned ’’Administrative Law”, and denounced it as having no place 

in the English common law (2).

Dicey»s criticisms of ’’Administrative Law” are based on his 

argument that it is arbitrary, opposed to the rights of the indi

vidual, and conducive to special privileges and powers of a class

(3).  To this he opposes the English principle of the ’’Rule of 

Law”. This he defines as requiring, substantially, that (a) there 

can be no punishment except for violation of established law, by 

legal procedure, in the established courts; and (b), that every 

citizen is equally subject to the law of the land, before the 

established courts, and is equally entitled to adjudication there 

of his rights and obligations.

(1<1 In previous studies reference has been made 
to the confusion caused by a similar use of 
the term ”martial law”, \

(2) Dicey, fhe Law of the Constitution, 2d ed, 
1906, ch. 12.

(3) In later editions these criticisms are 
modified, and he tempers them by a recogni
tion of the merits of the French ’’Droit 
Administratif”, But he continues to point 
out that what he calls the English ’’Rule
of Law” is opposed to the separatism of a 
special administrative law.
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He takes exception to the exemption of the official element 

(or functionaries) from judicial control. He refers to the 

French system in particular, as protecting officials, or adminis

trative functionaries, from subjection to the law of the land as 

enforced in the courts. These officials, he says, are subject, 

so far as respects the performance of their functions, only to 

"official law administered by official bodies’?, (1).

He contrasts this with the English system, where official 

acts must be so based on law as to withstand attack in court. 

This rule applies against every official and in favor of every 

citizen. He says that administrative law, which is the term he 

uses to translate "droit administratif", is not known in England 

(2). So far as this is true, it is because of lack of systematic 

classification, the difficulty of which is pointed out by Holland; 

and which led Austin to reject the whole content of public law 

as a separate division (3).

To pursue this inquiry will lead us away from the study in

tended to be made in this paper. It is not intended to analyze 

the principles of administrative law, or to attempt its classi

fication. What will be considered is the Continental system of 

separate courts for the adjudication of questions arising from 

the administration of governmental functions. These questions 

may involve the relations, between the citizen and the official,

(1) Dicey is not so direct. If I have overstated 
his criticism, it was to make clear a basic 
assumption common to him and many other 
writers on the subject.

(2) Dicey, 326.

(3) Holland, 368 - 9.



or between the citizen and the state. They will rarely involve 

relations between the State and the official. In general, 

questions involving those relations are settled by executive 

regulation or decision.

In contrast to Dicey’s thesis, a former Chief Justice of 

England has pointed out that it is based on fundamental error. 

It is not an underlying principle of administrative law, where it 

is separately administered, that officials are above the law. 

Still less does it mean that they may make law for themselves. 

What is meant is this; that their duties and liabilities, and the 

rights and liabilities of citizens affected by the performance of 

official duties, are governed by rules different from those of 

private law. It does not mean that the citizen is without a remedy 

for the violation of a right; but that this remedy is availably 

only by a different procedure and under different rules, than 

those of the courts. He emphasizes that while this system is 

markedly different from that of the courts in adjudicating questions 

of private law, it is a true legal system applying juristic 

methods of procedure (1).

First, then it will be necessary to get a definition of 

administrative law, since it is that branch, of law dealt with by 

the separate tribunals that we shall examine. Aucoc defines it 

as the rules concerning; (a) the organization and relations of 

the organs of society charged with the care of those collective 

interests which are the object of public administration; and, (b),

(1) Hewart, 37 ff.



of the relations of administrative authorities, and citizens (1).

Dicey very properly points out that this definition is in

adequate and lacking in precision. He submits the following, 

which is clear and which will be adopted for this study.

"That portion of French law which determines;

(I) the position and liabilities of all state officials;
(II) the civil rights and liabilities of private indi

viduals in their dealings with officials as repre
sentatives of the state; and

(III) the procedure by which these rights and liabilities 
are enforced. ” (2).

This is a suitable definition for this study, because it lends it 

self to that division of the subject which this study requires;

i. e., the separate forum and procedure which characterize the 

Continental systems in varying degrees. To this treatment the 

first two divisions become ancillary.

The concept of two co-ordinate authoritarian bodies is novel 

to the English or American intelligence. It is around this 

feature of the continental systems that there has been the most 

discussion among English speaking jurists. Since a common basis 

of reference is lacking, it is not surprising that there is no 

consensus of opinion (3).

There are two fundamental principles on which the dual 

system is based. The first of these is the separation of powers. 

This assures the freedom of administrative action, maintains the 

efficiency of government, and confines the judiciary to its field 

of adjudicating rights’ and obligations of private law. The

(1) Holland, 378 n.

(2) Dicey, 329.

(3) Alibert, 13.- 14.
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second principle is the preservation of individual liberty. This 

retains to the individual his liberty of action. On the one hand 

the departments of government must be kept restricted to their 

functions; on the other, the liberty of the citizen must be subject 

only to acts of sovereignty - not to acts of administration.

It is argued that government must be free from interference 

in order to be efficient; that it should be superior to its organs, 

and therefore above the judicial branch; that sovereignty., being 

unlimited, cannot be restricted. This is an extreme statement of 

sovereignty that is not now supported.

On the other hand, it is argued that sovereignty resides in 

the citizenry, and that government exercises only a delegated 

portion of sovereignty. On this basis, it is claimed that the 

liberties of the citizen should be free from administrative action 

except so far as those liberties have been given up in order to 

secure effective administration. It is pointed out that to leave 

the administration free from control will give it an arbitrary 

and even despotic power. Such power, it is claimed, will lead to 

oppression of the individual and indifference to the ends of 

government.

In answer to this, it is said that the administration, being 

dependent on the citizenry for support, will cultivate that 

support by eliminating arbitrary tendencies. Self-interest, it 

is argued, will be as effective as judicial control to prevent en

croachments on individual liberty. It is further argued, and with 

great plausibility, that rules of private law, as administered by 

the courts, are inapplicable to questions arising in the adjudica-
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tion of public law. So far from encouraging arbitrary action, 

they say that administrative tribunals are much more ready to 

stay the hand of the government than the courts have proved to be.

Finally, in the nature of things, an administrative adjudica

tion is more binding than a judicial, because it is self-imposed. 

Further, it is more effective, because the administrative tribunals 

exercise wider and more effective powers than the courts. Es

pecially, in awarding indemnity, is its judgment more valuable. 

Being a part of the administrative organization it can condemn 

the administration by an award binding on it. The courts cannot 

do this, under our system, because the government is exempted 

from suit unless it has granted permission to sue.

These are substantially the arguments. They are set out 

here only to illuminate the subject. No judgment on them will be 

attempted. It is sufficient to say that the system of administra

tive tribunals has many good points, and we shall proceed to con

sider it.



CHAPTER TWO

FRANCE, DROIT ADMINISTRATIF.

I. General Statement.

Three principles characterize the French system: (a) the pro

hibition of judicial interference in administrative affairs;

(b) the organization of administrative tribunals for the adjudica

tion of questions arising out of administrative acts; and (c) the 

provision for settlement of conflicts as to jurisdiction between 

the courts and the administrative tribunals (1). There has been 

a constant tendency to withdraw administration from judicial 

control; but it is recognized that to leave it uncontrolled would 

be dangerous to liberty. Hence, the administrative jurisdiction

(2).

Though the beginnings of administrative jurisdiction were as 

early as the Constitution and legislation of the year VIII; it 

took three-quarters of century to complete the system of tribunals 

and to establish their jurisdiction so as to protect the 

individual without weakening administration. They have been 

developed so as to assure these objects by juridical methods. 

Arbitrary action is avoided on the one hand; the slowing-up of 

government is avoided on the other. Their methods are exercised 

in accordance with basic juristic principles and by means of 

prescribed juristic methods and formal judgments (3).

(1) Berthelemy; 14n; 20, nl and 2; 27.

(2) Berthelemy, 1108.

(3) Dicey, 394-6.



The principal administrative tribunal is the Contentious 

Section of the Council of State. Its judgments are commonly re

ferred to as judgments of the Council. Its action depends on the 

character of the petition presented to it. If it is of full 

jurisdiction, the Council has entire jurisdiction over the subject 

matter and may grant appropriate relief of indemnity, annulment, 

or otherwise. If the petition is one of the other forms, its judg

ment will be limited to relief of a special nature.

An outstanding feature of the plan thus, developed is that 

the administration tribunals do not encroach upon the jurisdiction 

of the Courts. They have their own domain. Again, their juris

diction is not based on special laws. They are judges of legal 

rights (droit commun) the same as the Courts. They administer 

delegated justice - under the signature of the president of the 

tribunal, in the name of the French people. Before the law of 

May 24, 1872, the decisions of the Council of State were rendered 

under the signature of the Chief of State. They were called 

Decrees or Ordinances of the Council of State. The law of 1872 

changed this.

The jurisdiction of this body, and, to a lesser extent, of 

the other tribunals to be discussed later, must, to a great extent, 

be exercised over questions of public law, and its conflicts with 

individual rights. The constant tendency, as will appear, has 

been to enlarge the jurisdiction of administrative tribunals (1).

(1) Port, 309.
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This has brought up many questions as to whether they or the 

Courts were the competent authorities to adjudicate particular 

cases. When such questions arise, they are referred to a special 

body known as the Tribunal of Conflicts. Its decision is final.

Especially to be commended are the rules as to the composi

tion of the administrative tribunals. The Council of State 

composed of both jurists and administrators of long experience, 

their independence guaranteed, is an institution of high order, 

both in legal ability and in understanding of the needs of public 

service. The administrative tribunals exercise a wider jurisdic

tion than the Courts, the latter hesitating to depart from the 

letter of the laws (1). Comparison with the Court of Cassation 

will show that while the Court has at times been timid and hesi

tant, the Council has kept pace with social and economic develop

ment.

As an illustration of this, Appleton cites the following:- 

In the matter of boundary, the courts have construed the law so 

strictly as to require even the destruction of public works. The 

Council has not been so strict (2). A further illustration is 

that the Courts consider themselves bound by police regulations; 

but the Council often annuls them for excess of power. In a case 

decided by the Court in 1914, involving a flagrant abuse of 

authority by the mayor of Pruoy, it was held that the defendants 

were punishable for violating the communal ordinance (3).

(1) Port, 308-10.

(2) Appleton, 9.

(3) Carpenter, et al; Dalloz, 1916, III, 184.
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On the other hand, the Council of State annulled, for misapplica

tion of power, an ordinance of the commune of Billy - Berclau with 

almost identical provisions to that which the Court had upheld (1).

In matters of procedure, also, the courts do not allow ex

tensions of periods prescribed by law; but the Council often per

mits them. In a case decided in 1911, the Council gave considera

tion to a recourse of excess of power against the Minister of the 

Interior, long after the prescribed period of four months had ex

pired, because the rights of a number of persons in the use of 

church property, were involved (2). In another case decided in 

1914, the Council considered a recourse presented against the Mayor 

of Cannes by a dische,rged city employee. Although the recourse was 

not presented within the required period, the Council allowed it to 

be presented, and allowed him indemnity, because of abuse of power 

by the Mayor (3).

A striking example of the ability to adapt itself to new condi

tions is shown by the decisions of the Council since the World War. 

The development of the principle of imprevision will be discussed 

later. It was first announced in 1916, in a recourse brought by 

the Bordeaux Gas Company (4). The company found itself unable to 

carry out its contract with the city, on account of war conditions 

and the financial situation. Without asserting any right to reform

the contract, the Council of State decided that for the city

(1) Fanfare la Liberale; Dalloz, 1915, III, 16.

(S) Rougegre et al, Dalloz, 1912, III, 35.

(3) Laval; Rec. C. E., 1914, 615.

(4) Cie. generale d'eclairage de Bordeaux;
Rec. 0. E., 1916, 125 - 147.
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administration to hold the Gas Company to the strict letter of 

the contract was void for excess of power.

While the courts refused to make allowances for the extra

ordinary conditions resulting from the war, in ruling on contracts 

made prior thereto; the Council boldly adopted this new juridical 

theory. Freeing itself from limitations of public law, it has 

followed that Hauriou calls a "pretorian" course of creating 

law (1). In accomplishing this creative task, the Council of 

State has shown that it could, when made necessary by justice and 

public interest, form new rules appropriate to the occasion.

The following are some notable examples of this exercise of 

power:

Its development of the recourse of excess of power.

Its development of the recourse of full jurisdiction, especially 

in the matter of State responsibility.

Its abrogation of the theory of the minister-judge; and its trend 

towards exercise of general jurisdiction over administrative 

affairs.

Preparation of rules of procedure before prefectural councils and 

administrative authorities.

The principle of indemnity to riparian owners for water taken for 

municipal water supply.

The principle of imprevision already mentioned (2).

(1) Hauriou, 473.

(2) Hauriou, 473 ff.
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These matters will be developed at length in their proper place, 

but are summarized hereto show the great extent of the jurisdic

tion that we are considering.

Hauriou says that French administrative law has been made 

more by the Council of State than by legislation (1). This is 

the more noteworthy when we consider that it comes from the ad

ministration itself. Despite that fact, it safeguards individual 

rights to a remarkable degree; and even abandons some of the 

prerogatives of public power in order to do so.

An example of this development is the application of rules 

relating to responsibility for automobile accidents, contrary to 

those applied by the Court of Cassation. The Council of State 

has held that automobile traffic was sufficiently dangerous to 

justify a presumption of negligence on the part of the person 

driving, in case of accident (2). Almost at the same time the 

Court of Cassation held to the same effect, but based it on 

Article 1384 the Civil Code (3). Comparison of the two decisions 

show that the Court, by a strained interpretation of law, attempt

ed to construct what was in fact a new legal principle, by ascrib

ing it. to existing law. The Council, on the other hand, did not 

hesitate to depart from the old law, and to decide boldly accord

ing to equity and expediency.

(1) Hauriou, 473.

(2) Travailleurs Français; Dalloz, 1925, 111, 9. 
But in this case it was held that the presump
tion could be overcome by evidence; and since 
it was shown that the accident was caused by 
other factors, the rule did not apply.

(3) Epoux Bessieres c.'Oie, des voitures L* Abeille*
Dalloz, 1925, I, 7. ’ 8

»



French, jurists have not failed, to note this pronounced, depart

ure from principle, and have attempted, in various ways, to 

justify it. Appleton says that the Council is affected by its 

origin. When it was founded, in the year VIII, it partook, by 

the Constitution of legislative power, and has never completely 

disassociated itself from that. At the present time, it not only 

complements legislation and reinforces it, where needed; but it 

also adjudicates and creates law (1). This appears to be a 

strained effort at reconciliation. Others consider that the 

Council has only harmonized and developed logically the two prin

ciples stated above of administrative efficiency and individual 

rights.

English and American writers seem to have been misinformed 

for a long time, as to this system. Dicey’s earlier editions 

were highly critical, but his later editions were commendatory

(2).  A later English writer has said that there is no room now 

for criticism, and that the present system is altogether admir

able (3). And again he says:

”3o far from administrative law in France unduly favor
ing government officials, it is true to say that in no 
other country is the ordinary citizen so well protected 
against the consequences of acts of state servants, as 
he is in France at the present time”. (4).

(1) Appleton, 15.

(2) Dicey, 8th ed., ch. 12.

(3) Port, 21.

(4) Port, 329.
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Prof essor Garner' has pointed out that the administrative 

tribunals have been more favorable to private rights than the 

courts (1). And another American writer says that in France the 

individual enjoys a higher degree of protection against illegal, 

improper, imprudent, or merely injurious acts of the government, 

than in any other country (2).

II HISTORY

1. The Revolution

Under the "Ancien Regime", active administration was conduct

ed by the intendants and the Royal Council. The latter, through 

its various sections, also exercixed administrative jurisdiction.

(3).  Almost until the end of the 19th century, ministers of 

governments adjudged questions of legal rights (droit commun) per

taining to their departments (4). This is no longer true. The 

Council of State assumes jurisdiction over all administrative 

contentions not assigned by law to other tribunals, and adjudges 

thereon in first and final instance. While this principle was 

announced in the Constitution of the Year VIII (5), it was not 

until the Law of 1872 that it became established.

(1) Garner, J. W., 26 Yale Law Jour, 349.

(2) Borchard, 134.

(3) Berthelemy, 148.

(4) Port, 298, 304.

(5) Art. 52; Duguit et Monnier, 124.
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Up to the time of the Revolution, the confusion of powers was 

complete. The two chief beneficiaries of this confusion were the 

King and the Parlements (1). The Revolution, influenced by the 

theory of separation of powers (2), sought to put an end to ad

judication by administrators, as well as to end administration by 

judges. A Committee of Contentions was organized in 1789 but 

this only added to the already marked confusion of active and 

jurisdictional administration (3).

The Revolution abolished both the intendants and the Royal 

Council, and created a Council of State with superior administra

tive jurisdiction. That Council, however, bore no similarity to 

the present. Its organization, and also that of the inferior 

jurisdictions, was frequently changed. The tendency was towards 

centralization of governmental powers and their resultant 

confusion (4).

2. Administrative Tribunals

Art. 13, Title II, of the Law of August 16th, 1790, provided 

that the judicial functions should be kept:separate from the 

administration; and that judges should not, under penalty of

(1) The French royal courts of registration and 
final instance, whose assent had to be 
obtained to the promulgation of ministerial 
decrees.

(2) Rousseau, Voltaire, Diderot, and de Tocqueville 
had made this a familiar theory.

(3) Appleton, 86.

(4) Berthelemy, 148-9.
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forfeiture of office, intervene in administrative affairs nor 

cite administrative officials "before them concerning their ad

ministrative acts (1). A law of November 27, 1790, deprived the 

Royal Council of its functions of cassation and created a Tribunal 

de Cassation, independent of the executive power, and at the head 

of its judicial system. A law of September 6, 1790, conferred 

jurisdiction over administrative contentions to administrative 

bodies concerned with active administration (2). Later, this 

jurisdiction was transferred to special tribunals. These were 

the Council of State and the Prefectural Councils, which were 

organized as tribunals, but which are actually administrative 

bodies (3). Their jurisdiction was not general, but was strictly 

limited by enumeration. Their procedure and competence were 

definitely established only by the decree of 1862 and the law of 

1865 (4).

The Constitution of 1791 (Art. 3, Ch. V, Title III) pro

hibited the courts from interfering (s’immiscer) with the exercise 

of legislative power, or suspending the execution of the laws, or 

assuming administrative functions, or from citing administrators 

before them with reference to the exercise of their.functions (5).

(1) Port, 299.

(2) Berthelemy, 1110.

(3) That their function is still an administration 
function is verified by this: They may either 
annul or reform administrative acts brought be
fore them, and this is an administrative power. 
A court could not do this; it could only rule 
that they were irregular.

(4) Berthelemy, 1118.

(5) Duguit et Monnier, 27.
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A further advance was made when, at the beginning of the 

Year VIII (Dec. 1799), the power of adjudicating administrative 

contentions was withdrawn from administrative officials and 

conferred on administrative tribunals having a similar organiza

tion to the courts. Art. 52 of the Constitution of that year 

created a Council of State, charged, among other functions, with 

the settlement of "administrative difficulties" (1). A sub

sequent law of the Year VIII (2) created the Prefectural Councils

(3).  From this, the Council of State and the Prefectural 

Councils have become true jurisdictional agents. Judicial forma, 

including public debate and open sessions, have been introduced 

into the inquisitorial procedure of routine examination.

During the first half of the Nineteenth Century the separatin 

of the jurisdictional administration from the active was not 

entirely accomplished. It follows that administrative justice 

was not perfect under such conditions. It was hampered by both 

influences. During the BouTbon Restoration it was especially 

ineffective. Until the Second Republic (1848), in fact, the 

Council of State was only the Council of the Chief of State. It 

could not decide; it could only present its drafts of decisions 

to him for approval and signature (.4).

(1) Duguit et Monnier, 124.

(2) Berthelemy, 1118.

(3) Jeze Points out that this effected the substitu
tion of delegated justice for retained (pre
rogative) justice. Further, the executive - the 
ministers - has been eliminated as judges of 
legal right (droit commun) in administrative 
matters. Principes, 8 th ed. 129.

(4) Berthelemy, 149, 1111-12.
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A separation was finally made by the decree of October 26, 

1849, and the Law of February 4, 1850. These gave to the 

Council the power of final decision, in spite of efforts to 

suppress it and to transfer its jurisdiction to the courts. 

This was only temporary. The ’’coup d* etat” of December 2, 1851, 

made the Council again a subordinate body, and this continued 

throughout the Second Empire (1). In 1870, the Government of 

National Defense appointed a Commission to study a proposal to 

abolish the administrâti ve jurisdiction. They reported in favor 

of its suppression, but the National Assembly rejected their 

report and passed the Law of May 24, 1872 (2). This law created 

the Section of Contentions in the Council of State, composed of 

six Counselors. The Minister of Justice, who could preside over 

other sections, was excluded from this.

3. The Tribunal of Conflicts

Up to the time of the Second Republic, decisions on questions 

of conflicts were made by the executive power - either by the Chief 

of State or by a minister, advised by the Council of State. While 

this guarded against judicial encroachment, it was greatly abused. 

These abuses led to the appointment of a commission after the 

Bourbon restoration, and to the ordinance of June 1, 1828, which 

restricted the former abuses (3). While this effected some 

modifications, it kept the system of retained justice whereby 

individual rights were frequently transgressed.

(1) Berthelemy, 149-150, 1112.

(2) Dalloz, 72r IV, 88-104.

(3) Berthelemy, 1087.
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The Constitution of 1848 (1) created, a Tribunal of Conflicts, 

composed of an equal number of members of the Court a? Cassation 

and. of the Council of State (selected by their respective bodies), 

and presided over by the Minis ter of Justice (2) . Its composi

tion and procedure were also determined by the decree of October 

26, 1849 (3), and the Law of February 4, 1850 (4), This new 

system was short lived. It was abandoned after Bapoleon II 

became Emperor, and the former practice of executive decisions, 

was resumed. The Law of 1872 reconstituted it as it was organized 

in 1850; this continues in effect (5).

4. Effects.

The effect of this continued legislation has been to prohibit 

the courts from interference in administration, and also from 

assuming jurisdiction over questions arising betweei administrative 

officials and citizens. The two great streams of litigation result

ing therefrom are known as "administrative contentions". Kot all 

of such questions, however, are withdrawn from the courts. Some 

are reserved to them by law: indirect taxes, customs, registrations.

Administrative and judicial contentions have, each, their 

distinct bars, their separate courts or tribunals, and their 

particular jurisprudence. The dividing line between the two 

systems has not been at all times clearly defined. That 

which appears at the present to be the most important factor, is

(1) Art. 89, Constitution of Kov. 4, 1848.

(2) Duguit et Monnier, 243,

(3) Dalloz, 49, 17, 154.

(4) Dalloz, 50, IV, 15.

(5) For text of the law, see Dalloz 72, IV, 88-102.
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the distinction between public and private action.

The Courts have jurisdiction over contentions arising from 

the exercise of administrative powers by the administration as 

an individual, to which the rules of private law apply. They 

may not adjudicate questions of public law. Those contentions 

pertain to the administrative tribunals which arise from the 

exercise of administrative powers in behalf of the State. It is 

the distinguishing characteristic of these bodies that they 

exercise their functions as administrative authorities, and that 

such is their character. Nevertheless, they are entirely in

dependent of and detached from the active administration. Min

isters may neither dictate their decisions, nor reform nor modify 

them after they have been rendered.

Ministers have no such control over them as they have over 

their subordinates; nor are the ministers responsible for the 

judgments of these tribunals as they are for the acts of their 

own subordinates. Their administrative quality arises from their 

function of also being advisory to the administration (1); and 

from the further fact that their membership remains dependent on 

the Chief of State who may revoke their appointment.

IIIW THE HIERARCHIC RECOURSES

There are two classes of administrative recourses; thé 

hierarchic (in which is included the recourse of grace); and the 

contentious. Before we can consider the contentious recourses 

(litigation), it will be necessary to discuss the hierarchic (2).

(1) Hauriou, 80 ff. ,

(2) Hauriou, 80 ff.



Where an administrative act is performed in the exercise of 

a discretionary power, the individual cannot resort to the con

tentious recourse, but is limited to the hierarchic recourse (1). 

On the other hand, even when procedure by recourse is available, 

he may prefer to seek modification of the act by officials of the 

active administration before presenting his recourse. If he does 

so, it does not affect his right to present a recourse later.

The appeal to an administrative official, with reference to 

his act or decision, is known as the recourse of grace. An appeal 

to his superior in authority is known as the hierarchic appeal. 

The two are usually classified as separate recourses (2). The 

procedure in the hierarchic recourses has been settled by a 

decision of the Council in 1903 (3). The mayor of Beauvais levied 

a bread tax. The bakers of the town sought to have this tax 

annulled by the prefect because the mayor had exceeded his powers. 

On his refusal, they presented their recourse to the Minister of 

Agriculture. The Minister disclaimed jurisdiction. In passing 

on the questions involved, the Council of State held that the 

hierarchic recourse, (if the hierarchic route is followed ), must 

first be presented to the immediate superior of the author of the 

act in question (4); but it may be presented successively to each 

higher superior until the minister is reached (5). This decision

(1) Alibert, 83.

(2) Hauriou, 82.

(3) Lefort; Rec. C. E., 1903, 585.

(4) Cf. Jeze, III, 120.

(5) Cases of Picard, Lefort, and others; Rec. C.E. 
1903; 584, 590 and lengthy note to Picard case. 



was applicable of the general rule that the ’’Chief of Service” 

may, by reason of his hierarchic power, annul or reform the acts 

of his subordinates (1).

These two recourses differ from the contentious recourse in 

that they are not presented to an independent authority; and they 

are not regulated by rules of procedure (except in a very general 

way), except such as the administration has itself prescribed (2). 

They differ further in that the author of the administrative act 

need not answer a recourse of grace (3). If he answers, he need 

give no reasons for his action, or for his refusal to reform (4). 

An exception to this is where such recourse is presented to a 

minister, and the subject matter is one on which a contentious 

recourse may be presented (5).

On the other hand, a tribunal to which a recourse is pre

sented must render a judgment thereon. A failure to do so would 

amount to a denial of justice, which is punishable (6). Further, 

it is required that the legal grounds for its judgment must be

(1) Jeze, III, 116, 119.

(2) Jeze, III, 123.

(3) Jeze, III, 123 - Failure to answer is equivalent 
to rejection. Law of July 17, 1900.

(4) Maillard; Sirey, 82, III, 3. A recourse was 
presented against the Minister of War, for 
having rejected an hierarchic recourse pre
sented to him without stating the grounds. 
The Council declared it non-receivable.

(5) Congregation des soeurs des Lyons; Rec. C. E. 
1918, 187. A decree was annulled because of 
an erroneous statement, where a statement was 
required by law. And in Trepont; Rec. C. E. 
1922, 65, a decree dismissing a prefect was 
annulled for the same reason.

(6) Law of May 24, 1872, Dalloz, 72,IV, 88-102.
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set out. If this is not done, the judgment is null, under the 

law of April 20, 1810. But the most important difference is 

that the judgment of administrative tribunal becomes res 

adjudicata (chose jugee) (1).

In general the hierarchic recourse can be pursued only 

against the active administration. It cannot be pursued against 

the deliberative administration; because the prefect, or the 

minister, as the case may be, is not the hierarchic superior of 

the deliberative body (2). There are two apparent exceptions to 

this rule. The General Council will hear protests or appeals 

from the councils of arondissement concerning the apportionment 

of direct taxes (imposts) made by it. Again the General Council 

may be appealed to in order to compose differences between the 

prefect and the Departmental Commission - which is a standing 

committee of the Council (3).

This does not mean that the hierarchic procedure must be 

pursued before the jurisdictional. It need not be resorted to at 

all. It is not considered a parallel recourse. Where a prefect 

annulled the pension of a retired civil service employee, a re

course was presented to the Council of State without following 

the hierarchic recourse. The Minister of the Interior moved its 

rejection. This was opposed by the government commissioner in a 

lengthy report, and the recourse was received (4). If it is

(1) Alibert, 33, 301-3,

(2) Jeze III, 112, Law of August 10, 1871.

(3) Law of August 10, 1871; Arts. 38 and 85.

(4) Bougard; Rec. C. E., 1881, 648.
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initiated., it need not be pursued to the highest authority. And 

under the Law of July 17, 1900, silence, as well as definite 

rejection, is sufficient basis for presentation of the recourse 

against any official (1).

The Law of April 5, 1884, authorized communal councils to 

present their recourse to the Minister of the Interior against 

refusal or failure of a prefect to approve their decisions. This 

was first held to require such a recourse to be presented, and 

that failure to do so would bar presentation of a recourse to 

the Council of State (2). But this was reversed in a later 

decision, holding that it was not necessary and that a recourse 

could be presented directly, against the prefect, to the Council 

of State (3).

It was decided as long ago as 1881 that the recourse must 

have been presented within two months of receipt of notice of 

the administrative decision or act; or of its publication if 

not otherwise communicated. The result of a boundary decision 

by the mayor of Larchamp was to cut off a property owner from 

access to a highway. When it reached the Minister of Interior, 

by successive hierarchic recourses, the decision was confirmed 

by him. A recourse for excess of power having been presented 

to the Council of State, it was declared non-receivable because

(1) Dalloz, 1900, IV, 77.

(2) Commune de Domerat; Recueil C. E., 1906, 936.

(3) Commune de Boujailles; Sirey, 1912, III, 41.
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it had not beei initiated before the prefect within the pre

scribed period (1).

The rule stated in the Bansais case was confirmed in 

another case in 1887, the Bansais case being cited in the note. 

But an unexpected application was given the rule, in holding 

that the presentation to the last hierarchic authority must 

have been within the prescribed period. The fact that the 
first presentation of the recourse had been within that period, 
was held not to be a compliance with the law. This was based 

on the ground that it was the decision on the last presentation, 
to the highest superior, that was attacked in the recourse 

presented to the Council (2). This decision was adhered to in 

1894, in a case involving the location of a car track on public 

property (3).

This is not now the law. The present rule is that the 

period prescribed runs only from the last prior presentation to 

the next lower official. If the administrative decision was 

confirmed on the hierarchic procedure, and that recourse was 

presented within two months, ai1 additional two months after the 
confirmation is allowed for the contentious recourse to be 

presented (4). This was held even where the last rejection was
(1) Bansais; Balloz, 82 III, 49.
(2) Union des Gaz; Sirey, 88, III, 52.
(3) Mortureux, 96, III, 52.
(4) Bleux; Balloz, 1912, III, 38. This was a case 

where a member of a communal counoil sought to 
set aside an order of the council, because the 
subject was not mentioned in the notice for the 
meeting.
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not "by a lower official "bat by a declaration of incompetence by 

a court (1) •
While the hierarchic recourse is not barred by lapse of 

time, it has been held that if it was not presented within the 

required period of two months, the contentious recourse is 

barred (2) • The force of this has been weakened by a recent 

decision» A recourse was presented against a tax on taxicabs» 

The Council held that the recourse had not been presented within 

the required time» They added however, that it was the right of 

anyone concerned, whenever the legal grounds for the tax no 

longer existed, to present an application to have it repealed; 

and on the refusal of that application to present a recourse 

against the refusal (3) •

With this explanation of the hierarchic recourse, a 

consideration of the aontentious, or jurisdictional, recourses 
is in order» It must be emphasized, however, that the exist

ence of the latter makes the former more readily available and 

more effective. The organization of these several tribunals 
will be considered first»

(1) Reynaud; Sirey, 1928, III, 81» The note
. . cites cases in which prior rejection had 

been made by officials without competence 
over the matter - in one case, a prefect; 
in another, a minister.

(2) Hauriou, 83.

CS) Daspujol; Sirey, 1930, III, 41. in interest
ing discussion by llibert is added as a note.



IV. ADMINISTRATIVE TRIBUNALS.

A. Local and special Councils
V

1. By decree of September 6, 1926, the former 89 pre
fectural councils (of continents! Prance), which exercised a 

limited administrative jurisdiction, were superseded by 23 inter
departmental councils (including that for the departmait of the 

Seine - Paris - which was retained without change. The creation 

of these worked a further separation of the active and jurisdic
tional administration. While the former prefectural councils 

had been composed of members engaged in active administration, 
the new councils participate in it only in a remote, advisory 

capacity (1). The new councils retain the consultative character 
of the former, and must be consulted as to the contracting of 
debts by communal charitable establishments and some similar 

matters. But the prefect is now permitted to regulate by order 

("arrête1 motive*") in most of the cases regarding which he was 
formerly required to consult the prefectural oouncil (2).

The administrative jurisdiction of the prefectoral councils 

was conferred on the new councils , and became their most 

important function (3). Appeal lies from them to the Council 

of State or to the Court of Accounts (4) • A number of subjects
(1) gonnard, 161.

(2) Hauriou, Elam, 80.
(3) Bonnard, 161-2, Hauriou, Elem, 446.
(4) Bonnard, 164
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may, by agreement, be decided by a single ’’counselor 

delegate” (1) of government commissioner. They are appointed 

by decree, on nomination of the Minister of the Interior. 

The higher grades are filled by promotion. The lower grades 

are filled by competitive examination, from candidates be

tween 25 and 30 years of age, who have a diploma as licen

tiate in law or have served ten years in certain administra

tive capacities (2). Under the principle of the separation 

of the active administration from the jurisdictional, 

neither ministers nor subordinate executives should be

members of the prefectural or communal councils.

This principle of separation is regularly observed, al

though traces of their confusion may be frequently observed. 

The Councils, for instance, are both consultative and ad

judicatory (3). But these are more apparent than real, be

cause it is rare that members exercise both functions.

Under the reforms of 1926, the prefect no longer presides 

over the council (4).

2. In the colonies there are ’’councils for contentions” 

These are tribunals in first instance for hear administra-

tive contentions. Appeal lies from them to the Council of

State. These councils are provided for by special laws (5),

(1) Hauriou, 487, n 25

(2) Bonnard, 161.

(3) Bonnard, 161-2

(4) Hauriou, 486

(5) Berthelemy, 18, n 2
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but have sufficient resemblance to the inter-departmental 

councils that they need no further description.

3. There are also a number of special councils, from which 

appeal lies to the Council of State: the Court of Accounts (1); 

the cantonal tribunals to appraise war damages under the law of 

Council of public Instructions (2); April 17, 1919; the 

Superior Commission of Imposts; the Councils of Revision for 

military service (3); the prize courts (4); and the departmental 

pension boards created by the Law of March 31, 1919 (5).

B. The Council of State.

The most important administrative tribunal is the Council 

of State. It is now composed of a vice president, a secretary

general, a special secretary for the Section for Contentions, 

39 Counselors in ordinary service, 30 counselors in extra

ordinary service, 43 "maîtres de requetes”, 21 auditors of first 

class, and 26 auditors of second class (6). The counselors in 

extraordinary service, known also as Counselors of State, are 

high administrative officials added to the Council to assure 

its liaison with the active administration. They are named by

(1) Bonnard, 146.

(2) Berthelemy, 892.

(3) Bonnard, 146.

(4) Berthelemy, 469.

(5) Alibert, 187-8. .

(6) Bonnard, 148.
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decree, and serve until the aid of their administrative term 

of office (1)*
Under the Lew of 1872, Counselois of State were nominated 

"by the legislature; hut the Constitution of 1875 conferred that 

power on the President of the Republic* Counselors in ordinary 

service are named by decree of the council of Ministers* They 

can not be retired before the age of 75, except by the same 

type of decree* Although they are removable, it cainot be 

inferred that they are subjected to any influence in the 

exercise of their jurisdictional functions* Only one instance 

of removal has occurred since 1872 (2). The rules regulating 

their nomination, and the traditions of their service, assure 

them full independence* "Mai t res de requetes" are appointed by 

decree on nomination of the vice-president and presidents of 

sections* Three-fourths of them must have been auditors of the 

first class; the remainder must have had ten years public or 

military service. Auditors are nominated, and may be dismissed, 
in the same manner* They must possess prescribed qualifications

(3).
The Council of State exercises both administrative and 

jurisdictional functions* It may deliberate in sections, in 

puHic assembly of contentions, or in general assembly - for
(1) law of April 16, 1930; Art. 141. Sirey, 1930, 

2865.
(2) Gamer, J. U., in 26 fale law Journal., 349*
(3) Berthelemy, 150-2*



administrative matters only. There are four ackninistrative 

sections: one on legislation, composed of a president and five 

counselors; the other three, of a president and three counselors
(1) • The contentious jurisdiction (2) of the council is 

exercised by its Contentious Sections. There are, since 1910, 
two of these sections. One is designated as the Section for 

Contentions; the other, as the Special Section. The Section 

for Contentions is commonly called the Ordinary Section (3).

Under the Law of March. 1, 1923, the Section for Contentions 
is composed of a president and 12 counselors in ordinary 

service. Masters of requests and auditors are added. For 

rendition of judgments, this Section is divided into two sub

sections, each of six members, presided over by the section 

president or the senior conmittee president. There must be 

seven members in attendance at sessions of the section, or five 

of the sub-sections (4). Members may recuse; themselves in x 

cases wherein they are disqualified; and the Council may exclude 
a member for bias. Judgments are prepared by the sub-sections, 

but may be brought before the whole section or even the "public 
assembly", on demand (5).

(1) Barthélémy, 153.

(2) X am compelled to use this phrase, because 
. . the word "judicial" would not express the

French cone ept ion •.
(3) Hauriou, ELem, 443.
(4) Hauriou, Elem, 443. Hauriou, 464.
(5) Bonnard, 154.
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The Section is also divided into four examining committees, 

of three members each. One of these acts as committee president. 

These committees make the preliminary examinations of matters 

submitted to the Council and prepare them for judgment by the 

higher branches (1). The Section and its subdivisions constitute 

a tribunal to adjudge legal rights within the body of the 

Council. It adjudicates all administrative recourses except 

direct taxes, those assimilated thereto, and elections.

These are reserved to the Special Section, which adjudges, 

also, matters of attribution within the body of the Council (2). 

It is composed of thirteen counselors of State, one of whom pre

sides, Masters of request and auditors are attached as directed 

by decree of the Council. It is divided into six sub-sections, 

of two members each-both of whom must be present at a session. 

An auditor or reporter must also attend. These sub-sections 

examine and adjudge, with the same powers as the full section. 

A hearing by the full section may be demanded of right by the 

government commissioner or by one of the counselors (3).

The* general assembly of the Council has only advisory func

tions relating to administration, or to decrees and ordinances. 

The public assembly of contentions is held to adjudge conten

tions referred to it on demand of the vice-president, a section

(1) Hauriou, Elem, 444.

(2) Hauriou, Elem, 444.

(3) Decree of April 22, 1930, in application 
of sections 141 and 143 of the Finance 

Law of April 16, 1930.
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president, one of the subsections or committees, or the govern

ment commissioner. It is composed of the vice-president of the 

Council, the president and members of the Section of Contentions, 

and five counselors in ordinary service chosen annually from 

the other sections by the general assembly of the Council. It 

has, attached to it, masters of requests, auditors, and a public 

ministry of four government commissioners. The full membership 

must attend, eleven members being the minimum (1).

This typically French segmentation of the Council and its 

functioning, cause it to appear headless and un-coordinated. 

In fact, it is the opposite. Cohesion ¿nd co-ordination are 

gained by the application of two rules: (a) overlapping of 

personnel; and (b) reference of its judgments to, and review by, 

higher branches of the Council (2). legal members serve on 

other sections in addition to those for contentions; the member

ship of the sections for contentions is composed of both jurists 

and high administrative officials. The review of judgments by 

higher echelons brings them into conformity with the general 

current of decisions. That there is no slighting of laborious 

duty is shown by the comprehensive reports of the government 

commissars, and the exhaustive notes of the commentators, 

published in the several current reporter sets.

(1) Hauriou, 484.

(2) Hauriou, 481 n 17
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C. The Tribunal of Conflicts

The Tribunal of Conflicts is composed of the Keeper of the 

Seals (the Minister of Justice) as its president; three 

Counselors from the Council of State and from the Court of 

Cassation, respectively, elected by their colleagues; and two 

additional members and two substitutes selected by these six. 

The term of office is for three years, with eligibility for re

election indefinitely. The Keeper of the Seals is president, and 

a vice-president is elected by the Tribunal. The government is 

represented before the tribunal by commissioners. Each of the 

two bodies nominate one commissioner and one substitute, from 

their membership (1). Members of the Tribunal of Conflicts are 

not subject to challenge for interest or bias (2).

The jurisdiction, powers, and procedure of these tribunals 

will be stated in subsequent sections.

V. JURISDICTION

The legislation of the Revolutionary period took from

the courts all power to control or to interfere with the admini

stration of government. The courts were barred from exercising 

their power over administration, whether by decree or by injunc

tion. They were also forbidden to adjudicate civil suits

(1) Berthelemy, 1088.

(2) Marquigny et aut; Dalloz, 80, III, 121.
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against officials, or to render judgment against them. This 

gave to the State and to its officials the necessary freedom 

of action, and protection from responsibility therefor, that 

was considered necessary for government. How the State event

ually found it necessary to limit this freedom, and to protect 

the individual from arbitrary action and damage to his rights, 

has been already told.

In general, all matters arising from the exercise of public 

powers are withdrawn from the .jurisdiction of the courts, and 

assigned to the administrative tribunals (1). Conversely, what

ever administrative acts are not in the nature of the exercise 

of the public powers, are still within the jurisdiction of the 

courts. That is to say: not all administrative acts are with

in the jurisdiction of the administrative tribunals; but only 

those performed in the. exercise of the public power. This rule 

limits it within well defined bounds (2). It extends to conten

tions arising out of public works (3), direct taxes, contracts 

for public supplies, the public debt and its liquidation, in

demnities for injuries arising from faults of service of all 

public administrations (4), violation of individual liberties (5),

(1) Chemin de fer de L’Est; Sirey, 1927, III, 89.

(2) Hauriou, Elem, 430.

(3) Tribler; Sirey, 1927, III, 22.

(4) Limetti; Sirey, 1924, III, 49: police 
homicide•

(5) Marquigny; Rec. C. E. 1880, 803.



relating to pensions and retirement allowances (1).

The jurisdiction of the courts extends to public contracts 

of such a nature, or executed in such form, as to come under the 

rules of private law (2). The city of Lille had purchased a 

quantity of paving material. The contractors presented a recourse 

to annul the decision of the mayor denying a balance due. The 

Council held that the contract of purchase was not a contract 

for public works, but that it was in the nature of a contract 

between individuals. The Council declared the recourse non

receivable, because the matter was one for the courts (3). 

Their jurisdiction also includes contentions arising out of 

damages caused by private operations.

Their jurisdiction also extends to engagements of public 

administration not involving the organization of public service 

nor a delegation of public power. Where a public hospital had 

contracted for purchase of equipment, the Court of Cassation 

held that the courts had jurisdiction (4). Likewise, to indirect 

taxation (5). Thus, the administration of posts and telegraphs 

took out a teipphone because the subscriber had used abusive 

language on an occasion of poor service. The subscriber tender

ed payment of the telephone rates as fixed by law. The admini

stration refused to accept, and the subscriber presented a re-

(1) Hauriou, 475,485,757.

(2) Jeze, III, 495 ff. Bocande; Sirey, 1926,111, 5.

(3) Soc. des granits des Vosges; Rec. C. E. 1912, 912.

(4) Hospice civile de Lille c. Institute Cath. 
June 23, 1907.

(5) Hauriou, Elem, 401.



course of excess of power. It was held, that telephone rates 

were assimilated to indirect taxes and the recourse was not 

receivable (1).

It likewise extends to expropriation of private property 

for public purposes; as for a street extension (2), or for in

demnity for dispossession of private property incident to a 

public service. An example of the latter is a decision from the 

Council on a recourse to annul the decision of a departmental 

council. Discharge of sewage, while the system was being ex

tended, overflowed and damaged private property. The Council 

held that the departmental council was without jurisdiction to 

award indemnity, because that pertained to the courts (3).

Other subjects pertaining to the courts are;

The enforcement of criminal laws, including police regulations; 

Debts of departments and communes;

The private domain of the state and its subdivisions; 

Damages caused by ’’personal faults” of functionaries, unless 

the prefect ’’elevates” a conflict (4).

A distinction was formerly made between ’’acts of authority” 

performed in the execution of public power and governed by 

principles of public law, as contrasted with ’’acts of private 

gestion”. The latter are defined as the ordinary acts of civil 

life, such as an individual would perform, in the management of

(1) Dem. Chauvin; Sirey, 1908, III, 17.

(2) Sauvelet; Rec. C.E., 1906, 153.

(3) Segur-Lamoignon; Rec. C.E., 1906, 242.

(4) Haurlou, 521. Decree of Sept. 19, 1870.



his own property (1). It was formerly contended that cases 
arising out of acts of private gestion were within the jurisdic
tion of the courts. In a series of cases beginning with the 

Blanco case in 1873 (2), confirmed by the Cadot case in 1889 (3), 
ani the Feutry case in 1908 (4), it has been settled that the 

jurisdiction in such cases pertains to the administrative 

tribunals.
The Cadot case related to a claim against the city of 

Marseille by a discharged employee. The Council held that 

rejection of the claim by the municipal authorities was sufficient 
grounds of jurisdiction (5). The Cadot case is outstanding. It 

established the jurisdiction of the Council over questions of 
legal right. It initiated.the development of its general 
Jurisdiction, denying to ministerial decisions the effect of 
res ad judicata, and holding that their decisions count only as 

administrative acts which are subject to the jurisdiction of the 

Council (6). Later it proclaimed that the Council of State hae 

general jurisdiction in first instance over all questions of 

legal right. More than that, it established a right of free 

access of contentions, not based on statutes but on the general
(1) Barthélémy, 43.
(2) Blanco; Rec. C.E., 1873, Supp. 61. This case 

established that claims against the state were 
within the jurisdiction of the administrative 
tribunals.

(3) Cadot; Rec. C.E. 1889, 1148. Dalloz, 91, III, 89.
(4) Feutry; Rec. C.E., 1908, 217.
(5) Cadot; Sirey, 92, III, 17.

(6) Barthélémy, 1109.
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jurisdiction which it asserted (1).

These cases will be more fully discussed under other head

ings. It will be convenient, for the present purposes, to divide 

the discussion into two parts; The subjects of jurisdiction; 

and the powers exercised.

A. COMPETENCE

1. The Local Councils.

The inter-departmental councils act in an advisory capacity 

on questions submitted to them by the prefects; but their primary 

functions are jurisdictional. They are the administrative 

tribunals in first Instance for all administrative contentions 

assigned to them by law, within their territorial jurisdiction 

(2). Their jurisdiction is only that which is conferred by 

enumeration (3). Where both the court of first instance and 

the prefectural council disclaimed jurisdiction of a claim 

against an official, for damages resulting from his negligence, 

the Tribunal of Conflicts held that it was a matter for the 

court, because no law gave the council jurisdiction over it (4).

Their jurisdiction embraces numerous subjects, and is of 

varying types. It may be repressive, us for violations of high

way regulations. It may be fiscal, as in the auditing of public 

accounts. They may decide on validity of acts in first instance 

within their assigned jurisdiction in the following cases ;-

(1) Hauriou, 397.

(2) Hauriou, Elem., 446.

(3) Hauriou, 487.

(4) Fargere; Rec. C. E., 1903, 481.



Elections in communes and arondissements; 
Reduction and discharge of direct taxes;
Differences between administrative authorities and contractors 

public works (1) and property damages caused by the execution 
of these;
Contracts of public supplies or public works; 
Classification of property, with reference to public works or 
taxation;
Differences between the administrative authorities and charitable 

institutions (2).
Contests concerning communal property; .
Sales of public land;
Cases growing out of the administration of mines and forests (3). 
Prefectural decrees concerning public health and safety;
Octrois and communal licenses (4)«

Cases growing out of an administrative decision must be 

brought within the jurisdiction where this decision was applied. 
This is required even when the subject matter, as in the case of 
public works, lies in more than one department (5). The lower 

administrative tribunals may interpret those acts and contracts 

(6) over which they have jurisdiction. Appeal may be taken from
(1) Gaz de Bordeauz; Rec. C.E., 1906, 819.
(2) Huriel; Rec. C.E., 1916, 240.
(3) Hauriou, 347 n.
(4) Berthelemy, 1119. Hauriou, Elem. 447, 

Pluviose, an VIII, Hauriou, 490.
(5) Hauriou, Elem., 447.

(6) Andreades, 40,
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their decisions to the Council of State, but the Council has 

no jurisdiction over them otherwise.
The Council has recently decided (Dec. 18, 1931) that the 

responsibility of the state for damages resulting from failure 
to construct necessary public works, was based on the "theory 
of risk", and not on fault. Jurisdiction, therefore, pertained 

to the prefectural council, because of their jurisdiction over 
public works (1).

The colonial "Councils of Contentions" are not limited to 

enumerated subjects of jurisdiction. They exercise general 
jurisdiction over administrative contentions relating to the 
colony (2), and the Council of State will not receive a claim 

for indemnity against a colony. On the other hand, they have 

no jurisdiction over claims against the State even though they 
arise within the colony (3).

2. The Council of State

The Council of State exercises, through its contentious 
sections, "sovereign jurisdiction" in all matters of legal right, 
arising in French territory, so far as they arise out of admini
stration. It adjudges these in first and last resort, or on 

appeal from a subordinate administrative tribunal, or in cassa
tion from an administrative tribunal of special jurisdiction not

(1) Robin; discussed in R.D.P., 1932, 95.
(2) Cotreau; Rec. C. E., 1901, 419.
(3) Leontieff; Rec. G. E., 1906, 453.
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assigned by law to other tribunals.
Under the Law of 1872, the Council has established its 

general jurisdiction over questions of legal right arising from 

administrative acts. The Bougard case related to a prefectoral 
order concerning a communal school. The Minister of the Interior 

argued that the order was not final, and that no recourse could 

be presented to the Council until after It had first been sub
mitted to him. The Council held that, although it could have 

been submitted to the Minister, It was equally proper to submit 
it directly to the Council by contentious recourse (1).

Under the Law of April 8, 1910 (2), and the Decree of May 
31, 1910 (3), the following subjects were assigned: 
Contracts for public works, public services, or public supplies; 
Damages resulting from public works; and for temporary occupa
tions of private property or taking of material therefrom, for 
public works.
Contraventions of regulations concerning highways and waterways; 
Apportionment of benefits from communal properties;
Dangerous or unsanltory installations; 
Medical assistance to the aged;
Pensions and retirement allowances; 

Elections, direct taxes, and taxes assimilated thereto, on 

appeal from the prefectural councils (now the inter-departmental
(1) Bougard; Dalloz, 85, III, 91»
(2) Slrey, 19 IQ IV, 1140, 1178.
(3) Slrey, 1910, IV, 1185.
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councils). These last go to the Special Section; the others, to 
the ordinary Section.

In addition to those matters assigned by law, the Council 
has jurisdiction over all contentions arising from administrative 

operations. The contention may be with respect to either an 

executory decision, or one already executed. From this division 
comes its jurisdiction as to indemnity and as to validity.

a. Validity.

Since 1822 the Council of State has exercised jurisdiction 
as to validity of administrative acts. This includes not only 
their positive action, but their refusal to act on a request 
presented for the performance of an act, or the failure to reply 

to such a request. A decree of November 2, 1864, required 
ministers to pass on recourses presented against their sub
ordinates, within four months after presentation; and provided 

that a failure to do so would be taken as a rejection authorizing 
a recourse before the Council of State. In the application of 
this decree, it came to be limited to cases appealed to a 

minister, and held not to apply to other administration authori
ties., The Law of July 17, 1900, extended it to all requests for 

administration decision. In constructing this, the Council of 
State has held that while the failure to answer within four 

months is equivalent to a rejection, it was not equivalent to 
a notice of rejection. It held, therefore, that the rejection 
remained open indefinitely (1).

(1) Pleux; Dalloz; 1912, III, 38.



The Law of May 24, 1872, provided that the Council of State 
should rule, in exercise of sovereign powers, on demands for 

annulment because of excess of power (1)« All administrative 

acts of an executory character, whether acts of authority or acts 

of private gestlon, may be brought before the Council of State 

for determination of their validity (2). The following may not 
be presented to it: legislative acts; judicial decisions; acts 

of those in charge of "simple establishments of public utility"; 
and "acts of government" (3).

The Council will exercise its jurisdiction over only those 

matters where the demandant has a direct, legitimate Interest in 

having the act annulled* A simple moral interest is sufficient
(4)*  In order to be a direct Interest, it must be an actual, 
existent Interest, and the annulment of the act must support 
(satisfy) that interest* Also, it must be a personal Interest • 
a general interest is not enough (5). Thus, the Council of 

State after some hesitation, has recognized that a taxpayer of 

a commune has a personal Interest to demand annulment of a 
communal tax levy (6)*

A member of a municipal council sought to set aside the 

approval by the prefect of an order of a municipal council, on
(1) Dalloz, 72, IV, 89.
(2) Lafage; Rec* C.E., 1912, 348, and long report 

by the governmental commissioner.
(3) Hauriou, 411 ff.
(4) Rougegre; Rec* C.E., 1911, 914. 

Alelndor, Rec* C.E* 1906, 516.

(5) Hauriou; 424.
(6) Casanova; Rec* C. E., 1901, 333.



the ground that due notice had not been given. The Council of 

State held that taxpayers have a personal interest in having 
the management of communal patrimony comply with conditions pre
scribed by law (1). This rule, however, is limited to communal 
and departmental finances. It does not apply to national 
finances (2): The Council will not consider their propriety.

That the interest must be legitimate, means that it must 
result from a situation in which the individual is opposed to 
the administration, such as a taxpayer, land owner, merchant or 

member of a communal council. If an entire class is affected by 

the act, the recourse may be presented by any member of that class 
since each member possesses the necessary interest (3).

Where a service as bridge tender was discontinued, it was 
held that the validity of the order could be contested by other 

employees of the same class, through their designated representa
tive; on the ground of their interest (4). A teachers1 associa
tion, through their designated representatives, sought annulment 
of decrees of the Minister of Public Instruction, relative to 

university examinations. The ground urged was that the decrees 
had not been first submitted to the Superior Council of Public 

Instruction. The annulment was denied, because the matter did not
(1) Petit; Rec. C. E., 1905, 1011.
(2) Dufour; Rec. C. E., 1930, 176.

(3) Dore; Rec. C.E., 1931, 156-7: where the 
communal council had ordered streets to 
be closed.

(4) Gateau; Rec. C. E., 1912, 752.



concern of the teachers of secondary schools who sought the 
annulment. Their right to act with reference to a matter in 

which they had an Interest was implied (1)»
The Council of State will not exercise jurisdiction if there 

be available to the demandant any other mode of obtaining satis
faction of his rights (2). Thus, although the Municipal Law of 
1884 permitted citizens to appeal to the prefect against invalid 
acts of the municipal council, the Council of State held that it 

was not receivable by the prefect because of parallel remedy in 

court (3). And the Council .also refused to consider a recourse 

for excess of power presented by citizens of Marseilles against 
a tariff of telephone rates. They held that the matter, being 
one concerning indirect taxation, was susceptible of parallel 
recourse in the courts (4)«

They have refused to consider other recourses because there 

was a parallel remedy before the prefectural Councils (5). On
I

the advice of the department committee (the permanent committee 

of the departmental general council), a prefect refused to allow 
payment for the care of indigent sick. His order of refusal was 
attacked before the Council of State. It was held that the matter 

could have been brought before the prefectural council; and, there
(1) Federation des professeurs; Rec. C. E.,

1912, 672.
(2) Alibert, 152 ff .
(3) Larfiaudie; Rec. C. E., 1911, 712
(4) Ligue des abonnes, etc; Rec. C. E. 1929, 8.
(5) Cie. du Canal de Beaucalre; Rec. C.E., 

1904; 333 -public works. Marcot; Rec; 
C. E., 1905, 52 - dangerous structures.



fore, there being a parallel remedy, the Council of State would 

not consider the matter of validity (1).
The Governor of French Guiana deprived an electric light 

company of its concession for lighting the City of Cayenne. The 

light company sought to have the Council of State annul the order. 
The Council of State held that the Governor had no authority to 
cancel the concession. They said, however, that the colonial 
■council of contention" had jurisdiction of the matter. Since 

this was a case of parallel recourse, the Council refused to ad
judge the order invalid (2).

b. Indemnity

Complementary to the authority to annul executory acts is the 

authority to award indemnity for damages caused by executed acts. 
This proceeding differs from that in annulment, in that it in
volves questions of fact instead of law, and that it is brought 
against the State or a subdivision.

The Council of State has general jurisdiction in first and 
last instance, of claims for indemnity for faults of service or 

for damages, occasioned by or arising from, administrative opera
tions. It has general jurisdiction over matters of legal right 
(juge de droit common) in such cases (5).

This jurisdiction is derived from the grant of authority in 
the Law of 1872 that it "statue souverainement” (4). Shortly after

(1) Huriel; Rec. C. E., 1916, 240-
(2) Cie. Elec, de la Guyane; Rec. C. E.,1915, 326.
(3) Hauriou, 453*

(4) Article 9; Dallos, 72, IV, 99.



the law of 1872 was enacted, the Council of State passed on the 

Blanco case, A child war killed by a wagon used in a government 
tobacco factory. The State and the driver of the wagon were 

jointly sued in the courts, by the child's father. The Tribunal 
of Conflicts held that the State could not be joined in the 

judicial suit, as jurisdiction over it was vested in the adminis
trative trivunala (1).

The Blanco case affirmed the jurisdiction of the tribunals 

over claims against the State for damages caused by public 

service - whether acts of authority or acts of gestion. Later 
cases have affirmed it in respect to claims against departments 

and communes. A departmental council offered to pay a bounty for 

killing snakes. On failure to pay, due to the appropriation 
having been exhausted, Terrier presented his claim. The Council 
of State asserted its jurisdiction and adjudged indemnity; but 
it is not clear whether it was on grounds of contract or public 

service (2). The holding was confirmed in the Feutry case, in 

1908. A lunatic escaped from a departmental asylum and set fire 

to private buildings. The Tribunal of Conflicts held that a 

claim against the department was within the jurisdiction of the 
administrative tribunals (3).

The jurisdiction was extended to claims against communes in A* 
later case. Damages were caused by flooding of premises, due to 

faults of municipal service. The Tribunal of Conflicts held that
(1) Blanco; Sirey, 73, III^ 153.
(2) Terrier; Dalloz; 1904, III, 65. 

Sirey 1903, III, 25.

(3) ^eut^y; Sirey, 1908, III, 97.



the courts were without jurisdiction (1). And it has since been 
extended to communal contracts for execution of public works (2).

c. Interpretation.

The rule formerly was that where interpretation of an adminis 

trative act was required, it should be made by the author of the 

act, but it is now held that just as the annulment of administra
tive acts and decisions pertains solely to the administrative 

tribunals, so does their legal interpretation. Two decisions of 
the Council in 1877 and 1884, established their jurisdiction over 
interpretations made by general counsels of departments.

In the first case, a land owner had sued for damages to his 

property by the construction of a bridge. The defendants claimed 

to have acted under order of the departmental comnittee• The 
order was referred to the departmental committee; and appeal was 
taken from their decision to the Council of State. The Council 
held that the interpretation and force of the order were to be 

first decided by the committee that had issued it. Their inter
pretation could be appealed to the Council of State (3). In the 

second case, the Council adhered to the former ruling. They held, 
further, that the general council of the department could not make 
the interpretation, nor consider an appeal from that made by the 

departmental comnittee (4). In a later decision the Council inter 
preted ministerial circular instructions, where a recourse was

(1) de FonscoloniDe; Sirey, 1909, III, 50
(2) Therond; Sirey, 1911, III, 17.
(3) Brescon; Dalloz, 78, III, 1.
(4) Rivier; Dalloz, 85, III, 91
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presented directly to it instead of to the minister.
Interpretation pertains to the courts: When there is a 

question of property, or of the existence of a privilege (1); or 
when there is a question of state, capacity, domicile, or nation 

ality; as in election contests, or military procedure (2). And 

the administrative tribunals may have to call on the courts for 

interpretation of questions arising in contentions relating to 

elections or to military service (3).
Administrative "reglements" have the character of laws and 

may be interpreted by the courts (4). The courts may not inter
pret administrative acts, nor rule on their legality. They may 

do so as to acts of private gestion, and as to police ordinances 

if they come within their civil or penal jurisdiction (5); but 
not as to specific acts or orders which are only connected with 
a contention and not sought to he applied therein. If the inter 
pretation of such an act or decision becomes material, that 
interpretation must be made by an administrative authority. The 

decisions of the Tribunal of Conflicts reserve to the administra 
tive tribunals the interpretation of legality of administrative 

acts.
(1) Tramways de Roubaix; Sirey, 93, III, 1. 

This involved the question of privileges 
embodied in a street railway concession.

(2) Hauriou, Elem 433.
(3) Decree of June 27, 1905; Dalloz, 1905, IV, 70.
(4) Dagot c. Pallardy; Dalloz, 1921, I, 49.
(5) Septfonds; Rec. C. E., 1923, 498.
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Whenever an interlocutory question arises as to the inter
pretation of an administrative act or order, that interpretation 

may proceed from the actor; hut his interpretation may be appealed 
to the Council of State (1). A question as to the validity of the 

act must be decided by the Council of State (2)« in a case of 

expropriation of private property for public use, for instance, 
while the court could decide the question whether a decree had 

been issued, it could not decide whether the decree was valid (3).
Interpretation of administrative acts may be sought only by 

the parties to a litigation pending, where the meaning of an 
administrative act material thereto is vague or its legality is 
questionable (4). An individual who is not a party to a recourse 

cannot, even when he has an interest, secure an interpretation (5)« 

It is pointed out that such an interpretation would be only advis
ory - not a decision. The purpose of interpretation, it is said, 
is to settle questions arising out of the exercise of rights; 

not to clarify future rights (6).
Under the law of 1872, the Council has jurisdiction in first 

instance to interpret acts of the Government. Any branch of 

either the active or deliberative administration may interpret its
(1) De Noblet de la Clayette; Rec. C.E., 1915, 243.
(2) Abbe Gauthier; Sirey, 24, III, 41.
(3) Hauriou, 348, n 25.
(4) Le Stir; Rec. C.E., 1896, 585.
(5) Ville de Mont-de~Marsan; Rec. C.E., 1894, 382.
(6) Laferriere, II, 605.
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own acts, subject to hierarchic recourse and recourse to the 

Council• But it is possible to obtain an interpretation directly 
from the Council, without reference to the author of the act nor 

to his hierarchic superiors: not, however, of acts or contracts 

within the contentious jurisdiction of the prefectural councils. 
Thus, where parties to a suit in court, had requested the Minister 

of Culture to interpret ministerial acts. The minister having made 
no reply, the court referred the act to the Council of State for 

interpretation. It was held that the reference to the Council was 
proper (1). In a later case it was held not necessary to request 
interpretation by an administrative officer. The request could 

be made of the departmental general council, if it came within 

their jurisdiction, with the right of appeal to the Council of 

State; or it could be made to the Council directly, in the first 

place (2).
The Council may even be called on, by a recourse of inter

pretation, to clarify a former judgment of theirs. Thus, differ
ences arose between a railroad company and the Minister of Public 

Works as to the construction to be placed on a decision of 1896, 
concerning a state guarantee of return on investment. A recourse 

of interpretation was presented, and a fuller interpretation was 
given (3).

(1) Camblong et Raymond; Rec. C.E., 1895, 153.
(2) De Noblet - la - Clayette; Rec. C.E., 1915, 243.
(3) Cie d*Orleans, Rec. C.E., 1912, 889-903.



d. Repression.

This term is anomalous. The repressive procedure is not 
a contention, but a form of police jurisdiction, exercised under 
special legislation. First applying only to highways, it was ex
tended to drainage projects, work in ports and military establish
ments, railroads and telegraph lines, and waterways. It is 
exercised by prefectural (now inter-departmental) councils, 
except where it has been conferred on special tribunals (1).

This anomalous jurisdiction has been partly corrected by 
Decree of December 28, 1926. Jurisdiction over infractions of 

regulations concerning public highways, has been conferred on the 

courts (2). The inter-departmental councils retain their former 
jurisdiction over contraventions relating to waterways, railroads, 
and telegraph and telephone lines (5). Appeal lies to the- 

Council of State (4).
Various councils of the University and other public institu

tions have repressive disciplinary powers, with appeal to the 
Council of State. But these are more in the nature of acts of 

authority than of contentions (6).

(1) Berthelemy, 1146.
(2) Decree of December 28, 1926. Hauriou, 350, 488.
(3) Hauriou 350.
(4) Hauriou, 477.
(5) Hauriou, Elem., 433.
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e. Appeal and Cassation«

The Council of State has appellate jurisdiction over the 

inter-departmental councils, the colonial councils of contentions, 
and maritime prize counsels (1)« It also exercises jurisdiction 

in cassation over the decisions of all administrative tribunals 

of final instance. Since the basis of this authority is the same 
as for the authority to annul administrative acts for excess of 
power, no law is necessary (2). It has exercised such jurisdic
tion over judgments of the regional court of pensions (3), sus
taining its rejection of a pension claim, but on different grounds 
from that stated by the regional court« It has also exercised 

this jurisdiction over the Superior Commission; sustaining its 
judgment on a recourse brought by a tax-payer, but substituting 

other grounds (4)«
It differs, however, from the recourse for excess of power, 

in that its judgment is only binding on the parties to the cause; 
and that, instead of annulling the decision it refers the conten
tion back to another tribunal of the same order (5).

The jurisdiction is conferred by special law over a number 

of tribunals:- The Court of Accounts (6); the military councils
(1) Law of May 24, 1872. Dalloz, 72, IV, 88 ff.

Hauriou, 477.
(2) Hauriou, Elem., 442. Laferriere, II, 577.
(3) Poire; Rec. C.E., 1929, 38.
(4) Florin; Dalloz, 1930, III, 9.
(5) Berthelemy, 1141.
(6) Law of September <5, 1807.
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of revision (1); the Superior Council of Public Instruction; (2) 
and a number of others.

The following case will illustrate this jurisdiction. A 

judgment of the Court of Accounts was reversed, and the cause 
referred back to another Chamber of the Court. This second chamber 

rendered a judgment identical with that of the first. This deci
sion was annulled, because the Court had disregarded the rule of 
res adjudicate on the question of law decided by the Council; and 
had thereby committed an act in excess of power. It was said by 

the Governmental Commisor that whenever the Council of State has 
annulled an act or judgment for violation of law, that act cannot 
be repeated immediately under the same conditions, and that judg
ment cannot be again decreed on the grounds which have been held 
insufficient, if that is done, he said, the act or judgment will 
be annulled for violation of the rule of res adjudicata (3).

f. Retained Justice.

Some decisions of the Council are classed as exercises of 
retained justice. They are:

1. In prize cases (4).

2. Over recourses by prefects to annul the acts of general 
councils which are ultra vires.

3. Over recourses by property owners, or those owning an
(1) Law of April 1, 1923; Dalloz, 1923, IV, 129.
(2) Law of February 27, 1880; Dalloz, 80, IV, 36.
(3) Botta; Sirey, 1905, III, 81.

(4) This is disputed by Hauriou, who designates 
them as contentions nartaking of delegated justice. Hauriou, 471; relying on Lloyd de 
Trieste, Rec. C.E., 1924, 305.
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interest, to annul prefectural acts exceeding the powers conferred 

by the laws relating to syndical associations.

g. statutory.

Jurisdiction has been expressly conferred in the following 

recourses:
Against administrative decisions damaging to rights (1);
Elections to general counsel^;
Against prefectoral decisions which refuse or condition permits 

to industrial establishments on grounds of danger to life, health 

or safety (2);.
Against prefectoral decisions as to the validity of proceedings of 

municipal councils (3);
Dismissal of members of departmental and lower councils (4); 

Military and civil claims (5);
Contracts for public supplies (6) (7).

B. ATTRIBUTIONS: THE RECOURSES
1. Control (Tutelle Adnd.nlstratif) •

The Council of State may not control or supervise the active 
administration. While It may annul acts. It may not modify or

(1) Decree of July 22, 1806.
(2) Decree of October 15, 1810.
(3) Law of April 5, 1884; Dalloz, 84 IV, 25.
(4) Law of June 7, 1873; Dalloz, 73 IV, 73-

(5) Law of April 14, 1824.
(6) Decree of June 11, 1806.

(7) See: Haurlou, Elem., 446.



amend them (1). It may not direct what action shall be taken with 

respect to an act annulled (2). It may not order the reinstate
ment of discharged employees (3), nor the destruction of public 
works illegally constructed (4). It may annul a refusal of a 
permit, but it may not grant the permit (5). In such cases 
further relief must be sought in court (6). Under Art. 5 of the 

Civil Code, the administrative tribunals - as also the courts - 

may not render general or "reglementary" judgments. Moreover they 
are subject to the rules of Art. 1351, as to res adjudlcata 

(chose jugee), except in recourses for excess of power.
Further, if in addition to annulling an act, the administra

tion is also condemned to make reparation, that reparation may be 

only pecuniary. The administration may not be compelled to do, 
or to refrain from doing, anything. The tribunal may only fix 

the indemnity due for the injury and condemn the administration 
to pay it. This payment, by the way, is voluntary on the part of 

the State. There can be no execution against it (7).
These restrictions limit administrative tribunals not only 

in favor of administrative functionaries, but even of contractors 

or concessionaires, so long as they stand in place of the adminis-
(1) Except to a limited extent in the exercise

. of "full jurisdiction".
(2) Freres des Ecoles chrétiennes; Rec. G.E. 1874,45.
(3) Toutain; Rec. C. E. 1899, 421*
(4) De Bastard; Rec. C. E., 1883, 367.
(5) Blaise; Rec. C. E. 1903, 745.
(6) De Hillerin; Sirey, 1912, III, 17.

(7) Berthelemy, 1139.
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tration. They may adjudge damages in favor of a property owner 
against a contractor; but may not require the contractor to take 

steps to avoid or to lessen the damage (1). A clear understanding 

of the relief that the tribunals may award, and the nature of that 

relief, can best be obtained by a study of the recourses that may 

be presented.
2. Annulment.

The procedure of annulment raises the question of the validity 

of the act or decision attacked. The facts or the injury sustained, 
are secondary; and no award of indemnity may be made in connection 

with the judgment (2). It alleges only a violation of law or 

right, and seeks only the annulment of the administrative act that 
constitutes the violation. It is available to any interested 

party (3).
The recourse in annulment (directed against an executory act) 

may be directed to the legal invalidity of the act, or to the 

legal incompetence of the actor.
Acts of Parliament are not subject to attack for invalidity,

(4) unless some prescribed requisite of passage or promulgation 

has been disregarded (5). A newspaper editor was prosecuted 

under the press laws of 1822 and 1830. These laws clearly
(1) Appleton, 98.
(2) Hauriou, 394.
(3) Berthelemy, 1138.
(4) Jeze, I, 350 ff.

(5) Laferriere, II, 9 ff. Jeze, I, 368-9.
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violated the current constitution, and the defendants plead that
defense. The Court of Cassation rejected the defense. The
argument of the avocat-general said:

"As to whether the laws nay be unconstitution in 
the sense that they are contrary to the Constitu
tion; it is not for the courts to judge the work 
of the legislature, because the courts should 
apply the laws, however had they nay be, as long 
as they are not changed."

The opinion of the Court of Cassation said:
"Laws deliberated and promulgated in the consti
tutional forms prescribed by the Constitution, 
make the rule for the courts; and they may not 
be attacked before them on the ground of unconsti
tutionality." (1)

Acts of state, or "acts of government", are also exempt from 
annulment. Ho definition of "acts of government", has been framed 

by the Council of State. The following enumeration is made from 
its decisions (2)i-
Acts of the executive power in its relations with the Chambers;
Decrees of convocation; dissolution, and adjournment of the
Chambers - or either of them;
Decrees of convocation for legislative elections (3);
Decrees promulgating laws;
Ministerial decisions refusing to present projects of law in the
name of the Government; (4)
Relations with foreign powers (5);

(1) Paulin; Sirey, 1833, I, 357.
(2) For extended discussion, see: Hauriou 410-422; 

Barthélémy, 127-35.

(3) Maître; Rec. C. E. 1912, 982.
(4) Jacquot; Rec. C. E., 1896, 709.

(5) Poujade; Rec. C. E., 1904, 873.
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Treaties and diplomatic conventions (1);
Declarations of war;
Measures made necessary by events of war (2);
Measures of State security - decrees of "state of siege", or of
(3) sanitary police;
Pardoning power (4);
Arrets of colonial governors modifying th/? colonial laws (5); 

Annexations of territory (6).
In 1872 prince Jerome - Napoleon, having entered France with

out permission, was expelled on the order of the Minister of the 

Interior. He brought suit against the Minister and the Chief of 
Police for false arrest. The suit was dismissed because the 

expulsion was an "act of government" (7).
This rule received subsequent modification by the Tribunal of 

Conflicts in cases dealing with the dissolution of religious con
gregations under the decree of March 29, 1880. Suit was brought

.. o ■ 
in court for recovery of property sequestrated» The government 
commissioner urged that the dissolution and sequestration were 
"acts of government" • When conflict was elevated, the Tribunal

(1) Cosmetto; Rec. C. E., 1927, 54; Bal chat; 
Sirey, 1926, III, 56.

(2) Archipelago S. S. Co. Rec. C. E., 1927, 1217.
(3) Pelletier; Rec. C. E., 1873, 118 supp.
(4) Gugel; Rec. C. E., 1893, 544.
(5) Conseil generale du Senegal; Rec. C. E. 1898, 233.
(6) Said All; Rec. C. E., 1911, 847.
(7) Prince Jerome- Napoleon c. Minister de 

l«interieur et autres; Sirey, 1876, II, 297.
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held that the matter was not within the jurisdiction of the 

courts and should be presented to the administrative tribunals (1).
In 1886 a law uas passed that members of former reigning 

famines should be excluded from military command. Acting there
under, the Minister of War struck from the Army list the names of 
the Due d*Aweale and other Orleanists. They sought to have this 

action annulled for excess of power. Against the objection that 
the action of the minister was an act of government, the Council 
of State held that his action was in the execution of powers con
ferred on him in order to assure the execution of the laws. They 
held that his decisions were administrative acts, over which the 

Council had jurisdiction (2).
Suit was brought against the French minister to Haiti for 

refusal to perform a marriage ceremony for two French citizens. 
There was no law or treaty which forbade his performing the 

ceremony, but it was contrary to Haitian law. The minister based 
his refusal on diplomatic grounds. Conflict elevated, the 

Tribunal of Conflicts held that such motives did not make his re
fusal an act of government. The conflict was annulled and the 

suit returned to the courts (3).
An order of expulsion against a Belgian citizen could not be 

carried out, because Belgium was occupied by Germans. The 

Minister of the Interior directed that he be interned. He pre
sented a recourse for excess of power; but the Council of State

(1) Marquigny et autres; Sirey, 1881, 81-98.
(2) Due d’Aumale et autres; Sirey, 1889, HI, 19.
(3) Rouzier c. Carteron; Rec. C. E., 1911, 392.
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held that measures of national security were not within its 

jurisdiction (1).
In the earlier cases before the Council of State, it was 

said, that ordinances issued by uhe Chief of State under the 

authority of Parliament, were not subject to review for excess 
of power.

Within the present century, as stated above, the Council has 

extended its jurisdiction to the x’eview of such ordinances. 
Against the theory that they are issued under the delegation of 

legislative power, and are therefore similar to Acts of Parliament, 
and not subject to review, the Council has asserted its authority 

to do so (2); even where they have been subsequently ratified by 

Parliament (3). In a case where new regulations issued by the 
President had imposed on the railroads new and heavier burdens 

and duties; and it was claimed that was contrary to law. The 
Council of State asserted its right to annul them. This was the 

great case of ‘'Compagnie de l’Est et autres”, December 6, 1907
(4),  in which the Council said;

"Under the provisions of Article 9 of the Law of
May 24, 1872, the remedy of annulment for excess 
of power is available against the acts of adminis
trative authorities. Although the acts of the Chief 
of States * * are performed under legislative 
delegation, and import, therefore, the exercise

(1) du Graty; Rec. C. E., 1918, 5.
(2) Jeze, I, 382-3, stating that the holding 

is that while such ordinances have the 
same juridical nature as laws, they 
differ ‘,iin the quality from which they 
emanate"•

(3) Cie des Chargeurs; Rec. C.E., 1918, 814.

(4) Compagnie de l«Est; Rec. C. E._, 1907, 913.



in plenitude of the powers conferred by the legis
lature on the government in the particular case, 
they may not escape, on the ground that they emanate 
from an administrative branch, from the recourse 
under Article 9. it therefore pertains the Council 
of State sitting as a court, to examine if these 
regulations * * * exceed the limits of their powers". 
Further, judicial acts are not subject to annulment. Thus, 

where the State Solicitor ("procureur”) requested that one who 
was in confinement be held after the expiration of his term, a 

recourse for excess of power was held not receivable (1). Where 

one sought to have annulled the action of the Court of Cassation, 
which had refused his recourse against two judgments of the 

Court of Appeals of Amiens, the Council held that it could not 
consider recourses against courts (2). Where the Minister of 
Justice refused a transfer of one serving sentence, the Council 
refused to receive a recourse against him for excess of power 

(3). And they refused to receive a recourse against police 
officers by one who had been arested and questioned (4).

All administrative ordinances, whether decrees of the Chief 
of States, "reglements" of administration, or prefectural arrêtes 
or mere police regulations, are subject to direct attack for 

legal invalidity. This is the”recourse of invalidity^ to the 

Council of State. A municipal ordinance prohibited religious 
processions, and this was Construed to include funerals. Thé

(1) Scrosoppi, Rec. C.E., 1901, 426.
(2) Pollet; Rec. C.E., 1879, 171.
(3) Foy; Rec. C.E., 1918, 1156.
(4) Spitz; Rec. C.E., 1920, 1006.
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village priest was brought before the justice of the peace. He 
plead the illegality of the ordinance and it was submitted to 
the Council. The ordinance was delcared void (1). Decisions of 

departmental and communal councils may also be attacked by this 
recourse (2).

Administrative measures, material to the issues in cases 

before administrative tribunals, or before the courts, may be 

collaterally attacked for invalidity. This is the recourse ”in 

appreciation of legality”, to the Council of State on a pre
liminary question. Thus where an action was brought in court 
against a mayor, for a wrongful exercise of his powers, the ac
tion could be referred to the Council of State (3). It differs 

from other recourses in annulment, in that the decision of the 

Council will bind only the parties before it. These recourses 
are not of first importance. The principal ones will be dealt 
with separately.

a. For excess of power.

Usually the procedure by which annulment is sought is the 

recourse for excess of power. This recourse lies only against 
executory decisions, such as may cause an injury to individual 
rights, and emanating from an official within the administrative 

organization or its control. This rule excludes simple pre
paratory measures and routine regulations (Clrculaires)• The

(1) Gauthier; Sirey, 1924, III, 41.
(2) Law of Aug. 10, 1871; Dalloz, 71, IV, 102. 

Law of April 5, 1884; Dalloz, 84, IV, 44.

(3) Contnune de Ousse-Suzan, Rec. C.E., 1911, 470.
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Minister of War was requested, to close a rifle range because of 

danger caused by violation of regulations. He refused and a re
course was presented for excess of power. The recourse was held 
not receivable, because ministerial Instructions are merely 

matters of interior administration and, cannot be made the subject 
of a recourse (1).

Upon this recourse, the administrative tribunal exercises its 
jurisdiction upon the act itself, without reference to the rights 

of the parties or the injuries sustained. In fact, it is not 
necessary that any right have been violated; the act will be 
annulled if it is contrary to law — a threat to rights. The 

annulment will be awarded without reformation of the act, and will 
not constitute grounds for an award of damages. Damages must be 

sought by the separate recourse of full jurisdiction (2). This 

power of annulling acts generally because of their irregularity 

transcends ordinary jurisdiction. Ordinarily, a judgment has 
force only between the parties to it. Under this power the 

Council of State becomes the supreme arbiter of administrative 
acts.

The authority to annul for excess of power confers no 

authority to reform the administrative act in question - not 
even by a partial annulinent (3). But, if it does not have such 
effect, partial annulment is allowable (4).

(1) Cochet d'Hattecourt; Sirey, 21, III, 9«
(2) Berthelemy, 1139.
(3) Maire de Maury; Rec. C.E., 1912, 1198.
(4) Sourisse; Sirey, 1926, III, 41.
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It has already been stated that a refusal to exercise a 

discretionary authority will not be annulled for excess of 
power. This may be illustrated by a case where the application 

of a soldier for the Military Medal had been refused. He 
presented a recourse for excess of power against the refusal. 
It was held that the award of the medal was discretionary and

♦

could not be made the subject of a contentious recourse (1).
And when a recourse was presented against regulations concerning 
selection for the Legion of Honor, it was held that the matter 

was one of discretionary power and could not be made the subject 

of a contentious recourse (2).
Decrees of annulment for excess of power will issue only for 

incompetence, informality (vice of form), and violation of law 

(3). Incompetence is the lack of legal authority in the author 
of the act in question. It may be either by reason of its subject 
matter or by reason of its source. Competence is a matter of 

public law; and the Council of State may take cognizance of it, 
even if the demandant has not invoked it (4). Informality, or 
vice of form, 1b a violation of the necessary formalities for 

an official act (5).

(1) Godefroy; Rec. C.E., 1914, 674.
(2) perode; Rec. C.E.j 1914, 418; confirmed 

in Boncenrie; C.E., Dec. 11, 1931 - See 
R • D. p . 1932, p. 331*.

(3) Hauriou thinks that to include annulment 
for violation of law under this head is 
’’not happy”. See 8th ed, 442.

(4V Berthelemy, 1158.
(5) Peroux; Rec. C. E., 1919, 12.
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The "violation of law" for which the recourse may be
«

presented, does not consist solely of violations of Acts of 

Parliament, It includes not only the incorrect application of 

law (intentional or otherwise), but also violations of disposi
tions imposed by the administration (1): public ordinances, 
administrative regulations, ministerial instructions in execu
tion of government decrees not relating merely to administrative 

methods (2).
In a recourse for excess of power, the Council will not 

decree restitution (3), nor will it award damages in addition 

to annulment. It will consider only the question of legality of 
the order. If the demandant seeks compensation for an act already 

executed, he must initiate another proceeding (4) • Further, the 

Council will not in such a proceeding modify or reform the act 
complained of. It will not consider disputed questions of fact 

nor of expediency. Its power is limited to pronouncing the act 
invalid (5).

In spite of this, recourses for excess of power constitute 
the majority of contentions before the Council. Its scope has 

been enlarged by the course of decisions until it has become a 

test of the internal (subjective) legality of an administrative 
act, as well as of its external (objective). The extension of

(1) Allbert, 43.
(2) Journal de Chartres; Rec. C.E., 1918, 1140. 

Bastien; Rec. C.E., 1917, 746; unauthorized 
instructions.

(3) Gaucher; Rec. C.E., 1914, 6.
(4) Jeze, Principes, 100.

(5) Garner, J.W.; 9 Am. Pol. Sc. Rev.637. Hauriou, 455. 
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the recourse was expedited, by the law of July 17, 1900 (1); which 
permitted it to be based on rejection of requests to administra
tive officials - even those implied from silence (2), The 

Casanova case (3), declaring the interest of a taxpayer to be 

sufficient to present a recourse, also greatly enlarged its 

availability. It has thus become a simple and inexpensive method 

of protecting rights, whether present or future, vested or 
contingent, from administrative encroachment. This is worthy of 

comparison with our system, which affords no protection against 
arbitrary action by a distant bureaucrat unless some constitu
tional or contract right is violated.

b. For Misapplication of Power.

Misapplication (detournement) of power occurs where a 
functionary makes use of his functions for some other purpose 

than that for which the power was conferred (4). One of the 
earliest cases on this recourse was when the manufacture of 

matches was made a state monopoly. In order to reduce the cost 
of expropriation of factories, the Minister of Finance directed 

the closing of factories not holding a final license. This was 
held to be invalid, because it was a misapplication of power (5).

(1) Dalloz, 1900, IV, 77.
(2) Of.: Despujol; Slrey, 1930, III, 41, cited 

supra.
(3) Casanova; Slrey, 1901, III, 78.
(4) Jeze, III, 75. Many authors include this 

ground for annulment under that for excess 
of power. Although that la a proper 
classification, I prefer to dhssify it 
separately.

(5) Laumonnler-Carroll; Dalloz; 76, III, 41.
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An important case was the appeal of Abbe Bruant against the 
Mayor of Br eureyles -Faverne y. Under the law the mayor could 

order the church bells rung* Although the law did not give 

authority to have them rung at funerals of suicides, he ordered 
it done, This was contrary to church custom, and a recourse was 
presented against the order. The Council of State annulled the 

order. It was pointed out that authority was given the mayor to 

have the bells rung, only for the sake of public safety; or 

according to local usage, and that his order was abuse of power

(1).  In another case, the Abbe Gerard appealed from an order or 
the Mayor of Quinerot, forbidding religious insignia, songs or 

music in funeral processions, and requiring the clergy to follow 

instead of preceding the funeral convey. The mayor claimed 
that the order was based on the necessity of maintaining safety 
of the highways. It was declared illegal (2).

In another case, the departmental committee had ordered 
the widening of a second class road from 40 feet to 125 feet. 
The result of this was to prevent building on the strip left 
between the road and a lake. The Council concluded that the 

widening of the road was not ordered on account of traffic, but 
to favor property owners on the other side of the road. These 

feared that buildings between the road and the lake would

(1) Abbe Bruant; Sirey, 1910, III, 129«*33.
(2) Abbe Gerard; Rec. C.e., 1910, 192.
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destroy their view. The order was annulled for misapplication 
of power (1) (2).

Decisions of the Council of State extend the power of annul
ment for misapplication of power to cases where the power was 
exercised for a purpose other than that of good administration (3), 
That is, it will require, not only that administrative acts comply 

with the letter of the law, but also that they fulfill the spirit 

of good administration (4). Generally, the misapplication of 
power must be shown by factual evidence. It was held, however, 
in a tax case, that the facts may be established by legal 
presumption (5).

Where it is required by law that findings be made (”actes 

soient motives”) as to an administrative act, recourse against 
the act may be based on a denial of the facts stated. Thus, a 

decree dissolving a religious congregation on the finding that 
its organization no longer existed, was annulled on the ground 

that this was error - its organization being still in existence
(6).  A decree removing a prefect stated (as was required) that 
the ground of removal was the request of the prefect. On a 
showing that the prefect had not made the request, the decree 

was annulled (7).
(1) Boudaz; Rec. C.E., 1915, 262.
(2) Buisson, Rec. C.E., 1905, 808. Burgoin;

Rec..C.E., 1911, 286» . .
(3) Jeze, III, 78 ff - Jcris; Rec.C.E,, 1889, 411,
(4) Roux, et aut; Sirey, 1910, III, 75.
(5) Fabien; Dalloz, 76, III, 4.
(6) Congregation, etc., de Lyons; Rec. C.E., 1918, 187.
(7) Trepont; Rec. G.E., 1922, 65.
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Annulment of such acts may also be sought on the ground of 

the legal insufficiency of the findings to support the act. The 

Council has held that while it may not adjudicate the expediency 
of an administrative act, it may verify the materiality of the 

findings on which it is based, and whether the facts support 

the findings.
The Council of State is more strict with reference to mis

application of power, than the courts are when they are called 

on to adjudicate the legality of administrative acts. It has 
annulled police regulations when the courts had imposed fines 

under them. It will always annul administrative action which 
appears not to have been animated by the public interest. 
Sanitary regulations should be for the general interest, whether 

of citizens or moral personages. The Council will especially 

concern itself with the relations of functionaries to the public 

powers, and especially to disciplinary actions. Recent decisions 

exhibit a disposition to weigh the motives for such action, and 
to protect functionaries against arbitrary punishment.

3. In Full Jurisdiction 
("plelne juridiction")•

This recourse is also known as the "Contentious Recourse 

Proper", or as the "Ordinary Contention". It brings before the 

Council complete jurisdiction over the entire matter arising 
from an administrative operation or* the execution of an adminis
trative decision.



In the exercise of “full jurisdiction”, the administrative 
tribunals will adjudicate questions either of fact or of law. 
They may either reform administrative decisions or determine the 

damages and adjudge compensation (1). The single condition to 
the presentation of this recourse is that it seeks reparation 

for the violation of a right by an administrative operation.
Among the matters for which this recourse may be presented 

are:
1= Actions against the public administration for damages oi 

torts (fautes), such as those caused by the execution of public 
works or faults of its service;

2. Actions based on administrative contracts, as those for 
public works;

3. Direct taxes;
4. Public Accountability;
5. Elections;
6. Pensions and retirement allowances;
7. Refusal of permits on the ground of dangerous or un

sanitary conditions (2).
These may be classified in three classes: (a) obligations 

arising out of contracts for public services; (b) those based on 

pecuniary obligations arising otherwise than from contract; and 
(c) those relative to administrative operations creating either 

rights or obligations (5).
(1) Andre ades, 35. Hauriou, Elem, 197. Haurlou, 461 

To a limited extent In special cases, in the 
exercise of full jurisdiction.

(2) Law of Dec. 19, 1917. Andreades, 36.

(3) Laferriere, I, 16.
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Formerly, the demandant found it necessary to seek annulment 
of an administrative act by means of the recourse for excess of 
power; and then to seek compensation by the recourse of full 
jurisdiction. The Council of State has sought to remedy this 

duplication by ruling that the demandant may ask annulment in the 

recourse of full jurisdiction for indemnity; that the two requests 
may be joined (1).

The recourse may be presented in first instance before the 

Council of State or, where authorized, before the Prefectural 
Council. It may be presented only by attacking an administrative 
decision. Before presenting it, the demandant must have sought 
its correction from the administrative authorities. The recourse 

must be based on the decision, express or implied (by silence 
for four months) of the administrative authorities. If the re
jection be express, the recourse must be presented within two 
months thereafter. If implied, there is no limiting period. 
Except in electoral contests, or where the judgment of the 

tribunal operates in rem (erga omnes), the effect of judgments in 

recourses of full jurisdiction are limited to the parties. Re
courses in full jurisdiction must be presented by an advocate.

The scope of this recourse, and of the judgments thereunder, 
has been steadily extended. It has been even more striking than 
that of the recourse for excess of power. The Cadot case 

established the general jurisdiction of the administrative tribu
nals - not limited to that conferred by enumeration (2). Under

(1) Blanc, Argaing et Bezie; Sirey, 1912, III, 129.
(2) "connne jvge de droit commun”. Cadot; Sirey, 92 

III, 17.
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the exercise of this jurisdiction, the liability of the State 

to indemnify the individual has been greatly enlarged.
In the early development of the law of liability, a dis

tinction was made between damages resulting from nactes d«autorlte" 

—, acts of a public or governmental character; and "actes de 
gestion"— acts of an ordinary or private capacity, not necessarily 

governmental (1). Until within the present century the latter 

was left to the courts of law (2); but since the decision in the 
Feutry case (3) the Council of State has exercised jurisdiction 

over both classes. This case was a claim for property burned by 

a lunatic who had escaped from an asylum maintained by the Depart
ment of Oise. It was contented that the Department was not liable^ 

Counsel for the government conceded, as is done under the French 

practice:
"This distinction has no legal basis, and at no point 

corresponds to the facts at issue. The truth is that 
every state act performed to assure the operation of 
the public services involves“the application of 
statutes and administrative ordinances, we may, 
therefore, say that neither the state nor its officials* 
ever act in the same situation as a private citizen (4)."

And the Tribunal of Conflicts said:
"Since it does not appear that there has been a personal 
fault on the part of an agent of the administration, 
separately from the performance of his duties, and that 
this incriminates the organization and functions of a’ 
service xx x for the general interest, the considera
tion of such faults occuring in the execution of the 
service does not pertain to the Judiciary (S')".

(1) Hauriou, 86-7.
(2) Jeze, Elements, 166, Hauriou, 90-1 .
(3) Feutry; Rec. C. E., 1908, 208.

(4) Id. 216.

(5) Id. 218.
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Recent decisions have greatly enlarged the liability of 
the State both in contract and for persrual faults of its 

functionaries. These decisions will be referred to later.
It is a formal proceeding, in which the demandant must be 

represented by an advocate (1). The administrative procedure to 
obtain a decision upon which this proceeding may be based, must 

be initiated within thirty years (2). The recourse must then be 
filed within two months after the decision has been received (3).

The recourse being one of full jurisdiction, the judgment 
must be a final judgment based on all the facts, in practice, 
however, it is limited to indemnity. In principle, the tribunal 
does not decree payment, nor does it require the annulment of what 
has been done, but merely adjudges the amount of indemnity to be 
awarded the demandant (4). The judgment, unlike that in a re
course of annulment, is binding only on the parties. An ex
ception to this is in electoral matters: in those, the judgment 
is binding generally (5).

a. For Acts of State.

Even acts of state are not excepted from this liability, for 

damages though exempt from annulment (6). In two cases from
(1) Sehle«ner; Rec. C.E., 1912, 354.
(2) Lagalle; Rec. C.E., 1918, 438.
(3) Commune de Briare; Rec. C.E., 1902, 105.
(4) The joinder of a recourse of annulment with 

that for indemnity, will be discussed later.
(5) Hauriou, 461.
(6) Jeze, Principes, 400.



Tunis, a claim for indemnity was made because a judgment award
ing land to the claimant had not been executed. It was argued 

that the expulsion of those in possession would require the use 

of troops, and that this would cause serious trouble with the 
natives, who had occupied the lands from time immemorial. The 

Council of State held that the claimant was entitled to have the 

aid of the government; that by reason of its failure he had been 

deprived of the use of the property in the general interest; and 
that he was entitled to compensation (1). That this failure was 
in effect an "act of state” did not relieve it from the obliga
tion of the indemnity.
Jeze says:-

”The Council of State has announced that within certain 
circumstances exceptional, where the government has, for 
reasons of public safety, the duty to take a measure 
inflicting on an individual excessive prejudice, the 
victim has the right to claim Indemnity. The damage thus 
caused should be regarded as a charge normally due, and 
it pertains to the court to determine to what extent it 
should be assumed by the group.” (2)

b„ Contracts%

With respect to contracts of the State, it is notv settled 

that judgment will be given on them. An early case involved a 
contract to pay an annual sum to some ecclesiastical foundations 

in Savoy. The Chamber of Deputies having refused to appropriate 
the necessary funds, the Council of State gave judgment against 
the Minister of Finance (3) aà a debt due from the state. He

(1) Couiteas, Rec. C.E., 1923, 789.
(2) Jeze, Princlpes, 413.
(3) Abbes Sulzem Albert, et. autres; Rec* C.E., 1904, 



again asked ‘or the appropriation, and urged its passage on the 

ground that the state had no power to break its contract. The 
appropriation was made in conformity with the decision (1). Since 

1910 this rule has been applied to the contracts of subdivisions. 
Where a commune failed to carry out a contract to impound stray 

dogs and bury dead animals, and the departmental council rejected 
the claim for the amount due, the Council of State set aside 

their judgment and awarded indemnity, to be determined by an 

expert appraiser (2). But where a prefectural decree granted a 
revocable license to lay electric wire lines along the communal 
highways, it was held not to imply a contract that was violated by 
a! communal, concession to another company (3).

Reference has been made heretofore to the development of the 

doctrine of imprevision (4). In that case the gas company had a 

contract for street lighting. A very great increase in the price 

of coal was caused by the German occupation of the coal pro
ducing areas of France. The company presented a recourse to the 
prefectural council, asking for reformation of the contract, and 

indemnity for its losses. This being rejected, the company pre
sented the matter to the Council of State. The Corneil decided, 
in substance, that to exact compliance with the contract under 

such conditions, was an excess of poorer. They also held that 
the company was entitled to indemnity from the city, to com
pensate its losses under the abnormal circumstances.

(1) Port, 319.
(2) Therond; Rec. C.E., 1910, 197.
(3) Laroque; Conseil d»Etat; in R.D.P., 1933, 132.
(4) Cie. du eCiairage du Gas de Bordeaux; Sirey 1916, III, 17.
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This rule has been adhered to. In a decision in 1930 the 
Council held that where the service had been rendered, and the 

contract rates were not in accordance with the economic condi
tions following the war, the concessionaire was entitled to 

indemnity for the period from 1919 to 1925 (1). Again, in 1932, 
it awarded indemnity to a street railway company. It based its 

judgment on the increased price of coal, the high price of labor 

after the war, the increased cost of materials, and the passage 

of an eight hour law (2).

c. For Fault of Service.

The broad rule has been developed by the Council of State 

that the state will assume responsibility for all damages in
flicted by the operation of its services, whether they are the 
result of accident or inherent defect (faute de service).

A policeman was chasing an alleged criminal. A bystander 

was accidentally knocked down and his leg was broken. There was 
no negligence and no wrongful act, yet the injured man was award
ed indemnity because of ’’fault of public service’’, entailing the 

responsibility of the state (3). A reserve soldier ordered out 
for maneuvers was on his way to the assembly point in an auto
mobile which belonged to him but which had been requisitioned 
for military use. He was hurt in a traffic accident. There was 

no fault on the part of the driver and the War Department denied
(1) Philippe; Rec. C.E., 1930, 660.
(2) Cie. de tramways de Cherbourg. Rec. C.E., 

1932, 1050.

(5) Pluchard; Dalloz, 1911, III, 130.
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the liability of the State. It was held that no fault or 
negligence on the driver*s part had been established; that, 
under the circumstances, the consequences of the accident were 
incident to the public service; and that the Minister could not 
”in principle” negative the liability of the State (1).

This responsibility attaches whether the damages were 
caused by the operation of public services or proprietary trans
actions, and whether of the State, a department, or a commune. 
It is not limited by the rules of the Civil Code applying to 

individuals. It is governed by special rules; without admitt
ing responsibility as a matter of law, indemnity will be granted 
as an act of grace. It is based on principles of justice; the 

only inquiry will be if there has been a wrong and if the vic
tim deserves to be Indemnified (2). This principle has been 

greatly extended in recent years.
Thus, Indemnity was refused for death of one killed by an 

explosion on a war ship; because that was caused by ’’force 

majeure”, which did not engage the responsibility of the State
(3).  On the other hand, a claim was presented for property 

damages caused by the explosion of a casemate in the Fort of 
the Double Caronne, in 1916. There was no question of negligence 
or fault involved. The Council of State held that the 
necessities of military operations created risks in excess of

(1) Lefebure; Sirey, 1911, III, 81.
(2) Berthelemy, 98 ff.
(3) Ambrosial; Rec. C.E., 1912, 549• 
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the normal; and that such risks engaged the responsibility of 

the State (1).

A recourse of indemnity was presented to the Council of 

State for damage to a boat, caused by an unmarked rock in the 

River Seine. The recourse was rejected, not because it was un

authorized, but because it should have been presented to the 

prefectural council - being a fault arising from failure to 

maintain public works (2). On the other hand, the Minister of 

Wai? assessed damages against the commune of Versailles for in

juries to a military automobile caused by negligence of traffic 

police. The Council held that this was in excess of power; 

that the claim should have been submitted to it; that traffic 

regulation does not engage the responsibility of a commune ex

cept where there has been gross negligence (3).

This jurisdiction is not exclusive nor clearly defined. A 

suit was brought in court against a commune for a death caused 

by negligence of one acting as a police, or constable (garde- 

champetre). The commune plead that the claim was one for the 

administrative tribunals to decide. The criminal chamber of 

the Court of Cassation held that it was in the jurisdiction of 

the courts (4). On the other hand, the civil chamber of the

(1) Regnault-Desroziers; Rec. C.E., 1919, 329; 
and other cases listed in connection.

(2) Robin; Rec. C. E., 1931, 1137.

(3) Ville de Versailles; Rec. C. E., 1932, 274.

(4) Ville de Sarreguemines c. Mots ch; jDalloz, 
1932, I, 16. This suit was brought in the 
criminal branch, as has been explained 
above.
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Court of Cassation has confirmed the jurisdiction of the admin

istrative tribunals (1).

This discrepancy has been recognized (2), and will be

rectified in course of time. To examine it here would lead too 

far away from the immediate subject.

d. For Personal Faults of Agents.

The State is not liable for damage caused by personal fault 

-’’faute personnelle”- an element of the act which is connected 

with it but entirely separable from it and foreign to the duty 

laid on the agent (3); as if he acts with malice, or a high 

degree of negligence. Such acts do not come within the scope of 

the service, and-the agent may be made to answer personally be

fore the judicial courts. And if an agent on whom the duty is 

incumbent to act refuses to do so without legal excuse, he be

comes personally responsible therefor (4).

The functionary will be held liable for personal faults 

(’’fautes personnelles”), which are those arising from his grpss 

error or the obvious illegality of his act. Thus, a medical 

inspector pronounced a passenger arriving by ship, to be affected 

with a contagious disease. He ordered her confined in the port 

hospital, though she was not, in fact, affected with the disease. 

She died, and was buried under further circumstances showing 

negligence. The Council held that the state was not responsible

(1) Hospice de Reims; Sirey, 1931, I, 217.

(2) Berthelemy, 103.

(3) HaurioUj 94-5. •
(4) Jeze, 297; with note discussing the views of 

Hauriou, Duguit, and Berthelemy.



(1) and that the functionary was liable in a civil suit (2).
In cases where claims were presented by parents of children, 

in whose presence the teacher had used language derogatory to 

the church and to the army, this was held not to be connected 
with the service and the state was not liable to indemnity« 

These cases went to the Tribunal of Conflicts, which held that the 
action of a teacher was a "personal fault", entirely detached 
from his functions as a public employee (3)«

Nevertheless, the application of this principle has not been 

rigid« It may be safely stated that the distinction formerly 
made as to acts "faute lourde", or "gros lourde", no longer 

controls. In 1918 a suit was brought for the killing of a native 
of Guina by escaped convicts« It was shown that the authorities 

had been informed of their location, but had made no effort to 

recapture them. Indemnity was allowed, in spite of the "faute 

lourde" of the prison administration. That due to the special 
difficulties of colonial administration It was proper for the 

responsibility to be borne by the state (4).
A few months later the Council held that though an Injury 

was the result of a tort of an agent of the government, engaged 

in the public service, and that judgment could be recovered 
against him in a court of law, yet this would not operate to 

deprive him of his right also "to pursue directly, against the
(1) Mascaros; Sirey, 1905, III, 15.
(2) For "obvious illegality" - Morizot; Rec. C.E.,
. 1908,597.
(3) Sirey, 1908, III, 81.

(4) Sinals; Rec. C.E., 1918, 9.



public entity operating the service blameable, his redress for 
the wrong suffered." That the administrative tribunal should 

provide that the complainant should not be able to obtain, be
fore another jurisdiction, reparations based on the same cause 

of action which would increase the amount recovered to more than 

the damages suffered (1). And where a citizen had been beaten 
and mistreated by a police agent while on duty, it was held that 
the city was responsible and that recovery could be had in a 

civil court (2).
A similar decision was given in a later case, where an in

jury was caused by the negligence of a truck driver engaged in 

reconstruction work. Although judgment had been rendered 

against the driver in a judicial suit, the Council of State held 
that it was no obstacle to a recourse for indemnity before it. 
They rendered judgment for the demandant, the only condition 

being that provision should be made against the collection of 

bofch judgments (3).
That this was not exceptional is shown by a recent case. 

A man was killed by a lunatic who bore him a grudge. Both the 
mental unsoundness and the fact of his intentions were known to 

the authorities, but they took no steps to restrain him. His
: ’/ 

widow and daughter presented a claim which was rejected by the 
Minister of the Interior. The Council of State gave judgment 

in their favor, stating that the negligence of the prefect was a
(1) Lemmosier; Rec. C.E., 1918, 771.
(2) yille de Paris c. Bouchet; Dalloz, 1923,

I, 137.
(3) Bodson; Sirey, 1927, III, 105.
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"faute lorde” for which the state was responsible (1).
The whole development of the administrative law has been 

to enlarge the responsibility of the State, and to apply special 
miles based on its governmental character.

4. Interpretation.

The recourse of interpretation is to prevent possible 
nullification by the courts of administrative acts and decisions, 
if they were invested with the power to interpret them or to 

pronounce them illegal. This possibility does not arise in the 

interpretation of laws and ordinances (2). Moreover, the inter
pretation becomes res adjudicata. Thus, where a priest was 
charged with violating a poJice regulation, the judge raised the 

question of interpretation and it was held invalid. In the mean
time, other cases had been brought for violation of the regula
tion. It was held that the one interpretation barred all cases
(3).

5. Cassation.

Decisions of special administrative tribunals may be brought 
before the Council of State for revision. This is a distinct 
proceeding from an appeal. The Council may render a final judg-

(1) Garcin; Sirey, 1931, III, 97; with ex
haustive note by Prof. Bonnard.

(2) Hauriou, 349, ff, and n 24-29.
(3) Abbe Gontrand; Dalloz, 1931, I, 33.

■ '• ■ '"0 : ; '



85-

ment on cases where it has appellate jurisdiction, but not 
where its jurisdiction is only in cassation. It is founded 

on the same principles and is governed by the same principle as 

the recourse for excess of power, but it differs from that re
course in two respects. First, the judgment of the Council 
affects only the parties. Second, instead of annulling the 

judgment, as for excess of power, the Council will (may) refer 
the matter to another tribunal of the same order as that which 

rendered the judgment (1).
The recourse in cassation, lik6 that for excess of power, 

may be presented for (a) incompetence; (b) violation of formes 
and rules of procedure (2); and, (c), violation of law (3). 
It can not be presented for misapplication of power; but it may 

be presented for erroneous findings of fact (4).
Administrative officials and ministers may, though not 

parties to the proceeding, present a recourse in cassation 

against a judgment when they deem it to the public interest. 
They may do so even though the judgment is not final or even 

if one of the parties has done so (5). The purpose of this 
proceeding is to establish or re-state a principle of law; not 
to revise the judgment. It does not affect the judgment nor 

the rights of the parties thereto.
(1) Berthelemy, 1140 n.
(2) Syndicat normand de filature; ¿?.rey, 31, III, 49. 
(34 Me 311 n; Slrey, 27, III, 50.
(4) Cie. gen. de cons.; Rec. C.E. 1917, 17. Maurel; 

Rec. C.E. 1927, 112. Autemarche; Rec. C.E. 
1927, 133.

(5) Minister of Agriculture» Rec. C.E., 1915, 59.



SUPPLEMENTAL NOTE

Two subjects have been reserved, 
for a suppl One nt al note which can best 
treated apart from the main topic.

In theory, the recourse of excess 
of power lay only against executory 
decisions. Indemnity, therefore, could, 
not be sought in a proceeding to annul. 
On the other hand, a recourse of full 
jurisdiction was, by its nature, directed 
against an act executed, Annulment, 
therefore, was considered inappropriate, 
and could not be included in the relief 
granted.

There has, however, been a radical 
departure from the early rules. In 1911 
the Council of State decided, in a group 
of three cases (Blanc, Argaing, and Bezie; 
Siray, 1912, III, 129 ff.) that in a suit 
for indemnity they could adjudge annul
ment ancillary thereto. The decisions 
are brief, but in a note by Hauriou he 
formulates the following rule:

"Whenever an action of ’Oontentieux 
de pleine jurisdiction* may be based on 
the execution of an administrative deci
sion, whether for indemnity or for other 
remedy, the complainant may, instead of 
being required to resort to an action of 
annulment of the decision, join that with 
his action far reparations and present 
his claim for annulment in the ’recours 
oontentieux*

The result has bean to simplify the 
procedure and broaden the remedy; but 
while the importance of the proceedings 
to annul is diminished, it is not replaced.

At the same time, there has been a 
change in the rule as to annulment. It 
is now held that a recourse for excess of 
power may be presented against the rejec
tion of a claim for indemnity. If the 
Council of State annuls the rejection,



the legal consequence follows that the 
claim must be paid. In other words the 
annulment is "a true condemnsticn to pay” 
Ulibert, 140).

Commissioner in the Lafage case: ’’Consider
ing that it is contended by Lafage that the 
decision of the Minister of Colonies has 
been deprived of advantages assured to him 
as an officer,; by regulations in force, 
his request (petition) raises the question 
of the legality of an administrative act; 
therefore the request is receivable to 
attack the decision in question by the 
procedure for excess of power” (Lafage; 
Rec. C. E., 1912, 348).

Ind, again: "Considering that the re
quest has for its object to annul a deci
sion of the Minister of War of March 15, 
1914, on the sole ground of erroneous 
interpretation of the Decree of June 12, 
1908, it is receivable on presentation 
without an advocate for excess of power” 
(Lontuejoul; Rec. C. E*, 1916, 479).

Some writers have inferred that under 
these decisions the recourse for excess 
of power will absorb other recourses. 
Because of these decisions, and because of 
its cheapness, its scope has been greatly 
enlarged.
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C. CONFLICTS.

The broad jurisdiction of the administrative tribunals and 

their development of new principles, give rise to frequent ques
tions as to where jurisdiction lies. Under Article 75 of the 

Constitution of the Year VIII, (1) functionaries became exceed
ingly arbitrary. A royal ordinance of June 1, 1828, limited 

their right to raise the question of jurisdiction (elever le 
conflit). Further, the Penal Code (2) made it an offense for 

magistrates or administrators to encroach on the jurisdiction of 
the other. The Law of May 24, 1872, enlarging the competence of 

the Council of State, also provided for a tribunal and a pro
cedure to decide conflicts of jurisdiction (3).

Conflicts are of two classes: Positive, where jurisdiction 
is claimed for both the courts and the administrative tribunals; 

and negative, ‘«here each disclaims jurisdiction. We will examine 
positive conflicts first. Not all of such conflicts require 
adjudication by the Tribunal of Conflicts. Other measures pro
vide for the settlement of special classes of conflicts by other 
methods. If, for instance, the conflict is between a civil 
court and a commercial court, that is provided for by the Code 

of Civil procedure(4). If it is between two co-ordinate depart
ments of the government, it will be decided by the Council of

(1) That suit could not be brought against agents 
of the government, other than ministers, ex
cept by permission of the Council of State; 
Duguit et Monnier, 127.

(2) Articles 127, 131.
(3) Delloz, 72, IV, 88 ff.
(4) Article 363 ff.
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Stata. If between administrative and judicial authorities, the 

law of May 24, 1872; created a Tribunal of Conflicts. On this 
body, the judicial and administrative elements are equally rep
resented, and it exercises "delegated justice” by adjudging; 
"in the name of the French People" (1). It is not essential 
that all degrees of jurisdiction be exhausted before a question 

of conflict may be presented to the Tribunal.
Some French jurists have held that under the terms of this 

Law, the question of conflict could be raised by the courts. 
This is not agreed to by the majority (2). The best opinion is 

that this was meant to bar administrative tribunals from inter
fering with political measures ("actes du Gouvernement") which 

should not be subject to review by any type of authority - ad
ministrative or judicial.

There is a very old case on the subject. A citlsen brought 
suit against the commune for giving permission to a slaughter 
house to discharge sewage into the street. The prefect “elevated 
the conflict". The Council of State held that he alone could 

elevate; that the parties to the suit had no right of elevation; 

they could be heard (by briefs) only after the prefect had
(1) Ordinance of October 28, 1849; Dalloz, 

49, IV, 54. Art. 89, Constitution of 
1848; Sirey, 49, IV, 191-2.

(2) The provision on which this is based is 
that ministers may request the judgment 
of the Tribunal; and, therefore, that the 
Minister of lust ice may claim that a con
tention is not administrative and is with
in the jurisdiction of the courts (Art.
26, Law of May 24, 1872).
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elevated (1). While this limits to the administrative authori
ties the right to raise the question of conflict, it is defended 

by Berthelemy. He points out that the procedure is allowed for 

the public interest, and that this would be seriously prejudiced 
if the courts could annul administrative decisions.

The Tribunal of Conflicts has pointed out, in one of their 
decisions, that they do not pass on questions of private law. 
Though a recourse may have been '’elevated” by a prefect, the only 

duty of the Tribunal, they have said, is tc decide, in behalf of 
the public power, whether the executive or the judicial depart
ment should exercise jurisdiction over a particular state of 

facts. The purpose of its creation, they said, was to apply and 
preserve the principle of separation of powers. This was no 

impromptu decision. It was arrived at after thoughtful delibera
tion, The report of the government commissioner is one of the 
longest to be found in the French reports (2).

The question of conflict cannot be raised until a case is 

pending in court - civil or correctional, or primary or appellate 

jurisdiction. It must be based either; (a) on the claim that the 
punishment of an offence is involved, which pertains to the ad
ministrative tribunals; or, (b), that the judgment, in a civil 
case is dependent on the decision as to a preliminary question of 

an administrative nature (3), The question of conflict cannot
(1) Thibaust; Dalloz, 62, III, 9.
(2) Marquigny et aut; Dalloz, 80, III, 121.
(3) Pelletier; Rec. C.E., 1873, 118 supp. - 

discussion of a case of violation of 
martial law.
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be raised before courts of limited or special jurisdiction, 
where the prescribed formalities cannot be complied with. Thus, 
it cannot be elevated from a police court, because the court has 
no State Solicitor attached to it. Nor can it be raised before 

a justice of the peace court, nor a commerce court, for the same 

reason. Nor can it be raised in a criminal case - one within 

the jurisdiction of an assize court. The ordinance of 1828 

expressly prohibits resort to this procedure in criminal cases

(1) (2).
But this prohibition is limited to criminal cases which are 

public actions. Where it is, in fact a civil action, the con
flict may be elevated. A priest sued the prefect of Bordeaux 

for violation of domicile. He elevated the conflict on the 
ground that the suit was in fact a criminal proceeding. The 

Tribunal held that the purpose of the law of 1828 was to assure 
the free exercise of criminal jurisdiction. It was not applic
able to a civil proceeding (3).

Before the correctional courts, the question of conflict 

can be raised in two classes of cases. The first of these is 

where a case which by nature pertains to the administrative 
tribunals, has, by error, come before a court. In this are 

included cases assigned by law to the administrative tribunals (4).
This class includes cases that fall within the repressive

(1) Article 1, Ordinance of June 1, 1828.
(2) Berthelemy, 1080.
(3) Roucanieres; Rec. C.E., 1880, 1048.
(4) Art. 2, Ordinance of June 1, 1828.
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jurisdiction of the prefectural councils (1) (2). It was also 

exemplified in cases arising under the decrees of 1880, dis
persing religious congregations. The prefect and chief of 
police were charged with having violated Article 114 of the 

Penal Gode, by false arrests ("attentat a la liberte") in the 
execution of these decrees. The question of conflict was raised 

and the Tribunal held that "the complaint was in reality only 
the instrument of a civil action founded exclusively on an ad
ministrative act" and, therefore, not within the jurisdiction 

of the court (3).
The second case is that in which the decision of the case

J

depends on a preliminary question of administrative jurisdiction 

(competence). A suit was brought against the State for damages 
caused by negligence of a telegraph lineman. The prefect 

elevated the conflict. The Tribunal held that the claim was one 

that pertained to the administrative tribunals, instead of to 
the correctional court, where it was brought (4). But the pre
liminary question must be such that its decision will exercise a 

decisive influence on the case. Several highway functionaries 
were prosecuted for negligent homicide, caused by collapse of a 

bridge, said to have been due to faulty construction. The case 

was appealed and the prefect elevated conflict. The Tribunal
(1) A distinction must be made between repressive 

jurisdiction over offences, and the power to 
annul defamatory deliberations of municipal 
councils. The tribunal has held that the 
courts have jurisdiction over the latter.

(2) Beraud; Dalloz, 80, III, 118.
(3) Roucanleres, Dalloz, 81, III, 17.
(4) Debief; Dalloz, 1907, III, 8.



held that the record showed no administrative act or order which 
required to be established or interpreted, in order to render 
judgment, and that the court had jurisdiction (1).

The question of conflict may also be raised in a correctional 
case brought by an individual (2), if the claim Is one Involving 

the liability of the state (3). Thus, the Tribunal of Conflicts 

sustained the conflict when an individual charged the Prefect of 
Police of Paris, before the correctional court, with responsi
bility for mistreatment by the police of one under arrest. Under 

the ordinance of 1828, it cannot be raised as to cases, pending 
before the Court of Cassation, or even during the period allowed 

for appeal thereto. It may be raised as to cases before the
Court of Appeals, even though it was not raised in the court of 
first instance (4).

What is a negative conflict is Illustrated by the following 
case. Differences arose between two communes as to’ the divi
sion of revenues from a jointly used cemetery. Suit was brought> 
but the court dismissed it for lack of jurisdiction. The matter 

was then laid before the prefect and a settlement was made by 

him; but on instructions from the Minister of the Interior he 

withdrew his order. The case was then presented to the Tribunal 
of Conflicts. The Tribunal held that this was a negative

(1) Pradines; Dalloz, 76, III, 51.
(2) In most Civil Law countries, suit, for1 

damages caused by violation of penal laws 
may be joined with the criminal prosecution.

(3) Debief; Dalloz, 1907, III, 8.

(4) Art. 4, Ordinance of June 1, 1828.
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Conflict, which it was their duty to settle; and decided that 
it was in the jurisdiction of the Court (1).

The double disclaimer of jurisdiction, essential to a 

negative conflict, must have been made in respect to the same 

suit (2). Further, the contention must in fact be within the 
jurisdiction of either the courts or the administrative tribunals. 
The Tribunal of Conflicts has held that if, in fact, they do not 
have jurisdiction of the contention, but jurisdiction has been 
conferred on another authority, that there is no negative con
flict and the recourse is not receivable, under the decree of 

October 26, 1849 (3).
The conflict will be sustained to the preliminary examina

tion by a ”juge d’instruction”, where a citizen claims that a 

functionary has committed a crime in exercising functions com

mitted to him.
A law of April 20, 1932, extends the right to raise a 

question of conflict where there is such a variance of decision 
between the courts and the tribunals as to result in a denial of 
justice. An example of such a variance might occur where one 

was injured in an automobile accident; one car belonging to a 
private individual, and the other car being used in the public

(1) Commune de Villeneuve - les - Charnod; 
Sirey, 1904, III, 97.

(2) Le Pendu; Dalloz, 1903, III, 102.
(3) Riveill; Rec. C.E., 1927, 774. This was a 

claim for .death of demandant *s husband , 
killed by a forest guard. It was held the 
court which disclaimed jurisdiction was 
not the court in which the action should 
have been brought. Therefore, its disclaimer 
did not Complement that of the prefectural 
council and constitute a negative conflict.
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service. It might happen, as stated in the report on the bill 
to the Chamber of Deputies, that the Court would hold the indivi
dual not liable, and the administrative tribunal would hold that; 
neither the state nor its agent was liable. The new law provides 
that such a variance may be submitted to the Tribunal of Conflicts, 
and that the Tribunal may render final judgment ("juge du fond”) 
thereon (1) • Where the ’’arrête de conflit” was filed with the 
Tribunal before the prefect had notice of his demurrer having been 
overruled, it was held non-receivable (2). But the mere fact 

that it was filed before the' state Solicitor had notified him 

that the demurrer was overruled, did not make it non-receivable. 
This fact did not raise a presumption that the prefect had no 

knowledge of the courts action (3).

VI. PROCEDURE
1. Suspensory Effect

Under the Law of 1872, presentation of a recourse to an 
administrative tribunal does not operate as a suspension of the 
act or decision brought into question. The tribunal may direct 

its suspension if it deems it necessary for the protection of the 

demandant.
(1) Dalloz, 1932, IV, 273.
(2) Couvel; Sirey, 88, III, 55.
(3) Société Immobilière; Sirey, III, 17.
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2. Before the Lower Tribunals

Procedure before all administrative tribunals is similar to 

that before the Council of State. It is regulated by decree of 
September 26, 1926; and by the Code of Civil Procedure as to 

matters not regulated by the decree, other rules have been added 

by the Council of State (1).
It is initiated by filing a "request” either with the 

secretariat of the Council, or with the office of the prefect in 

whose department the question arose (2). This must be on stamped 

paper, with a list of the attached documents. A sufficient 

number of copies must be supplied to furnish one to each of the 
defendants, but they need not be on stamped paper. Notice is 

given the opposing party through service by a bailiff (huissier). 
An answer must be filed within fifteen days.

The "request" is recorded, and the isecord must be delivered 

within 24 hours to a "reporter" designated by the president. 
Within eight days following the council must fix a date for the 
defence to be filed, and the parties notified (3). The filing 
of the answer and the replications are subject to the same rules 

as those for the request. These may be examined by the parties, 
or their counsel, at the office of filing. Additional pleadings 

Cl) As, that father and son, or two brothers, may 
not sit together on a case; Desrumeaux; Rec.
C. E., 1925, 262.

(2) The following account is summarized from: 
Berthelemy, 1155 ff; Hauriou, Elem., 455 ff; 
Haurlou, 496; Bonnard, 163-4.

(3) A judgment is invalid which is rendered 
against one not cited as a party: Syndlcat 
Normand, etc; Rec. Co E., 1931, 154.
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feonclusions") may be filed up until the close of the investiga

tion (1).
The council, in its examination, may make use of inquests, 

expert witnesses, inspection of documents, or inspection of 
premises and localities. The reporter transmits his report to 
the government commissar. The parties may pr sent oral argument 
in public session; except in matters of direct taxes, elections, 
and contraventions. By agreement of the parties certain matters 

may be adjudicated by a single member delegated therefor by the 

Council.
Judgments of these councils are delivered in public session, 

in the same form as those of the Council of State. They adjudge 
costs, if any, including fees of experts. They are executory, 
like those of the Courts. Judgments may be attacked by motion 

to set aside, where it was rendered by default; by appeal; and 

by plea of res inter alios ("tierce opposition").
A judgment by default may be set aside where the defendant 

was given no opportunity to defend; but the lack of oral argument 
is not such ground. The motion must be filed within one month 

from the date of notification of rendition of judgment. It is 

presented in ordinary form, and suspends execution of the judgment 
unless otherwise Ordered. Where there are several defendants, 
and the motion is presented by one, the council will suspend 

judgment until the expiration of the period allowed for the 
motion. Thereafter, no other one of the parties may present a 
motion to set aside.

(1) Quignon; Rec. C. E., 1928, 72. But if an 
additional remedy (mayen) is sought the 
examination must be begun anew: Societe du 
materiel; Rec. C. E., 1885, 578.
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Appeal may be taken to the Council of State, by recourse 

of annulment^ within two months after notice of rendition, or 
after judgment by default. This period is extended for those 

living outside of continental Prance.
The plea of res inter alios may be presented to a council 

by third persons not parties to a cause, whose rights are pre
judiced by the judgment therein. It must conform to the ordinary 
rules concerning recourses. It is not limited to a stated period.

3. Before the Council of state
a. Presentation.

The case is initiated by a ’’request” addressed to the 

Council. It must be on stamped paper and registered - with 
certain exceptions. Among these are that recourses presented by 

ministers on behalf of the State are exempted (1).
The request should set out the principal grounds of action 

and the relief prayed for. It should be accompanied by a trans
cript of the decision attacked, which the administrative official 
must furnish the demandant on application. All other documentary 
evidence must accompany the request.

The recourse should be presented within two months after 

notice to the demandant of the decision attacked. If the re
course is against a ministerial decision, the period runs from 

its date. Failure to present the recourse within the required
(1) This statement is summarized from:

Berthelemy, 1147-55; Hauriou, Elem., 449-54; 
Hauriou, 496; Bonnard, 156-60.



time will be ground for rejection, except where a judicial pro
ceeding was filed within that time. »There notice was not given 

the demandant, the period runs from the date of publication in 
an official journal, or of actual knowledge where no such publi
cation was had. The exercise of the hierarchic recourse within 

the time allowed, will also interrupt the running of the period 

allowed•
Advocates, practising as attorneys or solicitors before the 

Council of State or the Court of Cassation, are required. 
Pleadings must be signed by them, and the oral debates must be 

presented, by them. To this rule exceptions are made, by various 
laws, in the following recourses: for excess of power; in cassa
tion; in electoral matters; pensions, military and civil; direct 
and assimilated taxes; in repression; and against prefectoral 
decisions on free medical attendance and old age assistance (1). 
Further, a minister need not be represented by attorney or 

solicitor in any case. Public debate can be presented only by 
advocates (2); and if there is no advocate there can be no public 
debate. In the frequent cases that are decided by the sub
sections without debate, secrecy is evident.

The examination is based on the documents filed, before the 

oral debate - if one is had. The government commissioner files 

written conclusions, or comments; and judgment is based on this

(1) Hauriou; 500-501*
(2) Election de Bazoilles; Rec. C. E.,

1901, 387.
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and the written report of examination, procedure is secret to 

the extent that the reports are not made known to the parties (1) 
and that judgments, though rendered in public session, are pre
pared (redige') in closed session. Aside from this, the defendant 
is advised of -Che claims of the demandant; and he, in turn, of 
the arguments of the defendant. In this way, all questions are 

debated, and opportunity for suprise prevented. The procedure is 

simple, and cheap. Transmission of pleadings and notices does 
not need to be by a bailiff; and costs are not as great as in 

judicial procedure.
The examination is conducted by sections, sub-sections, or 

committees, through a reporter appointed by its president. Notice 

is transmitted to the defendant by the demandant, on order of the 

president, which must list the documents to be attached to the 
notice. The notice, with attached documents, must be transmitted 

within two months. In recourse against the State, or for annul
ment, or in repression, the notice is given by the examining body 

Itself to the minister, and to other interested parties, if 

considered necessary.
The defendant has fifteen days within which to file his 

answer. If he fails to do so within that time, judgment by de
fault will be rendered. The Council may, at discretion, grant 
further time to a minister.

The Council may require such additional measures as it deems, 
necessary. It may exercise the greatest liberty. All steps of 

the examination made by the reporter must be considered in full
(1) Flament; Rec. C. E., 1913, 546.
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by the examing body. The reporter makes a written report 
analysing the case and the evidence. He may also take part in 
the deliberations except in the public assembly. He attaches a 

draft of judgment to his report. This is discussed by the exam- 
ing body, which adopts it or prepares one in place thereof.

The record is then transmitted to the government commissor, 
and a date is fixed for a public session - notice of which must 
be given the attorneys at least four days in advance. In the 

public session the report is read, the attorneys present their 
arguments, and the government commissor his conclusions. The 
Council deliberates in closed session, and delivers it3 judgment 
In public session.

b. Judgments.

Judgments should set out the names and residences of the 
parties, the conclusions (motifs) of the Council (1) and a list 
of documents. The latter aid in clarifying the judgment where 

its grounds are too concisely stated to be clear.
Judgments of the Council of State may be attacked by motion 

to set aside (opposition), by plea of res inter alios (tierce - 

opposition), and by motion for a new trial ("en revision").
a. Motion to set aside will lie where the judgment was 

rendered by default. It must be presented within two months 
after notification. It does not suspend the judgment, and is 
tried as an ordinary case.

(1) Judgments must be "motivated’’; Bled;
Rec. C. E., 1927, 864.
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b. The plea of res inter alios will lie where a judgment 
was rendered affecting rights of individuals who were not parties 

to the cause or who were not represented. This is rare, because 

the Council itself will bring in parties which it finds to be 
interested, or deems necessary.

c. The motion for a new trial (en revision) will lie in 
the following cases

1. Where the decision was based on false evidence (pieces)
2. If essential evidence could not be presented because 

withheld by the opposing party;
3. If agreed to under limitations of the examination and 

judgment. This motion may be presented only by an attorney, 
who is subject to disciplinary action for improper presentation.

d. Although not provided by law, the practise of the 

Council has added a fourth method of attack, similar to our 

equity practice of a motion to reform a judgment. This is the 

"recourse in rectification of material errors”. Its object is 

to obtain correction of errors occasioned by the loss of a 

"memoirs motive'". Its object is to relieve the hardship that 
might result from the application of the technical rule govern
ing such cases* The practice is recent, but is in accord with 
the purpose of the court to grant proper relief. It is "equit
able" (1).

Execution of the judgment is similar to that in civil cases. 
The attorney of the winning party notifies opposing counsel. If 

the judgment is against a minister not represented by counsel,
(1) Berthelemy, 1154 n. Dame Benoit. Slrey, 

1931, III, 6.
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notification is made by the secretariat of the Council. "Where 
Judgment is rendered against the State or the public administra

tive, the responsible minister is charged with its execution. 

If against a department or a commune, the minister is also 

responsible for that. He has no means of enforcing execution 

against the unwillingness of the local authorities except by 

an administrative order. That if, he may require an additional 

sum of money to be appropriated, or an additional tax to be 

imposed. If Judgment cannot be thus executed, satisfaction 

can be obtained only by a Judicial suit against the minister. 

There is no procedure to compel execution.

4. Before the Tribunal of Conflicts.

a. Elevation of the Conflict.
(1) Positive Conflicts.

Under the Ordinance of 1828, and prior legislation, 

positive conflicts, where Jurisdiction is claimed by both the 

Courts and the administrative tribunals, may be elevated only 

by the prefect (1) Wiether he shall do so in a particular 

case is optional with him. The minister who is his hierarchic 

superior, may direct him to do so (2), Any minister may raise 

the question (by direction to the prefect) whenever an affair 

C1J Title IV of Law of May 24, 1872;
Balloz, 72, IV, 101.

(2) Berthelemy, 1091-2.
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pertaining directly to the State is placed under his juris

diction (1).
Intervention by the Prefect is solely in the public 

interest, to prevent encroachment by the judiciary upon the 

executive branch (2) • Its exercise is not dependent on whether 

the State is a party to the suit, but may be exerted in a 

contestation between individuals, As representative of the 

public interest, he will assert the right to raise the question 

in a suit to which the State or Department is a party, even 

in a case where, as its representative, he would have 

recogniied the jurisdiction of the Court to adjudge finally (3).

The question of conflict is raised before the Court by 

a demurrer to its jurisdiction ( dec lin at ©ire) initiated by 

notice (mémoire), to the State Solicitor (procureur), signed 
by the Prefect. This notice should show the Court’s lack of 

jurisdiction, by setting out the law on which the Administrative 

relies. Its presentation, however, is mandatory. A suit was 

brought against the mayor of Perrier, for possession of property 

in use as a school. The prefect elevated the conflict, without 

having first presented the "mémoire en déclinatoire". The 

Tribunal held that the presentation was a substantial formality;
(1) Decree of October 26, 1849; Dalloz, 

49, IV, 154.
(2) Marquigny; Hee. C.E., 1880, 803, 813 - 

that "it does not pertain io the judicial 
authority to annul the effects or prevent 
the execution of an administrative act".

('5} Berthelemy, 1092.
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and that the failure of the prefeot to present it invalidated 

his "arrete de conflit" (1). Even though the court should 

have already overruled the donurrer of one of the parties to 

its jurisdiction, the "declinatoire" of the prefect must have 

been submitted to it (2).
The form of the demurrer is not prescribed. Even a 

simple letter from the Prefect to the Solicitor, suggesting 

that he present notice, has been held sufficient (3). 'What

ever its form, it must be in writing and must state the 

grounds on which the claim of lack of jurisdiction is based. 

It must also incorporate a transcript of the law conferring 

jurisdiction on the administrative tribunal (4). If the 

claim of administrative jurisdiction is based, not on law, 
but on the principle of separation of powers, it will be 

sufficient to refer to the laws of 1790 and the1 Year III. A 

prefect "elevated the conflict" in a case before the correc

tional court for a violation of the forestry laws. In doing so, 
he incorporated in his petition the text of the law of 1790, 

and later decrees and laws. The Tribunal held that this com
plied with ths ordinance’of 1828 (5).

(1) JPabrique du Perrier; Rec. O.E., 1902i 
759; Dalloz, 1903, III, 71.

(2) Hauriou, 342.
(3) Berthe lemy, 1093.
(4) Hauriou, 342.
(5) De la Rochefoucald; Dalloz, 89,

III, 106.
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The Solicitor must present the plea, or notice, to the 

court in open session, Ihile no period is prescribed, it 

should be presented as soon as possible. If the plea appears 

to be well founded, the State Solicitor requests dismissal 
(renvoi), and oral argument is heard. If the court sustains 

the plea, it declares itself to be without jurisdiction. If 

the court rejects the plea, this constitutes an affirmance 

of its jurisdiction; but it should suspend further procedure 

until the period allowed for the elevation of conflict has 

expired. The judgment of rejection should be communicated to 

the State Solicitor within five days, who should immediately 

transmit it to the Prefect (1),
The Prefect may then elevate the conflict to the Tribunal 

of Conflicts by an "prrete de conflit", in which he sets up 

the claim of jurisdiction in the administrative tribunals and 

denies it to the courts. This should be done within fifteen 

days after receipt of the notice from the State Solicitor, This 

requirement must be complied with literally. In a case where 

it was not filed until the seventeenth day, the Tribunal held 

that the law had not bean complied with, and the elevation of 
the conflict was void (2), If the Court should proceed with 

the case before that time has expired, the Prefect may never
theless "elevate the conflict"; and the Tribunal of Conflicts

(1) Hauriou, 342,
(2) Abbe Tournamille; Rec, C, E.,

1906, 402.
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will declare the farther proceedings void if it sustains the 

oonflict. In a dispute between the City of Bayonne and a 

gas company, the company abandoned its lighting contract. 

Claiming under the contract, the city took possession and 

proceeded to carry out the lighting. In the meantime, the 

company took the matter into court and the property was 

sequestrated. The Tribunal held that the prefect was correct 
in elevating the conflict, and that the matter was of the 

jurisdiction of the courts (1), But this is a rule of pro
cedure, only. If the conflict is not sustained, such pro
cedure of the court, though pranature, is valid (2),

This "arrête” of the Prefect, which elevates the conflict, 
should set out the 'judgment of the court and cite the law undfZr 

which administrative jurisdiction is claimed (3), Upon 

presentation of the petition ("arrête de conflit") the judicial 
procedure will be suspended; and all documents and pleadings 

will be transmitted to the Tribunal. Both the court and the 

ministerial representatives are subject to fine if they proceed 

with the case before the expiration of that period (4). While 

the oourt is not stripped of its jurisdiction, it may not 
determine the issue as to conflict. The Tribunal becomes the

(1) Oie. du gaz; Dalloz* 1917, III, 17.
(2) Bveque de Nice; Dalloz, 1907, III,

. 73. Le Coz, Dalloz, 1908, III, 33. 
These were cases growing out of the 
religious legislation. Both law and 
fact are complicated.

(3) -Art. 9, Ordinance of June 1, 1828, 
modified b.y. decisions.

(4) Barthélémy, 1094.



106

sole judge of the regularity or irregularity of the aot in 

question (1)«

When the conflict has been elevated, the State Solicitor 

will advise the parties or their attorneys (avoues), who may 

then file briefs (observations) on the question of jurisdic
tion (2), He will also notify the Keeper of the Seals (3) 
and transmit the record to him, accompanied by briefs of the 

parties and his comments thereon (4) .
The Prefect may "elevate the conflict" even on appeal, 

if no action to that end was taken on first instanoe; or if 
it was taken, but rejected for lack of required form; ar if 
the question was raised aid an appeal was had before the plea 

of conflict was acted upon (5) • The Prefect has the right to 

amend his petition, even after it has beai rejected (6). In 

one case where a conflict was elevated, the Tribunal found 

that the grounds set out in the demurrer were insufficient to 

sustain the conflict, but that the record (dossier) established 

other grounds upon which to declare the court was without 
jurisdiction» The Tribunal held that its decisions were the 

exercise of sovereign powers conferred on it, and that they

(1) Bacon; Dalloz, 89, III, 90, and cases 
cited in note.

(2) Art. 13, Ordinance of June 1, 1828.
(3) This is the Minister of Justice, and he 

presides over the Tribunal»
(4) Art. 6, Ordinance of 1849; Balloz, 49, 

IV, 154.
(5) Trieoche; Balloz, 1913, III, 107.
(6) Colonie de la Cote d'Ivoire; Balloz, 

1921, III, 7.
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were not limited to the grounds of conflict stated. The 

conflict was, therefore, sustained (1).

(2l Negative Conflicts.

In case of negative conflict, which occurs when both the 
courts and the administrative tribunals disclaim jurisdiction, 
the demandant may elevate the conflict at once (2). Such a 

conflict concerns only the party seeking legal remedy. It is 

a last resort, and he must exhaust other grades of jurisdiction 

before resorting to it (3).
It is not necessary that the Council of State be requested 

to annul the decision of the administrative tribunal disclaim

ing jurisdiction (4). It is not even necessary that the ad

ministrative disclaimer be by a tribunal. ‘Where the Court of 

Appeals had held that the danandariffs contention was not of 
judicial jurisdiction, and the administrative disclaimer had 

be® made by a minister, it was held to be a conflict over 

which the Tribunal had jurisdiction (5).
The elevation is initiated by a request addressed to the 

Tribunal. This must be signed and presented by an advocate. 
In some cases it may be pres®ted by the Minister of Justice;

(1) Bouffier; Rec. C.E., 1880* 813, 818.
(2) Decree of October 26, 1849; Dalloz, 49, 

IV, 154. The Law of May 24, 1872, con
tains no provisions relative to negative 
conflicts.

(3) Berthelemy, 1097. Hauriou, 338 n.
(4) Berthelemy, 1097.

(5) Uatelin; Rec. C.E., 1914, 530,
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aa where the jurisdiction lies between the acta inis trative 
tribunals and the correctional courts, and both have disclaimed. 
With the exception that the demandant, whether a minister or 

an individual, must give notice to all cbnoeraed* the procedure 

is the sane as in a case of positive conflict (1). The 

"elevation" of a negative conflict does not suspend procedure. 
If a court of competent jurisdiction accepts jurisdiction and 

decides the case on its merits (au fond) while the recourse 

is pending, and if the decision becomes "res adjudicata", the 
recourse will be rejected.

b. Decision and Judgment.

Procedure before the Tribunal is in two stages: examina
tion and judgment. The period of examination begins with the 

designation a Reporter. Within five days after the arrival 
of the record, notice is forwarded to the minister of the 

department having supervision of the matter involved. The 

minister presents his remarks, and whatever documents he 
considers pertinent, within fifteen days after receipt of the 

notice (2).
After another five days* the record is filed with the 

Secretariat of the Tribunal. The parties or their representa

tives are then notified, and they may file briefs (mémoires).
(1) Barthélémy* 1098.
(2) Berthelemy, 1095. Hauriou, 339 n.
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Twenty days after the receipt of documents from the minister, 
the Reporter files them with the Secretariat, accompanied by 

his report. This begins the period of judgment (1)< The 
Minister of Justice convokes the Tribunal in public session* 
oral arguments are heard, and the conclusions of the Govern
ment commissary presented. The Tribunal Must render its deci
sion within three months from the receipt of the documents by 
the Minister of Justice (2) • If the'Court is not advised 

within another month of the Tribunal’s decision, it may proceed 

to render judgment without further d.elay (3). But if it does 

not, the Tribunal may render judgment at any time before it 

does (4).
The judgment of the Tribunal may be based on matter of 

form or matter of substance. It may reject the petition far 

vice of form, ar lack of merit; or may sustain it. If the 

petition is rejected for vice of form, the Prefect may present 
a new appeal at any time before final judgment by the court. 

If the petition is rejected for lack of merit, the judgment is 
res adjudicata in favor of the jurisdiction of the court. The 

question may not be raised again, nor may the court claim its 

lack of jurisdiction. If the petition is sustained, the pro
ceeding before the court is annulled and the case ranoved.

(1) Hauriou, 343 n.
(2) Decree of Hov. 15, 1925; DaHoz, 

1926, IV, 44.
(3) Art. 7, Ordinance of March 12, 1831. 

Sirey, 31, II, 130.
(4) Cie. des bateaux; Rec. C.S., 1899, 70.
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The Tribunal does not designate the tribunal to which it shall 
be sent; that is left to the interested parties to decide.

The mission of the Tribunal is to maintain the principle 

of separation of powers. It will rule on the question of 
jurisdiction by sustaining or rejecting the petition of the 

Prefect. This is an act of ’’high administration”; and the 

Tribunal is not limited by the petition. It may take 

cognizance of other matters, if involved, in the judicial 
proceeding. If the petition is rejected, the case reverts 

to the court in which it was pending, if sustained, the court 
is deprived of jurisdiction. There is no appeal from, or 
recourse against, a judgment of the Tribunal. It is not sub
ject to demurrer (opposition) nor to a plea of "res inter 

alias" (tierce opposition). Appleton thinks that the Tribunal 

may be called on for interpretation of its judgments, 
although no procedure is provided Cl)*

The decision of the Tribunal of Conflicts will direct 

what authority will assume jurisdiction over the matter. It 

will adjudge liability for costs of the proceeding. Its decree 

becomes a public record, and it is subject to the plea of res 

inter alias (tierce opposi tion), or to amotion to set aside 

(requete civile) . The Tribunal will not render final judg

ment on the merits ("condemnation") nor adjudge costs. Those 
matters pertain to the court or tribunal in which jurisdiction

(1) Appleton, 77-8.
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la vested. If the petition is rejected, the loser becomes 

liable for all costs; if sustained, the party who instituted 

the court proceeding is liable for costs prior to the eleva

tion of conflict (1). 1 decision of the Tribunal in 1894
declared the courts to be without jurisdiction in a matter 
pertaining to railroad operation - the railroad being state - 

owned. Subsequently, a suit was brought in court on the same 
subject. The prefect elevated the conflict. The court held 

that bringing the suit in a court without jurisdiction 

subjected the plaintiff to payment of costs (2).
Cl) Bonis; Rec. C. B., 1922, 233.

(2) Stractmann; Balloz, 1901, III, 29.
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CHâETER THREE: GERMANY

I. Historical Outline

In the German states, as in Erance under the "ancien regime", 
administrative justice was a matter of grace - a prerogative of 

the crown (1). To use the apt phrase of one author, its ad

ministration "showed no trace of impartiality".

Reforms began to be discussed after1 the settlement of the 

Napoleonic ?iars. In 1819 a "Conseil Intime" was created, in 

Wurtemburg, on which was conferred jurisdiction in appeals from 

ministerial decisions on administrative matters. Only one other 

German state (2) followed this example.

The ill-fated Erankfort Constitution of 1848-9 sought to 

abolish ackninistrative justice and to set up the authority of 

the courts over ackninistrative infractions of law (3). The 

collapse of that project involved the failure of this reform, 

along with others. No real advœce was made in establishing 

judicial review of administration.

If ter the establishment of the Empire, in 1871, there was 
a revival of interest in the subject. The works of Rudolph 

Gneist, a great jurist and constitutional lawyer, were widely * 
studied and exercised great influence (4). i beginning was

(1) Cf. Goodnow, I, 337.
(2) Eleiner, 32; n 2. 149-50.
(3) Ear. 182.

(4) Constantly referred to by Goodnow,
Ereund, Eleiner, etc.
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made "by Prussia in 1875, by the establishment of special ad

ministrative tribunals, with local Jurisdiction, and a supreme 

tribunal exercising appellate jurisdiction over than (1). The 
tribunal provided for the circle (2) was the circle committee. 

The district (3) and suprene adninistrative tribunals were 

separate bodies; but in 1883 the separate tribunal for the 

district was replaced by the district committee. Only the 

supreme administrative tribunal remained a separate body (4).

The esnple of Prussia was f ollowed, by other German states, 

but without any effort at uniformity. Ho Imperial legislation 

controlled their development. The systems of each state varied 

in accordance with local law and custom. There was wide 

diversity as to manner of composition, subjects of jurisdiction, 

principles of jurisprudence, and forms of remedy, Further, no 

provision was made by Imperial legislation for the establishment 

of tribunals with jurisdiction over questions (5) growing out 

of the administration of Imperial legislation. Since the 

execution of laws of the Empire was (under the Constitution) 
largely left to the states, there was a wide diversity throughout

(1) Plainer, 152.
(2) This is the smallest territorial subdivi

sion, and is composed of from ten to twenty 
"burgermastarai", It is somewhat smaller 
than an American county.

(3) An acknlnistrative subdivision of the province.
(4) Janes, 175-6.

(5) Plainer, 153-4. See, also discussion in 
Blachly and Oatman, ch XIV,
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the Eknplre as to their enforcement (1).

There were some special national tribunals of limited 

jurisdiction over special matters of administration« But, in 

general, the administrative decisions of each state on matters 

pertaining to its execution of national laws, were subject only 

to the administrative tribunals of that state. There was no 

Imperial tribunal to coordinate the jurisprudence of the 

different state systems on questions of Imperial law - much 
less of state law aid a Ministration (2),

Art. 107 of the Constitution of Weimar required administra
tive tribunals to be established both in the Reich and in the 

states, for the protection of individuals against ordinances 
and orders of the administrative authorities (3). Under this 

requirement the different German states have organized ad
ministrative tribunals« The national administrative tribunal 

has not been created (4)« Art« 166 of ‘fine Constitution provided 

that until it was established, the ReiohBgericht should sub
stitute for it in the formation of the electoral commissions 

authorized by Art. 31« A law of March 25, 1930, extended this 

substitution to other duties contemplated by the Constitution.

(1) These diversities were considerably 
diminished by the subsequent adoption 
of the great codes: the Civil Code, the 
Code of Civil Procedure, and the Code 
of Judicial Organization.

(2) Blachly and Oatman, 460.
(3) The entire Constitution is translated Into 

English in Blachly and Oatman, 652 ff.
(4) Plainer, 154.
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No generally satisfactory project for the tribunal has been 

evolved (1). Ge naan legislation has not yet accepted the idea 

of a body of coordinate powers - like thé French Council of 

State. One project proposed its creation as a separate section 

of the Reichsgericht. Another project, and one that had 

official approval, contemplated its joint organization with the 
Prussian Supreme Ackninistrative Court (2).

It mus t be remembered that German philosophy looks on the 

State as a separate and superior entity, to which the individual 
is subordinated (3) • This is the thesis of Eant and Hegel, and 

it appears to be generally accepted. The present political 

trend is away from any restrictions on executive authority. In 

the meantime, a great number of special national tribunals have 

been created in connection with national legislation. Such 

are the National Commission of Social Assurance; the National 

Court of Settlements - similar to our Veterans’ Bureau, the 

National Patent Court; the National Economic Court, which is 

concerned with reparations matters; the Cartel Court; and the 

National Finance Court (4). These are only a few, selected at 
random, for illustration (5), During the World War seme 

important tribunals were created« There was an Imperial
(1) Biaohly and Oatman, 499 ff. Fleiner, 

154-5.
(2) Plainer, 155 and n 1.
(3) Mattern, Ch. III.

(4) A court sitting at Munich, in matters of 
national imposts«

(5) Mattern, 569-570. Çf. some special national 
tribunals of the Empire; Kruger, 203-4.
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Economic Tribunal, and the Cartel Tribunal; bunt these were of 

highly special and. limited jurisdiction (1) • During its 

existence, the Reichsrat exercised some jurisdictional powers 
under the Constitution of 1919; but not as a court of general 
jurisdiction C2).

II. THE STATE TRIBUNALS.

There is no uniform system of administrative tribunals in
the German states. They were created independently, and at 
different times. They very greatly in organization and jurisdic
tion (3). So far as a general statement may be made, the 

tribunals are bodies or oomnittees, with fairly permanent 
tenure, whose personnel have had legal or administrative train

ing.
In the larger states there are two, or even three, instances; 

in some of the smaller states, there is only one. Their terri
torial jurisdiction usually corresponds with an adninistrative 
subdivision. Where there is more than one instance, the lower 

instance is usually the administrative authority, or council, 
for that area* The designation of the tribunals also varies C4) •

The Prussian system is the oldest, and has been the model 
for many other states. There, the lowest tribunal is composed 

of seven members of the committee, or council, of the kreis
(1) Fleiner, 155.
(2) R. D. P., 1932, 114, 131.
(3) Blachly and Oatman, 460.
14) Blachly and Oatman, 461. -s
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(circle, or county)« In a few cases, 1he decision of the circle 

committee are final. In most cases, however, appeal may be 

taken to the district committee, likewise consisting of seven 

members« The district also has some original jurisdiction« There 

is also a supreme administrative tri banal, organized in seven 

sections (senates)« It has appellate jurisdiction over the 

district committees, and original jurisdiction in some specially 

enumerated matters« One half of its members must be qualified 

for judicial appointment, and the other half for the administra
tive service. Their appointment is for life* and they may be 

removed only by a decision of the entire court (1). Among these 
are disciplinary matters (2), and tax disputes (3)« There is 

also a Court of Conflicts, of eleven members (4)«

In Bavaria, the lowest instance is called the county ad

ministration. In Saxony, it is the county directorate. In both 

of these states, the highest tribunal is organized, like it is 

in Prussia, as an independent judicial authority (5)* Similar 

qualifications are required for appointment, and in Saxony they 

are appointed for life3 In some states the highest tribunal is 

selected by the legislative body, in ethers, a part Qf its 

membership are appointed by the ministry. In Hamburg* the legal
(1) Bia chi y and Oatman, 464.
(2) G. S€, 1889, 107.
(3) G. S., 1891, 205.
(4) G. S., 1879, 573.
(5) Blachly and Oatman, 464.
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members are chosen from the superior state courts (1)«
Following the Imperial practice, a number of tribunals 

have been created by the states for handling matters especially 

delegated to them; such as mining or agriculture (2),

III. JURISDICTION,

1. Competence.

Before considering technical matters cf organization and 

procedure, it will be convenient to first summarize the juris

diction of the state tribunals. The usual form in which this 

has been conferred is either (a) by a general rule, by whioh 

every citizen might obtain protection from administrative 

tribunals against every act of administrative authorities;or 

(b) by an enumeration of the classes of such acts from which he 

could claim protection, vhich enumeration is exclusive of all 

others, "While the first is found in the more important states, 

the latter method is the more general. Wurtemburg, Saxony, and 
Bremen are among the states that follow the first method. In 

Prussia (Law of 1883; Administration, sec. 127), and Baden, a 

mixed method is used. There is a general jurisdiction over some 

classes of acts, as police regulations; a special jurisdiction 

over other enumerated acts (3).

(1) Blachly and Oatman, 466-7.
(2) Plainer, 159.
(3) Plainer, 160-1; and Blachly aid Oatman, 

pp 483-5.
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The principle of enumeration excludes jurisdictional pro
tection in caies not provided for, and this constitutes the 

majority of administrative acts. It is, however, the more usual 
form, and is considered the more scientific. It also accords 

with the manner of development and its political philosophy. 
An apparent objection is that the extent of the grants can be 

ascertained only by a search of the statutes and judicial pre
cedents. This, however, is not a serious hindrance to profession
al administrators and judges. It is neither desirable nor 

practicable to set these out, nor to oite the statutes in which 
they are contained.

The effort has been made to point out that it is difficult 

to state what this jurisdiction is. Any statement comprehensive 

enough to be of general application would be so vague as to be 

worthless. This will, therefore, be limited to some general 

statements, with the coition that many exceptions exist as to 

them (1).
It will be pointed out, to begin with, that the present 

Constitution (Art. 107) provides for acta inis t rati ve tribunals tp 

protect the individual against orders and decrees of administra
tive authorities; that is, against m arbitrary exercise of 

power. This objective is restricted where the state has con
ferred jurisdiction by enumeration. But so far as it is permitted* 

their jurisdiction extends to the consideration and prevention of

(1) Note the remarks by Freund* 226.



-120

abuses and. misuses of power (1). Administrative acts must con- 
fonn to requirements of law, and can exact of the individual 
only that which is within the intent of the laws (2).

In the next place, their jurisdiction (attribution) is 

juridical, and not executive. As illustrative of this, the 

Prussian law stipulates that recourses may be presented only 

where the danandant claims to have been injured through mis

application of law, or by failure to apply the law, or erroneous 

findings of fact (3). Under this provision it is held that the 

expediency of the administrative act will not be exanined; but 
only whether or not it is necessary to accomplish a legal pur
pose (4).

The Prussian law also exempts from recourse (or did formerly) 
the decisions of ministers. As a rule, these are not subject to 

any administrative jurisdiction. It also exempts general (state) 

ordinances (5). The validity of these may be collaterally 

attacked by a recourse presented against ai administrative act 
in the enforcement of the ordinarye (6). In general, recourse 

may be presented only for violation of law. Exercise of dis

cretionary power may not be presented (7). Thus, a police 

regulation prohibiting women from being moving picture operators;
(1) Heiner, 161-2.
(2) Plainer, 162.

(3) Art. 15 of the Law of 1883.
(4) Blachly and Oatman, 473.
(5) Goodnow, II, 248.
(6) Id., 249.
(7) il^iner, 95-6.



-121

was annulled for excess of power, in Fiussia (1)*
Recourses may be conveniently classified as (a) those for 

the protection of objective law, and (b) those for the pro
teation at subjective lights. It has already been seen that the 

powers of the tribunals, with reference to the first class of 

recourses, are limited.
Recourses of the second class.may present a wide variety 

of questions, covering the whole field of administrative law. 

The demandmt may be a oitizen, an official of the state or 

national government, or a corporation. The demand may be for 

the revocation of an act, or to require the performance of a 

duty to him, or for indemnity to compensate an injury to his 

rights. While a recourse cannot, in general, be presented 
against a discretionary act, yet even those may be presented 

iriiere a substantial right is involved (2).
The general rule is that the Courts will not pass an questions 

of objective law. The French rules as to annulment for excess of 
power do not prevail in Germany (3). The German administrative 

tribunals will, in general, exercise their powers only to 
protect personal rights. And where jurisdiction is conferred 

by enumeration, those rights must have been among those enumerated
(4).  That is, they limit themselves to questions of subjective

(1) T. A. 3. prussien, January 5, 1920.
(2) Jamies, 178-9; as for refusal of a license.
(3) Goodnow, II, 248 n.
(4) X. Plainer, 181*
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law. Yet there are exceptions to this. In Prussia the state 

authorities may contest the legality of acts of provincial or 

lower councils. If the state authorities suspend the set, the 

council may present its recourse. Finally, the local executive 

may present a recourse against an act of the local council (1). 
Many other states have more or less limited provisions for the 
protection of objective legal order, but always as a special 
grant of in certain cases (2).

The administrative acts which have been referred as affect

ing subjective legal rights may be commands and prohibitions - 
such as police regulations. They may be illegal Impositions - 

such as taxes or requisitions. They may be the refusal or with
drawal of rights or privileges - as a license. But there is 

usually no recourse against acts of administrative authorities 

in the exercise of legal discretion (3). The rule has been 

stated that recourse, wij.1 lie only for grounds stated by law, 
and not rights withheld under discretionary powers (4); but 
this is not wholly so*

The jurisdiction of administrative tribunals is not limited 

to corrective action. It may also act remedially. German 

jurisprudence does not provide for remedial writs corresponding

(1) Biachiy and Oatman, 480.
(2) Plainer, 161; and criticism.
(3) Plainer, 161.
(4) Blaohly aid Oatman, 483.
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to our mandamus. But by recourse to administrative tribunals an 

official may be required to perform ministerial duties which he 

neglects or refuses to do or which he cle.ims is not within the 

terms of the law (1).

2« The Recourses.

The diversities already mentioned are to be found in rules 

relating to the administrative hierarchic recourse. Since this 

study is devoted to administrative tribunals and the jurisprudence 

developed in their decisions, the hierarchic recourses will be 

passed over (2). Aside from the hierarchic procedure there are 

two jurisdictional (that is, before the administrative tribunals) 

procedures: the recourse (Beschwerde), and the opposition 

(Einspruch). .

The laws relating to the recourse are also varied. No 

attempt will be made to refer to particular variations. Only 

general principles will be stated.

A recourse may be presented only by (or in behalf of) one 

who claims to have suffered damages, from administrative action, 

to juridically recognized rights. A distinction is made between 

rights and interests (3). Administrative tribunals will not take 

cognizance of the latter. The recourse may attack the validity of 

the administrative act, or the sufficiency of the facts to 

justify it (4).

(1) Blachly and Oatman, 483.

(2) For a general discussion, see, supra.

(3) Fleiner, 146. v

(4) Fleiner, 146.
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A recourse may not be presented by one clothed with the 

character of a functionary (1). Administrative authorities may 

not present recourses (2). Laws of Prussia (and some other states— 

Bavaria and Saxony), allow recourses by administrative authori

ties against administrative action alleged to be contrary to 

public interests (3). This is exceptional.

The recourse must be presented within a prescribed period.

Upon presentation, the administrative order attacked is suspended 

until the recourse has been adjudicated. The administrative 

tribunal may either modify or annul the order (4),

3. Judicial Jurisdiction.

The Imperial courts have jurisdiction over relations of 

public law between the states and individuals (5). The states are 

not regarded as sovereign entities in such relations. It is 

designated as a "Fisc”, to indicate that it is a party just as a 

civil person would be (6). The courts likewise have jurisdlc- 

in matters of private law involving the administration (such as 

being a party to a contract). But it is difficult to formulate 

a general statement as to this.

(1) I find it necessary to avoid the use of
the words ’’official”, ’’officer”, or ’’agent". 
They have a different connotation in 
European public law than with us.

(2) Fleiner, 146.

(3) Fleiner, 147.

(4) Fleiner, 147, 165.

(5) Mattern, Ch. VIII.

(6) Mattern, 166 ff. Fleiner, 27-8.
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In general, all those matters are included in private law 

(privatrecht) and come within the competence of courts, the 

nature of which is within the laws of judicial organization. But 

the application of this varies according to the construction of 

the law in different German states (1). A decision of the 

Reichsgericht in 1881 held that when Imperial laws prescribed 

nothing on civil competence with respect to the Empire, no rule 

with reference to it could be drawn from the law of a state (2).

This would mean that a decision as to where jurisdiction on 

any question would lie, would have to be based on general princi

ples relating to spheres of justice and administration; and 

would also depend on whether the nature of the question involves 

judicial determination or only administrative action (3). A 

later decision of the Reichsgericht (of Fed. 2, 1884) held that 

claims against the government for pecuniary compensation were 

within the jurisdiction of the courts and should be decided 

according to principles of public law. When it becomes a party 

to a suit of private law in the courts, the administration may 

be invoked accordingly - outside of its character as a public 

power »

Again, a court may have before it a case of private law, in 

which its judgment will depend on its determination of a relation 

of public law falling within the jurisdiction of the administra

tive tribunals. As to such preliminary questions of public law,

(1) Fleiner, 14. ff.

(2) Andreades, 123.«

(3) Fleiner, 15 ff.
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the courts are not bound by decisions of administrative authori

ties or tribunals. It may or may not conform to such decisions; 

but it should take them into its consideration*

4. Conflicts of Jurisdiction,

From what has been said, it will be seen that there is no 

clear demarcation between judicial system and the system of 

administrative tribunals. It is to be expected that this would 

result in frequent questions as to where jurisdiction lies (1). 

In fact a careful observer has stated that there are more cases 

of conflicts in Germany than in France (2).

Provision is made for the settlement of these in the 17th 

paragraph of the Law of Judicial Organization (Gerichtsver- 

fassungsgesetz)• According to this, the courts will decide as to 

the receivability of recourse by judicial procedure (3). The 

administrative authorities are thus subordinated to the judicial. 

This, again, is explained by their historical development: acts 

of justice were formerly considered as being solely of a juridical 

nature (4). The development of juridical forms by administra

tive organs has been subsequent to the establishment of that 

principle (5).

(1) Fleiner, 21-22.

(2) Andreades, p. 138.

(3) Blachly and Oatman, 494.

(4) Fleiner, 22.

(5) Fleiner, 121 ff; 125, It may seem that refer
ence to this is a digression; but its import
ance will be seen as the German system is 
developed and its influence on other systems^ 
is shown.
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Par. 17 of this law, after stating that the courts may 

decide as to the receivability of recourses judicially (i.e., 
by the judicial route), provides further that the states may, 
by their legislation, provide for the reference of disputes be
fore administrative tribunals as to the right of recourse judi
cially to special authorities (1) • But that latitude is limited 

by restrictions as to the membership of the special board. At 
least one-half of its membership must be taken from the 
Beichsgeri eht, or from the state Oberlandesgericht or a Land- 
gericht (2).

Thus, there is a strange duality in thi Warman system^- A 
state may (a) provide for the courts to pass on disputes as to 

jurisdiction. Or, if it prefer, it may (bl provide a special 
tribunal to do so. Prussia and other leading German states employ 

the second method. The diversity of organization and procedure 

is so great, however, that it would be fruitless to attempt 
even a general description (3)*

The conflict must be "elevated" before the court has entered 

a judgment on the merits. If it has proceeded to that point 
without a request having been presented for reference to the 

special authority, the judgment cannot be disturbed (4).
(1) See Plainer, 22, n 6.
(2) Idem.

(3) A very good brief summary in English is 
given in Blachly and Oatman, Ch. VI.

(4) Plainer, 23.
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The ’’elevation of conflict” suspends any proceedings in the 

courts (1). If the conflicts tribunal sustains the elevation, 

it adjudges that the judicial procedure is not appropriate and 

that a remedy must be sought in the administrative tribunals. If 

its decision be that the judicial procedure is competent (or that 

its incompetence is not ground for the ’’elevation of conflict”),’ 

it adjudges that the elevation is without grounds and that the 

judicial hearing should continue (2). There would be a similar 

adjudication of negative conflicts where both the courts and the 

administrative tribunals claim that the matter does not fall with

in their respective jurisdiction (3).

IV. PROCEDURE.

Procedure conforms to the code of civil procedure, except 

where variations are essential to the public interest. The re

course must be in a prescribed form, with the necessary documents 

attached (4). The tribunal, or a designated member, makes a 

preliminary investigation in closed seesion. If it deems this 

sufficient, it may render its decision without trial. Either party, 

however, may demand a trial. Trial must be held in public 

session, with presentation of witnesses and evidence, and oral 

discussion. Third persons who might be affected by the decision 

may be brought in as parties. The administrative authority

(1) Blachly and Oatman, 494.

(2) Fleiner, 23.

(3) Fleiner, 23.

(4) Blachly and Oatman, 501, Prussia, LVG, sec. 72.
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concerned is always entitled to be presented, even though not a 

party (1).

If a formal trial is required, or is demanded, the procedure 

is similar to that in the courts (2). The parties and their 

counsel are entitled to be heard, and they may introduce witnesses 

or oth4r evidence. The tribunal may require further evidence, or 

may undertake a further investigation. Pleadings may be amended, 

or added to, at the discretion of the tribunal.

The administrative tribunal may annul the act, or order, 

which has been attacked, if it is found to violate the law. If 

there has only been an improper use of a discretionary power the 

act or order may be modified by the tribunal without having to 

return it to the administrative authorities. The tribunal, how

ever, may not make an award in excess of that set out in the 

complaint of the demandant (3)•

The judgments of administrative tribunals do not have the 

integral effect of law. Thus, the administrative authorities may 

withdraw the order, or rescind the act that was attacked; even if 

confirmed by the tribunal (4). But the judgment of the tribunal 

may not be modified or reversed except on appeal to a higher 

tribunal with jurisdiction of cassation (revision).

In general, the act against which the recourse is brought may 

not be modified to the disadvantage of the demandant - at any rate,

(1) Blachly and Oatman, 486-9.

(2) Prussia, LVG; sec. 65.

(3) Blachly and Oatman, 489.

(4) Fleiner, 148.
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unless expressly authorized (1). In some of the South German 

states, the tribunals are authorized to make modification to the 

detriment of the demandant if the public interests require (2).

And the Imperial Fiscal Code states that authorities of recovirse 

are not limited by the demandant’s requests, but may modify to 

his disadvantage the act complained of (3). (The Imperial 

Finance Court is specifically excepted from the terms of this 

provision). Except in these special cases, modification to the 

demandant’s detriment cannot be made (4).

Provision is made for appeals. In some states there are 

two appellate tribunals. Contrary to the judicial rule, the 

appeal is not limited to questions of law, but requires also an 

examination of facts (5).

The opposition is a recourse brought before the administra

tive authorities initiating the act. It differs from the 

hierarchic ??ecourse in that a new- investigation is required, 

and this must be followed by a new disposition (6). This re-’ 

quires no discussion here.

(1) Fleiner, 147-8.

(2) Baden; ordinance of Aug. 31, 1884; sec. 35. 
Bavaria: Law of 1878, Administration: sec. 
36-41 Saxony, TAS.

(3) R H 0, sec. 228.

(4) Fleiner, 148, 168.

(5) Fleiner, 164.

(6) Fleiner, 148.
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V. LIABILITY OF STATE AND FUNCTIONARIES.

Previous sections refei’red to the exercise by the adminis

trative tribunals of what was termed corrective and remedial, 

jurisdiction. No reference was made to what may be termed 

compensatory jurisdiction, because that does not pertain to 

the administrative tribunals. They do not receive what is de

signated elsewhere as recourses of full jurisdiction. Those 

fall within the jurisdiction of the courts of justice (1). 

Nevertheless, the subject is so pertinent that it cannot be 

passed over.

As near as a general statement may be made, a functionary 

is personally liable for acts performed in the execution of his 

functions. This liability is penal if it amounts to a violation 

of his obligations such as will constitute an offence or crime.
r

It will be a civil liability if it amounts to a violation of a 

legal right causing damage to it (2). This statement is subject 

to two qualifications. He may not be held liable for an illegal 

act executed in the course of his official duty to obey a 

superior. The liability there is cast on the superior. Also, 

where it was his official duty to examine and determine, and 

erroneous determination is not an illegal act. To that extent, 

he is not liable fo'r error. Finally, the provisions of the 

German Civil Code (3) on the liability of functionaries apply

(1) Fleiner, 172; n 4, n 5.

(2) Fleiner 172.

(3) B.G.B. sec. 823; this being the usual contrac
tion in citing the Civil Code.
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only to intentional or negligent violation of official duty (1). 

If he is negligent and reparation can be made through any other 

proceeding, that proceeding must be resorted to (2).

The injured party may also have a right to compensation 

from the State, or a subdivision. If an official act has been 

done in the public interest, whether the act was legal or 

illegal, one injured thereby may recover from the authority for 

which the act was done (3)•

In order to cast liability on the functionary, there must 

have been not only a violation of his obligations, but also a 

pecuniary wrong resulting from it. His liability to third 

parties, in such cases, is not dependent on contract (4).

Formerly where the functionary had committed a wrongful act, 

his responsibility attached whether or not it was an act of 

authority. This distinction was in examining the responsibility 

of the State, or subdivision, for the functionary. According 

to law, that attached when the wrongful act of the functionary 

was done by another than the authorized functionary. In case 

the wrongful act was done by one authorized (qualified), the 

State could be responsible only by virtue of legal dispositions. 

The functionary retained primary liability (5).

(1) Freund, 229; citing Mayer, Verwaltungsrecht.

(2) Fleiner, 174.

(3) Freund, 229-30; citing Fleiner, Institutionem, 
and stating that the doctrines are too 
complicated to summarize,

(4) Fleiner, 174-5.

(5) Fleiner, 174.
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This distinction no longer holds, and the liability of the 

State or subordinate subdivision has been clearly announced in 

Art. 131 of the Weimar Constitution. It is made primarily 

liable for a violation of official obligation towards a third 

party by a functionary exercising the public authority entrusted 

to him. The State or subdivision assumes his responsibility, 

and the injured party may not have his choice of sueing the 

functionary* That becomes the right of the State or subdivsion

(1).

The state likewise assumes responsibility for faults of 

service. The Reichsgericht has held that the state is responsible 

for medical treatment of prisoners (2). Where the Telegraph 

Administration retained an employee suffering from tuberculosis, 

and other employees contracted the disease, they were held 

entitled to recover damages. In 1927 the Reichsgericht held 

that the State was liable for losses of goods in a customhouse, 

on grounds of public'law, overruling a former decision that the 

ground of liability was quasi-contract (3).

Even before the new Constitution the development of case 

law had been in this direction. In 1910 the Reichsgericht held 

a commune liable for damages where it had not constructed 

sufficient and proper protection at a communal bathing house (4).

(1) Fleiner, 175.

(2) R. G. er Z, 78, 325. ’

(3) R. G er Z, 115, 419. R G er Z, 67, 336.

(4) November 7, 1910; DJZ, XVI, 283.
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CHAPTER FOUR, 
SPAIN AND ITALY.

It will "be convenient to consider these two countries 

together. The organization of their local and national ad
ministration is similar to that of France - especially in 
Italy; and their principles of administrative law have been 

profoundly influenced by the French system. The legal systems 

of the three countries, further, are closely related because 
of their comnon derivation from the Roman law.

A. SPAIN.
I. INTRODUCTION

The political organization of Spain is similar to that of 
France in that it is a highly centralized, unitary government. 

Provinces and pueblos correspond to departments and communes. 
There is no subdivision corresponding to the arondissement (1).

There has been no sudden break in Spain to compare with 

the French Revolution. Yet there has been the constant play of 
the same two forces; one seeking to retain administrative free
dom; the other, to repress arbitrary governmental action. The 
result has been that administrative justice is apparently 

administered by the courts. It is, however, fairly independent 
of both courts aid administration, and the trend of political 
development is to make it more so.

C1J The arondissement is of little importance
. even in France.
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The recent revolution and the new constitution have 

effected a considerable degree of decentralization. One result 
has been the creation of a large number of independent boards 

or commissions with adninistrative functions but exercising 

specially conferred Juristic powers. This will facilitate, 

it is believed, the development of a symmetrical organization 

of independent'administrative tribunals and a more highly 
developed system of administrative law,

II. HISTORICAL OUTLINE.

The Spanish monarchy retained its absolute prerogatives 

until well toward the close of the nineteenth century (1). 
Until 1866, administrative contentions, by which is meant those 

presentations of questions pertaining to administration, per
tained to the prerogative of the crown. Their decision was an 

exercise of "retained justice", but carried on by the provincial 
councils and the Council of State (2).

By decree of October 13, 1868, the Section for Contentions, 
in the Council of State, was suppressed. The jurisdiction 

over administrative contentions, which it had exercised, was 

transferred to the Courts (audiencias). This was one of the 

effects of the reaction against absolutism. The courts, 

however, were not organized so as to adjudicate administrative

(1) Art. 45, Constitution of 1845;
Colleocion, 1845, 167.

(2) Ley - Consejos Provinciales;
idem, 129, 131.
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questions, and the change was not satisfactory (1) •

1. The System of 1875»

By decree of January 20, 1875, jurisdiction over ackninistra- 
tive contentions was again conferred on Provincial Commissions 

in first instance, with appeal to the Council of State (2).

The provincial commission was a section of the provincial 

deputation. It corresponded to the departmental committee in 

France, and its jurisdiction was similar to 1hat of the former 

provincial councils. The granting of jurisdiction to these 

tribunals was limited, and their powers (at tribuoiones) quali
fied, so that former features of absolute prerogative were 
eliminated (3). Their most importait jurisdiction was over 

questions arising out of fiscal matters, highway regulations, 

public works and contracts therefor, and public health and 

safety regulations in factories (4).

The Council of State was given appellate jurisdiction over 
departmental commissions; and over decisions of alcaldes and 

provincial governors in administrative matters. Ministerial 

decisions in specified matters could be appealed to it. It was
(1) 29 Revista, 410.
(2) Original, or first instance jurisdiction 

was conferred on the Council of State in 
enumerated capes; 114 Colección, 70-73.

(3) Gascon I, 535. 114 Colección, 70-73.
(4) In order to preserve administrative free

dom, no recourse was allowed against re
fusal of licenses to erect factories, or 
against Orders to destroy* remove, or re
pair structures.
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given jurisdiction in cassation over the Court of Accounts, for 

violation of law or of prescribed formalities. It was also 

given jurisdiction in first and final instance over acts of the 

central administration relating to contracts for public works 
and supplies.

A Section for Contentions was organized in the Council of 
State for the exercise of this jurisdiction. Especially 

important questions were considered in a Chamber of Contentions. 
This consisted a£ the Section for Contentions, with the addi
tion of one member for each administrative section of the 

Council.Appeals from its decisions, and matters of exceptional 
importance, were heard by the Plenary Assembly of the Council. 

It will be seen from this description, that while the new 

system broke with the absolutism of the past, yet it was still 
an exercise of "retained justice" in that it was dominated by 

the active administration. This bacane increasingly objection
able, and was the subject of growing criticism.

2. The System of 1888.

The Law of September 13, 1888 (1), was enacted in response 

to these criticisms, and marked a substantial progress. For the 
first time, it made use of the term "tribunals of administrative 

contentions." It specified that their jurisdiction should be 

exercised in the name of the king and by delegation of his powers.

(1) 141 Colección, 754. This was modified 
. by Law of June 22, 1894 and April 5, 

1904. The text of the reformed law is 
set out in 20 Eno. Jur., 596-655.
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In its juridical 1)8313 there were profound defects. Thus, 

it permitted an "extraordinary recourse in revision"; hut it 
gave the government the right to suspend judgments if it was 
considered that they could not he executed. Further, the law 

contained few general rules relating to jurisdiction; yet it 

prescribed many rules of. procedure which limit the development 
of new principles.

The new law provided for "Special Tribunals” of first 

instance, and a( "Central Tribunal" of second instance; which 
should exercise "delegated justice". The "Special Tribunals" 

were to consist of three magistrates, and two provincial 
deputies who should be advocates. The president of the 
provincial court (audiencia) was to preside over the tribunal 
also. This gave them a considerable independence, which was 
not given to the "Central Tribunal" (1)•

The "Central Tribunal" was to be composed of ten counsellors, 
with a president chosen from former ministers. Seven of the 

counsellors had to possess the qualifications required for 

Counsellors of State; the other three, those required of members 
of the Supreme Court. It remained, therefore, closely connected 

with the Council of State. By Law of April 5, 1904, its 

functions were transferred to the Supreme Court, to be exercised 

by a Third Section ("Hall") , of partly administrative and partly 

administrative aid partly judicial composition (2). Laws of
(1) Gascon, I, 535, n 2. Royo, 815.

(2) 122 Colección, 35 ff.
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1920 and 1924 enlarged the Jurisdiction of the provincial 
tribunals. The Constitution of 1931 added to the jurisdiction 
and power of both (1).

.III. HIERARCHIC RECOURSE.

Before a recourse may be presented to an administrative 

tribunal against local authorities, the administration must 
have been requested to modify (rapporter) the decision attacked
(2).  This is known as the "recourse of reposition" (3) • It 

should be presented within eight days after notification or 

publication of the administrative act in question. The ad
ministrative authority is required to make reply within fifteen 

days. If the act has not been modified or confirmed within 

that time, the administrative silence is considered equivalent 
to a negative decision and the danandant may then present his 
recourse (4)•

Objection was made to a civil suit claiming salary due an 

employee of the government, that the claim was under the juris
diction of the administrative tribunals. The Council of 
Ministers held that the failure to present his claim to the 

appropriate officials before sueing, kept the claim from being 
one for the administrative tribunals (5).

(1) Enc • Jux., 1931 appendix, 250 ff.
(2) Uhere this was not done, it has been held 

that the administrative tribunals had no 
jurisdiction; 146 Jur. Adm., 472.

(3) Sentence of March 11, 1930; 137 Jur. Adm., 153.
(4) Article 255 of the Municipal Statute; Enc. Jur., 

1924 appendix, II, 334.
(5) Sentence of June 1, 1933; 153 Jur. Adm., 15.
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IV. ORGANIZATION of tribunals.

Jurisdiction over administrative contentions is vested in 

provincial tribunals of administrative contentions, and in the 

Halls of the Supreme Court. The provincial tribunals are com
posed of a president, who is also the president of the provincial 
court (audiencia); of twn magistrates; and of two lay members. 
These lay members are not members of the provincial deputation, 
but are chosen from professors of law or government, or from 

members of the bar of high standing. They may not have held 

office within ten years prior to their appointment (1).
The government is represented before the lower tribunals 

by an advocate of the Bstado Fiscal (the government law office). 
Before the Supreme Court, the government is represented by the 
Fiscal of that body. The government may designate a special 
commissioner to represent it before the administrative tribunals 

in certain specified administrative contentions (2) .
Under the law of 1920, a Fourth Hall of the Supreme Court 

was created, to take care of the excess of administrative con
tentions (3). This was abolished by Decree of June 30, 1924 (4),. 
and the Third Hall was later divided into two sections; but it 

was restored by Decree of May 6, 1931 (5).
(1) Article 253, Municipal Statute; Bnc. Jur., 

1924 appendix, II, 334; and Decree of 
December 2, 1924; in Revista, 1924 (192), 216.

(2) Gascon, I, 536 n.
(3) 174 Revista, 725.
(4) 189 Revista, 620, 621.
(5) 228 Revista, 35.



After the abolition of the Fourth Hall, the Third Hall, 

which had jurisdiction over administrative contentions, was 
divided into two sections. Each section was composed of five 

magistrates, two of whom were selected from those of administra
tive ezperience (1) .

Jurisdiction is reserved to the Courts as to the validity 

of certain specified acts. The civil courts have jurisdiction 

over administrative acts devolving rights of a civil nature on 
individuals; such as expropriation^and over liability of 
functionaries. The criminal courts have jurisdiction over acts 

of functionaries performed in the exercise of their powers but 
which may constitute offenses (2) . Further details would re
quire greater space than it is desirable to allow.

Among the special administrative tribunals are the Tribunal 
of Accounts; the Board of Irrigation; Board of Customs 
Appraisers; The Commission of Sanitary Appraisals. There are 

a great number of others (3)•

¥. JURISDICTION.

A. Competence.

The jurisdiction of adninistrative tribunals is that con

ferred by the Law of 1888, with the extensions made by later 

laws and decrees. The Law does not clearly define what this is, 
but it may be stated generally as follows:

(1) Gascon, I, 536 n.
f2) Andreades, 186*

(3) Garcia, I, 423-6.



All questions arising as to the execution, interpretation, or 

rescission of contracts for public works or services entered 
into by the officials of the central, provincial, or municipal 
administrations (1);
All administrative decisions, in the exeroise of its regulative 

power, which violate a right conferred by prior law, ordinance, 
or administrative acts (2);
Acts performed in the execution of a general rule, which violate 

legal rights (3) .

The following administrative decisions are excluded from
the jurisdiction of administrative tribunals (4):
Decisions neither final nor interlocutory (5);
Decisions for which administrative finality is prescribed (6);

Decisions in the exercise of discretionary power (7);
Dispositions of reglement ary character;

(1) Article 5 of law of 1888, as reformed by 
the Law of June 22, 1894; see 20 Enc. Jur., 
597, followed by summary of later changes. 
For discussion, see: Sentence of March 1, 
1930, 137 Jur. Adm., 1. This was a con
tract for street lighting.

(2) Sentence of April 30, 1928; Repertorio,
1929 Cl), 83.

(3) Articles 1, 2, and 3, Law of 1894* as modi
fied by the Law of 1904.

C4) Idem. Article 4.
(5) Sentence of February 28, 1933; 151 Jur. Adm. 

242.
(6) Sentence of March 5, 1930; 137 Jur. Adm.,

1930 (137), 84.
(7) Sentence of March 4, 1930; 137 Jur. Adm.* 60.
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Decisions to which, recourse is prohibited by statute;
Decisions repeating former decisions which were not attacked 
within the prescribed period;
Military promotions or degradations (1) ;
The ordinance accompanying the decree of 1894 specified dis
cretionary powers to be those relative to political order or 

the exercise of public power; those relating to the amy or 

to the general services of the state; those relating to sanita-v 

tion, public health, public order', Jsnd territorial defence; and 

cancellation of concessions (2).

The accompanying ordinance also excluded from consideration

tion as to its
by administrative tribunals, (a) the decisions of the Administra- 

competence to determine a matter presented to 

them; and (b),
cept discharge

disciplinary measures against functionaries, ex- 
of those not subject thereto (3).

An administrative recourse sought to recover possession of 
land on which public work was being done without having con
demned it. The Council cf State held that the matter was one 

for the courts to settle* The substance of the opinion was that 
such a taking of private property was a mere wrongful act, and 

not one of administrative force; and, therefore, it was within 
the jurisdiction of the courts (4)*

,(1) Sentence of March 6, 1934; 157 Jur* Adm*, 
42.

(2) Article 4, Ordinance of June 22, 1894, 
accompanying the law*

(3) Article 6 of the accompanying ordinance*
(4) Decree of the Council of State; 151 

Jur. Adm., ,132.
('

il
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In a recourse to enforce payment of a subsidy claimed to 
be due, it was held that the refusal was an exercise of dis
cretionary power; and the recourse was rejected (1)*

Where a town council (Ayuntamiento) had declared a lease 
void because of irregularities, it was held that such action 

was void. The council was without authority to make such a 
declaration. Only the administrative tribunals could decide 
its nullity (2).

I. The Tribunals.

The Laws of 1888 and 1894 conferred jurisdiction upon the 

provincial tribunals over recourses against acts of provincial 

and municipal authorities (3). laws of 1924 and 1925 extended 

this to include also the acts and decisions of local authori
ties, within the prescribed classes, when attacked by any 

citizen or corporation claiming damage to legal rights, though 

no personally affected (4).
They also exercise the so-called "repressiveK jurisdiction 

over violations cf highway regulations and of the fish and game 
laws.

The Third and Fourth Halls of the Supreme Court hear, in 

first and sole instates, all contentions presented against acts
(1) Sentence of April 4, 1934; 157 Jur. Adm., 

268.
(2) Sentence of June 12, 1933; 154 Jur. Adm., 

117, citing former decisions.
(3) Article II of the Law of 1894.
(4) Decree of August 23, 1924, Title VI; 

Em. Jur,, 1924 appendix, II, 454.
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and decisions of the central administration* They may annul 
executory decisions for invalidity or award compensation for 

damages caused hy acts executed* They also have jurisdiction 

over appeals from the provincial tribunals and from specified 

decisions of alcaldes, provincial governors, and ministers in 

administrative matters* They exercise jurisdiction in cassa
tion over the Court of Accounts and other tribunals not other
wise provided for* They also exercise a limited jurisdiction 

of interpretation (1)*

2* Conflicts*

Decision as to jurisdiction in case of conflict between the 

courts^and the tribunals, whether it is positive or negative, 
is reserved to the Council of State (2)* This decision is made 

by the plenary assembly of the Council* It is not binding until 
approved by the Council of Ministers, which may decide not to 

adopt it* Their failure to approve or disapprove within fifteen 
days will effact adoption of the decision*

The question of conflict can not be raised in the following 
cas es ( 3) ;

Criminal proceedings, unless reserved by law to the administration 

or the adninistrative tribunals (4);
(1) Gascon, I, 536. The laws and decrees defin

ing this are too numerous to cite.
(2) law of September 8, 1887; 139 Colección, 231.
(3) Idem; Art. 3.
(4) Sentence of August 11, 1921; 104 Jur. Adm,, 48*
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Maiters pending in cassation before the Supreme Court*
For failure to obtain authorization to bring suit against an 

employee;
Eor failure of notice, in cases concerning pueblos or their 

affairs. The presentation of a recourse has no suspensive effect 

on the act or decision, but on elevation of conflict the judicial 
proceeding will be suspended (1).

B. The Recourses.

Former laws (2) providing for administrative remedies are 

confirmed by Art. 101 of the Constitution of 1931 (3). This 

provides that recourses shall be established by law against the 

illegality of acts of dispositions of the Ackninistration in the 
exercise of its reglementary power. The sane article provides 

that recourses shall be established against its discretionary 

acts amounting to excess or misapplication of power.
Recourses may be presented by the administration, or by a 

citizen. It may be presented by a citizen for an infringement 
of a right pertaining to him individually, or to a class of which 

he is a member (4).
In a suit arising out of a contract for the collection of 

taxes, it was held that the existence of a mere interest in the
(1) Art. 89 of the law cited above.
(2) Law of June 22, 1894, and accompanying 

ordinance. Law of April 5, 1904. Law of 
March 8, 1924,

(3) For text, See Enc. Jur., 1931 appendix, 
250-263.

(4) Article 2 of Law of June 22, 1894, as modified 
by that of April 5, 1904; 20 Enc. Jur., 596.
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subject matter was not sufficient grount dor presentation of 

a recourse. The Court held, that there must he an injury to a 

right, as distinguished, from an interest (1),

1. Annulment.

The recourse for excess of power may be brought for the 

annulment of an executory act or decision of the administrative 
authorities. It may be presented by any individual or corpora
tion having en interest affected by an administrative act, for 
which there is no parallel remedy. It may be based on violation 
of rights (derechos), whether they exist by legal dispositions 

or whether they are subjective rights (derechos acquisados) • 
Incompetence, and informality or vice of form, are also grounds 

for this recourse.
The city government of Madrid sought to have an order of 

the Minister of Government annulled, which authorized the 

removal of remains. The city claimed that the order violated 

express provisions of the Municipal Statute. The Court held 

that it was without jurisdiction to decide the matter as present
ed, because it could not declare what were the limits of power 

of separate elements of government (the pueblos and the central 
government). It held, however, that thè Statute itself marked 
out the method of procedure by the recourse of excess of power. 
Had this been followed, they said, the question of authority 
could have been decided (2).

(1) Sentence of June 16, 1909; 77 Jur. Adm., 810.
(2) Sentence of May 3, 1930; 138 Jur* Adm., 35.



1 brand, or trademark, had been authorized by the Minister 
of Labor. Annulment of this order was sought on the ground 

that it conflicted with one previously granted. The procedure 

was by a "recourse of revision". The Court held that thia 
would not lie, because it could be based only on errors of 
fact - not of law. They held, however, that the act of issuance 

was void for excess of power because its effect was to annul a 

former grant Cl) .
The Municipal Statute of 1924 (2) authorizes recourses 

against resolutions (acuerdos-of the municipal ayuntamientos), 
constituting an Infraction of a right, for which no other 
remedy is prescribed (3). The Provincial Statute of 1925 
gives jurisdiction to the provincial tribunals over administra
tive decisions (acuerdos) of the provincial deputations or 
provincial commissions 14) . The Question must be presented by 
someone having an interest in an administrative right recog
nized in their favor; and the resolution must be injurious: to 
this right. The rules prescribed by Arts. 253 and 255 of the 
Municipal Statute are extended to these recourses (5).

(1) Sentence of January 22, 1930; 136 Jur. 
Adm., 257•

(2) Eno, Jur., 1924 appendix, II, 302 ff.
(3) Art. 252 ff of the Municipal Statute, Law

of March 8, 1924; Por text, see: Enc. Jur., 
1924 appendix, II, 303-396.

(4) Art. 169, Law of March 20, 1925, mending 
the Law of August 29, 1882; 194 Revista, 
279 ff.

(5) Art. 170, idem.
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The recourse for misapplication of power (desviación) 
may be presented when it is claimed that the public power has 

been exercised for a different object than that for which it 
was conferred by law (1). Under Art. 291 of the Municipal 
Statute of 1924, this recourse may be presented by municipal 
authorities against higher administrative authorities. It 

may be based on acts or decisions which violate municipal 
autonomy, although performed in the exercise of discretionary 
power, and although they violate no concrete rights of an 

individual (2) •
This was suspended by Decree of June 16, 1931 (3), and 

this suspension was sustained even after the promulgation of 
the new Constitution of 1931 (4). Nevertheless the scope of 

these recourses is very greatly amplified by the Constitution 
of 1931 (5). Art. 101 authorizes recourse against all illegal 
administrative acts, whether they are of discretionary acts 

or imposed by law (6).
The recourses of appeal (appellacion) and cassation seek 

annulment of decisions of lower and special tribunals. The 
administration may also submit for revision by this recourse,

(1) Garcia, II, 389.
(2) Eno. Jar., 1924 appendix, II, 339.
(3) 228 Revista, 472.
(4) Sentence of April 1, 1933; 152 Jur. Adm.,1. 

Sentence of May 22, 1933; 152 Jur. Adm., 
413.

(5) Enc. Jur., 1931 appendix, 250-63.
(6) Idem, 261.



judgments of first instaiee which are declared by a minister 

to be injurious to the public interests (1)• The recourse 

may be presented by individuals against resolutions injurious 

to particular rights established or recognized by law; if such 
disposition was adopted under general law but infringes the 

laws establishing the rights (2).

2. Indemnity.

The former theory of the State was that it was an abstract 
entity, which acted only through its agents. Under this 

theory, as long as these agents acted within the sphere of 
their functions, no responsibility existed for their acts. If 
they failed to do this, their illegal act was personal, and 
they alone were responsible (3). It was only in acts of 

private gestion, as distinguished from acts of public power, 
that State responsibility was admitted. This responsibility 

was considered as such according to private law (4). This 

theory does not receive modern support. It is now conceded 
that there is responsibility, not according to rules of private 

law, but independently, as a principle of public law (5). 
The rule to be deduced is that sinoe the exercise of public 
power, for the benefit of the State, may cause injury to an

Cl) Art. 2, Law of June 22, 1894, as modi
fied by the Law of April 5, 1904; 20 
Enc • Jur •, 596 .

(2) Art. 3, idem.
(3) Gascon, I, 547.
(4) Gascon, I, 546.
(51 Gascon, It 547; citing Art. 4 of the

Law of 1894, modified.
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individual, the State, as a moral person should, "be responsible (1) 
The Provincial Statute recognized, a similar obligation of the 
provinces for their acts (2)•

The legal basis of this (State) liability is -Art. 1903 of 
the Civil Code (3). This provides that, for damages caused to 

an individual by the act of a functionary, exercising the 

functions devolving upon him, the State was under obligation 

to make reparation as required by Article 1902 (4) • The latter 

article fixes on those whose negligence or fault has dsnaged 

another, the obligation of reparation. Under this the liability 

of the State has been admitted, since the legislation of 1894, 
for discretionary acts of government, including "acts of state"
(5).  Indemnity will be awarded for breach of contract or 

cancellation of concession (6) •
In a recourse claiming annual payments due on a canal con

tract, which the Administration claimed to have canceled, it 
was held that the provisions of the Civil Code relating to con
tracts applied even against the State, Judgment was rendered 
against the State C7).

(1) Sentence of December 10, 1901; 61 Jur. 
Adm., 594.

(2) Art. 175, Law of March 20, 1925; 194 
Revistd, 279 ff.

(3) Ruiz, 11, 107-8.
(4) Idem, 107.
(5) Gascon, I, 554.
(6) Art. 5, Law of June 22, 1894, cited above. 

Sentence of Peb. 27, 1909; 77 Jur. Adm., 378.
(7) Sentence of December 9, 1933; 155 Jur. Adm., 

70.
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The new Constitution has confirmed. this responsibility• 
Article 41 provides that if a functionary, in the performance 

of his duties, violates the rights of an individual, the State 
or subdivision shall become responsible for damages caused (1) . 
Article 29, relating to arrests and detentions, provides that 
those functionarie s whose order’s transgress its guaranties, and 
those who execute them when their illegality is obvious, shall 
be responsible to the injured party C2). Article 92 fixes 
civil and penal responsibility on ministers and magistrates who 
violate the Constitution or laws to the injury of an individual
(3).  While these last two become matters of private law, they 
have been stated here because Article 106 provides that the 
State shall be secondarily liable. Special laws prescribe that 
the individual shall be compensated in the particular case for 

damage caused by the operation of the public services. Cases 
in point are where measures are taken to prevent floods (4) 

or to check the spread of epizootis (5).
A law of 1900 provided for. payment of indemnity for damages 

to agriculture caused by mineral industries* Recourses were 

presented for damages caused by failure of the industries to
(1) Enc* Jur., 1931 appendix, 254.
(2) Idem, 253.
(3) Idem, 260.
(4) Art. 56 of the Law of Waters, June 13, 

1879; 122 Colección, 1166.
(5) Art* 37, Decree of June 4, 1915; 158 

Revista, 420,
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comply with, administrative regulations. It was held, that the 
administrative tribunals had jurisdiction (1) .

The recourse of indemnity is barred by limitation after 

the lapse of one year from the accrual of the cause of action.

3. Other Recourses.

The "contencioso de interpretacion" goes to the scope and 
legal force of an administrative act as a question pre-judicial. 
That designated as "de represión" is of exceptional character, 

and signifies aid in favor of the administrative authorities 
concerning judgment on and punishment for contraventions of 
certain rights, principally real (reales) rights, of public 
entities (2).

vi. procedure.

1. Before the Tribunals.

Recourses must be filed within three months after date of 
notification, or of publication, of the decision attacked (3). 
The recourse is begun by a written petition. The facts and 

legal grounds of the recourse should be set out. The petition 

must be accompanied by a copy of the resolution, or by a 
designation of the decision (expedients). Under Article 46 

of the law concerning contentions (4), no exceptions may be
(1) Sentence of December 28t 1932; 150 Jur. 

Adm., 314.
(2) Gascon, I, 535.
(3) Sentence of April 29, 1933; 152 Jur. 

Adm., 236.
(4) This is the Law of Sept. 13, 1888, modified by 

laws of June 22, 1894 and April 5, 1904. -*or
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presented to legal defects in the mode of presentation, in
competency of jurisdiction or parties, or prescription.

Notice of the filing of the recourse is given in the 
Official Gazette, so that those directly concerned may co
operate with the administration. The official "expedients" 

is requested by the tribunal. This must be furnished within 
thirty days. On its receipt, the demandant is notified to 
appear and state his case within twenty days (1).

The answer to the "demanda" may allege lack of jurisdiction, 
defect ctf parties, or legal defect in the manner of setting out 
the demand and the relief desired. If the exceptions are sus
tained, the recourse fails. If the "demanda" is upheld, the 
necessary evidence is presented to the Tribunal. The period of 
proof, having terminated, a draft of judgment (extracto del 
pleito) is furnished the parties, who may urge modivications• 
Open sessions are not held for suits for less than 2000 pesetas 

(nominally $400.00) • In open sessions the parties set out their 

claims and grounds of law. Judgnent is rendered within ten days. 

The only recourses against judgments are those of "Aclaraoion" 
and of "Revision", where the judgment decides on questions not 
presented, or adjudges relief not asked for (2). Deliberations 

of the tribunals are secret. Members may thereafter divulge 

their individual opinion and vote (3).
Cl) Art. 36, law of June 22, 1894.
(2) Art. 45, idem.
(3) Arts. 62-3, Daw of September 13, 1888;

141 Colecoion, 754.
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Judgments are rendered in the name of the Chief of State, 
by delegation of his powers. Those of annulment, are of general 
force; those of indemnity, only on the parties (1). Judgments 
are communicated within ten days to the minister, or corres
ponding authority, to be carried into effect, adopting the 
resolutions which proceed from, or practicing that required by, 
the fulfillment of the judgment (2) •

Within two months the Ackninistration must either (a) 
execute the judgment; or (b) suspend its execution, wholly or 

partially, for a designated period; or (c) decline to execute 

it either totally or partially. These last two may be 

authorized only by the Council of Ministers, as an extraordinary 
measure, because of (3):
Danger of grave public disorder; 
Fear of war with another nation; 
Invasion of national territory;
Grave detriment to the public interests.

Execution of judgments confirming administrative resolu
tions may not be delayed. In case of suspension or non-execu- 
tion (inejecución), notice will be given the Cortes, in case of 
temporary suspension; or to the Supreme Court in case of non
execution. This body will fix the amount of indemnity to the

(1) Art. 8, law of June 22, 1894, etc.
(2) Sentence of April 3, 1930; 137 Jur. 

4dm., 438.
(3) Law of April 5, 1904; 122 Bevista, 35,

44.



party, or prescribe other redress (1). In case of utter 

impossibility of performance, so stated before the Tribunal, 
anyone entitled to judgment may procure indemnity (2) •

If within two months none of these courses have been pur
sued, judgments will be executed under the personal and direct 
responsibility of the administrative agents. If the execution 
of a judgment of indemnity require a special appropriation, an 
additions! month is allowed for the administration to apply to 
the Cortes or the local council. If it is not executed within 
six months, nor the indemnity paid, the tribunal, upon request 
of either party, will inform the Cortes in order to fix 
re spon sib Hit y (3) .

Recourses are gratuitous (4) * The demandant may use an 
attorney, a solicitor, or represent himself. If the matter 

(quantity) is not in excess of 1000 pesetas he may appear 

through an agent in legal form. If the amount does not exceed 

20,000 pesetas ■file procedure is in one instance, only the 

recourses of annulment and revision being available (5). There 

is no open session if the amount involved is less than 21000 

pesetas; nor if it is above that quantity if both parties waive 

it. The Supreme Court does not hold public session unless the
(1) Idem, 45.
(2) Idem, 45-6.
(3) Arts. 84-5, Law of June 22, 1894, as 

modified by Law of April 5, 1904; 20
Bnc. Jur• 607•

(4) Arte 256 of the Municipal Statute.
205 Revista, 571.

(5) 228 Revista, 65-?6.
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matter is complicated, or both parties request it (1).
The fiscal may conciede (allouarsej the demand, but at his 

own risk. In like manner, he may or may not institute 

appeal. In case he concedes, he should notify the agency 

concerned so that it may make objections or set out the 

reasons for the decision attacked if they do not concur in 

the concession.
For failure to execute the judgment, the minister or 

other administrative agent responsible may be held personally 
liable, both civilly and criminally (2).

Appeal may be taken against decisions of the provincial 
tribunals on the grounds of error of law, incapacity of 
parties, or of membership of the tribunal; failure of necessary 
parties or of proof of necessary facts (3); but if the judg
ment is affirmed, the appellant is subject to be charged with 
costs (4) *

2. Conflicts.

The question of conflict may be raised only by the pro

vincial governor or a minister and in relation only to matters 

brought before the courts which pertain to the administra-
(1) Idem, 67.
(2) Andreades* 185-6.

(3) Art. 86, Law of June 22, 1894.
(4) Sentence of June 1, 1933; 153

Jur. Adm., 15.



istration the alcalde may claim the conflict (1). Parties to a 

cause pending before a court, may solicit the governor (or 

alcalde) to claim the conflict (2).

The governor will present notice to the court, setting out 

the grounds of conflict and the text of the laws on which his 

claim is based. Upon receipt of this notice, the court will 

suspend proceedings, and will notify the fiscal ministry (the ad

ministrative representatives) and the parties that the claim will 

be heard. After hearing it will render decision, which may be 

appealed. If it declares itself to have jurisdiction, the governor 

may present a second claim. In this event, both parties may present 

their contentions to the president of the Council of Ministers. 

These will be transmitted to the Section of State, Grace, and 

Justice who transmits them to the Council of State for considera

tion and decision. Their decision will be communicated to the 

Minister of Justice and the minister of uhe department concerned (3). 

These may submit request i,o the Council of Ministers to reject 

the decision (4). Contrary to the French practice, the courts may 

present, through the ministry, complaints of invasion of their 

jurisdiction (5).

(1) Arts. 78-82; Decree of Aug. 23, 1924; Enc. Jur., 
1924 appendix, II, 461,

(2) Art. 2, Law of Sept* 8, 1887; 139 Coleccion, 231.

(3) Idem> Art. 22.

(4) Idem, Arts. 23-23.

(5) Arts. 118-24, Ley de Enjuiciamento Civil; 126 
Coleccion, 126, 169, 195. Other references: 
Ley organica del Poder Judicial; Arts. 290-7;
34 Revista, 42<3. Ley organica del Consejo 
de Estado; 122 Revista, 312 ff.



B. ITALY

No attempt will be made to state the current practice in 

Italy under the present regime. The subject is too controversial, 
and the facts are too elusive, for one to make a correct eval
uation of them (1). This study will, therefore, attempt nothing 

further than to state what is believed to have been firmly 
established before that time. That will be sufficient for our 

purposes. Even if that has been, or will be, changed in details, 
it will remain, without doubt, the basis of the new system. 
Forms of government may change; but it is rare that a radical 
change is made in firmly established forms of administration.

I. HISTORICAL

Italy, like France and Spain, is a highly centralized, 
unitary government. It differs from them in that its organiza
tion is recent and is not based on former institutions. When 

the Italian unification was accomplished in 1861, the constitu
tion of Savoy, or literally speaking, the "Statuto of 1848” of 
the kingdom of Sardinia, was extended to it (2). A local organ
ization similar to that of France, was devised. The province, the 

circondaro (3), the mandamento, and the commune, corresponded to 

the French organization. The province corresponded to the French 
department. It had an elective council, but its administration

(1) See Trentin, “les transformations", for a highly 
critical account and discussion.

(2) Chimlenti, 213. For an English translation of 
this constitution, see Dodd, II, 5 ff .

(3) This has been abolished under the Fascist Regime.
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was conducted by a prefect assisted by a small body of permanent 
officials. This was the giunta, sometimes called the provincial 
commission (1). Among other guaranties of the individual, this 

Constitution provided that no one should be withdrawn from his 
ordinary jurisdiction, and that it should not be legal to create 
extraordinary tribunals or commissions (2).

The various systems of administrative adjudication in Italy 

prior to unification had been the object of criticism and 

complaint.
The Law of March 20, 1865 (5) abolished all special adminis

trative tribunals, both of civil and criminal jurisdiction, and 

conferred their jurisdiction on the.courts. The assertion of 

all subjective rights thus became subject to their jurisdiction, 
including those the assertion of which brought administrative 

or executive acts into question. The only governmental matters 

reserved from their jurisdiction were those of public accounting, 
military registration and recruitment, mining and water power 

concessions, and ecclesiastical relations. These affairs 
continued to be handled as before (4).

One provision of this law was especially obscure. It pro
vided that when a cause was based on the assertion that a legal 
right had been Infringed by an administrative act, the courts 

should consider the relation of such act to the right asserted.

(1) Ogg, 818-819.
(2) Art. 71; Dodd, II, 14.
(3) .V. Leggi e Decreti, 417; No. 2248, with 

appendices.

(4) Idem; appendixE, 515-18.



and the remedy sought. It further provided that the adminis
trative act could not be revoked or modified except on applica
tion to the administrative authorities, and that these should 
conform to the judgment of the court on the matter (1). Such 

provision would be highly perplexing. On the one hand, the 
judicial department of government had jurisdiction over adminis
trative acts infringing civil (private) rights, and its judgments 
were “res adjudicata” for the administration, on the other hand, 
the administration retained its freedom of action and exclusive 

power to modify or revoke its acts. It was a curious, awkward, 
and ineffective recognition of the principle of separation of 
powers, and a wholly impracticable effort to apply it (2).

The results of this effort were such as would naturally 

follow, but wholly different from those intended. It effected 
an actual diminution of the guaranties of the old system, it 

left the administration a more arbitrary power, over some-matters 

than it had possessed under the old systems, and gave it absolute 
power over others. The following is an example of the protests 

following its operation.
"It was intended to give new guaranties to citizens, 
by requiring that questions should be brought before 
the Courts which were formerly questions of adminis
trative justice. What has happened is quite differ
ent. Formerly such questions received adjudication. 
It is true that the adjudication was by an adminis
trative department, but there was an adjudication. 
Now there is neither administrative nor judicial ad-

(1) Idem, Art. 4, Appendix E, 515.
(2) Compare this with the reservation in the 

Spanish Law of a power to the ministry to 
reject or suspend judgments.



judication. Such questions remain in the power of 
the administration and they are decided as simple 
administrative questions. Thus, with us, many 
matters receive no adjudication; while in Prance, 
which we assert we have advanced beyohd, there is 
at least an administrative adjudication11 (1)*

Another unexpected result was the great number of questions 

of conflict of jurisdiction. Many of these were negative; in 

such cases there could be no judgment, either administrative or 

judicial. The only decision that could be had on a question of 

conflict, had to be rendered by a plenary assembly of the Council 

of State (2J<* So, in 1877 jurisdiction to determine conflicts 

was conferred on the Court of Cassation (3).

A new system of administrative tribunals with broader powers 

was established by Laws of March 31, 1889, and May 1st, 1890. 

This was modified by a law of 1907, and by legislative decrees 

of 1923 and 1924 (4). By the law of 1907, a Fifth Section of 

the Council of State was added. This section took over the 

consideration of recourses involving legality and those involv

ing questions of subjective right.

A Decree of December 30, 1923, has so altered the powers 

of local government that the jurisdiction of uhe administrative 

tribunals is also affected. The substance of this decree was to 

confer on the administration the power to suppress the local 

councils, and officials. Their powers may be conferred on a

(1) Archivio Jurídico, 1872.

(2) Law of 1865, Appendix D, Art. 10; 11 
Leggi e Deeret1, 511.

(3) Chimlenti, 100. Law of March 23, 1877. 
50 Leggi e Decreti, 612.

(4) it is interesting to compare the dates and 
purposes of this legislation with similar
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podestas, appointed by the central government and under the 

control of the prefect (1). This decree was followed by the 

Law of February 4, 1926 (2), and a decree of September 3, 1926 

(3). The local governments have, in effect, been superseded by 

agents of the central government wholly under its orders, and 

with no responsibility to the local element (4). The author 

just quoted concludes by saying that, against orders of the 

prefects in matters of local government there is no recourse, 

contentious nor administrative (5).

II. THE TRIBUNALS .

1. Jurisdiction .

The Law of May 1, 1890, conferred jurisdiction in first 

Instance over administrative contentions upon the Giunta - the 

provincial administrative commission. Prior to this, the 

functions of this body had been only of control and supervision. 

The new law gave it authority to adjudicate, annul, or reform, 

acts and dispositions of the local administrative authorities in 

matters of police and sanitation, public works not subsidized by 

the State, and dismissal or suspension for more than three months 

of civil service employees;» They were also authorized to ad

judicate, with appeal to the Fourth Section of the Council of 

State, recourses (in a list of specified cases) for excess of

(1) Trentin, 481-5.

(2) Text in Trentin, 684.

(3) Text in Trentin, 687.

(4) Trentin, 485.

(5) Trentin, 487.
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power (including incompetence and informality)n(l)• In Italy 

there is also the “competence di merito”, a true revision of 

the administrative judgment, described by Salandra as “true and 

particular fiscalization over the use that the Administration 

has made of its discretionary power in the limits and in the 

form assigned by law”; a fiscalization exercised in judicial form 

by the administrative jurisdiction (2).

This was complementary to the Law of March 31st, 1889, 

That law created a Fourth Section of the Council of State, It 

conferred on this Fourth Section jurisdiction over recourses for 

excess of power, incompetence, and violation of law by definitive 

acts - those which could not be remedied by the hierarchic re

courses. There were, as was to be expected, some reservations. 

Acts relating to the customs service or to military recruitment 

could be attacked for incompetence or misapplication of power, 

but not for violation of law. Acts of government - the exercise 

of political power - were also reserved from attack.

The Fourth Section enjoys a higher degree of protection 

than the other sections of the Council of State. Not more fr-ban 

four of its nine members can be removed in any one year. Never

theless, it has not developed the strength and independence shown 

by the Contentious Section of the French Council of state (3).

(1) No. 6837; 96 Leggi e Decreti, 1113.

(2) Gascon, I, 539 n.

(3) Spencer, 227.
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Jurisdiction was also conferred over contentions of sub
jective nature, arising between administrative authorities, or 

between the authorities and citizens« Among these were questions 
with respect to the public debt, ecclesiastical relations, and 
those between communes, or between communes and provinces, a- 
rlsing from tax matters or public works. No jurisdiction was 
conferred to grant indemnity (condemnation) except for costs of 

suit. The Council could only annul the administrative act, 
leaving the party damaged to resort to the courts for reparation (1)

The Decree of Dec. 30, 1923, modified this by extending to 
administrative tribunals exclusive jurisdiction over an enumerated 

class of subjects (2). As to those subjects, it is held that the 

administrative tribunals may adjudge both annulment of an adminis
trative act (3) and also indemnity for deprivation of a right by 

such act. The enumeration of subjects has been liberally con
strued. In general, it may be said, according to this construc
tion of the law, that this exclusive jurisdiction attaches to all 
contentions between the administration and functionaries of pro
vinces and communes, of charitable institutions, and other public 
establishments that are under administrative control. For 

instance, if a recourse De submitted by a discharged civil service
(1) No. 5992; 92 Leggi e Decretl, 619; and

No. 6166, Decree of June 2, 1889; 95 
Leggi e Decreti, 2441.

(2) No* 2840; Leggi e Decreti, 1923 (10), 
8904. This is not the decree of same 
date to which reference was made in 
connection with Trentin’s criticism.

(3) Prof. Cino Vitta, of the University of 
Modena, in Hauriou, Melanges, 763-808« 



employee, the tribunal may determine the legality of the discharge 
and the amount of indemnity due him if he was improperly dis
charged (1). The tribunal may determine that, although the 

employee was not subject to dismissal he should have been sus
pended; or, if he was suspended, they may determine that his sus
pension was for too long a time. In such cases they will adjudge 
indemnity according to their findings (2).

The correctness of this construction did not go unchallenged. 
Respectable authority contended that the grant of exclusive juris
diction did not confer the power of adjudging indemnity. It 

would seem, however, that, unless the administrative tribunals 

might render final judgment on the merits of the whole case, in the 

enumerated cases, that they did not have the exclusive jurisdic
tion specified In the Decree. The strongest arguments to the 

contrary appear to be those based on the failure to change the 

rules of procedure to conform to the new rule. Considering, how
ever, that tinder the Law of 1889 it was necessary to bring a 

second suit in court, to secure indemnity, it would fairly seem 

that it -as the intention of the Decree to obviate that double 
proceeding. The question appears to have been definitely settled 

by the Law of June 26, 1924. The substance of that.decree is to 

confirm the interpretation applied by the Council of State.
The law states the law so comprehensively that it is worth 

repeating. Art. 45 is as follows:
(1) Andreades, 203.
(2) Andreades, 203, - 4.
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"if the Council of State recognizes that the recourse 
is not well founded, it will reject it. if it sustains 
the recourse on the ground of incompetence, it will

- annul the act and refer it back to the authority from 
which it originated. If it admits the recourse on 
grounds stated in Article 20 (1), it will annul the 
act; leaving to the administrative authority the 
initiative of measures to be taken in consequence of 
the annulment. If it sustains the recourse on grounds 
set out in lines 1, 6, and 7 of Article 29 (2), it will 
annul the act, leaving to the administrative authority 
the measures to be taken in consequence of the annulment. 
In all other cases, unless it declares the recourse not 
receivable, it will render final judgment on the merits" (3).

The requirement that the administration take the measures 

made necessary by the judgment of the tribunal, imposes on the ad

ministration the duty of paying whatever indemnity is awarded by 

the judgment• It is also considered that the final provision 

that the Council of State may render final judgment on the merits 

removes all limitations on the extent of its jurisdiction in such 

cases.

With respect to the liability of the State for its agents, 

the law of Italy has received a development very similar to that 

of France. Functionaries of public administration constitute a 

special class subject to special obligations. These obligations 

are not based on a civil contract but on a relation created by 

public law. Their decisions become executory acts, for which the

(1) Misapplication of power and violation of law.

(2) This reference is to the grant of exclusive 
jurisdiction in cases of contentions relating 
to hospitalization and care of those unable to 
work, and those relating to care of insane.

(3) No. 1051; Leggi e Decreti, 1924 (4), 2977, 2994. 
A decree of the same date, No. 1053, revised 
the law relating to the gùintas-idem, 3013. 
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citizen has no redress except a recourse for excess of power. 

Therefore, even relations of private law are affected by the 

public nature of one contracting party. Thus in contracts for 

supplies, though public, the Civil Code becomes the rule of 

decision; on the other hand public accountability differs from 

the accountability of the individual (1).

2. Conflicts.

The Court of Cassation has been deprived of the power to 

determine questions of conflict of jurisdiction, conferred by 

the law of 1877. The law of March 7, 1907, and the Decree of 

August 17 - No. 639 - along with other changes, gave to the ad

ministrative tribunals the power of final judgment on questions of 

jurisdiction (2). This virtually makes the administrative 

tribunals superior to the courts - a thing that no other country 

of Western Europe has considered doing (3).

3. The Court of Accounts.

Throughout this study, consideration of the functioning of 

special administrative tribunals has been avoided. The Italian 

Court of Accounts, however, has an unusual power that is worth 

mentioning. Every engagement involving expenditures, and every

(1) Prof. Cino Vitta, University of Modena/, 
in Hauriou, Melanges, 763-808.

(2) No. 638; Eeggi e Decreti, 1907 (7), 5562. 
No. 639 of^same date refers to the pro
vincial glutas.

(3) Unless in Nazi Germany. The same diffi
culties in the way of accurate statement 
as to Italy also prevail with respect to 
the situation there.
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decree approving contracts or authorizing expenditures, must be 

examined and registered by the Court of Accounts before it may be 

come effective. Appointments, promotions, and dismissal of func

tionaries, and all changes of salaries, allowances, or pensions,
*

must be likewise submitted to and approved by it. The same re

quirement extends to all royal decrees (1).

If the refusal to approve and register a decree or act is 

based on its budgetary irregularity, the decision is final. If 

based on irregularity due to other laws, the Council of Ministers 

may direct its registration. The Court must report such registra 

tions to Parliament within fifteen days (2)•

(1) Chimienti, 481, 489, - 92. Law of Aug. 14,
1862: 4 Leggi e Decreti, 2052; and the 
Decree of Oct. 5, 1862; idem, 2460.

(2) Idem.



CHAPTER FIVE

SWITZERLAND and AUSTRIA

The present political organization of these two countries 

is similar to that of Germany, Each country is a federation, 

whose constituent elements retain a considerable degree of 

governmental power. Each country has also been profoundly in

fluenced by political thought and governmental organization in 

Germany. And in each country the local organization shows marked 

variations, just as in Germany.

A. SWITZERLAND

I. HISTORICAL.

Under the Constitution of 1815, various types of adminis

trative tribunals began to appear in some of rhe cantons. In 

some of the cantons, these bodies were merely groups of adminis

trative officials. In other cantons, they were separate bodies 

composed of officials and judges, with appeal to the executive 

department. Current opinion was not favorable to either type, 

and the tendency was towards extending the jurisdiction of the 

courts over administrative contentions (1),

The Constitution of Sept. 12, 1848, guaranteed the rights 

of individuals and provided that violations thereof should come 

before a federal tribunal (2). This tribunal was the Federal

(1) Andreades, 213,

(2) 1 Recueil Officiel, 3-34.



Council and appeal lay to the Federal Assembly (1). With the 

establishment of the Second Empire in France, the cantonal 

tribunals were largely suppressed.

The Constitution of 1874 (2) gave the Federal Court juris

diction over contentions between the cantons and the federal 

government and between the citizen and the cantonal administra

tions (3). It was not given jurisdiction over acts of federal 

administration. The active administration remained the sole 

judge of its acts (4).

The theory of control over administrative acts by administra 

tive tribunals developed continuously during the nineteenth 

century. The constitution revision of 1914 provided for the 

creation of a federal administrative court, by legislation (5), 

and for conferring jurisdiction on it (6). There has been much 

discussion of the form and powers of the proposed tribunal, but, 

as in Germany, no action has been taken (7). Two constitution 

amendments were adopted in 1914, with the purpose of creating a

(1) The national legislative body, consist
ing of two chambers; the National Council 
and the Council of States.

(2) 10 Recueil Officiel, 694 - 729.

(3) Art. 109; Dodd, II, 285.

(4) Brooks, 176-7; Dodd, II, 253 ff.

(5) Art. 103, amended; 30 Recueil 
Officiel, N. S. 666.

(6) Art* 114 bis, amended; idem.

(7) Brooks, 176-7.
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federal administrative tribunal in order to lessen the work of 
the Federal Council (1), The Article 103 was changed to provide 

that this tribunal should have jurisdiction over recourses 

against acts and decisions of the Federal Council, Art. 114 bis 
was added, providing that the jurisdiction of the ’’Federal Adm^ n- 
istrative Court” should be defined by future legislation (2), 
The Article limited this future legislation to contentions arising . 
out of federal administration, and to disciplinary action of the 
federal administration. But it added a further novel provision 

that cantons might, with the approval of the assembly, confer on 
it jurisdiction over contentions arising out of cantonal, adminis
tration (3).

II. THE HIERARCHIC RECOURSES.

The subject of hierarchic recourses was discussed at some 

length in the chapter on France. Some special regulations and 
restrictions are found in cantonal legislation, as to the hier
archic recourse. The recourse of grace is in no way different 

from that which we have already considered (4).
Where a functionary has exercised a definite authority con

ferred on him, the recourse must be presented to him, and is only 

a recourse of grace. There are administrative groups, like the
(1) This is the executive commission, whose 

members are heads of departments of govern
ment; Arts. 95 - 104, Constitution of 1874; 
Dodd, II, 281 - 4.

(2) In order to avoid confusion, this body, for 
which no legislation has yet been enacted, 
will be referred to as the Tribunal.

(3) Werner, 5, 6.
(4) Andreades, 221.
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communes, which are autonomous or partly so. These are not 

subject to hierarchic control, and the only power that higher 

authority may exert over their acts is that of annulment (1). 

There are other administrative authorities which are under higher 

control. The matter of imposts, for instance, is supervised by 

collegial bodies, conducting examinations and rendering decisions 

according to prescribed procedure (2)•

The procedure just described is not a legal proceeding

(“voie de droit”), because no obligation to take action or make 

reply is Imposed on the administration. In order uo constitute 

a legal proceeding, the cantonal legislation must require the 

administration to render a decision: and regulate'the procedure. 

This is known as the ’’formal recourse”, and is m addition to 

the hierarchic recourse (3).

In general, this ’’formal recourse” is limited to enumerated 

subjects, in some cantons it is permitted by general clauses. 

It is usually required to be presented before the superior of 

the functionary by whom the act was initiated; but as to this 

the cantonal rules vary (4). ’

This presentation must be made in from six to fourteen days 

after notice to the demandant of the act complained of (5). It 

must be in writing, must set out the facts, and must be accompanied 

by necessary documents and copies, in some cantons it is re-

(1) Andreades, 220.

(2) Andreades, 220-1.

(3) Hauriou^ Melanges, 449.

(4) Hauriou, Melanges, 452. >\ 



quired that the petition set out, also, conclusions of law; in 

come, that it be on stamped paper. Only one of legal capacity, 

possessing a legitimate personal interest, either infringed or 

threatened by the administrative act, may present the recourse. 

The presentation of the recourse has, in general, no suspensive 

effect (1). Some cantons require that an act cannot become effec

tive until after expiration of the pex-iod in which recourse may 

be presented.

Although general rules of procedure cannot be stated, they 

tend to approach those for contentious recourses (2). The admin

istrative authority is not limited to the proof offered. It may 

call for additional prodf, or may conduct its own investigation. 

In most of the cantons it is required that a formal decision be 

rendered, setting out the grounds on which it is based. In most 

cantons the decision may reform or .viodify the act complained of; • 

in some it may only Confirm or annul. Where modification is
; \

allowed, it may, in most cases, be made uo the demandant’s advan

tage. A few of the cantons give to the decision the force of 

res adjudicata (“chose jugee“).

III. THE TRIBUNALS.

No national administrative tribunal has yet been created.

Those of the cantons vary widely both as to organization and as to 

jurisdiction. The federal constitution in no way prescribes or

(1) Hauriou, Melanges, 452. Contra in
Zurich.

(2) Idem.



limits these. The only applicable principles in that document 

are ■chat the exercise of political rights shall be guaranteed, 

according to the principles of popular government (1); and that 

no one shall be withdrawn from the jurisdiction of his natural 

courts (2). The interpretation of these rules is that they 

prohibit the creation of any extraordinary tribunals, such as 

may encroach on the authority of the judicial department of uhe 

government.

With this general statement the federal constitution leaves io 

the cantons the organization and procedure of whatever adminis

trative tribunals may be created (3).

Most of the cantonal constitutions assert the principle bf 

separation of powers; but this has not been closely adhered to 

in practice. Not all of tne cantons have administrative tribunals. 

Some of the cantons which have created them, reserve some control 

by the courts over administrative functions, in fact, Hauriou 

asserts that the principle of separation, though stated, has 

had no direct influence over administrative contentions (4). 

With the same constitutional provision, Berne assigns administra

tive contentions to the administrative authority; St. Gall and 

others, to the courts.

(1) Art. 43; Dodd, II, 269.

(2) Art. 58; Dodd, II, 274.

(3) Andreades, 219.

(4) Hauriou, Melanges, 441.
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1. Organization,

These may be roughly divided into two classes; those 

detached from the courts, and those having a separate existence. 

In the first class are those composed of judges from the cantonal 

court of last instance. In the second class are those whose 

membership is likewise made up of judges from the court of last 

resort,, but who do not continue to be members after appointment 

to the administrative tribunal. The tribunals of Berne and 

Zurich are of this class. That of Berne has nine members and 

five substitutes, selected by the Grand Council for four year 

terms (1). That of Zurich has five members and five substitutes, 

elected for six year terms (2).

Those of the first class are of varied composition. For 

instance, in Valais, the president of the Court of Appeal and 

.Cassation is also president of uhe tribunal. He selects two or 

four members of the Court to sit with him, according to the amount 

in controversy. In Argovie, the Ciyil Section of the Supreme 

Court (Obergericht), or the full court, according to the amount 

in controversy, constitutes the administrative tribunal. In 

Bale - Ville, it is the Third Chamber of the Court of Appeal (3).

(1) Hauriou, Melanges, 463.

(2) Andreades, 229,

(3) Hauriou, Melanges, 463.



2. Jurisdiction of the Tribunals.

This is usually conferred by enumeration of subjects. It 

includes, in general, matters of imposts, obligatory insurance, 

salaries and pensions of functionaries, pauper aid, sanitation,
■ ■■ ' ' . ■ ■ . ■■ 'll

care of insane, and workhouses. It includes, also, contentions 

between communes, or between a commune and a citizen; such as 

those relating to communal boundaries, or arising out of con

cessions or the operation of public services, it is only in the 

canton of Valais that their jurisdiction has been extended to 

public contracts and the expropriation of private property (1).

A recent case involved a contract between two communes to 

build a road, sharing the cost between them. The Federal 

Tribunal reversed the judgment of the lower courts, on the 

ground that the contract was not one of private law, but of 

public law. Therefore, it said, the case pertained to the 

cantonal administrative tribunal and could not be considered by 

it (2).

There is no uniformity of attributions in the various 

cantons. In some it is limited to the power to annul for in

competence or vice of form. In others it extends to the power to 

reform. (3). Usually the recourse of full jurisdiction may be 

presented for the protection of individual rights. While judgment

(1) Andreades, 230»

(2) Commune of Montfaverier contre Commune
de Saint - Brais; 55 Sem&ine Judlciaire, 325.

(3) . Hauriou, Melanges, 453.
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should be in accordance with law, the tribunal will exercise a 
discretionary power where the administrative act was not one 

regulated by established rules, in some cantons, as in Basle, 
the tribunals follow the German rule that tneir only power is 

one of legal control and that they may not determine expediency 

or necessity (1).
One use of the recourse is exceptional. The purpose of the 

administrative tribunals was to protect private rights. Where 

no provision is made for the protection of private rights, it 

must be sought by a recourse of full jurisdiction. Moreover, 
the tendency is to Include, as a violation of law, all failures 

to observe procedural rules when they do not involve the infringe
ment of a private right (2).

An administrative recourse may be brought by any actual 
person or legal personality. Thus a commune may present a re
course against the canton (3). Hierarchic officials, in general, 
may not present a recourse. The exceptions are unimportant. 
The demandant must have a legitimate interest (not necessarily 

a legal right) upon which the recourse is based (4).
The general rule is that the tribunal may reform an act 

presented to it, and award a judgment of indemnity in the same 

proceeding. This is not true in Basle and Zurich: the tribunal 
in those cantons may adjudge annulment only. The administrative

(1) Andreades, 231.
(2) Andreades, 231.
(3) See chapter by F. Fleiner in Hauriou, 

Melanges 287, 292-3.

(4) Andreadew, 230. \ \
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authorities, however, must immediately conform to the judgment 
rendered (1).

A judgment of reformation may not be to the demandants* 

prejudice. As to whether judgment will have the foi.ce of res ad- 
judicata is not prescribed by cantonal laws. The majority 

opinion is that they do (2), but the decisions are conflicting (3)„
A citizen riding in a side car struck a cantonal policeman, 

injuring him severely, and disabling him for some months. As he 
was in discharge of his duties at the time, he claimed and re
ceived an indemnity. The canton then sued, in court, the driver 

of the side car, alleging negligence. The Federal Tribunal held 

that the canton was liable for the indemnity, and had the right 
to sue to recover (4).

One subject to duty for military training failed to attend 

annual target practice. Failing to pay the fine imposed by the 
administrative authorities, he was sentenced by a Court to ten 

days imprisonment. On appeal, the Court held that the matter was 
administrative and not within its jurisdiction. It held that 
"the judicial authority is not coinpetent to examine anew 

questions definitely determined in an administrative procedure (5).
(1) Andreades, 231-2.
(2) As in Zurich - Hauriou, Melanges, 454.

. (3) Andreades, 232.
(4) Dubois contre Etat de Vaud; 55 S®maine 

Judlclaire, 113.
(5) P.G. de la Confederation contre Buffat;

49 Semaine Judlclaire, 584.
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A commune engaged in the distribution of electricity re
fused to supply a subscriber except on condition of advance pay
ment. The cantonal Council of State directed the commune to 

connect her. The commune appealed. The Federal Tribunal held 

that the matter was one of public law and not within the juris
diction of the courts; therefore the Council had not exceeded its 
jurisdiction (1).

3« Procedure.

The procedure before cantonal tribunals is similar to that 
already detailed in the hierarchic recourse.

The petition must be filed within a specified time, which 
varies in the respective cantons, in some, it must be on 

stamped paper; in others, it need not be. Copies may be required. 
In all cantons it is required that the petition set out the facts 
and the grounds of law. The filing of ,.tne petition has no 

suspensive effect, except when specially provided in a few 

cantons (2). in general, there is no expense connected with it. 
The tribunals may tax the demandant with certain costs and ex
penses that it deems equitable, in the event Judgment goes against 
him.

4. Conflicts.

In most of the cantons conflicts of jurisdiction between 
the administrative and judicial authorities are left to the legis

lative bodies for settlement. The constitution of Valais (3)f
(1) Commune du Locle; 38 Semalne Judiciaire, 763.
(2) Andreades, 231.
(3) Art. 65.
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provides that there shall be a court to determine them. In 

Vaud the Council of State and the Court of Appeals each furnish 

a list of eight members, and from these lists seven names are 

drawn by lot ("au sort") (1). The project of 1925, for Zurich, 
provided that there should be a tribunal of seven members for 

decision of conflicts: three to be elected by the cantonal 
council, two by the court of appeals, and two by the executive 

council.

IV. JURISDICTION OF THE COURTS.
1. Cantonal Courts.

A study of the judicial power over administrative affairs 

will help to maxe more clear the jurisdiction of the adminis
trative tribunals. It varies widely through the cantons, some
times being no more than a power of cassation (2). It is 
usually of limited extent, conferred by enumeration, and going 

no further than the power to apply rules of competence and pro
cedure. It may exercise a greater control where its jurisdiction 

is conferred in general terms. In St. Gall it is given juris

diction over all matters, civil or administrative not reserved 

to other authority (3).
In general, the jurisdiction of the courts Includes all 

contentions arising out of real or subjective rights, or from 

contracts between the government and an individual. They also
(1) Law of Jan. 26, 1832.
(2) Laferriere, 450«
(3) Andreades, 224.



usually have jurisdiction over contentions concerning the exercise 

of public powers, the salaries and pensions of functionaries, and 

the responsibility of the government for illegal acts of its 

agents (1).
Their jurisdiction extends further to what are called 

"natural civil contentions"• These are matters of expropriation, 
public works, imposts, and indemnities uue by cantonal law« To 

this class belong tnose contracts which pertain to acts of 
gestion. This is a form of the Germanic theory of the State as 

a "fisc", according to which the administration is considered 

as a person when its acts are not in the exercise of public 

powers.
Such matters are presented to the courts by recourses of 

full jurisdiction. They may decide preliminary questions and 

render judgment on the merits. This, again, is in accord with 

the German rule that in civil actions against the administration 
the courts may determine both law and facts (2).

2. The Federal Court.

Although the cantons are left at liberty in the organization 
of their administration; the federal constitution contains some 

guaranties of rights of citizens (3). The protection of these 
rights from infringement by cantonal legislation or administra
tion is among the powers conferred on the Federal Court. Thus,

(1) Hauriou, Melanges, 443; citing Wyssa.
(2) Andreades, 226.
(3) Dodd, II, 257 ff.
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if a cantonal authority refuses to act on a recourse regularly 
presented to it, or ignores the recourse by remaining silent, 
tnis is a violation or the constitutional guaranty of equality 
before the law (1).

Where the recourse has not been refused, but has been 

ignored, the Court will direct the administrative authority to 

act within a certain time. Failure to act within that time 
constitutes the "formal denial"• The Federal Court considers a 

wrongful declaration of incompetence by a cantonal authority to 

be equivalent to the formal denial. It gives a like construction 
to violation of cantonal laws of competence; to arbitrary action 

by the administration or its agents; and to decisions at variance 

with express provisions of law (2)«
The federal constitution ana laws also provide for the 

"recourse or civil right" before the Federal Court. This extends 
to any question of cantonal revenue, raised by an individual or 
corporation, amounting to over 3000 francs.

Cantonal decisions construeing or applying federal law may 

be brought before the Federal Court. Decisions on contracts of 
public supply or public works, or sales of public lands, may 

thus be reviewed. Claims based on acts of public functionaries 
or employees relating to industries, may also be presented.

(1) Andreades, 233.
(2) Andreades, 233«4.
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V. LEGISLATIVE REVIEW.

Swiss law presents a novel feature in that, due to con
fusion of powers, the legislative bodies of almost half of the 
cantons exercise a review of administrative acts (1). In some 

cantons it is exercised by the legislative body as a whole; in 
others, by committees acting finally, or reporting conclusions 
to the body (2). The recourse has no suspensive effect (3).

This power is exercised on presentation of a formal recourse 

against the highest administrative authority concerned. A simple 
petition is not sufficient. The recourse must comply with re
quirements of form and substance (4). Though these requirements 

are not explicit, the recourse must be presented within a period 

of from fifteen days to txiree weeks. The presentation must be 
by one claiming to have been injured by the- act. It must show 
that a law or a constitutional right has been infringed. If it 

does not, the legislative body acts only as an appellate tribunal 
of final resort (5).

Where the recourse is acted on by the entire legislative 

body, it considers the recourse in public session, after a pre
liminary examination by a committee. Where it is acted on by a 
permanent committee, the procedure is more complicated. The 
petition is communicated to the adverse party, who must answer

(1) Hauriou, Melanges, 457.
(2) Hauriou, Melanges, 458.
(3) Andreades, 227.
(4) Hauriou, Melanges, 458.
(5) Andreades, 228.



within fifteen days. His answer is communicated to the demand
ant. If the recourse is sustained, the record is examined by 

an “administrative committee”. After a report by a designated 

member, this committee holds a public session with the reporter 
and a cantonal representative in attendance. These two may 

argue at length, but the members of the committee may speak only 
twice (1).

Decision is had by oral vote, but the judgment must set out 
the grounds. It then has the force of res adjudicate (2).

(1) Andreades, 228.
(2) Hauriou, Melanges, 458.
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B. AUSTRIA

I. HISTORICAL.

There were no administrative tribunals in Austria before 

1867. Jurisdiction over administrative matters was exercised, 

by th© administrative body itself, whose decisions were final. 

The law of Deconber 21, 1867, provided, that administration and. 

justice should, be separate. That whenever an administrative 

authority was appealed to in a contention between parties, the 

one considering himself injured by the administrative decision 

was entitled to seek redress in the courts. Further, that one 

claiming to have suffered injury from a decision, or a measure, 

of an administrative authority, might bring his reclamation 

before the Court of Administrative Justice. The Imperial 

Constitution of 1867 (1) provided that special laws should 

create an Imperial Court (Reichsgericht) and a Court of Ad

ministrative Justice (Verwaltungs-Gerichtshof). The first was 

organized by law of April 18, 1869 (2); the second by law of 

October 22, 1875 (3) • When the Administrative Court was created 

a law of the sane d.ete enlarged the competence of the Imperial 

Tribunal and empowered it to settle conflicts of competence 

between it aid the courts.

(1) Fundanaital laws of December 21* 1867.
For English translation* see; Dodd, I*
84-7.

(2) Idem* 85 n.

(3) Andreades* 142.
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By law of Decanber 21, 1876 Cl), the Imperial Court was 

given additional jurisdiction over administrative matters. By 

this law it was given jurisdiction of adjudging reclamations 

of individuals against the Empire, or the provinces; and also 

those between different provinces, or between them and the 

linpire; and, even further, to settle conflicts between the ad

ministrative and judicial authorities. In the first character, 

it acted as the suprene administrative tribunal with sole judge 

of its competence. There was no appeal from its decisions. If 

it referred a matter to a court or administrative authority, 

that authority could not decline to accept. As arbitrator 

between the different provinces, and between them and the Empire 

it adjudged definitely when the matter was not judicial.

The law creating the administrative Court provided that 

its members should be appointed for life, on nomination of the 

Council of Ministers; and that one-half of them should fulfill 

the required qualifications for judges. Its deliberations were 

to be by sections; and to consist of examination of pleadings 

and documentary evidence followed by oral argument (2),

The Administrative Court was given jurisdiction over claims 

for injuries to rights caused by illegal decisions or disposi

tions of national or local administrative officials. It was 

required that the hierarchic recourse be exhausted before

(1) Andreades, 141.

(2) Andreades, 142,
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presentation to the Administrative Court. Its power was 

restricted to annulment or cassation, for violation of law; 

and. to adjudging indemnity. It could not reform. Acts of 

State, and matters within the jurisdiction of the courts, were 

excluded (1).

l’or the settlement of conflicts, a special body was created, 

modeled on the then recently created Tribunal of Conflicts in 

Prance. This was to be composed of four members from the 

Imperial Court and four from the Administrative Court, presided 

over by the president of the former (2) •

The Constitution of 1920 declared Austria to be a federated 

Republic (bundesstat) of eight autonomous states (Selbstande 

lander) (3). It made no material change either in the courts 

or the tribunal. The name of the Imperial Court was changed 

to Supreme Constitutional Court.

The Constitution of 1920 provided that all functionaries 

of both national and local administrations should be personally 

responsible for violations of rights committed intentionally, 

through negligence, or through ’’gross fault”* It further 

provided that the government itself, either national or local, 

shall be responsible jointly with its functionaries, for such 

damages (4). The application of this rule, was, however, to be 

provided for by further legislation, and this was not enacted (5).

(1) Andreades, 143.

(2) Andreades* 144.

(3) Art. 1; McBain and Rogers, 260.

(4) Constitution, Art. 23; McBain and Rogers, 
263.

(5) Andreades, 145.
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II. THE TRIBUNALS.

The organization of administrative jurisdiction was not 
changed by rhe Constitution of 1920. The constitutional revi
sion of December 7, 1929, necessitated some changes, which were 
incorporated in a law of May 16, 1930. This being the most 
recent and the most complete legislative provision for an ad
ministrative tribunal it will be given detailed consideration.

The constitutional revision created the Supreme Administra
tive Court as the national administrative tribunal of final 
resort (1). Its members are appointed by the President, on 
nomination by the ministry. The nominees are selected from a 

triple list prepared by the Court. They have the same protec
tion in their tenure of office as judges of the Supreme 

Constitutional Court. They may retire at the age of 65 (2).
All members must be University graduates and have practiced 

their profession for ten years. Onè-third of them must have the 

required qualifications for appointment as judge. At least one- 
fourth must be from the Lander, and, so far as possible, from 
the Lander administrative services. They must not have been 

members of the national or Länder administrations, or legislative 
assemblies, within four years prior to their appointment. They 

may be dismissed only on a two-thirds vote of the members of the 

Court (3).
(1) In order to maintain the distinction which 

has been preserved, between judicial and ad
ministrative jurisdictions, the Supreme Admin
istrative Court will be referred to as the 
tribunal.

(2) Art. 134; Annuaire, 1930; 488-9.
(3) Art. 134; Annuaire, 1930, 488.
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By the Law of 1930, the tribunal, is divided into special

ist groups and sections, the number of each being prescribed 

by the Court itself (1) . Specialist groups are composed of 

members especially versed in the matters to be assigned to it. 

The president, vice-president, and section presidents are 

members of all specialist groups.

The new constitution provides that the tribunal shall sit 

in sections, except for those causes for which a plenary session 

is required by law. When a recourse involves an administrative 

act of a Lander or commune, or a claim against one of these* 

the section should, in principle, have one member who has 

exercised his profession in that Lander (2).

The Law of 1930 directs that sections.* have five members; 

three permanently assigned to it, one selected by the president 

of the tribunal from a specialist group, for each matter 

referred to it, and a section president (3). A reporter is 

also designated by the president of the tribunal for each 

matter assigned to a section. The reporter need not be a 

permanent member of the section (4). 'Whenever the disposition 

of a recourse pending before the tribunal involves the inter

pretation of an important general principle of law, the section 

president should submit the question of law involved, for the

(1) Sec. 6; Annuaire, 1931, 134.

(2) -Art. 135; Innuaire, 1930 , 489.

(3) Sec. 7; Annuaire, 1931, 134.

(4) Sec. 10; ¿nnuaire, 1931, 136.



decision of specialist groups. If the question of law is 

beyond the scope of a specialist group, it will be considered 

by the plenary assembly of the tribunal., The president of 

the tribunal may also require such consider tion (1) • The 

decision of a specialist group or of the plenary assembly 

should be submitted in the foim of a thesis, and this is bind

ing on a section* If the section should be unwilling to accept 

it, the question should be resubmitted to a specialist group 

or the plenary assembly (2).

III* JURISDICTION

The constitutional revision of 1929 provided that recourse 

may not be presented to the tribunal, until the demandant has 

exhausted the hierarchic recourse. They may be preseited only 

by those who claim to have been injured in a right, by the 

administrative act, Arts, 11 and 12 of the Constitution permit 

a federal minister to present a recourse in specified cases, 

but only against those acts which the parties at interest may 

not attack by the hierarchic recourse (3), These relate to a 

number of powers over industry, agriculture, and sanitation, 

reserved to the federal power (4).

Under the revised constitution the tribunal now has juris

diction over contentions involving the responsibility of the 

State or its subdivisions for damages caused by their organs

(1) Sec. 11; Annuaire, 1931, 136-7.

(2) Sec, 12; Annuaire, 1931, 137,

(3) Art. 129; Annuaire, 1930, 485,

(4) Arts. 11 and 12; Annuaire, 431-2.
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and agents; and of the responsibility of these to the govern

mental unit concerned. Its jurisdiction over contentions in

volving responsibility for damages caused by administrative 

organs of these, is not universal, but is to be prescribed by 

laws. It has jurisdiction over patrimonial actions against the 

State or its subdivisions which cannot be brought in the Courts

(1).  Likewise, it has jurisdiction over recourses for irregu

larity of penalties of an administrative nature (2). Contentions 

involving relations of public law between the State or subdivi

sions, and their functionaries, are also within its jurisdiction

(3) • This includes recourses by the federal authority against 

illegal acts of local authorities, performed in the execution 

of federal law, which may be injurious to the federal interests (4) •

The tribunal may adjudge reformation of an administrative act, 

if it was not performed in the exercise of a discretionary 

power (5)•

Recourses may be presaited asking for the annulment of ad

ministrative acts on the ground of irregularity fbechswerde); or 

for indemnity for violation of a right (6). If the irregularity

(1) Art. 131; ^nnuaire, 1930, 486.

(2) Art* 130; Annuaire, 1930, 485-6.

(3) Art. 132; Annuaire, 1930, 486.

(4) Andreades, 145.

(5) Gascon, I, 525 n.

(6) Art. 132 (2); Annuaire, 1930, 486.



192

alleged, in the recourse is only a violation of a rule of pro

cedure, it will not be annulled unless the tribunal finds that 

the administrative authority should have come to a different 

conclusion. Upon presentation of a recourse against a penal 

decision over which it has jurisdiction, it will fix the penalty 

within the legal limits Cl) . Recourses may be presented for 

annulment of even discretionary acts for excess of power or 

misapplication of power.

The following are excluded from its jurisdiction: 

Contentions assigned to the Supreme Constitutional Court; 

Those on which final decision may be rendered by a collegiate 

authority not subj ect to administrative control;

Discipline of a da in istrati ve personnel (2) •

Under the constitution the State and its subdivisions are 

responsible in all cases There they act as private owners, for 

damages which their agents may-cause by violation of the rights 

of individuals, either by gross negligence or by irregular 

exercise of their powers. These, in torn, may be held liable 

to the governmental unit held responsible for such damages (3) • 

The Daw of 1930 provides that conflicts as to jurisdiction 

shall be decided by the Supreme Constitutional Court. The 

question of conflict cannot be raised after a final judgment 

on the merits by any court (4)•

fl) ârt. 132; Annuaire, 1930, 486-7.

(2) Art. 129; Annuaire, 1930, 485.

(3) Art. 23; Annuaire, 1930 , 439.

(4) Secs. 22-23; Annuaire, 1931, 142.
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IT. PROCEDURE.

The Const!tut ion provides for two classes of recourses: 

those for annulment (beschwerde) , and those for pecuniary in

demnity fcLage) Cl) . Under the Law of 1930 , recourses should be 

in writing, should state the facts and rules of law on which 

the dan and is based, and should show that they are filed within 

the time prescribed by law» The necessary documents to support 

the demand should be attached, and also the required number of 

copies of all documents and pleadings (2) . Contentions based 

on rules of public law as to the relations of functionaries to 

the federal or local governments should be presented within six 

months after the cause of action accrues (3).

A recourse of annulment for illegality should be initiated 

within sixty days from notice thereof, unless otherwise pro

vided by law. The act whose annulment is sought, the author, 

and those interested with him, should be identified. The reasons 

on which the claim of illegality is based, and the legal grounds 

for its illegality, should be stated. The presentation of the 

recourse has no suspensive effect. If irreparable damage will 

result from the execution of the act, the author is responsible 

that it be suspended on request of the demandant (4).

If the recourse relates to an actainistrative penalty, it 

should set out the grounds for the claim of illegality. It is

(1) Irt. 132; Annuaire, 1930 , 486.

(2) Secs. 16-18; Annua ire, 1931, 138-9.

(3) Sec. 62; Innuaire, 1931, 159.

(4) Sees. 34-6; Annuaire, 1931, 148-9.



required, in suck eases, that the administrative authority cited 

file a report on the financial condition of the party penalized, 

and his f anily (1) •

The presentation of a recourse should he communicated to all 

concerned: not only the authority or functionary against whom it 

is directed hut those concerned with him. If the authority cited 

is a suboivdinate official of either the federal or Lander ad

ministration, the minister over him should also he notified. 

The federal minister in charge, or the government of the Land, 

may intervene in the place of the administrative agent against 

whan the recourse is pres ent ed., Other parties may he added 

whom the court believes to he necessary. ¿11 should file 

mémoires of reply, with documentary evidence attached, within 

four weeks. Copies of these are furnished the demandant. He 

is allowed four weeks to reply to them (2). Earties; may appear 

in person or hy attorney (advocate) ; the state and subdivisions 

by their legal departments (3). Members of the tribunal may 

be challenged, or may recuse themselves, because of bias, 

relationship, or interest (4).

The recourse may be held not receivable where it was not 

filed within the prescribed time, or where it is obvious that the 

tribunal is without Jurisdiction, or where the demandant is not 

a proper party, or where the recourse is barred by a final

(1) Secs. 49-50; Annuaire, 1931, 155-6.

(2) Sec. 38; Annuaire, 1931, 151.

(3) Section 19; Annuaire, 1931, 139.

(4) Section 21; Annuaire, 1931* 141.
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judgment on the merits, of a court of conpetent jurisdiction. 

If it appears that the demand has beat satisfied since the re

course was filed, it will be dismissed (non-receivable) (1)* 

If during the procedure, it should become doubtful if an ordinance 

is legal or if a law is constitutional further procedure will be 

withhled and the question referred to the High Constitutional 

Court for decision (2).

Examination of rec curses deliberations thereon, and votes, 

are secret; whether by the plenary assembly or one of its divi

sion (3). Oral argument may be heard in public session, wh6n 

ordered by the president of the tribunal. The argument is opened 

by the statement of the reporter. The section president presides 

and directs the argument so that all questions will be cleared 

up. Members may ask questions (4). Oral argument need not be 

heard when it is evident that the decision attacked should be 

annulled because of a defect of procedure; or when the required 

pleadings have not been filed; or when the parties do not 

request it (5), Decision is had by a majority vote, all members 

voting in order of seniority - the junior firsts Ko member 

may refuse to vote (6).

(1) Sections 23-4; Annuaire, 1931 i 142-3,

(2) Section 24; Annuaire, 1931, 143,

(3) Section 9; Annuaire, 1931, 135.

(4) Section 26; Annuaire, 1931, 143-4, ’

(5) Section 41; Annuaire, 1931, 152,

(6) Section 9; Annuaire, 1931, 135.

' L.' < ■■■■.•........... :
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The judgment of the tribunal may be based only on the 

grounds set out in the recourse, except that it may be based 

on an evident defect of procedure. If it appears that the 

decision attacked should be annuled on other grounds than those 

set out in the recourse, the tribunal may notify the demandant 

and suspend proceedings to allow him to amend (1). When an 

administrative act is annulled, the Constitution requires that 

the administration must reestablish the act in accordance with 

the decision of annulment (2) . Annulment may be adjudged for 

illegality of substance or for defect of procedure. Its effect 

is to restore the state of affairs previously existing.

Where it is required that a recourse for annulment and a 

claim for indemnity be joined, the judgment of the tribunal will 

adjudicate both (3). Judgments of Indemnity maybe executed 

by the same procedure as those of the courts (4) • A copy of 

the judgment should be furnished the federal minister or Zander 

administration concerned. Decisions are published in the foim 

of ’arrets", in writing, stating the grounds. This should be 

read, if possible, at the close of the oral argument. If there 

is no oral argument* it need not be read (5).

(1) Section 42? Annuaire, 1931, 153.

(2) Article 132; Annuaire, 1930, 487.

(3) Section 63; Annuaire, 1931, 160.

(4) Section 58; Annuaire, 1931, 158.

(5) Section 27; Annuaire, 1931, 144-5.
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A new trial may "be granted where it appears that the re

course was received hy error, or that the proceedings were 

irregular, or that the matter is "res ad judicata". A recourse 

which has been dismissed because of feilure to comply with 

requirements of time, may be restored to hearing upon a showing 

that the failure to comply was without fault. It must appear 

that the tribunal would have decided differently if the require

ments as to time ha d been complied with (1) • Application for 

restoration must be made within a week after removal of the 

cause of failure (2) * In other respects the same rules apply 

to such requests as those relating to the presentation of 

recourses (3).

(1) Section 45; Annusire, 1931, 154.

(2) Sections 28-9; Annuaire', 1931, 145-6.

(3) Section 45; Annuaire, 1931, 154.



CHAPTER SIX.

COMPARISONS.

It will be helpful to compare briefly some governments that 

have no separate system of ackninistrative law and tribunals 

with those which have been described. England will naturally 

be thought of in connection with the United States, and Belgium 

with France. In each of these three countries there is a *

different reason for the lack of such authorities. In England, 

the theory of the ’’Rule of Law” —the equality of all before 

the law — in connection with the development of parliamentary 

omnipotence, explain this lack (1), In the United States, the 

theory of the separation of powers, and the constitutional 

jurisdiction of the judiciary, require it. In Belgium, the 

fear of an arbitrary power in the executive department, has 

persisted from the period when Belgium was a part of the First 

Empire; and also from the later period when it was a part of 

the kingdom of the Netherlands (2), On account of this they 

have retained, to an unusual degree, the control of the courts 

over administration*

That which is most noticeable in the Continental systems 

is the more or less complete power of control over administrative 

acts, the great powers of annulment and indemnity exercised, 

the extent to which the fights of the individual receive

Cl) Dicey, Chapter IV.

(2) Vauthier, 12,
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recognition and protection, and the facility and cheapness with 

which his claims will be adjudicated. These features stand 

out in contrast with those systems which provide only for 

judicial control,

I. JUDICIAL CONTROL.

1. Belgium.

Art, 30 of the Constitution of 1831 provides that "the 

judicial power shall be exercised by the Courts and tribunals" 

(1) • Arts, 92 and 93 confer exclusive jurisdiction on the 

courts in question of both private and public law; except that 

special matters of public law may be reserved therefrom (2)* 

Art. 107 of the Constitution, empowers the courts to disregard 

national or local ordinances not in conformity with it (3). 

But this goes no further than to declare its illegality in an 

action against an individual. The courts may not annul or 

reform the ordinance that it holds illegal (4),

The principle control exercised by the courts, has been 

over acts of the administration in a private capacity: either 

in the management of state property - "acts of gestion", or 

in the exploitation of public services (5). That is, when such 

acts infringed property rights, the courts would either restrain

(1) 1 End. Beige, 338. Dodd,.I, 130.

(2) 1 Enc. Beige, 418. Dodd, I, 140.

(3) 1 Sic. Beige, 558. Dodd, I, 142,
(4) Vauthier, 508-9.

(5) Vauthier, 511-12.



them, If legal, or indemnify the individual for his damage (1)« 

No power is given to declare a statute invalid, and the courts 

do not exercise such power (2). The author last cited says 

that "the absence of a recourse in annulment leaves a lacuna 
which it is impossible not to notice" (3),

2« England,

In England, the administration has very broad powers. It 

is true that it has only the powers granted by Parliament. . But 
under England’s type of parliamentary government the same 
authority controls the administration and the Parliament, The 

ministers are the heads of the administrative departments and 

the leaders of Parliament, In fact, they constitute its "steer
ing committee" (4), Lord Salisbury said in a public speech in 

1929 that "the Government" (meaning the ministry ) "was absorbing 

more and more of the powers which used to belong to Parliament" 

(5).
Although English authors and judges write at great length 

on the Constitution, no court will hold an Act of Parliament to 
be unconstitutional (6). No court will hold that administrative

(1) Vauthier, 616.
(2) Vauthier, 13, He adds that promulgation

of a law infringing constitutional liberties 
would create a revolutionary situation,

(3) vauthier, 13,
(4) For exhaustive expositions, see the work on 

the Government of England, by Lowell; and 
Oggs* recent work on the same*

(5) Hewart, 164*
(6) Dicey, Chapter I.
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powers are being exercised in an unconstitutional manner* if 
they have been conferred by an act of Parliament. The Courts 

will restrict administrative powers to those conferred by law, 
but will examine the law no further than to ascertain its 

content (1)«
Even this much restriction is easily and habitually evaded. 

In the first place, the act may confer on the administrative 
department the right to make rules and regulations for the 

enforcement of its provisions. This is only the usual ’’rule 
making power”. But the English practice is to require that 
these regulations "be laid before the House” within a stated 

period. After that has been done, unless Parliament acts 

adversely, the regulations become a part of the act. They have 

the same force as the act, and can not be mullified by the 

courts (2). Again, the act itself may provide that such regula
tions, when made, shall be conclusively presumed to be within 

the power conferred by the Act. Regulations promulgated under an 
Act containing such a clause have the force and effect of an Act 
of Parliament Itself (3).

With reference to this practice, Lord Hewart, former Lord 
Chief Justice of England, says:

”At present, to judge from the form in which so many 
bills are presented, it looks as if there were in 
existence in some departmental pigeonhole a collection 
of model clauses, capable of being fitted into

(1) Board of Education vs Rice; House of
Lords, 1911; A. C. 179. f

(2) Hewart, 69.
(3) Ex parte Ringer, 25 Law Times

Review, 718.



measures of very different kinds, which, when they 
have been somehow steered through the Houses of 
parliament, confer upon departmental officials a 
power to legislate not inferior to the powers of 
Parliament itself, and a power to pronounce un
appealable decisions such as is neither possessed 
nor desired by a judicial tribunal” (1).
It was held in the Arlidge case in 1915 (2), that the

Courts had no jurisdiction to review the exercise of powers 

granted lo a borough council. The rule deduced is that in the 
exercise of discretionary powers, the administration is not 
subject to judicial control. It is true that the Arlidge case 

holds that an administrative agency must exercise quasi-judicial 
powers in the spirit of judicial fairness and equity. But for 

this there is no guarantee except political responsibility, and, 
as Dicey points, this is no security whatever (3).

Of such a system, Lord Hewart - whose opinion is worth 
considering - says:

"To employ the terms administrative ”law” and admin
istrative "justice" to such a system, or negation of 
system, is really grotesque. The exercise of arbitrary 
power is neither law nor justice, administrative or 
at all. The very conception of "law" is a conception 
of something involving the application of known rules 
and principles and a regular course of procedure. 
There are no rules or principles which can be said to 
be rules or principles of this astonishing variety of 
administrative "law"; nor is there any regular course 
of procedure for its application" (4).

(1) Hewart, 155.
(2) Local Government Board vs. Arlidge; 

House of Lords, 1915; A. C. 120.
(3) Dicey, A. V.; 31 Law Quarterly 

Review, 148.
(4) Hewart» 44.
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No effective control has been exerted over the administra
tion by the prerogative writs of mandamus (1), nor by injunc
tion (2).

3« The United States.

The federal courts exercise control over acts of federal 
administration in the following cases;-
Where an administrative official fails to perform a duty imposed 

by law in behalf of a citizen (3);
When acts, including decisions and regulations, are not author
ized by statute (4);
When the acts are authorized by statute, but the statute 

violates the Federal Constitution (5)>
When the act is in pursuance of a valid statute, but the manner 

of executing the powers conferred violates the federal constitu
tion (6);

The enforcement of individual rights is restricted by the avail
able remedies, or procedural methods. The only two of any 

importance are mandamus, which may be issued in the first case; 
and injunction in the latter three.

(1) See "Crown Practice", in Holsbury's 
Laws of England. But for an instance 
of its use, see: Board of Education 
vs Rice; 1911, A. C. 179*

(2) Dyson vs Attorney General 1911, 7. K.B. 1034.
(3) Kendall vs U. &.; 12 Pet. 524.
(4) U. S. vs Antikamia Co.; 231 U.S. 654.
(5) Marbury vs Madison; 1 Cranch, 137.
(6) Reagan vs Farmers' Loan & Trust Co.,

154 U. S. 362.
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Mandamus can be issued by a Federal court only when ancillary 

to an existing jurisdiction: it may not be issued independently

(1),  It may be issued by the Supreme Court of the District of' 

Columbia against officials residing there (2); but only to compel 

the perf ormance of a mere ministerial duty (3) i It will not issue
ft-

where the official has reason for doubt, either as to the facts

(4),  or as to the law (5) « The duty sought to be enforced must be 

clear and indisputable (6). These various limitations reduce the 

value of the remedy as a check on adninistrative arbitrariness. 

An impartial writer says that it is practically useless as a remedy 

against erroneous decisions (7).

The writ of injunction may be used to control administrative 

acts of the last three classes mentioned above. It may be issued 

by any Federal court, which makes it more readily available than 

mandamus. Its use is, however, so restricted by decisions that 

it does not reach the great body of administrative acts. It is a 

discretionary writ (8), which will be issued cnly when irreparable 

injury is threatened (9); and, there is no other adequate legal

(1) Rosenbaum vs. Bauer, 120 U.S, 453.

(2) Kendall vs. U. S.; 12 Eet. 542.

(3) Decatur vs. Paulding; 14 Eet. 497.

(4) U. S. vs. Damar, 116 U.S. 423.

(5} Redfield vs. Windom; 128 U.S. 40.

(6) Louisiana vs. McAdoo^ 234 U.S. 627.

(7) Administrative Legislation; Blachly and 
Oatman, 187. See, also, Georgetown Law 
Journal, January, 1936.

(8) Meccano, Lt’d., vs. John Wanamaker, 253
U. S. 136, 141.

(9) Dobbins vs. Los Angeles; 195 U.S. 223.
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remedy (1) . It cannot lie invoked for the control or review of 

administrative acts that are in the exercise of a discretionary 

power (2); nor which involve decisions on questions of f acts (3). 

Other special remedies are of such limited scope that they are 

not effective as methods of controlling administration.

II. CONTROL BY ADMINISTRATIVE ORGANS.

In each cointry there are a number of administrative organs 

exercising specially granted powers of supervision or review 

of the active administration; or vested with quasi-judicial 

powers of decision.

In Belgium the Permanent Deputations of the provinces have 

a limited jurisdiction over enumerated local matters (4). The 

Court of Accounts, created under Jirt. 116 of the Constitution

(5) has large powers over both local and national finances. 

There are various military councils, and the College of 

Burgomasters reviews electoral contests. Appeals may be taken 

to the courts (6) •

(1) Pittsburg, etc., Ry. vs. Board of Public 
Works, 172 U.S. 32.

(2) 32 Corpus Juris, 260, and cases cited.

(3) Gardner vs. Bonestell; 180 U.S. 362. 
U.S. vs. L. & N.' Ry.; 235 U.S. 314.

(4) DeCoen c. Ville de Liege; Pass.* 1922, I,
164 Cass. Wurth c. Ville de Liege; Pass., 
1922, I, 381 Cass. These cases hold that 
under Art. 97 of the Constitution - 1 Enc. 
Beige. 455 - the decisions of such bodies 
must be set out, with grounds (motivated).

(5) 1 Enc. Beige, 638; Dodd, I, 144.

(6) Andreades, 264,-
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In England there is a very great number of these bodies. 

Some, like the Railway Rates Tribunal, or the Industrial Court, 

or the General Conmis si oners for Income Tax Appeals, are of great 

importance and their membership is of outstanding ability. 

Others, like the Wreck Commissioners and the Church of England 

Pensions Board, are special boards with limited powers. These 

bodies exhibit "no generality of jurisdiction"* The practice 

appears to have been to aidow them "with a bewildering variety 

of characteristics" (1). Decisions of some of these bodies are 

made final by statute; decisions of other bodies are subject 

to judicial review. It has already been pointed out that such 

review is limited.

In the United States, these bodies are almost innumerable. 

Powers of review may be exercised by the administrative body 

itself, as in the Interstate Commerce Conmission. They may be 

exercised by the bureau or departmental head; such as the land 

Commissioner, or the Secretary of Labor. They may even be 

exercised by a body with the nsme and organization of a court; 

as the Court of Customs and Patent Appeals. Whatever their 

nature, their decisions are subject to review for lack of 

jurisdiction, error of law, or violation of a constitutional 

right.

III. RESPONSIBILITY OP THE STATE.

In Belgium, the Constitution provides that no previous 

authorization is required to bring aa. action against a public

(1) Port, 347.
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offiai al for his administrative act, except as may be provided, 

in the case of ministers Cl) . The courts formerly applied the 
old distinction between "acts of authority" and "acts of gestion". 

That distinction is no longer a governing principle.

In 1920, a ease cane before the Court of Cassation in 

which one claimed to have been injured on a local highway, by 

reason of negligence of the commune. The court held that there 

was no distinction, in refersice to injuries resulting from 

illegal acts, between a commune as a public power aid a commune 

as a civil person. They heLd that if the act is illegal, the 

victim is entitled to reparation. The defence of the commune 

that it was acting as an. irresponsible public power, was not 

sustained (2). This decision was rendered after a very long 

opinion in which the Court of Cassation said;

"Courts will award reparation by the State
or subdivision for damage caused by an. administra
tive act which damages civil right******. The 
court rejects a doctrine which tends to create 
immunity to public units in eases where they are 
exercising public power" (3) a

This has been adhered to (4), except as to torts of func

tionaries (5) • functionaries are personally responsible for all 

illegal acts. This is applied, even though the public power

Cl) ârt. 30; 1 Bnc. Beige, 338. Dodd, I, 
130.

(2) Commune de Genck c. Olaerts; Pass., 1920, 
I, 65 Cass.

Cs) Ville de Bruges c. Société la Flandria; 
Pass., 1920, I, 193-248 Cass.

(4) Etat Belge e. Delval; Pass., 1931, I, 139 
Cass.

(5) Collinet c. Commune de Stembert; Pass., 
1933, I, 222 - Cass.
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is also responsible. In such cases, the injured party may elect 

to bring suit against either -- but not both (1) •

In England and. in the United States, the rule is that "the 

king can do no wrong"; or, that the State is immune from suit. 

Provision is made in England for the presentation of claims 

against the State by a "Petition of Right". Although this is 

regulated by an Act of 1860, and is assimilated to a judicial 
proceeding, the granting of relief under it remains essentially 

an set of grace. In the United States there is a Court of 

Claims, and suit can be filed on any claim arising out of 

contract, or quasi-contract, or based on a statutory or 

constitutional provision (2). Damages caused by tort are ex

pressly excluded (3).

Under the "Rule of Law", every man is subject to judicial 

action, whether he be a government official or a private citizen. 

This means that one injured by a governmental act may sue the 

actor, although he is only acting as ai agent of the government 

and executing its orders (4). The agent executing the order 

cannot even defend on the ground that the danage waa caused 

by an "act of state", in either England (5); or the United 

States f6) • This is the law both, in Ehgland and in the United 

States.

(1) Leonard c. Commune of Watermael; Pass. 
1931, III, 165- Court of Appeals.

(2) 28 U.S.C.A. Sec. 240 ff.
C3) Langford vs. U.S,; 101 U.S. 341.

(4) Greeley vs. Thompson; 10 How. 225.

(5) Johnstone vs. Pedlar; L.R. 1921, 2 App. 
Cases, 252.

(6) Little vs. Bar rente; 2 Crunch, 170.



Stated briefly, the challenge of administrative action is 

greatly restricted, where it is available at all. Except in 

Belgium, the payment of indemnities for damages caused by 

governmental acts, is likewise restricted, i'inally, the 

juducial procedures that are available are slow, expensive, 

and often fruitless. The Continaital system, appears to be 

superior.

The institution of administrative tribunals has been dis

cussed widely in England, during the past decade; but no formal 

action has been taken. A proposed law was presented in Belgium 

in 1930, providing for the creation of a "^ourt of Administra

tive Contentions”, but it has not been enacted. The proposed 

law conferred general jurisdiction of annulment, indemnity and 

interpretation (1) •

Similar proposals have been made in ihe United States 

Senate. Senate Bill 3787, introduced on January 22, 1936, is 

the latest of these. It would confer jurisdiction by enumera

tion on a "United States Administrative Court", which is to 

absorb all of the many independent tribunals now existing (2),

To have one great tribunal, instead of a group of separate 

tribunals, would increase its importance and make its members 

more independent. Its business could be expedited by dividing 

the work of a section that was behind, among other sections.

(1) ffor text of this proposed law, see
. Andreades, 287.

(2) This plan is discussed at length in
. the American Bar Association Journal

for March, 1936.
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Binally, the membership in one tribunal would tend to the 

development of better, as well as more uniform, methods.

Under the Constitution, such a tribunal could not be given 

final jurisdiction. Its decisions would still be subject to 

review by the courts on questions of law. But even on these, 

questions, the tendency of the courts would be to limit their 

supervision to the assurance that general and fundamental 

principles were observed; and the constitutional guaranties 

to the individual not violated.

This would leave the actual review to bodies of experts, 

and relieve the courts of a duty not suited to their composi

tion or to the professional training of its members. It would 

lessen their labors and add to the efficiency of administra

tion.
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