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I.

INTRODUCTION

In less than a century and a half of American industrial

history, the collective labor agreement has developed slowly,

but with accelerationjfrom its original status as a unilateral

trade-union objective to its modern status as a generally
accepted social pheonomenon.

It appeared in 1302 in the form of a ’’price-list”, a rudi

mentary wage-scale, proposed by the journeyman shoemakers of
Philadelphia to their masters. 1/

By 1865 it had matured in

form and significance to the degree inidbated by the signing of
'V-:

a national agreement between a union of ironworkers and an as
sociation of employers. 2/

By the end of the century, it had

become "one of the most generally accepted principles and aspira

tions of the American labor movement." 3/
Acceptance by the other side to the bargain came more
slowly and reluctantly.

Employers were, of course, not eager

to relinquish the favorable bargaining position held by them

1/

John R. Commons and Associates, History of Labour in
the United States (1918), Vol. I, pp. 121-22

2/

Ibid. Vol. II, p. 80c

3/

Perlman and Taft, History of Labor in the United
States, Labor Movements, 1865 - 1932 (1935). p.' 8;
see also Commons and Associates, op. cit., p. 527.

2
in industrial dealings with their employees.

Nevertheless, many

industries, which under the economic pressure of organized labor
submitted to the double-edged restraints of the collective agree

ment, have, after some years of experience, accepted it as a nor
mal and mutually desirable regulator of their relationships with

their employees. 4/
More recently, the collective labor agreement acquired ad

ditional significance as the object of governmental sponsorship
and encouragement.

National and state enactments charged em

ployers with the positive duty of bargaining collectively with
the representatives of the employees. 5/

y

The end of such bar-

See National Labor Relations Board, Division of Economic
Research, Bulletin No. 1, Governmental Protection of
Labor's Right to Organize (1936), Chapter II, MSatisfactory Experience with Collective Bargaining”, pp. 17-32,
with- special reference to the printing, garment, petro
leum, bituminous coal, and railroad industries.

_5/

Railway Labor Act of 1926, 44 Stat. 577, as amended by
48 Stat. 1185, (1934), 45 Ü.S.C. sec. 151-163, which
imposes a positive duty on both carriers and unions ”to
exert every reasonable effort to make and maintain agree
ments concerning rates of pay, rules and working condi
tions

h
National Industrial Recovery Act, 48 Stat. 195, (1933)
sec. 7(a), which was held by the National Labor Board
to be violated by a refusal to enter into a written
collective agreement after coming to terms in collec
tive bargaining, In the matter of Pierson Manufacturing
Co. and the United Garment Workers of America, Local No.
247, 1 N.L.B. 53 (1933).
National Labor Relations Act, 49 Stat. 449 (1935), 29
U.S.C., sec. 151-66. Section 8 (U.S.C. sec, 159) pro(continued next page)
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gaining is, of course, the collective bargain, 6/ and the latter
has, therefore, become a pervasive element in that major sector

of American industry which comes within the scope of this legis
lation.

The collective labor agreement has thus assumed a social
importance equaling, and perhaps exceeding, that of the tradi

tional documents which have long engaged the attention of the
profession.

Like the negotiable instrument which passed from

the status of commercial fact to that of legal concept in the

18th century, the collective agreement is today, without the aid
of a Lord Mansfield, moving from the status of industrial fact
to that of a juridical act having legal consequences.

It is pro

posed to examine in this paper what these legal consequences are.

(cont’d. from previous page)

vide8: ”It shall be an unfair labor practice for an
employer - (5) to refuse to bargain collectively with
the representatives of his employees, subject to the
provisions of Section 9(a).” The National Labor Re
lations Board has this month ruled that a refusal to
enter into a written agreement embodying the terms
reached through collective bargaining is a violation
of this section. In the matter of Inland Steel Co.
and the Steel Workers Organizing Committee, decided
April 5, 1938.
The "Little Wagner” Acts: N.Y., Laws of 1937, ch. 51j
Wis., Laws of 1937, ch. 51$ Mass., laws of 1937, oh.
436; Penn., Laws of 1937, Act 294; Utah, Laws of
1937, ch. 55.

y

U.S. Senate, Report of the Committee on Education and

Labor, National Labor Relations Act, 74th Congress,
1st session. Report No. 573, at p.12; ”As has been
frequently stated, collective bargaining is not an
end in itself; it is a means to an end, and that end
is the making of collective agreements, stabilizing
employment relations for a period of time with results
advantageous both to the worker and the employer."

The object of this study is variously known as the collec

tive labor agreement, the trade agreement, the collective bar
gaining contract, the union contract.

The first of these names

has been chosen for the purpose of this paper, chiefly because

the others are applicable, and are sometimes applied, to arrange
ments not falling within the definition of the next paragraph.

By way of abbreviation, reference Will generally be made to the
"collective agreement".

The term "collective labor agreement" will be taken in the
sense generally accepted by both lawyers and labor economists.
It signifies an agreement between a labor union and an employer,
or an association of employers, regulating the conditions of

employment of union members by the contracting employer, or mem
ber of the contracting association. 7/

In its most developed

Rentschler v. Missouri Pacific Railway Co., 12 Nebr.
493, 253 N.W. 694 (1934)* "Collective labor agreement
and trade agreement are terms used to describe a bargain
ing agreement as to wages and conditions of work,
entered into by groups of employees, usually organized
into a brotherhood or union, on one side, and groups of
employers or corporations .... on the other side."
Twentieth Century Fund, Inc., Labor and the Government
(1935), pp. 5-6: "Collective bargaining is the act of
carrying on negotiations over the terms of employment
between the representatives of organized employees and
their employers which, if successfully consummated,
results in a trade agreement, either written or un
written. A trade agreement, in the sense here used is
an agreement or contract between an employee organiza
tion and an employer, or a group of employers, which
stipulates for a fixed period of time the wages, hours
and working conditions in accordance with the contract
ing parties offer and accept employment."

form, it may cover not only the terms of employment such as hours,

holidays, sanitation, seniority, wages and the like, but also re

lations between the union and the employer, such as the closed
shop and no-strike-no-lockout clauses, and procedural provisions

for the internal administration and enforcement of the agreement.

At this stage of development, the collective agreement becomes
something more than a contract;

both in purpose and in fact it

becomes a constitutional document for the governing of an economic

sub-unit of the state.

An outstanding example is the arrange

ment under which a major clothing company and the Amalgamated
Clothing Workers of America have dealt together for a period of

37 years.
In the agreement system in the men’s clothing in
dustry, established in Chicago in 1911 between Hart
Schaffner and Marx and the union led by Sidney Hillman,
industrial government avoided conflict with efficiency,
and, in time, developed a governing apparatus which
should be the delight of catholic-minded political
scientists.
In the industrial government under that
agreement there are clearly discernible the legislative,
executive, and judicial branches of government, and also
the "administrative commission" which combines features
of all three.
The "constitution," elaborated by their
own subsequent judicial interpretation, also contains
a "bill of rights" safeguarding the employer, the em
ployee, and the union.
For instance, the employer is
guaranteed against "stoppages"—economic riots, as it
were; the employee is protected by economic "habeas
corpus" proceedings against the loss of his job either
through discriminatory discharge or from technological
change; and the union is upheld as a vigorous bargaining
agency by the grant of "parliamentary immunity" to the
"shop chairman"—namely, protection from discharge
except with the preliminary consent of the impartial
"court"—-and through union preference in employment.

6
Under this agreement system, efficiency, or progress,
far from being checked, has been encouraged, and since
1925 perhaps somewhat unduly so in this age of tech
nological unemployment. 8/
It will be noted from this political analogy, which ought,

however, not to be pressed too far, that legal remedies are by

no means the only and not even the most important of the sanctions by

■f

which the mutual purposes of the contracting parties are effec

tuated.

Many important industries have a long history of success

ful collective bargaining in which judicial sanctions played little
or no part. 9/

As early as 1916 a thorough-going governmental

investigation revealed:
Joint agreements, on the whole, are well kept.
There is a constant increase in the sense of moral ob
ligation on the part of both employer and unions.
Violations of agreements on the part of a small number
of men or of a single employer occasionally occur. It
is found that the unions tend more and more to punish
by fines or other disciplinary measure such infraction
on the part of their members. 10/

'

And in 1934 an outstanding labor econoioist wrote to the same

effect:
Most American and British trade-union leaders
have considered the tirade-agreement to be the very
essence of trade-unionism.
Violations of these
agreements by ’’outlaw strikes” have been punished
in many unions by suspension of charters or by
expulsion. 11/

8 / Selig Perlman, The Principle of Collective Bargaining, in

184 Annals of the American Academy of Political and Social
Science, 154, 159.
9 / See note 4
10/ U.S.Commission on Industrial Relations, Final Report and
Testimony, (L916) in Sen. Doc. 415, 64th Congress, 1st
session, vol. I, pp. 119-120.

s

111 ^cyclopaedia of the
rrr Sciences (1934;, Vol. ïiv, p. 669.

The extra-legal forces and motivations which together bring

about this general compliance with collective agreements are nu
merous and not easily evaluated.

There is the sense of moral

obligation, which is in varying degree attendant upon the execu

tion of any formal agreement.

There is the favor of public

opinion, a prised asset in industrial warfare, which tends to be

withdrawn from the initial disturber of the contractual peace.
There is also an abatement of pugnacity, which comes with continued

business dealings and with the reciprocal recognition of rights
and obligations.

The effective procedural machinery for inter

nal enforcement which years of collective bargaining experience
have developed is another contributing factor.

Most important,

probably, is the common desire not to interrupt the operations

upon which both parties depend for existence.

The agreement reached

by negotiations is presumably the resultant of the bargainers’ res
pective forces.

Having determined it, it is to the interest of

all that it should operate smoothly throughout the stipulated

period.
Reliance upon these extra-legal sanctions has, however, not

been without exception;

As the cases will show, recourse has

often been had to the judges, and the latter have responded with
writ and judgment defining and enforcing the legal rights and

obligations which flow from the execution of a collective labor
agreement.

To these cases we now turn.

II.

STATUS OF THE COLLECTIVE AGREEMENT

AS BETWEEN THE IMMEDIATE PARTIES

Vie are here concerned with the reciprocal rights and lia

bilities which arise between the immediate parties to the col
lective agreement.

These are, in the usual case, the Union and

the employer, but in an increasing number of industries, manage
ment also has learned to bargain collectively and the1 contract

is negotiated and signed by the union and an employers’ asso
ciation.

12/

The status of the agreement as between these immediate

parties is important on two counts.

First, because the light

in which the courts view this primary relationship may affect
their outlook upon the more frequently

invoked secondary re

lationships in which members of the contracting parties, or

12'/ The first such contract was in 1865, see note 2, supra.
Since 1906 the Printers League of the New York Employ
ing Printers Association has bargained for its members
and signed agreements with the printing unions (Taylor,
Dealing Collectively with the Unions in Collective Bar
gaining for Today and Tomorrow (1937), ed. Metcalf,
p. 44).
See also H. Blum and" Co. v. landau, 23 Ohio
App. 426, 155 N.E. 154 (1926), in which suit is based
upon a contract between the International Ladies ’ Gar
ment Workers Union and the Cleveland Garment Manufac
turers’ Association.

other individuals, figure. 13/

Second, because there are clauses

obviously not intended to create obligations with respect to any

but the primary parties.

Such are the closed-shop clause and

the no-strike-no-lockout provision, as distinguished from the wage
scale or the seniority rules, out of which individual grievances
may arise with respect to individual members of a contracting party.

Is, then, the collective labor agreement a contract enfor-

cible by the immediate parties through judicial process?

British rule is clearly no;

The

the American rule, yes.

A. The British View of the Collective Labor Agreement.

Definitive expression of the British judicial understanding
of the collective labor agreement was given in 1931 in Young v.

Canadian Northern Bailway Co,

14/

The case arose in Manitoba upon suit by a railway employee
for wrongful discharge under the terms of a collective agreement.

The agreement had been made by the Bailway Employees Department

13/ E.g., the case law of Mississippi sustains suits by en>*
ployees upon collective agreements by an application of
the third-party beneficiary doctrine, thus grounding the
employees' rights upon the validity of a contract between
others, Yazoo v. Sideboard, 161 Miss. 4, 133 So. 669 (1931)

14/ (1931) A.C.83 (P.C.) The Canadian decisions appealed from
are at (1929) 4 D.L.R. 452 (Man. K.B.), (1930) 3 D.L.R.
352 (Man. C.A.), (1931) A.C.83 (P.C.)

of the American Federation of Labor, but plaintiff was a member

of a competing organization, the One Big Union.

For this reason,

and because this was not a suit between the parties to the agree
ment, the court might have held for the defendant without

into the status of thè agreement as such.

going

The Canadian judges

had divided variously on a number of points relating to plain
tiff’s rights under the agreement.

But the Judicial Committee

of the Privy Council, acting as the high court of the Empire, went

beyond a determination of the plaintiff-employee rights.

In an

unanimous decision denying relief to plaintiff, the court expounded

its understanding of the general status of the agreement itself.
The collective labor agreement, it said, is no contract at

all.

It is merely ”intended to operate as an understanding of

terms for continued relations”, a reduction to writing of the con
ditions under whioh the parties proposed to do business with eachother, without any obligation on either side to continue doing

business on those terms.

Thus, not only was the plaintiff

without legal right to defendant’s compliance with the terms of
the agreement, but the union, which was a direct party to the

agreement, and, for that matter, the employer in a reverse case,
were in the same position.
The Privy Council was not unaware of the logical consequen

ces of its decision.

”If an employer refused to observe the

rules,” the opinion reads, ”the effective sequel would be, not

11
an action by any employee, not even an action by Division No. 4
(of the Union), but the calling of a strike until the grievance

■was remedied.” 15/

Presumably, the lockout is the remedy for

the converse case.
This view, in sending the parties back to their natural

economic weapons, accepts the familiar pattern of industrial war
fare as the sole means of making the economic adjustments required

by the shifting balance of class force.

To this extent it is

consistent with the position of the ’’belligerent” employers

associations 16/ and of the revolutionary Industrial Viorkers of
the World. 11/
Expressly stated and well considered as the doctrine is,
and authoritative as its source is, the doctrine in the broad

terms in which it was announced was clearly within the limits of

obiter diota.

The precise holding was that there was no evi

dence of a contract between the plaintiff and the employer upon

which plaintiff might sue.

Subsequent oases might well be

distinguished, a) where the union is the party litigant, b)

where other conditions, such as membership in the Union, were
offered to establish the relationship of plaintiff.

It might

15/ (1931) A.C. at 89
16/ Twentieth Century Fund, Inc., Labor and the Government (1935)
p. 16.
1Z/ Ibid», p» 53.

4
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well be that an effort at such distinction might be made where

the union signing the agreement is not one so predominantly

foreign to the Empire as the American Federation of Labor, or
where the affiliation of the employee is not so unorthodox as
the One Big Union.

On the other hand, in a land in whioh collective bargaining

-i

is a national habit, and in which labor and industry have acoep-

ted the collective agreement as the normal governor of their

interrelation, 18/

the British doctrine may stand as a limita

tion upon governmental intervention in excess of social need.

This is, however, not the case for Canada, as recent industrial
events have indicated.

B, The American View of the Collective Labor Agreement

In American jurisdictions the view that collective agree

ments are merely gentlemen’s agreements has been expressly
favored only in the dictum of a relatively early Kentucky case. 19/

À18/ See Rothschild, Government Regulation of Trade Unions in

Great Britain, 38 Columbia Law Review’ 1 (1938) and Sells,
Collective Bargaining in Great Britain, 45 American Federationist (A.F.L.) 258 (1938.
19/Hudson v. Cincinnati, N.O. & T.P.R. Co., 152 Ky. 711,
154 S.W. 47 (1913); note also that in Kessel v. Great
Northern Railway Co., 51 F (2nd) 305 (Wash. 1931) the
court in denying recovery to employee for breach of col
lective agreement gratuitously and without emphasis quotes
from Young v. Railway, s&pra, to the effect that neither
union nor employer could sue.

In Hudson v. Cincinnati Railway, the court, in dismissing the
petition of a union member for enforcement of a contract, said:
”lt (the collective agreement) is merely a memorandum of the

rates of pay and regulations governing, for the period desig

nated........ There is on its face no consideration for its
execution.

It is therefore not a contract,”

The point at

issue, however, was solely whether the terms of the collective

agreement were incorporated into the contract between the em
ployer and the plaintiff-employee and whether the latter could
therefore sue for breach.

The court discussed and rejected

both the agency and usage theories 20/ and held that the employee

had no rights under the collective agreements.

The rights that

the union might have had, or in other words, the status of the

agreement between the parties, were in no way involved, since
neither the agency theory nor the usage theory depends on that
status .

The opinion of the court that the agreement was purely

a memorandum was therefore gratuitous dictum.
In fact there have been no American holdings that collec
tive agreements are not enforcible contracts as between the

parties thereto.

On the other hand most jurisdictions have either

expressed or implied the contrary, the implications being con-

20/ See infra, pp.3O-&5' , for discussion of theories upon
which rights under collective agreements accrue to in
dividuals other than the parties.

14

tained in decisions rendered on the secondary question of the
rights of individuals other than the parties thereto.

As early as 1905, a union recovered damages from an employ
er for breach of a collective agreement.

case, Jacobs v. Cohen

21/

This was a New York

in which suit was brought upon a note

drawn by the employer to the president of the union, and given as
collateral for liquidated damages.

Because of the unusual form

that the suit took and-because the defense rested solely upon
the argument that a closed-shop agreement ms invalid, the case

cannot be said to have clearly settled the point for New York.
In 1914 an intermediate appellate court of the same state

held that an employee could sue for a deficiency in back wages
due him under a collective agreement, on the theory that he was

third-party beneficiary of a valid contract between the union
and his employer.

The collective agreement had independent status

as a contract between those parties, so that even plaintiff’s in

dividual contract with the employer, made without knowledge of the
basic agreement, did not constitute a waiver.

22/

In Schlesinger v. Quinto, 1922, the status of the collec

tive agreement as a contract in New York was confirmed

21/ 183 N.Y. 207, 76 N.E. 5, (1905)
22/A164 App. Div. 293, 149 N.Y. S. 952

by the

15

the issuance of an injunction restraining an employers’ associa
tion from violating an agreement it had signed with the union. 25/
By 1920, a Federal Court in Louisiana had enforced a collec

tive agreement against a union, and had ordered the union to pay

the employer damages for breach of contract. 24/

In 1923, Massa

chusetts, by implication, held a collective agreement to be a
contract, when it enjoined one union from inducing breach of an
agreement signed with an employer by another union. 25/
In the thirties, in one form or another, the point arose in
many other states.

26/

The decisions were uniform.

These

cases, as well as the ones cited immediately above, will be dis

cussed in detail in the later discussion of the specific modes
of enforcement available.

It is sufficient to state here that

unlike the Privy Council, the American courts have held the col
lective agreement to be more than "an understanding of terms”

supported only by moral sanctions.
In reaching this conclusion they have had to reject, in the

different cases raising the point, the following general defenses

23/ 117 Misc. 735, 192 N.Y. Supp. 564.
24/ Nederlandsch Amerikansche

Stoomvart Maatsohapy v. Steve

dores’ and Longshoremen's Benevolent Association, 265 Fed.
397 (E.D.La.)
25/ Lovely v. Gill, 245 Mass. 547, 140 N.E, 285.
26/ E.g., the cases cited below in the section on the rights
of union members to sue on collective agreements as third
party beneficiaries necessarily imply the validity of the
underlying agreement.

16

interposed by the parties of breach of agreements

the parties,

a) intent of

b) capacity of the union as a party litigant,

c) lack of consideration.
These are, of oourse, not always raised, nor are they always

expressly answered by the courts, but a negation of each of them

is necessarily implicit in each decision holding a collective
agreement enforcible.

They will be discussed here seriatim,

while the more special defenses relating to particular relief

sought will be treated later.

a) Understanding of the parties.

Contracts are, of course, enforced according to the intent
of the parties.

The preliminary element of intent is as to

whether or not an arrangement reached by two parties is intended
to operate as a reciprocally binding agreement.

The day to day

roomer may leave without his landlord’s blessing, and conversely
may not complain if mine host arbitrarily moves him out of the

room with the southern exposure.

Their arrangement was no more

than an understanding that so long as the former could enjoy the
room of his selection he would pay so much per day.

His involun

tary removal across the hall leaves him with but the choice of
continuing upon the hew terms, or withdrawing from the hostelry

and, perhaps, telling his friends of the immoral procedure of

the landlord.

17

A relation similar to that of the day-to-day roomer and his

landlord is what the Privy Council saw in the relations between
the Union and the Railroad in the Young v. Canadian Northern Rail

way Co. case.

Such a relation is often asserted to exist by the

party against whom enforcement of a collective agreement is sought.
Thus in a recent California case/where a union sought to restrain

breach by an employe#", the latter countered with the plea, inter
alia, that the agreement constituted ”a mere declaration of

usage”, and was therefore not binding on the parties.
The California court, however, did not find with the Privy

Council that the agreement was intended by the parties to describe
their behavior until either sought to alter it at the risk of a

strike or lockout.

On the contrary, it viewed the agreement as

an instrument calculated to avoid the strike and lockout, and to
substitute less wasteful forms of sanctions.

It is only of recent years that labor differences
came to be settled in collective bargaining agreements.
These contracts were designed to do away with strikes
and lockouts, and prevent acts of violence through
which employer, employee and the public alike were in
convenienced and suffered incalculable loss.
The
courts early recognized that these wasteful methods of
settling disputes were archaic, and they readily enter
tained in the interests of public welfare, suits to
enforce where possible contracts that had for their
objectives industrial peace.

26a/ Weber v. Nasser, 286 Pae. 1074^ (D. Ct. of App., Cal. 1930),

subsequently dismissed as moot because of expiration of con
tract, 292 Pac. 637.

18

A New York case, 27/

a Mississippi case, 28/

and a num

ber of others have expressly set forth the same conclusion as

to the purposes of the parties signatory to the collective labor
agreement.

The others have passed over the question of intent,

perhaps because it was not raised, but have nevertheless come to
the same conclusion, and have enforced the agreements before

them.

b) Lack of consideration.
The point most often made against the general enforcibility

of collective agreements by those seeking to avoid liability
thereunder, is that there is absence of mutuality of obligation. 29/
The employer has promised to pay at stipulated viage scales, to

operate under stated conditions, perhaps to hire only members of
the union.

What has the union promised?

Wherein lies the

c ons ideration?
Only the growing realization of the desirability of collec

tive bargaining to all parties concerned could have given the
answer to this question.

The consideration which flows from

the union is that which has caused the continued revival of

27/ Schlesinger v. Quinto, 117 Miso. 735, 192 N. Y. Supp. 564.
28/ Mississippi Theatres Corporation v. Local Union, 174 Miss.
439, 164 So. 887 (1936)

29/ This is apart from the charge that there is absence of

mutuality of remedy, usually made in defense against
suits to enjoin wrongful discharge.

19

agreements over long periods of time in many of the stable, more

important industries*

it is the co-operation of the union in

good faith in the peaceful adjustments of the day-to-day and longrun labor relations problems which are raised by the actualities
of modern industrial life.

This has been variously phrased by the courts.

An Ohio court has said that the consideration in collective
agreements is ’’lodged in the purposes and intent to prevent

strikes and boycotts deleterious to the contracting parties.”
This was in H. Blum & Co. v. Landau 30/

a suit by an em

ployee, in which the application of the third-party beneficiary
doctrine, required the recognition of the contract between the

union and the employer.
In Harper v. Local Union No. 520, International Brotherhood
of Electrical Workers, 31/

the union itself brought suit to en

force a closed shop provision.

It was contended that since

there was no express agreement that the union supply labor, on

contract terms, there was no mutuality of obligation, and the

agreement was therefore nudum pactum.

The court, however, held

that the purpose of the contract necessarily implied that the
union would not exercise any of its rights in conflict with the

30/ 23 Ohio Ap. 426, 155 N.E. 154 (1926)

31/ 48 S.W. (2nd) 1033 (Te:<as, 1932)

agreement;, and would enforce the contract on its members.

The

employer, the court said, had bargained for and obtained his

freedom from industrial disputes and adverse collective action
for a stipulated period*

The consideration moving from the union appeared in concrete
form when a Federal court as early as 1920 allowed damages to an
O—^

employer upon a finding that the union had filed to perform its

obligations under a collective agreement, S2/

A contract be

tween the employing stevedores of the port of New Orleans on the

one hand, and two longshoremen’s unions on the other, prescribed
working conditions and provided that union men were to be hired

exclusively if available.

It did not in terms impose an obliga

tion upon the unions to furnish labor.

The union men struck for

a wage in excess of the agreed scale, and refused to obey their
president’s order to return to work.

The unions had no control

over their men, either by expulsion or other discipline, to compel
compliance with the terms of the collective agreement.

The fore

man, a union member, testified that he did not hire non-union sub
stitutes because of the unwillingness of non-union men to "scab”.
Upon these facts, including the efforts made by the Union officers
to secure compliance, the unions were held liable for breach of •

contract.

The agreement, it would seem, had guaranteed the employ-

52/ Nederlandsch Amerikansche Stoomvart

&

Maatschapy v. Stevedores'

Longshoremen’s Benevolent Association et al., 265 Fed. 397
(E. D. La. 1920).

21
_,z
er freedom from the concerted withdrawal of union men to his in<

quiry, for its duration, and subject to its conditions.

In this case, it was the union that asserted lack of mutual
ity of obligation.

It contended there-was no consideration since

there was no compulsion upon the employers to send any ships to

Mew Orleans—the converse of the more usual plea found in Harper
v. Local Union, supra.

The court found obligation on both sides.

The employers were bound to employ only union men, and to pay a
stated scale when ships did come into New Orleans,

The unions

were bound by a ’’reciprocal obligati on......to work according to

contract, in good faith.”

The agreement under consideration, al

though ”inartificially drawn", was held entitled to a reasonable
construction "so as to maintain its validity, if possible."

In particular cases, of course, there may be special as
pects which will permit a finding of consideration without pass
ing on the general question. Thus, in an early New York case, 33/

a collective agreement was held to be a valid contract, out of

which right could arise to a third-party beneficiary, because con
sideration was furnished by the union in permitting the use of the

union label in the marketing of the employer’s product.

33/ Gulla v. Barton, 164 App. Div. 293, 149 N. Y. Supp. 952, (1914)

- a 1914 case is an early case in this collection!

In a recent case in the same state, 34/ a lower court took
favorable notice of defendant’s abondonment of the defease of

mutuality of obligation.

The opinion notes that it is **a defense

which a growing body of authority rejects as inapplicable to col

lective agreement cases. ”
herein 36/

35/

Although it is submitted

that the most desirable approach to the general pro

blem of collective agreements is the frank acceptance that it is

a new and different juristic element, there is no necessity for
unorthodoxy on this particular point.

The experience of years of

collective bargaining has justified judicial holdings that there

is mutuality of consideration even of the kind required for the
usual contract.

'Whether in terms of mutual advantage or mutual

restraint from the exercise of legal rights, the collective labor
agreement exhibits reciprocal consideration.

Let the doubtful reader consider the following from the pen

34/ Dubinsky v. Blue Dale Dress Co., 162 Misc. 177, 292 N.Y. Supp.
898 (1936).
35/ The court cited as its lump authority for this,
Simpson, Fifty Years of American Equity, 50,
Harvard Law Review, at 121, (1936).
36/ Infra, P.6V.

of Jacob S. Potofsky, Assistant General President of the militant

Amalgamated Clothing Workers of Americas 57/
NO STRIKES UNDER UNION AGREEMENTS
I have no doubt that some of you are asking, "V/hat
effect has all this had on the employers?’* I think we
can let the record speak for itself. The fact is out
standing that in these years, when the country has wit
nessed numerous disturbances and strikes in various in
dustries, there have been no strikes of importance in
the organized clothing factories. In spite of numerous
differences and changes in the industry, amicable work
ing relationships have been maintained between the em
ployers and the union. The workers have been trained
to rely upon their agreement, and upon arbitration in
the settlement of their disputes and any urgent matters
affecting the industry have been taken up either by ar
bitration or direct negotiation.
Now that the companies have accepted collective
bargaining as a necessary obligation of management, and
are making every attempt to work along in good faith,
the union has met every problem that has arisen in a
cooperative spirit, and with sense of its responsibility
to the industry.

The old "we want a raise" attitude of the unions
has been supplemented by a realization that the welfare
of the worker depends also on the welfare of the indus
try. The union’s great problem has been one of educa
tion. The members have had to be trained to accept the
principle of competitive labor cost as a controlling
element in the battle for higher wages. While labor is
not primarily concerned with total labor cost, efficiency,
overhead, etc. as a rule, the union has realized that it
must consider these factors if it is to accept its fair
share of responsibility. So, from the beginning we have
been shop-, company-, and industry-conscious, and we
have considered any significant problem confronting the
employer as of significance to labor as well.

37/ Affiliated with the Committee for Industrial Organization

24

In conformity with this attitude, the unions have
assisted employers to reduce cost, without reducing
wages, of course, by pointing out wastes in management
and inefficient production methods, and by reducing
overhead. When one of the largest companies in the in
dustry required a cheaper garment some years ago, the
union point out how it could be made without reducing
wages, but rather by eliminating waste, by reducing
the number of supervisors, etc. The last saving was
possible only because the workers were willing to ac
cept the responsibility for the quality of work, and
that again was possible because of the cooperative
spirit fostered by the union.
'When the Philadelphia clothing market was organ
ized in 1929, about 12,000 workers being involved, em
ployers bitterly fought, the union. When the union was
finally accepted, cooperation between the union and the
designers reduced the increased cost resulting from the
agreed-upon wage increase, granted following the strike,
to a negligible figure. The considerable degree of
standardization throughout the industry in wages for sim
ilar work introduced due to the union’s activities has
made it possible for manufacturers to concentrate on im
proving their methods of manufacture. The result has
been !to save the employer money and to give him at the
same time a contented, reliable working force. The wor
kers have secured protection on the job, decent working
conditions, and better wages.

c)

Capacity of the Union as a Party Litigant.

This objection is no larger an obstacle to enforcement

either by or against the union.

Applying equally to employers’

associations, the argument ran in the old cases that a union

lacked the corporate character necessary to the status of party
litigant.

Regardless of the status of the agreement on its own,,

the union could neither sue nor be sued, and the agreement, was.

58/ Potofsky, Collective Bargaining in the Clothing Industry,
in Collective Bargaining for Today and Tomorrow, ed. Metoalf.
pp. 78-80. (1937)7
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therefore, unenforcible.

This objection, however, was of no con

sequence by the time that the status of the agreement itself was

getting judicial recognition.

It succumbed to 1) the ad hoc

judge-made law of the Coronado Coal case; 39/

2) the availabili

ty of equivalent procedure such as representative action; 3) leg

islation generally endowing unincorporated associations with the
capacity to litigate. 40/

39/ United Mine Workers of America v. Coronado Coal Co.,
259^ U. S. 344 (1922).

40/ See complete discussion in 38 Columbia Law Review,
1938).

, (Mar
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III. STATUS OF COLLECTIVE AGREEMENT IN EELATION TO

THIBD PASTIES

A union exists for the benefit of its members.

The agree

ments it signs purport to improve or maintain conditions of em
ployment of the individual workers it represents.

Unlike the

corporation in whose dealings with outsiders there is ordinarily

no mention or consideration of its constituent status, the labor
union’s dealings are in terms of its collective and represent
ative character.

The individual members have an interest in

performance by the employer much greater, more personal, and

more direct than the stock-holders' interest in the ultimate
division of profits arising out of a business contract.

Are

these interests enforcible at law by suit of the individual

members?

Are there corresponding obligations enforcible against

the individual members?
A collective agreement, upon execution, becomes an environ

mental factor in the industry or shop which it covers.

41/

Employees

The term "third parties", though crude, since it refers to
persons who are not parties to the agreement, is adopted
for convenience from the well-known usage in the phrase
"third-party beneficiary".

27

not members of the contracting union work in varying degree,
with knowledge of, or with reference to, the terms of such

agreement.

What are their rights and obligations?

The same question may be asked with regard to the con
tracting employer or the member of the contracting association

of employers.
A determination of the status of the collective agreement

as between the parties thereto does not necessarily answer
these questions.

For agreements have been said to be recipro

cally enforcible by union and employer, but of no avail to
the individual employees. 42/

Conversely, collective agree

ments have been held to create rights enforcible by employees,

without regard to their status as contracts. 43/
The problem has met with varied treatment, but with sur

prisingly consistent result.

Throughout the twenties, the

trend of judicial authority was in the direction of expanding
the field of legal consequence flowing from the execution of

a collective agreement.

In the current decade, the agreement

may be said, in terms of decisions rather than opinions, to

have acquired the status of a new and special juristic element.
Always loath to admit what they are not too slow to do,
that is, to effect legislation by the piece-meal process of

42/ E.g., Barzilay v. Loewenthal, 134 App. Div. 502 (N.Y. 1909)
43/ E.g., Yazoo and M.V.B. Co. v. Webb, 64 Fed. (2d) 902
(C.C.A., 5th, 1933).
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stare decisis, the courts have, on the whole, failed to state

expressly that they have created a new juridical act.

But

that is what they have done by the hoary process which, in

earlier times and at a more leisurely rate, developed contract
from trespass, and the negotiable instrument from contract.

Like the earlier creations, the new concept conforms, per

haps tardily, to the requirements of the age.

Collective

bargaining has become a stable and pervasive element in modern
economic life, and its effectuation has become the express

public policy of the land.

The courts have consequently re-

ceived, with ever-growing frequency, persuasive

for en-

forcement of business-like, carefully drafted, solemnly executed,
and socially desirable trade-agreements, and have been prompted
from case to case into a recognition of the collective agree

ment as a vital and permanent social phenomenon, calling for
their sympathetic attention.

Accordingly, the courts applied the most obvious and

handy body of law, the law of contracts, to the collective
agreement, an arrangement which was more or less satisfactory

for purposes of suit between parties to the agreement.

But

when the dissimilarity between the trade agreement and the

general contract resulted in undesirable conclusions upon the

application of general contract law to a specif ic OR.se, the
courts reached back into the judicial workshelves and brought
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down old and well-known tools, developed for the treatment of
factual complexes totally unlike those at hand, but sufficientlyvaried to include at least one to suit any immediate result.

Analysts have identified the more popular of these devices as

the concepts of agency, custom and usage, and the doctrine of
the third-party beneficiary, recently developed in other con

nections for similar cause.

Unfortunately, the principle of stare decisis requires
that when one of these is drawn from the shelf, although

selected ad hoc, it must not lightly be exchanged for an
other, even where its application in subsequent cases may

have results directly opposed to t he objectives of the

underlying policy.

At this point, the courts may accept the

self-imposed limitation, or, either expressly or by impli

cation, drop the method of epicycles, and establish the
collective agreement as a concept sui generis. with rules to

match.
An examination of the cases indicates the varying routes

the courts have taken.

They may be classified for convenience

as follows:

1.

Those which deny recognition to individuals
not party to the collective agreement.

2.

Those which permit individual suit upon a
theory of incorporation by implied re
ference - the "usage-custom theory" of
the analysts.
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3.

Those which do so on the theory of an agency relationship between union and
member.

4.

Those which do bo- by invoking the thirdparty beneficiary rule.

5.

Those which do so and say nothing.

6.

Those which do so on the express recog
nition of the special nature of the
collective agreement.

4

These groups will be discussed seriatim, with comment

on the Implications of the theorizing upon which they rely.

As should be expected, many of the cases do not expressly or
even clearly fall into one of the six categories.

Some do;

others give alternative bases for their decision, or permit
classification only by implication from their talk.

Finally,

jurisdictions do not hesitate to mix their theories either in
the alternative or the cocktail forms.

1. Cases denying recognition to individuals
not party to the collective agreement.

In this class there are but two holdings. 43/

In the

first, an old Missouri case, an employee sued for back wages.

The only point at issue was the date upon which the wages were
payable.

43/

Plaintiff relied on the common law; defendant asserted

Burnetta v. Marceline Coal Co., 180 Mo. 241, 78 S.,W. 1936
(1904); Kessell v. Great Northern By. Co., 51 Fed. (2d)
305 (Wash. 1931)
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a modifying provision in a contract which he had signed with
the miners' union.

Plaintiff« a union member, had been asked

upon accepting defendant's employment whether he understood
the rules on which the mine operated.

He had replied in the

affirmative.

In holding that plaintiff was not bound by the union agreement, the court in effect rejected what later became
known as t he "usage theory".

The union, the court said, was

not a business enterprise and could not contract for its
members.

The members wor ked for^thetr^themselves.

Plain-

tiff's being a member, and representing that he knew the rules,

did not constitute acceptance of the union rules as part of
his individual contract.

It would seem that an express ag-

’

reement alone would satisfy this court.
It is to be noted that the immediate question here was

not a right of the subsidiary party, but an obligation; for
the employer, a direct party, was here seeking to enforce the
terms of his agreement with the union against a union member.

The result in this case would therefore be the same under the
third-party beneficiary theory, for beneficiaries are not nec
essarily obligationaries.

The theory of the case, however,

seems to go further than this, in fact further than any other
American case, except the case next discussed.

By denying

subsidiary rights except upon express stipulation, it consti
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tutes itself a leading case in a minority of two.

In this

regard it is no longer the law even in Missouri. 44/

The

case is explained in part by its date, 1904.
Apparently in agreement with this case, but in a dis
tinct minority in its time, is a Federal District Court

4

decision in 1931. 45/

Disregarding the many American pre

cedents then available, this court cited the British case of
Young v. Canadian Bailway 46/. and struck from the complaint

of an employee who sued his employer for breach of contract,
all references to the collective agreement.
In another early case 47/, a New York intermediate court

expressed its doubt that a collective agreement between an

V

association of employers and a union could be enforced by any-

I

one but the signatories.

I

restrain breach of such an agreement, but was denied relief

on other grounds.

A

An employer had brought suit to

This is not the New York law today. 48/

44/

Hall v. St. Louis & San Francisco By. Co., Mo* App. 431,
28 S.W. (2d) 687 (1930).

45/

Kessell v. Great Northern By. Co., 51 Fed.
(Wash. 1931)

46/

Supra

47/

Brazilay v. Loewenthal, 134 App. Div. 502 (N.Y. 1909)

48/

Gulla v. Barton, 164 App. Div. 293, 149 N.Y. Supp. 952
(1914)

(2d) 305,

33

The English rule, of course, falls within this category.

49/

The preceding discussion of the bearing of Young v.

Canadian Northern Railway Co. upon the status of the collect
ive agreement, as between the contracting parties, applies

even more directly to suits by other persons.

Under the theory

of that case, neither employee, employer nor union has en-

forcible rights in the collective agreement.

2. Cases permitting individual suit upon a
theory of incorporationty implied refer
ence.

This group is the largest.

It includes the cases in

which courts, seeking to make effective the terms of a collect
ive agreement, have found that the terms of the agreement

have been incorporated into the individual contracts of employ
ment.

Judgment here is in form upon an individual contract,

in effect upon a collective contract.
Of the various theories upon which individual suit is
permitted, this theory is the oldest.

It appears in embryonic

form in a 1907 decision of an intermediate New York court 50/,
in which an employee sued for overtime pay according to the

terms of a union contract.

Plaintiff offered proof that his

49/

Supra, pp. 9 et. seq.

50/

Keysaw v. Dotterweich Brewing Co., 121 App. Div. 58, 105
N.Y. Supp. 561 (1907).
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employer had understood, that he was working under the terms
of that agreement.

It was held error not to permit him to

make this proof.
The implications of this decision were developed in later

cases.

In these, the courts expressly spoke of the adoption

of terms from the union’s agreement into the worker’s agree
ment.

Many of them discredited the underlying collective

agreement as a “custom" or "usage" with reference to which
the individual agreements were executed.

The analysts have

therefore denominated this reasoning "custom-usage theory". 51/

Since not all the cases use these terms; since many use "both

without differentiating between them; since in using these
terms they rarely follow the analogy through; and since the
terms are unnecessary to the reasoning, it is suggested that
the title "theory of incorporation by implied reference" is a

more appropriate one.

For whether the collective agreement be

deemed a usage, a custom or nothing but a memorandum, by the
reasoning of these courts the result would be the same; namely,

51/

William G. Bice, Collective Labor Agreements in American
Law. 44 Harvard L. Bev. 572 (1931); Balph F. Fuchs,
Collective Labor Agreements in American Law. 10 St. Louis
L. Bev. 1 (1925); C. Lawrence Christenson, Legally Enforcible Interests in American Union Working Agreement,
9 Indiana L.J. 69 (1933).
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the adoption of its terms without express reference into the

agreement between the employer and the individual employee.
The circumstances which courts have found to indicate such

adoption of terms have ranged from actual knowledge of the ex

istence of the collective agreement to mere membership in the
contracting organization.

In Tennessee the rule has been stated thus:
We think that the legal effect of the agree
ment between the operators and miners is that it
became a part and formed the basis of the contract
of employment between each operator accepting it
and each of his employes, who entered, into or con
tinued in the service and employment of such em
ployer with the knowledge of its execution, and
in the absence of any express contract between the
individual employe and his employer inconsistent
with the terms of the agreement. 52/

In an early Kentucky case 53/, the court ruled that where
an employee entered service knowing of the provisions of an agreement, or if upon his entrance the provisions were so widely

known as to justify the assumption that he knew them, and he

made no express agreement out, then the terms of the collective
agreement became part of his individual contract.

The suit was,

however, dismissed on other grounds.

52/

Cross Mt. Coal Co. v. Ault, 157 Tenn. 461, 9 S.W. (2d)
692, 694 (1928).
(Underscoring supplied.)

53/

Hudson v. Cincinnati,
152 Ky. 711, 154 S.W.
an express holding in
S.W. 459 (1920). See
679, 59 S.W. (2d) 560

New Orleans & Texas Pacific By. Co.,
47 (1913). The dicta here became
Gregg v. Starks, 188 Ky. 834, 224
also Aulich v. Craignyle, 248 Ky.
(1933).
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An Arkansas case 54/,
following facts.

found, implied incorporation on the

A national agreement between the union and. an

association of glass manufacturers provided, that in the event
that members were summoned, to work, and upon reporting for duty,

found none available, they would be paid $20 per week until work
was offered, or in the alternative, the cost of transportation.

Plaintiff, a member of the contracting union, arrived for work

in accordance with correspondence by mail in which the collect
ive agreement had not been mentioned.

The manager of the

defendant-employer had been a member of the union and knew the

terms of the agreement.

Plaintiff's previous employment with

defendant waB under the terms of the agreement.

Upon these

circumstances, the court held for the plaintiff, finding that

they constituted an "implied, if not express, contract".
In Nebraska, the theory has been stated thus. 55/

A col

lective agreement is a general offer which may or may not be

accepted by employer and employee.
under it or to hire under it.

No one is bound to serve

It becomes binding and action

able when it is made a part of the individual contract between
enployer and employee.

When the agreement in this case was

published by the former, it became the "rule of the industry"

54/

Moody v. Model Window Glass Co., 145 Ark. 197, 224 S.W.
436 (1920).

55/

Bentschlor v. Missouri Pacific By. Co., 12 Neb. 493, 253
N.W. 694 (1934).
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and. an employee who served, thereafter could, sue to preserve his

seniority rights thereunder.

This theory was supplemented, hy

an express adoption of the third-party beneficiary theory.
In the District of Columbia, suit has been permitted upon

the incorporation theory by an express use of the "custom" con

cept, with its orthodox adornments. 56/

A printer prevailed

in a suit for the difference between wages paid him over a per
iod of time and wages prescribed under a collective agreement.
Defendant here was not even a member of the contracting assoc

iation.

The court examined a half-century of collective bar

gaining history in the Washington printing trades.

It found

that for that period Washington publishers had jointly contract

ed with the union; that the wage-scale thus agreed upon was
then generally accepted by all shops using union labor , even
those not among the contracting firms, since union men were for

bidden by their rules to accept lower wages.

Of these facts,

defendant was fully apprised when it employed plaintiff.

The

court held that there was a custom "so old, notorious, definite,

and uniform" as to bind those "within its purview", and that

the custom was not an unreasonable one, being calculated to
eliminate business interruptions.

56/

W. S. Daily Publishing Corp. v. Kichols, 57 Wash. Law
Bep. 386, 32 Fed. (2d) 834 (D.C. 1929).
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Another Federal court applied the incorporation theory

where the plaintiff was not a member of the contracting
union. 57/
. . . .When it (the collective agreement) is
net by its terms confined to members, but pur»
ports to cover all employees in the industry
of the classes dealt with, and is thus pub
lished by the employer, non-members who con
tinue in the employment or who afterwards
enter, accept and adopt the agreements, are
through the adoption as fully bound and protec
ted by it as is anyone else.

Two years before, the state court of last resort of
the state in which this Federal court sat had arrived at

the same result via

the third-party beneficiary route. 58/

The same employer was defendant in each of these cases;
the defendant in each was a non-membar covered by an ex
press clause in the collective agreement;

issues were identical.

the basic

The later decision cited the

former.

57/ Yazoo & M. V. B. Co. v. Webb, 46 Fed. (2nd) 902
(Miss. 1933)
58/ Yazoo & M. V. B. Co. v. Sideboard, 161 Miss. 4,
133 So. 669 (1931)
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The outstanding characteristic of the incorporation

theory is its necessary implication that it is immaterial
whether or not the collective agreement is in itself a

contract.

For, be it a gentlemen's agreement or a bind

ing contract between the parties in direct privity, it is
equally available for adoption by implication or otherwise
into the individual contract of employment.

Thus a state

in which the point is still undecided might adopt the view

of Young v, Canadian Northern Bailway Company so far as it
limits the recourse of union and employer to the strike

and lockout respectively, and yet could hold that the
terms of such an agreement unenforcible between the par

ties thereto, might

be Incorporated into an individual

agreement, enforcible by and against the individual em
ployee.

Thus the problem of the union's capacity to con

tract, the consideration flowing from the union to the

employer, and the like, are avoided.

40

Another characteristic is the fact that» since the theory

relies on a secondary but independent individual contract» the
individual member of the union or association acquires obliga
tions as well as rights. 59/

This is otherwise in the juris

dictions which rely on the, theory of the third-party beneficiary

as will appear from the discussion below.

Under this theory, of course, the individual litigant need
not be a member of the contracting union or association.

The

factual context of his individual agreement may be deemed to

incorporate into it a collective agreement of entirely strange
parties.

This in U. S. Daily Publishing Coro, v. Nichols 60/,

an employer was assessed damages according to the terms of an
I

agreement signed by a printers* association to which he did not
belong; and in Gregg v. Starks 61/, and Yazooo & M. V. B. Co.
68/. employees who were not members of the contracting unions

were held entitled to enforcement.
This applicability to non-members is not always the case.
A provision might by its nature be exclusively applicable to

59/

U. S. Daily Publishing Corp. v. Nichols, supra.

60/

Supra.

61/

188 Ky. 834, 224 S.W. 459 (1920).

62/

Supra.
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members.

In a Georgia case 63/. an employee sought damages for

a discharge in violation of a union agreement.

Some months after

his discharge he had resigned from the union, and the issue re

solved itself into the question of whether damages accrued after
that point.

The court noted that the relevant terms of the agree

ment provided for the preliminary handling of such grievances by
union committees.

This could not have been meant for non-members,

the court reasoned, hence upon plaintiff’s resignation from the
union the employer’s obligation toward him arising out of this
grievance ceased.

Thé reduction of the collective agreement to a kind of cata
lytic agent in these cases which rest upon the force of the indi
vidual contract, affects the results in cases involving modifica

tion or waiver of the terms of the underlying agreement.
In Kentucky it has been accordingly held that the rights

accruing to an employee according to the terms of the union agree
ment cannot be waived for him by the union. 64/

The union and

the employer in that case agreed to a change in railroad schedules

which effected a deprivation of the plaintiff's seniority rights
under the collective agreement.

It was contended that the union

63/ Gary v. Central of Georgia Bailway Co., 44 Ge. App. 120,

160 S.E. 716
Louisville and Nashville Bailway Co., 198 Ky. 477, 248 S.W.
1042 (1923)
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and the railroad could modify their own agreement at will» and

that those whose rights rose only incidentally could not com

plain.

It was held, however, that plaintiff had acquired a

personal right against the railroad, of which he could not be

deprived without his consent

The primary purpose of labor unions and kin
dred organizations is to protect their individual
members and to secure for them fair and just re
muneration for their labor, and favorable condi
tions under which to perform it.
The agreements
with the employers look always to the securing of
some right or privilege for their individual mem
bers, and the right or privilege so secured by the
agreement is the individual right of the individual
member, and such organization can no more by its
arbitrary act deprive that individual member of his
right so secured than they could any other person.

This would, of .course, not be the case where the theory of
enforcement was not predicated on the individual's contract,

with the collective agreement deemed merely a voluntarily in
corporated portion of the former.

Theories based on the

collective agreement as a contract in itself make the employees

rights subject to further contractual arrangements of the
parties. 65/

These are discussed below.

Similarly, the incorporation theory necessarily permits
"contracting out" of the provisions of the collective agreement.

65/ Hartley v. the Brotherhood of Hallway and Steamship Clerks

- Mich. - decided February 24, 1938;
285 Mass. 167, 188 N.E. 705 (1934).

Donovan v. Travers,

For if terms of the latter are voluntarily accepted in the execu
of the individual agreement, they may be

tion

modified, extended

or omitted, in part or in whole, by the parties to the latter.
This assists the employer (irhere the union’s self-help methods are

inadequate) to nullify the purpose of collective bargaining by
applying his superior bargaining power in the individual trans

action, in order to exact a modification of the union agreement.
Thus, in an early New York case 66 / an employee was denied

the overtime pay due him under his union’s agreement with his em

ployer.

Being told, in effect, to take it or leave it, he accep

ted the reduced checks and gave full receipt therefor.

”lt is

probably true”, said the court in a suit for the deficiency, "that
the contract entered into by the defendant with the union can be

read into the agreement with plaintiff'*.

Nevertheless, it held,

the agreement did not prevent the plaintiff from making his own

terms.

Judgment, therefore, was for the defendant.

The defendant’s acts here were, of course, the very acts of

duress which the collective agreement sought to avoid.

Never

theless, the incorporation theory had to lead to this result.

66/ Langmade v. Olean Brewing Co., 137 App. Div. 355 (1910)

44
The rule of incorporation leaves much to the discretion of the

4nd1virtual court.

For whether or not the employee and employer im

plicitly adopted the terms of the collective agreement depends not
only on the facts, but on the variable conclusion as to whether or
not the facts constituted an incorporation.

Some courts seek some

act of the employee in which they can find "ratification11 of the col

lective agreement, although the content of the term is not clearly de

fined, and though it seems to be more applicable to
relationship which these same courts do not seem to find in the case. 67/

One recent Texas case 68/ expressed this position in these words:
The rule is that the individual members of a labor
union are not bound by contracts between the union and
employees, unless such agreements are ratified by the
members of the union as individuals, and that in the ab
sence of evidence of such ratification by a member no
rights accrue to him which he can enforce against the
employer.
It has been pointed out that the ordinary
function of a labor union is to induce employers to es
tablish usages in respect to wages and working conditions
which are fair, reasonable, and humane, leaving to each
of its members to determine whether and for what time he
will contract with reference to such usages.
As it is not clear when this ratification has to be made, and

whether it is to be required also of the employer with regard to

the particular employee, these cases seem to be confusing the in
corporation theory with the agency theory.

As appears from the

earlier discussion, the majority of the incorporation "usage-cub tom"
cases dispense with "ratification."

67/ West v. Baltimore and Ohio B.B. Co., 103 W.Va. 417, 137 S.E. 654.

68/ Panhandle and S.E. Bailway Co. v. Wilson. 55 S.W. 2d 216
(Tex. Civ. App. 1932)

45

3,

Cases permitting individual suit upon a theory
of agency relationship.

The theory here is that the union, in contracting with the
employer, is acting as agent for its members.

Tihere there is

proper authorization or ratification, according to the rules of
agency law, the members of the union are bound and entitled, as

if they extended the agreement themselves.

In this group there

are but three clear decisions, only one of which rests unequivo

cally and exclusively on the agency doctrine. 69/
That decision was in a recent Minnesota case, in which an

employee sued both his employer and his union to protect his
rights under an arbitration proceeding arising out of a collec-

tive

agreement.

The defendants denied plaintiff’s interest in
The court expressly

held thats

. • .plaintiff is entitled to sue on the contract
as one made in his behalf by a duly authorized
agent. That is, this suit must be considered as
one by a party to, rather than a mere beneficiary
of, the contract.
The only decision prior to this, in which the agency there

to was suggested, was handed down by the Federal District Court
in 1909, 70/

The agreement involved had been negotiated between

69/ Mueller v. Chicago & N. W. Ry. Co., 259 N. W, 798 (Minn, 1935),
70/ Barnes &

Co, v. Berry, 169 Fed. 225 (C. C. A., 6th, 1909).

an international labor union and an international employer’s as
sociation.

Suit was brought thereon by individual members of the

association against officers of the union to enjoin the breach of
contract.
Judgement was for the defendants on the ground that the con

tract had never been properly exeouted.
way of obiter dicta,

But, the court added by

there could have been no contract between

the organizations in any case "because each of said associations

lacked juristic personality”, and the only acceptable theory was
that there were separate contracts between each member of the as
sociation and each member of the union, and incorporation theories

seem to be relied on without distinction.
The third case making reference to the agency theory was re

cently decided in a Missouri court of lower intermediate rank. 71/
Here, however, the third-party beneficiary rules were also called

into play.

Individual benefits of a union member under the terms

of a collective agreement had been adversely affected by the joint
conduct of the employer and the union officers.

The employee sued

on the terms of that agreement.
Defendant demurred on the grounds that plaintiff had no in
terest in the contract.

The demurrer was dismissed on the ground

that the plaintiff and his union were principal and agent, respect

ively, with regard to the execution of the collective agreement.

71/ McCoy v. St. Joseph Belt Ry. Co., 77 S. W. (2d) 175, (Kansas
Cy. Ct. of Appeals, Mo., 1934).
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The agency theory is sometimes suggested by language or by

results.

In Piercy v. Louisville & Nashville Railway Co.,

des

ignated above as an "incorporation" case, the following language

occurs:
The organization (union) is not the agent of the
member for the purpose of waiving any personal rights
he may have, but is only his representative for the
limited purpose of securing for him, together with all
other members, fair and just wages, and good working
conditions. 72/
The rest of the opinion, however, does not indicate that

the court meant the word "agent" to be taken in its technical
legal sense.

Tn an Ohio case, 73/

in which an employee’s right to sue

was upheld clearly and exclusively on the theory of the third-

party beneficiary, the liability of the defendant employer seems
to be based on the agency theory.

Here the collective agreement

was between a union and an association of employers.

An indivi

dual employee sued an individual employer to enforce its terms.
The theory upon which plaintiff’s rights were based was, of

course, inadequate to impose liability on the defendant, for
there is no such thing as a third-party obligationary.

The court,

however, found that the defendant had "ratified" its Association’s
act in signing the agreement, by various acts of acquiescence, in-

eluding compliance with an arbitration order arising out of the
agreement.

Although the Association is not called an agent, the

72/ 198 Ky. 477, 248 S. W. 1042, 1045 (1923).

73/ H. Blum & Co. v. Landau, 23 Ohio App. 426, 155 N.E. 154 (1926)

/C
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reasoning seems to imply it.
Similarly, in a suit in Hew York by a union against a member

of an employer’s association, it was held, that the member assumed
the obligation of the agreement by joining the association during

its term. 74/

Neither the word "agent” nor "ratification” were

used here, though they would be implied.

It is probably better

to assume that this case exhibited the trend towards treating col

lective agreements specially without recourse to the concepts rele
vant to the general contract.
In one case, the agency theory was expressly rejected, Hudson

v. Railway, 75/ referred to above as an incorporation case. This

case involved a suit for dama/ges for the discharge of plaintiff
in violation of the terms of a collective agreement.

The decision

expounds the right of an employee to sue upon a collective agree

ment if he entered defendant’s service with knowledge of its pro

visions, or if they were so well known that knowledge could be pre

sumed.

But it vitiates its ruling by declaring that plaintiff

could nevertheless not collect damages for wrongful discharge
since his employment was at will.

This was in spite of the fact

the agreement itself was for a period of two years, and made ex-

74/ Dubinsky v. Blue Dale Dress Co., 162 Misc. 177, 292 H. Y.
Supp. 898, (1936)

75/ Hudson v/ Cincinnati, Hew Orleans, & Texas Pacific Ry. Co.,
152 Ky. 711, 154 S, Vi. 47, (1913).
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press provision limiting the right of discharge.
rule to-day as will appear later.

This is not the

The court’s holding on this

point is given here to be read to-gether with its express rejec
tion of the agency theory, and with the opinion in McCoy v. St.
Joseph BeltACo. 76/

The latter expressly affirms the agency theory, and dis
tinguishes the Hudson case by disregarding the broad language of

the latter, and then throws in the third-party beneficiary theory
to boot.

In short, the Hudson judges felt that plaintiff should not
recover, the McCoy judges felt that he should.

The former used

a double-barrel gun, rejecting the agency theory, and nullifying

its own incorporation theory.

The latter turned a similar instru

ment against the defendant, finding both the agency and third-

party beneficiary theories valid.

This is an indication of the

use of extraneous concepts in the treatment of a new and distinct

problem, which few courts frankly accept as such.

The entire dis

cussion of agency could well have been omitted in both opinions

vzithout reflecting on the intellect and insight of the respective
courts.
As in Hudson v. Railway, the decision in

expressly rejected the agency theory. 77/

76/

Supra.

77/

285 Mass. 167, 188 N. E. 705 (1934)

Donovan v. Rogers

But the object in the

5Û

latter was to increase the effectiveness of collective bargaining
rather than to diminish it.

Without stating what theory the court

did accept, the Donovan decision specifically denies that the

union is the agent of the employee, in order to avoid the employee

plaintiff’s contention that the union agreement could not be modi
fied to his detriment without his consent.

The collective agree

ment, the court held, is executed by the union as principal, not
as agent, although it is designed to benefit the members.

The lat

ter stands no higher than his union, and is affected by modifica

tions agreed upon by the union and the employer.

Here again the

theoretical discussion seems to be a motivated One, though commen

dably so.

Th^motive is to preserve to the union the ability to

function conclusively by majority vote.

The result could have been

reached directly in terms of policy without the calling up, even
for rejection, of one of the ’’theories".
A strict application of the agency theory would have the fol

lowing results.

Like the incorporation theory, obligations as

well as rights arise with respect to non-signatories.

Unlike the

usage theory, it puts in issue the primary enforcibility of the
collective agreement, since suit is on the agreement itself as ex

ecuted by the principal, and not on a subsidiary contract incor

porating the terms of the collective agreement.

Modifications of

the collective agreement by the union require additional author
ization from the members, while waiver by individual members of
provisions of the agreement is permissible, since each member is

a party thereto as principal.

The possible inconsistency of this

last result with the purpose of collective bargaining has been
pointed out in the discussion of the incorporation theory.
Technical rules of the law of principal and agency could con
ceivably have quite restrictive results.

For example, the rule

that authority of an agent to sign under seal must itself be under
seal, would make many existing agreements unenforcible by members,
since most of them bear the seal of the union, although probably

no union has sealed authority from its members.
Similarly the question of whether there had been authoriza
tion or ratification of the agent's acts might also involve stand

ards quite inappropriate to the type of agreement under discussion.

In the case of McCoy v. St. Joseph» Belt Railway Co., 78/

the

court relied on the election of a committee to deal with the em

ployer and the distribution to the employees of copies of the
agreement after its execution.

The former was presumably author

ization, the latter, ratification.

Application of general rules

of agency, without reference to the special nature of the collec

tive agreement, might well find that election of a bargaining com

mittee did not constitute final authority to bind the membership,
or that mere distribution of the agreement brought about ratifica

tion.

Could any one employee have repudiated the agreement upon

receiving his copy?

Perhaps these potentialities of unintended restrictiveness

have been the reason for the relative unpopularity of the agency

theory.

4. Cases permitting individual suits upon the theory
of the third-party beneficiary.

The third-party beneficiary theory is the most recent of the

rationalizations upon which courts have enforced collective agree
ments at the suit of non-signatory individuals.

In jurisdictions

in which this tool is available, many of the problems raised by

the agency or incorporation theories are avoided.
employee

The individual

hr employer is deemed the intended beneficiary of a con

tract executed by his organization, and is permitted to sue, as

such, for the protection the benefits provided.
Like the others, the beneficiary theory is borrowed from a
body of law developed for totally different factual complexes,

dealing with blood-relatives, with creditors, and with obligies. 79/
Even in the most traditional contract field its status and scope

•vary from state to state, having never been passed on in some
jurisdictions, and having been rejected in Massachusetts. 80/

79/ See Family Agreements as Exceptions to Orthodox Third-Party
Beneficiary Rules, 51 Columbia L. Rev. 117, note (1951);
Seaver v. Ransom 224 N.Y. 255, 120 N.E. 659 (1910)

80/ Exchange Bank v. Rice, 107 Ife-ss. 57 (1871);
159 Mass. 575 (1895)

Nims v. Ford,

Its first application to a collective agreement seems to

have been made by an intermediate New York court in 1914«

81/

The plaintiff in that case, not knowing of the existence of a

collective agreement, had accepted wage payments less than what

was required by the union schedule.
ment, he sued for the deficiency.

Upon learning of the agree
Upon these facts, neither the

incorporation theory nor the agency theory was too easily appli
cable.

The desired result was achieved by the application of

the third-party beneficiary theory, which had long been applied
in New York in cases on general contracts. 82/

The court ex

pressly found to be present the two requirements of the New York
rule, intention of the parties to benefit the plaintiff and ob

ligation owing from the promisee (here the union) to the plaintiff.
This obligation the court found in the acceptance by the union of
plaintiff's membership.dues.

In South Carolina, this theory was expressly accepted in
1931. 83/

Plaintiff sued forwrongful discharge in violation of

a collective agreement.
Defendant contended that plaintiff had
noyinterest in the agreement, not having "ratified" it.
The ques

tion of ratification was disposed of in this c ase by basing recovery

81/ Gulla v. Barton, 164 App. Div. 293, 149 N. Y. Supp. 953 (1914)

82/ Pond v. New Rochelle Water Co., 183 N. Y. 330, 12 R.A.(N.S.)
958 (1906)
83/ Johnson v. American Ry. Express Co., 163 S.C. 198, 161 S.E. 473,
(1931), discussed in 31 Mich L. Rev. 124.

on the beneficiary doctrine.

Plaintiff could sue on the

union’s agreement as the intended beneficiary without re
gard to his ratification or even knowledge.
............ where a contract is made between two
persons, and there is in it a provision that in
ures to the benefit of a third person not a party
to the contract, and perhaps ignorant of its exe
cution, he acquires an enforcible interest in the
contract so far as the provisions of his interest
is concerned. 84/
The well-known Mississippi case of Yazoo &. M. V. Ry*

Co. v. Sideboard

85/

indicated a field of special useful

ness of the beneficiary doctrine.

Although unions exist

for the benefit of their members, this very objective

sometimes requires that they make provisions for non-members.
For example, in the absence of a closed shop contract, a

union may insist that even non-members receive the contract
rate of pay, to prevent the elimination ofthe union by the

/
substitution of ncn-union employees willing to accept the

lower rate.

In the Yazoo case, the union involved, a rail

road brotherhood, excluded negroes from membership*

To

eliminate considerations which might favor employment of

lower-paid, colored workers, rather than from any motive of

84/ Ibid, p. 476 (underscoring supplied); accord, Youmans
v. Charleston &’W.C.Ry.Co., 175 S.C. 99 178 S. E. 671
(1935)
82/ 161 Miss. 4, 133 So. 669 (1931)
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generosity or fairness, the union required the following clause
in its contract:

Rights contained in this agreement shall be under
stood to apply for both white and colored employees.
Plaintiff was a negro who had been employed at one of the posi

tions covered by the agreement, but at a wage below the scale.

He

was, of course, a non-union member, but sued on the express provi

sion for non-members quoted above.
The agency theory was clearly unavailable here.

The incor

poration theory would have required a showing of knowledge of the
agreement or some other indication of implicit adoption, in the ab

sence of a membership in the union.

&

wqs, of course, quite appropriate.

Citing cases of other juris

The beneficiary theory

dictions dealing with non-collective contracts, 87/ the court devel
oped the following rule:
When the terms of the contract are expressly
broad enough to include the third party either by
name or as one of a specified class, and (2) the said
third party was evidently within the intent of the
terms so used, thesaid third party will be within the
benefits, if (3) the promisee had, in fact, a substan
tial and articulate interest in the welfare of the said
third party in reppect to the subject of the contract.

In the light of the express provision for non-members, the de
cision for the plaintiff necessarily followed.

86/ Note, however, that the incorporation theory has afforded
judgments to non-member plaintiffs in at least two cases;
Yazoo &M.V.R.Co. v. Webb, 64 Fed (2d) 902 (Miss. 1933);
Gregg v. Starks, 188 Ky. 834, 224 S.W. 459, (1920); see
discussion, supra, p.
87/ e.g. Smyth v. City of New York, 213 N.Y. 106, 96 N.E. 409.
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Citing the Yazoo case, a Louisiana court accepted, the bene
ficiary doctrine as being in the "modern trend of jurisprudence." 88/

As appears from the minority opinion, dissenting on another point,
the rule for Louisiana is based on statute as well as case precedent.
The codes of that state in effect give "third parties" a right of

action against obligors whose breach of contract deprives them of
intended benefits of a contract.

89/

The beneficiary theory was pronounced acceptable to the Neb

raska court of last resort in 1934-»

90/

The opinion is noteworthy

for its careful examination of the numerous, though sporadic, pre

cedents there available.

As noted above in the section dealing

with the incorporation theory, it relied primarily on that theory

for its decision.

It added, however, that had it. not found that

the collective agreement had become part of plaintiff’s individual
agreement, the result would have been the same.

Nebraska "has

gone as far as any other court in protecting a third party’s
rights under a contract."
Unlike the incorporation theory, the beneficiary theory predi-

/
cates judgment on thecollective agreement, and not on the individual
/
'

88/ Volquardsen v. Southern Amusement Co., 156 So. 678, 679
(Ct. of Appi., La., 1st ct. 1934); judgment was, however,
for the defendant-employer on the ground that there had
been no breach of the agreement.
89/ Louisiana, Civil Code, articles 1890-1902;
Practice, article 35

Code of Civil

90/ Rentschler v. Mo. Pac. Ry. Co., 12 Nev. 493, 253 N.17.694
(1934)
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contract of employment.

Unlike the agency theory, it awards

judgment for breach of another's agreement, and not of plaintiff's

agreement executed on his behalf by an agent.

Unlike both, it

relies on a new doctrine, by no means universally accepted even for
general contract law, and variable and often undetermined^ as to
scope and effect even in the jurisdictions where it prevails.

91/

An outstanding characteristic of the beneficiary doctrine is

its one-way limitation.

In the incorporation theory, the employee

is bound as well as benefited by the individual contract upon which

In the agency theory, he is both bound and benefited
he relies
by the agreement the union has executed for him.
In th^eneficiary

theory, he benefits without correlative obligation.

This would ap

ply equally to an employer whose relation to the collective agree

ment is that of a member of the contracting association.
In short, the doctrine does not provide for a third-party obligationary.

Consequently, in suits against a non-signatory, the court

must either fall back on another theory, or act on the special

facts before it without reference to orthodox concepts.
For example, in a recent Massachusetts case 92/, the collec

tive agreement contained the following clause:

Each man employed under this agreement covenants
and agrees with the employer that should such man's
employment cease for any reason during the term of this

91/ See Supra, note 7?.

92/ Vihiting Milk Co. v. Grondin, 282 Mass. 41, 184 N.E. 379 (1933)

agreement, and
not . . . sell
employer for a
sation of said

for ninety days thereafter, he -will
milk ... to any customer of said
period of ninety days from the ces
employment.

The employer sued a union member for breach of this clause.
Obviously the beneficiary doctrinéis of no avail here.

vras for plaintiff, with little express theorizing.

Judgment

The facts and

the reasoning, however, suggest "incorporation” reasoning, al

though the court cited the Yazoo beneficiary case among others.

The court noted that defendant was a union member and was employed
"as such", and that he was "familiar" with the clause.

The care

ful wording of the clause was probably persuasive.
Similarly, as has already been noted in the discussion of incor

poration, an Ohio court which relied expressly on the beneficiary
theory in order to award damages to a union member was faced with
its inadequacy to justify the assessment of the damages against an

association-member, who was equally remote to the agreement. 93/
Without express mention of the limitations of the beneficiary doc

trine, it took another course and found that the defendant had

"ratified"

its association’s contract by certain acts of compliance

therewith.

The chief advantage of the beneficiary theory to a court that

desires to give effect to a collective agreement is that it does
not require proof of ratification, acceptance, membership, or know

ledge.

94/

93/ H. Blum & Co. v. Landau, supra.

94/ Johnson v. American Ry. Express Co., supra; Yazoo & M.V.R.Co.
v. Sideboard, supra; Gulla v. Barton, supra.
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Another, from the point of view of the collective bargainers,
is that it permits modification of the collective agreement by the

In a Michigan case, as yet unreported, 95/

contracting parties.

plaintiff had enjoyed seniority rights under a collective agreement

until her union had agreed to a modification permitting married
women to be removed without regard to seniority.
cordingly discharged.

Plaintiff was ac

She thereupon sued the union for damages.

Judgment was for the defendant on the ground that plaintiff's seniority
rights had arisen, not from her contract, but from the union's

contract, which it had executed for the benefit of the general mem
bership, not for any individual.

The union could, therefore, dimin

ish or destroy a member's benefits, proviied that its actions were

not in bad faith.

This case was of course not an action on the

agreement, since it was brought against the union, nor was the
beneficiary theory expressly mentioned.

The reasoning of the court,

however, clearly indicates that its conception of the plaintiff's

relations to the agreement was that of a third party beneficiary.
It would apply equally to a case brought against the employer.
Regardless of the fairness of the particular modification in this
case, it is obvious that a union can function effectively only by

majority vote, and that it is inconsistent with the entire theory

95/ Hartley v. Brotherhood of Railway & Steamship Clerks, Michigan

Supreme Court, decided February 24, 1938j see also Donovan v.
Travers, 285 Mass. 167, 188 N.E. 705 (1934)
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of collective AWM.eniam, ^that individual employees should be able
to block union activity, carried on in good, faith, on behalf of
the membership and -with the approval of the majority.

On the

other hand, it raises the question of the validity and enforcibility of the collective agreement as between the immediate parties.

As indicated in Chapter II, however, the American jurisdictions
have uniformly had no difficulty in recognizing the status of the
collective agreement as a contract per se.

Thus, in Gulla v< Barton, 96/

the court inquired into the

consideration moving from the union to the employer, finding it
in the use by the latter of the union’s labels.

And in Johnson v.

American Railway Express Co. 97/ the court raised the point of
the validity of the collective agreement, "for it is plain that

if the contract be legal and valid, 98/ and secures a benefit to the

members, each would be entitled to enforce such benefit."

96/ Supra
97/ Supra
98/ Ibid, at 476, underscoring supplied.
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5.

Cases permitting individual spit without
theoretical explanation.

As has been repeatedly indicated in previous pages, many
cases recognizing individual relationships to collective agree-»

ments, do so without giving expression to theory.

This is in

part explainable by the fact that they can more and more rely
on the earlier de novo adjudications to set forth the legal

justifications of the rules they apply; in part by a distinterest,
deliberate or unconscious, in forced rationalizations which
cannot be seriously intended without raising hosts of implica
tions totally inapplicable to the problem at hand.

Even where

the first of these explanations is the cause, the effect is
nevertheless to push the "theories" into the background and to

leave the problem of collective agreements free of irrelevant
and artificial difficulties, such as whether there can be a
binding "custom” without "knowledge”, or whether in a particular
case there was adequate "authorization" for the union’s acts as

agents.
It has already been mentioned that one Massachusetts case 99/
in order to permit the union to modify its contract from time

to time without the consent of individual members, had expressly
to reject the theory of agency, which would require authorization
of each individual member to changes affecting him.

The court

then declared that a union and employer could modify their

99/ Donovan v. Travers, 285 Mass. 167, 188 N.E. 705 (1934)»
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agreement and affect members* rights accordingly without their
individual consent, omitting however to state which of the con
ventional theories it was applying.

It examined the nature and

purpose of a collective agreement and the relation between a
union and its members, and thereupon made its ruling on the

question of modification.

It was then on the way to treating

the collective agreement as a legal element sui generis»

without regard to the principles and precedents developed for
contracts and agreements in which this problem of modification

did not and could not arise.
Similarly, a New York court, faced with another problem

peculiar to the collective labor agreement, namely, the run
away shop, made no bones about coming to a conclusion without

reference to the ’’theories.” 100/

Defendant sought to escape

an agreement entered into by its association with the union.

The union brought suit to enjoin defendant’s violation of his

association’s contract.

The court briefly stated that defendant

became bound by the contract by joining the association and

gave judgment for plaintiff.

An Ohio case, as yet unreported officially.101/ was
presented with an employer’s .suit to enjoin breach of a

worker’s individual written contract and with the defense

100/ Dubinsky v. Blue Dale Dress Col, 162 Misc. 177> 292 N.Y.
Suppl 898 (1936).

101/lndividual Damp Wash Laundry Co. v. Myers, 2 Labor Relations
Reports 162 (Ohio Ct. of C.P., decided February 28, 1938).
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that a subsequent contract between plaintiff and the union had
superseded the one upon which the petition was based.

The court

found that the two contracts were between "the same parties” and

that the later one superseded the first.

It made this finding

without reliance upon the agency theory which would have justified

it, but would have brought along its family of restrictive precedents,
and without reference of the beneficiary doctrine, already
expounded in its state, 102/ but obviously in conflict with

the particular finding.
A Missouri decision 103/ gave judgment to an employee for

discharge in violation of a collective agreement, with nothing

said of theory.

As must have been apparent in the previous

sections, the classification of many of the cases as incorpor

ation, agency, or beneficiary cases, is justified only by in
ference from the language or reasoning of the decisions.

These

decisions, which the authors have not found necessary to designate
as belonging to one or the other of the theory groups might well

be included in the ”no theory” group, since they exhibit but

faint commitment to doctrine.
For example, Whiting Milk v. Grondin, 104/ must be classified

6
102/ H. Blum and Co. v. Landau, supra.

103/ Hall v. St. Louis-rSan Francisco Ry. Go., 224 Mo. App. 431,
28 S.W. (2d) 687 (Springfield .Ct. App,, 1930).
104/ See supra, p.<7, for citation and facts.

if we must classify, as an incorporation case, since it lays stress
on the employee* s familiarity with the provisions of the collective
CL.
agreement, and since its result eludes the beneficiary theory»
Yet the opinion says nothing of incorporation, and cites as
as authorities both incorporation and beneficiary cases.

The

decision obviously was determined by facts peculiar to collective

agreements and not by any of the general theories«

6. Cases permitting individual suit upon a recognition
of the special nature of the collective agreement

This group is at present what the mathematicians would call

a null class.

No reported decision on a suit by or against non

signatories, has expressly said that collective labor agreement
should be treated as a class sui generis.

Yet an attempt to

rationalize the decisions grouped in the four previous sections,

or any sub-groups thereof, leads to the conclusion that as a
whole the American courts have created a new juridical act in
their treatment of the collective agreement.

The mixed and

confused use of "theories", the adoption of "theories" with

obvious disregard of.their necessary implications in related
problems, the shift of jurisdictions from one view to another,

the frequent omission of "theory" altogether, indicate that the
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.'-J
decisions of the court do not hand on the "theories", but on the

judges' attitudes toward the collective agreement as such, and
that the theorizing is throw in, much in the eclectic manner of
the brief writer with a point to establish.

A possible theore

tical basis for the sui generis position has already been suggested
by the analysts.

10$/

For clarity of thinking and intelligence

of approach, it is to be hoped that the courts will frankly adopt
the course suggested by the dissenting judge in Chambers v. Davis.106/

The courts ought to keep pace with the progress
and advancement of the country.
Old principles
should be extended and applied to new conditions;
and, if necessary to the ends of justice, new prin
ciples should be developed and declared by the
courts.

105/ Duguit, Collective Acts as Distinguishable from Contracts,
27 Yale L. J. 753 (1928), expounding the doctrine of "plu
ralism" •
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IV. MODES OF ENFORCEMENT OF COLLECTIVE AGREEMENTS

A. The Money Judgment

Of the instances of resort to the Courts for enforcement of

collective agreements, those seeking damages for breach comprise
the greater number.

individual employees.

Of these the greater number are suits by

And of these in turn the greater number

are suits for damages resulting from wrongful discharge or dis

regard of seniority, usually by railread employees.
Typical is Rentschler v, Missouri Pacific Ry. Co. 107/

An employee was discharged as a result of a reduction of force,

while others inferior in seniority were retained.

This was

found to be violation of the provisions of the union agreement,
and a compensation verdict of $1000 was sustained by the state’s

high court.

In a South Carolina case, 108/ plaintiff rejected

an arbitrary demotion and left the service.
was sustained.

A verdict of $5000

In an earlier case in the same state discharge

of an employee without benefit of the hearing required by the

collective agreement resulted in a money judgment for the employee. 109/

107/

12 Neb. 493, 253 N.W. 694 (1934).

108/ Youmans v. Charleston and W.C. Ry. Co., 175 S.C. 99, 178 S.E.
671 (1935).
109/ Johnson and American Ry. Express Co., 163 S.C. 198, 161 S.E. 473,
discussed in 31 Mich. L. Rev. 124. Accord: St. Louis, B. & M.
Ry. Co. v, Booker, 5 S.W. (2d) 856 (D. Civ. App., Galveston, 1928);
Marshall v. Charleston & W.C. Ry. Co., I64 S.C. 283, 162 S.E. 348;
Gary v. Central of Georgia Ry. Co., 44 Ga. Appl 120, 160 S.E. 716
(1931).
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In none of these cases is it clear how these figures were arrived

at*

In a Missouri case, 110/ a similar breach was penalized by a

judgment for nominal damages plus punitive damages of $1500.

The issue of wrongful discharge is of course not necessarily

limited to railroad cases, although the emphasis on seniority and
fair hearing in the contracts of the railroad brotherhoods is

reflected in the relatively high number of these cases.

A Louisiana

case affirmed the right of a musician to damages for discharge
without due notice, denying recovery however on other grounds. Ill/
Damages of $650 were awarded to a coal miner discharged in violation

of a provision forbidding discrimination against union members. 112/

Nor is wrongful discharge the sole basis of money judgments
for breach.

The difference between wages received and wages prescribed

in the collective agreement, are often successfully sought. 112/

110/

Hall v. St. Louis-San Francisco Ry. Co., 224 Mo, App, 431,
28 S.W. (2d) 687 (Springfield Ct. App., 1930).

111/

Volquardsin v. S. Amusement Co., 156 So. 678 (Ct. App., 1st Ct. '
1934)

112/ Cross Mt. Coal Co. v. Ault, 157 Tenn. 461, 9 S.W. (2d) 692 (1928).
113/ H. Blum and Co. v. Landau, 23 Ohio App. 426, 155 N.E. 154 (Ct. Appi,
Cuyahoga Co., 1926)5 Yazoo and M.V.R. Co. v. Sideboard, 161 Miss. 4,
133 So. 669 (I93I) ; Yazoo and M.V.R. Co. v. Webb, 64 Fed. (2d) 902
(C.C.A., 5th, 1933)5 Kéysaw vìdóotterweich Brewing Do., 121 App.
Div. 58, 105 N.Y. Supp.-5.61 (1907), (overtime pay): Gulla v.
Barton, I64 App. Div. 293, 149 N.Y. Supp. 952 (1914)5 U.S. Daily
Publishing Corp. v. Nichols, 57 Wash. Law Rep. 386, 32 Fed. (2d)
834 (D.Cg 1929)5 Mastei v. Salo, 140 Ark. 4O8, 215 S.W. 583 (1919),
reversed on other grounds.
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One plaintiff sought and obtained payment stipulated in the collec
tive agreement to cover the case where an employee responds to a

call to work in a distant city and finds no work available when he
gets there.

A union has successfully sued on a promissory note given by

an employer as collateral for liquidated damages, where the employ
er violated a closed-shop clause. 115/
Finally, damages have been assessed against a labor union on

behalf of a group of employers. 116/

The union’s liability lay

in its responsibility for an unauthorized strike of some of its

members to obtain a wage-scale above that provided in the collec
tive agreement.

The plaintiffs sought full compensation for their

loss by demurrage and the like.

The court, however, applied tha

mitigation principle, and assessed damages at the amount of the ad

ditional wages demanded;

that is, the amount that the employees

would have been out-of-pocket had they minimized their losses by
acceding to the strikers’ demands.

The characteristic defense in discharge cases, aside from the

usual denial that the agreement is enforcible at all, is the asser
tion that plaintiff’s employment ivas at will, and could therefore

114/ Moody v. Model Window Glass Co., 145 Ark. 197, 224 S.W. 436
(1920).

115/ Jacobs v. Cohen, 183 N.Y. 207, 76 N.E. 5, (1905)

116/ Nederlandsch Amerikansche Stoonnrart Maatschapy v. Stevedores’
and Longshoremen's Benevolent Ass'n, 265 Fed. 397 (E.D.La.,
1920).
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be terminated by the employer without restriction.

This propo

sition has been quite consistently rejected in the decisions.

Conceding that in the absence of an express term, either
party to an employment contract ordinarily is at liberty to with

draw, the courts have generally held that the employer’s contract

with the union may effectively restrict his privilege to discharge

an employee. 117/

There is but one case clearly to the contrary 118/.

while another suggests in a not too clear decision that one ground
for its dismissal of a discharge case was the fact that employment

was at will. 119/

In some of these cases the discussion is somewhat confused

by the fact that the "at-will" defense is phrased in terms of
’’mutuality".

By the use of this verbalism, defendant feels free

to cite a number of decisions dismissing suits on collective agree
ments for lack of "mutuality".
Mt. Coal Co. v. Ault, 120/

As is noted by the court in Cross

these cases are invariably suits in

equity for specific performance of one or more terms of an agreement.

117/

Youmans v. Charleston & W. C. Ry. Co., supra ; Cross Mt. Coal
Co. V. Ault, supra; Hall v. St. Louis-San Francisco Ry. Co.,
supra; St. Louis, B. & M. Ry. Co. vr Booker, supra; Marshall
v. Charleston & W. C. Ry. Co., supra.

118/

Hudson v. Cincinnati, N. 0. & Tex. Pac. Ry. Co., 152 Ky. 711
(1913).

119/

Lambert v. Georgia Power Co., 183 S.E. 814 (S. Ct., Ga., 1936).
Supra.

il

The equitable requirement of mutuality of remedy was therefore
invalid.

right.

This is of course not the same as mutuality of substantive

The rule that an injunction is not a proper remedy to en

force plaintiff's contractual rights where it could not issue to

enforce defendants, does not at all imply that neither has enforcible
rights at all.

It merely restricts plaintiff to the remedy of the

money-judgment.
In the Nederlandsch case 121/. in which employers sought to
recover from a union for breach of contract, the union offered the

defense of "no mutuality", using the word in a third sense, con
sideration.

"Mutuality" was found present by the court, as discussed

above in the section on consideration.

One discharge case was brought on the ground that defendant's
dismissal of plaintiff vias a device for avoiding the union agree
ment, and therefore in violation thereof. 122/

Plaintiff, who was

the only employee of defendant covered by the agreement had re
sisted the latter's attempt to reduce his salary below the pre

scribed scale.

He was thereupon discharged "on account of general

readjustment of our operating policy."

The gist of plaintiff's

case was that his discharge was designed to violate the agreement

by replacing him with a non-union, lower-salaried, man.

This,

the court held, grounded no cause of action for plaintiff.

If

the contract had in effect been abrogated by the discharge, relief
lay exclusively to the union.
Supra, note 116

122/

Volquardsen v. Southern Amusement Co., 156 So. 678 (1954).

B.

Thè Injunction.

The inadequacy of the damage suit as an effective remedy
in many factual situations extends to the enforcement of col

lective agreements.
Thus the problem of assessing damages was held to prevent

"an adequate remedy at law" where an employee was transferred
to a less desirable post, in violation of his seniority rights,
but without a decrease in salary.

ordered.

icific performance was

123/

It is usually the union, however, which finds that its in

juries, orjphreatened injuries, from the breach of a collective
agreement are not compensable in cash.

For the very life of

the union depends on its’effectiveness in maintaining for its

members the standards which they individually cannot attain.

No

money judgment can substitute for specific enforcement.

The oppressive role of the injunction in the history of

American labor, and thé bitter memories associated with it, create
a strong inhibition against its use even in self-defense.
. . . .the injunction has always been regarded
among conservative trade unionists as the iniquity
of iniquities and as such has been frowned upon by
the American Federation of Labor as a method of
offense and defence against the employer

Nevertheless, the exigencies of the conflict and the increased
sophistication of the American labor movement, brought about a

123/ Gregg v. Starks.

188 Ky. 834, 224 S.W. 459 (1920)

124/ Mason, Organized Labor as Party Plaintiff in Injunction

Suits. 30 Columbia Law Rev. 466,486.

more realistic attitude.

To the extent that injunctions were

available, labor would seek to employ them.

In 1922, therefore, when New York garment manufacturers an
nounced that they would return to the piece-work system, in vio

lation of a collective agreement with the cloakmakers’ union, the
latter petitioned for, and obtained, an injunction restraining

the threatened breach. 125/

This was the well-known case of

Schles^inger v. Quinto, in which Justice, now Senator, Wagner said:

p

While this application is novel, it is novel
only in the respect that for the first time an
employees’ organization is seeking to restrain
their employers' organization from violating a
contractual obligation.
It is elementary, and
yet sometimes requires emphasis, that the door of
a court of equity is open to employer and em
ployee alike.
It is no respecter of persons--it is keen to protect the rights of all.
Here
tofore the employer alone has prayed the protec
tion of a court of equity against a threatened
irreparable illegal acts of the employee.
But
mutuality of obligations compels a mutuality of
remedy.
The fact that the employees have en
tered equity’s threshold by a hitherto untraveled
path does not lessen their right to the law’s
decree.
Precedent is not our guide in deciding
these disputes, for many are worn out by time
and made useless by the more enlightened and hu
mane conception of social justice.
That progres
sive sentiment of advanced civilization which has compelled legislative action to correct and improve
conditions which a proper regard for humanity would
no longer tolerate cannot be ignored by the
courts
The petition of a union for an injunction to restrain an

employer's threatened breach of contract is no longer a
novelty, 127/ nor is the issuance of an injunction in response

125/ Schlesinger v. Quinto; 117 Wise. 735,192 N.Y. Supp. 564
(Sup.Ct. 1922); 291 App.Div. 487,194 N.Y. Supp. 491 (1922)
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such petitions.

In a number of cases, courts have enjoined the

violation of a closed shop clause, upon petition of a union. 128/
A threatened lockout, in the face of a no-strike-no-lockout clause,

has been enjoined, 129/ as has been the discharge of union musi

cians in violation of an obligation to keep an orchestra manned
above a stipulated minimum. 130/

In one case, the employer’s

breach of contract was successfully urged by a union to defeat an

employer’s petition for equitable relief from injuries relating to

a strike. 131/
Employers and employers associations, of course, have a recip
rocal right to an injunction in reverse cases, 132/ although they

seem to have found less occasion to seek an injunction to restrain
breach of contract by unions than to implement their forces in

times of labor dispute.

Illustrative of this right is Burgess v.

128/ Harper v. Local Union No. 520, I.B.E.W., 48 S.W. (2d) 1033
(8. Civ. App., 1932); Mississippi Theatres Corp. v. Hatties
burg Local Union, 147 Miss. 439, I64 So. 887 (1936); Ribner
v. Rasco Butter & Egg Co., 135 Misc. 616, 238 N.Y. Supp. 133;
Des Moines City Ry. Co. v. Amalgamated Association of Street
and Electric Ry. Employees, 204 Iowa 1195, 213 N.W. 264 (1927);
Henry, v. Century Shoe Co., (Superior Ct., Essex Co., Mass.,
Nov. 25, 1929).

122/ Goldman v. Cohen, 222 App. Div. 631, 227 N.Y. Supp. 311 (1928).
130/ Weber v. Nasser, 286 Pac. 1074 (D. Ct. App., Cal. 1930), re
versed as moot because contract had expired during pendency
of appeal, 210 Cal. 607, 292 Pac. fijft (1930).
131/ David Adler & Son Co. v. Maglio, 228 N.W. 123 (Wis. 1929).
132/ Meltzer v. Karniner, 131 Misc. 813, 227 N.Y. Supp. 459 (192?).
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Georgia, F, &. A. Ry. Co.« 133/ in which an injunction was issued,

restraining the union and its members from holding or participating
in a strike vote, or otherwise violating the terms of the collec
tive agreement, during its term.

In addition to the problems 'raised generally by the somewhat
anomalous status of the collective agreement, the appeal to equity

encounters the special complication of the mutuality mile.

Ordinarily, specific performance will not be ordered when the
remedy is not also available to defendant.

In particular, an em

ployer may not be ordered to perform his obligations under a con

tract of employment (except in certain special cases), because
equity can not order his employees to perform theirs.

Almost every

employer against whom an injunction is sought restraining a threat

ened breach of a collective agreement argues that the collective
agreement is a contract for personal services and is therefore not

subject to enforcement in equity.

This argument has prevailed in

a number of older decisions, 134/ but is now generally rejected

by the courts.
This rejection required a differentiation in the minds of the
judges between individual contracts of employment in the traditional

133/ 148 Ga. 415, 96 S.E. 864 (1918).
134/ Stone Cleaning & Pointing Union v. Russell, 38 Misc. 513, 77
N.Y. Supp. 1049; (dicta)' Barzilay v. Loewenthal, 134 App.
Div. 502 (1909); Chambers v. Davis, 128 Miss. 613, 91 So.
346 (1922); Schwartz v. Wayne Circuit Judge, 217 Mich. 384,
186 N.W. 52 (1922).
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form and the relatively new collective labor agreements.

Implicit

in this differentiation, and express in some of the supporting

opinions, is the recognition of the sui generis character of the

latter.

For example, in restraining an employer from diminishing

the staff of his orchestra beyond a minimum prescribed in a col
lective agreement, a California court said:
Other and more recent cases, while recognizing
fully the general rules under which injunction is
denied to enforce a contract for personal services,
or where the applicant has an adequate remedy at
law, or where he will not suffer irreparable injury,
hold that the law keeps pace with the requirements
of justice, and have expressed the opinion that none
of these principles are applicable to contracts of
the character here involved, as the facts are so
extraordinary as to require injunctive relief if a
plaintiff is to have any protection whatever in his
contract rights. 135/

. ¿c

A Mississippi court was even more frank in setting forth the

social and economic considerations which entered into its decis
ion. 136/

It answered the mutuality argument by distinguishing

between contracts for personal service and contracts for mass

service.

The collective agreement, it held, being of the latter

type, is not governed by the special rules relating to the former.

It further justified its position in terms of the desirability of

the promotion of collective bargaining.

It is now the deliberate conclusion of economists
and employers of labor that collective bargaining,
that is, the entering into a contract for labor with

135/ Weber v. Nasser, supra.
136/ 'Mississippi Theatres Corp. v. Hattiesburg Local Union, supra.
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the employers by a union through its representa
tives, is helpful, and advances the general public
welfare, in that boycotts, lockouts, strikes,
picketing and attendant evils, can best be avoided
by recognition of the principle (of collective
bargaining).
A Texas case 137/ distinguished the collective labor agree
ment from the personal service contract by pointing out that the

former, although of benefit to individual union members, did not
l

bind the employer to hire any particular member, or to continue

to hire anyone at all, if he saw fit to close shop; that it bound
him only to operate under stated terms, if he did operate, with
respect to such members as he chose to employ.
The above-mentioned Georgia case which enjoined a union from
striking took no note, of course, of the personal-service agree
ment. 138/

Another aspect of the inadequacy of the money judgment as a

device for the effectuation of collective bargaining, is its in

applicability to the problems of the "run-away shop".

Within

recent years, the migration of employers to avoid obligations

under collective agreements, with the consequent relocation of
industry in low-wage by otherwise uneconomical areas, has become
a serious problem to the economist and statesman, as well as to

137/ Harper v. Local Union No. 520, I.B.E.W., supra.

138/ Burgess v. Georgia, F. & A. Ry. Co., supra.
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labor lawyer. 139/

The National Labor Relations Act has been

successfully invoked a number of times by unions faced with this
problem. 140/

But because of the limitations of the Act as to

jurisdictional scope, procedure, and sanctions, the resort to

equity for relief in these cases is still of practical interest.
The earliest decree enjoining an employer from moving his

plant was issued in Goldman v. Cohen in 1928. 141/

Plaintiff

therein had entered into a collective agreement, containing a
clause prohibiting strikes and lockouts.

During the term of the

agreement, he announced his intention to move his shop from New

York City to Lynbrook, Long Island, and to operate it there as a
non-union shop.

The union offered its members for service in Lyn

brook but was rejected.

Upon these facts the court found a threat

ened violation of the closed shop clause and enjoined the migra

tion. 142/

139/ See Legal Problems Raised by the Relocation of Industry:
Runaway Shop, 36 Columbia 776 (1936).

The

140/ In the matter of Ralph A. Freundlich, Inc., et al, 2 N.L.R.B.
802 (1937); in the matter of S, & K. Knee Pants Co., Inc.,
et al., 2 N.L.R.B. 940 (1937).
141/ 222 App..Div. 631, 227 N.Y. Supp. 311.
XL2./ See
152
277
228

also the complex history of Farulla & Freundlich, Inc.,
Misc. 761, 274 N.Y. Supp. <70 (1934); idem, 153 Misc. 738,
N.Y. Supp. 47 (1934); idem, 155 Misc.“252, 279 N.Y. Supp.
(1935), summarized, 36 Columbia L. Rev. 776 (1936).

*
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This decision is much cited and much quoted for its treat
ment of the applicability of two technical defenses almost in

variably interposed in suits to enjoin breach of collective
agreement. 143/

Defendant contended that the union could not

seek equitable relief from the threatened lockout, because there

it had adequate remedy at law and because its damage was not sub
stantial and irreparable.

The court disagreed on both points.

As to the adequacy of relief at law, it pointed to the long line
of decisions holding otherwise where the shoe was on the employer’s

foot.

As to the damage suffered by the union it said:
The Union has more at stake to preserve under this
contract that the sum of the damages occasioned by the
unlawful discharge of all of the members of the union,
assuming that such damage may be recovered by the
union. If the union has not the right to invoke the
aid of-a court of equity to prevent the unlawful vio
lation of a contract such as exists in the case at bar,
then such a contract loses most of its force and the
rights of collective bargaining are narrowed, and the
economic benefits to the community from collective
bargaining to a great extent lost.

143/ A much earlier New York case, Stone Cleaning and Printing
Union v. Russell, (1902), suora, had held that breach of
a closed shop agreement could not be enjoined because a
damage suit was available.
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V. GONCLUSxON.

An examination of the cases in American jurisdictionsin
which the enforcibility of collective agreements is discussed in

dicates the following.

Collective agreements are generally re

cognized as oontracts between the immediate parties thereto, and
are enforcible as such.

In addition, rights to compliance with

the provisions thereof arise, with varying qualifications, in

favor of members of the contracting organizations, and, under some
circumstances, in favor of other employees or employers.

In some

c>v

jurisdictions, and within narrowing limitations, corresponding ob
ligations attach.

Enforcement is both by money-judgment and by

injunction, with the usual restrictions on the availability of each.
The collective agreement is thus a more complex "bundle of

rights" than the conventional contract.

It has assumed this spe

cial status with the aid of a number of traditional legal concepts,

unsuited by purpose and nature to the novel problems of a totally
new social phenomenon.

These concepts it has .obviously outgrown,

although they persist in the judicial opinions, often as verbal

adornment.

The trend of the decisions, if not of the opinions, in

dicates that they will soon fall away, leaving the collective labor

agreement as a juridical act sui. generis.

This development would

free the "judicial process" from irrelevant complications, and

would clear the field for intelligent expansion of the law with
due consideration to the social and economic implications of col

lective bargaining.
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ADDENDUM.

An Ohio case, 1/

as yet unreported, officially, came to the

writer's attention too late for incorporation into the main text
or for adequate annotation.

It involves a situation not present

in any of the cases cited above;

namely, the existence of a col-

lective agreement between a union ayi an employer, none of whose
workers are members of the union.

A former captain of a lighter sued the owners for overtime
pay under the terms of a collective agreement subsisting between
the latter and a union during the period of his employment.

Neither plaintiff nor any of his fellow employees were members of
the union during the life of the contract.

Upon these facts, it was held that no rights accrued to the

plaintiff from the agreement.

Judgment was given for defendant.

The court held:

1.

The plaintiff is not entitled to sue as a third
party beneficiary of the union's contract, be
cause he was not a member of the union when it
was executed. 2/

/ Shelley v. Portland Tug & Barge Co., 2 Labor Relations Reports
2.
34, (Oregon Supreme Ct., No. 3227, Feb. 23, 1938).

2/ See discussion, supra pp. 52-¿>0.

2.

The plaintiff is not entitled to sue upon the
contract, on the theory that the union acted
as his agent, because there could be no authori
sation without membership. 3/

3.

The plaintiff is not entitled to enforce the
terms of the collective agreement as part of
his ovm contract of employment, because they
were never so considered. 4/

4.

In any case, the action fails for lack of
consideration. 5/
There is no consideration
in the union's promise that in the event of a
dispute over the teiwis of the contract, the
employees would continue to work pending settle
ment by committees, because in the absence of
membership, the union had no power to carry out
its promise, nor could it be said to suffer
detriment by contract.

5»

The captain is barred from recovery, because
he gave full receipt for his pay-check, after
his request for payment under the terms of
the agreement had been denied.

3 / See discussion, supra, pp. 45-51.
4 / See discussion, supra, pp. 39-44.

5 / See discussion, supra, pp. 18-24

